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1  Died  IfkKh  2,  IWL        *  Appointed  March  16^  1901,  In  place  of  Judse  WatUm,  decaaaed. 
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COURT  RULE  AND  ORDERS. 


SUFBEME  OOUBT  OF  LOUISIANA. 


Addition  to  Bnle  xn.> 

Tbe  KFTlce  of  notice  of  iDtention  to  apply 
for  cotlorarl  or  writ  of  reriew,  under  article 
101  of  the  conatitntlon.  followed  hy  filing  the 
apirilcatl(Hi  tberefw  within  the  time  allowed 
ty  the  consUtntlon.  ahall  hare  the  effect  of 
snvpaidlng  any  further  proceeding  In  the 
case,  either  In  the  court  of  appeals  or  the 
conrta  of  the  first  inatance.  until  the  farther 
order  of  ttAt  court,  and  the  cl«k  will  notify 
the  court  of  appeals  in  each  Instance  of  the 
filing  here  of  such  appHcati<m. 

Ad(^ted  Blarcb  18. 1901. 


1  For  role  as  originally  adopted  and  additions 
thereto,  see  21  South,  xi.,  48  La.  Ann.  xzl!.,  26 
South.  Tii.,  SO  La.  Ann.  xxxr.,  and  28  South. 
Iv.,  52  La.  Ann.  xxxix. 

2BS0.  Ot) 


Older. 

'X>rder  BeUerJng  Judge  Bobert  mnSia,  and 
Appointing  Jndge  Oharlea  Kllbonme  to 
Act  on  the  Oonrt  of  Appeals  in  and  tor  the 
Parish  of  Washington.*' 

,  "District  Judge  Robert  Hlngle,  because  of 
illness,  is  temporarily  relieved  of  duty  on  the 
Circuit  Bench,  Court  of  Appeals,  tor  the  Par- 
ish of  Washington,  and  District  Judge 
Charles  Ktlboume  is  hereby  assigned  to  sit 
on  the  Bench  of  the  Court  ot  Appeals  in  and 
for  said  Parish  of  Washli^ftMi,  as  one  of  the 
judges  thereof,  until  othrawise  directed." 


(Adopted  DecembOT  7.  IBOO.) 
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AIKBN  V.  BOUTHBRN  FAa  GO.  et  aL  (No. 
18^474.) 

iSnpreiiw  OMrt  of  Ijoniriuia.  Dec  S,  1900.) 
INJOBT  TO  PASSKNaBR—NBOLIQSNCa  OP 
CARRIER. 

1.  The*  fact  that  a  passenger  npon  a  ferry- 
boat mar  be  thrown  down,  and  naTe  his  leg 
broken,  by  the  stribing  of  the  boat  at  the  ap- 
pro«<dKS  to  the  landing,  ia  entirely  consifitent 
with  the  Buppoaition  that  the  boat  may  liare 
been  landed  in  a  carefnl  and  prudent  manner. 

2.  When  the  erldence  shows  that  it  was  so 
landed,  a  plaintiff  cannot  recorer  damages. 

(SyUaboa  by  the  Conrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Actitm  by  Charles  H.  Aiken  against  tbe 
Southern  Paeiflc  Company  and  others.  Judg- 
ment for  plaintiff.  I)efendants  appeal.  Re- 
versed. 

Denpgre,  Blair  &,  Dendgre  and  Victor 
Leovy,  for  appellants.  B.  A.  O'SulllTan  and 
Solomon  Wolff,  for  appellee. 

NICHOLLS.  C.  J.  Plaintiff  prays  for  Judg- 
ment against  the  Sonthem  Paclllc  Company 
and  Morgan's  Lonlslana  9c  Texas  Railroad  & 
SteaiJsbip  Company,  In  soltdo.  for  ^000, 
based  on  allegations  that  on  or  about  the 
4th  day  of  April.  1808,  he,  as  a  passenger, 
entitled  to  transportation  by  the  defendant 
companies,  which  are  Jointly  conducting  tbe 
business  of  a  pnbllc  carrier  engaged  In  trana- 
portlng  frelgbt  and  passengers  tor  hire,  by 
rail  and  otherwise,  entered  the  depot  of  the 
said  company,  in  the  city  of  New  Orleans, 
to  obtain,  as  a  passenger,  the  transportation 
to  which  he  was  entitled,  and  was  by  tbe 
officers  of  the  said  companies,  and  tbe  rules 
and  regulations,  required  and  directed  to  take 
passage  on  a  transfer  boat  belonging  to  the 
said  companies,  which  boat  was  to  take  bim 
and  his  fellow  passengers  across  tbe  Missis- 
sippi river  from  -  tbe  depot  of  tbe  company 
at  Hew  Orleans  to  tbe  depot  of  tbe  defend- 
vxt  companies  at  Algiers,  where  tbe  trains 
of  the  defendant  companies  were  waiting  to 
transport  him  and  his  fellow  passengers  to 
tbelr  TSrious  points  of  destination;  that  the 
said  boat  reached  the  Algiers  landing  about 
it  p.  m.,  and  through  the  negligence  of  tbe 


said  companies,  their  officers  and  agents,  was 
Improperly  handled,  and  struck  tbe  wharf 
or  landing  with  such  force  as  to  violently 
throw  him  down,  and  cause  him  to  break 
his  leg  about  three  Inches  above  the  ankle; 
that,  as  the  result  of  said  injury,  be  was  con- 
fined to  his  bed  until  September  1,  1888.  and 
was  still  not,  and  did  not  know  when  he 
would  be,  able  to  resume  working  at  bis 
usual  occupation;  that  at  tbe  time  of  his 
Injury  be  was  earning  a  salary  of  fl,800 
pet  year  and  his  expenses,  which  gave  him  an 
annual  Income  of  $2,600;  that  one  year's 
service  and  income  had  already  been  lost, 
and  his  physicians  were  not  willing  and  not 
able  to  state  when  he  would  be  able  to  go 
to  work;  besides,  there  was  grave  and  seri- 
ous doubt  that  he  would  be  able  again  to 
obtain  tbe  situation,  which  his  employer  was 
compelled  otherwise  to  fill,  and  wblcb  situa- 
tion was  not  still  vacant;  that  he  had  already 
paid  and  Incurred  bills  for  medical  attention 
and  medicines  amounting  to  $400,  and  tbe 
end  was  not  yet  here;  that  tbe  pain  and 
suffering  and  mental  anguish  which  be  bad 
endured,  and  was  still  enduring,  and  tbe 
probable  loss  of  bis  position,  and  the  loss  of 
tbe  opportunity,  which  he  had  suffered  by 
reason  of  his  enforced  idleness,  amonnted  to 
$5,000;  that  he  had  not  in  any  manner  con- 
tributed to  tbe  injury  which  he  sustained, 
but  that  tbe  same  was  caused  by  the  neglect 
and  fault  of  tbe  defendant  companies,  their 
officers  and  agents,  and  by  tbe  Imperfect  and 
faulty  provisions  which  tbe  said  companies 
bad  made  for  the  care  of  Its  patrons.  De- 
fendant answered,  pleading  the  general  isane, 
and  specially  denying  tbe  accidoit  referred 
to,  or  Intended  to  be  referred  to,  was  due  to 
any  fault  or  negligence  on  Its  part,  or  that  of 
any  of  its  oiTicers.  agents,  or  employes.  Tbe 
issues  were  tried  before  the  court,  which 
rendered  a  Judgment  In  favor  of  the  plaintiff 
for  $6,000,  from  which  Judgment  defendant 
appealed. 

Opinion. 

The  Issues  In  this  case  were  decided  by  tbe 
court,  not  by  a  Jury.  In  the  Judgment  ren- 
dered the  court  saj-s:  "Tbe  defendants  run 
a  ferry  across  the  Mississippi  river.  |  OiL^he^^I^ 
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Dlsht  of  April  4,  lS9ii,  the  plaintiff,  a  large, 
strong  man.  weighing  290  poundg.  went  on 
board  defendant's  steamboat,  on  the  New 
Orleans  side,  and  seated  himself  on  his  valise 
on  the  lower  deck,— a  place  assigned  for  pa»- 
sengers.  When  the  boat  reached  the  Algiers 
side.  In  entering  the  slip,  it  hit  against  the 
side.  Plaintiff,  thinking  the  boat  was  land- 
ing, arose,  took  his  valise  In  bis  hand,  and 
walked  a  few  steps  towards  the  edge  of  the 
boat  The  boat  then  hit  the  end  of  the  slip 
where  she  was  to  land  a  hard  blow,  the  effect 
of  which  was  to  cause  blm  to  fall  and  break 
his  leg  between  the  ankle  and  the  knee. 
Plaintiff  lost  consciousness  for  a  time  from 
the  pain,  was  found  by  the  crew  after  the 
passengers  had  left  the  boat  with  his  leg 
broken,  and  was  brought  back  by  them  to 
the  New  Orleans  side.  The  leg  la  perma- 
nently Ii^ured,  In  fact  useless,  and  will  be 
80,  in  all  probability,  for  the  balance  of 
plalntlfTs  life.  There  was  do  negligence  or 
imprudence  on  plaintiff's  part  contributing  to 
the  accident  The  mere  fact  that  plaintiff, 
acting  as  a  prudent  passenger  should  act 
was  thrown  down  and  Injured  from  the  effect 
of  the  blow  with  which  the  boat  struck  the 
landing.  Is  presumptive  evidence  that  the 
boat  was  caretessly  handled,  and  that  the 
accident  was  caused  by  defendants'  negli- 
gence. The  dnty  fs  then  placed  upon  the  de- 
fendants to  account  In  some  satisfactory 
manner  for  the  boat  on  that  night  striking 
the  landing  with  a  force  so  strong  as  to  injure 
plaintiff,  a  passenger,  In  order  to  escape  lia- 
bility. In  this  the  defendants  have  utterly 
failed.  It  was  a  calm  night,  and  the  captain 
and  crew.  In  substance,  testify  that  the  boat 
made  the  usual  landing.  They  so  testify,  al- 
though they  knew  of  the  accident  to  plaintiff 
the  night  It  occurred,  and  that  the  plaintiff 
was  Injured  while  on  the  boat  and  while  be 
was  In  their  custody  and  charge."  The  court 
from  the  evidence  adduced,  la  of  the  opinion 
"that  the  defendants  are  guilty  of  negligence 
and  liable." 

The  plaintiff  refers  the  court,  in  support  of 
his  position,  to  Julian  v.  The  Wade  Hampton, 
27  La.  Ann.  377;  Patton  v.  Pickles,  50  La. 
Ann.  857,  24  South.  290;  Railroad  Co.  v.  An- 
derson. 94  Pa.  St.  351,  39  Am.  Rep.  787;  16  Enc. 
P!.  A,  Prac.  399;  while  defendants  cite  Fetter, 
Carr.  Pass.  (Ed.  1807)  p.  196,  and  authorities; 
Black  T.  Railroad  Oo.  (Sup.)  87  N.  T.  Supp. 
831  (referred  to  by  this  court  in  Gretzner  t. 
Railroad  Oo.  [Just  decldedj  29  South.  496; 
Cassldy  r.  Hallroad  Co.  (City  Ot  Brook.)  29 
N.  T.  Supp.  724;  Hayes  t.  Kallroad  Co..  97 
N.  Y,  259;  Railroad  Co.  t.  Hazzard,  26  111. 
373.  The  Judgment  rendered  was  evidently 
based  upon  the  cases  In  27  La.  Ann.  and  50 
La.  Ann,  24  South.,  referred  to.  In  the  for- 
mer case  this  court  said:  "  'Common  carriers 
are  bound  to  carry  their  pasBengers  safely 
and  securely,  and  to  use  tbe  utmost  care  and 
skill  in  the  pcrfonnance  of  their  duty.'  Ang. 
Carr.  p.  5U8.  *And.  of  course,  they  are  re- 
sponsible for  any,  even  the  slightest  neglect' 


]  2  Greenl.  Ev.  221:  The  burden  of  proof  Is  on 
the  defendants  to  establish  that  there  bas 
been  no  disregard  whatever  of  their  duties, 
and  that  the  damage  has  resulted  from  a 
cause  which  human  care  and  foresight  could 
not  prevent.'  •  •  •  The  captain  and  own- 
ers are  responsible  for  the  acts  trf  their  em- 
ployes. Howes  T.  The  Red  Chief,  15  La.  Ann. 
321;  Gaillardet  v.  Demarles,  18  La.  490;  Suc- 
cession of  Uulllemln,  2  La.  Ann.  634;  Fitzger- 
ald V.  Femuson,  11  La.  Ann.  396;  Railroad 
Oo.  7.  Derby,  14  How.  468,  14  L.  Ed.  502." 

We  are  not  called  on  In  the  present  Instance 
to  discuss  the  abstract  legal  proposition  as 
to  which  party  carried  the  burden  of  proof, 
for  iKith  sides  liave  presented  their  testimony, 
and  we  are  in  position  to  pass  upon  the 
rights  of  parties  from  the  whole  evidence, 
whether  adduced  by  the  plaintiff  ot  by  the 
defendants.   We  do  not  think  that  matters 
are  at  all  left  In  doubt  under  the  evidence, 
or  that  the  issues  ^re  to  be  disposed  of 
through  presumptions.   The  record  disclosea 
affirmatively  the  absence  of  fault  ,or  negli- 
gence on  the  part  of  the  defendants.  The 
plaintiff  ascribes  his  injury  to  the  boat  upon 
which  he  was  crossing  the  river  "having 
struck  the  wharf  or  landing  with  such  force 
as  to  violently  throw  him  down,  and  cause 
him  to  break  bis  leg,"  and  be  avers  that  this 
striking  was  "by  reason  of  the  defendants* 
officers  and  agents  having  negligently  and 
improperly  handled  the  boat."    It  may  be 
conceded  that  the  breaking  of  plaintltra  leg 
was  due  to  the  striking  of  the  ferryboat  at 
the  second  line  of  pilillg,  making  up  the  V 
through   which   the   boat   approached  the 
wharf,  but  it  by  no  means  follows  from  this 
that  the  boat  was  negligently  and  Improperly 
handled.   We  think  the  evidence  fully  estab- 
lishes the  contrary.   The  blows  at  the  pilings 
were  such  as  were  habitually  made,  and  no 
one,  other  than  the  plaintiff,  was  thrown 
from  his  feet  or  in  any  way  Injured.    It  Is 
exceedingly  difficult  for  a  pilot  appr<Micblitf 
a  landing  at  night  to  calculate  with  absolute 
precision  the  distance  of  the  boat  from  tbe 
landing,  and,  even  if  he  should  do  this,  the 
current  and  the  wind,  more  or  less,  may.  In 
spite  of  the  pilot  affect  the  irituatlon.  There 
Is  nothing  to  sbow  error  of  Judgment  still 
less  want  of  care,  on  this  particular  occasion. 
Neither  the  boat  nor  any  part  of  It  was  in- 
jured, nor  the  approaches  to  tbe  land.  Every 
passenger  landed  on  the  Algiers  side  but  the 
plaintiff,   Accoi-dlng  to  plalnttfl's  own  ver 
slon,  he  was  sitting  on  his  valise  wben  the 
boat  struck  the  first  row  of  pilings  In  the  V. 
No  Injury  was  received  from  the  plaintiff  hy 
that  blow.   After  It  was  received,  plaintiti 
rose  unhurt  from  his  seat.  Believing  (as  he 
said)  that  the  boat  bad  finally  landed,  be  rose 
from  his  seat,  took  up  his  valise,  and  was 
walkliv  forward,  when  the  boat  struck  a  sec- 
ond time,  and  by  so  doing  threw  him  to  the 
floor,  breaking  his  leg.   The  second  blow  td 
which  reference  Is  here  made  was  the  result 
of  the  sheering  off  ta  the  boat  from  pilings 
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vhich  formed  the  right  side  entrance  to  the 
V  to  those  which  formed  the  left  side.  This 
blow  wai  less  great  than  the  first  It  Is  not 
dUBcolt  to  understand  how  a  passenger  Jiist 
rising  from  his  feet  after  the  first  blow,  or 
one  who.  haring  Just  risen,  should  be  moTlng 
fbrvard  with  a  heavy  valise  to  the  bow  of  the 
boat,  might  be  thrown  from  his  balance  by 
eren  a  very  slight  second  blow,  and  that  from 
A  spedal  state  of  facts  personal  to  hlms^f, 
with  which  the  parties  In  control  of  the  boat 
ttare  no  relation  and  no  knowledge,  he  should 
receive  Injuries.  In  defendants'  brief  coun- 
sel say:  "There  can  be  no  doubt,  from  the 
aotborlties,  that  In  view  of  the  nectary 
sbodu  on  starting,  stopping,  and  increasing 
and  decreasing  speed,  in  the  rai^d  movement 
of  cars  and  vessels  required  by  the  modem 
pohilc,  and  In  view  of  the  fact  that  falls  con- 
stantly occur  where  there  is  lltUe  or  no  shock, 
due  to  caieleaa  positions  of  the  body  or  sud- 
deo  faUnre  of  the  mnscles,  slippli^  stum- 
bling, etc^  there  must  be  something  more 
tlian  a  fall;  and  if  adjectives  of  more  or  less 
strength,  concerning  Uie  shock,  are  to.  serve 
IB  a  basis  for  the  compulsory  transference  of 
a  large  sum  of  money  from  a  defendant  to  a 
plaintiff,  all  are  ncanainted  with  the  usual 
diocks  or  usual  conveyances.  If  any  particu- 
lar sbod^  was  unusual,  why  should  plaintiff 
(sad  eq>ecially  plaintiff  himself)  fail  to  so 
stater*  Plalntlfl  testified  that  he  had  travel- 
ed extensively,  and  that  he  bad  crossed  sev- 
eral times  over  this  particular  ferry.  On  his 
flint  direct  examination,  referring  to  the  blows 
recdved,  the  following  questions  and  answers 
appear'  **Q.  Do  yon  remember  what  kind  of 
blow  they  were  that  this  boat  gave;  as  to 
the  strength  or  weakness  of  the  blomi,— 
wheflia:  they  were  heavy  or  Ught  blovrel  A. 
Tb^  were  blows  the  same  as  a  boat  would 
aatarally  make  in  landing.  Q.  Are  you  re- 
foTlng  to  these  two  blows  that  the  boat  gave? 
A.  Yes.  Q.  Well,  was  the  force  very  great 
of  both  these  Mows?  A.  Well,  I  should  say 
ttiey  werfc  Q.  Are  you  a  man  who—  At  that 
tlDie  yon  were  pretty  strong  <hi  your  feet?  A. 
Tes,  sir;  falriy  strong;  as  well  as  a  man  of 
my  age  wonld  be.  Q.  What  Is  your  weight? 
A  At  that  time  i  weighed  two  hundred  and 
ninety  ponn^  I  think."  This  conclusion  of 
the  plaintiff  as  to  the  force  of  the  blows  Is 
corroborated  by  no  one.  On  the  contrary,  it 
Is  positively  disproved. 

The  district  court's  action  was  evidently 
based  on  the  views  expressed  by  this  court 
In  Jnllan  v.  The  Wade  Hampton  and  Patton 
V.  PlcklcB,  but  we  think  that  they  were  not 
applicable  to  the  state  of  facts  disclosed  by 
the  evidence  In  the  present  case.  The  in- 
Jury  received  by  Mrs.  Fatt»n  in  the  Pickles 
Case  was  by  the  breaking  down  of  a  bridge 
of  one  of  the  appliances  of  the  ferryboat, 
which  remilted  In  precipitating  nearly  all  of 
the  passengers  i^n  It  Into  the  river.  It 
was  contended  that  It  was  the  duty  of  a 
passenger  seeking  to  recover  damages  for 
injury  received  from  the  breaking  of  the 


bridge  to  show  affirmatively  that  the  break- 
ing was  the  result  of  a  fault  on  the  part  of 
the  ferry  company,  but  we  held  that  this  was 
not  the  law.  The  obligations  of  a  carrier 
touching  these  matters  were  considered  by 
us  from  a  second  point  of  view  or  stand- 
point in  Kennon  v.  Railroad  Co.,  51  La.  Ann. 
1599,  26  South.  466.  In  both  the  Kennon 
and  Pickles  Cases  the  court  referred  to  the 
difference  between  Injnrlea  primarily  and  dl- 
rectly  received  by  a  passenger  from  those 
received  by  him  secondarily,  as  the  result 
of  prior  Injuries  to  one  of  defendant's  ap- 
pliances. In  the  Kennon  Case  the  railroad 
company,  having  been  shown  to  have  been 
first  In  fault  in  passing  the  plaintiff,  who 
was  a  passenger,  beyond  her  destination, 
and  having  been  shown  to  have  wrongly 
placed  her  In  a  position  of  danger.  Insisted 
that  she  should  establish  affirmatively  the 
precise  cause  of  an  Injury  which  she  receiv- 
ed while  BO  situated.  We  are  of  the  opinion 
that  the  defendant  could  not  Impose  this  bur- 
den upon  her.  These  decisions  are  not 
precedents  for  the  Judgment  which  has  been 
pronounced  in  the  present  case,  In  which 
defendants  were  not  shown  to  have  at  any 
time  been  at  fault  The  extract  from  Pet- 
ter  on  Carriers  to  which  defendants  refer 
declares  "that,  as  a  general  rule,  a  street- 
car company  Is  not  liable  for  injuries  to 
passengers  caused  by  starting  Its  cars  in  the 
usual  and  ordinary  manner,  but  any  unusual 
manner  of  starting  raises  a  question  of  neg- 
ligence, which  is  for  the  Jury.  The  fact  that 
the  car  gives  a  sudden  movement  when  star^ 
ed  la  entirely  oonslstent  with  the  supposition 
that  the  horeea  were  started  In  a  careful 
and  prudent  manner;  for  a  car  loaded  with 
passengers  must  necessarily  require  a  strong 
pull  of  the  horses  to  overcome  the  resisting 
inertia,  and  It  must  be  something  of  coa- 
Btant  occurrence  and  unavoidable.  Neither 
Is  it  evidence  of  negligence  In  a  driver  of 
a  horse  car  that  he  whipped  his  horses  when 
about  to  start  a  car  full  of  passengers,  un- 
less there  appears  to  have  been  something 
unusual  In  his  manner  of  whipping.**  Id 
Black  T.  Railroad  Co.  the  supreme  court  of 
New  York  said:  "A  perusal  of  the  testi- 
mony as  It  appears  In  the  printed  case  showa 
an  utter  want  of  proof  to  establish  the  alle- 
gations of  the  complaint  respecting  the  cause 
of  the  accident  There  is  not  one  word  of 
testimony  to  show  any  unskliltulnesa  or  neg- 
ligence of  the  company*s  servant  In  charge 
of  the  appliance  by  which  the  motion  of 
the  car  was  controlled.  All  that  Is  said  Is 
tiiat  the  car  started  with  a  violent  Jerk.  No 
testimony  whatever  was  given  respecting 
the  manner  of  starting  a  cable  car,  nor  what 
is  the  character  of  the  motion  ordinarily 
produced  by  the  attachment  of  a  grip  to  the 
cable,  nor  anything  respecting  the  character 
of  the  motion  first  Imparted  by  the  receiving 
cable  to  the  car  at  the  instant  the  motion  of 
the  car  begins.  It  was  sought  to  establish 
that  by  reoaon  of  plalntUTa  fall  therr^ust 
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have  been  something  nnnsnal  or  excessive 
In  applying  the  motive  power,  and  hence 
negligence.  There  1b  nothing  whatever  to 
show  what  was  the  fault  of  any  one  of  de- 
fendant's employee  In  operating  the  car.  It 
cannot  be  said  that  there  was  any  neglect 
on  the  part  of  the  condnctor  in  giving  the 
signal  to  start  The  person  Injured  was 
with  a  party  consisting  of  himself,  his  wife, 
two  others,  and  several  children.  They  all 
appear  to  have  been  seated  except  plaintiff 
when  the  car  started.  In  what  attitude 
plaintifF  was  standing,  how  his  body  was 
balanced,  or  whether  he  was  not  In  such  a 
position  that  any  motion  of  the  car  in  start- 
ing would  have  caused  htm  to  lose  his  bal- 
ance, does  not  appear.  The  whole  of  the 
plalntitrs  case  seems  to  depend  on  the  mere 
characterization  of  the  motion  by  himself 
and  his  wife  and  one  witness  as  a  violent 
shock,  which,  as  above  stated,  is  not  In  any- 
wise distinguished  from  the  ordinary  usual 
force  of  the  movement  of  a  cable  car  when 
started.  The  case,  therefore.  Is  destitute  of 
proof  on  the  subject  of  negligence  on  the 
part  of  defendant's  servants  in  starting  the 
car,  and  especially  of  any  proof  of  the  par- 
ticular act  of  negligence  stated  in  the  com- 
plaint as  the  cause  of  the  accident."  The 
case  cited  resembles  the  one  at  bar  quite 
closely  In  some  of  Its  features,  but  In  the 
case  before  us  the  question  as  to  whether 
defendants  were  In  fault  or  not  is  not  left  in 
doubt.  We  think  that  defendants  have  dis- 
proved the  allegation  that  they  were  in  fault. 
For  the  reasons  assigned.  It  4s  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  Is  hereby,  an- 
nulled, avoided,  and  reversed,  and  it  is  now 
ordered,  adjudged,  and  decreed  that  ptaiu- 
tifTs  demand  be  rejected,  apd  Ub  suit  dis- 
missed. 


TOUART  T.  YBLI>OW  PINE  LUMBER  00. 
(Snpreme  Court  of  Alabama.  Nov.  20.  1000.) 
OONTRACTS—BRBACS-^TIDSNGB— VARIANCE. 

Where,  in  an  action  for  breach  of  contract, 
the  agreement  counted  on  was  for  the  sale  by 
defendant  to  qlaintiff  of  1,000  cords  of  slabs, 
or,  at  the  option  of  plaintiff,  of  2,000  cords, 
and  the  proof  showed  a  contract  for  the  sale 
of  the  entire  output  of  defendant's  mlllt  the 
variance  was  fatal,  and  a  veiilict  for  defend- 
ant properly  directed. 

Appeal  from  circuit  court  Mobile  county; 
William  S.  Anderson,  Judge. 

Action  by  Stephen  Touart  against  the 
Tellow  Fine  Lumber  Cooipany.  From  a 
Judgment  in  favor  of  defendant  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

This  was  an  action  brought  by  Stephen 
Touart  doing  business  under  the  name  of 
the  Mobile  &  Tuscaloosa  Coal  &  Transporta- 
tion Company,  against  the  Yellow  Pine  Lum- 
ber Company,  a  corporation,  and  sought  to 
recover  damages  for  the  alleged  breach  of 


a  contract  The  compUint  contained  six 
counts.  These  counts,  so  far  as  they  set 
out  the  cause  of  action  and  relate  to  the 
contract  the  breach  of  which  was  complained 
of,  were  as  fcdlows:  "That  the  defendant 
should  supply  and  sell  and  deliver  to  said 
coal  company,  at  defendant's  lumber  mill  on 
One  Mile  creek,  in  Mobile  county,  Alabama, 
and  that  said  coal  company  should  buy  and 
accept  of  defendant  at  said  place,  the  output 
of  the  slabs  of  defendant's  said  mills  as  long 
as  the  same  would  be  needed  to  carry  out 
a  contract  to  be  immediately  made  by  the 
plaintifT,  as  a  partner  In  said  coal  company, 
on  behalf  of  said  coal  company,  to  furnish 
2.000  cords  of  slabs  to  the  Mobile  Ice  Com- 
pany; that  the  price  agreed  upon  between 
said  coal  company  and  defendant  for  said 
slabs  to  the  quantity  stated  was  20  cents 
per  cord."  The  contract  alleged  In  the  sec- 
ond count  is  "that  the  defendant  should  sell 
and  deliver  to  said  coal  and  transportation 
company,  at  defendant's  mill  on  One  Mile 
creek.  Mobile  county,  Alabama,  and  the  said 
coal  and  transportation  company  should  buy 
and  acct.'pt  of  defendant,  at  that  point  the 
output  cf  the  defendant's  said  mill,  at  the 
agreed  price  of  20  cents  per  cord,  as  long  as 
the  same  were  needed  to  carry  out  a  contract 
then  to  be  made  by  the  said  coul  and  trans- 
portation company  to  furnish  1,000,  and  at 
said  coal  and  transportation  company's  op- 
tion 2,000,  cords  of  slabs  to  the  Mobile  Ice 
Company."  The  contract  alleged  In  the 
third  count  Is:  "The  defendant  should  sell 
and  deliver  to  said  coal  and  transportation 
company,  at  the  mill  of  the  defendant  sit- 
uated on  One  Mile  creek.  Mobile  county. 
Alabama,  and  that  the  said  coal  and  trans- 
portation company  should  buy  and  accept  of 
the  defendant  any  quantity  of  slabs  at  :!u 
cents  per  cord  which  said  coal  and  trans- 
portation company  might  require  and  order 
of  defendant  for  the  purpose  of  filling  a 
contract  which  said  coal  and  transportation 
company  was  to  make  with  the  Mobile  Ice 
Oompany  to  furnish  said  Ice  company  2,000 
cords  of  slabs."  The  contract  set  out  In  the 
fifth  count  is:  *T)efendaDt  agreed  to  sell  to 
said  company  at  defendant's  mill  on  One 
Mile  creek.  Mobile  county,  2,000  cords  of 
slabs  at  20  cents  per  cord,  and  said  company 
agreed  to  buy  and  send  for  and  accept  the 
same  at  that  price."  The  sixth  count  of  the 
complaint  was  upon  an  open  account.  The 
defendant  demurred  to  the  first  second,  and 
third  counts  of  the  complaint  which  demur- 
rers were  sustained  by  the  court  It  is  un- 
necessary to  set  out  these  demurrers  in  de- 
tail. To  the  remaining  counts  of  the  com- 
plaint the  defendant  pleaded  the  general  is- 
sue. The  defendant  did  not  introduce  any 
evidence,  but  upon  the  close  of  the  plaintiffs 
case  the  defendant  moved  the  court  to  strike 
out  the  evidence  Introduced  by  the  plaintiff 
upon  the  following  grounds:  (1)  There  Is'a 
variance  between  the  proof  and  the  com- 
pumt;  and  ^)  ta^us^m^^sued  on. 
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IS  set  forth  In  the  complaint,  waa  Indefinite, 
and  terminable  by  either  party  at  any  time. 
Tbe  court  sustained  thia  motion,  ruled  out  all 
the  platntlfTa  evidence,  and  at  the  request 
of  the  defendant  gave  the  general  affirma- 
tive charge  In  Its  behalf.  To  each  of  these 
rulings  the  plaintiffs  separately  excepted. 
There  were  verdict  and  judgment  for  the  de- 
fendant Tberenpon  the  plaintiff  made  a 
motloD  for  a  new  trial  npon  the  ground  that 
the  court  erred  in  Its  ruUnga  upon  the  evl- 
deace,  and  the  giving  of  the  general  aliirma- 
tlve  charge  In  favor  of  the  defendant.  This 
motion  waa  overruled,  and  the  plaintiff  duly 
excepted.  The  plaintiff  appeals,  and  assigns 
aa  error  tbe  rulings  of  the  trial  court  to  which 
exceptlona  were  reserved. 

McAlpIne  &  J(me8,  for  appellant  Gregory 
L.  ft  H.  T.  Smith,  for  appellee. 

McCLELLAX,  C.  J.  On  and  before  April 
5.  18t»,  Stephen  Touart  and  William  Mc- 
Donald (referred  to  In  Touart's  testimony  as 
"Willie")  were  partners  In  the  'coal  and  wood 
bDslness  In  Mobile  under  tbe  name  of  Mo- 
bile &  Tuscaloosa  Coal  &  Transportation 
Company.  On  that  day,  or  just  previously, 
it  Is  claimed  they  made  a  contract  with  tbe 
Yellow  Pine  Lumber  Company  through  Its 
secretary  and  treasurer,  D.  J.  McDonald,  a 
toother  of  WilUam  McDonald  of  said  part- 
nership, to  take  Blabs  from  said  comi>any'i 
sawmill  at  20  cents  per  cord.  Some  days 
after  April  S,  1899,  Tonart  purchased  the  In- 
terest of  bis  partner,  said  William  (or  "Wil- 
lie") McD<Hiald,  in  said  business,  and  In  said 
alleged  cmitract  and  this  action  is  prose- 
ented  by  him  .for  its  alleged  breach.  Aa 
to  what  that  contract  was,  the  evidence.  In 
lt>  most  favorable  tendencies  for  the  plain- 
tiff, goes  to  show  the  following  state  of 
facts:  Touart,  on  April  Dth  (or  two  days  be- 
fore; It  iB  not  clear  which),  went  to  see  D. 
J.  McDonald,  defendant's  secretary  and  treas- 
urer, and  said  to  him:  "  'Dan,  I  came  down 
bere  to  see  you.  Willie  [McDonald,  plaintiffs 
tben  partner]  tells  me  that  you  have  sold 
Um  the  output  of  this  mill  at  twenty  cents 
per  cord  for  your  slabs,  and  I  want  to  know 
If  It  Is  so;'  and  be  says,  'I  did  say  so.'  I  said, 
^e  reason  I  come  to  you,  I  am  going  to 
make  a  contract  with  the  Mobile  Ice  Com- 
pany for  one  thousand  cords,  with  the  priv- 
il^e  of  two  thousand,  and  I  want  to  know 
TThether  you  have  done  this  or  not  before  I 
so  into  this  contract;*  and  he  says,  'I  did;' 
and  be  says,  'Unless  there  has  been  other  ar- 
rangements made,— and  I  don't  think  they 
have,  because,  If  they  were,  they  would  have 
to  come  through  me,— but  I  will  see  Mr. 
Uiles'  [the  president  of  the  lumber  company]. 
I  left  blm.  and  went  on  down,  and  two  days 
after  I  met  him  on  tbe  northeast  comer  of 
Royal  and  St  Francis,  and  I  said:  *Mr.  Dan, 
did  you  see  Mr.  Mllesr  He  said,  *I  didn't, 
bat  I  am  satlsBed  everything  Is  all  right 
because.  If  It  was  not  U  would  have  to  come 


through  me,'  and  I  said,  'Well,  If  that  Is  the 
case,  I  am  going  to  make  arrangements  for 
the  slabs.'  He  said,  'All  right,  go  ahead.'  " 
Touart  thereupon  made  arrangements  with 
the  Mobile  Ice  Company  to  sell  It  1,000,  with 
the  privilege  of  selling  It  2,000,  cords  of 
slabs.  Defendant's  mill  was  located  on  One 
Mile  creek,  in  or  near  Mobile,  and  slabs  were 
to  be  taken  by  Touart  at  the  mill.  The  mill 
was  thereafter  operated,  aud  there  was  suf- 
flcieut  output  of  slabs  by  it  to  supply  Touart 
2,000  cords  or  more.  Within  six  or  seven 
weeks  after  the  last  conversation  detailed 
above  between  Touart  and  McDonald  about 
126  cords  of  slabs  were  taken  by  Touart  at 
20  cents  per  cord,  and  delivered  to  the  ice 
company,  and  the  defenilaut  company  re- 
ceived payment  therefor  from  Touart.  Theu 
the  defendant  refused  to  make  further  de- 
livery under  the  alleged  contract,  but  of- 
fered to  continue  delivering  at  05  cents  per 
cord,  which  proposition  Touart  declined.  The 
mill  has  all  along  been  in  operation,  put- 
ting out  slabs,  and,  for  aught  that  appears, 
will  so  continue  indefinitely.  Upon  these 
facts  It  is  clear  to  us  that  the  only  contract 
entered  into  between  the  defendant  and 
plaintiffs  firm  was  that  made  between  Mc- 
Donald, acting  for  the  defendant  and  Tou- 
art's partner,  denominated  "Willie"  in  his 
testimony,  acting  for  plaintiffs  firm,  and  re- 
ferred to  by  Touart  when  he  first  approach- 
ed McDonald  In  his  statement  then  made, 
that  "Willie  tells  me  that  you  have  sold 
him  the  output  of  this  mill  at  twenty  cents 
per  cord  for  your  slabs."  To  this  McDonald 
then  assented,  and  afterwards  confirmed. 
All  else  that  passed  between  Touart  and 
McDonald  was  on  the  part  of  Touart  an  ex- 
planation of  his  desire  to  be  fuUy  assured 
that  tbe  lumber  company,  through  McDon- 
ald, had  sold  the  slab  output  of  the  mill  to 
Willie,  and  on  the  part  of  McDonald  the 
giving  of  the  assurances  Touart  desired; 
Touart  saying,  In  effect  to  McDonald,  "If 
you  have  sold  your  slab  output  to  Willie,  I 
can  and  will  make  a  contract  to  supply  two 
thousand  cords  to  the  Mobile  Ice  Company," 
and  McDonald,  In  effect,  saying  finally  to 
him:  "It  is  all  right,  you  can  rely  upon 
my  company's  having  sold  the  output  of  the 
mill  to  Willie.  Go  ahead."  McDonald  nev- 
er once  said  anything  about  selling  to  plain- 
tiff's firm  1,000  cords  of  slabs  or  2,000  cords, 
but  referred  throughout  to  a  sale  of  the 
whole  output  of  the  mill.  And  Touart  nev- 
er once  Inquired  of  McDonald  whether  he 
had  sold  to  his  partner  1,000,  or  2,000,  or  any 
other  definite  number  of  cords  of  slabs,  but 
his  Inquiry  throughout  was  whether  he  had 
sold  the  output  of  the  mill.  And  there  was, 
we  repeat  and  conclude,  on  the  tendencies 
of  the  evidence  most  favorable  to  tbe  plain- 
tiff, no  contract  for  any  definite  quantity  of 
slabs,  but  only  an  agreement  on  the  part  of 
the  lumber  company  to  sell  to  Touart's  firm 
the  entire  slab  production  of  Its  mill.  The 
exigencies  of  this  appeal  do  not  reqpire 

Digitized  by 


6 


29  SOUTHEBN  BEFOBTEB. 


to  detennlne  wbethw  this  agreement  was 
Told  for  Indeflniteness.  It  will  snfflce  for 
all  prraent  purposes  to  say  that  this  agree- 
ment—tbe  only  one  the  erldence  tended  to 
eatabUsh— is  not  tlie  agreement  counted  on 
In  the  complaint;  and  that  the  sole  agree- 
ment counted  on  was  one  of  sale  of  1,000;  or. 
at  the  optltm  of  plaintiff's  firm,  2,000,  cords 
of  slabs,  or  of  a  sufficient  quantity  of  the 
slab  production  of  defendant's  mill  to  fill 
the  contract  with  the  ice  company  for  1,000, 
or,  at  plalntUTi  optl<Hi,  2,000,  cords  of  slabs; 
and  that  there  was  no  evidence  tending  to 
support  either  form  of  tiie  agreement  as  set 
up  In  the  complaint  Here,  then,  was  a  fa- 
tal variance  betwe^  the  averments  of  the 
complaint  and  the  evidence,  an  utter  failure 
to  prove  the  contract  averred,  a  failure  to 
adduce  any  evidence  tending  to  prove  It;  and 
the  trial  court  did  not  err  In  excluding  all 
the  evidence,  and  giving  the  affirmative 
charge  for  the  defendant. 

It  Is  unnecessary  to  Inquire  whether  the 
first,  second,  and  third  counts  of  the  com- 
plaint were  open  to  the  demurrers  ^Ich 
the  trial  court  sustabied.  With  those  counts 
continuing  In  the  case,  the  result  would  have 
been  tlie  same.  The  general  charge  would 
bave  been  proper  against  a  recovery  upon 
them.  So,  too.  It  la  not  necessary  to  con- 
sider the  rulings  on  the  competency  of  tes- 
timony. Had  all  the  rulings  Invoked  In  this 
connection  been  favorable  to  the  plaintiff, 
he  still  would  have  had  no  evidence  before 
the  Jury  tending  to  prove  the  contract  laid 
In  his  complaint  Of  course,  the  foregoing 
conclusions  necessitate  our  concurrence  In 
the  trial  court's  ruling  <m  the  motion  for  a 
new  trial.  Affirmed. 


ADAMS  «t  al.  v.  ADAMS. 

(Snpreme  Coart  of  Alabama.    Not.  20,  1000.) 

VENDOR  AND  PURCHASER— BNPORCINO  VEN- 
DOR'S LIBN— BVIDBOTCE-BUPPICIENCY. 
Complaiuant  sought  to  enforce  a  vendor's 
lien  on  realty  alleged  to  have  beeu  sold  in 
1886  to  defendants,  who  claimed  that  the  real- 
tr  was  purchased  fopr  years  previous  to  the 
time  aileeed,  and  that  payments  made,  with  an 
account  due  by  complainant  to  them,  fully  ex- 
tinguinhed  the  claim.  Gomplainunt  admitted 
the  old  contract  bnt  claimed  that  In  18iK>  a 
Dcw  contract  was  made,  wjiereby  the  former 
was  abandoned  and  previous  payments  were 
applied  as  a  set-ofif  against  the  use  of  the  prem- 
ises fdj"  the  previoua  years.  Complainant's 
husband,  who  conducted  the  transaction,  and 
her  Roa  were  the  only  witnesses  to  sustain  her 
theory.  Defendants  both  denied  there  was  any 
abandonment  of  the  old  contract,  except  as  to 
a  small  strip  of  the  land  r«<or\-ed  to  complain- 
ant iu  making  the  deed,  and  also  denied  that 
such  son  was  present  at  the  transaction  in 
180(1;  and  complainant,  in  stating  the  persons 
present  on  snch  occasion,  did  not  mention  her 
son.  Held  insufficient  to  entitle  complainant  to 
recovery  on  the  c<Hitract  mnght  to  be  en- 
forced. 

Appeal  from  chancery  court,  Tallapoosa 
county;  R.  B.  Kelly,  Judge. 
BUI  by  Mary  G.  Adams  against  G.  0.  Ad- 


ams and  others  to  enforce  a  v^dor's  lien. 
Krom  a  decree  In  favor  of  complainant  de- 
fendants appeal.   Reversed.  | 

H.  J.  Gillam  and  Garrett  &  Lackey,  for 
appellants.  Sorrell  ft  Sorrell,  for  appellee.  I 

SHARPS,  J.  Complainant,  by  her  blU, 
asserts  and  seeks  the  enforcement  of  a  Ilea 
for  a  balance  claimed  to  be  due  for  a  lot 
alleged  to  have  been  sold  and  conveyed  bj 
her  to  the  defendants  0.  G.  and  LIzEle  Ad- 
ams In  December,  1896,  at  the  price  of  |l,050, 
of  which  fl,000  was  payable  In  cash,  and 
the  balance  on  demand.  The  defense,  as 
presented  by  answer  and  cross  bill  filed  by 
those  defendants.  Is  that  the  contract  under 
which  they  bought  the  lot  was  made  four 
years  prior  to  the  time  alleged  In  the  hill  as 
the  date  of  purchase,  and  that  paymenta  made 
thereon,  together  with  an  ucconnt  due  to 
them  by  complainant  are  sufficient  to  fully 
extinguish  her  claim.  Answering  the  croM 
bill,  complainant  In  effect  admits  that  In 
December.  1802,  she  sold  to  those  defend- 
ants the  lot  here  involved,  together  with  an 
adjoining  strip  of  land,  for  $1,800,  and  that 
payments  thereon  amounting  to  more  than 
$500  were  made  thereafter,  while  her  vendees 
held  possession  under  tiie  purchase;  and  it 
Is  not  denied  that  during  the  same  time  ahc 
became  Indebted  to  them  on  an  accooot, 
which,  together  with  the  payments  received,  . 
amounted  to  more  than  $800.  Complainant,  , 
however,  seeks  to  ^ow  that  In  December, 
1806,  a  new  agreement  was  made,  whereby 
the  first  contract  of  sale  was  abandoned,  and 
another,  now  depended  cm,  .was  made,  ac- 
cording to  which  a  strip  was  reserved  to 
her  off  the  lot  mrlglnally  sold,  and  the  re- 
mainder waa  sold*  and  conveyed  at  the  price 
of  $1,650,  and  that  as  part  of  that  traasac- 
tion  the  previous  payments  made  and  the 
account  held  against  het  by  the  vendees 
were  by  mutual  agreement  applied  to  and 
set  off  against  the  use  and  occupation  of  Jhe 
lot  by  them  during  the  previous  four  yeais, 
and  that  only  payments  made  subsequent  to 
that  time  amounting  to  $1,000  ought  to  be 
applied  on  the  last  contract 

The  conveyance  of  the  legal  title  In  ad- 
vance of  completed  payment  waa  a  sufficient 
consideration  for  the  alleged  new  agreement 
but  the  difficult  question  presented  by  the 
record  Is  whether  such  new  agreement  was 
in  fact  made.  Other  than  by  the  deed,  there 
do  not  appear  to  have  been  any  writings  used 
to  evidence  the  transactions,  so  that  their 
nature  Is  left  to  be  determined  upon  the  testi- 
mony of  witnesses,  which  Is  directly  conflict- 
ing. The  depositions  of  complainant's  hus- 
band and  her  son  Henry  Adama  accord  with 
her  theory,  and  they  .claim  to  have  personal 
knowledge  of  the  new  agreement  Complain- 
ant's own  deposition  la  of  little  value  for  ei- 
tlier  side.  She  states,  In  effect,  that  her  hus- 
band acted  for  her  In  the  matter,  and  that  she 
does  not  rememl(9]^|t^^y  %ii#Q@ot0he 
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Appeal  from  dly  court  of  Qadsdoi;  J<^ 
H.  Disque,  Judge, 

Action  In  ejectment  by  Asoa  J.  Hender- 
sou.  belr  at  law  of  Hugh  Carllale,  and  otb- 
ers.  against  the  Ctowab  Mining  Company 
and  others.  Fnm  a  Judgment  in  faror  ot 
plaintiffs,  defendants  appeaL  Revened. 

Dortch  &  Martin  and  O.  R.  Hood,  for  ap- 
pellants.  Amos  E.  Goodhue,  for  appellees. 


transacUou  of  Uecember,  1806,  but  that  It 
was  her  understanding  that  then  old  acts  were 
canceled  and  a  new  trade  agreed  on;  but  on 
cross-exam tnatlon  she  states  she  does  not 
think  anTthlns  was  said  about  rents  for  the 
preTlona  occupation.  Defendants  C.  C.  and 
LIzaie  Adams  deny  that  there  was  any  aban- 
donment of  the  old  contract,  except  as  to  the 
strip  of  land  reserred  to  complainant  In  mak- 
ing the  deed.  Th^  deny  that  Heury  Adamg 
was  present  when  the  agreement  was  made 
which  resulted  in  the  conreyance  being  made 
In  Decemb^,  1896,  and  In  this  they  are  cor- 
roborated by  the  complainant,  who,  in  testi- 
fying as  to  tbe  persons  present  on  that  occa- 
sJfm.  omits  to  mention  Henry  Adams.  A 
probable  motive  for  conveying  title  at  that 
time  was  to  enable  the  vendees  to  ttorrow 
from  the  defendant  Berry  money  w4th  wtilcb 
to  pay  the  full  balance  then  due  complainant 
It  is  sliown  without  dispute  that  soon  after 
receiving  the  deed  the  defendants  did  mort- 
gage the  lot  to  Berry  as  securl^  for  a  loan,  of 
which  91,000  was  paid  complainant  That 
sum,  according  to  defendants'  evidence,  was 
suffident  to  complete  payment  under  the  orig- 
inal contract  after  deducting  for  that  part  of 
the  lot  reserved  from  that  contract  The  dr^ 
eumstanoes  are  not  such  as  to  disclose  any 
good  reason  why  C.  O.  aikd  Lizzie  Adams 
should  consent  to  an  abandonment  of  the  con- 
tract under  which  they  had  held  poBsesslon 
tor  four  years,  and  to  account  for  rents  for 
that  period  for  which  they  were  not  others 
wise  llaUe.  That  they  did  so  appears  Im- 
inobable.  to  a  degree  that  ought  to  require  a 
dear  preponderance  of  evidence  In  favor  ot 
complainant's  claim.  The  burden  rests  on 
the  complainant  to  establish  the  contract 
sooflbt  to  be  enforced.  It-  Is  unnecessary  to 
determine  whether  anytUng  would  be  due 
complainant  under  the  first  contract  since  to 
decree  In  her  favor  on  that  contract  would  bo 
at  variance  with  tbe  claim  made  by  her  bill. 
Tbe  decree  appealed  from  must  be  reversed, 
and  the  Mil  dismissed  at  complainant's  cost 
Reversed  and  rendered. 


% 

ETOWAH  MIN.  CO.  et  al.  v.  HENDERSON 
et  al. 

(Supreme  Court  of  Alabama.    Nov.  16,  1900.) 

EJECTHKNT  ~  COMPLAINT  —  ALLDGATION  OF 
TrrLB— PROOF  OF  TITLE— GENERAL  IS- 
BUB— DBFBNSBS  AVAILABLE. 

1.  In  common-law  ejectment,  in  which  there 
were  two  demises,  by  different  lessors,  laid  in 
the  complaint,  and  under  which  proof  was  of- 
fered, the  evidence  showed  that  when  suit  waa 
begun  title  was  in  one  of  the  lessors,  but  that 
peodiDg  trial  the  title  passed  to  the  other  les- 
aor.  Held,  that  plaintiff  could  not  recover, 
since  the  real  plaintiff  in  such  case  Is  the  les- 
sor, and,  to  warrant  recove^,  title  most  be 
shown  in  the  plaintiff  both  when  suit  was  be- 
gun and  at  the  time  of  trial. 

2.  In  common-law  ejectment,  defendant  is 
entitled,  under  the  plea  of  not  guilty,  to  show 
that  titie  has  passed  from  the  lessor  of  the 
plaintiff  unce  the  action  was  begun. 


DOWDELIi,  J.  It  Is  a  well-settled  princi- 
ple that  In  suits  for  the  recovery  ot  land, 
whether  by  the  statutory  action  of  trespass 
to  try  tltte.  In  the  nature  of  ejectment'  or  by 
the  common-law  ejectment  tbe  plaintiff  must 
not  only  have  title  at  tbe  commencement  of 
the  suit,  but  also  at  the  time  of  the  triaL 
Hairston  V.  Dobbs,  80  Ala.  589,  2  South.  147; 
Chandler  v.  Jost  81  Ala.  411,  2  South.  82; 
Bruce  V.  Bradshaw,  69  Ala.  360;  Scranton  v. 
Ballard,  64  Ala.  402.  Other  authorities  might 
be  dted,  but  It  Is  unnecessary  to  incumber 
the  opinion  with  further  dtatlous.  It  Is 
equally  as  well  settled  that  tbe  plaintiff  in 
ejectment  must  recover  on  tbe  strength  of. 
his  own  title,  and  not  upon  the  weakness  ot 
that  of  his  adversary.  In  the  present  action, 
which  Is  tbe  common-law  ejectment  there  are 
three  demises  laid  In  the  complaint— one  In 
the  state  of  Alabama,  another  in  the  Ten- 
nessee &  Coosa  River  Railroad  Company,  and 
the  third  In  Hugh  Carlisle.  The  defendant  en- 
tered Into  the  consent  rule,  and  pleaded  not 
guilty,  and  on  this  Issue  the  cause  was  tried. 
No  proof  of  title  was  offered  by  the  plaintiff 
under  the  demise  laid  In  Cartlsle,  and  there- 
fore there  Is  no  Inslst^ce  upon  tttls  demise. 
It  was  shown  by  the  evidence  upon  the  trial  ^ 
that  at  the  commencement  of  the  suit  the  le- 
gal title  to  the  land  In  question  was  vested  In 
the  state  of  Alabama,  as  trustee  under  an 
act  of  congress  approved  June  3,  1856,  grants 
Ing  lands  In  aid  of  the  conBtmctt<Hi  of  certain 
railroads,  Ita  wbidi  was  Induded  tbe  Ten- 
nessee A  Coosa  River  Railroad  Company,  and 
tbat  pending  tbe  suit  and  before  the  trial 
of  the  cause,  the  title  passed  out  of  tbe  state 
of  Alabama,  and  became  vested  In  the  Ten- 
nessee &  Coosa  River  Railroad  Company. 
Thus,  It  will  be  seen  tbat  we  have  here  the 
case  presented  of  where  tlie  legal  title  to  the 
land  in  question  was  In  one  of  tbe  lessors 
named  in  the  complaint  at  the  commence- 
ment of  tbe  suit  and  in  another  lessor,  under 
a  separate  and  distinct  demise,  laid  In  the 
complaint  at  the  time  of  tbe  trial,  or.  In 
other  words,  that  at  the  commencement  of 
the  suit  the  legal  title  was  In  the  lessor,  the 
state  of  Alabama,  and  not  at  the  time  of  the 
trials  but  was  In  tbe  lessor,  tbe  Tennessee  ft 
Coosa  River  Railroad  Company,  at  tbe  time 
of  the  trial,  and  whl(^  latter  lessor  had  not 
the  legal  title  at  the  commencement  of  the 
suit  It  is  perfectly  clear,  under  the  prin- 
ciple above  stated,  that  tbe  plaintiff,  in  or* 
der  to  recover,  must  have  tbe  legal  title 
both  at  the  commencem^t,^<rf^ge(giy^l, 
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at  tbe  trial;  that.  If  the  demise  had  been 
laid  Bolely  In  the  state  of  Alabama  as  lessor, 
under  tbe  facts  there  could  have  been  no  re- 
coTery,  and  the  same  Is  trae  If  a  sin^e  demise 
bad  been  laid  In  tbe  lessor,  the  Tennessee  & 
Coosa  RlTer  Railroad  Company.  The  ques- 
tion Is  therefore  presented,  does  the  fact  that 
there  were  two  demised  laid  In  the  com- 
plaint, with  the  legal  title  in  one  lessor  at 
the  commencement  of  the  suit,  and  In  an- 
other lessor,  under  a  different  demise,  at  the 
time  of  the  trial,  vary  or  affect  tbe  principle 
above  laid  down?  It  seems  to  us  that  this 
proposition  Is  answered  when  It  is  determined 
who  Is  the  plalatift  In  the  action.  In  com- 
mon-law ejectment,  any  number  of  demises 
may  be  laid  In  the  complaint,  and  a  recovery 
may  be  had  upon  any  one  of  said  demised 
when  the  eTidence  shows  the  legal  title  to 
the  land  in  dispute  In  the  lessor  under  such 
demise  at  the  commencement  of  the  suit  and 
at  the  time  of  the  trial.  And  herein  con- 
sists the  advantage  of  the  common-law  action 
over  the  statutory  ejectment  Whenever 
doubt  exists  as  to  where  the  title  Is  really 
lodged,  different  demises  may  be  inserted  In 
the  complaint  and,  falling  to  recover  on  one, 
recovery  may  be  had  upon  another.  Mr. 
Tyler  (Ejectment,  p.  S8^  forcibly  states  the 
advantages  of  common-law  ejectment  as  fol-' 
lows:  "The  demise  must  be  laid  in  the  name 
of  the  party  who  has  the  legal  title,  and. 
when  any  doubt  exists  upon  the  point,  it  Is 
usual  to  declare  upon  several  distinct  de- 
mises by  the  several  concerned  In  interest; 
and  the  claimants  will  not  then  be  confined 
at  the  trial  to  one  particular  demise,  but  will 
be  allowed  to  resort  to  any  included  In  the 
declaration  under  which  they  may  be  able 
to  prove  title  to  the  premises."  To  the  same 
effect  is  Adams,  BU.  p.  189.  Each  demise  laid 
Is  a  separate  and  distinct  count  in  the  de<s 
laration,  and  In  the  nature  of  a  separate 
suit,  since  the  lessor  is  the  real  party  plain- 
tiff; the  fictitious  person,  John  Doe,  being 
treated  and  regarded  only  as  nominal  plain- 
tiff. -  Tbe  separatenesB  of  the  demises  Is  rec- 
i^Ized  in  the  ease  of  Strlngfellow  v.  Rail- 
road Co.,  117  Ala.  250,  22  South.  907,  and 
in  Glldden  v.  Andrews,  10  Ala.  166.  It  log- 
ically follows  that,  to  support  the  right  of 
recovery  under  one  demise,  the  title  of  the 
lessor  under  another  and  separate  demise 
cannot  be  looked  to,  since  each  demise  must 
stand  or  fall  upon  tbe  title  of  the  lessor  nam* 
ed  therein. 

It  is, 'however,  insisted  by  counsel  for  ap- 
pellee that  plaintiff,  having  shown  legal  ti- 
tle to  the  premises  in  the  state  of  Alabama, 
nnder  the  demise  laid  In  that  party  as  les- 
sor, at  the  commencement  of  tbe  suU,  tbe 
failure  of  title  at  the  time  of  the  trial  was 
defensive  matter,  which  could  be  set  up  on- 
ly under  a  special  plea  of  puis  darrein  con- 
tinuance, and  was  not  available  under  the 
plea  of  not  guilty.  As  a  general  rule,  de- 
fensive matter  arising  after  the  institution 
Of  the  suit  must  Iw  set  up  by  a  special 


plea  of  puis  darrein  continuance;  but  it 
seems,  from  the  weight  of  authorities,  that 
this  rule  is  relaxed  In  actions  of  ejectment 
In  Sedg.  &.  W.  Tr.  Title  Land  (5th  Ed.)  p. 
341,  it  Is  said:  "It  is  certain  that  a  most 
liberal  tendency  prevails  in  the  courts  to  fa- 
vor this  plea  [not  guilty],  and  to  admit  evi- 
dence of  available  legal  defense  of  almost 
every  class  or  nature  nnder  it"  In  Alex- 
ander V.  Collins,  7  Ala.  480,  where  ttie  ac- 
tion was  common-law  ejectment  a  plea  of 
puis  darrein  continuance  was  filed,  setting 
np  the  failure  of  plaintiff's  title  after  tlie  in- 
stitution of  the  suit.  The  plea  was  held 
good  on  demurrer,  but  It  was  also  said  In 
that  case  that  the  defense  was  available  un- 
der the  general  Issue.  In  Bynum  v.  Gold, 
106  Ala.  427,  17  South.  069,  speaking  of  tbe 
plea  of  not  gnilty,  McClellan,  J.,  says  "that 
the  tiUe  Is  put  In  issue  by  this  plea,  and  un- 
der It  tbe  defendant  may  show  any  fact  go- 
ing to  title,  whether  in  denial  and  disproof 
merely  of  titie  relied  on  by  plaintiff,  or  In 
support  of  a  superior  and  independent  right 
however  acquired,  in  defendant"  In  Rich- 
ardson V.  Stephens,  114  Ala.  242,  21  South. 
951,  Haralson,  J.,  speaking  for  the  court 
says:  "The  only  appropriate  plea  in  an  ac- 
tion of  this  kind  is  not  guilty,  under  which 
a  defendant  may  introduce  any  evidence 
which  will  bar  plaintiff's  right  to  recover, 
and  It  Is  the  only  plea  on  which  tbe  plain- 
tiff can  be  required  to  take  Issue."  The  ac- 
tion in  this  case  was  tbe  statutory  action  of 
ejectment  but  the  principle  is  the  same. 
In  Smith  V.  Cox,  115  Ala.  506,  22  South.  78. 
which  was  tbe  common-law  ejectment,  this 
court,  again  speaking  through  Haralson,  J., 
says:  "The  only  appropriate  plea  in  this  ac- 
tion Is  not  guilty,  and  under  It  anything 
which  operates  as  a  bar  to  the  action  may 
be  f^ven  in  evidence."  In  Pollard  v.  Han- 
rlck,  74  Ala.  334,  which  was  a  statutory  ac- 
tion of  ejectment  it  was  said:  "When  the 
order  of  the  probate  court  was  executed,  or- 
dering Crenshaw  to  convey  the  lands  to 
Gamlll,  the  titie  of  the  heirs  was  devested 
(and  this  was  subsequent  to  the  inBtituti<m 
of  the  suit);  and  this  was  necessarily  vital 
to  the  successful  maintenance  of  their  suit, 
when  set  up  by  plea  of  puis  darrein  contln- 
uiiDce.  which  was  a  proper  method  of  rais- 
ing the  Issue,"— citing  Feagin  v.  Pearson,  42 
Ala.  332,  which  latter  case,  however,  was  an 
action  In  detinue.  In  Lomb  v.  Loan  Co.,  10(5 
Ala.  596, 17  South.  670,  it  was  said  by  Brick- 
ell,  C.  J.:  "The  scope  and  extent  of  the 
plea  of  not  guilty  in  an  action  oi  ejectment 
is  well  defined.  It  casts  upon  the  plaintiff 
the  burden  of  proving  a  legal  right  to  the 
possession  of  tbe  premises  in  dispute,  and, 
of  consequence,  whatever  operates  a  bar  to 
bis  right  of  possession  causes  him  to  fail, 
entitling  the  defendant  to  a  verdict.  Un- 
less It  be  a  matter  puis  darrein  continuance, 
tbe  defendant  may  not  plead  any  other 
plea.  It  Is  unnecessary  and  foreign  to  tbe 
nature  of  the  action."  Tbe  seeming  con- 
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flict  In  the  abore  cases  may  be  reconciled  by 
the  statement  that  waile  defensive  matter, 
arising  eubseqneot  to  the  commencement  of 
the  nilt,  may  be  set  np  by  a  special  plea  of 
polB  darrein  contiDuance,  soch  defensive 
matter  may  likewise.  In  actions  of  ejectment, 
be  available  under  the  plea  of  the  general  Is- 
sae.  If  the  plaintiff,  to  entitle  him  to  re- 
eoTer,  must  have  and  show  a  title  to  the 
land  at  the  time  of  the  trial,— and  upon  this 
proposition  the  aathorltles  are  tmanlmous,— 
It  seems  that  there  can  be  no  good  reason 
for  saying  that  this  essential  element  to  the 
right  of  recovery  may  not  be  put  in  Issue  by 
the  plea  of  not  gnilty.  In  this  connection 
we  cite,  In  addition  to  the  above  authorltleSt 
Adams,  Ej.  pp.  229,  270,  and  notes  on  page 
229;  Brown  v.  Galloway,  1  Pet.  O.  C.  291- 
299,  Fed.  Cas.  No.  2,008;  Rugan  v.  Philips. 

4  Teates.  882;  Dale  v.  Prisbla.  69  Ind.  D30; 

5  Bac.  Abr.  p.  293  ;  2  Selw.  N.  P.  736,  and 
note;  Wicks  v.  Smith,  16  Kan.  SOS.  More- 
over, no  objection  appears  to  have  been 
made  to  the  evidence  in  the  lower  court 
Bfaowing  that  the  title  had  passed  out  of  the 
lessor,  the  state  of  Alabama,  after  the  com- 
mencement of  the  suit;  and  with  this  evi- 
dence before  the  court,  showing  that  plain- 
tiff was  without  title  at  the  trial,  under  the 
above  anthorltlea  there  could  be  no  recov- 
ery. VoT  the  reasons  above  stated,  the  Judg- 
ment of  the  conrt  below  must  be  reversed. 
The  cause  having  been  tried  by  the  court 
without  the  Intervention  of  a  Jury,  a  judg- 
ment wm  be  here  rendered  sacb  as  should 
have  been  rendered  In  the  conrt  below.  Be- 
versed  and  raidered. 


ALEXANDER  et  al.  v.  CHAPMAN  et  al. 

(Supreme  Court  of  Alabama.    Nov.  20.  1900.) 

APPKAL  AND  ERROR  —  FINAL  DECREE  —  RE- 
PORT OF  REGISTER. 

1.  Where  the  report  of  a  register,  to  whom 
the  final  accoaats  of  an  executor  have  been  re- 
ferred, is  ratified  and  coafirmed.  except  bb  to 
certain  parts  thereof,  but  the  entire  report  is 
referred  hack  to  the  register,  with  directions 
to  restate  the  account,  an  appeal  cannot  be 
taken  therefrom,  since  it  Is  not  a  final  decree- 

2.  Where  the  report  of  a  register,  to  whom 
the  final  accoaots  of  an  executor  have  been  re- 
ferred, is  confirmed,  but  no  money  decree  is 
rendered  for  the  snm  fonnd  due  the  various 
parties  by  the  register,  no  appeal  can  be  taken 
therefrom,  since  the  decree  is  not  final. 

Appeal  from  chancery  court,  Dallas  county; 
W.  H.  Tayloe,  Chancellor. 

Suit  by  Susan  J.  CJiapman  and  others 
against  John  D.  Alexander  and  others.  From 
a  decree  confirming  In  part  the  report  ctf  a 
register,  the  d^endants  appeaL  A^eal  dis- 
missed. 

John  White,  for  appellants.   H.  8.  D.  Ua^ 

lory,  for  appellees. 

McGLELLAN,  C.  J.  The  MU  In  this  case 
vas  filed  by  Susan  J.  Chapman  and  others 
against  John  D.  Alexander  and  others.  The 
vhject  of  tbe  bill  and  Its  prayer  la  to  remove 


the  administration  of  the  estate  of  Joseph 
M.  Alexander,  deceased,  into  the  chancery 
court,  and  to  have  an  accounting  there 
the  executor,  and  a  final  settlement  of  the 
estate.  John  D.  and  Dewlt  C  Alexander, 
two  of  the  three  persons  nominated  as  execu- 
tors by  the  will  of  Joseph  M.  Alexander,  duly 
probated  the  same  and  qualified  as  such  ex- 
ecutors; but  Dewit  C.  took  no  active  part  in 
the  administration,  and  soon  after  died,  leav- 
ing John  D.  as  sole  executor.  Upon  sub- 
mission for  final  decree  on  pleadings  and 
proof,  a  decree  was  rendered,  January  7, 
1887,  removing  the  administration  Into  the 
chancery  court,  and  for  an  accounting  by  the 
executor,  and  settlement  of  the  estate.  This 
was  an  adjudication  of  the  equities  Involved 
in  favor  of  the  complainants,  and  hence  was 
such  final  decree  as  would  support  an  appeal. 
An  appeal  waa  taken  from  this  decree,  and 
It  was  affirmed  by  this  court.  4  South.  281. 
This  decree  of  January  7,  1887,  after  settling 
the  equities  thus  In  favor  of  the  complain- 
ants, went  further,  and  decreed  that  a  refer- 
ence be  held  by  the  register  to  take  and  state 
the  account  between  the  estate  and  the  ex- 
ecutor, and  contained  directions  as  to  the 
manner  of  stating  the  account  The  regis- 
ter, pursuant  thereto,  did  take  and  state  the 
account,  and  made  his  report  to  the  court  on 
March  9,  1896.  Exceptions  to  the  report 
were  taken  both  by  the  complainants  and 
by  the  respondent  John  D.  Alexander;  and 
thereupon  the  cause  was  submitted  "for  de- 
cree on  the  report  of  the  register  •  •  • 
and  the  exceptions  filed  thereto  by  com- 
plainants •  *  •  and  by  the  respondent 
John  D.  Alexander,  and  held  up  by  consent 
of  parties  for  decree  In  vacation  or  at  the 
next  term."  Upon  this  submlsalon  a  decree 
was  rendered  on  September  15,  1898.  sustain- 
ing all  the  exceptltms  taken  by  complainants, 
and  the  fourth  and  (in  part)  the  tblrteentii 
exceptions  taken  by  John  D.  Alexander,  and 
overruling  all  other  exceptions  talcen  by  said 
Alexander,  and  ratifying  and  confirming  the 
register's  reiwrt,  "except  the  parts  to  which 
exceptions  have  been  hereinabove  sustain- 
ed." The  decree  then  proceeds:  "That  the 
said  report  of  said  register  is  hereby  again 
referred  to  said  register,  and  that  the  said 
register  is  ordered  to  restate  the  account  of 
the  said  John  D.  Alexander  contained  In  said 
report  so  as  to  conform  In  the  particulars 
named  in  this  decree  to  the  rulings  of  the 
court  hereinabove  set  forth."  The  decree 
then  goes  on  further  to  direct  the  register, 
"after  he  has  restated  said  account  In  con- 
formity with  this  decree,  to  ascertain  and  re- 
port the  name  of  each  person  entitled  to  dis- 
tribution of  any  part  of  the  estate  of  the 
said  Joseph  M.  Alexander,  and  In  what  right, 
—whether  such  person  Is  a  minor  or  of  full 
age,  how  each  Is  related  to  the  said  J.  M. 
Alexander,  and  the  exact  part  to  which  each 
of  said  persons  Is  entitled  after  allowing  said 
John  D.  Alexander  all  Just  credits  and  off- 
sets; and  In  so  doing  he  wUl  report  whicb 
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of  thf?  Bald  devlseee,  legatees,  or  heirs  of 
the  said  J.  U.  Alexander,  or  x>t  those  claiming 
under  them,  have  filed  disclaimers  of  any 
right  or  claim  of  recovery  in  this  case,  or 
have,  given  to  said  executor  discharges  or  re- 
leases, or  have  otherwise  made  settlement 
with  him,  and  which  of  them  have  since  died, 
and  whether  his  or  her  heirs  are  entitled  to 
distribution  In  said  estate.  The  register  will 
also  ascertain  and  report  whether  the  note 
of  eleven  hundred  dollars  given  by  D.  C. 
Alexander,  now  deceased,  to  Joseph  M.  Alex- 
ander, now  deceased,  and  with  which  the 
said  John  D.  Alexander  was  charged  in  the 
register's  report  In  this  cause,  was  charged 
against  the  estate  of  the  said  D.  C.  Alaander 
In  said  John  D.  Alexander's  settlement  there- 
of In  the  probate  court  of  Marengo  county, 
or  In  any  way  taken  into  account  therein,  or 
has  In  any  way  been  paid  by  the  said  estate 
of  D.  C.  Alexander,  or  the  distributees  or 
legatees  thereof,  or  by  those  claiming  under 
them;  and  the  question  whether  the  said 
note  or  the  amount  thereof  as  (Oiarged 
agaliist  said  John  D.  Alexander  In  the  regis- 
ter's report  Qled  In  this  cause,  or  any  or  what 
part  thereof,  should  be  credited  to  him,  said 
John  D.  Alexander,  on  bis  settlement  in  this 
court  of  the  estate  of  Joseph  M.  Alexander, 
as  between  him  and  the  distributees  and  leg- 
atees of  the  estate  of  D.  C.  Alexander,  or 
those  claiming  imder  them,  or  charged 
against  said  legatees  or  distributees.  Is  re- 
served till  the  coming  in  of  said  report.  Bnt 
no  more  oral  evidence  shall  be  taken  in  this 
cause  except  by  consent  or  leave  of  court." 
There  is  a  further  direction  that  the  register 
ascertain  and  report  what  would  be  proper 
compensation  for  the  guardian  ad  litem  of 
certain  minor  respondents,  and  then  the  de- 
cree concludes  as  follows:  "And  this  cause 
is  held  up  for  decree  on  said  r^ort  of  said 
register  (so  to  be  made)  either  In  term  time 
or  vacati(»L"  This  Is  the  decree  from  whidi 
the  present  appeal  Is  prosecuted.  It  Is  clear, 
we  think,  that  It  Is  not  a  final  decree.  In  any 
sense,  and  will  not  snpport  the  appeal.  It 
Is  an  Interlocutory  decree,  from  which  no  ap- 
peal is  authorized.  It  Is.  indeed,  a  mere  de- 
cree of  reference  to  the  re^ster  to  take 
and  state  the  account  against  John  D.  Alex- 
ander as  executor  of  the  estate  of  Joseph  H. 
Alexander.  While  It,  In  terms,  "ratifies  and 
confirms"  the  report  of  the  register,  except 
the  parts  to  which  exceptions  are  specially 
sustained,  the  whole  report  Is  expressly  re- 
ferred back  to  the  register,  and  he  la  direct- 
ed to  retake  and  restate  the  account  anew  In 
accordance  with  the  court's  rulings  on  the 
exceptions;  and  new  matters  are  submitted, 
having  a  bearing  upon  the  account,  so  that 
the  language  of  the  decree  as  to  ratifying 
and  confirming  parts  of  the  report  imports 
no  more  than  an  expression  of  the  court's 
opinion  that  the  register  acted  correctly  In 
respect  to  those  parts,  involving  a  mere  di- 
rection to  him  to  pursue  the  same  course  as  to 
them  on  the  new  reference.  There  is  no  aa- 


certainment  In  the  dficree  of  the  amount 
chargeable  against  John  D.  Alexander.  There 
Is  no  decree  against  him  for  any  amount. 
There  is  similarly  no  ascertainment  of  what 
is  due  the  complainants,  or  any  other  dis- 
tributees or  legatees,  nor  any  decree  in  favor 
of  anyhody  for  any  amount   The  primal  eq- 
uities of  the  case  having  been  settled  by  the 
decree  of  January  7,  1887,  they  were  not  In- 
volved on  this  submission,  and  this  decree 
has  no  bearing  upon  them.   The  decree  Is. 
we  repeat,  on  Its  face  palpalriy  a  mere  de- 
cree of  reference  to  the  register  to  take 
and  state  the  account  against  the  executor, 
and  to  ascertain  who  are  entitled,  and  in 
what  part  severally,  to  participation  In  the  I 
fund  he  may  be  ultimately  adjudicated  to  I 
pay;  and  it  Involves  no  element  of  finality.  I 
Moreover,  had  the  report  ot  the  register  been  j 
in  all  things  confirmed,  without  more,  witb-  j 
ont  a  money  decree  against  the  executor  lot  ' 
the  amount  reported  against  him,  and  In  fa-  i 
vor  of  the  complainants  and  the  other  dis-  | 
trlbutees  and  legatees  for  the  sums  due  | 
them,  It  would  still  have  been  an  interlocu- 
tory decree,  subject  to  the  chancellor's  revi- 
sion at  a  subsequent  term,  and  therefore  In- 
capable of  supporting  an  appeal  to  this  court  | 
Rust  V.  Lighting  Co.  (Ala.)  27  South.  263,  | 
267.  268.  Upon  the  foregoing  consideratloDi, 
this  appeal  must  be  dismissed. 


OLEBIENTS  t.  MAYFIELD  WOOLEN 
MILLS. 

(Supreme  Court  of  Alabama.  Not.  20,  1900.; 
ACTIONS  ON  ACCOUNT— JUDOMBNT-APPKAL 

1.  TVhere  a  complaint  has  a  count  dedarinff 
on  a  stated  account,  and  another  (or  goods, 
sold,  which  latter  account  was  verified,  each 
count  of  the  declaration  fii  one  on  an  account 

2.  Where,  in  an  action  on.  an  aeoount  for 
goods  sold,  defendant  pleads  non  assumpsit,  it 
is  error  to  enter  judgment  by  nil  didt  against 
him,  though  he  offers  no  evidence,  since  he 
was  entitled  to  have  the  credibility  of  plain- 
tiff's evidence  to  sostain  the  aiKOunt  passed  oo 
by  the  jury. 

Appeal  from  circuit  court,  Coffee  countj; 
John  P,  Hubturd,  Judge. 

Action  by  the  Hayfleld  Woolen  MiUt 
against  R.  A.  Clements.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

The  complaint  contained  two  counts,  the 
first  declatlng  upon  an  account  stated,  and 
the  second  claiming  the  sum  sued  for  as  due 
for  goods,  wares  and  merchandise  sold  hy 
ttie  plaintiff  to  the  d^endant  On  the  Bum- 
mons  and  complaint  there  was  the  Indorse- 
ment that  the  account  sued  on  was  verified 
by  affidavit.  The  defendant  pleaded  tlie  gen- 
eral issue  of  non  assumpsit 

Upon  the  trial  of  the  cause,  the  plaintiff  in- 
troduced In  evidence  an  account  containing 
several  Items  for  goods  sold  by  the  plaintiff 
to  the  defendant  and  showed  an  account  due 
as  averred  In  the  complaint  To  this  ac- 
count there  was  attached  an  afiSdavit  m,dt 
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by  the  secretary  of  the  plaintiff  In  Which 
the  affiant  stated  on  his  own  knowledge  that 
the  account  was  Just  and  true,  and  that  the 
amount  shown  to  be  due  was  correct,  after 
allowing  all  Just  and  lawful  ofTsets  by  pay- 
ment and  credits.  This  was  aU  the  evidence 
in  the  cause.  The  defendant -requested  the 
court  to  give  the  general  affirmative  charge 
in  bis  behalf  and  duly  excepted  to  the  conrfs 
refusal  to  give  the  same  as  asked. 

The  Judgment  rendered  In  the  case  by  the 
court  was  as  follows:  "litis  day  came  the 
parties  by  attorneys,  and  the  defendant  says 
nothing  in  bar  or  preclusion  of  plalntlfTs  de- 
mand, and  the  amount  of  plalntilTs  damages 
being  uncertain,  a  writ  of  Inquiry  is  award- 
ed. Then  came  a  Jury  of  twelve  good  and 
lawful  men,  to  wit,  3.  J.  Ward  and  eleven 
otliers.  who  being  legally  sworn  and  impan- 
eled on  tb^r  oaths  say:  'We  the  jury  find 
for  the  plaintiff  ahd  assess  his  damages  at 
flS&OS.'  It  is  therefore  considered  and  ad- 
judged by  the  court  that  the  plaintiff  In  this 
cause  have  and  recover  of  tbe  defendant  the 
sum  of  ¥138.08,  together  with  the  costs  in 
this  behalf  expended,  for  which  let  execution 
issue.'' 

The  defendant  appeals,  and  assigns  as  er> 
ror  the  refusal  of  the  court  to  give  the  gen- 
eral affirmative  charge,  and  the  Judgment  as 
rendered  in  favor  of  thie  plalndfC. 

Mulkey  &  Mnlkey,  tw  appellant 

H.\RAI£OX,  J.  1.  There  are  two  counts 
in  the  complaint,  one  declaring  on  an  account 
stated,  and  the  other  for  goods,  wares  and 
merchandise  sold  by  the  plaintiff  to  defend- 
ant; and  the  plaintiff,  at  the  time  of  bring- 
ing his  suit.  Indorsed  on  the  summons  and 
complaint,  the  fact  that  the  account  sued 
on  was  verified  by  affidavit,— as  required  by 
section  1804  of  the  Code.  The  sufficiency  of 
the  affidavit,  to  make  the  Itemized  account 
thus  verified  competent  evidence  of  Its  cor- 
rectness, was  not  questioned  by  defendant 
The  verified  account  was  Introduced  on  the 
trial  by  plaintiff  without  objection  by  defend- 
ant. He  here  makes  the  point,  as  stated  by 
him,  that  the  action  was  not  based  upon  an 
account  and  there  was  a  fatal  variance  be- 
tween the  allegations  and  the  proof.  But 
this  is  a  misconception  of  the  contents  of 
the  complaint  It  clearly  enough  appears 
that  each  count  Is  one  on  an  account 

2.  The  second  error  assigned.  Is  as  to  the 
form  of  the  Judgment  rendered.  It  is  In 
form  a  judgment  nil  dlclt  with  the  award 
of  a  writ  of  inquiry.  The  jury  assessed  the 
damages,  aud  judgment  was  entered  on  the 
verdict  The  defendant  appeared  and  plead- 
ed. In  substance,  son  assumpsit  to  each  of 
the  counts.  The  evidence,  without  conflict, 
sustained  the  second  count  for  goods,  wares 
and  merchandise  sold  by  plaintiff  4o  defend- 
ant The  defendant  requested  the  general 
charge,  which  was  properly  refused.  The 
only  question  presented  is,  whether  the  judg- 
ment shall  be  reversed,  in  that  it  la  one  by 


nil  dlcit  with  a  writ  of  Inquiry,  for  the  jury 
to  ascertain,  merely,  the  amount  of  damages 
to  which  plaintiff  was,  under  tlie  judgment 
rendered,  oitltled. 

The  defendant  having  appeared  and  en- 
tered his  pleas  of  non  aasumpsit  it  was  mani- 
festly erroneous  to  enter  judgment  by  nil  dl- 
dt  against  him.  Qreen  v.  Jones,  102  Ala.  S03,. 
14  South.  630.  The  defendant  was  entitled 
to  have  the  credibility  of  the  evidence  offered, 
by  the  plaintiff  to  sustain  the  account  passed, 
on  by  the  jury,  which  right  in  the  judgment 
rendered,  he  was  denied. 

RpTfirsed  and  remanded. 


BISHOP  V.  MINDBBHOUT  et  al. 
(Supreme  Court  of  Alabama.    Not.  1&,  1000.)- 

SALBS  -  CREDIT  —  DBSTRUOnON  OF  GOODS  — 
LOSS  FOLLOWS  TITLE. 
Where  plaintiffs  sold  a  ptaoo  to  defend- 
ant, taking  notes  therefor,  and  retuiniug  their 
title  until  payment  in  full,  the  loss  of  the  piano- 
before  iHtyment,  by  destruction  by  Sre,  without 
negligence  of  defendant  would  fall  on  plain- 
tiff, since  he  held  the  title. 

Appeal  from  circuit  court  Crenshaw  coun- 
ty; J.  0.  Rldiardson,  Judge. 

Action  by  Minderhout  &  Nichols  against  E. 
O.  Bishop  on  notes.  Prom  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

This  was  an  action  brought  by  the  appel- 
lees against  the  appellant  and  counted  upon 
a  promissory  note.  The  facts  of  the  case  are 
sufficiently  stated  In  the  opinion.  The  ap- 
peal is  from  a  Judgment  iu  favor  of  the  plain- 
tiffs. The  giving  of  the  general  affirmative 
charge  in  favor  of  the  plaintiffs,  and  the  re- 
fusal to  give  the  general  affirmative  charge' 
In  favor  of  the  defendant  Is  assigned  as  er- 
ror. 

Brlcken  &  Brlcka  and  Rushton  &  Powell, 
for  appellant  J.  O.  Sentell  and  Gl  B.  Ham- 
ilton, for  appellees. 

HAIIAX£0N,  J.  The  case  presented  is, 
that  the  plaintiffs  below,  Minderhout  &  Nich- 
ols, who  are  appellees,  sold,  on  the  7th  No- 
vember, 1886.  to  the  defendant.  Bishop,  the- 
appellant  a  piano,  for  which  he  paid  In  cash 
one-fourth  of  the  purchase  price,  and  gave- 
plalntiffs  his  notes  for  the  balance,  In  equal 
annual  Installments,  falling  due,  respective- 
ly, on  the  7th  November,  1897,  1898.  1899. 
The  one  due  Novemtier  7,  1897,  was  paid,  aud 
the  one  sued  on,  matured  on  the  7th  Novem- 
ber, 1808.  These  notes  each  stipulated  that 
the  piano  should  remain  the  property  of  Min- 
derhout &  Nichols,  the  plaintiffs,  subject  to- 
their  direction,  until  said  notes  were  paid  in 
full.  The  piano  was  delivered  at  the  time  of 
the  sale  Into  the  possession  of  defendant 
Before  the  note  sued  on  fell  due,— on  the  19th 
August  1898,— the  defendant's  house  and  the 
piano  with  It  were  totally  destroyed  by  fire, 
without  the  fault  or  negligence  of  defendant 
There  was  no  conflict  in  the  evidence.  Each 
party  requested  the  general  charge.  .Th%,^ 
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court  gam  the  one  asked  by  plaintiffs,  and  | 
refused  the  one  requested  by  defendant 

The  ease  was  greatly  overburdened  by  un- 
necessary pleadings.  The  Issue  was.  on 
whom  did  the  loss  resulting  from  the  destruc- 
tion of  the  property  fall, — on  the  plaintiffs 
or  defendant,— and  this  was  the  only  one 
tried.  It  Is  unnecessary,  therefore,  to  notice 
the  Tarlous  rulings  on  the  pleadings. 

The  question  presented  is  one  of  conflict 
In  the  authorities.  In  6  Am.'  &  Elig.  Enc. 
Law  t2d  Bd.)  45K,  It  is  stated,  that  "when 
personal  property  is  sold  and  delivered  to  the 
Tendee  under  an  agreement  that  title  Is  to 
r^aln  In  the  vendor  until  payment,  the  loss 
or  destruction  of  the  property  while  In  the 
possession  of  the  vendee  before  payment, 
without  his  fault,  does  not  relieve  him  from 
the  obligation  to  pay  the  price."  Cases  from 
Ulsslsslppl,  Missouri,  North  Carolina,  and 
Ckorgia  are  cited  to  sustain  the  text  But  in 
this  and  some  other  states,  this  rnle  does  not 
prevail.  '"Tho  common  law  fixes  the  risk 
where  the  title  resides."  1  Benj.  Sales,  I  319; 
Jones  V.  Brewer,  79  Ala.  547;  Grant  v.  U.  S.. 
7  WalL  331. 18  L.  Ed.  194.  In  Stone  v.  Walte, 
88  Ala.  606,  7  Sonth.  117.  this  court  said  as 
to  this  principle,  "Generally,  the  law  fixes 
the  loss  on  the  party  In  whom  the  title  re- 
sides [referring  to  the  79  Ala.  and  7  Wall, 
cases,  supra,  as  authority].  When  personal 
chattels  are  sold,  on  condition  that  the  seller 
retains  the  title  until  paid  for,  and  poseession 
is  delivered,  the  buyer  may  sell  his  Interest 
subject  to  the  rights  of  the  vendor.  The 
title  does  not  vest  In  the  buyer,  mitll  per* 
formance  of  the  condition,  and  until  It  does 
pass,  the  risk  of  loss  remains  in  the  seller. 
1  BenJ.  Sales,  IS  452,  427."  See,  also.  Id.  |{ 
864,  425-436,  and  authorities  cited. 

It  Is  unnecessary  to  repeat  what  has  here- 
tofore been  so  fully  stated  In  the  decisions 
of  this  court  to  sustain  the  correctness  of  the 
doctrine  stated.  A  reference  to  others  not 
already  cited,  will  be  sufficient  Sumner  v. 
Woods,  67  Ala.  1^;  Fairbanks  v.  Eureka 
Co.,  Id.  109:  Foley  v.  Felrath,  98  Ala.  176. 
13  Sonth.  486;  Warren  t.  LtddelU  HO  Ala. 
282,  20  South.  88. 

The  general  charge  should  have  been  given 
(or  the  defendant  and  not  for  the  i^ntlff, 
AS  was  done. 

Reversed  and  remanded. 


BEALL  et  al.  V.  LBHMAN-DURR  00. 

{Supreme  Court  of  Alabama.    Nov.  15.  1900.) 

VENDOR'S   LIEN  —  ENFORCfi»IBNT  —  DSCRBE^ 
PREMATURE  APPB1A.L-DISUISSAU. 

Code  1896,  {  427,  allows  appeals  to  the  su- 
preme court  from  Interlocntory  decrees  in  chan- 
cery sustaining  or  overruling  a  demurrer  or 
plea  to  a  bill,  or  granting  or  refusing  a  mo- 
tion to  dismiss  a  bill  for  want  of  equity.  Plain- 
tiff sued  to  subject  land  to  the  payment  of  a 
note  given  as  collateral  security  for  the  pur- 
chase iirice  of  the  land,  and  the  existence  of 
any  delit  was  put  in  issue.  Held,  that  an  ap- 
peal from  a  decree  holding  that  plaintiff  was 
entitled  to  a  prior  lien  on  the  land  for  the 


amount  due,  and  referring  the  cause  to  a  mas- 
ter to  report  how  much,  if  anything,  was  due, 
must  be  dismissed,  since  it  was  an  interlocu- 
tory decree,  from  which  the  statute  did  not  au- 
thorise an  appeal. 

Appeal  from  chancery  court  Crenshaw 
county;  W.  L.  Parks,  Judge. 

BUI  by  the  Lehman-Durr  Company  against 
J.  W.  Beall  and  others.  From  a  decree  In 
favor  of  pUIntlff,  defendants  appeaL  Dis- 
missed. 

The  bill  in  this  case  was  filed  by  Lehman- 
Durr  Company,  a^^ellee.  against  the  appel- 
lants. The  purpose  of  the  bill  and  the  facts 
of  the  case  necessary  to  an  understanding  of 
the  decision  on  the  present  appeal  are  sufil- 
ciently  stated  In  the  opinion.  The  decree 
rendered  In  the  case  was  that  the  complainant 
"Is  entitled  to  the  relief  as  prayed;  and  said 
purchase-money  Uen,  as  evidenced  by  said 
note  *  *  *  as  set  forth  In  said  original 
bill,  Is  hereby  decreed  valid,  and  a  superior 
lien  upon"  the  real  estate  Involved  In  cod- 
troversy.  The  decree  then  orders  a  reference 
to  the  register  In  the  language  copied  in  the 
opinion.  It  Is  from  this  decree  that  the 
present  appeal  is  prosecuted. 

Brlcken  &  Brick  en  and  Graham  &  Stelner, 
for  at^llants.  A.  A.  Wiley  and  Obas.  Wilk- 
inson, for  ^ipelke. 

TTSOM,  3.  The  bill  In  this  caose  was  filed 
to  subject  certain  real  estate  therein  de- 
scribed to  the  satisfaction  of  a  note  ^ven 
for  the  purchase  of  the  same.  It  ts  alleged 
that  this  note  was  transferred  and  held  by 
the  complainant  as  orilat^I  security  for  so 
Indebtedness  due  to  It  by  BeaU  *  Coston  and 
J.  W.  Beall.  The  object  soogtat  to  be  ac- 
complished Is  to  recover  the  sum  or  sums  at 
maaes  alleged  to  be  due  by  these  parties  to 
the  complainant,  tor  which  the  note  was 
hypothecated.  One  of  the  Issues  presented 
by  tlie  pleadings  Is  whether  there  Is  any 
sam  due  hy  BeaU  &  Coston  or  J.  W.  Beall  to 
this  complainant  Indeed,  Indebtedness  vd 
non  Is  one  of  the  vital  questloiiB  Involved  In 
determfttbig  the  equities— Uie  merits— of  the 
ease.  Unless  the  ctunplalnant  Is  the  owner 
ot  an  enforceable  debt.— unless  there  la  some 
amount  doe  to  it  tor  which  the  note  was 
pledged  as  collateral  secnrlty,— It  follows  as 
a  matter  of  course  that  It  would  not  be  en- 
titled to  &  decree  condemning  the  lands.  The 
decree  from  whldi  the  appeal  Is  prosecuted 
falls  to  ascertain  ai^  adjudge  that  the  re- 
spondents Beall  &  Coston  or  J.  W.  Beall  are 
Indebted  to  the  complainant  In  any  sum  what- 
ever. This  question  is  undetermined,  but  ts 
referred  to  the  reglst^,  and  he  Is  directed 
to  "hold  a  reference,  and  ascertain  and  r^rt 
the  amount  due  to  complainant  by  Beall  & 
Coston,  if  any;  and,  secondly,  the  amount  due 
complainant  by  J.  W.  Beall  as  an  individual  on 
the  1st  day  of  Jane,  1884.  with  interrat  there- 
This  Infirmity  prevents  the  decree  from 
being  a  final  one.  Walker  v.  Crawford.  TO 
Ala.  567;  Kimbrell  v.  Rogers^  Ala.  SBO,  7 
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South.  241;  Savage  v.  Johnsou  (Ala.)  2S 
South.  547;  Garaer  t.  Prewitt,  32  Ala.  18; 
Garry  t.  JenldnB  (Ala.)  20  South.  8.  It  Is, 
therefore,  merely  Interlocutory.  But  It  Is  not 
such  an  Interlocutory  decree  from  which  an 
appeal  irin  lie.  Code.  9  427.  The  decree  not 
being  final,  and  not  being  such  an  Interlocn- 
tory  one  aa  will  support  an  appeal,  this  court 
b  without  jurisdiction  to  review  it.  Id.  S 
426,  and  authorities  cited  under  It  Appeal 
dismissed. 


BROOKS  T.  CONTIMBini*AL  INS.  CO. 
(BivresB*  Court  of  Alabama.   April  10,  1900.) 

INSORANCB-FORFBITURE— PLEADING— REVO- 
CATION—MOTION  TO  BTRIKK. 

RepIicstioDS  in  an  action  on  a  policy,  under 
wliidi  defendant  claimed  no  liability  on  the 
nonnd  of  forfdture  tar  a  diange  of  interest,  al- 
le^Qg  that  defendant's  agent,  who  bad  author- 
ity to  waive  such  provisions,  when  Issuing  tlie 
policy,  had  consented  to  the  change  prior  to  the 
loss,  and  that  assured  had  received  no  notice 
Oat  BDcfa  agent  was  not  still  authorized  to  waive 
the  same,  not  being  friTOlons,  it  was  error  to 
euBtaio  a  motion  to  strilce  such  replication  un 
the  ETound  that  it  failed  to  state  a  sufficient 
confession  and  avoidance  of  the  defense,  since 
sadi  objection  could  only  be  raised  by  demurrer. 

Appeal  tvaa  clreolt  court  Pike  county; 
John  F.  Hubbard,  Jn<^. 

Action  by  M.  M.  Brooks  against  the  Con- 
tlnental  Insnranee  Company.  From  an  order 
granting  defendanfa  motion  to  strike  plain' 
tiff's  r^Iicatlon,  he  appeals.  Beveraed. 

Foster,  Samford  &  Carroll  and  B.  L.  Har- 
mon, for  appellant  Carmichael  &  Brannen. 
for  appellee. 

HcCLETXAN.  a  J.  Tbts  Is  an  action  by 
Rrooks  on  a  policy  of  fire  insurance  issued  to 
him  by  the  Continental  Insurance  Company. 
The  defendant  pleaded  that  under  and  by  the 
terms  of  said  policy^  It  was  to  become  and 
be  void  in  the  event  cbange,  other  than  by 
death  of  the  insured,  should  take  place  in  the 
Interest  title,  or  possession  of  the  Insuied  hi 
the  subject  of  the  Inrarance,  unless  such 
eluu^  abonld  be  provided  for  by  agi-eement 
Indoned  on  the  policy  or  added  thereto;  that 
said  condlttons  had  beoi  Ti<dated  In  this: 
tbat  after  the  policy  went  Into  effect  and  be- 
fore the  property  Insured  was  destroyed  by 
Are,  ttie  Insured  sold,  saA  ddlvered  possession 
of,  the  property  to  Fox  Henderson  for  the 
sum  of  about  $2,600,  of  which  purchaser  had 
paid  before  the  fire  something  over  91,000; 
that  said  Hendersim  was  In  posBesslon  of  the 
property  at  the  time  It  was  burned,  though 
no  conveyance  had  been  executed  to  him;  and 
that  this  change  In  the  Insured's  interest  and 
possession  had  not  been  provided  for  by 
agreement  entered  upon  the  policy.  There 
vere  several  pleas  setting  jxp  the  foregoing 
facts  In  one  form  or  another.  To  them  plaln- 
tiit  Interposed  several  special  replications 
eqch  and  all  of  which  set  np  the  following 
faotA.  which  we  set  down  here  as  they  are 
fated  In  the.  brief  ot  appellant's  counsel: 


"That,  prior  to  the  loss  complained  of  in  the 
complaint  F.  M.  Pennington  was  the  general 
agent  of  the  defendant  for  this  vicinity,  with 
authority  from  defendant  to  write  insurance, 
collect  premiums,  and  to  act  generally  as  its 
agent  for  such  purposes,  and  for  the  purpose 
of  making  Insurance  contracts  for  the  defend- 
ant and  was  the  agent  of  the  defendant  who 
executed  the  contract  sued  upon  on  behalf 
of  the  defendant;  he  was  supplied  with  blank 
policies  signed  by  the  president  and  secretary 
of  the  defendant,  to  be  binding  on  the  de- 
fendant when  countersigned  by  him,  said  Pen- 
nington; that  the  policy  sued  on  was  one  of 
the  policies  so  Issued  to  said  Pennington  by 
the  defendant  and  was  drawn  up  and  became 
binding  upon  the  defendant  upon  its  having 
been  countersigned  by  said  Pennington;  and 
plaintiff  alleged  tbat  prior  to  the  loss  com- 
plained of  said  Pennington  was  informed  of 
the  change  In  plalntlfTs  interest  and  posses- 
sion In  and  of  the  property  insured  alleged  in 
the  pleas;  and  that  he  agreed  and  consented 
thereto:  and  plalntlft  further  alleged  that 
at  the  time  Pennington  so  agi-eed  and  con- 
sented to  said  change,  plaintiff  had  no  notice 
or  knowledge  or  Information  but  that  Pen- 
nington bad  full  authority,  as  such  agent  of 
the  defendant,  as  be  had  had  at  the  time  of 
the  Issuance  of  said  policy;  and  plaintiff  fur- 
ther averred  ttiat  there  vras  at  the  time  of  the 
fire,  and  at  the  time  of  replicatlona  filed,  more 
than  ¥900  of  the  purchase  money  due  plaintiff 
and  unpaid  on  said  property,  and  that  he  has 
never  parted  with  the  legal  title  to  said  prop- 
erty." The  foregoing  facts  were  alleged  In 
r^llcatlons  2,  8,  4,  and  "a."  Rapllcatlon  1 
was  a  mere  Joinder  in  Issue  on  the  pleas.  De- 
fendant moved  the  court  to  strike  replications 
2.  3,  4,  and  "a"  to  pleas  5,  6.  7,  8,  9,  and  10 
on  the  following  grounds:  **(X)  Because 
plaintifTs  first  replication  is  a  Joinder  of  Issue 
on  the  said  several  pleas;  (2)  because  the 
matters  and  things  set  up  In  sold  r^licatlons 
constitute  no  answer  to  the  matters  and 
things  alleged  In  said  pleas;  (S)  because  the 
matters  and  things  set  up  and  alleged  In  said 
replications  are  not  responsive  to  the  aver- 
ments contained  In  eaid  pleas;  {4)  because 
the  matters  and  things  set  up  and  alleged  In 
said  replications  are  Immaterial  to  the  Issues 
tendered  in  and  by  said  pleas;  (5)  because  the 
matters  and  things  set  up  In  said  replicatlona 
cannot  avoid  the  matters  and  things  alleged 
In  the  defendant's  said  pleas;  (6)  because  said 
replications  set  up  and  allege  no  matters  and 
things  in  avoidance  of  the  matters  and  things 
set  up  and  alleged  In  the  defendant's  said 
pleas;  (7)  because  said  replications  set  up  and 
tender  an  Immaterial  Issue. 

This  motion  was  granted,  and  plaintiff's 
replications  were  stricken  from  the  file  and 
disallowed.  Plaintiff  declining  to  plead  fur- 
ther, judgment  was  rendered  for  the  defend- 
ant On  this  appeal  from  that  Judgment  the 
matter  presented  for  review  ia  the  action  of 
the  circuit  court  la  striking  plaintiff's  said 
replications  —  . 
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There  seema  to  be  a  ^wlng  dUposItion  In 
the  profession  to  test  the  Bufflclency  ol  plead- 
ings by  motions  to  strike  Instead  of  resort- 
ing to  demurrers.  It  Is  easier  to  move  to 
strike  than  to  demur,  since  on  the  motion  no 
groonus  need  be  assigned;  while  on  demur- 
rer grounds  of  objection  must  not  onl^  be  as- 
signed, but  they  must  be  specldcally  stated. 
Such  motion,  therefore,  does  not  enlighten 
t2ie  opposite  party  aa  to  the  defects  for  which 
his  pleading  Is  attacked  so  aa  that  be  may 
advisedly  defend,  if  there  be  defease,  or  as 
that  he  may  advisedly  cure  the  defect  by 
amendment  These  oflBces  are  performed  by 
tlie  special  rfsrignments  of  demurrer  which 
<rar  statute  requires.  These  considerations 
naturallytend  to  Induce  the  practitioner  tore- 
sort  to  a  motion  to  strike  rather  than  to  a 
demurrer;  and  this  they  sometimes  do  in 
cases  which  do  not  admit  of  such  election,  or 
raiher  as  to  defects  which  can  only  be  reach- 
ed by  demurrer.  The  present  is  that  sort  of 
a  case.  The  supposed  Insufficiency  of  the 
replications  can  be  reached  only  by  demur- 
rer. We  will  not  here  undertake  to  lay 
down  any  role  of  universal  application  In  this 
connection,  but  we  are  assured  of  conserva- 
tism and  safe^  in  declaring  that  where  a 
pleading,  though  not  frivolous,  unnecessarily 
prolix,  or  Irrelevant,  Is  supposed  to  be  sub- 
stantially defective,  a^  where  the  facts  al- 
leged do  not  constitute  a  cause  of  action 
or  defense,  the  objection  must  be  raised  by 
demurrer;  and,  on  the  other  hand,  that 
when  sufficient  facts  are  stated,  but  they  are 
not  stated  In  the  manner  required  by  the 
rules  of  pleading,  the  objection  should  be 
taken  by  motion  to  strike.  14  Am.  &  Eng. 
Enc.  Law,  pp.  00-93.  This  court,  It  may  be, 
has  not  uniformly  enforced  this  rule  of  plead- 
ing, but  It  is  believed  that  no  decision  has 
ever  been  made  here  Impugning  its  soundness. 
To  relax  It  to  the  extent  of  holding  that  a 
plea  may  be  stricken  out  on  mere  motion, 
when  the  facts  alleged  do  not  show  a  defense, 
would  be  to  emasculate  the  statute  requiring 
objections  to  the  sufficiency  of  pleadings  to  be 
stated  Epeclflcally,  and  to  utterly  thwart  the 
policy  of  that  enactment  In  respect  of  giving 
the  trial  court  and  the  opposite  party  specific 
Information  as  to  the  point  ot  the  objection 
intended  to  be  taken. 

It  is  not  pretended  that  the  replications 
stricken  In  this  case  are  frivolous,  or  Irrele- 
vant, or  unnecessarily  prolix.  It  Is  entire- 
ly clear  from  their  own  averments  that,  If 
they  are  defective,  the  defect  lies  In  their 
failure  to  state  facts  which  would  be  suffi- 
cient to  answer,  by  way  of  confession  and 
avoidance,  the  prima  facie  defense  set  up  by 
the  special  pleas;  and  the  statement  as  to  all 
the  grounds  of  the  motion  except  one,  made 
ex  Industrla  by  defendant's  counsel,  serves 
to  emphasize  and  accentuate  the  conclusion 
that  the  oblectlon  to  the  replications  Is  not 
that  sufficient  facts  have  been  stated,  but  In  a 
manner  violative  of  some  rale  of  pleading, 
but  that  they  are  snbstantlaUy  defective  for 


not  stating  facts  which.  If  proved,  would  meet 
and  answer  the  pleas.  The  one  ground  of 
the  motion  mentioned  above  as  acepted 
from  the  remark  last  made  Is  the  first  one, 
viz.  "because  j^alntifTs  first  replication  is  a 
Joinder  In  Issue  on  said  several  pleas."  That 
would  be  a  good  ground  for  striking  the  spe- 
cial repUcations,  if  the  law  were  now  aa  it 
formerly  was,  that  a  plaintiff  conM  not  at 
once  traverse  and  confess  and  avoid  a  plea; 
for  the  motion  would  proceed  on  the  ground, 
not  that  the  special  replications  were  defect- 
ive in  the  substance  of  their  averments,  but 
thai,  thongh  sufficient  facts  were  stated  In 
them,  to  present  them  along  with  a  general 
r^Ucation  to  the  pleas  would  be  violative  <tf 
the  rule  of  Reading  Just  referred  to  as  having 
formerly  obtained.  Now.  however,  a  plaintiff 
may  file  any  number  of  replications,  and,  of 
course^  may  join  Issue  on  a  plea,  and  at  tbe 
same  time  confess  its  averments,  and  avoid 
them  by  a  special  replication. 

We  teel  tiiat  to  sustain  the  action  ot  tiie 
trial  comrt  In  detomlnlng  the  Insnfflcfency  of 
the  replications  <m  a  motion  to  strike  them 
fnna  the  flies  would  be  to  set  a  precedent  for 
the  sttbstitation  of  such  motions  tar  tiie  spe- 
dal  demurrers  required  by  section  3303  of 
tiw  Code  In  all  cases,  to  make  that  section  a 
dead  letter,  and  to  diatplace  the  manifest  pol- 
icy of  onr  own  statute,  as  well  as  o<  tiie  cam- 
mon-iaw  rule  obtaining  In  Ute  premises.  Up- 
on these  considerations  we  rest  our  condudon 
tiiat  the  circuit  court  erred  in  sustaining  the 
motion  to  strike  piamtilTB  tepUcationa.  We 
have  not  c<»sidered  the  r^llcations  on  tfaehr 
merits,  exo^  to  tlie  extent  of  ascertaining 
that  they  are  not  frivolous,  or  Irrelevant,  or 
prolix,  within  the  terms  of  section  3286  of 
the  Ood9.  Reversed  and  remanded. 


IiADD  et  al.  T.  LADD  et  al. 

(Supreme  Court  of  Alabama.    Nov.  15,  1000.) 

PARTITION  —  TIUBBR  LANDS  —  PURCBASS 
PBICa-INAOBQUACT— BVIDBNCB. 

1.  Where  a  sale  of  lands  In  partition  was 
objected  to  by  some  of  the  parties  because  tbe 
purchase  price  was  Inadequate,  it  was  error  to 
exclude  evidence  that  the  putdiasexs  Iwd  w- 
fused  to  allow  such  parties  to  inspect  or  meas- 
ure certain  timber  removed  from  the  land  sft- 
er  the  sale,  since  tills  was  relevant  to  the  value 
of  the  land  as  It  stood  at  the  time  of  tbe 
sale. 

2.  Where  timber  lands  were  sold  la  partitloo, 
and  the  sale  reported  to  the  court,  evidence  of 
an  oiTer  for  the  land,  made  after  tbe  sale,  waa 
properly  rejected,  since  such  offer  was  no  cri- 
terion of  the  adequacy  of  the  price,  when  tbe 
fairness  of  the  sale  was  undisputed. 

Appeal  from  probate  court,  Mobile  county; 
Price  Williams,  Jr.,  Judge. 

Action  by  John  M.  Ladd  and  others  against 
U.  Vli^nla  Ladd  and  others.  From  a  decree 
conflrmlng  the  sale  of  lands  for  partition,  de- 
feudants  appeal.  Reversed. 

John  M.  Ladd.  Jr.,  and  Frank  M.  Ladd,  the 
appellees,  filed  their  petition  in  the  probate 
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court  of  Mobile  couDty,  praying  that  certain 
property  be  sold  for  the  purpose  of  dlviBlon 
among  the  tenanta  In  'common,  who  were  the 
petitioners  and  XT.  Virginia  Ladd,  Antoinette 
Ladd,  Mary  E.  Chambers,  Nettie  Holllnger, 
Jessie  Holllnger,  Lewis  Holllnger,  Unity  V. 
Holllnger,  and  Aline  H<^11nger.  Necessary 
proceedings,  orders,  and  decrees  were  had, 
which  resalted  In  a  decree  of  sale  on  Febru- 
ary 16,  189S.  In  and  by  which  decree  of  sale 
James  K.  Glennon  was  appointed  commls* 
aioner  to  make  the  sale.  The  lands  sought 
to  be  sold  consisted  of  a  large  body  of  land 
sitnated  about  25  miles  above  the  city  of 
Mobile,  and  divided  by  the  Mobile  rlv^r  Into 
what  Is  described  as  the  "cypress  lands,"  ly- 
ing east  of  Mobile  river,  and  the  "pine  lands," 
lying  west  of  Mobile  river,  and  also  a  house 
and  lot  sitnated  on  State  street  in  the  city 
of  Mobile,  which  house  and  lot  constituted 
the  residence  and  homestead  of  John  M. 
Iddd,  the  father  and  grandfather  of  the  par- 
ties to  the  litigation,  at  the  time  of  his  death. 
The  cypress  lands,  consisting  of  about  1,818 
acres,  were  sold  by  the  commissioner  for 
910,000  to  John  M.  Ladd,  Jr.,  and  Frank  M. 
Ladd.  The  sales  of  the  pine  lands  and  of  the 
State  street  property  have  been  duly  con- 
firmed, and  are  not  Involved  In  this -appeal. 
The  sale  of  the  cypress  lands  was  confirmed, 
and  the  appellants  U.  Virginia  Ladd  and 
Antoinette  Ladd  appealed  from  the  decree  of 
conflnnatlon,  and  the  supreme  court  reversed 
and  remanded  the  case.  Ladd  v.  Ladd,  121 
Ala.  S83,  25  South.  627.  The  lands  Involved 
Id  this  controversy  were  valuable  only  for 
the  cypress  timber  on  It,  and  the  value  of 
thia  timber  was  the  issue  tried  by  the  probate 
court  In  this  proceeding.  There  was  Intro- 
duced evidence  to  show  the  number  of  cy- 
press trees  that  were  upon  said  lands.  There 
was  conflict  In  the  testimony  of  the  petl- 
tloners  And  the  respondents  as  to  the  number 
of  trees  available  for  timber  standing  upon 
the  land.  It  was  shown  that  after  the  decree 
of  confirmation,  and  pending  the  appeal  to 
this  court,  the  purchasers  at  tbe  sale  cut  and 
removed  from  the  land  1,250  trees.  After  the 
cause  was  remanded  It  was  regularly  set  for 
hearing,  and  the  court  proceeded  to  examine- 
the  report  of  sale  and  witnesses  In  relation 
thereto,  and  again  rendered  Its  decree,  on  the 
12th  day  of  July,  1890,  confirming  the  sale 
and  ordering  a  deed  made  to  the  purchasers. 
U.  Virginia  Ladd  and  Antoinette  Ladd,  and 
U.  Virginia  I>add  as  guardian  of  Aline  Hol- 
llnger, a  minor,  appealed  from  the  decree. 
The  facts  pertaining  to  the  rulings  of  the 
court  npw  the  evidence  on  this  appeal  are 
sufficiently  stated  In  tfae  opinion. 

Mcintosh  &  Rich,  for  appellants.  Bestor  ft 
Gny  and  Gregory  L.  ft  H.  T,  Smith,  for  ap* 
pelleea. 

SUARFB,  J.  This  Is  the  second  appeal  In 
a  ctrntroveny  which  Is  solely  about  the  value 


of  lands  sold  for  partition.  See  Ladd  r. 
Ladd,  121  Ala.  S83,  25  South.  627.  Appellees 
John  M.  and  Frank  M.  Ladd  were  the  parties 
who  petitioned  for  the  sale,  who  bought 
thereat,  and  who  seek  its  confirmation.  On 
the  trial  It  was  shown  that  the  land  derived 
Its  value  chiefly  from  marketable  timber 
thereon.  It  was  further  shown  that  after 
the  sale  the  purchasers  cut  from  the  land  and 
carried  to  market  about  1,250  trees,  which 
the  petitioners'  evidence  tended  to  show  were 
of  certain  sizes,  while  appellants'  evidence 
tended  to  show  they  were  of  greats  size. 
On  the  cross-examination  of  Frank  M.  Ladd. 
he  was  shown  written  communications  previ- 
ously sent  In  l>ehalf  of  appellants  to  attor- 
neys representing  the  purchasers,  which 
were.  In  effect,  demands  that  appellants  be 
allowed  to  have  this  timber  measured  so  as 
to  ascertain  Its  cubical  contents.  In  that  con- 
nection, appellants  having  stated  to  the  court 
their  expectation  of  proving  that  such  de- 
mands had  been  refused,  and  after  the  wit- 
ness acknowledged  that  one  of  the  letters  was 
shown  to  him,  he  was  asked  the  following 
question:  "Now,  after  that  you  directed  your 
counsel,  did  you  not,  to  refuse  to  allow  us  to 
inspect  or  measure  the  timber?"  An  objec- 
tion to  the  que8ti(Hi  was  sustained,  and  in 
this  there  was  error,  for  which  the  judgment 
appealed  from  must  be  reversed.  The  timber 
having  been  a  part  of  the  land  Itself  at  the 
time  of  sale.  Its  quantity  was  certainly  rele- 
vant to  the  fact  directly  In  Issue,  which  was 
the  value  of  the  land,  Including  timber  as  it 
stood  when  the  sale  was  made.  It  matters 
not  that  the  witness  testified  as  to  the  quan- 
tity. If  he,  being  a  party  to  the  suit  and 
having  the  timber  in  his  possession,  prevent- 
ed the  appellants,  who  were  part  owners  of 
the  land,  from  obtaining  evidence  of  the 
quantity  of  timber  taken  from  It  such  pre* 
ventlon,  if  unexplained,  might  have  afforded 
a  intimate  Inference  of  unfairness,  weigh- 
ing against  the  petitioners  upon  the  disputed 
questions  of  quantity  and  value.  As  authori- 
ty for  the  principle  Involved,  see  Bailey  v. 
Shaw,  24  N.  H.  297,  55  Am.  Dec.  241. 

By  the  statute  (Code,  t  3182),  proceedings 
for  confirmation  of  sales  under  orders  of  the 
probate  court  for  partition  are  made  to  con- 
form to  proceedings  on  sales  for  distribution 
of  lands  In  tfae  hands  of  executors  and  ad- 
ministrators. The  fairness  of  the  sale  being 
unquestioned,  the  Issue  for  the  court  was 
whether  the  land  sold  for  a  sum  not  greatly 
less  than  Its  value.  Code,  f  174.  In  such 
cases  the  practice  of  advancing  bids  after 
the  sale  does  not  prevail.  The  court  properly 
rejected  the  evidence  oflTered  relative  to  an 
offer  for  the  land  and  timber  made  after 
the  sale  had  been  made  and  reported. 

Other  rulings  on  evidence  assigned  for 
error  are  such  as  will  not  necessarily  or  prob- 
ably occur  on  the  next  trial,  and  therefore 
need  not  be  specifically  passed  on  lien.  Be- 
versed  and  remanded. 
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(Ala. 


FITZPATRICK  t.  BANK  OF  MONTQOM- 
BKY. 

(Supreme  Court  of  Alabama.    Not.  IS.  1900.) 

PLEADING— EXECUTION  OP  INSTRUMENT— AL- 
LEGATION —  SUFFICIBNCT  —  DEPOSITION  — 
APFIDAVIT— TRIAL— AROUHBNT  OF  COUNSEL 
~  PREJUDICIAL  REMARKS  —  REFUSAL  TO 
ffTRIKB  OUT. 

1.  A  complaint  agatnat  a  hiuband  and  vita* 
on  a  note  wbidi  allc^ea  that  there  was  a 

Bum  of  money  due  from  them  ou  their  note,  de- 
scribioe  it,  by  them  iDdorsed  to  plaintiff,  aud 
that  tney  waived  all  exemption  rights,  and 
agreed  to  pay  an  attorney's  fee  on  failure  to 
pay  at  maturity,  sufficiently  alleges  that  the 
wife  executed  and  indorsed  the  note,  and  exe- 
cnted  the  waiver  and  agreement  to  pay  an  at- 
torney's fee;  the  requirement  only  oeing  that 
matters  shall  be  alleged  with  reasonable  cer- 
tain^, to  common  intent. 

2.  Under  Code,  fi  1834,  providing  that  a  par- 
ty, wishing  to  take  the  deposition  of  a  non- 
resident witness,  or  his  agent  or  attorney,  must 
make  affidavit  that  such  witness  is  a  material 
witness,  an  affidavit  of  an  attorney  in  a  cause 
stating  that  he  was  such  attorney,  and  that 
he  was  Informed  and  believed  that  snch  a 
witness  was  a  material  witness,  was  sufficient 

3.  Plaintiff  sued  on  a  note  tigned  by  a  hus- 
band and  wife,  the  wife's  name  standing  first, 
and  dismissed  the  complaint  against  the  hus- 
band for  failure  to  obtain  service  of  pi-ocess. 
The  note  was  a  renewal  of  other  notes  between 
the  parties,  but,  though  defendant  was  a  wit- 
ness, plaintiff  failed  to  examine  her  as  to  the 
former  notes,  she  had  not  been  notified  to  pro- 
duce them,  and  the  evidence  as  to  whether  the 
wife  was  a  principal  debtor,  or  only  a  surety 
for  her  husliand,  was  conflicting.  Held,  that 
the  refusal  of  the  court  to  strike  out  a  re- 
mark of  plaintiffB  attorney  in  his  argument 
that  defendant  was  presumed  to  have  the  for- 
mer notes,  and  that  her  nonproduction  of  them 
might  be  considered  against  her,  was  prejudl- 
dal  error,  since  there  was  no  presnmptfon  that 
the  notes,  if  prodaced,  wonld  vary  from  the 
one  iu  suit  in  any  way  that  would  aid  plaintiff, 
and  the  refusal  to  strike  out  the  remark  yer- 
mitted  the  jury  to  believe  it  a  correct  statement 
of  law. 

Appeal  from  city  court  of  Binnlngham; 
"William  W.  Wilkerson,  Judge. 

Action  by  the  Bank  of  Montgomery  against 
May  8.  Fltzpatrlck.  From  a  Judgment  in 
faror  of  plaintiff,  defendant  appeals.  Be- 
versed. 

This  was  an  action  orlginallr  brought  by 
the  Bank  of  Montgomery  against  May  S. 
Fltzpatrlck  and  B.  A.  Fltspatrlck;  and  count- 
ed upon  a  promlasOTy  note.  The  cause  was 
discontinued  as  to  B.  A.  Fltzpatrlck,  who 
was  not  served  with  fffocess.  The  aver- 
ments of  the  complaint  and  the  demurrers 
thereto  are  set  forth  in  the  opinion.  The 
defendant  pleaded  the  general  Issue,  and  by 
special  pleas  that  the  debt  for  whicb  the 
note  was  given,  was  money  borrowed  from 
the  plaintiff  by  B.  A.  Fltzpatrlck,  the  hus- 
band of  May  S.  Fltzpatrlck,  and  that  she 
signed  said  note  as  surety  for  ber  husband. 
The  plaintiff  proved  the  execution  of  the 
note  and  Introduced  it  In  evidence. 

The  evidence  for  the  defendant  tended  to 
show  that  the  note  sued  on  was  given  in 
renewal  of  the  note  that  had  been  formerly 
given  by  the  defendant  and  R.  A.  Fltzpat- 


rlck to  the  plaintiff,  and  that  the  defendant 
May  8.  Fitspatrlck  signed  the  note  sued  on 
and  thMe  for  which  tt  was  a  renewal,  ai 
surety  for  her  husband,  and  that  the  debt 
evidenced  by  said  note  was  bar  busband'i 
debt 

The  evidence  for  tbe  plaintiff  waa  in  ota- 
flict  witb  this  evidence^  and  tended  to  show 
that  the  note  was  given  bj  May  8.  Fltzpa^ 
rick  for  money  borrowed  by  her  trom  tbe 
plaintiff,  and  that  the  bnsband  algiwd  the 
note  as  evidencing  his  assent  to  hla  wife's 
execution  thereof.  ^Before  the  trial,  the  de- 
fendant moved  to  quash  the  deposition  of  J. 
W.  Hamer,  a  witness  for  the  plaintiff,  np«i 
the  ground  that  tbe  affidavit  aaking  for  the 
ISBoance  ot  a  onnmlsslon  to  take  the  deposl- 
tlou  of  said  vritoess  did  not  comply  with  tbe 
requli'ements  of  the  statute.  In  that  It  wai 
stated  in  said  affidavit  that  "the  affiant  la 
informed  and  believes  tlut  said  Hamer  Is  a 
material  wltnesa  for  plaintiff  In  said  cause," 
while  tbe  statute  reqnli'es  the  affidavit  to  be 
made  that  the  '^witness  Is  a  material  wit- 
ness for  .the  party  desiring  his  teatimony." 
The  affidavit  referred  to  was  made  by  tbe 
attorney  for  the  piaintiff,  and  was  as  fol- 
lows: "PerBonaily  appeared  James  E.  Webb, 
who  is  thB  attorney  for  the  plaintiff  in  the 
above-stated  cause  wherein  he  has  filed  In- 
terrogatories to  one  J.  W.  Hamer,  and  who 
being  duly  sworn  says  that  affiant  is  In- 
formed and  believes  that  said  Hamer  is  a 
material  witness  for  the  plaintiff  In  said 
caus^  and  that  said  witness  resides  In  tbe 
city  of  Philadelphia,  Pennsylvania,  and  not 
In  tbe  stete  of  Alabama."  This  affidavit 
waa  signed  by  James  E.  Webb,  Esq.,  and 
sworn  to  before  the  clerk  of  tbe  dty  court  j 
of  Binnlngham.  The  motion  to  quash  tbe  | 
deposiUon  of  the  witness  Hamer  was  over- 
ruled, and  the  def^dant  duly  excepte^ 
The  other  facts  of  the  case  are  sufficiently 
stated  In  the  opinion. 

There  were  verdict  and  Judgment  for  tbe 
plaintiff.  The  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

John  H.  Miller  and  D.  B.  Anderson,  for 
appellant.  Jas.  E.  Webb,  for  appellee. 

HABALSON,  J.    1.  The  complaint  was 
originally  against  May  8.  and  B.  A.  FItxpat-  i 
rick,  for  a  sum  of  money  "due  fnmi  them  b; 
their  promissory  note"  (describing  it),  and 
"by  tbem  Indorsed  to  the  plaintiff,"  ete.  It 
is  further  averred  **that  said  defendant  on 
said  note  waived  any  and  all  right  to  daim  i 
an  uemptlon,  and  also  agreed  and  promised  i 
to  pay  10  per  cent  of  the  iMlnclpal  and  Id-  | 
terest  as  attorney's  fees  on  event  tbat  said  | 
note  Is  not  paid  at  maturity,"  ete.    The  j 
cause  was  discontinued  as  to  B.  A.  Fltzpat- 
rick,  who  was  not  served.  A  demurrer  was 
Interposed  by  May  8.  Fltzpatrlck  to  the  com- 
plaint, on  the  grounds  In  substance,  that  it 
did  not  allege  that  the  noto«aued  on  was 
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executed,  «r  Out  the  sasM  wu  Indorsed  by 
hw,  og  Otmt  ilie  tberein  walred  txc  eump- 
Uoaa,  or  agreed  to  pay  a  leaotmble  attor- 
n^*e  foe  toe  its  c^lectlm,  etc  Tbe  de- 
mumx  was  j/mj^eHj  orerrnled.  The  com- 
plaint avos  vfth  reasonable  certain^  to  a 
common  latent,  each  of  the  matters  excepted 
to  Ml  demurrer,  which  was*  all  that  was 
necessary.  Ballroad  Oo.  t.  Hall,  9i  Ala. 
112.  117,  8  South.  S71;  6  Bnc  PL  A  Prae. 

If  the  note  was  not  ezecnted  by  defendant. 
It  was  veiy  easy  for  her  to  have  Interposed 
her  plea  of  non  est  factum,  whicli  she  did 
not  da  She  swore,  moreover,  on  the  trial, 
that  Bbe  executed  the  note. 
<  2.  The  deposition  of  J.  W.  Hamer,  a  non- 
resident of  the  state,  was  taken  by  plalntlfl. 
"Hie  preliminary  affidavit  for  the  taking  of 
the  deposition  was  made  by  plaintUTs  attor- 
ney, under  sectlMi  1884  of  the  Oode,  proTld- 
iDg  that  "the  party  desiring  to  take  such 
deposition,  his  agent  or  attorney,  must  make 
ftOBdavIt  before  the  clerk  of  the  court,  or 
any  <^cer  autborteed  to  administer  oaths, 
setting  forth  <me  of  the  causes  [enumerated 
in  section  1833)  for  taking  such  deposition, 
and  that  the  witness  Is  material,"  etc.  The 
affidavit  of  the  attorney  states,  that  he  was 
the  attorney  for  plaintiff  In  the  cause,  and 
lhat  "he  is  Informed  and  believes  that  said 
Ilamer  Is  a  material  witness  for  plaintiff  In 
said  cause,"  etc. 

This  affidavit  was  altogether  sufficient  It 
states  tbe  materially  of  the  witness  on  the 
hiformatlon  and  belief  of  the  affiant  Gen- 
erally, this  Is  all  tbat  could  with  propriety  be 
stated  on  oath.  It  could  not  be  held  that 
the  attorney,  authorized  to  make  tbe  oatli, 
should  awear  absolutely  of  his  own  personal 
knowledge,  that  the  wttness  was  material, 
dse.  In  tbe  great  majority  of  cases,  he  could 
not  ma]»  It  at  all,  and  the  party  taking  Oie 
deposltloa,  even,  might  not  be  able  to  do  sa 
Sua  a  tedmlcal  construction  of  the  statute 

not  In  the  Interest  of  justice.  Brahan  t. 
Pebren,  1  Stew.  14;  Reese  v.  Beck,  24  Ala. 
651.  668;  Bogla  v.  Darden,  46  Ala.  269^ 

8.  Tbe  note  sued  on  was  In  renewal  of  oth- 
er notes  executed  to  plaintiff  by  the  defend- 
ant In  addressing  the  Jury  plalntlfTs  at- 
torney stated  la  argument:  "The  notes  for 
whicb  the  <me  sued  on  was  given  In  renewal, 
are  presumed  to  be  In  the  hands  of  defend- 
ant Hay  a  Fttspatrick,  and  the  fact  ^at 
she  doea  not  produce  them  can  be  considered 
^|J  you  as  a  fact  In  evidence  against  her." 
The  defoidant  objected  to  tbe  remaite  on 
grounds  that  they  were  Irrelevant  and  Im- 
material; were  ontslde  of  the  record;  tbat 
It  ma  not  shown  that  defendant  ever  had 
■aid  notes  or  knew  anything  of  them,  and 
that  It  was  calculated  to  prejudice  the  minds 
of  the  jury.  The  objections  were  overruled. 
The  remark  of  counsel  was  his  statement 
vt  what  the  law  of  the  case  In  this  aspect 


of  It  was.  baaed  eo  the  fact  that  defendant 
had  not  produced  the  original  notes  of  which 
the  one  sued  on  was  a  renewal.  If  the  legal 
principle  stated  was  correct  the  ruling  ot 
the  court  was  also  correct  Bat  If  Inconect, 
the  refusal  of  the  court  to  exclude  It  on  oh* 
jectl(Hi8  raised  as  to  Its  legal  pertinency,  was 
tantamount  to  an  Instruction  tbat  the  pritKd- 
ple  announced  was  a  ctHrect  HHK^iosltlon  of 
law.  The  point  in  Issue,  to  which  ooonsel  was 
referring,  was,  whether  th^  note  In  suit  was 
the  individual  undertaking  of  defendant  or 
whether  it  was  the  debt  of  her  husband,  and 
she  had  signed  it  merely  as  his  surety.  Tbe 
evidence  shows,  tbat  this  note  was  for  the 
renewal  of  older  ones  for  the  same  debt 
The  plaintiff  offered  In  evidence  the  note, 
signed  as  stated,  by  May  S.  Fltzpatrlck  and 
B.  A.  Fltzpatrlck,  who  was  her  husband. 
Her  name  thus  appears  to  have  been  Qrst 
signed;  but  the  order  In  which  the  makers 
sign  a  promissory  note,  of  itself  raises  no  pre- 
sumption of  the  relation  of  principal  and  sure- 
ty between  them.  SnmmerhlU  t.  Tapp,  52 
Ala.  227.  Tbe  evidence  of  the  idalntlff  tend- 
ed to  show,  that  the  defendant  was  the  prin- 
cipal obligor  In  the  note,  and  that  for  de- 
fendant that  her  husband  was  the  principal 
debtor,  and  she  signed  the  note  as  his  sure- 
ty merely.  If  It  be  true,  as  contended  by 
plaintiff,  that  the  law  presumed,  when  she 
gave  this  note,  that  the  other  renewed  notes 
were  surrendered  to  her  plaintiff,  of  what 
avail  is  that  fact  as  one  to  be  urged  against 
ber,  on  the  Issue  being  dl8C\issed?  There  la 
no  presumption,  in  the  absence  of  evidence 
to  the  contrary,  that  the  notes,— the  ones  r^ 
newed  and  the  other  given  In  their  place- 
were  not  alike,  as  to  makers  and  partdes,  and 
what  they  showed  on  their  face  as  to  their 
relatlona  We  are  at  a  loss  to  discover  of 
what  avail  against  defendant  and  In  favor  of 
plaintiff,  the  nonproductlon  of  the  renewed 
notes  had,  so  that  counsel  would  be  jnsti- 
fled  in  urging  the  fact  of  their  nonproduc- 
tlon, as  one  the  Jury  could  consider  as  a  fact 
in  the  case  as  evidence  against  defendant  on 
the  question  of  her  snretyship.  It  Is  urged 
by  counsel  for  plaintiff,  that  if  defendant 
had  produced  the  other  notes.  It  might  have 
appeared  ber  name  was  signed  first  on  them, 
but  that  fact  as  we  have  seen,  without  more, 
would  not  prove  her  suretycdiip.  Further- 
more, as  to  that  matter,  her  name  appeared 
first  on  the  note  sued  on,  and  the  defendant, 
being  present  in  court  and  examined  as  a  wit- 
ness In  her  own  behalf,  was  not  questioned 
by  plaintiff  as  to  the  content*  of  the  former 
notes,  nor  had  she  been  notified  to  produce 
them.  The  legal  principle  announced  by 
counsel,  which  the  court  refused  to  exclude 
(m  objection  and  exception  of  defendant  was 
Incorrect,  and  calculated  to  prejudice  the  Jury 
against  her.  For  this  error,  the  Judgment 
must  be  reversed  and  tbe  cause  remanded. 
Reversed  and  remanded. 
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a<H  La.) 

VTACT  ex       OABIG  et  aL  t.  KINO,  Judge. 

(No.  18,760.) 
(Supreme  Ooart  of  Louiriana.   Dee.  17.  1900.) 

APPBUi-mfa  or  takino-gohputation. 
In  compatiiiK  the  10  Aaya  within  which 
an  appeal  has  to  be  perfected  from  an  order 
of  the  district  court  appointiug  a  receiver,  un- 
der Act  No.  159  of  189^  Sundays  are  to  be  in- 
cluded. 

(SyUabuB  by  the  Contt.) 

Application  by  the  state,  on  the  relati<m 
of  William  Garig  and  others,  (or  a  writ  ot 
prohibition  against  Fred  D.  King,  Judge  divi- 
8ion  B,  cItU  district  court.  Denied. 

John  T,  Whltaker,  for  zelatoti.  BcopoDd- 
•Dt  Judge,  pro  se. 

UICEOJJjS.  a.  J.  The  application  In  this 
case  for  a  prohlbltiott  Is  based  upon  allega- 
tiona  that  on  the  27tb  of  November.  1900.  re- 
lators presented  for  filing  and  granting  to 
the  honorable  Fred  D.  King,  Judge  of  divi- 
sion B  of  the  civil  district  court  for  the  par- 
ish of  Orleans,  In  salt  entitled  "Mrs.  Har- 
riet ShwartE  against  Bosetta  Gravel  Paving 
ft  Improvement  Ccunpany."  No.  63,38&  of  the 
docket  of  the  civU  district  court,  a  petition 
tor  a  BUBpoiBlTe  appeal  from  a  Judgment 
rendered  appointing  a  receiver  to  said  com- 
pany in  said  case,  said  Judgment  being  ren- 
dered and  signed  by  said  Judge  on  November 
22,  1900;  that  said  Judge  granted  said  sus- 
pensive appeal,  returnable  to  the  supreme 
court  of  Louisiana  on  the  3d  Monday  in  De- 
cember. 1000;  that  before  the  10  days  had 
elapsed  from  the  rendering  of  the  Judgment 
appealed  from,  to  wit.  on  the  4tii  day  of  De- 
cember, 1000,  petitioners  gave  a  good  and 
solvent  bond  in  the  fall  sum  of  $2,000,  tiie 
amount  fixed  by  the  eonrt;  that  in  spite  of 
said  bond  being  given  by  relators,  and  in 
disregard  of  the  delay  accorded  by  law  to  pe- 
titioners to  appeal,  said  Judge  made  execu- 
tory the  Judgment  rendered  by  him  on  the 
22d  day  of  November,  1900.  suspenslvely  ap- 
pealed from;  that  under  the  law  said  Judge 
bad  no  legal  right  to  take  the  action  he  did 
In  this  matter  until  the  time  allowed  by 
law  for  taking  a  suspensive  appeal  had  ex- 
pired; that  the  acts  of  said  Judge  cause 
them  an  irreparable  injury  and  damage;  that 
In  rinsing  to  wait  until  the  delay  for  tak- 
ing this  suspensive  appeal  should  have  ex- 
pired, and  issuing  orders  In  omflict  with  re- 
latora*  legal  rights,  said  Judge  ^ceeded  the 
bounds  of  his  Jurisdiction,  and  caused  relat- 
ors an  Irreparable  Injury  and  damage;  that 
said  judge  had  no  right  to  act  in  the  matter 
pending  the  delay  for  a  suspensive  appeal, 
and  the  same  was  out  of  his  jurisdiction,  and 
any  and  all  Judgments  or  orders  made  by 
him  during  said  period  In  conflict  with  re- 
lators' suspensive  appeal  were  Illegal,  null, 
and  T(^d;  that  they  desire  to  perfect  their 
appeal,  but  the  action  taken  by  respondent 
Judge  herein  will  deprive  them  (unless  a  writ 
of  prohlbltiw  is  granted)  ot  any  benefit  they 


could  get  from  same;  that  Hvsy  are  compel- 
led to  apply  to  this  court  for  tiie  protection 
of  their  legal  rights.   The  prayer  of  the  peti- 
tion was  that  a  writ  of  prohibition  Issne 
directed  to  the  defendant  Judge,  prohibiting 
him  from  taking  cognizance  of  ttw  case  re- 
ferred to,  and  to  abstain  from  exerdsing 
any  Jurisdiction  over  the  matter  pertaining 
to  the  said  case,  until  relators'  snsprasiTe 
appeal  has  been  legally  disposed  ot  An- 
nexed to  this  petition  was  the  following  or- 
der of  the  district  court:    "On  motion  of 
Lazarus  &  Loce,  of  counsel  for  Peter  Stlfft 
receiver  herein,  duly  qualified  under  the  de- 
cretal order  rendered  herein  on  NovemlieF 
22d.  and  which  wrder  appointing  your  mover  I 
as  receiver  was  signed  on  the  date      its  I 
entry,  and  on  suggesting  to  the  court  that  in- 
tervening petltlonm  moved  this  court  on  | 
27th  day  of  November  for  a  suspensive  ap-  [ 
peal  to  the  supreme  court  of  this  state,  and 
that  more  than  ten  days  have  elapsed  shice 
the  decretal  order  of  appointment  was  ren- 
dered and  signed,  and  that  the  said  Inter- 
vening parties  appealing  have  not  fnmislied 
a  bond  as  directed  by  the  order  granting  said 
appeal  wltiiln  the  time  limited  by  the  statute 
in  such  cases,  made  and  provided  as  per  cer- 
tificates of  clerk  of  court  attached  hereto, 
that  the  effect  of  their  neglect  to  perfect 
their  appeal  has  be^n.  under  the  law.  to  aban- 
don the  same,  and  in  consequence  therein 
your  mover  is  entitled  to  Immediate  posses- 
sion of  the  assets  and  effects  of  said  Bosetta 
Gravel  Paving  &  Improvement  Company, 
which  he  has  been  duly  appointed  as  receiver. 
It  is  ordered  that  Peter  StUft.  receiver  of 
the  Bosetta  Gravel  Paving  ft  Improvemeot 
Company,  be,  and  Is  hereby,  directed  to  de- 
mand of  Charles  Mendelson,  manager  and 
acting  president  of  the  Bosetta  Gravel  Pav- 
ing ft  Improvement  Company,  possession  o(  | 
all  Its  property  and  Its  effects,  and  to  hold  j 
the  same  uhtll  the  further  orders  of  this 
court  as  receiver,  for  due  and  proper  admin-  I 
Istratlon,  and  imtll  the  further  orders  of  this 
court;  and  that  he  Immediately  proceed  and 
take  an  Inventory  ot  the  pn^terty  deliv- 
ered into  his  possession,  and  to  return  the  | 
same  Into  this  court  with  all  reasonable  dis- 
patch; that  he,  the  said  receiver,  bold  htm-  [ 
self  at  all  times,  and  the  property  under  his  | 
possession  as  receiver,  subject  to  the  further  ' 
orden  of  this  court    [Signed]    Fred  D. 
King,  Judge.    New  Orleans,  December  4. 
1900." 

The  district  judge,  having  been  ordered 
to  show  cause  why  the  writ  should  not  issue  ■ 
as  prayed  for,  answered  that  "In  the  cause 
entitled  'Harriet  Shwartz  against  the  Boset- 
ta Gravel  Paving  ft  Improvement  Company,' 
allotted  to  the  division  of  the  civil  district 
court  over  which  respondent  presides,  after  , 
due  hearing,  and  for  cause  sufficient  In  re- 
Bpondent;'8  opinion,  to  justify  judicial  action, 
he  did,  on  November  22,  1900,  by  formal  de- 
cretal ovier,  appoint  Peter  Stlfft  as  receiver 
of  said  Bosetta  Gravel  Paving  ft  Improve- 
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nwnt  OompKor,  ud,  as  appean  17  the  xw> 
ord.  aald  Peter  StUtt  f  arnfahed  tile  bond  di- 
rected xmAet  8Rld  decretal  order,  and  quail- 
fled  In  accordance  therewith;  that  on  the 
27tb  at  NoTember»  1900.  Wm.  Oarlg  and  oth- 
m,  aTerrtnff  tbemielTea  to  be  creditors  and 
Btockbolders  of  said  Bosetta  Gravel  Cbmpany, 
preiented  tbeir  motion  ton  aQ  appeal  from 
the  order  oatered  In  said  caose  appolDtlng  a 
receirer;  that  the  amount  of  the  appeal  bond 
was  flxed  at  $2,000,  and  the  moving  partiee 
Bude  lald  aiveal  returnable  to  the  anpreme 
eoort  on  the  third  Monday  In  December, 
1900^  and  no  appeal  was  either  asked  or 
tak«i  by  the  Rosetta  Gravel  Paving  &  Im- 
{HDVHnent  Gompany,  the  defendant  In  aald 
cauae;  that  while,  nnder  section  4  of  Act  Na 
15&  of  ISOB,  Inunedlately  nprai  the  decretal 
order  b^ng  entered  the  receiver  appointed 
Is  entitled  to  possession,  with  his  func- 
tions suspended  In  the  event  of  an  appeal, 
exc^  tK  conaervatory  purposes,  reapond- 
eot,  at  the  request  (tf  counsel  for  said  de- 
fiant corporation,  and  being  advised  that 
an  appeal  had  been  taken,  suspended  the  re- 
ceiver's possession  until  an  opportunl^  was 
afforded  the  appealing  interveners  to  perfect 
their  said  appeal;  that' under  and  by  virtue 
of  the  fonrOi  section  of  the  act  above  re- 
ferred to  an  appeal  from  a  decretal  order 
appointing  a  receive  must  be  ta.tea  and  pw- 
fected  within  ten  days  from  the  mtry  of  aald 
decretal  order;  that  aald  appeal,  as  appears 
Iff  the  record  and  the  derk's  certificate  at- 
tached  and  made  part  hereof,  was  not  pw^ 
rected  within  the  time  limited  by  the  stat- 
ate.— that  is  to  say,  within  the  ten  days  from 
the  entry  of  the  decretal  order  appointing 
the  ieeeiver.--the  bond  only  having  been  filed 
on  December  4th.  at  2:45  p.  m..  after  the 
order  hereinafter  refwred  to  had,  upon  mo- 
tion oC  the  complaining  partlea,  beoi  en- 
tered, with  directions  to  said  dtf  endant  cor- 
poration to  surrender  possession  ot  Its  prop- 
erty.  rights,  credits. 'and  assets  to  the  receiv- 
er appointed  In  the  canse,  and  that  respnid- 
ent,  as  appears  1^  said  order  directing  the 
recelvw  to  take  possession  as  aforesaid,  act- 
ed npffli  the  statoaents  ctmtalned  In  said  mo- 
titm,  and  which  are  true  In  p(dnt  of  fact  aa 
dlsdoaed  by  the  record  and  docket  entries  of 
the  conrt  In  said  cause;  that  the  failure  upon 
the  part  of  the  intervening  appellants  to  fur- 
nish the  bond  within  the  time  prescribed  by 
law  waa  an  abandonment  of  their  appeal, 
and  juatlfled  the  action  taken  by  respondent 
in  said  canse,  and  this  Independent  of  the 
right  which  respondent  had,  Immediately  up- 
on the  appointment  of  the  receiver,  to  send 
him  Into  possesslcm  ot  the  ctnupeny's  prop- 
er^ and  assets,  as  aforesaid;  that  nnder 
section  4  of  the  act  ot  1898,  hereinabove  re- 
ferred toi  the  quteal  In  the  cause  should 
have  been  lodged  within  ten  days  from  the 
granting  thereof;  that  the  return  day  for 
said  appeal,  erroneously  fixed  as  the  third 
Monday  In  Decembor.  was  attributable  to 
the  appellants  and  did  not  comply  with  the 


statute  vlQi  reCttraiee  to  the  return  day  of 
appeals  from  decretal  orders  appointing  re- 
ceivers, and  that  the  time  flxed  hy  the  atat- 
ute  for  the  appeal  and  its  perfectlcm,  aa  well 
as  Its  return,  are  running  days  (see  State  v. 
Secretary,  62  La.  Ann.  942.  27  South.  665; 
Schenck  t.  Schenck.  52  Ia.  Ann.  2101,  28 
South.  302);  that  tiie  motion  for  an  appeal 
la  further  defecUve  In  thia:  that  it  Is  not 
accompanied  by  the  requisite  affidavit  provid- 
ed for  In  section  4  ot  said  statute,  the  par- 
ties appe^ing  being  Interveners  In  said  cause; 
that  the  application  herein  for  writs  of  prohl- 
biticm  against  respondent  Is  not  In  itself  suffi- 
cient to  Invt^e  this  court's  Jurisdiction,  Inas- 
much aa  the  affidavit  for  said  relief  should 
have  been  made  hy  the  parties  In  Interest, 
and  not  by  their  attorn^  at  law.  there  be- 
ing no  declaratl<m  upon  the  part  ot  said  affi- 
ant that  the  principals  Involdng  the  Jurisdic- 
tion of  tfaia  court  are  absent  from  the  parish 
or  state.  In  consideration  oi  the  premises, 
and  the  recital  of  facte  hereinabove  made, 
respondent,  attaching  herato  the  record  in 
the  cause  for  the  inspectlou  and  consideration 
of  thia  court,  pnja  that  the  application  for 
write  of  prohibition  directed  against  respcmd- 
ent.  In  the  cause  above  entitled  and  num- 
b^ed,  be  doiled,  at  relators*  coste,  and  that 
respondent  be  discharged  and  relieved  from 
the  operation  of  said  writ  herein  applied  for." 

In  relatws'  brief  accompanying  their  ap- 
plication they  stete  that  "the  s<de  questltm 
Involved  In  this  matter  is  whether  Stmday 
should  or  should  not  be  Induded  in  the  ten 
days  allowed  for  teking  a  suspensive  appeal. 
It  vrlU  be  seen  that  two  Sundays  Intervened 
between  the  22d  day  of  Novembw,  1900,  and 
the  4th  day  of  December.  1000,  and,  exdlud- 
Ing  Sundays,  the  4th  day  of  December  was 
the  tenth  day  within  which  an  appeal  could 
be  taken."  They  argue  that  as,  under  arti- 
cles 575  and  G24  of  the  Code  of  Practice,  Sun- 
days are  excluded  from  the  number  of  days 
within  which  a  auspenslve  appeal  can  gen- 
erally be  taken,  the  same  rule  applies  to  ap- 
peals teken  under  Act  Na  159  of  1S08. 

The  act  referred  to  Is  entitled  "An  act  to 
authorize  and  regulate  the  practice  of  ap- 
pointing receivers  of  corporatlcms,  under  arti- 
cles 100  and  183  of  the  constitution."  The 
first  section  of  the  act  provided  for  the  ap-' 
polntment  by  the  district  court  of  the  state, 
under  dlflterent  states  or  conditions  of  facts 
steted,  of  receivers  to  teke  charge  of  tlie 
property  and  buslneaa  of  corporations.  The 
second  pfrinte  out  on  what  application,  and  at  ■ 
whose  Instance,  the  appointment  is  to  be 
made.  It  directe  that  tbe  court  should  cause 
a  copy  of  the  petition  presented,  together 
with  an  order,  requiring  it  to  show  cause  «i 
a  day  flxed  (not  less  than  10  days  from  the 
date  ot  such  order,  unless  circumstances 
shown  require,  In  the  Judgment  of  the  court, 
a  shOTter  dela^.  to  be  served  on  the  corpora- 
tion, and  such  application  should  be  heard 
and  determined  by  the  court  In  a  summary 
manner.  In  term  time  or  vacation,  and^wlth- 
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out  tlie  Interrentioo  of,  a  Jory.  The  fonrtti 
seeUiHi  authorises  any  person  or  persons  who 
by  affidavit  appear  to  be  Interested,  on  giving 
bond  In  a  sun  to  be  fixed  by  the  court,  to 
appeal,  on  the  tax»  of  the  record,  fMm  any 
order  appointing  or  refusing  to  (Wimint  a  re- 
cover, granting  or  refusing  an  Injunction  (as 
proTlded  for  in  the  third  aectfon),  and  de* 
Clares  that  such  appeal,  when  perfected,  shall 
have  the  effect  of  sutpendlng  the  functions 
ot  Buch  reeelTer,  except  to  perform  such 
admlnlstratlTe  acts  as  may  be  necessary  for 
the  preservation  of  the  property,  prorided 
that  meb  appeal  be  taken  and  perfected  with- 
in 10  days  from  the  entry  of  the  order  ap- 
pointing or  refusing  to  appoint  a  receiver.  <x 
granting  or  refusing  to  grant  an  injunction; 
that  such  appeal  diould  be  returnable  In  10 
days  from  tbe  date  of  such  order,  and  should 
be  tried,  by  preference,  In  ttie  vpellate 
court  The  general  assembly  In  the  act  In 
questlfHi  was  dealing  with  a  parQcnlar  sub- 
ject; and  it  evidently  Intended  to  relate 
and  covw  the  whole  practice  concanjng  that 
particular  matter.  The  tarns  <^  the  act  show 
that  It  was  deemed  important  to  have  the 
issues  whitai  might  be  talsed  under  It  speedily 
determined,  for  they  were  to  be  disposed  of 
In  the  flrsrt  Inatance  ■ommarDy.  and  this  ei- 
ther In  term  time  or  In  vacation.  Article  S18 
of  the  Code  of  Practice,  under  the  hewing 
"Of  the  Appearance  and  Answer  of  the  De- 
fendant," Is  as  follows:  "In  the  delay  for 
answering  Sunday  Is  Indnded  like  other  days, 
but  In  all  cases  where  delay  is  giv«D  either  to 
do  something  or  to  answer,  neither  the  day 
of  sraring  the  notice  nor  that  whidi  the  act  Is 
to  be  done  or  the  answer  filed,  are  included. 
The  exceptions  to  this  rule  are  specially  pro- 
vided by  law."  Sunday  not  having  been  spe- 
dally  exdnded  from  the  10  days  during 
which  the  right  to  appeal  was  granted  by 
Act  No.  ISO  of  18^  we  are  of  the  opinion 
that  it  must  be  included  in  counting  those 
days.    See  State  v.  Secretary,  B2  La.  Ann. 

28  South.  302.  For  the  reasons  assign- 
ed. It  Is  ordered  and  decreed  that  the  tempo- 
rary restralnlDg  order  hereinbefore  Issued  be, 
and  the  same  Is  hereby,  set  aside,  and  that 
relators*  application  for  a  prohibition  bs^  and 
the  same  is  hereby,  refused. 


OM  La.) 

STATB  V.  SMITH  et  aL   <No.  18,741.) 
(Supreme  Oourt  of  Lonlstiina.   Dee.  17,  1900.) 

CRIMINAL  LAW— CORRECTION  OP  VKHDICT- 
ARREST  OP  JODGMENT. 

1.  In  a  case  in  whidi  the  defendants  were 
charged  with  borglarr  and  larceny,  the  data 
the  verdict  la  returned  into  court  may  be  cor- 
rected by  the  jury  in  court,  while  they  are  pres- 
CDt  to  make  tbiB  return;  the  purpose  being  to 
correct  an  oversight  on  the  jary's  part  and 
to  Insert  the  correct  date  of  the  return.  There 
was  no  necearity  to  date  the  verdict,  but,  hav- 
ing been  dated,  It  was  proper  to  have  it  dated 
correctly. 

2.  Under  the  rule  Idem  tionans,  a  verdict  re- 
turned for  "bnigurly"  would  Justify  a  sentence 
*nA  judgment  for  burglary. 


S.  The  error  In  qwtllng  was  eonected.  The- 
cOBFt  directed  the  jury  to  return  to  their  room 
of  delibwation  and  reconnder  their  Twdict. 
On  their  return,  after  haTinz  deliberated,  they 
corrected  the  Terdict  from  "burgurly"  to  "bur- 
glary." Wheu  the  jury  returns  a  defective 
Termct,  the  judge  may,  after  proper  Inatruc- 
tioos,  order  them  back  for  further  action. 

4.  On  a  motion  in  arrest  of  Judgment,  only 
intrinsic  causes  appearing  uiwn  the  face  of 
the  record  will  be  considered  and  decided.  The 
name  of  the  corporation  in  which  the  property 
is  laid  suffices,  without  the  neceBsitr  of  naming 
one  or  more  of  its  officm  In  the  inioictnient. 

(Sylhthna  Iv  the  Court) 

Appeal  from  Judicial  district  court  parUi 
of  Calcasieu;  E.  D.  HlUer,  Judge. 

Archie  Smith  and  others  were  convicted  of 
burglary,  and  appeal.  Affirmed. 

Paul  A.  Sompayrac  for  appellaJita.  Walter 
auion,  Atty.  Gen.  (L.  H.  Moss,  J.  W.  Bryan, 
and  Lewis  Gultm.  of  counsel),  for  the  State. 

BRBAUX.  J.  Defendants  appeal  from  a 
Judgment  condemning  them  to  serve  two 
years  In  the  penitentiary.  They  were  char- 
ged with  burglary  and  larceny.  Thef  were 
placed  on  trial,  and  during  the  trial  two  bills 
of  exceptions  were  reserved  to  the  ruling  of 
the  trial  Judge.  A  motion  for  a  new  trial 
was  filed  in  their  behalf,  and  also  a  motion 
in  arrest  of  Judgment.  They  were  both  pasi- 
ed  upon  adversely  to  the  defendants. 

The  defendants,  as  a  ground  of  defense, 
set  forth,  in  substance.  In  one  of  the  bills  ot 
exceptions,  that  the  Jury's  verdict  was  of  a 
date  Bubsequoit  to  that  on  which  it  was  re- 
turned into  court  When  the  verdict  was 
handed  to  the  clerk  ot  the  court,  it  bore  the 
date  of  November  16, 1900.  Immediately  aft- 
er the  verdict  had  been  handed  to  the  clerk 
of  the  court  by  the  Jury,  the  court  ordered 
the  Jury  to  he  polled  and  the  names  of  three 
Jurymen  called,  when  the  court  was  made 
aware  of  the  fact  that  the  date  was  an  er^ 
ror;  that  the  ISth.  as  before  stated,  was  not 
the  correct  date.  Under  the  direction  of  the 
Judge,  the  Jury  rettawd  and  tnswted  the  coi^ 
rect  date,  which  waa  November  1^  1900,  and 
returned  with  the  verdict  nikh  it  had  be- 
fore offered  to  have  filed.  Hie  date  ot  the 
verdict  has  naught  to  do  with  the  crime 
which  the  Jury  finds  a  defendant  has  com- 
mitted. The  court  had  the  power,  ex  proprio 
motu,  to  have  the  proper  correction  of  tlils 
date  made  b^  the  Jury  In  wder  to  have  it 
conform  with  the  date  ot  the  minutes,  and 
thereby  obviate  all  question  of  Inconristency 
between  the  date  stated  by  the  Jury  and  the 
date  of  the  minutes.  The  Jury  having  mis- 
dated their  vradlct  there  was  no  possible  le- 
gal objection  to  the  courtfs  directing  them 
to  Insert  the  prefer  date  In  lien  of  the  before- 
mentioned  Incorrect  date.  In  this  change  of 
date  Qtere  was  nothing  in  tlie  most  remote 
degree  prejudicial  to  the  defendants. 

Defendants*  next  objection  is  that  the  Jury 
offered  to  return  the  following  verdict: 
"We,  the  Jury,  find  the  accused  guilty  of  bur- 
I  gurly.'*  It  appears,  as  reblfs  to  the  fiicts 
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upon  wfalcb  thto  oltjectltm  1>  founded,  that 
After  the  jury  had  returned  Into  court  with 
the  date  corrected  in  accordance  wltb  tiie 
direction,  as  before  stated,  the  court*!  atten- 
tion was  called  to  the  fftct  that  the  Jory  had 
rendered  their  verdict  wltii  the  word  "bur- 
ClarT"  written  "bursorly."  as  just  stated. 
Under  the  court's  direction  the  clerk  wrote 
down  the  verdict  of  the  jury  as  returned 
(that  la,  with  the  word  "burgorly").  In  order 
to  hnve  a  correct  record  of  the  juiys  action. 
The  court  then  said  to  the  Jury  that  the  de- 
fendants were  being  prosecuted  for  burglary; 
that  they  must  return  to  their  room  of  delib- 
eration, find  a  verdict  and  return  It  to  th» 
court.  In  our  view,  tba«  is  very  good  rea- 
son for  sustaining  the  verdict  as  at  first 
handed  to  the  court.  It  falls  within  the  rale 
Idem  sonans.  In  a  criminal  case  It  is  not 
aecessary  to  return  a  verdict  in  writing  and 
signed.  It  may  be  delivered  orally.  If  Ae 
Jury  had  returned  their  verdict  orally,  and 
the  foreman  had  pronounced  the  word  in 
qaestl<m  as  it  was  written,  the  clerk,  prop- 
erly, would  have  written  It  down  as  It  was 
subsequently  written  by  the  jury;  that  Is 
'burglary."  The  pronunciation  of  the  two 
words  Is  very  much  the  same.  We  think  the 
variance  in  spelling  from  what  it  should 
hare  been  clearly  falls  within  the  rule  Idem 
sonans,  and  that  the  verdict  as  at  first  hand- 
ed In  by  the  jury  was  absolutely  legal.  In 
State  V.  Smith,  33  La.  Ann.  1414.  this  court 
said  that  a  verdict  written  "manslnder,"  for 
"manslaughter,"  was  none  the  less  valid,  un- 
der the  rule  idem  sonans.  The  error  In 
spelling  and  in  sound  lu  the  case  before  us 
for  dedalon  Is  not  greater  than  It  was  In  the 
dted  case.  As  relates  to  sound,  when  pro- 
nounced it  at  once  gives  rise  to  a  decided  In- 
ference that  "manslaughter"  was  the  word 
intended  to  be  used  In  the  first  case,  and 
that  ''borglary"  was  intended  in  the  other. 
But  the  error  In  the  word  as  at  first  written 
was  not  permitted  to  remain  on  the  record 
as  the  verdict  We  have  seen  that  the  jury, 
xmAer  the  court's  direction,  were  sent  to 
their  room  for  dellberatlwi,  and  upon  their 
retom  into  court  they  rendered  the  verdict 
as  tbey  had  intended  in  the  first  place.  It 
is  well  settled  that  when  a  jury  returns  a  de- 
fective verdict  the  judge  may  refuse  to  re- 
ceive it  and  may.  after  having  given  them 
proper  instructions,  cnder  them  back  for  fur- 
ther action.  This  was  done.  The  verdict 
was  made  doubly  legal,  if  that  were  possible. 
It  must  be  borne  in  mind  that  the  verdict 
first  returned  was  not  accepted  by  the  court 
The  orier  was  Issued  to  make  proper  entry 
of  the  fact  that  the  jury  had  offered  a  ver- 
dict that  waa  defective  In  verbiage,  and  that 
after  proiter  entry  in  the  minutes  the  court 
directed  them  to  return  and  find  a  verdict 

This  disposes  of  the  points  which  arose 
during  the  time  occupied  In  the  examination 
of  witnesses  and  before  the  jury.  In  due 
time  after  the  verdict  the  defendants  alleged 
that  the  verdict  was  contrary  to  the  law  and 


the  evidence;  that  the  verdict  first  rtAumed 
by  the  jury,  and  read  and  Inscribed  upon  the 
minutes  of  the  court  being  the  only  verdict 
legally  returned  by  the  jury,  was  not  re- 
sponsive to  either  of  the  chafes  contained 
In  the  Indictment  and  named  something  un- 
known to  the  law  of  the  land  as  a  crime; 
and  because  the  second  verdict  tended  by 
the  jury  was  rendered  after  they  bad  per- 
formed their  functions,  and  by  their  former 
verdict  rendered  functus  officio;  and.  lastly, 
because  after  the  jury  had  rendered  a  ver* 
diet  and  received  Instructions  to  retire  and 
render  another  verdict  they  were  Instructed 
that  they  had  been  charged  upon  a  trial  for 
burglary  and  larceny,  and  were  not  then  In- 
formed  that  they  could  find  a  rerdlct  ot  not 
guilty. 

The  first  ground  presents  no  question  for 
review  ou  appeal.  It  has  been  repeatedly 
decided  that  the  broad  allegation,  "contrary 
to  the  law  and  the  evidence,"  brings  up  no 
question  on  appeal.  State  v.  McFariaIn,  42 
La.  Ann.  803,  8  South.  600;  State  v.  Green, 
43  La.  Ann.  402,  9  South.  42;  State  v.  Blld- 
stein.  44  La,  Ann.  778,  11  South.  37. 

As  relates  to  the  second  ground,  we  can 
only  say  In  answer  that  under  the  rule  idem 
sonans,  the  first  verdict  waa  responsive  to 
the  charge  and  legal. 

With  reference  to  the  objection  that  the 
secfmd  verdict  waa  rendered  by  tiie  jury  aft- 
er they  had  performed  their  functions  and 
had  become  functus  officio,  the  court  had  the 
authority  to  direct  the  Jury  to  retire  and  cor- 
rect the  defectiveness  of  the  verdict  by  cor- 
recting a  mistake  in  spelling.  No  suggestion 
was  made  as  to  the  verdict  they  should  re- 
turn. There  was  no  impr<^rlety  In  calling 
attentltm  to  the  fact  that  the  defendants 
were  being  prosecuted  for  burglary.  In  order 
that  the  jury  might  discover  their  mistake 
in  writing  the  word  "burglary."  Errors  In 
a  verdict  may  be  corrected  by  following  the 
mode  required.  State  v.  Discfa,  84  La.  Ann. 
1134;  State  v.  Harris,  39  La.  Ann.  1105,  3 
South.  344;  State  v.  Keasley.  fiO  La.  Ann. 
761,  28  South.  900. 

Regarding  the  objection  that  the  jury  were 
sot  Instructed  when  they  retired  to  correct 
their  verdict  that  they  could  find  a  verdict 
of  not  guilty,  the  record  does  not  disclose 
that  they  were  not  properly  instructed  In 
the  general  charge.  There  was  no  necessity 
to  go  over  the  same  ground,  and  say  to  them 
again  that  they  could  find  a  verdict  of  not 
guilty.  No  exception  waa  taken  to  the  gen- 
eral charge.  There  is  no  necessity  of  Its  ap- 
pearing affirmatively  that  this  Instruction 
was  given.  The  onus  was  with  the  defend- 
ant to  take  a  bill  of  exceptions  and  show 
wherein,  as  relates  to  the  judge's  chari^,  the 
law  bad  not  been  complied  with. 

This  brings  us  to  the  motion  In  arrest  of 
judgment  It  contains  all  the  objections 
heretofore  considered  and  decided,  save  one, 
grounded  on  the  averment  tiiat  the  ofllcers 
of  the  corporation  la  whom  the  gooda  are 
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laid  an  not  named  In  the  Indictment,  and 
ttaat  tbe  domicile  of  tbe  corporation  Is  not  al* 
leged  In  the  charge.  As  relates  to  bnrglaiy 
and  theft  the  law  which  goToms  and  pro- 
tects IndlTidnals  Is  the  same  which  protects 
corporatloDB.  Their  right  to  property  Is  the 
same  as  that  of  IndlTldusJs.  and  exists  Inde- 
pendently of  the  IndiTlduals  of  whom  they 
are  composed.  The  name  of  the  corporation 
suffices  la  the  Indictment,  without  the  neces- 
sity of  setting  forth  the  names  of  Its  officers 
or  the  domicile  of  the  corporation.  Besides, 
al)  these  objections  may  have  been  cured  by 
tiie  evidence,  and  It  Is,  in  consequence,  too 
late  to  urge  them  In  motion  In  arrest.  They 
do  not  sppear  on  the  face  of  the  papers,  and 
they  do  not  raise  those  exclusive  questions 
of  law  which  are  brought  for  review  on  that 
motion.  Counsel  for  the  defendant  argued 
two  of  the  points  raised,  stating  at  the  time 
that  he  left  all  the  others  to  the  decision  of 
the  court.  We  bare  considered  them  all. 
They  present  no  question  which  would  Justi- 
fy us  In  disturbing  the  verdict  For  the  rea- 
sons assigned,  the  verdict  sentence,  and 
Judgment  are  affirmed. 

doi  La.) 

BTATB  V.  HATES.   (No.  18,662.)! 

(Supreme  Oourt  of  Louisiana.    Dec.  3,  1900.) 

RBCOaNIZANCE-FORFEITURB-SBTTINa 
ASIDK-APPBAU 

1.  The  sureties  on  hu  appearance  bond  have 
the  rif^tit  to  move  to  set  aside  the  judgment 
forfeiting  such  bond,  and  condemning  them 
for  the  amount  thereof;  and  the  objection  that 
the  motion  comps  too  late,  If  well  made,  should 
be  urged  as  a  defense  to  such  motion,  rather 
than  as  against  the  filing  or  hearing  of  the 
same. 

2.  Thtfe  is  nothing  in  Act  No.  17  of  1900 
which  Drecludes  an  application  to  set  a^de 
Buch  juagment  of  forfeiture  upon  grounds  oth- 
er than  those  mentioned  in  said  act. 

8.  Where  the  surety  on  a  forfrited  appear- 
ance bond  presents  to  the  district  court  a  rule 
to  show  cause  why  such  forfeiture,  and  the 
judgment  against  him  predicated  thereon, 
should  not  be  set  aside,  and  he  is  refused  per- 
mission to  file  such  rule,  and  appeals  there- 
from, tbe  grounds  set  up  in  such  motion,  not 
having  been  considered  or  acted  upon  In  the 
court  a  qua,  will  not  be  considered  or  acted  up- 
on on  the  appeal. 

(Syllabus  by  the  Ooort) 

Appeal  from  judicial  district  court  parish 
of  Sabine;  John  Bachman  Lee,  Judge. 

Charles  Hayes  was  Indicted  for  bigamy. 
Pending  trial  be  absconded,  and  bis  bond  was 
forfeited.  Motion  of  sureties  to  set  aside  for- 
feiture denied,  and  they  appeal.  Iteversed. 

T.  O.  Armstrong,  for  ai^llants  J.  B. 
Brown  and  G.  Brewster.  Walter  Guion, 
Atty.  Geo.,  and  Amos  U.  Ponder,  Dlst  Atty. 
(Lewis  Gulon,  of  counsel),  for  the  State. 

MONROE,  J.  The  record  shows  that  in 
February  of  this  year  an  information  was 
filed  In  the  district  court  for  the  parish  of 
Sabine  charging  Charles  Hayes  with  having 

■  RflhsaxlDg  denied  January  7,  IML 


"feionlotuly  married  Ellsa  Brewster,— Krd- 
welt  his  biwfiil  wif^  being  then  alive  and 
tmdlvorced,"— and  that  a  warram.  waa  ordered 
to  be  Issued  for  the  arrest  of  the  accused. 
It  farther  appears  that  upon  the  l&th  of  Sep- 
tember he  appeared  in  court,  assisted  by  coon- 
'  sel,  waived  arraignment  pleaded  not  guilt?, 
I  and  demanded  a  trial  by  Jury,  and  that  his 
I  case  was  fixed  for  September  2Cth.   On  Sep- 
;  tember  24th  he  gave  bond  for  his  appearance, 
with  J.  B.  Brown  and  G.  Brewster  as  sure- 
ties.   On  the  following  day— September  25tli 
^e  appeared  in  court,  assisted  by  his  coon- 
sel,  and,  having  announced  that  he  was  resdy 
for  trial,  a  Jury  waa  drawn  and  ^impaneled, 
and,  pending  tbe  taking  of  testimony,  the  ac- 
cused absconded.   Thereupon  a  mistrial  w&s 
ordered,  and  his  bond  forfeited.   On  Septem- 
ber 29th  the  minutes  show  tbe  following  eo- 
try,  to  wit:    "Motions  from  the  bar  were 
called  for.  whereupon  the  following  proceed-  I 
Ings  were  had  and  ordered  entered:   State  I 
of  Louisiana  vs.  (Tharles  Hayes.    No.  960.  i 
Charge:   Bigamy,   Application  for  rule  to  I 
show  cause  offered  to  be  filed,  and  objected  to 
by  the  state.    Rule  refused  as  coming  too 
late.   Bill  of  exceptions  reserved.  Appeal 
granted."  Then  follows  a  copy  of  a  petltioD 
setting  forth,  In  substance,  as  reasons  why 
the  forfeiture  of  and  Judgment  on  the  appea^  I 
ance  bond  should  not  be  set  aside:    (1)  That  I 
it  was  not  legally  executed  by  the  defendant: 
(2)  that  the  defenSaut  had  appeared  and  an- 
swered; (3)  that  the  bond  was  defective,  in 
that  It  referred  to  Act  No.  93  of  1898,  which 
act  Is  unconstitutional,  for  the  reason  that  It 
falls  to. define  the  offense  of  bigamy;  (4)  that 
the  proposed  action  of  the  district  attorney 
in  proceeding  to  collect  the  bond  without  af- 
fording the  petitioner  an  opportunity  to  re- 
arrest the  defendant  was  inequitable.  And 
thereafter  appears  a  rule  on  the  district  at- 
torney to  show  cause  why  said  forfeiture  an<l  j 
judgment  should  not  be  set  aside  on  tbe 
grounds  stated  In  said  petition.   There  was  j 
no  bill  of  exceptions  written  out  or  presented  j 
to  the  district  Judge,  nor  do  we  find  any  as  I 
slgnment  of  errors.   The  error  complained  o!  j 
In  the  brief  of  appellants'  counsel  is,  how-  i 
ever,  disclosed  on  the  face  of  the  record,  and 
It  Is  settled  doctrine  that  tbe  court  may  take 
cognisance  of  matters  of  law  so  presented, 
without  a  bill  of  exceptions  or  formal  assign- 
ment of  errors.    State  v.  Bazlle.  38  La.  Aon. 
515;  State  v.  Johnson,  51  La.  Ann.  1648,  2t) 
South.  437.    Tbe  learned  counsel  for  the 
state,  to  quote  the  language  of  their  brief,  j 
"discuss  the  case  as  II  it  were  jwoperly  be- 
fore this  court,"  and  have  considered  at  some  j 
length  the  various  grounds  set  forth  In  tbe 
lower  court  as  reasons  for  setting  aside  the 
forfeiture  and  Judgment   But  those  grounds 
constitute  the  merits  of  tbe  appellants'  case, 
and  were  never  reached  or  acted  on  by  the 
Judge  of  the  first  instance,  and  hence  are  not  j 
before  us  on  appeal.   The  Judge  a  quo  sim- 
ply refused  to  .entertain  the  application  to 
set  aside  the  forfeiture  and  Judgment  thereon 
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vltbont  reference  to  the  grounds  upon  wUcb 
nch  ai>pUcation  was  based,  (or  the  reason, 
as  appears  from  the  mlnntes  of  the  court, 
that  be  considered  It  came  too  late.   The  only 
Issue  brought  up  by  the  appeal,  therefore,  Is, 
had  tbe  appellants  the  right  to  be  beard,  in 
the  form  In  which  they  presented  themselves, 
and  contradictorily  with  the  state,  upon  the 
question  of  the  Talldlty  of  the  judgment 
whlcb  had  been  rendered  against  them?  We 
thlnlc  It  clear  that  this  question  should  be  an- 
swered In  the  affirmative.   If  the  prescription 
whi<ai  appears  to  have  been  tuvoked  is  appli- 
cable, and  tlie  proceedlogs  were  filed  too  late 
(though  upon  this  we  express  no  opinion),  It 
was  a  plea  to  be  urged  against  tbe  right  of 
recovery,  rather  than  against  the  right  to  ap- 
pear In  court   The  provisions  of  Act  No.  17 
of  1900,  to  tbe  effect  that  a  judgment  and 
appearance  bond  may  be  set  aside  within 
five  days  after  Its  rendition  upon  the  ap* 
peaxHnce.  trial,  and  conviction  of  the  prin- 
cipal, etc.,  cannot  be  construed  as  precluding 
the  sureties  from  moving  to  set  aside  such 
Judgment  upon  other  grounds;  and  whether 
the  grounds  for  such  motion  are  well  taken 
can  only  be  iwoperly  determined  after  heai^ 
ing  the  movers  contradictorily  with  those  as 
against  whom  such  a  proceeding  must  be 
taken.    It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  ^pdgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that  this 
case  be  remanded,  with  instructions  that  the 
appellants  be  allowed  to  me  the  petition  and 
motion  to  set  aside  the  forfeiture  and  Judg- 
ment complained  of,  and  afforded  an  astgor- 
tnnlly  to  be  heard  tho^on. 


(m  La.) 

STATB  T.  AUSTIN  et  aL   (No.  18.661.)! 
(Bnprenie  Court  of  Looisiana.   Nov.  1&,  1000.) 
HOUICIDB-STIDENCB-SELP-DBrENML 

1.  In  a  murder  trial,  as  part  of  its  testimony 
to  establish  the.  killing  by  the  accused,  it  is 
competent  for  the  state  to  ask  the  shei^ff,  on 
the  stand  as  a  witness,  as  to  the  place  of  ar^ 
rest;  the  purpose  being  to  prove  mght 

2.  It  Is  proper  for  an  accused  person,  who 
takes  the  witness  stand  in  Ids  own  behalf, 
to  state  the  facts  transpiring  just  prior  to  and 
at  the  time  he  killed  the  deceased,  and  the 
further  fact  that  because  of  these  circumstan- 
ces he  entertained  then  and  there  the  belief 
tliat  he  was  (or  in  this  instance  his  brother 
was)  about  to  be  killed  by  the  deceased,  and 
acted  nnder  that  bdtef  when  he  himself  dbot 
tbe  deceased. 

8.  But  for  the  defense  to  go  further,  and  en- 
ter upon  the  inquiry  as  to  the  nature  and  char- 
acter of  this  belief,  is  not  allowable  because 
matter  of  opinion,  and  trsndilng  upon  the  do* 
main  nf  the  Jniy* 

(Syllabus  by  the  Oonrt) 

Appeal  from  judicial  district  court,  parish 
of  Oalcaslen;  E.  D.  MlUer,  Judge. 

Robert  and  William  Austin  were  found 
guilty  of  murder,  and  appeal.  Affirmed. 


1  lUhearlnK  OsbM  January  7,  ISO. 


Robert  L.  Belden,  for  appellants.  Walter 
Onion,  Atty.  Oen.,  and  Jos^h  Moore,  DisL 
Atty.  (Lewis  Gulon,  of  counsel),  for  the  State. 

BLANCHARD,  J.  Indicted  for  murder, 
and  found  guilty  without  capital  punish- 
ment, defendants  ^^eal  from  a  life  sentence 
at  hard  labor.  The  grounds  relied  upon  for 
reversal  are  found  in  two  bills  of  exception 
taken  during  the  trial. 

The  first  raises  objection  to  this  question 
proiwunded  to  tbe  sheriff  of  the  parish,  who 
was  upon  tbe  stand  as  a  witness  for  tbv 
prosecutiMi.  viz.:  "Where  did  you  arrest 
William  Austin,— at  or  in  what  parish?"  The 
contenticHi  of  the  defense  Is  that  the  purpose 
of  this  inquiry  was  to  prove  flight,  and  that 
the  same  was  not  admissible  In  evidence  on 
a  charge  of  murder,  where  the  fact  of  kill- 
ing is  not  denied.  It  la  averred  that  the 
question  was  calculated  to  prejudice  the 
minds  of  the  Jury.  In  his  reasons,  set  forth 
In  the  bill  exceptions,  for  overruling  the 
objection,  the  trial  Judge  states  that  at  the 
time  the  objection  to  the  testimony  was  . 
made  the  state  had  not  cloaed,  the  defense 
had  adduced  no  evidence,  and  had  not,  up 
to  that  time,  admitted  the  killing.  It  would 
thus  seem  that  when  the  objection  under  con- 
sideration was  raised  the  state  was  seeking 
to  prove  Its  case  nnder  the  indictment  on 
the  issue  tendered  by  the  plea  of  not  guilty. 
To  make  out  its  case,  the  fact  of  killing  by 
tbe  accused  must  be  proved.  Non  constat 
that  when  the  accused  came  to  administer 
tbelr  proof  tbe  fact  of  killing  would  be  ad- 
mitted. As  part  of  its  testimony  to  estab- 
lish the  killing  by  the  accused,  or  by  one  of 
them,  the  question  as  to  the  place  of  arrest 
of  William  Austin  was  asked  the  sheriff. 
Granted  that  the  purpose  of  the  Inquiry  was 
to  prove  flight  It  was,  at  the  time  and  un- 
der tbe  circumstances  of  the  asking,  clearly 
admissible.  State  v.  Dufonr,  31  La.  Ann. 
804;  State-  v.  Harris,  48  La.  Ann.  1189,  20 
South.  729;  Whart  Or.  Bv.  750.  And  we  And 
nothlDg  In  State  t.  Melton,  37  Eia.  Ann.  79, 
cited  contra,  In  conflict  with  this  view. 

The  second  bill  was  reserved  to  the  rul- 
ing of  the  court  sustaining  the  state's  objec- 
tion to  a  question  propounded  to  William 
Austin,  (Mie  of  the  accused,  while  on  the 
stand  as  a  witness  for  the  defense.  Ooonsel 
for  defense  states  the  question  thus  In  the 
bill:  "Was  your  opinion  or  belief  about  Bout- 
yette  killing  your  brother  positive  or  nega- 
tive?" The  trial  Judge  states  the  matter 
thus  in  his  reasons  for  sustaining  tbe  objec- 
tion: "Accused  William  Austin  •  •  • 
had  testified  he  had  shot  and  kiUed  Chas.  H. 
Boutyette  because  he  (William  Austin)  be- 
lieved his  brother  Robert  Austin  would  be 
killed  by  Boutyette,  and  was  then  asked 
whether  or  not  he  had  acted  negligently  In 
forming  and  ad<^ng  this  belief;  to  which 
question  tbe  district  attorney  objected,  on 
the  ground  It  sought  to  elicit  the  opinion  of 
tbe  witness;  and  was  sustained  by  the  court 
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tvr  the  reaw»  tbat  an  uuwer  responslTe  to 
tbe  Question  would  be  the  opinion  of  the  wit- 
ness, and  ImpnHiter,  because  It  was  tor  the 
]ni7  to  determine,  from  all  the  facts  and  cir- 
cumstances, whether  the  belief  bad  been  neg- 
ligently adopted."  This  ruling  of  the  Judge 
was  correct  Tbe  qoestlon  was  an  improper 
one.  The  witness  having  stated  tbat  he  had 
abet  aiid  killed  the  deceased  because  he  be- 
UeTed  his  brother  and  co-defendant  was 
about  to  be  killed  by  the  deceased,  It  was  for 
the  Jury  to  determine  the  reasonableness  of 
this  belief  so  entertained,  or  of  this  fear  so 
felt,  of  the  existence  of  such  peril  on  the 
part  of  the  brother  as  would  excuse  the  kill- 
ing, and  they  (the  jury)  are  to  determine  this 
from  all  the  facts  and  circumstances  then  ap- 
pearing as  adduced  in  cTldence.  Pinder  t. 
State  (ria.)  8  Sonth.  840;  State  t.  West.  45 
La.  Ann.  14.  18  South.  178.  It  was  not  for 
tbe  accused  witness  to  say  he  had  not  negli- 
gently or  carelessly,  or  on  Insufficient 
grounds,  fMmed  bis  belief  or  opinion  tbat 
his  brother  was  then  about  to  be  killed,  but 
that  he  had  formed  it  deliberately,  positive- 
ly, with  care  and  ctrcnmspectlon.  and  then 
acted.  What  It  was  proper  for  him  to  state 
were  the  facts  transpiring  Just  prior  to  and 
at  the  time  he  billed  the  deceased,  and  the 
further  fact  that  because  of  these  drcum- 
Btances  he  entertained  then  and  there  the 
belief  that  his  brother  was  about  to  be  killed 
by  the  deceased,  and  acted  under  tiiat  belief 
when  he  himself  shot  the  deceased.  But 
for  the  defense  to  go  farther,  and  enter  up- 
on the  inquiry  as  to  the  nature  and  character 
of  tills  belief,  whether  negative  or  positive, 
whether  reastmable  or  unreasonable,  wheth- 
er strong  or  weak,  whether  sufficient  or  In- 
sufficient Is  not  allowable.  This  was  trench- 
ing up<»i  tbe  dcnnaln  of  the  Jury.  State  v. 
Parce.  87  La.  Ann.  270;  State  t.  Ross,  82 
La.  806;  1  OraenL  Ev.  |  4S1  Jndgmoit  af- 


OM  La.) 

BTATB  T.  JOHNSON  et  al.   (No.  18»742.)i 
(Supreme  Oonrt  of  Louisiana.   Dec.  17.  1800.) 

ORIHINAI^  LiW— INSTRtJOTIONS-MURDaa— IN- 
DIOTMBNT-CHANQH  OF  VSNUB. 

1.  The  accused  asked  three  special  charges  to 
the  jury,  all  of  the  same  Import,  one  of  which 
was  "that  the  greatw  the  crime  tbe  stronger 
la  the  proof  reouired  for  conviction."  Held  no 
error  In  refusal  to  give. 

Z  There  is  no  law  or  precedent  In  this  juris- 
diction, and  none  cited  In  other  jnrisdictjons, 
which  requires,  aothorlzea,  sanctions,  or  ap- 
provea  the  proposition  advanced,  or  the  distlno- 
tion  in  criminology  sought  to  be  made. 

8.  An  Indictment  which  charges  that  the  two 
Bccuaed  persons,  naming  them,  "did  willfully, 
felonioaaly,  and  of  their  malice  aforethought 
kill  and  murder,"  etc.,  is  sufficient  in  law. 

4.  A  bill  of  exceptions  to  the  ruling  denying 
change  of  venue  is  necf>8sary,  and  the  testi- 
mony taken  on  trial  of  the  motion  has  no  prop- 
er jUBcs  in  the  transcript,  unless  brought  np 


*  tUhMorlBff  dented  Jamtary  I,  ISOL 


by  a  bUI  of  ezcepttona,  by  btfag  ■**t*HI  te 
or  made  part  thveof . 
(Syllabos  by  the  Court.) 

Appeal  fimn  Judicial  district  court,  pariah 
of  Calcasieu;  B.  D.  MiUer,  Judge. 

Ross  J(diniK»i  and  William  Pate,  alias  Dan- 
iels, were  convicted  9t  muider,  and  bring  a* 
ror.  Afflrmed. 

Robert  L.  Belden.  fOr  appellant  Wllllam 
Pate.  B.  North  OuUom.  for  appellant  Robs 
J<duuon.  Walter  Gulon,  Atty.  O^,  and 
Joseph  Moore.  Dist  Atty.  (Paol  A.  Sompay- 
rac,  A.  R.  Mitchell,  and  Lswia  Qoloa,  of  conn* 
seDk  for  the  State. 

BLANCHARD,  J.  Defendants  were  Joint- 
ly  indicted  for  the  murder  of  Paul  M.  Sloane, 
tried  together  by  Jury,  found  guilty  without 
capital  punishment,  and  from  a  sentence  of 
penal  servitude  for  life  prosecute  this  appeal. 
Separate  counsel  represented  the  accused. 
At  the  conclusion  of  the  regular  charge  to  the 
jury,  counsel  for  Boss  Johnson  requested  the 
Judge  to  charge  additionally  as  follows: 
"That  the  fouler  tbe  crime  is  the  clearer  and 
the  plainer  ou^t  to  be  the  proof  to  convict" 
"That  the  more  flagrant  the  crime  la  the  more 
clearly  and  aatisfaetorlly  it  should  be  made 
to  appear  to  the  Jury."  '*That  the  graater 
the  crime  the  stronger  Is  t||e  proof  required 
for  conviction."  The  Judge  declined  to  so 
charge,  and  a  bill  ^f  exceptions  was  taken. 
We  Iiave  been  referred  to  no  law  or  prece- 
dent  and  know  of  none,  which  requires,  au- 
thorizes. sanctlcHiB.  or  approves  the  proposi- 
tions advanced,  oe  the  distinctions  In  crim- 
inology sought  to  be  made.  There  wu  no  ep 
ror  In  the  ruling  of  the  judge. 

Ooansel  for  William  Pate,  and  on  his  be- 
half, filed  a  motion  in  arrest  of  judgment  on 
the  following  grounds,  to  vrlt:  "(1)  The  in- 
dictment is  Insufficient  In  not  duirging  that 
defendants  Idlled  and  murdered  Paul  U. 
Sloane.  (2)  The  Indictment  is  defective  in 
not  charging  tbat  tbe  defendants  did  IclU  and 
murder  Paul  M.  Sloane.  (3)  ^e  Indictment 
Is  defective  Inasmuch  as  the  necessary  Inr 
gredlent  of  malice  Is  not  properly  alleged." 
The  motion  was  overruled,  and  a  bill  taken. 
The  argument  of  counsel  is  the  indictment 
does  not  contain  the  words  "defendhnts  did 
wilfully,  feloniously,  and  of  defendants  mal- 
ice aforethought  kill  and  murder  one  Paol  M. 
Sloane,"  etc.;  that  the  word  used  In  place 
of  "defendants"  Is  "their."  It  is  urged  that 
nothing  but  the  letter  of  tbe  law  will  answer, 
and  that  the  word  "their"  cannot  be  taken 
by  Intendment  or  Implication  to  mean  "de- 
fendants" or  "for  defendants."  In  support 
of  this,  tbe  court  Is  referred  to  Rev.  St  i 
1017;  State  v.  Jones,  46  La.  Ann.  145G.  14 
Sonth.  218;  State  v.  Washington.  48  La.  Ann. 
1362,  20  South.  911.  The  bill  of  Indictment 
charges  "that  Ross  Johnson  and  Willinm 
Pate,  alias  William  Daniels.  *  *  •  did 
maliciously,  vrlUfully.  feloniously,  and  of 
their  malice  aforethought  kill  and  mnrder  one 
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Paul  IL  EOoane,"  etc.  The  contention  mule 
on  behalf  of  ttw  accused  Fate  wonld  reanire 
It  under  pain  ot  InmfBdencr,  to  read  as  fol- 
lows: *Tliat  Roaa  Sf^naaa  and  WllUam  Fate, 
alias  WllUam  DanJda,  •  •  •  as  deCnUl- 
ants,  did  malUdoody,  wUUnllj,  feloniously, 
and  of  defoidants'  malice  aforethought  kill 
and  nnirder  <me  Fan]  H.  Sloane,"  etc.  The 
itatnte  (Rer.  Bt  I  1048)  declares:  'It  shall 
be  iniBclent  In  erery  Indictment  for  murder 
to  charfe  that  the  defmdant  did  feloniously, 
wUlfaDy  and  of  his  malice  aforethought  kill 
and  mnider  the  deceased.**  Testing  it  by  the 
Btatnte,  the  Indictment  In  this  case  is  entire- 
ly suffidmt 

The  word  "their,"  preceding  "malice  afore- 
thonght,"  where  two  or  more  persona  are 
diarged  with  the  murder,  or  tiie  word  "hla.** 
preceding  **mallce  aforethought**  wh«e  one 
person  Is  chafed  with  the  crime,  sidBcei. 
Neither  is  It  neoeasuy,  nor  preferable  as  a 
matter  of  condse  eqnessloii,  to  use  the  word 
'^f^ndants,*'  or  "as  defendants,"  Immediate* 
ly  preceding  the  words,  "did  wOlfutly,  fdoni- 
ooriy."  ete.  Tb^  use  mmld  add  nothing  in 
the  way  of  aptness,  deamess,  description,  or 
ftwce  to  ttw  Indictment  Tta  autborittes  to 
whidi  we  have  been  r^erred,  moitloned  su- 
pra, do  not  at  all  sustain  the  contention  of 
counseL 

A  motion  for  a  change  of  venue  appears  to 
bare  been  made  on  behalf  of  both  defendants. 
Testimony  was  taken  therdn  and  is  copied 
In  the  record.  The  motion  was  orermled, 
bat  no  bill  of  oceptions  to  this  ruling  was 
taken.  A  bill  was  necessary,  and  the  erl- 
dence  has  no  proper  place  in  the  record,  ex- 
cept aa  brought  up  by  a  bill  of  eneptlons  an- 
nexed to  or  made  part  thereof.  State  t.  WU* 
llams,  80  La.  Ann.  1028;  State  t.  Daniel.  81 
La.  Ann.  81.  It  is  not  considered,  therefore, 
tbat  anything  vdatlng  to  this  motion  tor 
change  of  Tenue,  or  the  testtmony  taken,  is 
before  the  court  Such,  too,  we  take  it  ia 
tbe  view  of  counsel  for  the  accused,  for  nel- 
fber  mates  any  fliiention  of  the  motion  In 
briefs  filed.  Judgment  afflrmed. 


MURDOCK  T,  YAZOO  &  M.  V.  R.  CO. 
(Supreme  Ooart  of  HisslBsippl.    Dec.,  1899.) 

KAILHOADe— gWrrCH  TAHD^-BTAWDINQ  TRAIN 
-CLIHBINO  BBTWB3BN  CARS-PRBSENCB  OF 
■NOINB-CONTRIBUTORT  NBKILIQBNCB}— PBR- 
■HPTORT  INSTRUCTION. 

PlaiDtiff,  in  following  a  footpath  across 
defeodaot's  switch  yard,  found  the  path  block- 
ed hj  defendant's  freight  cars.  Plaiatiff  tes- 
tified that  he  looked  and  listened  when  within 
2S  feet  of  the  train,  and  again  witfain  2  or  8 
feet  <a  it,  and  Immediatel;  swung  himself  be- 
tween biro  coupled  cars,  bnt  was  injured  by 
some  cars  which  were  switched  in  bumping 
against  the  train.  The  engine  and  care  switch- 
ed in  were  near  by  when  plaintiff  approached 
the  train.  Held,  that  a  peremptory  Instruction 
to  find  fOr  defendant  was  proper,  since  plaintiff 
was  guilty  of  contributory  negligence. 

Appeal  from  drcult  court  Warm  oonnly; 
WUUam  K.  UcLaurin,  Jndga 


Action  by  James  B.  MnrOodc  against  tb» 
Taaoo  ft  Hlssisalppi  Valley  Baliroad  Com- 
pany. Vnm  a  Judgment  in  fiiTor  of  detendi- 
ant  plaintm  axveala.  Affirmed. 

Dabney  &  McCatw.  for  appeUant  Mayes 
ft  Harris,  toe  app^lee. 

WOODS,  a  3.  While  it  la  true,  under  ttw 
facts  rerealed  by  the  wifsteaaata  evidence, 
that  he  was  not  a  treq^asser  in  seeking  to 
avail  himself  of  the  short  cnt  over  appel- 
lee's  yard  In  Vlcksbaxft  rather  than  take  the 
trouble  to  go  two  SQuaxes  further  on  a  per- 
fectly safe  routo.  and  ttiat  he  was  a  licensee 
to  entering  said  yard,  it  is  lUTertheless  true 
that  he  was  bound  to  observe  tbe  usual  and 
ordinary  care  to  guard  against  accident  and 
injury  from  the  engines  and  cars  of  the  rail- 
road company  while  being  run  or  switched 
to  the  business  <tf  the  company  to  Ito  yard. 
He  undertook  to  do  the  act— always  unsafe, 
and  oftentimes  dangerous— <tf  passtog  be- 
tween two  cars  coupled  up,  and  constltating 
a  lArt  of  a  standing  train,  ttiongh  at  the 
moment  of  hia  beginning  his  venture  no  en- 
gine was  attadied  to  it  His  own  evidence 
shows  that  he  came  down  Kl^  atreet  from 
the  east  until  he  readied  the  potot  where 
that  street  atouptiy  fell  several  feet  toto  the 
appellee's  yards,  which  vore  constantly  used, 
as  necessity  arose,  to  doing  toe  switching  of 
the  company.  Descending  toe  flight  of  steps 
at  tbe  potot  where  Kioto  street  fell  toto  tols 
yard,  he  discovered  a  standing  tnUn  of  24 
or  26  box  cars,  unattached  to  an  engine, 
standing  <m  one  of  toe  many  tracks  iriiich 
gridlroned  tlw  yard,  bnt  with  no  opening  be- 
tween the  cars  for  the  passage  of  pedestri- 
ans; and  only  perstms  on  foot  did  or  couhl 
use  this  Aort  cut  over  the  tza<^  and  through 
toe  yard.  From  his  own  evidence,  and  from 
th&t  of  all  otoer  wltoeases  examined  oa  tUa 
iwtot,  toe  custom  of  ttie  railroad  was  to 
make  an  opening  between  cars  thus  left  that 
persons  passing  might  go  throoi^.  On  this 
particular  occasion,  and  for  the  first  and  only 
time,  he  found  hla  way  across  toe  yard  blott- 
ed a  solid  train  of  about  28  cars.  When 
he  had  descended  the  st^  from  Kleto  street 
Into  the  yard,  he  says  he  looked  and  listened, 
but  saw  neither  engines  nor  cars,  except  the 
trato  Immediately  In  his  way.  He  toen  walk- 
ed 2S  w  SO  feet  and  when  wltoto  3  or  8 
feet  of  toese  standing  cats  he  again  looked 
and  listened,  and,  still  seeing  no  otoer  cars 
In  toe  yard,  nor  any  engine  at  an,  toough 
toe  yard  was  open  and  lev^  he  caught  hold 
of  toe  stanchions  or  rods  afllzed  to  toe  cars, 
swung  himself  up.  placed  a  foot  on  a  draw- 
head,  and  was  instantiy  caui^t  and  Us  foot 
so  crushed  as  to  necessitate  Ito  amputation. 
The  injury  was  occasioned  by  backing  up  of 
9  otoer  box  cars,  which  an  engtoe  had  picked 
V9  to  the  yard,  and  had  n^iMIy  and  vloloit^ 
pushed  down  to  ficmt  ftf  toe  engine  and  at- 
tached to  toe  train  of  25  cars  already  coiq^Ied 
up,  betwen  two  of  which  appellant  ma  eo- 
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(leaTorins  to  ptto.  The  tratb  a^icftn  to  be 
that  these  26  cars  constltatBd  about  three- 
fourUiB  of  a  freight  ttala  then,  made  uff  and 
ready  to  depart  on  Ite  northward  Jonmey 
so  soon  as  the  9  cars  mentioned  should  be 
picked  iq>  by  the  engine,  and  coupled  to  the 
other  SKS  cars  then  stan^ng  In  yard,  and 
ready  to  be  carried  out  It  Is  almost  Incred- 
lUe  that  one  attentlTely  observant  of  his  sor- 
roundlngs,  UDdee  the  drcumstances  of  tills 
case,  ^d  not  and  could  not  have  seen.  In 
this  perfectly  open  and  level  yard,  the  engine 
and  9  cars  which  the  occurrence  demon- 
strates were  there,  and  near  at  hand.  While 
the  appellant  says  he  looked  and  llBtened 
when  within  two  or  three  feet  of  the  cars 
between  which  he  attempted  to  pass,  and  saw 
nothing  and  heard  nothing,  still  it  must  be 
remembered  that  In  an  Instant  afterwards, 
and  after  the  appellant  bad  only  stepped 
two  or  ttreiK  feet,  and  had  swung  himself  up 
betwe«i  the  cars,  and  put  his  foot  on  the 
drawhead,  the  0  cars  being  pushed  by  the 
engine  struck  the  standing  train  which  he 
was  attempting  to  cross  over.  But  we  are 
not  left  to  conjecture  or  Inference  as  to  the 
presoice  of  the  engine  and  9  cars  In  the  yard. 
Appellant's  witness  Cnitchfield  tesUOed  that 
he  was  standing  In  the  yard,  and  near  the 
step?,  when  the  Injury  to  appellant  occurred; 
that  he  saw  the  engine  come  out  of  the  round- 
house, which,  by  the  diagram,  appears  to 
have  been  quite  near  at  hand,  and  saw  It 
run  up  to  a  switch,  back  down,  and  couple 
on  to  the  9  box  cars  standing  near  the  round- 
house or  caboose  tra<^  (fOr  he  uses  both  ex- 
pressions), and  then  pull  down  and  couple 
on  to  the  2S  cars  standing  on  the  track.  Ad- 
mitting that  appellant  did  not  see  any  engine 
or  cars  other  than  the  25  which  stood  across 
his  contemplated  way,  yet  It  is  manifest  that 
the  engine  and  9  cars  were  there,  and  near 
by;  and,  though  appelkint  did  not  see  them, 
that  fact  Is  not  controlling,  because  the  final 
test  is,  could  and  should  he  have  seen  them 
under  the  circumstances  testified  to  by  him- 
self and  his  witness?  That  an  affirmative 
answer  must  be  given  we  entertain  no  doubt, 
and  the  peremptory  instruction  of  the  court 
below  was  cwrectly  given.  Afllrmed, 


MOBILE  COUNTY  v.  SANDS  et  al. 

(Sapreme  Court  of  Alabama.    Not,  15.  1900.) 

SUIT  ON  BONDS-LOST  INSTRUMENT— APPIDA- 
VIT— ADMISSIBILITY  IN  EVI DENCE—HBIARSAY 
—BURDEN  OF  PROOF— STOLEN  INSTRUMENTS 
—TITLE. 

1.  Code,  S  81,  declares  that,  in  a  suit  on  a 
lost  bond,  if  the  complaint  be  accompanied  by 
an  affidavit  that  the  bond  has  not  been  paid, 
and  has  been  lost,  it  shall  be  presumptive  evi- 
dence of  the  contents  and  loss  of  the  instru- 
ment, unless  the  defendant,  by  plea  verified  by 
affidavit,  denies  the  execntion.  Held,  that 
where  affidavits  authorized  by  section  31  &c- 
compaotpd  the  complaint,  and  the  execution  of 
the  bond  was  denied  by  affidavit  accompany- 
infc  the  plea.  It  was  error  to  allow  the  affidavits 
accompanying  the  complaint  to  be  read  in  evi- 


dence, since,  the  plea  having  deprived  them  of 
their  weight  under  the  statote.  they  were  in 
no  sense  evidence. 

2.  Where  plaintiffs  in  an  action  on  a  bond 
claimed  the  same  bad  been  lost  by  a  testator 
under  whom  both  plaintiffs  ciaimeo,  it  was  e^ 
ror  to  permit  plaintifEs  to  show  tliat  after  the 
alleged  loss  the  testator  had  procured  his  at- 
torney to  insert  an  advertisement  in  a  news- 
paper, stating  the  loss  and  offering^  a  reward 
for  it,  and  to  introduce  the  advertisement  as 
published,  since,  the  basis  of  the  evidence  be- 
ing a  mere  declaration  of  the  testator  that  be 
had  owned  and  lost  the  bond,  it  was  hearsay. 

3.  Code,  S  13,  declares  that  no  suit  shall  be 
brought  against  a  county  until  the  claim  has 
been  presented  to  the  court  of  county  commis- 
sloners;  and  section  1417  provides  that  no 
claim  shall  be  allowed  by  the  court  of  county 
commissioners  unless  itemised  and  sworn  to  by 
the  claimant,  or  some  one  in  his  behalf  bar- 
Ing  knowledge  of  the  facts.  In  a  suit  by  t 
residuary  legatee  and  the  adminlBtrator  of  an- 
other legatee,  it  appeared  that  testator,  under 
whom  each  legatee  claimed  a  bond  wfaicb  had 
been  lost,  had  petitioned  the  board  of  county 
commissioners  for  a  duplicate  of  such  bond; 
and  there  was  introdooed  a  similar  petition 
filed  by  his  executor,  and  a  petition  Bled  by 
bis  attorney,  seeking  to  have  the  commission- 
ers recede  from  their  refusal  to  issue  a  dupli- 
cate, and  it  was  shown  that  there  was  filed 
by  the  board  of  commissioners  of  road  and  rev- 
enue a  verified  and  itemized  claim  for  the  bond. 
Held,  that  a  sufficient  compliance  with  section 
1417  was  shown  to  authorize  suit  on  the  bond. 

4.  It  is  not  necessary  that  a  verification  of  a 
claim  against  a  county  when  made  by  the  claim- 
ant should  recite  that  he  had  personal  knowl- 
edge of  its  correctness. 

0.  Where  a  county  bond  was  stolen  from  its 
owner,  and  on  his  death  such  bond  was  set 
apart  as  a  portion  of  his  residuary  estate,  in 
an  action  on  the  bond  by  a  residuary  legatv« 
and  the  administrator  of  another  legatee  the 
plaintiffs  had  title  sufficient  to  maintain  the 
action,  since,  if  the  bond  was  to  be  treated  as 
commercial  paper,  by  force  of  Act  Feb.  28. 
18S9,  Code,  9  875.  declaring  that'^ny  bond  is- 
sued by  a  county  shall  be  negotiable  without 
indorsement,  the  settlement  of  the  estate,  as 
Rjrainst  the  thief,  was  a  transfer  of  the  legal 
title,  and,  if  it  was  not  to  be  governed  by  the 
statute,  plaintiffs  were  the  beneficial  owners. 

6.  Code,  i  31,  declares  that  suit  may  be 
brought  on  a  bond  which  has  been  lost  or  de- 
stroyed by  accident;  and  section  82  provides 
that  when  suit  has  been  brought,  under  the 
preceding  section,  to  recover  on  an  Instrament 
nlU'fred  to  be  lost  or  destroyed,  no  executioQ 
shall  issue  until  plaintiff  issues  a  bond  payable 
to  the  defendant,  with  surety,  in  twice  the 
amount  of  the  recovery,  and  with  condition  to 
pay  all  damages  he  may  sustain  by  reason  of 
the  judgment.  Held  that.  In  view  of  section 
32.  !4eotion  81  should  be  construed  as  including 
the  loBs  of  a  bond  by  theft. 

7.  Where  a  county  had  statutory  authority 
to  execute  a  bond,  and  in  feet  Issued  it,  and  re- 
ceived the  money  evidenced  by  the  bond,  and 
retained  and  used  it,  it  could  not  be  heard  to 
say,  in  a  suit  on  the  bond,  that  it  did  not  ex- 
ecute the  same. 

Appeal  from  circuit  court.  Mobile  county; 
William  S.  ADders<»i,  Judge. 

Action  by  H.  M.  Sands,  as  administrator 
of  the  estate  of  John  M.  Nardin,  and  another, 
against  Aiobtle  county.  From  a  Judgment  in 
favor  of  plalntltEB.  defendant  appeals.  Re- 
versed. 

R.  M.  Sands,  as  administrator  of  John  2f 
Nardin,  deceased,  and  Tell  Kardln  brouec» 
this  action  against  UphJIe  count?  to  recoref 
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I860  ftlleiged  to  be  doe  the  plaintiffs  for  In- 
terest ftir  the  Tears  1887-08.  InclosiTe,  on  a 
lUKW  bond  teued  by  Mobile  county,  bear* 
Inc  Interest  at  8  pw  cent,  and  payable  semi- 
mnoally,  as  evidenced  by  conpons  attached 
to  said  bond.  The  complaint  alleged  that 
the  said  bond  and  the  24  coupons  had  been 
lost  or  destroyed  by  acddent  The  salt  was 
Instituted  on  December  12, 1806.  There  were 
attached  to  the  complaint  the  separate  affl- 
davlta  of  TeU  Nardln  and  B.  U.  Sands,  ad- 
ministrator of  John  Nsrdln.  deceased.  In 
which  the  affiants  stated  that  Tell  and  John 
Nardln  were  Joint  legatees  in  the  will  of 
tb^  deceased  uncle.  lAclen  Xardln,  and 
that  aald  Lnd^  Nardln  was  the  owner  of 
the  bond  numbered  17  issued  by  the  county 
of  Mobile  under  the  act  of  the  general  as- 
sembly approved  Jamuury  24,  1878,  and  that 
aald  bond  had  beexk  lost  or  destroyed  by 
accident.  Tho  defendant  pleaded  the  gen- 
eral issue,  the  statute  of  UmitatloDs  of  threes 
six,  and  ten  years,  the  want  of  considera- 
tion, and  special  pleas  numbered  8  and  9, 
which  are  copied  in  the  opinion.  These  pleas 
(Xos.  8  and  ^  were  verified  by  affidavit  As 
stated  In  the  opinion,  there  were  repUcotlonB 
filed  to  these  pleas.-  The  replications  were 
demurred  to,  but  It  Is  unnecessary,  under 
the  decision  on  tbe  present  appeal,  to  set 
out  these  pleadings  In  detalL  The  evidence 
for  the  ^lalntlflb  tended  to  show  that  Luclen 
Nardln  was  at  the  time  of  his  death  the  own- 
er of  bcuid  No.  17,  to  whicfli  the  conpous  fn- 
Ttdred  in  this  suit  were  attached;  tiiat  said 
bond,  togettier  with  oth«r  bonds,  was  stolen 
ftom  Laden  Nardln  b^ore  he  died;  that 
upon  the  dlscovwy  of  the  robbery  said  Lu- 
clen Nardln  adTHtfsed  titie  fact  ot  the  loss 
of  the  bonds,  and  tried  to  recover  tii«n,  but 
had  been  nnable  to  do  so.  The  bill  of  excep- 
tl«w  states:  **Plaintlfls  offered  in  evidence 
a  oertlted  oiqiy  of  the  letters  of  administra- 
tion of  B.  M.  Sands  on  the  estate  by  John 
Nardln,  deceased,  and  also  a  certified  copy 
of  the  will  ot  Laden  Nardln,  deceased,  which 
Hhowed  that  Luclen  Nardln  had  died  testate, 
tiUt  his  will  was  pKrtmted  prior  to  1890,  and 
that  John  and  Tell  Nardln  were  his  residuary 
legatees."  Ralntlffk  also  offered  in  evidence 
the  tranacrtiA  of  the  proceedings  In  the  pro- 
bate  court  which  showed  a  settlement  In 
■aid  court  by  the  executor  of  Luclen  Nardln, 
In  which  the  balance  remaining  in  the  hands 
of  said  executor,  aftn  the  payment  of  all  of 
the  debts  of  the  estate  sidd  Luclen  Nar- 
dln. was  dlstribnted  to  TeU  and  John  Nar- 
dln. as  the  KiB  resldnaty  legatees  and  dev- 
Isees  of  Lnden  Nardln.  Upon  the  plalntlffB' 
counsel  irffering  to  read  to  the  jury  and  to 
tntrodoce  In  erldnice  the  affldavlto  ot  Tell 
Nardin  and  R.  M .  Sands,  which  were  attach- 
ed to  tlie  complaint  the  defendant  objected 
npMi  the  ground  that  under  tlie  state  of  the 
pleadlngB  the  said  affldavlto  were  no  part 
of  the  pialDtlfts*  complaint  and  that  tbey 
were  Irrelevant  and  Inadmissible  In  evidence. 
The  court  orerraled  thla  objection,  and  the 


defmdant  duly  excepted.  The  plaintiffs 
sought  to  introduce  in  evidence  the  adver- 
tisement stating  ibe  loss  of  the  bond  num- 
bered 17,  which  advertisement  was  signed, 
"Frederick  O.  Bromberg,  Attorn^."  In  this 
connection  there  was  evldoice  Introduced 
that  lAclen  Nardin  had  emjdoyed  Mr.  Kwm- 
b«rg  as  his  attorney  to  try  to  recover  the 
possession  of  the  bond  stolen  from  him 
The  defendant  objected  to  the  Introduction 
of  saeb  advertisement  TbA  court  oremiled 
the  objection,  and  the  defendant  duly  ex- 
cepted. The  plalntUM  also  introduced  tn 
evidence  the  petition  of  Laden  Nardln,  ad- 
dressed to  the  board  of  commissioners  ot 
road  and  revenue  of  MoMIe  county,  avav 
ring  the  loss  of  said  bmd,  and  asking  that 
a  duplicate  of  said  bond  be  issued,  and  that 
said  board  grant  onto  the  petitioner  the 
proper  relief  in  the  premises.  There  was 
also  introduced  tn  evidence  a  similar  peti- 
ti<m.  filed  by  Henry  L.  LesQaereaux,  executor 
of  said  Luden  Nardin.  Tb«e  petitions  were 
refused  by  the  board  of  road  and  revenue. 
The  idalntiffs  also  Introduced  In  evidence  a 
petition  filed  by  thdr  attorney,  seeking  to 
have  the  commlsslonera  recede  from  their 
ruling  In  overruling  tiie  petition  of  Lucl«i 
Nardin  and  his  executor.  It  was  also  shown 
that  there  was  filed  by  the  board  of  commis- 
sioners of  road  and  revenue  a  verified  and 
itemized  claim  fw  said  bond.  The  other  facts 
ot  the  case  necessary  to  an  understanding 
of  tiie  dedslon  on  the  present  appeal  are  snf- 
flclentiy  steted  In  the  opinion.  After  the 
court  had  given  his  Charge  ex  mero  motu 
to  the  Jury,  the  defendant  separately  emxpt- 
ed  to  certain  portions  thereof,,  as  follows: 
(1)  To  that  portion  of  the  charge  which 
states,  In  effect  that  the  statute  intended  to 
cover  a  theft  ot  papera;  (2)  defendant  also 
excepted  to  that  portion  at  tbB  chaise  which 
states  that  stolen  propoty  Is  anbraced  in 
"l^st  or  destroyed  by  accident"  In  this  stat- 
ute; (3)  also,  to  that  portion  which  states.  In 
effect  that  if  ti^e  evidence  shows  that  Lu- 
clen Nardin  was  the  owner  of  the  coupons, 
then  the  plataLtlffs  are  «ititled  to  recover; 
(4)  to  that  portion  which  states  that  a  thief 
does  not  acquire  title,  and  does  not  give  any. 
The  defendant  requested  the  court  to  give 
tiie  genraral  affirmative  charge  in  Ite  behalf, 
and  duly  excited  to  the  court's  refusal  to 
give  such  charge.  There  were  verdict  and 
Jndgment  for  the  plaintiffs.  Hie  defendant 
appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

SuUlvan  &  Stallworth,  for  appellant  Jno. 
R.  Tompkins,  for  appellees. 

McOLBLLAN,  O.  J.  This  action  Is  pros- 
ecuted by  TeU  Nardin  and  R.  M.  Sands,  as 
administrator  of  John  Nardln.  deceased, 
against  Mobile  county,  on  past-due  coupons 
Issued  with,  and  originally  attached  to,  bond 
I  Na  17  of  a  series  of  26  bonds,  of^  Sl.OOO 
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each,  Issued  by  the  county  ot  Mobile  wadex 
an  act  of  tlie  legislature  approved  Jannary 
24,  1879.  The  CMUplaint,  aftw  setting  forth 
the  cause  of  action,  arerred  that  said  bond 
and  the  coupons  counted  on,  thereto  attach- 
ed, "have  been  lost  or  destroyed  by  acci- 
dent, and  that  the  same  nor  any  part  there* 
of  have  been  paid  nor  otherwise  discharged, 
ct  which  facts  an  affidavit  as  provided  by 
law  Is  filed  with  the  complaint"  The  com- 
plaint also  avers  that,  before  the  commence- 
ment of  the  suit,  plaintiffs  presented  the 
claim  sued  on,  "with  an  Itemized  statement 
thereof,  verified  by  the  affidavit  of  a  person 
having  knowledge  of  the  same,  to  the  board 
of  revenue  and  road  commissioners  of  Mo- 
bile county,  at  a  regular  session  of  said 
board,  for  payment,  which  was  refused." 
Defendant,  among  others.  Interposed  the  fol- 
lowing pleas,  which  were  verified:  "(8) 
Plaintiffs  do  not  own  the  coupons  or  claims 
sued  on,  or  the  debt  evidenced  thereby;" 
and  "(9)  •  *  •  that  the  coupons  describ- 
ed In  the  complaint,  up<HL  which  the  action 
Is  founded,  were  not  issued  by  defendant,  or 
by  any  one  authorized  to  bind  it  in  the 
premises."  On  this  state  of  pleading.  In  the 
connection  under  consideration,  the  plaintiffs 
were  allowed,  against  defendant's  objec- 
tion, to  read  to  the  Jury,  tn  connection  with 
the  complaint,  the  affidavits  of  Tell  Kardln 
and  R.  M.  Sands,  the  plaintiffs,  to  the  ef- 
fect that  the  coupons  sued  on  belonged  to 
the  plaintiffs;  that  the  bond  for  interest  up- 
on which  they  were  Issued,  and  to  which 
they  were  attached,  and  said  coupons  were 
Issued  by  the  county  of  Mobile  undw  the 
act  oi  January  24,  1879,  said  bond  being 
numbered  17;  that  said  Interest  evidenced 
by  said  coup<M)B  Is  payable  semiannually,  to 
the  maturity  of  the-  bond,  in  the  year  1D09, 
on  1st  days  of  February  and  August;  that 
there  was  due  on  each  coupon  attached  to 
said  bond  from  August  1,  1886,  to  August 
1,  1898,  the  sum  of  f40.  or  the  total  sum  of 
$900,  and  that  said  bond,  with  all  the  un- 
paid coupons  thereto  attached,  had  been  lost 
or  destroyed  by  accident;  and  that  the  same 
nor  any  part  thereof  had  been  paid  nor  oth- 
erwise discharged.  These  are  the  affidavits 
referred  to  in  the  complaint.  They  are  stat- 
utory affidavits,  being  provided  for,  and  their 
office  prescribed  by,  section  31  of  the  Oode. 
That  section,  so  far  as  applicable  here.  Is  in 
the  following  language:  "Suit  may  he 
brought  on  a  bond,  note,  bill  of  exchange, 
or  other  mercantile  lnBtrum«it,  which  has 
been  lost  or  destroyed  by  accident;  and  if 
affidavit  is  made  by  the  plaintlft  of  such 
loss  and  destruction,  and  the  contents  there- 
of, and  that  the  same  has  not  been  paid  or 
otherwise  discharged,  and  accompanies  the 
complaint,  it  must  be  received  as  presump- 
tive evidence,  both  of  the  contents  and  loss 
or  destruction  of  such  Instrument,  unless  the 
defendant  by  plea,  veiifled  by  affidavit,  de- 
nies the  execution  of  such  bond,  note,  or 
bllU  or  the  Indonement,  acceptance*  or  the 


contents  thereof.  In  which  case  proof  of 
such  execntlon,  indorsement,  acceptance,  or 
contents  must  be  made  by  the  irtalntiff." 
The  statute  is  enabling  and  permissive,  but 
not  mandatory.  Suit  on  a  lost  Instrument 
may  be  brought  without  tbe  affidavit,  but,  if 
so  brought,  tbe  burden  of  proving  the  loss 
and  contents  of  the  instrument  is  on  the 
plaintiff.  When  the  affidavit  is  made,  its 
sole  operation  and  effect  Is  to  shift  this  bur- 
den onto  the  defendant.  Qiassell  v.  Mason, 
82  Ala.  719;  Parker  v.  Edwards,  85  Ala. 
246,  4  South.  612.  But  by  the  ^ress  pro- 
vision of  the  statute  this  onus  is  shifted 
back  again  onto  the  plaintiff  when  the  de- 
fendant, by  verified  plea,  denies  the  execu- 
UoD  of  the  instrument  Bdwards  v.  Parker, 
88  Ala.  8S6,  6  South.  684.  So  that  the  ef- 
fect of  such  a  plea  is  to  entlr^y  emasculate 
and  render  innocuous  the  affidavit  defeat  its 
only  operation,  and  to  leave  the  case  to 
stand  as  If  It  had  never  been  made.  Ab  we 
have  seen,  there  was  a  plea  of  non  est  fac- 
tum in  this  case;  also,  a  plea  denying  plain- 
tiffs* ownership  of  the  Instruments  sued  on. 
These  presented  the  sheer  issues  of  execu- 
tion by  defendant  and  ownership  by  plain- 
tiffs, and  upon  those  issues  the  burden  was 
with  tbe  plaintiffs.  Upon  them  they  were 
allowed  to  read  Nardln's  and  Sand's  affida- 
vits to  the  Jury.  Those  affidavits  were  di- 
rectly pertinent  to  those  Issues,  but  they 
were  clearly  Illegal  as  evidence.  They  were 
not  parts  of  the  complaint,  and,  having  bad 
their  whole  office  in  the  case  wrested  from 
them  by  the  plea,  they  stood  upon  tbe  same 
footing  as  any  other  ex  parte  deposition  of 
the  affiants,— a  footing  of  Incompetency  and 
Inadmissibility.  The  court  In  oar  opinion, 
erred  In  allowing  tiiem  to  go  or  be  read  to 
the  Jury. 

The  theory  of  plaintiffs  was  that  Lucien 
Nardin,  now  deceased,  owned  this  IxHid  and 
these  coupons;  that  he  lost  them  by  acci- 
dent; and  that  the  title  to  them  passed  to 
Tell  and  John  Nardin  by  the  last  will  of 
Luden  Nardin.  The  burden  being  on  plain- 
tlfls  to  show  Ludoi  Nardln's  ownership  of 
tbe  Instruments,  and  their  acddeatal  loss  by 
bim,  they  were  allowed.  In  discharge  of  this 
burden,  to  show  that  said  Jnllen  soon  after 
the  time  of  the  alleged  loss  had  procured 
Mr.  Bromberg,  his  agent  and  attorney,  to  in- 
sert an  advertisement  in  a  newspaper,  stat- 
ing that  bond  No.  17,  Involved  in  this  suit 
had  been  lost  offing  a  reward  for  it  and 
warning  all  persons  against  trading  for  It. 
etc.,  and  the  court  also  allowed  them  to  in- 
troduce the  advertisement  as  printed  in  the 
paper,  purporting  to  be  signed.  "Fred'k  Q. 
Bromberg.  Attorney."  The  basis  of  all  this 
evidence  was  a  mere  declaration  of  Luclen 
Nardin  to  Mr.  Bromberg.  In  effect  that  be 
(Nardin)  owned  and  had  lost  this  bond.  It 
was  hearssy,  not  part  of  the  res  gestse  of 
any  fact  or  situation  pertinent  to  the  case, 
and  the  advertisement  and  all  tJie  testlmmy 
zclating  to  It  shoold  have  baen  ezdnded.  i 
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Assnminf,  without  deciding,  that  plain- 
tiffs' claim  was  such  a  one  as  Is  required  to 
be  presented  to  the  commissioners  by  section 
13  of  the  Code,  in  the  manner,  etc.,  prescribed 
hj  section  1417,  we  think  the  evidence  shows 
such  presentation,  when  the  petitions  of 
Lacien  Naidln  and  Lesquereaux,  his  execu- 
tor, the  action  of  piaintiffs*  attorney  In  seek- 
ing to  have  the  commissioners  recede  from 
their  action  OTermilng  said  petitions,  and  to 
bare  them  allow  the  same  as  prayed  in  those 
petitions,  and  the  other  evidence  as  to  the 
rerlflcation  and  Itemization  of  the  claim  are 
taken  and  considered  together.  The  statute 
does  not  require  the  verification  of  such 
clalnM— «t  least,  when  made  by  the  claimant— 
to  recite  that  he  has  personal  knowledge  of 
Its  correctness.  Code,  |  1417.  At  the  time 
Jnllcn  Nardin  executed  his  will,  at  the  time 
the  evidence  tends  to  show  be  lost  the  cou- 
pons, and  at  the  time  of  his  death  the  bond 
and  coupons  were  not  commercial  paper. 
Kackman  v.  Lehman.  68  Ala.  647;  Reid  v. 
Bank,  TO  Ala.  19&.  If,  for  the  purE>oBe8  <tf 
this  suit,  the  status  of  nonnegotlablilty  Is  t6 
be  considered  as  still  upon  them,  these  plain- 
tiffs are  entitled  to  maintain  this  action  as 
beneficial  owners.  On  the  other  hand,  if 
they  are  now  to  be  treated  as  commercial 
paper,  by  force  of  the  act  of  February  28, 
18S&,  embodied  In  section  876  of  the  Code, 
the  will  of  Laden  Nardin,  taken  in  connec- 
tion with  the  facts  that  the  bond  and  cou- 
pons constituted  in  part  his  residuary  estate 
bequeathed  to  Tell  Nardin  and  John  Nardin, 
and  that  there  has  been  a  final  settlement  of 
his  estate.  Is,  as  against  the  thief  who  pur^ 
loined  them  from  the  testator,  and  In  whose 
hands  they  now  are,  presumptively,  a  trans- 
fer by  Gonstmctlve  delivery  to  plaintiffs, 
vestiug  in  them  the  legal  title  necessary  to 
the  maintenance  of  this  action;  the  thlefs 
mere  naked  and  tortious  possession  for  the 
purposes  of  passing  title  from  the  testator 
into  the  legatee  being  considered  the  posses- 
sion of  the  transferror  before,  and  of  the 
transferee  after,  the  transfer;  he,  of  course, 
liarlng  at  no  time  any  title  or  right  of  pos- 
session. We  are  of  the  opinion  that  the  view 
declared  by  the  trial  court,  that  a  loss  by 
theft  is  within  the  statute,  is  the  correct  one. 
The  qualifying  statutory  phrase  "by  accident" 
may  operate  to  defeat  the  apidlcation  of  the 
provision  to  cases  where  the  holder  has  In- 
tentionally destroyed  or  lost— thrown  sway, 
for  Instance— the  paper,  but  beyond  this  we 
are  sure  that  the  quo  modo  of  the  loss  Is 
Immaterial.  A  loss  by  theft  Is  essentially, 
within  the  purview  of  the  statute,  a  loss  by 
sccldent.  so  fsr  as  the  holder  Is  concerned. 
And  this  construction  Is  reinforced  by  section 
32  of  the  Code,  providing  Indemnity,  and 
thereby  evincing  a  contemplation  that  the 
paper  Is  still  extant. 

Many  mlings  were  made  on  the  plead- 
ings. We  deem  It  unnecessary  to  discuss 
them  all  In  detail.  The  case  finally  got  to 
the  jury  upon  a  fair  presentation  of  Its  real 


issues,  and  If  any  error  was  committed  In 
rulings  on  demurrers,  motions  to  strike,  etc, 
they  Involved  no  injury.  The  complaint,  we 
think,  sufficlentiy  averred  the  axecution  by 
the  county  of  the  bond  Involved  In  the  suit, 
and  of  the  coupons  sued  on.  Moreover, 
whether  the  bond  and  coupons  were  duly  ex- 
ecuted  or  not  If  the  county,  having  atatutory 
authority  to  execute  these  papers,  in  fact  Is- 
sued them,  and  received  the  money  evidenced 
by  the  bond,  and  retained  and  used  it  for  the 
statutory  purpose,  it  cannot  now  be  heard  to 
say  that  It  did  not  execute  the  bond  or  the 
coupons. 

In  the  many  rulings  of  the  court  excepted 
to,  and  not  covered  by  what  we  have  said, 
we  find  no  error.   Reversed  and  remanded. 


NAFTBL  V.  MONTOOUBRY  OOUNTT. 

(Supreme  Oourt  of  Alabama.  Nov.  16,  1900.) 
WITNESSBS-CORONBR'S  INQPHBT- PHYSICIAW 

— PH1K3— sTATirras. 
Code,  S  4673,  declares  that  a  coroner,  when 
the  caose  of  death  Is  uncertain,  may  summon  a 
plmlcian  to  make  a  post  morbun  examination, 
and  ^ve  his  opinion  in  writing,  and  that  the 
physician  shall  be  entitied  to  the  same  fees 
as  for  attending  an  inquest  Section  4936  pro- 
vides a  physician  attending  a  coroner's  In- 
gnest  as  a  witness  shall  be  allowed  a  fee  of 
five  doHars.  to  be  collected  out  of  the  estate 
of  deceased  It  solvent,  and  if  insc^vent  out  of 
the  county  treasnty.  Held,  that  where  a  pby- 
Bician,  under  the  direction  of  a  corona,  made 
a  post  mortem  examination,  and  was  subse- 
qaently  paid  by  the  administrator  of  deceased 
five  dollars,  he  was  not  entitled  to  farther  com- 
pensation from  the  eonnty. 

Appeal  from  dty  cotut  of  Bfontgomery;  A. 
D.  Sayre,  Judge. 

Action  by  J.  H.  Naftti  against  the  county 
of  Montgomery.  From  a  judgment  In  favor 
of  defendant  plaintiff  appeals.  AflSrmed. 

This  action  was  brought  by  the  appellant, 
J.  H.  Naftel,  against  the  county  of  Montgom- 
ery; and  counted  upon  an  account  for  work 
and  labor  done  in  performing  an  autopsy  and 
making  a  microscopical  examination  on  the 
body  of  Kate  Cahaian.  Upon  Issue  Joined 
upon  the  plea  of  the  general  Issue,  the  cause 
was  tried  upon  an  agreed  statement  of  facte, 
without  the  intervention  of  a  jury.  This 
agreed  stetement  set  forth  the  following 
facte:  Kate  Cabalan  suddenly  died  In  Au- 
gust 1896,  within  the  county  of  Montgomery 
and  state  of  Alabama,  under  such  clrcnm- 
stances  as  to  give  reasonable  grounds  to  the 
coroner  of  Montgomery  county  to  believe  that 
she  had  come  to  her  death  by  being  choked 
or  by  the  use  of  other  foul  means.  The  said 
coroner  thereupon  duly  summoned  a  coroner's 
Jury  and  held  an  tnqnest  ever  the  body  of 
the  said  Kate  Cahaian.  and  called  before  him 
and  snch  Jury  J.  H.  Naftel,  the  plaintiff,  who 
was  a  practicing  physician  and  surgeon. 
Plaintiff  by  direction  of  said  coroner  made 
an  examination  of  the  body  of  the  deceased 
In  the  presence  of  said  Jury,  and  steted  ic 
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the  piesenoe  (tf  said  ixirs  XhaX  be  could  not 
Slve  a  inrofesslmal  opinton  as  to  the  cause 
ta  aald  death  of  the  said  Kate  Cahalan  with- 
out holding  an  autopsr  or  post  mortem  exam- 
Inatlon  over  the  bodj.  ThoreivKni  he  was 
directed  to  hold  audi  post  mortem  eyamlna- 
tion  and  to  make  a  microscopic  examina- 
tion of  the  organs  of  the  deceased,  which 
were  reasonably  necessary  to  he  made  in  or- 
der to  determine  whether  or  not  death  re- 
sulted from  foul  means.  Pursuant  to  such 
directions  ^om  the  coroner,  plaintiff  did  per^ 
form  an  antivvy  and  make  a  microscopic  ex- 
amination of  the  organs  at  deceased,  and 
was  engaged  in  and  abont  the  same  for  one 
day  and  a  part  of  another.  Tlie  reasonable 
Talue  of  auch  serrlee  In  making  such  autopsy 
and  microscopic  examination  was  ¥50.  After 
title  same  had  been  made,  plaintiff  appeared 
before  said  coroner  and  coroner's  Jury  and 
testified  and  reported  the  result  of  his  au- 
topsy and  microscopical  examination  and 
gave  a  professional  optalw  upon  the  cause 
of  death  of  the  deceased.  Prior  to  the  bring- 
ing of  this  suit  the  claim  of  plaintiff  against 
defendant  for  the  said  sum  of  (90  was  duly 
presented  to  and  filed  with  the  board  of  reve- 
nue of  Montgomery  county,  and  wholly  dis- 
allowed by  them,  and  their  disallowance  of 
the  same  duly  entered  of  record.  That  the 
estate  at  said  Kate  Cahalan  was  admlnisteiv 
ed  on  and  was  Insolvent  Plaintiff  was  paid 
by  the  administrator  of  the  estate  of  said 
Kate  Cahalan,  deceased,  five  dollars,  and  no 
more,  and  has  receired  no  other  compensa- 
tion or  allowance  either  from  said  admlnla- 
trator  or  from  any  other  source; 

Upon  these  facts  the  court  rendered  Judg- 
ment in  favor  of  the  defendant,  and  to  the 
rendition  of  this  Judgment  the  plaintiff  duly 
excepted.  The  plaintiff  appeals,  and  assigns 
as  error  the  rendition  of  Judgment  In  favor 
of  the  defendant 

Watts,  Troy  &  Caffey,  for  appellant  John 
G.  Flnley,  for  appellee. 

HARALSON,  J.  Whatever  may  have  been 
the  liability  of  counties  at  common  law,  and 
whatever  may  be  their  liability  In  the  differ- 
ent states  of  the  Union,  under  different  stat- 
utes, the  policy  long  adopted  In  this  state 
has  been  and  Is,  to  remove  tb«n  from  any 
liability  on  any  account  except  as  may  be 
allowed  by  statute.  The  weight  of  authot^ 
Ity.  as  this  court  has  heret(tfore  said.  Is  op- 
posed to  subjecting  tiiem  to  common-law  lia- 
bilities.  Barbour  Co.  v.  Hoiu.  48  Ala.  667. 

In  Van  Bppes  v.  Commissioners,  26  Ala. 
460,— a  suit  against  the  county  for  the  hire 
of  carriages,  under  the  direction  of  the  Judge 
of  the  circuit  court  to  convey  the  grand  Ju- 
rors to  the  county  Jail  for  the  purpose  of 
inqiecdng  it,— it  was  said:  "The  county  can 
be  charged  only  with  such  expenses  aa  are 
authoriaed  by  law;  and  unless  there  la  some 
statute,  which  authorized  the  Judge  of  the 
drcnlt  comrt  to  direct  the  sheriff  to  provide 


carriages  to  convey  the  gnnd  Jurors  to  tiie 
Jail,  tm  the  purpose  of  Inspecting  it,  the  ex- 
pense tiiua  Incurred  camtot  be  collected  out  of 
the  county."  Where  there  is  no  law  which 
creates  the  liability.  It  cannot  be  enforced 
against  the  county.  Mitchell  v.  Tallapoosa 
Co.,  80  Ala.  131.  The  county  Is  only  liable 
fw  a  debt  Oxe  law  enables  It  to  contract, 
and  which  it  has  actually  contracted.  Bar- 
iMur  Go.  V.  Clark,  60  Ala.  418;  Posey  v.  Mo- 
bile Co.,  Id.  a  "No  claims  are  chargeable 
on  the  county  treasury,  nor  can  be  paid 
therefrom,  except  such  as  the  law  imposes 
on  the  county*  or  enqwwers  it  to  contract 
No  officer  of  ttie  county  can  charge  It  wltb 
the  payment  of  other  claims,  however  me^ 
itorlous  the  cmslderatitHi,  or  whatever  may 
be  the  benefit  the  county  may  derive  and 
enjoy  from  them/'  Jack  v.  Moore.  66  Ala. 
187. 

These  adjudications  are  full  and  clear  <» 
the  principle,  that  the  counties  hi  this  state, 
acting  throuigh  their  offlcera  and  agents,  do 
not  have  unlimited  authority  In  creating 
debts,  but  In  their  creation  they  are  re- 
strained by,  and  must  act  within  the  power 
conferred,  or  such  as  Is  necessarily  Inci- 
dent thereto.  Zf  anything  further  were  need- 
ed In  this  case.  It  will  be  found  In  the  act 
establishing  the  board  of  revenue  of  Mont- 
gomery county  (Ada  1874-75.  p.  SIS),  In  the 
third  section  of  which  act  It  is  provided  that 
said  board 'shall  have  **the  sole  right  and  au- 
thority to  bind  the  county  of  Montgiwiery  aa 
any  contract  for  the  payment  of  money." 

Section  4924  of  the  Code  authorises  the 
coroner  of  the  county  under  the  conditions 
and  In  the  manaer  therein  directed,  to  hold 
an  Inquest  over  the  body  of  a  person  who 
has  been  Itilled,  or  suddenly  died,  under  such 
clrcumstaucea  as  afford  a  reasonable  ground 
for  -believing  that  such  death  has  been  oc- 
casioned by  the  act  of  another  by  unlawful 
means. 

Section  4926  provides  for  the  subpoenaing 
of  witnesses  when  an  inauest  Is  held,  and 
among  them,  a  phyddan  or  surgeon,  wlio 
must  in  the  presence  of  the  Jury,  Inspect  the 
body,  and  give  a  professional  opinion  as  to 
the  cause  of  death.  Any  witness  thus  sub- 
poenaed, who  refuses  to  answer.  Is  guilty  ot 
a  misdemeanor.  Section  4928.  The  phy- 
sician or  surgeon  Is  allowed,  aa  a  witness,  five 
dollars,  with  one  dollar  additional  for  ^ch 
mile  he  may  have  traveled  In  attoidlng  such 
Inquest  to  be  collected  out  of  the  estate  ot 
the  deceased.  If  solvent  and  If  bsolvent  to 
be  paid  out  of  the  county  treasury.  Section 
4036.  This  section  Is  found  under  the  bead 
of  "Inquests,"  and  must  be  construed  in  con- 
nection wltb  section  4573,  fOnnd  under  the 
bead  of  "Fees  of  Coroners."  Both  sections 
make  reference  to  the  fees  to  be  allowed  to 
physicians  or  surgeons  for  examining  the 
body  of  the  deceased.  The  latter  section 
(4573),  appears  hi  the  Code  of  188S,  as  sec- 
tion 4876,  and  the  former  (4936).  as  section 
481d:  but  In  the  rearran^ment  of  the  Code 
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of  1S96»  tbe  flnt  tppean  ahead  of  the  latter 
as  section  4573,  and  the  other,  afterwards,  as 
section  4Si6Q,  With  such  explanation,  one  on- 
dewtands  why  section  4673  appropriately  re- 
fers to  section  4966,  apparently  later,  and 
whjr  Uie  i^rlslons  of  last  section  aie  re- 
ferred to  aa  a  part  of  the  flrat  named.  Said 
section  4S73,  In  article  it,  c.  141,  concerning 
"Fees  of  Oonmras,"  Is  headed  "Fees  for  In- 
<ine8t.  How  Taxed  and  Paid;  Post  Mortem 
Examinations  ud  Fees  Therefor;  Other 
Peea."  Inooests,  on  which  the  fees  herein 
prescribed  are  based,  are  provided  to  be  held 
In  the  after«niearlnff  article  7,  c.  162,  com- 
mencing with  section  4824.  Section  4673.  as 
to  these  lees,  prorldes:  "Fees  tcx  holding 
laqpeet  shall  be  paid  out  of  the  county  treaa- 
ni7,  when.  In  the  i^ilnlon  of  the  court  of 
comity  cwmnlsrioners  or  board  of  revenue, 
the  inqveat  dionld  have  been  h^  *  *  * 
Bnt  no  fees  shall  be  imld  for  an  inooeet  when 
it  Is  publicly  known  b^ore  the  jury  Is  snm* 
moned,  what  caused  the  death  of  the  deceaa- 
ed,  or  whoi  the  slayer  baa  been  arrested  for 
the  homicide;  but  In  sncta  case,  If  the  im- 
mediate cause  of  the  death  Is  uncertain,  a 
physician  or  surgeon  nu^  be  aummoned  to 
make  a  post  mortem  examination,  who  shall 
give  his  <q»inlon  In  writing  as  to  the  cause  of 
the  deatb.  which  must  he  returned  by  the 
comer  as  Inquests  are  returned  by  him,  and 
such  coroner,  physician,  or  surgeon,  shall  be 
entitled  to  ttie  same  fee  and  mileage,  to  be 
paid  In  the  same  manner,  as  tor  attending  an 
Inqnest,**  etc.  The  coroner's  fees  are  pre- 
scribed bj  section  4672.  bnt  the  fee  of  the 
physician  or  snrgetm  la  not  prescribed  In  said 
diapter  relating  to  fees  of  coroners,  etc^  and 
Is  found  alone  in  said  sectltm  4936,— sec- 
tions 46T2  and  4678  having  beea  adopted  with 
Trference  thereto.  It  is  thus  made  clear,  that 
each  of  said  sections  relate  to  the  same  sab- 
Jeet-mattCT,  and  are  to  be  construed  together. 
Bnt  one  fee  is  allowed  the  physician  or  sur* 
geen  for  attending  an  Inqnest  and  giving 
his  professional  opinion  after  examining  the 
dead  body,  however  much  labor  skill  It 
may  have  required,  and  the  fee  therefor  is 
speeifteally  prescribed.  If  It  be  said,  that 
this  allowance  is  Ina^quate,  a  full  answer  to 
the  saggeatim  Is,  that  the  k«lslature  has  pre- 
aeribed  this  and  no  other  fee  for  such  serv- 
IcesL  It  often  occurs  in  rendering  services  to 
the  state  and  county,  that  the  dtlaen  is  In- 
adequately eooipraisated  In  money,  notab^  in 
the  eases  of  Jurors  and  wltiMsses,  whose  fees, 
as  allowed  by  law,  In  many  Inabinces,  fiUl 
short  of  their  actual  expenses,  to  say  nothing 
of  the  value  of  ttielr  time,  their  tronble,  and 
losses  In  business.  'J^eir  oompensatltm 
comes  mainly,  from  the  services  they  render 
tile  county  in  the  interest  of  law,  order  and 
good  government;  and  so  does  the  physldan's- 
or  sutgeotfa,  wboi  he  bestows  bis  sklU  In 
the  duties  leqidred  of  blm  In  holding  Inquests, 
In  the  Intereat  of  the  discovery  of  unlawful 
bomlddea  and  the  punishment  of  the  perpe- 
tiatom  of  them.  Tbe  plaintiff,  aa  aniears, 


ineelved  the  fte  allowed  blm  by  law,  and  was 

titled  to  no  more. 

On  the  agreed  statement  of  facta,  the  court 
below,  trying  the  cause  thereon,  veiy  prop- 
erty rendered  a  Judgment  for  defendant 

Affirmed. 


IfARTIN  V.  BfASSIE. 

(Supreme  Court  of  Alabama.    Nov.  27,  1900.) 

CONTRACTS— BNTIRB  AND  SEPARABLE  CON- 
TRACT S— ABANDON  M  BNT— QUANT  UU  MBRUTT 
—AMENDMENT  OF  PLBADINQS. 

1.  A  complaiDt  alleged  defendant's  breach  of  a 
contract  requiring  plaintiff  to  perform  the  work 
assigned  to  him  by  defendant  in  codifying  tbe 
laws  of  tbe  state  till  the  comoletion  of  sueb 
work.  Defendant  and  plaintiff  ooth  performed 
their  parts  of  the  contract  till  a  fire  occurred, 
which  damaged  plaintiff's  library,  when  he  re- 
tamed  certain  work  In  his  possession,  with  a 
message  that  he  coald  do  no  more  work.  De- 
fendant then  employed  other  help,  and  plaintiff 
did  not  offer  to  proceed  with  the  work.  H'-ld, 
that  it  was  error  to  allow  plaintiff,  against  the 
defendant's  objection,  to  amend  by  pleading 
the  common  coonts  for  work  and  labor  done  and 
for  goods,  wares,  and  merchandise  sold,  since 
the  work  was  performed  under  an  entire  con- 
tract, aad  plaintiff  coold  not  recover  on  a  qnan- 
tnm  memlt 

2.  Where  i>IaintifF,  who  contracted  to  perfohn 
the  work  assigned  to  him  In  the  codification  of 
tbe  state  laws  till  the  completion  of  such  work, 
retamed  the  work  in  his  possession  on  having 
his  library  damaged  by  fire,  and  sent  word  to 
the  defendant  that  be  could  do  no  more  work, 
and  he  did  not  afterwards  ask  to  continue  tlie 
work,  it  was  an  abandonment  of  an  entire  con- 
tract, which  would  ijrerent  a  recovery  of  com- 
pensation thereon  for  the  work  performed. 

Appeal  from  circuit  court,  Montgomwy 
county;  John  C.  Anderson,  Judge. 

Action  on  contract  by  P.  G.  Massle  against 
William  L.  Martin.  From  a  Judgment  In  fa- 
vor of  tbe  idalntlff,  defendant  appeals.  Be- 
versed. 

This  suit  was  brought  by  the  appellee, 
P.  C.  Massle,  against  the  appellant,  William 
It.  Martin,  to  recover  of  the  d^endant  the 
amount  claimed  to  be  due  tbe  plaintiff  un- 
der a  certain  contract  by  which  tbe  ^alntffl 
agreed  to  perform  certain  work  tor  the  de- 
fradant  in  codifying  the  laws  of  Alabama. 

The  original  complaint  counted  upon  a 
special  contract  in  writing  which  Is  set  out 
therein.  Attee  the  introduction  of  all  tbe 
evidence  In  the  case,  upon  tbe  court  intimat- 
ing that  it  would  give  the  general  affirmative 
cbaw  requested  by  the  defendant,  tbe 
l^ntlff  asked  leave  to  amend  his  complaint 
1^  adding  the  common  counts.  The  facts 
pertaining  to  the  allowance  of  the  amend- 
ment and  the  exceptions  thereto  are  suffi- 
ciently set  forth  In  the  oidnlon,  aa  are  also 
'the  other  facts  of  the  case  necessary  to  an 
understanding  of  tbe  decision  on  the  preseat 
appeaL 

The  court  In  Its  general  chuge  to  the  Jury 
Instructed  th«n  amcmg  other  things  as  fol- 
lows: "I  charge  you  that,  notwithstanding 
the  contract  was  bfoken  by  tbe  plaint^  and 
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tmnlnated  by  the  defradaiit,  yet  If  ttw  de- 
fendant used  the  work  of  the  plaintiff,  then 
the  plaintiff  can  recover  for  what  his  lerT- 
Icea  are  reasonably  worth,  and  you  hare  the 
contract  before  yon  which  has  been  intro- 
duced In  fiTidence  and  which  you  may  con- 
sider In  ascertainlnff  the  value  ot  said  woric 
or  lerrlces."  To  this  portion  of  the  court's 
general  charge  the  defendant  s^arately  ex- 
cepted, and  also  s^arately  excepted  to  the 
court's  giving  at  the  request  ot  the  plain- 
tiff the  following  written  charge:  "The  court 
durges  the  Jury,  that  If  they  believe  from 
the  evidence  that  the  plaintiff  may  have 
neglected  to  do  wtnfe  glvoi  him  to  do  under 
ttie  contract  In  erldmce  by  the  defendant, 
or  did  any  oUier  act  which  might  amount  to 
a  breach  of  the  omtract,  yet  if  they  also  be- 
lieve from  tba  evidence  that  defendant,  be- 
ing aware  ot  such  neglect,  omission  or  act; 
made  any  payment  on  said  contract  to  plain- 
tiff, thai  fliis  amounted  to  a  waiver  by  de- 
fendant of  such  neglect  or  omission  or  act 
of  lAalntlff,  committed  prior  to  the  day  of 
sndi  payment** 

At  the  request  of  the  defendant  In  writing, 
the  court  instructed  the  Jury  aa  follows:  "If 
the  Jury  believe  the  evidence  the  plaintiff 
cannot  recover  on  the  written  contract." 
The  defradant  s^arately  excepted  to  the 
court's  refusal  to  give  among  other  written 
diarges  requested  by  him,  the  following: 
(1)  "The  court  charges  tile  jury  that  if  they 
believe  the  evidence  they  will  And  a  verdict 
for  the  defendant"  (2)  "If  the  Jury  beUeve 
the  evidence  tlie  plaintiff  cannot  recover  uih 
der  the  cmnmon  counta." 

There  were  verdict  and  Judgment  in  favor 
of  the  irialntiff  fixing  his  recovery  at  9145.* 
The  defendant  appeals,  and  assigns  aa  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Bfartln  ft  Bouldln,  for  appellant  Qordon 
Macdonald.  for  appellee. 

HASALSON.  J.  In  Hawkins  Gilbert 
10  Ala.  57,  it  was  said  for  the  court  by 
Dargan,  O.  J.,  that  **whai  one  party  has 
entered  Into  a  qieclal  contract  to  do  cer^ 
tain  w€^,  or  perform  a  spedfied  service, 
and  the  wwk  is  done,  but  not  in  conformity 
with  the  terms  the  omtract  yet  if  It  be 
accepted  and  was  beneficial  to  the  party  for 
whom  it  was  to  be  performed,  the  party  per- 
forming the  work  or  rendering  the  service, 
may  recover  on  a  quantum  meruit  u  much 
as  the  work  or  sovlce  was  reasonably  worth, 
notwithstanding  It  be  not  perfmrned  accord- 
ing to  the  terms  of  the  qiedal  contract" 
Under  the  principle  thus  announced,  If  the 
contract  is  an  entire  one.  the  obligation  of 
the  party  engaging  the  ether  to  do  the  work 
or  perform  the  service,  to  pay  for  the  same, 
rests  upon  the  fact  that  there  has  been  no 
abandonment  of  the  contract  by  the  employd, 
avd  the  onployer,  notwithstanding  the  work 
er  senrloe  has  not  been  performed  accord- 


ing to  tiie  terms  of  the  agreement  therefor, 
has  accepted  the  same  and  derived  benefit 
tiier^rom.  But  whwe  there  has  bew  a 
failnre  to  pHform  flie  omtract  according  to 
Iti  tenoM,  and  the  emidoyer  has  not  accepted 
the  same,  there  can  be  no  recoray  asalnsC 
him  tor  -work  and  labor  done.  Bell  v. 
Teague,  8S  Ala.  211.  8  South.  SSI.  In  the 
ease  of  Hawkins  v.  Gilbert  suj^  flie  court 
added,  after  stating  the  fliat  principle  above 
quoted:  "But  we  have  aeat  no  case  that 
holds  the  law  to  be.  that  a  party  maj  aban- 
don  the  work  without  cause  or  reaaon,  be- 
fore It  is  finished,  and  recover  on  a  coont  for 
work  and  labw.  SnCb  a  ^inclple  vonld  li- 
able a  party  to  violate  his  contract  with  im- 
punity, and  still  recover  tas  the  aervloe  ren- 
dered or  labor  performed." 

The  general  rule  is,  that  whwe  there  la  an 
express  contract  the  plaintiff  cannot  reswt 
to  an  Implied  one^  but  must  recover,  If  at  all, 
on  the  express  agreemmt  "An  exception  te 
the  rule,  however,  la  that  he  may  recover  en 
the  common  counts,  although  the  evidence 
discloses  a  qieclal  agreement  when  such 
agreement  has  been  executed  and  folly  per- 
formed, and  no  duty  remains  but  the  pay- 
ment ot  the  ^ce  in  moaej  by  the  defendant 
But  so  long  as  the  contract  omtinnea  vxeca- 
tory,  the  plaintiff  must  dedaie  specially," 
and  prove  p«rfwnianc&  Jonas  ▼.  King,  81 
AU.  88S,  1  South.  681;  Burkham  T.  Spiers, 
(te  AhL  U7;  Power  Co.  v.  Hanby,  101  Ala. 
IB,  18  Sooth.  848;  Woodrow  v.  Hawvlng,  106 
Ala.  24<K  16  South.  720;  Staffi»d  v.  Sibley. 
106  AbL  188,  17  South.  824:  AndersMi  v. 
Bngllsh  (Ala.)  25  South.  748;  Darden  v. 
James,  48  Ala.  88;  Abercromble  v.  Vandiver 
(Ala.)  28  South.  481;  2  Smith.  Lead.  Cas. 
(Bth  Ed.)  S3. 

Cases  often  arise,  that  an  employer  under 
an  entire  contract  with  hla  employA  Is  In  a 
position,  known  to  the  parties  In  the  begin- 
ning, where  he  cannot  escape  accepting 
the  work  or  services  of  the  latter,  aa  they 
are  rendered,  and  his  acceptance  of  what 
has  been  done  ia  unavoidable,  and  to  that 
extent  not  his  tfholce,  and  his  ^omlso  to  pay 
therefor,  from  such  acceptance,  cannot  be 
Implied.  The  books  abound  with  lUustratiooB 
of  this  charactiN'. 

In  Wright  V.  Turner,  1  Stew.  29,  the  plain- 
tiff proved  that  under  a  ocmtract  to  serve  the 
defendant  three  months  at  810  a  mimth.  he 
had  served  falm  about  one  month  and  eight 
days,  and  that,  against  defendant's  consoit 
left  his  service;  that  whoi  he  did  ao,  the 
latter  offered  to  give  him  a  dueblll  tot  his 
wages  for  the  time  he  bad  served.  The 
court  said:  "The  contract  was  entire.  As 
the  plaintiff  left  the  defendantfa  service  with- 
out biB  consent,  he  Is  not  entitled  to  recOTer, 
even  for  the  time  he  had  served.  The  offer 
to  give  a^  dueblll  Is  to  be  considered  as  an 
offer  on  the  part  of  defendant  to  purchase 
his  peace."  etc  Here,  the  defendant  got  the 
benefit  of  the  service  that  had  been  rmdered 
by  his  employe  under  the  abandoned  con- 
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tract,  aco^ted.  miaroldably.  as  the  work  pro- 
fiesMd,  and  witli  no  ability  to  return  It. 

In  Fettlgrev  t.  Bishop,  8  AJa.  410,  the 
^■Intlff  contracted  with  the  defmdant  as  an 
owntes  for  12  monOks.  tor  tiie  nun  of  |275 
and  20  bnshela  of  com.  He  commueed  about 
tbe  let  January,  and  continued  near  11 
mottthB,  and  quit  his  employer's  serrlce  with- 
out his  GMsent  The  conrt  said:  "The  con- 
ttaet  of  the  defndant  In  em»,  In  this  case, 
was  to  aarre  the  plaintiff  In  error  as  an  over- 
leer.  ftir  a  fixed  compensatlcHi;  and,  to  re* 
eorer.  It  la'  necessary  be  sboold  show  that 
he  had  performed  tbe  contract  on  his  part, 
or  that  he  bas  been  prevented  from  doing  so 
by  the  act  of  the  opposite  party.  Tbe  at? 
tempt  bete  Is  to  recover  compensation  for  a 
part  of  the  time,  without  Aowlng  any  reason 
for  his  fallnre  to  perform  the  entire  contract; 
to  permit  this  to  be  done^  would  be  to  permit 
one  of  the  partiM  to  a  cratract  to  make  a 
material  alteratlcot  In  Its  terms,  without  the 
consent  of  the  other.**  In  this  Instance,  tbe 
employer  had,  as  fak  tbe  case  last  referred  to, 
accepted,  because  he  could  not  do  otherwise, 
fb»  service  of  the  plaintiff  and  the  benefits 
arising  therefrom,  for  11  ont  oi  tbe  12  months 
of  the  year  plaintiff  was  hired  to  labor. 

GiThan  t.  Dallas  Adm'z,  4  Ala.  830,  was 
another  case  of  an  overseer,  who,  under  a 
coQttact  to  serve  for  a  year  at  a  fixed  com* 
pessatlon.  died  during  the  year.  It  was  heM 
Hiat  his  personal  representative  could  not 
recover  a  pro  rata  compensation  f6r  tbe  pe- 
riod be  served.  This  ease,  and  others  like  It, 
led,  presumably,  to  the  adoption  of  section 
8S  of  the  Oode,  appearing  as  section  21S0  of 
tile  Code  of  ISSt,  and  carried  Into  subsequenf 
Codes,  providing,  that  in  such  a  case,  the 
peisonal  representative  may  recover  a  rata- 
Ue  compensation  for  services  actually  ren- 
dered, nc^Ithstandlng  tbe  entirety  of  tbe 
COT  tract 

In  the  ease  before  ns.  It  Is  not  denied  that 
tbe  contract  was  entire.  It  had  no  q>eolfled 
time  to  run.  short  of  the  completion  of  tbe 
codification  In  code  form  of  the  lavrs  of  Ala- 
bama. Flalnttfl  by  Its  terms  agreed  to  per- 
form such  parta  ot  the  work  as  might  be  as* 
signed  to  him  by  the  defendant,  "and  to  do 
all  in  his  power  to  make  tbe  work  of  tbe 
Oode  a  success  In  every  particular.**  This 
vas  a  provision  for  service,  sucAi  as  should 
be  assigned  him  by  defendant,— the  commls- 
ilontt'  spp(rinted  to  codify  tbe  lawsr-untll  tbe 
eotlre  work  was  completed.  Plaintiff  was  to 
receive  as  compensation  VtS  per  month,  not 
oceedlng.  If  be  worked  longer,  |l,O00;  The 
ton  was  tostltnted  in  tiie  beginning,  on  the 
contnet  itself,  alleging  Its  breach  by  the 
defendant  The  esse  was  tried  with  that 
UK  count  alone  In  the  complaint  the  plaintiff 
lelTlttg  entJrdy  opon  tbe  contract  and  its 
brpacb  by  defendant  for  a  recovery.  After 
all  the  evidence  was  In,  the  defendant  re- 
Voested  In  writing  the  genwal  charge;  and 
ai  tbe  bni  of  exceptions  shows,  "the  court 
Intimating  an  Intention  to  give  such  charge, 
SOSo^ 


the  plaintiff  asked  leave  to  amend  bis  com-' 
I^nt;  by  adding  common  counts,  numbered 
1  and  %  respectively,  count  Now  1  claiming 
9500  for  work  and  labor  done  and  matorlals 
furnished  In  the  years  1885,  1886  and  1897; 
and  count  No.  2  claiming  the  aame  sum  for 
^ods,  wares  and  merchandise  sold  during 
said  years." 

"The  defendant  objected  to  the  allowance 
of  said  am«idment  first,  because  It  Intro- 
duced a  new  cause  of  action  Into  the  com- 
plaint; second,  because  tbe  amendment  is  a 
departure  from  the  original  complaint;  third, 
because  there  was  no  evidence  to  support  It; 
fourth,  because  tbe  woric  was  done  under  a 
fecial  contract  in  writing,  and  fifth,  the 
causes  of  action  attempted  to  be  set  up  by 
said  amendment  arose.  If  at  all,  nnder  a 
special  contract  In  writing  which  had  been 
Introduced  In  evidence,  and  plaintiff  must 
recover.  If  at  all,  under  said  special  contract 
But  the  court  overruled  defendant's  objection 
to  the  allowance  of  said  amendment  and  per- 
mitted It  to  be  made  and  filed,  and  to  this 
ruling  of  the  court  the  defendant  excepted.** 

The  plaintiff  on  his  own  examination  as  a 
witness,  testified  what  work  he  had  done  In 
aid  of  defendant  In  his  preparation  of  tbe 
Code.  Tbe  evidence  shows  he  pr^red  the 
tsaA  of  several  subjects,  as  assigned  to  bim 
by  defendant  which  were  reviewed,  and  in 
certain  particulars  changed  by  defendant; 
that  def^dant  assigned  blm  a  number  of 
subjects  to  be  annototed.  Including  the  sub- 
ject of  "Mandamus.**  Be  stated:  'The  prac- 
tice was  for  Martin  to  assign  me  a  piece  of 
work  at  the  time,  when  one  piece  was  com- 
pleted and  retonied,  and  another  would  be 
assigned.  I  did  all  the  work  assigned  to  me, 
except  the  annotations  to  the  subject  of  'Man- 
damus.' That  subject  was  assigned  me  to 
annotate  some  time  In  June,  1897.  I  had  a 
fire  June  27.  1897.  whldi  damaged  my  books 
BO  that  I  could  not  use  than.  Uy  office  was 
closed  for  a  week  or  two  for  the  loss  from 
fire  to  be  adjusted.  Some  time  in  Augnst 
1897,  I  sent  the  manoscript  text  to  Mr.  Mar- 
tin (by  his  son,  I  thluk)  with  the  message 
that  I  could  not  do  any  mwe  work." 

Tbe  evidence  shows,  that  the  Code  went  to 
press  in  June,  1887,  and  was  concluded  la 
January,  188Sl  It  further  shows,  on  the  part 
of  defendant  If  that  were  Imprntant,  that 
plaintiff  failed  to  perform  the  work  assigned 
him  with  diligence,  and  that  on  the  part  of 
plaintiff,  that  be  did  perform  It  well  and  dili- 
gently, and  that  It  was  worth  more  than 
$1,000.  The  defendant  swore,  that  plaintiff, 
after  the  return  <rf  the  "Mandamus"  manu- 
script never  applied  to  him,  and  he  never 
sought  him  for  other  work,  and  stated,  that 
at  the  time  he  sent  the  "Mandamus"  back, 
"I  was  exceedingly  busy  with  the  Oode  work, 
and  had  other  subjects  for  him  to  annotate. 
I  was  compelled  to  employ  other  persons  to 
assist  In  making  the  annotattons.  at  a  cost  of 
more  than  f 500.  at  very  reasonable  rates  of 
compensation.**  ^ 
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The  plaintiff's  own  evidence,  as  Bet  out 
above,  as  well  as  that  of  the  defendant,  shows 
without  conflict,  that  plaintiff,  of  his  own 
accord,  declined  to  render  service  to  defend- 
ant under  his  said  contract  with  him,  and 
abandoned  the  same.  In  August  lSi>7,  and 
thereafter  did  no  other  work  thereunder, 
though  said  contract  was  and  remains  un- 
executed by  him.  Under  these  conditions,  be 
bad  no  right  to  amend  his  complaint,  against 
the  objections  of  defendant,  In  tJie  manner  be 
was  allowed  to  do.  His  only  remedy.  If  any 
he  had,  was  on  his  contract;  and  under  the 
facts  as  disclosed  by  the  evidence,  if  be  ha^ 
sued  In  the  beginning  alone  upon  bis  common 
counts,  he  could  not  have  maintained  the 
suit.  Moreover,  under  the  undisputed  evi- 
dence. It  Is  equally  clear,  he  could  not  have 
recovered,  suing  on  the  contract  alone.  It  is 
unnecessary  to  consider  the  other  assign- 
ments of  error. 

The  general  charge  as  requested  should 
have  been  given  for  defendant 

Reversed  and  remanded. 


ANDREWS  et  al.  v.  TUCKER  et  aL 

(Supreme  Court  of  Alabama.    Nov.  20,  1900.) 

RAILROADS— GRADINQ— CONTRACT  —  BREACH 
—  WAIVER  OP  FORFEITURE  —  PAYMENT  AS 
ACCEPTANCE— ORAL.  AGREEMENT  —  ACTIONS 
— EVIDBMCE— TKIAL-INSTRUCTIONS. 

1.  The  fact  that  partin  acted  on  and  treated 
a  contract  as  still  in  force  after  the  time  spec- 
ified for  completion  bad  expired,  before  com- 
pletion, .  and  the  contract  was  forfeitable  at 
dereadants'  o|>tion,  implied  an  agreement  on 
the  defendants*  part  not  to  treat  plaintiffs' 
failure  as  a  cause  of  forfeiture,  and  hence  they 
could  not  claim  forfeiture  as  a  defense  to  an 
action  for  the  balance  due  on  the  work. 

2.  After  expiration  of  the  time  limited,  the 
work  beiuK  still  unfinished,  defendants  request- 
ed plaintilts  to  terminate  the  ■.'ontract  releasing 
them  from  completion  of  the  work,  agreeing 
to  pay  the  balance  due  on  the  work  done,  and 
did  pay  a  port  of  such  balance.  Held,  that  de- 
fendants could  not  repudiate  their  liability  to 
pay  for  work  done  in  an  incomplete  perform- 
ance of  the  contract  which  was  waived  by 
acceptance  of  the  work  done  by  an  express 
agreement  to  pay  for  It. 

8.  In  an  action  to  recover  the  balance  due  on 
such  work  it  was  proper  to  admit  evidence 
tending  to  show  that  defendants  orally  agreed 
to  the  cessation  of  work  by  plaintiffs,  and  to 
pay  them  the  balance  due  according  to  the 
original  rates  (or  the  grading  done,  and  that 
a  payment  was  actually  maiie  under  such  oral 
agreement  for  the  purpose  of  estnblisbing  a 
modification  of  the  original  contract  in  respect 
of  the  length  of  roadbed  to  be  graded,  and  a 
waiver  on  defendants'  part  of  unfulfilled  stip- 
ulations concerning  work  theretofore  done. 

4.  The  origiHtti  contract  havinc  named  weath- 
er as  a  contingency  which  mignt  excnse  com- 

Eletion  by  the  time  spocilied,  and  defendants 
aving  agreed  to  furnish  sewer  pipes  for  the 
work  when  needed,  evidence  that  there  was 
much  wet  weather  during  the  work,  and  that 
defendants  failed  to  fnmish  the  sewer  pipe, 
was  relevant,  and  properly  admitted,  as  furnish- 
ing a  reason  for  aud  a  probability  of  waiver  by 
defendants  of  delnyfi  occasioned  by  such  causes. 

5.  Where  plaintiffs  contracted  with  defend- 
ants to  grade  a  railroad  bed  accordins  to  cer- 
tain spccificalions.  made  a  part  of  the  con- 
tract but  qait  work  before  completion  of  the 


contract  under  agreement  with  defendants,  in 
an  action  by  plaintiffs  for  the  balance  dne  for 
the  work  done  and  agreed  to  be  paid,  the  con- 
tract between  defendants  as  original  contract- 
ors and  the  railroad  company  was  properly  ex- 
cluded as  Immaterial,  Its  specifications  for  con- 
struction only  bring  adopted  into  the  agree- 
ment hetween  plaintiffs  and  defendants,  which 
were  set  out  in  full  in  their  contract  which 
was  in  evidence. 

6.  Settlements  between  defendants  and  the 
railroad  company,  in  which  certain  auioanti 
were  deducted  because  of  a  delicieDcj  of  t 
number  of  cubic  yards  of  earth  which  plaiDtiffs 
had  failed  to  move  from  a  part  of  the  road 
let  to  them  by  defendants,  were  properly  ex- 
cluded, being  res  inter  alios  acta  as  to  plain- 
tiffs. 

7.  A  witness  having  testified  that  defendauts 
did  not  bring  the  grade  up  to  the  engiueor's 
stakes,  as  specified  in  the  contract  betwctu 
plaintiffs  and  defendants,  it  was  proper  to  re- 
fuse to  permit  him  to  testify  to  the  value  of  the 
work  required  to  bring  the  grade  np  to  those 
stakes,  it  not  sppearing  that  he  had  examined 
the  grade,  or  knew  the  facilities  for  raising  it, 
or  that  he  had  knowledge  of  the  coat  or  value 
of  such  work. 

8.  Plaintiffs  contracted  with  defendants  to 
construct  a  railroad  bed  acconlin^c  to  certain 
specifications,  to  be  done  by  a  specified  time  if 
weather  permitted,  defcudantii  having  the 
right  to  revoke  the  contract  for  plaintiffs'  fail- 
ure to  comply  with  its  stipulations,  and  relet 
the  work.  The  work  was  not  completed  wiilnu 
the  time  hmited,  aud  a  short  time  thereiif;er 
plaintiffs  quit  work,  as  they  claimed,  at  de 
fendants'  request,  on  an  oral  agreement  to  pay 
them  the  reserve  of  20  per  cent,  of  the  orig- 
inal price  retained  by  plaintiffs,  a  part  of 
which  was  afterwards  paid  as  agreed,  and 
for  the  balance  of  which  they  sued.  Held  prop- 
er to  refnse  instructions  which  would  oare 
withdrawn  from  the  jury  the  question  of  de- 
fendants' liability  on  the  contract  as  modified, 
if  it  was  modified,  or  on  a  quantum  meruit  by 
reason  of  an  acceptance  of  ttie  work,  if  there 
was  such  acceptance;  the  jury  being  bonnd,  ' 
under  the  evidence,  to  consider  such  question?, 

9.  The  oral  agreement  to  uay  the  20  per  cput. 
reserve  for  the  work  done,  oeing  an  estimation 
by  the  parties  themselves  of  the  amount  to 
be  paid,  dispensed  with  the  stipulation  io  the 
original  contract  for  furnishiug  estimates  of 
the  engineer;  and  instructions  that,  the  orig- 
inal contract  having  requirad  all  payments 
made  ttiereunder  to  be  made  on  estimates  of 
the  engineer  if  plaintiffs  failed  to  furnish  such 
estimates,  and  unless  the  amount  due  was  de- 
termined by  the  engineer  before  commenoe-  j 
ment  of  the  suit,  plaintiffs  could  not  recover.  | 
were  properly  refused. 

10.  An  instruction  that  the  jury  might  look 
at  the  fact,  if  it  was  a  fact,  that  defendants 
pnt  other  parties  to  work  on  that  pai-t  of  the 
road  which  plaintiffs  had  contracted  to  grade, 
in  determininR  whether  or  not  defendants  re- 
voked the  contract  with  plainti^  was  proper- 
ly refused  as  argumentative. 

11.  An  instruction  that  under  the  terms  of  the 
original  contract  defendants  bad  the  right  lu 
place  other  parties  at  work  on  that  part  of 
the  road  which  plaintiffs  had  contracted  to  I 
frrade  after  the  time  limited  for  the  coraple-  I 
tion  was  properly  refused,  as  It  requested  the 
jury  to  take  no  account  of  the  contract  jirovi- 
sion  for  delays  by  weather,  or  the  evidence 
tending  to  show  that  the  work  was  In  fact  de- 
layed by  rain. 

Appeal  from  circuit  court.  Chambers  coun- 
ty; W.  D.  Denson,  Judge. 

Action  by  J.  A.  and  L.  C.  Tucker  against 
M.  A.  Andrews,  T.  H.  Allen,  and  J.  D.  Moore- 
field.  From  a  judgment  In  favor  of  pKiin- 
tlffs.  defendants  appeaL  Afflrmed. 
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This  actloa  was  brougbt  by  the  appellees, 
J.  A.  and  L.  C.  Tucker,  against  M.  A.  An- 
drews, T.  H.  Allen,  and  J.  D.  Moorefleld, 
composing  the  firm  of  Andrews,  Allen  & 
Jfoorefleld.  The  compIaJnt,  as  originally  fil- 
ed, contained  three  counts.  The  first  count 
was  for  fl50  due  for  work  and  labor  done 
for  the  defendants  by  the  plaintiffs  on  Octo- 
ber 15,  1896.  The  second  count  was  on  an 
aecoant  stated  on  October  10,  1898.  The 
third  count  was  for  $150  due  for  work  and 
labor  done  under  a  contract  between  plain- 
tiffs and  defendants.  The  demurrer  of  the 
defendants  to  the  third  count  was  sustained. 
To  the  first  and  second  counts  of  the  com- 
plaint the  defendants  pleaded  the  general  Is- 
Boe  and  several  special  pleas.  To  the  second 
p)ea  the  defendants  set  up  that  the  sum  sued 
for  was  for  work  and  labor  done  under  a 
contract  made  between  the  plaintiffs  and  the 
defendants  In  writing.  This  contract  was 
Mt  out  In  extNiao  In  the  second  plea,  and 
was.  In  sabstance.  as  follows:  The  plaintiffs 
agreed,  for  a  certain  express  consideration, 
to  grade  for  the  defendants  the  roadbed  for 
the  main  and  side  tracks  of  the  Lafayette 
Railway,  as  surveyed  and  located  by  J. 
Cowan,  "commencing  at  a  point  above  Oak 
Bowery,  where  Andrews,  Allen  &  Moorefleld 
left  off  grading;  thence  along  said  railway, 
as  surveyed,  to  the  terminal  point,  one  mile 
from  starting  point.  No.  SOS;  thence  to  com- 
mence work  at  station  No.  885,  to  grade  four 
miles,  more  or  less,  according  to  the  survey 
and  profile  of  said  Cowan  and  the  speclflea- 
tUms  thereto  attached,  at  the  rate  of  8  cents 
per  cable  yard  of  matalal  moved,  roadbed 
measurement"  The  grading  was  agreed  to 
be  done  according  to  the  spectflcations  at- 
tached to  the  contract,  and  the  plaintiffs 
agreed  to  finish  and  complete  the  grading  as 
specified  by  the  Ist  day  of  March.  1896,  "un- 
less prevented  by  the  weather."  The  defend- 
snts  agreed  "to  deliver  all  sewer  piping  need- 
ed at  any  point  along  the  line  when  they  are 
to  be  used.'*  It  was  stipulated  In  said  con- 
tract that  tiie  defendants  were  to  pay  the 
plalntttFs  at  stated  Intervals  80  per  cent,  of 
the  gross  amount  due  for  work  done  at  the 
end  of  each  of  sneb  Intervals,  and,  after  tbn 
Ave  miles  agreed  was  completed  according  to 
the  spedflcatlons.  the  20  per  cent  reserve, 
being  tbe  balance  due  on  said  five  miles  of 
grading,  should  be  paid  to  the  plaintiffs.  It 
was  farther  stipulated:  "Said  work  to  be 
performed  as  directed  by  the  engineer,  and 
the  amount  due  at  any  time  to  be  deter- 
mined by  his  estimates;  and  it  Is  hereby  stip- 
ulated and  agreed  between  the  parties  to 
Uils  contract  tiiat,  In  the  event  the  party  of 
the  second  part  falls  to  comply  with  the  stip- 
ulations herein  required  of  them  in  the  grad- 
ing of  said  roadbed  of  said  railway,  then  the 
party  of  the  first  part  [the  defendants]  may, 
at  its  option,  revoke  and  annnl  this  contract 
and  take  chaiige  of  said  work,  and  relet  the 
same  to  others;  and  the  amount  due  the  said 
party  of  flie  first  part  shall  be  forfeited  to 


said  party  of  the  first  part"  The  spedflca- 
tlons for  the  grading,  as  prepared  by  the 
engineer,  were  attached  to  the  contract. 
Among  other  provisions  contained  In  said 
specifications,  was  the  following:  "Before 
final  estimate  shall  be  made,  the  grading,  as 
specified,  must  be  thoroughly  Inspected  by 
the  engineer  and  president  of  said  Lafayette 
Railway  Company,  and  accepted  by  them." 
After  setting  out  the  contract  and  specifica- 
tions attached  thereto,  the  second  plea  aver- 
red that  the  work  and  labor  done  by  the 
plaintiffs  for  the  defendants,  and  the  only 
account  existing  between  them,  was  based 
upon  said  contract  and  that  before  the  com-  . 
meilcement  of  the  present  suit  the  defend- 
ants had  fully  paid  plaintiffs  80  per  cent  of 
the  gross  amount  of  said  contract,  as  provid- 
ed therein,  and  that  plaintiffs  have  failed 
and  refused  to  perform  their  part  of  the  con- 
tract In  grading  the  five  miles  of  said  road 
according  to  the  terms  thereof  and  the  speci- 
fications thereto  attached.  In  the  third  plea 
the  defendants,  after  referring  to  said  con- 
tract, and  making  it  a  part  of  said  plea, 
averred  that  the  plaintiffs  did  not  perform 
the  work  as  contracted  for,  as  directed  by 
the  engineer;  that  they  did  not  lower  the  ex- 
cavations and  raise  the  embankments  re- 
quired for  the  roadbed  to  the  grade  establish* 
ed  1^  the  engineer,  nor  did  they  construct 
the  cuts  as  wide  as  the  specifications  de- 
manded; and  that  on  account  of  said  failure 
the  defendants  revoked  and  annulled  the 
said  contract  and  took  charge  of  the  work; 
and  that  therefore,  the  amount  If  any.  due 
the  plaintiffs,  was  forfeited  to  ttie  defend- 
ants under  the  terms  of  said  contract  In 
the  fourth  plea  the  defendants  set  up  that 
the  amount  sued  for  In  this  action  was  not 
determined  by  the  engineer  ptiw  to  the  com- 
mencement of  the  salt  Plea  numbered  4%. 
after  referring  to  and  making  the  contract 
sued  on  in  the  second  plea  a  part  thereot 
averred  that  the  plaintiff  did  not  finish  and 
complete  all  of  the  grading  as  provided  for 
In  sfUd  contract  and  on  account  at  said  fail- 
ure the  defendants  revoked  and  annulled 
said  contract,  and  relet  a  part  of  tbe  same 
wwk  to  others.  The  fifth  plea,  after  refer- 
ring to  the  contract  set  out  In  the  second 
plea,  averred  that  the  grading  specified  In 
said  contract  and  specifications  had  never 
been  accepted  by  the  mglneer  and  president 
of  the  Lafayette  Railway  Company.  In  the 
sixth  plea  the  defendants  set  up  payment  of 
the  claim  sued  on. 

The  plaintiffs  took  Issue  upon  the  pleas  1, 
8.  and  6.  To  the  second  plea,  the  plain- 
tiffs filed  a  special  replication.  In  which  they 
averred  that  white  It  was  true  the  plalntUts 
did  not  complete  the  entire  five  miles  of 
grading,  they  did  complete  about  three  miles 
or  more  of  said  grading,  for  which  they  re- 
ceived 80  per  cent  of  the  gross  amount  due 
for  said  work,  and  were  released  by  the  de- 
fendants from  the  completion  of  the  remain- 
der of  said  grading:  and  t^^^^^  ^^!^^g 
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agreed,  at  the  time  of  so  releasing  them,  to 
pay  them  the  20  per  cent  reserve,  as  provid- 
ed In  said  contract,  on  the  amount  of  work 
and  labor  already  performed,  which  amomit- 
ed  to  $202,  of  which  amount  the  defend- 
ants have,  since  the  time  of  said  agreement, 
paid  the  plaintiffs  the  sum  of  $57.  To  the 
fourth  and  fifth  pleaa  the  plaintiffs  filed  spe- 
cial replications,  in  which  they  set  up  that, 
after  completing  about  three  mites  of  the 
grading  contracted  for,  said  contract  be- 
tween the  plaintUfB  and  the  defendants  was 
terminated  at  the  request  of  the  defendants, 
and  that  at  the  termination  of  said  contract 
the  defendants  agreed  to  pay  the  plaintiffs 
the  20  per  cent  reserve  for  work  and  labor 
already  performed  by  them  without  further 
compliance  by  the  plaintiffs  with  the  terms 
of  said  contract  which  said  reserve  amount- 
ed to  the  sum  of  $202;  and  that  the  defend- 
ants have  since  said  agreement  paid  on  said 
sum  $57,  leaving  a  balance  of  $145,  with  In- 
terest due  from  defendants  to  plaintiffs.  I&- 
sue  was  Joined  upon  these  replications. 

TTpon  the  trial  of  the  cause  the  plaintiffs 
Introduced  in  evidence  the  contract  which  Is 
set  out  In  the  second  idea.  The  plaintiffs,  as 
witnesses  In  their  own  behalf,  testified  that 
the  money  sued  for  was  due  for  work  and  la- 
bor done  by  them  under  said  contract  and 
that  said  sum  was  the  balance  of  the  20  per 
cent  reserved  by  the  defendants  on  the  work 
done;  that  the  defendants  had  paid  80  per 
cent  of  the  gross  amount  due;  that  at  the 
time  of  paying  the  80  per  cent  there  was  a 
settlement  between  the  plaintiffs  and  the  de- 
fendants, In  which  a  balance  was  struck,  and 
it  was  agreed,  after  paying  the  80  per  cent 
of  the  gross  amount  due,  that  the  remaining 
20  per  cent  would  be  paid,  and  subsequently 
three  oxen  were  delivered  to  the  plaintiffs  at 
the  value  of  $60,  as  part  payment  of  the 
amount  due;  that  the  plaintiffs  did  a  little 
more  than  three  miles  of  the  grading  provid- 
ed for  in  the  contract,  but  never  completed 
the  five  miles  of  grading  required  therein; 
that  the  plaintiffs  completed  the  work  per- 
formed by  them  about  March  20,  1806;  that 
during  the  time  within  which  tbe  work  was 
to  be  done  there  was  a  good  deal  of  rainy 
weather.  It  was  further  testified  by  the 
plaintiffs  that  about  a  mile  of  the  grading 
was  done  after  March  1,  1806;  tbat  the  con- 
tract was  not  revoked  nor  annulled  on  March 
1st  find  that  nothing  was  said  by  defend- 
ants to  the  plaintiffs  about  revoking  or  annul- 
ling it  at  that  time,  and  that  the  plaintiffs 
worked  on,  without  objection  of  the  defend* 
ants,  until  March  20. 1890.  It  was  then  shovm 
by  the  evidence  of  the  plaintiffs  that  the 
payment  made  by  the  defendants  of  the  80 
per  cent,  of  the  gross  amount  of  the  woik 
done  was  made  on  or  about  March  20,  1896. 
The  plaintiffs  further  testlQed,  as  witnesses 
in  their  own  behiilf.  that  the  defendants  put 
another  contractor  on  the  work  ahead  of  the 
plaintiffs  to  do  the  work  which  tbe  plaintiffs 
contracted  to  do;  that  upon  the  plaintiffs 


making  objection  to  this,  the  defendants  of- 
fered to  release  the  plaintiffs  from  the  con- 
tract, and  that,  after  the  agreement  to  pa; 
the  20  per  cent  of  reserve,  the  plaintiffs 
were  released  by  tbe  defendants.  The  plain- 
tiffs also  testified  that  at  different  timea 
members  of  the  defendants'  firm  admitted  an 
Indebtedness  to  the  plaintiffs,  and  promised 
to  pay  the  same,  and  that  the  three  oxeo, 
valued  at  $50,  were  delivered  by  tbe  defend- 
ants to  the  plaintiffs  after  March  20,  lS9t>. 
The  defendants,  as  witnesses  In  their  own 
behalf,  testitied  that  they  bad  never  released 
plaintiffs  from  the  original  contract  offered 
In  evidence,  and  had  never  released  or  excus- 
ed them  from  completing  the  same,  and  tbat 
they  had  never  had  any  seltlemrat  with  tbe 
plaintiffs  for  work,  and  never  agreed  to  pay 
them  any  amount  therefor,  except  what  they 
were  entitled  to  under  tbe  original  contract; 
that  at  least  two  miles  of  the  work  was  left 
undone  by  the  plaintiffs,  and  that  said  work 
so  left  unfinished  was  completed  by  tbe  La- 
fayette Railway  Company,  with  which  the; 
(the  defendants)  had  the  contract  There 
was  other  evidence  for  the  defendants  tend- 
ing to  show  that  because  the  plaintiffs  did 
not  complete  the  work  according  to  the  con- 
tract, the  defendants  took  charge  of  said 
work,  and  relet  It  to  another  contractor,  and 
revoked  and  annulled  the  contract  with  the 
plaintiffs.  There  was  other  evidence  for  the 
defendants  tending  to  show  that  before  using 
the  roadbed  graded  by  the  plaintiffs  the  rail- 
way company  had  to  do  some  work  on  it 
and  fix  It  In  several  places.  Upon  the  ejjim 
inatton  of  J.  A.  Tucker  as  a  witness  for  the 
plaintiffs,  and  after  he  bad  testified  to  a  set- 
tlement with  the  defendants  for  SO  per  cent 
of  the  gross  amount  he  was  asked  by  the 
plaintiffs  "if  at  the  time  of  the  settlement 
there  was  any  agreement  between  plaintiffs 
and  tbe  defendants."  The  defendants  oI>- 
Jected  to  this  question,  because  It  called  for  a 
coDCluslou  of  the  witness,  and  because  it  call- 
ed for  illegal  and  Irrelevant  evidence.  The 
objection  was  overruled,  and  the  defendant." 
duly  excepted.  The  witness  then  testified  to 
a  balance  being  struck  at  this  settlement  and 
an  agreement  on  the  part  of  the  defendants 
to  pay  them  the  20  per  cent  resei-ve.  Upon 
the  further  examination  of  this  witness,  and 
after  having  testified  that  tbe  plaintiffs  nev- 
er completed  the  five  miles  stipulated  for  in 
the  contract,  he  was  asked  the  followius 
question:  "Was  there  anything  that  prevent- 
ed you  from  completing  tbe  five  miles  by 
March  1st?"  The  witness  answered  th.it 
they  were  prevented  by  the  rainy  weather. 
To  this  answer  the  defendants  objected  upnn 
the  ground  that  It  was  irrelevant  and  infld- 
mlsalble  evidence,  and  duly  excepted  to  tV.e 
court's  overruling  their  objection.  The  wit- 
ness was  then  asked  by  the  plaintiffs  the  fol- 
lowing question:  "How  much  sewer  pipe 
was  to  be  used  on  the  grading  you  did?" 
The  defendants  objected  to  tills  question,  the 
com-t  overruled  their  objection,  and  they  duly 
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ezcegfed.  Upon  the  witness  answering  that 
there  was  a  good  deal  of  sewer  piping, 
amonntlng  to  about  1,000  ftet,  be  was  then 
asked  tbe  following  qnestlon:  "Did  the  de- 
fendants ftimlBh  tiie  sewer  piling?"  Tbe 
defendants  objected  to  this  question  upon 
the  grooad  fliat  It  called  tor  Immaterial  and 
Illegal  erldenee,  and  duly  excepted  to  the 
cutirt's  orerruUng  tbeir  objection,  ^nie  wit- 
ness answered  that  the  sewer  pljdng  was  not 
fomlahed  at  tbe  time  that  It  was  needed. 
Dniing  tbe  examination  ot  this  witness  he 
was  asked  tbe  following  question:  "From  tbe 
ist  of  March  <m,  was  HxK  anj  objection 
raised  by  tbe  defendants  to  the  work  yon 
Mj  was  done  after  the  1st  of  Mardt?"  Tbe 
defendants  objected  to  this  question,  becaiue 
It  called  for  Illegal  and  Irrelerant  evidence, 
and  duly  excepted  to  the  courf  s  oTermltiq; 
th^r  objection.  The  witness  answered  that 
the  defendants  made  no  obJecti<m  whaterer. 
After  proTii^  tbe  execution  of  the  written 
contract  entered  into  between  the  defendants 
and  the  Lafayette  Ballway  Company  for  tbe 
grading  of  the  portion  of  the  roadbed  of  said 
company  wblcb  the  defendants  sublet  to  the 
Iflalntlfb,  tbe  defendants  offered  said  con- 
tract in  evidence.  "Hie  plaintiffs  ol^ected  to 
tbe  Introduction  of  said  contract  In  OTldenee, 
the  conrt  sustained  the  objection,  refused  to 
allow  the  contract  to  be  introduced,  and  the 
defmdants  duly  exoqtted.  The  defendants 
offered  to  prove  by  O.  E.  McQhee^  tbe  presi- 
dent of  tbe  I^ayette  Railway  Company,  that 
on  the  settlement  with  the  defendants  on 
their  contract  with  said  railway  company, 
tbe  wttnen,  as  president  of  said  company,  de- 
docted  from  the  amount  to  be  paid  to  Ibe  de- 
fmdants  the  value  of  a  deflcten^  of  a  num- 
ber of  cubic  yards  of  earth  which  It  was 
claimed  the  plaintiffs,  as  subcontractors,  had 
failed  to  move  from  a  inrt  of  tbe  rrad  let 
to  them  by  defendants.  Plaintiffs  objected  to 
the  maUng  of  suck  proof,  the  court  sustain- 
ed the  objection,  and  tbe  plaintiffs  duly  ex- 
cepted. After  the  witness  McChee  bad  tes- 
dfied  that  the  defendants  did  not  bring  tbe 
wortc  that  they  graded  up  to  the  stakes  of 
tbe  engineer,  he  was  then  asked  the  follow- 
ing qnestlon:  "Wbat  was  the  value  of  tbe 
work  that  was  required  to  bring  the  work  up 
to  the  stakes  of  the  engineer  on  that  part 
of  the  roadbed  graded  by  tbe  plaintiffs?" 
The  court  sustained  tbe  plaintiffs*  obJectlMi 
to  this  question,  and  tbe  defendants  duly  ex- 
cepted. 

The  court,  at  the  request  of  tbe  plaintiffs, 
gave  to  tbe  Jury  the  following  written  char- 
ges: (l>  "If  the  Jury  believe  from  all  tbe  evi- 
dence tbat  defendants  did  not  revoke  the  con- 
tract In  evidence,  but  released  plaintiffs  from 
complete  compliance  with  said  contract,  they 
Bbould  Qnd  against  defendants  on  pleas  No.  2 
and  4%."  (2)  "If  the  Jury  believe  from  all 
the  evid«ice  that  defendants  did  not  revoke 
the  contract  In  evidence,  but  released  the 
plaintiffs  from  a  complete  compliance  with 
said  contract,  and  agreed  to  pay  plaintiffs 


whatever  was  due  fOr  work  and  labor  actn- 
ally  performed;  and  If  flie  Jury  furtber  be- 
lieve from  all  the  evidence  that  there  Is  a 
balance  due  and  uiqi^d  for  work  uid  labor 
actually  performed^tb^  should  find  for  the 
plalntm  for  said  balance,  with  interest  from 
tbe  time  it  was  due."  The  defendants  sepa- 
rately excited  to  the  giving  of  each  of  these 
diarges,  and  also  separately  exc^fted  to  the 
court's  refusal  to  give  ea^  of  tbe  following 
charges  requested  by  them:  (1)  **I  charge 
yon,  gentlemen  of  tbe  Jury,  tbat  If  yon  be- 
lieve from  the  evidence  that  plaintiff  did  not 
finish  and  complete  all  tbe  grading  from  stort- 
ing point  above  Oak  Bowery  for  one  mile  and 
from  statltm  No.  89B  for  four  miles,  more  or 
lesa»  by  the  1st  day  of  March,  1896.  as  re* 
quired  by  their  written  contract,  then  you 
should  find  a  verdict  for  the  defendants."  (2) 
"If  the  Jury  believe  from  the  evidence  that 
the  amount  sued  for  In  this  case  was  due 
under  a  contract  between  the  plaintiffs  and 
tbe  defendants  for  the  grading  by  tbe  lOaln- 
tiffs  of  a  portion  of  tbe  roadbed  ot  the  Lafay- 
ette Ballway  Company;  that  If  tbey  further 
believe  tarn  the  evidence  that  the  defendante 
foiled  to  fully  perform  and  execute  all  that 
was  required  oC  the  plaintiffs  under  said  con- 
trad;— then  they  must  find  for  the  defend- 
ants under  the  flist  plea  of  tiie  defendants." 
(ff)  "I  charge  you.  gentlemoi  of  tbe  Jury,  that 
unless  you  believe  from  flie  efvidence  that  tbe 
plaintiffs  executed  tbe  contract  which  they 
made  with  the  dtfendants,  then  you  should 
find  a  verdict  for  the  defendants."  (4)  "Un- 
less the  Jury  find  from  tbe  evidence  that  de- 
fendants released  the  plaintiffs  from  the  p^ 
formance  of  the  terms  of  the  written  con- 
tract in  evidence  between  them,  they  must 
find  for  the  defendants."  (S)  "The  contract 
In  evidence  between  tbe  plaintiffs  and  defend- 
ants reqnta^s  that  all  payments  made  there- 
under shall  be  made  on  tbe  estimates  of  tbe 
engineer,  and,  if  plaintiffs  have  failed  to  fui^ 
nish  such  estimates,  tiiey  are  not  entltied  to 
recover  on  said  contract"  (6>  "Tbe  Jury  may 
look  to  toe  fact.  If  it  be  a  Act,  that  defend- 
ants put  other  parties  to  work  on  that  part 
of  the  railroad  which  plaintiffs  had  ctmtracted 
to  grade,  In  determining  whether  or  not  de- 
fendants revoked  and  annulled  tbeir  contract 
with  plaintiffs."  (7)  "Under  the  terms  of  the 
vnltten  contract  offered  In  evidence  between 
plaintiffs  and  defendants  the  defendants  had 
the  legal  right  to  place  other  parties  at  work 
on  that  part  of  tbe  railroad  which  plaintiffs 
had  contracted  to  grade  after  the  1st  of 
March."  "I  charge  yon,  gentiemen  of  the 
Jury,  that  unless  you  believe  from  the  evi- 
dence that  the  amount  due  the  plaintiffs  from 
the  defendants  was  determined  by  tbe  en- 
^neer  prior  to  the  commencement  of  this 
suit,  then  you  should  find  a  verdict  for  the 
defendants."  (9)  "If  the  Jury  believe  from 
tbe  evidence  that  the  work  and  labor  per- 
formed by  plaintiffs  nnder  the  written  con- 
tract In  evidence  has  never  been  accepted  by 
the  president  of  tbe  Lafayette  Railway  Oom- 
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pany  and  the  enstneer,  they  cannot  find  for 
plaintiffs  on  said  contract"  (10)  "Before  tbe 
jury  can  find  for  the  plaintiffs  In  this  case, 
they  mnst  beilere  from  the  evidence  that 
the  plaintiffs  had  executed  and  performed  all 
that  was  required  trf  tiiem  under  the  con- 
tract which  they  believe  from  tbe  erldeuce 
was  made  by  tbe  plaintiffs  with  the  defend- 
ants  In  Qds  cause."  (11)  "I  cbarge  you,  gen- 
tlemen of  the  Jury,  that  If  yon  btileTe  the  evi- 
dence in  the  case  you  wlU  find  a  rerdict  for 
the  defendauta."  (12)  "Tbe  burden  of  proof 
Is  upon  plataiUffs  to  show  that  defendants  re- 
leased plaintiffs  from  thdr  written  contract, 
and,  if  they  have  not  shown  this  to  the  sat- 
isfaction of  the  Jury,  th«y  mnst  find  for  de- 
fendants on  their  second  plea."  There  were 
verdict  and  Judgmmt  for  the  plaintiffs,  fix- 
ing their  lecoTery  at  9170.  The  defendants 
appeal,  and  assign  as  error  the  several  rulings 
of  tbe  trial  court  to  which  ^Ecepttons  were 
reserved. 

Qeo.  P.  Harrison  and  Robinson  &  Duke, 
for  appellants.  Barnes  A  Dnke,  for  appel- 
lees. 

SHARPS,  J.  By  the  hiw  as  It  has  been 
settled  in  this  state  a  written  contract,  which 
by  its  terms  Is  executory,  as  Imposing  tbe 
performance  of  duties  other  than  the  mere 
obligation  of  making  payment,  may,  while 
the  contract  in  executory  in  respect  of  any 
part  of  such  duties,  be  altered,  modifled,  or 
rescinded  wltb  or  without  a  writing,  and 
without  any  other  consideration  than  that  of 
mutual  assent  Badders  v.  Davis,  88  Ala. 
m),  6  South.  834;  Robinson  v.  Bullock,  66 
Ala.  458;  1  Brick.  Dig.  p.  394,  <  233.  And 
such  change,  under  such  circumstances,  may 
extend  to  the  waiver  of  any  right  either  party 
might  have  bad  under  the  original  contract 
but  for  the  new  agreement  Cornish  v.  Suy- 
dam.  99  Ala.  62U,  13  South.  118.  A  waiver 
of  a  right  to  declare  a  contract  forfeited  may 
even  be  implied  from  conduct  of  the  parties 
which  Is  inconsistent  with  the  Intention  to 
claim  a  forefetture.  Accordingly,  the  fact 
that  the  contract  here  involved  was  acted 
upon  and  treated  by  the  parties  as  in  force 
after  tbe  time  specified  therein  for  comple- 
tion  of  tbe  work  undertaken  by  plaintiffs  im- 
plied an  agreement  on  tbe  defendants'  part 
not  to  treat  the  failure  of  completion  within 
that  time  as  a  cause  of  forfeiture.  Brigham 
V.  Carlisle,  78  Ala.  243;  Stewart  v.  Cross,  66 
Ala.  22.  The  right  of  an  employer  to  repu- 
diate all  liability  to  pay  for  work  done  in 
an  incomplete  performance  of  a  special  con- 
tract may  also  be  waived  by  his  acceptance 
and  use  of  the  work  whereby  he  receives  a 
tKueflt  In  such  case  the  workman  may  re- 
cover upon  the  quantum  meruit.  Power  Co. 
V.  Hauby,  101  Ala.  IB.  13  South.  343;  1 
Brick.  Dig.  p.  397,  S  279.  A  fortiori,  the  lia- 
bility exists  when  the  acceptaoce  Is  by  an 
express  agreement  to  pay  for  the  services, 
which  Inducea  the  employe  to  desist  from 


completion  of  the  work  contracted  for.  ^rk- 
land  T.  Gates,  25  Ala.  465. 

The  application  of  these  principles  will  dls- 
I>08e  of  most  of  the  aaslgnmentt  of  enor.  To 
establish  a  modification  of  the  original  con- 
tract In  respect  of  the  lengtli  of  roadbed  to 
he  graded,  and  also  a  waiver  on  defendants* 
part  of  unfulfilled  stipulations  concerning 
woric  theretofwe  done.  It  was  proper  to  ad- 
mit evidence  tending  to  show  that  defendanta 
orally  agreed  to  the  cessation  of  work  by 
the  plaintiffs,  and  to  pay  them  the  balance 
due  according  to  the  orighul  rates  for  grad- 
ing they  had  accomplished,  and  that  a  pay- 
mrat  was  actually  made  under  such  oral 
agreement  By  the  writt«i  contract  weather 
was  named  as  a  contingency  whldi  might  ex- 
cuse promptness  In  completion,  and  defend- 
ants were  bound  to  furnish  sewer  pipe  for 
the  work.  Wet  wutfaer  and  thebr  own  fault. 
If  any.  In  falling  to  furnish  pipe,  might  wdl 
have  Induced  a  willingness  on  the  defend- 
ante'  part  to  waive  ddays  occasioned  hy  sncb 
causes;  and  such  facts  were  relevant  as  fur- 
nishing a  reason  for,  and  a  probability  of, 
such  waiver.  The  contract  between  the  de- 
fendants as  original  contractors  and  the  rail- 
road company  was  Immaterial  as  evidence. 
Only  its  specifications  for  construction  were 
adopted  into  tbe  agreement  between  the 
plaintiffs  and  defendants,  and  those  specifi- 
cations were  set  out  in  full  In  this  contract. 
Settlements  between  the  defendants  and  the 
railroad  company  were,  as  to  the  plaintiffs, 
res  Inter  alios  acta.  A  witness,  after  testify* 
Ing  that  the  defendants  did  not  bring  the 
grade  up  to  the  engineer's  stakes,  was  asked 
by  defendants*  counsel  to  state  tbe  value  of 
the  work  that  was  required  to  bring  the 
work  up  to  those  stakes.  Whether,  In  the 
absence  of  a  plea  of  recoupment,  the  evidence 
so  called  for  was  relevant  we  need  not  de* 
cide.  Its  rejection  may  be  Justified,  because 
It  does  not  appear  that  the  witness  bad  ex- 
amined the  grade,  or  knew  of  tbe  facilities 
for  raising  it,  or  that  be  had  knowledge  of 
the  cost  or  value  of  such  work. 

There  was  no  error  In  the  giving  or  re- 
fusa)  of  charges.  Those  given  were  In  con- 
sonance with  the  principles  we  have  stated. 
The  refused  charges  numbered  1,  2,  3,  4.  9. 
10,  and  11  would  have  withdrawn  from  tbe 
Jury  the  question  of  the  defendants'  liabil- 
ity upon  the  contract  as  modified,  if  there 
was  a  modification,  or  upon  the  quantum 
meruit  by  reason  of  acceptance  of  the  work, 
If  there  was  such  acceptance;  which  ques- 
tions the  Jury  was.  In  view  of  tbe  evidence, 
traund  to  consider.  The  oral  agreement,  if 
made,  as  the  plaintiffs'  evidence  tends  to 
show,  was  an  estimation  by  tbe  parties  them- 
selves of  the  amount  to  be  paid,  which  dis- 
pensed with  the  stipulation  in  tbe  original 
contract  for  furnishing  estimates  of  the  en- 
gineer referred  to  in  charges  5  and  8.  Charge 
6  Is  argumentative.  Charge  7  would  have 
required  the  Jury  to  take  no  account  of  tlie 
contract  provision  for  delays  by  weather,  or 
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of  the  evidence  tending  to  show  that  tbe 
work  was  In  fact  delayed  by  rain.  The  Judg- 
ment  will  be  affirmed. 

DOWDELh,  3^  not  Bittii^ 


aoi  La.) 

STATE  ex  reL  NEW  ORLEANS  LAND  CO.  t. 
STATE  TAX  OOLLECTOR  OF  THIRD 
DISX.  et  al.    (No.  13,552.) 
(Saprenw  Ooort  of  Looislana.   Dec.  17,  1900.) 
TAXAnON— VAUDITT  OF  ABSBBSMSNTS. 
Tax  assessnients  on  property  may  be  de- 
fective,  and  yet  their  Talialty  may  not  be  open 
to  contest  by  certain  parties.    Parties  may  oc- 
capy  such  special  relations  to  property  as  to 
withdraw  from  them  the  right  of  invoking  the 
prescription  of  taxes  levied  theretm,  or  the 
pre-emption  of  tax  privilege!  and  mortgages 
reanltlng  therefrom. 
^Ilabua  by  the  Coart) 

Appeal  from  dvll  district  conrt,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Application  by  the  state,  on  the  relation  of 
the  New  Orleans  Land  Company,  for  a  writ 
of  mandamns  against  the  state  tax  collector 
of  the  Third  district  and  others.  Writ  grant- 
ed, and  defendant  city  of  New  Orleans  ap- 
peals. Reversed. 

Frank  B.  Thomas,  Asst.  City  Atty.,  and 
Samuel  L.  Gllmore,  Cl^  Atty.,  for  appellant, 
City  of  New  Orleans.  Dart  &  Kwnan.  tor 

T^tW. 

Statement  of  the  Case. 

NICHOLLS.  C.  J.  Relator  alleged:  That 
It  was  the  owner  of  certain  property  deswlb- 
ed  in  Its  petition.  That  It  acquired  owner- 
ship from  Philip  H.  Morgan  on  the  27th  of 
September,  lHOli,  act  under  pirate  slgna- 
tnre,  dn^  acknowledged.  That  the  state  of 
Looisiana  claims  as  due  on  said  property  the 
taxes  for  the  years  1881  to  1882,  Inclusive, 
amounting  to  the  sum  of  $223,  and  the  dty 
of  New  Orleans  claims  as  due  on  said  prop- 
erty the  taxes  for  the  years  1870  to  1892,  In- 
doslve,  amounting  to  the  sum  of  (2,356.15, 
assessed  as  shown  on  the  research  certificate 
from  the  office  of  the  state  tax  collector  of 
the  Third  district  and  the  office  of  the  comp- 
troller ct  the  city  of  New  Orleans,  both  of 
which  are  annexed  hereto.  That  the  assess- 
ment  of  said  property  was  null  and  void,  and 
the  taxes  Hiereon  based  were  null  and  void, 
for  the  reason  that  no  proper  and  correct  de< 
scrtptlon  of  said  proper^  was  given,  where- 
by same  could  be  Identified.  That  the  correct 
description  of  said  property  was  given  upon 
the  record  of  the  conveyance  office  for  this 
parish  in  the  transfer  to  Philip  H.  Morgan, 
in  Book  88,  folio  714.  That  said  property 
was  sold  to  the  city  of  New  Orleans  on  Jan- 
uary SO,  1892,  for  the  taxes  of  1880  to  1887, 
incloslve.  That  said  tax  sale  was  null  and 
void  and  of  no  effect  for  the  reasons  (1)  that 
the  description  of  said  property  under  whicb 
aaid  tax  sale  was  alleged  to  have  been  made 
vaa  Insofflcient  to  describe  and  identify  the 


same;  (2)  that  no  notice  of  the  delinquency 
of  said  tax,  or  the  seizure  of  said  property 
therefor,  was  ever  served  on  the  tax  debtor, 
Philip  H.  Morgan.  That  the  said  PblUp  H. 
Morgan  was  an  absentee  from  the  state  of 
Louisiana,  and  bad  no  agent  In  New  Orleans 
upon  whom  the  notice  could  have  been  served. 
That,  in  any  event,  the  taxes  claimed  by  the 
city  of  New  Orleans  and  the  state  of  Louis- 
iana for  the  years  ISSO  to  1892,  Inclusive,  are 
prescribed  and  pre-empted  by  the  prescription 
of  three  and  five  years,  and  the  tax  Hens  and 
privileges  secnriiig  same  were  no  longer  en- 
forceable. That  the  said  taxes  for  the  years 
1870  to  1879,  Inclusive,  assessed  in  the  name 
of  Philip  H.  Morgan,  were  null  and  void,  for 
the  reason  that  the  assessment  thereof  was 
null,  as  hereinabove  set  forth.  In  view  of  the 
premises,  relator  prayed  that  a  writ  of  man- 
damns  Issue,  commanding  the  state  of  Louis- 
iana and  the  city  of  New  Orleans  to  cancel 
and  erase  from  the  records  of  their  respective 
offices  the  tax  and  tax  Hens  and  privileges, 
and  mortgages  securing  same,  and  to  further 
cancel  and  erase  the  inscription  of  the  sale 
to  the  city  of  New  Orleans  for  the  taxes  of 
1880  to  1887,  Inclusive,  for  the  reason  and 
uiKtn  the  grounds  hereinabove  set  forth,  or  to 
the  contrary  show  cause  on  the  day  and  date 
to  be  fixed  by  the  Judge;  and  relator  prayed 
for  all  general  and  eqnltable  relief.  The  dis- 
trict court  rendered  Judgment  commanding 
the  state  of  Louisiana  and  the  city  of  New 
Orleans  and  the  state  tax  collector  of  the 
Third  district  of  New  Orleans  to  cancel  and 
erase  the  taxes  and  the  tax  liens,  and  prlvl- 
leges  and  mor^ges  securing  same,  to  wit, 
the  state  taxes  for  the  years  1884  to  1892,  In- 
clusive, amounting  to  $223,  and  the  city  taxes 
for  the  years  1870  to  1892,  Inclusive,  amount- 
ing to  $i2,356.15,  and,  further,  to  cancel  and 
erase  the  inscription  of  the  sale  to  tbe  city  of 
New  Orleans  for  the  taxes  of  1880  to  1887, 
inclusive,  on  the  property  described  In  rela- 
tor's petltimL  The  dty  of  New  Orleans  ap- 
pealed. 

Oplnloa 

The  relator  in  this  case  sought  In  the  dis- 
trict court,  by  way  of  mandamus,  not  only 
to  have  certain  state  taxes,  privileges,  and 
mortgages  sustaining  them,  and  certain  dty 
taxes,  privileges,  and  mortgages  sustaining 
them,  erased  and  canceled,  but  also  to  have 
an  adjudication  alleged  to  have  been  made 
to  tbe  city  on  January  30,  1892,  In  enforce- 
ment of  taxes  from  1880  to  1887.  Indttdve. 
set  osiA^  on  tiie  ground  that  the  assessments 
of  the  property  were  so  radically  wrong  as 
to  make  sales  made  thereunder  absolutely 
null  and  void,  and  on  the  further  ground  that 
no  notice  of  the  delinquency  of  the  tax,  or  of 
tiie  seizure  thereof  for  taxes,  was  ever  serv- 
ed npon  Philip  H.  Morgan,  the  owner  of  tbe 
property.  Judgment  was  rendered  in  the  dis- 
trict court  In  accordance  with  the  prayer,  and 
the  dty  of  New  Orleans  appealed. 

The  state  has  made  no  appearance.  The 
record  does  not  show  the  service  of  the  ap- 
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plication  for  a  mandamus  npon  It,  nor  does 
relator's  petition  allege  that  the  state  offi- 
cers ever  were  called  upon  to  hare  the  taxes 
erased.  There  Is  no  averment  in  relator's 
application  either  as  to  Its  being  Itself  In 
possession  of  the  property  or  of  the  (dty  of 
New  Orleans  hetag  presently  In  possession  or 
claiming  present  ownership.  The  evidence 
Introduced  by  relator  touchli^  the  ownership 
(HC  the  property  and  the  assessment  of  taxes 
thereon  Is  (1)  a  certificate  from  the  state 
tax  collector's  office  known  as  a  "research," 
which  bears  date  of  March,  SI.  1896;  (2)  an 
unsigned  statement,  headed,  **Ddlnqnent  Tax 
Department,  City  Treasury,  New  Orleans, 
December  Z,  1898;"  and  ^)  an  act  of  sale 
from  P.  H.  Morgan  to  relator,  of  date  of  the 
26th  of  S^tember,  1899.  The  first  consists 
of  a  pap»  containing  in  one  column  the 
numbers  of  the  years  from  1867  to  1897,  In- 
clusive, and  opposite  to  the  same,  In  a  second 
oolnmn,  the  name  of  Philip  H.  Morgan,  down 
to  1886;  opposite  to  the  years  1866,  18S7. 
1888,  and  1889.  the  words  "Bst  of  PhlUp 
Morgan";  opposite  to  1890^  1S91,  1892,  tiie 
words  "LudoTlc  Delcasel";  and  opposite  to 
the  years  1898,  1894,  1896,  1896.  and  1897, 
the  words  "New  Orleans  Swamp-Land  Ree- 
lamatlon  Company."  In  a  third  column  are 
gtren  flie  amounts  of  assessnwit,  and  in  a 
tomtb  column  tiie  word  "Remarks."  In  this 
latter  column,  c^poslte  to  the  years  1869  to 
1ST6.  are  the  wozds  "Sold  to  J.  P.  Martines, 
under  Act  82  of  1881,"  and  opposite  to  the 
years  1880  to  1884  are  the  words  "Sold  to 
state  under  act  No.  80  of  1888."  Across  the 
assessments  from  1886  to  1892  are  writbra 
mm  words.  "Canceled  by  Judgment  of  cMl 
district  court,  section  A.  March  29th,  1900." 
Below  this,  in  the  column  of  "Remarks,"  op- 
posite to  the  years  1803  to  1897,  during  which 
the  property  seems  to  have  been  assessed  in 
the  name  of  the  "N.  O.  Swamp-Land  Reda- 
matlon  Company,"  is  noted  the  fact  that  the 
taxes  of  those  years  were  paid.  It  was  ad- 
mitted en  the  trial  "that  the  New  Orleans 
Land  Company,  the  pres«it  relator,  is  the 
same  as  the  New  Orleans  Swamp-Land  Rec- 
lamation Ocnnpany,  which.  It  appears  from 
the  research  of  the  state  tax  eollectoi,  owned 
tUa  proiforty  from  1892  to  1897."  The  slate* 
ment  from  t2ie  delinquent  tax  departmont  of 
tlie  city  tzeasnry,  to  which  reference  has  been 
made,  contains  columns  similar  to  those  In 
the  state  resrarch,  uut  does  not  show  In 
whose  name  the  property  was  assessed  from 
1870  to  1889.  In  1889  It  was  assessed  to  P. 
H.  Uoxgsjx,  In  1880  and  1882  to  H  Deloazel, 
and  from  1893  to  1888,  induslTe,  to  the  New 
Orleans  Swamp-Land  Reclamation  Company. 
On  the  face  of  the  statement  are  stamped  tiie 
words:  "Sold  to  the  City-Tax  80/87.  Jan. 
80th,  1892.  Sale  Na  1,281."  There  are  some 
words  and  figures  nuule  with  pencil  oa  the 
statement,  but  when  or  by  whom  made  does 
not  ^q>ear.  Most  of  the  taxes  are  marked  as 
paid,  m  the  cohimn  of  "Remarks."  It  was 
admitted  on  the  trial  that  the  sale  mentioned 


In  the  research  or  certiQcate  from  the  dty  hall, 
showing  that  "the  property  was  sold  to  tbe 
city  for  the  taxes  claimed  therdn  from  1880 
to  1887,  inclusive."  as  sale  No.  1,281.  on  Jan- 
nary  SO,  1882.  "did  take  place  and  was  res- 
tored in  the  conv^ance  office."  Nowliere  is 
It  shown  what  description  was  made  at  tbe 
property  ujma  tlie  assessmoit  rolls  them- 
selves. 

The  Judgment  rendered  In  this  cose  Is  er- 
roneous. Independently  of  the  questttKi  as 
to  whether  on  adjudication  of  property  la  en- 
forcemoit  of  taxes  could  be  set  aside  throu^ 
a  mandamus  proceeding,  the  evidence  intro- 
duced on  the  trial  Is  entirely  unsatisfactory. 
Neither  this  court  nor  the  court  below  was 
properly  advised  as  to  the  exact  sltnatttm  of 
this  property,  either  as  to  Its  ownership  or 
poBsesslon,  or  as  to  the  taxes  or  tax  moi..- 
gages  and  priTll^;es  upon  It.  As  matters 
stand,  the  appearances  are  that  relatw  had  at 
some  time  acquired  the  ownership  of  the 
property  under  tax  proceedings,  and  that  it 
had  subsequently  attempted  to  supplement 
that  title  through  a  purchase  from  P.  H. 
Morgan,  and  then  repudiate  Its  title  acquired 
under  l^e  tax  proceedlnga.  In  tills  we  may 
be  mistaken.  The  relator  assumes  as  a  fact 
that  taxes  and  tax  privileges  and  mortgages 
are  prescribed  and  preempted  by  the  pre- 
scription of  and  by  tbe  lapse  of  three  and  five 
years,  under  all  circumstances,  and  in  favor 
of  and  against  all  parties.  We  are  not  pre- 
pared to  accept  tiie  correctness  vt  that  broad 
proportion,  parUculariy  when  presented  to 
US  in  this  collateral  manner,  and  under  anch 
meager  and  tmprapeir  evidence.  BCartines  t. 
Tax  Collectors.  42  Ia.  Ann.  677,  7  South.  796; 
Improvement  Co.  t.  Wad^  61  La.  Asm.  262, 
25  South.  105.  We  are  not  satisfied  that  ap- 
pellees position  tai  respect  to  this  property  Is 
soch  as  to  authorise  him  to  attack  the  assess- 
ments he  complains  of.  We  think  the  pn^ter 
course  to  pursue  in  the  premises  is  to  reverse 
the  Judgment  as  appealed  from,  and  r^ect 
relator's  demand  as  of  nonsuit 
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CO.  V.  SMITH.    (No.  18.426.)! 
(Supreme  Court  of  Louisiana.   March  5,  1900.) 

MANDAMUS— WHEN    LIES— ABBOX.UTB  DUTY— 
LAVBB  COUHISSIONBRS. 

1.  A  writ  of  mandamuH  will  not  lie  iinlesa  the 
action  desired  is  of  absolute  obligution  on  the 
part  of  the  person  sought  to  be  coerced,  and  the 
relator  must  show  not  only  a  clear  legal  right 
to  have  the  thing  done,  but  to  hare  it  done 
in  the  manner  and  form  in  which  he  desires  the 
reBDondent  to  perform  it. 

2.  The  act  must  be  clearly  prescribed  and  en- 
Joined  by  law,  and  the  duty  must  be  plain  and 
positive.  This  Is  the  sense  of  all  the  authud 
ties. 

3.  A  board  of  levee  commlasiouers.  created  by 
statute  to  subserve  a  public  purpose,  and,  to 
effectuate  some,  given  certain  public  lands  for 
its  administration  and  use,  has  no  power  in 
law  to  make  a  donation  tbere«f  to  a  private 
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corporadon,  and  no  iteht  hj  mandamns  to  com- 
pel its  president  to  sign  an  act  canrlnK  same 
uto  effect. 

NidioUi,  CL  J.,  and  Monroe,  J.,  dltaenUng. 
(SfUabni  kr  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Caddo;  Alfred  D.  land,  Judge. 

Application  by  the  state,  on  the  relation 
at  the  Texarkana,  Sbreveport  &  Natchez  Rall- 
Tay  Company,  for  a  writ  of  mandamus 
■gainst  E.  M.  Smith.  Writ  granted,  and  re* 
•pendent  appeals.  Reversed. 

D.  T.  Land,  for  appellant  Leonard  ft  Ban- 
dolph,  tar  appellees. 

WATKINS.  J.  Thin  li  m  proceeding  by 
mandamns  to  compel  the  respondent.  In  bis 
cruelty  ot  president  of  the  board  of  com- 
missk>Derfl  of  the  Oaddo  levee  district  of 
Loolslana,  to  obey  the  resolution  of  aald 
board,  and  to  sign,  as  such  president,  a  deed 
to  the  relator  for  the  lands  described  In  ac- 
cordance with  and  embodying  the  terms  and 
provisions  of  same.  The  respondent  resisted 
the  allowanoe  to  relator  of  the  relief  sought, 
and  filed  an  extended  return.  Upon  the  Is- 
niea  thus  Jt^ed  the  Judge  a  quo  made  the 
writ  of  mandaimu  peremptory,  and  there- 
upon tiie  respondent  iffosecnted  this  appeal. 

Relator's  petition  RTers  that  tn  October, 
16B8,  through  its  presldmt,  a  proposition  was 
snlMuItted  in  writing  to  the  board  of  com- 
mlBsltmeiB  of  the  Caddo  levee  district  a 
corporation  created  by  and  existing  under  the 
laws  of  this  state,  to  purchase  all  the  lands  of 
said  levee  board  lying  above  Shreveport  and 
ccntlguouB  thereto,  aggregating  In  quantity 
about  20,000  acres,  as  particularly  described 
In  a  list  of  same  annexed  to  and  made  a  part 
of  tbe  petltl(m.  for  the  price  of  three  crats 
an  acre,  binding  said  corporation  to  pay 
taxes  on  said  land  for  the  period  of  not  less 
than  five  years  from  the  date  of  sale,  and 
to  hare  Its  railroad  from  Shrev^wrt  complet- 
ed within  that  period,  or  otherwise  the  lands 
were  to  revert  to  said  board;  that  there* 
upon  the  aald  board  received  and  considered 
■aid  proposition,  and  appointed  a  committee 
fnon  among  Its  members  to  investigate  and 
report  upon  said  proposition,  and  that  said 
committee  had,  by  a  majority,  reported  favor- 
ably on  said  pn^tosltton,  and  recomm»ided 
Iti  acceptance;  that  at  a  regular  meeting  of 
•aid  board  said  majority  report  was  received 
and  adopted,  and  by  a  resolution  of  said 
board  said  pn^sitlou  was  accepted,  and 
Mid  property  was  sold,  transferred,  and  de- 
livered to  r^tor  for  the  price  stated,  the 
respondent  being  Instructed  to  make  and  sign 
without  delay  a  deed  to  said  lands  upon  the 
iwymrat  of  the  purchase  price.  The  follow- 
ing is  a  pertlnoit  paragraph  extracted  from 
the  relator's  petition,  to  wit:  "It  being  pro- 
vided by  said  resolution  that  the  c(msidera- 
tlon  of  said  sale  is  not  only  the  thi«e  cento 
per  acre,  but  the  advantages  to  the  levee 
district  of  the  building  of  the  Texarkana. 
ataweport  ft  Matches  Hallway  by  said  rail- 


way company  between  Shreveport  and  Tex- 
arkana, through  the  alluvial  section  of  Caddo 
parish,  and  the  speedy  listing  of  said  lands 
for  taxation;  it  being  stipulated  in  said  reso- 
lution that  on  the  failure  of  said  railway 
company  to  build  Ito  road  to  the  corporate 
limits  of  Shreveport  within  two  years  from 
date  of  resolution,  the  said  vendee  Is  to  re- 
transfer  tbe  lands  to  tbe  levee  board  and  re- 
ceive back  the  same,  and,  further,  that  on 
failure  to  pay  taxes  on  aald  lands  same  shall 
Ipso  facto  revert  to  the  board.  A  copy  of 
said  resolution  is  hereto  annexed  and  made 
a  part  hereof."  etc.  Betatofs  petition  fur- 
ther represents  that  the  respondent  accepted 
the  aforesaid  resolution,  and  filed  with  said 
board  its  acceptonce  thereof  In  writing.  The 
petition  farther  represents  that  subsequently 
relator  caused  to  be  prepared  a  deed  to  said 
lands.  In  accordance  with  said  resolution,  and 
emlwdylng  therein  the  provisions  thereof, 
and  presented  same  to  the  respondent  in  the 
presence  of  a  notary  and  two  wltoesses.  and 
tendered  the  full  amount  of  the  purchase 
price,  and  requested  him  to  sign  said  deed, 
as  he  was  Instructed  to  do  by  said  resolution, 
and  that  the  respondent  refused  so  to  do. 
Thereupon  "relator  represents  that  It  was 
the  official  duty  of  said  president  to  obey  the 
instructions  given  him  by  the  board  by  the 
resolution  aforesaid;  that  such  Instructions 
the  said  board  had  the  power  and  right  to 
give  him.  as  its  officer;  that  the  duty  Im- 
posed on  him  was  purely  ministerial;  that  the 
said  president  had  and  has  no  discretion  In 
the  premises,  and  Is  bound  to  sign  such  deed 
as  Instructed  by  said  board."  After  tender- 
ing certain  exertions  the  respondent  makes 
return.  In  substance,  that  It  Is  his  plnin  duty 
to  refuse  to  sign  the  deed  as  demanded  by 
the  relator,  and  that  he  has  refused  to  sign 
the  same  because  the  resolution  of  a  ma- 
jority of  the  members  of  the  board  of  com- 
mlssloners  of  the  Caddo  levee  district  In- 
structing him  to  sign  same,  is  llleftal  and 
null,  for  the  following  reasons,  via.:  "(1)  Be- 
cause said  board  is  the  representative  of  a 
public  corporation  known  as  tbe  'Cnddo  Levee 
District'  created  by  an  act  of  the  legislature 
of  the  state  of  Louisiana  for  the  purpose  and 
object  of  reclaiming  all  of  the  alluvial  lauds 
In  said  district  from  overflow,  and  In  aid  of 
said  public  enterprise  the  stote  of  Ijoulslana 
dMiated  the  lands  set  forth  In  [relator's]  peti- 
tion to  said  levee  district  for  said  object  and 
purpose;  and  said  lands  or  their  proceeds 
are  necessary  to  the  carrying  out  of  tbe  ob- 
jects and  purposes  for  which  said  district 
was  created,  and  It  Is  the  duty  of  said  board 
to  obtoln  therefor  the  highest  market  value. 
<2)  Because  said  pretended  sale  of  said 
lands  embraces  all  of  the  lands  In  said  dis- 
trict above  Shreveport.  now  owned  by  said 
levee  district  and  Is  a  disguised  donation  by 
said  levee  district  to  said  [relator]  of  said 
lands,  and  said  levee  district  has  no  power 
or  authority  In  law  to  donate  ito  lands  or 
pnqierty  to  said  railroad."    ^  He  tmrttaer 
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returDS  tbat  said  lands  are  now  worth,  and 
were  wpU  worth  to  the  levee  district,  when 
the  resolution  of  the  board  of  commissioners 
was  passed  by  a  majority  thereof,  at  least 
30  cents  per  acre,  and  tbat  a  bona  fide  offer 
for  said  lands  was  made  at  tbat  price  to  the 
board  by  a  responsible  party,  which  was  re- 
fused  by  '.be  majority  of  said  board,  and  tbat 
of  the  relator  accepted.  There  are  addition- 
al grounds  of  defense  tbat  are  set  up  In  the 
return,  wbieh  need  no  present  mention;  and 
it  is  concluded  with  the  statement  that  re> 
spoudent,  in  refusing  to  sign  said  act,  acted 
In  good  faith,  In  the  exercise  of  the  discre- 
tion vested  In  him  by  law,  and  in  the  interest 
of  the  Caddo  levee  district.  For  the  forego- 
ing reasons  he  prays  that  the  relator's  de- 
mand be  rejected,  and  that  he  be  discharged 
from  the  mandamus. 

The  judge  a  quo.  In  the  course  of  his  rea- 
sons for  making  the  mandamus  peremptory, 
among  other  things,  said:  "The  resolution 
of  the  board  accepting  the  offer  of  [relator] 
to  purchase  the  land  in  question,  and  direct- 
ing the  president  to  execute  the  instnunent 
of  conveyance,  Is,  on  its  face,  within  the  ex- 
press powers  of  the  board.  The  defenses  set 
up  are  based  on  alleged  facts  dehors  the  rec- 
ord, and  are  In  effect  a  demand  that  the  sale 
be  decreed  null  and  void,  and  urged,  not  by 
the  board  or  any  party  in  Interest,  but  by  an 
officer  of  the  corporation,  who  as  such  has 
no  Interest  in  the  question.  Such  a  decree 
would  be  ex  parte  and  not  binding  on  the 
board,  which  Is  not  a  party  to  this  proceed- 
ing." He  quotes  from  State  t.  State  Auditor, 
47  La.  Ann.  1679,  18  South.  746,  the  foUowing 
extract,  as  bearing  out  the  propositions  he 
announced,  viz.:  "In  mandamus  proceedings 
against  a  public  officer,  involving  the  perform- 
ance of  official  duty,  nothing  can  be  Inquired 
Into  but  the  question  of  duty  on  the  face  of 
tbe  statute,  and  the  ministerial  duty  be  is 
charged  to  perform."  He  also  cited  State  v. 
Bell,  49  La.  Ann,  070,  21  South.  724;  State  T. 
Mayor,  45  La.  Ann.  269,  12  South.  353. 

Considering  the  respondent's  return  In  con- 
nectlon  with  the  reasons  of  the  district  judge, 
in  the  light  that  is  afforded  by  the  ordinance 
in  question  and  the  law  under  which  same 
purports  to  have  been  adopted,  we  are  to 
consider  and  determine  whether  the  respond- 
ent Is  authorized  (1)  to  raise  the  question  of 
the  ordinance  being  In  legal  effect  a  donation 
In  disguise  to  the  railroad  company.  In  dis- 
regard of  tbe  limitation  that  tbe  law  has 
placed  upon  the  powers  of  the  board  of  com- 
nussiontu-s;  (2)  to  raise  tho  question  of  a 
discretion  being  vested  In  tbe  board  of  com- 
missioner's by  the  law  which  called  it  into 
existence,  wlHi  regard  to  the  price  It  should 
accept  for  the  public  lands  of  which  it  was 
given  control  for  tbe  consummation  of  the 
purposes  speclded  therein.  In  reality  tbe 
two  questions  propounded  are  almost  identi- 
cal; for  the  right  of  the  board  to  exercise 
its  discretion  as  to  the  price  of  sale,  and  to 
accept  the  smaller  and  refuse  tbe  larger  bid. 


might,  under  some  conditions,  Involve  a  ques- 
tion of  donation  in  disguise.  Indeed,  that  is 
the  question  which  respondent's  counsel  pres» 
upon  our  attention;  and  they  Insist  that,  un- 
der the  evidence  that  la  furnished  by  the 
minutes  and  ordinance,  tbe  board  of  commis- 
sioners had  been  tendered  a  much  higher 
price  for  the  lands  than  tbat  offered  by  the 
railroad  company  at  the  time  of  the  adoption 
of  said  ordinance  accepting  Its  bid,  and  tbat 
same  were  worth  much  more  then  and  now. 
They  refer  to  the  provisions  of  the  ordi- 
nance Itself  to  show  tbat  the  3  cents  per  acre 
which  is  mentioned  in  the  deed  and  ordi- 
nance Is  not  the  true  or  paramount  considera- 
tion for  the  sale.  The  deed  which  tbe  re- 
spondent is  mandamused  to  sign  discloses 
that  20,000  acres  and  more  were  bargained 
to  the  relator  for  the  paltry  sum  of  $610.85, 
and  tbat  the  minutes  of  tbe  levee  board  show 
that  a  bid  of  30  cents  an  acre  (tbat  Is.  $6.00Cv 
for  the  whole  body  of  land)  waa,  by  a  re- 
sponsible person,  offered  for  tbe  whole  of  tbe 
land,  but  that  said  bid  was  rejected  and  that 
of  relator  accepted.  These  facts  are  disclos- 
ed by  the  minutes  of  the  official  proceedings 
of  the  board  of  commissioners  at  the  date 
and  at  the  time  the  ordinance  in  questioo 
was  adopted.  They  do  not  constitute  evi- 
dence of  matters  in  pals  or  those  dehors  the 
record  of  the  proceedings  of  the  board.  That 
Is  not  extraneous  proof,  but  res  integne. 
Tbe  recitals  contained  in  the  official  minutes 
of  the  board  are  referred  to  as  fumishiuf; 
proof  of  the  Illegality  of  the  ordinance  of 
contemporaneous  date,  in  that  tbe  board  re- 
jected a  cash  offer  of  30  cents  per  acre  and 
accepted  an  offer  of  3  cents  per  acre,  because 
same  was  In  legal  effect  a  donation  in  die- 
guise,  and  tbat  the  board  was  without  dis- 
cretion to  refuse  the  higher  and  accept  the 
lower  bid.  Thus  It  la  that  tbe  question  is 
raised,  upon  the  minutes  and  resolution  of 
the  board  of  commissioners,  whether  it  was 
the  duty  of  the  respondent,  as  a  member  of 
same,  and  Its  official  head,  as  president,  to 
accept  and  acquiesce  in  the  action  of  the  ma- 
jority as  binding  and  obligatory  upon  blm. 
and  to  execute  a  deed  to  the  railroad  com- 
pany of  all  tbe  lands  tbe  corporation  pos- 
sessed, conformably  to  its  provisions,  not- 
withstanding  said  alleged  sale  was  In  legal 
effect  a  donation  on  Its  face,  and  upon  tbe 
ordinance  and  the  law.  This  is  not  a  ques- 
tion between  tbe  respondent,  as  president  of 
the  board  of  levee  commissioners,  and  the 
board,  with  regard  to  the  respective  powers 
that  each  one  possesses  over  the  subject-mat- 
ter under  consideration,  nor  of  the  duty  of 
the  president  of  the  hoard,  as  such,  to  recog- 
nize and  give  legal  effect  to  a  resolution  thst 
has  been  adopted  by  a  majority  of  tbe  board; 
for  it  may  be  at  once  conceded  tbat  a  ma- 
jority of  tbe  commissioners  bad  a  legal  right 
to  adopt  the  ordinance  in  question,  in  so  far 
as  a  mere  question  of  power  and  authority  is 
concerned,  and.  In  our  conception,  the  Judge 
a  quo  proceeded  no  furtbef  than  this  In  the 
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reasma  he  assigns  for  his  decree.  This  is  a 
question  of  right  on  the  part  of  the  majority 
of  the  commissioners,  under  the  law,  to  pass 
the  ordinajice  In  question,  if  the  act  of  sale 
was  in  legal  effect  a  donation  In  disguise. 

The  ordinance  la  of  the  following  tenor, 
Til.: 

"Be  It  resolved  by  the  board  of  levee  com- 
missioners of  the  Caddo  levee  board,  that  the 
board  hereby  accepts  the  proposition  for  the 
purchase  of  Its  lands  above  Shreveport  made 
by  Geo.  W.  Fouke,  president  Texarkana, 
Sbreveport  &  Natchez  Railway  Company,  and 
the  board  does  hereby  sell,  transfer,  and  de- 
liver, with  such  title  as  It  has,  to  said  Fouke, 
president  of  said  road,  all  of  the  said  lands 
hi  that  portion  of  the  levee  district  above 
Shreveport  at  the  price  of  three  cents  per 
acre,  and  the  president  of  this  board  be,  and 
is  hereby.  Instructed  to  make  the  necessary 
deed  without  delay  to  said  vendee,  and  the 
said  vendee  to  pay  the  price  at  the  time  of 
signing  the  deed  to  the  president  of  this 
board;  the  consideration  of  tbis  sale  being 
not  only  three  cents  per  acre,  but  the  advan- 
tages to  the  district  of  the  building  of  the 
Texarkana,  Shreveport  &  Natchez  Railroad 
by  said  company,  of  which  said  Fouke  Is 
president,  between  Shreveport  and  Texar- 
kana. through  the  alluvial  section  of  Caddo, 
and  the  speedy  listing  of  said  lands  for  tax- 
ation. On  the  failure  of  the  said  road  to 
bnllil  to  the  corporate  limits  of  Shreveport. 
within  two  years  from  tbIs  date,  the  said 
vendee  to  retransfer  aaid  lands  to  the  board 
and  receive  back  the  price,  and  at  time  of 
retransfer  the  obligation  as  payment  of  taxes 
to  cease.  And,  further,  on  failure  to  pay  the 
taxes  as  stipulated  the  lands  shall  Ipso  facto 
revert  to  this  board.  All  the  above  to  be 
embodied  in  the  deed  to  be  signed  by  the 
president. 

"To  Hon.  Caddo  Board  of  Levee  Commls- 
slooers:  I  accept  tbe  resolution  this  day 
passed  relative  to  your  sale  of  your  lauds  to 
me.  [Signed]  G.  W.  Fouke,  President  Tex- 
arkana. Shreveport  &  Natchez  Railway. 
February  1st,  1899. 

"Xe  varietur  for  Identlflcatton  with  act  of 
saie  from  Caddo  levee  board  to  T..  S.  &  N. 
Ky.  Co.  this  3rd  day  of  August,  1899.  Allen 
Kendall,  Notary. 

"Xe  varietur  for  identification  with  notarial 
set  of  certificate  of  tender  from  O.  W.  Fouke, 
president  T.,  S.  &  N.  Ry.  Co..  to  E.  M.  Smith, 
president  Caddo  Ifvee  board,  this  3rd  day  of 
Aagnst  A.  D.  1S99.  Allen  Reudall.  Notary 
PubUc,  Oaddo  Parish,  La." 

It  Is  quite  true  that  the  declaration  Is 
distinctly  made  In  the  ordinance  that  the 
lands  were  sold  to  the  railroad  company  "at 
the  price  of  three  cents  per  acre,"  but  it  is 
also  quite  as  distinctly  stated  therein  that 
"the  consideration  of  this  sale  [is]  not  only 
three  cents  per  acre,  but  the  advantages  to 
the  district  of  the  building  of  the  Texarkana, 
Shreveport  &  Natchez  Railroad  by  said 
company  «  •  *  between  Shreveport  and 


Texarkana,  through  the  alluvial  section  of 
Caddo  [parish],  and  the  speedy  listing  of  said 
lands  for  taxation."  Special  attention  Is  at- 
tracted to  this  stipulation  of  the  ordinance  by 
an  averment  of  tbe  petition,  but  same  is 
omitted  from  the  written  tender  of  the  pur- 
chase price  which  was  made  by  tbe  railroad 
company  in  alleged  pursuance  of  tbe  afore- 
said ordinance.  The  ofllcJal  minutes  of  the 
proceedings  of  the  board  at  tbe  meeting 
whereat  tbe  aforesaid  ordinance  was  adopted 
diaclofie  the  fact  that  a  minority  report  of  the 
land  committee  was  made,  and  that  same 
was  to  the  effect  that  tbe  said  proposition 
of  the  railroad  company  "be  rejected,  for  tbe 
reason  that  [same]  Is  not  an  offer  to  buy  the 
lands  of  the  levee  board,  but  one  for  the 
donation  of  said  lands  by  the  board  In  aid 
of  a  proposed  railroad,  and  that  this  board 
has  no  authority  to  make  donations  of  its 
assets  or  property."  The  minutes  further 
show  that  this  minority  report  was  voted 
down,  and  the  majority  report  was  adopted. 
There  Is  in  the  record  a  letter  that  was  writ- 
ten by  the  president  of  the  railroad  company 
which  clearly  shows  that  such  was  his  ap- 
preciation of  said  ordinance.  Certainly  there 
Is  nothing  In  the  law  which  created  the  boai'd 
to  justify  the  pretension  that  it  had  the  right 
or  was  given  tbe  power  to  make  a  donation 
to  any  person  or  corporation.  The  respond- 
ent Is  the  official  head  of  a  public  corpora- 
tion which  shares  to  a  limited  extent  the 
power  of  the  state,  but  he  can  exercise  no 
other  power  than  that  which  Is  particularly 
specified  in  the  enabling  law,  and  can  do  no 
other  act  than  such  as  may  tend  to  effectuate 
the  legislative  intention  and  purpose.  It  is 
a  familiar  principle  in  jurisprudence  that  the 
law  deals  alone  with  results,  and  not  with 
forms,  and  that  maxim  Is  particularly  appli- 
cable to  this  case.  And  If  we  find  that  tbe 
ordinance  is  In  legal  effect  a  disguised  dona- 
tion, instead  of  an  Intended  offer  of  sale,  pure 
and  simple,  it  cannot  be  the  legal  duty  of  the 
respondent  to  carry  out  such  an  Illegal  pur' 
pose  by  signing  the  proposed  act;  for  upon 
that  hypothesis  the  signing  and  delivery  of 
the  act  would  not  effectuate  the  donation, 
while  it  might  carry  to  the  railroad  company 
a  legal  title  to  the  land. 

Referring  to  the  eualjliug  statute,  we  find 
that  the  legislature  Incorporated  into  a  levee 
district  known  and  styled  as  tbe  "Caddo 
Levee  District"  "all  that  portion  of  the  ol- 
luvlal  lands  and  all  lands  subject  or  liable 
to  overflow  in  the  parish  of  Caddo."  etc. 
Section  1  of  Act  74  of  1892.  It  gave  the 
control  and  management  of  same  to  said 
levee  board,  and  fully  vested  all  of  its  pow- 
ers and  duties  In  a  board  of  commissioners 
to  be  composed  of  seven  persons.  Sections  2, 
4,  Id.  One  of  the  duties  which  were  imposed 
upon  said  board  was  to  "devise  and  adopt 
rules  and  regulations  for  carrying  Into  effect 
and  iwrfecting  of  a  comprehensive  levee  sys- 
tem, having  for  Its  object  the  perfect  pro- 
tection ot  the  entire  district  from  overflow."^ 
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Section  6,  Id.  In  order  to  consummftte  and 
carry  out  the  aforesaid  objects  and  purposes, 
a  revenue  la  to  be  raised  by  "the  levy  an- 
nually upon  all  of  tbe  property  In  the  said 
district  subject  to  taxation  for  levee  pur- 
poses, a  district  levee  tax  of  ten  mills  on  the 
dollar  of  Its  assessed  valuation,"  etc.  Sec- 
tion 6,  Id.  And  In  order  to  place  the  board 
In  a  position  to  fully  carry  out  the  objects 
and  purpoBCB  of  tbls  enterprise,  and  "to  fur- 
nish resources  to  enable  tbe  said  board  to  as- 
sist In  developing,  establishing  and  complet- 
ing tbe  levee  system  In  tbe  said  district,  all 
lands  now  belooglDg  ♦  •  ♦  to  the  state 
of  Louisiana  and  embraced  within  tbe  limits 
of  the  levee  district  as  herein,  shall  be  and 
the  same  are  bereby  granted,  given,  bargain- 
ed, donated,  conveyed  and  delivered  unto  the 
said  board  of  commissioners,"  etc.  Section 
H,  Id.  For  tbe  purpose  of  enabling  the  board 
to  raise  additional  funds.  It  waa  authorized 
to  inne  bonds  to  tbe  amount  of  $200,000,  the 
payment  of  which  la  to  be  "secured  by  tax- 
es, and  by  sale  of  public  and  state  lands," 
•aid  bonds  to  become  due  In  30  years.  Sec- 
ti<m  10,  Id.  A  careful  Inspection  of  the  act 
discloses  that  no  specific  power  or  authority 
Is  given  to  the  board  of  levee  commissioners 
to  sell  or  otherwise  dispose  of  any  or  all 
of  tbe  lands  which  the  legislature  bad  donat- 
ed to  it,  but  that  on  the  contrary,  tbe  Inten- 
tion of  the  legislature  is  clearly  and  expressly 
stated  to  be  that  they  were  given  to  the 
board  as  a  means  of  furnishing  it  with  "re- 
sources." And  It  Is  manifest  from  tbe  entire 
scope  of  the  act  that  these  lands  were  ex- 
pected to  supply  the  board  with  "resources" 
through  the  Instrumentality  of  the  10-miII 
tax,  and  the  bond  Issue  that  is  to  be  predicat- 
ed thereupon.  The  only  mention  that  Is 
made  in  the  statute  with  reference  to  the 
power  of  the  board  to  make  sales  is  fo\md  In 
tbe  section  which  treats  of  the  corporate  pow- 
ers with  which  the  corporation  Is  endowed, 
thus:  "The  said  board  shall  have  authority 
to  buy,  and  hold,  or  to  sell  and  transfer  titles 
to  pr(^>erty;  to  make  and  execute  contracts, 
and  to  do  and  perform  any  and  all  acts  nec- 
essary to  carry  out  tbe  objects  of  this  act." 
Section  4,  Id.  It  Is  our  appreciation  of  tbe 
statute  that  4^e  general  assembly  intended 
to  create  a  levee  district  and  to  place  Its 
government  and  control  in  the  hands  of  a  cor- 
poration or  board  of  levee  commissioners,  and 
that  the  purpose  and  object  of  said  corpora- 
tion was  the  perfection  of  a  comprehensive 
levee  system,  and  tbe  protection  of  tbe  en- 
tire territory  within  tbe  district  from  over- 
flow; that,  in  furtherance  of  that  definite 
purpose  and  object,  certain  lands  were  donat- 
ed to  the  board.  In  order  that  same  might 
be  made  the  bads  of  an  annual  ad  valorem 
tax,  and  serve  as  a  foundation  upon  which 
a  SO-year  bond  Issue  might  securely  resL 
In  our  appreciation  of  the  orolnauce  which 
propsses  a  sale  of  20.000  acres  and  more  of 
land—same  being  all  the  lands  In  the  levee 
district,  and  In  fact  all  the  state  had  donated 


to  the  board  for  levee  purposes— to  a  railroad 
company  that  has  not  yet  completed  its  road- 
bed and  superstructure,  at  the  price  of  S 
cents  an  acre,  the  entire  price  only  aggregat- 
ing $610,  Is  in  direct  conflict  with  and  in 
open  violation  of  the  law  which  created  tbe 
levee  district  and  called  the  board  of  levee 
commissioners  Into  existence.  The  trend  of 
same.  In  spirit  if  not  In  purpose  or  declared 
object,  evidently  Is  to  presently  and  Irrevo- 
cably devest  tbe  board  of  commissioners  of  its 
title,  and  vest  same  In  another  and  private 
corporation  which  owes  no  duty  to  the  state; 
and  by  so  doing  it  at  the  same  time,  and  by 
the  same  act,  rendered  itself  completely  ins- 
potent  for  the  accomplishment  of  the  purposes 
which  the  legislature  reasonably  expected  It 
to  accouiijlish,  and  provided  same  should  be 
perfected.  But  when  we  consider  the  fur- 
ther and  BtlU  more  Important  provision  of 
same,  to  the  effect  that  "tbe  conalderatlon  of 
tbls  sale  [is]  not  only  three  cents  per  acre, 
but  the  advantages  to  the  district  of  the 
building  of  the  Texarkana,  Shreveport  & 
Natchez  Railroad  by  said  company  •  •  • 
between  Shreveport  and  Texarkana,  through 
the  alluvial  section  of  Caddo,  and  the  speedy 
listing  of  said  lands  for  taxation,"  our  cou- 
cluslons  already  stated  in  regard  to  the  pro- 
posed disposition  of  all  the  lands  In  the  dis- 
trict are  strengthened  and  conflrmed;  and  It 
becomes  quite  apparent  that  the  act  of  sale 
was  only  intended  to  effectuate  a  di^Ised 
donation  of  same  to  a  private  corporation.  In 
opposition  to  the  purpose  and  clearly-express- 
ed intention  of  tbe  legislature  In  making  the 
donation  thereof  to  the  Oaddo  levee  district. 
Being  dispossessed  of  all  of  Its  lands,  the 
board  could  neither  assess  and  collect  taxes 
nor  issue  bonds,  and  the  vile  price  realized 
therefor  was  wholly  Inadequate  for  the  pur- 
pose proposed  to  be  accomplished.  In  this 
situation  of  affairs.  Its  sole  reliance  must  be 
upon  the  very  indeflnlte  and  equally  inad- 
equate promise  of  the  rdator,  and  this  fully 
appears  from  a  casual  inspection  of  the  ordi- 
nance and  the  law  which  created  tbe  board. 

We  have  carefully  examined  the  two  lead- 
ing cases  to  which  our  attention  has  been 
attracted  as  being  decisively  in  favor  of  the 
relator,  and  upon  which  Its  counsel  confident- 
ly rely  for  the  affirmance  of  the  judgment  In 
Its  favor.  In  State  v.  Mayor,  45  La.  Ann. 
2S»,  12  South.  353  (It  being  one  of  the  cases 
cited),  the  following  Is  given  as  a  fair  synop- 
sis of  the  law  of  mandamus  as  it  has  been 
Inteipreted  by  numerous  decisions  of  tbe 
highest  courts  in  various  states  of  the  Union, 
viz.:  '*Thls  writ  will  not  He  unless  the  action 
desired  Is  of  absolute  obligation  on  the  part 
of  the  person  sought  to  be  coerced.  The  re- 
lator must  show  not  only  a  clear  legal  right 
to  have  the  thing  done,  but  also  by  the 
person  sought  to  be  coerced,  in  the  manner 
sought,  and  that  he  still  has  it  In  his  power 
to  perform  tbe  duty  required.  Tbe  action 
must  not  only  be  In  the  re^ondent's  power 
to  do,  but  it  must  be  his  duty^to  do  It  The 
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act  must  be  clearly  prescribed  and  enjoined 
hj  law.  The  duty  must  be  plain  and  posi- 
tire."  In  State  t.  State  Auditor,  4T  La.  Ann. 
1C79,  IS  South.  746,  relator  sought  to  compel 
the  respondent,  by  a  wcit  ot  mandamus,  to 
perform  a  ministerial  duty  which  was  Im- 
posed opon  him  by  a  concurrent  resolution  of 
the  general  assembly  directing  him  to  Issue 
certain  specified  warrants  In  their  favor,  and 
the  ouly  defense  seriously  urged  was  the  un- 
constitutionality of  the  law;  and  this  court 
held  that  executive  officers  of  the  state  goT- 
emment  have  no  authorll?  to  decline  the 
performance  of  purely  mintsterlai  duties 
wliJcb  are  imposed  upon  them  by  a  law,  on 
the  groond  that  it  contravenes  the  constitu- 
tion. Fijiding  the  act  desired  to  be  one  of 
absolote  obligation  on  the  part  of  the  respond- 
eut.  and  that  the  relatoi'S  had  a  clear  legal 
light  to  have  the  act  performed,  the  court 
Diade  the  writ  of  mandamus  peremptory. 
But  this  Is  not  snch  a  case.  In  State  t.  Sec- 
retary of  State.  43  La.  Ann.  600.  9  South. 
776,  the  conrt  had  under  consideration  a 
man  dam  as,  the  object  of  which  was  to  com- 
pel the  respondent  to  promulgate  as  a  law 
an  enrolled  bill  which  had  been  signed  by  all 
other  officers  designated  by  the  law;  and  in 
the  course  of  the  opinion  it  was  held  that 
"the  rigbt  of  the  secretary  of  state,  under 
the  proTiaions  of  article  256  of  the  constitu- 
tion, in  his  return  to  a  mandamus  proceed- 
ing, to  raise  issues  exclusively  appertaining 
to  the  inherent  Illegality  of  a  proposed  con- 
stitntlonal  amendment.  Is  very  questionable 
Indeed,  and  consideration  of  them  must  be 
restricted  to  such  as  are  apparent  and  glar- 
ing."  Again:  "Of  course,  the  official  Jour- 
nals import  absolute  verity,  and  form  conclu- 
sive proof  as  to  the  proceedings  themselves, 
when  considered  In  reference  to  any  other 
eridence  of  such  proceedings;  hut  the  ques- 
tion here  Is  as  to  what  constitutes  the  Jour- 
nals, and  whether  the  printed  journals  have 
been  made  the  actual  repository  of  the  pro- 
ceedings of  the  two  houses  of  assembly  as 
they  transpired.  Do  they  truthfully  repre- 
sent what  proceedings  did  take  place,  or  do 
they  contain  misrepresentations  of  fact?  It 
is  quite  clear  to  our  minds  that  we  should 
moat  certainly  assume  much  too  great  and 
too  grave  a  responsibility,  and  extend  the 
doctrine  of  legal  presumptions  much  too  far. 
If  we  were  to  venture  the  assertion  that  leg- 
islative Journals  formed  conclusive  proof  of 
legislative  proceedings,  and  declined  to  enter- 
tain and  consider  evidence  of  unauthorized 
alteratlona  and  intciiwlations  In  the  Journals, 
whereby  It  could  be  made  to  appear  that  they 
did  not  faithfully  and  truthfully  recite  pro- 
ceedings as  they  did  transpire.  The  true  dis- 
tinction to  be  taken.  In  our  opinion,  is  that 
no  extrinsic  proof  is  admissible  to  contradict 
the  facts  which  are  established  by  the  Jour- 
nals; bnt  fraud,  error,  mistake,  or  the  Im- 
pn^ier  ezarcise  of  Judgment  on  the  part  of 
a  state  agent  or  representative,  existing  In- 
trinslcaUy.  may  be  shown.  This  is  not  a 


question  of  what  proof  Is  furnished  by  the 
Journals,  as  contradlsttngulsbed  from  other 
proof  of  a  given  state  of  facts,  but  it  Is  a 
questlim  of  the  Journals  being  in  themselvea 
a  correct  exposition  of  the  facts  as  they  hap- 
pened." That.  In  our  opinion,  is  quite  a 
parallel  case  to  the  instant  one.  In  State  v. 
Secretary  of  State,  17  La.  Ann.  156,  the  court 
had  imder  consideration  a  mandamus  to  com- 
pel the  respondent  secretary  of  state  to  affix 
his  official  signature  and  seal  of  office  to  a 
commission  which  had  been  signed  and  is- 
sued by  the  governor  of  the  state  to  the  re- 
lator as  sheriff  of  the  parish  of  Orleans;  and 
the  return  of  the  respondent  was  that  the 
commission  was  null  and  void  and  of  no 
force,  because  the  governor  was  without 
warrant  of  law  to  Issue  It,  and  cannot  be 
compelled  to  lend  his  sanction  to  the  same 
by  countersigning  such  Illegal  commission,— 
his  contention  being  that  one  Alfred  Shaw 
was  holding  and  exercising  the  office  under  a 
commission  which  did  not  expire  until  the 
next  regular  election  for  sheriff,  and  that  the 
governor  was  without  power  or  authority  tO' 
supersede  said  Shaw  by  appointing  Bien- 
venu.  On  consideration  of  the  authorities 
the  court  held  that  ''the  se<n-etary  of  state- 
cannot  legally  go  behind  the  commission  is- 
sued by  the  governor  In  due  form  to  Blen- 
venu.  and  examine  Into  the  facts  upon  which 
the  executive's  action  was  predicated."  The 
court  further  held  that:  "The  signing  of  the 
commission  by  the  governor  of  the  state  is 
an  official  duty  imposed  on  him  by  the  consti- 
tution. It  emanates  from  the  executive's  au- 
thority, and  is  issued  from  the  piK^r  office. 
The  governor  is  by  the  constitution  vested 
with  the  .exclusive  power  to  make  some, 
and.  under  certain  contingencies,  other,  of- 
liclal  appointments,  and  such  appointments 
are  official  acts.  He  must  determine  for  him- 
self, from  information  communicated  to  himr 
when  ^polntments  become  necessary,  but 
he  is  under  no  legal  obligation  to  communi- 
cate either  to  the  secretary  of  state  or  to- 
any  one  else  up(Hi  what  information  be  acts. 
The  secretary  of  state  is  not  to  suspend  ac- 
tion to  Inquire  why  and  wherefore  any  ap- 
pointment by  the  governor  is  made.  His- 
duty  is  plain.  Re  is  not  directed,  but  order- 
ed, by  law  to  perform  It.  When  commissions 
from  the  governor  need  authentication,  he 
shall  affix  his  official  signature  and  the  pub- 
lic seal  of  the  state,  for  these  are  official 
acts.  Whenever  Improvidence  or  Illegality 
there  may  be  in  the  issuing  of  commissions, 
that  concerns  not  him.  His  authenticating 
any  official  act  can  never  compromit  him,  for 
he  has  no  discretion  to  exercise  regarding 
it"  That  decision  Is  Instructive,  in  view  of 
the  fact  that  it  draws  a  clear  line  of  distinc- 
tion between  the  case  under  consideration^ 
by  the  court  and  that  In  State  v.  Secretary 
of  State.  In  considering  the  scc^  of  the 
writ  of  mandamus  In  this  case.  It  must  be 
borne  In  mind  that  the  case  comes  to  us 
on  aiipeal.  and  that  therefore  this  court  is  ei-^^T  „ 
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erclslng  Its  appellate,  and  not  Its  supervisoi?, 
Jurisdiction,  On  this  subject  tbe  court  said 
in  State  t.  Judge  of  DisL  Ct.,  SO  La.  Ann. 
402,  23  South.  614,  that  "it  is  auite  apparent 
that  the  judges  of  tbe  district  courts  fulfill 
aJl  ti«  requirements  [of  the  Code  of  Prac- 
tice]; and  it  is  manifest  that  the  power  of 
these  Judges  Is  not  limited  to  cases  wherein 
the  writ  comes  In  aid  of  their  appellate  ju- 
risdiction, but  extends  to  all  classes  of  causes, 
because  they  are  Judges  of  the  courts  which 
exercise  appellate  Jurisdiction  as  well  as 
ordinary  civil  Jurisdiction,"— tbe  province  of 
the  writ  being  to  command  Judges  of  tbe  In- 
ferior courts  and  other  public  officials  to  ren- 
der Justice  and  perform  the  duties  of  the 
offices  conformably  to  law.  Code  Prac.  art 
837.  Comparing  the  principles  announced  In 
these  cases,  we  find  that  In  State  v.  Secretary 
of  State  this  court  recognized  the  right  of  the 
respondent  to  test  by  his  return  to  the  man- 
damus tbe  perfection  and  completeness  of  a 
legislative  act  In  respect  to  Its  having  passed 
through  all  the  formal  proceedings  requisite 
to  its  promulgation  as  a  law,  while  In  State 
r.  State  Auditor  this  court  declined  to  rec- 
oguize  the  right  of  the  respondent  to  test  In 
his  return  the  validity  of  a  complete  and  per- 
fect legislative  act  on  the  ground  of  Its  un- 
constitutionality, holding  that  the  parties  in- 
terested only  could  do  this  In  a  contradic- 
tory proceeding.  Applying  those  principles 
to  the  Instant  case,  we  are  of  opinion  that  the 
respondent,  as  president,  had  a  perfect  legal 
right,  in  his  return,  to  test  tbe  authority  of 
a  majority  of  the  board  of  levee  commission- 
ers to  adopt  a  resolution  which  upon  Its  face 
and  in  Its  terms  Imports  a  donation  In  dis- 
guise to  a  private  railroad  corporation,  and 
ultra  vires,— and  tbe  adoption  of  which  was 
resisted  by  a  minority  thereof,  including  the 
respondent,  on  those  grounds,— and  decline  to 
put  same  Into  operation  until  the  court  should 
decide  the  question.  The  resolution  of  a 
quasi  political  corporation,  such  as  a  board 
of  levee  commissioners,  created  by  special 
legislative  enactment  for  designated  public 
purposes,  like  the  ordinances  of  a  police  Jury, 
do  not  import  absolute  verity,  like  a  statute 
of  the  state,  because  tbey  are  not  admissible 
in  evidence  until  authenticated  by  proof,  and 
are  not  self-operative.  Such  a  resolution  can- 
not be  held  to  Import  absolute  obligation  on 
the  part  of  such  a  board,  or  confer  upon  the 
private  corporation  dealt  with  "a  dear  legal 
right"  to  have  the  act  completed  by  man- 
damus. At  most,  the  resolution  is  a  mere 
promise  of  sale,  which  may  entitle  It  to  an 
action  to  compel  a  spedfle  performance  or  tbe 
payment  of  damages. 

While  this  court  appreciates  the  care  and 
sound  Judgment  which  Invariably  charac- 
terize tbe  decisions  of  our  distinguished 
Brother  of  the  district  bench  who  decided 
this  case  in  the  first  lustance,  It  feels  entirely  | 
persuatied  that  the  relator  has  not  stated  a 
case  eniltllDg  It  to  have  tbe  decree  in  Its 
favor  affirmed;  but,  on  tbe  contrary.  It  has, 


upon  a  careful  study  and  consideration  ot  the 
impoitaut  and  far-reax^Ing  issues  involved, 
arrived  at  tbe  deliberate  conclusion  that  it 
Is  not  entitled  to  the  relief  that  is  demanded. 
The  Judgment  appealed  from  must  be  re- 
versed. It  is  therefore  ordered  and  decreed 
that  the  Judgment  which  is  appealed  from  be 
annulled  and  reversed;  and  It  Is  further  or- 
dered and  decreed  that  the  preliminary  writ 
herein  granted  be  set  aside,  and  that  the  de- 
mands of  tbe  relator  be  rejected,  at  Its  cost 
In  both  courts. 

BLANGHARD,  J.,  concurring,  expressed 
his  view  orally  from  the  beach.  NICHOLLS. 
C.  J.,  dissents,  and  reserves  the  right  to  file 
bis  reasons  hereafter.  MONROE,  J.,  dissents 
from  tbe  view  entertained  by  the  majority 
of  the  court,  that  the  respondent  is  competeot 
to  raise  the  Issues  upon  which  the  decision 
resta 
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RUSSO  T.  MORRIS  BUILDING  &  LAND 

IMPROVEMENT  ASS'N,  Limited. 

(No.  13,069.) 

(Supreme  Court  of  LouiBiana.    Feb.  5.  1000.) 

CARRIBRS-^EFBCTXVn  BLBVATOBS— NKGU' 
QKNCBL 

It  appearing  from  the  evidence  that  no 
fault  is  attributable  to  the  proprietor  of  a 
building  in  the  construction  of  a  passenger  ele- 
vator OP  in  the  operation  thereof,  he  must  be 
released  from  the  payment  of  damages  to  a 
passengw  who  has  suffered  injury,  not  having 
been  guilty  of  either  fault  or  negligence. 

On  Rehearing. 
It  is  the  duty  of  the  party  operating  an 
elevator  to  see  that  the  passengers  are  on.  and 
to  give  them  sufficient  time  to  adjust  them- 
selves before  starting  It.  If  the  elevator  be 
started  at  once  with  full  speed  before  a  passen- 
ger has  had  time  to  place  himself  securely  on 
his  feet,  and  he  is  thereby  thrown  off  bis  bal- 
ance and  injured,  the  carrier  Is  responsible  for 
the  iujury. 

(Syllabus  by  the  Court) 

Appeal  from  dvU  district  conrt,  parish  of 
Orleans:  Prank  A.  Monroe.  Jndge. 

Action  by  Santo  Rusao  against  tbe  Morris 
Building  &  Land  Improvement  Association, 
Limited.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

Clegg  &  Quintero,  for  appellant.  L.  L 
Labatt  and  Benjamin  Rice  Forman,  for  ap- 
pellee. 

WATKINS,  J.  This  is  an  action  for  the 
recovery  of  $5,000  damages  for  personal  in- 
juries that  plaintiff  alleges  he  sustained  in 
one  of  the  defendant's  elevators  in  the  Hen- 
nen  Building,  in  the  city  of  New  Orleans,  by 
reason  of  the  fault  and  negligence  of  its 
servants  and  agents.  '  Tbe  cause  was  tried 
by  a  Jury,  who  rendered  a  verdict  in  favor 
of  the  plaintiff,  for  ?1.000,  by  a  majority  of 
nine  Jurors  in  favor  of  the  plaintiff  to  three 
in  favor  of  the  defendant;  and.  a  motion  far 
a  new  trial  on  the  ground  that  the  verdict 
of  the  Jury  Is  contrary  to  the  jaw  and  evl- 
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Aeace  baTing  been  overruled,  the  defendant 
prosecutes  tbls  api^eal.  In  this  court  the 
plaintiff  filed  an  answer  to  the  appeal,  and 
requested  that  the  allowance  In  his  favor 
t>e  increased  to  95,000,  tbe  amount  originally 
demanded. 

The  averment  of  the  petition  Is.  sulntan- 
tlally,  that  the  defendant  owns  and  main- 
tains a  large  office  building  In  the  city  of 
New  Orleans,  known  as  the  "Hennen  Build- 
ing." in  which  four  elevators  are  operated, 
and  which  it  holds  out  to  the  public  as  safe, 
and  to  which  those  having  business  In  the 
building  are  invited  as  a  safe  means  of  con- 
veyance from  one  floor  thereof  to  another; 
that  on  the  10th  of  November,  1897,  peti- 
tioner, having  business  in  one  of  tbe  offices 
of  said  building,  entered  one  of  said  ele- 
vators to  be  carried  to  one  of  the  upper 
floors,  when  the  servant, '  agent,  and  vice 
principal  of  the  defendant  operating  same 
"was  guilty  of  gross  negligence  and  careless- 
ness in  tbe  operation  of  said  elevator,  his 
negligence  consisting— First,  In  starting  the 
said  elevator  too  quickly,  and  before  he  had 
time  to  fully  enter  same;  and,  second,  In 
carelessly  knocking  against  petitioner,  where- 
by he  lost  his  balance."    In  addition  to  tbe 
fCHT^ing  charge  of  fault  and  negligence, 
peMIoner  makes  the  further  and  additional 
clurge  "that  s^d  elevator  was  carelessly 
and  negligently  coDBtrncted,  in  not  having 
an  Inside  gate  or  door  which  would  prevent 
any  passenger  from  striking  any  one  of  the 
bIUb  of  the  shaft  of  the  building,  and  that 
by  reason  of  •  •  •   the  negllg^ice  of  the 
defendant  In  having  an  unsafe  construction, 
Into  which  he,  as  one  of  the  public,  was  In- 
vited, he  had  his  arm  broken  by  being 
brought  Into  violent  contact  with  the  sill  of 
the  floor  of  the  building  as  the  elevator  pass- 
ed It,  whereby  he  has  been  crippled  for  life," 
eta  He  alleges  that  he  was  altogether  with- 
out fault  or  negligence,  and  did  not  cause 
or  ctmtilbnte  to  the  accident'  In  any  way. 
Tbe  answer  la  a  general  denial,  coupled  with 
the  specific  averment  that  the  defendant  was 
gnll^  at  no  negligence  either  In  tbe  con- 
structjon  or  operation  of  its  elevator,  and, 
further,  that  Its  elevator  "is  of  modem  de- 
vice and  Is  reasonably  safe,  and  has  dally 
carried  and  Is  dally  carrying  hundreds  of 
passengers  safely  and  conveniently."  It  al- 
leges that  plaintUTs  Injury  was  Inflicted  by 
and  through  his  own  fault  and  by  his  own 
awkwardness,  or  wai  the  result  of  an  un- 
rweseen  accident,  for  which  It  la  no  way  re- 
sponsible. 

it  la  made  quite  evident  from  an  examina- 
tion of  the  evidence  that  the  plalntUTs  left 
arm  waa  ao  seriously  mutilated  that  same 
baa  been  rendered  comparatively  naelesa  for 
life;  and.  If  tbe  defendant  is  shown  to  have 
twen  at  fault  either  In  the  construction  or 
operation  of  Its  elevator.  It  should  be  held 
responsible  In  damagea  therefor.  Counsel 
for  defendant  attracts  our  attention  to  tbe 
bet  that  the  first  Jury  who  tried  the  case 


found  a  verdict  for  the  defendant,  and  the 
second  one  only  found  a  verdict  for  $1,000, 
by  a  majority  of  nine  to  three,  and  that,  con- 
sidering the  nature  and  extent  of  plaintiff's 
Injuries,  these  circumstances  necessarily  im- 
ply a  grave  doubt  as  to  the  defendant  being 
In  fault,  and  that  the  bare  existence  of  a 
doubt  should  have  resulted  in  a  verdict  In 
defendant's  favor.  With  regard  to  the  al- 
leged faultiness  of  the  construction  of  the 
elevator,  we  find  no  evidence  in  the  record, 
and  we  may  safely  assume  that  the  charge 
of  fault  on  that  score  was  abandoned  In 
the  lower  court,  notwithstanding  It  was  re- 
newed In  argument  and  In  brief  in  this  court 
The  point  made  in  the  argument  on  this 
score  to  the  effect  that  the  gate  which  closes 
the  way  for  tbe  entrance  and  exit  of  passen- 
gers was  attached  to  the  wall  outside  of 
the  elevator,  and  not  to  the  elevator,  thereby 
leaving  an  open  space  between  the  elevator 
and  the  wall  sufficiently  great  to  admit  an 
arm  or  leg,  and  therefore  it  was  a  constant 
menace  to  the  safety  of  passengers,  cannot 
be  sustained.  In  view  of  the  fact  that  it  had 
been  successfully  operated  In  that  condition 
during  a  series  of  years,  without  other  acci- 
dents than  the  one  complained  of,  notwith- 
standing three  or  four  thousand  passengers 
had  been  dally  carried  up  and  down  thereup- 
on. It  la  claimed  that  the  elevators  in  the 
defendant  office  building,  which  is  several 
stories  In  height,  are  of  the  latest  modem 
pattern,  and  of  the  most  improved  design 
of  any  In  the  country,  and  the  evidence  dis- 
doses  noUiIng  to  the  contrary.  We  may 
with  perfect  satisfaction  pass  from  this 
branch  of  the  ease  to  the  examination  of  the 
charge  of  tbe  defendant* a  culpable  fault  and 
negligence  In  tbe  manner  In  which  its  ele- 
vator was  operated  on  the  day  the  accident 
happened.  It  will,  in  our  opinion,  be  the 
better  course  to  first  examine  tbe  testimony 
with  regard  to  the  manner  in  which  the  ac- 
cident happened,  aa  it  may  prove  the  best 
method  of  enabling  us  to  solve  the  question 
under  Investigation. 

The  testimony  given  by  tbe  messenger  boy 
who  was  In  tbe  elevator  at  the  time  tbe  ac- 
cident happened  is  to  tbe  effect  tiiat  "be  came 
into  the  Hennen  Building,  and  Just  as  he  got 
In  the  elevator  these  two  men  came  In  be- 
hind [him},"— referring  to  the  plaintiff  and 
his  companion.  "I  stood  In  the  comer,  op- 
posite the  elevator  boy,  and  these  two  men 
stood  ta  the  middle.  The  elevator  started  off 
and  went  up  fast  It  went  so  fast  that  the 
man  went  Just  right  off  of  his  feet  and  when 
it  hit  the  second  floor  the  elevator  boy  stop- 
ped and  brought  the  man  down,  and  I  Jump- 
ed out  of  the  elevator.  Q.  Where  was  his 
arm  caught?  A.  Between  tbe  floor  of  the 
elevator  and  that  gate  there.  Q.  Between  the 
floor  of  the  elevator  and  what  else?  A.  Be- 
tween the  railing,— a  fence,  like.  Q.  Was  the 
gate  on  the  elevator  or  shaft?  A.  On  the 
shaft.  Q.  Do  you  know  what  It  WM  tbat 
made  Santo  Buaso  faU  OTeg^giti^^JpCg^^t), 
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looked  like  tbe  elevator  went  so  Cast  that  It 
made  blm  fall  orer.  It  seemed  bo,  because 
be  went  down  so  quick.  Q.  Did  It  start  slow 
and  gentle,  or  fast  and  quick?  A.  Fast  and 
quick.  Q.  How  high  had  the  elevator  got 
np  when  this  man's  arm  was  hurt?  A.  To 
the  second  floor,  and  then  It  went  right  down 
again.  Q.  You  mean  the  floor  above  the 
grouud?  A.  Yes,  sir.  •  •  •  Q.  How 
many  people  were  In  the  elevator?  A.  Me 
and  these  two  men  and  the  elevator  man. 
Q.  Santo  RuBso  and  tbe  man  that  came  with 
him?  A.  Yes,  sir;  and  me  and  the  elevator 
man.  •  •  •  Q.  Do  you  remember  wheth- 
er that  elevator  started  any  different  on  that 
day  from  what  It  usually  does?  A.  No,  sir; 
no  difference.  But  It  seems  to  me  that  that 
was  the  first  time  that  this  man  was  In  the 
elevator.  As  soon  as  tbe  elevator  started  he 
went  down,  like  that,  the  elevator  went  so 
quick.  Q.  You  are  sure  he  fell  down?  A. 
Yes,  sir.  Q.  You  didn't  fall?  A.  No,  sir. 
Q.  Did  the  other  man  fall  that  was  with  him? 
A.  No,  sir.  Q.  Did  this  man  tbrow  np  his 
hands?  A.  No.  sir.  Q.  Where  was  he  stand- 
ing? About  the  middle  of  the  elevator?  A. 
Yes,  sir.  Q.  Where  was  tbe  elevator  hoy 
standing?  A.  Just  like  where  he  pulls  the 
rope.  •  •  •  Q.  Show  the  Judge  and  Jury 
how  be  was  standing.  Take  this  door  to  be 
the  elevator,  and  go  like  you  did  when  you 
went  in  that  day.  A.  X  went  In  this  way. 
and  then  these  two  men  came  In  the  elevator, 
and  as  tbe  elevator  started  he  fell." 

Tbe  man  who  was  tbe  companion  of  the 
plaintiff  and  went  into  the  elevator  with  him 
makes  tbe  statement  that  be  and  brotber-ln- 
law,  the  plaintiff,  "went  Into  tbe  Heunen 
Building,  and  after  I  went  in—  I  first  went 
in,  and  then  be  followed;  and,  a  moment  aft- 
er we  went  Into  the  elevator,  the  first  I  know 
be  had  his  arm  caught.  *  *  *  Q.  De- 
scribe how  and  in  what  manner  Santo  Ruaso 
got  hurt  A.  Soon  after  I  came  In  I  looked 
to  see  where  he  was.  and  I  saw  his  arm 
caught  Immediately  after  I  went  In.  Q. 
Where  was  he  caught?  A.  Between  tbe  floor 
of  tbe  elevator  and  the  top  of  the  door.  Q. 
How  did  his  arm  get  In  between  tbe  lift  of 
the  elevator  and  the  top  of  the  door?  A.  He 
was  near  the  door,  and  I  saw  him  with  his 
arm  caught  between  the  elevator  and  the  top 
of  the  door.  I  was  very  much  afraid  when  I 
saw  him  thus.  Q.  How  long  after  you  and  he 
got  In  was  It  before  the  elevator  started?  A. 
Immediately.  *  *  *  Q.  What  was  it  that 
caused  Santo  Rusbo  to  get  bis  arm  caught? 
A.  He  didn't  get  enough  time  to  come  Into  the 
elevator.  Q.  Who  didn't  give  enough  time? 
A.  The  man  who  was  working  it.  Q.  Work- 
ing the  elevator?  A.  Yes,  sir.  Q.  Did  the 
ear  go  up  slow  or  quick?  A.  As  fast  as  pos- 
sible; like  lightning.  Q.  Did  Santo  Russo 
keep  standing  np  or  did  he  fall?  A.  I  had 
no  time  to  see  whether  he  was  straight  or 
whether  he  fell.  I  saw  his  arm  caught.— 
that  was  the  flrst  thing  I  saw;  and  I  told  the 
man  to  descend,— go  down  Immediately.  It 


dldnt  take  one  minute  to  go  np  to  the  first 
floor.  Q.  Tell  the  Jury  exactly  what  It  was 
that  caught  Santo  Russo's  arm.  A.  The  rea- 
son  was  that  he  didn't  have  time  enongh  to 
go  Into  tbe  elevator,  and  Immediately  bis  arm 
was  caught  Q.  Where  was  bis  arm?  A 
As  he  came  In,  near  the  door,  I  saw  immedi- 
ately his  arm  caught  near  the  door.  I  saw 
bis  arm  caught  Immediately.  Q.  Was  tbe 
door  that  he  is  speaking  about  on  the  shaft 
or  on  the  elevator  car?  A.  It  is  a  door  od 
tbe  floor.  It  took  place  quick,  suddenly,  im- 
mediately. I  saw  bim,— that  was  tbe  time  I 
saw  blm  fall,— and  I  told  the  man  immedi- 
ately to  go  down,  because  be  was  dead.  Q. 
In  what  part  of  the  elevator  car  was  It  that 
Santo  Russo's  arm  was  caught?  A.  On  tne 
right-baud  side.  Q.  On  the  right-hand  side, 
facing  which  way?  .A.  Looking  towards 
Carondelet  street,— on  the  side  towards  Ga- 
rondelet  street  as  the  man  on  the  other  side 
Is  where  he  was  caught  Q.  Then  It  was  on 
tbe  right-hand  side  as  you  go  In?  A.  Yes, 
sir.  It  took  place  suddenly.  As  soon  as  I 
saw  bim  come  In,  he  Immediately  fell,  and 
tbe  man  Immediately  descended,— came  down 
in  the  elevator, — but  there  was  nothing  to  do- 
lt took  place  so  suddenly  I  could  not  notice 
everything,  and  Immedhatcly  a  lot  of  people 
came  around.  Q.  What  portions  of  tbe  ap- 
paratus. Including  the  car  and  tbe  shaft  waa 
It  that  crushed  Santo  Russo's  arm?  A.  Near 
the  door  itself." 

The  statement  of  the  plaintiff  is  that  bli 
brotber-in-law,  who  accompanied  him  to  *^be 
Hennen  Building,  went  Into  the  elevator  first, 
and  that  be  followed  blm;  that  he  didn't 
have  time  to  go  in  entirely,  and  had  placed 
one  foot  Inside,  and  as  he  was  bringing  the 
other  foot  in  tbe  elevator  started  and  he  was 
caught,— his  arm  became  caught  between  tiie 
door  and  the  floor  of  the  elevator.  "Q.  Hov 
could  your  arm  get  between  tbe  door  of  the 
elevator  and  the  floor?  A.  As  my  second 
foot  was  in,--!!!  the  elevator,— and  In  the 
shock  which  happened  as  the  elevator  start- 
ed, I  fell  back,  and  the  arm  became  caught. 
Q.  Caught  between  what?  A.  The  gate  of  t!ie 
second  floor.  I  think  It  was  In  the  door.  I 
can't  say  exactly,  because  I  know  my  arm  was 
caught  The  way  my  head  was,  I  could  not 
exactly  describe  wbat  portion  It  was  caught  in. 

•  •  •  Q.  How  came  It  that  you  got  your 
arm  In  such  a  position  that  It  caught  between 
the  floor  of  the  elevator  and  some  part  of  the 
shaft?  A.  Because  he  did  not  give  me  time 
to  come  Into— completely  into—the  elevator. 

•  •  •  Q.  (To  the  Interpreter.  The  witness, 
not  speaking  English,  delivered  his  testimony 
through  an  interpreter.)  Ask  bim  If  he  bad 
both  feet  in  the  elevator  when  It  started.  A- 
I  had  one  foot  In,  and  the  other  was  in  the 
act  of  being  planted  down  when  the  elorator 
went  up.  I  was  In  flie  act  of  going  In.  Q. 
Then  his  face  was  to  the  rear  of  the  elevator. 
Was  that  his  position?  A.  Yes,  sir;  my  facr 
was  turned  about  towards  where  the  employ^ 
was.  Q.  Did  you  go^nto  tbe  .elevator  face 
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foremost  or  sideways?  A.  I  was  sort  of 
sideways.  My  right  foot  went  In  first,  and 
mj  left  foUowed.  It  was  not  exactly  front, 
but  m  the  act  of  walking  In.  Q.  Then  It  Is 
not  true  that  he  was  standing  In  the  middle 
of  the  elevator,  and  had  turned  aroond,  fac- 
ing the  door?  A.  No,  sir;  I  was  turned  to- 
wards the  door.  I  stood  near  the  door,— at 
the  front  of  the  door.  Q.  Then  be  was  not 
entirely  In  Oila  elevator  when  the  boy  started 
It?  A.  1  was  In,  but  at  the  same  time  I  was 
not  steady.  My  right  foot  was  down  on  the 
elevator  [floor],  but  the  left  foot  was  -not  yet 
planted  on  the  floor,  and  I  was  in  the  act  of 
pnttlng  Jt  down.  Q.  Well,  then,  ask  him  U 
the  elevator  man  gave  him  a  chance  to  cmne 
Into  the  elevator.  A  He  gave  me  time  to  put 
in  my  right  foot,  bnt  I  was  putting  In  my 
left  foot  when  he  started  the  elevator,  and 
he  didn't  give  me  a  chance  to  turn.  Q.  Then 
he  didn't  entirely  enter  the  elevator  when  It 
started?  A  I  would  have  goae  In  the  eleva- 
tor, bnt  It  was  not  steady.  Q.  Ask  him  dis- 
tinctly, please,  •  •  •  whether  he  was  In- 
side the  elevator  when  It  started.  A.  My 
body  vras  iiulde  the  elevator,  but  I  was  not 
steady.  Ask  him  If  he  is  quite 

sore  that  he  had  both  feet  In  the  elevator 
when  it  started.— yes,  or  no.  A.  I  had  the 
flrst  foot— the  right  foot— In  the  elevator,  and 
I  was  In  the  act  of  placing  down  the  second 
foot  Q.  Then  he  was  Inside  the  elevator? 
A.  The  left  foot  was  Inside,  but  it  was  not 
placed  down  on  the  floor."  <It  may  be  well 
Jnst  here  to  cAwerve  that  the  witnesses  had 
beeo  placed  under  mle  at  the  flrst  trial,  and 
each  one  inu  separately  interrogated,  but  at 
the  second  trial  the  plaintiff  was  excepted 
from  the  opmtion  of  that  role,  and  counsel 
for  defendant  objected  to  his  tesUmony  be- 
ing heard;  bnt  this  exception  being  over- 
roled  by  the  jodge,  he  retained  a  bill  of  ex- 
ceptions thereto.  In  this  conrt  counsel  re- 
tvn  to  the  drcnmstances,  without  criticism 
of  tbe  TDllng  of  the  conit,  bat  on  the  con- 
trary, confestfng  Its  correctness;  bnt  he  ar- 
imea  therefrom  that  the  plaintiff  made  differ- 
ent statements  of  fact  frcmi  those  be  made 
upon  the  former  trial,  and  Insists  that  same 
baa  the  effect  of  impairing  bis  credibility.) 
"Q.  Did  yon  fall  with  your  face  down,  or  on 
yoar  back?  A.  I  didn't  fall.  I  remained 
sto^— caught  by  the  arm.  Q.  Then  you 
didn't  go  down  at  aUT  A.  I  didn't  tolL  I 
remained  caught" 

The  foregoing  Is  the  nrtMrtantlal  testtmony 
In  favor  of  the  plaintiff 

The  operator  who  had  charge  of  tbe  ele- 
vator on  the  day  of  the  accident  was  Inter- 
rogated on  the  part  of  the  defendant  and  bis 
statement  Is  that  be  has  been  engaged  In  that 
employment  for  a  little  over  three  years.  He 
■ays  that  his  iMSItion  In  (derating  the  eleva- 
tor Is  tm  the  right-hand  side,  The  following 
Is  a  portion  of  his  Interrogation;  "Q.  Can 
yon  close  the  door  when  a  man  Is  entering 
tbe  elevator?  A  No,  sir.  Q.  Is  it  possible? 
A.  No,  sir.  Q.  Why?  A.  Becanae  be  wonld 
2»So.— 4 


be  In  the  way  of  the  door.  Q.  Having  got 
that  well  understood,  now  tell  the  court  and 
Jury  abont  the  accident  that  happened  to 
Mr.  BuBso.  A.  Well,  I  was  standing  in  tiie 
elevator,  at  my  place,  and  two  men  and  a 
boy  came  In  the  elevator;  and  the  two  men 
stood  behind,  and  the  boy  opposite  me;  and 
■I  looked  to  see  If  It  was  time  to  start  and, 
as  It  was  time  to  start,  I  closed  tbe  door,  and 
I  started  the  elevator,  and  looked  aronnd  to 
inquire  where  the  passengers  were  going,— 
what  floors;  and  I  saw  the  stout  man  fall, 
and  I  Immediately  stopped  the  elevator,  and 
I  saw  the  man  with  bis  arm  crushed  at  the 
ceiling  of  the  second  floor,— between  the  floor- 
ing of  the  elevator  and  the  celling.  Q.  Where 
was  tbe  boy,  James  Devlne,  standing?  A 
He  was  standing  alongside,  on  the  left-hand 
Bide  of  the  elevator.  Q.  In  tbe  comer?  A 
Tes.  air.  Q.  Where  was  Santo  Russo  stand- 
ing when  yon  started  the  elevator?  A.  San- 
to Busso  was  standing  about  the  center  of 
tbe  elevator,  a  littie  behind  me.  *  *  *  Q. 
Which  one  got  in  flrst— the  boy  or  those  two 
Italians?  A.  Well,  if  I  am  not  mistaken—  I 
am  quite  sure  that  the  Italians  got  In  first. 
*  •  •  Q.  Where  did  you  say  the  boy 
stood?  A.  He  stood  almost  alongside  of 
me,— opposite  the  end  of  me.  Q.  Didn't  be 
stand  behind  yon.  A.  No,  sir.  Q.  Where 
did  the  men  stand,— these  two  Italians?  A. 
They  stood  behind.  The  stout  man  stood  al- 
most behind,  and  the  other  opposite  me,— al- 
most beside  me."  The  foregoing  Is  the  testi- 
mony on  tbe  part  of  the  defendant 

An  examination  and  careful  consideration 
of  all  the  evidence  on  both  sides  has  Impress- 
ed us  with  the  belief  that  the  cause  of  tbe, 
accident  was  tba  jdalntilTs  unsteadiness  aft-' 
er  entering  t^e  ear,  or  bis  unpr^aredness 
for  the  quick  movement  attending  its  rapid 
elevation.  Tbe  salratance  of  the  testimony 
of  all  of  the  witnesses  is  that  the  itolntUt 
was  standing  in  the  car  at  tbe  time  It  started, 
and  that  by  Its  rapid  motion  he  vras  some- 
what staggered,  and  evldentiy  lost  his  bal- 
ance and  fell,  or  was  In  tbe  act  of  falling, 
when  the  car  had  reached  tbe  second  floor, 
and  by  this  mesns  his  arm  was  brought  In 
contact  therewith,  and  the  Injury  resulted. 
The  statement  of  the  plaintiff  Is  somewhat 
confused,  and  he  seems  to  have  no  definite 
recollectl<m  as  to  the  circumstances  nnder 
which  the  accident  occurred.  The  evidence 
clearly  shows  that  he  bad  completely  entered 
the  car,  and  the  door  had  been  closed  by  the 
curator  after  him;  and  the  testimony  of  the 
operator -Is  to  the  effect  that  It  would  have 
been  Impossible  for  him  to  have  closed  tbe 
door  unless  the  plaintiff  had  gotten  complete- 
ly In  the  car.  The  plalntiCTs  theory  that  be 
had  not  entirely  entered  tbe  car  at  the  time  It 
was  started  Is  contradicted  by  the  operator  In 
regard  to  the  closing  of  tbe  door;  and  his  tes- 
timony is  undoubtedly  true,  for  the  plain  rea- 
son that  the  door  had  to  be  closed  before  tbe 
car  was  started.  For,  bad  the  door  been  left 
open  at  the  time  the  car  was  set  in  m^on, 
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there  would  have  been,  undoubtedlr,  crimiiial 
negllg^ce  on  his  part;  bnt  tbat  Is  not  con- 
tended tor  by  counsel  for  tbe  plaintiff.  In 
regard  to  tbe  sudden  and  rapid  movement  of 
the  elevator,  the  complaint  of  the  plaintiff  is 
not  supported  by  the  evidence.  The  engi- 
neer and  macblQist,— a  mac  of  IS  years'  ex- 
perience,—as  a  witness,  states  that  he  has 
had  charge  of  the  Hennen  Building  power 
house  and  engine  for  more  than  a  year  prlw 
to  tbe  accident,  and  that  tbe  elevator  was  In 
flrst-clasa  order;  that  he  understands  the 
care  and  management  of  elevators  profes- 
sionally; that  such  Is  his  business.  He  says 
the  speed  of  the  elevator  "Is  regulated  by  a 
centrifugal  ball  governor,  and  bo  many  turns 
of  that  ball  governor  expands  It  and  throws 
)t  against  a  belt,  and  throws  out  ssfety 
catches,  and  they  can't  go  over  that  speed. 
If  they  do,  out  she  goes.  Q.  Who  Axes  the 
speed?  A.  Between  me  and  the  Inspectors  of 
the  elevators.  Q.  Can  the  elevator  boy  or 
man  regulate  the  speed  of  the  elevator?  A. 
Not  past  the  excess,  at  full  speed.  That  is 
the  limit  of  the  elevator  man's  power.  He 
might  open  It  halfway  and  crawl,  but  at  full 
speed  he  can  go  no  faster.  Q.  That  speed  Is 
determined  by  whom.  A.  By  the  engineer  in 
charge  and  the  Inspectors.  Three  companies 
have  Inspectors.  Q.  What  was  the  maximum 
speed  of  November  9,  1897?  A.  It  is—  We 
always  keep  that  at  a  standard  of  one  hun- 
dred and  fifty  feet.  Q.  A  second?  A.  No, 
sir;  a  minute.  Q.  That  elevatw  cannot  move 
faster  than  one  hundred  and  fifty  feet  a 
minute?  A.  No,  sir.  Q.  The  elevator  boy 
cannot  send  It  up  any  faster,  no  matter  what 
he  does?  A.  No,  sir;  If  he  goes  past  that, 
he  locks  himself  In  the  shaft,  and  stops  in- 
stantly. Q.  Is  that  a  reasonable  and  safe  rate 
of  speed?  A.  Yes.  sir.  Q.  Will  the  elevator 
start  with  that  speed  regulation  or  that  speed 
maximum?  When  It  starts,  will  It  start  with 
a  Jerk,  or  start  easily  and  safely?  A.  From 
a  standstill  to  that  velocity,  it  Is  not  an  easy, 
^dnal  motion,  but  It  starts  right  off  at  full 
speed.  Q.  What  has  been  your  experience 
and  observation  with  regard  to  that  in  the 
Hennen  Building?  A.  We  have  bad  no  com- 
plaints about  that  Q.  Is  It  perfectly  safe 
and  reasonable?  A.  Tes.  sir.  *  *  *  Q. 
Have  you  seen  other  elevators?  A.  Yes,  sir. 
Q.  Where?  A.  I  have  seen  elevators  in  dif- 
ferent cities.  New  York,  in  the  blgh  build- 
ings. I  have  seen  Otis  elevators  In  Chicago, 
St.  Louis,  and  New  York,  and  I  have  seen 
the  electric  elevators.  Q.  Were  the  elevators 
in  use  In  tbe  Hennen  Building  now  and  on 
tbe  9th  of  November  the  equal  of  any  of  the 
elevators  you  have  seen?  A,  Yes,  sir.  Q. 
Are  they  modern  In  their  type  and  device, 
and  tbe  best  your  science  knows?  A.  At  the 
time;  yes.  At  the  last  date  they  were  the 
latest  modem  model.  Q.  Can  the  elevator  | 
boy,  by  manipulating  the  rope  in  the  elevator 
or  by  any  other  act  of  his,  increase  tbe  { 
speed  of  that  elevate  beyond  that  which  has  j 


been  determined  by  the  Inspectn:  anfl  tbe  en- 
gineer? A.  No,  sir.  •  •  •  Q.  There  are 
four  elevators  In  that  building?  A.  Yes,  sir. 
Q.  Very  large  traffic?  A.  Yes,  sir.  Q.  Three 
or-  four  thousand  people  every  day?  A. 
Thirty-five  hundred  la  about  tbe  average. 
*  *  *  Q.  What  power  is  used  in  the  Hen- 
nen Building?  A.  Hydraulic  pressure." 

On  the  foregoing  testimony,  and  which  is 
not  contradicted,  we  fe^  safe  In  saying  that 
no  fault  Is  attributable  to  the  operator  of  the 
elevator.  The  movement  of  the  elevator  Is 
necessarily  sadden  and  rapid,  and  it  must 
needs  be  so  in  order  to  transport  daily  up  and 
down  between  three  and  torn  thousand  pas- 
sengers. There  is  nothing  to  show  tbat  the 
operator  acted  differently  on  that  day  of  the 
accident  from  what  he  had  done  before  and 
customarily  during  the  entire  period  of  his 
service.  Ttie  proof  sbows  that  since  tbe  el- 
evator has  been  In  operation  in  tbe  defend- 
ant's building  no  other  similar  accident  "has 
ever 'occurred,  or  any  complaint  of  its  man- 
agement or  movement  been  made  by  any  one. 
We  are  prepared  to  concede  that  a  most  un- 
fOTtunate  accident  happened  to  the  plaintiff 
and  totally  to  his  surprise,  no  doubt,  and  af 
a  result  thereof  he  will  be  a  cripple  for  life 
but  we  do  not  find  from  the  evidence  that  the 
defendant  was  In  fault  either  in  the  construc- 
tion or  operation  of  its  elevator.  This  being 
the  case,  we  feel  bound  to  reverse  tbe  Judg- 
ment appealed  from.  It  is  therefore  ordered 
and  decreed  that  the  verdict  ot  the  Jury  anfl 
the  judgment  thereon  based  are  annulled  and 
set  aside,  and  It  is  ordered  and  decreed. that 
there  be  Judgment  in  favor  of  the  defendant, 
rejecting  the  plaintiff's  demands  at  bis  cost 
In  both  courts. 

On  Rebearins; 

(Jan.  7,  1901.)  . 

NICHOLI^,  a  J.  In  defendant's  brlt-f 
«)unsel  say:  "Can  tbe  (^ligation  and  duty 
of  the  defendant  l>e  better  stated  than  has 
been  done  by  Judge  Cooley  In  Oooley,  Torts 
(2d  Ed.)  p.  768  et  seq.7  Paraphrasing,  we  say 
bis  duty  and  his  undertaking  to  his  passen- 
gers go  to  this  extent  that,  as  far  as  human 
foresight  and  care  can  reasonably  go,  he  will 
transport  them  safely.  He  is  not  liable  for 
Injuries  happening  from  sheer  accident  or 
misfortune,  where  there  is  no  negligence  or 
fault,  or  where  no  want  of  caution,  foresight, 
or  Judgment  would  prevent  the  injury.  If  it 
be  kept  in  mind  that  *proof  of  a  breach  of 
dnty  Is  essential  to  a  recovery  in  an  action 
for  n^llgence,'  the  doctrines  stated  by  or  In- 
ferred from  the  opinion  of  tbe  court  in  Mitch- 
ell V.  Marker,  10  a  C.  A,  306.  62  Fed.  139. 
25  L.  R.  A.  33,  will  serve  for  precedent  here. 
The  plaintiff  relies  on  tbat  case.  We  take 
I  him  at  his  word,  and  we  find  tbat  case  de- 
I  cides:  (1)  That  elevators  are  not  Insnrers  of 
!  the  safety  of  passengers;  (2)  that  the  highest 
I  degree  of  care  Is  required  ot  such  owners: 
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&)  that  tbis  care  Inclades  tike  control  and 
management  of  tbe  apparatus,  as  well  as  the 
apparatus  Itself;  (4)  that  It  la  the  duty  of  the 
opeiatlTe  to  see  that  all  his  passengers  are 
Ml.  and  to  give  them  snfficlent  time  to  adjust 
themaelTes.'  These  four  propositions.  It  Is 
clear,  properly  state  the  law.  The  three  first 
are  general  rules,  applyhos  almya.  erery- 
wbere,  to  devatw  owners  as  such.  TtM 
fourth  proposition,  when  attempted  to  be 
piled,  calls  for  facts.  It  raises  the  question. 
Did  the  one  operating  the  levator  glre  the 
passengers  reasmable  opportnnlty  to  obtain 
balance  upon  entering  the  car,  before  begin- 
ning tbe  flight  upward?  If  this  question  be 
answered  In  the  afflrmatiTe^  tiie  plalntUTs 
case  falls.  What  other  answer  can  possibly 
be  given  upon  the  facts  established  here? 
It  Is  Indisputable  that  the  plaintiff  and  his 
brother-in-law,  two  healthy  and  Tlgorous 
looking,  Btocky-bnllt  fellows,  apparently 
about  thlrty-flve  years  of  age,  enter  the  ele- 
vatot  in  tbe  usual  way,  t&ke  their  places 
about  the  center  of  the  car.  The  messenger 
boy  Is  in  one  corner.  The  operator  is  be- 
tween them  ant^  tbe  door.  The  operator 
doses  the  shaft  d^r,  looks  to  see  If  he  Is 
due  to  start  upward,  pulls  his  power  rope 
as  usual,  turns  to  take  the  instructions  of  his 
passengers,  and  finds  one  of  them  fallen  on 
the  floor,  and  the  accident  has  happened. 
Neither  of  the  other  passengers  is  Jarred  or 
startled  or  loses  bis  equilibrium.  Where  la 
a  breach  of  duty  shown  by  these  facts?" 
Tbe  granting  by  this  court  of  a  rehearing 
evidenced  the  fact  that  we  were  not  thor- 
oughly satlsfled  as  to  the  correctness  d  tbe 
condusionB  reached  by  us,  and  announced  In 
the  original  opinion  rendered.  We  have  had 
the  benefit  a  second  time  of  argument,  and 
the  record  has  been  submitted  for  re-exam- 
ination after  counsel  of  each  side  bad  called 
our  attentl<m  to  everything  that  could  be  aald 
In  taror  of  their  tespectlTe  clients. 

Optaii<nL 

Tbere  were  four  persons  In  the  elevator 
at  tbe  tlpie  ot  the  accident,  John  Bernard, 
the  elevator  operatw;  James  Devine,  a  mes- 
senger boy;  Santo  Russo,  the  party  injured; 
and  Alexandra  Slacca,  hte  brother-in-law. 
Tbe  plalntlfl  la  very  consistent  and  positive 
In  bis  statement  as  to  how  the  accident  oc- 
curred. He  testified  that  he  entered  tbe  ele- 
vator with  his  right  foot;  that  he  then  eaz^ 
rled  forward  his  left  foot;  but  before  be 
could  place  It  secarely  upon  the  floor  tbe 
operator  pulled  tbe  rope,  and  the  elevator 
moved  upward  so  suMenly  and  with  sucb 
rapidity  as  to  throw  him  off  bis  balaiuje  and 
throw  his  arm  and  shoulder  against  the  side 
of  tbe  vail;  that  tbe  flooring  of  tbe  second 
story  extended  beyond  the  wall  Itselt  bo  as 
to  almost  reach  outwardly  the  floor  of  the 
elevator;  that  bis  shoulder  and  arm,  being 
carried  swiftly  upward  almg  tbe  wall,  final- 
ly reached  the  projecting  floor  above,  and, 
striking  the  same  with  great  violence,  were 


at  once  crushed.  It  is  true  that  he  was  not 
very  iffedse  In  bis  description  of  tbe  ele- 
vator and  Ite  surroundings,  or  exact  as  to 
how  be  was  Injured;  but  It  was  not  to  be 
expected  that  he  should  be  thoroughly  in- 
formed on  those  points,  under  the  circum- 
stances. Devine.  the  messenger  boy,  testi- 
fied that  the  elevator  started  off  and  went 
up  fast:  that  it  went  so  fsst  that  tbe 
man  went  right  ofT  his  feet  and  when  it 
hit  the  second  floor  tbe  elevator  boy  stop- 
ped  and  brought  the  man  down;  that  he  did 
not  know  what  it  was  that  made  Russo 
fall  over,  but  It  looked  like  the  elevator  went 
80  fast  that  It  made  him  fall  over;  that  It 
started  fast  and  quica;  that  It  started  with 
a  Jerk  and  went  fast  On  cross-examination 
he  stated  that  the  elevator  did  not  start  that 
day  differently  from  what  it  did  usually; 
that  it  seemed  to  bim  that  this  was  tbe  first 
time  that  this  man  was  In  an  elevator.  As 
soon  as  the  elevator  started  he  went  down 
"like  that"  the  elevator  went  so  quick.  He 
testified  further  that  neither  he  himself,  nor 
the  operator,  nor  the  other  man,  Slacca,  who 
was  with  Busso,  fell  or  staggered.  He  does 
not  seem  to  have  noticed  or  known  whether 
Busso  had  or  had  not  placed  his  feet  to  tbe 
floor  of  the  elevator  when  it  started.  Slac- 
ca, the  brotber-lD-lBw  of  Rusao,  preceded 
him  in  the  elevator,  and  was  unable  to  make ' 
any  statement  as  to  whether  the  latter  had 
yet  planted  his  left  foot  to  tbe  floor  when 
the  elevator  started.  He  did  state  that  a 
moment  after  Hiey  got  into  the  elevator  Bu»- 
so's  arm  was  cav«bt;  "that  the  elevator 
started  as  fast  as  possible,— almost  as  fast 
as  lightning."  Bernard,  the  elevator  opera- 
tor.  Bteted:  That  there  were  four  elevatMS 
in  the  Hennen  Building,  operated  side  by 
side,  facing  Common  street  That  tbe  ele- 
vator In  which  the  accident  occurred  was 
elevator  No.  4,-^bat  nearest  Csrondelet 
street  Tbe  rule  for  <^>eratlng  these  eleva- 
tors, with  reference  to  each  other,  was  that 
tbe  doors  should  be  closed  before  starting. 
That  the  elevatOTS  were  not  supposed  to  go 
up  all  at  (mce  or  go  down  all  at  once.  They 
were  supposed  to  be  divided  between  three 
or  fonr  floors.  'That  the  signal  to  start  was 
sometimes  given  by  a  "starter."  That  on 
this  partlctdar  occasion  the  starter  was  not 
presoit  That  be  ascertained  the  time  to 
start  from  tbe  relative  positions  of  the  ele- 
vators. That  he  always  looked  up  to  see 
if  the  other  ^vaton  were  at  the  right  idace. 
That  be  looked  first  >but  tbe  door,  and  then 
pulled  the  rope.  The  witness  referred  to 
BusBo^B  position  in  tbe  elevator  as  being  be- 
hind him,  but  he  does  not  pretend  to  deny 
Busso's  statement  that  when  the  elevator 
started  he  had  not  yet  planted  his  second 
foot  upon  the  floor  of  tiie  elevator.  It  Is 
evident  he  had  not  noticed  bis  situation  ape- 
dally  as  to  this.  His  version  of  the  start- 
ing of  the  elevatcw  was  that  be  looked  up 
to  see  the  elevators  coming  down;  that  be 
(dosed  tbe  door  as  usual,  and  started  to  puU 
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the  rope;  that  u  he  pulled  the  rope  he  look- 
ed around  to  see  where  the  passensen  were 
going,  and  he  saw  the  itont  man  (Rubsd) 
tall,  and  he  Immediately  stopped  the  ele- 
TBtor,  and  saw  the  stent  man,  wltb  his  arm 
crushed  between  the  ceiUDg  of  the  second 
floor  and  the  floor  of  the  elerator;  that  he 
started  the  elevator  that  day  as  he  usually 
did  with  (HTdlnary  passengers.  In  another 
portion  of  hla  testimony  he  stated;  That  he 
was  standing  in  the  elerator,  at  his  idace, 
and  two  men  and  a  boy  came  In  the  eleTator. 
The  two  mot  stood  behind  and  the  boy  op- 
posite to  him  (the'elerator  man).  That  he 
looked  to  see  if  It  was  time  to  start,  and,  as 
It  was  time  to  start,  he  closed  the  door  and 
started  the  eleTator.  and  looked  aronnci  to 
inquire  where  the  passengers  were  going,— 
what  floors,— and  he  saw  the  stoat  man  fall; 
and  he  Immediately  stopped  the  elevator, 
and  he  saw  the  man  with  his  arm  crushed 
at  the  celling  of  the  second  floor,— between 
the  flooring  of  the  elevator  and  the  celling. 
A  comparison  of  the  testimony  of  the  differ* 
ent  witnesses  satisfies  us  that  Russo's  state* 
ment  that  the  elevator  was  started  before 
he  was  permitted  to  place  himself  securely 
on  biB  feet  is  correct;  that  the  elevator  op- 
erator took  as  his  guide  In  starting  It  the 
relative  positions  of  the  elevators  themselves, 
rather  than  the  situation  and  the  condition 
of  the  passengers  who  bad  entered  his  own 
elevator.  Defendant  Insists,  however,  that, 
even  If  the  elevator  was  started  before  Rns- 
so  had  both  feet  planted  on  the  floor,  it  was 
impossible  for  the  operator  to  have  started 
It  so'  suddenly  and  with  such  swiftness  as 
to  have  thrown  him  oft  his  balance.  They 
say  this  matter  Is  controlled  by  the  engineer, 
and  la  beyond  that  of  the  operator;  that 
matters  are  so  arranged  that  It  is  Impossible 
for  the  elevator  to  be  moved  beyond  a  cer- 
tain degree  of  swiftness.— 160  feet  a  minute, 
—and  an  attempt  to  have  it  move  faster 
would  result  In  ite  being  locked.  That  may 
be,  and  doubtless  Is.  true;  but  none  the  less 
the  rate  of  speed  at  which  the  elevators  are 
made  to  start,  and  are  made  to  run  after 
starting  up,  to  and  within,  this  maximum 
speed,  Is  at  the  will  of  the  operator.  Flor^ 
ence,  defendant's  engineer,  being  questioned 
on  this  subject  stated  that  the  elevator  boy 
could  not  regulate  the  speed  past  the  max- 
imum excess,  at  full  speed;  that  that  was 
the  limit  of  the  elevator  man's  power.  "He 
might  open  the  valve  halfway  and  crawl, 
but  at  full  speed  he  can  go  no  faster."  Be- 
ing asked,  <W111  the  elevator  stert  with  that 
speed  regulation  or  that  speed  maximum? 
When  ft  starts,  will  It  start  with  a  Jerk,  or 
start  easily  and  safely?"  He  replied,  "From 
a  standstill  to  that  velocity,  it  is  not  an  easy, 
gradual  motion,  but  It  starts  right  off  at 
full  speed."  On  cross-examination  he  was 
asked:  "Supposing  the  rope  was  pulled  so 
as  to  open  the  valve  only  partially,  what 
Is  the  slowest  speed  at  which  the  boy  might 
operate  Itf    To  this  he  answered:  "He 


might  take  an  day  to  go  to  the  deventb 
story.    The  mlDimum  might  be  brought 
down  so  that  it  would  take  him  all  day  to  go 
from  the  ground  floor  to  the  elevoith.  If 
the  elevator  man  opens  the  valve  at  stsrang 
at  full  q»eed,  it  starts  at  the  rate  of  one 
hundred  and  fifty  feet  a  minute."  The  op- 
erator himself  confirms  the  Btet«nent  In 
answer  to  a  question  by  one  of  the  jurors 
as  to  whethn  It  was  possible  for  bim  to  reg- 
ulate the  speed  of  the  elevator      the  rope 
(that  Is,  to  make  It  go  faster  or  slower),  he 
repUed;   "Well,  if  I  see  any  one  In  a  dan- 
gerous condition,  like  old  people  or  women, 
I  could  pull  the  rope  slowly  or  eailly,  and 
tiiat  would  cause  the  elevator  to  go  slow.*' 
The  regulation  of  the  elevato^  Is  by  pulling 
the  rope  and  letting  It  go.   He  conld  control 
the  speed  of  the  elevator  by  the  rope.   If  he 
palled  the  elevator  rope  a  certain  distance 
lightly,  it  will  go  gradually.   By  giving  one 
pull  It  would  send  It  as  fast  as  It  would  go. 
He  could  make  the  elevator  go  slower  or 
faster  by  pulling  easy,— by  not  opening  the 
valve  to  its  full  extent;  but  if  he  pulled  the 
valve  open  to  Ite  full  ex^t  it  goes  as  fast 
as  it  can.   On  this  particular  occasion  when 
he  first  sterted  the  elevator  he  pulled  the 
rope  BO  as  to  open  the  valve  to  Ite  full  ex- 
tent.  The  case  before  us  Is  that  of  a  pas- 
senger In  an  elevator  who  was  unquestion- 
ably Injured  before  reaching  his  destination, 
while  being  conveyed  by  a  common-carrier 
company.   The  plaintiff  had  a  verdict  In  hia 
favor  In  the  lower  court  which  was  approv- 
ed by  the  district  Judge.    Both  sides  pro- 
duced their  evidence.   A  thorough  re-exam- 
Inatlon  of  the  record  satisfies  us  that  we 
would  not  be  Justified  In  saying  that  there 
was  error  in  the  verdict  and  In  the  Judg- 
ment of  the  court;  and,  unless  we  be  abli^ 
to  so  declare,  we  should  not  set  aside  the 
verdict  and  reverse  the  Judgment.    We  are 
of  the  opinion  that  the  Judgment  hereto- 
fore rendered  by  us  in  this  case  should  be, 
and  It  is  hereby,  set  aside;  and  it  is  now 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  'from  be,  and  the  same  Is 
hereby,  affirmed. 

MONROE.  J.,  recuses  himself,  having  de- 
cided this  case  In  the  court  of  firat  instance. 


(104  La.) 

MAHNKB  V.  NEW  ORLESANS  dTT  &  L.  R. 
CO.    (No.  13.522.) 

(Supreme  Court  of  Louisiana.    Dec  17,  1900.) 

HIQHWATB-DUTIBQ  OF  TR  A  VELAR— DEFECTS 
-«TRBBT  RAII.WAYS. 

1.  There  Is  no  rule  of  law  which  obliges  a 

JerBon  upon  the  higliway  to  keep  his  eyp.  us- 
er all  circumetances,  coostantly  upoa  the  road 
before  liim.  tliat  he  may  avoid  injury  from  any 
defect  therein.  He  may  ordtnaiily  presume 
that  the  road  is  In  fit  condition  to  travel.  In 
other  words,  he  is  not  obliged  to  presume  nes- 
lig<-nce  on  the  part  of  those  whose  duty  it  is 
to  keep  the  highway  in  repair.  T 
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fendont  companj.  Defendant,  attw  pleading 
the  general  lasue,  averred  that.  If  plalntUT 
suffered  anj  Injury,  the  same  waa  due  to  ber 
own  fault,  whlcti  wholly  caused  or  contrib- 
uted to  the  Injury.  The  court  rendered  Judg- 
ment in  tAvot  <tf  the  plaintlfl  for  91,600.  and 
the  defendant  appealed. 


2.Bailwaj  companies,  who,  si  part  consider- 
itioB  for  the  aeqaisition  of  the  fcanchlse  of  mn- 
BiDs  cars  Ourough  the  streets  of  a  city,  have 
faimnd  themselTes  by  contract  to  psTe  and  keep 
in  repair  the  streets  between  tneir  raUs,  are 
held  D7  stricter  rules  to  the  performance  of 
their  dat7  than  are  the  muaicipsl  corporations 
dwmsdrea  in  the  performance  of  their  own  ob- 
Scations  in  tbia  respect  to  the  general  pabUc. 

(SrllaboB  by  tiie  Coart.) 

Appeal  from  civil  district  court,  parish  of 
Orieana;  Fred.  D.  King,  Judge. 

Action  by  Kranleska  Mabnke  against  the 
New  Orleans  City  &  Lake  Ballroad  Company. 
Jodgment  for  plaintiff,  and  defendant  ap- 
peals. AfilrMed. 

Den^re,  Blair  &  Den^e,  for  appellant 
Jamea  C.  Haorlqnea,  for  appellee. 

NIGHOLLS,  C.  J.  Plaintiff  alleges  that  on 
the  22d  of  September,  1898,  she  boarded  one 
of  the  cars  of  the  Rampart  and  DaiqAdne 
line  of  said  defendant,  at  the  comer  of  Desire 
and  Ranqiart  streets.  In  this  <Atj;  that  -when 
said  car  had  almost  reached  the  comer  ot 
Dumalne  and  Bampart  streets  she  signaled 
10  the  conductor  of  lald  car  to  stop  it;  that 
ft  was  stopped  at  the  comer  of  Domalne  and 
Bampart  streets;  that  ahe  alighted  from  It, 
ind  proceeded  Immediately  across  the  tracks 
of  said  company,  at  the  rear  of  aald  car;  that 
the  night  waa  dark,  and  as  ahe  crossed  the 
track  ilie  stepped  Into  a  hole  between  the 
rails  on  defendant  company's  track,  which 
hole  was  a  abort  distance  from  the  rail,  and 
csoaed  her  to  fall  and  break  her  ankle;  that 
this  accldttit  hq^poied  while  plaintiff  was 
stin  ca  the  V!Op«glj  ot  defendant  company, 
after  being  a  paasenger  for  hire  In  one  of 
Its  cars,  and  said  defendant  company  Is  Ua 
ble  tar  any  damage  due  has  suffered  which 
was  caused  by  Its  negligence;  that  It  Is  the 
doty  of  said  defoidant  company  to  keep  th« 
tnu^  between  ita  rails  In  good  repair,  and 
tliat  It  was  negligence  on  its  part  In  not  com- 
^ylng  irltli  its  do^  In  kMi^  tbls  track  in 
r^air;  that  there  was  no  negligence  on  her 
part,  as  she  was  forced  to  cross  this  track  in 
order  to  reach  her  destination,  and  it  waa 
inpossOde  for  her  to  see  said  hole,  by  rea- 
9oa  ot  ttx  ought  being  dark;  that  by  reasim 
of  her  stepping  In  said  bole,  which  caused 
her  to  fall  and  break  her  anlde,  she  has  re- 
ceived a  permanent  Injury;  that  she  Is  un- 
able to  walk  without  the  aid  of  a  cmtdi.  and 
the  physldans  who  have  examined  ha  in* 
Jury  all  atate  that  she  Is  crippled  for  life; 
that  she  suffered  great  pain,  and  was  forced 
to  lie  in  bed  tax  msny  months  after  receiv- 
ing said  injury,  all  ot  which  has  caused  het 
great  damage  and  loss;  that  by  reason  ct  the 
phyaicai  suffering,  pain,  and*  mental  anguish 
occasioned  by  the  Injury  received  aa  afore- 
said, and  by  the  fact  tbat  she  has  been  pw> 
manently  crippled  and  has  loat  tike  use  of 
ber  limb,  and  Is  nnable  to  walk  witbont  a 
cratch,  ahe  has  suffered  damages  in  the  sum 
or  $5,000.  In  view  of  the  premises,  she  pray- 
ed fw  Judgment  for  46.000  agiUnat  the  de- 


OptDion. 

The  plaintiff  sues  for  damages  received  by 
her  ttom  stepping  into  a  hole  between  the 
rails  of  the  tracks  of  the  defendant  company 
on  North  Rampart  street,  and  at  the  upper 
crossing  of  Bampart  and  Dumalne  streets, 
wblch  crossing,  it  was  alleged,  it  was  the 
duty  of  the  defendant  to  hare  kept  in  a  aafe 
condition,  under  Its  contract  with  the  city  of 
New  Orleaua.  The  defendant  attempted  to 
show  that  the  hole  was  not  at  the  point  stat- 
ed in  plalntUTs  itetlUon,  but  In  the  center  of 
Dumaine  street  on  the  line  of  the  Orleans 
Ballroad,  whit^  runs  through  that  street. 
There  was  no  evidence  adduced  to  ahow  that 
there  was  a  hole  in  Duouine  street  (and  the 
position  of  13iat  wlUch  caused  the  injury  has 
been  located  b«joDd  qoestlon  as  being  on  the 
upper  crossing  ot  Nwth  Bampart  and  Du- 
maine streets)  at  a  point  betwem  the  rails 
of  the  defendant  company,  for  whose  safe 
condition  It  was  responsible  under  Its  contract 
with  the  clt7  of  New  Orleans.  There  wu 
no  reascm  for  the  plaintiff  to,  have  been  on 
the  line  <a  tiw  Orleans  Kalinad.  She  had 
been  a  passenger  on  one  ot  the  cars  of  the 
defendant  company,  which  was  going  up 
North  Bampart  to  Oanal  atreet.  on  what  is 
known  as  the  "woods  side"  of  track  of  the 
defendant  cunpany's  road.  She  had  antered 
the  car  at  tlie  comer  of  Dauphlne  and  De- 
sire streets  with  the  In^tion  of  visiting  an 
aunt  who  lived  on  Bourbcm  street,  between 
St  Anne  and  Dumalne  streets.  She  signaled 
the  car  to  gboifi  at  Dumalne  street,  and  It  was 
stopped,  as  Is  customary  for  the  street  cars 
to  do,  at  Uis  opper  or  farther  crossliv  of  the 
croB^  street  The  plaintiff  alighted  tran  the 
car  with  her  face  to  the  woods,  and  Immedi- 
ately turned  towards  the  car  and  the  river. 
The  car  started,  and  the  plaintiff  crossed  di- 
rectly b^lnd  it  towards  the  rivw  tfde  of 
Mwth  Bampart  street.  She  would  have  besa 
going  out  of  her  way  to  have  crossed  Dn* 
malne  street  It  Is  unnecessary  to  refer  par- 
tlcnlajdy  to  the  evidence  as  to  the  course  tak- 
m  hy  bae  after  leaving  the  car.  as  the  tact 
Is,  in  our  (9lnl<«,  undlsputable  that  she  did 
not  pass  Into  Dumalne  atreet  at  all. 

Defendant  contends  that  the  plaintlfl  was 
In  fiinlt  while  making  the  crosalng— First  in 
turning  towards  and  converring  with  the  con- 
ductor as  she  moved  across;  and,  second,  ia 
not  looking  towarda  the  ground  as  ibe  cnss* 
ed.  to  see  what  the  condition  of  the  oosslng 
was.  We  are  aatiafled  that  no  such  convert 
satl<m  toiA  place;  that  the  only  thing  said 
'by  the  plaintiff  to  the  oondnctor,  with  whom 
she  waa  acquainted,  wtm  to  bid  him  "Good 
nighr  while  she  was  on  1ito,l#tforp^;9^ 
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the  fnrtbeBt,  while  npon  tbe  steps,  of  the 
car.  The  phUntlff,  In  her  testimony,  states 
that  as  she  passed  across  the  crossing  she. 
kept  her  eyes  up  and  in  the  direction  of  the 
seoxtd  or  river  track  of  the  d^endant  com- 
pany's road,  npon  which  their  cars  passed, 
going  downtown  towards  Esplanade  street, 
In  ordel-  to  make  certain  that  she  would  not 
cross  that  track  in  front  of  an  approaching 
car.  She  further  says  that,  although  there 
was  an  electric  light  burning  at  tbe  uppu* 
rlTer  side  of  North  Rampart  street,  it  was 
burning  dimly  at  the  time,  and  besides  there 
was  an  Intervening  post  which  threw  a  shad- 
ow on  her  line  of  walk,  and  that  the  par- 
ticular point  at  which  she  stepped  into  tbe 
hole  was  dark  at  the  time. 

We  are  referred  by  plaintiff's  counsel  to 
2  Thomp.  Neg.  p.  1107,  where  the  author  uses 
the  following  language:  "There  la  no  rule 
of  law  which  obliges  a  person  upon  the  high- 
way to  keep  his  eye  constantly  upon  the  road 
iQ^ore  him,  that  he  may  avoid  liUory  from 
any  defect  therein,  ne  may  presume  that 
the  road  Is  In  fit  condition  for  travel  In 
other  words,  he  ia  not  obliged  to  presume 
negligence  on  the  part  of  those  whose  duty 
It  is  to  keep  the  lilgbways  In  repair."  We 
are  referred  In  further  support  of  this  same 
prc^KWltlon  to  Hill  v.  Inhabitants  of  Seekonk. 
119  Mass.  86;  Reed  t.  lobabitants  of  North- 
fleld,  30  MASS.  M;  George  v.  City  of  Haver- 
hill. 110  Mass.  607;  Welsenberg  v.  Glty  of 
Appletcn,  26  Wis.  66;  Barstow  v.  City  of 
Berlin,  84  Wis.  357;  and  Qlllesple  v.  City  of 
Xewburgh,  54  N.  Y.  468;  also,  to  Ober  v. 
Railroad  Co.,  44  La.  Ann.  1058, 11  South.  818. 
We  have  had  occasion  to  deal  with  this  ques- 
tion In  Shldet  v.  Jules  Dreyfuss  Co.,  60  La. 
Ann.  2S0.  23  South.  837;  Mahan  v.  Everett.  50 
La.  Ann.  1162,  23  South.  883;  and  Tatje  v. 
Frawley,  62  La.  Ann.  884,  27  South.  380. 
The  first-mentioned  case  resembles  the  pres- 
ent one  In  most  of  Its  features;  the  Injnry 
having  occurred,  however,  npoo  tbe  sld^ 
walk  instead  of  the  street  crossing.  Refer- 
ring to  the  contention  of  the  defendant  In 
tliat  case  that  the  plaintiff  bad  been  guilty 
of  contributory  negligence,  we  said:  "The 
plalntltr  bad  the  right  to  be  walking  predaely 
where  she  was.  She  was  not  bound  to  walk 
on  the  gutter's  edge  or  In  the  middle  of  tbe 
sidewalk,  but  had  the  right  to  assume  and 
presume  that  the  whole  way  was  clear,"-:- 
dtlng  Heckman  v.  Bvenson  (N.  D.)  73  N.  W. 
480.  In  the  case  of  Tatje  v.  Frawley  we  heUA 
tiiat  the  plaintiff  was  guilty  of  negligence  in 
not  having,  under  the  state  of  facts  disclos- 
ed therein,  used  precautions  to  avoid  falling 
Into  the  gutter,  which  he  should  have  known 
would  llk^y  be  directly  In  hia  front  It  will 
be  seen  from  these  cltatl<»is  that  there  may 
be  special  circumstances  in  one  case  calling 
for  a  vigilance  or  care  which  would  not  be 
called  for  In  another.  We  do  not  think  the 
plaintiff  was  gail^  of  contributory  negll- 
genoe.  She  had  the  right  to  assume  that  the 
eroaslng  was  safe,  and  It  was  not  only  Iwr 


right  but  her  duty,  to  look  towards  Canal 
street  as  she  crossed.  In  order  to  satisfy  her- 
8^  as  to  what  the  situation  might  be  as  to 
the  approach  on  the  river  track  of  a  car  going 
towards  Esplanade  street 

One  of  defendant's  witnesses  testified  to 
the  effect  that  he  saw  no  hole  In  the  crossing 
which  would  be  sufficient  by  being  stepped 
into,  to  break  a  person's  1^.  This  was  sim- 
ply tbe  witness'  optalon.  It  may  be  that  the 
crossing  might  have  remained  for  weeks  un- 
repaired without  any  one  stepping  Into  It, 
but  the  best  answer  as  to  the  sufficiency  of 
the  hole  to  Infilct  Injury  If  stepped  Into  la 
the  fact  Itself  that  the  plaintiff  did  break  her 
leg  above  the  ankle  by  stepping  Into  It  It 
Is  testified  to  that  this  hole  had  been  in  ex- 
istence and  visible  for  a  week,  and  further- 
more that  this  crossing  was  liable  to  have 
such  holes  In  it  caused  by  rats  from  tbe 
gutters  working  under  the  stones  placed  over 
it  In  view  of  this  fact  defendant  was  pla- 
ced upon  Its  guard  as  to  tbe  possible  and 
probable  bad  condition  of  the  crossing.  We 
do  not  think  the  measure  by  which  the  city's 
obligation  to  be  advised  of  and  to  repair 
defects  In  the  sidewalks  and  streets  Is  to  be 
tested  Is  the  exact  measure  by  which  to 
test  the  obligations  In  this  req>ect  of  street- 
railway  companies  who  have  acquired  valua- 
ble frandilses  upon  the  streets  for  their  pri- 
vate emolument  and  who,  as  part  considera- 
tion for  obtaining  such  franchises,  have 
bound  themselves .  by  contract  to  ke^  the 
crossings  between  the  rails  In  repair.  They 
are  held  by  stricter  rules  to  their  duty  In 
this  respect  than  are  the  municipal  corpora- 
ti<mB  themselves  in  the  performance  of  their 
ovrn  obligations  to  the  general  public.  CUue 
V.  Railroad  Co..  41  La.  Ann.  1038,  6  South. 
851. 

We  are  of  the  opinion  that  the  judgment  of 
the  district  court  holding  the  defendant  legal- 
ly responsible  for  plalntlETs  Injury  Is  correct 
Tbe  evidence  shows  that  plaintiff  is  a  young 
lady,  about  19  years  of  age;  that  she  lives 
with  and  keeps  house  for  her  father.  Nei- 
ther his  pecuniary  condition  nor  his  age  is 
disclosed  In  the  record.  The  plaintiff,  as  a 
matter  of  course,  suffered  greatly  from  the 
breaking  of  her  1^.  She  was  In  the  hos- 
pital for  five  months,  and  still  goes  there  oc- 
casionally for  treatment  She  can  walk,  but 
with  the  assistance  of  a  crutch  or  stick.  Dr. 
Hlncks,  the  physician  who  attended  her  when 
first  hurt  testified  that  In  his  opinion,  she 
would  not  be  able  to  stand  fotlgue  or  hard 
work  on  that  leg;  that  the  probability-  Is 
that  she  would  be  s  cripple  for  life;  that  the 
break  was  a  very  bad  one.  Dr.  Fenner. 
who  attended  her  at  the  hospital,  testified: 
That  she  bad  not  at  the  time  of  the  trial  a 
very  good  ankle  remaining  after  the  injury. 
That  as  to  the  prot»J}le  effect  of  the  Injury 
upon  ber,  in  regard  to  her  ability  to  use  her 
foot  and  limb,  he  could  only  ^iproxlmately 
state  that  he  thought  she  was  gcdng  to  suffer 
eonsldenue  dlsabil^^.Jor^^^^QIgf^t 
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be  tiuMi^t  she  mlfbt  recover  the  use  of  tbat 
Umb.  It  mlgbt  take  a  namber  of  montba*  bat 
he  tboQght  Bbe  would  ultimately,  In  all  prob- 
abllltr,  get  A  useful  Umb.  She  might  have 
K>me  HtifTneu  In  the  ankle,  but  he  could  not 
Bay  bow  mach.  Tbe  Umb  wlU  probably  not 
be  aa  good  aa  It  was  before.  The  plaintiff 
heTBdf  teatifled  that  the  ankle  was  crooked 
and  Bbortened.  Judgment  was  rendered  by 
tbe  court  In  favor  of  the  plalntUT  for  $1,&00, 
Plaintiff  prays  that  the  judgment  be  Increas- 
ed to  $8,000.  We  are  of  the  opinion  that  the 
judgment  appealed  from  is  correct,  and  for 
tbe  reasons  her^  assigned  It  Is  bereby  at- 
firmed. 


(m  La.) 

STATE  T.  WASHINGTON.    (No.  18,646.) 
CSnpreme  Omirt  of  Loulaiana.    Dec.  17,  1900.) 

ASSAULT  BT  PABBNT— WOUNDING  LESS  THAN 
UATHBM— NEW  TRIAL— ARRBST 
OF  JUDGMENT. 

1.  Whether  a  ■  parent  who  inflicts  corporal 
puniahment  on  a  child  Is  acting  in  good  faith, 
without  passioD,  prompted  by  true  parental 
lore,  is  a  matter  which  may  be  determined 
lar^ly  from  the  character  of  the  injuries  re- 
ceived 1^  the  child;  and  any  instructions  which 
would  lead  to  the  ctmda^n  that  it  la  incom- 
petent for  a  jary  to  dlfln  with  tbe  parent  as  to 
wbetber  tiie  latter  has  gone  too  nr  are  mis- 
leadiug, 

2.  Tbe  crime  denounced  by  Acf  No.  17  of  1888 
Is  the  willful  and  maUcious  infliction  with  a 
dangeroua  weapon,  or  with  intent  to  kill,  of  a 
wound  less  than  mayhem;  and,  although  an  In- 
dietment  charging  the  infliction  of  snch  a 
wound  with  a  dangeroua  weapon  may  specify 
tbe  character  of  the  weapon  used, — as,  for  in* 
stance,  "a  piece  of  iron,"— It  Is  not  of  the  es- 
sence of  the  crime  tliat  it  shoold  have  been 
committed  with  a  weapon  of  that  kind.  Hence, 
if  it  be  proved  without  objection  that  such  a 
wound  was  wiUfuUy  and  mallcionsly  Inflicted 
with  a  dangerous  weapon  of  another  kind,  the 
defendant  cannot  tliereafter  Insist  upon  the 
state  proving  that  it  was  committed  with  the 
particular  weapon  specified  In  the  indictment. 

3.  The  action  of  the  trial  court  in  refusing  a 
new  trial  where  no  special  error  of  law  is 
pointed  oat,  and  where  no  bill  of  exceptions, 
with  testimony  attached,  Is  taken  to  tbe  over- 
mllng  of  tbe  motion  fOr  new  triaU  will  not  be 
reviewed  In  this  court 

4.  A  complaint  involving  a  matter  of  fact  not 
patent  on  the  face  of  the  record,  but  which  is 
made  to  appear  only  by  the  aid  of  testimony, 
cannot  be  tbe  subject  of  a  motion  In  arrest  of 
jndgment. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  Lincoln;  R.  B.  Dawkina,  Judge, 

OUver  Washington  was  convicted  of  an  as- 
sault, and  avpeala,  AflOrmed. 

BaikBdaJe  ft  Barksdale,  for  appellant 
Walter  Onion,  Atty.  Oen.,  and  F.  F.  Preans, 
DIst  Atty.  (Lewis  Oolon,  of  connsel).  for  tbe 
Statfc 

HONBOB,  J.  Defendant  indicted  for  In- 
flicting a  wound  less  than  mayhem,  was  con- 
victed ot  assault  and  sentenced  bo  pay  a  fine 
of  920,  or,  in  detanlt  of  payment  to  confine- 
ment In  Jail  and  work  on  tbe  pubUc  roads. 
He  has  appealed,  and  through  his  counsel 


presents  for  tbe  consideration  of  this  court 
certain  bills  of  exception  and  motions,  which 
will  now  be  considered. 

1.  BlU  of  exception  No.  1  is  to  the  refusal 
of  tbe  court  to  charge  that:  "If  a  parent  acts 
In  good  faltb,  prompted  by  true  parental  love, 
without  pas^on.  Inflicts  no  permanent  Injury 
on  the  child,  he  could  not  be  pnulahed  merely 
because  the  Jury  reviewing  the  case  do  not 
ttLlnk  it  was  wise  to  proceed  so  far."  The 
reasons  of  tbe  Judge  for  refuring  to  give  tiie 
charge  as  requested  are  stated  as  follows,  to 
wit:  "The  court  had  chained  the  jury  already 
that  a  parent  had  a  right  to  chastise  bis  child, 
but  that  the  chastisement  should  be  done  In 
moderation;  and,  when  the  correction  was 
considered  reas<mable,  the  parent  was  to  be 
considered  blameless.  The  facts  In  the  case 
dlscl<»ed  that  the  father  had  beat  his  10  year 
old  child  with  a  switch  and  a  walking  cane 
to  the  extent  that  many  permanent  scars  were 
visible  on  the  child's  body,  and  ttie  court  con- 
sidered that  the  chastisement  in  tbe  case  was 
not  from  [parental  love],  bnt  from  brutal 
instincts  and  mallcloos  purposes."  We  are 
of  opinion  that  the  charge  as  given  by  the 
Judge  was  better  calculated  to  enlighten  the 
Jury  as  to  the  law  appUcable  to  tbe  facts 
stated  without  the  special  charge  requested 
than  with  it  Whether  a  parent  who  Inflicts 
corporal  punishment  on  a  child  Is  acting  "in 
good  faith,  prompted  by  parental  love,  with- 
out passion,"  la  a  matter  which  may  be  de- 
termined largely  from  the  character  of  the 
Injuries  received  by  the  child,  and  any  In- 
stmctlons  which  would  lead  to  the  conclusion 
that  it  would  be  Incompetent  for  the  Jury  to 
differ  from  the  parent  as  to  whether  the  lat- 
ter had  gone  too  far  would  be  misleading. 

2.  Bill  of  exception  No.  2  la  to  tbe  refusal 
of  the  court  to  charge  that  "the  state  In  this 
case  must  show  beyond  a  reasonable  doubt 
that  the  wound  was  inflicted  with  the  weapon 
named  in  the  bill  of  indictment  via.  a  piece 
of  Iron,  and  the  piece  of  Iron,  when  used  as 
ft  weapon,  was  dangerous."  The  biU  recites 
that  this  charge  was  refused,  and  that  the 
court  charged  "that  It  would  be  sufficient  If 
the  state  had  proved  that  a  wound  had  been 
Inflicted  with  any  dangerous  wei^ion."  Tbe 
reasons  givm  by  the  Judge  for  the  ruling 
complained  of  are  that  "tbe  defendant  per- 
mitted the  state  to  prove,  without  objection, 
that  the  wound  had  been  made  with  a  switch 
and  a  walking  cane,  and  the  court  considered 
the  evidence  suppUed  pleading,  and  charged 
the  Jury  as  above  stated."  The  statute  under 
which  the  indictment  was  found  (Act  No.  17 
of  1888)  reads:  "Whoever  shall  wilfully  and 
maliciously,  with  a  dangerous  weapon,  or 
with  intent  to  kill.  Inflict  a  wound  less  than 
mayhem."  etc.  The  indictment  went  further, 
and  specified  that  the  weapon  used  was  a 
piece  of  iron.  It  is  plain,  however,  that  In. 
the  contemplation  ot  the  law  the  crime  could 
have  been  as  weU  committed  with  a  piece  of 
brass,  or  a  stick,  or  any  other  instrument  or 
thing  capable  of  piodncli^  the  san^e^^C^^ 
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which,  either  of  itseU  or  by  reason  of  its  use, 
should  be  held  to  be  a  dajigerotis  weapon.  It 
Is  true  that  objection  might  h&re  been  made 
on  the  ground  of  "variance"  to  the  Introduc- 
tion of  evidence  tending  to  show  the  use  of 
any  other  Inatnunent  than  that  specified  In 
the  Indictment,  but  It  la  by  no  means  dear 
that  such  an  objection  should  have  been  sus- 
tained. "In  all  cases,"  says  Mr.  Bishop.  *it 
Is  simply  required  that  the  proof  sustain  so 
much  of  the  allegations  as  constitute  the 
crime  to  be  punished.  It  need  not  cover 
more,  though  alleged."  1  Blsh.  Or.  Proc.  par. 
127.  "In  an  Indictment  for  murder,  an  alle- 
gation that  the  death  was  produced  with  a 
knife  will  be  supported  by  proof  that  it  was 
produced  by  a  dagger,  sword,  staff,  or  the 
like,  or  any  Instrument  capable  of  the  same 
effect."  Whart  Cr.  Kv.  par.  148.  Whether 
the  weapon  used  by  defendant  wa.s  danger- 
ous within  the  meaning  of  the  statute  was  a 
Question  for  the  jury  to  determine  upon  con- 
sidering not  only  the  character  of  such  weap- 
on, but  by  whom,  upon  whom,  and  In  what 
manner  it  was  used.  State  v.  Scott,  39  La. 
Ann.  943,  8  South.  83;  State  T.  Brown,  41 
La.  Ann.  845,  6  South.  &41.  Inasmuch, 
therefore,  as  the  defendant  bad  allowed  It  to 
be  proved,  without  ol^ection,  that  the  wounds 
had  been  Inflicted  with  sometiiing  else  than  a 
piece  of  iron,  there  was  no  reason  for  giv- 
ing the  special  chai^  requested  by  bim, 
which  was,  in  ^ect,  that  the  jury  staoold  dls- 
r^;ard  the  proof  so  made. 

3.  A  motion  for  new  trial  was  iBled  i^ion 
the  ground  that  the-  verdict  was  contrary  to 
the  law  and  evidence,  but,  as  no  particular 
enor  of  law  Is  wedfled,  and  no  bill  of  ex- 
■  c^)tlons  was  taken,  we  do  not  feel  called  up- 
on to  consider  It  State  v.  Nelson,  S2  La. 
Ann.  842;  State  t.  Wire,  SS  La.  Ami.  684; 
State  V.  Walker,  37  La.  Ann.  560;  State -T. 
Miller,  36  La.  Ami.  1S8;  State  v.  Chandlw, 
Id.  178;  State  v.  Darrow,  89  La.  Ann.  677.  2 
South.  887;  State  t.  Pete,  89  La.  Ann.  1096. 
3  South.  284;  State  t.  HcTier,  46  La.  Ann. 
440,  12  Sontta.  616. 

4i  Defendant's  counsel  also  filed  a  motion 
In  arrest  of  Judgment  ii^on  grounds  which 
are  stated  as  follows,  to  wit:  "Under  and 
the  evidence  addn(»d  at  the  trial  of  this  cause 
which  Is  a  necessary  part  of  the  record  of 
Oils  cause,  and  which  was  heard  by  the  court. 
It  was  shown  that  tlils  defendant  was  the 
father  of  the  party  alleged  to  have  been  in- 
jured, namely,  Julia  Washington,  a  diltd  ten 
years  old.  Under  the  law  the  father  had  the 
right  to  asaanlt  and  whip  his  child,  provided 
it  be  In  a  reasonable  manner;  and  while  tlie 
Bather  might  be  guilty  of  assaulting  and  beat- 
ing bfa  chUd,  or  ot  assault  with  Intent  to 
commit  a  graver  crime  on  his  child,  when  the 
jury  simply  find  the  father  guilty  of  an  as- 
sault It  is  finding  him  guilty  of  an  act  which 
Is  not  Illegal  in  him,  and  for  which  he  can- 
not be  punished."  Our  attention  has  not 
been  called  to  the  law  which  makes  all  of  the 
evidence  adduced  m  the  trial  part  of  the  rec- 


ord of  appeal  In  a  criminal  case,  and  fre- 
quent rulings  have  been  made  by  this  court 
which  are  irrectmcilable  with  that  theory- 
State  T.  Nash,  45  La.  Ann.  974,  IS  South. 
265;  State  v.  Joae^h,  46  La.  Ann.  903,  12 
South.  9S4.  Beyond  this,  it  has  been  held 
more  than  once  that  a  "defect  that  appears 
only  by  the  aid  of  testimony  cannot  be  the 
subject  of  a  motion  In  arrest."  State  v. 
Green,  36  La.  Ann.  185;  State  v.  Ohandler, 
Id.  177;  State  v.  Ohevis,  4S  La.  Ann.  576.  19 
South.  657;  State  v.  Pete,  39  Ul.  Ann.  1093. 
3  South.  284;  State  v.  Victor,  38  La.  Ann. 
978;  State  v.  White,  62  La.  Ann.  206,  26 
South.  849.  It  does  not  appear  from  the  in- 
dictment In  the  case  at  bar  that  the  defend- 
ant was  the  father  of  the  person  Injured. 
That  fact  could.  Oierefore,  have  been  arrived 
at  only  **hy  the  aid  of  testimony";  and  the 
point,  as  presented,  falls  wlthla  the  rule  as 
stated  above  in  language  quoted  fnnn  the 
opinion  In  State  v.  Green,  36  Ul  Ann.  186. 
See,  also,  1  Blsh.  Cr.  Proc.  par.  1285.  The 
trial  judge  heard  the  evidence,  and  In  that 
way  learned  the  facts  In  regard  to  the  rela- 
tionship between  the  defendant  and  the  per- 
son Injured,  which  he  states  in  the  bills  of 
exception  signed  by  him,  which  bills  were, 
however,  taken  with  reference  to  other  mat- 
ters than  that  Qow  under  consideration;  and. 
If  It  be  true  that  a  motion  In  arrest  cannot 
be  sustained  on  the  basis  of  direct  evidence 
Introduced  Into  the  transcript,  a  fortiori  can 
such  motion  not  be  sustained  on  the  basis  of 
statements  of  fact  contained  In  bills  of  ex- 
ception Incorporated  In  the  transcript,  but  re- 
lating to  othw  matters.  Judgment  aflBrmed. 


McLEXDON  T.  BUSH. 
(Supreme  Court  of  iUabama.   Nov.  28,  1900.) 

APPKAI^FAILURB  TO  R8SBRVB  BXCBPTION— 

MOTION  FOR  NEW  TRIAL. 

A  failure  to  reserve  an  exception  to  the 
ruling  of  the  trial  court  cannot  be  cured  by  a 
motion  for  a  new  trial,  so  as  to  render  the  rul- 
ing revlsable  on  appeal. 

Appeal  from  circuit  court,  Choctaw  county; 
Gesner  Williams,  Special  Judge. 

Action  by  Davis  McLendon  against  Adam 
Bush.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

W.  T.  Glover,  for  appeUant  R.  P.  Roach, 
for  appellee. 

HARALSON.  J.  This  Is  an  appllcatlou 
for  a  new  trial  under  section  434  of  the  Code. 

What  purports  to  be  a  bill  of  exceptions 
Is  contained  In  the  traascrtpt.  In  which  all 
the  evidence  introduced  on  the  trial  is  set 
out  Tb«re  were  no  exertions  reserved  to 
the  admission  or  ^elusion  of  evidence,  and 
none  of  the  charges  given  or  refused  are 
set  out,  and  no  exceptions  reserved  as  to  any 
chaise  of  the  court  A  verdict  was  found 
for  the  plaintiff  against  the  defendant  for 
tbe  property  sued  ftg^.^^^^  ,1^^^ 
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of  the  aame^  and  for  the  value  of  the  use 
and  hire  thereof  during  the  detention,  and 
a  Indgment  waa  rendered  accordingly.  Aft- 
crwarda,  during  the  term,  the  defendant 
moTed  the  court  to  set  aside  the  Terdlct  of 
the  jury  and  grant  him  a  new  trial,  on  the 
groond  that  the  court  had  erred  in  Its 
charge  to  the  jury  in  the  manner  set  out  In 
the  motion,  which  motion  the  court  orer- 
raled,  to  which  ruling  the  defendant  except- 
ed. ThlB  waa  the  only  exception  In  the 
entire  case. 

The  attempt  of  the  defendant  was  to  cure 
by  his  motion,  hla  failure  to  reserve,  during 
the  trial,  an  exception  to  the  part  of  the 
court's  charge  at  which  be  now  complains. 
"Unless  the  charge  or  ruling  of  the  coort  be 
ocepted  to.  it  will  be  no  ground  for  a  new 
trial;  the  party  by  his  silence  being  deemed 
to  have  waived  it"  S  Grab.  &  W.  New  Tr. 
SS7-8Se.  Or,— as  hdd  by  us  In  Tobias  v. 
Trelst,  103  Ala.  666.  15  South.  014,— a  fail- 
ure to  reserve  an  exception  to  the  ruling  of 
the  trial  court,  at  the  proper  time,  cannot 
be  cured  by  a  motion  made  for  a  new  trial, 
so  as  to  tender  sncb  ruling  revlsable  on  ap- 
peaL  Floerah  v.  Bank,  10  Mo.  516;  State  v. 
Peak,  86  Mo.  190;  Harvey  v.  State,  40  Ind. 
616. 

'  We  have  been  shown  no  error  in  the  rec- 
ord,  and  the  Judgment  ot  the  court  below 
will  be  affirmed. 


WRiaHT  V.  WALLBR. 
iSapreme  Court  of  Alabama.    Nov.  27,  1900.) 
CONTRACTS— INTOXICATION— INSTRUCTIONS. 

1.  It  is  no  defense  to  a  note  that  defeodaut 
was  BO  intoxicated  when  he  i^gned  it  that  he 
eould  Dot  give  the  attention  thereto  which  a 
leasonably  prudent  man  votild  have  given. 

2.  It  is  no  defense  to  a  note  that  the  defend- 
ant signed  it  under  sncb  intoxication  that  he 
could  not  give  proper  attention  to  It,  since  In- 
toxication IS  not  a  defense  anlesa  the  contract- 
ing party  does  not  know  wtiat  he  is  doing. 

Appeal  from  circuit  courf,  Lee  county; 
J.  M.  Carmlcbael.  Judge. 

Action  by  W.  W.  Wright  against  J.  B. 
Waller.  From  a  judgment  In  favor  of  the 
defendant,  plaintiff  appeals.  Reversed. 

Barnes  ft  Duke,  for  appellant.  William  H. 
Tbonuu  and  G.  O.  L.  Samford,  for  appellee. 

McCUSLLAN,  a  J.  This  Is  an  action  by 
Wright  against  Waller  on  a  contract  In  writ- 
ing signed  by  the  latter  to  pay  rent.  De- 
foidant  sought  to  avoid  the  contract  on  the 
ffrooad  that  h«  was  Intoxicated  when  he 
signed  it.  There  was  evidence  tending  to 
show  that  defendant  vraa  in  a  state  "of  com- 
l^ete  drankennesa,  dethroning  reason,  when 
he  signed  the  paiter,"  and,  on  the  other  hand, 
there  was  evidrace  tending  to  show  that  he 
waa  luit  drunk  at  the  time.  There  was  no 
evidence  that  plalntur  had  anjrthing  to  do 
with  bringing  about  defendant's  intoxicated 
condition,  If  he  was  Intoxicated,  nor  that 


defendant's  mind  was  Impaired  by  habitual 
drunkenness,  nor  that  the  contract  was  In 
itself  unconscionable  or  unfair.  On  this 
state  of  case,  the  court,  in  Its  general  charge, 
said:  "If  the  defendant  was  so  much  under 
the  Influence  of  strong  drtnk  or  intoxicating 
liquor  that  his  reason  was  dethroned  to  an 
extent  that  he  could  not  give  that  attention 
to  the  signing  of  the  note  that  a  reasonably 
prudent  man  would  be  able  to  give,  then 
the  note  would  be  void."  And  at  the  request 
of  the  defendant  the  court  gave  the  follow- 
ing charge:  "If  the  Jury  find  from  the  evi- 
dence that  the  defendant  signed  the  note 
under  such  intoxication  that  he  could  not 
give  proper  attention  to  It,  then  the  note  is 
not  evidence  In  the  case,  but  void."  To  each 
of  these  Instructions  the  plaintiff  excepted, 
and  their  soundness  vel  non  Is  the  question 
presented  on  this  appeaL  On  this  question 
as  to  the  degree  of  Intoxication  necessary 
to  an  avoidjance  of  contracts,  the  following 
are  some  of  the  statements  of  the  governing 
principle,  applicable  to  cases  like  this,  found 
In  the  authorities:  "*  *  *  Intoxication  so 
deep  as  to  take  aih^^  the  agreeing  mind— In 
other  words,  to  disqualify  the  mind  to  com- 
prehend the  subject  of  the  contract  and  Its 
nature  and  probable  consequences— impairs 
such  contract,  if  made  while  it  lasts,  the 
same  as  Insanity.  But  mere  drunkenness,  or 
being  a  drunkard,  or  simply  being  drunk  at 
the  time,  where  the  intoxication  does  not 
extend  to  the  degree  thus  stated,  will  not  Im- 
pair the  contract  To  have  this  effect  It 
must  render  the  party  non  compos  mentis 
for  the  occasion."  Bish.  Uont  H  WH),  Wil. 
"The  contract  of  a  drunken  person  is  void- 
able, at  his  option.  If  it  can  be  shown  that 
at  the  time  of  making  the  contract  he  was 
absolutely  incapable  of  understanding  what 
he  waa  doing."  Anson,  Oont  p.  160.  "An 
express  contract  entered  into  when  the  obli- 
gor is  in  a  state  of  Intoxication,  so  as  to  de- 
prive him  of  the  exercise  of  his  understand- 
ing. Is  voidable."  11  Am.  ft  Eng.  Enc.  Law, 
p.  773.  Drunkenness  must  "be  such  as  to 
Incapacitate  the  party  from  the  proper  ex- 
ercise of  his  Judgment  and  prevent  blm 
from  understanding  his  contract"  Story. 
Cout  p.  15.  "A  drunkard,  when  In  a  com- 
plete state  of  Intoxication,  so  as  not  to  know 
what  he  is  doing,  has  no  capacity  to  con- 
tract" 1  BenJ.  Sales,  (  83.  "It  is  evident 
that  drunkenness,  when  it  goes  so  far  as  to 
absolutely  destroy  the  reason,  renders  a  per- 
son In  this  state,  so  long  as  !t  continues,  In- 
capable of  contracting,  since  It  renders  faJm 
Incapable  of  consent"  1  Poth.  Cont  20. 
"Where  a  party,  when  he  enters  Into  a  con- 
tract Is  In  such  a  state  of  drunkennesa  as 
not  to  know  what  he  is  doing,  his  contract 
Is  wholly  void,"  1.  e.  if  he  elects  to  avoid 
it  1  Ohit.  Oont  192.  "Drunkenness  is  a 
species  of  insanity,  but  the  law  Is  not  quite 
clear  respecting  this  disability.  Perhaps  it 
stands  thus:  One  cannot  defend  by  proving 
his  drunkenness,  unless  be  can  ahow  that. 
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tbe  dnmkennMS  wu  kmmn  to  the  payee, 
end  taken  adrantage  of  hj  blm,  or  that  It 
waa  complete,  and  anspended  all  nee  of  the 
mind  at  tbe  time."  1  Para.  Note*  &  a  161. 
Intoxication,  *no  the  extent  only  that  the 
party  did  not  tweedy  nnderatand  the  bual- 
nesB"  in  hand,  "la  not  enough  to  render  the 
ccmtract  voidable  or  Told."  Henry  t.  Rlte- 
nour,  31  Ind.  136.  "It  la  alao  urged  that  the 
plaintiff  In  error  la  not  bound  by  the  transac- 
tion, because  he  waa  drunfa:  at  the  time  he 
assigned  the  note.  We  think  the  evidence 
shows  that  he  was  at  the  time  drank.  But 
he  was  manifestly  not  ao  drunk  but  he  knew 
what  he  was  engaged  In  at  the  time.  He, 
on  the  trial,  testified  to  the  drcnmatancM 
attending  the  transaction.  He  aaya  he  took 
out  the  note  and  threw  It  down,  and  told 
them  to  take  It,  and  that  they  had  better 
take  his  clothes.  Had  he  been  so  drnnk  as 
to  render  the  assignment  void,  he  conid  not 
have  known  or  remembered  what  he  did. 
To  render  the  transaction  voidable,  he 
should  have  been  so  drunk  aa  to  have 
drowned  reason,  memory,  and  Judgment, 
and  Impaired  hia  mental  Tacnltiea  to  an  ex- 
tent that  would  render  him  non  compos 
mentis  for  the  time  being."  Bates  v.  Ball, 
72  lU.  108*  111.  **DmnkenneB8.  to  affocd  a 
ground  for  avoiding  a  contract,  must  be  so 
excessive  as  to  render  the  person  incapable 
of  consent,  or  for  the  time  tolncapadtato  him 
fi-om  exercising  his  judgment"  Reymrtds  v. 
Dechaums.  2A  Tex.  174.  A  contract  execut- 
ed by  an  Intoxicated  person  is  valid  If  "he 
la  aware  of  what  he  Is  doing,  and  la  not  de> 
ceived  as  to  the  Identity  of  the  paper  sign- 
ed." Miller  V.  Flnley.  26  Mich.  248.  "Where 
a  party  seeks  to  avoid  an  express  contract 
on  the  ground  that  he  waa  Intoxicated  at  the 
time  be  entered  into  it,  It  la  Incumbent  on 
blm  to  produce  clear  and  satisfactory  proof 
that  he  was  at  the  time  in  such  a  state  of 
dmnkenneas  aa  not  to  know  what  he  was 
doing  ot  the  consequenees  of  his  own  acte." 
Johns  V.  Frltehey,  89  Md.  258.  "A  contract 
made  by  a  person  while  he  Is  so  drnnk  as  to 
be  Incapable  of  understanding  Its  nature  and 
effect  Is  voidable,  •  •  *  buthla  Intoilca- 
tlon  must  be  so  excessive  aa  to  render  him 
incapable  ot  knowing  what  he  la  doing." 
Qark,  Gont  pp.  274,  276. 

The  foregoing  texts  and  adjudications 
clearly  declare  and  thoroughly  estebllsh 
the  modem  doctrine  on  this  anbjee^  depart- 
ing from  the  ancient  rule,  which  forbade  a 
party  to  a  contract  to  stultify  himself  by 
setting  up  his  want  of  mental  capacity  to  en- 
ter Into  It,  to  the  extent,  and  only  to  the 
extent,  of  allowing  him  to  show  In  avoidance 
that  from  Inaanlty,  drunkenness,  and  the 
like  he  waa  Incapable  of  exercising  Judg- 
ment, understanding  the  proposed  engage- 
ment, and  of  knowing  what  he  was  about 
whoi  he  mtered  Into  the  contract  sought  to 
be  avoided.  It  Is  plain  that  the  rule  givm 
In  charge  to  the  Jury  by  the  tilal  court  in 
this  case  Is  a  radlral  departure  from  the  ea- 


tabUahed  and  true  rule  obtaining  Id  all  mcib 
caaes.  One  may  well  be  unable,  from  Intoxi- 
cation, to  give  "proper  attention"  to  a  trans- 
action, and  yet  know  what  the  tranaactlon 
Involves,  and  be  capable  of  underatandlng 
the  terms  and  effect  of  a  contract  iasolng  out 
of  It,  so  as  to  be  as  fnlly  bound  it  as 
if  he  was  under  no  detpne  of  intoadeation. 
The  charge  given  at  d^endanfs  request 
shoidd  therefore  have  been  refwed. 

The  instruction  given  the  court  ex  mero 
motu  is  even  more  patently  erroneoua. 
Many  perfectly  sane  and  sober  men  could 
not  bind  thiemselves  by  contract  at  all.  If  the 
mle  laid  down  there  is  a  sound  one.  The 
law  does  not  gauge  contractual  competency 
by  tb»  standard  of  mental  capacity  poa- 
sessed  by  reasonably  prudent  men.  A  man 
la  not  incapacitated  because  of  Intellectnal 
limitations  artaiug  from  intoxlcati<nL  or  what 
not,  which  prevent  him  from  giving  to  a 
proposed  oontract  all  the  oonalderation  that 
a  reasonably  prudent  man  would  be  able  to 
give  it.  Indeed,  that  teat  has  no  relation 
to  mental  capadly.  Competen<7  to  contract 
may  well  exist  In  as  high  a  degree  In  a  reck- 
less, careless  man  as  In  one  of  the  highest 
prudffiice  and  care^  and  the  Inability  of  the 
former  to  give  a  certain  degree  of  attention 
to  a  business  matter  results,  not  frmn  men- 
tal incapacity  to  know  and  understand  the 
matter  In  hand,  but  from  Indlffermce  as  to 
It.  or  his  habit  disposition  to  drunkenness. 
And  one  may  sufllclently  understand  a  con- 
tract, and  the  nature  and  effect  of  his  enter- 
ing into  It,  to  be  fully  bound  by  It,  though 
he  be  capable  of  only  a  very  much  less  con- 
sideration of  it  than  would  be  bestowed  by 
a  man  of  ordinary  prudence.  The  cases  of 
Hale  T.  Brown,  11  Ala.  87,  and  Holland  v. 
Barnes,  68  Ala.  88,  rdled  upon  for  appellee, 
involved  othCT considerations  than  thedrunk- 
enness  of  the  party  seeking  to  avoid  a  con- 
tract—overreaching by  the  other  party,  un- 
fair and  unconscionable  contracts,  etc.,— and 
they  have  no  application  to  the  present  case. 
Reversed  and  remanded. 


COLEMAN  T.  OH^MBERa 

(Saprone  Court  of  Alabama,    Not.  20,  1900.) 

INTSHPLEADER  —  SUBSTITUTION  —  QRODNDS 
—OBJECTION— WHBH  MADK-TBIAI*  —  AFPIR- 
HATIVB  CHAROB-AFPBAL  AND  RRAOBr-GOR- 
RBCTION  or  JUDGMENT. 

1.  Where,  In  an  action  to  recover  the  con- 
tract price  of  lumber  sold  by  plaintiff  to  de- 
fendant, a  tliird  person  claimed  tbe  money  on 
the  RTound  tliat  tbe  lumber  belonged  to  aim, 
and  nad  been  converted  by  plaintiff  and  de- 
fendant, and  defendant  deposited  tbe  money  In 
court,  and  aaked  that  sucb  claimant  be  sub- 
stituted for  It  as  defendant,  a  demnrrer  to  tbe 
claim  of  Boch  substitated  defendant,  on  the 
ground  that  he  could  not  properly  be  substi- 
tuted, was  properly  sustained,  since,  tbe  orig- 
inal defendant  being  a  joint  tort  feasor  with 
plaintiff  in  the  conversion  of  the  lomber,  he 
cannot  maintain  a  bill  of  Interpleader  for  sucb 
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being  oDder  a  contract  for  the  payment  of 
money  for  said  timber,  the  substituted  de- 
fendant claimed  the  money  deposited  in  court. 
To  this  claim,  bo  propounded  by  Coleman,  the 
plaintlfl  demurred  upon  several  grounds,  stat- 
lug.  In  Tarlous  ^ys,  that  the  facts  set  up  fn 
the  dalm  of  the  substituted  defendant  were 
such  as  would  not  authorize  htm  to  be  sub- 
stituted as  defendant  for  the  original  defend- 
ant, and  that  said  clBlm  as  propounded  fails 
to  show  any  right  to  the  particular  money  in 
controversy,  but  shows  that,  if  the  substi- 
tuted defendant  had  any  right  or  claim.  It 
was  a  cause  of  action-  ex  delicto,  and  not  ex 
contractu.  This  demurrer  was  sustained,  and 
thereniton,  ti:e  substituted  defendant  declin- 
ing to  plead  further,  issue  was  Joined.  The 
plaintiff  IntrodDced  eTidence  showing  that  the 
original  defendant  was  indebted  to  him  In 
the  amount  of  money  paid  Into  court  for  tim- 
ber  sold  by  him  to  It  The  defendant  intro- 
duced no  evidence.  The  court  gave  the  gen* 
eral  affirmative  charge  in  ftivor  of  the  plaln- 
tltr.  and  refased  to  give  the  general  affirma- 
tive charge  requested  by  the  substituted  de- 
fendant To  each  of  these  rulings  the  sub- 
Btltnted  defendant  dnly  excepted. 

There  were  verdict  and  judgment  for  the 
plaintiff.  The  Judgment  entry,  after  reciting 
the  rulings  upon  the  demurrers  to  the  por- 
tion of  the  verdict  of  the  Jury  In  favor  of  the 
plaintiff,  then  continued  as  follows:  "It  Is 
therefore  considered  by  the  court  that  the 
plaintiff  recover  Judgment  against  the  sub- 
stituted defendant  for  the  said  sum  of  forty- 
three  and  *>/ioo  dollars,  so  assessed,  together 
with  the  costs  of  suit  and  for  which  let 
execution  Issue.  It  is  further  ordered  that 
the  substituted  defendant  have  60  days  In 
which  to  prepare  and  have  signed  a  bill  of 
exceptions  to  the  supreme  court."  The  snb- 
stltnted  defendant  ai^als,  and  assigns  as 
error  the  sustaining  of  the  demurrers  to  his 
claim  as  propounded,  and  the  rulings  of  tiie 
court  in  giving  and  refusing  the  respective 
chat^#  asked  by  plaintiff  and  defendant  and 
the  Jadgment  as  rendered. 

Inzer  &  Greene,  for  appellant 


2.  Where  defendant  in  an  action  for  the 
price  of  lumber  sold  to  it  by  plaintiff,  deposit- 
ed the  money  in  court  and  made  atUdavit  and 
prayer  for  the  substitntion,  as  defendant,  of 
a  third  penon,  claiming  the  money  as  owner  of 
the  Inmoar  which  plaintiff  had  converted,  as 
prorlded  by  Code  18WL  |  2633.  plaintlfl,  by  fall^ 
lag  to  object  to  the  snbstitatlon  of  inch  defend- 
BDt  until  after  it  wbb  made,  did  not  waive  his 
right  to  demnr  to  the  snbatitnted  defendant's 
daim,  since,  the  court  being  bound  to  make 
the  snbstitution  when  the  statute  was  complied 
iritb,  plaintiff  conid  not  object  to  the  snlwtltu- 
tioD,  bnt  must  plead  to  the  snbstitnted  defend- 
ant's claim  when  propounded. 

3.  Where  a  substituted  defendant  refused  to 
ptead  further  after  a  demurrer  to  his  claim  had 
been  sustained,  and  the  cause  was  submitted 
to  the  Jury  on  plaintiff's  evidence,  which  was 
the  only  evidence  offered,  it  was  proper  to  give 
a  general  affirmative  charge  in  his  favor,  since, 
after  defendant's  refusal  to  further  plead,  the 
court  could  properly  have  rendered  Judgment 
in  favor  of  iHaintiff  for  the  money  deposited  in 
court 

4.  Where  the  money  for  which  plaintiff  sued 
WAS  in  court  the  error  in  a  Judgment  award- 
ing execution  for  the  recovery  of  the  money 
against  a  sabstltnted  defendant  claiming  it 
was  not  such  as  to  require  a  reversal,  but  may 
be  corrected  on  appeal,  and  the  bouey  on  de- 
poalt  ordered  to  n  paid  over  to  plaintiff. 

Appeal  from  drcult  oonrt,  Bt  dalt  county ; 
John  Felliam,  Judge. 

Action  by  J.  T.  ChamberB  agalDst  the 
LathroihHatton  Lumber  Oompany,  for  which 
James  B.  Coleman  was  substituted  as  de- 
fendant From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

The  original  action  In  this  case  was  brought 
by  the  appellee.  J.  T.  Chambers,  against  the 
Lathn^Hatton  Lumber  Company,  and  sought 
to  recovw  an  amount  agreed  to  be  paid  by 
the  defendant  to  the  plaintiff  for  lumber  fur- 
nished by  the  plaintiff  to  the  defendant  The 
Lathn^Hatton  Lumber  Company  made  an 
affldavlt  as  required  by  section  2683  of  the 
Code  of  1886,  in  which  it  stated  that  the  ap- 
pellant James  R.  C<^man,  was  not  a  party 
to  the  suit  daimed  to  own  the  lands  from 
which  the  timber  sold  by  the  plaintiff  to  the 
defendant  was  taken,  and  claimed  the  money 
in  the  hands  of  said  company.  The  said 
Lathrop-Hatton  Lumber  Company,  at  the 
time  of  making  said  afildavlt  paid  the  money 
sued  tor  into  cffnrt  and  asked  that  said  Cole* 
man  be  snbsUtnted  as  party  defendant 
Proper  notice  was  given  to  Coleman,  and  on 
a  subsequent  day  Coleman  appeared  In  court 
and  filed  his  claim  In  the  circuit  court  in 
which  he  alleged  that  the  original  suit  was 
brought  to  recover  the  price  of  timber  con- 
verted by  the  Lathrop-Hatton  Lumber  Com- 
pany, which  was  delivered  by  plaintiff  to 
said  company;  that  the  lands  from  which 
such  timber  was  taken  (specifically  describing 
them)  w&e  the  iHt^rty  of  said  James  B. 
Coleman,  the  substituted  defendant,  and  had 
been,  prior  to  the  time  such  timber  was  cut 
therefrom.  In  his  possession  and  under  bis 
control;  and  that  said  timber  was  the  prop- 
erty of  tlie  snbstitnted  defendant  and  that 
therefwe,  tb»  Indebtedness  from  the  Lathrop- 
Hatton  Lumber  Company  to  the  defendant 


DOWDBLL,  J.  Section  2144  of  the  Code 
of  1862,  which  Is  substantially  the  same  as 
section  2633  of  the  present  Code,  at  least  in 
so  far  as  the  question  here  involved  Is  con* 
oemed,  received  a  construction  by  this  court 
in  the  case  of  Nelson  v.  Goree's  Adm'r,  34 
Ala.  574.  In  Nelson's  Case  this  court  cites 
approvingly  the  case  of  Sherman  v.  Partridge, 
11  How.  Prac.  164.  In  which  latter  case  the 
New  York  statute,  which  is  substantially  the 
same  as  ours,  was  construed  by  the  New 
York  .court  The  claim  of  the  par^  offered  to 
be  substituted  as  defendant  to  the  debt  or 
money  in  controversy  in  the  case  of  Sherman 
V.  Partridge  was  based  upon  a  state  of  facts 
strikingly  similar  to  the  case  at  bar,  and,  In- 
deed, in  principle  there  la  no  distinction.  In 
that  case,  as  In  the  case  before  us,  the  plain- 
tiff's suit  WOB  for  the  contract  price  of ^8Pp^f~ 
Digitized  by  VjOO^ 
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sold  the  defendant  There  tbe  logwood  sold 
to  tbe  deffflidajit  waa  claimed  hj  tba  claim- 
ant, the  party  offered  to  be  sabstltDted,  aa 
hte  property,  and  It  was  forttier  didmed  tbat 
Seurle,  who  sold  the  same  to  the  defendant 
had  no  title  or  right  to  It,  and  no  authority 
to  sell;  or.  In  other  wordis,  that  Searle  was 
a  conversloner.  Here  tbe  timbw  sold  by 
plaintiff  to  the  defendant  Is  claimed  by  Cole- 
man, the  substituted  defoidant;  and  It  is 
f nrtW  claimed  tbat  It  was  ctmTwted  by  the 
plaintiff.  In  that  case  the  plaintiff,  it  is  true, 
was  a  transferee  of  the  debt  or  demand  sued 
upon,  and  an  express  promise  was  made  to 
blm  hy  the  defendant,  at  the  time  plaintiff 
purchased  the  debt  from  Searle,  to  pay  plain- 
tiff. But  the  court  does  not  rest  its  deci- 
sion alone  iqion  thla  state  of  facts,  and  says: 
"Nor  is  It  only  upon  the  ground  tbat  has  been 
stated  that  I  muat  refuse,  by  substituting 
Delafleld,  to  discharge  the  defendants.  Had 
thla  action  beoi  brought  by  Searle  himself, 
or  by  the  itolnttffs  merely  as  assignees,  I 
must '  still  have  said  that  the  fftcts  do  not 
exhlUt  a  case  for  an  Interpleader  under  a 
just  cottstnictiim  ot  tbe  Code.  The  plaintiffs 
seek  to  reeorer  a  debt  arising  upon  conteact; 
but  Delafleld  Is  not  *a  third  person,  nor  a 
party  to  tbe  anlt  making  a  demand  for  the 
same  debt,'  aa  the  words  of  tlw  Code  require 
him  to  be.  to  Justify  an  order  for  his  substitu- 
tion. As  he  dmies  tbat  Searle  had  any  aa- 
thorlty  to  make  the  sale,  his  demand  as  own- 
er te  for  the  logwood  itselt  or  Its  value, 
Ythleh  may  be  greater  or  less  than  tbe  price 
agreed.to  be  paid:  and,  at  any  rate,  Is  not  a 
debt  of  which,  as  such,  be  may  compel  the 
payment"  This  case  wu  ag^  cited  ap> 
proTlngly  1^  this  court  In  the  case  of  John- 
son  T,  Max^,  43  Ala.  521.  -  In  aU  of  the  cases 
construing  tills  statute  or  almllar  statutes.  In 
the  substitution  ot  the  so-called  daimant  as 
defendant  the  test  seems  to  be  whether  or 
not  the  party  sued  could,  upon  the  same  state 
of  facts,  maintain  his  bill  of  Interpleader  in 
a  court  of  equity.  In  Johnson  t.  Maxey.  48 
Ala.  Ml,  it  was  said  by  this  court  quoting 
from  Sherman  r.  X^ilrldge:  "In  that  caae 
the  court  says:  The  provisions  of  the  Oode^ 
like  those  of  the  Bngllsh  statutes,  were  cer^ 
talnly  not  designed  to  Introduce  new  cases  of 
Interpleader,  but  merely  to  enable  def  endanta. 
In  cases  where  an  Inteipleader  Is  proper,  to 
relieve  tbemselves.  by  a  summary  proceeding, 
from  the  deli^  and  expense  of  a  formal  ac- 
tion.* We  think  this  should  be  held  to  be  the 
construction  of  said  section  2640."  Section 
2540  of  tiie  Code  of  1867  was  then  under  con- 
sideration, and  la  substanUally  the  same  as 
section  2633  of  the  present  Code. 

On  the  state  of  facte  presented  In  the 
claim  propounded  by  Coleman,  the  substitut- 
ed defendant  In  tbe  case  at  bar,  we  think  It 
perfectly  clear  tbat  the  original  defendant 
could  not  have  maintained  his  bill  of  Inter- 
pleader. Tbe  fftcts  stated  In  the  propounded 
claim  of  the  substitated  defendant  must  nec- 
essarily be  the  facts  nptm  which  the  original 
defendant  would  rest  his  bill  of  Interpleader. 


Bj  these  facte  It  is  tiunrn  that  the  original 
defendant  was  a  Joint  tort  feasor  with  tbe 
plaintiff  In  the  conversion  of  the  claimant's 
property.  In  law  he  waa  a  wrongdoer,  and 
would  be  met  at  tlie  very  thre^old  of  a 
court  of  equity  with  one  of  Ite  cardinal 
rules,— "He  that  would  come  Into  a  court  of 
equity  must  come  with  clean  hands."  Tbe 
complainant  In  a  bill  of  interpleader  must 
not  only  be  a  party  disinterested  In  the 
subject-matter  of  the  lltlgatixm,  bat  most 
also  be  free  from  wrong,  or.  as  Is  com- 
monly said,  be  must  be  an  Innocent  stake- 
holder. 

But  It  Is  bore  insisted  that  after  Coleman 
waa  substituted  as  defwdant  without  ob- 
Jectitm  from  the  plaintiff,  tbe  plaintiff 
waived  all  right  to  demur  to  the  claim  pro- 
pounded by  Coleman.  This  omtention,  we 
think,  la  without  merit  and  unsupported  in 
reason.  By  the  provisions  of  the  statute, 
when  the  nqulred  aflOdavlt  la  made,  and  a 
prayer  fmr  an  order  requiring  the  claimant 
on  notice  to-  come  In  and  defend,  and  tbe 
money  is  dc^KiBlted  in  court  by  the  defend- 
ant which  was  done  In  this  case,  the  party 
su^ested  as  claimant  may  rolunterlly  ap- 
pear and  defend,  or,  falling  to  do  so,  may 
be  brought  in  by  appropriate  proceedings 
pointed  out  in  the  stetute,  and  by  order  of 
the  court  be  substituted  aa  defendant  The 
statute  Is  wholly  silent  as  to  what  forms  of 
pleadlnga  are  to  be  had,  or  what  Issues  to 
be  made  up,  after  the  new  defendant  has 
been  substituted.  It  is  manifest  that-  when 
the  requisite  affidavit  has  been  made,  ac- 
compaiUed  with  the  proper  prayer  for  order 
tor  the  (daimant  to  come  in  and  defend,  and 
flie  money  deposited  in  court,  and  the  claim- 
ant voluntarily  appears  to  defend,  aa  was 
tii»  case  hste,  the  court  wu  bound  to  make 
tbe  order  of  substitutitm  of  the  new,  and 
the  discbarge  of  the  oiA,  defendant.  The 
court  could  not  pass  upon  the  relative  righte 
of  the  plaintiff  and  claimant  until  they  were 
in  some  manner  before  the  court  as  parties. 
It  is  difficult  to  anderetand  how  or  upon 
what  ground  the  plaintiff  could  object  to 
t^e  order  of  snbstttotion  of  the  new  d^oid- 
ant  after  th«  filing  of  tho  stetntory  affidavit 
and  prayer  for  order,  accompanied  with  the 
dep<»it  of  the  money  in  court  In  JtAnson 
V.  Maxey,  anpnu  it  waa  said  by  tlils  court: 
*lt  was  the  dn^  of  said  snfastitnted  OeteoA- 
luat,  when  he  came  Into  court  as  aforesaid, 
and  for  the  purposes  af«esaid,  to  have  pro- 
pounded his  claim  to  the  money  so  deposited 
to  the  oonrt  In  writing,  by  setting  it  fortii 
with  Budi  certainty  and  fullness,  with  all 
necMsary  averments,  so  that  the  plaintiff 
might  know  in  what  it  conalsted,  and  be 
enabled  to  jflmA  to  or  answer  It,  aa  he  might 
be  advised."  The  practice  here  Indicated, 
and  whldt  we  approve,  was  followed  in  the 
present  ease.  The  plaintiff,  as  soon  as  the 
substituted  defendant  propounded  his  dalm 
In  writing,  pleaded  to  the  aame  by  d^ur- 
ring  to  It  and  tbe  demurrer  was^heard  and 
sustained  by  tiie  cou^i^ 
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the  ronson  we  bave  berelnabove  stated. 
The  tiubBtituted  defendant  declining  to  fur- 
ilier  plead,  tbe  record  recitee  tbat  fbereupon, 
OD  issue  Joined,  the  cause  was  submitted 
to  the  jury.  It  does  not  appear  from  the 
record  wbat  tbe  Issue  was.  The  only  evi- 
dence offered  was  that  of  the  plaintiff,  and 
on  bl8  evidence,  as  set  forth  In  tbe  bill  of 
exceptions,  he  was  entitled  to  the  general 
charge  which  was  given  by  the  court.  When 
the  substituted  defendant  declined  to  further 
plead  ftfter  the  ruling  on  tbe  demurrer,  tbe 
court  might  have  then  rendered  Judgment 
for  tbe  plaintiff  for  the  money  which  had 
been  deposited  In  court  by  the  original  de- 
fendant, and  this  was  the  proper  and  the 
only  Judgment  to  be  rendered,  except  the 
Judgment  as  to  coats.  The  money  being  In 
raurt,  the  Judgment  against  the  substituted 
defendant,  awarding  execution  against  him 
for  the  recovery  of  the  money,  was  errone- 
ODS.  TtilB  error,  however,  does  hot  call  for 
a  reversal  and  remandment  of  tbe  cause,  as 
the  Judgment  may  be  here  corrected.  The 
Judgment  will  be  here  corrected,  ordering 
tbe  money  on  deposit  In  the  court  to  be  paid 
over  to  tbe  plaintiff,  and  further  taxing  the 
substituted  defendant  with  tbe  costs,  with 
execution  to  Issue  for  its  recovery.  The 
Judgment  as  corrected  will  be  affirmed. 


WOOTEN  T.  UOBILE  ft  O.  R.  GO. 

(Supreme  0«irt  of  Misrisslppl.   April  S,  1901.) 

CONTRIBUTORY  NEOUOBNCB-BOARDWa  MOV- 
ING TRAIN— QUESTION  FOR  JURY. 
Defendant,  a  railway  compaDj,  had  tickets 
for  an  excuTslon,  bat  none  were  on  sale  at  the 
town  ia  wbldi  decedent  Ured.  Deeedmt.  wish- 
inR  to  go.  arranged  to  have  tickets  from  the 
next  station  brongbt  by  the  baggage  master  on 
The  ezearsion  train.  As  soon  as  the  train  ar- 
rived he  took  tbe  tickets,  signed  the  tickets  as 
required  by  the  company,  and  attempted  to 
hoard  the  train,  which  was  already  moving 
slowly,  and  was  hurled  against  a  baggage 
tmck,  and  thrown  nnder  the  cars  and  killed. 
His  wife,  niece,  and  graaddanghter  had  been 
helped  on  board  by  a  friend,  and  had  no  time 
Til  Ret  their  seats  before  the  train  started. 
Held,  that  tbe  question  of  decedent's  contribu- 
tory negligence  should  have  been  submitted  to 
the  jury,  and  a  peremptory  iostruction  for  de- 
fendant was  erroneouB. 

Appeal  from  circuit  court,  Noxubee  coun- 
ty: C.  Q.  Hall,  Judge. 

Action  by  Annie  T.  Wooten  against  tbe 
Mobile  A  Ohio  Railroad  Company.  From  a 
Judgment  (or  defendant,  plaJntiff  appeals. 
Reversed. 

Appellant,  who  was  plaintiff  In  the  court 
below,  brought  this  suit  agaluHt  the  Mobile 
&  Ohio  Kallroad  Company,  the  defendant  be- 
low, for  950,000  damages  for  the  death  of 
her  husband,  caused,  as  alleged  In  the  decla- 
ration, by  the  negligence  of  tbe  defendant 
To  plaintiff's  declaration  the  defendant  filed 
Its  plea  of  the  general  Issue.  At  the  trial  of 
the  case  In  the  court  below,  tbe  testimony 
for  plaintiff  having  been  closed,  a  motion  to 
exclude  it  because  Insufficient  to  sustain 
plalntUTa  cM^  or  to  abow  O^nOant  to  ba 


liable  for  her  husband's  death,  was  made, 
suftnlned,  and  a  peremptory  Instructlui  giv- 
en for  defendant.  A  Judgment  was  accord- 
ingly rendered,  and  plaintiff  appeals.  The 
opinion  contains  a  further  statement  of  facts. 

Hoke  Smith,  H.  0.  Peeples,  and  Rives  & 
Brooks,  for  appellant.   A.  J.  Russell  and  W. 

T.  Houston,  for  appellee. 

CAT.HOOX.  J.  We  are  unable  to  concur  in 
the  conclusion  of  the  court  below  on  the  law 
and  tbe  facts,  which  caused  It  to  exclude  all 
the  evidence  Introduced  by  the  plaintiff,  and 
to  charge  the  Jury  peremptorily  to  find  for 
the  defendant.  We  recognize  it  to  be  the 
general  rule,  and  approve  of  It  as  wise  and 
wholesome,  that  to  board  a  train  In  motion 
is  negligence  as  matter  of  law,  so  as  to  bar 
recovery  for  resulting  damage.  But  this  rule 
has  its  exceptions,  and  cases  arise  where  the 
question  should  be  left  to  the  Jury,  and  we 
think  this  record  discloses  such  a  case. 

In  truth,  where  It  Is  a  passenger  who  at- 
tempts to  get  off  or  on  a  slowly-moving  train, 
the  Instances  are  rare  where  the  court  should 
take  the  case  from  the  Jury,  and  It  should 
only  be  done.  In  the  case  of  a  passenger, 
where  the  rashness  In  the  act  appears  so  that 
a  verdict  for  him  ought  not  to  be  sustained. 
No  fixed  and  invariable  rule  can  be  an- 
nounced, since  each  case  must  depend  upon 
Its  own  facta. 

On  the  record  before  us  there  was  evi- 
dence to  show  as  follows:  The  defendant 
company  had  tickets  for  an  excursion  to  At- 
lanta, Ga.,  but  none  for  sale  at  its  little  sta- 
tion, Brooksvllle,  and  Mr.  Wooten  wanted  to 
go  with  a  part  of  his  family  on  that  excur- 
sion, and  arrangement  was  made  to  have 
tickets  sent  from  Macon  to  Brooksvllle  for  bis 
and  their  use,  which  tickets  had  to  be  signed 
by  him  before  use.  Accordingly  the  tickets 
were  sent  on  the  train  which  was  to  be  taken 
by  the  party,  and  were  sent  In  charge  fit  the 
baggage  master.  In  order  tbat  the  signature 
to  the  tickets  might  Involve  as  little  delay 
as  possible,  the  agent  at  Brooksvllle  had  pro- 
vided pen  and  Ink  and  arm  rest  Just  In  the 
door  of  the  Aepat  With  the  same  object  of 
preventing  delay,  Mr.  WootM  had  a  friend 
to  see  his  wife,  niece,  and  granddaughter  on 
the  train..  This  gentleman,  Mr.  Calmes,  tes- 
tifies that  be  stopped  at  the  car  door,  saw 
them  enter,  set  down  a  basket  of  fruit,  bid 
them  good-bye,  and  got  off,  and  tbat  tbe 
train  then  had  begun  to  move.  As  the  train 
came  In,  Mr.  Wooten  and  the  station  ticket 
agent  were  on  tbe  watch  for  the  tickets. 
The  baggage  master  handed  the  package  of 
tickets  to  the  station  ticket  agent,  and  Mr. 
Wooten  Instantly  went  Into  tbe  depot  door, 
and  signed  the  tickets  as  quickly  as  possible, 
and  Immediately  walked  as  fast  as  he  could 
to  the  train,  which  was  Just  beginning  to 
more.  As  he  went  the  station  ticket  agent 
called  to  him  to  "hurry  up  and  get  on  the 
train."  He  caught  the  railing  of  the  car, 
got  one  foot  on  tite  step,  and,  as  tiie  p^iil,^ 
moT8d.  was  hnried  acaiD^i|itibi4M«^ttwk}^ 
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thrown  off  by  thla  colUsion,  and  fell  under 
the  cars,  and  web  killed.  This  baggage  truck 
had  been  left  at  the  door  of  the  baggage  car 
within  eevea  to  nine  inches  of  the  door,  and 
was  necessarily  dangerous  to  any  embarking 
or  disembarking  passenger  with  the  train 
in  motion. 

It  is  common  obaerration  that  passengers, 
under  stress  of  time,  will  get  on  and  off  of 
moving  trains.  Say  what  we  will  as  to  its 
prudence  as  an  abstract  question,  It  is  hu- 
man nature,  and  It  Is  negligence  fn  a  railroad 
company  to  have  a  baggage  truck  so  near 
the  cars  after  the  train  begins  to  move,  and, 
but  for  this  truck,  It  Is  fair  and  reasonable 
to  presume  that  the  catastrophe  would  not 
have  occurred.  But  Mr.  Wooten's  situation 
was  even  more  urgent  than  that  of  an  ordi- 
nary passenger.  He  bad  arranged  for  tickets 
to  be  brought  to  him  there.  They  were  sent 
by  the  company.  They  were  useless  until  he 
signed  them,  which  he  did  as  soon  as  he 
could,  but  the  train  actually  started  before 
his  family  were  comfortably  seated,— before 
they  could  get  their  basket  of  fruit  Into  the 
car.  Under  these  circumstances,  with  hU 
wife,  niece,  and  granddaughter  on  the  train, 
it  Is  nearly  sure  that  90  men  out  of  100 
would  have  attempted  to  get  on  a  slowly* 
moving  train.  Such  risks  are  certain  to  be 
taken,  even  by  the  most  prudent  persons. 
This  is  known  by  all  men  and  all  railroad 
companies,  and  there  should  be  a  clear  gang- 
way, and  the  jury  should  liave  been  allowed, 
as  we  think,  to  pass  on  the  question  of  neg- 
llgeDce  In  this  particular'  instance,  and  to 
them  should  be  left  the  question  of  whether 
the  location  of  the  truck  was  eeea  by  Mr. 
Wooten,  or  made  any  registry  on  bis  mind 
and  memory,  In  the  hurry  be  was  In  at  the 
time.  We  refer  to  the  briefs  of  counsel  for 
the  authorltteB  pro  and  con.  Reversed  and 
remanded. 


VICKSBUHG  R.  POWER  &  MFG.  CO.  v. 
MARLETT. 

(Supreme  Court  of  Mississippi.   March  25, 
1901.) 

CARRIERS— STREET  CARS-PASSENGER-TRANS- 
FBRS— EJECTION— PUNmVB  DAMAOES. 
A  rule  of  the  defendant  company  required 
a  transfer  ticket  to  he  punched,  sbowiag  the 
time  of  its  issue,  and  the  car  and  line  oa  which 
the  holder  desired  to  ride.  A  conductor  mnrlced 
the  ptacea  on  defendant's  transfer  with  pencil, 
because  he  bad  lost  his  punch,  and  the  con- 
ductor on  the  designated  car  refused  to  accept 
the  trauafer.  Plaintiff  testified  that  the  coa- 
dnctor'a  manner  in  ejecting  him  was  inaultinK. 
Hetd  that,  though  pluntlff  was  entitled  to  com- 
pensation for  uie  wron^ui  ejectment,  it  was 
erriir  to  award  him  punitive  damages. 

.^Pl>eal  from  circuit  court,  Warren  county; 
O.  W.  Catchings,  Special  Judge. 

"To  be  officially  r^rted." 

Action  by  James  R.  Marlett  against  the 
Vlcksburg  Railroad  Power  ft  Manufacturing 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

Suit  by  appellee  against  appellant  for 
damages  Cor  ejecting  him  from  one  of  its 


street  cars.  The  undisputed  facts  in  the 
case  are  that  plaintiff  boarded  a  car  on  one 
of  defendant's  lines  in  Vicksburg,  and  paid 
his  fare,  and  asked  the  conductor  for  a 
transfer  to  another  line.  The  conductor  bad 
lost  his  punch,  but  gave  blm  a  transfer 
marked  with  a  pencil  where  It  should  have 
been  punched.  Hie  rule  of  the  company 
was  that,  when  a  passeng^  gets  on  one  Hue 
and  rides  to  the  transfer  point,  he  must  have 
a  transfer  for  the  second  car,  and  this  trans- 
fer must  be  punched  by  the  conductor  of  the 
first  car,  and  the  punch  must  show  the  time, 
the  car,  and  on  what  Hue  be  is  going.  Plain- 
tiff boarded  the  transfer  car,  and  tendered 
his  transfer  to  the  conductor,  who  declined 
to  honor  It  and  had  him  ejected  from  the 
car,  as  plaintiff  refused  to  pay  fare.  Plain- 
tiff testified  that  he  "considered  him  [the 
conductor]  very  Insulting."  The  court  in- 
structed the  Jury  that,  If  they  believed  from 
the  evidence  that  the  conductor  used  insult- 
ing words  or  manner  towards  plaintiff,  ther 
might  assess  punitive  damages.  From  a 
verdict  and  Judgment  for  plaintiff  for  f400, 
defendant  appealed. 

MUIer,  Smith  &  Hirab,  for  appeUant 

TBRRAL,  J.  It  bas  been  beld  In  this 
state  that  punttive  damages  may  be  recov- 
ered only  in  cases  wbwe  the  acts  complain- 
ed of  are  characterized  by  malice,  fraud,  op- 
pression, or  willful  wrong,  evincing  a  disre- 
gard of  the  rights  of  others.  There  must  be 
some  element  of  one  or  more  of  the  qualities 
or  propwties  named,  relating  to  the  acts 
made  the  ground  of  tbe  action,  before  ex- 
emplary damages  can  be  Inflicted.  It  may 
be  admitted  that  tbe  ejection  of  Marlett 
from  the  car  of  appellant  was  wrougf ul,  but 
It  is  clear  from  the  evidence  tbat  It  was  not 
willfully  or  IntentionaUy  wrongfuL  Con- 
ductor l>yer  was  executing  a  rule  of  the 
company  reasonable  In  itself,  and  would  not 
honor  tbe  transfer  presented  by  Marlett,  be- 
cause It  was  not  punched  as  required  b.r 
such  rule,  and  in  Ignorance  of  any  neglect  of 
duty  by  tbe  conductor  from  whom  Marlett 
received  the  transfw  ticket;  and  in  so  doing 
he  cannot  be  s^d  to  have  committed  a  will- 
ful wrong.  The  conductor  who  furnished 
Marlett  with  the  transfer  ticket  failed  to 
punch  It' to  denote  its  use,  and  therein  com- 
mitted a  wrong  towards  blm;  but  whether 
the  loss  of  his  punch,  which  occasioned  bis 
omission  of  duty,  was  accidental  or  negli- 
K&iU  does  not  api>ear.  In  elthw  evoit,  bow- 
ever,  it  could  onVr  be  said  tbat  hta  act  was 
negligently  wrongful,  and  so  could  not  be- 
come the  basis  for  tbe  Infllctioa  of  exem- 
plary damages;  that  is,  it  cannot  be  said 
that  Conductor  Dyer  refused  to  accept  the 
transfer  ticket  of  Marlett,  knowing  that  his 
duty  required  blm  to  accept  It,  and,  unless 
such  was  the  fact,  it  cannot  be  said  tbat  his 
act  imported  a  willful  wrong,  for  a  willful 
wrong,  that  gives  a  cause  of  action  for  the 
Imposition  of  exemplary  dama^,  must  be 
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knowledge  of  Its  wrongfalnees.  By  reason 
<tf  tbe  n^UgeDce  of  the  conductor  that  gave 
the  unpunched  transfer  to  Marlett,  be  wae, 
in  being  ejected  from  the  car,  wronged;  but 
the  wrong  cannot  be  fairly  characterized  as 
a  willful  or  Int^tlonal  wrong.  Disconnect- 
ed from  the  act  of  the  conductor  who  fnr- 
nlshed  the  unpunched  ticket,  the  action  of 
Condoctra  liyer  was  Justifiable,  and  it  can- 
not be  made  willfully  wrong  b;  reason  of 
the  mere  n^ligence  of  tbe  conductor  who 
failed  to  punch  the  ticket  as  required  by  the 
roles  of  the  company.  Insult  in  doing  a 
wrongftd  act  may  also  fumlsb  a  ground  for 
the  imposition  of  exemplary  damages,  and 
appellee.  In  his  testimony,  being  asked  what 
was  the  maimer  of  the  conductor,  said:  "I 
considered  him  very  Insulting."  Yet  wheth- 
er be  was  insulting  or  not  must  be  deter- 
mined by  the  Jury,  and  not  by  the  witness. 
We  have  looked  into  tbe  record  In  vain  to 
find  any  element  of  insult  In  the  language  or 
conduct  of  the  conductor.  A  case  similar  to 
this  is  Pine  v.  Railway  Co.,  50  Minn.  144,  fi2 
N.  W.  392.  We  think  the  plaintiff  is  enti- 
tled to  compensation  for  the  negligent  wrong 
done  him,  but  not  to  pnnlttTe  damages.  Re- 
TMBed  and  remanded. 


SGAIiES  at  al.  t.  OTTS  et  aL 
(Sopieme  Gonrt  of  Alabama.   Not.  27.  190a> 

ADVBRSa  P08SBSSI0N  —  BTIDBNCB  —  SUFFI- 
CIEOTCT— 8TATUT0RT  NOTICE  —  NBCEBSITY  — 
BCRDBN  OF  PROOF— CONSTITUTIONALITY  OP 
STATim^TBSTBD  RIOHTS— IMPAIRMENT. 

1.  Id  ejectment,  title  by  muniments  was  in 
plautiff's  lessors,  and  defendants  claimed  the 
property  by  advene  posseitBioQ  without  color 
of  title.  Defendants'  mother  entered  on  the 
land  in  18T4,  and  remaintKl  until  her  death,  in 
Angust,  1804,  and  defendants  occupied  the 
pro(>erty  from  her  death  oatil  March  or  April, 
ISHto,  February  1,  1885,  plaintiCTa  agent  went 
on  the  land,  and  defendants'  mother  acknowl- 
edged plaintiff's  ownership,  and  executed  a 
lease  to  plaintiff  for  the  property  which  defend- 
antH'  mother  repudiated  some  time  in  March, 
ISIS.  Held,  that  the  evidence  was  not  suffi- 
dent  to  show  title  in  defendants  under  a  stat- 
■te  requiring  10  years  to  establish  title  by  ad- 
verse possession,  since  it  was  Incumbent  on 
defendants  to  show  that  their  possession  was 
sot  terminated  nntil  a  day  in  Marcli,  1805,  I 
which  would  make  their  possession  10  years  ! 
from  the  time  thdr  mother  repudiated  her  lease  . 
hi  March,  188.").  , 

2.  Acts   1802-93.   p.   478,   requires  parties 
claiming  title  by  adverse  possession  to  give  no-  I 
tice  thereof  to  the  holder  of  the  legal  title,  i 
Held,  that  the  contention  that  no  notice  wns 
reqnired  where  the  holder  of  the  legal  title 
hao  actual  notim  of  the  adverse  possession  can-  I 
not  be  sustained. 

3.  Acts  1892-»3.  p.  478, .  reoaiWng  parties  I 
claiming  title  by  adverse  possession  to  give  no-  | 
tice  thereof  to  the  holder  of  the  legal  title,  is  i 
not  nnconstltational  in  so  far  as  it  operates  on  I 
adverse  possession  which  had  begun  before  i 
psKsage  of  tbe  act  as  impairing  the  vested 
rights  of  such  possessors,  since  there  can  be 
no  vested  rights  in  a  title  by  adverse  posses- 
iion  short  of  the  statutory  period. 

Appeal  from  dty  court  of  Blnuingham; 
Cbarlea  A.  Senn,  Judges 


Action  by  John  Doe,  on  the  demise  of  Sam- 
uel B.  Otts  and  others,  against  Pink  Scales 
and  another.  From  a  Judgment  In  favor  of 
plaintlffa,  defendants  appeal.  AAtmed. 

This  was  a  common-law  actttnt  (tf  eject- 
ment against  the  appellees,  Pink  Scales  and 
his  wlfsh  Suale  Scales.  The  complaint  de- 
clared Ml  four  several  demlBes,  aa  follows: 
FnHU  M.  H.  Otts;  O.  H,  Caldwell  and  others, 
heirs  of  H.  H.  OaldweH;  G.  H.  OaldweU  and 
others,  executors  of  H.  M.  Caldw^;  Marlon 
Duncan  and  Helen  Nail,  only  children  and 
hebra  at  law  of  Samuel  B.  Otts.  The  trial 
was  had  by  the  court  without  the  interren- 
tlon  of  a  Jury.  np<m  Issue  Joined  upon  the 
plea  of  the  general  Issue.  The  plalntUCs  in- 
troduced in  evidence  a  patent  from  the  Unit- 
ed States  govemmeut  to  Samud  B.  Otts  for 
the  lands  sued  for,  which  was  dated  Decem- 
ber 18,  1890;  a  warranty  deed  from  Samuel 
B.  Otta  and  wife,  M.  M.  Otts.  to  H.  M.  Cald- 
well, dated  March  26, 1888;  and  a  quitclaim 
deed  from  Henry  M.  Oaldw^  to  M.  M.  Otts, 
dated  April  21, 188S,— each  oC  said  deeds  con- 
T^lng  the  lands  Involved  In  this  omtrov^ 
By.  It  ma  admitted  that  Sanjuel  B.  Otts 
died  intestate  before  the  bringing  of  tbe 
present  action,  and  that  Marion  Duncan  and 
Helen  Nail  were  his  only  children  and  heirs 
at  law.  It  was  also  admitted  that  H.  M. 
Caldwell  died  before  the  institution  of  tiie 
present  suit,  and  that  whatever  title  he  had 
to  the  lands  shed  for  at  the  time  of  his 
death  was  vested  in  his  ezecators,.  or  hJs 
children,  who  are  lessors  of  the  plaintlffa. 
The  defendants  relied  upcm  the  advise  pos- 
session of  the  lands  sued  for  by  Martha  Bell, 
tlie  mother  of  Susie  Scales.  It  was  not 
claimed  that  Martha  Bell  had  any  paper  ti- 
tle, or  entered  under  color  of  title.  The  de- 
fendants Introduced  in  evidence  a  patent  to 
the  lands  In  controversy  fnon  the  United 
States  government  to  Samuel  B.  Otte,  and 
dated  October  80,  1882.  The  patent  which 
was  Issued  December  18,  1890,  and  which 
was  Introduced  In  evidence  by  tbe  plalntlfCs, 
contained  the  recital  that  It  was  "Issued  la 
lieu  of  an  erroneous  one,  dated  October  80, 
1882,  which  had  been  caoceledL"  To  estab- 
lish the  adverse  possession  of  Martha  Bell  to 
the  UmSa  sued  for,  the  defendante  examined 
several  witnesses,  who  testified  that  Martha 
Ben  wait  Into  possession  of  tbe  lauds  in 
1874,  moving  Into  a  house  that  was  built 
thereon;  that  she  cultivated  a  few  acrea  of 
land  around  the  house,  and  from  time  to  time 
sold  wood  taken  from  the  land;  that  she  ex- 
ercised acte  of  ownership  over  the  whole 
tract  of  land,  and  claimed  It  as  her  own,  and 
that  she  remained  In  undisturbed  possession 
thereof  until  she  died,  in  August,  1894;  that 
after  her  death  two  of  her  children  remained 
In  possession  of  said  lands,  and  occupied  the 
house  thereon,  until  March  or  April,  1805, 
when  the  house  was  torn  down  by  the  agent 
of  Mrs.  M.  M.  Otts,  as  directed  by  her.  Rvi- 
dence  was  Introduced  which  showed  that 
the  lands  sued  for  were  rough  woodl&n^  un- 
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Inclosed,  and  oncnltlTated  except  a  few 
acres  around  the  boose  formerly  occupied  b7 
Martha  Bell.  E.  T.  Gregory,  a  witness  for 
the  defendants,  testlfled  that  he  was  a  real- 
estate  acent  In  Birmingham,  and  as  the 
agent  of  Mrs.  M.  M.  Otta  he  went  upon  the 
lands  lny(dved  la  this  controTetsy  about  Feb- 
ruary 1,  1886,  and  found  Martha  Bell  living 
on  said  land;  that  she  told  him  she  had  set- 
tled on  the  land,  and  that  It  woa  hers;  that 
thereupon  he  told  her  that  the  lands  be- 
longed to  Mrs.  Otts,  and  that  she  (Martha 
Bell)  must  sign  a  lease  for  the  land,  or  the 
witness  would  hare  to  commence  suit  to  put 
her  off;  that  he  went  back  the  next  day,  and 
Martha  Bell  signed  a  lease  for  the  80  acres 
sued  for,  the  rent  being  $1.50  per  month, 
but  that  she  had  never  paid  the  rent;  that 
In  188S,  after  signing  the  lease,  Martha  Bell. 
In  company  with  one  Henry  Morrow,  came 
to  the  witness'  office  In  Birmingham,  and 
said  Mottow,  speaking  for  Mrs.  Bell,  and  In 
her  presence,  repudiated  the  lease  for  her, 
and  said  that  Martha  Bdl  had  settled  on  the 
land,  and  that,  as  the  land  was  here,  she  nev- 
er Intended  to  pay  any  rent,  and  Intended  to 
hold  the  land;  and  that  said  Martha  Bell 
paid  no  rent,  but  continued  in  possession  ot 
the  land  until  her  death,  so  far  as  witness 
knew.  This  witness  further  testified  that, 
as  the  agent  of  Mrs.  Otts,  he  paid  the  taxes 
on  the  lands  every  year,  and  that  after  the 
interview  with  Martha  Beit  and  Morrow  he 
brought  an  action  of  unlawful  detainer 
against  Martha  Bell,  and  recovered  a  Judg- 
ment against  her.  The  defendants  Intro- 
duced In  evidence  the  record  of  an  action  of 
ejectment  brought  in  March,  1891,  by  M.  M. 
Otts  against  Martha  Bell  and  others,  in 
which  a  Judgment  for  plaintiff  was  entered. 
The  witness  was  asked  by  the  defendants* 
attorney  If  the  sheriff  had  ever  put  him  in 
possession  under  the  Judgment  In  the  action 
of  ejectment.  To  this  question  he  answered 
that  he  tiad  not,  and  that  when  the  sheriff 
came  to  him  to  execute  the  writ  and  pnt  him 
In  possession  he  did  not  do  so  because  he 
(the  witness)  informed  the  sheriff  tliat  Mar- 
tha Bell  had  agreed  to  vacate  the  premises. 
Upon  the  hearing  of  all  the  evidence  the 
court  rendered  Judgment  In  favor  of  the 
plaintiffs,  to  the  rendition  of  which  Judg- 
ment the  defendants  duly  excepted.  There 
were  mllngs  upon  the  evidence  to  which  ex- 
ceptions were  reserved  by  the  defendants, 
but  It  Is  nnnecessary  to  set  out  the  facts  pe^ 
taluing  thereto  In  detalL  The  defendants 
appeal,  and  assign  as,  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions 
were  reserved. 

DensoQ  Jk  Tanner,  for  appellanta,  John 

London,  for  appellees. 

McGI^LAN,  C.  J.  Action  of  ejectment. 
Trial  without  Jury.  Judge  of  city  court 
found  for  plaintiffs,  and  rendered  Jni^nment 
accordli^^.   It  is  not  in  any  way  ontro- 


verted  that  title  by  mtmlments  was  in  plain- 
tiffs' lessors,  but  the  defense  is  that  the  de- 
fendants have  had  actual  possession  adverse 
to  the  paper  title  tor  10  years  or  more  be- 
fore suit  brought  The  entry  of  defendants 
was  a  trespass,  and  without  color  or  claim 
of  title.  It  was  upon  them  to  show  actual 
adverse  possession  for  some  period  ot  10 
years  before  the  actlm  was  begun.  We 
think  the  trial  Judge  was  fully  Justified  in 
finding  that  they  had  not  shown  such  posses- 
sion for  such  period  on  each  ot  two  phases 
of  the  evidence:  First  There  Is  no  contra- 
diction of  the  testimony  of  the  witness  Greg- 
ory that,  as  the  agent  of  Mrs.  Otts,  he  went 
on  the  land  about  February  1,  1880.  and 
found  Martha  BM  living  on  the  land;  tiiat 
he  told  her  the  land  belonged  to  Mrs.  Otts, 
and  that  she  must  sign  a  lease  <a  the  land, 
or  witness  would  liave  to  commence  suit  to 
put  her  off;  and  that  witness  went  back  to 
see  her  the  next  day,  and  she  accepted  and 
signed  a  lease  from  Mrs.  Otts.  and  therein 
agreed  to  pay  $1.60  per  month  rent.  This 
lease  was  repudiated,  and  notice  given  to 
Gregory  tliat  Martha  Bell  renounced  tlie  re- 
lation of  t«iant  to  Mrs.  Otts,  at  some  time 
in  the  following  month.  March.  1S80,  but  on 
what  day  of  that  month  is  In  no  wise  made 
to  appear.  These  defendants  claim  through 
Martha  Bell,  as  successors  to  her  possession. 
She  died  In  August  1894,  and  the  defend- 
ants, her  children  and  heirs  at  law,  continued 
in  possession  until  March  or  April,  1805. 
when  their  possession  was  terminated.  But 
whether  in  March  or  April  Is  entirely  uncer- 
tain, and,  of  course,  if  In  March,  the  day 
Is  not  shown.  For  aught  that  appears,  their 
poBsessIou  may  have  terminated  on  a  day 
in  March,  1895.  which  was  less  than  10  years 
from  the  day  In  March,  1885,  on  which  the 
possession  of  their  mother  took  on  an.  ad- 
verse character  as  to  Mra  Otts  by  the  re- 
pudiation of  the  relation  of  landlord  and 
tenant  on  the  part  of  Martha  Bell.  Whether 
so  or  not  Is  left  entirely  problematical  and 
speculative,  and,  the  onus  being  on  the  de- 
f^idants  in  this  connection,  they  must  be 
held  to  have  failed  to  prove  adverse  posses- 
sion for  the  requisite  period  of  10  years  aft- 
er the  abrogation  of  the  lease  under  which 
Martha  B^  held  the  possession  In  Febru- 
ary and  March,  1885.  In  the  second  place, 
Martha  Bell's  adverse  possession  was  of  less 
than  eight  years*  duration  on  February  11. 
1893,  when  the  act  "to  require  parties  claim- 
ing adverse  possession  of  land  to  give  notice 
thereof  was  approved.  On  this  state  of 
case  it  wds  essential  to  the  defense  of  ad- 
verse possession  that  she  should  have  given 
the  notice  required  by  that  statute.  Acts 
1892-«3,  p.  478.  There  was  no  evidence  ad- 
duced in  the  court  below  that  such  notici> 
had  ever  been  given. 

We  have  duly  considered  the  arguments  of 
appellants'  counsel  In  support  of  the  proposi- 
tions advanced  by  than  that:  First,  this 
statute  has  no  application  to  the  case,  be- 
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eaow  UnL  Otte  had  actual  notice  of  Martha 
Bell'f  adTme  poaaessloii,  aiid  hence  the  end 
Intended  to  he  accomplished  bj  the  statute 
was  8ubaerTed  without  comiOlance  with  Its 
proTlskuu;  and,  second,  that  the  statute,  so 
fir  as  ft  waa  Intended  to  have  (iteration 
upon  an  adverse  poasesslon  which  had  he- 
(on  before  Its  passage.  Is  unconstitutional; 
tod  we  do  not  think  that  either  poaltlfm  Is 
wtil  taken.  It  ia  enough  to  say  In  respect 
of  the  first  position  thus  tBkeu  that  the  stat- 
ute Is,  »  to  speak,  express  to  the  contrary. 
It  Is  ther^  writtm  down  that  it  is  an  es- 
sential of  adverse  possession  that  notice  of 
It  should  be  given  In  the  way  therein  [de- 
scribed; and  to  hold  that  any  other  notice 
may  be  substituted  for  the  notice  thus  re- 
QDlred  would  be  not  only  to  re-«ntangle  our- 
Klvea  in  the  evila  the  statute  waa  intended 
to  mnedy.  but  to  annul  the  plain  tenna  of 
the  eaactoait  by  judicial  leglslatltni.  The 
mnnsed  analo^es  relied  on  are  inapt  and 
mislead  lug.  It  is  one  thing  to  provide  that 
recOTdatlon  of  a  dalm  shall  be  c(HUtructive 
notice  of  1^  having  the  same  eftect  as  actual 
Dotice,  and  quite  another  to  provide  that  the 
eUm  abaU  have  no  legal  statos  or  existence 
mtll  It  is  recorded.  aS  la  provided  by  the 
lUtute  under  conslderatlfni.  Aa  to  the  lec- 
ood  proposition,— that  the  act  la  unconsUtu- 
Uonal  If  construed  to  operate  upon  an  ad- 
reise  possession  current  at  the  time  ot  its 
psssago,— It  win  suffice  to  say  that  adverse 
possession  short  of  a  period  of  10  yesrs  con- 
Ters  no  right  whatever^  and  no  Uiterfereuce 
irlth  vested  rights  can  be  Involved  tai  any 
jrovftfon  the  legislature  may  make  respect- 
ng  it  It  is.  Indeed,  essentially  twtloua,  in- 
apaUe  of  being  made  the  basis  of  any  right; 
ind  the  legislature^  without  violence  to  any 
nganlc  ^ovlslon,  might  either  extend  the 
)erlod  of  its  duration  necessary  to  Its  rlp- 
nlng  Into  right  or  barring  the  assertion  of 
he  origlBal  and  true  title,  or  It  might  strike 
lowtt  the  whole  doctrine  of  the  acquisition 
if  title  by  poasesslon  adverse  to  the  title  by 
amdments.  Afflmed, 


ITEINHB  et  aL  V.  FIBST  NAT.  BANS  OF 

BIBMINGHAM. 
fapreme  Coart  of  Alabama.    Nov.  27,  1900.) 

ARNISHMBNT— HOLDBK  OF  STOCK  AS  COZ.- 
LATBRAL— PURCHASE  BT  HIH— AGREE- 
HENT  BEFORE  QARNISHHBNT. 

Prior  to  garnishment,  the  debtor  delivered 
>  the  ganiuhee  shares  of  etock  aa  collateral 
IF  a  debt  owiag  to  the  gamiabee,  tinder  an 
SreemeDt  that  the  garnishee  could  aell  the 
tock  and  become  the  pnrcbasfer  thereof.  Bnb- 
•qaently  ft  was  agned  that  the  garnishee 
onld  carr;  the  debt  antil  the  stock  was  of 
line  Bofficient  to  pas  it  After  the  gamish- 
irnt  the  garnishee  took  the  stock  In  settle- 
lent  of  the  debt,  which  was  all  It  was  worth, 
he  stoiA  afterwards  became  of  more  than 
iffldent  valne  to  pay  the  debt,  and  the  exceaa 
as  grataitoosly  retomed  to  the  debtor.  Beld. 
ut  garnishment  for  radt  excess  conld  not 
e  maintained,  since  the  aitlre  title  to  the 
:ock  had  vested  in  the  ganushee. 
29S0.-S 


Appeal  from  dty  court  of  Blrmbigham; 
W.  W.  WUfcerson.  Judge. 

Gamlahment  by  Steiaer  Bros,  against  1^ 
First  National  Bank  of  BlrmingbaTn.  From 
a  Judgment  discharging  the  garnishee,  plaln- 
tifb  appeaL  AfDrmed. 

On  March  10,  18M.  the  appellants,  Stelner 
Bros.,  Instituted  a  suit  In  the  dty  court  of 
Birmingham  against  William  Bemey  to  re- 
cover the  sum  of  $2,000  alleged  to  be  due  by 
promissory  note.  On  September  21,  1884, 
the  plaintlfCs  in  said  suit  sued  out  an  ancil- 
lary writ  of  attachment  against  said  Bemey, 
which  was  executed  on  September  22,  1804, 
by  the  sheriff  serrlng  a  sheriff's  garnishment 
on  the  First  National  Bank  of  Birmingham. 
On  November  22.  1804.  Stelner  Bros,  recov- 
wed  a  Judgment  against  William  Bemey  for 
$2,200.  On  May  4,  1807,  said  garnishment 
against  the  First  National  Bank  having  been 
duly  continued  and  kept  alive  for  snch  time, 
the  said  garnishee  filed  Its  answer  la  said 
cause,  in  which  it  alleged  that  It  was  not  In- 
debted to  the  defendant,  would  Jiot  be  In- 
debted to  him  la  the  future  under  an  exist- 
ing contract,  would  not  be  liable  to  the  de- 
fendant for  the  delivery  of  personal  proper- 
ty, and  that  It  had  no  money  or  effects  of 
defendant  In  Its  possession  or  under  Its  con- 
trol. Said  answer  also  contained  the  follow- 
ing allegations:  "At  the  time  of  the  service 
of  the  writ  of  garnishment  In  the  above- 
stated  cause,  the  said  William  Bemey  was 
Indebted  to  the  First  National  Bank  of  Bir- 
mingham In,  to  wit,  the  sum  of  $4,388.90, 
which  Indebtedness  was  evidenced  by  note, 
and,  as  collateral  security  to  secure  the  pay- 
ment of  said  indebtedness,  said  bank  held 
in  pledge  231  shares  of  stock  In  the  Besse- 
mer Land  &  Improvem^t  Company,  pledged 
by  said  Bemey  to  said  bank;  and  more  than 
one  year  prior  to  the  4th  .day  of  June,  189&, 
and  b^ore  the  writ  of  garnishment  was  is- 
sued in  the  above-stated  cause,  an  agree- 
meai  was  made  by  and  between  said  bank 
that  aaid  bank  would  carry  the  indebtedness 
of  said  Bwney  to  It  until  the  said  stock 
pledged  waa  of  value  suffldent  to  pay  said 
Indebtedness,  at  which  Ume  said  bank  was 
to  take  said  stock  in  payment  and  satisfac- 
tion of  said  debt;  and  that  in  pursuance  of 
aald  agreement,  on,  to  wit,  the  3d  day  of 
June,  180B,  the  aald  bank  took  the  231  shares 
of  stock,  as  It  had  a  right  to  do  under  the 
temu  of  title  said  agreement,  in  payment  of 
the  Indebtedneai  owing  to  said  bank  by  said 
Bamay.  and  canceled  said  indebtednese  with 
the  assent  and  concurrence  of  said  Bemey. 
and  thereupon  the  debt  of  the  aald  Bemey 
became  extinguished,  and  Qie  aaid  stock  be- 
came the  property  of  the  said  bank."  On 
May  2S.  1^.  the  plaintiffs,  Stelner  Bros., 
filed  an  aflldaTit  of  contest  of  the  gamishee's 
answer,  and  issues  were  made  up  and  tried 
between  the  plaintiffs  and  the  garnishee  im 
said  contest 

The  evidence  In  the  case  was  jwacticaUy 
without  conflict,  and  showed  the  ftdiowlac 
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facta:  That  in  June,  1894,  Berney  vaa  In- 
debted to  sarnlabee  In  tbe  aum  of  $4,000  and 
interest,  evidenced  by  a  promissory  note, 
pledged  to  aecnre  which  were  231  shares  of 
tbe  capital  atock  of  the  Bessemer  Land  A; 
Improvement  Company,  tbe  property  of  Ber- 
ney; that  about  aald  date  garnishee  agreed 
with  Bemey  that  it  would  carry  the  Indebt- 
edness referred  to  untU  tbe  stock  pledged 
was  of  aufladent  value  to  pay  said  Indebted- 
ness, at  which  time  gacnlsbee  was  to  take 
same  In  payment  and  satlsfactlw  of  the 
debt  Subsequently  to  the  making  of  said 
agreement,  and  before  the  service  of  the 
garnishment  the  note  evidencing  Bemey*B 
Indebtedness  having  become  due,  Bemey  ex- 
ecuted  a  new  collateral  note,  contaJnlng  the 
following  atlpulatlon,  after  describing  the 
stock  pledged:  "With'  full  power  and  au- 
thority to  sell,  assign,  and  deliver  tbe  wh<de 
or  any  .part  thereof  at  any  broker's  board,  at 
jmbllc  or  private  sale,  at  the  option  of  the 
holder  of  this  not^  on  the  nonperformance 
of  this  promise,  without  advertising  or  no- 
tice, which  is  hereby  expressly  waived,  and 
upon  such  sale  the  holder  hereof  may  pur- 
chase tbe  whole  or  any  part  of  said  securi- 
ties." On  November  23.  1804.  tbe  note  to 
garnishee  vras  again  renewed  by  Bemey. 
with  tbe  same  collateral,  by  a  note  payaUe 
**on  demand."  All  the  notes  taken  by  the 
garnishee  for  said  Indebtedness  were  In  the 
same  form.  The  request  for  the  demand 
note  executed  May  27,  1895,  was  made  by 
letter.  In  which  garnishee  stated  that  the 
Bessemer  Land  Company  stock  was  ad- 
vancing, and  that,  if  It  was  agreeable  to 
Bemey,  garnishee  would  dispose  of  the 
stock.  If  an  opportunity  should  be  oCCered,  at 
a  price  sufficient  to  cancel  Beraeys  obliga- 
tion. The  demand  note  was  sent  garnishee 
by  Bemey  In  a  letter  in  response  to  gar- 
nishee's letter  just  mentioned.  In  this  let* 
ter  Bemey  authorized  garnishee  to  sell  tbe 
stock  whenever  garnishee's  president 
thought  best,  and  stated  that  he  would  like 
to  have  It  h^  on  a  rising  market  and  sold 
for  more  than  enough  to  pay  the  debt  On 
3fay  28,  18B5,  garnishee  wrote  Bemey,  in  re- 
ply to  his  letter,  acknowledging  receipt  of 
the  demand  note,  and  staling  that  the  sale 
of  the  stock  would  not  be  hastened,  and  that 
garnishee  hoifed  that  a  considerable  amount 
In  excess  of  the  debt  might  be  realized  for 
It  On  June  3,  1883,  garnishee's  officers  de- 
eded "to  take"  the  stock  in  settlement  of 
the  debt  Ita  value  at  that  time  being  about 
the  amount  of  the  debt  &nd  on  that  date 
wrote  Bemey  that  garnishee  had  "used"  the 
stock  to  pay  Berney's  note,  and  asked  for  his 
approval  of  the  action.  On  June  4th  Bemey 
wrote  garnishee  expressing  his  approval  of 
the  transaction.  On  June  6th  garnishee  sold 
100  shares  of  the  stock  for  $2,150  net  and 
on  June  14tb  garnishee  sold  100  shares  of  ' 
the  stock  for  $2,425.50  net  which  paid  Bes- 
ney's  debt,  and  left  a  surplus  of  $18.50  and 
SI  shares  of  stock.   After  the  last  sale  of 


stock  gamlshee  sent  by  mall  to  Beraey  tbe 
surplus  of  $18JtO  and  the  31  shares  of  stock 
remaining  unsold,  in  a  letter  accompanied 
by  a  statement  showing  tba  amount  of  stoc^ 
sold  and  the  price  "received  for  same.  No 
communications  other  than  the  letters  men- 
tioned passed  between  the  gamlshee  and 
Bemey  between  Sfay  27  and  June  14,  1895. 
It  was  admitted,  as  obb  of  tbe  facts  In  said 
caus^  that  the  stock  was  worth  $22  per 
share  on  June  5,  1805,  and  per  share 
on  June  14, 1895.  A  few  days  after  tbe  bank 
had  sold  tbe  second  block  ot  stock,  acting 
upon  suggestions  of  one  of  tts  officers,  tt 
was  decided  that  inasmuch  as  the  bank  had 
realized  enough  from  the  sto<^  sold  to  re- 
fund to  it  .the  amount  with  Interest  that 
had  been  loaned  to  Bemey,  it  would  return 
to  Bemey  the  $18.60,  and  a  eertiScate  for 
31  shares  of  the  stock.  This  was  done,  not- 
withstanding the  stock  bad  been  previously 
taken  In  payment  of  the  Indebtediuss  of 
Bemey.  Tbe  canse  was  tried  by  tbe  court 
without  tbe  intervention  of  a  Jury,  and  upon 
the  h«iring  of  all  tbe  evidence  the  court 
rendered  judgment  in  favor  of  the  garnishee, 
and  ordered  tbe  garnishee  discharged.  To 
the  rendition  of  this  judgment  tbe  plalntUIs 
duly  excepted.'  The  plaintiffs  appeal,  and 
assign  as  error  the  rendition  of  Judgment 
discharging  the  garnishee. 

Itudulph  &  Huddleston,  for  appellants.  E. 
J.  Smyer  and  Walker,  Porter  ft  Walker,  for 
appellea. 

TTSON,  1.  Prior  to  the  service  of  tbe 
writ  of  gamishment  the  defendant  had 
pledged  with  the  garnishee  231  shares 
stock  In  the  Bessemer  lAnd  ft  Improvement 
Company  as  collateral  security  for  a  debt 
owing  by  him  to  the  garnishee.  This  debt 
and  the  ^edge  was  evidenced  by  a  written 
contract  which  authorized  the  gamlshee  to 
sell  tbe  stock  either  at  public  or  private  sal^ 
and  to  become  the  purchaser  of  It  It  was 
atao  agreed  in  June.  1894^  between  Bemey, 
the  defendant  and  the  bank,  the  garnishee, 
that  the  bank  would  carry  his  Indebtedness 
of  $4,000  until  the  stock  pledged  was  of 
value  sufficient  to  pay  it  After  the  service 
of  the  writ  of  garnishment  the  contract  evi- 
dencing tbe  debt  and  idedge  was  renewed 
several  times.  When  the  pledge  was  made 
the  stock  was  only  worth  about  $10  per 
share,  or  ^,310.  which  continued  to  be  Ita 
value  until  May,  1886,  when  the  atock  ad- 
vanced  in  price.  On  June  8, 1885,  as  the  re- 
sult of  a  conference  between  the  officers  of 
the  bank,  it  was  decided  that  the  bank 
would  take  tbe  stock  In  settiement  of  B^ 
ney*s  indebtedness  to  it  This  was  done, 
and  Bemey's  contract  was  canceled  and  snr 
rendwed  to  bim.  The  effect  of  this  transac- 
tion was  to  invest  tbe  entire  tJtie  to  the  stoclc 
In  the  bank,  and  to  devest  Bemey  of  ail  In- 
terest right  or  title  in  it  It  was.  In  effect  a 
sale  by  Berney  to  the  bank  of  the  stock.  It 
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bi  not  preteaded  that  the  price  paid  to  Ber- 
ner  ms  not  tab  and  adequate.  It  ts  true 
that  ahortlr  UimaftCT  the  hank  sold  200 
Bharaa  of  the  atock  toe  more  than  enough  to 
reimburse  It  for  the 'price  It  had  paid  Ber- 
aej,  realizing  as  a  profit  In  the  tranaactlon 
918.1S  In  money  and  81  sbarea.  Thla  pn^ 
It  la  needleaa  to  aay,  vas  the  property  of 
the  bank,  and  In  no  Trise  concerned  Bemey 
or  the  plaintiffs.  Bemey's  righta  to  the 
stock,  or  any  portion  of  It,  bad  been  com- 
pletely devested  1^  Ihe  sale.  His  interest 
baring  been  taken  away,  of  necessity  the 
plaintiffs*  right  to  condemn  Hiat  taterest 
was  gone  alsa  It  Is  of  no  consequence  that 
the  ofllGers  of  fbe  bank  gratuitously  gave  to 
Bemey  this  profit  The  bank  was  under  no 
legal  or  moral  obligation  to  do  so.  B^ng 
under  no  legal  obllgatlrai  to  return  to  Bemey 
this  prcAt,  the  plalntlffa  cannot,  of  course, 
ccntdemn  It  to  the  satisfaction  of  their  writ 
The  Judgment  la  affirmed. 


BUBGIN.  V.  ITY  GOAL  &  COKE  00. 
<Sapreme  Coort  of  Alabama.   Not.  27,  1900.) 

GARNISHMENT  — FINAL  JUDGMENT  —  CONTIN- 
UANCE—REVIVOR  —  JURISDICTION  —  APPBAl* 
AND  KBRORr-RDLINQS  ON  DEMURRER. 

1.  Where  a  final  jud^ent  was  readered 
agalQst  a  garnishee  In  a  justice  court,  an  oriei 
of  continuance  In  the  cause,  made  four  dava 
later,  together  with  a  subsequent  judgment  nisi 
afterwards  rendered  final*  was  roid,  and  gave 
the  justice  no  farther  Jurisdiction  orer  the  gar- 
nishee. 

2.  Where  a  garnishee  appealed  from  a  Jui- 
tice's  judgment  reTiving  a  moner  Judgment 
against  it,  the  fact  of  auch  appeal  did  not  ad- 
mit  the  juiisdlctlon  of  the  Justice  to  render  the 
mon^  judgment. 

8.  Recitals  in  the  record  of  rulings  on  demur- 
rers to  pleadings  do  not  amount  to  judgments 
disposing  of  the  demurrers,  and  hence  are  in- 
Bumcient  to  support  assignmeuts  of  error. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty;  A.  A.  Ooleman,  Judge. 

Action  by  J.  Q.  Burgln  against  the  Ivy 
Coal  &  Coke  Company.  From  a  judgment 
tor  defendant  plaintiff  ai^als.  Affirmed. 

This  was  a  proceeding  Instituted  by  the 
appellant  J.  O.  Burgln,  In  a  court  of  a  jus- 
tice of  the  peace  of  Jefferson  county,  to  re- 
TlTO  a  judgment  against  the  appellee,  the 
Ivy  Obal  &  Ooke  Company,  which  was  al- 
leged to  have  beax  rendered  against  It  aa 
garnishee  on  April  2i,  1806,  pursuant  to  a 
Judgment  tiM  prevlouriy  taken  in  default  of 
answer  by  said  garnishee.  The  garnishment 
was  sued  out  by  Burgln  upon  a  judgment 
rendered  in  his  tevor  against  one  8.  W.  Elli- 
ott. Upon  the  heating  before  the  justice  of 
the  peace  there  was  judgment  rendered  re- 
viving said  alleged  judgment  against  the 
ganUshee,  and  from  this  judgment  of  re- 
vivor the  Ivy  Ot>al  &  Q>ke  Company  appeal- 
ed to  the  drctdt  court  In  the  circuit  court 
the  plaintiff  filed  a  dedaratlon  setting  forth 
his  dalm  to  have  the  alleged  judgment  re- 
vived. In  which  he;  averred  that  on  Feb- 


ruary 26,  1896,  he  obtained  a  judgment  of 
condemnation  of  IS.16  against  the  Ivy  Goal 
&  Coke  Company  upon  the  answer  of  said 
company  upon  said  writ  of  garnishment 
served  upon  It  and  that  aft^  the  continu- 
ance of  said  court  the  court  did,  on  March 
23,  1886,  render  a  judgment  nisi  against  the 
Ivy  Coal  &  Ooke  Company  for  919.87,  and 
issued  notice,  to  said  company  to  show  cause 
why  said  judgment  for  919.87  should  not  be 
made  final  on  April  23,  1886;  that  on  April 
28,  1806,  the  said  conditional  judgment  for 
918.37  against  the  Ivy  Coal  &  Coke  Company 
was  made  final,  but  that  no  executions  were 
issued  on  said  judgment  for  919.37  within 
six  months,  as  required  by  law,  and  said 
judgment  has  never  been  satisfied.  It  was 
also  averred  that  no  execution  was  issued 
within  the  six  months  for  98-lB.  alleged  to 
have  been  rendered  on  February  26^  18B6u 
^  this  declaration  filed  in  the  drcolt  court 
the  garnishee  Intnposed  several  demurrers, 
which  were  sustained,  but  It  Is  unnecessary 
to  set  out  these  demurrers,  for  the  judgment 
thereon  was  not  sufficient  to  authorise  their 
being  revived  on  the  present  appeal.  On  the 
trial  of  the  cause  In  the  iHrcidt  court  In 
addition  to  the  tacts  above  stated,  the  fol- 
lowing facts  were  shown  by  the  transcript 
of  the  docket  kept  by  the  justice  who  ren- 
dered the  judgment  and  which  transcript 
was  Introduced  in  evidence:  On  January  10, 
1886b,  garnishment  issued  against  the  Ivy 
Coal  ft  Coke  Cbmpany,  which  was  executed 
by  the  deptt^  constaNe.  On  January  21, 
1896,  the  garnishee  answered,  admitting  the 
indebtedness  to  the  defendsnt  of  98.15,  and 
on  said  deed  judgment  waa  rendered  against 
the  garnishee  for  said  amount  The  next  en- 
try appearing  on  the  transcript  of  the  jus- 
tlce'a  docket  was  as  follows:  "January  2ft. 
Amount  earned  to  date  In  January  not  as- 
certained, and  continued  for  further  answer 
until  February  18,  1896."  The  other  entries 
pertaining  to  this  particular  case  were  as 
follows:  "March  12.  Answer  continued  un- 
til March  28,  1896,  10  o'clock."  "March  28. 
Judgment  nisi  against  Ivy  Coal  ft  Coke  Com- 
pany, garnishee,  919.37  and  costs."  "March 
28.  8ci.  fa.  iasnes  April  21,  1896."  "April 
21.  Judgment  final  against  Ivy  Coal  ft  Ooke 
Company.  919.87  and  costs."  The  other 
facts  of  the  case  are  sufficiently  stated  In  the 
opinlML  Upon  the  hearing  of  the  cause  the 
court  rendered  judgment  in  favor  of  the 
defmdan^  to  the  rendition  of  which  judg- 
ment the  plaintiff  excepted.  The  judgment 
entry  In  reference  to  the  ruUnga  of  the  court 
upon  the  pleadings  was  as  follows:  "On 
this,  the  19th  day  of  October,  1899,  came  the 
parties  by  their  attorneys,  and  def«idant's 
demurrer  to  plalntlft's  complaint  is  by  the 
court  heard,  considered,  and  sustained,  and 
plaintiff's  demurrer  to  defendant's  pleas  is 
by  the  court  heard,  considered,  and  over- 
mled."  The  plaintiff  appeals,  and  assigns  aa 
error  the  rulings  of  the  trial  court  to  which 
eneptions  were  reserved. 
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John  W.  Chambln,  for  anKlUnt  John  J. 
Moore,  for  appellee. 

8HABPE.J.  This  va>  a  proceeding  begun 
In  the  court  of  a  justice  of  the  peace  to  re- 
vive what  is  alleged  to  be  a  judgmoit  ren- 
dered against  the  ai^lee  garnishee  on 
April  21.  1800,  pursuant  to  a  previous  Judg- 
ment nlBl  taken  In  default  of  answer.  On 
the  ai^llcation  to  revive  the  Justice  rendered 
Judgment  of  revivor,  from  which  the  gar- 
nishee appealed.  In  the  circuit  court  the 
plaintiff  filed  a  declaration  presenting  de 
novo  his  claim  to  have  that  Judgment  re- 
vived, and  also  averring  a  right  to  have  re- 
vived a  prior  Judgment  obtained  by  him  on 
the  garnishee's  answer  In  the  same  garnish- 
ment suit.  As  evidence  of  the  alleged  Judg- 
ments, he  introduced  a  transcript  from  the 
Justice's  docket,  which,  as  set  out  in  the  bill 
of  exceptions,  shows  a  Judgment  rendered 
against  the  garnishee  on  its  answer  m  Jan- 
nary  21, 1806.  That  the  cause  was  thrs  con- 
tinued for  further  answer  does  not  appear 
from  the  transcript  or  elsewhere  In  the  bill 
of  exceptions.  Anoth«'  writing  purporting 
to  be  a  transcript  from  the  Justice's  docket 
is  copied  into  the  record,  wherein  an  order 
of  continuance  Is  found  under  the  date  of 
January  21.  1806»  but  it  is  not  shown  to 
have  been  used  on  the  triaL  The  bill  of  ex- 
ceptions must  govern  as  to  which  was  there 
lued  and  treated  as  the  correct  transcript, 
and.  looking  to  that,  the  order  of  continuance 
does  not  appear  to  have  been  made  until 
January  25, 1896.  Other  entries  show  that  a 
Judgment  nisi  was  thereafter  rendered  and 
made  flnaL  If  the  transcript  so  exhibited  is 
correct  as  to  dates,  the  Judgment  tm  the  gar- 
nishee's answer  was  a  final  adjudication  of 
Ms  liability.  Regularly,  if  the  garnishee's 
answer  disclosed  a  certain,  but  immature, 
liability  to  the  defendant,  a  Judgment  would 
have  been  rendered  with  suspension  of  exe- 
cution until  the  debt  matured.  Code.  {  2101. 
Or  if  it  showed,  under  an  existing  contract, 
a  contingent  future  liability  besides  debt 
presently  due,  the  case  might  have  been  con- 
tinued for  further  answer  without  rraderlng 
a  present  Judgment,  unless  a  present  Judg* 
ment  and  continuance  Trere  consulted  ta 
Association  v.  Weems,  69  Ala.  684.  If  the 
court  bad  power,  without  the  garnishee's 
consent,  to  keep  him  In  court  after  Judgment 
rendered  on  his  answer,  that  power  must 
have  been  exercised  at  tba  time  of  the  Judg' 
ment  and  while  the  garnishee  was  before 
the  court;  otherwise,  the  Judgment  had  the 
effect  of  terminating  the  suit  and  thereby 
discharging  him.  The  Justice's  court  could 
not,  by  an  order  of  continuance  made  four 
days  after  the  first  Judgment,  retain  or  rein- 
state  Its  Jurisdiction  over  the  garnishee.  At 
that  time  new  process  of  garnishment  was 
necessary  to  compel  a  further  answer,  and 
to  give  the  court  Jurisdiction  to  rendw  a 
Judgment  nisi.  The  bill  of  exceptions  re- 
cites that  "it  was  admitted  on  the  trial  that 


the  transcript  of  the  proceedings  befoie  the 
Justice  and  the  papers  Introduced  in  evl* 
deuce  showed  all  the  proceeding  In  the  Jus- 
tice court,  and  it  was  admitted  that  they  did 
not  show  and  that  there  was  no  service  or 
process  made  on  defendant  or  appearance  by 
defendant  in  said  Justice  court  prior  to  the 
rOBdition  of  the  Judgment  for  $19.37  on  April 
21,  1806.  sought  to  be  revived  in  this  ac- 
tion." This  admission,  together  with  the  re- 
citals of  the  transcript  used  In  evidence, 
^w  that  the  Judgment  nisi  and  the  pursuant 
Judgment  were  void  for  lack  of  proceed- 
ings neicessary  to  call  into  exercise  Jurisdic- 
tion of  the  Justice's  court  over  the  snbject- 
matter,  as  well  as  over  the  person  of  the  gar- 
nishee. There  can  be  no  revival  of  a  nullity. 
There  Is  no  merit  in  the  plaintiff's  contention 
that  the  garnishee's  appeal  from  tbe  Jus- 
tice's Judgment  of  revivor  admitted  Jurisdic- 
tion in  the  Justice  court  to  render  the  money 
Judgment  An  application  to  revive  mtut  be 
begun  in  the  court  in  which  the  Judgment 
sought  to  be  revived  was  rendered.  The 
circuit  court  could  acquire  JurisdictioD  of 
the  application  only  by  appeaL  Since  the 
appeal  was  alone  from  the  Judgment  reviv- 
ing the  last  money  Judgment  of  the  Justice, 
It  had  no  Jurisdiction  to  revive  the  first  Judg- 
ment Hardware  Co.  v.  Bailey,  lOi  Ala.  566. 
18  South.  10.  Bedtols  In  the  record  of  rul- 
ings on  demurrers  to  pleadings  do  not 
amount  to  Judgments  disposing  of  tbe  de- 
murrers, and  therefore,  according  to  repeated 
decislous  of  this  court  are  insufflt^eDt  to 
support  assignments  of  error.  Mercantile 
Go.  V.  CRear,  112  Ala.  247.  20  South.  583: 
Blankenship  v.  Owens  (Ala.)  27  South.  974; 
Improvement  Co.  v.  Dubose  (Ala.)  28  South. 
880;  Hereford  v.  Oombs,  Id.  682L  The  Judg 
ment  will  be  affirmed. 


MOOOy  V.  KELLER. 

(Supreme  Court  of  Alabama.   Nov.  27.  1900.^ 

BILLS    AND  NOTSS-INDOBSBIU^IABIUTT-^ 
SEGDRITT  FOR  INDORSBl^NT— DEUAKO 
AMD  NOnCB— NBCEssrrr. 

Wliere  it  was  admitted  that  a  QOte  was 
Indoraed  for  tlie  accoiumodatioii  of  the  maker, 
and  Dot  made  Cor  the  accommodatioQ  of  the  iD- 
dorser.  and  no  demand  or  notice  of  disbooor 
was  alleged  or  proved,  the  holder  could  not  re- 
cover from  tbe  indorser  on  'a  m(>re  showinK  that 
he  had  received  indemait;  from  the  maker. 
Biuce  such  uhowing  was  no  legal  excuse  for 
failare  to  allege  and  prove  demand  and  notice. 

Appeal  from  circuit  court,  Colbert  count;; 
James  Jackson,  Special  Judge. 

Action  on  a  note  by  Frank  Moody,  as  re- 
ceiver of  the  Bank  of  Commerce,  against  Kate 
A.  Keller,  as  executrix  of  the  estate  of  A.  H. 
Keller,  deceased.  From  a  Judgment  In  favor 
of  defendant  plaintiff  appeals.  Affirmed. 

This  action  was  brought  by  the  appellant, 
Frank  Moody,  as  recelvw  ct  the  Bank  of 
Commerce,  against  the  appdlee^  Kate  A.  Kel- 
ler, as  execnb-lx  of  A..H.  Keller,  deceased, 
and  was  instituted  on^November  29,  1897. 
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Tbe  compUlut  contained  nine  coonta.  In  the 
first  count  tbe  plalntlfl  scniffht  to  recover  tiw 
nun  of  93,800  on  a  contract  made  by  tbe  de- 
fendant's testator,  Artbnr  H.  Keller,  on  tbe 
23d  day  of  January,  1891,  and  the  Tuscumbla 
ContractlnK  Company,  a  partnerfitalp  com- 
poaea  of  James  Keller  and  WlUlam  H.  GU- 
Uam.  wbereln  the  aald  Keller.  In  considera- 
tion of  certain  property  sold  and  delivered 
to  htm  that  day,  agreed  to  pay  fixe  Bank  of 
Commerce  93,300.  It  further  alleged  the  pay- 
ment by  A.  U.  Keller  on  the  let  of  July. 
ISOi,  of  the  Interest  to  that  date  on  tbe  debt 
of  $3,300.  The  second  connt  In  the  complaint 
ts  for  mon^  bad  and  received  by  plaintiff's 
testator,  on  January  23,  1801,  .for  tbe  use  of 
the  Bank  ot  G<nnmeroe.  Ibie  third  count 
ciainu  for  money  had  and  recced  by  plaln- 
tirs  testator  on  the  1st  day  of  Jnly.  1801. 
for  tbe  Bank  of  Commerce.  The  f onrtti  connt 
of  tbe  eom^lalttt  Is  on  a  note  executed  by  the 
Tnacnmbla.  Gontractlng  Company,  a  partner* 
■Up,  for  9S300,  dated  Jnly  1,  1801.  payable 
to  A.  H.  Kenffl",  defendant's  (estato:,  four 
months  aftor  date,  and  Indorsed  by  blm  to 
the  Bank  of  Commerce,  which  note  the  com- 
plaint alleges  was  executed  by  the  Tuscum- 
bla OontraeUng  Gtnnpany  for  the  acoommo- 
datkm  ot  detttidanf  a  testator.  The  fifth 
count  in  tbe  complaint  claims  on  the  same 
note,  and  aileges  that  tt  has  been  lost  That 
it  vas  made  for  the  accommodation  of  A.  H. 
Keller.  A  copy  of  the  note  and  an  affidavit 
4^  the  lots  was  attached  to  and  made  a  part 
of  the  complabit  Th.e  rtxth  and  seventh 
eoontt  ot  fba  ctonplalnt  claim  the  snm  of 
f444.47  due  by  an  account  stated.  The  eighth 
count  In  tbe  complaint  dalma  a  stated  ac- 
count tbe  snm  of  $8,800.  The  account  la 
alleged  to  have  been  atated  on  tite  1st  of 
July,  1801.  The  ninth  count  was  for  attor* 
n^'s  fees  provided  for  In  said  note.  The 
first  connt  of  the  complaint  waa  amended, 
showing  tbe  execution  of  the  note  on  July  1, 
1891,  and  tbe  Indonement  by  A.  H.  Keller  to 
tbe  Bank  of  Commerce. 

Defendants  filed  a  great  many  pleas.  (1) 
The  atatute  of  frands  to  flrst  count  of  the 
comptalnL  (2  and  3)  Tbe  statute  of  limita- 
tions of  three  years  to  the  second  and  third 
counte  of  the  complaint.  (4)  To  the  fourth 
and  fifth  counte  of  complaint,  that  the  note 
sued  on  was  bidorsed  by  defendant's  testator 
and  be  had  no  notice  of  ite  dlstaonor;  and 
that  the  note  was  not  made  for  the  accom- 
modation of  said  A.  H.  Keller.  CS)  That 
prior  to  the  execution  of  the  note  for  $3,300 
sued  on,  the  Tuscmnbla  Contracting  Com' 
pany  had  borrowed  money  from  the  Bank  of 
Commerce  and  owed  it  three  notes;  one  for 
SSOO,  one  for  $1,000  and  one  for  $1,800,  which 
w«e  given  for  money  borrowed  at  a  usurious 
rate  of  Interest;  and  tbe  note  sued  <m  was 
given  for  the  amount  <mC  said  three  notes. 
That  the  Bank  of  Commerce  waa  engaged  In 
the  bankbig  business  and  discounted  the  three 
notes  at  a  usurious  rate  of  Interest,  to  wit, 
I  per  cent  per  moBith.  By  tbe  sixth  and  sev- 


enth pleas  the  defendant  set  up  his  answer 
to  the  first,  sectmd,  third  and  eighth  counte 
of  the  ctnnplalnt  the  facts  set  fwth  In  plea 
numbered  5.  By  the  eighth  plea  tbe  defend- 
ant pleaded  payment  .  Tbe  ninth  plea,  was 
the  plea  of  the  general  lune. 

Plaintiff  demurred  to  the  pleas  Nos.  B,  fi,  7 
and  10  on  the  grounds  that  tbe  dtfendant 
Allied  to  give  the  date  of  the  notes  which 
defendant  alleges  was  the  conslderatioa  tot 
tbe  note  here  sued  on,  and  which  she  says 
was  discounted  at  a  nsurions  rate  of  Interest 
And  for  the  further  reason  It  Is  not  shown 
when  the  usurious  dlsconnta  were  made. 
These  demurrers  were  overruled.  Thweupon 
the  plaintiffs  filed  tbe  followli^  r^Ucattons; 

(1)  "Comes  the  plaintiff  and  for  replleatim 
to  the  pleas  numbered  5,  6»  7  and  JO  says 
Uiat  on  tbe  28d  day  of  January,  1801,  A.  B. 
Keller  purcbased  from  tbe  Toscnmbia  Con- 
tractlnff  Company  goods,  wares  and  merchan- 
dise In  consideration  of  wbldi  be  agreed  and 
undertook  to  pay  the  Indebtedness  of  the  Tn» 
cumbla  Contracting  Company  to  the  Bank  of 
Oommeroe,  which  was  evtdeneed  by  the  said 
notes  of  $2300  and  $600  mentioned  in  said 
plea." 

<2)  **Oomes  flie  plaintiff  and  for  replication 
to  pleas  No.  S,  0,  7  and  10  si^  A.  H.  Keller 
was  an  accommodatim  Indtnsar  rat  the  notes 
for  $600  and  $1,000  and  $1,800  and  $2,800 
i^erred  to  In  said  pleas;  that  'mi  the  S8d 
of  January.  1891.  the  said  A.  H.  K^er,  de- 
fendant's  testator,  purdutsed  from  the  Tns- 
cumbla  Contracting  Company  property  in 
consldmtion  of  which  he  agreed  to  pay  the 
Bank  of  Commerce  the  two  notes  of  $600 
and  $2,801^  which  were  the  <»ily  two  not«s 
then  outstending  and  owing  by  the  Tus- 
cumbla Contracting  Company  to  tbe  Bank  of 
Commerce  and  irtilch  were  not  then  due. 
That  tbe  aald  A.  H.  K^er  received  the 
money  or  Ite  equivalent  In  pecperty  from  tbe 
Tuscumbla  Contracting  Company  on  tbe  28d 
of  January,  1881.  with  whlcb  to  pay  said  in* 
debtedness  of  $3,300.-  That  the  note  for 
$8,300  dated  Jnly  1.  1801,  was  given  to  ex- 
tend tbe  time  in  which  the  said  A.  H.  Keller 
should  pay  the  money  to  the  Bank  of  Com- 
merce for  the  property  sold  him  by  the  Tus- 
cumbla Contracting  Company." 

(3)  "Comes  tbe  plaintiff  and  for  further 
replication  to  pleas  No.  6,  6,  7,  and  10  says, 
that  on  the  23d  day  of  January.  1891,  the 
Tuscumbla  Contracting  Company  sold  and 
delivered  to  A.  H.  Keller  property  to  the 
amount  of  five  thousand  seven  hundred  and 
eighty-five  and  *Vi«o  dollars.  In  part  consid- 
eration of  which  the  said  A.  B.  Keller,  de- 
fendant's testator,  agreed  to  pay  the  Bank 
of  Commerce  three  thousand  three  hundred 
dollars,  the  debt  here  sued  for." 

The  court  sustained  the  flrst  and  second 
repllcatiors.  The  third  replication  was  not 
demurred  to.  Upon  Issue  joined  upon  ti» 
ideadlngs,  the  evidence  dlsdosed  the  follow- 
ing facte:  The  claim  was  duly  filed  against 
tbe  estate  of  A.  H.  Keller,  deceasedr-Jn  the 
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office  of  Judge  of  probate  on  November  27, 
1897,  and  Keller  died  in  August,  1896;  and 
the  executrix  appointed  April  24,  1897.  The 
original  note  was  found  and  read  In  evi- 
dence. It  is  for  $3,300,  was  dated  July  1, 
1891,  and  payable  to  A.  H.  Keller  fonr 
months  after  date,  signed  by  Tuscumbla  Con- 
tracting Company  and  Indorsed  by  A.  H. 
Keller.  On  the  23d  of  January.  1891.  the 
Tttscombla  Contracting  Company  executed  to 
A.  H.  Keller  a  bill  of  sale  of  certain  per- 
sonal property  and  notes  and  accounts  in  ooih 
slderatlon  of  $5,786.  This  bill  of  sale  was 
read  in  evidence.  It  was  tben  sbown  by  the 
books  of  the  Bank  of  Commerce  that  there 
was  an  account  due  the  bank  by  A.  H.  Kel- 
ler of  $444.47. 

Judge  Thomas  B.  Roulbac  was  examined 
as  a  witness  and  stated:  That  he  was  the 
attorney  for  the  Bank  of  Commerce  In  the 
salt  of  the  BordEa  Brlt^  ft  Lumber  Company 
against  the  Tnscnmbta  Contracting  Company, 
Sheffield  Machine  Wwks  and  Bank  of  Com- 
merce, In  the  clrcnlt  court  of  Colbert  comity. 
That  A.  H.  Kello'  was  sworn  and  testified  as 
a  witness  In  that  case  at  tbe  fall  term,  1882. 
of  the  circuit  conrt.  That  the  note  here  soed 
on  was  the  property  of  the  Bank  of  Com- 
merce and  given  to  vrltness  to  be  used  on 
the  trial  of  that  case  That  the  note  was 
afterwards  turned  ot«  to  J.  H.  Nathan,  one 
of  the  attorneys  in  tbiB  case,  who  was  wit- 
ness' law  partner  in  1882.  That  A.  H.  Kel- 
Uee  tCBtifled  In  ISM  case  and  produced  on  the 
trial  tile  bill  of  sale  from  tlie  Tuscombia  Con- 
tractile Company  to  A.  H.  Keller,  dated  Jan- 
uary 23.  1881.  It  was  the  same  bill  of  sale 
Introduced  in  evidence  In  tills  case.  That 
Keller  testified  that  he  was  indorser  to  the 
Bank  of  Commerce  for  the  Tuscumbla  Con- 
tracting Company  <m  oaa  note  for  $2,800  and 
one  of  $500,  which  notes  were  afterwards  con- 
solidated into  one  note  for  $8,800.  That  the 
bill  of  sale  was  an  absolute  sale  to  him  of 
the  property  described  in  -  It  for  the  consider- 
ation of  99,TS6M,  and  was  a  payment  of  his 
account,  a  note  of  $1,286.80,  and  to  save  him 
from  his  indonement  of  their  notes,  and  that 
his  liability  for  the  $3300  was  a  part  of  the 
consideration  for  the  bill  of  sale.  That  10 
per  cent.  Is  a  usual  attorney  fee  for  collecting 
such  notes  as  sued  on  In  this  case  when 
amount  does  not  exceed  $5,000.  On  crora-ex- 
amlnati<m  tlils  witness  stated  that  the  notes 
and  accounts  mentioned  In  the  bill  of  sale 
were  not  worth  more  than  $50  and  Qiat  he 
did  not  think  the  property  was  worth  his 
debt 

0.  H.  Abliott  testified  that  he  was  cashier 
of  the  Bank  of  Commerce  up  to  the  time  it 
quit  business;  that  the  note  sued  on  was  the 
property  of  the  bank  at  that  time.  The  note 
was  not  paid  and  not  protested.  The  bank 
did  not  think  it  necessary  to  protest  it  The 
Tuscumbla  Contracting  Comi»uiy  had  no 
-money  In  the  bank  to  pay  it  when  It  became 
due  nor  since.  It  owed  the  bank  another 
large  amount  on  overdrafts.    This  witness 


further  testified  tliat  A.  H.  Keller  was  vice 
president  of  the  bank  at  the  time.  He  did 
not  tell  Keller  the  note  was  not  paid.  That 
the  shop  account  charged  to  Keller  on  the 
bo(dis  was  really  the  bank's  account  with  it- 
self. The  witness  stated  that  the  bank  did 
not  consider  it  necessary  to  protest  the  note. 
This  statement  was  excluded  on  motion  of 
defendant  and  plalntlfC  excepted. 

W.  P.  Chitwood  was  sworn  as  a  witness 
and  proved  the  execution  of  the  bill  of  sale 
to  A.  H.  Keller.  It  was  prepared  by  him  as 
attorney  for  Tuscumbla  Contracting  Compa- 
ny and  L.  B.  Cooper  as  attorney  for  A.  H. 
Keller. 

W.  H.  Gilliam  was  then  examined  as  a 
witness  and  stated  that  he  was  a  member  of 
the  firm  of  I'uscumbla  Contracting  Company. 
Plaintiff  asked  him  to  state  If  the  bill  of  sale 
Induded  all  of  the  property  of  the  Tuscum- 
bla Contracting  Company.  Defendant  object- 
ed to  the  witness  answering  the  question  and 
tlie  court  sustained  the  objection  and  plain- 
tut  excepted.  On  objection  by  defendant  the 
court  refused  to  allow  the  witness  to  state 
whether  the  Tuscumbla  extracting  Compa- 
ny owned  any  propert^r  otber  than  that  de- 
scribed in  the  bill  of  sale.  Plaintiff  excepted 
to  this  ruling  of  the  coort  The  plaintiff  then 
asked  the  witness  to  state  whether  the  Tus- 
cumbla Ooitiactlng  Company  owned  any 
pn^rty  at  the  time  the  note  for  $3,300  be* 
came  due.  The  court  refused  to  allow  bim 
to  answer  this  question  and  plaintiff  except- 
ed. The  court  then  refused  to  allow  the 
plaintiff  to  show  that  the  Tuscumbla  Con- 
tracting Company  was  insolvent  on  tiie  23d 
of  January,  1^1,  and  that  it  has  never  owned 
any  property  since.  Plaintiff  offered  to  prove 
that  in  October  and  Novembw.  1881,  A.  H. 
Keller  had  In  ids  possession  a  part  of  the 
material  stdd  him  by  the  Tuscumbla  Con- 
tracting Company  and  mentioned  in  the  bill 
of  sale.  Tbe  ootirt  refused  to  allow  this 
proof  and  plaintllT  excited. 

Upon  tile  introduction  of  all  tlie  CTtdence, 
the  court  at  the  request  of  the  defendant 
gave  the  general  afflrmaUve  charge  in  her 
favor,  to  the  gi-vlng  of  which  charge  the 
plaintiff  duly  excepted. 

There  were  verdict  and  Judgment  in  favor 
of  the  defendant.  The  plaintiff  appeals,  and 
assigns  as  error  the  sevnal  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Isaac  Orme  and  J.  T.  KlriE,  for  appellant 
Jos.  H.  Nathan,  for  appellee. 

HABALSON.  J.  1.  There  were  demurrers 
to  the  pleas  and  replications,  but  no  judgment 
appears  to  have  been  rendered  on  these  de- 
murrers. The  Judgment  entry  simply  recites 
—"Demurrers  to  pleas  overruled,  and  de- 
murrers to  r^ltcations  sustained."  The  case, 
then,  so  tar  as  the  record  staovra,  was  tried  on 
the  plea  of  the  general  Issue  to  the  ccmqilalnt, 
and  on  issue  Joined  oirtbe  r^llcaUons. 
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Id  the  coafiaed  condition  It  li  ttans  presented 
«  the  sdeadlocs.  It  would  seem,  the  real  is- 
nKf  were,  whether  the  note  sued  on,— for  the 
cos  tract  dedarad  on  In  the  Ont  Is  nothing 
more  than  the  note  dedared  on  In  the  fourth 
eooDt.— was  a  note  made  the  Tuscumbla 
OoDtractlng  Company  to  A.  H.  Keller,  de- 
ceased, the  defendant's  testator,  for  the  ac- 
commodation of  said  Keller,  to  enable  him  to 
raise  money  by  discounting  It  at  the  bank,  as 
is  averred  In  substance  in  the  fourth  count; 
or,  whether  the  note  was  executed  by  the 
said  contracting  company  on  tta  own  accoimt 
for  the  pnrpoBe  of  borrowing  money  m  It  at 
■aid  hank,  with  said  A.  EL  Keller  as  an  ac- 
cammodatlon  Indorsw  thereon,  as  la  averred 
especially  In  defendanf a  fifth  plea. 

In  connection  with  the  above  issue,  the  quea- 
tioo  is  presented.  U  It  were  true  that  said 
Keller  was  merely  an  iudorser  oa  said  note, 
for  the  accommodation  of  said  contracting 
company,  whether  he  was  not  entitled  to  no- 
tice Qt  the  dishonor  of  said  note  at  maturity, 
the  lack  of  wlikh  Is  set  up  In  defendant's 
(oortta  plea,  as  a  defense  to  said  note. 

Again,  aa  a  reason  why  the  defratdant  was 
not  entitled  to  notice  of  dishtmor,  the  plain- 
tiff In  his  second  replication  admits  that 
Olid  Seller  was  an  accommodation  Indorser 
on  said  note,  but  says  that  be  "recdved  the 
money  or  its  equlvalrat  in  property  from  the 
Tnacnmbla  Contracting  CSompany,  on  the  23d 
oi  January.  1891,  with  which  to  pay  said  In- 
debtedness of  f3,800." 

3.  Coming  to  treat  (tf  these  issues,  in  the 
maunw  they  are  presented,  we  observe  that 
the  first  Goont  In  the  complslnt  aeekn  to  re- 
cover upon  allegations  to  the  effect,  that  the 
Tascnmbia  Contracting  Company,  being  in- 
debted to  the  bank  ot  which  plaintiff  Is  r^ 
celvcr,  conveyed  to  defendant's  testator,  Ar^ 
fiior  H.  Seller,  certain  assets,  vjfoa  the  prom- 
ise of  laie  latter  to  pay  the  debt  of  said  bank. 
The  second  and  third  counts  are  fm  money 
had  and  recdved. 

Tbera  Is  no  donbt  of  the  principle  that 
when  a  debtor  makes  a  sale  of  his  propwty  in 
eoDsldera1i<m  of  the  parchaser's  agreement 
to  psy  the  fiKmer's  debts,  tlie  creditor,  for 
whose  benefit  such  agreement  was  made, 
may  maintain  an  action  at  law,  or  a  suit  In 
equity  accordiiv  to  the  (acts,  sgalnst  the 
pmrchaser.  Dlmmlck  Be^ster,  82*  Ala.  458, 
9  Sootli.  T9.  There  Is,  however,  an  entire 
&ilnre  of  evidence  tending  to  show  any  sncb 
■creesient  npon  the  part  of  defendants  tes- 
tatw,  as  part  of  the  consideration  of  the  sale 
to  him  by  the  contracting  coqipany.  Not  is 
there  any  testlnumy  tending  to  sliow  that 
defendant's  testator  ever  held  any  money  to 
the  use  and  for  the  benefit  of  the  bank,  repre- 
sented by  the  plaintiff.  These  observations 
apply  with  equal  force  to  those  counts  In  the 
complaint  seeking  to  recover  npon  a  stated 
account. 

4.  Tldm  leads  to  a  consideration  ot  the 
counts  vrhlch  seek  a  recovery  npon  a  prom- 
israry  note  executed  by  the  contracting  com- 


pany to  defendant's  testator  and  Indorsed  by 
blm.  It  Is  alleged,  that  said  note  was  exe- 
cuted for  the  accommodation  of  defendant's 
testator  and  indorsed  by  blm  to  the  Bank  of 
Commerce;  and  it  is  to  enforce  this  liability 
tliat  plaintiff  declares  specially  on  said  note. 
There  Is  no  allegation  of  any  demand  made 
upon  the  maker  or  notice  of  dishonor  given 
the  indorser.  The  allegation,  however,  that 
the  note  was  made  for  the  accommodation  of 
the  indorser,  would  dispense  with  the  neces- 
sity of  an  all^ration  of  this  nature.  Morris  v. 
Bank,  93  Ala.  Qll,  9  South.  606.  However, 
we  find  no  evidence  In  the  record,  that  the 
note  in  suit  was  made  for  the  accommodation 
of  the  Indorser,  But  there  Is  evidence  tend- 
ing to  show  that  the  contracting  company 
conveyed  assets  to  Kellw  to  Indemnify  or 
secure  him  against  llaUlity  upcm  said  note. 
It  was  also  attempted  to  be  shown,  that  sudi 
assets  ctmstitnted  the  entire  property  ot  the 
maker,  and  that  by  such  sale  it  became  and 
was  insolvent 

In  a  suit  against  an  IndorKr  of  a  negotia- 
te note.  It  Is  necessary  to  allege  and  prove 
demand  and  notice  of  dishonor,  unless  some 
legal  excuse  for  thtir  omission  is  relied  on, 
in  whtdi  oveat  the  declaration  must  aver  the 
facts  constituting  such  excuse.  Mims  t. 
Bank.  2  Ala.  294;  CodcriU's  AdmT  v.  Hob- 
s<Hi,  16  Ala.  381;  McDougald's  Adra'r  t. 
Rutherford,  80  Ala.  258.  In  this  case  the 
excuse  relied  upon  as  aUeged  is,  that  the  note 
was  made  for  the  accommodation  of  the  in- 
dorser. As  to  this,  tbvn  was,  as  above  stal- 
ed, a  failure  of  proof.  It  Is  unnecessary, 
therefore^  to  discuss  as  an  excuse  fw  falhue 
to  make  demsnd  and  ^ve  notice  of  dlshonw, 
the  evidence  t«idlng  to  show  that  the  in- 
dorser received  Indonnlty  from  the  maker. 
There  Is  no  alleg^uk  In  the  comsdaint  of  the 
plaintiff  to  which  snCh  testimony  could  cor- 
respond. 

0.  As  to  the  amount  of  f444.47  dalmed  In 
the  i^xth  and  seventh  counts  as  due  by  said 
A.  H.  Keller  to  said  bank  account.  It  need 
only  be  si^,  'Oiat  there  was  no  proof  to  sus- 
tain the  claim,  but  the  evidence  of  C.  H.  Ab- 
bott, the  cashier  of  the  bank,  clearly  shows 
that  deceased  did  not  owe  that  account  to 
the  bank. 

There  Is  no  uxor  In  the  record  of  whldi 
the  plaintiff  can  complain. 


HOUSE  V.  GUMBLE  et  si. 
(Supreme  Oourt  of  Mlssisrippi.  Nov.  36;  1900.) 

TAXATION-TAX  DttBD-CANCBLLATION  —  UN- 
LAWFUL SALE— VARIANCE  BBTWBBN 
PLEADING  AND  EXHIBITS. 

1.  In  a  suit  to  cancel  tax  deeds  to  realty  by 
a  purchaser  under  a  trustee's  sale,  defendant 
cannot  assert  a  want  of  interest  of  complainant 
to  defeat  recovery. 

2.  Under  Code.  {  628,  providlne  that  exhibits 
filed  with  a  bill  shall  oe  considered-  as  part 
thereof,  where  a  bill  to  cancel  a  tax  deed  r»ezs 

to  an  exhibit  showing  a  jointp^^^^Tj^o 
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tiarts  of  certain  lots,  and  arers  that  the  parts 
of  the  lots  were  separately  assessed,  the  exhib* 
ft  mast  be  taken  as  tme,  rather  than  the  con- 
tradictory averment  in  the  bill. 

8.  Where  there  is  a  joint  assessment  of  cer- 
tain lota  at  one  Talaatfon  for  the  whole,  and  a 
separate  sale  of  each  hf  tba  tax  eoUector,  todi 
tax  lale  is  void. 

Appeal  from  cbaDcery  court,  Waahlngton 
county;  N.  C.  Hill,  Chancellor. 

"To  be  QfflclaUy  reported." 

BiU  by  S.  Otunble  &  Go.  against  J.  B. 
House.  From  a  decree  In  favor  ot  complaln- 
aflta.  defendant  ai^eala.  Affirmed. 

J.  H.  Wynn  and  B.  F.  Warren,  for  appe- 
lant  Wm.  GrlfOn,  for  appellees. 

TSStRAX.,  J.  Gnmble  &  Do.  filed  their  blU 
In  ttae  chancery  court  of  Washington  county 
to  caned  two  tax  deeds  nuule  to  U  B.  Oroneh 
bj  the  tax  collector  on  the  Bth  day  ot  Hardi, 
1807,  of  the  west  halt  of  lots  8  and  9,  of 
block  4i  First  addition  of  the  town  of  Ar- 
eola, In  said  Washington  comity.  Miss.  On 
the  first  Monday  of  March,  1807,  the  tax 
collector  of  Washington  connty  si^  for  the 
taxes  of  1806,  the  west  half  of  lot  8,'  and 
fbB  west  half  of  lot  9,  (tf  block  4,  (tf  the 
First  addition  <HF  the  town  of  Areola,  tat 
Washington  coonty.  The  said  two  halves  ot 
aald  lots  wwe  sold  separately  to  L.  B. 
Oroneh,  and  were  separately  conveyed  to 
her,  and,  soon  after  the  two  years  allowed 
ftnr  redemption  pasBed,  Mrs.  Grouch  sold  and 
conveyed  hw  tax  tlUe  to  said  loti  to  the  de- 
fendant, J.  B.  House.  The  said  two  pareds 
of  land,  at  the  time  of  their  assesnnent, 
were  the  property  of  X«Ua  B.  Holcomb,  but 
were  assessed  to  J.  B.  Holcomb.  Gamble  & 
Oa  allege  and  show,  as  couBtltutlng  their 
dtaim  to  the  relief  sought  by  them,  a  trust 
deed  exectited  by  Mrs.  Holcomb,  on  the  0th 
day  of  April,  1886.  conveying  the  property 
in  controversy  to  Hairy  E.  Gumble,  ss  trus- 
tee, to  secure  to  them  an  Indebtedness  of 
something  more  than  fl,000;  a  sale  under 
said  deed  of  trust  on  the  litb  day  of  Feb- 
ruary, 1898;  and  a  {Hucfaase  by  them  of  said 
property;  and  also  the  execution,  on  the  19th 
day  of  February,  1808^  ot  a  deed  to  said 
property  to  them  by  said  trustee.  It  appears 
from  the  record  that  Leila  F.  Holcomb.  on 
the  U13i  day  of  February,  1898,  filed  In  the 
chancery  court  of  Washington  county  her 
bill  of  complaint  against  S.  Gumble  ft  Co., 
.the  beneficiaries  in  the  deed  ot  trust  above 
alluded  to.  and  against  Henry  B.  Gumble^ 
the  trustee  ther^  alle^ng  a  payment  or 
other  discharge  from  said  alleged  Indebted- 
ness to  them,  and  praying  relief  therefrom, 
and  with  said  biU  ahe  filed  the  flat  ot  Chan- 
cellor Plntard  for  an  Injunction  against  Qie 
sale  of  said  prc^rty  under  said  deed  of 
trust  The  li^unctlon  writ  was  placed  in 
the  hands  of  the  sheriff  ot  Washington  coun- 
ty on  the  14th  ot  February,  1808,  the  day  of 
sale,  bnt  he  returned  the  same  on  that  day 
to  the  chancery  clerk's  office  not  executed 
because  received  too  late;  Areola,  the  place 


ot  salSk  being  too  distant  to  be  reached  by 
him  befcMre  the  hours  of  sale  should  be 
ended.  It  does  not  appear  that  the  fiat  for 
the  Injunction  came  to  the  knowledge  or  no- 
tice of  Gumble  ft  Oo.  or  ot  their  trustee  un- 
tU  some  time  after  the  ssle  and  conveyance 
ot  the  property  by  ttie  trustee  to  them.  The 
fourteenth  paragra^  ot  the  bOl  of  com- 
plaint, among  other  thii^  not  necessary  to 
be  rwdted,  alleges:  *rrhat  the  west  half  of 
lot  8,  and  the  west  half  of  lot  9,  of  block  4 
oC  the  First  aMftlon  ot  Areola,  are  two  en- 
tire and  distinct  assessments,  bnt  that  both 
ot  said  lote  ue  assessed  to  J.  R.  ^Icomb," 
an  of  which  will  tally  appear  t^-  reference 
to  so  much  ot  tiie  land  assessment  roll  of 
Washington  connty,  Wssls^ppl,  made  In  the 
year  1806,  as  affects  the  west  half  of  said 
lot  8,  and  the  west  halt  of  lot  0,  In  block  4 
ot  the  First  addition  to  the  town  of  Areola, 
a  Idat  of  whlidi  said  Uock,  and  a  copy  of  as 
much  of  said  assrasmait  roll  as  attecte  said 
lote,  are  herewith  filed  and  made  a  part  of 
thta  bitt  as  Bxhibfts  G  and  H."  *That  said 
tax  Mdlector  IJ.  B.  ^bnms]  offered  said  lota 
s^arately,  to  wit:  First  the  west  half  of 
lot  S,  in  block  4,  which  was  sold  to  U  B. 
Gronch  tor  taxes  due  thereon,  as  shown  by 
Exhibit  D;  and  the  west  half  of  lot  9,  In 
block  4,  was  separately  offered,  and  par^ 
chased  by  I*.  R.  Crouch,  as  sbovra  by  Ex- 
hibit D."  Exhibit  D  Is  a  copy  of  the  two 
deeds  of  the  tex  collector  to  these  two  jMirta 
of  said  lote  8  and  9,  separately  sold  and  con- 
veyed for  the  recited  consideration  In  each 
deed  ot  913. 

Exhibit  G,  belDg  a  copj  ot  Uie  real  assess- 
ment roll  of  ssJd  Washii^ton  connty,  as  far 
as  It  pertains  to  the  property  In  controversy, 
is  as  follows: 
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—And  to  this  is  atteched  the  affidavit  of  the 
asseraor.  and  the  certificate  ot  the  diancery 
clerk  of  said  Washhigton  connty.  The  chan- 
cery court  canceled  the  tax  deeds,  and  House 
appeals. 

1.  The  contention  ttf  the  appelant  Is  that 
his  tax  title  la  good;  that  U  bad,  Oumble 
&  Co.,  for  want  of  lnt»est  have  no  rlfl^  to 
attack  It  It  Is  clear,  however,  that  the  sale 
of  the  property  by  trustee,  and  the  execution 
ot  the  deed  thereunder,  passed  title.  In  form, 
at  least  to  Gumtile  ft  Oo.^-^^ch  Is.prlma 
Digitized  byC^OOglC 
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fiude  good,  and  wllJ  Inme  to  their  protection 
until  It  be  devested  out  of  them  by  some  ap- 
pn^Hiate  proceeding;  and,  until  ao  deveated, 
tbe  title,  legal  and  equitable,  vIU  be  taken 
to  be  In  appeUeea.  J.  B.  Honae  is  not  a  party 
to  tbe  ln]iuictl<a  amt  of  Mis.  Holcomb,  and 
be  cannot  complain  of  a  violation  of  tbe  in- 
junction, if  sucb  violation  bad  occurred. 
Cocks  T.  BlmmouB.  67  Miss.  18S.  203. 

2.  Our  statute  (Code,  i  S28)  reada:  **Bz- 
Ubits  Blade  Part  of  BllL  Ezblbits  filed  vltb 
a  bill,  aa  part  of  It,  sbatl  be  c<»isldered  on 
demurrer,  aa  If  copied  In  flie  bill,"  And 
wblle  mragraph  14  of  ttie  blU  expressly  af- 
'Anns  tbat  the  aasessmeat  of  tbe  west  balvea 
of  lota  8  and  8,  block  4,  First  addition  of 
Areola,  are  separately  assessed  open  tbe  aa* 
■essment  rolls  at  Wariilngton  county,  tt  alao 
acta  out  a  copy  at  tbe  assessment  roll  reUtli^ 
to  said  tots,  duly  certlfled.  as  Blxblblt  O  to 
tbe  Mil  4tf  complaint  We  bave,  tben,  before 
aa  an  exhibit,  made  a  part  of  the  bin  of 
coD^abtt  by  oar  statute,  vblcb  sbovs  a  Joint 
■aaossmtnt  of  tbe  vest  balves  at  lots  8  and  9, 
block  4,  First  addition  of  Areola,  with  an 
acoontpanylng  avsrioent  In  the  body  of  the 
bill  that  the  aaaeasmoit  <tf  these  two  parts 
of  lots  8  and  II  were  separately  aasessed;  or. 
In  otbw  wonls,  tben  Is  a  dear  contradictl<m 
betweoi  tbe  exhibit  and  the  allegation  relat- 
ing to  It  It  must  be  admitted  that,  before 
tbe  adcvtUn  oC  lectlcm  fi2S  of  the  Oode,  good 
pleading  required  all  material  aveEinenta  <tf 
fact  to  be  stated  bt  the  bill,  and  did  not  per- 
mit then  to  be  brongbt  into  tba  case  tiizon^ 
an  exhibit;  hot  section  528  Is  a  clear  exer- 
dse  oC  l^ldatlTe  poww,  and  it  is  the  duty 
of  file  courts  to  give  to  it  its  full  force  and 
effect 

By  Tbtue  of  tbe  atatnte,  Bxhlblt  Q  be- 
came a  part  of  tbe  bill  of  complatait,  and  the 
avermoat  relatug  to  It  could  not  quall^  Its 
nature  and  character.  Tbe  exbil^t,  bdng  a 
part  of  tbe  bill,  was  before  the  court  for  its 
opinion  and  Judgment,  and  any  chaxacteKlaa- 
tlmi  of  it  by  tbe  pleaidw  could  not  alter  Ita 
eawntlal  nature.  And  where  an  exhibit  made 
a  part  of  tbe  UU  by  the  atatute,  is  coi^- 
dlcted  by  aome  aTerment  of  the  Ull.  the  fact 
win  be  taken  to  be  In  cMifOTmlty  with  tbe 
exhibit  Tbe  exhibit  eapeclally  when  it  is 
a  ct^y  of  a  record,  is  to  be  takoi  aa  true, 
latha  than  a  cootradictory  averment  in  the 
pleading  relating  to  the  same  fact  WlUlam- 
Bon  V.  Whiter  101  6a.  276,  27».  28  &  B.  840; 
Deposit  Go.  V.  Lackey.  149  Ind.  10,  14,  48 
N.  B.  264;  Freiberg  v.  Magale,  70  Tex.  116, 
7  8.  W.  684.  We  have,  tb&a,  a  jcdnt  assess- 
ment of  tiie  west  half  of  lot  8  and  of  the 
west  half  of  tot  9  at  one  valuation  for  the 
whole  at  satd  west  half  of  said  lots,  but  a 
separate  sale  of  the  west  half  of  lot  8  and  of 
the  west  half  of  lot  9  by  tbe  tax  collector.  It 
aeems  to  ua  fliat  this  tax  aale  was  void. 
Section  S14  would  have  authorised  the  tax 
ecdlector  to  have  aold  ^tber  half  of  these 
tots,  or  aoy  amaller  part  tbereof,  If  it  idionld 
bave  broutfit  the  whole  tax  to  ^  collected; 


but  if  a  part  of  land  Jointly  aasessed  does 
not  bring  the  whole  tax,  tiie  entire  lot  or 
parts  of  lota.  Jointly  assessed  should  be  sold 
together;  for  where  several  parcels  ot  land 
are  assessed  as  an  entirety  at  one  sum,  and 
a  part  of  tbe  tract  wboi  offered  for  aale, 
will  not  bring  tbe  tax  assessed  on  the  prop- 
erty, then  tbe  entire  tract  must  be  sold  to- 
gether, and  it  Is  not  competent  for  the  tax 
collector  to  apportl(»i  tbe  tax  to  separate  partti 
of  tiie  tract  and  to  sell  tiie  several  parts  of 
the  tract  separately,  and  If  he  do  so  his 
action  la  illegal,  and  the  sale  is  void.  In 
O'NeiU  T.  Tyler,  8  D.  47.  68  N.  W:  484, 
where  two  lote  to  a  town  w«e  Hated  at 
one  lump  sum,  but  each  lot  vras  separately 
sold,  the  court  said:  "It  Is  well  settled  that 
wh»e  distinct  parcels  real  eetote  are  pro^ 
erly  grouped  aa  an  entirely  tor  valuation,  and 
one  tax  is  laid  agatost  the  total  value,  tbe 
tax  sale,  If  made,  must  corraqwnd  to  the 
previoas  grouping  and  valuation  of  the  prop- 
erty. No  tax  collector  poasessea  the  legal 
authority  to  axbitrarlly  divide  the  sum  ap- 
portioned as  a  tax  against  such  aggregate 
valuation,  and  sen  a  s^rate  pared  for  tbe 
whole  tax  or  any  part  of  the  tax.  There  be- 
tug  no  tax  against  eltiier  lot  aa  a  Borate 
parofll,  there  could  lawfully  be  no  separate 
tax  sale  of  either  lot"  This  rule  is  sup- 
ported by  the  following  authorities:  Cooley, 
Tax'n.  498,  404;  Desty,  Tax'n,  871,  and  notes; 
Bbiclc  Tax  Titlea  I  128.  The  tax  titles  of 
Mrs.  Grouch  held  by  House  wwe  tovalld,  and 
the  decree  of  the  court  annulUng  Oie  same 
Is  approved.  Affirmed. 


STATE  V.  ROIXIERS. 
(Soprane  Court  of  Mlsslnlppl.  Jan.  7,  1001.) 

CRIHINAL  LAW-COUPUklNT-SUPFICIBNCT— 

ASSAULT. 

Aq  affidavit  before  a  justice,  Btatine  that 
on  or  abont  April  SOth  R.  did.  In  said  district 
No.  2,  make  an  assault  on  affiant  by  ciu-siaK 
and  threatening  him  with  bodily  harm,  ana 
by  ^nrsuins  him,  cootrary  to  tlie  peace  and 
dignity  of  the  state  of  lilississippi,  does  not 
import  a  charge  of  crime,  aa  required  by  law, 
ana  is  properly  qnashed. 

Appeal  from  circuit  court.  Tunica  county; 
F.  E.  Larkln,  Judge. 

Steve  Rodgera  was  convicted  of  a  crime 
before  a  Justice  of  the  peace,  and  he  appeal* 
ed  to  the  circuit  court  which  sustained  a 
motion  quashing  the  Information,  from  which 
the  state  appeals.  Affirmed. 

Mouroe  McClurg,  Atty.  Glen.,  fbr  the  State. 
J.  P.  Lowe,  for  appellee. 

TERRAL,  J.  The  appellee  was  charged 
betore  a  justice  of  the  peace,  Coon^,  by  affi- 
davit as  follows:  "State  of  Mississippi,  Tu- 
nica Oounty.  Before  me,  J.  W.  Cooney,  a 
Justice  of  the  peace  of  s^d  county,  district 
No.  2,  John  Flemln  makes  oath  that  on  or 
about  April  80th  Steve  Rodgera  did  make  an 
assault  oa  affiant  by  cursing  and  Jtljreaten- 
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Ing  bim  with  bodily  harm,  and  pursuing  said 
attiact.  Swarn  to  and  subscribed  before  me 
this,  the  4tb  day  of  May,  1900.  J.  W.  Coo- 
ney,  J.  P."  Being  convicted  before  Cooney, 
he  appealed  to  the  circuit  court,  and  there 
moved  to  quasb  the  affidavit,  and  for  bis 
discharge.  The  district  attorney  moved  to 
amend  the  affidavit  by  inserting  after  the 
word  "did"  the  words,  "In  said  district  No. 
2,"  and  by  adding  at  the  conclusion  of  the 
affidavit  the  words,  "against  the  peace  and 
dignity  of  the  state  of  Mississippi."  Both 
motions  were  heard  together,  and  the  court 
quashed  the  charge  and  discharged  the  de- 
fendant The  charge,  as  made  and  as  pro- 
posed to  be  amended.  Imported  no  charge 
of  crime,  as  required  by  law,  and  the  pro- 
ceedings were  properly  quashed.  See  Wbart 
Prec.  Ind.  art  "Assault"  Affirmed. 


BOARD  OP  SUP'RS  OF  TUNICA  COUNTY 
T.  TATE  et  al. 

(Supreme  Court  of  Mississippi.   Jan.  14,  1901.) 

TAXATION  —  ASSBGSMONT  —  ADDITIONAL  AS- 
SESS!! KNT— APPEAL  FROM  ASSBS3UENT 
—DISMISSAL  OF  APPEAL. 

1.  Where  an  appeal  is  taiien  from  the  action 
of  the  county  board  in  making  a  tax  assess- 
ment, and  a  bond  in  double  the  amount  of  the 
tax  is  filed,  as  required  by  Code,  S  SO,  the  ap- 
peal will  not  be  dismissed  (or  the  appellant  s 
failure  to  pay  the  taxes  assessed,  since  Oode, 
§  3707,  provides  that  an  appeal  from  an  assess- 
ment shall  not  d^a^  or  anspend  collection 
thereof.  .  > 

2.  Where  land  is  assessed,  and  a  valuable 
mill  is  afterwards  erected  thereon,  and  it  is 
reported  as  an  additional  assessment  to  the 
tax  collector,  an  assessment  thereon  is  not  void 
because  the  collector  gave  In  the  mill  as  person- 
al  property. 

3.  Under  Code,  §  3799,  authorizing  the  coun- 
ty board  to  increase  the  assessment  of  property 
on  the  erection  of  improvements  thereon,  and 
section  3804,  authorizing  the  tax  collector  to 
assess  aud  collect  taxes  on  land  liable  therefor 
since  the  last  nsRot^sment,  the  county  board 
may  assess  an  additional  tax  on  property  on 
which  valuable  improvements  have  been  erect- 
ed since  the  last  regular  assessment. 

4.  Code,  §  3799,  authorizing  the  county  hoard 
to  increase  the  assessment  of  property  on  the 
erection  of  improyements  thereon,  and  section 
3iS04,  authorizing  the  tax  collector  to  assess 
and  collect  taxes  on  land  that  has  become  lia- 
ble therefor  since  the  last  assfissment  are  not 
u  nconsti  tutional. 

Appeal  from  circuit  court.  Tunica  county; 
P.  E.  Larkin,  Judge. 

'JTie  board  of  supervisors  of  Tunica  county 
assessed  flu  additional  tax  against  R.  F'.  and 
S.  Tate,  from  which  they  appealed  to  the 
circuit  court  From  a  Judgment  of  the  cir- 
cuit court  the  board  appeals.  Reversed. 

Monroe  McCInrg,  Atty.  QeD.,  for  appellant. 
F.  A.  Montgomery,  Jr.,  for  appellees. 

GALHOON,  J.  At  the  general  land  as- 
sessment In  1896  the  appellees  were  assessed 
on  a  piece  of  their  land  placed  at  a  valna- 
tlon  of  $480.  m  1897  tbey  put  on  It  a  Talua- 
Die  oil  mill  and  machinery,  which  escaped 


taxation  for  the  years  1898  and  1899.  On 
May  5,  1900,  the  sheriff  and  tax  collector  re- 
ported It  as  an  additional  assessment  for 
1898  and  1809,  as  follows:   "One  cotton-seed 
oil  mill  of  the  value  of  $20,000,  situated  on 
south  half  of  section  10,  township  4,  range  11 
west;"  and  the  board  of  supervisors  charged 
the  sheriff  up  with  the  taxes  on  It  acct»:d- 
Ingly.    The  Messrs.  Tate  appealed  to  the 
circuit  court    That  court  overruled  the  mo- 
tion of  the  board  to  dismiss  the  appeal, 
which  motion  was  based  on  the  ground  that 
the  taxes  due  had  not  been  paid  or  tendered 
by  tne  Messrs.  Tate.    This  ruling  was  cor-* 
rect    They  had  given  bond  In  double  the 
amount  of  all  the  taxes,  under  Code.  {  SO, 
and  by  Code,  S  3797,  an  appeal  does  not  su- 
persede or  delay  collection.   The  contention 
that  the  proceeding  of- the  board  la  void  be- 
cause the  tax  collector  gave  In  the  oil  mill 
as  personalty  when  it  was  fixed  to  the  land, 
and  therefore  part  of  it  Is  untenable.   It  is. 
In  the  first  place,  too  narrow  a  construction 
of  the  return  which  describes  the  land  and 
the  mill  as  being  on  It;  and,  secondly,  the 
law  is  after  taxing  the  thing,  and  is  not  to 
be  defeated  by  its  being  put  on  one  roll  In- 
stead of  another.   Rolls  are  mere  matters  of 
convenience.    But,  If  this  were  not  true, 
there  is  no  Indication  of  what  roll  It  shall 
go  on,  and,  if  It  be  vital.  It  must  be  presumed 
It  will  be  put  where  It  ought  to  be.   On  the 
main  question— as  to  the  validity  or  Invalid- 
ity of  the  Judgment  of  the  boards  complete 
solution  is  to  be  found  In  Oide,  {  3709.  which 
authorizes  that  tribunal  at  any  time  to 
change  the  assessment  to  cover  Improve- 
ments on  land,  and  section  3804,  authorizing 
the  tax  collector  to  make  additional  assess- 
ments.   Land  assessments  occur  but  once 
every  four  years,  and  the  property  under  dis- 
cussion had  escaped  taxation  for  two  of  these 
four  years.  It  Is  too  late  to  dispute  the  con- 
stitutionality of  the  act  of  the  board  or  the 
collector.   Such  emergency  statutes  have  ex- 
isted for  more  than  60  years.    Two  consti- 
tutions have  been  made  during  their  ^st- 
ence  without  rebuking  them,  and  the  courtn 
have  never  annulled  them.  It  Is  only  neces- 
sary to  read  the  very  able  opinion  of  Jndge 
Cooper  in  State  v.  Tonella,  70  Miss.,  on  pages 
711,  712,  14  South.  17,  to  be  satisfied  on  this 
question.  See,  also,  Gato  t.  Gordtm,  63  Miss. 
322,  Reversed  and  remanded. 


HUGHES  T.  THOMAS  et  al. 

(Supreme  Court  of  Mississippi.   Nov.  12,  1900.) 

TAXATION— DEEDS— DESCRIPTION— CERTAINTY 
—BILL  TO  CONFIRM  TITLB— DISMISS Al>nAS- 
SESSMBNT  —  DBaCRIPTION  —  CGRTAXNTY  — 
VALIDITT— PAROL  EVIDBNCS. 

1.  A  tax  collector's  deed  to  lands  sold  for 

taxes  describing  the  land  as  /"part  of  lots  lU, 
20.  nnd  21  in  square  B,  J.  w.  Walker's  sni^ 
vey,"  not  specifying  what  part  of  the  lots  was 
intended  to  bs  conveyed,  wss  void  tor  iucer> 
tainty. 
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2.  Where  land  was  asseased  as  "part  of  lots 
19.  20,  and  21  in  square  B.  J.  W.  Walker's  sur- 
T^,"  the  assessment  was  void  for  nncertainty. 

On  Bebearing. 

Add.  Code.  fS  3775,  3776,  providing  that 
a  fallare  to  observe  all  tbe  requirements  as  to 
description  of  land  in  asBessiag  it  will  not  vi- 
tiate the  assessment  if  the  land  can  be  identi- 
fied by  parol  evidence,  which  shall  always  be 
admissible  to  apply  a  description  of  land  in  an 
assessment  roll  or  in  a  tax  conveyance,  does 
not  authorize  parol  testimony  to  fix  a  descrip- 
tion in  an  assessment  and  tax  deed  as  "part  uf 
lou  19,  20,  and  21  in  SQnare  B."  since  the  land 
is  not  indicated  aaj  tact  which  may  aid  in 
its  Identification. 

Appeal  from  chancery  court,  Warren  coun- 
ty; W.  C.  Martin,  Chancellor. 

Bill  by  S.  R.  Hughes  against  Mary  Thomas 
and  othns.  From  an  order  dismissing  the 
bill,  plaintiff  iwpeab.  Affirmed. 

Sbelton  &  Bmnlnl,  fw  appellsnt  Dalmey 
t  UcCabe,  tor  appellees. 

TERRAI*.  J.  Hughes,  tbe  complainant, 
Hied  his  bill  In  the  cbancery  conrt  of  Warren 
Connie  to  eonfirm  bis  tax  title  to  certain  lots 
of  land  in  Ylcfcsburg,  described  In  said  bill. 
The  complainant's  bill  alleges  that  tbe  lots 
of  land  tbe  tax  title  to  wblcb  he  seeks  to 
hare  ecoflnned  were  sold  bj  Ibe  tax  collector 
of  Warren  connty  on  tbe  2d  day  of  March, 
18a&  for  tbe  taxes  of  1896,  and  that  said 
tax  collector.  In  bis  deed  as  tax  collector  to 
the  comi^aliiant  as  {rarcbaser,  described  said 
land  as  fbllowsr  **Tbe  following  land,  situ- 
ated in  said  county,  and  assessed  to  Thomas 
UcXanuuB.  to  -wit;  part  oC  lota  19.  20,  and  21 
in  aqnare  B,  J.  W.  Walker's  snrrey,"  eta.  a 
0(V7  of  which  deed  is  exblUted  with  tbe  bill. 
The  bill  waa  demurred  to.  The  cbancery 
court  Bustidned  tbe  demurrer,  and  dlamlssed 
the  bin.  Tbe  tax  collector's  deed  was  void 
for  nncwt^nty.  It  does  not  specify  what 
part  of  tbe  lots  Is  conveyed,  and  Is  so  nncer- 
taln  ss  to  tbe  quantity  and  location  of  the 
part  Intended  to  be  conveyed  that  It  Is  In- 
iH>eratlTe  and  void.  Tbe  bill  does  not  show 
bow  tbe  land  was  assessed,  bot  It  Is  pre- 
somed  to  be  assessed  as  described  In  tbe  tax 
collector's  deed,  and.  if  so,  such  assessment 
was  void  for  imc»talnty.  In  any  case  the 
complainant's  bill  makes  no  case  for  relief. 
Afflrmed. 

Besponse  to  Suggestion  of  Error. 
(Dec.  8, 1900.) 

ne  are  of  tbe  opinion  that  an  assessment 

of  a  parcel  of  land  as  "part  of  lots  19,  20. 
and  21  in  square  B,  J.  B.  Walker's  surrey." 
etc  Is  void  on  the  face.  We  are  asked  to 
give  "careful  attention"  to  Dodds  r.  Marx. 
&3  Miss.  443.  We  endeavored  to  f(dlow  that 
ca^e.  The  court  there  say:  "The  roll  [tbe 
assessment  roll]  must  furnish  the  clue  which, 
when  followed  by  the  aid  of  parol  testimony. 
«oaddct8  certainly  to  the  land  Intended.  It 
Is  admissible  only  to  apply  the  description  on 
tbe  roll,  wblcb  most  give  the  start  and  aug- 


gest  the  course,  which,  being  followed,  will 
point  out  the  laud  intended  to  be  assessed." 
The  description  hi  the  tax  deed,  which  is 
presumably  a  copy  from  the  assessment  roll, 
gives  no  start  It  suggests-  no  course. 
Whether  tbe  north  part,  or  the  east  part,  or 
the  south  part,  or  the  west  part,  Is  not  given 
on  tbe  roll.  If  the  legislature  have  power  to 
authorize  parol  testimony  to  fix  this  uncer- 
tain description  upon  a  parcel  of  land  not 
described  upon  tbe  assessment  roll  or  other- 
wise indicated  by  any  fact  or  circumstance 
which  may  lead  to  Its  Identification,  and  so 
legislate  a  man  out  of  his  property  without 
any  fault  upon  his  part,  certainly  it  lias  not 
done  so  by  sections  3776  and  3778  of  tbe  An- 
notated  Code. 


FREEMAN      STATE.  • 

(Supreme  Court  of  Mississippi.    Jan.  7.  1901.) 

HOMICIDE!  —  SPEEDY  TRIAL  —  INDICTMBNT  — 
00PY-6ERVICB  ON  OKPamDANT— VBRIFICA- 
TION— QUASHING  VENIKE  FACIAS. 

1.  Where  defendant  in  a  prosecution  for 
mnrder  committed  on  tbe  Slat  of  May  was  tried 
and  convicted  on  June  6tb.  was  ably  defended 
by  competent  counsel,  and  tbe  evidence  strong- 
ly  supported  a  conviction,  be  cannot  complain 
merely  because  the  trial  followed  so  dosev  on 
the  commission  of  tbe  crime. 

Z.  In  a  prosecution  for  murder  It  was  not 
error  to  overrule  a  motion  to  quaab  a  special 
venire  facias  on  the  ground  that  defendant  bad 
not  been  served  with  a  copy  of  the  indictment, 
as  ordered  by  the  court;  tbe  paper  delivered  to 
him,  purporting  to  be  a  copy,  not  being  certified 
to  be  80,  and  not  marked  '  Copy." 

S.  In  a  prosecution  for  murder,  a  special  ve- 
nire Itadas  Issued  on  defendant's  motion,  but 
only  26  names  were  drawn,  of  which  number 
21  were  summoned.  On  tbe  return  day  only 
16  of  these  were  present,  which,  on  examina- 
tion as  to  aualiScntiou,  was  reduced  to  8;  the 
remaining  4  being  drawn  from  the  regular  pan- 
el. Held  not  error  to  overrule  defendant's  ibo- 
tion  to  quash  tbe  venire  for  such  reasons. 

Appeal  from  circuit  court.  De  Soto  county; 
Z.  M.  Stephens,  Judge;. 

Dan  Freeman  was  convicted  of  murder, 
and  appeals.  Afflrmed. 

Appellant  was  convicted  In  the  circuit 
court  of  De  Soto  county,  Mfss.,  of  the  murder 
of  one  M.  Terrel.  at  its  May,  1900,  term. 
The  murder  was  committed  on  Thursday. 
May  31eL  The  Indictment  was  filed  Friday, 
June  Ist.  and  defendant  was  arrested  the 
same  night,  and  was  arraigned  Saturday. 
June  2d.  and  Informed  that  he  would  be 
placed  on  trial  during  the  term  of  tbe  court 
then  pending.  He  was  tried  on  Friday,  June 
8tb.  and  convicted,  and  sentenced  to  be  hung. 
The  verdict  was  strongly  supported  by  tbe 
evidence  for  the  state.  Defeudant'a  counsel 
objected  to  gobig  Into  the  trial  at  that  term 
of  the  conrt  because  they  were  employed  in 
a  numb^  of  other  criminal  cases  to  be  tried 
at  that  term  of  the  court,  and  were  unabl? 
to  properly  prepare  the  defense.  The  court 
overruled  tbe  objection.  The  defendant 
moved  for  a  special  venire  and  a  copy  of  the 

Indictment,  and  this  motion  was  sns 
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And  the  court  ordered  a  copy  of  the  Indict- 
ment be  delivered  to  defendant,  and  a  spe- 
cial venire  facias  to  iBBoe;  bnt  only  25  names 
were  drawn.  The  sheriff  delivered  to  the 
defendant  a  paper  piirportln£  to  be  a  copy 
of  the ,  Indlctmmt,  bnt  there  -was  no  certifi- 
cate that  It  vraa  a  copy,  and  It  was  not  mark- 
ed "Copy."  On  the  retnrn  day  of  the  special 
venire  facias  defendant  moved  to  qnash  same 
because  only  21  persons  of  the  25  drawn  had 
been  summoned,  and  because  only  16  of  these 
were  present,  and  because  defendant  had  not 
been  served  wltb  a  copy  of  the  Indictment 
This  motion  was  overruled.  When  the  16 
TBOiremen  were  examined  by  the  court  touch- 
ing their  quallQcatlon,  only  8  were  found  to 
be  qnallfled,  wbm  defendant  renewed  his 
motion  to  quash,  which  was  ov«raled.  The 
court  then  drew  the  remaining  4  from  the 
r^ular  panel.  When  the  Jury  was  presented 
to  the  defendant,  only  8  of  the  special  venire- 
men were  on  It  Defendant's  motiw  for  a 
new  trial  was  overruled,  and  he  appealed. 

R.  h.  Dabney,  for  appellant  Monroe  Mc- 
Olnrg,  Atty.  Oen.,  for  the  State. 

TERRALs  J*  Upon  a  full  consideration  of 
the  case,  we  find  no  error  of  which  the  de- 
fendant can  reasonably  complain.  His  trial. 
It  Is  true,  followed  speedily  upon  the  com- 
mission of  the  act  by  which  he  forfel£ed 
his  life;  but  he  was  ably  defended  by  com- 
petent counsel,  and  he  cannot  justly  com- 
plain of  the  result  of  the  trial.  We  may  here 
repeat  what  was  said  by^  Campbell,  O.  J., 
In  Jones  v.  State.  60  Miss*  123:  "The  case 
presents  an  instance  of  commendable  deter- 
mination by  the  officers  of  the  law  to  in- 
sure to  the  accused  a  speedy  trial,  which 
was  his  constitutional  right  although  not 
asserted  by  him."  The  judgment  of  the  clr^ 
cult  court  Is  affirmed,  and  Friday,  the  15th 
day  of  February,  A.  D.  IflOl,  is  fixed  for 
the  execution  of  the  sentence  of  the  court 
Affirmed, 


LYNCH  V.  STATE 
(Snpreme  Court  of  BCsBtssippi.   Jan.  14,  IfiOl.) 

licensb  for  selling  washing  uachinbf^ 
tinware:. 

No  license  is  required  (or  selllaff  washing 
machines,  which  are  msnufactnred  In  the  state, 

wholly  of  tin. 

Appeal  from  drcult  court.  Tippah  connty; 
Z.  M.  Stephens.  Judge. 

A  M.  Lynch  was  convicted  of  selling  wash- 
ing machines  and  wringers  without  a  license, 
and  he  appeals.  Eteversed. 

Jones  &  ^Ight  and  S.  A.  Wltherspoon,  for 
appellant   IConcoe  McCSurg,  Att7.  GeiL,  for 

the  State: 

TBRBAU  ^*   The  ^pellant  was  chafed 
affidavit  wltb  selling  In  TlK>ah  county 
washing  machines  and  wringers  without  li- 
cense. He  dalmed  that  he  aold  <mly  family 


(Mlsa. 

rights  to  the  use  of  the  washing  machine  pat- 
ented by  EL  S.  Crooko-,  for  whom  he  CLyuclO 
was  acting  as  agent  In  the  sale  a£  the  tamOy 
rts^ts,  and  that  he  furnished  to  the  pur- 
chaser a  model  of  the  washing  machine  man- 
ufactured In  the  state,  and  oitlrely  of  dn,  bj 
the  pat«itee.  The  proof  showed  that  the 
wringers  were  a  patented  article  alao  manu- 
factured in  the  state  of  Ohio,  and  were  mere- 
ly ordered  from  Ohio  at  the  request  of  the 
purchaser  of  the  clothes  washer.  We  think 
the  defendant  below  was  Improperly  convict- 
ed, and  that  be  was  acting  In  conformity 
with  law,  whether  he  was  selling  family 
rights  or  was  selling  the  machine  Its^  Tin- 
ware Is  defined  In  the  Standard  Dictionary 
as  "household  articles,  collectively,  as  vesaela 
and  dishes,  made  of  tin  plate";  and  we  see 
no  r«tson  for  excepting  the  tin  clothes  wash- 
er out  of  that  definition.  The  law  required 
no  license  for  selling  tinware  manufftctnred 
In  this  state,  and  the  appelant  should  have 
been  acquitted. 


ILUNOIS  CENT.  R.  00.  v.  McLBOD  et  al. 

(Supreme  Court  of  Mississippi.   Jan.  14,  1901.) 

NE»LIGENCB— RAILROAD  CROSSING— INJURY— 
HIRED  CONVEYANCE-DRIVEB'S  NBOLIGBNCn 
—  IMPUTATION  TO  HIRER  —  FAILURE  TO 
SOUND  ALARM. 

1.  Where  one  who  hired  and  rode  in  an  open 
carriage  acguiesced,  when  in  a  dangerous  place, 
in  the  negligence  of  the  driver  thereof,  whidi 
resulted  in  the  former's  fatal  Injniy,  he  was 

SUty  of  contributory  negligence,  rince  his  hir- 
J  the  outfit  did  not  excuse  bis  failure  to  ex- 
ercise common  prudence. 

2.  The  negligence  of  a  railroad  company  in 
not  sounding  an  alarm  for  a  crosaing  cannot 
avail  to  condone  the  lacli  of  ordinary  care  by 
the  party  injured  by  a  collision  at  the  crossing. 

Appeal  from  circuit  court,  Yalobusha  coun- 
ty; Z.  M.  Stephens,  Judge. 

Action  by  E.  A.  McLeod  and  others,  to  re- 
cover for  the  negligent  killing  of  plaintiffs* 
intestate,  against  the  Illinois  Central  Rail- 
road Company.  From  judgment  In  favor  of 
plalntitTs,  defendant  appeals.  Reversed. 

Mayes  St  Harris,  for  appellant  Breww  A 
Wilson  and  Monroe  MeClnrg,  for  appellees. 

CALHOON,  J.  Mr.  McLeod  hired  an  open 
carriage,  two  horses,  and  a  drlT«  to  trans- 
port him  from  Winona  to  Stafford's  Well 
and  back.  The  driver  was  a  good,  safe  driv- 
er, and  had  been  In  service  as  soeb  for  a 
number  of  years,  l^e  horaes  were  gentle 
In  single  harness,  but  he  had  never  before 
driven  them  double.  They  were  fast  road- 
sters for  a  livery  stable  team,  it  took  about 
40  minutes  to  drive  to  the  well,  and  the  same 
time  to  return  to  Winona,  and  they  remained 
at  the  well  only  about  IS  minutes.  On  re- 
tnmmg  they  went  west  to  the  raQroad,  and 
at  a  point  76  feet  from  the  railroad's  east- 
ern Iron  rail  to  the  center  of  the  public  road 
they  were  traveling,  bi  broad  daylight.  In  an 
open  vehicle,  they  had  to,  and  did.  drive 
through  a  lane  made  by  a  Kjre  fence  be- 
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tween  tbem  and  the  railroad  rlgbt  of  way, 
whlcli  wire  fence  was  on  the  right  of  way, 
50  feet  from  the  center  of  the  railroad  traclc 
ea  their  west,  and  a  plantation  fence  on 
tbeir  east,  for  a  distance  of  3^  yards.  In 
Thldi  drive  they  were  never  more  than  78 
feet  from  the  railroad  track;  and  when  they 
came  to  the  point  where  their  road  tarned 
to  cross  the  railroad  traclc  they  were  but  65 
feet  from  It  In  order  to  cross  the  railroad 
track  from  this  lane,  they  had  to  make  a 
turn  from  the  lane  of  some  abruptness 
■rotmd  the  comer  of  the  wire  fence  which 
ran  along  the  railroad  right  of  way,  and 
which  corner  was  50  feet  from  the  center 
of  the  railroad  track.  Up  to  the  place  of 
tbe  turn,  they  were  driving  north  In  the  face 
of  a  stiff  breeze  coming  from  the  north.  At 
the  same  time  there  was  a  freight  train  go- 
log  north,  unknown  to  them.  The  ens^neer 
saw  them  aa  they  were  driving  near  the 
turn,  but  seunded  no  alarm  for  that  cross- 
ing, for  the  reason,  as  he  says,  that  be 
feared  It  might  frighten  their  horses.  Be 
this  as  It  may,  the  occupants  of  the  open 
rebicle,  when  they  got  to  the  turn,  looked 
back,  and  saw  no  train,  bat,  without  stop- 
ping and  listening,  drove  around  the  curve 
of  the  rlgbt  of  way  wire  fence  and  up  to 
near  the  track,  when  they  found  the  engine 
ta  the  north-bound  freight  train  right  at 
tbem,  when  the  engineer  blew  two  sharp 
whistlesL  They  had  stopped  suddenly,  but 
toe  late,  and  the  horses  wheeled,  threw  Mr. 
McLeod  oat  on  the  ground,  causing  Injuries 
of  which  he  soon  after  died.  This  puts  the 
case  absolut^y  as  strong  for  the  plaintiffs 
below  as  It  can  be  put,  and  the  evidence  of 
the  whisky  drunk  by  the  deceased  and  the 
driver  on  that  drive,  and  of  their  conversa- 
tion In  the  lane  about  the  quality  of  the 
land  In  the  field  as  they  passed.  Is  left  out 
of  view  altogether.  Mr.  McLeod  gave  the 
driver  no  directions  at  all,  and  In  no  way 
Interfered  with  his  management  of  the  team. 
From  the  facts  so  put,  It  Is  too  plain  for 
controversy  that.  If  the  driver  had  been  the 
party  killed,  no  court  would  have  permlttetl 
recovery.  Becognizing  this  palpably  clear 
proposition,  the  effort  of  appellees  Is  to  put 
Ur.  HcLeod  In  a  different  category,  on  the 
theory  that  the  driver's  negligence  cannot  be 
Imputed  to  him,  since  he  was  merely  the. 
hirer  of  the  driver,  the  vehicle,  and  the 
team.  Bat  this  doctrine  cannot  be  stretched 
to  save  a  case  like  this.  It  la  a  mistake  to 
snppose  that  a  passenger  In  an  opea  buggy 
need  not  exercise  the  commonest  prudence, 
the  most  ordinary  care,  when  the  danger  of 
his  surroundings  Is  apparent.  Ordinary  and 
natural  prudence  requires  him  to  take  some 
action,  and  to  check  or  remonstrate  with  the 
driver.  Dean  v.  Railroad  Co.,  129  Pa.  St.  514, 
IS  AtL  718.  6  L.  B.  A  143;  Smith  v.  Bail- 
road  Co..  87  Me.  350,  32  Ati.  067;  and  the 
other  aatborltlea  cited  In  the  brief  of  coun- 
sel for  appellant.  In  Bailroad  Ca  v.  Davis, 
60  Miss.  444.  13  South.  683.  this  principle  Is 


recognized,  and  the  appellee  there  saved  her 
case  by  the  proof  that  she  tried  to  stop  the 
driver.  One  crossing  a  railroad,  who  can 
see,  must  see  at  his  peril.  Murdock  v.  Rail- 
road Co..  77  Miss.  487,  29  South.  26;  Jobe  v. 
Bailroad  Co..  71  Miss.  734,  15  South.  129; 
Wlnterton  v.  Bailroad  Co..  73  Miss.  831,  20 
South.  157.  In  auch  cases  the  negligence  at 
the  railroad  company  In  not  sounding  an 
alarm  for  the  crossing  cannot  avail  to  con- 
done  the  lack  of  ordinary  care  by  the  party 
Injured.  On  plain  principles,  the  verdict  be* 
low  was  unwarranted,  and  the  motion  for 
new  trial  should  have  been  sustained.  Not- 
withstanding our  deep  sympathy  with  the 
sufferers  from  the  calamity,  the  case  must 
be  reversed  and  remanded. 


WASHINGTON  v.  STATVL 
(Supreme  Ooort  of  MIssIssIk^  Jan.  14,  lOOL) 
crihinaij  uw— gontinuancb-abbbnob  or 

WITNBSSESB— LARCEINT— EVIDBNCE 
— SUFPICIBNCT. 

1.  Where  defendant  In  a  prosecution  for  lar* 
ceny  of  a  yearling,  the  hide  of  whldi  was  found 

in  bis  batcher  mod,  testified  that  he  did  not 
know  whether  he  bought  such  animal  from  a 
certaiB  person  or  not,  nor  where  be  got  the 
other  hides  found  iir  his  shop,  it  waa  n^  error 
to  refuse  his  motion  for  a  continuance  on  the 
ground  of  the  absence  of  three  witnesties  by 
whom  he  expected  to  prove  that  he  purchased 
the  yearling  from  a  certain  person,  and  ihe 
other  hides  found  from  others,  two  of  which 
witneeses  were  sick,  and  unable  to  attend 
court,  and  for  all  of  whom  subpoenas  had  beo» 
issued,  but  not  returned,  before  the  trial. 

2.  The  hide  of  a  yearling  was  found  in  de- 
fendant's butcher  shop  the  next  day  after  it 
was  missed  hj  its  owner.  Defendant  paid  the 
owner  therefor,  hot  claimed  that  he  had  pur- 
chased it  from  a  certain  other  person.  Ue  tes- 
tified that  he  did  not  know  whether  he  bought 
the  yearling  from  the  person  claimed  or  not. 
and  that  he  did  not  know  where  he  got  the 
other  hides  foond  in  the  shop.  Held  Aufflcient 
to  sustain  a  conviction  for  larceny  of  the  year- 
ling. 

Appeal  from  circuit  conr^  TAte  county; 
Z.  M.  Stephens.  Judge. 

B.  T.  Washington  was  convicted  of  lar- 
ceny, and  appeals.  Afllrmed. 

The  proof  for  the  state  was  that  a  Mr. 
Moore  missed  a  red-spotted  yearling  from 
his  pasture  on  a  Sunday,  and  the  next  day 
he  found  Its  hide  In  the  butcher 'shop  of  ap- 
pellant In  the  town  of  Coldwater,  and  that 
appellant  paid  Mr.  Moore  for  the  yearling, 
but  claimed  to  have  bought  It  from  one 
Trailer.  The  term  of  the  court  began  on 
Monday,  the  23d  day  of  April,  1900,  and  de- 
fendant was  tried  the  next  day.  He  made 
a  motion  for  a  continuance,  and  stated  in  his 
affidavit  In  support  of  same  that  he  could 
not  safely  go  to  trial  then  because  of  the 
absence  of  three  material  witnesses,  by 
whom  be  expected  to  prove  that  he  had  pur- 
chased the  yearling  from  Trailor,  and  some 
other  hides  that  were  found  In  his  shop  from 
other  parties;  and  It  was  shown  by  another 
affidavit  that  two  of  the  alHent  wltn^sea 
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were  then  sick,  and  unable  to  attend  coart. 
It  was  also  shown  that  subpcenas  had  been 
Issued  for  these  witnesses  on  April  17,  1900, 
but  had  not  been  returned.  The  motion  for 
a  continuance  was  OTerruIed,  and  appellant 
put  upon  his  trial  without  any  witnesses. 
Appellant  testified  on  cross-examination  that 
he  did  not  know  whether  he  got  the  cow 
from  Trailor  or  not  that  the  hide  came  ofT 
of  that  Mr.  Moore  Identified  as  the  hide  of 
his  yearling,  and  did  not  know  where  he  got 
the  other  hides  found  in  his  shop.  In  sup- 
port of  his  motion  for  a  new  trial  an  affida- 
vit of  the  sheriff  was  Introduced.  He  stated 
that  the  subpoenas  for  defendant's  witnesses 
were  handed  him  on  the  17th  day  of  April, 
and  would  have  been  served,  but  that  he 
received  a  telegram  from  the  presiding  Judge 
Informing  him  that  the  term  had  been  pre- 
termitted, and  to  notify  parties,  and  that  he 
did  not  serve  these  witnesses  earlier  for  that 
reason,  and  that  the  subpoenas  were  served 
on  some  of  them  the  day  before  the  trial, 
and  on  one  the  day  of  the  trial,  and  were 
not  returned  until  after  the  trial  and  convic- 
tion of  appellant  The  motion  for  a  new 
trial  was  overruled,  and  defendant  appeal- 
ed. The  errors  assigned  were  that  the  court 
erred  In  not  granting  a  continuance,  and 
that  the  evidence  did  not  support  the  ver- 
dict 

J.  F.  Dean,  for  appellant  Monroe  Mc- 
Olnrg,  Atty.  Gen.,  for  the  State. 

TERRAIi,  J.  Looking  to  the  whole  rec- 
ord, we  see  no  error  of  law  or  fact  of  which 
the  appellant  can  Justi;  complain.  Affirmed. 


SNIDER  T.  STATE. 

(Supreme  Court  of  MiBsissippi.    Jan.  7,  1901.) 

CRIMINAL  LAW— INTOXICATING  LIQUOR— IL,- 
LEWAL  SALE— EVIDENCE— RELEVANCY— 3KC- 
ONDARY  EVIDENCB-INSTRUCTION. 

1.  Where  the  date  of  an  alleged  illegal  sale  of 
liquora  was  fixed  as  Aiigust  lijth,  and  there 
was  evidence  to  show  that  defendant  bad  a 
place  where  he  kept  liguorsi  for  sale,  and  had 
a  United  States  revenae  license  to  sell  liquors, 
bat  no  ahowinK  that  he  had  such  license  or  place 
on  August  18th,  the  trial  court  erred  in  in- 
structing the  jur;  to  take  this  evidence  into 
consideration  in  determining  whether  .or  not 
defendant  was  guilty,  aince  It  was  iocompe- 
tent,  aa  not  covering  the  date  of  alleged  sale. 

2.  Where  there  was  parol  evidence  to  show 
that  one  indicted  for  an  illegal  sale  of  liquors 
had  a  United  States  revenue  license  for  the 
sale  of  such  litjuora,  the  trial  court  erred  in  in- 
structing the  jury  to  take  thia  evidence  into 
consideration  in  determining  whether  or  not  de- 
fendant was  guilty,  since  it  was  incompetent 
to  show  a  license  by  parol  without  proof  of  no- 
tice and  failure  to  produce. 

3.  An  inatruction  that  the  jury  "might  give 
full  faith  and  credit  to  the  testimony"  of  a 
witnesa  whose  veracity  was  impeached,  and 
*Saiight  convict  thereon  without  corroboration," 
was  erroneous,  aa  practically  inijtructiag  the 
jury  to  give  such  faith  and  credit  and  convict 
thereoD. 


Appeal  from  circuit  court,  Marsball  coun 
ty;  Z.  M.  Stephens,  Judge. 

Herman  Snider  was  convicted  of  selllug  in 
toxIcatlDg  liquors,  and  he  appeals.  Re 
versed. 

The  first  Instruction  given  for  the  state  li 
as  follows:  "The  court  Instructs  you  foi 
the  state  that  although  you  may  bellevt 
from  the  evidence,  beyond  a  reasonabU 
doubt,  that  the  witness  for  the  state  luaj 
have  a  bad  reputation  for  truth  and  veraei 
ty,  still  you  may  give  fuU  faith  and  eredii 
to  his  testimony,  and  convict  the  defendant 
on  the  testimony  of  said  witness  withoui 
corroboration;  but.  In  determining  wbethei 
the  defendant  Is  guilty  of  selling  liquor  u 
atate'p  witness,  you  may  take  Into  consider 
ation  facts.  If  such  are  eBtabllahed  by  tht 
evidence,  that  defendant  Snider,  kept  t 
place  where  intoxicating  liquors  were  kepi 
by  him  for  sale,  and  that  be  also  bad  s 
United  States  revenue  license  for  the  salt 
of  intoxicating  liquors."  The  opiniou  of  the 
court  contains  a  further  statement  of  tht 
facts. 

R.  T.  Fant  for  appellant  Monroe  Mc 
Clui^.  Atty.  Gen.,  for  the  State. 

OALHOON,  J.  The  only  witness  to  the  ac 
tual  sale  testified  that  he  bought  from  de- 
fendant a  drink  of  whisky,  and  paid  bim  foi 
It,  and  he  fixed  the  date  of  the  sale  at  Au- 
gust 18th.  This  date  he  fixed  absolutely 
from  a  memorandum  he  had  made  of  the 
transaction  on  a  note  book.  This  witness 
was  directly  Impeached  by  several  others, 
who  testified  that  they  knew  his  charactei 
for  truth  and  veracity,  and  that  it  was  bad. 
This  attack  being  foreseen  by  the  state,  it 
sought  to  bolster  up  the  testimouy  by  evi- 
dence, objected  to,  that  defendant  had  a 
place  where  he  kept  liquors,  and  by  evidence, 
merely  oral,  that  he  had  a  revenue  Uceose 
from  the  United  States  to  sell  liquors.  But 
there  was  no  proof  that  he  had  the  license 
or  kept  the  liquor  on  the  ISth  of  August,  the 
date  of  the  sale. 

It  is  not  competent,  without  notice  to  pr^v 
duce,  to  show  a  revenue  license  by  parol, 
and  not  competent  to  show  It  at  all,  unless  it 
Is  shown  that  it  covered  the  date  of  sale. 
No  more  is  it  competent  to  show  that  de- 
fendant kept  liquors.  If  It  can  be  shown  at 
all,— which  we  do  not  now  decide,— without 
clearly  showing  that  he  kept  them  at  the 
time  of  the  sale.  In  the  light  of  the  fore- 
going, the  first  charge  to  the  Jury  for  the 
state  was  manifestly  erroneous.  The  first 
clause  of  that  charge  Is  also  erroneous,  be- 
cause It  practically  Instructs  the  Jury  to 
"give  full  faith  and  credit"  to  the  testimony 
of  the  Impeached  witness,  and  to  convict  on 
It  "without  corroboration."  It  does  not  even: 
require,  as  a  prerequisite,  that  they  should' 
believe  the  testimony.  Reversed  and  re- 
manded. 
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CpiC&GO  BIJ>G.  &  MFG.  00.  t.  HIGGIN- 
BOTHAM  et  aL 

(Sapreme  Court  of  Mississippi.   Jan.  14,  1901.) 

CONTRACTS-SUBSCRIPTIONS  —  PAIjSE  RBFRE- 
8BNTATI0NS  —  RELIANCEl  THEREON  —  DE- 
rENSB— PLEADING  —  EVIDENCE— PAROL  EVI- 
DBMCB  TO  VARY  CONTRACT— INTEREST. 

1.  Where  persona  signing  a  contract  for  tlie 
erection  of  a  creamery  and  installation  of  ma- 
chinery do  not  rely  on  representations  made  by 
the  agent  of  the  other  party,  but  sent  a  rep- 
resentative to  inrestigate  the  proposition,  they 
cannot  defeat  tlieir  liability  on  the  gronnd  that 
the  representetions  of  the  agent  irere  false  and 
fraudulent. 

2.  Where  numerous  parties  sign  a  subscrip- 
tion contract  for  the  construction  of  a  cream- 
ery, by  the  terms  of  which  so  much  money  was 
to  be  raised  for  the  company  constructing  the 

{ilant.  adult  signers  cannot  defeat  their  iTabil- 
ty  tliereon  by  showing  that  some  of  the  sub- 
scribers were  minors  or  Insolvents,  since  the 
loss  resulting  therefrom  would  fall  on  the  com- 
pany, and  not  on  the  snbscribers. 

3.  A  minor  who  signs  a  contract  will  not  be 
released  from  liability  thereon  after  he  attains 
his  majority,  unless  he  pleads  his  minority. 

4.  A  written  contract  cannot  be  Tarled,  by 
a  previous  or  contemporaneoas  oral  agreement, 
as  to  its  scope  and  binding  force. 

5.  Tfae  liability  on  a  contract  for  the  section 
of  a  building  for  a  creamery  and  the  furnishing 
and  installing  of  machinery  therein  cannot  be 
defeated  in  toto  by  showing  that  the  fonnda- 
tioQ  of  the  building  is  insufficient. 

6.  Where  a  number  of  persona  subscribe  to  a 
contract  for  the  erection  of  a  creamery,  and  a 
building  committee  Is  appointed,  which  exam- 
ines the  work,  and  accepts  it  in  writing,  and  it 
is  used  for  a  year,  the  subscribers  cannot  aft- 
erwards insist  that  the  foundations  were  in- 
snfScieut. 

7.  Where  the  subscribers  to  a  contract  for 
the  construction  of  a  creamery  are  required  by 
the  c-ontract  to  designate  the  land  on  which  the 
building  is  to  be  located,  and  to  determine  tiie 
title  thereto,  they  cannot  defeat  their  liability 
under  the  contract  on  the  ground  that  the  title 
to  the  land  selected  by  them  and  on  which  the 
creamery  was  erected  was  bad. 

&  Where  numerous  persons  subscribe  to  a 
cotttiiict  requiring  a  third  person  to  erect  a 
creamery,  and  it  is  erected  and  oiperated  by 
such  person,  a  subscriber  Is  not  entitled  to 
credit  on  his  subscription  as  against  the  builder 
(or  dues  payable  to  him  from  the  business 
while  operated  by  the  subscribers. 

0.  Where  the  time  of  payment  of  a  subscrip- 
tion for  the  erection  of  a  creamery  is  extended 
by  the  agent  of  the  builder,  the  subscriber  can 
only'be  charged  with  interest  from  the  time  to 
which  it  is  extended. 

Appeal  from  ctiancery  coart,  Union  coun- 
ty; H.  L.  Muldrow.  Chancellor. 

■To  be  offlelally  reported." 

Suit  by  the  Chicago  Building  &  Manufac- 
turing Company  against  W.  B.  Hlgginbotham 
A  Son  and  others.  From  a  decree  In  favor 
of  tne  defendants,  plaintift  appeals.  Be- 
veraedL 

J.  W.  T.  Falkner.  for  appellant  G.  U 
Jones,  for  appellees. 

CALHOON.  J.  This  record  presents  a  coo- 
test  between  the  Cbtcago  Building  *  Manu- 
Cacttirlng  Company,  hwelnafter  called  the 
"Oompwvt"  oQ  the  me  side,  and  48  persons 
on  the  other,  hereinafter  called  the  "Sob- 
scrlbera."   The  companj  seeks  to  hold  the 


subscribers  severally  on  their  respective  sub* 
scrlptlons  to  a  contract  for  the  erection  of 
a  butter  and  cheese  factory,  and  for  the 
'  price  and  Installation  of  machinery  for  Its 
operation.  Thirty-five  of  the  subscribers  an- 
swered the  bill  filed  by  the  company. 
Twelve  of  them  made  no  api)earance,  and  a 
pro  confesso  decree  was  entered  against 
them;  and  one  was  also  entered  against  W. 
H.  Harwell,  bat  set  aside.  A  public  meeting 
was  held,  and  a  speech  made  by  an  agent  of 
the  company,  In  which  he  made  representa- 
tions averred  by  the  subscribers  to  be  false 
and  fraudulent,  and  to  have  been  relied  on 
by  them,  as  to  the  value,  productive  power, 
and  profits  of  such  a  plant,  and  the  market 
price  of  Its  output  of  butter  and  cheese. 
Unfortonately  for  the  subscribers,  they  were 
not  content  with  the  representations,  bat 
sent  an  agent  of  their  own  to  EDgIn,  IlL,  to 
Inquire  and  report,  and  he  made  a  favorable 
report,  on  which  they  acted. 

The  defense  that  snbscriptlons  were  tak- 
en from  minors  and  Insolvents  cannot  pre- 
vail, because,  by  the  terms  of  tbe  contract, 
the  purpose  was  to  raise  a  subscription  of 
fo,2S0,  all  to  be  for  the  company,  to  pay  It 
for  the  plant  and  machinery.  If  all  could 
not  be  made  to  pay  because  some  of  the 
signers  were  minors,  and  might  refuse  to 
pay,  and  some  Insolvents,  from  whom  the 
money  could  not  be  made.  It  could  not  hurt 
the  subscribers,  but  the  loss  would  be  ths 
loss  of  the  company  only. 

The  two  or  three  who  were  minors  wben 
they  subscribed  can  have  no  relief  In  this 
litigation,  because,  though  becoming  adults 
during  its  progress  or  before,  they  have  not 
personally  pleaded  their  infancy.  Evidence 
cannot  supply  tbe  want  of  pleading. 

It  seems  needless  to  discuss  the  defense 
by  some  that  they  signed  mider  certain  p» 
vions  or  contemporaneotis  oral  agreement  as  to 
its  scope  and  binding  force.  Of  course,  such 
an  understanding  cannot  affect  the  written 
contract 

Subscribers  were  too  late  In  objecting  to 
the  foundation  of  tbe  building,  even  If  this 
could  defeat  the  contract  in  toto.— which  It 
could  not,  though  It  might  lessen  the  obliga- 
tion to  cover  damage  because  of  defect  in 
the  structure.  But  the  business  was  con- 
ducted for  a  year  In  the  building,  which  Is 
a  very  Insignificant  part  ot  the  cost;  the 
machinery  being  tbe  real  expense.  Nor  Is 
it  Bufflciently  shown  that  the  foundation  Is 
not  &mpiy  sufficient  for  the  structure.  Be- 
sides, It  was  finished,  accepted  by  a  build- 
ing committee  purporting  to  represent  the 
subscribers,  and  some  of  whom  did,  and  it 
was  used  for  a  year.  The  subscribers  should 
have  noted  progress,  and  promptly  Informed 
tbe  company  of  their  purpose  to  claim  re- 
scission. A  building  committee  was  appoint- 
ed by  tbe  subscribers,  and,  on  objection  to 
tbe  foundation  by  one  of  them,  the  company 
suspended  work  until  ui^ed  to  go  on  by  sev- 
eral subscribers,  and  the  acting  committee 
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Id  fact  accepted  the  work  In  writing.  There 
Is  nothing  In  this  defense. 

Nor  is  there  anything  In  the  defense  of" 
bad  title  to  the  land  on  which  the  structure 
was  erected.  The  subscribers,  under  the  con- 
tract, were  to  indicate  the  land  for  the  build- 
ing to  the  company,  and  see  to  the  title. 
They  did  so  Indicate  it,  and.  If  the  title  bi 
bad,  theirs  Is  the  blame. 

G.  H.  Murray  should  be  held  for  only  one 
share,  and  not  for  that  for  which  Wbltting- 
ton  was  substituted  by  consent  of  tbe  com- 
pany's agent. 

No  subscriber  can  be  allowed  credit  for 
dues  to  him  from  tbe  business  while  con- 
ducted for  appellees. 

The  subscriptions  of  A.  W.  Hale  and  6. 
W.  Hale  cannot  be  charged  with  interest  on 
them,  except  from  the  date  to  which  their 
payment  was  extended  by  the  agent  of  the 
company  In  writing. 

We  reverse  the  decree,  and  remand  It,  for 
the  court  below  to  ascertain  the  several 
amounts  due  from  each  subscriber,  with  in- 
terest at  6  per  cent  per  annum  from  the 
time  of  payment  due  under  the  contract,  In 
accordance  with  this  opinion,  and  enter  a 
decree  In  personam  against  each  for  the 
amount  of  his  Indebtedness.  The  costs  of 
botb  courts  most  be  paid  by  appellees. 


HIBBETIX:  et  aL  T.  BAXNES. 
(Supreme  Court  of  Miaslsdppl.  Dec.  17,  1900.) 

PARENT  AND  CHILD-CUSTODY-CONTRAOT'— 
PUBLIC  POLICY--FATHER'S  CONDUCT— RIGHT 
OF  THOSE  IN  LOCO  PA RBNTIS— INTERRUP- 
TION OF  CUSTODY— SBVBRANCB  OF  TIBS  OP 
AFFECTION  —  CHILD'S  PREFERENCE  —  BEST 
INTERKSTS. 

1.  Where  children  were  left  in  their  grand- 
mother's care  at  their  mother's  death,  remain- 
ing with  her  tor  10  years,  during  which  time 
their  fatber  regularly  contributed  to  their  needs 
and  visited  them,  there  was  no  such  abandon- 
ment by  him  aa  would  deprive  him  of  his  riRht 
to  their  custody;  and  hence  he  was  entitled  to 
reclaim  them  by  habeas  corpus  proceedingH 
against  their  aunts,  who  claimed  their  custody 
by  virtue  of  adoption  proceedings  begun  witti- 
oot  thb  father's  knowledge,  and  also  by  virtue 
of  tbe  father's  consent,  given  at  tbe  request  of 
his  dying  wife. 

2.  Where  children  aged  10  and  13  years,  in 
habeas  corpus  proceedii^  brought  by  their 
father  to  obtain  their  custody,  expressed  to 
the  court  their  desire  to  remain  with  their 
aunts,  rather  than  go  with  their  father,  the 
trial  court's  action  in  refusing  to  assent  to  the 
children's  choice  will  not  be  disturbed, 

3.  Where  a  mother,  on  ber  deathbed,  in  the 
presence  of  and  with  the  consent  of  her  hus- 
band, made  a  contract  by  which  she  gave  the 
custody  of  her  children  to  her  mother  for  life, 
and  after  her  death  the  custody  of  her  boy  to 
one  aunt,  and  of  her  girl  to  another  aunt,  such 
contract  was  nnll  and  void  as  against  public 
policy. 

4.  A  mother,  at  her  death,  vrith  her  bus- 
band's  consent  left  her  children  to  their  grand- 
mother's custody  for  life,  and  after  her  death 
the  custody  of  one  child  to  each  of  her  sis- 
ters, then  aged  16  and  17  years,  respectively. 
The  children  remained  with  their  grandmoth- 
er for  10  years,  when  she  died.  The  children's 


aunts  married,  and  left  thdr  mother's  home 
and  the  children,  2  and  8  years,  respectively, 
before  the  grandmother's  death.  Held,  that  tbe 

aunts  had  not  stood  in  loco  parentis  to  the  chil- 
dren, so  as  to  give  tbem  a  right  to  their  custody 
over-  the  father's  right  thereto,  since  there 
was  a  break  of  3  and  2  years  in  snch  care  and 
custody  by  the  aiints. 

Appeal  from  circuit  court,  Attata  county; 

W.  F.  Stevens,  Judge. 

"To  be  officially  reported." 

Action  by  G.  W.  Baines  against  Mrs.  En- 
gene  Hlbbettc  and  others.  From  a  judgment 
for  plaintltf,  defendants  appeal.  Affirmed. 

Appellee,  G.  W.  Baines,  instituted  habeas 
corpus  proceedings  In  the  circuit  court  of  At- 
tala county  against  appellants,  Mrs.  Eugene 
Hibbette,  and  Mrs.  J.  U.  Land,  and  A.  A. 
Armistead,  for  the  custody  of  his  two  chil- 
dren, Rosa,  a  daughter,  13  years  of  age,  and 
Willie,  a  son,  lU  years  of  age.  As  shown  by 
tbe  record,  appellee,  on  November  10,  ISSi, 
married  Miss  May  Armistead.  of  Vaideu. 
Miss.,  tbe  daughter  of  Mrs.  M.  K  Armistead, 
now  deceased,  anu  tbe  sister  of  Mesdaiues 
Hibbette  and  Land.  Mr.  Baines  and  his  wife 
after  their  marriage  resided  in  Birmingham, 
Ala.,  until  the  death  of  tbe  wife,  which  oc- 
curred In  July,  1889,  at  the  residence  of  her 
mother,  in  Valden,  Miss.  In  their  answer  to 
the  petition,  A.  A.  Armistead  disclaimed  any 
right  to  or  authority  over  the  children.  Mes- 
dames  Hibbette  and  Land  admitted  posses- 
sion, but  denied  unlawful  restraint,  and  al- 
leged that  in  July,  1889,  when  Rosa  was  3 
years  old  and  Willie  4  months  old,  their  sis- 
ter. May  Armlstead-Balnes,  by  contract,  .jost 
prior  to  her  death,  and  assented  to  by  appel- 
lee, her  husband,  transferred  tbe  children  to 
Mrs.  M.  E.  Armistead,  the  mother  of  re- 
spondents, for  her  life,  and  afterwards  to 
them;  that  appellee  bad  subsequently  re- 
peatedly ratided  said  coutract;  that  said  cdiil- 
dren  had  been  held  under  It  for  more  than 
10  years,  and  given  the  best  advantages; 
that  appellee  Is  an  undt  and  an  unsuitable 
person  to  liave  the  care,  custody,  and  control 
of  said  children;  that  Mrs.  M.  E.  Armistead 
had  died  on  November  25,  1899;  that  the 
welfare,  interest,  happiness,  and  contentment 
of  said  difldren  'would  be  promoted  by  allow- 
ing them  to  remain  with  respondents.  To 
this  answer  appellee  filed  his  replication,  de- 
nying that  he  had  made  any  contract  with 
Mrs.  M.  E.  Armistead,  or  respondents,  or 
either  of  them,  as  alleged;  denied  that  said 
children  had  been  held  flrom  him  adveraely 
for  10  years,  or  as  long  as  1  year;  denied 
that  he  made  or  affirmed  any  contract  with 
respondents  In  relation  to  the  custody  of  his 
children;  denied  that  he  Is  an  unfit  or  un* 
suitable  person  to  have  the  custody  of  the 
children,  and  that  their  welfare.  Interest,  hap- 
piness, or  contentment  would  be  promoted  by 
their  remaining  with  respondents;  and  al- 
leging that  he  had  provided  monthly  for  the 
support  of  said  children  from  the  death  of 
their  mother  up  to  and  Including  August 
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1809.  Upon  the  Issues  thus  Joined  a  tzlal 
vas  had.  and  Judgment  was  rendered  In  fa- 
vor of  appellee,  and  from  tUt  Jadgmmt  an 
appeal  Is  prosecuted. 

A.  A.  Armlstead  and  Calboon  &  Green,  for 
appellants.  Sweatman,  Trotter  ft  Eiuo,  Noel 
&  P«T>P^<  Alexander  &  Alexander,  Stirling  & 
Harris,  and  J<dm  Hearst  Miller,  for  appellee 

WHITFIELD.  C  3.  We  are  reUered  of 
onneceMary  fullness  in  stating  tbe  law  which 
must  sorem  this  case  by  the  consldoatlon 
that  tiiere  Is  Uttte  or  no  difference  between 
counsd  as  to  what  that  law  Is,  and  luim  In 
the  well-considered  cases.  Vndoiibtedly,  the 
ratho-  has  prlmarllf,  by  law  as  by  nature, 
the  right  to  the  custody  of  bis  children.  This 
tight  la  not  given  him  soldy  for  Us  own 
gratification,  but  because  nature  and  the  law 
ratifying  nature  assume  that  the  authw  of 
tbeir  being  feels  fOr  them  a  tenderness  whidi 
will  secure  their  happiness  more  certainly 
than  any  other  tie  on  earth.  Because  he  ts 
the  fftther.  tba  prestimptioa  naturally  and 
tegally  Is  that  he  will  lore  them  most,  and 
care  for  them  most  wisely.  And,  as  a  cou- 
sequence  of  this.  It  is  presumed  to  be  for  the 
real  interest  of  the  child  that  it  should  be 
la  the  custody  of  its  father,  as  agalnat  col- 
lateial  t^tlTes,  and  he.  therefore,  who  seeks 
to  withhold  the  custody  against  the  natural 
and  legal  presumption,  has  the  burden  of 
showing  deariy  that  the  fath^  Is  an  nnsult- 
able  person  to  hare  the  custody  of  his  child; 
or  that,  however  mwal  a  man  he  may  be, 
be  had  abandoned  his  child,  contrlbutlttg 
nothing  to  Its  siqn>ort,  taking  no  Interest  In 
It  and  permitting  it  to  remain  conthraously 
In  the  custody  of  others,  substltDtlng  such 
otbers  in  his  own  place  so  tluit  tl^  stand 
In  loco  parentis  to  the  child,  and  contlnnlng 
ttils  condition  oi  affairs  for  so  long  a  time 
ttiat  the  affections  of  the  child  and  of  the 
foster  parents  have  become  mutually  en- 
gaged to  the  extent  that  a  severance  of  this 
r^tlonsblp  would  surely  result  in  destn^- 
ing  tbe  best  interest  of  the  diUd.  In  such 
case  as  this  the  law,  and  It  may  well  be  said 
nature,  too,  denies  to  the  fiither  the  custody 
of  the  child,  but  the  denial  Is  based  not  at 
an  on  any  contract,  but  entirely  and  soHy 
upon  the  situation  as  above  stated,  following 
the  abandonment  of  tbe  child  by  the  father. 
There  Is  much  loose  talk  in  the  books  about 
file  best  Interest  of  the  child,  and  more  as 
to  tbe  right  <a  the  tAtha.  In  the  effort  to 
escape  from  the  artritraiy  jule  laid  down  by 
the  common  law  as  to  the  father's  light,  the 
danger  Is  lest  the  pendulum  swing  too  fiir. 
voder  modem  decisions,  the  other  way;  and 
too  mudi  disposition  Is  manifested  ta  some 
esses  to  consult,  not  the  permanent  well-being 
of  the  chnd  so  much  as  its  Immediate  ea^oj- 
ment;  to  stand,  not  at  tlie  center  of  the  whole 
ciRnmference  of  the  facts  making  up  the  life 
of  the  child  from  childhood  to  manhood  or 
womantaood,  but  In  ttiat  aegmoit  of  those 
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facts  relating  merely  to  '^hat  will  make  the 
child  happy  at  the  age  he  may  be  at  when 
the  custody  is  determined.  Parental  author- 
ity and  affection  are  not  antagonistic  to  filial 
obedience  and  happiness.  They  an  recipro- 
cal and  correlative. 

Without  more  elaboration,  we  quote,  to 
adopt  as  an  accurate  statement,  the  law 
announced  In  Weir  v.  ilarley.  99  Mo.  494, 13 
S.  W.  79B.  6  L.  K.  A.  672,  a  case  dted  by  ap- 
pellants' counsel :  "In  all  civilised  copntrkao,  in 
which  the  family  Is  regarded  as  the  unit  of 
social  oi^anlzation.  Its  minor  membera  must 
and  ought  to  be  subject  to  the  custody  and 
control  of  those  ,  who  are  Immediately  respon- 
sible for  their  being,  for  the  reasm  that  by 
nature  there  has  been  Implanted  In  the  hu- 
man heart  those  seeds  of  paroital  and  filial 
alEectlon  that  will  assure  to  the  Infant  care 
and  protection  in  the  years  of  Its  helplras- 
ness,  "to  be  returned  to  the  parents  again 
when  they  in  their  turn  may  need  protection 
in  their  years  of  helplessness  and  of  their 
Child's  strength  and  maturity.  The  law  at 
the  birth  of  an  Infant  imposes  upon  the  par^ 
ent  the  duty  of  such  can  and  protectlmi.  to 
the  performance  of  which  the  instincta  of  na- 
tare  so  readily  promjit,  and  clothes  him  with 
the  right  of  custody,  and  that  he  may  perform 
it  effectually,  upon  tbe  presumption  that  sndi 
custody,  being  In  harmony  with  nature.  Is 
best  for  the  Interest  not  oily  d  the  parent 
and  child,  but  also  of  socie^.  Conceding, 
however,  that  tbe  primary  object  la  the  inter- 
eat  of  the  child,  the  presumption  of  the  law  la 
that  its  Intoest  is  to  be  In  the  custody  of  Ita 
parent.  The  law  has  made  i«ovision  In  two 
instances,  whereby  this  presumption  may  be 
overctnne.  In  the  statutes  providing  for  the 
adoption  and  apprenticing  of  children,  when, 
for  their  Interest,  this  right  ot  custody  Is  pa> 
mitted  to  be  transferred  to  another.  In  re- 
gard to  all  other  contracts  by  parents  for  the 
custody  of  their  children  this  presumption 
must  obtain;  and  while  the  parent  m^,  by 
his  Inability  or  faHure  to  diachafge  prt^rly 
bis  itttf  towards  his  child,  forfeit  his  right 
to  Its  custody,  because  the  Interest  of  the 
diild  demands  it,  yet,  upon  the  trial  of  an  is- 
sue Involving  such  a  forfeiture,  he  is  entitled 
to  the  benefit  of  such  presumption,  and,  un- 
less the  Interest  of  the  child  does  demand  it, 
such  forfeiture  cannot  take  place.  He  caor 
not  deprive  himself  of  thle  right  of  custody, 
which  is  the  concomitant  ot  a  personal  trust 
Invwsed  upon  bim  by  the  law  of  nature  as 
well  aa  by  positive  law,  and  essential  to  tbe 
discharge  of  the  duties  of  that  trust  by  con- 
tract per  se;  otherwise  be  might  deprive  his 
cAiild  and  society  of  the  ben^ts  which  the 
law  ccoitemplateo  wUl  inure  to  each  by  tbe 
personal  discharge  of  his  parental  duties." 

Such  being  the  law  aj^lcable.  let  us  ex- 
amine each  of  the  authorities  dted  the 
i^>pdlants,  analyzing  carefully  their  facta. 
It  is  the  facte  of  a  case  which  make  tbe  case, 
and  the  expressions  published,  then.  In  cases 
are  to  be  Interpreted,  if  we  wish  to  reacb  coc- 
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rect  results,  strictly  In  the  light  of  the  very 
Uucta  at  eAch  particular  case.  What,  theu, 
are  the  casea  upon  which  appellants  rely? 

In  the  case  of  Sheers  t.  Stein,  75  Wis.  44, 
43  N.  W.  728,  6  L.  B.  A.  781,  the  facts  were 
that  the  reqmndent  was  the  sister  of  the 
father  seeking  to  recover  the  custody  of  his 
daughter,  about  10  years  old  at  the  time  of 
the  (u^licatlon.  This  sister  had  nursed  the 
child  and  Its  father  through  a  dangerous  111- 
nesB,  of  which  the  mother  had  died,  the  child 
being  then  6  mouths  old;  and,  but  for  the  aid 
of  friends,  the  father  and  this  Infant  daughter 
and  a  son  about  5  years  old  at  that  time 
would  have  been  dependent  upon  charity  for 
support.  The  father  nev^  exhibited  any 
affection  for  his  daughter,  though  living  in 
the  family  of  his  sister  with  her  for  three 
years,  but  avoided  her,  having  very  little  to 
say  to  or  to  do  with  her.  In  1886  the  father 
married  again,  and  moved  to  Nebraska.  Ne- 
ther he  nor  this  wife  had  any  affection  for 
the  child.  The  father  never  contributed  any- 
thing for  the  support  of  the  child,  manifested 
aversion  to  It,  and  said  he  was  not  its  father. 
The  supreme  court  counted  strongly  on  this 
last  fact,  saying  (page  S3,  75  Wis.,  page  781, 
43  N.  B.,  and  page  784,  5  L.  R.  A.):  "After 
the  death  of  his  wife,  the  mother  of  the 
child,  he  expressed  to  his  brother  the  horrible 
belief  or  suspicion  that  his  dead  wife  in  her 
lifetime  had  played  the  harlot,'  and  that  be 
was  not  the  father  of  the  child." 

In  the  case  of  Verser  v.  Ford,  37  Ark.  27, 
the  facts  were  that  the  father  had  placed  his 
infant  daughter,  at  ber  birth,  in  the  care  of 
her  grandmother  and  grandfather;  the  moth- 
er dying.  The  grandparents  had  kept  the 
child  for  8  years.  It  was  very  delicate  in 
health.  They  understood  its  physical  consti- 
tutiou,  having  nursed  It  The  father,  marry- 
ing again,  sought  to  recover  the  custody  when 
the  infant  was  only  3  years  old.  The  order 
was  merely  temporary,  the  court  remarking 
that  the  father  might  apply  again  when  the 
child  was  more  advanced  in  years;  but  at 
that  early  age  "the  infant  needed  female 
care,  which  Is  better  insured  by  the  natural 
affection  of  a  grandmother  than  the  inex- 
perienced efforts  of  a  father  or  the  sense  of 
doty  of  the  second  wife." 

The  case  of  U.  8.  v.  Oreea,8  Mason,  482,  Fed. 
Cas.  No.  15,256,  went  off  on  a  motion  for  an 
attachment  against  respondent  because  his  an- 
swers were  unsatisfactory.  The  case  was  dis- 
posed of  by  consent  decree.  It  was  a  contract 
between  father  and  grandfather  as  to  the 
custody  of  an  infant  daughter,  then  attending 
a  girls'  college.  Judge  Story  very  properly  re- 
marks "that  the  father's  right  Is  not  absolute, 
but  is  for  the  benefit  of  the  Infant  the  law 
presuming  It  to  be  for  Its  Intereet  to  be  under 
the  nurture  and  care  of  its  natural  protector, 
both  for  maintenance  and  education.  When, 
therefore,  the  court  Is  asked  to  lend  Its  aid  to 
put  the  Infant  into  the  custody  of  the  father, 
and  to  withdraw  him  from  other  persons,  It 
will  look  Into  all  tbe  circumstances,  and  aa- 


certain  whether  It  wHI  be  for  tlie  real,  pmna' 
neut  iuteiests  of  the  infant." 

Washaw  v.  Glmble,  50  Ark.  351,  7  S.  W. 
389,  was  a  contest  to  recover  the  custody  oi 
a  boy  4^  years  old,  brought  by  tbe  father, 
from  a  man  and  wife  not  of  kin,  who  had 
had  its  custody  from  birth,  and  is  precisely 
like  the  case  In  37  Ark.  in  the  disposition  ol 
tbe  case,  the  court  simply  saying  that  tbe 
order  waa  temporary,  and  aa  tbe  child  ad- 
vanced In  years  the  father  might  apply  f<H 
the  child,  but  the  application  was  prematura 

Marshall  v.  Reama  32  Fla.  400,  14  South. 
95,  was  a  contest  between  a  humane  mnsit-r, 
to  whom  a  boy  IC  years  old  had  been  appren- 
ticed, and  his  uncle,  to  whom  his  mother  in- 
trusted his  custody.  The  boy  was  an  ille 
gitimate  child.  He  was  16  years  old  at  tbe 
time  of  the  application,  and  expressed  a 
strong  preference  against  his  uncle.  The 
evidence  showed  that  tbe  uncle.  In  the  \&st 
guage  of  the  court  had  inflicted  "immod' 
erate  and  cruel  punishment  on  the  boy;  had 
repeatedly  whipped  him,— once  with  a  switcl 
three  feet  long;  bad  compelled  him  to  fisli 
by  dragging  his  seine  In  cold  weather,  in 
ragged  clothes,  and  shoes  with  bis  feet  stick' 
log  through;  and  that  be  had  scars  on  bU 
body  from  a  whipping  Inflicted  by  his  micle.' 

Smith  V.  Bragg,  68  Ga.  650,  was  a  conte^i 
between  a  father,  who  had  married  again, 
and  an  aunt  for  the  custody  of  a  boy  9  year^ 
old.  which  hoy  the  aunt  had  nursed  at  hei 
breast  and  always  cared  for.  and  which  bo\ 
his  mother  and  fatJier  had  abandoned,  con 
tributlng  nothing  to  bis  support  and  onl; 
seeking  his  custody  when  he  got  old  enougL 
to  labor. 

Bentley  v.  Terry,  CO  Ga.  555,  was  a  contest 
between  the  parents  and  a  childless  auni 
over  the  custody  of  a  girl  then  8  years  oM 
Mrs.  Terry,  the  childless  aunt  took  the  ch;i< 
when  It  was  about  2  years  old,  almost  life 
less,  nursed  It  Into  health,  the  parents  con- 
tributing nothing  to  tt&  support  within  the  f 
years.  There  was  a  contract  there  by  tht 
parents  that  Mrs.  Terry  should  have  It  Sec 
tlon  1793,  Code  Ga.,  provides  that  "parental 
power  is  lost  by  voluntary  contract  releasing 
the  right  to  a  third  party."  The  decisicm 
expressly  rested  on  the  ground  that  the  stat 
ute  makes  sucli  a  contract  valid.  In  the  ab 
sence  of  such  statute,  such  contracts  for  tht 
transfer  of  children  are  universally  held  ai 
agahist  public  policy,  and  we  have  no  sucl: 
statute. 

Janes  v.  Cleghom,  54  Ga.  9,  la  precisely  lik* 
tbe  case  Just  analyzed,  In  that  the  declsioi 
rested  expressly  on  the  contract  for  the  cus 
tody  of  the  child,  which  tbe  court  held  waf 
valid  under  tiie  Georgia  Code,  and  was  not 
revocable.  The  child  was  only  3  years  ol: 
when  the  application  was  made,  and  tht 
court  animadverts  severely  upon  some  shan 
practice  by  which  Cleghorn  kidnapped  tbt 
child  from  the  custody  of  Mrs.  Jaues  and  bei 
husband,  who  had  no  children. 
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cUld  wu  ft  ilri  only  jmn  aHA  at  tbe 
time  of  ftu  trial.  atlU  la  tbe  period  of  tialp- 
k>8s  Infancy.  The  eonrt  reited  Its  deelalon 
apon  this  fact,  and  on  the  natnze  of  the 
tetliw.  saylnK  of  fatan  '*tliat  tbere  was  a 
coldnoa^  a  laA  of  eaetgy,  and  a  shlftlesB- 
nen  of  disposition  wlilch  made  him  an  miflt 
snardlan  for  a  warm-hearted  child  to  de- 
Tei<q»  under,  and  npon  the  significant  fact 
titiat  the  father  had  not  married  again,  and 
tbe  ^Hd  wu  the  child  of  a  disowned  daugh- 
ter-ln-law  and  alster-ln-law.  and  coold  not 
expect,  thoefore,  from  the  aunt  and  grand- 
mother, the  sympathy  such  a  child  needed." 

In  Be  Beckwith,  43  Kan,  150,  28  Pac. 
the  tether  was  a  drayman,  and  a  poor  msn, 
living  In  a  rented  house.  Intemperate  In  Ids 
habits,  eren  using  vulgar  and  profane  lan- 
guage In  his  family;  and  tbe  nlother  had 
gone  to  a  son  with  the  boy  the  sut^ect  of 
the  salt,  and  dJed  there,  requesting  the  scm 
not  to  let  his  brother  go  back  to  the  father. 
Tbe  fiither  had  with  blm  one  son  and  one 
dai^hter.  both  nearly  of  age.  and  the  daugh- 
ter declared  her  Intention  of  leaving  her  fa- 
ther as  so<m  as  she  got  of  age,  and  goIn«  to 
her  Inother,  with  whom  two  of  bis  slsten 
were  already  living.  It  la  perfectly  obvious 
that  Uie  father's  house  was  a  storm  ceiter 
from  which  all  tbe  children  fled  as  soon  as 
they  could,  and  tiiat  he  was  wholly  unfit  A>r 
the  custody  of  the  child. 

In  the  case  of  Ellis  v.  Jeaap,  11  Bush.  405, 
the  ctmtest  was  betweoi  the  Miner  and  the 
sister-ln-law  to  whom  the  glri,  then  U  years 
of  age,  had  been  given  when  she  was  about 
2  years  of  age,  and  with  whom  she  had  re- 
mained during  all  that  period;  the  fattier 
never  having  c<»itribnted  one  cent  to  her 
rapport,  and  visiting  her  very  rarely,  though 
llTlng  In  an  adjacent  county,  only  10  or  12 
mllea  away  from  his  sister-ln-law.  She  and 
her  hnsbsnd  were  childless,  and  In  evray 
way  were  competent  to  give  the  child  an  et- 
cellent  home  and  education.  It  also  appears 
that  the  child  had  Inherited  some  property, 
which,  it  would  seem,  the  fathra-  was  en- 
deavoring to  get  control  of,  as  It  seems,  by 
certain  extraordinary  proceedings,  set  out 
hi  the  suit,  having  for  Oelr  object  the  re- 
moval of  her  guardian  from  office,  and  the 
child  herself  to  a  distant  sute.  Besides,  the 
child  was  over  18  years  of  age,  very  Intelli- 
gent, and  protested  against  any  change^ 

In  the  case  of  Com.  v.  Hammond,  10  PldL 
274,  tbe  court  refused  to  decide  upon  the 
relative  rights  of  a  motiier  and  a  grandmoth- 
er  aa  to  the  custody  of  an  11  year  old  girl, 
on  tb»  ground  that  the  liberty  of  the  child 
was  not  Interfered  wltii  In  any  way,  and  It 
has  no  bearing  on  tbia  case. 

In  Hie  case  of  Curtis  v.  Onrtls.  s  Gray,  536, 
the  glri  was  then  18  years  of  age,and  the  deci- 
sion was  vested  ttp<m  two  propositions;  chiefly 
that  she  was  old  enough  to  Judge  for  herself, 
and  that  the  mother  bad  lost  her  rights  by 
Indenture  which  estopped  her.  It  Is  further 
to  be  noticed  that  the  court  did  not  award 


fbB  custody  of  tbe  gtai  but  left  hv  at  large, 
to  go  vhete  she  pleased.  These  two  last 
cases  §n  not  in  point  under  oar  law. 
Moon  V.  Gbrlstlan.  56  Miss.  406. 

In  the  Case  of  Ludle  Stockman.  71  Mich. 
180,  88  N.  W.  an,  fh»  contest  was  between 
parental  and  maternal  grandparents  over 
tbe  custody  of  Luclle,  who  was  9  yean  of 
age  at  ttie  time  of  the  hearing,  ^le  mater- 
nal grandparente  had  had  the  custody  of 
the  child  from  the  time  ahe  was  17  months 
(dd,  wholly  supporting,  maintaining,  and  edu- 
cating her.  She  bad  been  a  very  sickly  child, 
and  It  was  shown  that  the  tathOT  emtM^ 
talned  great  hatred  towards  his  wUtfs  pa- 
rents; yet  even  in  this  ease  /ndge  Campbell 
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Otnrie  V.  ODrrie,  42  MIdL  009. 4  N:  W.  au, 
was  a  contest  betweoi  father  and  mothv, 
who  wen  living  apart,  for  the  custody  of 
a  daughter,  Fanny,  7  yeara  of  age  at  ttie 
time,  snd  Uvlng  with  her  mother  in  Detroit 
The  court  found  that  the  fittber  was  not  a 
suitable  persmi  to  have  possession  of  his 
child,  and  denied  Us  appUeatlaai  npon  that 
ground. 

Weir  V.  Mariey.  90  Mo.  484,  12  8.  W.  7M. 
6  U  B.  A.  672,  and  the  Searritt  Case,  76  Mo.  . 
565.  dted  by  connad  for  appellanta,  an  the 
strongest  sort  of  cases  for  appellee 

m  the  McShas  Case.  06  Miss.  418.  the  fa- 
ther  was  attempting  to  recover  the  costody 
of  two  children  of  very  tendw  yean  from 
Qie  mother.  He  had  deserted  this  mother 
in  the  state  of  Arkansas  when  (me  of  ttiese 
chlldnn  was  2%  yean  old,  and  a  few  months 
before  the  birtt  of  the  other,  taking  with 
hlra  all  the  mmiey  In  the  house,  and  leaving 
his  wife  a  vary  small  supply  of  provlskms. 
She  scnrabled  back  to  her  ftithWs  house  In 
Ittawamba  county,  where  they  found  a 
good  homew  He  had  contrlbnted  nothli^  to 
the  support  of  these  children  In  tbe  mean- 
time. One  of  the  children,  at  the  time  of 
the  application,  was  0  yean  old;  the  other, 
8,  The  court  rested  Ite  dedslon  in  refusing 
to  disturb  the  custody  of  the  children  with 
the  mother  on  tbe  fact  of  tbtir  very  tender 
age  and  the  father's  cruel  and  Inezeuaable 
conduct  in  abandoning  Ids  Wife  and  ddl- 
dren  wboi  and  when  be  did. 

The  Waldxon  Case,  18  Johns.  417.  like  the 
two  cases  prevtously  dted  tmm  Bfossachu- 
setts.  did  not  award  the  custody  of  the  child, 
but  slmi^  hsM  that  hw  liberty  was  not  re- 
strained, she  b^ng  with  her  mother  and  her 
grandfather,  a  man  of  wealth,  all  of  whose 
property  she  was  to  Inherit,  snd  the  father 
was  utterly  Insolvmt,  and  Incompetent  to 
provide  tor  tlie  moUier  and  child. 

Tbe  Case  of  Joseph  Murphy.  12  How.  Pnc 
513,  went  off  upon  the  notion  oitertained  by 
the  court  that  the  father's  gift  of  the  child 
was  legal  vnAer  the  stetute  of  the  state  of 
New  York  at  that  time;  tbe  child  being  only 
8  yean  of  age.  and  having  spent  all  Its  life 
with  an  uncle  and  aunt,  from  whose  custody 
be  sought  to  take  him.  , 
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In  tbe  case  of  People  t.  Brbert,  17  Abb. 
Prac.  395,  the  father  had  turned  otw  fals 
three  children  (on  the  death  of  bis  wife), 
aged  8,  6,  and  5  yean,  to  respondent,  abund- 
antly able  to  proTide  for  them.  The  father 
failed  to  pay  board  as  agreed  to,  and  tbe 
children  were  legally  indentured  to  the  re- 
spondent. The  father  sought  to  recover 
these  children  after  a  second  marriage.  The 
conrt  expressly  decided  tbe  case  upon  the 
ground  that  the  father's  testimony  In  the 
case  was  perjured,  and  that  he  could  not  be 
belleTed,  and  that  he  was  utterly  Insolrent, 
that  he  was  the  keeper  of  a  drinking  saloon 
In  Cbicago,  and  that  his  second  wife's  con- 
duct in  possessing  herself  fraudulently  and 
forcibly  of  one  of  the  children  in  defiance 
of  the  antborl^  of  tSte  court  showed  her  un* 
fitness. 

In  Spears  t.  Snell,  74  N.  0.  21&,  the  contest 
was  between  an  uncle,  with  whom  the  boy, 
then  18  years  old,  had  been  all  his  life,  and 
the  stepfather.  The  uncle  had  been  mar- 
ried for  10  years,  and  had  no  children.  The 
stepfather  was  a  roving  tenant  crosier.  The 
mother  desired  the  child  to  remain  with  tbe 
ancle.  The  court  expressly  adverts  to  the 
fact  that  the  st^fatber  was  under  no  legal 
obllgatlrai  to  ^Tlde  for  the  child,  and  that 
the  mother  wanted  Urn  to  remain  with  the 
ancle. 

In  Richards  t.  Collins,  45  N.  J.  Bq.  286,  17 
AtL  831.  the  contest  was  between  the  par- 
ent and  an  uncle  and  aunt  for  the  custody 
of  a  girl  who  was  old  enough  to  make  a  sen- 
sible choice  as  to  which  one  she  would  go 
with.  During  all  the  years  she  had  been 
with  her  uncle  and  aunt,  the  parents,  either 
through  inability  .or  IndlfTerence,  withdrew 
themselves  from  the  child,  and  apparently 
contributed  nothing  to  its  support. 

In  Sturtevant  v.  State.  15  Neb.  458,  19  N. 
W.  617,  the  contest  was  between  the  father, 
23  years  old.  and  the  grandi>areDt8,  over  the 
custody  of  an  Infant  girl  just  8  months  old. 
The  court  very  properly  rested  Its  decision 
on  the  age  and  sex  of  the  child,  expressly 
awarding  custody  to  the  grandparents  "until 
such  time  as  Its  age  and  condition  would 
Justify  the  father  In  assuming  the  custody.** 

In  State  v.  Libbey,  44  N.  H.  324.  the  con- 
teat  was  between  the  father  and  the  grand- 
parents for  the  custody  of  a  child  then  6^ 
yeara  old.  which  bad  been  left  with  the 
grandparraits  4%  years;  and  the  court  held 
that,  as  the  father  and  stepmother  were 
suitable  persons,  the  custody  should  be 
awarded  to  the  father.  It  is  a  strong  case 
for  appellee.  Thla  case  also  shows  that  Pool 
V.  Gott  14  Law  R^.  269,  was  a  case  whoe 
a  child  bad  been  given  at  Its  birth  to  grand- 
parents, who  kept  the  child  for  14  years, 
wholly  at  their  expense,  the  father  contribut- 
ing nothing,  and  taking  no  Interest  in  the 
child. 

The  case  of  State  v.  Barrett,  45  N.  H.  16. 
holds  the  unsound  doctrine,  now  almost  uni- 
versally repudiated,  that  a  contract  for  tbe 


transfer  ot  tbe  diUd  by  the  fathw  binds  the 
father.  Sndi  oootracts  are  manifestlj  void 
as  against  public  policy. 

The  case  of  Glshwller  t.  Dodez,  4  Ohio  St. 
G15,  was  a  contest  between  a  father  on  one 
hand  and  the  mothw  and  another  woman, 
who  was  a  ftvtnne  t^ler,  and  her  husband, 
who  was  a  man  of  unsound  mind,  over  the 
custody  of  an  Infant  daughter  4^  years  old. 
Father  and  mother  were  living  apart  by 
reason  of  the  wife's  teult  The  wife  was  a 
drunkard,  profane  In  her  language,  a  noto- 
rious liar,  had  tau^t  llie  little  girl  to  swear, 
and  was  of  very  nngoremable  temper.  It 
certainly  needs  .no  argument  to  show  that 
the  father  should  have  had  the  child. 

Tbe  case  of  Clark  v.  Bayer,  82  Ohio  St. 
388,  was  a  contest  between  wurthless  par^ 
ents  not 'able  to  provide  for  their  chUdr«i, 
both  under  5  years  of  age,  and  tbeir  grand- 
parents, to  whom  they  had  been  surroidered 
by  contract,  and  who  had  them  for  about  a 
year,  when  they  were  kidnapped  by  tbe  par- 
ents, who  concealed  one  in  Columbus,  Ohio, 
and  one  in  Oieveland,  Ohio;  and  both  vrere 
abused  and  mistreated  and  made  feeble  and 
sick  by  their  custodians.  In  an  action  by 
the  grandparents  to  recover  $5,000  damages 
the  court  held  that  tbe  contract  was  valid, 
and  that  the  grandparents  had  a  right  to  sue. 

In  Com.  V.  Gllkeson,  1  Phlla.  104,  tbe  girl 
was  16  years  of  age,  and  had  been  trans- 
ferred by  father  and  mother,  under  contract, 
to  the  custody  of  an  aunt  and  uncle;  the 
aunt  and  uncle  agreeing  to  adopt  her  as  their 
diild.  Tbe  court  held  the  contract  valid  as 
against  the  father  and  mother,  and  the  Judg- 
ment was  simply  ttiat  tbQ  girl  should  be 
dlschai^ed  from  restraint,  and  left  to  go 
where  she  pleased. 

In  HoxBle  T.  Potter,  16  R.  L  874,  17  Atl. 
128.  an  Indigent  widowed  mother  put  her  in- 
tBDt  child  In  the  care  of  her  deceased  hus- 
band's slater  at  the  age  of  8  months,  and 
left  It  with  her  for  0  years.  Tbe  mother 
had  thr^  other  children,  whom  she  parceled 
out  among  her  relatives.  She  then  worked 
for  her  own  suppwt  for  four  years,  when 
she  married  Mr.  Hoxsle.  Then  she  brought 
■ult  for  this  Infant  Tbe  child  received  no 
support  whatevw  f  r<Hn  ber  daring  these  nine 
years,  Uie  mother  new  having  seen  the 
child  bat  once  In  the  nine  years.  Tbe  court 
In  this  case  found  that  tbe  mother  did  not 
give  the  child  absolutely,  but  only  until  she 
eonid  care  for  It  herself,  and  tinder  these 
circumstances  the  extent  of  the  Jndgnoit 
was  that  the  child  should  remain  with  its 
aunt  until  a  change  might  make  It  proper  to 
award  the  costody  to  the  mother.  fDie  Judg- 
ment was  only  temporary. 

In  Jones  r.  Damall,  103  Ihd.  669.  2  N.  R 
229,  the  boy  was  of  very  tender  years  at  the 
time  of  ttie  application  by  the  father  to  re- 
cover his  custody  from  the  maternal  grand- 
parents. It  appeared  that  tbe  father  had  no 
wife  or  home,  worked  by  the  month,  went 
from  place  to  place,  and  had^  way  to  take 
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care  of  the  chUd,  and  Bloce  tbe  death  of  his  > 
wife  had  been  Tery  often  dnmk,  and  had  a 
rloleut  temper.  Tlie  court  awarded  tbe  cus- 
tody 10  tbe  grandparents,  to  remain  tbere, 
tB  the  language  of  the  court,  "dorinc  the 
tender  years  of  infancy  at  least" 

In  Bryan  t.  Lyon,  104  Ind.  227,  8  N.  B.  880.  } 
ibe  cont^  was  between  father  and  two  \ 
uDoles  OTer  the  custody  of  a  boy  10  years  old  | 
antl  a  girl  8  years  old.   The  mother  of  tbe  j 
children  had  been  divorced  from  the  father  : 
because  be  wholly  failed  to  provide  the  nee-  ' 
essaries  of  life,  was  utterly  worthless,  and  ! 
nbolly  unsuited  for  the  care  of  the  children, 
and  the  court  awarded  the  custody  to  the 
undes,  as  against  him,  on  this  ground.  Dur- 
ing the  six  years  after  the  divorce  until  the 
death  of  the  wife  he  never  once  came  to  see 
the  children,  and  never  contributed  oo»  cent 
at  any  time,  except  f  75  In  the  year  188L  He 
married  a  second  wife,  by  whom  he  had 
another  child,  who  was  slso  with  its  mater- 
nal relations.   He  had  no  home  of  bis  own, 
sod  tbe  court  pat  Its  decision  expressly  ui>on 
bis  unfitness  for  their  custody. 

In  Bennett  v.  Bonnett.  61  Iowa,  199,  16  N. 
W.  91,  the  contest  was  between  the  mother 
antt  the  stepfather  and  the  grandparents  for 
tbe  custody  of  an  infant  daughter  of  4  years 
of  age,  who  had  been  with  her  graudparents 
must  of  tbe  time  since  her  birth.  There  was 
a  contract  In  this  case  for  the  transfer  of 
tbe  child,  and  the  conrt  held  it  valid,  and 
<  ui  its  decision  oa  ttiat  ground,  and  that  the 
'Stepfather  was  under  no  legal  obligation  to 
Mipport  tbe  child,  and  that  tbe  birth  of  chll- 
■Iren  to  the  mother  and  stepffttber  would 
ripate  new  ob)lgatl<m»;  but  the  chief  ground. 
was  the  alleged  validity  of  the  contract. 

In  the  case  of  Drumb  v.  Keen,  47  Iowa, 
4.15,  tbe  contest  was  between  tbe  father  and 
tbe  grandparents  for  a  boy  5  years  old  at  tbe 
time.  Tbe  father  lived  In  the  Indian  Terri* 
tory.  had  no  petMu  to  care  for  tbe  child  ex- 
cept an  Indian  or  negro  woman,  and  tbe 
grandparents  bad  taken  care  of  It  from  its 
birth  under  the  claim  of  a  contract  for  the 
custody  of  the  child.  The  conrt  held  the  con- 
tract valid  In  the  sense  the  father  meant  it 
Dot  meaning  to  turn  tbe  child  over  to  the 
grandparoits  permanently,  but  distinctly 
held  that  the  Judgment  of  tbe  conrt  below 
awarding  custody  to  the  grandparents  shoidd 
be  modified  so  as  to  leave  the  father  open 
to  apply  for  his  cnstody  when  ha  ■tamild 
have  reached  maturer  years. 

In  the  ease  of  Ex  parte  Scbumpwt,  a  Rich. 
T-Avr.  S44.  the  wife  was  compelled  to  leave 
her  husband's  home  and  go  to  her  father's 
roof,  taking  with  her  an  infant  daughter,  4 
years  of  age  at  the  time  of  ttxe  last  applica- 
tion by  the  hn^nd.  He  had  made  two  pre- 
vioas  appllcatiws,  wb^  the  child  was  about 
1  year  old  and  when  about  2  years  old.  Tbe 
•  -oort  rested  Its  decision  upon  the  age  and 
sex  of  the  child,  allowing  the  mother  to  keep 
it-  aJid  upon  the  unwarranted  conduct  of  the 
fatli«r  In  forcing  his  wife  from  home. 


In  tbe  caae  of  Ingram  v.  Smith,  1  Head. 
410,  It  appears  that  the  child  was  a  female, 
ftail  and  uahealtt^,  only  8  years  old,  and 
had  been  principally  reared  by  her  grand- 
mother, in  every  way  able  to  care  for  her. 
The  father  had  neither,  home  nor  pnH>erty. 

The  case  of  Legate  v.  Legate,  87  Tex.  248, 
28  S.  W.  281,  was  a  contest  over  tbe  custody 
of  a  little  girl  only  2  years  old  at  the  time, 
who  had  been  placed  with  its  foster  parents 
since  it  was  three  months  old.  The  court 
held  that  a  contract  for  tbe  custody  of  tbe 
child  is  not  void,  but  did  not  decide  to  whom 
the  custody  of  the  child  In  the  case  should 
be  awarded;  the  court  answolng  merely 
questions  certified  to  it. 

In  the  ease  of  Strlngfellow  v.  Somervllle, 
86  Va.  701,  29  S.  E.  685,  40  L.  R.  A.  023,  the 
child  was  a  girl  6  years  old,  placed  in  the 
custody  of  Bunts  by  the  will  of  the  mother, 
acquiesced  in  by  the  father.  The  court 
at  pages  706,  707,  96  Ya.,  page  687,  29  S.  B., 
and  page  625,  40  L.  B.  A.,  shows  that  the  de- 
cision was  put  upon  the  Immorality  of  tbe 
father,  and  the  perfect  fitness  of  the  aunts, 
and  tbe  tender  age  of  the  child,  and  leave  was 
expressly  given  In  the  Judgment  for  the 
father  to  apply  again  if  change  of  circum- 
stances warranted  it 

Green  v.  Campbell.  85  W.  Va.  69B,  14  S.  E. 
212,  is  a  contest,  on  the  one  hand,  between  the 
father  and  stepmother  and  the  grandparents 
for  tbe  custody  of  a  boy  5  years  old.  The  de- 
cision expressly  rested  on  tbe  ground  that  a 
contract  for  the  custody  of  tb»  child  was 
vslld. 

In  Be  Goodenough.  19  Wis.  274,  a  little  girl 
had  been  placed  at  6  years  of  age  with  foster 
parents,  and  she  had  stayed  there  6  years, 
the  home  being  In  every  respect  all  It  ought 
to  be;  and  at  the  time  she  was  placed  there 
she  and  her  mother  were  Inmates  of  tbe 
county  poor  house,  and  the  father  a  convict 
In  the  state  prison;  and  there  was  no  evi- 
dence to  show  that  there  bad  been  any 
change  in  him  morally,  or  that  be  was  pecun- 
iarily fitted  to  care  for  bis  child;  and  It  was 
on  this  last  ground  expressly  t^at  the  case 
went  off. 

In  Cunningham  v.  Barnes,  37  W.  Va.  766, 
17  S.  B.  808,  the  contest  was  over  a  child  7 
years  of  age,  whose  custody  had  been  given 
by  contract  to  the  grandparents  by  tbe  dylug 
mother.  These  grandparents  had  wholly  sup- 
ported the  child,  the  father  contributing  noth- 
ing. Tbe  father  was  showiL  to  be  Immoral, 
hlgb-temi>ered,  without  property.  Tbe  conrt 
expressly  held  (pages  764,  766,  37  W.  Va., 
page  812, 17  S.  E.)  that  the  contract  was  valid, 
and  tested  Its  decision  on  that  ground  and 
upon  the  unfitness  of  tbe  father.  The  step- 
mother in  this  case  had  made  the  father 
prtnnise'  not  to  bring  the  child  to  her  borne,  to 
which  the  court  also  refers. 

The  esse  of  Fullllove  v.  Banks,  62  Mtss.  11, 
was  expressly  decided  upon  the  ground  that 
tbe  mother  should  not  recover  the  custody  of 
her  illegitimate  child  from  Its  alleged  grandf^ 
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motiier,  becanae  the  mother  wu  a  oonuuou 
proatitate. 

In  the  caw  of  Om.  r.  Addlcka.  5  Bin. 
520,  the  father  ot  two  female  children,  aged, 
respectively.  7  and  10  jeara,  was  endeavoring 
to  recover  their  custody  from  hla  former 
wife,  from  whom  he  had  been  divorced  on  the 
ground  of  her  adultery  with  the  man  with 
whom  she  waa  then  living,  and  with  whom 
she  had  gone  through  a  form  of  marriage. 
The  court  at  that  time,  on  account  of  their 
tender  years  (as  the  court  said),  left  these 
girls  with  their  mother.  Three  years  later, 
in  Same  v.  Same,  2  Seig.  &  R.  174,  the  same 
court  (doubtless  having  discovered  its  error) 
delivered  these  childcen  to  their  father. 

What,  now,  are  the  facts  ot  this  particular 
case?  A  great  and  lai^ely  cootrolllug  fact 
la  that  the  father  is  Just  as  suitable  a  person 
morally,  financially,  and  socially  to  have  the 
custody  of  these  children  as  the  appellants. 
The  finding  of  that  fact  malies  it  absolutely 
necessary  that  the  evidence  shall  show  clear- 
ly an  abandonment  by  the  father  of  his  chil- 
dren, op»*ating  in  law  a  forfeiture  of  his 
natural  and  legal  right  to  their  custody.  Ad- 
dressing the  facts  In  this  record  to  the  solu- 
tion of  that  inquiry,  Is  there  any  such  aban- 
donment shown  in  this  case?  When  the  wife 
died,  the  father  was  prosperous,  owned  his 
home,  and  a  partnership  in  four  different 
drug  stores.  He  never  claimed  anythiog  from 
tlie  Armlstead  estate,  the  income  from  which 
was  about  $400  i>er  year,  and  In  which  his 
wife  owned  a  one-sixth  share.  After  his  wife 
died,  leaving  the  children— a  boy.  a  mere  In- 
fant, about  4  months  old,  and  a  girl  about  S 
years  old— with  their  grandmother,  the  fathw 
went  to  Birmingham,  Ala.  He  sustained.  In 
common  with  a  great  many  others  about  that 
time,  great  loss,  as  a  consequence  of  which 
he  was  forced  to  take  the  boiefit  of  the  bank- 
rupt law.  Struggling  on,  he  has  succeeded  in 
regaining  his  financial  footing,  has  married 
a  woman  of  large  means  and  excellent  char- 
acter, who  has  built  in  Birmingham  a  new 
and  elegant  borne.  This  lady,  a  widow  when 
he  married  her,  has  always  been  childless, 
having  no  children  by  her  present  husband 
to  divide  her  affection,  though  she  has  been 
married  to  her  in-esent  husband  since  June, 
1895.  At  the  time  of  the  death  of  the  mother, 
Mrs.  Hibbette  and  Mrs.  Land  were  joung 
ladies,  about  16  and  17  years  of  age,  respect- 
ively. The  mother  died  at  her  mother's 
home,  in  Valden.  In  1894.  Mrs.  Armlstead, 
the  grandmother,  moved  from  Valden  to 
Koscluslto,  making  that  her  home  until  the 
time  of  her  death,  November  25,  1899,  after 
which  the  present  suit  was  brought  A  previ- 
ous habeas  corpus,  brought  a  few  weeks  prior 
to  the  grandmother's  death,  was  dismissed 
after  her  death.  This  first  suit,  though 
brought  in  the  lifetime  of  the  grandmother, 
we  think  la  shown  to  have  been  brought  by 
reason  of  certain  adoption  and  guardianship 
proceedings.  In  the  adoption  proceeding  be- 
gun September  16.  1899,  it  was  asked  that 


the  childroi  be  ad<H>ted  by  tbe  grandmother 
for  her  life,  and  at  her  death  that  the  two 
aunts  should  succeed  to  her  rights.  On  the 
aoth  of  S^tember,  1889,  the  petltioa  for 
guardianship  was  filed,  which  alleged  a^^eUee 
to  be  morally  and  socially  unfit  to  have  the 
custody  of  his  children,  and  on  the  same  day 
a  decree  waa  entered  adjudging  him  morally 
and  socially  unfit  to  have  his  children,  and. 
the  appellee  states  that  he  knew  nothing  of 
any  of  these  proceeding  until  October  15, 
1899,  and  then  learned  of  them  accidentally. 
It  should  here  be  stated  that  Miss  Willie 
Armlstead.  on  October  21,  1896,  married  Mr. 
John  Land,  of  Shrevesport,  La.,  and  went  to 
Shreve^rt  to  live.  On  October  2A,  1807.— 
about  a  year  later,— Miss  Lula  Armlstead 
married  Mr.  Eugene  Hibbette,  of  Shreves- 
port, and  also  went  to  that  place  to  live;  the 
residences  of  the  two  sister*  adjoining,  and 
being  in  the  same  luclosure.  After  the  mar* 
rlage  of  her  daughters,  the  grandmother  for 
several  years  visited  Shrevesput  on  the  in- 
ritation  of  Mr.  Land,  taking  the  childrec 
with  her,  remaining  during  the  scholastic- 
year  only,  returning  with  the  dilldren  in  the 
summ^  to  her  home  and  their  home  In  Kos- 
ciusko. It  Is  perfecUy  obvious  that  ap  to 
the  death  of  the  grandmother,  two  years 
after  marriage  of  one  daughter  and  three 
years  after  the  marriage  of  the  other,  thest^ 
children  had  been  In  the  exclusive  custody  of 
their  grandmother.  During  Christmas,  is;^ 
Mr.  Balnea  and  his  presaat  wife  paid  a  visit 
to  the  children  at  ShreveGfpMt.  La.,  and  duri 
Ing  this  visit  it  Is  evident  that  the  fact  that 
Mr.  Baines  expected  to  reclaim  his  children 
after  the  grandmother's  death  begot  trouble, 
as  appears  from  the  letters  of  Mrs.  Arml- 
stead, the  grandmother,  of  August  10.  ISIK). 
from  Shrevesport,  and  of  A.  A.  Armlstead,  of 
August  21. 1899,  from  Kosciusko,  and  of  Mrs. 
Armlstead,  from  Shrevesport,  Jtily  3.  ISOTt, 
especially,  and  a  letter  of  J.  B.  Land  of  Au- 
gust 21,  1890,  from  Shrevesport  A  letter 
from  Mr.  Baines  from  Birmingham,  I>ecem- 
ber  S,  1897,  to  Mrs.  Land,  shows,  we  think, 
conclusively  that  It  was  his  purpose  to  re- 
claim the  children  only  after  Mrs.  Armi- 
stead's  death.  He  says  therein:  "I  will 
accept  your  pn^osition  in  regard  to  my  dar- 
ling little  ones  for  the  present  I  make  this 
sacrifice  for  dear  mamma's  happiness.  She  Is 
growing  old  now,  and  will  soon  be  called  to 
her  home  in  Heavoi.  She  has  given  to  us 
the  beet  part  of  her  pure  life,  and  now  we 
all  take  pleasure  in  making  her  few  remain- 
ing days  as  happy  as  we  can;  and.  so  long  as 
my  little  ones  are  necessary  to  her  happiness, 
and  not  burdensome  by  reason  of  the  care 
that  they  are  necessarily  to  her,  she  can  keep 
them."  This  being  the  state  of  the  case  in 
the  last  of  August  1890,  the  grandmother 
returned  to  ber  home  in  Koadusko.  with  the 
children,  on  a  telegram  from  her  son,  Mr. 
Armlstead,  and  soon  after  the  adoption  and 
guardianshii)  proceeding  referred  to  took 
place.  It  is  obvious  that  the  grandmother's 
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trtpi  to  ShrereqKMTt  wltb  the  children  were 
visits  foK  sdiool  purposes,  the  grandmottier 
retnmlng  to  her  home  evny  wason;  that 
Mm.  Land  was  In  Shreresport  for  about  a 
jmr  before  the  children  ever  went  there; 
that  Bo«a  Is  staylns  with  the  aunt  to  whom 
she  was  not  tfirm,  and  the  boy  with  Mrs. 
Hlbbette.  The  circumstances  above  set  forth 
sufficiently  explain,  we  think,  the  brining  of 
the  habeas  corpus  In  the  lifetime  of  the 
grandmother.  From  the  wife's  death.  In 
1869,  until  July.  18&1,  the  father  remitted 
nuHithly  to  Mrs.  Armistead,  for  the  children, 
125.  He  failed  In  July,  1891.  and  sent  for 
some  months  (10.  It  ta  shown,  we  think, 
dearly,  that  Mr.  Balbes  sent  checks  covering 
$3,000  after  July,  1891,  and  that  he  has  spent 
at  least  $5,000  from  the  death  of  his  wife 
until  the  bringing  of  this  suit  on  his  children. 
There  li  an  effort  to  show  that  the  f25  per 
month  were  dividends  from  stock  It  la  al- 
leged the  father  assigned  to  Mr.  A.  A.  Arml- 
f>tead  la  trust  for  Bosa.  This,  if  true,  does 
not  alter  the  fact  that  the  father  at  last  was 
the  source  of  the  boun^,— the  principal,— 
and  that  he  constantly  remitted,  which  Is  the 
important  thing  in  this  Inquiry.  This  in- 
rluded  not  merely  these  monthly  remittances, 
but  the  payment  of  many  accounts  for  his 
children  for  drugs,  clothing,  etc  He  never 
Allowed  a  birthday  of  either  child  to  go  by 
without  remembrances  sent,  and  often  did 
the  like  on  holidays.  In  addition  to  this,  he 
made  frequent,  and  sometimes  valuable.'  con- 
tributions to  the  grandmother  and  aunts; 
and,  indeed,  the  relations  all  around,  as  evi- 
denced by  the  letters  in  the  record,  were 
pleasant  ones,  up  to  the  visit  of  appellee  and 
his  wife  to  Shrevesport  during  Christmas, 
ISOS.  The  present  Mrs.  Baines  made  some 
pnmnts  to  the  children,  and  she  la  shown 
Uy  the  testimony  of  two  witnesses  to  have 
manifested  for  them  affection  and  tenderness, 
and  a  de^re  to  promote  their  happiness. 
What  does  the  record  show  as  to  the  state  of 
feeling  between  the  father  and  his  children? 
The  father  came  from  Birmingham  to  see  his 
children  several  times  every  year,  except  for 
one  interval  of  two  years;  and  was  visited 
by  his  AUdrai  at  his  home  in  Birmingham; 
and  thMe  was  a  x^ular  correspondence  kept 
up  between  him  and  the  aunts  and  the  grand-' 
motber,  and  letters  were  also  regularly  writ* 
ten  or  messages  sent  for  the  children  to  their 
rather.  These  letters  and  messages  on  the 
part  of  the  children  breathe  the  tenderest  af* 
fectlon.  They  called  him  "Darling  Pops." 
and  anticipated  his  visits  with  greatest  pleas- 
ure. On  bis  part  hia  letters  show  the  deepest 
and  moat  constant  affection  and  solicitude. 
We  do  not  think  the  expression  on  the  part 
of  these  dilldren  of  a  preference  to  remain 
with  thdr  aunts,  made  In  the  court  below  to 
the  Judge,  entitled,  under  all  the  circumstan- 
ces of  ttils  case,  to  much  conslderatitm.  The 
trial  Judge  was  In  far  better  situation  to 
Judge  as  to  this  particular  point,  seeing  and 
hearing  the  diildien  themselves,  than  we  are. 


reviewing  the  cold  page  unlllumined  by  the 
manner  and  actions  of  the  children  at  the 
time.  The  whole  environments,  all  the  his- 
tory of  the  case,  as  well  as  the  ages  of  the 
children,  and  the  unlikelihood  of  their  com- 
petency at  so  early  an  age  to  make  a  choice 
wise  for  all  the  years  to  come,  are  factors 
entering  materially  into  the  solution  of  this 
question.  The  child  8i>e8klng  out  its  choice 
of  a  custodian  at  10  or  18  selects  with  refer- 
ence alone  to  the  continued  furnishing  of 
those  things  which  make  up  happiness  and 
Joy  for  those  ages.  Hm  horizon  which 
bounds  the  child  of  10  <»r  13  Is  not  the  horiztm 
the  whole  perspective  of  which  It  Is  neceisiiry 
to  take  Into  view  in  determining  who  shall 
have  the  training  and  character  building  of 
(Alldren.  The  vision  of  the  little  ones  of  10 
and  13  sees  nothing  beyond  the  horizon  bound- ' 
iDg  those  years.  They  cannot  balance  the 
advantagefi  and  disadvantages  of  different 
custodians,  so  as  to  correctly  determine 
which  one  will  guide  them  best,  and  fashl<Mi 
them  most  wisely  into  the  make-iip  ot  perfect 
manhood  and  womanhood. 

We  have  purposely  left  for  the  last  the 
alleged  contract  in  the  adoption  proceeding. 
It  was  prayed  that  the  grandmother  should 
have  the  children  for  her  own  during  her 
life,  and  the  aunts  after  her  death.  There  Is 
considerable  conflict  In  the  testimony  as  to 
what  precisely  did  occur  at  the  deathbed  of 
the  wife  and  mother.  It  was  a  scene  of  pa- 
thetic Interest  beyond  power  of  words  prop- 
erly to  describe.  The  very  tenderness  and 
silence  and  awful  sanclty  of  that  scene — 
the  last  Interview  between  the  husband  and 
wife — would  make  it  doubly  hard  for  the 
husband  to  express  any  dissent  If  he  felt  it 
from  her  expressed  wishes.  The  cold  pro- 
cesses of  reason,  proper  enough  as  tests  of 
conduct  In  the  ordinary  transactions  of  life, 
are  not  the  alembic  by  which  to  try  the  rea- 
sonableness of  conduct  In  the  pain  and  pas- 
sion of  such  an  hour.  If,  however,  we 
should  accept  the  appellants'  version  that 
the  mother  made  in  the  presence  and  with 
the  assent  of  the  father  a  contract  whereby 
she  gave  the  custody  of  the  children  to  their 
grandmother  for  her  life,  and  after  her  death 
the  custody  of  Rosa  to  one  aunt  and  Willie 
to  the  other,  the  aunts  being  tlieu  about  16 
and  17  years  of  age,  respectively.  It  follows, 
as  settled  law,  that  the  whole  contract  was 
null  and  void,  as  against  public  policy.  But 
more  than  this  follows.  As  a  matter  of  fact. 
It  follows  that  the  custody  during  the  grand- 
mother's life  from  1880  to  November,  1889, 
was  the  exclusive  custody,  so  far  as  the  cour 
tract  right  la  concerned  of  the  grandmother. 
Indeed,  the  atmts,  at  16  and  17,  were  them- 
selves of  years  too  Immature  to  constitute 
them  custodians  of  the  children;  and  this  Is 
not  only  the  result  of  the  contract,  but  It 
Is  actually  what  occurred,  since  one  aunt 
lived  for  three  years  and  the  other  two  In 
Shrevesport,  La.,  the  grandmother  retaining 
exclusive  custody  of  the  children  throughout 
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that  time.  Tfals  ti  an  exceedingly  important 
result,  both  from  the  contract  and  from  the 
fhcta  In  the  case,  in  view  of  the  fact  that 
the  appellants  contend  that  they  had  had 
the  custody  and  care  of  the  children  jointly 
with  the  grandmother  during  her  life,  and 
solely  themselves  after  her  death.  It  is 
obTlouB  that  this  Is  not  the  fact.  If  It  may 
be  stated.  In  some  necessary  view,  that  the 
aunts  cared  for  the  children  with  the  grand- 
mother before  their  marriage,  It  yet  remains 
true  that  for  three  yean  as  to  one,  and  to 
two  years  as  to  the  other,  after  marriage, 
the  grandmother  exercised  exclusive  custo- 
dy and  control.  It  Is  patent  that  on  the 
contract  alone,  if  It  had  been  valid,  neither 
annt  could  predicate  any  right  while  the 
grandmother  lived.  And  so,  if  the  right  of 
the  aunts  li  to  be  placed— as  alone  it  could, 
In  any  case,  be  placed— upon  the  ground 
that  they  had  stood,  as  a  matter  of  fact,  In 
loco  parentis  to  these  children  from  the 
death  of  the  mother,  and  the  other  fact  that 
the  father,  by  his  conduct  had  abandoned 
them,  and  allowed  the  appellants  wholly  to 
provide  for  them,  and  the  relations  of  pa- 
rental and  filial  strength  to  grow  up  between 
the  children  and  aunts,  then  it  Is  clear  that 
the  facts  In  this  record  show  no  such  aban- 
donment In  the  first  place,  and,  In  the  sec- 
ond, there  was  a  break  of  three  and  two 
years  In  the  custody  and  care  of  the  aunts. 
It  win  not  do  to  say  that  merely  because 
the  aunts  have  nursed  tenderly  these  chil- 
dren, and  cared  for  them  moat  affectionate- 
ly for  seven  or  ten  years.— seven  of  them  in 
conjunction  with  the  grandmother,- and  be- 
cause, therefore,  they  have  come  to  love  the 
children  as  If  they  were  their  own,  and  the 
children  them  as  If  they  were  their  jiarents, 
BO  that  the  severance  of  these  relations 
would  bring  great  grief  to  both,  the  aunts 
should  retain  the  cnstody.  It  might  well  be, 
and.  Indeed,  It  Is.  the  case  here,  that  all  this 
granted,  there  stands,  another  figure  on  the 
scene,- the  father,— who  has  moat  abundant- 
ly supplied  their  every  want  ^bo  has  kept 
up  by  correspondence  and.by  visits  the  tie  of 
filial  and  parental  tenderness,  who  Is  con- 
ceded to  be  financially,  socially,  and  morally 
as  fit  a  custodian  as  the  aunts,  standing  with 
arms  opened  calling  his  children  home,  and 
whose  heart  must  bleed,  we  must  believe,  as 
sorely  as  the  aunts,'  If  these  children  are 
kept  from  his  bosom.  It  must  be  remember- 
ed that  he  has  no  other  children;  that  bis 
present  wife  is  childless.  It  must  also  be 
remembered  that  one  of  the  aunts  has  a 
child  of  her  own,  and  that  the  other  has  only 
been  married  two  years.,  and  may  have  chil- 
dren of  her  own.  If  these  children  are 
awarded  to  their  father,  they  not  only  re- 
turn to  their  natural  and  legal  protector,  but 
they  return  to  one  home,  where— a  matter 
of  vital  importance  to  their  happiness— they 
will  have  the  companionship  of  each  other 
until  mature  years  shall  come;  the  ties  of 
brotherly  and  sisterly  affection  will  be  knit 


so  that  time  cannot  break  them.  On  the 
contrary.  It  is  but  the  accident  of  the  situa- 
tion that  the  aunts  live  now  on  adjoining 
lots  within  one  incltraure.  One  husband 
earns  as  his  salary  as  district  attorney  about 
$3,000  per  year;  the  other  about  $1,500  per 
year.  The  present  Mrs.  Balnea  Is  worth 
over  $30,000.  and  Mr.  Balnea  la  earning  a  sal- 
ary of  about  $1,200  a  year,  has  a  few  thou- 
sand dollars  in  money  and  other  property, 
and  owns  some  stock  in  Collier  Drug  Com- 
pany, of  Birmingham,  of  which  he  Is  vice 
president  In  the  changing  scenes  of  life,  Is 
It  at  all  unreasonable  to  antlclitate  the  time 
when  these  aunts  may  live  in  difTereot 
homes,  distant  each  other;  and.  If  that 
time  ahall  come,  will  not  there  be  as  crael 
a  severance  of  affection's  ties  between  one 
aunt  and  the  boy  and  the  other  aunt  and  the 
girl,  and  also  between  the  brother  and  tb« 
sister?  Again,  one  of  the  aunts  has  chil- 
dren of  her  own;  pcfflslbly,  also,  the  other. 
There  would  then  be  two  sets  of  chlldrai 
in  each  household.  It  is  not  nature  that  the 
same  affection  could  exist  between  the  aunts 
and  these  children  which  would  exist  be- 
tween the  mothers  and  their  own  chiidreo. 
Most  obviously,  these  gentlemen,  Mr.  Land 
and  Mr.  Hlbbette,  are  entitled  to  the  high- 
est praise  for  their  noble  conduct  in  agree- 
ing to  take  care  of  these  children  and  these 
aunts  for  their  pure  and  unselfish  love  lav- 
ished upon  them  for  years.  But  they  are  not 
legally  bound  for  the  maintenance  and  edo- 
cation  of  these  children.  If  death  should  re- 
move them.— as  It  removes  us  all  In  time.- 
where,  then,  would  be  the  expectation  of 
these  children?  Is  It  not  clear  that  all  they 
get  from  uncles  and  aunts  while  living  Is 
bounty  merely,  and  that  at  the  death  of  the 
uncles  and  aunts  they  cannot  become  their 
heirs  If  nearer  kin  be  living?  ShaJI  these 
two  children  grow  up  with  this  sense  of  de- 
pendence embittering  Ufe?  All  this  la  viuA- 
ly  different  under  the  father's  root.  He  Is 
bound  by  the  law  of  the  land  to  malnt^ 
and  educate  these  children.  They  become 
his  heirs  when  he  dies  Intestate.  So  far  as 
thla  record  discloses,  they  have  experienced 
from  the  stepmother  so  far  kindness  aloD& 
Every  consideration  would  prompt  her  to 
Gontlnuethat  klndnass.  Love  for  the  husbaod, 
if  there  were  none  for  the  children,  would 
demand  this,  that  there  might  be  peace  la 
the  home.  But  the  teatlmtniy  is  that  she  has 
manifested  affection  for  them  evidenced  tj 
substantial  tokens. 

Once  more,  what  Is  meant  by  tbe  best  in- 
tOTest  of  the  ehUd?  That  which.  In  the 
whole  view  from  the  age  at  which  the  child 
Is  when  the  court  la  called  on  to  decide  to 
the  years  of  majority,  most  sorely  will  build 
Into  fine  characters,  and  make  them  fit  for 
the  successful  discharge  of  the  duties  de- 
volving upon  them  as  man  and  woman;  not 
that  which  merely  gilds  with  rainbow  hues 
the  childhood  sky.  At  the  base  of  that  char- 
I  acter  which  Is  to  make  real  happiness  vhm 
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the  bor  ihan  haTe  become  himself  a  men 
^erhepe  a  fattier)  and  the  i^rl  a  woman 
(periMcpa  a  mother)  Ilea  bj  Immutable  moral 
law  tbe  doty  of  obedience  to  jiarenla,  the 
neceasltr  oC  anbjectlon  to  the  firm  and  kind- 
ly dleclp&ne  of  the  honaehold,  where  son  and 
daughter  render  the  honor  and  reverence 
and  the  obedience  which  make  them  the  Joj 
at  Ouir  parents*  borne,  and  prepare  them 
to  expect  the  like  when  they  shall  become 
ftithers  and  mothers.  It  was  not  omitted 
to  be  penned  that  ife  who  had  for  His 
bnsinesB  tbe  redemptlm  of  the  worid  re- 
mained to  matnrest  years  **Bnbject  to  bis 
parents."  If  "duty**  Is  the  snbltanest  word 
In  onr  lanKuaee.  we  sbonld  take  care  ttut 
tlonff  with  happiness  and  pleasure,  Its  vary-. 
Ins  obllgatlone  to  father  and  to  mother,  to 
sister  and  brother,  are  thoronghly  learned 
whem  Ood  ordained  them  to  be  learned,— In 
the  play  of  household  life  from  Infancy  to 
majority;  so  that  when  It  la  correctly  aald 
Uut  In  Inquiries  Uke  this  the  pole  star  Is 
the  best  Interest  of  the  child,  we  have  not 
aolTed  the  trouble  until  we  hare  come  to  a 
sound  comprehension  of  trhat  the  law  em< 
Ineea  In  the  scope  of  that  phrue,  **the  best 
taiterest  of  tbe  child." 

Summing  up,  then,  our  review  of  the  facts 
touching  the  contract;  two  things  seem  to 
ns  clear:  First,  that.  If  the  contract  was  as 
contended  by  appellants,  they  cannot  claim 
any  right  under  It,  since  It  Is  utterly  void; 
second,  that.  If  yon  look  at  tbe  contract  ns 
mumlDlng  the  retatlons  of  the  parties  In 
connection  with  all  tbe  drenmstances  of  the 
caae,  It  la  plain  that  the  father  has  never 
abandoned  these  children,  or  lost  his  right 
to  reclaim  their  custody.  The  duty  which 
has  been  placed  upon  the  court  Is  an  ex- 
tremely embarrassing  one,  painful  to  the 
test  degree.  We'  could  wish  that  all  the  as- 
perities which  have  marked  this  lltlgatton 
may  be  smoothed  away,  and  kindliness  take 
the  place  of  bitterness.  Prononndng  now 
the  Judgment  of  the  law  after  the  most 
painstaking  consideration  of  this  caae,  we 
are  constrained  to  affirm  the  Judgment  of 
the  learned  court  below. 

Judge  GAI^OOX  being  dlsquallfled  by 
reason  of  having  been  of  counsel,  the  Hon- 
orable FRANK  JOHNSTON  mi  amwlnted 
u  fecial  Judge  In  his  place. 


UBHPHIB  ft  a  B.  GO.  V.  OLOVBB  et  aL 
(Supreme  Oonrt  of  Hisrissippi.   Jan.  21,  1901.) 

RAILROADS— RBCBIVSRS— PURCHASERS  AT  RB- 
CKIVBB'S  3ALB-REVIVAL-PLBAD- 
INO— WAIVBaL 

1.  Receivers  of  a  railroad  are  liable  as  such 
for  damages  anfttained  by  reitson  of  thnlr  fail- 
DTe  to  DiaJntnin  a  suitable  cattle  guard. 

2.  Wh^n  un  action  against  the  receivers  of  a 
nilroad  for  damages  occasioned  br  their  fail- 
ure to  keep  a  suitable  cattle  guard  across  the 
track  was  dismissed  because  of  the  discharge 
01  tbe  receiver  on  a  sale  of  the  road,  on  pro- 


ceedings to  revive  the  cairae  against  a  company 
having  purchased  the  land  and  franchiHes  in 
the  state,  the  fact  that  another  company  bad 
purchased  all  the  rolling  stock  and  the  rest  of 
the  road  was  no  defense. 

3.  Where  a  decree  authorizing  the  sale  of  a 
railroad  by  receivers  declared  that  the  pur- 
chasers should  pay  any  liability  incurred  by  the 
receiver,  and  the  deed  redted  Uiat  such  lia- 
bility should  be  borne  by  the  purchaser,  the 
pnrchaser  was  liable  for  any  damages  arising 
from  tbe  receiver's  failure  to  maintain  a  suffi- 
cient cattle  guard. 

4.  Plaintiffs  In  an  action  against  the  receivers 
of  a  railroad,  on  dismissal  of  the  suit  by  reascm 
of  the  discharge  of  the  receivers  owing  to  a 
sale  of  the  toad,  suggested  a  revivor  against 
tbe  purchaser,  and  judgment  niai  was  entered 
against  the  purchaser,  and  a  scire  facias  issued. 
The  purchaser  moved  to  gnnfih  the  scire  fncias 
00  the  ground  that  Code  1S92,  |  &BQ,  providing 
that  smts  against  public  officers,  trustees,  or 
others  In  a  similar  position  may  be  sued  In 
the  name  of  their  saccessors,  did  not  authorize 
the  revival,  but,  on  the  overruling  of  the  mo- 
tion, pleaded  generally  to  tbe  merits,  field, 
that  by  pleading  to  the  mwits  the  purchaser 
entered  Its  appearance,  and  waived  any  objec- 
tion to  the  revivaL 

Appeal  from  drcnlt  conrt,  Alcorn  county; 
E.  O.  Sykea,  Judge. 

Action  by  P.  8.  Olovw  and  another  against 
tbe  Memphis  ft  Charleston  Railroad  Com- 
pany. From  a  Judgment  In  favor  of  plaln- 
tlflfs,  defendant  appeals.  Affirmed. 

P.  S.  Glover  and  John  Parker  filed  their 
declaration  against  Charles  M.  McGhee  and 
Henry  Fink,  receivers  of  the  Memphis  & 
Charleston  Railroad  Company,  alleging  that 
defendants  were  at  the  time,  and  had  been 
for  several  years  prior  thereto,  operating  the 
Memphis  &  Charleston  Railroad  as  receivers, 
and  during  the  year  1867  they  failed  to 
keep  a  suitable  and  necessary  cattle  guard 
across  its  track  where  It  entered  the  Inclosed 
fleld  which  they  cultivated  during  that  year. 
The  suit  was  for  the  statutory  penalty  of 
J230,  and  damages  to  their  crop  caused  by 
stock  entering  their  field  over  the  cattle 
guard.  McGbee  and  Fink,  as  receivers,  de- 
murred to  the  declaration,  and  the  demurrer 
was  overruled.  About  this  time  the  Mem- 
phis &  Charleston  Railroad  was  sold,  and 
the  receivers  were  discharged.  The  receiv- 
ers then  pleaded  their  discharge,  which  was 
held  to  be  a  good  defense.  Plaintiffs  then 
filed  a  suggestion  of  revivor  against  tbe 
Memphis  &  Charleston  Railroad  Company, 
and,  on  the  facts  stated  In  their  petition, 
asked  that  judgment  nisi  be  entered  against 
the  Memphis  &  Charleston  Railroad  Com- 
pany, successors  In  right,  title,  and  interest 
of  said  receivers,  and  that  a  writ  of  scire 
facias  issue  upon  said  Judgment,  directing 
tbe  Memphis  &  Charleston  Railroad  Com- 
pany to  Bhow  cause,  if  any,  why  said  cause 
should  not  be  revived  against  it.  The  court 
granted  the  Judgment  nisi,  and  directed  that 
a  scire  facias  be  issued  against  said  com- 
pany. This  company  appeared  and  moved 
to  quash  the  scire  facias  on  the  ground  that 
a  scire  facias  could  not  issue  against  a  cor- 
poration In  this  state,  and  that  appellees* 
right  of  action  was  barred  by  the  statute  of  t 
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llmlutlons,  aod  that  the  Judgment  nisi  up- 
on which  It  was  entered  was  void  for  want 
of  notice  to  It.  This  motion  was  overruled. 
The  MemphiB  &  Charleston  Railroad  Oom- 
pany  then  answered.  A  demurrer  to  this 
answer  wpa  sustained.  The  cause  was  then 
revived  against  appellant  company,  and  it 
pleaded,  and  a  trial  was  had  npon  the  mer- 
its, resulting  In  a  verdict  and  Judgment  for 
the  plaintiffs. 

Inge  &  Lamb,  for  appellant  J.  M.  Boone, 
for  ap[>elleea. 

WHITFIEILD,  a  J.  The  receivers  were 
liable  as  such.  See  Little  v.  Dusenberry,  46 
N.  J.  Law,  «41:  Klein  v.  Jewett,  26  N.  J. 
Eq.  476;  Beach.  Rec.  |  71&  Section  669  of 
the  Code  of  1882  is  as  follows:  "Actions  by 
or  against  public  officers  In  their  official 
character,  or  by  or  against  trustees  or  com- 
missioners In  reference  to  the  trust  commit- 
ted to  them,  or  by  or  against  persons  who 
occupy  a  similar  position  to  that  of  public 
officers,  trustees,  or  commissioners,  shall  not 
abate  on  account  of  the  change  of  the  person 
occupying  such  position,  but  may  be  revived 
and  proceeded  with  In  the  name  of  the  suc- 
cessor of  such  person."  It  Is  insisted  that 
the  suit  against  the  receivers  could  not  be 
revived  against  the  appellant,  as  the  success- 
or of  the  receivers,  and  that  a  receiver  Is 
not  a  person  similar  to  a  public  officer,  trus- 
tee, or  commissioner,  within  the  meaning  of 
section  669.  This  suit  was  originally  Insti- 
tuted against  the  receivers.  Pendiug  the 
suit  the  old  Memphis  &  Charleston  Railroad 
Company  was  sold  by  order  of  the  United 
States  circuit  court  of  the  Western  district 
of  Tennessee.  At  that  sale,  which  was  of 
the  whole  road  as  an  entirety,  the  Southern 
Railroad  Company,  a  corporation  chartered 
under  the  laws  of  the  state  of  Virginia,  pur- 
chased all  the  property  of  every  kind  and 
description  In  the  states  of  Tennessee  and 
Alabama,  and  all  elsewhere,  except  the  rail- 
road, real  estate,  and  franchises  of  the  old 
Memphis  &  Charleston  Railroad  Company 
within  the  state  of  Mississippi,  which  last 
was  purchased  by  a  new  corporation  by  the 
same  name,  to  wit,  Memphis  &  Charleston 
Railroad  Company,  to  he  chartered  by  the 
state  of  Mississippi,  and  which  was  subse- 
quently chartered  by  the  state  of  Mississippi. 
It  Is  entirely  immaterial  that  the  equip- 
ments, chattels,  choses  in  action  of  the  old 
Memphis  &  Charleston  Railroad  Company 
were  all  conveyed  to  the  Southern  Railroad 
Company,  since  what  was  Involved  here  Is 
the  liability  to  penalty  and  damages  for  fail- 
ure to  construct  and  maintaiiT  a  suitable  cat- 
tle guard  on  that  part  of  the  road  lying  in 
the  state  of  Mississippi.  It  was  failure  to 
properly  deal  in  this  respect  with  the  road- 
bed and  real  estate  within  the  state  of  Miss- 
issippi that  gave  rise  to  this  action.  The 
terms  of  the  decree  of  the  2Cth  of  February, 
1S98,  expressly  provided  that  "such  purchas- 


'  en,  or  their  luccesson  or  ascigni  [In  the 

plural,  and  therefore  embracing  appellant], 
should  pay  any  unpaid  Indebtedneu,  obliga- 
tion, or  liability  contracted  or  Incurred  by 
the  receivers  before  delivery  of  the  property 
;  sold."  And  the  deed  made  to  the  appellant 
In  putBuance  of  this  decree  upressly  re- 
cites aa  a  condition,  compliance  with  which 
was  essential  to  the  Investiture  of  title  hi 
the  appellant  to  the  property  claimed  by  it 
in  the  state  of  Mississippi,  that  such  liabili- 
ties should  be  paid  by  the  purchaser.  It  is 
thus  perfectly  clear  that  the  appellant,  which 
accepted  this  deed,  could  not  take  Its  bene- 
fits without  fulfilling  the  obligations  It  im- 
posed; and  one  of  those  obligations  was  to 
pay  any  llablUttes  Incurred  by  said  receivers 
before  delivery  of  the  property  sold.  It  Is 
well  settled  that  under  the  decree  and  deed 
containing  such  stipulation  the  appellant  Ii 
liable.   Beach,  Rec.  i  736. 

But  it  Is  insisted  that  If  the  appellant  li 
liable  this  suit  could  not  be  revived  against 
It  by  scire  facias,  and  that  section  669  of  the 
Code  of  1892  does  not  authorize  such  re- 
vival; It  being  inaisted  that  a  receiver  is 
not  a  person,  within  the  meaning  of  the  sec- 
tion, similar  to  a  public  officer,  trustee,  or 
commissioner.  We  do  not  think  It  material 
to  consider,  In  the  attitude  of  the  pleadings 
in  this  case,  whether  technically  and  literally 
the  revival  was  proper  under  said  section 
069,  for  the  reason  that  after  the  appellant's 
motion  to  quash  the  scire  facias  was  over- 
ruled It  did  not  stand  on  the  pn^sitlon  that 
no  such  revival  could  be  had,  allow  Judg- 
Dient  to  be  taken  In  the  court  below,  and  ap- 
peal to  this  court,  presenting  that  ground, 
but  pleaded  generally  to  the  merits,  both  by 
its  answer  and  by  the  plea  of  the  general 
Issue  subsequently  filed,  and  thus  entered  ItB 
appearance.  This  course  was  a  compleu 
waiver  of  any  right  to  insist  upon  an  im- 
proper revival  by  scire  facias.  Says  Judge 
Thompson  (1  Thomp.  Corp.  |  S98),  "By  so 
appearing,  it  admitted  Its  successorshlp  to 
the  precedent  corporation,  and  Its  liability  in 
case  the  precedent  corporation  should  be  ad- 
Judged  liable."  So.  here,  by  appearing  to 
the  merits  appellant  admitted  Its  successor- 
shlp,  and  Its  liability  at  all  events  in  case 
the  receivers  had  been  liable.  It  is  abund- 
antly settled  (see  1  Thomp.  Corp.  §§  40(MW, 
inclusive)  that  consolidation  does  not  destroy 
any  of  the  precedent  corporations,  in  such  a 
sense  as  works  an  abatement  of  actlooa 
pending  against  them,  and  requires  the  plain- 
tiff In  such  actions  to  begin  anew  against 
the  consolidated  company.  It  Is  variously 
held  that  In  such  cases  new  process  Is  nec- 
essary, and  that  new  process  Is  not  neces- 
sary, and  that  the  case  may  be  proceeded 
with  by  a  mere  amendment  bringing  in  the 
consolidated  company  (see  1  Thomp.  Corp. 
§  403),  or  that  a  consolidated  company  may 
be  substituted  as  defendant  by  an  order  of 
the  court  to  that  effect,  without  any  new 
process.  Whatever  may  be  the  true  con- 
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itmctloo  of  section  680  Ai  to  wbetber  the 
app^ant  !■  the  sacceawr.  so  as  to  authorise 
a  reriTti  hj  scire  facias,  ire  tblnk,  for  the 
naaon  above  glTm,  the  appelloDt  appeared 
to  the  merits,  and  was  thus  for  all  poiposes 
Id  court 

If  It  were  necessary  to  the  dedaloii.  It 
might  he  well  worth  conaldcntloD  whether, 
pnctlcally  and  snbstantialij,  for  all  the  pur- 
poses of  Justice,  the  receivers  were  not  aim- 
Oar  to  trustees  or  commissioners,  and  wheth- 
er the  appellant  Is  not  the  socceasor  In  title 
and  Intmst,  nnder  Bond  t.  State,  68  Miss, 
us;  »  Sooth.  858,  and  Hardee  t.  Olbbs,  60 
Ulo.  802,  eepedally  In  vtow  of  the  proTl- 
aioos  of  the  deans  and  deed  already  men- 
tioned, 80  as  to  authorise  the  reTlval.  Bnt, 
in  the  view  we  have  taken.  It  Is  unnecessary 
to  decide  this. 

Tho  briefs  on  both  sides  In  this  case  dis- 
play great  wealth  of  learning  and  most  dili- 
gent research,  but  we  do  not  deem  it  neces- 
sary to  say  anything  further  than  that  we 
(kid  no  error,  and  the  Judgmoit  Is  affirmed. 


TYNBB  T.  STATB. 
(Sapnaie  Orart  of  Hlsdsslppi.  Jan.  14,  1901.) 

RAPE— ATTEMPT- EVr  DENCE—SUFFICIBNCT. 

According  to  the  teatimon7  of  prosecutrix, 
iccused  came  to  the  kitchen  door,  wbere  she 
vai  at  work,  and  put  bis  hand  on  her  arm  and 
made  complimentary  remarks  to  her,  and  she 
Beized  a  pair  of  scissors  and  cut  him,  when  he 
disappeared,  and  she  made  do  alarm,  bat,  oa 
foing  into  the  front  room,  found  bim  there. 
He  threw  her  down,  and  she  screamed  for  help 
sod  struggled,  but  her  clothing  was  not  toru. 
She  testined  that  her  husband  was  absent. 
No  blood  was  seen  from  the  alleged  cut  given 
accused.  Her  father  and  mother  lived  near, 
bat  she  made  no  complaint  for  two  days,  when 
»be  told  her  husband.  Accused  testified  that 
prosecutrix  conseated,  bnt  that  they  were  in- 
terrupted  by  hearing  her  husband.  Held,  that 
the  erldence  was  insufficient  to  sustain  a  cou- 
Tictlon  for  attempt  to  rape. 

Appeal  from  circuit  court  Amite  county; 
Jett  Ttoly,  Judge. 

F.  T.  h.  Tynes  was  ccmvlcted  of  an  at 
tempt  to  commit  r^,  and  he  appeals.  Be- 
Tersed. 

On  the  trial  the  ^oeecutrix  teatifled  ttiat 
the  crime  was  committed  at  her  home  about 
12  o'clock  in  the  day;  that  she  was  21  years 
old,  and  had  beat  married  about  &  years; 
that  appellant  first  came  to  the  kitchen  door, 
where  tba  was  at  worl^  and  pnt  hte  hand 
on  her  arm  and  b^an  to  tell  her  how  much 
be  thought  of  her  and  how  pretty  she  was, 
when  she  asked  him  to  remove  his  hands 
and  asked  hhn  if  he  vas  crasy  and  took  up 
a  pair  at  scissors  and  cut  him  (bat  there 
was  no  blood  seen);  that  she  made  no 
alarm,  bnt  knew  wl^t  he  meant;  that  he 
disappeared  and  was  gone  20  or  80  minutes, 
aad  as  she  went  Into  a  front  room  ahe  found 
that  the  windows  had  been  closed  and  the 
nrtalns  ptdleA  down,  and  as  she  opened  the 


door  appellant  grabbed  her  arms  behind  her 
and  tried  to  throw  her  down,  and  asked  her 
to  give  up  to  him;  that  she  tried  to  get 
away  from  him,  but  saw  she  could  not  get 
loose  by  begging,  and  she  screamed  for  help, 
when  he  turned  her  looee,  and  that  he  threw 
ho:  down  and  tried  to  poll  her  clothes  up; 
that  tha«  was  no  one  at  the  time  on  the 
place,  and  her  husband  had  ^me  away,  and 
a  little  negro  boy  who  stayed  there  was  in 
the  field;  that  her  dothlng  was  not  torn,  and. 
that  she  screamed  for  help;  that  her  hus- 
band came  home  that  night,  but  she  made 
no  complaint  to  him  about  It  until  Wednes* 
day  after  the  assanlt  bad  been  committed 
on  Monday  beftwe;  that  her  father  and 
mother  lived  near  hn.  and  she  did  not  tdl 
them  until  Wednesday;  that  several  people 
lived  near  her;  that  when  qtpeltont  turned 
her  loose  she  tolA  him  what  would  be  done 
if  she  lived  to  see  her  husband;  and  that 
he  said,  "WhenAw  you  tell  your  husband,  I 
wlU  kill  you  as  soon  as  you  da"  Appellant 
testified  that  he  did  go  to  the  house  of  Mrs. 
Shirty  on  the  day  he  was  charged  to  have 
cfHnmltted  the  usault.  and  that  he  was  in 
the  act  of  having  sexual  intercourse  with  her 
when  they  were  interrupted  by  Mr.  Shlrly 
calling  to  the  negro  boy,  bnt  that  she  con- 
srated.  After  the  state  rested,  appellant 
made  a  motion  to  exclude  the  evld^ce.  This 
mott<m  was  overruled.  Appellant  was  cuu- 
vlcted.  His  motion  for  a  new  trial  was  over- 
ruled, and  he  appealed. 

Cassedy,  KatcUfl  &  Caasedy,  for  appellant. 
Monroe  McGlurg,  Atty.  Gen.,  for  the  State. 

TERRA L,  J.  Upon  earnest  and  repeated 
consideration  of  this  case  as  now.  developed, 
we  are  constrained  to  declare  that  the  facts 
contained  In  this  record  are  not  In  such  har- 
mony and  consistency  of  relation  as  to  sup- 
port with  satisfaction  the  verdict  of  the  Jury. 
The  law  of  the  case  may  be  found  in  Mon- 
roe T.  State.  71  Miss.  196,  18  South.  884. 

Reversed  and  remanded. 


McBAIN  et  al.  v.  RODOGaiS  (BOARD  OF 
COM'BS  OF  YAZOO  &  M.  DELTA. 
GarQishce). 

(Supreme  Court  of  Mississippi.   Jan.  7,  1901.) 

QARNISHMENT— PUBLIC  CORPORATIONS— LIA- 
BILITV  TO  ANSWER. 

The  board  of  commissiouers  of  the  Yazoo 
ft  JGssissippi  Delta  cannot  be  required  to  an- 
swer as  garnishee,  if  th^  object,  since  they 
are  a  public  corporation,  organized  for  public 
purposes. 

Appeal  from  circuit  court  Ooahoma  coun- 
ty; P.  H.  Lowery,  Judg& 

Actiui  by  McBain  Bros,  against  H.  P. 
Rodgers,  In  which  the  board  of  commlssion- 
ers  at  the  Yasoo  ft  Mississippi  Delta  were  ■ 
summoned  as  gamisheea  From  an  order 
dismissing  the  garnishment  luvceedlnga. 
plalntlflto  appeal.  Afllnned.         ^  j 
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The  Tawo  &  Ulsalsstppl  Delta  Board,  gar-  ] 

nlsbee,  filed  its  motioii  In  the  circuit  court 
asking  to  be  dismissed  and  dlsctiaiired  from 
further  answering  the  writ  of  pinilshment, 
setting  up  In  Its  motion  that  It  Is  a  public 
corporation,  organized  under  the  laws  of  the 
state  for  public  jnirposes.  The  motion  was 
sustained  by  the  court  below,  and  plaintiffs 
appeal 

R.  H.  Wlldberger,  for  appellants.  Sam  C. 
Cook  and  J.  W.  Cutrer,  for  appellee. 

WHITFIELD,  C.  J.  We  have  recently 
held  that  a  county,  a  municipal  gorernment- 
al  subdivision  of  the  state,  cannot  be  re- 
quired to  answer  as  garnishee  if  It  objects. 
For  the  same  reasons,  the  appellee,  the  levee 
board.  Is  not  to  be  required  to  answer  as 
garnishee  if  it  objects.  Affirmed. 


PERKINS  et  at  T.  R0US8. 
(Supreme  Court  of  Misslsslppt.  Jan.  7.  1901.) 

PARTNBRSHtF^UBSBQUINT  CORPORATION- 
DEBTS— INDIVIDUAL  LIABILITY. 

Where  a  partnership  opened  an  account 
with  plaintiff,  and  continued  purchasing  from 
him  tor  two  years,  without  notifying  him  thut 
they  had  sabaequently  t>ecome  incorporated,  or 
recording  their  charter  in  the  office  of  the  chan- 
cery clerk  of  their  county,  the  members  were 
reaponsible  as  partners  for  the  debts  of  the 
corporation. 

Appeal  from  chancerj  court,  Tate  county; 
J.  C.  Longstreet,  Chancellor. 

"To  be  officially  reported." 

BlU  by  Obarles  Broadway  Ronss  against 
O.  O.  Perkins  and  others.  From  a  decree 
for  plaintiff,  defendants  appeal.  Affirmed. 

The  bill  alleges  that  some  time  In  the  year 
1892  Che  defendants,  C.  a  Perkins,  J.  H. 
Bernard,  and  R.  A.  Bflller,  began  to  do  a 
mercantile  bualness  In  the  town  of  Grenada, 
Miss.,  under  the  firm  name  of  R.  A.  Miller 
ft  Co.,  and  continued  same  for  a  period  of 
nearly  three  years,  during  which. time  they 
bought  of  complainant,  on  open  account, 
goods  for  flielr  store  amounting  to  over 
76.000.  the  last  item  being  of  date  June 
28,  189B,  and  of  said  amount  the  sum  of 
9743  was  atlU  due;  that  said  firm  or  com- 
pany failed  some  time  in  1895,  selling  their 
entire  stock  to  some  person  unknown  to 
complainant,  claiming  to  pay  an  alleged  In- 
debtedness to  the  purchaser,  and  ceased  to 
do  business;  that  during  the  time  of  the 
continuance  ot  the  business,  complainant  had 
no  knowledge  of  any  arrangements  between 
the  members  of  the  said  firm,  under  which 
they  were  conducting  this  buslnes^  other 
than  that  usually  existing  in  mercantile 
firms  or  partnerships,  with  general  liability 
of  all  the  partners,  auch  aa  complainant  sup- 
posed the  said  B.  A.  Miller  (Company  to  be 
during  Its  dealings  with  them;  that  nothing 
was  dme  at  any  time  to  indicate  that  there 


was  a  coiporatlon;  that  after  the  failure  of 
the  R.  A.  Miller  (Company,  complainant 
learned  for  the  first  time  that  the  R.  A.  Mil- 
ler (Company  claimed  to  be  Incorporated, 
with  a  limited  liability  of  the  corporators; 
that  it  commenced  business  as  a  partnership, 
and  did  not  attempt  to  become  Incorporated 
until  the  latter  part  of  the  year  1893;  and 
that  the  B.  A.  Millw  Company  was  never 
legally  Incorporated,  beoinse  ft  did  not  com- 
ply with  the  statutmy  requirements.  The 
prayer  of  the  bill  is,  Inter  alia,  for  a  personal 
decree  against  each  of  the  defoidants  for 
the  amount  of  the  indebtedness.  All  the 
defendants  Join  in  the  answer,  and  set  op 
that  the  B.  A.  Miller  Company  was  regularly 
and  lawfully  Incorporated,  deny  all  personal 
liability  for  any  of  the  debts  of  the  corpora- 
tion, and  deny  that  any  at  them  had  beoi 
guilty  of  any  acts  or  c(mduct  that  make  them 
liable  for  the  debts  of  the  &  A.  Miller  Com- 
pany. The  charter  of  the  B.  A.  Miller  Com- 
pany was  published  in  a  newspaper  for  three 
weeks,  and  was  approved  by  the  govenior 
on  the  24th  day  of  October,  1893,  and  was 
recorded  In  Uie  secretary  of  state's  office, 
but  was  neva  recorded  In  the  chancery 
clerk's  office  of  Ormada  county,  where  the 
business  was  located.  From  a  decree  hold- 
ing the  defendants  personally  Uable  for  the 
amount  of  the  debt  of  the  B.  A.  Miller  Com- 
pany,  they  appealed. 

Johnson  &  Johnson,  for  appellanta.  PhlU 
A.  Bush,  for  appellee. 

OALHOON,  J.  Appellants  formed  a  mer- 
cantile partnership  under  written  articles, 
with  the  drro  name  of  R.  A.  sillier  Company, 
and  began  business  in  February,  1893.  Tbeir 
statement  that  when  they  be^n  they  bad 
the  purpose  to  change  It  Into  a  corporation 
cannot,  of  course,  have  any  effect  whatevra 
on  the  case  before  nn  In  fact  they  pro- 
ceeded as  a  partnership,  and  In  fact  aa  auch, 
opened  an  account  with  appellee  in  Fel>- 
ruary.  1803,  and  continued  purchases  from 
him  through  that  year  and  the  year  ISM; 
the  account  showing  deblte  and  credits,  and 
Rousa  having  no  notice  of  the  corporation. 
On  October  23, 1893,  they  procured  a  charter 
as  R.  A.  Miller  Company,  but  did  not  have 
It  recorded  In  the  chancery  clerk's  <^ce  of 
the  county  of  the  business;  and  they  gave 
no  notice  to  their  creditor  correspondents 
of  the  change  from  a  partoershlp  to  a  cori>o- 
ratlon,  and  are  therefore  bound.  We  agree 
with  the  chancellor  on  the  facts  and  the 
law,  and  we  think  hla  concludon  right  even 
If  section  189  of  our  constitution  and  CoAe, 
I  835,  are  merely  directory,  which  we  do  not 
now  decide.  If  sued  as  a  corporation,  they 
could  not  defend  because  of  defective  or- 
ganteatiML  Code,  I  811.  But  they  certainly 
cannot  defeat  personal  liability  to  creditors 
without  notice  because  of  their  negllgeace 
Affirmed. 
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TOWN  OF  OLASSSDAhB  T.  TAZOO  A  M. 
V.  B.  00. 

(Saprame  Court  of  Mississippi.  Jan.  7,  1901.) 
TAZAnOW-^ASSBSnCBNTS-NOnCB. 
Cnder  Code  ISBO.  |  8018v  reqairiog  notlos 
of  certain  assessments  to  be  Riven  to  persons 
whose  property  is  so  assesseo.  an  assessment 
was  properiy  qnashed  where  it  did  not  appear 
that  the  required  notice  was  giren. 

Appeal  from  circuit  court,  Coahoma  coimty; 
F.  jL.  Montgom^y,  Judge. 

Proceedings  by  the  town  of  Clarksdale 
against  the  Yaxoo  &  Missiaslppl  Valley  Rail- 
road Company  in  the  matter  of  an  aaaess- 
ment.  From  a  judgment  In  defendants  fa- 
Tor,  plaintiff  appeals.  Affirmed. 

On  tbe  IMta  day  of  October,  1898,  the  ^rk 
of  tbe  town  of  Clarksdale  made  an  aaaeas- 
ment  of  the  railroad  hotel  property  located 
in  said  town  for  the  years  1886  to  1896.  in- 
dnsive,  valuing  the  property  at  $2,500  for 
eadi  year.  The  board  of  mayor  and  alder- 
men met  on  tbe  lat  day  of  November,  1898. 
and  approved  the  assessment,  and  ordered 
that  the  clerk  give  notice  to  the  Yasoo  & 
Misalaslppl  Valley  Ballroad  Company.  From 
that  cffder  an  appeal  was  taken  to  the  dr- 
cnlt  court  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company,  where  the  cause  was  tried 
twfore  the  judge,  a  jury  having  been  waived. 
On  the  trial  it  was  not  shown  by  the  town 
of  Clarksdale  that  notice  was  given  to  the 
railroad  company  as  Is  required  1^  section 
3U18  of  tbe  Code  of  1892. 

J.  W.  Cntrer,  for  ai^dlasL  Mayes  &  Har- 
rla,  for  appellee 

TSatBAL,  J.  Tbe  Judgment  of  the  circuit 
court  qnoiUiig  the  aaeeasmeut  of  certain  pn^ 
«ty  of  tbe  railroad  company  tor  back  taxes 
— L  e  pn^»erty  that  had  escaped  taxation 
tar  pwTlous  years— Is  an>roTad.  Sectlcn 
aoiflL  Gode  1892,  expressly  reaolres  notice  of 
muh  assessment  to  be  given  to  tbe  pecson 
whose  property  Is  so  assessed,  and  the  rec- 
ord does  not  disclose  that  the  company  had 
notice  bL  this  case.  Affirmed. 


ROACH  T.  TALT.AHATCHIE  OOUNTY. 
(Supreme  Court  of  Mississippi.    Jan.  7,  1901.) 

SUPBRViaORB— BILL  OP  BXCBPTI0N8— SIONINO 
— BSFUSAI^ 
Code,  1 79,  requires  that  bills  of  exceptions, 
on  appeal  from  the  action  of  boards  of  snper- 
visors,  shall  be  signed  bj  the  person  acting  as 
president.  Section  TS7  provides  that  two  at- 
torneys may  sign  bills  of  exceptions  when  the 
Judge  of  the  circuit  coort  refuses  to  do  bo. 
nrMt.  that  a  bill  of  exceptions  to  an  order  of  a 
board  of  snperrisors,  st^ed  by  two  disinter- 
ested attom^rs,  did  not  come  within  the  oro- 
TirioDS  of  section  737,  and  waa  properly  atnck- 
oi  oat  in  the  dnndt  court. 

Appeal  from  drcnlt  court,  Tallahatchie 
count)-;  F.  E.  Larkin,  Judge. 

Action  by  S.  B.  Roach  against  Tallahatchie 
county.  From  an  actkm  of  the  board  oC  sn- 


petTlscws  ordering  an  election,  plalntlfl  ai>- 
peola.  Affirmed. 

T.  B.  Dudley  and  others  petitioned  the 
board  of  supervisors  to  order  a  local  option 
election.  AiH>eUant  resisted  the  petition,  and 
filed  a  petition  against  it  Tbe  board  of  au- 
pervisors  ordered  an  election,  and  appellant 
had  his  attorneys  prepare  a  bill  of  exceptions, 
and  gave  the  required  bond,  and  appealed  to 
the  circuit  court.  Tbe  president  of  the  board 
of  supervisors  refused  to  sign  the  bill  of  ex- 
ceptions, and  appellant  procured  the  signa- 
tures of  four  members  of  tbe  bar  to  it,  and 
one  member  of  the  board  of  supervisors.  In 
the  circuit  court  appellee  made  a  motion  to 
strike  from  the  file  the  biU  of  exceptions. 
This  motion  was  sustained.  AKteUee  then 
made  a  motion  to  affirm  the  order  of  the 
board  of  supervisors,  and  this  motlm  was 
sustained.  From  that  order  this  a^eal  was 
taken. 

Sanders  &  H&rris.  fOT  appellant  Dlnkins 
ft  Caldwell,  for  iqiptilee. 

CALHOON,  J.  On  ai^>eals  from  the  ac- 
tion of  boards  of  supervisors.  Code,  |  79,  re- 
quires that  bills  of  exceptions  "shall  be  sign- 
ed by  the  person  acting  as  in^dent"  In 
the  case  at  bar  that  officer  refused  ft>  sign 
the  bill;  whereupon  Mr.  Kooch,  the  appe- 
lant, did  not  proceed  by  mandamus,  as  he 
might  have  done,  to  compel  signature,  but 
had  it  signed  by  two  disinterested  attend- 
ing counsel,  under  Code.  {  737.  The  circuit 
court,  on  the  county' a  motion,  struck  out  tlie 
bill  of  exceptions.  This  action  waa  proper, 
under  tbe  law.  Section  787  does  not  apply, 
because,  by  reading  it  and  the  preceding  sec- 
tions from  section  788,  it  will  be  seen  that  It 
is  .plainly  restricted  to  circuit  courts^  and 
therefore  no  help  c<Hnes  from  section  629. 
Section  5S6  expressly  makes  tbe  circuit  court 
law  as  to  bills  of  exceptions  applicable  to 
chancnr  courts.  There  Is  no  such  prorlaton 
sa  to  bosrds  of  snperrisora.  Afflrmsd. 


PATTERSON  T.  ILLINOIS  CENT.  R.  00. 

(Supreme  Court  of  Mississippi.   Jan.  14,  1901.) 

WATER  COURSES— OBSTRUCTION— DAUAaaS~ 
TRIALr-43UB8TION  FOR  JURT. 

In  an  action  for  damages  to  property 
caused  by  a  railroad  company's  alleged  negli- 
gence In  failing  to  provide  sufficient  culverts 
to  carry  away  the  water  of  a  natural  watsr 
course,  so  that  plaintiff's  land  was  overflowed, 
it  appeared  that  the  cnlvarts  had  been  bnllt 
for  five  years  before  the  overflow,  and  that  no 
previous  overflow  had  caused  sueh  damage. 
Plaintiff's  witnesses  testified  that  the  rain  wan 
a  very  heavj  one;  that  they  had  never  before 
seen  the  land  overflowed  to  such  an  extent; 
that  they  could  not  state  the  time  'when  they 
had  seen  so  heavr  a  rain,  though  they  had  seen 
as  heavy,  ifela,  that  the  questions  as  to 
whether  the  rainstorm  was  an  nniweeedented 
one,  Mid  whether  defendant's  enlrerts  were 
snfltelent,  were  for  the  jory. 

Appeal  from  circuit  court,  TaUahatcbie 
county;  F.  A.  Montgomery,  Judgit^ 
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AetlQD  t7  H.  M.  Patterson  against  the 
mintds  Oentznl  Railioad  Company.  From  a 
Jadgnient  for  defendant,  plaintiff  appeals. 

Beversed. 

Appellant  brought  this  snlt  against  appel- 
lee to  recover  damages  to  ber  property 
caused  by  the  failure  of  appellee  to  provide 
sufficient  culverts  to  carry  off  the  water  of 
a  natural  water  course.  The  declaration  al- 
leges that  plaintiff  was  the  owner  of  a  bouse 
and  lot  in  the  village  of  Harrison.  In  Talla- 
hatchie county,  which  was  situated  In  a  val- 
ley through  which  a  weU-d^ed  creek, 
which  was  a  natural  water  course,  ran,  which 
served  to  carry  off  the  water  which  fell  up- 
on It  and  surrounding  lands;  that  the  val- 
ley In  which  her  lot  was  situated  was  cross- 
ed by  the  roadbed  of  the  Illinois  Central 
Railroad,  and  that  the  roadbed  consisted  of 
a  high  embankment,  and  formed  a  complete 
dam  across  said  creek  and  entire  valley;  that 
when  the  railroad  was  first  constructed  there 
was  a  large  and  commodious  trestle  built,  of 
sufficient  dimensions  to  carry  off  the  water, 
but  that  in  the  year  1893  defendant  company 
ailed  In  this  trestle  and  put  In  two  culverts, 
too  small  to  admit  the  easy  passage  of  the 
waters  that  were  wont  to  be  carried  off  by 
said  ^ater  course;  and  that  on  the  11th  day 
of  June,  1S88,  a  rain  of  considerable  volume 
nnd  force  fell  upon  said  premises  and  the 
country  around,  which  was  drained  by  said 
water  course, .  so  that  the  water  was  col- 
lected therein,  but  on  account  of  the  insuffi- 
ciency of  the  culverts  it  could  not  run  off, 
but  oversowed  plaintiffs  premises,  causing 
damage.  The  defendant  pleaded  the  general 
issue,  and  the  cause  went  to  trial.  After 
plaintiff  Introduced  all  her  evidence  and  rest- 
ed ber  case,  the  defendant  moved  the  court 
to  exclude  it  and  to  give  a  peremptory  in- 
struction to  find  for  the  defendant,  which 
was  done  by  the  court,  on  the  theory  that 
the  plaintiff's  evidence  showed  that  this  was 
such  an  extraordinary  flood  that  the  railroad 
company  would  not  be  liable  for  damages  to 
the  landowners  caused  thereby,  notwith- 
standing the  fact  that  It  may  be  admitted 
that  the  culverts  provided  were  Insufficient 
to  carry  off  the  water  of  that  particular  flood. 
Tbe  evidence  on  this  point  was  as  follows: 
D.  W.  Patterson,  tbe  husband  of  plaintiff, 
testified  as  follows:  "Were  the  lands  sub- 
ject to  overflow  before  the  culverts  were  put 
In?  A.  It  never  overflowed  to  any  extent  to 
damage  the  property,  because  the  water  ran 
off  and  the  mud  did  not  settle.  It  got  over 
some  parts  of  the  land,  though  when  we  had 
an  uncommon  big  rain  it  got  out  In  front  of 
the  house  and  got  In  the  yard.  Q.  How 
deep?  A.  That  was  before  the  dltcb  was 
put  in  th«e.  Q.  When  you  first  bought  the 
place  after  the  ditch  was  put  in  there,  what 
then?  A.  After  this  ditch  was  put  in  there, 
1  don't  think  it  ever  got  out  of  the  yard  at 
all.  Q.  You  do  not  think  It  ever  overflowed 
at  all  until  after  the  culverts  were  put  in? 
A.  No,  sir."  A.  H.  Gowan  testified:  "Q.  How 


Itmg  have  you  Uved  In  airrlson?  A.  All  my 
life,— 2©  years.  Q.  In  all  that  29  years  have 
you  ever  seen  such  a  ralnfallt  A.  Yes,  sir. 
Q.  WhenT  A.  I  never  kept  account  Q. 
How  many  times?  A.  I  don't  know.  Q.  Did 
yon  eror  see  that  place  overflow  so  cows 
could  swim  on  the  front  gallery  before?  A 
Xo,  sir.  Q.  Were  you  living  there  In  18W? 
A.  Tea*  sir.  Q.  IMd  you  see  It  overflow  then? 
A.  Don't  remember.  Q.  In  1896j— how  about 
that?  A.  I  remember  all  the  creeks  getting 
out  In  low  places  after  big  rains.  Q.  Id 
1897,— how  about  that?  A.  I  Uved  In  Mn. 
Patterson's  house  In  1897.  Q.  Were  you 
overflowed?  A.  The  water  came  up  oue 
night  In  about  six  Inches  of  the  floor.  Q. 
That  Is  the  highest  you  ever  knew  until  June 
11,  1898?  A.  Yes.  Q.  Then  yon  say  cowt 
were  swimming  over  the  fences?  A.  Not 
over  It  Q.  Wasn't  it  something  like  a  cloud- 
burst? A.  No,  sir;  I  don't  think  It  was.  It 
was  a  big  rain.  Q.  Would  yon  say  an  ordi- 
nary rain?  A.  A  big  rata.  Q.  Was  It  an 
ordinary  or  an  extraordinary  rain?  A.  There 
were  lots  of  years  we  did  not  have  such  s 
rain.  Q.  In  1893  these  enlTerts  were  put  up. 
and  this  occurred  five  years  afterwards.  In 
that  flve  years  had  you  ever  seen  such  a 
rain?  A.  No,  sir.  Q.  It  came  on  your  prem- 
ises? A.  The  year  I  lived  on  Mrs.  Patter 
son's  place.  Q.  That  same  year  It  came  in 
your  premises?  A.  Yes.  Q.  Never  had  done 
that  before?  You  would  have  remembered 
It?  A.  Yes,  sir;  it  got  up  In  the  yard  a 
time  or  two  that  year.  Q.  It  had  nevtr  done 
you  damage  up  to  18967  A.  It  flooded  our 
stuff.  We  had  plank  (dil(^en  coops.  Q. 
When  was  it  that  it  flooded  those?  A.  In 
1897,— the  year  I  lived  there.  Q.  Are  you 
willing  to  tell  the  Jury— you  were  there  in 
the  rain— whether  or  not  it  was  an  unprec- 
edented rainfall?  A.  It  was  the  biggest 
rain  we  ever  bad  since  the  cuivorta  were  pat 
in.  Q.  In  telling  the  neighborhood  about  It. 
would  you  say  that  you  had  an  unprecedent- 
ed cloudburst  or  uncommon  rain?  A  1 
would  call  It  a  big  rain.  Q.  An  nn usual  rain? 
A.  I  have  seen  as  big  rain.  Q.  When?  A. 
I  don't  remember  the  time.  Q.  Did  you  ever 
see  one  that  got  out  as  far, — that  the  branches 
left  the  banks  that  way?  A.  Not  since  those 
culverts  were  put  In.  I  remember  a  big  rain 
one  year,  a  little  after  dark,  befiMre  the  cul- 
vert was  put  In  there,  and  got  in  the  low 
places.  In  fact,  It  came  up,  I  think,  in  the 
edge  of  Mrs.  Patterson's  bouse.  Q.  Did  you 
ever  see  such  a  rainfall  before  that  in  your 
life?  A.  WeU.  I  don't  know.  Q.  Ain't  it  h 
fact  that  it  was  tbe  most  violent  rain  you 
ever  saw  in  your  life?  A.  I  think  not;  no. 
sir.  Q.  When  was  It  that  yon  saw  one  Uke 
it?  A.  I  can't  tell  the  exact  time.  Q.  Wbeu 
was  It  you  6vee  saw  cows  swimming  around, 
and  posts  under  water?  A.  I  nevw  did.  Q. 
Did  you  ever,  since  1893,  see  It  go  under  since 
it  was  blocked  up?  A.  No,  sir.  Q.  That 
had  been  five  years?  A  Yes.  Q,  Durlnj 
those  flve  years  there  you  neva  law  any- 
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thing  IfkB  ft?  A.  Q.  Wasn't  It  an  un- 
common nlnT  A  I  aq»ect  It  was.  Q.  Was 
It  an  nnnsually  heavy  rain?  A.  I  think  so. 
Q.  Uncommon?  A.  Tea.  sir.  Q.  nnpteoe- 
dented?  A  Don't  know  aboat  that,  tmt  I 
think  It  was  a  very  heavy  rain.  Q.  Ton  can 
aay  It  was  an  tincommon  heavy  rain?  A  I 
e^eet  It  was  an  nncommon  rain.  Q.  Ton  had 
never  seen  water  over  these  premises  before? 
A.  N'o,  air.  Q.  How  long  did  the  rain  last? 
A.  Dtm't  know;  aboat  an  hour  and  a  half. 
Q.  Ton  had  to  get  yonr  n^hbor  ont  In  wag^ 
on  bodies,  and  tbat  Is  something  that  yon 
never  saw  before,  la  It  not?  Did  you  ever 
hear  of  tbat  b^ore,  since  yon  have  been  liv- 
ing In  the  county?  A.  This  Is  the  first  time 
I  ever  saw  It  Q.  This  Is  the  first  time  yon 
ever  saw  the  flood  cover  flie  valley  from  hlU 
to  hill,  alnt  it?  A.  I  had  never  seen  It  be- 
fore. Q.  Ton  have  been  there  since  1872. 
Those  culverts  were  pnt  in  fben  In  1888. 
Vrom  1893  to  1888.  did  yon  ever  have  an  over^ 
flow?  A.  We  had  no  heavy  rain,  and  thm 
this  was  an  uncommon  rain."  FtalntUTs  mo- 
tim  for  a  new  trial  was  overruled,  and  she 
ai^waled. 

DInklQB  &  Caldwell  and  Frank  Johneton, 
for  appellant   Mayes  &  Harris,  for  appellee. 

WHITFIELD,  C.  J.  Whether  the  appellee 
bad  constructed  Its  culrerts  with  siiffident 
capacity  to  carry  off  the  water,  under  all  the 
clrcamstancea  affecting  the  solution  ot  that 
question,  and  whether  the  rainfall  was  un- 
precedented, were  questlong  of  fact  which 
should  have  been  submitted  to  the  Jury,— the 
rrloFB  of  fact  It  cannot  be  said  there  was 
iiot  evidence  which  would  have  supported  a 
verdict  for  plaintiff,  and  for  tbat  reason  It 
was  error  to  give  the  peremptory  charge. 
Reversed  and  remanded. 


DEAN  et  al.  v.  STATE. 
(Snpmne  Conrt  of  Mississippi.   Jan.  21,  1801.) 

CRIMINAL,  LAW  —  WITNESSES  —  CROSS-EXAMI- 
NATION—I  M  PBACHMKNT. 

In  a  trial  for  nsing  profane  language,  the 
principal  witness  for  the  state  having  testified 
to  language  used  in  her  preaeoce,  she  was  ask- 
ed  on  cross-examination  if  she  had  not  stated 
to  a  certain  person  that  if  defendant  would 
act  like  a  gentleman  In  a  certain  case  pending, 
she  would  act  like  a  lady  in  his  case,  but  tbat 
if  he  did  not  she  would  be  damned  If  she  did 
not  send  him  to  the  penitentiary  In  three 
weelu,  which  statement  she  denied.  Held,  that 
on  calling  the  person  to  whom  it  was  alleged 
the  statement  was  made,  for  purpose  of  uu- 
peachment  >t  was  error  to  exclude  all  the 
statement  except  the  words.  *TU  be  damned  if 
1  don't  send  him  to  the  pen  In  three  weeks." 
as  the  statement  was  an  entirety,  and  tended 
to  eaat  reproach  on  and  discredit  the  witness. 

from  drcnlt  court.  Pike  county; 
Jeff  Truly,  Jiidg& 

Bill  Dean  and  Jack  Dean  were  convicted  of 
using  profane  language^  and  appeaL  Re- 
versed. 


Price  &  Webb,  for  appellants.  Ueone  Me- 

Glnrg,  Atty.  Gen.,  for  the  Stat& 

TBBRAU  J.  BUI  Dean  and  Jack  Dean 
were  Jotaifly  Indicted  and  tried  for  using  pro- 
fane, vulgar,  and  Indecent  language  In  the 
yard  of  the  dwelling  house  of  Banco  Wil- 
liams, and  in  ttie  presence  and  bearing  of 
his  family.  Mrs.  wnilams,  the  principal  wi^ 
ness  for  the  state,  testified  to  facts  strongly 
tending  to  criminate  the  defatdants;  and 
upon  the  cross-examination  libe  was  asked 
whether  she  had  or  had  not.  at  a  time  and 
place  given,  stated  to  Albert  Ratcllff  that 
'*If  Mr.  Dean  would  act  a  gentleman  with 
yon  in  Marlon  eotmty  about  your  acm'a  case, 
that  yon  would  act  a  lady  with  him  In  Pike 
connty  about  his  case,  and  that  If  ha  didn't 
do  so  that  you  would  be  damned  if  yon  didn't 
send  him  to  the  penitentiary  In  three  weeks," 
to  which  she  answered  that  she  had  not  made 
such  statement  to  Ratcllff.  Ratcllff  waa  put 
upon  the  stand  to  prove  the  making  of  such 
statement  and  fbe  question  was  propounded 
to  him  whethw  Mrs.  Williams  had  made 
such  statement  at  fbe  time  and  place  given. 
Upon  objection  the  court  excluded  the  first 
part  of  the  statement  and  all  Ot  it  except  the 
concluding  part  to  wit  *T'U  be  damned  If  1 
don't  send  him  to  the  pen  in  three  weeks." 
Sxeeptlon  waa  made  to  this  ruling  of  12ie 
court  We  regard  It  as  well  settled  that  a 
defendant,  on  croa»examlnatIott,  m^  ask  ttie 
witness  any  question,  the  answer  to  whldi 
may  tend  to  show  bias,  interest,  or  corrup- 
tion on  the  part  of  the  witness.  And,  in  law, 
corruption  Is  evidenced  by  any  fact  which 
tells  against  his  trustworthiness,  and  bias  Is 
shown  by  any  partiality  or  prejudice  for  aae 
side  or  party. 

1.  We  think  the  witness  Ratcllff  should 
have  been  allowed  to  give  the  etMre  state- 
meat  of  Mrs.  Williams  to  him.  as  It  certainly 
tenda  to  cast  some  discredit  upon  her  as  a 
witness.  To  what  degree,  was  tor  the  con- 
sideration and  jn^^ment  of  the  Jnry.  1 
Greenl.  Bv.  (16th  Ed.)  K  446,  460,  460a.  Mrs. 
WUltama  hersdf  thought  that  such  a  state- 
ment If  it  had  been  made  by  her.  watOa  be 
a  matter  of  reproacih;  fUr,  In  answering  tbe 
latter  part  of  the  question,  she  snld:  "No. 
sir;  I  am.  honestly,  lied  on."  Tbe  predicate 
laid  In  the.  question  to  Mrs.  Williams  la  <me 
entire  matter,  and  Is  somewhat  unintelligible 
unless  put  and  answered  In  Its  entirety.  The 
noduslon  of  the  first  part  of  It  at  least  great- 
ly lessened  the  taxee  of  the  Impeachment 
sought  to  be  made.  We  think  the  learned 
Judge  should  have  permitted  tba  witness  Bat- 
cliff  to  answer  tbe  impeachlug  question  In 
fnU. 

2.  We  think  the  conrt  properly  exclnded 
what  Jim  WlUlama,  who  waa  not  a  witoesa 
in  the  caae.  should  have  said  In  refermce  to 
the  disturbance  at  the  house  of  Bancs  Wil- 
liams, as  It  waa  plainly  hearsay. 

For  the  wror  firat  pointed  ou^  tbe  Judg- 
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ment  la  rerersed  m  to  boCb  pitrtles,  and  tiie 
caw  Is  remanded  for  a  new  trial.  Bereraed 
and  remanded. 


WIGGS  T.  WINN. 

(Snprerae  Court  of  Alabama.    Nor.  28,  1900.) 

TRUSTS  —  CRBATTON  —  IN8TRDMBNT  IN  WRIT- 
INa-«UPPICIBNOT-SUIT  TO  ENVOROB 

1.  Code,  1 1041,  provides  tliat  no  trust  can  be 
created  in  land  except  by  an  instrament  in 
writing  signed  by  the  party  declaring  the  trust, 
or  his  agent  or  attorney.  Ae  defendant  wrote 
a  letter  to  a  landowner,  inclosing  a  deed  to 
be  execnted  by  the  latter,  and  also  referring  to 
and  inclosing  a  letter  from  A.  suggesting  tnat 
the  landowner  convey  the  property  to  defend- 
ant to  enable  the  latter  to  mortgage  it  and  re- 
deem it  from  a  prior  mortgage  sale  thereof.  Held 
a  sufficient  instrument  In  writing  to  constitute  a 
trust  in  favor  of  the  owner  on  a  subsequent 
conveyance  to  the  defendant,  which  would  sup- 
port a  suit  to  enforce  a  reconveyance. 

2.  Letters  written  to  the  owner  of  land  by 
an  agent  to  whom  it  has  been  conveyed  for 
the  pnrpose  of  having  him  procure  a  loan  there- 
on, In  which  the  agent  recognizes  the  right  of 
the  owner  therein,  are  sufficient  to  constitute  a 
trust  therein  in  favor  of  the  owner,  which  will 
mable  him  to  maintain  a  snit  to  compel  a  re- 
conveyance. 

3>  An  agent  who  induces  a  landowner  to  exe- 
cute a  deed  to  enable  the  agent  to  m(»tgage 
the  property  and  redeem  the  land  from  a  prior 
mortgage  sale  thereof,  and  who  declares  a 
trust  therein,  and  mortgages  the  land  and  re- 
deems it  from  the  former  sale  In  his  own 
name,  will  not  be  heard  to  object  to  a  suit  by 
the  owner  to  compel  a  reconveyance,  on  the 
ground  that  the  deed  to  him  by  the  owner  con- 
veyed no  title  to  the  land. 

Appeal  from  chancery  court,  Jefferson 
county;  John  G.  Carmlchael.  Judge. 

Suit  by  J.  A.  WIgga,  Jr.,  against  Cheater 
W.  Winn  to  compel  a  conveyance  of  proper- 
ty held  in  trust  for  the  plaintiff.  From  a 
judgment  In  favor  of  the  defendant,  tbe 
plalntUE  appesJa.  Reveraed. 

The  bill,  aa  amwded.  alleged:  3^t  on 
the  7th  day  of  Jannaty,  1897.  and  aerenil 
jreara  prltn"  thereto,  complainant  resided  In 
Blrmln^m,  Ala.  "niat  during  thla  time,  and 
until  a  few  days  prior  to  the  flUng  of  the  Un. 
the  defendant.  C.  W.  Winn,  was  hie  confi- 
dential friend  and  agent,  In  vhom  he  placed 
the  moat  Implldt  confidence  In  the  manage- 
ment of  hl>  boslneaa,  vhtdi  was  twj  largtiy 
cMfided  to  him.  That  on  the. 7th  day  of 
Jannary,  1897,  complainant  became  indebted 
to  one  E^nst  hi  the  etua  of  $1.7S0,  for  which 
he  execnted  his  note.  Indorsed  isy  W.  O.  Rob- 
inson, secnred  by  mortgage  on  the  lot  In  con- 
troveny,  with  a  power  of  sale,  payable  at  90 
daya  Oomi^alnant  not  being  able  to  pay  said 
note  at  maturity,  the  property  was  sold  under 
the  power  ccmtalned  In  said  mortgage  on  the 
tittth  day  of  Jnly,  1897,  and  waa  pordiaaed  by 
TjCO  K.  Stelner  for  the  snm  of  |1,400,  leaving 
a  considerate  balance  anpaid,  of  which  said 
Stelner  had  become  and  was  then  the  owner. 
After  aald  sale,  Leo  K.  Stelner  took  posses- 
sion of  said  property.  Some  time  prior  to  the 
sale  complainant  moved  to  the  torltoiy  ot 


New  Mexico,  where  he  has  ever  since  resided, 
leaving  the  defendant,  his  ^ent.  In  the  man- 
agement at  his  bnirineaa.  After  his  departore 
he  tautcnetad  the  defendant  to  nlae  tbe  mon< 
ey  to  pay  off  the  mortgage  debt,  and  for  that 
pnipoee  to  mortgage,  aeH.  or  otherwise  In- 
cumber the  property.  Prior  to  flie  sale  un- 
der the  Smst  mortgage,  defendant  Winn, 
acting  as  complainant's  agent  and  en  his  he- 
half,  made  repeated  efforts  to  lalse  money  to 
pay  off  said  debt  To  facilitate  this  purpose, 
cMnplalnant  executed  to  Winn  a  deed  for  the 
property,  rsdtlng  a  consideration  of  10,000; 
with  the  understanding  and  agreement  tliat 
Winn  waa  to  use  said  lot  fv  the  poipoae  only 
of  raising  money  to  redeem  It  from  the  sale 
under  flie  Ernst  mortgage.  That  porsoant  to 
said  understanding  said  Winn  on  the  7th  di^ 
of  Sq^tember,  1697,  made  an  agreement  with 
Leo  K.  Bteinn,  who  had  bought  the  proper^ 
ty  M  toiedosnre  sale  and  become  tbe  ownw 
of  tiie  balance  due  on  the  mortgage  debt,  to 
redeem  (for  and  on  behalf  of  eom^alnan^ 
tbe  lot  by  paying  «1Q0  cash  and  «144.78  In  80 
days,  I14B.7S  In  00  days,  and  9146.78  In  90 
days,  and  $1,500  at  any  time  within  8  yean 
tmm  the  date  of  the  mor^ge.  The  small 
deterred  payments  were  evidenced  by  tiie 
notes  of  flie  Roblnson-Wlggs  Foundry  &  Ma^ 
chine  Company,  a  eoipMation  mainly  owned 
and  controlled  by  cunplalnant,  and  were  In- 
dorsed by  W.  O.  Robinson.  Oomplalnant; 
Wl£^  made  tiie  cash  [laymeut  ot  f  UO.  and 
also  'pidd  Qie  small  notes,  until  Qie  amount 
necessary  to  redeem  said  property  was  on.  to 
wit  May  4,  1800,  «1.7B0.  Of  this  complain- 
ant paid  $500,  and  said  Winn  borrowed  from 
one  Masa^  for  complainant  11,800.  paranant 
to  said  agreement  mortgage  on  said  prop- 
erty, which  said  last  sum  was  used  In  paying 
the  balance  necessa^  to  redeem  said  pnipep> 
ty,  and  certain  taxes  and  other  charges 
.agalnat  the  same.  For  the  mon^  eo  borrow* 
ed  Winn  executed  to  said  Massey  his  notes 
and  mortgage  on  said  property  to  secure  the 
same,  all  of  which  was  done  on  behalf  of 
complainant  irti«enpon  tbe  said  Leo  K. 
Stdner  executed  to  aald  "Wlim  a  deed  convey- 
ing said  property  to  Um  In  his  own  name. 
Said  deed  was  made  for  and  on  bla  behalf, 
and  said  Winn  holds  said  ^operty  in  trust 
for  complainant  At  the  time  aald  property 
was  thua  redeemed,  Winn  was  In  possession 
of  it  tmder  a  lease  firom  Leo  E.  Stelner,  and 
remained  In  possession  until  about  the  1st 
day  of  October,  189^  when  he  leased  the 
same  to  James  J.  Banka,  Daq.,  f<»*  one  year 
&om  that  date  at  ^1  per  m<mth,  payable 
monthly.  This  lease  waa  made  for  com- 
plainant's benefit  but  taken  in  tbe  name  of 
Winn.  It  was  further  averred  in  the  Mil. 
as  amended,  that  on  the  redemption  of  said 
lot  from  said  Stelner  it  became  and  waa  the 
duty  of  the  defendant  Winn,  to  reconvey  the 
same  to  him.  but  he  trandnlently  refused  to 
do  so;  that  the  lot  was  worth  largely  more 
than  the  amount  tor  which  !t  was  mortgaged, 
and  that  ^nn,  taking  advantage^  of  the  fart 
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fliat  be  hdd  fhe  legal  title,  was  fraachilenUy 
endearorlng  to  sell  said  property  In  violation 
of  bis  trust,  without  the  knowledge  or  con- 
seat  of  complainant,  and  convert  the  proceeds 
of  the  sale  to  his  own  use;  and  that  Winn  la 
wholly  insolvent  The  prayer  of  the  bill  is 
that  on  final  bearing  the  defendant  Winn  be 
icqnired  to  reconvey  to  complainant  the  title 
to  said  property,  snbjefet  to  the  mortgage 
made  by  him  on  the  same,  and  for  such  oth- 
n,  further,  and  general  relief  as  In  equity  he 
may  be  «itltled  to.  The  defendant  Winn, 
asEwerlng  the  bill,  denies  the  material  alle- 
gations thereof,  except  that  the  complainant 
conveyed  the  land  described  In  tbe  bill  to 
him,  and  says  that  there  was  no  written 
agreement  whatsoever  that  he  was  fo  recon- 
vey said  land  to  the  complainant  and  that 
there  was  no  written  declaration  whatever 
made  by  blm  that  said  land  Is  held  In  trust 
tor  complainant  The  other  facts  of  the  case 
are  sufDciently  stated  In  the  opinion.  Upon 
tbe  final  submission  of  the  cause  upon  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  not  entitled  to  the 
spedflc  relief  prayed  for  In  the  bill,  but  held 
that  as  It  appeared  that  of  tbe  92.200  of  the 
pnrehase  money  paid  for  the  property  de 
■crlbed  In  fhe  WIl,  J.  A.  Wlggs,  Jr.,  the  com 
plalnant,  contributed  $660.  which  was  used  in 
the  pnrehase  of  said  property,  a  trust  result- 
ed In  favor  of  the  complainant  In  said  prop^ 
erty  to  the  extent  of  the  money  so  used,  and 
decreed  accordingly.  From  this  decree  the 
comi^lnant  appeals,  and  assigns  ttie  rendi- 
tion thereof  as  error. 

White  ft  Howie,  tot  appellant  Banka  ft 
Mbelmer,  tot  appdHee. 

UcCI^UaAN,  a  J.  It  la  perfectly  clear 
OD  tbe  evidmce  In  this  case  that  Winn  took 
I  conveyance  from  Wl^  of  a  house  and  lot 
In  trust  for  the  grantor  for  the  purpose  of 
talslng  money  on  tbe  property  to  redeem 
It  from  the  purchaser  under  a  pre-existing 
mortgage  for  tbe  benefit  of  Wlggs,  the  gran- 
tor, and  that  everything  that  Winn  has  done 
lo  respect  of  the  land,  leaving  oat  of  view 
his  final  attempted  repudiation  of  the  tmst 
has  been  In  line  of  and  In  the  execution  of 
this  trust  Tbe  answer  of  respondent  Winn, 
1b  really  not  a  denial  of  these  facts,  though 
be  makes  a  lame  and  halting  attempt  in  that 
direction;  and  tbe  evidence  establishes  their 
truth  without  controversy.  The  defense 
which  be  really  relies  upon  is  thus  set  forth 
In  bis  answer:  •  •  He  admits  that 
complainant  conveyed  to  him  the  land  de- 
acilbed  In  said  bill,  but  he  says  there  was 
no  written  agreonent  whatsoever  what  be 
Bbould  reconvey  aald  land  to  tbe  complainant 
ud  fortber  says  that  there  Is  no  written 
dedaratlon  whatsoever  made  by  him  that 
Raid  land  is  bold  In  trust  for  complainant." 
And  so  the  important  question  In  the  case 
is  wheUrn  the  trust  was  created  "by  an 
iDstnunent  la  mltlng  algned  the  party 
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creating  or  declaring  the  same,"— that  la.  by 
Winn.— within  the  terms  of  section  1041  of 
the  Code.  We  think  ther6  is  no  doubt  that 
this  trust  was  created  or  declared,  or  created 
and  declared,  by  writing  entirely  sufficient 
to  satisfy  the  provisions  of  the  section  n- 
ferred  to.  "No  particular  form  or  precise 
words  are  required.  Any  Instrum^t  In  writ- 
ing, signed  by  the  party  at  the  time  of  the 
creation  of  the  trust  or  subseqnently,  mani- 
festing the  natnre,  subject-matter,  and  ob- 
jects of  the  trust  with  reasonable  certainty* 
may  suffice."  Bibb  v.  Hunter,  79  Ala.  351. 
And  "It  has  been  uniformly  held  that  letters 
under  the  hand  of  the  trustee,  distinctly  re- 
ferring to  the  trust 'are  sufflcient  as  wrltt«i 
manifestations  or  proofs  to  satisfy  the  stat- 
ute; and  a  printed  pamphlet  published  and 
circulated  by  the  trustee,  has  also  been  con- 
sidered' sufficient  So  with  mtrles  made  by 
the  trustee  In  his  books,  or  any  memoraiH 
dum,  however  Informal,  nnder  his  band,  from 
which  the  fact  of  the  trust  and  the  nature 
of  It  can  be  ascertained."  Browne,  St 
Frauds,  i  S8.  And  see,  also,  Id.  |§  97,  99-112. 
"There  is  no  particular  formality  reqntred 
or  necessary  in  the  creation  of  a  trust  AU 
that  is  required  Is  written  evidence  supply- 
ing every  essential  detail  of  the  trust  •  •  • 
Any  agreement  or  contract  In  writing,  made 
by  a  person  having  the  power  of  dJapoMd 
over  property,  whereby  such  person  agrees  or 
directs  that  a  particular  jmrcel  of  proper^ 
*  •  *  shall  be  held  or  dealt  with  In  a 
partlcnlar  manner  for  the  benefit  of  another, 
in  a  court  of  eqnl^,  raises  a  trust  In  favor 
of  such  other  person  against  the  person 
making  such  agreement  or  any  other  per^ 
son  claiming  under  him  voluntarily  or  with 
notice;  and  the  statute  of  frauds  will  be 
satisfied  If  the  trust  can  be  manifested  or 
proved  by  any  subsequent  acknowledgmoit 
by  the  trustee,  as  by  an  express  declara- 
tion, or  any  memorandum  to  that  ^ect  w 
by  a  letter  under  his  hand,  or  by  bis  an- 
swer in  chancery,  or  by  his  affidavit  or  by 
a  recital  In  a  bond  or  deed,  or  by  a  pamphlet 
written  by  tbe  trustees,  or  by  an  entry  In  a 
bank  deposit  book;  In  short  by  any  writing 
In  which  the  fiduciary  relation  between  the 
parties  and  its  terms  can  be  clearly  read." 
1  Perry,  Ttusts.  i  82.  And  this  Is  the  law  In 
Alabama,  with  tbe  Qualification  that  the  cre- 
ating or  declaratory  writing  must  be  signed 
by  the  party  creating  or  declaring  the  trust 
Code,  1 1041;  McCarthy  v.  McCarthy,  74  Ala. 
646,  652;  Gravlee  v.  lamkln,  120  Ala.  210,  24 
South.  TCS.  Nor  Is  It  necessary  tiiat  the 
tmst  and  Its  terms  should  be  found  in  one 
letter.  It  Is  snffident  If  they  appear  from 
any  number  of  letters  or  writings.  McCand- 
less  V.  Warner,  26  W.  Va.  TO4.  LorIng  t. 
Palmer,  118  U.  8.  821.  6  Sup.  Ot  1073,  30  U 
Ed.  211.  And  It  would  seem  tbat  an  effica- 
cious declaration  of  a  tmst  may  be  made  be- 
fore the  conveyance  to  tbe  trastee  in  con- 
templation or  anticipation  of  sacb  ci^iv^ 
ance.  Jackson  y.  Moors, 
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Penr,  Trusts,  {  83.  And,  If  the  tenns  of  the 
tnut  are  collected  from  several  papers,  It  Is 
not  necessary  that  all  of  them  should  be 
signed,  provided  they  are  so  referred  to  and 
connected  with  the  paper  that  Is  signed  that 
they  may  be  Identified  and  read  as  genuine 
and  a  part  of  the  transaction.  1  Perry, 
Trusts,  8  83.  , 

\Ve  need  not  go  Into  a  detailed  statement 
of  the  evidence  here.  It  shovrs  that  one  Bob- 
Inson,  who  was  acting  with  the  respondent 
In  this  matter,  wrote  to  the  complainant, 
suggesting  to  him  and  requesting  bim  to  con- 
vey this  house  and  lot  to  him  (Robinson)  or 
to  Winn,  to  the  end  that,  they  acting  for  com- 
plainant, and  holding  the  legal  title  for  him, 
might  mortgage  the  property  to  raise  money 
to  redeem  It  from  one  Stelner  for  the  com- 
plainant Winn  also  at  this  time  wrote  to 
WIggs.  referring  to  and  inclosing  Robinson's 
letter,  suggestlog  and  requesting  a  convey- 
ance by  Wiggs  to  himself  or  Winn  on  the 
trusts  stated,  and  Inclosed  a  deed  to  be  exe- 
cuted by  Wiggs  and  returned  to  him.  These 
letters  of  Robinson  and  Winn  fully  state  the 
trusts  upon  which  the  land  was  to  be  held 
by  them,  or  that  one  of  them  to  which  Wiggs 
should  convey  the  property;  and  In  response 
to  them  Wiggs  executed  and  delivered  to 
Winn  the  deed  under  wblcb  the  latter  now 
claims  the  bouse  and  lot  free  from  all  trusts. 
On  the  authorities  cited  above,  these  letters 
of  Robinson  and  Winn  (Robioson'B  being 
made  a  part  of  Winn's  by  reference,  and  be- 
ing a  part  of  one  and  the  same  transaction, 
and  Winn's  letter  being  signed  by  him)  cou- 
Btltuted  a  complete  declaration  of  trust  In 
contemplation  or  antlclpstlon  of  the  convey- 
ance immediately  thereafter  made  by  Wiggs 
to  Winn.  Indeed,  the  letters  and  the  con- 
veyance (the  latter  being  made  In  response 
to  the  former)  are  to  be  taken  as  parts  of  one 
act,  and  to  be  read  together  in  determining 
the  terms  upon  which  tbe  conveyance  was 
made.  But  we  need  by  no  means  rest  tbe 
case  here.  After  the  conveyance  bad  been 
nmde,  Winn  over  and  over  again  recognized 
and  declared  the  trust  upon  which  he  held 
the  land,  and  the  terms  of  It,  In  numerous 
letters  which  he  wrote,  signed,  and  sent  to 
Wiggs,  so  that,  leaving  entirely  out  of  view 
the  preliminary  letters  of  Winn  and  Robin- 
son, there  was  a  perfect  declaration  of  the 
trusts  upon  which  Winn  held  the  property, 
made  by  writings  signed  by  him;  and  our 
conclusion  Is  that  the  express  trust  alleged 
in  the  bill  has  been  fully  proved  by  writings 
which  satisfy  the  statute  of  frauds. 

It  Is  of  no  consequence,  under  the  facts  of 
this  case,  that  tbe  land  in  controversy  had 
been  sold  under  the  mortgage  executed  to 
E)mst,  and  which  be  had  assigned  to  Stelner, 
and  had  been  bought  in  by  Stelner  before 
the  execution  of  the  deed  by  Wiggs  to  Winn, 
so  that  at  the  time  said  deed  was  executed 
Wiggs  was  without  title  or  property  In  the 
house  and  lot,  and  had  only  a  nonassignable 
statutory  right  to  redeem  from  Stelner.  The 


latter  recognized  tbe  coaveyanoe  to  Winn  as 
an  efficacious  assignment  of  Wiggs'  right  of 
redemption,  and  allowed  Winn  to  redeem. 
Winn  himself  recognized  It  as  a  coDTeyance 
of  the  property  to  him.  and  proceeded  accord- 
ingly to  mortgage  it  to  Massey  to  raise  money 
to  redeem  from  Stelner,  and  Massey  claims 
through  that  conveyance.  So  that  It  does 
not  He  in  the  mouth  of  Winn,  who  alone  ii 
respondent  to  the  bill,  to  say  that  be  took 
nothing  by  the  conveyance;  nor  would  Steln- 
er or  Massey  be  allowed  to  set  up  Wiggs' 
want  of  title  if  they  were  parties  to  the 
cause,  and  had  interests  to  subserve  In  do- 
ing so.  Winn  therefore,  at  law,  holds  the 
equity  of  redemption,  and  Massey  tbe  legal 
title.  In  the  eyes  of  a  court  of  equity.  Wino 
holds  tbe  legal  title,  subject  to  Massey's  mort- 
gage Hen  in  security  of  his  debt.  And,  in 
any  view  Wbm's  right  or  title  In  the  prem- 
ises is  held  In  trust  {or  Wiggs  subject  to 
Massey's  mortgage.  The  trust  upon  which 
Winn  holds  for  Wiggs  is  well  defined  In  the 
evidence,— Winn's  declaratory  letters.  It  was 
for  and  In  behalf  of  Wiggs  to  mortgage  the 
property  to  raise  money  to  redeem  from 
Stelner.  The  ch\et,  if  not  sole,  occasion  for 
the  conveyance  by  Wiggs  to  Winn  upon  this 
trust  was  tbe  residence  of  Wiggs  In  a  distant 
part  of  the  country,  and  the  facts  that  Winn 
resided  and  was  acting  generally  as  Wiggs' 
agent  at  Birmingham,  where  the  property 
was  situated,  and  where  Stelner,  to  whom 
tbe  money  to  be  raised  was  to  be  paid,  also 
resided.  Winn  executed  the  trust  He  mort- 
gaged the  property  In  his  own  name  to  Mas- 
sey, and  thereby  raised  tbe  greater  part  of 
the  money  to  redeem  from  Stelner.  Hie  bal- 
ance of  it  was  paid  to  Stelner,  through  Winn, 
by  Wiggs;  and  he  redeemed  from  Stelner, 
taking  title  to  bimaelf.  As  between  Wiggs 
and  Winn,  the  former  Is  «itltled  to  a  con- 
veyance  from  tbe  latter,  and  they  are  tbe 
only  parties  to  this  suit  Of  course,  the  con- 
veyance would  be  subject  to  Massey's  mort- 
gage; and  he,  not  being  a  party  here,  can 
be  in  no  wise  affected  by  a  decree  requiring 
such  conveyance.  It  is  our  conclusion,  there- 
fore, that  the  chancellor  ecred  In  holding 
that  Winn  did  not  hold  this  propwty  on  an 
express  trust  for  Wiggs.  The  decree  below 
la  reversed,  and  a  decree  wlU  be  here  entered 
granting  the  relief  specially  prayed  In  the 
bilL   Reversed  and  remanded. 


WOODRUFF  T.  HUNDMJT. 

(Supreme  Court  of  Alabama.    Nov.  2&  1900.) 

WILLS-STATUTE3  —  EXECUTION  —  ATTESTA- 
TION— SIGNING  IN  PRKSKNCB  OF  TESTATOR- 
SIGNING  IN  PRESENCE  OP  WITNBSSBS— PRB- 
SUMPTIONS— QUESTION  FOR  JURY— WAIVBR- 
INSTRUCTIOKS  —  REVOCATION  —  TEARINQ 
APART— BVIDENCB^-SUPPICIENCT. 

1.  It  is  not  necessary  that  the  wItDesses  to 
a  will  should  see  the  testatrix  sign  her  name, 
an  acknowledgment  of  her  signature  by  her 
to  them  being  sufficient, 

2.  Code,  8  4203,  declares  that  no  will  shall 
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nenes  in  teetatM^s  pmence;  nd  section  4276 
proridei  that,  if  the  Bobscribiog  witnesses  are 
oesd.  the  will  may  be  proved  by  proof  of  the 
faandwritiiiE  of  the  testator  and  that  of  one 
iritness.  Held,  that  wt^ere  a  will  bore  tbe  word 
"witnera"  to  the  left  of  signatores,  on  proof 
of  the  handwriting  it  might  be  presumed  that 
section  4263  bad  been  complied  with. 

3.  Where  the  subscribing  witnesses  to  an  al- 
leged will  are  dead,  incompetent,  or  absent 
from  the  state,  and  the  will  is  proved  bj  proof 
or  the  handwriting  of  testator  and  one  wit- 
ness, as  snthOTisea  by  Code,  §  4277.  the  pre- 
sumption that  all  requirements  have  been  com- 
plied with  is  not  one  of  law^  but  one  of  fact, 
which  the  jury  may  indulge  m  determining  the 
qnestioD  of  dne  execution. 

4.  Where  a  will  was  written  on  two  separate 
pieces  of  paper,  and  on  testatrix's  death  It  was 
found  in  her  tmnk,  wrapped  up  in  a  towel, 
with  her  name  on  the  outside  of  the  bundle, 
and  the  paper  appeared  to  have  been  at  some 
time  pinned  together,  a  contention  that  It 
had  been  revoked  by  tearing  apart  with  inten- 
tion of  revocation  was  not' well  taken. 

5.  On  a  will  contest,  declarations  of  the  tes- 
tatrix subsequent  to  execution  of  the  will  to 
the  effect  that  she  bad  revoked  it  were  in- 
competent, no  act  of  revocation  having  been 
•bown. 

0.  The  contestor  of  a  willj  by  pleading  to  the 
merits  on  the  gronnd  of  insufficiency  of  ex- 
ecution, waived  any  right  to  object  that  the 
one  offering  the  will  for  probate  was  not  quali- 
fied to  do  so. 

7.  Where  the  probate  of  a  will  was  contest- 
ed on  the  gronnd  that  it  was  not  executed  as 
required  by  law,  and  that  the  one  offering  it 
for  Moof  was  not  entitled  so  to  do  under  Code, 
{  4272,  prescribing  the  persons  who  may  offer 
t  will  for  probate,  a  charge  disregarding  all 
reference  to  the  dne  execution  of  the  will  as 
s  ground  of  contest  was  erroneous.  . 

8.  Where  the  probate  of  a  will  was  contest- 
ed, and  after  the  verdict  of  the  jury  in  favor 
«C  proptmeiit  was  retomed  the  contestant  mov- 
ed the  court  to  omit  from  the  Judgment  certain 
provisions  of  the  will  on  the-  ground  that  they 
were  illegal  and  void  for  uncertainty,  and  did 
Dot  constitute  a  valid  charitable  trust,  the  mo- 
tion was  properly  overruled,  since  such  matter 
was  foreign  to  the  proceedings,  in  which  the 
court  was  bonnd  to  enter  jttdgment  on  the  rer^ 
diet  <rf  the  Jttry. 

Appeal  from  probate  court,  Limestone 
county;  James  E.  Horton,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Mary  Ann  Walton.  From  a  Judgment  in 
favor  of  the  proponent  allowing  the  will  to 
be  probated,  contestor,  James  W.  Woodruff, 
ippeols.  Berersed. 

The  proceedings  in  this  cue  were  had 
apm  a  contest  over  the  probate  of  the  will  of 
UatT  Ann  Walton.  The  will  was  propounded 
for  probate  by  the  appellee,  John  H.  Hund- 
ley, wbo.  In  addition  to  alleging  Id  his  peti- 
tion the  due  and  legal  execution  of  tbe  wlU 
by  the  testatrix,  fnrther  averred  that  the 
•Midland  James  W.  Woodruff,  was  a  nephew 
of  the  testatrix,  and  that  the  other  person 
next  of  kin  of  the  testatrix  was  Mrs.  Bettie 
Hill,  the  wife  of  James  A.  Hill,  who  was  a 
mece  of  the  testatrix.  James  W.  Woodruff 
emtested  the  ivobate  of  the  will  upon  the 
following  grounds:  "(3)  That  said  Instra- 
ment  was  procured  by  fraud  and  nndue  iu- 
finence  exerted  iQK>n  said  Mary  A.  Walton, 
deceased.  (4)  That  said  instrument  was  re- 
TCkBd  or  mli  Mai7  A,  WaUom  by  anotiur 


tnetroment  In  writing  snbaeqnentlr  exacnted 
br  said  Mary  A.  Walton  in  tbe  presoice  «C 
witnesses  as  required  by  law.  (6)  That  at 
the  date  of  said  Instmment  in  writing  said 
Mary  A.  Walton's  physical  and  mental  «»- 
ditlon  was  such  as  to  render  her  incapable  of 
executing  a  valid  last  will '  and  teetamoit 

(6)  That  said  instrument  in  writing  was  re- 
Toked  by  said  Mary  A.  Walton  by  tearing  tbe 
same  apart  with  the  Intention  of  revoking  It 

(7)  That  the  said  petltloiier,  John  H.  Hund- 
ley, is  not  the  person  named  as  executor  in 
the  said  instrument  purporting  to  be  the  last 
will  and  testament  of  the  said  Mary  Ann 
Walton,  deceased;  neither  Is  he  one  of  the 
devisees  or  legatees  named  therein,  or  inter- 
Mted  In  the  estate  of  said  decedent"  There 
were  demurrers  Interposed  to  the  several 
grounds  of  the  contest  tq>on  the  grounds  that 
they  were  not  sufficient  and  were  merely  tbe 
expression  of  opinion  or  conclusion  of  the 
pleader,  and  showed  no  gronnd  for  not  admit- 
ting the  will  to  probate.  These  demvrrers 
were  oTerruled.  Tbero  was  a  motion  made 
by  the  proponent  to  strike  the  seventh 
ground  of  contest  upon  the  ground  that  it 
does  not  contain  or  set  forth  any  valid  ob- 
Jectl(»i  to  tbe  probate  of  the  wUL  This  mo- 
tion was  overmled.  Upon  the  trial  of  the 
cause,  the  will,  which  was  offered  for  pro- 
bate, was  introduced  In  evidence.  The  man- 
ner of  Its  signature  Is  set  forth  in  the  opln- 
1(HL  The  will,  after  providing  for  legacies 
and  making  devises  of  the  property  owned 
by  the  testatrix  In  the  first  13  items  thereof, 
then  contained  the  following  provlsitms: 
"Item  14.  The  balance  of  my  real  estate 
consists  of  a  plantation  containing  about  600 
acres,  more  or  less,  known  as  tbe  *Oakwood 
Place,'  and  tqton  which  Is  situated  the  family 
graveyard.  I  give  and  bequeath  this  land 
(with  the  exception  of  the  graveyard,  con- 
taining fotu:  acres)  to  John  Hundley,  O.  W. 
Mitchell,  and  James  Sloss,  in  trust  to  rent  the 
same,  and  apply  the  proceeds  to  snch  object! 
of  charity  and  benevolence  as  the  Presbp- 
tery  of  the  State  of  Alabama  of  the  Cum-  « 
berland  Presbyterian  Church  may  indicate 

or  designate;  and,  should  this  devise  fall, 
then  the  said  trustees  shall  tipp}y  the  pro* 
ceeds  to  the  maintenance  and  education  d 
young  men  preparing  for  the  ministry  in  tbe 
Cumberland  Presbyterian  chnrch,  or  In  any 
other  Protestant  church.  Said  young  men  to 
be  selected  by  said  trustees,  or  any  two  of 
them.  I  add  to  this  legacy  the  r^daum  of 
my  estate.  Item  15.  Out  of  the  rents  of 
Oak  wood  I  will  and  desire  that  said  grave- 
yard be  kept  up  In  its  fendng  so  as  to  in- 
close said  four  acres  decently,  and  to  keep' 
tbe  right  of  way  In  good  condition  and  n- 
pair."  Item  17  was  as  follows:  "Item  17.  I 
hereby  nominate  and  appoint  John  Hundley 
executor  of  this,  my  last  will  and  testament.** 
The  other  facta  of  the  case  necessary  to  an 
nnderstanding  of  the  decision  ou  the  present 
appeal  are  snffldently  let  forth  In  the  opln> 
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AmoDg  tbe  charges  given  by  the  coart  at 
the  request  of  the  propoDent  to  the  giving 
of  which  to  the  Jury  the  contestant  8epa> 
ately  excepted,  were  the  following:  (4)  "Yon 
can  only  oonBlder  the  grounds  of  contest  pro- 
vided by  the  statute,  and  they  are  as  follows: 
*By  burning,  tearing,  canceling,  or  obliterat- 
ing the  same,  with  the  Intention  of  revoking 
It,  by  the  testatrix  herself,  or  by  some  person 
in  her  presence  and  by  her  direction,  or  by 
some  other  will  In  writing,  or  some  other 
writing  subscribed  by  the  testatrix,  and  at- 
tested as  provided  by  law.'  The  foregoing 
are  the  only  grounds  of  contests  of  wills  pro- 
vided by  law,  and  I  therefore  charge  you 
that  tliey  are  the  only  grounds  to  which  you 
can  look  In  determining  the  revocation  of  the 
nill  propounded.  You  cannot  consider 
whether  the  proponent  Is  executor  or  not 
This  has  nothing  to  do  with  the  validity  of 
the  will,  or  with  this  case."  (5)  "A  will  hav- 
ing been  duly  executed,  evidence  to  show 
that  the  testator  entertained  thoughts  of  or 
contemplated  changes)  alterations,  or  revoca- 
tions thereof  cannot  affect  the  validity  of 
such  win  in  Its  integrity,  or  in  any  of  Its 
parts.  Until  there  is  a  change,  alteration, 
or  revocation  in  the  mode  appointed  by  law, 
tbe  legal  presumption  Is  that  the  result  of 
all  thought  and  contemplation  of  Mary  Ann 
Walton  was  a  determination  to  adhere  to  the 
will  as  executed."  (11)  "The  word  'witness' 
opposite  the  names  of  subscribing  witnesses 
who  are  shown  to  be  dead  constitutes  a  auffl- 
dent  attestation  under  our  law." 

After  the  verdict  was  rendered  by  the  Jury 
in  favor  of  the  proponent,  the  contestant 
made  the  following  motion:  "Comes  the  con- 
testant, Jas.  W.  WoodruCF,  and  moves  that 
the  court,  in  entering  up  its  Judgment  admit- 
ting to  probate  the  paper  propounded  in  this 
cause  as  the  last  will  and  testament  of  Mary 
A.  Walton,  deceased,  omit  item  14  and  also 
Item  15  of  said  paper,  because  the  disposition 
which  said  items  14  and  15  purport  to  make 
are  Illegal  and  Invalid,  and  tbe  devise  at- 
tempted to  be  made  by  said  items  Is  void 
from  uncertainty,  and  does  not  constitute  a 
valid  charitable  trust"  The  proponent  mov- 
ed to  strike  this  motion  from  the  flie  on 
the  ground  that  the  court  had  no  Jurisdiction 
to  entertain  or  decide  such  motion,  and  be- 
cause no  such  issue  as  that  sought  to  be  set 
up  by  said  motion  was  made  in  the  cause. 
The  motion  to  strike  was  suatnined,  and  to 
this  ruling  the  contestant  duly  excepted. 
There  was  Judgment  in  favor  of  the  pro- 
ponent allowing  the  will  to  be  probated.  The 
contestant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

B.  W.  Walker,  Milton  Humes,  and  W.  T. 
Sanders,  for  appellant  Harris  &  Eyster, 
Thos.  C.  McClellan,  and  Oscar  B.  Hundley, 
for  appellee. 

TYSON,  J.  Tbe  testatrix,  a  resident  of 
Alabama,  -went  to  a  hospital  In  the  city  of 


Nashville,  Tenn.,  for  the  purpose  of  having 
a  surgical  operation  performed.  Apprehend- 
ing that  the  operation  might  be  fatal,  she  bad 
a  lawyer  of  that  city  to  prepare  the  paper 
propounded  for  probate  as  her  last  will  and 
testament,  which  she  signed  In  bis  presence, 
and  which  be  subscribed  as  a  witness  In  ber 
presence.  The  peper  was  left  with  her  with 
instiTictiona  to  have  at  least  two  other  per- 
sons subscribe  their  names  as  witnesses. 
There  appears  upon  this  paper,  in  connection 
with  the  word  "witness"  (to  the  right  of  it), 
which  word  was  written  by  the  lawyer  who 
prepared  the  paper,  directly  opposite  to  It, 
one  name,  and  under  that  name  another 
name.  To  the  left  of  these  names,  and  on 
the  line  Immediately  below,  the  name  of  E. 
M.  Huasey  appears.  The  first  two  names 
were  those  of  the  two  physicians  who  were  to 
perform  the  operation,  and  were  In  attend- 
ance upon  tbe  testatrix,  and  who  are  shown 
to  have  had  knowledge  of  the  preparation  of 
the  will.  The  third  was  the  name  of  a  phy- 
sician who  was  an  Inmate  of  the  hospitar  at 
the  date  of  the  signing  of  the  InstrumeDt  and 
a  friend  of  the  testatrix.  These  three  phy- 
sicians are  dead,  and  there  was  proof  of  the 
genuineness  of  their  signatures,  as  well  as 
of  that  of  tbe  testatrix.  No  witness  to  the 
paper  propounded  for  probate,  except  the 
first,  who  did  not  see  the  others  attest  It, 
saw  the  testatrbc  sign  It  But  this  Is  of  no 
moment,  as  it  Is  not  necessary  that  the  wit- 
nesses should  actually  see  the  testatrix  sign 
her  name.  An  acknowledgment  by  her  to 
them  of  her  signature  to  tbe  instrument  is 
sufficient  2  Greenl.  Ev.  (16th  Ed.)  S  676. 
On  this  proof  of  the  execution  of  the  Instru- 
ment the  court  admitted  It  In  evidence  against 
the  objection  of  the  appellant  The  i>oint  of 
objection  taken  Is  that  there  was  an  entire 
absence  of  proof  that  two  witnesses  subscrib- 
ed their  names  as  witnesses  in  the  presence 
of  the  testatrix.  One  of  the  essential  requi- 
sites to  the  validity  of  the  Instrument  as  a 
will  is  that  it  must  be  attested  by  at  least 
two  witnesses,  who  must  subscribe  their 
names  thereto  In  the  presence  of  the  testator. 
Code,  S  4263.  Unless  this  requisite  of  the 
statute  was  complied  with,  the  Instrument 
was  ineffectual  to  pass  real  or  personal  prop- 
erty. It  was  not  a  will  at  all  within  the  pur- 
view of  the  statute,  and  cannot  be  admitted 
to  probate.  Proof  of  this  essential  requisite 
is  Just  as  necessary  In  order  to  probate  the 
paper  as  a  will  as  was  a  compliance  with  the 
statute  necessary  to  give  validity  to  it  Nor 
do  sections  4270  and  42T7  of  the  Code  dis- 
pense with  the  necessity  of  making  this  proof. 
In  speaking  of  section  4276,  this  court  said. 
In  Barnewall  v.  Murreil,  103  Ala.  381,  IS 
South.  838:  "The  statute  was  intended  to 
prescribe  and  prescribes  a  definite  rule  regu- 
lating the  admission  of  that  which  may  be 
appropriately  termed  secondary  evidence 
when  the  primary  evidence  of  the  execntion 
of  wills  is  not  attainable.  The  proper  con- 
struction of  Its  words,  and  their  real  sense 
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and  meaiiliig,  1>  -Qiat,  If  nay  one  or  mwe.ot 
tbe  snbscsribiiig  wltneuu,  becanse  of  the 
erents  or  the  dlaabUlties  mentioned,  eannot 
tie  produced,  there  may  be  a  naort  to  tbe 
Koondory  evidence  for  -which  It  provktea,  the 
equivalent  In  d«cree  at  the  onattalnaUe 
mary  erldenee."  And  It  may  be  added  that 
these  two  aecttona  are  nothing  more  than  a 
l^lslatlTe  dedaratlon  of  the  common-law 
nle.  1  OreenL  Bt.  OGtb  Ed.)  S  072.  The 
nqnlraDent  ot  the  statote  that  the  s^rnatore 
of  the  testator  must  be  "atteated  by  at  least 
two  witnesses,  who  mnat  Bobacrlbe  their 
names  thereto  In  the  presence  of  the  testa- 
tw."  so  tar  as  tbe  iqnestlon  here  Invotred  Is 
concerned.  Is  snbstantiaUy  the  same  as  waa 
the  langnace  employed  in  the  BnsUsb  stat- 
ute of  frands  (29  Car.  XL  c.  8, 1 0),  from  which 
It  waa  borrowed,  and  Is  Idoitlcal  in  language 
with  many  of  tbe  statutes  of  other  states. 

The  qaettlm  under  CMuideratlon  has  been 
frequently  passed  upon  by  the  EkigUsb  and 
Amnican  '  courts:  Whwe  the  attestation 
daose  la  complete,  redtlng  the  facts,  show- 
ing a  compliance  with  all  the  requirements 
of  the  atatote,  It  seems  that  it  has  been  unt 
Tersally  held  that  the  presumption  will  be 
hidolged.  upon  proof  of  the  genuineness  of 
the  handwriting  of  the  testator  and  of  the 
wltneaaes  when  dead,  that  all  the  requites 
U  the  atatntea  have  bera  compiled  with,  un- 
less the  contrary  a^^eaa  on  the  fftce  of  the 
wIlL  ■  1  Bedf.  Wills,  p.  238,  and  note;  Schou- 
ler.  Wills,  i  847;  29  Am.  &  Eng.  Enc.  Law, 
p.  199;  .1  Underfa.  Wills,  p.  276. 1  201.  note  1. 
The  only  evidence  of  attestation  of  the  will 
before  ua  appearing  on  the  face  of  the  in- 
■tmment  la  the  wotd  '^rltness,"  and  tiie 
nbsctlptlon  ot  the  names  of  the  witnesses; 
hi  other  words,  there  Is  no  recltatlim  that 
tbe  witnesaes  aubactlbed  their  names  In  tbe 
presence  of  the  testatrix.  The  statute  does 
not  require  an  attestation  claoa&  Hence  Its 
complete  omisslim  would  have  no  effect  upon 
the  vaUdity  of  the  wUL  A  folflUment  of  the 
Btatntwy  requirements  i»  all  that  Is  neces- 
aary,  and'  this  may  be  proven  without  any 
recital  ot  the  fact  in  the  will  or  In  an  attes- 
tation clause  attached  to  it.  No  partlcnlar 
fwm  of  words  Is  essential  to  constitute  an 
attestation.  1  Jarm.  Wlll^  *p.  91,  t(H>  p.  123. 
And,  indeed,  "the  word  *atteBt,'  or  'witness.* 
or  some  similar  expression  not  fully  atatliv 
a  compliance  with  all  the  statutory  require* 
meuts,  win  answer  the  purpose."  1  Underh. 
Wills,  p.  275,  I  200.  and  notes.  In  Croft 
T.  Pawlet,  2  Strange,  1109,  the  attestation 
clause  waa  In  these  words:  "Signed,  sealed, 
published,  and  declared  as  and  for  his  last 
will  In  the  presence  of  us.  A.,  B.,  and  C" 
Tbe  witnesses  were  all  dead,  and  the  gen- 
lUneneaa  of  their  slgnatores  was  proven.  *Tt 
was  objected  that  this  waa  not  an  ezecntlui 
according  to  the  statute  of  frauds,  and  the 
hands  of  tbe  witnesses  could  ooly  stand  to 
tbe  facts  they  had  subscribed  to,  and  sign- 
iuK  in  the  presence  of  the  testatw  was  not 
one."  The  court  held  It  was  evidence^  to  be 


left  to  tbe  ]nry,  of  a  com^lance  Wttb  all 
dreumstances.  The  attestation  danse  was 
in  the  same  language  In  Hands  v.  James, 
Oomyn,  631.  Tbe  witnesses  were  dead,  and 
there  waa  proof  of  their  signatures.  The 
same  injection  was  u^ed  against  tbe  snffl* 
fdoicy  of  the  proof  of  tbe  execution  of  the 
will  as  vras  In  Croft  v.  Pawlet.  supra.  The 
court  said.  "These  wltneases  have  set  their 
names,  and  It  must  be  intended  they  did  It 
regularly."  In  tbe  Case  of  John  Johnson^  2 
Curt  341,  tbe  testator  executed  his  will  wblle 
In  India,  which  was  attested  by  two  wit 
neeses,  but  It  ^d  not  appear  upon  tbe  bee 
of  the  paper  that  the  requlaltes  of  the  act 
had  been  complied  with.  The  court  assumed 
ttaat  the  will  was  dui^  executed.  In  Trott  v. 
Bkldmore,  2  Swab,  ft  T.  12,  the  will  waa  in 
the  handwriting  of  the  testator,  and  writr 
ten  in  1632.  Tbe  attestatlott  was  "witness," 
followed  by  tbe  names,  which  waa  dated 
April  11.  ISBS,  and  written  In  dlflerent«(^ 
ored  Ink.  Both  the  witnesee  were  dead,  and 
their  names  were  In  their  respective  hand- 
writing. No  account  waa  given  of  the  man- 
ner in  which  the  will  waa  executed.  The 
court  said:  "The  dUEerence  of  the  color  of 
the  Ink  In  which  the  names  of  the  attesting 
witnesses  are  wrlttem  might  have  been 
caused  by  blotting  paper  bdng  used  to  me, 
and  not  to  the  other.  At  all  evmta,  it  Is 
too  slight  a  circumstance  to  found  any  i»re- 
snmptlon  on;  and,  on  the  facts  aa  proved, 
the  usual  presumption,  'Omnia  rite  esse  acta,' 
must  prevalL"  Tbe  principle  announced  in 
these  cases  haa  been  approved  and  followed 
by  the  courte  of  this  country,  as'  will  be 
shown  by  an  examination  ctf  the  following 
cases:  Nlckerson  v.  Buck,  12  Oosh.  882;  Bin 
V.  Edwards,  16  Gray,  91;  EUot  t.  EUot,  10 
Allen,  367;  Jackson  v.  Obrlstman,  4  Wend. 
277;  Clarke  v.  Dunnavant,  10  Lelgb,  18;  Deu- 
pree  v.  Deupree,  46  Oa.  415;  Fatheree  v. 
Lawrence  83  Miss.  586.  The  presumption 
of  due  execution,  however.  Is  .not  one  of  law, 
but  of  fact  which  tbe  Jury  noay  indulge^  It 
is  a  question,  then,  for  the  Jozy  to  determine 
whether  all  the  requisites  of  the  stetute  have 
been  compiled  with.  There  was  no  error  In 
admlttli^  the  will  In  evidttice. 
.  These  prlndples  bare  beat  recos^Ised  and 
enforced  by  this  court  In  tbe  caae  of  Arrin|^ 
ton  v.  Arrington  <Ala.)  26  South.  152,  Invidv- 
Ing  the  proof  of  the  execution  of  a  deed. 
By  agreement  of  counsel  the  original  wIU  Is 
betbre  us  for  eumination.  One  of  the 
grounds  ot  contest  Is  that  It  was  revoked 
by  the  testatrix  by  "tearing  tbe  same  apart 
with  the  Intention  of  revoking  it"  Section 
4265  of  tbe  Code  provides  that  "except  In 
the  cases  provided  In  the  preceding  article, 
a  will  In  writing  can  only  be  revoked  by 
burning,  tearing,  canceling  or  obliterating  the 
aame,  with  the  Intention  of  revoking  It  by 
the  testator  himself  or  by  some  person  In 
his  presence,"  etc.  When  the  will  was  writ- 
ten and  signed  by  the  testatrix.  It  was  upon 
two  separate  riieeta  of  p^^r,  and  Is 
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no  evidence,  except  from  the  holes  near  ttie 
top  and  Bides  ot  the  sheets,  that  they  were 
ever  fastened  together;  and.  If  fastened  to- 
gether, there  Is  no  erldence  that  the  fasten- 
ing was  done  bj  the  testatrix,  unless  it  may 
be  Inferred  frcm  her  possession  of  it  So, 
too,  there  la  do  evldoace  that  the  sheets  were 
ever  separated  by  her,  U  it  be  inferred  that 
they  were  once  attached,  Mcept  that  after 
her  death,  when  the  will  was  found  in  a  box 
in  the  bottom  of  her  trunk,  carefully  folded, 
and  wrapped  in  a  newspaper,  around  which 
was  pinned  a  towel,  upon  which  her  name 
was  writtei,  the  sheets  were  apart,  and 
ttaoe  were  no  fastenings  In  the  holes.  So, 
then,  the  only  eTldence  of  a  detachment  or 
separation  of  the  sheets,  if  It  be  conceded 
that  they  were  fastened  together  by  the  tee- 
tatriz,  la  the  physical  appearance  of  the  paper 
Itaekf.  This  attachment  ot  the  sheets,  It  Is 
evident  from  an  Infection  of  the  holes,  was 
ktr  the  means  of  pins— two  of  them— Inserted 
■ear  the  top  and  each  side  of  the  sheets.  A 
reroc^on,  of  necessity.  Implies  the  exist- 
ence of  a  valid  will;  a  vacatUig  of  an  instm- 
Bent  previously  executed,  effectual  as  a  wilL 
And  its  existence  is  presumed  unttl  rebutted 
ta^-  proof  of  Its  mhseqiient  revwntlon.  2 
eveenL  Bv.  1  BSOl  It  is  of  no  coDSequence 
tiut  this  will  was  writtea  upon  separate 
sheets  of  paper.  And,  had  these  sheets  re- 
mained disconnected,  this  would  not  havfe 
be«i  an  objection  to  Its  validity,  or  afforded 
an  Inference  cft  Its  revocation  by  the  testa- 
trix. Bamewall  v.  UurreU,  108  Ala.  366.  18 
South.  831.  Conceding  tiut  the  pins  which 
constituted  the  means  of  fastening  the  sheets 
togetiier  were  placed  there  by  the  testatrix 
and  removed  by  her.  thereby  restoring  the 
paper  to  the  ccmdition  in  which  it  was  when 
signed  by  her.  did  this  amount  to  a  tearing 
of  the  will,  within  the  meaning  of  the  sUt- 
nte?  Not  a  syllable,  word,  phraae,  or  sen- 
tence of  the  will  was  oased,  torn,  or  dis- 
turbed. Every  word  as  written  was  pre- 
served. Indeed,  the  sheets  of  paper  upon 
which  the  writing  was  done,  with  the  excep- 
tion of  the  pin  hdleB  and  the  traces  made 
upon  them  by  the  ravagea  of  time,  were  in 
the  same  condition  when  found  after  the 
testatrix's  death  as  when  the  words  of  the 
will  were  traced  vtpon  them  by  the  pen  of 
the  scribe,  executed  by  the  testatrix,  and 
subscribed  by  the  witnesses,  in  Law  v. 
lAw,  83  Ala.  4S4,  8  South.  763,  It  Is  said 
**that  no  revocation  can  be  effected  by  mere 
word  of  mouth,  or  nuncupative  declaration, 
any  more  than  could  be  done  under  the 
English  statute  of  frauds.  It  requires  one 
or  more  of  the  specific  acts  mentioned  In 
the  statute,— a  burning,  tearing,  canceling, 
or  obliterating  with  the  intention  tQ  revolce, 
—or  a  new  will  or  codicil,  properly  ocecuted 
and  attested.  To  what  extent  an  oUiteration 
of  the  Instrument  must  extend  to  be  eflTee- 
tually  revocatory  cannot  be  stated  with  any 
great  degree  ot  particularity.    Tb»  paper 


must  certainly  be  materially  mutilated,  bo 
that,  If  unexplained  by  acccHupanylng  dec- 
larations, an  intent  to  revoke  may  be  in- 
ferred from  its  appearance,  taken  in  connec- 
tion with  the  act  itself.  As  said  In  Erana' 
Appeal.  58  Pa.  St.  238,  the  act  done  to  the 
will  must  be  one  which  'stamps  uptm  It  an 
Intention  that  It  [the  paper]  shall  have  m 
effect';  *an  act  done  to  the  paper  Itself,  a 
mark  upon  It,  eWnclble  of  a  present  Intent 
that  It  shall  not  operate  as  a  will.'  '*  Revoca- 
tion Is  an  act  of  the  mind,  which  must  be 
demonstrated  by  some  outward  and  risible 
sign.  As  said  by  a  learned  Judge:  "All  the 
destroying  in  tlie  world  without  IntecUoD 
win  not  revoke  a  will,  nor  all  the  inteo- 
tion  In  the  world  without  destroying.  Tb^ 
must  be  the  two."  Cheese  v.  Lovejoy,  2 
Prob.  Div.  2S1.  It  is  not  the  more  manual 
operation  of  tearing  the  instrument  which 
wiU  satisfy  the  law.  The  act  must  accom- 
pany the  intuition  of  revoking.  There  must 
be  the  act  as  well  as  the  anlinns.  Both 
must  .concur  In  order  to  constitute  a  legal 
revocation.  Clarke  v.  Scripps.  2  Rob.  Bc«. 
663;  Reed  v.  Harris,  6  AdoL  &  BL  209;  Clark 
V.  Smith.  34  Barik  140;  Hoitt  v.  Holtt  63 
N.  H.  476,  8  AtL  604.  We  are  clearly  of  the 
oplnlm  that  the  removing  of  the  fastenings 
by  the  testatrix  was  not  a  tearing  of  the  will 
within  the  meaning  of  the  statute.  As  there 
was  no  tearing  of  the  will,  it  Is  of  no  conse- 
quence what  may  have  been  the  unexecuted 
fntfflition  of  the  testatrix  to  revoke  It  All 
declarations  of  the  testatrix  sobsequoit  to 
the  making  of  this  will  tending  to  show  tiiat 
she  had  revoked  It  were  clearly  incompetent 
no  act  of  revocation  havli^  been  shown 
Barnewall  v.  Murrell,  supra;  Clark  ▼.  Smitii. 
supra;  Waterman  v.  Whitney,  11  N.  T.  157; 
Hoitt  V.  Hoitt,  supra,  and  authorities  there 
dted;  2  OreenL  Ev.  S  680;  1  Bedf.  WlUa. 
543;  29  Am.  A  Eng.  Enc.  Law.  320, 

liie  seventh  ground  of  cmtest  Is  that  the 
petitioner  is  not  the  »ecutor  named  In  the 
instrument  prc^ounded  for  probate;  neither 
Is  he  one  of  the  devisees  or  legatees  named 
therein  or  interested  In  the  estate  of  the  de- 
cedent It  may  be,  and  It  is  doubtless,  true 
that  only  an  executor,  devisee,  or  legatee 
named  In  a  wilt,  or  some  person  Interested 
in  the  estate,  has  the  authwity  to  have  the 
will  proved  before  the  probate  court  Code.- 
{  4272.  But  upon  a  contest  of  a  will  before 
the  probate  court  the  grounds  of  contest  are 
that  the  will  was  not  duly  executed,  the  im- 
soundnen  of  mind  of  the  testator,  or  any 
other  valid  objections  thereto.  Section  4287. 
The  other  valid  objections  must  be  of  a 
character  that  Involves  the  validity  of  the 
Instrument  itself.  The  only  Judgment  au- 
thorised to  be  rendered  Is  one  against  the 
validity  of  the  wlU,  or  one  sustaining  its 
TaHdll7<  Section  4298.  The  ground  of  con- 
test under  cwslderation  presents  no  such 
objection.  Indeed,  the  will  may  be  valid 
without  any  one  bting  named  as  executor. 
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Hot  would  tbe  death  tiie  person  named 
as  eiecntor  tdteet  Ka  vaHdlty.  This  ground 
simply  pnta  fn  Issae  tbe  right  of  the  pro- 
ponent to  make  proof  of  the  will;  In  other 
words,  hla  right  to  propound  it  for  probate. 
It  Is  tn  tbe  nature  of  a  plea  In  abatement, 
and  raised  an  Issne  which  should  have  been 
tried  before  pleading  to  the  merits.  By 
pleadtng  to  the  merits,  either  before  or  at 
tbe  same  time  this  ground  was  pleaded,  the 
contestant  lost  his  right  to  insist  upon  It 
He  waived  his  right  to  insist  preliminarily 
that  the  proponent  was  not  the  executor 
named  In  the  will.  1  £nc.  PI.  &  Prac.  32; 
Hart  T.  Turk,  15  Ala.  670.  The  proptment'a 
motion  to  strike  this  gronnd  of  contest 
Bhoirid  have  beefi  granted.  Brown's  Heirs 
T.  Powell,  45  Ala.  149. 

Itanj  of  the  numerous  assignments  of  er- 
ror are  based  upon  the  rulings  of  tbe  court 
In  admitting  and  excluding  ertdence  offered 
tn  snppwt  of  and  against  the  Issue  raised  by 
this  ground,  and  upon  the  giving  and  refus- 
ing of  charges  requested  relative  to  that  Is- 
sue. So,  too,  a  great  many  exceptions  were 
reserved  by  the  contestant  to  the  admleston 
of  evldmce  against  his  objection,  and  to  the 
exclusion  of  erldence  ottenA  by  him,  upon 
tile  question  of  rerocatlon  of  the  will  by  tbe 
testatrix.  However,  we  will  not  further  con- 
sider any  of  these  matters,  as  tbe  questions 
growing  out  of  them  will  probably  not  arise 
upon  anotter  trial. 

Charge  4  given  at  tbe  request  of  propo- 
nent pretermits  all  reference  to  the  due  exe- 
cntlon  of  the  wlH  as  a  ground  of  contest, 
and  was  faiilty  in  this  respect.  If  In  no  other; 

Charges  5  and  11  given  at  the  Instance  of 
proponent  were  Improper.  They  tend  to  take 
from  the  Jury  the  question  of  the  dne  exe- 
cution of  the  win,  which  was  a  matter  es- 
cluslvely  for  their  determination. 

After  the  verdict  of  the  Jury  was  rendered, 
the  contestant  moved  the  court  to  omit  from 
the  Judgment  upon  tbe  verdict  the  provi- 
sions of  the  y^n  a)ntalned  in  items  14  and 
IS,  t)ecause  they  were  Illegal  and  void  for 
uncertainty,  and  do  not  constitute  a  valid 
charitable  trust  It  Is  obvious  tbat  this  sim- 
ply Involves  a  constrnctlon  of  those'  clauses, 
and  was  entirely  foreign  to  tbe  proceeding 
In  which  the  court  was  required  to  enter 
Judgment  upon  the  verdict  of  tbe  jury.  The 
court  was  without  Jurisdiction  to  entertain 
the  motion. 

With  the  seventh  ground  of  contest  elim- 
inated' by  striking  It,  as  the  court,  before 
entering  upon  another  trial,  should  do,  and 
there  being  no  revocation  of  tbe  will  shown, 
nor  any  evidence  tending  In  the  remotest 
degree  to  show  mental  Incapacity  to  make 
It.  or  undue  influence  exercised  in  procuring 
Its  execution,  the  Issue  Is  narrowed  to  the 
sln^e  one  of  due  execution;  and  this  the 
proponent  Is  entitled  to  have  the  Jury  deter- 
mine upon  making  proof  of  tbe  genalneness 
ct  the  signature  of  tbe  testatrix  and  of  the 
ilgnatiirai  of  two  of  the  tabscrtbing  wit- 


nesses. For  the  errors  pointed  ont,  the  Judg- 
ment must  be  rarersed,  uut  tbe  cause  re- 
ouuidecL 
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MUTUAL  NAT.  BANK  OF  NEW  ORLHAIW 
V.  UOORB  et  al.   (No.  13,4S7.)t 

(Supreme  Court  of  Louisiana.   June  18,  1900.) 

JUDGMENT— INJUNCTION— SBTTTlKa  ASIDB- 
ACCOMMODATION  NOTE. 

1.  One  enjoining  the  execution  of  a  JudgmeDt 
against  bimself  carries  the  burden  Oi  pro  Vina 
his  averment  that  tbe  jod^ent  was  ootalneo 
upon  an  obligation  for  which  there  was  no  con- 
HideratioD. 

2.  Failure  of  the  receiver  to  produce  a  Uat 
of  assets  in  compliance  with  tus  promise  to 
coansel  In  open  court,  not  followed  by  objection 
and  a  bill  of  exceptions,  affords  no  reason  foi 
setting  aside  a  judgment  on  the  ground  that 
the  list  does  not  contain  the  judgment  as  oae 
of  the  assets. 

3.  Tbe  petition  of  defendant  for  an  Injunction 
only  makes  proof  of  allegations  made  for  an  in- 
junction, but  not  of  the  facts  alleged. 

4.  One  who  alleges  that  his  paper  was  used 
as  accommodation  paper  must  prove  the  fact. 

6.  Tbe  one  who  plaintiff  alleges  was  the 
principal  debtor  was  not  examined'  as  a  wK- 
aess  to  prove  the  payment  alleged,  and  no  t*B> 
timony  was  offered  by  either  of  the  debtors. 

6.  Ilie  books  and  papers  of  the  bank,  with 
the  exception  of  a  few,  had  all  been  destroyed. 
Incompleteness  of  the  record  in  the  present  con- 
dition of  affairs  is  not  ground  to  annul  and  set 
aside  a  judgment  on  the  ground  of  payment, 
when  there  Is  no  evidence  oy  the  one  aJle^ng 
payment  showing  that  payment  has  been  made 
as  alleged. 

(Syllabus  by  th«  Oonrt) 

Appeal  from  elrll  district  court,  parish  of 
Orieans;  Fred  D.  King;  Judge. 

Bill  by  John  T.  Moore  against  the  Hotoal 
National  Bank  of  New  Orleans  and  another. 
Jndgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Robert  G.  Dugufi  and  Saunders  &  Gurley, 
fcr  appellant.  Dlnkelspiel  &  Hart,  for  ap- 
pellee civil  sheriff.  Dufour  &  Dufour,  Jo- 
seph Brewer,  and  Joseph  O.  Daspit,  for  ap- 
pellee bank. 

BltEAUX,  J.  This  suit  was  InsUtuted  by 
Mr.  John  T.  Moore  to  enjoin  plaintiff  from 
collecting  a  Judgment  it  obtained  against 
him,  ^and  to  have  tbe  judgment  enjoined  de- 
creed' null.  In  January,  1890,  Mr.  Philip 
Thompson  gave  tbe  Mutual  National  Bank 
his  note  for  $20,000,  and  to  secure  Its  pay- 
ment he  pledged  a  number  of  collaterals,  one 
of  which  was  a  note  of  Moore,  tbe  maker,  for 
$4,700,  secured  by  mortgage  on  property  In 
Birmingham,  Ala.  At  tbe  maturity  of  the 
Moore  note,  secured  by  mortgage,  as  just 
stated,  foreclosure  proceedings  contradicto- 
rily with  the  parties  concerned  were  Insti- 
tuted In  Alabama,  which  resulted  In  the  sale 
of  tbe  property  for  $2,500,  and  a  Judgment  for 
the  remaining  amount  due  after  tbe  sale; 
tbat  Is,  $3,242,73.  The  Alabama  personal 
Judgment  was  recognized  here,  and  was  mads 
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executory  against  Moore  by  a  Judgment 
which  wag  affirmed  on  appeal.  Bank  t. 
Moore.  60  la.  Ann.  1332,  21  South.  304.  The 
enjoining  debtor,  who  seeks  to  have  the 
Judgment  against  himself  annulled,  grounds 
his  action  on  the  averment  that  the  action 
against  Thompson,  against  whom  the  Judg- 
ment was  not  made  executory,  though  he 
was  made  defendant  In  the  action,  never  was 
understood  bj  him  before  he  was  Informed 
that  Thompson  was  not  a  debtor  of  the  bank; 
that.  If  Thompson  Is  entitled  to  the  balance 
he  claims,  or  If  he  has  It  in  his  power  to 
prove  payment,  It  would  protect  his  co-de- 
fendant, and  yet  nothing  has  been  done  by 
him  to  compel  trial  of  the  action,  In  so  far 
as  he  Is  concerned;  that  in  the  suit  against 
Thompson  It  will  be  decreed  that  the  Issues 
are  not  limited  by  a  final  Judgment  The 
■aid  enjoining  debtor  furthermore  specially 
arera  that  the  bank  has  been  paid  in  full, 
but  that  of  this  fact  he  did  not  become  aware 
until  some  time  after  the  Judgment  which 
he  seeks  to  have  anoulied  had  been  signed. 
He  also  averred  that  he  had  been  diligent 
In  his  defense,  and  that  it  was  not  due  to 
any  laches  on  his  part  that  the  defenses 
made  In  his  Injunction  suit  were  not  pre- 
sented before  the  Judgment  In  question  had 
been  signed.  The  defendant  In  injunction 
denies  all  diligence  on  the  part  ot  the  plain- 
tiff. It  charges,  through  counsel,  that,  on 
the  contrary,  plaintiff  purposely  postponed 
setting  up  any  defense  heretofore,  and  that 
during  plaintiff's  Intentional  delays  officers 
of  the  bank  have  died,  the  bank  has  failed, 
and  the  books  have  been  destroyed,  save  a 
few,  as  Is  usual  In  settling  the  affairs  of  an 
insolvent  bank  by  direction  of  the  com[>- 
troller  of  the  treasury  of  the  United  States. 
In  answer  to  a  subpoena  duces  tecum  Issued 
at  the  instance  of  the  plaintiff  in  injunction, 
the  receiver  returned  Into  court  ail  the  re- 
maining books  and  papers  containing  any 
reference  to  the  Thompson  transaction. 
This  officer  (the  receiver)  testified  to  credits 
to  which  Thompson  Is  entitled,  as  made  to 
appear  by  memoranda  kept  In  the  handwrit- 
ing of  the  cashier  of  the  bank,  and  showing 
a  balance  due  by  Thompson.  The  testimony 
of  the  attorney  of  the  bank  and  that  of  oth- 
ers corroborates  this  testimony,  based  en- 
tirely on  the  cashier's  memoranda.  These 
written  notes  and  memoranda  of  the  cashier 
were  admitted  in  evidence  without  explana- 
tion on  his  part,  for  the  reason  that  he  was 
dangerously  111  at  the  time  and  could  not 
testify.  The  notes,  accounts,  and  memoran- 
da referred  to  by  these  witnesses  are  In  evi- 
dence. Two  of  tbe  employ^  of  the  bank, 
as  witnesses,  explained  that  there  might  be 
an  Indebtedness  to  the  bank  by  Thompson 
without  Its  appearing  In  the  ledgers  extant. 
When  the  first  receiver  who  had  charge  of 
the  affairs  of  the  banlc  was  examined  as  a 
witness,  mention  was  made  of  the  inventory 
of  the  assets  made  by  the  bank  examiner, 
showing  the  assets  of  the  banl^,  whereupon 


counsel  called  for  this  Uat,  which  this  wltnusa 
promised  to  prodace.  When  the  counsel  for 
the  defendant  bank  brought  the  taking  of 
their  testimony  to  a  close,  the  foUowtng,  at 
their  Instance,  was  entered  on  the  minutes: 
"They  cannot  produce  the  InventMy  or  list 
of  assets  made  by  the  bank  examiner,  which 
has  heretofore  been  called  for  by  plaintiff 
in  injunction.  Mr.  Huger  rep<Ht8  that  he 
cannot  find  it"  It  appears  from  the  record 
that  plaintiff  in  Injunction  during  the  trial 
offered  In  evidence  his  affidavit  and  petition 
for  an  Injunction,  the  order  rendered  there- 
on, the  injunction  bond,  and  the  sheriff's 
notices  of  seizure  annexed  to  tbe  petltioo. 
The  Judge  of  the  district  court  found  that  the 
officers  and  those  In  charge  of  the  bank's 
affairs  had  not,  as  charged,  concealed  the 
facta.  With  reference  to  the  averment  ot 
Moore  that  be  bad  discovered  after  the  Judg- 
meat  had  been  signed  that  ThompaiHi  was 
not  Indebted  to  the  bank,  it  devolved  upon 
him  (Moore)  to  prove  when  he  was  Informed 
of  inls  asserted  fact,  and,  further,  that  it 
coold  not  have  been  ascertained  sooner.  The 
district  court  also  decided  that  the  evidence 
did  not  show  that  the  note  given  by  Moore 
to  Thompson  was  an  accommodation  note. 
And.  lastly,  the  concluaion  was  arrived  at  by 
the  district  Judge  that  tbe  failure  of  John 
T.  Moore  to  testify  In  the  case  raises  every 
presumption  against  him.  He  dissolved  the 
injunction,  and  allowed  10  per  cent,  on  the 
amount  Involved. 

The  proceedings  which  resulted  In  a  Judg- 
ment, and  the  Judgment  attacked,  had  evei^ 
appearance  of  regularity.  The  rights  of  the 
parties  were  fixed  in  this  Judgment,  after  all 
the  testimony  offered  had  been  heard.  For 
reasons  not  stated  by  counsel,  nor  explained 
by  the  testimony,  the  Judgment  obtained  in 
Alabama  was  made  executory  In  Ixiuisiana 
only  against  the  defendant  Moore,  and  as  to 
his  co-defendant  Thompson  no  final  Judg- 
ment has  yet  been  entered.  We  have  dis- 
covered no  good  reason  to  conclude  that  the 
omission  to  press  tbe  case  against  the  lat- 
ter (Thompson)  to  final  termination  and  Judg- 
ment was  cause  sufficient  to  give  rise  to  the 
Inference  that  It  was  because  Thompson 
was  Indebted  to  plaintiff,  the  bank,  and  that 
the  officers  In  charge  of  the  liquidation  none 
the  less  ought  to  recover  Judgment.  Tbe 
parties  were  sued  in  solido,  and  we  Judge 
that  they  were  solldarily  bound;  for  the 
Judgment  was  rendered  against  Moore  as  one 
bound  in  solido,  and  It  has  become  final. 
The  parties  being  bound  In  solido.  In  the  al^ 
sence  of  all  testimony  on  the  subject  no 
significance  can  be  given  to  tbe  asserted 
Intentional  omission  of  the  plaintiff  to  press 
the  claim  to  Judgment  against  both  defend- 
ants. The  testimony  does  not  disclose  an 
Intention  on  the  part  of  the  defendant  in  iu- 
Junction  to  take  an  undue  advantoge  by  not 
insisting  upon  a  Judgment  against  both  de- 
fendants. The  oral  argument  led  us  to  infer 
that,  owing  to  misfortunes  In  business,  noth- 
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Ing  coDld  be  collected  at  this  time  from  the 
defendant  Thompson,  against  whom,  as  yet, 
DO  Judgment  has  been  pronounced.  In  refer- 
ence to  the  contention  that  It  Is  because  the 
bank  is  paid,  we  can  only  answer  that  It 
vas  iDcnmbent  upon  the  plaintiff  in  Injunc- 
doa  to  prove  payment.  We  have  not  found 
proof  of  payment  In  the  record.  The  evi- 
dence IB  not  as  conclusive  as  perhaps  It 
would  be  If  the  books  of  the  bank,  with  the 
exception  of  a  few,  had  not  been  destroyed. 
Tbe  destruction  of  the  books  and  papers  has 
siren  to  plaintiff  In  Injunction  the  plausible 
opportunity  of  Insisting  upon  tbe  nonindebt- 
edoesB  of  Thompson  to  the  bank.  But  nei- 
ther he  nor  the  other  defendant  has  sought 
to  take  advantage  of  that  opportunity  by 
the  testimony  of  one  or  the  other.  Plaintiff 
In  Injunction  rests  upon  his  allegations  that 
the  ex-bank  baa  been  paid  by  collecting  on 
its  collaterals.  The  present  unsatisfactory 
condition  of  the  bank's  record,  as  relates  to 
tills  claim.  1b  pointed  to  as  sustaining  the 
allegation  of  this  plaintiff.  In  view  of  the 
years  that  have  elapsed  since  these  trans- 
actions were  entered  Into,  the  destruction 
of  the  books  and  papers,  and  of  the  inability 
of  the  cashier  co  testify,  for  reasons  above 
Rated,  we  do  not  find  It  possible  to  agree 
with  plaintia  In  this  respect  Granted  that 
these  records  prove  nothing,  the  defendant 
in  injunction  has  a  Judgment  which  can  be 
annulled  only  for  good  cause  shown.  It  was 
iDcambent  upon  the  plaintiff,  In  view  of  the 
circumstances,  to  have  Thompson,  by  whom 
tbe  loans  were  obtained,  summoned  and  ex- 
amined as  a  witness.  He  was  the  borrower. 
He  knew,  or  bad  it  In  his  power  to  prove, 
tbe  amount  of  the  collaterals  pledged.  The 
names  of  the  debtors  and  these  collaterals 
are  surely  known  to  some  one;  and  by  ref- 
erence to  them,  with  some  degree  of  certain- 
ty, it  might  here  been  determined  who  had 
paid  and  who  had  not,  and  thus  prove  th& 
amoant  realized  by  the  bank  on  these  col- 
laterals to  a  credit  of  which  tbe  debtor  was 
entitled.  But  this  plaintiff.  Instead  of  thua 
making  proof  or  seekli^  to  make  proof,  as- 
serts that  neither  he  nor  Thompson  can 
prove  bis  own  allegations  to  be  true,  except 
by  examination  of  the  books  and  the  officials 
the  bank;  that  neither  he  nor  Thompson 
koowB  what  the  bank  has  actually  collected. 
From  this  we  Infer  that  neither  of  them 
know  whether  or  not  the  bank  has  been 
paid,  although  they  have  on  other  occasions 
and  In  the  pleadings  averred  that  the  bank 
has  been  more  than  paid. 

Tbe  note  of  the  principal  debtor,  the  col- 
laterals pledged,  the  Judgment  pronounced, 
show  that  there  la  an  Indebtedness.  This, 
to  an  extent,  at  least,  la  corroborated  by  the 
books  and  papers  and  the  testimony  of  the 
olHcvrs.  The  following  from  the  testimony 
of  the  last  recover,  Mr.  Richardaon.  serves 
tbe  purpose  of  an  Illustration:  "Q.  Look  at 
the  list,  please,  and  see  whether  on  that  list 
there  appears  anything  showing  an  Indebted- 


ness from  Philip  Thompson  to  the  Mutual 
National  Bank;  and.  If  so,  what  Is  It?  A. 
In  this  list  which  I  bold  in  my  hand,  dated 
February  15.  1899,  which  list  iB  also  a  re- 
ceipt, there  appears  this  statement  under  the 
head,  'Other  Assets  Doubtful' :  'Claim  against 
Philip  Thompson  not  on  hand.'  Q.  What  la 
the  meaning  of  the  'not  on  band'?  A.  That 
meant  that  It  was  In  the  hands  of  the  at- 
torney for  collection,  and  not  received  by 
me."  There  Is  no  testimony  contradicting 
the  statement  of  the  witness.  Plaintiff  In 
Injunction  eBpeclally  complained  of  want  of 
the  examiner's  list  of  assets  as  part  of  the 
evidence,  and  seeks  to  fix  the  failure  for  Its 
absence  on  defendants.  He  refers  to  the 
fact  that  at  about  the  time  of  the  failure  of 
the  bank  the  examiner  was  In  charge  for 
a  period  of  about  four  months;  that  he  had 
time  to  make  a  thorough  examination  of  the 
books;  that  when  the  receiver  took  charge 
the  examiner  gave  him  a  list  of  the  assets 
of  the  bank,  and  kept  a  duplicate  of  it  on 
file  in  the  department  in  Washington;  that 
this  list  shows  In  detail  every  separate  as- 
set of  the  bank;  that  he  demanded  from 
Mr.  Huger,  the  first  receiver,  to  produce  this 
list,  or  a  copy  of  It  if  the  original  could  not 
be  found.  Instead  of  producing  the  original, 
or  a  copy  of  It,  as  he  had  promised,  on  the 
day  fixed  for  argument,  he  filed  a  return 
which  morely  stated  that  he  could  not  find 
It,  and  therefore  could  not  produce  the  orig- 
inal, and  said  nothing  as  to  the  reasons  for 
not  producing  the  copy.  The  plaintiff  In  in- 
junction avers  that  the  failure  to  produce 
this  list  after  It  had  been  called  for,  and  aft- 
er he  had  promised  to  produce  It,  raises  the 
strongest  kind  of  presumption  that  if  the  list 
had  been  produced  ft  would  have  shown  that 
It  carried  on  It  nothing  as  due  by  Thompson. 
Upon  examination  of  the  record,  we  did  not 
find  that  the  plaintiff  objected  to  the  return 
of  the  receiver  that  he  did  not  have  the  list, 
and  no  bill  of  exceptions  was  taken. 

In  reference  to  the  note  for  930,000.  aft- 
er deducting  the  amount  of  collaterals  col- 
lected as  made  to  appear  by  acknowledg- 
ment written  across  the  face  of  the  note, 
there  remains  a  balance  doe  to  tbe  bank. 
Deducting  tbe  collected  collaterals,  as  men- 
tioned on  the  note,  there  remains  due  $4,315.- 
32,  If  f  157.80  be  taken  as  the  correct  amomit 
of  one  of  the  collections,  or  $3,272.67  If 
$1,517.81  be  taken  as  the  correct  amount  In 
tbe  body  of  die  statement  $167.80  Is  ilbt 
down  as  the  correct  amount,  while  on  the 
margin  of  tbe  same  statement  It  Is  $1,617.8L 

We  come  next  to  Moore's  denial  of  all 
Indebtedness  on  his  part  to  Thompson,  and 
that  In  consequence  bis  paper  transferred  to 
Thompstm,  to  be  pledged  as  security,  was 
accommodation  paper.  The  defendants  the 
bank  officers,  when  the  evidence  was  being 
heard,  sought  to  prove  an  Indebtedness  by 
Moore  to  Thompson.  Plaintiff  Moore  object- 
ed to  all  testimony  offered  to  prove  his  as- 
serted Indebtedneas.  He  contended  In  op- 
Digitized  by 


106 


29  SOUTHERN  REPORTEB. 


(Ul 


position  to  the-  admissibility  ot  tbe  testimony 
that  It  was  IrreleTant  and  unconnected  with 
tbe  case;  that  the  Issnes  were  between  him 
and  thp  bank,  and  not  between  talm  and 
Thompson.  The  court  sustained  tbe  objec- 
tion and  excluded  the  testimony.  But  at  an- 
other time  during  tbe  course  of  the  trial.  In 
connection  with  the  testimony  of  one  of  the 
witnesses,  plalotlff  In  inlunctlon  Introduced 
testimony  which  he  contends  shows  be  trans- 
Asrred  accommodation  paper.  This  testimony 
consisted  of  bis  petition  in  this  suit  and  ac- 
companying paper  (shown  in  our  statement  of 
fact^  as  proof  that  the  paper  transferred  to 
Thtmipson  was  accommodation,  as  alleged, 
and  that  he  was  not  Indebted  to  him.  At 
one  moment  defendant  was  not  permitted  to 
Introduce  testimony  ofFered  for  the  pnipoae 
of  showing  that  Hoore  was  Indebted  to 
Thompson,  and  at  another  moment  Moore  In- 
troduced testimony  to  prove  that  be  was  not 
Indebted:  This,  In  Tlew  of  the  present  con- 
dition of  tbe  case,  could  not  make  any  great 
difference,  were  It  not  that,  although  the 
lattet'B  testimony  was  admitted.  It  did  not 
prove  tiie  Tnct  for  whh^t  plaintiff  contoided. 
Tbe  facts  set  forth  In  the  petition  for  an  In- 
junction do  not  constitute  prima  facie  erl- 
dcnce.  The  dednlons  cited  by  plaintltTs 
counsel  relattve  to  tiie  prima  facie  effect  of 
offldaTlts  for  conaerratory  writs  do  not  sus- 
tain plaintiff's  position,  L  e.  that  full  effect, 
as  evidence,  should  be  given  to  this  petition, 
because  It  was  admitted  In  evidence  without 
objection.  This  petition  may  serve  to  prove 
rem  Ipsem.  In  matter  of  the  suit  it  cannot 
be  taken  as  proof  of  t3ie  nature  and  extent 
of  an  obligation  of  the  one  alleging.  Here, 
again,  parties  have  not  chosen  to  testify  In 
their  own  behalf  In  reference  to  a  matter 
of  wfalcta  th^  alone,  presumably,  had  knowl- 
edge. From  this  point  of  view,  plaintiff  is 
without  right  to  maintain  bis  suit  to  annnl 
the  Judgment,  for  he  is  without  Interest  and 
the  bank,  or  Its  successor,  is  entitled  to  col- 
lect tbe  amount.  In  any  case  the  bank  Is  en- 
titled to  the  amoimt  of  collateral  equal  to 
the  balance  doe  It,  and,  with  the  evidence  be- 
fore ua,  we  do  not  feel  that  we  would  be 
Justified  In  concluding  that  less  is  due  tbnn 
claimed.  For  rcAFons  assigned.  Judgment  ap- 
pealed from  Is  affirmed. 

MONROE,  J„  recused. 


(IW  Lb.) 

BLUME  V.  CITY  Of  NEW  ORLEANS.  ' 

(No.  13,553.)i 

(Supreme  CV>urt  of  LoulBiana.    Dec.  3,  1900.) 

PRESCRIPTION— INTERRUPTION   BY  SUIT— DB- 
FECTIVE  SIDEWALK— LIABILITY  OF  CITY. 

1.  In  a  suit  for  damages  arising  from  an  ob- 
struction on  a  sidewalk,  suit  previously  brought 
bi  the  circuit  court  of  the  United  States  had 
the  effect  of  interruiitlng  prescription,  although 
tibat  court  had  no  Jurisdiction  ratione  persoun, 

■  Bebearinc  denltd  Juour  XI.  UOL 


:  plaintiff  being  a  resident  of  the  state  of  Loo- 
laiana. 

I     2.  Municipal  corporatioas  owe  it  to  the  pnb' 

'■  lie  to  keep  the  sidewalks  in  sach  a  conditio! 

,  that  pedestrians  who  are  ordinarily  carefa! 
will  not  be  exposed  to  Injury. 

I  3.  When  a  municipality  vested  with  the  pow 
er  of  maintaining  uniform  grades  of  sidewolkj 
peimits  one  proprietor  to  raise  his  sidewalli 
and  lets  the  grade  of  the  sidewalk  in  front  oi 
the  adjacent  property  remain  oat  of  grade  toi 
more  than  a  year,  and,  owing  to  the  abrupt  ris< 

.  of  about  five  inches  at  the  dividing  lines  of  tbi 

j  two  sidewalks  (where  there  was  a  long  shed 
and  no  light),  an  accident  happens,  the  city  ii 
liable  for  damages  occasioned  to  a  pedestriu 
who  fails  because  of  tbe  obstruction  and  in 

I  jures  herself. 

4.  Whateyer  rights  the  city  may  have  agains 
the  owners  of  tbe  lots  on  which  the  sidewalb 
are  situated  are  reserved. 
(Syllabus  by  the  Court.) 

^peal  from  civil  district  coort.  parish  a 
Orleans;  Fred  D.  King,  Judge. 

Action  Mary  Binme  against  the  dty  o: 
New  Orleans.  Judgment  for  plaintiff.  De 
fendant  appeals.  Affirmed. 

Frank  B.  Thomas,  Asst.  City  Atty.,  an( 
Samuel  L.  Gllmore,  City  Atty.,  for  appellant 
O.  B.  &  S.  Sonsum,  for  appellee. 

BREAUX.  J.  Plaintiff  ned  to  reeovei 
f 10,000  as  damages  caused  by  an  obatmctloi 
on  which  she  stumbled,  fell,  and  in  the  fal 
fractured  and  broke  her  rlgbt  arm.  Shi 
avers  that  she  greatiy  suffered  during  threi 
months,  and  has  lost  the  natural  use  of  he: 
right  hand  and  arm.  Tb6  evidence  disclose 
that  on  tbe  night  of  the  13tb  of  March.  189^ 
at  about  1  o'clock,  i^intlff  was  walkbi] 
down  Hagaslne  street,  near  the  iDteraectioi 
of  Jackson  street,  when  she  stepped  agains 
an  obstruction  and  fell,  as  before  stated 
Her  attending  physician  testifies  that  afte; 
she  feu  she  suffered  greatiy  from  an  Injur] 
to  tbe  right  wrist;  tiie  hand  and  foream 
were  greatly  swollen.  Some  time  after,  b< 
again  .examined  plaintiff's  arm,  and  foam 
that  there  had  been  (as  known  to  sui^eons 
a  Colly's  fracture  of  the  radius  bone.  Jus 
immediately  below  the  Joint,  and  that  he: 
wrist  was  permanentiy  Injured;  that  she  bai 
some  use  of  the  wrist,  and  gradually,  by  use 
will  get  more  use  of  it,  but  that  it  will 
very  far  from  ever  being  restored  to  its  pris 
tine  usefulness;  that  there  is  an  Impairment 
also,  of  the  fingers;  and  that  there  was  nec 
essarlly,  after  the  Impact  or  blow  In  the  fall 
more  or  less  i>ermanent  distortion  and  weak 
ness  of  the  wrist  Joint  itself.  When  tbe  cas< 
was  tried  In  1898,  plaintiff  had  not  entire): 
recovered  the  use  of  her  hand,  and  she  was 
at  times,  not  free  from  suffering.  As  re 
latcs  to  the  accident  Itself,  the  facts  are  tbs' 
on  the  night  plaintiff  fell  there  was  no  moon 
light.  It  was  daric  at  the  place  of  tiie  acci 
dent;  that  Is,  on  the  dividing  line  betweci 
the  Wood  Imnquette  and  the  Rhoel  banquette 
The  banquette  on  the  Rhoel  property  wa; 
raised.  In  1885,  five  Inches  higher  than  ttu 
banquette  on  the  Wood  property.  Betwwi 
the  properties  the  rise  wrb  abmpt  Then 
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warn  no  Incline  at  all.  It  was  as  It  Is  with 
ft  step  of  tbat  height  It  was  left  in  that 
conditlou,  and  was  In  that  condition  when  the 
accident  happened  to  plaintiff,  to  whose  steps 
tt  was  an  obstractlon,  as  before  stated.  A 
pSTlns  contractor  testifies  that  he  raised  the 
sldewaUi  for  Bhoel  on  Jackson  and  Magaislne 
streets  Id  18M,  and  that  when  he  delivered 
his  work  to  Khoel  his  banquette  was  five 
Inches  higher  than  the  banquette  of  his 
Deigbb<K,  Wood;  that  he  made  application  to 
the  agent  of  the  latter  to  let  him  raise  his 
banquette  for  him.  and  this  agent  said  to 
him  that  he  had  been  notified  by  the  city  au- 
thorltiea  to  raise  it,  but  that  the  city  engineer 
told  blm  not  to  raise  It  until  the  proper  au- 
thorities established  a  proper  grade.  After 
the  accldrat  to  plaintiff,  this  contractor  raised 
the  pavement  on  the  Wood  property  to  the 
same  grade  as  that  on  the  Bhoel  property; 
and  DO  change  of  the  grade  was  made  prlw 
to  the  accident  in  question.  The  repair  of 
the  pavement  and  raising  it  had  been  post- 
poned In  order  to  establish  another,  and,  as 
was  aald  at  the  time,  we  infer,  a  proper, 
grade.  The  banquette  Inspector  under  the 
commissioner  of  the  city  at  the  time  teati- 
Oed  that  the  banquette  on  the  Wood  lot  had 
not  been  repaired  In  1897,  on  the  day  of  the 
accident,  but  that  It  wag  repaired  afterwards. 
Plaintiff  brought  suit  In  the  United  States 
circuit  court  on  the  28th  of  August,'  1897.  In 
April,  18&8,  defendant  filed  an  answer  to 
[^ntlff*B  d«nand.  It  was  discovered  In  that 
court  during  the  trial  that  the  court  was 
without  Jurisdiction,  as  plaintiff  was  a  res- 
ident of  the  state  of  Louisiana.  On  that 
ground  the  suit  was  dismissed  in  that  court 
on  the  22d  of  April.  ia99.  Soon  after  her 
demand  had  been  dismissed  In  the  United 
States  circuit  court,  plaintiff  brought  suit  in 
the  state  conrt  and  alleged  the  different 
grounds  upon  which  she  based  her  action. 
The  defendant  pleaded  in  the  state  court  the 
exception  of  no  cause  of  action  to  the  plain- 
tiff's dnnand,  and.  in  the  alternative,  the  pre- 
scription of  one  year.  Defendant's  answer 
denies  all  of  plaintiff's  allegations,  and  avors 
that  plaintiff  was  guilty  of  cMitributory  neg- 
ligence. Further,  defendant  alleges  that,  if 
any  accldoit  did  happen  as  set  forth  in  plain- 
tiCTs  petition,  then  It  avers  that  the  obliga- 
tion rested  upon  Herman  Rhoel  and  Robert 
Ix  Wood  to  keep  their  banquettes  in  good 
order.  The  defendant  city  prays  that  these 
pn^)erty  owners,  Bhoel  and  Wood,  be  cited 
in  warranty.  The  Judgment  condemns  the 
city  to  pay  to  plaintiff  the  sum  of  $2.fiO(), 
with  legal  Interest  from  the  date  of  the  Judg- 
ment No  Judgment  was  rendered  against 
Wood  and  Rhoel,  called  In  warranty,  and  the 
rail  la  warranty  was  passed  without  action 
by  the  court  or  any  comment  whatever. 
From  this  Judgment  the  defendant  dty  pros- 
ecutes this  appeal. 

The  Issue  of  no  cause  of  action,  prosecuted 
by  way  of  exception,  raises  the  first  question 
for  oar  decMoo.  As  an  original  question. 


considered  independently  of  the  other  Issues, 
plaintiff  has  stated  a  cause  of  action  In  her 
petition.  We  do  not  take  it  that  the  right 
itself  to  hold  the  city  liable  if  the  cause  b« 
as  charged  Is  denied  by  the  terms  of  this 
exception.  If,  as  relates  to  the  cause  of  ac- 
tion, the  city  has  permitted  one  of  the  own- 
ers to  raise  his  ^dewalk  about  six  Inches, 
and  auotber  owner  of  property  immedlatdy 
adjacent  was  (due  to  the  city's  negligence) 
allowed  for  more  than  a  year,  to  the  knowl- 
edge of  Its  officers,  to  let  bis  sidewalk  remain 
about  six  Inches  below  the  regular  grade  at 
a  place  covered  by  a  long  shed,  where  there 
was  little  or  no  light,  there  Is  a  cause  of 
action.  The  defendant  If  the  above  excep- 
tion be  not  sustained,  pleads  the  prescrip- 
tion of  one  year.  We  have  seen  that  March 
ISth  Is  the  date  of  the  accident  in  question. 
This  suit  was  brought  in  April,  1890.  Pre- 
vious to  the  last-mentioned  date  suit  bad 
been  brought  as  has  been  already  stated  In 
our  statement  of  the  facts.  Defendant 
charges  that  without  plaintiff's  fraudulent 
representations  the  United  States  drcnlt 
court  would  not  have  been  Imposed  upon,  and 
would  not  hare  Issued  citation  and  assumed 
Jurisdiction.  That  may  be  quite  true,  and 
yet  we  find  no  authority  In  taw  to  decide 
that  prescription  was  not  interrupted.  The 
articles  of  the  Code  are  imperative.  Al- 
though a  court  may  not  have  Jurisdiction  of 
a  suit  brought  before  It,  it  Interrupts  pre- 
scription. The  legal  Interruption  follows 
whether  the  conrt  be  competent  or  not  Civ. 
Code,  arts.  3482-3484  (Rev.  Civ.  Code.  arts. 
3510,  S517).  Though  there  may  have  been 
false  representations  as  urged,  It  none  the 
less  remains  that  the  suit  was  filed  In  tlie 
rlrcult  court,  which  must  be  held  as  taavlBf 
interrupted  prescription. 

Having  concluded  that  the  claim  Is  not 
prescribed,  we  are  brought  to  a  consideration 
of  the  merits  of  the  cause.  Repeated  deci- 
sions have  settled  that  municipal  corpora- 
tions owe  It  to  the  public  to  keep  the  side- 
walks In  such  condition  as  will  not  expose 
the  pedestrian  to  injury.  The  banquettes  are 
to  be  kept  In  a  condition  safe  enough  to 
walk  on  In  the  nighttime  as  well  as  during 
the  day.  The  defendant  had  the  power  to 
establish  and  maintain  a  uniform  grade.  In- 
stead It  sanctioned  two  banquettes,  on  adja- 
cent properties,  of  dangerously  different 
grades;  one  high  and  the  other  low.  By 
the  evidence  the  accident  Is  traced  directly 
to  the  obstruction,  the  shed,  and  the  defec* 
tlve  light  at  the  place  where  the  obstruc- 
tion waa  The  plaintiff.  It  appears,  was  ordi- 
narily careful.  She  bad  not  before  passed  at 
night  on  the  banquette  at  the  place  in  ques- 
tion. The  banquette  was  not  safe  Plain- 
tiff was  Injured  while  exercising  due  care. 
She  suffered  damages.  As  relates  to  the 
quantum,  we  do  not  think  It  should  be  re- 
duced from  what  It  was  fixed  by  the  district 
court  The  extent  of  the  injury  would  not 
Justify  us  In  finding  leas.  There  remains 
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only  one  alternatlTe  to  as,  and  that  Is  to 
affirm  the  Judgment. 

As  relates  to  the  call  in  warranty,  in  the 
present  condition  of  the  cauBe  we  do  not 
think  the  Issues  as  against  those  the  defend- 
ant prayed  to  have  called  in  warranty  should 
be  passed  upon  at  this  time.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  Is  affirmed  at  appellant's 
costs.  Defendant's  rlghta,  if  any  It  has,  are 
reserved. 

Om  La.) 

8EIBERT  T.  McMANUS  et  al.   (No.  IS,123.)x 

(Supreme  Coart  of  Louisiana.    May  22,  1900.) 

BVIDBNGE—BXPBRIU  ENTS— NSOLIOENC^ 
FIRE. 

1.  Experiments  made  in  the  absence  of  par- 
ties interested  in  the  results  thereof  are,  as  evi- 
dence, io  the  nature  of  hearsay,  and,  if  receiv- 
ed, the  facts  and  condition  under  which  they 
were  made  should  be  shown  to  have  been  iden- 
tical with  those  of  the  case  before  the  court. 

2.  The  fact  that  a  furnace  erected  on  prop- 
erty in  Xew  Orleans  should  not  have  been  put 
op  without  prior  submission  to  the  city  authori- 
ties as  to  the  safety  of  the  plan  of  construc- 
tion, and  that  the  plan  of  construction  may  not 
have  been  In  accordance  with  rales  adopted 
by  the  couacii  coaceming  such  kiad  of  work, 
does  not  do  away  with  the  necessity  of  proving 
that  this  construction  was  the  cause  of  a  fire 
on  the  property  by  wUch  that  of  his  neighbor 
was  destroyed. 

(Syllabna  by  the  Coart.) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Frank  Adair  Monroe.  Judge. 

Action  by  Thomas  J.  Selbert  against  Mc- 
ManuB  &  Long.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Lazarus  &  Luce,  for  appellant  Bernard 
McCloskey,  for  M>peUeeB. 

Statement  of  the  Case. 

NICHOLLS,  O.  J.  Plaintiff's  demanfl  Is 
based  upon  allegations  that  the  firm  of  Mc- 
Manus  &  Long,  composed  of  Hugh  McMaitus 
&  Nicholas  Long,  both  of  your  said  city  and 
state,  and  the  individual  members  of  said 
firm,  are  legally  and  Justly  and  In  aolido  In- 
debted to  petitioner  in  the  sum  of  six  thou- 
sand seven  hundred  dollars,  for  this,  to  wit: 
That  on  and  before  August  23,  1895,  petition- 
er owned  three  lots  in  the  square  bounded 
by  Carondelet  Walk  and  St  Peter,  Rocbe- 
blave,  and  Dorgenols  streets.  In  this  city; 
that  there  was  constructed  and  erected  on 
said  lots,  and  owned  by  petitioner,  a  dwelling 
house,  cooper  shop,  worksliop,  warehouse, 
and  other  outbuildings;  that  the  said  de- 
fendant firm  owned  a  lot  immediately  ad- 
Joining  that  of  petitioner,  and  which  was 
formerly  part  of  the  same;  that  the  said  firm 
owned  and  operated  on  their  said  lot  a  cooper 
shop  or  factory;  that  on  or  about  the  night 
of  August  23,  1S95,  In  the  early  part  of  the 
night,  a  fire  originated  In  the  cooper  shop 
of  said  defendants,  destroying  the  same;  that 
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the  flames  and  dndera  from  said  Are  com- 
municated to  the  dwelling  house  and  cooper 
shop  of  petitioner;  that  by  reason  of  said 
fire  his  cooper  shop  was  entirely  deetroyedU 
with  all  the  materials,  tools,  and  implements 
therein;  and  that  the  dwelling  house  of  peti- 
tioner was  almost  entirely  destroyed,  it  be- 
ing so-badiy  Injured  as  to  become  an  almost 
total  wreck.  Petitioner  avers  that  said  fire 
originated  and  was  caused  by  the  gross  fault 
and  negligence  of  said  defendants  and  per- 
sons in  their  employ:  that  there  was  a  vice 
or  defect  in  the  construction  of  the  furnace 
and  burner  of  defeudauts,  and  which  was 
largely  the  cause  of  said  fire;  that  shav- 
ings were  burned  In  the  burner  every  day. 
and  were  left  burning  there  after  the  shop 
was  closed  at  night,  burning  until  late  In  the 
night;  that  no  night  watchman  nor  any  one 
else  remained  on  the  premises  at  night;  that 
as  aforesaid,  the  fire  was  largely  caused  by 
the  vice  or  defect  In  the  construction  of  said 
burner  and  furnace;  that  petitioner  believes 
that  the  brickwork  of  said  burner  was  built 
around  the  studdlngs  on  which  the  roof  of 
the  house  rested  for  support;  that  the  stud- 
dings  caught  fire  from  the  burner,  and  that  it 
was  due  to  this  special  fault  of  consti-uctlon 
that  the  said  fire  origluated.  The  petition 
sets  forth»the  elements  of  damage  in  detail. 
The  prayer  of  the  petition  Is  for  judgment 
In  aolldo  against  the  partnership  of  Mc- 
Manus  &  Long  and  the  individual  members 
thereof.  Defendants  answered,  pleading  the 
general  issue.  The  district  court  rendered 
judgment  In  favor  of  the  defendants,  and 
plaintiff  appealed.  Affirmed. 

Opinion. 

The  plaintiff  claims  that  be  has  shown 
that  there  was  negligence  In  the  construc- 
tion of  a  certain  furnace  chimney  and  fire- 
place which  the  defendant  Long  erected  at 
the  gable  end  of  a  building  on  his  property 
which  he  was  altering  to  convert  into  a 
cooper  shop.  The  building  was  of  wooden 
frame,  surrounded  upon  the  outside  with  cor- 
rugated iron.  Instead  of  weather  boarding, 
and  ceiled  within  with  planking.  In  making 
the  change  the  woodeu  upright  posts  at  the 
gable  ends  and  the  corrugated  Iron  thereto 
attached  were  cut  off  at  a  certain  distance 
from  the  bottom,  the  chimney  was  run  up 
on  the  outside  of  the  building,  the  brick 
walls  of  the  sides  of  the  intended  furnace 
were  projected  Into  the  building  sulBciently 
far  to  enable  the  end  of  the  cut  off  posts  to 
rest  upon  bricks  placed  across  the  side  walls, 
forming,  as  it  were,  a  brick  mantel  piece  as 
the  inner  front  of  the  furnace.  The  wooden 
posts  were  not  removed,  but  permitted  to  re- 
main above,  as  tbey  had  been  before;  the 
space-  between  them  being  filled  up  with 
brick,  running  back  until  tbey  reached  the 
corrugated  Iron  behind.  The  posts  were  two 
Inches  wide  by  four  In  depth.  The  ceiling 
just  above  the  front  or  inner  end  of  the  fur- 
nace must  have  been  temporarily  removed. 
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but  aft^wards  replaced.  The  front  wall  of 
tbe  ehinmey— that  next  the  building— fleema 
to  have  been  nine  Inches  deep.  Tbe  depth 
of  the  row  or  rows  of  bricks  between  the 
enda  of  tbe  wooden  posts  and  the  top  of  tbe 
furnace  on  tbe  Inside  of  the  building  was  not 
positirely  established.  It  Is  charged  that 
the  wooden  posts  should  have  been  entirely 
remored,  and  not  permitted  to  remain;  that 
there  was  too  short  a  distance  for  safety 
between  the  brick  ends  of  the  posts  In  the 
rear  to  which  the  corrugated  Iron  was  at- 
tached and  the  Interior  of  the  chimney,  and 
too  short  a  distance  between  the  bottom  ends 
of  the  posts  and  tbe  top  of  the  Inner  front 
of  the  furnace;  that  tbe  Are  used  In  cooper- 
age establlshmenta  produced  by  burning 
ends  of  hickory  poles  and  cypress  shavings 
Is  very  hot,  and  would  almost  certainly  lead 
op  first  to  the  carbonization  of,  and  ultimate- 
ly to  tbe  setting  fire  to,  the  posts;  that  this 
In  fact  happened,  and  from  the  resulting 
fire  plaintiff's  property  was  itself  destroyed; 
that  the  cooperage  partnership  of  McManus 
ft  Long  were  using  the  building  as  a  cooper 
shop  at  the  time  of  tbe  Are,  and  were  liable 
to  tbe  plaintiff  In  solido  for  tbe  consequences 
of  the  same.  It  la  not  charged  that  tbe  flre 
wltbln  tbe  furnace  was  other  or  greater  than 
It  WM  nsnal  to  have  for  tbe  purposes  of  tbe 
Und  of  business.  Plaintiff  sent  to  New 
Tork  for  a  pyrometer,  with  which  be  made 
an  experiment  at  bis  own  furnace  (be  being 
himself  a  cooper,  and  his  furnace  resem- 
bling, ttaougb  somewhat  different  from,  that 
of  Long),  In  order  to  see  at  what  degree  of 
beat  wood,  without  being  In  direct  contact 
with  lire,  would  be  caused  to  Ignite,  and 
be  offered  to  Introduce,  and  was  permitted 
to  Introduce,  tbe  results  of  that  experiment 
over  defendant's  objection.  Plaintiff  char- 
gea  that  not  only  was  the  distance  between 
tbe  posts  and  tbe  top  of  tbe  furnace  and  that 
between  tbe  back  of  the  posts  and  the  In* 
tutor  of  the  chimney  too  Bttle.  but  that  tbe 
defendant  liong,  in  violation  of  the  ordi- 
nances of  the  city,  bad  failed  to  submit,  as 
be  should  hftTe  done,  his  proposed  method  of 
construction  to  the  proper  dty  authorities; 
and  that  tbe  consbructlon  as  made  was  in 
fact  in  respect  to  tbe  points  referred  to, 
in  direct  Tlolatlon  of  the  city  ordinances. 
There  can  be  no  question  as  to  tbe  fact  that 
plafntllTs  property  was  destroyed  by  a  flre 
wlilch  originated  on  defendants'  premises. 
No  one  saw  tbe  flre  until  It  had  gained  some 
headway,  and  therefore  tiie  exact  place 
where  It  originated  and  Its  real  cause  were 
not  directly  established.  When  flrst  the 
blaze  was  seen,  it  was  near  where  tbe  upper 
ends  of  the, upright  posts  In  tbe  gable  end 
of  tbe  bulMIng  orer  flie  furnace  connected 
with  the  wooden  rafters  of  tbe  building  and 
the  wooden  roof.  Plaintlirs  position  Is  that, 
baring  shown  that  the  blase  was  flrat  seen 
where  the  upright  wooden  posU  reached  tbe 
rafter  and  connected  with  tbe  roof;  having 
shown  that  tbe  presence  of  the  wooden  posts 


gave  occasion  for  a  conflagration,  that  their 
presence  was  In  violation  of  the  city  ordi- 
nances, that  the  fires  In  a  cooper  shop  were 
of  an  Intensity  such  as  was,  likely,  In  case 
of  an  accumulation  of  heat  In  the  brlcka* 
to  set  flre  to  wooden  posts  In  coming  In  con- 
tact with  the  same,— the  district  court  should 
have  given  Judgment  in  Its  favor,  In  the  ab- 
sence of  proof  or  the  suggestion  of  the  ex- 
istence of  any  particular  fact  to  which  the 
flre  could  be  traced.  Tliere  is  no  doubt  that 
plalntlfTs  counsel  have  made  a  very  strAng 
presentation  of  his  case,  and  had  the  cause, 
whether  tried  by  a  Jury  or  passed  upon  by 
the  district  Judge,  resulted  in  a  Judgment  In 
bis  favor,  we  would  not  have  felt  Justlfled 
In  reversing  it;  but  the  case  comes  before 
UB  under  a  Judgment  of  the  district  court 
adverse  to  the  plaintiff,  and  we  would  not 
be  warranted  In  setting  It  aside  unless  we 
were  able  to  declare  and  should  declare  that 
the  court  erred  In  Its  conclusions.  We  have 
reached  tbe  conclusion  that  the  case  Is  too 
close,  under  the  evidence,  to  enable  us  to 
do  this.  There  are  enough  possible  causes 
for  tbe  flre  other  than  those  suggested  by 
the  plaintiff,  and  enough  doubt  as  to  where 
the  flre  actually  orl^nated,  to  cause  us  to 
refrain  from  changing  the  Judgment  Plain- 
tiff has  not  shown  with  sufficient  certainty 
tbe  fact  that  the  fires  as  kept  in  the  furnace 
were  of  an  Intenalty  such  as  to  have  led  up 
as  a  consequence  to  tbe  fire.  Tbe  experi- 
ments made  were  made  In  the  absence  of 
the  defendants.  Bvldence  of  that  character 
Is  of'the  nature  of  hearsay  evidence,  and  it 
has  been  often  rejected  on  that  ground.  If 
admissible  at  all.  It  should  have  been  shown 
afflrmattvely  to  bare  been  made  under  the 
precise  condition  of  things  which  it  bad 
been  also  shown  defendants  occupied  at  tbe 
time  of  the  flre.  Tbe  furnaces  in  this  case 
were  not  alike,  and  tbe  pyrometer  was  In- 
serted In  plaintiff's  furnace  after  a  fire  had 
been  made  therein,  and  had  been  kept  up 
steadily  tor  a  number  of  hours,  with  direct 
reference  to  tbe  experiment  which  was  to  be 
made  subsequently.  The  ordinances  of  the 
city  referred  to  do  not  pretend  to  make  the 
fact  of  the  building  of  a  fire  in  a  furnace  con- 
structed otherwise  than  as  authorized  by  the 
coundl  give  rise  to  legal  liability  by  reason 
of  tbe  fact  Itself,  nor  did  they  attempt  to 
autiiorize  a  conclusion  or  presumption  Juris 
et  de  Jure  from  that— from  tbe  building  of 
a  flre— that  any  flre  occurring  on  tbe  prem- 
ises had  been  occasioned  by  tbe  use  of  such 
a  furnace.  Assuming  that  the  council  had 
the  authority  to  enact  ordinances  carrying 
with  them  such  results,  it  has  not  exerdsed 
it  As  matters  stand,  plaintiff  had  to  estab- 
lish the  causal  (by  evidence  more  cwtain 
than  baa  been  adduced  here)  relations  be- 
tween tbe  Improperly  constructed  furnace 
and  the  fire  which  deatroyed  Us  property. 
It  ^uld  liave  been  shown  that  tbe  pres- 
ence of  the  wooden  posts  over  the  furnace 
and  In  front  of  the  chimney  wall  mu  the 
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proximate  cause  of  the  fire.  The  furnace  did 
not  take  up  the  whole  width  of  the  gable 
end  of  the  building.  There  were  other  posts 
extending  upward  to  the  rafters  and  the 
roof,  end  downward  to  the  floor,  upon  which 
there  were  always  more  or  less  shaving^. 
Id  addition  to  this,  the  sides  of  the  house 
Inside  were  entirely  celled  with  wooden 
planks,  and  It  was  not  shown  how  long 
the  flre  had  been  burning  when  first  discov- 
ered. For  the  reasons  assigned,  the  Judg- 
ment of  the  district  court  Is  hereby  affirmed. 

MONROE.  J.,  recused,  having  decided  the 
case  while  sitting  as  Judge  of  the  district 
court 

Om  La.) 

STATE  V.  PRIMEAUX.    (No.  13,659.)i 
(Supreme  Coort  of  LiOuisiana.    Dec.  3,  1900.) 
CRIMINAL  LAW— OBJECTIONS  TO  EVIDENCE. 

An  objection  of  immateriality  is  a  weak 
one,  and  the  teBtimony  objected  to  will  be  con- 
sidered if  it  is  of  the  same  general  character 
aa  other  testiraony  not  objected  to. 
(SyliabuB  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Vermilion;  \\.  B.  White,  Judge  ad  hoc. 

Joseph  alias  Ijeg  Prlmeaux  was  convicted 
of  larceny,  and  appeals.  Affirmed. 

li.  L.  Boorges,  for  appellaiit  Walter  Guloo, 
Atty.  (Jen.,  and  J.  Xelion  Greene,  Dlst  Atty. 
(Lewis  Galon,  of  comisel),  for  the  State. 

WATKINB,  J.  The  defmdant  was  Indict- 
ed with  another  for  the  larceny  of  twa  heif- 
ers, And  from  a  verdict  of  guilty  against  the 
two  and  sentence  to  imprisonment  at  hard 
labor  lie  prosecutes  this  appeal,  relying  upon 
two  bills  of  exception,  one  of  which  relates 
to  the  admission  in  evidence  of  an  alleged 
cwfession.  and  tlie  other  to  the  introduction 
of  Irrelevant  testimony.  With  r^ard  to  the 
alleged  confession,  the  testimony  shows  the 
folh>wing  facts  sabstautlally,  to  wit:  That 
the  accused,  being  incarcerated  In  Jail,  sent 
for  a  friend  for  the  purpose  ot  getting  him  to 
sign  his  appearance  Iwnd,  and  after  he  ar- 
rlTed  he  told  him,  as  an  inducement,  be  in- 
tended to  make  a  cuifesslon,  and  that  con- 
sequently the  signing  of  his  bond  would  be  a 
mere  formality,  as  the  court  was  to  convene 
soon.  To  this  statement  the  friend  ass«ited, 
saying  that  he  though  to  confess  was  the  best 
thing  for  him  to  do  If  be  was  guilty;  that 
possibly  his  punishment  would  be  lighter. 
But  he  declined  to  sign  the  bond.  Immedi- 
ately afterwards  the  sheriff  Was  sent  for, 
and  the  same  statements  were  made  by  the 
accused  In  his  presence,  without  any  promise 
or  threat  being  made.  The  statement  of  the 
accused  as  a  witness  in  bis  own  behalf  dif- 
fered materially  from  the  testimony  of  the 
other  two.  The  trial  Judge  chose  to  believe 
tbem  la  preference  to  the  accused,  and  held 
that  thd  confession  was  voluntary;  and  in 
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so  doing  we  think  he  was  right  The  testi- 
mony objected  to  as  Immaterial  related  to 
the  sale.  In  a  neighboring  town,  of  dressed 
meat  to  market  men,  customarily  and  often, 
a  short  while  previous  to  the  Indictment  being 
found;  but  was  quite  similar  to  the  kind  of 
testimony  given  by  other  witnesses,  and  not 
objected  to.  The  objection  la  without  force, 
and  the  objection  of  Immateriality  Is  a  weak 
one.  We  And  no  error  to  the  prejudice  of 
the  accused.  Judgment  affirmed. 


(101  La.) 

STATD  T.  LOGAN  et  al.   (No.  13,T0a) 
(Sapreme  0>urt  of  LouLsiana.   Jan.  21.  1901.) 

CRIMINAL    LAW— BILL    OF  EXCEPTIONS— BX- 
CITALS-RULINOS  ON  EVIDEN'CE. 

1.  If  the  recitals  made  by  counsel  of  an  ac- 
cused party  in  a  bill  of  exceptions  are  incorrect^ 
the  judge  should  spedficaily  contradict  tbem, 
and  make  himself  a  statement  of  facts. 

2.  The  judge,  in  overruling,  in  the  presence; 
of  the  jury,  objections  of  coansel  of  accused  to 
the  admissibility  of  evidence,  should  not  con- 
vey to  the  jury  his  opinion  of  the  facts  of  the 
case. 

(Syllnbus  by  tfie  ConrU 

Appeal  from  Judicial  district  court,  parlsk 
of  Claiborne;  Benjamin  F.  Edwards.  JuOse. 

William  Logan  and  Lee  Slaton  were  char- 
ged with  threatening  to  accuse  a  person  of 
crime.  Slaton  was  convicted,  and  he  appeala 
Reversed. 

Richardson  &  Richardson,  for  appellant; 
Walter  Gulon.  Atty.  Gen.,  and  J.  C.  Tbeoa, 
Dlst.  Atty.  (Lewis  Guiim,  of  counsel),  tat 

the  State. 

NICHOLLS,  a  J.  On  the  8th  of  Decem- 
ber, 1900,  an  Information  was  filed  In  tbe 
district  court  for  Claiborne  parish,  t'hiirE<T^^ 
that  William  Logan  and  Lee  Slaton  did  on  the 
3d  of  October,  1900.  willfully  and  feloniously 
accuse  and  threaten  to  accuse  John  Rich- 
ardson of  operating  and  being  connected  with 
an  Illicit  and  unlawful  distillery,  and  to  pros- 
ecute and  cause  to  be  prosecuted  and  to  sub- 
ject him  to  public  scandal,  ridicule,  and  un- 
pleasant notoriety,  with  the  intent  to  extort 
money,  goods,  and  chattels  from  blm  and 
his  father,  Joseph  Richardson.  We  are  in- 
formed. In  a  bill  of  exceptions  found  In  tbe 
record,  that  William  Logan  was  interdicted, 
and  was  not  placed  on  trial.  The  case  went 
to  trial  against  Lee  Slaton.  He  was  found 
guilty,  and  sentenced  to  the  penitentiary  fot 
one  year,  and  to  pay  a  fine  of  f50.  He  ap- 
pealed. He  relies  for  reversal  upon  com- 
plaints  embodied  In  a  bill  of  exoeptioos,  and 
upon  an  assignment  of  error  filed  in  the 
supreme  court.  It  appears  from  the  blU: 
That.  J.  R.  Blcbardsou,  a  witness  for  tbe 
state,  b^ng  upon  tbe  stand,  be  was  asked 
by  the  district  attorney  to  state  "what  etthei 
of  tbe  accused  stated  to  him  when  they  weif 
at  tbe  house,"  and  that  counsel  of  the  de 
fendant  objected  on  the  ground  tbat  in  the 
bill  under  which  defendant  was  being  trie^ 
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then  was  no  conspiracy  charged  or  alleged, . 
and  therefore  the  evidence  was  Inadmissible; 
Uiat  dedaiatlona.  Btatementa.  or  threats 
made  by  one  of  the  accused  were  not  admis- 
sible against  the  others,  and.  If  admitted, 
tbe  court  should  state  to  the  Jury  that  such 
itatements,  declarations,  or  threats  should 
only  be  conslda«d  as  to  the  one  making 
ume,  and  not  to  the  others.  That  this  ob- 
jection was  OTerruled,  the  court  declaring 
ttiat.  if  not  made  In  the  presence  of  others, 
be  would  Instruct  the  Jury  that  they  should 
not  consider  them,  except  as  to  the  one  mak- 
ing them,  but  If  they  were  made  In  the  pres- 
ence of  all,  though  made  by  one,  they  should 
be  taken  as  evidence  against  all.  That  the 
inAge  did  so  Instruct  the  Jury,  but  defendant 
reserved  a  bill.  It  appears:  That  after  this 
Mrs.  J.  B.  Richardson  was  placed  on  tbe 
stand  as  a  witness  for  the  state,  and  was 
afiked  by  tbe  district  attorney  If  either  of 
tbe  accuscti  had  made  any  statement  to 
ber  In  connection  with  the  matter  under  con- 
sideration. That  she  answered,  "Yes,"  that 
LofRin  bad;  that  Slaton  was  at  the  cane 
mill,  about  75  yards  from  the  house;  that 
Bbe  did  not  see  Slaton  at  the  time  of  her 
taUc  with  Logan;  that  he  was  there  when 
they  left  In  tbe  evening;  that  her  conversa- 
tloD  was  not  in  the  presence  or  hearing  of 
Slaton.  That  she  was  asked  to  state  what 
Logan  had  said  to  her.  That  to  this  evi- 
dence defendant  objected  for  the  reasons 
that  the  court  had  ruled,  on  Uie  same  ques- 
tion asked  of  J.  B.  BIchardson,  "that,  If  not 
made  In  the  presence  of  all,  the  statements, 
declarations,  or  threats  were  not  receivable 
as  against  the  one  not  making  the  same." 
That  William  Logan  was  not  on  trial,  and 
that  any  statement  made  by  him  out  at  the 
presence  of  the  other  defendant  was  inad- 
missible. That  tbe  court  overruled  the  ob- 
jection. The  bill  of  exceptions  recites  "that 
the  court.  In  ruling  on  the  objection,  stated 
that  he  had  ruled  as  stated  In  the  objec- 
lion;  that  tie  knew  the  supreme  court  had 
ruled  that  statements  and  declarations  made 
by  one  accused  out  of  tbe  presence  of  tbe 
others,  without  an  allegation  or  proof  of  con- 
piracy,  were  Inadmissible,  but,  knowing  the 
hcts  In  this  case  as  be  did,  the  said  evl- 
<leQce  ought  to  be  admitted;  that,  if  the  su- 
[■reme  court  knew  the  facts  as  he  did,  It 
ifonld  be  admitted,  and  that  be  would  ad- 
mit It;  and  that  defendants  could  take  their 
bill  of  exception,  If  they  wished."  After 
this  recital  Is  found  tbe  following  statements: 
"It  had  already  been  proven  that  defendants 
had  gone  to  Blcbardson's  bouse  with  Win- 
chester rifles,  and  represented  that  one  of 
them  was  a  United  States  detective,  and  It 
appeared  to  tbe  court  that  these  parties 
were  there  with  the  common  design— and 
each  In  the  presence  of  the  other  was  doing 
hii  part  to  the  one  end— to  get  money  from 
Richardson.  The  court  did  not  state  any 
fact  or  say  as  to  what  had  been  proven,  and 
charged  the  Jury  as  would  appear  from  the 
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written  charge."  Below  this  statement  to 
tbe  following:  "To  said  ruling,  and  the  state- 
ment made  1^  the  court  in  tbe  presence  of 
the  Jury  as  to  what  he  (tbe  Judge)  knew  aboat 
the  facts  of  the  case,  d^endant,  by  counsel, 
excepted,  and  tenders  this,  his  bill  of  ex- 
ception, after  submitting  same  to  the  attor- 
ney for  the  state,  and  prays  the  same  be  al- 
lowed, filed,  and  made  a  part  U  tbe  record  In 
this  case."  To  this  blU  Is  affixed  the  sig- 
nature of  the  Judge,  without  further  com- 
ment. We  presume  that  that  portion  of  the 
bin  commencing  witb  the  words,  "It  had  al- 
ready been  proren,"  down  to  tbe  words,  "To 
said  ruling,  and  the  statement  made  by  the 
court  in  tbe  presence  of  the  Jury."  Is  a  re- 
cital by  tbe  Judge. 

Defendant's  counsd  do  BOt  dhrectly  and 
qteclflcally  declare  that  tbe  statements  which 
they  recite  were  made  by  the  court  in  oser- 
ruling  tbeir  objection  were  made  by  him  In 
tbe  presence  of  tbe  jury,  but  they  do  so  In- 
directly. They  declare  that  the  statement! 
were  made  In  overruling  the  objectidn^  and 
that  ruling  must  have  been  In  open  court 
and  In  the  presence  of  the  jury.  They  de- 
clare that  they  excited  to  the  Btatemente 
made  to  tbe  Judge  tn  the  presence  of  the 
jury  as  to  what  be  (the  Judge)  knew  about 
the  facts  of  the  case.  The  Judge  did  not 
contradict  th^  recital  of  defendant's  eonnsel 
that  be  bad  made  some  statement  before 
the  Jury  as  to  what  he  knew  of  tiie  facts 
of  the  ease,  but  contented  himself  with  say- 
ing that  he  did  not  state  any  fact  or  aoy  s* 
to  what  hod  been  proven.  If  tt  be  true  that 
tbe  Judge  stated  tn  the  pretence  of  the  Jury 
that  defendant's  objections  to  the  evidence 
were  well  taken  generally,  bat  that,  knowing 
tbe  facts  as  he  did,  the  evidence  ought  to  be 
admitted,  and,  If  the  supreme  ccmrt  knew 
tlie  facts  as  he  did.  It  would  admit  the  evi- 
dence, be  conveyed  to  the  Jury  his  opinion 
that,  under  the  facts  as  declared  to  be  known 
to  him,  there  existed  the  condition  of  ttilnge 
which  would  be  needed  to  moke  tbe  evidence 
admlselble,-«vidently.  In  his  judgment,  tbe 
existence  of  an  existing  conspiracy  between 
tbe  parties  to  extort  money.  The  court,  in 
our  opinion,  was  not  Justified  in  making  such 
a  declaration  in  the  presence  of  tbe  Jmy. 
If  tbe  judge  did  not  make  tbe  particular  dec> 
laratlons  attributed  to  him  In  tbe  presence 
of  the  Jury,  he  should  have  so  stated,  or  at 
least  recited  what  he  did  say  In  overruling 
the  objections.  We  think  his  action  prejudi- 
cial, and  that  the  verdict  should  be  set  aside 
and  the  judgment  annulled.  There  Is  no  neces- 
sity of  our  paeslng  upon  the  questions  raised 
by  the  filing  of  the  assignment  of  errors  In 
this  court  by  tbe  defendant.  For  the  rea- 
sons assi^ed.  It  Is  ordered,  adjudged,  and  de- 
creed that  tbe  verdict  of  tbe  jury  be,  and  the 
same  Is,  set  aside,  and  the  Judgmmt  thereon 
rendered  annulled,  avoided,  end  reversed.  It 
Is  further  ordered  and  decreed  that  the  cause 
be  remanded  to  tbe  lower  court  for  further 
proceedings  according  to  law.  ^ 

Digitized  by  V^O' 


112 


29  SODTUEBN  REFOBTEB. 
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STATE  T.  EfVANS.    (No.  13.636.)! 
(Supreme  Court  ot  Louisiana.    Dec.  17,  1900.) 

CRIMINAXt  I<A,W—APPBA]>-RBV1EW— ARREST 
OF  JUDQHENT, 

1.  DocameotB  not  annexed  to  a  bill  of  ex- 
ceptioas  and  Identified  therewitli  in  Bome  legal 
way  will  not  be  examined  or  coDudered  on  ap- 
peal. 

2.  The  proTlDce  of  th«  motion  In  arrest  of 
judgment  IB  to  assign  some  error  patent  on  the 
face  of  tbe  record,  or  some  radical  defect  in 
it.  Tlie  mere  suggestion  of  an  alleged  incom- 
patibility between  the  averments  of  tbe  indict- 
ment and  the  testimony  adduced  on  the  trial  is 
not  good  gronnd  to  be  assigned  in  a  motion  in 
arrest 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  De  Soto;  Lee,  Judge. 

Robert  EvaxiB  was  found  guilty  of  crime, 
and  appeals.  Affirmed. 

Egan  &.  Pegues,  for  appellant  Walter 
Gulon,  Atty.  Gen.,  and  Amos  L.  Ponder,  Dist 
Atty.  (Lewis  Gulon,  of  coiuuel),  for  the  State. 

WATKINS,  J.  The  Indictment  of  Robert 
Evans  recites  that  be  did,  feloniously, 
fraudulently,  offer,  alter,  dispose  of,  put  off, 
and  publish  as  true  a  certain  order  for  the 
payment  of  money,  being  for  the  sum  of  149 
cros»-tIes,  valued  at  $10,  drawn  on  J.  A. 
Isgate,  and  purporting  to  be  signed  by  C.  S. 
Youngblood.  with  tbe  felonious  Intent  to  de- 
fraud, etc.  He  was  tried  by  a  Jury,  found 
guilty  as  charged,  and  sentenced  to  the  peni- 
tentiary for  three  years.  The  case  comes  up 
on  a  bUl  of  exceptions,  motion  in  arrest  and 
motion  for  new  trial.  Tbe  bill  of  exceptions 
sets  out  "that  on  the  trial  of  tbe  case  defend- 
ant objected  to  the  admission  of  the  alleged 
forged  Instrument  because  the,  indictment 
charges  accused  with  altering  an  order,  and 
the  Instrument  offered  la  not  an  order,  but  a 
BtatemoLt;  that  the  Indictment  charges  that 
the  instrument  altered  purports  to  be  signed 
by  G.  S.  Youngblood.  when  in  fact  it  does 
not  purport  to  be  signed  by  any  one;  that 
the  indictment  charges  tbe  altering  of  a  cer* 
tain  order  for  the  payment  of  money,  and 
the  instrument  offered  is  not  an  order  for 
the  payment  of  money,  but  simply  an  unsign- 
ed statement  that  one  hundred  and  forty-nine 
cross-ties  gotten  out  by  Robert  Erans  had 
been  taken  up  by  Mr.  Toungblood."  Tbe 
trial  Judge  assigned  no  reasons  for  his  de- 
clining to  sustain  the  defendant's  objections; 
and  no  part  of  tbe  testimouy  is  annexed  to 
the  bill  ct  exceptlonB,~uot  even  tbe  order  or 
statement  which  is  alleged  to  have  been 
uttered  or  published  as  true,  though  fraudu- 
lent There  are  two  papers,  apparently  In 
the  original,  which  are  pasted  Into  the  tran- 
script but  same  are  In  no  manner  identlfled 
with  certain  documents  that  are  alleged  In 
the  bin  of  exceptions  to  have  l>een  admitted 
In  evidence  over  bis  objection  or  exception. 
These  papers  do  not  bear  any  evidence  of 
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having  been  filed  by  the  elork  on  the  trial 
and  same  were  not  copied  Into  tbe  transcript 
and  no  blank  space  Is  left  In  tbe  transcrii^ 
opposite  where  same  are  pasted  In  it.  Tb^l 
presence  In  the  transcript  is  in  no  way  ac 
counted  for  or  explained.  By  this  statexnen 
we  do  not  Intend  to  attach  any  fault  or  blami 
to  counsel  on  either  side.  It  Is  a  fault  doubt 
less.  If  fault  there  be,  that  Is  attributable  t 
the  clerk,  or  some  amanuensis  of  the  clerk,  b 
hastily  preparing  the  transcript  As  sal< 
papers  are  not  properly  brought  to  the  atten 
tlon  of  the  court  In  any  legal  way,  no  con 
slderatlon  can  be  given  to  them.  Ab  this  ob 
Jection  stands  upon  tbe  statement  of  counsc 
alone,  as  above  recited,  we  cannot  undertak 
to  alter  tbe  ruling  of  the  ti-Ial  Judges 

Tbe  motion  In  arrest  assigns  "that  the  in 
dictmeot  against  him  in  this  case  charge 
him  with  uttering  an  order,  when  in  deed  am 
and  in  fact  tbe  instrument  offered  and  a] 
leged  to  have  been  uttered  is  not  an  ordet 
that  the  Indictment  charges  the  defendan 
with  having  uttered  an  order  puri>orting  t 
have  been  signed  by  C  S.  Youngblood,  wbe: 
in  fact  the  instrument  offered  does  not  pm 
port  to  be  signed  by  any  one,"  etc.  Th 
Judge  assigns  no  reason  for  overruling  tbl 
motion,  but  trom  simple  inspection.  It  raise 
the  question  of  Incompatibility  between  th 
charge  of  the  Indictment  and  the  testimon; 
that  was  admitted  under  It  That  is  not  th 
province  of  the  motion  In  arrest  It  mn^ 
assign  some  error  patent  on  the  record,  d 
some  radical  defect  in  It  The  motion  wa 
properly  overruled.   Judgment  affirmed. 


(104  La.) 

STATE  ex  rel.  HIDRN  et  al.  v.  ST.  PATJI 

Judge.    (No.  13.685.)! 

(Supreme  Court  of  Louisiana.    Dec.  17.  1900. 

MANDAMUS— WHSN  ORANTSD-^OHIBITIOK- 
CBRTIORARI. 

1.  On  an  application  for  an  injunction  to  b 
Issued  without  bond  tbe  judge  of  the  first  bi 
stance  had  refused  tbe  application,  and  the  sal 
tbe  proposed  injunction  sought  to  enjoin  ha 
been  nmdo,  the  deed  recorded,  and  tbe  retor 
is  that  tlie  purchaser  is  in  possession.  Mar 
damus  issues  to  compel  an  officer  to  do  an  aci 
and  will  not  issue  after  an  act  has  been  doD 
and  has  become  an  accomplished  fact.  Th 
power  to  set  aside  a  sale  and  reinstate  proceed 
ings  in  order  that  an  injunction  may  be  issue 
is  not  one  tliat  can  be  exercised  under  ths 
writ,  viz.  muudnmus.  To  decide,  in  the  pre: 
ent  situation  of  the  case,  that  relator  was  ent 
tied  to  an  injunction  without  furnishing  a  bon 
would  be  to  decide  an  abstract  proposition,  a 
tbe  court  would  have  no  authority  to  grant  an 
relief. 

2.  With  refcrrnce  to  ptohibition,  it  lies  whe 
the  court  to  which  it  is  addressed  bas  no  j( 
risdiction.  The  court  a  Qua  tiad  jurisdiction  t 
issue  the  writ  of  seizure  and  sale  and  to  gran 
the  writ  of  injunction  or  refuse  it  Tbe  ii 
refEularity  complained  of  is  not  jnrisdictiona 

8.  As  relates  to  certiorari,  it  was  issued  s 
ancillary  to  the  writ  of  mandamus,  and.  mon 
over,  this  writ  will  not  issue,  after  tbe  proce^ 
ings  are  brought  to  an  end  by  a  sale,  to  corret 
Irregularities  preceding  the  sale.  Moreovei 
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theM  wilta  will  not  Imw  when  tbi  Uw 
fords  tha  party  othar  specific  and  adeqoata 

remedy. 
(SrllabuB  bj  tbe  Court) 

Application  by  tbe  state,  on  the  relatlcm 
of  H.  J.  Hlem  and  otlient,  for  writs  of  maa- 
damuB.  certiorart,  and  prohibition  agalnat 
John  St  Paul,  indge  of  dlTlsloo  Ob  dvll  dia- 
trict  court  Writa  denied. 

Albert  Toorblea,  for  relatiiz.  Jobs  8t 
Paul  (McCSotk^  A  BeneOtct,  of  cotuutf),  tor 
re^oadent 

BRBAUX  J.  Bdator  nftka  to  compel  the 
district  conrt  to  iBsne  an  order  of  Injnnc- 
tl<a  wltbont  requiring  bond,  and  to  hare  tbe 
^oeeedlBga  of  wblch  she  complains  rerlew- 
cd  by  this  court  Tbe  proceedings  began 
wltb  a  writ  of  selznre  and  sale  issued  against 
relator  on  an  authentic  act  of  sale  of  prop* 
erty  described  In  her  petition,  which  was 
seized  under  the  writ  The  vendor,  tIe.  the 
Eureka  Homestead  Society,  reserved  a  mort- 
gaga  to  secure  $8,D00  and  Interest  being  the 
purchase  price  of  the  property  sold  by  this 
homestead  association  to  Mrs.  M.  J.  Hlem, 
wbo  Is  relator  here.  Mrs.  Hlern's  predeces- 
sor In  title  was  Mrs.  Delvln.  In  order  to  buy 
the  property  from  Mrs.  Delvln,  Mre.  Hlem 
became  a  stockholder  of  the  homestead  as- 
ao^tlon  In  questim  for  seven  shares,  and 
made  needful  d^oslt  to  complete  her  pnr> 
cbaae.  The  property  was  sold  io  the-asso- 
elatton  in  compliance  with  tbe  common 
agreonent  snd  afterwards  It  transferred  the 
property  to  relator,  Mrs.  Hlem,  for  ^QOO. 
without  deducting  ths  amount  deposited. 
Thereafter  the  said  asswHatlon  exacted  of 
rdator  a  mor^ge  note  for  the  full  amount 
of  $3,000,  payable  on  demand.  By  the  terms 
of  the  charter,  relator  had  a  series  of  years 
within  which  to  pay  the  purchase  iirice.  The 
dvll  district  court  granted  tbe  injunction  for 
which  she  bad  petitlMied  and  to  which  she 
laid  claim  without  bond.  But  tbe  conrt  re- 
fused to  grant  the  whole  of  relator's  prayer, 
and  ordered  her  to  execute  a  bond  for  $300. 
She  was  unable  to  furnish  the  required  bond, 
and.  in  consequence,  the  sheriff  sold  the 
property  in  the  foreclosure  proceedings  sued 
out,  and  the  mortgage  creditor— 1.  e.  the 
Eureka  Homestead  Society— became  tbe  own- 
er for  92,70a  It  appears  that  in  relator's 
petition  for  an  injunction  she  alleged  the 
nnlllt7  of  the  executory  process,  and  alleged 
ftirther  that  the  mortgage  In  question  Is  a 
collateral  obligation  securing  relator's  indebt- 
edness to  the  society,  and  that  the  mort* 
gagee's  foreclosure  should  have  been  pre- 
ceded by  a  settlement  of  accounts  between 
her  and  the  societ7<  Tbe  Judge  of  the  dis< 
trict  court  In  answer  to  the  rule  nisi  which 
was  issued  by  tbe  supreme  court  returned 
that  due  authentic  evidence  was  produced, 
as  w^  as  a  statement  of  sccotmt  between 
ttie  partlea,  upon  which  the  order  of  selsure 
and  sale  was  issued;  that  thereafter  an  ap- 
Idlcation  waa  made  by  tlw  rtiatrlz  for  a  writ 
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advertised;  that  the  respondoit  did  not 
think  tbat  the  injunction  was  one  which  he 
waa  authorized  to  grant  without  bond,  and 
for  that  reason  he  required  bond  In  tbe  sum 
of  $300.  which  relatrix  did  not  execute;  that 
the  sale  which  relatrix  sought  to  restrain 
without  bond  was  made  to  her  creditor,  the 
Eureka  Homestead  Society,  on  the  27th  of 
October,  1900,  and  said  society  has  been  in 
possession  as  owner  since  that  date.  Rela- 
tor's application  for  certiorari,  mandamus, 
and  prohibition  was  filed  here  on  the  2d  day 
of  November,  a  number  of  days  after  the 
adjudication  of  the  property  to  the  plaintiff 
in  the  executiwy  proceedings.  The  adjudlca* 
tlon  and  sale  bad  become  un  f^t  accompli 
before  this  an^Ucatlon  was  presented,  and. 
It  follows,  before  the  rule  nisi  had  been  ls> 
sued  by  this  court. 

Now,  as  relates  to  tibe  mandamus  for  which 
relator  sues,  no  order  can  Issue  at  this  ttme^ 
as  It  would  be  entirely  too  late  to  effect  any 
purpose.  We  have  no  authority  to  reinstate 
the  writ  of  selsure  and  sale,  and  then  order 
that  injunction  Issue  restraining  execution 
of  the  writ  without  Ixmd.  were  we  to  And 
that  tbe  case  is  one  In  which  one  enjoining 
has  the  right  to  an  injunction  without  bcmd. 
The  mlt  of  mandamus  will  not  issue  to  tbe 
end  of  reviewing  matters  which  might  have 
been,  but  were  not  raised  before  the  adju- 
dlcatlcm  complained  of  bad  been  made.  In 
this  situation  at  affairs  we  are  not  author^ 
Iced,  under  our  laws,  to  reverse  and  set  aside 
a  sale  which  has  already  been  made  on  the 
ground  here  urged  by  relatrix;  that  is,  re- 
open all  that  has  been  done  under  tbe  writ 
of  selsure  and  sale,  and  bring  tbe  whole 
proceeding  before  the  court  to  examine  into 
Its  validity.  Mandamus,  after  the  act  is  not 
tbe  remedy  laid  down  in  tbe  Code  of  Prac- 
tice for  the  Judicial  questions  which  will 
arise  on  the  petition  of  Injnnctlm  whereby 
tbe  r^trix  sought  to  restrain  the  sale  In 
question.  Mandamus  will  not  issue  when 
It  is  manifest  that  the  process  will  be  un- 
availing. It  will  not  Issue  to  the  end  of  re- 
viewing mattos  which  were  not  timely  urg- 
ed. No  application  for  a  mandamus  Is  in  time 
to  compel  the  court  of  the  first  Instance  to 
grant  a  Qpeclal  order  of  injunction  without 
bond  after  the  sale  one  seeks  to  enjoin  has 
been  made  and  completed.  The  relator,  at 
this  stage  of  afCalrs.  must  seek  other  modes 
of  relief  for  protection  against  irregular  fore- 
closure proceedings. 

Now,  as  to  the  writ  of  prohibition,  un- 
questionably tbe  district  court  bad  Jurisdic- 
tion to  Issue  tbe  order  of  seizure  and  sale, 
and  the  officers  bad  authority  to  ececute 
the  writ  of  seizure  and  sale.  There  is  no 
question  that  the  property  was  legally  ad- 
vertised for  sale  under  a  legal  order  of  sale. 
ProbiUtion  will  not  Issue  when  It  does  not 
anwar  that  tbe  court  was  without  Jurisdic- 
tion, nor  when  the  act  to  be  prohibited  la 
already  done.  Gode  Prae.  art  SM^Ai 
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latM  to  e«rtlorail  we  tain  M  ttat  in  XMm 
ease  the  writ  of  certiorari  waa  applied  for 
and  isaaed  as  ancillary  to  tbe  writ  of  man- 
OamtUL  Be  tliat  as  it  may,  tbwre  Is  remedy 
by  aiveal  from  the  <»der  refoiliig  to  e^aixt 
an  inJunctloD  without  bond,  and  there  is 
remedy  by  the  direct  acrtloD,  althouKh  the 
Injunction  itself  be  not  granted.  We  do  not 
find  authority  in  the  articles  of  the  Code  to 
isBue  any  of  th^e  writs  at  this  time  to  have 
tt  determined  wherein  the  Judge  of  the  court 
a  qua  may  have  committed  a  mlstali:e,  par- 
ticularly la  view  of  the  fact  that  relator  is 
not  without  other  remedies.  In  State  v. 
Jndgea  of  Courts  of  Appeal.  60  La.  Ann.  26. 
22  South.  972,  we  said:  **Under  tbe  wilta  of 
eertlorazi  or  prohibition  we  can  correct  ^o> 
oeedinga  Cor  laclc  of  jnilsdictlon  wblla  the 
^coceedlncs  are  in  progress,  and  we  can 
correct  execution  of  a  void  Judgment  But 
after  the  Judicial  proceedings  are  ended  our 
writs  go  only  to  tbe  execution  of  the  Judg^ 
ment  Code  Prac.  arts.  847.  858;  Oarlce  t. 
Rownda,  6  Bob.  27."  Whatever  righto  the 
purchaser  may  have  acquired  cannot  be  at- 
tacked by  mandamus  and  other  snmmary 
writs.  For  the  reasons  assigned,  the  order 
nisi  which  Issued  on  relator's  application  la 
recalled  and  discharged,  and  the  arolicatlon 
for  certiorari,  mandamua,  and  prohibition  Is 
teiJected. 

(104  La.) 

donaldsonville:  ice  c».  t.  schlitz 

BREWING  CO.    (No.  13,793.) 

(Supreme  Court  of  Louisiaoa.   Jan.  21,  1901.) 

CIBTIOEtaRI  — PASTIBS  —  WRIT  OF  BHVIBV  — 
CAPTION  OF  OASD. 

1.  Applications  for  certiorari  or  the  writ  of 
reriew  under  article  101  of  the  constitution  are 
not  considered  suits  to  be  brought  in  the  name 
of  the  state  on  the  relation  of  the  applicant. 

2.  The  petition  for  this  writ  should  be  pre- 
sented simply  In  the  name  of  tbe  plaintiff  or 
defendant,  as  the  case  may  be,  who  Is  the  ap- 
plicant, preaerving  the  original  caption  of  the 
suit. 

8.  The  writ  of  review  is  differentiated  In  this 
respect  from  the  remedial  and  superrisory 
wnts  of  the  law. 

(Syllabus  by  the  Court.) 

Petition  of  tbe  DonaldsouTlIle  Ice  Company 
tot  a  writ  of  certiorari  or  writ  of  review  to 
the  court  of  appeals.  Fifth  circuit,  parish  of 
Ascension,  In  the  matter  of  the  Donaldson- 
Tille  Ice  Company  against  the  Scblltz  Brew- 
ing Company.  Denied. 

Edmund  Maurin,  for  petithmer,  Bdward 
N.  Pugh,  for  re^xmdent. 

BLANCHARD,  J.  The  petition  berehi  be- 
gins as  follows:  "The  petition  of  the  stote  of 
Louisiana,  on  the  relation  of  the  Donaldson- 
TlUe  Ice  Company,"  etc.  The  court  lias  ob- 
asrved  that  most  of  the  petitions  addressed 
to  it  embodying  appUeatione  for  the  writ  of 
review  begin  In  like  mann«.  This  Is  not 
deemed  fha  proper  form  In  which  to  present 
tbe  application.   Appllcatioas  such  as  this 


aee  not  oonsldered  suits  to  be  twou^t  In  tbe 
name  of  tbe  stote  on  the  relation  of  tiie  ap^ 
pllcant  The  "certiorari"  of  article  101  of  the 
constltotion  of  1898  Is  intended  to  subserve 
a  dUferent  purpose  from  the  writ  of  certiorari 
given  by  the  Code  of  Practioe.  Applications 
for  the  remedial  write  of  the  law,  of  whleb 
the  Code  of  Practlee  writ  of  certiorari  la  one, 
hare  always  been  brought  In  the  name  of  ttie 
Btote  on  the  relation  of  the  applicant  This 
Is  considered  correct,  and  the  practice  should 
continue.  But  tbe  writ  accorded  by  article 
101  of  the  constitution,  being  designed  to  ef- 
fectoato  a  different  porpoae,  ahoidd  be  kept 
differentiated  aa  much  aa  possible  from  tbe 
purely  remedial  and  snperrtsory  writs.  With 
this  end  in  view,  as  well  aa  to  preaerve  In  all 
Ito  different  stogcs  the  dIstlnctiTenesa,  tbe  In- 
dlTidoal  character,  tbe  uniformity  of  tbe 
cause  In  which  tbe  application  for  the  writ 
of  review  la  made,  tbe  clerk  of  this  court 
was  early  Instructed  not  to  give  to  these  ap- 
plications the  titie  **Stato  «  rti.  So  and  So 
vs.  So  and  So,"  but  to  preserve  tbe  original 
caption  of  the  suit  by  giving  to  the  applica- 
tion made  here  the  same  titie  the  cause  bore 
in  the  court  of  the  first  instance  and  in  tbe 
cpurt  of  appeals.  In  conformity  with  thla, 
petitions  addressed  to  this  court  for  tbe  writ 
of  review  should  begin:    "The  petitton  of 

 .  plaintiff  (or  defendant,  as  tbe  caae  may 

be)  In  the  cause  entitied  '   vs.   

lately  pending  In  tiie  comt  of  appeals  for  ttie 

 circuit,  parish  of  ,  state  of  Lanl»' 

lana.  with  respect  represents."  etc  The  term 
"relator"  sbovld  not  be  used,  but.  Instead, 
dmple  "plaintiff**  or  *Mefendant,**  as  tbe  ease 
may  be.  These  obeervations  are  submitted 
in  the  Interest  of  a  better  and  more  nnlfonn 
^etice  In  audi  cases,  and  fw  the  guidance 
of  the  profession.  With  regard  to  tbe  Instant 
application,  tt  Is  not  cmnidered  that  tbe  case 
presentt  tiiose  en^onal  features,  whether 
of  law  or  ftict,  whldi,  under  tbe  rule  an- 
nounced In  repeated  decisions,  Justify  the 
granting  of  the  writ  of  review,  and  tbe  lame 
is,  accordingly,  denied. 


(104  La.) 

STATE  er  M.  FRANKLIN  &  A.  R.  CO.  et  al. 

T.  ALLEN,  Judge.    (No.  13,068.)! 
(Bnpr«nie  Court  of  Lonidano.   Nor.  19,  1900.) 

PRODUCTION  OF  BOOKS— ACTION  BT  CORPORA- 
TION—CONTENTS  OF  ORDBB-OB- 
JECnONS  WAIVED. 

1.  If  the  books  of  a  corporation  which  la  a 
party  to  pending  litif;ation  are  at  thdr  place  of 
bosineBB  In  tbe  parish  where  the  suit  is  pend- 
ing, and  in  the  custody  of  one  of  their  officials 
in  such  parish,  the  procesB  of  the  court  to 
reach  these  books  and  have  them  produced  in 
court  will  lie.  notwithstanding  the  nominal  or 
leral  domicile  of  the  corporation  may  be  to  an- 
other parish. 

2.  An  order  for  the  production  of  books  in 
court  should  describe  such  books,  papers,  and 
docnmrats  aa  are  wanted,  and  wtiere  the  order 
is  general  in  terms,  directing  the  production 
of  ""all  the  books,"  timely  objection  on  that 
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groand  AonM  be  made  before  the  trial  conrt 
to  the  executtoa  of  such  an  order;  and  ahoald, 
DotwithataadiDg,  the  general  order  be  persisted 
in,  seasouaUe  application  to  this  court  for  its 
faitnTention  to  correct  the  proceedings  wonid 
meet  with  reedy  response. 

3.  Bot  vhere  the  party  complaining  raises  no 
loeb  objection  in  the  tnal  court,  but  produces 
the  books,  and  only  after  the  sanie  are  in  the 
custody  of  the  court,  and  under  examination 
by  the  party  calling  for  them,  bethought  him- 
self to  raise  it,  and  then  seek  the  aid  of  this 
court,  through  its  remedial  and  supervisory 
vrits,  to  set  aside  the  order  of  prodnction,  no 
case  is  presented  eBtitUns  him  to  the  rdlef 
sought. 

(Syllabus  by  the  ConrU 

AppUcati<m  b7  the  state,  on  the  itiatlon  of 
the  Franklin  ft  AbbeTtlle  BsUroAd  Company 
and  tiie  CaffeiT  Central  Svgar-Beflnerr  ft 
Biilroad  Company.  Umlted,  for  writ*  ot  man- 
damus, prohibition,  and  cmiomrl  agalnat 
A.  a  Allen,  judge.  Denied. 

Guy  M.  Hornor,  Charles  A  O'NIeD,  and 
James  R.  Parkerson,  for  relators.  A  C  Al- 
len (Don  Caffery  &  Son  and  J.  Sully  Martel, 
of  coonsel),  for  respondent 

BIANOHABD,  J.  In  November,  18B7,  the 
Franklin  ft  AbberlUe  Railroad  Company  filed 
a  suit  against  Bonelaon  Calfery,  and  obtained 
an  order  at  Injunction  restraining  him  from 
ohitnietlng  the  use  and  enjoyment  of  certain 
rights  of  way  claimed  by  the  company.  The 
ndt  llngoed  npon  the  docket  until  May,  190O, 
Then  defendant  Caffery  filed  an  anaver  at- 
tacking 12ie  charter  of  the  jdalnttlt  corpora- 
tI«L  Therenpcm,  In  September,  1900,  tiie 
Cattery  Central  Sngar-Seflnery  ft  Railroad 
Company,  Limited,  alleging  taterest,  Inter- 
Tened  iti  Uie  suit,  and  joined  the  plaintiff  In 
the  prayer  for  malntmance  at  the  injunction. 
Prior  to  tbls,  to  wit.  In  July.  1900,  the  cause 
Iiad  been  asialgned  for  trial  oa  October  1, 
1900.  A  few  days  before  tiie  one  upon  which 
the  case  was  set  for  trial,  defendant  Caffery 
applied  f6r  an  order  on  the  manager  of  the 
Caffery  Refinery,  whose  office  was  stated  to 
be  In  the  parish  of  St.  Mary,  where  tiie  cause 
vas  pending,  for  the  production  of  the  books 
of  that  concern,  as  well  as  those  of  the  plaln> 
tiff  company,  alleging  these  books  to  be  in 
his  possession,  and  that  th^  were  matorlal 
to  the  defense,  setting  forth  In  what  respect 
material.  The  order  was  granted,  directing 
the  books  to  be  produced  In  open  court  on 
the  day  of  the  trlaL  Vlewmg  defendant's  an- 
swer to  tlie  suit  as  a  recouTentional  demand 
seeking  the  annulment  of  its  charter,  pUUntifl 
company  filed  against  it  an  exception  of  no 
cause  of  action  and  estoppeL  The  court  or- 
dered tiie  exceptbm  referred  to  the  merits, 
with  full  reservatl(m  of  all  the  rights  of  the 
nxeptors.  At  the  time  fixed  for  the  produc- 
tion <rf  the  books  the  manager  <tf  the  Caf- 
fery Refinery  filed  objecUona  to  the  execn- 
tim  of  the  order,  and  both  plaintiff  and  in- 
terrener  contested  the  order  and  sought  to 
have  it  set  aside.  Ttum  objections  were 
orermled  and  the  books  produced.  The  next 
day  Am  manager  cC  the  rsflsery  filed  an 


plication  fto  the  return  of  the  books  to  hhn, 
aTorrlng  the  same  to  be  necessary  in  the 
conduct  and  management  of  the  business  of 
the  two  corporatiws,  and  tiut  wltiioctt  them 
he  would  be  i^raeticaHy  prevented  from  car- 
rying tm  their  business.  Ttita  application  be- 
ing denied,  cotms^  for  phUntifl  and  Inters 
venm  gave  notice  of  intention  to  apply  to 
the  court  for  writs  of  mandamus,  prohibition, 
and  cotiorarl,  and  to  this  end  moved  that 
further  proceedings  in  the  court  a  qua  be 
stayed.  The  motion  waa  granted.  The  case 
under  mmslderation  is  tbls  appllcaticm  for  the 
writs  mentioned.  The  petition  gives  a  his- 
tory of  the  litigation  and  the  successive 
steps  taken  tisercin,  and  contains  much  ma1> 
ter  that  has  direct  reference  wly  to  the 
merits  of  the  original  suit  The  complaint, 
in  particular,  seems  to  be  levded:  (1)  At 
the  judge's  r^sal  to  take  up  for  trial  the 
excc^ition  of  no  cause  of  action  and  plea  of 
estoppel  filed  by  plalntiffk  to  tiie  recnTen- 
ttonal  demand  of  tiie  defendant,  and  deter- 
mine the  same  befbre  proceeding  to  trial  on 
the  merits  of  the  case.  His  order  referring 
the  same  to  the  merits  is  denounced  as  con- 
trary to  law  and  correct  practice,  and  a  vh^-  * 
ti(m  of  their  rights.  (2)  At  the  order  re- 
quiring the  prodnction  of  the  books,  and  re- 
fusal to  vacate  same.  At  the  court's  re- 
fusal to  permit  the  retaking  of  the  boc^s  1^ 
tiM  manager  of  plaintiff  and  Intervener  the 
next  day  after  their  production  under  the  or* 
der  of  court  The  prayw  of  the  petition  is 
for  a  writ  of  prohibition  restraining  rrapond* 
«it  judge  from  proceeding  further  In  the 
cause  pending  in  the  parish  of  St  Mary;  for 
a  writ  of  cratiorarl  to  bring  np  the  record  of 
Qie  case,  to  the  end  that  the  validity  of  the 
proceedings  complained  of  may  be  inquired 
Into;  and  for  a  writ  of  mandamus,  command- 
ing the  delivery  to  relators,  or  their  mana- 
ger, of  the  booka  whldi  the  trlid  court  had 
ordered  produced.  The  writ  of  certiorari 
Issued,  and  under  it  the  record  of  the  case 
has  been  sent  up.  and  an  order  issued  direct- 
ing the  Judge  to  show  cause  why  writs  of 
prohibition  and  mandamus  should  not  issue; 
further  proceedings  In  the  canae  to  be  mean- 
while stoyed. 

Answering  the  rule,  respondent  judge  says, 
with  regard  to  the  exception  of  no  cause  of 
action  and  estoi^  filed  by  plaintifh,  and . 
directed  against  the  demands  contained  In  the 
answer  of  defendantv  that  the  same  was  pre- 
sented tor  the  first  time  and  filed  on  the  very 
day  the  case  was  set  tap  trial  on  Its  merite. 
We  think  that  referring  tills  exception  and 
plea  of  estoppel  to  the  merits  without  preju- 
dice and  with  full  reservation,  as  was  done, 
was  not  under  the  circumstances,  Improiper. 
Defendant's  answer  had  been  filed  In  the 
month  of  May  preceding,— some  five  months 
prevIoas,Auid  the  case  had  been  set  in  July 
follQwing  for  trial  on  the  1st  of  October.  For 
iteintiffs  to  wait-UttUI  the  very  day  assigned 
for  trial  to  file  their  exception  and  plea  of 
estoppel,  and  tiien  to  insist  upon  takbig  ttie 
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eame  up  for  trial  In  advance  of  tbe  merits. 

and  perhaps  to  the  exclusion  of  trial  upon 
the  merits  that  day,  was  unreasonable.  The 
judge's  order  directing  the  exceptions  to  be 
referred  to  the  merits  without  prejudice  was 
the  exercise  <^  a  reasonable  discretion,  and 
the  same  is  sustained. 

With  regard  to  the  order  requiring  the  pro- 
duction of  the  books,  and  bis  enforcement  of 
the  same,  the  Judge  says,  the  subpoena  duces 
tecum  having  been  made  returnable  on  the 
day  fixed  for  the  trial  of  the  case,  counsel  for 
plaintiff  appeared  In  court  and  asked,  by 
verbal  motion,  until  3  o'clock  p.  m.  of  that 
day  to  comply  with  the  order.  This  request, 
the  Judge  says,  was  granted,  and  the  books 
were  produced  in  open  court  at  that  hour. 
As  has  already  been  noticed,  prior  to  the 
production  of  the  books  the  manager,  on 
whom  the  subpoena  bad  been  served,  had 
made  an  unsuccessful  attempt  by  plea  to  have 
the  order  discharged.  One  of  the  reasons 
therefor  which  he  advanced  was  that  the 
domicile  of  the  companies  he  represented 
was  the  city  of  New  Orleans,  and  not  the 
parish  of  St.  Mary.  Another  was  that  he 
was  not  the  manager,  but  assistant  man- 
ager, and  not  the  custodian  of  the  books. 
And  another  was  that  the  books  which  were 
In  his  possession  were  subject  to  the  order  of 
the  corporation,  and  he  had  no  authority  to 
dispose  of  them.  He  stated  that  he  filed 
bis  plea  simply  for  his  personal  protection, 
and  that  if  overruled  he  stood  ready  to  com- 
ply with  the  order  of  the  court  There  was 
no  force  whatever  in  his  objections.  It  mat- 
tered not  that  the  nominal  or  legal  domicile 
of  the  corporations  was  in  the  city  of  New 
Orleans.  Their  place  of  business  and  busi- 
ness office  was  in  St  Mai'y  parish,  within  the 
Jurisdictions  of  the  court.  The  books  called 
for  were  in  their  business  office  in  the  parish 
where  the  suit  was  pending,  and  In  the  pos- 
session and  custody  of  the  official  upon  whom 
the  order  was  served,  whether  he  be  designat- 
ed manager  or  assistant  manager;  and  the 
fact  that  he  actually  produced  them  In  obedi- 
ence to  the  order  is  indubitable  proof  that 
the  order  to  produce  had  been  served  upon 
the  right  party,— the  one  having  the  actual 
custody  of  the  books.  Nowhere  in  his  plea 
did  the  manager  raise  any  objection  to  the 
order  to  produce,  itself,  on  the  ground  that 
Its  terms  were  too  general,  that  ft  directed 
the  production  of  all  the  books  of  the  two 
corporations  in  his  possession  or  tmder  bis 
control,  or  that  It  failed  to  describe  the  books 
wanted.  The  bame  Is  true  of  the  pleas  filed 
at  the  same  time  by  the  two  corporations, 
contesting  the  enforcement  of  the  order  to 
produce  the  books.  Not  a  word  of  objec- 
tion as  to  the  general  terms  of  the  order,  the 
failure  to  describe  the  books,  or  the  inclu- 
sion of  all  their  books  in  the  scope'of  the  or- 
der. With  regard  to  the  refusal  to  permit  i 
the  retaking  of  the  books  by  the  manager 
after  their  production,  on  the  ground  that 
the  same  were  necessary  In  the  conduct  of  th« 


business  of  the  corporations,  which  business, 
it  was  alleged,  they  would  be  prevented  from 
carrying  on  If  the  books  were  not  returned, 
the  Judge  says  he  offered  to  the  manage. 
In  open  court  the  prlvil^e  of  selecting  from 
the  mass  of  books,  papers,  and  documents 
produced  those  that  did  not  refer  to  the  issue 
in  tbe  cause,  and  those  that  were  required 
for  the  present  needs  of  the  corporations, 
and  such  as  he  selected  would  be  returned  to 
him,  which  offer  was  declined  by  his  at- 
torneys. This  whole  proceeding  for  the 
writs  Invoked  Is,  at  last  bottomed  on  the 
contention  of  relators  that  "without  any 
specific  allegation  of  any  particular  book  or 
books,  it  was  unlawful  to  order  the  produc- 
tion of  any  books,  and  that  in  any  event  it 
was  unlawful  for  the  district  Judge  to  order 
the  production  of  all  their  books."  It  la 
true  the  la>w  says  the  order  must  describe 
such  books,  papers,  or  documents  as  are 
wanted  (Code  Prac.  art.  473);  and  had  tbe 
plaintiff  and  intervener,  or  thelt  manager, 
made  timely  objection  to  the  order  on  this 
grotmd,  and  the  court  a  qua  had  notwith- 
standing persisted  In  maintainlug  the  order 
in  sweeping  terms  requiring  the  production 
of  all  of  the  books,  without  any  attempt  at 
description,  seasonable  application  here  (or 
the  Intervention  of  this  court  to  correct  the 
proceeding  would  have  met  with  ready  re- 
sponse. But  where,  as  was  the  case  In  this 
instance,  the  parties  raised  no  such  objec> 
tion,  but  produced  the  boo&s,  and  only  after 
the  same  were  In  the  hands  of  the  clerk  of 
the  court  and  under  examination  by  tbe  de> 
fendant  who  bad  called  for  them,  bethought 
themselves  to  raise  It  and  then  sought  the 
aid  qf  this  court  to  set  aside  the  order  of 
production,  we  are  constrained  to  hold  that 
they  present  no  case  entitling  them  to  the 
relief  sought.  See  State  ex  ret.  Baasettl  r. 
Judge  of  Second  Recorder's  Court  44  La.  Ann. 
1093,  U  South.  872;  State  ex  rel.  Baker  t. 
Same,  43  La.  Ann.  1121. 10  South,  179;  State 
V.  Justice  of  Peace,  41  La.  Ann.  908,  6  South. 
897;  State  v.  Judge  of  Civil  Dist  Ct,  40 
La.  Ann.  607,  4  South.  4S5;  State  v.  Judges 
of  Court  of  Appeals  of  Third  Circuit  37  La. 
Ann.  845;  State  v.  Judge  of  Twenty-Sixth 
Judicial  Dlst,  31  La.  Ann.  GIL 

Ail  the  other  allegations  of  the  petition 
for  the  writs,  not  heretofore  noticed,  affect 
the  merits  of  the  controversy  pending  in 
the  parish  of  St.  Mary  between  these  parties, 
and  It  la  not  proper  In  this  proceeding  to  an- 
ticipate the  merits  by  any  ruling  thereon  at 
the  present  time.  Prohibition,  certiorari,  and 
mandamus  are  not  the  proper  remedies  to 
enforce  objections  to  testimony.  It  is  not 
considered  that  the  respondent  judge  baa  by 
his  rulings  and  conduct  in  the'  original  cause 
Invaded  the  rights  of  the  relators,  or  denied 
them  any  right  or  remedy  accorded  by  the 
I  law.  It  is  not  considered  that  sufficient 
grounds  exist  for  any  of  tbe  remedial  or  su- 
pervisory writs  applied  for.  It  Is  therefore 
adjudced  and  decreed  that  the  writ  of  cer- 
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tlonrl  herein  be  discharged,  that  the  appllea- 
Hon  fbr  tleremptory  writs  of  prohlbltloii  and 
maodamns  be  denied,  and  that  the  temporary 
mder  stayli^  proceedings  In  the  cause  pend- 
ing In  the  parish  of  St  Mary.  enUtled  "Frank- 
lln  A  Abberine  R.  S.  Co.  T.  D.  Caffery.  Sr^** 
be  set  aside  and  revoked  at  the  costs  -of  rela^ 

(IM  La.) 

sr.  ANNA'S  ASTI.UM  t.  CITT  OF  NBW 
ORIiEANS  et  al.   (No.  13,289.)i 

(Supreme  Court  of  Louisiana.    Dec.  3,  1900.) 

BATTURE— POSSESSION  BY  CITY— PROTECTION. 

1.  The  city  of  New  Orleans  has  the  legal 
right,  when  in  possessfoa  (or  public  uses  of  a 
portion  of  a  batture  directly  upon  the  rlTcr, 
in  front  of  which  the  rirer  was  forming  a 
shoaling  bed,  to  fill  up  this  shoaliag  space  up 
to  deep  water  with  earth,  to  protect  toe  suiue 
outwardly  by  a  bulkhead,  to  advance  the  land- 
ing line  to  uie  bnlkhead,  and  use  the  space  in 
the  rear  of  the  bulkhead  as  a  qaay  or  place 
of  depodt  for  unloaded  cargoes.  Tb.\s  adrau- 
cing  of  the  landing  line  does  not  carry  with  it. 
necessarily,  a  right  on  the  part  of  the  owner  of 
the  battnre  just  in  the  rear  of  this  new  work 
to  take  absolute  possesslOQ  of  the  same,  as  fuU 
owner. 

2.  Where  the  city,  holding  for  public  use  bat- 
ture property  upon  the  liiradsslppi  rlTer,  which 
has  in  front  a  shoaliag  battle,  determlneB.  for 
the  convenience  of  commerce,  to  advance  the 
landing  line  to  reach  deep  water.  It  has  the 
leml  right  to  enter  into  an  agreement  with 
private  individnals  to  do  the  work  neceeaary 
for  this  purpose,  and  to  receive  as  an  equiva- 
lent for  such  work  a  right  of  reasonable  tem- 
poral nse  of  such  extension  and  the  battnre 
just  behind.  The  naked  owner  of  the  battnre 
cannot  disregard  the  agreement,  and  dispossess 
the  parties  holding  possession  under  it,  on  the 
groand  that  such  occupancy  of  the  ground  Is 
a  private  occupancy. 

8.  If  the  agreement  should  be  Jllegally  or  Im- 
properly exclusive  of  public  rights  of  others, 
the  courts  would  be  open  for  their  redress. 

(Sf  llnbns  by  the  Court.) 

Appeal  from  cItU  dlBtrlct  coort,  parish  of 
Orleans;  Nicholas  H.  Rlgfator.  Judge. 

AcUon  by  the  SL  Anna's  Asylom  against  the 
dty  of  New  Orleans  ai^  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed, and  judgment  of  nonsuit  entered. 

Fenner.  Henderson  &  Fenner.  for  appel- 
lant Samoel  L.  Ollmore,  City  Atty.,  and 
Walter  R  Sommerrllle,  Asst.  Otty  Atty.,  for 
appellee  City  of  New  Orleans.  Rice  & 
Montgomery,  for  appellees  Wood,  Scbneldan 
ft  Co.  William  S.  Benedict  for  appellee  P. 
B.  Kaon.  Horace  EL  Upton  and  John  R. 
I^Q.  for  appellees  W.  O.  Coyle  ft  Go. 

Statement  of  the  Case. 

XICHOLLS,  C.  J.  The  plaintiffs  In  this 
suit  were  originally  the  St  Anna's  Asylum, 
Mrs.  Dora  Stark,  and  Mrs.  Fannie  B.  Ran- 
dolph. During  the  progress  of  the  litigation 
flie  demand  as  to  the  two  latter  was  discon- 
tinued. The  allegations  of  the  petition,  as 
filed,  were  "tliat  the  St  Anna's  Asylum  Is 
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the  owner  of  the  ■qwue  of  ground  sttnated  In 
this  city,  and  comprised  within  the  following 
streets,  to  wit.  Race,  Robin,  Soatti  Petwi 
or  Ijevee  atreet,  and  Sonth  Front  street,  to- 
gether with  all  the  battnre  or  alluvion  formed 
In  front  thereof  between  South  Front  street 
and  the  Mlsslsslivi  river,  with  the  exception 
of  one  undivided  half  of  that  portion  of  said 
batture  or  alluvion  which  Is  formed  In  front 
of  the  one-half  of  said  property  fronting  on 
Sonth  Front  street,  and  nearest  to  Race 
street,  which  said  undivided  half  of  said  bat- 
ture or  alluvicm  belongs  to  your  petitioners 
Mrs.  Fannie  B.  Randolph  and  Mrs.  Dora  B. 
Staric,  as  equal  Joint  and  undivided  owners, 
all  of  which  will  be  fully  i»t>ved  on  the  trial 
of  this  cause;  that  there  has  been  formed, 
and  now  exists,  a  large  portion  of  batture  or 
alluvion  In  front  of  said  property,— far  more 
than  la  necessaiy  for  any  public  use;  that 
many  years  ago  tlie  dty  laid  out  and  estab- 
lished a  street  known  as  Water  street  be- 
tween South  Front  street  and  the  MlssUripi^ 
river,  and  thereupon  abandoned  to  your  pe- 
titioners the  use  of  that  portion  of  said  bat- 
tnre lying  between  South  Front  street  and 
Water  street,  of  which  portion  yonr  petltl<m- 
ers  have  alnce  held  full  possession  and  use; 
that  since  the  said  establishment  of  Watn- 
street  there  has  been  formed  between  the 
said  street  and  the  Mississippi  river  la:^  ad- 
ditional allnvlon  or  batture,  being  about  180 
feet  on  the  Robin  street  line  and  abont  226 
feet  on  the  Race  street  line,  by  a  width  of 
819  feet  and  8  Inches;  that  some  years  ago, 
wltb  the  approval  of  the  city,  a  plank  road 
was  built  by  the  wharf  lessees  of  the  dty, 
and  running  across  said  batture  parallel  to 
the  HisBlsslt^l  river,  and  at  a  distance  trom 
said  river  of  about  36  feet,  which  said  plank 
road  has  ever  since  been,  and  Is  now,  used 
as  a  public  tboronghfare;  that  the  portion  of 
said  batture  or  alluvion  lying  between  said 
plank  road  and  Water  street  measuring 
about  157  feet  on  the  Robin  street  line  and 
about  205  feet  on  the  Race  street  line,  by  a 
width  of  319  feet  and  8  Inches,  Is  not  neces- 
sary for  public  use,  and  is  not,  and  has  not 
been  for  many  years,  used  for  any  public  pur- 
pose; that  said  property  Is  and  has  been 
occupied  for  many  years  by  certain  coal  mer- 
chants and  dealers  of  the  city  of  New  Or- 
leans, to  wit  F.  B.  NuuQ,  the  commercial 
firm  of  Wood,  Schneldau  ft  Co.,  and  the  com- 
mercial firm  of  W.  O.  Coyle  ft  Co. ;  that  the 
aforesaid  coal  dealers  occupy  said  property 
under  a  license  from  the  city,  without  any 
consent  or  approval  of  your  petitioners,  that 
they  have  fenced  In  the  whole  of  said  portion 
of  batture  lying  between  the  said  plank  road 
and  Water  street  and  have  erected  thereon 
offices,  stables,  and  other  structures  for  their 
private  use,  and  use  the  whole  of  said  prop- 
erty exclusively  for  their  own  private  busi- 
ness and  purposes,  without  any  imrtlclpatlon 
of  the  public  In  such  use;  that  tbe  said  prop- 
erty thus  used  and  occupied  is  of  great  value, 
and  has  a  rental  value  of  at  least  $3iX)0  per 
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annum;  that  tbe  said  property  !■  not  neces- 
■ftr7  Cor  public  use,  and  Is  not  now,  and  for 
many  yean  haa  not  beeiu  applied  to  any  pub- 
lic nw;  and  that  under  the  law  your  petition- 
ers are  entitled  to  the  said  property,  and  to  a 
decree  of  this  honorable  court  ordering  the 
city  of  New  Orleans  to  permit  them  to  enjoy 
the  use  and  ownership  of  said  property,  and 
also  ordering  the  said  F.  B.  Nunn,  Wood. 
Schneldau  &■  Co.,  and  W.  O.  Coyle  &  Co.  to 
remove  from  said  property,  and  further  con- 
demning  them  to  pay  petitioners  rent  for  said 
propnty  at  the  rate  ot  |3,000  per  annum  from 
the  date  of  judicial  donand  herein."  In  view 
of  the  premises,  plaintiffs  prayed  for  dtatitm 
upon  the  dty  of  Kew  Orieans,  F.  B.  Nunn, 
Wood,  Scbneldan  &  Co„  and  W.  O.  Ooyle  & 
Co.,  and  for  judgment  decreeing  plaintiffs  to 
be  mtitied  to  the  property  herein  described, 
lyli^  between  Water  street  and  the  plank 
road,  and  between  Race  and  Robin  streets, 
and  cmnpelllng  the  said  dty  to  permit  peti- 
tioners to  enjoy  the  use  and  ownership  there- 
of, and  further  condemning  the  said  F.  B. 
Mmm,  Wood,  bcbneldau  &  Co.,  and  W.  O. 
Ooyle  ft  Co.  to  remove  from  and  vacate  said 
property,  and  to  pay  to  petitionNS  rent  at 
the  rate  of  98,000  per  annum  from  judicial 
demand  until  they  shall  remove  from  and  va- 
cate said  pri^erty.  Exceptions  of  vagueness, 
mlsjcriDder  of  plaintiffs  and  defendants. 

The  defendants  excepted  to  plaintiffs-  pe- 
tition on  the  foUowlng  grounds:  "(1)  That 
the  allegations  of  plaintiffs'  petition  are  too 
vague,  general,  and  Indeflnlte  to  enable  «£• 
ceptors  to  answer  same,  and  that  they  can- 
not with  safety  do  so  until  plaintiffs^  cause 
of  action,  tf  any  exists,  wUch  la  not  admit- 
ted^ but  denied.  Is  set  fwth  with  more  cer- 
tainty; (2)  that  said  petition  discloses  no 
cause  of  action  against  exceptors.  Wtiem- 
fore  defendants,  specially  reaervhig  the  right 
to  answer  In  case  these  exceptions  be  over- 
ruled,  pray  that  they  be  malntiUned,  and 
^alntiffs*  suit  be  dismissed,  with  costs,  and 
tor  all  general  and  equitable  relief." 

The  city  of  New  Orleans  pleaded  the  gen- 
eral Issue.  It  admitted  that  the  other  de- 
fendants, all  of  them  receivers  of  and  deal- 
ers In  conl,  were  occupying  the  river  front 
of  the  city,  between  Race  and  Robin  streets, 
under  revocable  licenses  from  the  city;  that 
such  occupation  Is  necessary  for  commer- 
cial purposes,  as  a  public  place  for  receiv- 
ing coal;  that  in  the  exercise  of  its  corpo- 
rate powers  to  lessen  the  burden  of  taxa- 
tion, and  increase  the  facilities  of  trade  In 
the  article  ot  fuel  which  is  of  prime  neces- 
sity, it  has  established  and  permitted  a 
landing  for  coal  between  Race  and  Robin 
streets,  where  boats  and  barges  are  moored 
and  coal  is  unloaded.  Defendant  specially 
denied  that  plaintiff  had  title  or  ownership, 
or  that  It  had  possession,  of  any  land  or 
property  between  the  prolongation  of  Race 
and  Robin  streets,  and  between  Front  street 
and  the  Mississippi  river.  Defendant  de- 
nied that  said  described  property  ever  was 


or  Is  now  embraced  within  Fauboui^  Sanlet, 
as  alleged  by  plaintiff,  which  faubourg  ap- 
pears to  have  been  laid  out  In  1810.  De- 
fendant alleged  the  property  mentioned  in 
plaintiff's  petition  to  have  been  formed,  and 
to  be  now.  In  front  of  and  part  of  Faubourg 
Lacourse;  that  in  1807  P.  R.  Delogny,  who 
had  previously  acquired  Fauboui^  Lacourse 
from  J.  F.  B.  IJvandala,  divided  said  fau- 
bourg Into  lots  according  to  a  plan  by  Bar- 
tholomy  Lafon,  surveyor  of  tbe  territory, 
and  advertised  said  lots  for  sale  according 
to  a  prospectus  wherein  It  was  stipulated 
that  said  Delogny  obligated  himself  "to 
leave  open,  for  the  cpmmon  use  of  the  puT' 
chasers,  the  space  which  Is  to  be  found  be- 
tween the  river  and  the  first  line  of  Iota  od 
the  said  pUn,  without  power  to  sell  tbe 
same  for  their  own  profit  or  for  that  of  anj 
one";  thaf  said  lota  were  sold,  and  the; 
were  now  the  property  of  private  Individu- 
als, and  that  by  such  sale  Delogny  devested 
himself  absolutely  and  IrrevocaUy  of  all 
titiM  to  the  ground  between  New  Levee 
street  and  the  Mlsslss^pl  river.  In  Faubourg 
Lacourse,  as  well  as  that  which  has  beefi 
formed  by  accretion  In  front  of  said  fan 
bourg  since  1807;  that  plaintiff  did  not  set 
up  title  from  J.  F.  El  Llvandais  or  P.  B.  De 
logny,  or  tiielr  vendees;  and  that  It  bad  nc 
titie  to  the  property  claimed  In  Its  petition, 
Defendant  further  showed  that  In  the  chain 
of  title  of  the  triangle  marked  *'Br'  In  front 

of  square  32,  havh^    feet  front  oi 

Race  street,  by    feet  front  on  Soutl 

Front  street;  and  feet  front  on  Soutl 

Water  street,  and  ftclng  lots  7,  8,  9,  10,  11 
and  12  In  square  32;  that  plaintiff  alleged 
title  to  the  one  undivided  half  of  said  piece 
of  ground  In.  others  than  Itself,  and  it  Ii 
not,  therefore,  entitied  to  the  one  midlTide<a 
half  ot  the  batture  fronting  the  same;  thai 
plaintiff  had  no  titie  whatever  to  tbe  oth- 
er undivided  half  of  the  batture  In  front  oi 
the  same  triangle  marked  "B,"  which  undi- 
vided half  of  trians^e  of  ground  was  sought 
to  be  sold  under  executory  proceedings,  with- 
out accretions,  after  a  large  amount  of  dry 
land  had  been  formed  between  tbe  said  plol 
of  ground  and  the  Mississippi  river.  And 
defendant  further  showed  that  South  Watei 
street  had  been  laid  ont  through  and  ovei 
said  plot  ot  ground,  and  that  Oi&e  was  lit 
tie  or  no  portion  of  sfdd  ground  left;  and 
that  the  same  had  not  been  riparian  prop- 
erty  aince,  and  tor  some  time  before,  plain 
tiff's  pretoided  acqnlsltltm  of  title  to  th< 
said  undivided  one-half.  Nunn  and  the  flrm 
of  W.  a.  Ooyle  &  Co.,  after  pleading  the  gen 
eral  issue,  denied  that  plaintiffs  were  en- 
titied to  any  relief  or  remedy  against  any  ol 
the  defendants,  and  alleged  that  they  tud 
no  right  of  ownership  In  and  to  the  property 
for  which  It  prayed  to  be  declared  owner; 
and  respondent  specially  denied  that  the 
same  was  not  necessary  for  the  public  usee, 
and  now  specially  averred  that  tbe  proper 
ty  on  the  river  b»qk  between  the  atieeti 
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at  iVifc  maiflm  tiwrafnun,  u  d»- 
Mribad.  iM»  a  anaU  pertlM  nder  grant 
fiWB  tha  cttr  Nnr  Odeana,  for  due  CM- 
lUerattoxi,  aa  a  public  landing,  necenuwy  for 
tto  ■»  of  tka  connwca  of  tiie  port  of  Now 
Oila—%  and  wliieb  haa  bean  m  koom  aa 
auA  poUlc  laadlBg  fM  a  period  of  more 
tban  SO  jeata  last  paat.  and  la  atlll  neceaaary 
for  tba  nae  of  the  city  of  New  Orleans,  and 
tka  dty  of  Ner  Oclesns,  aa  audi  grantor,  la 
bvMd  In  law  to  warrant  thla  leq^ndort  In 
tbe  peaccaMe  poawaalon  thereof;  that  the 
ptalntlff  hfiinin,  by  ItaeU,  and  aabaeqnently 
by  and  ttarongh  Mrs.  Randolpb  and  otbeta, 
o»^altttUEi,  on  two  aeparate  occaelona  dar- 
ing the  paat  two  yeara  a^Ued  to  the  city  ot 
N«w  Orieaaa  to  have  aald  property  declar- 
ed to  be  aa  longer  neceaaary  for  public  naea; 
that,  after  fnll  InTestlgatlon  on  each  dlffer- 
eat  aceaalao  by  its  oommltteea  find  snbcom- 
aUtteea,  the  aald  cMr  conneU.  la  Ita  discxe- 
Uon,  being  tally  advised  In  the  |^«mlaea. 
aad  of  the  neceaaltlaB  of  the  port  thoefor. 
refused  to  declare  aald  property  no  longer 
necesaaiy  An-  pnbllc  naes;  that  the  dlaere- 
Qon  at  the  aald  dty  in  Ita  wise  exercise  can- 
not be  cmtroUed  herein  by  judicial  action; 
that  aald  land  waa  wdl  kept  by  thla  respond- 
eat waa  filled  by  reapcmdoit,  aad  paved  by 
re^mident  with  the  approachea  thereto, 
and  waa  need  for  the  pnrpoae  of  nn  loading 
coal  boata  to  aopidy  the  dty  and  Ita  inhabit- 
aata  In  part  with  coal;  that  no  part  or  por- 
tion of  the  tmprovemaita  thereto  was  made, 
had,  or  tomWied  by  the  plaintiff  herein,  at 
by  any  one  on  Ita  behalf,  and  respondent 
waa  not  Ualde  to  aald  plaintiff  in  any  sum 
aa  for  the  rental  value  of  aald  property.  In 
view  of  the  premises,  respondent  prayed  no- 
tice to  Its  co-defendant  the  dty  of  New 
Orieana  In  warranty;  that  there  be  Jndg- 
aioit  herein  aa  agatoat  [datntiff;  that  ita  ac- 
tion be  dtemlaaed,  aad  there  be  Jodgment  In 
Civor  of  re^ndent  with  coats;  If  oth^ 
wise,  that  llitfe  be  like  judgment  aa  agalnat 
the  dty  of.  New  Orieans  In  favw  of  this  de- 
ftndant  In  warranty,  and  for  all  general  re- 
Itef.  Wood,  Sdmeldau  &  Oo.  pleaded  the 
general  lasne.  The  St.  Anna's  Asylum  sub- 
sequently ideaded  the  prescription  of  10,  20. 
and  80  years,  alleging  that  it  and  its  au- 
tiuws  had  been  In  uninterrupted  and  in 
peaceable  possession,  in  good  faith  and  un- 
der Jaat  titles,  tor  more  than  80  yean,  of  the 
prop^ty  or  estate  to  which  the  batture  here- 
in sued  for  was  attached  and  belonged,  and 
that,  by  reason  of  such  possession  under  such 
titles,  it  pleaded  in  addition  to  Its  other  ti- 
tles the  prescription  of  10.  20,  and  80  years. 

The  district  court  overruled  the  plea  of 
prescription  flled  by  the  St  Anna's  Asylum, 
snd  rendered  Judgmmt  In  favor  of  defend- 
int  and  against  plaintiff  the  8t  Anna's  Aay- 
hun,  dismissing  the  suit  The  court  stated 
that  "it  fKntsIdered  especially  that  the  laud 
in  dispute  formed  part  of  Faubourg  La- 
ooorse,  and  not  a  part  of  Faubourg  Saulet 
The  St  Anna's  A^lnm  appealed. 


Opinion. 

This  ndt  Is  brought  by  8L  Anna's  Asyltim 

against  the  City  of  New  Orleans  and  certain 
parties  occupying  different  portions  of  the 
property  referred  to  In  the  pleadings  under 
ordinances  of  the  city,  as  will  be  hereafter 
meutloned.  It  is  based  upon  the  provisions 
of  section  318  of  the  Revised  Statutes,  which 
declares  that  "whenever  the  riparian  owner 
of  any  property  In  the  incorporated  towns  or 
cities  In  this  State  Is  eutlQed  to  the  right  of 
accretion,  and  batture  has  been  formed  In 
front  of  his  land  more  than  la  necessary  for 
public  use  which  the  c(M*poratl<m  withholds 
from  him.  be  shall  have  the  right  to  Instltoto 
suit  against  the  corporation  for  so  much  of 
the  batture  as  may  not  be  necessary  for  ■ffath 
He  use,  and  If  It  be  determined  by  the  court 
that  any  portion  of  It  be  not  necessary  for 
public  use,  It  shall  decree  that  the  owner  Is 
entitled  to  the  property  and  shall  coin  pel  the 
corporation  to  permit  him  to  enjoy  the  use 
and  ownership  of  such  portion  of  It."  The 
city  does  not  claim  ownership  of  the  prop- 
erty, but  denies  that  of  the  plaintiff,  and 
therefore  Its  right,  under  the  statute,  to 
bring  the  suit  It  does  not  set  out  the  names 
of  the  parties  In  whom  It  may  believe  such 
ownership  to  be  vested.  There  are  no  par- 
ties before  the  court  asserting  rights  of  own- 
ership adverse  to  the  plaintiff.  The  Issue  Is 
before  us  only  by  reason  of  the  contention 
of  the  city  ttiat  a  party  In  possession  of 
property  can  tmly  be  dispossessed  by  one 
having  rights  himself.  The  dty  presents,  un- 
der Its  pleadings,  very  complicated  aud  diffi- ' 
cult  questions,  both  of  law  and  of  fact,  which 
the  conclusions  which  we  have  reached  ren- 
der It  unnecessary  to  decide.  We  need  not 
examine  how  far  the  city  of  New  Orleans, 
occupying  the  position  It  does,  has  the  rlg^t 
to  Invoke  in  Its  own  behalf  the  rights  ot 
third  parties,  and  to  what  extent  the  plain- 
tiff, as  against  It,  would  be  called  upon  to 
exhibit  a  title  good  and  perfect  against  the 
whole  w.orld.  The  character  Itself  of  the  ac- 
tion, as  well  as  the  pleadings  of  the  plaintiff, 
place  the  property  before  us,  so  far  as  it  Is 
Itself  concerned,  as  batture  property,  of 
which  the  city  has  had  possession  up  to  the 
institution  of  the  present  proceedings.  The 
property  Is  in  the  actual  occupancy  of  P.  B. 
Xipn,  Wood,  Schneldau  &  Co.,  and  W.  (J. 
Coyle  &  Co.,  under  Ordinances  No.  7427,  A 
S..  and  No.  C345,  0.  S.  The  first  of  thess 
ordluancee  was  of  date  of  November.  1881, 
and  reads  aa  follows: 

•That  portion  of  the  river  front  between 
Race  and  Robin  streets,  commencing  at  a 
point  twenty  feet  from  the  river  side  of 
Water  street  (making  said  street  eighty  feet 
in  width  Instead  of  sixty  feet  as  at  present 
laid  out),  and  extending  to  the  water's  edge, 
be  and  the  same  Is  hereby  set  apart  as  a 
coal  landing  for  the  sole  use  of  W.  G.  Coyle 
ft  Co.,  O.  A.  Mlltenberger  ft  Co.,  William 
Lee,  B.  D.  Wood  ft  Bros.,  and  W.  J.  Wllmot 
Jb  Co..  and  other  coal  dealers,  thes  paying,^ I ^ 
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tbelr  pro  rata  of  aq^enw  for  the  period  of 
ten  jrean  from  tlie  grant  ot  this  priTUege: 
provided,  that  for  and  In  consideration  there- 
of the  parties  hereinbefore  mentioned  do 
bind  thems^Tfis  to  remove  all  obBtmctl<»as 
now  an  said  street  to  the  lines  her^nbefore 
mentioned,  and  further  obligate  thems^ves 
to  fill  up  to  a  grade,  to  be  designated  by  the 
cit7  surveyor,  the  said  property  herein  des- 
ignated at  their  e^^nse.  and  to  retom  the 
same  to  the  dty  of  New  Orieans  thus  Im- 
proved, wltiiont  charge,  at  the  expiration  of 
ten  years.  Should  the  accretions  continue 
to  that  extent  that  the  demands  of  com- 
merce, in  the  judgment  of  the  council,  neoBS- 
sltate  the  opening  of  any  street  through  said 
property  without  rendering  said  property 
useless  for  the  purposes  for  which  it  Is  in- 
tended, whatever  space  may  be  required  for 
snch  street  shall  be  left  open  for  public  use 
without  charge  to  the  dty.  It  Is  understood 
that  after  the  apiration  of  one  year  they 
shall  ronove  the  bulkhead  on  Fllle  street 
and  be  allowed  to  «ctend  their  limits  twen- 
ty feet  further  in  the  river." 

"Art  8207.  That  the  pdvUeges  granted 
under  Ordinance  7427,  A.  8.,  setting  aside 
certain  portion  of  the  river  front  as  coal 
landings  to  the  persons  therein  designated, 
be  and  the  same  are  hereby  assigned  and 
transferred  to  Hessrs.  W.  O.  Ooyle  ft  Com- 
pany, James  Sweeny,  Wood,  Schneidau  A 
OOn  and^red.  B.  Nunn,  from  the  passage 
of  this  ordinance  until  the  expiration  ctf  the 
wharf  lease  now  before  the  council  for  ad- 
judication, upon  the  terms  and  conditions  of 
Ordinance  7427,  A.  S.:  provided,  that  said 
grantees  shall  at  once  put  In  thorough  re* 
pair,  and  at  all  times  daring  the  continuance 
of  this  gnut  keep  in  good  order  and  condi- 
tion satisfactory  to  the  commlsdoner  of  pub- 
lic works  and  dty  engineer,  the  roadway  in 
the  rear  of  this  grant  and  the  approadiea 
thwetot  vis.  Race  and  Bobin  streets,  ftom 
Tehouidtoulas  street  to  and  including  said 
roadway." 

The  wharf  lease  refmed  to  In  Ordinance 
Na  6846,  whose  termination  Is  made  by  that 
ordinance  to  also  terminate  the  privileges 
granted  therein,  will  end  In  two  yean  and  a 
half  or  thereabout 

The  evidence  shows  that  the  batture  In 
question  is  In  front  of  a  pordon  of  the  city 
on  the  MiBsissIppl  river  where  for  m^y 
years  back  there  has  been  what  Is  called  a 
"fivming  bank";  that  is,  a  bank  gradually 
extending  outward  by  reason  of  accretlonB, 
deposits  thereto  from  the  river.  The  process 
ot  extension  is  gradual,  and  It  Is  shown  that 
a  portion  of  the  deposit  accumulated  during 
the  high  water  Is  washed  out  or  disappears 
as  the  river  recedes.  It  will  be  readily  seen 
how  this  shoaling  or  shdvlhg  In  front  of  the 
original  bank  would.  In  the  port  of  a  dty, 
become  a  matter  of  Inconvenience.  In  low 
water  the  landing  of  cargoes  would  have  to 
be  made,  year  by  year,  further  and  further 
away  from  the  regular  "landing  line."  while 


In  high  water  the  water  would  cover  the  land 
in  front,  and  yet  might  not  be  safflciently 
deep  to  admit  of  boats  readilng  tb»  landlngi 
In  view  of  this  condltlfHi  of  thiogs,  and  to 
meet  it  it  has  beoi  usual  ftw  the  dtr  tfthsr 
to  assist  the  gradual  ojfetuUm  of  natursl 
causes  by  fllllng  m>  with  earth,  1^  arttfldal 
means,  the  space  in  front  to  the  distance 
needed  and  to  tl»  height  needed,  and  then 
moving  forward  the  'landing  line,"  and  pro^ 
tectlng  it  in  front  vrltb  a  revetment  or  a  bulk- 
head, or  by  bulldiiv  wooden  wturves,  a- 
tending  forward  aver  the  shoal  ^aoes.  Then 
can  be  no  question  ttiat  tba  dty  at  Kew  Or 
leans  was  legally  anttioTlzed,  in  tiie  Interest 
of  the  puMlc  and  of  commerce^  to  either  do 
.tills  -vork  UmUt,  or  to  have  it  dfHie  fOr  It  by 
others  at  puMle  earpense.  Artlde  888  of  tiie 
Kevlsed  Civil  Oode  declares  that  **tbB  ooi^ 
poratlons  of  dtles.  towns,  and  otiieT  places, 
may  construct  on  the  puUlc  places  In  the 
beds  of  rivers,  and  on  thdr  banks,  all  build- 
ings and  ottier  works  which  may  be  neces* 
eary  for  puUie  uttUly,  for  the  mooring  of 
vessels,  and  the  discharge  of  their  cargoes, 
within  the  limits  of  their  lespeetlTe  limits.** 
The  evidence  shows  tiiat  the  privll^es  con- 
ferred upon  the  parties  named  In  the  (Odl- 
nances  mentioned  were  not  gratuities,  but 
were  granted  for  a  consideration  whldi  we 
must  ^»ume  was  not  In  excess  ol  the  value 
of  services  rondered,  of  the  precise  character 
we  have  alluded  to.  They  were  not  priril^es 
of  a  permanent  character,  but  were  granted 
for  a  rrasonably  short  time,  at  wMdh  tter 
were  to  end.  m  Fleitas  r.  City  vt  New  Or- 
leans, 61  La.  Ann.  25.  24  SoutiL  888,  we  ssld. 
"The  legality  of  making  use  of  private  in- 
dlvlduala  or  corporations  as  public  agendes 
In  the  accomplishment  of  pulHlc  purjKwes. 
through  special  contracts,  baa  been  frequent- 
ly recognized  by  the  eonria  of  the  dUfaeiit 
states,  notably  In  tiie  case  of  Gity  at  New  Or- 
leans  v.  Louisiana  Const  Oob,  140  U.  &  66S^ 
11  Sop.  Ot  868.  36  L.  Ed.  656k  in  respect  to 
this  very  contact  [the  sugar^died  fsontraet]" 
In  making  that  statement  we  were  merely  re- 
iterating what  had  already  been  said  by  this 
court  in  Brown  v.  Dvvlessis.  14  La.  Ann.  &&, 
844;  Kline  v.  Parish  of  Ascension,  33  La. 
Ann.  666;  and  Lewiard's  Heirs  Glly  <d 
Baton  Rouge,  89  La.  Ann.  2B&,  4  South.  2iL 
If  the  work  done  Iqr  the  d^endants  In  tills 
esse,  other  than  the  dty  of  New  Orleans^  had 
bera  done  for  and  in  conrideratlon  of  a  sum 
of  money,  and  the  property,  the  right  to 
whme  possesdcm  Is  In  controversy  herein, 
had  been  taken  possmsion  of  the  city,  and 
thrown  open  as  a  place  for  the  general  un- 
loading of  coal  boats  and  tor  the  d^wslt  of 
coal,  as  a  puUlc  landing,  we  scarcely  think 
the  present  action  would  have  been  brought 
The  right  of  the  dty  to  the  contlnned  occu- 
pancy of  the  property  would,  we  think,  have 
been  recognized.  The  peculiar  feature  In  tlie 
situation,  which  we  think  has  given  rise  to 
the  litigation,  is  the  fact  that  the  property 
has  been  fenced  in  fromsthe  fmd;  and  the 
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dllferent  prlrate  parties  and  partnenhlpa.  de- 
fendanta  bereln,  bare  been  using  It  and  are 
EtIU  nalns  It  for  their  ezdaslTe  use,  as  a 
place  for  the  deposit  and  sale  of  their  coal. 
We  do  not  think  that  tact  controls  the  rights 
of  parties,  under  the  circumstances  of  this 
case.  If  It  be  tme.  In  fact,  that  the  prlT- 
flegefl  in  qneation  are  special  privileges  ille- 
gally granted  to  these  particular  parties;  If 
it  be  true  that  they  have  illegally  fenced  in 
the  property,  and  that  they  shoidd  have  re- 
moTed  in  the  past,  and  should  be  made  to  re- 
move In  the  future,  from  the  property,  with- 
in a  reasonaMe  time  after  unloading,  the 
coal  which  they  deposit  upon  it,— those  are  Is- 
sues which  the  plalutitr  Is  not  warranted,  if 
the  property  be  really  not  otherwise  subject 
to  private  posseaaloo.  in  raising,  simply  In 
Tlitue  of  a  right  of  ownership.  Parties  whose 
rights  are  specially  and  directly  affected  by 
these  particular  facts  are  the  proper  ones  to 
ui^  them.  The  plaintiff  has  not  contributed 
a  d<dlar  towards  the  pres«it  improved  con- 
dition of  the  property.  It  bas  made  no  of- 
fer to  remunerate  the  private  partly  now 
occupying  the  premises  for  their  outlays,  but 
It  seeks  to  avail  Itself  of  their  expenditures 
without  compensation.  It  has  allowed  the 
defendants  to  expend  money  since  1891  with- 
out objection,  and,  two  years  in  advance  of 
the  period  which  they  and  the  dty  have  de- 
termined as  that  whidi  would  repay  them  for 
their  services,  It  seeks  to  cost  them  from 
tbe  property  which  they  occnpy  under  an 
agreement  in  the  nature  of  a  contract,  if  not 
a  contract.  If  true  it  was  that  It  was  en- 
titled to  liave  bad  a  preference  over  the  de* 
fendenta  of  taking  possession  of  the  property 
on  the  same  terms  and  conditions  under 
which  the  defendants  were  allowed  to  take 
It  it  Is  Bofflcient  to  say  that  It  made  no  offer 
to  do  so.  or  to  obtain  or  to  exercise  such  right 
It  makes  no  offer  now,  but  seeks  to  obtain 
from  the  court  a  decree  rect^nlzlng  Its  right 
of  full  ownership  and  full  possession.  If 
the  decree  which  It  seeks  Should  be  granted 
to  tt,  it  would  enter  into  full  possession  of 
tbe  property,  thoroughly  untrammeled  as  to 
the  uses  which  It  would  put  It  to.  It  could, 
at  Its  own  will,  build  residences  or  put  up 
manufactories  upon  It  or  employ  it  for  any 
other  purpose  which  it  might  think  fit  and 
do  away  with  it  entirely  as  a  coal  landing. 
It  may  well  be  that  at  the  termination  of  the 
privileges  granted  to  tlie  defendant  plaintiff 
may  be  able  to  effect  some  arrangement  itself 
with  the  dty. 

The  plaintiff  takes  the  position,  a»  we  un- 
derstand, that  the  moment  a  levee  upon  a 
piece  of  property  Is  moved  forward  to  tbe 
water  line  of  the  river,  tbe  land  behind  tbe 
levee  becomes  private  property,  and  should 
pass  at  once,  ipso  facto,  Into  private  posses- 
ion. It  cites  Deimlstoun  v.  Walton,  8  Rob. 
213.  in  support  of  that  proposition.  The  pro{K 
osltlon  is  too  broadly  stated.  It  may  be  cor- 
net under  some  drcnmstanees  and  condi- 


tions, and  as  betweeo  some  parties;  but  it 

Is  not  a  rule  of  general  application,  regardless 
of  tbe  status  of  the  pn^rty.  by  whom  con- 
trolled, and  how  and  for  Vbat  purpose  It  had 
come  to  be  thrown  behind  the  levee.  It  Is 
questionable  whether  the  term  "levee"  Is 
strictly  or  properly  applicable  to  a  bulkhead 
thrown  forward,  not  for  protection  from  in- 
undation, but  to  establish  a  new  landing  line 
on  the  river  front  of  a  dty.  The  property  In 
question  Is  In  the  limits  of  a  municipal  cor- 
poration on  tbe  river  front  and  Is  substan- 
tially a  landing,  a  wharf,  a  quay,— a  place  in 
aid  of  and  In  furtherance  of  the  right  grant- 
ed by  artide  455  of  tbe  Revised  Civil  Code, 
which  declares  that  the  use  of  the  banks  of 
navigable  rivers  or  streams  is  public;  that 
accordingly  any  one  has  a  right  to  freely 
bring  his  vessels  to  land  there,  to  unload  his 
vessels  and  deposit  his  goods.  The  word 
"quay"  Is  defined  In  the  Century  Dictionary 
as  "a  landing  place;  a  place  where  vessds 
are  loaded  and  unloaded;  a  wharf,  usually 
constructed  of  stone,  but  sometimes  of  wood. 
Iron,  etc.,  along  a  line  of  coast  or  a  river  bauk, 
or  around  a  harbor  or  dock,"— and  It  adds 
from  1  Bl.  Comm.  c.  7,  tbe  sentence,  "To  as- 
certain the  limits  of  all  ports,  and  to  assign 
proper  wharves  and  quays  in  each  port  for 
the  exclusive  landing  and  loading  of  mer- 
chandise." 

The  plaintiff  comi^ains  that  too  much  space 
has  been  given  by  the  dly  to  the  other  de- 
fendants. The  parties  to  the  agreement 
thought  otherwise,  and  ve  cannot  In  this 
suit  say  that  what  were  given  and  received 
on  each  side  were  not  equivalents.  It  has 
been  testified  to  that  no  one  occupies  the 
river  ft-ont  in  front  of  Water  street  in  right 
of  private  ownership,  other  than  the  gas  com- 
pany. That  company  is  not  before  the  court, 
and  we  have  no  knowledge  of  the  circum- 
stances under  which  it  acquired  possession 
of  the  tract  It  holds.  It  was  further  testified 
to  that  there  bos  been  no  uniform  distance 
established  along  the  river  front  from  the 
front  line  of  private  occupancy  to  the  river's 
edge;  that  the  distance  varies  at  different 
points,  by  reason  of  different  conditions.  This 
case  resembles  very  closely,  in  Its  facts,  the 
case  of  Leonard's  Heirs  v.  dty  of  Baton 
Rouge,  80  La.  Ann.  275,  4  South.  241. 

We  are  of  the  opinion  that  In  the  present 
condition  of  things,  and  as  matters  stand, 
the  plaintiff  Is  not  entitled  to  the  judgment 
It  asks,  but  that  the  court  erred  In  rendering 
a  final  judgment  against  It  The  judgmeut 
in  our  opinion,  should  have  been  one  of  non- 
suit For  tbe  reasons  assi^ed,  It  Is  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be.  and  the  same  Is  hereby,  an- 
nulled, avoided,  and  reversed;  and  It  Is  now 
ordered,  adjudged,  and  decreed  that  plaln- 
titTs  demand  be  rejected  as  of  nonsuit  and 
without  prejudice,  and  its  suit  is  dismissed; 
tbe  costs  of  appeal  to  be  paid  by  the  appellee, 
tbose  of  the  district  court  by  the  plaintiff. 
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Saccenioa  of  LANPHIER.   (No.  18,4(M.)^ 
(Supreme  Ooort  of  iMiuBluia.   Nov.  19.  1000.) 

TUTAIX  —  DATION  EN  PAIBUHNT  —  COLLA- 
TION —  PARTITION  —  CONFLICT! NO  CLAIMS- 
PROCEDURE— MARRIED  WOMAN  —  BBPARATB 
PROPERTY— PAYMENT  S— ESTOPPEL. 

1.  Where  a  mother  and  tutrix,  in  anticii}ation 
of  her  secood  marriage,  haa  made,  througb 
their  undertntor,  a  settlement,  or  dation  en 
paiemeut,  with  her  children,  in  the  form  of  a 
donation,  the  parties  have  the  riKht,  on  finding 
the  form  of  the  act  an  obstacle  In  the  way  of 
the  sole  of  the  property,  to  set  aside  the  do- 
nation, Bell  the  proper^,  and  apply  the  price 
to  the  payment  of  the  children.  The  children 
of  the  second  marriage  have  no  right  ander 
these  circumstances  to  force  a  collation  from 
those  of  the  first  by  reason  of  this  donation. 
Scndder  t.  Howe,  11  Soutli.  824,  44  Ia.  Ann. 
1103. 

2.  Xho  plaintiffB  fcn  a  partition  suit  between 
heirs  have  the  riKht,  when  the  defendants  set 
up  in  the  district  court  a  claim  against  the  suc- 
cession, to  urge  their  defense  from  such  claim 
by  pieadiogs,  and  also  to  advance  claims  of 
their  own.  The  usual  practice  is  to  jprescqt 
such  claims  before  the  notary  to  whom  the  mat- 
ters are  referred  for  a  partiHon,  and  for  him  to 
send  the  parties  back  to  the  court  for  settle- 
ment In  the  event  of  a  contest.  The  action  of 
the  court  in  permitting  matters  to  be  deter- 
mined before  reference  is  not  an  error,  partic- 
ulariy  when  at  the  request  of  parties  the  case 
haa  been  continued  for  time  to  examine  claims. 

3.  Where  a  wife  has  separate  property  from 
which  are  derived  revenues  during  marriage 
sufHcicnt  to  pay  a  separate  debt  which  she 
owes,  payment  of  such  debt  during  marriage 
will  not  be  presumed  to  have  been  made  out  of 
community  funds  by  reason  of  the  simple  fact 
that  the  husband  has  occasionally  received  the 
rents  from  leases  of-her  property  not  made  by 
hlmBdf.  particularly  where  the  husband  has 
gone  Into  baAlcrupti^,  and  has  placed  no  claim 
against  his  wife  upon  his  schedule  nor  refer- 
red to  it. 

4.  A  statement  by  a  husband  on  his  sched- 
ule that  he  has  furniture  to  the  extent  of  $125 
which  he  claims  is  exempt  does  not  estop  his 
heirs  from  claiming  that  furniture  shown  to 
have  been  in  the  family  residence  during  his 
marriage  belonged  to  the  community  between 
IiinkBelf  and  his  wife.  The  question  in  such  a 
case  ia  one  of  the  ownership,  not  value. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  ot 
Orleans;  Fred  D.  King,  Judge, 
tn  the  matter  of  the  succession  of  lira.  0. 

A.  Lanphler.  From  the  Judgment  Henry  P. 
lanphler  and  Edwaid  S.  Lanphler  appeal 
ReTersed  In  part 

Benjamin  Rice  Forman,  for  appellants. 
Hugh  C.  Ctage  and  Samud  K  Ollmore,  for 
appellees. 

Statement  of  the  Case. 

NICHOLtfi,  0.  J.  Mrs.  CamlUe  Adele 
Bright,  -widow  by  first  manlage  of  Clement 

B.  Penrose,  and  widow  by  second  marriage 
of  James  B.  lanphler,  died  Intestate  In  the 
dty  of  Xew  Orleans,  leaving  as  her  heirs  (1) 
her  son  Qeorge  B.  Penrose;  (2)  her  grand- 
children Clement  B.  Penrose  and  CamlUe  A. 
Penrose,  children  of  her  predeceased  son, 
Clement  B.  Penrose;  (3)  her  son  Henry  P. 
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Lao  phi  er;  and  m  ter  mm  Bdward  8.  Lan- 
phler. Am^  Charies,  widow  ot  Glemoit 
B.  Penrose,  and  mother  of  Clem^t  B.  Feu- 
rose  and  Camllle  A.  Penrose,  "waa  confirmed 
as  their  natural  tutrix.  The  pvesent  acthm 
is  one  for  a  partition  ot  the  sncceaadon  of 
Mrs.  Camllle  A.  Lanphler  among  her  heirs, 
and  Is  brought  by  George  B.  Fenroee.  Pe- 
titioner alleged  that  the  only  property  left 
by  the  deceased  known  to  him  was  a  certain 
house  and  lot  oa  Camp  street  In  the  city  fit 
New  Orleans  and  the  furniture  therein;  thit 
he  owned  two-eighths  of  the  suceeaslon,  the 
children  of  Clement  B.  Penrose  two-eighthi, 
Henry  P.  Lanphler  two-eighths,  and  Bdward 
S.  Lanphler  two-elgliths;  that  the  property 
was  not  susceptible  of  a  division  in  kind,  and 
it  should  be  sold  to  effect  a  partition.  The 
petition  contained  the  usual  aUegaClons  and 
prayer  of  a  salt  of  that  character.  Bxaaj 
P.  Lanphler  and  Edward  S.  Lanphler  an- 
Bwered.  After  pleading  the  general  Issue, 
they  admitted  that  their  mother  died  In  New 
Orleans  on  the  26th  of  May,  1898,  Intestate, 
leaving  the  property  No.  1.464  Camp  street 
and  that  it  was  bought  by  her  while  a  widow. 
They  averred,  however,  that  43,000  of  the 
price,  with  Interest,  was  paid  by  their  father 
after  his  marriage  with  their  mother,  and 
that  Its  contents—the  famitnre—was  bought 
during  the  marriage,  and  belonged  to  the 
second  community,  and  three-fourths  thereof 
bel(Higed  to  them.  They  admitted  that  she 
left  as  her  sole  legal  helra  (1)  the  parties 
named,  George  B.  Penrose;  and  (2)  Clement 
B.  Penrose  and  CamlUe  A.  Penrose,  grand- 
chUdren,  the  mly  children  of  her  predeceased 
son,  Clement  B.  Penrose,  who  died  In  New 
Orleans  ITth  June,  1886,  who  are  repre- 
sented by  their  mother  as  natural  tutrix;  (3) 
Harry  P.  Lanphto;  and  (4)  Sdwud  S.  Lsn- 
phler.  They  admitted  that  aaSA  property 
oDuld  not  be  divided  In  Und.  and  tiiat  a  sale 
was  necessary,  and  Joined  George  B.  Pamse 
In  asking  for  a  decree  of  sale  as  soon  as  the 
tutrix  of  said  mbaora  could  be  made  a  party, 
and  a  decree  of  sale  could  be  legally  made 
so  as  to  l^aUy  devest  the  tHte  of  the  mbum 
They  avened:  That  they  were  the  only  chOr 
dren  and  heirs  of  James  S.  Lai^Uer.  the 
second  husband  of  thdr  said  mother,  and 
that  they  were  married  In  Mew  Oilesas,  la., 
30th  November,  1869.  Tb^  mother  owed 
as  part  ot  the  purchase  price  ot  aald  itmp- 
erty  Xo.  1484  Camp  stseet  a  pranteaory  note 
for  $3,000,  dated  10th  Augaat  1860,  and 
bearing  8  per  cent  interest  from  date,  which 
was  paid  during  and  by  the  conunnnity  ex- 
isting between  their  father  and  mother,  to 
wit,  on  Idth  Augnst,  1870^  Interest,  $210: 
April  8.  1S71,  interest  to  data,  f 147.65,  and 
on  principal,  91,000;  April  8L  1872,  intsRst 
to  date,  f  160,  and  on  prlndpsJ,  $1,000;  and 
the  residue  was  paid  afterwards,  $1,000^ 
whereby  their  father  became  a  oedltv  of 
hla  wife,  and  resptmdenta,  as  his  hehra,  wen 
credltora  ot  their  mother  In  the  amount  si 
one-halt  the  aggregate^ram  ot  93,017JB^ 
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whlcb  they  j/njeA  nUgbt  be  decreed  to  be 
paid  to  them  out  of  tbe  proceeds  of  the  prop> 
erty  asked  to  be  partitioned,  and  that  they 
be  allowed  said  som  in  the  settlement  of 
their  respective  rights.  That  tbelr  deceased 
mother  donated  to  her  two  sons,  George  B. 
Penrose  and  Clement  B.  Penrose,  by  act  be- 
fore T.  O.  Stark,  notary,  on  22d  NoTember, 
1867,  seven-eighteenths  of  the  pn^erty  on 
Gasquet  street,  worth  $10,000,— eeven-elght- 
eoDtbs  equal  to  9S,888.8S;  and  on  IQth  Sep- 
tember, 1885,  she  donated  to  them,  to  help 
build  a  taonae  on  Seventh  street,  9^00,— 
making  fl,78aS8;  all  of  which  donations  the 
said  George  B.  Penrose  and  the  nUnw  chil- 
dren of  Clement  B.  Penrose  should  callat& 
In  view  of  the  premises  they  prayed  that 
their  answer  and  demand  for  collation  might 
be  served  with  citation  on  Amelia  Penrose, 
tntrix  of  Clement  Biddle  Penrose  and  Ca- 
mllle  Adele  Penrose,  that  they  have  Judg- 
ment decreeing  that  th^  were  entitled  to 
have  said  sum  of  $4,788.88  collated,  and  to  be 
creditors  of  their  mother's  suco^lon  in  tme* 
half  oi  the  total  payment  made  of  her  sep- 
arate debt  by  the  comraimlty  which  ulsted 
between  deceased  and  leqiondents*  father, 
and  which  had  never  been  settled,  to  wit; 
$3,614^  and  legal  interest  added,  and  that 
tbe  property  be  sold  for  me-third  cash,  and 
the  remainder  in  me  and  two  years  at  5  per 
cent  Interest,  and  for  costs  and  general  r»- 
Uet  Urs.  Amelia  PMiroee,  on  belialf  of  her 
minor  children,  answered  plaintlirs'  petition 
by  a  general  denlaL  George  B.  Penrose  and 
Mil.  Amelia  Charlea  (widow  of  Cionent  B. 
Penrose),  acting  as  natural  tntrix  of  her  mi- 
nor chndren.  then  filed  what  th^  styled  a 
retflcatlon  to  the  answer  of  Heni7  Lanr 
^Uer  and  Edward  8.  lAQpUer.  as  follows: 

Relative  to  tbe  charge  that  fnmltnre  was 
bought  during  the  marriage  and  belonged 
to  the  second  community,  and  three-fourths 
thereof  britmged  to  respondents,  they  say 
that  all  of  ttie  furniture  left  in  the  prendsea 
belonged  entirely  to  the  deceased.  Mrs.  Lan- 
plilff,  and  neither  said  Lanphler  nor  the  sec- 
ond community  purchased  same,  as  neither 
ever  had  the  money  to  do  so,  as  will  appear 
boeinafter  in  replication. 

Bclattve  to  the  charge  of  «3,647J».  they 
say  that  true  it  is  that  Mrs.  Qamille  Adele 
Penrose,  widow  by  first  marriage  of  Clement 
B.  Penrose,  and  by  second  marriage  of  James 
3.  Lanphler,  purchased  the  property  known 
as  '^o  1404  Camp  Street"  when  she  was  the 
widow  of  Clement  B.  Penrose,  and  before 
ber  marriage  with  James  S.  Lanphler.  for 
the  price  of  $10,000,  on  the  19th  day  ot  Au- 
gust, 1800,  by  an  act  before  Felix  Orlma, 
notary  public;  that  she  paid  cash  for  said 
property  $7,000,  and  gave  her  promissory 
note  for  the  balance,  $8,000;  and  true  It  is 
that  this  promissory  note  of  $3,000  was  paid 
after  ber  marriage  with  James  S,  Lanphler, 
and  dorlng  the  community  that  existed  be- 
tween them,  but  that  the  said  promissory 
note  of  $8^00%  although  paid  during  the  com^ 


mnnlty,  was  paid  by  Mrs.  Ijuiphler  oat  of 
money  which  she  had  received  for  and  on 
account  of  Clement  B.  Penrose  and  George 
B.- Penrose,  tbe  children  of  her  first  mar- 
riage. The  4act  is  tliat  the  conunnnity  that 
existed  between  her  and  her  second  hus- 
band, Lanphler,  never  made  any  money,  and 
never  bad  any  money  with  which  to  pay 
said  note;  that  the  moneys  with  which  said 
note  was  paid  were  derived  from  the  sale 
of  certain  property  belonging  to  the  said 
Mrs.  Lanphler  individuaUy,  and  with  the 
rents  of  certain  houses  in  New  Orleans,  the 
greater  part  of  which  waa  the  propwty  and 
moneys  of  Clement  B.  Penrose  and  George 
B.  Penrose,  her  children  by  her  first  mar- 
riage, and  for  whom  she  was  the  natural 
tutrix,  as  tbey  will  more  particularly  show 
hereafter  after  replying  to  the  several  spe- 
cific charges  made  by  Henry  P.  lAiqihler 
and  Edward  S.  I^iqihier;  that,  so  far  from 
the  truth  is  -Uie  allegation  of  the  said  Lan- 
phlers  that  th^r  father  was  a  creditor  ot  their 
mother's  for  the  sum  of  $8^7Ji6  that  the 
truth  is  that  the  said  deceased.  James  S. 
Lanphler,  w^  knew  that  he  had  never  paid 
any  such  sums  individually  as'  head  and 
master  ot  tbe  community,  and  that  be  well 
knew  that  be  was  not  a  creditor  of  his  wife 
In  any  sura  whaooever,  as  he  showed  l^r  his 
schedule  in  bankruptcy  filed  In  the  district 
court  for  the  district  of  Louisiana,  wherein 
be  denied  all  such  debt  by  his  wife  to  him- 
self, but.  on  the  ecmtrary,  under  a  solemn 
oath  alleged  and  swiwe  that  be  was  Indebted 
to  his  wlfS  In  the  sum  of  $165.  And  it  does 
not  lie  in  the  month  of  said  Hany  P.  Lan- 
phler and  tbe  aald  DAward  &  Lanphler  to 
traverse  and  contradict  the  solemn  oath  and 
allegations  of  their  deceased  father,  bn^  on 
the  contrary,  th^  are  estopped,  as  his  chit 
dren  and  heirs,  from  so  doing,  and  they 
VedaUy  plead  said  estcpp^  and  specially 
plead  that  this  court  cannot  hear  tbe  said 
charge  of  said  Lanphlers,  nor  permit  them  to 
allege  or  attempt  to  prove  to  the  contrary. 

Belative  to  tbe  charge  of  $3,888.68^  which 
It  is  said  George  B.  Penrose  and  the  children 
of  Clement  B.  Prairoee  idiall  collate,  they  say 
that  it  Is  true  that  their  deceased  mother 
made  an  act  of  donation  to  Oeoi«e  B.  Pen- 
rose and  Clement  B.  Penrose  by  act  before 
Theodore  Stork,  late  notory  puUic,  on  82d 
NorembCT,  186D,  of  seven-eightemths  of  tbe 
propei-ty  known  as  the  "Oasqnet  Street  Prop- 
erty," this  sevoi-elghteenths  being  the  share 
of  said  property  owned  by  their  said  mother, 
the  other  eleven-eighteenths  being  then  the 
property  of  Clement  B.  Penrose  and  Gewge 
Bk.  Penrose;  that  this  d<mation  was  made 
by  their  said  mother  because  she  was  large* 
ly  Indebted  to  them  In  an  amount  far  exceed- 
ing the  whole  property,  and  because  Ae 
desired  to  in  part  pay  to  them  her  indebted- 
ness to  them,  and  subsequently  this  dmattcm 
was  revoked  and  canceled  by  an  act  before 
James  Fahey.  notary  public,  on  the  2Gth  day 
of  May,  188S;  that  on  the  next  dar^ay  20, 
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1886,  b7  an  act  before  the  nme  notary.  Mrs. 
Camllle  Adele  Lanphler,  representing  her  In- 
terest In  the  said  property,  and  Clemmt  B. 
Penrose  and  George  B.  Penrose,  representing 
their  Interests,  sold  the  said  pritierty  to  Ber- 
nard Bortea  tor  the  price  of  93.920.  which  was 
the  fall  Talne  of  the  property  at  that  date, 
and  that  dnring  the  whole  period  from  the 
death  of  the  said  Penrose  In  1859  down  to 
the  date  of  sale  all  the  rents  and  revennes 
of  the  said  property  had  been  collected  and 
used  by  the  said  Mrs.  Lanphfer;  that,  inas- 
much as  Clement  B.  Penrose  and  George  B. 
Penrose  were  the  owners,  as  will  appear  by 
said  act.  of  eleven-eighteenths  of  said  prop- 
erty, they  received  and  took  92.S9S.55  of  their 
own  right  as  vendors,  and  the  said  Mrs. 
Lanphler  took  fl,sai.45,  which  she  after^ 
wards  paid  to  them,  or  for  their  account.  In 
part  payment  of  hw  Indebtedness  to  them, 
and  this  disposes  of  the  claim  of  fS,88B,88 
made  in  tbe  Lanphler  answer. 

Relative  to  the  claim  of  $8S0,  they  say 
that,  accwdlng  to  their  recollection,  the 
amount  of  ,524,45  was  paid  out  by  the  sold 
Mrs.  Laz^hler  for  their  account  In  the  build- 
ing of  the  Seventh  street  house,  and  that  this 
amount  Is  part  of  said  sum  of  91,524.45,  as 
at  that  time  their  said  mother  bad  no  other 
money  wherewith  to  make  any  such  payment, 
and  they  specially  deny  that  said  sum  of 
9860  was  a  donation,  but  specially  avw  that 
It  was  by  her  Intended  as  part  payment  of  the 
large  Indebtedness  to  them  arising  from  the 
fact  that  she  received  large  sums  of  money 
which  belonged  to  her  deceased  husband. 
Olemoit  B.  Penrose,  father  of  respondents, 
and  for  rrats  and  revenues  which  she  col- 
lected when  she  was  natural  tutrix  of  Glem- 
ent  B.  Penrose  and  George  B.  Pauose,  and 
which  she  desired  them  to  receive  because 
these  moneys  and  roits  were  Inherited  by 
Clement  B.  Penrose  and  George  B.  Prairose 
from  tb^r  father,  Clement  B.  Penrose,  and 
in  no  way  belonged  to  the  children  of  her 
second  marriage  witb  Lanphler;  and  In  ver- 
ification of  what  Is  stated  they  annecc  true 
and  correct  accounts  showing  the  moneys  re- 
wlved  for  th^r  account  by  their  said  nu^her 
which  was  due  to  their  tether,  Clement  B. 
Penrose,  and  of  the  rents  received  by  their 
said  mother  which  belonged  to  them,  all  of 
which  she  used,  and  became  Indebted  to  them 
therefor;  that  the  moneys  which  their  said 
mother  received  for  them  which  figure  In  the 
annexed  account  not  as  rents  were  rectived 
by  her  from  an  Interest  In  a  lawsuit  for  lands 
situated  In  Missouri,  In  which  thdr  said 
father  had  an  Interest,  and  which  said  law- 
suit they  are  Informed  aud  they  believe  Is 
known  as  the  suit  of  "Lewis  Blssell,  Plaintiff 
In  Error,  against  Mary  B.  Penrose,  Defend- 
ant In  Error,"  tiie  United  States  supreme 
court,  reported  In  8  How.,  at  page  817  (12  L. 
Ed.  1096),  and  they  show  that  ttaelr  interest 
in  the  rents  arises  as  follows:  Their  father, 
C.  B.  Penrose,  died  on  the  ITth  day  of  March, 
1959.   He  left  two  double  tenements— four  I 


hoiues— on  Gastiuet  street,  known  mm  fihe 
*H3a8quet  Street,  Property."  One-third  of  this 
pn^wrty  he  had  acquired  before  his  marriage. 
When  he  died  he  left  three  hetrs.  Olemait 
B.  Penrose,  Geoi^  B.  Penrose,  and  a  posth- 
umous daughter  that  lived  only  a  few  di^ 
after  its  birth.  Therefore  this  one-tblid  pur- 
chased before  marriage  became  the  pn^rty 
of  these  three  heirs.  By  the  death  of  this 
daughter  Its  mother  Inherited  one-fourth  of 
Its  Interest  and  Ite  brothov,  Clement  B. 
Penrose  and  George  B.  Penrose,  three- 
fourths,  thus  making  Clement  B.  Penrose  and 
George  B.  Penrose  owners  of  eleven-twelfths 
of  the  one-third  of  the  said  Gasquet  street 
[Hroperty  which  bad  heea  acquired  before 
marriage.  And  after  marriage,  and  during 
the  community,  Clement  B.  Penrose  acquired 
by  purchase  the  other  two-thirds  of  said  prop- 
erty. At  his  death  said  two-thirds  became 
one  half  the  property  of  his  widow,  Mrs.  Pen- 
rose, and  the  other  half  the  property  of 
Glonent  B.  Penrose  and  Geoige  B.  PenroK 
and  the  daughter,  and  at  the  death  of  the 
posthumous  daughtw  Clement  B.  Penrose 
and  Qwtge  B.  Penrose  became  the  owners 
of  eleven-eighte»ith8  of  aald  property;  thus 
makbig  them  entitled  In  their  own  rli^t  to 
the  raits  and  revenues  of  eleven-thlrty-Mxttas 
ct  the  propoty  which  was  the  s^arate  pn^ 
erty  of  tiielr  father,  Clement  B.  Penrose,  be- 
fore marriage,  and  entitled  the  widow  to  tb« 
usufruct  of  the  rents  and  revenues  of  deven- 
thirty-sixths  of  the  part  of  the  property  ae> 
quired  daring  the  community.  They  show 
that  their  mother  collected  and  x«celved  all 
the  rents  of  said  property  tnm  the  day  of 
the  death  of  their  father.  Clement  B.  Pen- 
rose, 17th  day  of  March,  1859,  to  the  date 
of  her  marriage  with  James  S.  Umphler, 
November  80,  1606,  and  the  Intereste  of  re- 
spondents In  said  rents  amounts  to,  say,  $3,- 
184.85,  for  which  she  was  at  all  times  Indebt- 
ed to  respondents;  that  up  to  February  6, 1860, 
a  true  and  correct  account  of  said  rents  was 
kept  by  their  mother's  agent,  and  ther«  Is  no 
difficulty  In  Axing  same;  that  a  short  time 
aftw.  to  wit  November  80,  1860,  she  married 
James  S.  Lanphler,  the  father  of  Harry  P. 
Lanphler  and  Edward  8.  Lanphler.  and  that 
she  continued  to  collect  all  the  rente  and  rev- 
enues of  said  propettj  up  to  the  time  It  was 
sold.  26tii  day  of  May,  1880,  as  hereinbefore 
stated,  making  a  period  of  15%  years  for 
which  time  she  collected  rents  and  revenues 
on  an  average  of  about  980  per  month, 
amounting  In  the  total  to  $11,680.  of  which 
97,137.77  belonged  to  Clement  B.  Penrose 
and  George  B.  Penrose.  They  show  that 
Clement  B.  Penrose  and  George  B.  Penrose 
were  the  owners  of  the  dwelling  house  which 
they  built  on  Seventh  street  between  Chest- 
nut and  Coliseum  streets,  and  for  five  years 
and  seven  months  Mr.  and  Mrs.  James  S.  Lan- 
phler occupied  this  bouse,  which  was  worth 
950  per  month,  amounting  to  98,850,  and  which 
should  be  credited  to  Clement  B.  Penrose 
and  George  B.  Penrose,  and  digged  to  Jthe 
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commmilty  arising  betwera  Mr.  and  Mrs. 
Jamea  8.  Lanpbler  after  the  necesdty  aroee 
for  ao  dolns  In  order  to  offset  tlie  unjust 
daima  made  by  Harry  P.  Lanpbler  and  Bd- 
vard  8.  Lanphier.  They  further  show  that 
during  the  marriage  at  Mr.  and  Mrs.  Lau- 
idiier,  Clement  B.  Penrose  and  George  B. 
Penrose  continually  aided  the  family,  and 
maintained  and  supported  them  by  contrlbo- 
tlona  of  money  which  amounted  to  92,052. 
as  will  appear  by  a  statement  hereto  annex- 
ed, as  well  aa  they  contributed  to  said  sup- 
prat  from  the  time  they  were  boys  15  or 
16  years  old  and  began  to  woric  and  earn 
money.  They  annex  a  true  and  correct  copy 
of  an  account  k^t  by  Mrs.  Widow  Fen- 
roae.  by  and  with  her  agent,  George  L.  Bright, 
from  the  day  and  death  of  her  husband,  Pen- 
rase,  on  the  17th  day  of  March.  1859.  to  the 
&th  day  of  Febmary,  1809;  and  they  annex 
also  a  statement  made  from  satd  account 
wbldi  shows  moneys  received  by  Mrs.  Pen- 
rose which  were  inherited  by  Clement  B. 
Penrose  and  George  B.  Penrc«e  as  their  sep- 
arate property,  amounting  to  96,971.78. 
Tliey  also  annex  a  true  and  correct  state- 
ment showing  all  the  rents  recelred  by  Mrs. 
Penrose,  tutrix,  which  belonged  exclusively 
to  Clement  B.  Penrose  and  George  B.  Pen- 
rose, and  which  said  r^ts  so  belonging  to 
the  said  Clement  B.  Penrose  and  George  B. 
Penrose  In  their  own  right  Is  flO,2T2  of  the 
whole  rents.  They  further  show  that  since 
the  death  of  Mrs.  Lanphier.  George  B.  Fen- 
rose  has  paid  to  Harry  P.  Lanphier  $1,017. 
which  he  claimed  as  moneys  advanced  to  his 
mother,  and  hills  paid  by  him  for  her  and  her 
estate,  and  this  money  respondent  Mrs.  Ame- 
lia Charles,  widow  of  Clement  B.  Penrose, 
hwehi  acting  as  tutrix  of  her  minor  child, 
declares  should  never  have  been  recognized 
as  a  debt  of  the  deceased,  and  should  never 
have  been  paid,  and  that  same  should  not  be 
allowed,  but  should  be  declared  to  be  not  a 
debt  of  the  decease,  and  same,  and  not  part 
or  portion  thereof,  should  be  charged  against 
her  minor  cblld  in  the  settlement  and  partl- 
tlimlng  of  this  estate.  And  George  B.  Fen- 
rose,  one  ol  the  respondents,  declares  that 
be  paid  same  through  an  error,  believing  It 
to  be  due  by  the  estate  of  his  deceased 
mother;  but  he  has  been  since  advised,  and 
believes,  and  now  charges  and  avers,  that 
the  said  demands  made  by  the  said  Harry  F. 
Lanphier  against  the  said  succession  of  bis 
mother  were  old.  stole,  not  due  and  owing, 
and  that  same  should  be  declared  to  be  not 
debts  of  the  succession  of  Mrs.  Lanphier, 
but  the  same  should  be  decreed  herein  to  be 
returned  to  him,  and  should  be  deducted 
from  the  share  coming  to  the  said  Harry  P. 
Lanphier;  but.  In  event  that  the  court 
shfHild  hold  otherwise  than  the  said  George 
B.  Penrose,  respondent,  alleges  that  same 
shoald  be  paid  over  to  him  from  the  mass  of 
the  estate  as  paid  to  him  with  subrogation. 
And  respondents  further  show  that  one  of 
th«n,  to  wit  George  B.  PenrosOk  paid  cov 


tain  moneys  due  by  the  anecesslim  of  Mrs. 
Lanphier,  a  detailed  account  of  which  Is 
hereto  annexed,  and  mode  part  herectf,  said 
moneys  amounting  to  f452.82#  should  be  de- 
clared debts  of  the  succession  due  to  the 
said  Ge<»-ge  B.  Penrose,  and  shoald  be  de- 
ducted from  the  moneys  of  the  succession, 
and  returned  to  him.  In  view  of  the  prem- 
ises they  prayed  that  all  the  matters  and 
things  by  them  alleged  and  charged  be  main- 
tained In  making  the  partition,  and  that  the 
claims  of  Harry  P.  Lanphier  and  Bdward  S. 
Lanpbler  be  rejected,  and  that  all  nich  other 
and  further  orders.  Judgments,  and  decrees 
as  In  the  nature  of  the  premises  and  In  or- 
der to  do  equl^  and  Justice  might  be  neces- 
sary, the  court  would  grant,  order,  and  de* 
cree,  and  tot  all  and  generti  equitable  rellet 
Harry  P.  Lanphier  and  Bdward  S.  lanphier 
exc^jvted  to  the  filing  of  ^is  replication  for 
the  reasons  that  the  same  could  not  be  idead- 
ed  and  demanded  at  the  time  and  in  the  man- 
ner and  torm  as  therein  set  fOrth  and  as  at- 
t^npted  to  be  done,  and  reaerring  tbA  said 
exception^  and  in  no  manner  waiving  tite 
same^  the  said  appearers  and  exceptors  ex- 
cept thwel^  and  for  cause  of  exception  say 
that,  as  heirs  of  the  deceased,  tihey,  the  said 
George  B.  Penrose  and  the  heirs  of  Clement 
B.  Penrose,  are  estopped  by  the  solemn  Judi- 
cial aTwments  of  their  mother  and  author, 
made  In  her  petition  filed  in  the  late  Secmd 
district  coort  for  the  pariah  <tf  Orleans,  La., 
on  the  SOth  Koretnber.  1868,  and  by  the  In- 
ventory and  jirayer  to  lunnologate  the  same 
in  the  matter  Dt  the  Sneceaslon  of  Clement 
Blddle  Pemose,  No.  83,847  (now  N'a  66.476 
of  this  court);  and  for  further  cause  of  ex- 
ception say  that  on  the  IStti  May.  1886,  the 
said  George  Bright  Penrose  and  aement  Bld- 
dle Penrose  (the  son  of  the  deceased)  and 
father  of  the  minors  herein  r^jwesented  by 
their  tutrix,  appeared  before  James  Vuhej, 
a  notary,  and  acknowledged  that  tlwir  mothr 
er  and  tutrix  had  rendered  to  than  a  full 
account  of  her  administration  of  their  af- 
fairs as  tutrix,  tt^ther  with  vouchers  in 
support  thereof,  which  said  account  and 
vouchers  they  acknowledged  to  have  had  In 
their  possession  full  10  daya  before  the  l&th 
May,  1886,  and,  having  found  the  same  cor* 
rect.  they  did  then  approve  at  and  CMiflim 
the  same  in  every  particular,  and  declared 
that  having  no  more  any  elalm  or  dunand 
ae^lnst  th^  said  mother  and  natural  tutrix, 
they  discharged  her  tnM  all  liability  or  re- 
sponsibility for  or  on  acconnt  of  said  tutor- 
ship. Thereby  they  wwe  and  are  forever 
estopped  from  setting  up  any  claim  against 
the  deceased,  and  e8[>eclally  the  mattrav  and 
things  set  up  in  their  so-called  replication 
filed  11th  May,  1890,  and  the  papers  an- 
nexed thereto;  and  Clement  B.  Penrose's 
children  and  heirs  are  estopped  by  the  act  of 
their  father.  And  for  further  exception  ac- 
ceptors show  tliat  Ge(H>ge  Bright  Penrose 
was  bom  on  the  lOth  October.  1857,  and  h» 
came  26  yeani  old  10th  October.  ISG&^md  U> 
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bToOier,  Clement  Biddle  Penrose  (fatber  of 
the  minors  herein  represented  by  their  tu- 
trix), wajs  born  on  the  6tb  October,  1856.  and 
became  25  years  olA  on  the  6th  October. 
1881,  and  was  over  26  years  cdd  when  be 
died,  17th  Jnne.  1885:  and  their  right  of  ac- 
tion, If  any  they  ever  had.  as  to  the  mattars 
set  np  herein,  was  pr^cribed  and  is  pre- 
scribed by  four  years  from  the  date  of  the 
majority;  and  exceptors  plead  the  prescrip- 
tion of  one,  three,  four,  0ve,  and  ten  years 
to  the  matters  and  things  set  up  by  George 

B.  Penrose  and  Mrs,  Amelia  Penrose,  tutrix. 
In  the  papers  filed  herein  on  the  11th  May. 
189&  And  these  exceptors  pray  that  these 
exceptions  be  maintained,  and  their  demands 
be  rejected,  and  for  Judgment  aa  prayed  for 
in  their  pnyer  tor  collation,  etc^  and  de- 
mand In  reconvention,  filed  herein  20th  Jan- 
oarj.  1889,  and  for  general  relief.  • 

The  district  court  ordered  a  sale  of  the 
property  to  effect  a  partition.  It  was  sold, 
and  after  a  trial  upon  the  iasoes  raised  by 
the  parties  the  district  court  rendered  Jndg- 
ment  decreeing:  "That  the  property  de- 
scribed in  the  petition,  and  sold  under  Judg- 
ment of  partition,  was  the  property  of  Mrs. 

C.  A.  I^nphier.  That  the  proceeds  thereof 
lie  partitioned  among  her  heirs  or  children 
and  grandchildren  by  her  first  and  second 
maiTlages  in  the  following  proportions,  to 
wit,  George  B.  Penrose,  two-eighths;  Clem- 
ent B.  Penrose  and  Camllle  A.  Penrose,  mi- 
nor children  of  her  predeoeased  son,  Clement 
B.  Penrose,  the  minora  represented  herein 
by  their  mother  and  natural  tutrix,  one- 
eighth  each,  being  two-elgbtbs  to  both;  Harry 
P.  Lonphler,  two-eighths;  Kdward  S.  Lan- 
phier,  two-eighths.  That  the  demand  of  Harry 
P.  Lanphier  and  Edward  S.  Lanphier  for 
one-half  of  $3,347.55,  as  set  forth,  for  the 
amount  of  principal  and  Interest  of  a  note 
of  Mrs.  C.  A.  Lanphier,  be  rejected  and  dis- 
missed.  That  the  claim  of  Harry  P.  Lan- 
phier and  Edward  S.  Lanphier  for  the  colla- 
tion of  aeren-elgliteentha  of  flO,000  for  the 
Qasquet  street  property,  amounting  to  $3,- 
888.88,  be  rejected  and  dismissed.  That  the 
claim  of  said  Harry  P.  and  Edward  S.  Lan- 
phier for  the  collation  of  $850  be  rejected 
and  dismissed.  That  the  claim  of  said  Lan- 
pbleni  of  the  furniture  and  contents  of  the 
house  belonging  to  the  second  community 
he  rejected  and  dismissed,  and  the  same 
declared  the  property  of  Mrs.  Lanphier,  and 
the  proceeds  of  sale  thereof  be  divided  as 
set  forth  In  the  Judgment.  That  the  debts 
of  the  succession  claimed  by  Harry  P.  Lan- 
phier, amounting  to  91,047.10,  and  which 
•aid  amount  was  paid  by  George  B.  Penrose 
to  the  said  Lanptiler  In  open  court  with  sutv 
rogation,  be  recognized  as  Just  debts  of  the 
mccestion,  and  tliat  the  said  amount  be  paid 
bacA  to  the  said  George  B.  Penrose  out  of 
the  mass  of  the  succession.  That  the  sum 
of  $4S6,  claimed  by  George  B.  Penrose  as 
debts  of  the  succession  paid  by  him,  be  rec^ 
«fBliK4  M  Just  and  valid  debts  of  the  sue* 


cession,  and  that  said  amount  be  allowed 
to  said  George  B.  Penrose,  and  be  paid  back 
to  him  out  of  the  maas  of  tbe  succession. 
That  all  the  other  <^aimB  by  the  parties  to 
this  salt  against  each  other  or  tbe  successloD 
be  rejected  and  dismissed.  That  all  the 
costa  Incurred  In  the  trial  of  tbe  reconven- 
tion of  Harry  P.  and  Edward  S.  Lanphier 
be  paid  by  them.  That  tbe  costs  Incurred 
by  Mrs.  A.  Q  Penrose,  tutrix.  In  opposing  the 
amount  of  $1,047.10,  be  borne  by  the  minors 
Clement  B.  Penrose  and  Camille  A.  Penrose. 
That  all  tbe  other  costs  incurred  from  the 
opening  of  tbe  succession  to  the  final  parti- 
tion be  borne  by  the  mass.  That  the  parties 
hereto  be  referred  to  George  C.  Preot,  notary 
public,  to  efTect  the  partition  herein  in  ac- 
cordance with  the  Judgment  and  the  law." 
Henry  F.  Uinphier  and  Edward  S.  Lanphier 
ai^iealed. 

Opinion, 

It  is  admitted  by  all  parties  that  the  dwell- 
ing on  Camp  street  sought  to  be  partitioned 
herein  belonged  to  the  separate  estate  of 
Camllle  Adele  Bright,  who,  at  the  time  of 
her  death,  vras  tbe  widow  of  James  S.  Lan- 
phier, of  whom  all  the  parties  to  the  action 
are  heirs;  and  that  the  extent  of  the  inter- 
ests of  tbe  different  parties  therein  are  cor- 
rectiy  stated  in  plaintiff's  petition  for. a  par- 
tition. It  Is  denied,  howeVer.  by  Hrairy  P. 
Lanphier  and  Edward  S.  I..aDphier  that  the 
furniture  therein  belongs  to  the  separate  es- 
tate. It  is  averred,  on  the  contrary,  that  It 
was  purchased  and  paid  for  during  tbe  com- 
munity between  her  and  her  second  husband. 
James  S.  lanphier,  of  whom  the  said  Henry 
P.  and  Edward  S.  Lanphier  are  heirs;  and 
that  it  should  be  partitioned  on  that  basis. 
It  is  additionally  claimed  by  these  last  nam- 
ed parties  that  the  heirs  of  Mrs.  Camille  A. 
Bright,  issue  of  her  first  marriage  with  Clem- 
ent B.  Penrose,  should  be  made  to  collate 
the  sum  of  $3,888.88,  by  reason  of  a  donation 
made  to  the  sons,  Clement  B.  Penrose  and 
George  B.  Penrose,  on  the  22d  of  November. 
18B9,  of  seven-eighteenths  of  her  lots  of 
ground  and  the  Improvements  thereon  on  Gas- 
qiiet  street  in  New  Orleans;  a  further  sum  of 
$860  by  reason  of  a  donation  to  them  on  tbe 
ISth  September,  1886.  of  that  amount  to 
assist  them  in  building  a  house  on  property 
which  they  had  purchased  on  Seventh  street; 
and  that  the  separate  estate  of  Mrs.  Lan- 
phier la  Indebted  to  the  second  community— 
that  Is,  the  one  between  herself  and  her  hus- 
band James  S.  Lanphier— in  the  sum  of  $3,- 
647.56,  for'  that  amount  paid  by  James  S. 
Lanphier  out  of  the  funds  of  that  community 
in  paying  the  note,  with  interest,  which  his 
wife  had  executed  before  her  second  mar- 
riage In  representation  of  tbe  credit  portion 
of  the  price  of  the  property  on  Ctemp  street 
which  she  bad  purchased  during  her  first 
widowhood.  Upon  the  advancing  of  these 
claims,  George  B.  Penrose  and  tiie  minor 
children  <tf  his  deceased  biv^er,  Oeinent 
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K  Pexatmt,  set  np  contineently  to  meet  the 
■ame  a  claim  of  $3^50  for  occupying  for  Ave 
yi-are  and  seven  months  by  James  S.  Lan- 
pbler  and  his  wife  of  their  house  on  SeTentb 
street,  and  a  further  claim  of  ¥2,9u2  for  mon- 
eys adranced  at  different  times  hy  them,  and 
UBed  In  supporting  the  family.  George  B. 
Penrose  also  advanced  two  claims,  the  first, 
s  claim  of  $1,047,  paid  by  him  to  Harry  F. 
Lanphier,  being  an  amount  which  the  latter 
claimed  that  he  hud  advanced  to  Iila  mother, 
and  had  expended  In  paying  debts  due  by 
her:  and  the  second,  a  claim  that  he  him- 
self (George  B.  Penrose)  had  paid  various  | 
debta  due  by  the  succession  to  an  amount 
pt  9452.  The  claims  of  H.  P.  and  Edward 
Sl  Lanphier  were  rejected,  and  those  ad- 
ranced by  George  B.  Penrose  were  recog- 
nized, and  ordered  to  be  enforced  by  the 
partition.  The  proi>erty  on  Camp  street  and 
the  farnlture  therein  were  ordered  to  be 
•old.  and  a  partition  made  between  the  par- 
ties. Harry  P.  and  Edward  S.  Lanphier  ap- 
pealed. 

2vo  amendment  of  the  Judgment  was  aslced 
by  the  appellees.   The  claims  set  up  by  the 
Pearoses  w^^re  presented  in  a  paper  styled  a 
repUcation.  which  was  offered  to  t>e  flied 
when  the  case  was  called  for  trIaL  Objec- 
tion was  made  to  the  filing  of  this  paper  on 
the  ground  that  It  was  presented  too  late; 
tor  the  fnrther  reason  that  the  Penroses  were 
estoH>ed  from  setting  up  any  claims  as  heirs 
of  thdr  father  over  and  beyond  the  property 
set  forth  in  the  inventory  made  in  the  matter 
of  his  succession,  which  their  mother  under 
oatb  (by  which  they,  as  her  heirs,  were 
bound)  dedlared  to  be  the  tmly  property  left 
by  and  belonging  to  her  husband's  succes- 
sion; and  for  the  fnrther  reason  that  the 
claims  advanced  were  barred  by  the  pre- 
scription of  four  and  five  years,  which  they 
ideaded.  The  court  overruled  the  objections. 
In  reference  to  the  first  objection  the  court 
stated  that  then  was  no  law  to  prevent  the 
plaintiffs  In  the  original  suits  from  filing  an 
answer  to  an  answer  filed  by  defendants  In  a  ! 
partition  sul^  and  setting  up  their  defense 
In  a  demand  for  a  collation  in  an  answer.  ! 
That  tlie  practice  was  for  objections  to  be  . 
made  before  the  notary,  and  the  notary  to  { 
note  them,  and  refer  the  proceedings  to  the 
court  for  settlement,  under  the  article  of  the  , 
Code;  that,  while  overruling  the  obJecticHi,  ' 
be  would  grant  the  defendants  a  continuance  : 
If  they  asked  one.  and,  the  continuance  being  ; 
claimed,  the  case  was  continued.   In  refer-  i 
euce  to  the  other  objections  the  court  stated  ' 
that,  if  the  suit  were  one  in  which  George  B.  ; 
Penrose  and  the  heirs  of  Clement  B.  Penrose 
were  claiming  tbat  the  succession  of  their  i 
Btother  was  indebted  to  them,  the  pleas  of  ; 
prescf^Uon  and  estoppel  would  probably  be 
weO  taken;  but  that  It  understood  the 
dalms,  and  testimony  In  support  of  them, 
were  urged  as  a  defense  to  that  made  by  the 
Uessrs.  Lanphier  that  the  separate  estate  of 
iSn.  LonjMar  was  Indebted  to  the  commo-  i 


nity  and  for  collation  of  the  Gasquet  street 
property.  It  ruled  that  the  testimony  could 
be  received  to  support  the  claims,  and  the 
claims  themselves  used  as  a  defense.  The 
suit  being  a  partition  suit,  and  the  various 
claims  of  the  heirs  inter  se  having  been  ad- 
vanced before  the  court  prior  to  reference  to 
a  notary,  instead  of  having  been  postponed 
to  be  set  up  after  such  a  reference,  and  then 
sent  back  to  the  court  for  a  settlement,  as 
is  usually  the  case,  we  see  no  gronnd  of 
complaint  to  the  court's  action  In  view  ot 
the  continuance  granted  to  the  defendants 
at  their  request  The  only  claims  for  which 
present  Judgment  is  actuaUy  asked  by  either 
of  the  plaintiffs  are  those  set  up  hy  George 
B.  Penrose  for  the  payment  by  him  of  debts 
due  by  his  mother.  They  were  not  barred 
by  prescriptions  pleaded.  Harry  P.  Lan- 
phier, one  of  the  heirs,  being  one  of  the  cred- 
itors so  paid,  is  not  In.posltitm  to  deny  the 
correctness  of  his  own  claims.  Ge<H-ge  B. 
Penrose,  another  of  the  heirs,  having  mode 
the  payment,  is  entitled  to  be  reimbursed. 
Rev.  av.  Code,  art  1358. 

The  first  demand  of  the  d^endants  to 
which  we  direct  our  attention  Is  that  of  an 
Indebtedness  alleged  to  be  due  by  the  scgta- 
rate  estate  of  Mrs.  Lanphier  to  the  commu> 
nity  between  James  S.  Idnpbler  and  hevs^ 
as  arising  from  the  payment  hy  Lanphier, 
out  of  the  funds  of  that  community,  of  the 
note  of  93,000,  which  Mrs.  Lanphier  (then 
Mrs.  Penrose)  had  executed  prior  to  ber  sec- 
ond marriage  in  representation  of  the  credit 
portltm  of  the  price  of  the  Camp  street  prop- 
erty. There  is  no  evidence  in  the  record 
showing  whom  that  note  was  paid  by.  The 
demand  of  the  Lanphlers  on  this  subject  rests 
exclusively  upon  the  fact  that,  the  note  hav- 
ing been  paid  during  the  second  marriage.  It 
must  be  presumed  to  have  been  paid  by  the 
second  husband  out  of  funds  of  the  second 
community.  In  this  particular  case  the  wife 
had  separate  pr(^>erty  and  separate  funds  of 
her  own,  amply  sufficient  to  pay  this  note, 
which  it  is  not  shown  were  administered  by 
the  second  husband.  It  Is  true  that  he  col- 
lected some  of  these  moneys,  and  paid  tbem 
out,  but  he  received  them  as  moneys  due  to 
his  wife,  and  so  disbursed  them.  If  lAt4)hier 
had  rented  out  his  wife's  property  in  his  own 
name,  and  received  the  rents  arising  under 
these  contracts,  he  would  have  been  "admin- 
istering" the  property  of  his  wife;  but  if  he 
himself,  or  any  one  else,  leased  out  the  prop- 
erty In  the  name  of  bis  wife,  and  the  hoshand 
merely  received 'the  rents,  they  would  not 
fall  Into  the  community.  Xot  only  did  Mrs. 
lanphier  have  prc^rty  and  funds  of  fan 
own,  but  the  property  and  funds  of  her  bobs, 
Clement  B.  Penrose  and  George  B.  Pmrose^ 
were  also  in  her  hands.  Defendants  say  that 
this  latter  property  and  funds  were  In  the 
mother's  hands  as  tutrix,  and  it  cannot  be 
presumed  or  assumed  that  she  used  tbem  ille- 
gally and  Improperly  to  pay  her  own  debt 
TblB  argument  loses  Its  force  under  tb^  elv- 
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cumstances  Id  which  It  Is  presented  and  In 
the  attitude  which  the  parties  stand  to  each 
other.  The  plaintiffs  are  not  finding  fault 
with  any  action  of  their  mother,  or  char- 
ging her  with  wrong.  They  haye  fully  and 
completely  settled  with  her.  In  support  of 
their  denial  of  the  existence  of  any  claim  by 
James  S.  lanpbler  for  having  paid  the  note 
of  his  wife,  the  plaintiffs  sought  to  show  by 
way  of  estoppel  that  he  went  Individually 
Into  bankruptcy  in  1878,  and  did  not  place 
his  wife  on  his  schedule  as  owing  him  or  the 
second  community  any  money,  but  that  on 
the  schedule  of  the  partnership  ot  Nelson 
Lanphler  &  Co.,  of  which  he  was  a  partner, 
and  which  went  slmoltaneonsly  with  himself 
Into  bankruptcy,  the  wife  was  placed  as  a 
creditor  for  9166.  It  may  be  Incidentally 
mentioned  In  connection  with  this  matter  of 
bankruptcy  that  Lanphler  lived  a  number  of 
years  after  his  discharge  In  baokmptcy.  and 
died  leaving  no  property  whatever.  His  sue* 
cession  was  never  opened,  and  the  only  as* 
sets  which  are  datmed  to  have  belonged  to 
his  succession  Is  this  particular  claim  against 
his  wife's  succession,  and  a  claim  for  the 
ownership  of  the  ondlvlded  half  of  the  furni- 
ture in  the  Camp  street  property,  whitb  claim 
win  be  hereafter  referred  to.  The  court  ah 
lowed  the  bankruptcy  pcoceedlnga  to  be  In- 
troduced In  evidence,  but  It  overruled  the  ^ea 
of  estoppel  based  thereon.  It  was  of  the 
opinion  that  Lanphler  was  not  called  upon  to 
place  tills  claim  on  bis  schedule;  that,  admit- 
ting Its  existence.  It  was  a  debt  due  to  the 
community  existing  between  himself  and  bis 
wife,  which  could  not  be  enforced  or  have 
any  legal  effect  except  "bf  a  suit  for  a  separa- 
tion of  property  between  husband  and  wife, 
or  by  debt  and  settlement  of  the  rights  as  be- 
tween the  community  and  spouses;  that  It 
could  not  during  the  existence  of  the  com- 
munity arise  and  be  enforced;  that  It  sur- 
vived the  bankruptcy,  and  could  be  enforced 
1^  the  hdrs  of  the  deceased  after  the  ter* 
minatlon  of  the  community.  The  view  we 
take  of  the  situation  outside  of  tills  question 
makes  its  discussion  nnnecessary. 

We  pass  now  to  the  claim  for  collation  ad- 
vanced by  the  Lanphlers.  Tt  Is  undoubtedly 
true  that  Mrs.  Penrose  did,  during  her  first 
widowhood,  make  a  donation  to  her  two  sons, 
Clement  B.  Penrose  and  George  B.  Penrose, 
then  minors,  of  seven-elghteenHis  ot  the  Oas- 
Quet  street  properties,  but  It  Is  also  true  that 
donation  was  annulled  and  set  aside  and  re- 
scinded between  the  parties  on  the  2oth  day 
of  May,  18S6.  This  the  parties  had  the  right 
to  do.  Scudder  v.  Howe,  44  La.  Ann.  1108, 11 
South.  824.  These  properties  had  been 
bought  by  Clement  B.  Penrose  <the  first  hus- 
band of  Mrs.  Lanphler),  his  brother  Jos^h 
B.  Penrose,  and  their  sister  Anna  Penrose 
(afterwards  Mrs.  J.  B.  Wilkinson),  conjoint- 
ly, each  holding  an  undivided  third,  prior  to 
the  marriage  of  the  first-named  party.  After 
his  marriage  the  first  named  acquired  the 
other  two  third  Interests.  The  latter  have 


been  treated  throughout  as  a  community  ac- 
quisition, and  the  contract  by  which  they 
were  acquired  as  a  contract  of  sale.  Mrs. 
Wilkinson  testifies  that  the  con^deratlon  of 
the  transfer  of  these  two  Interests  to  ber 
brother  Clement  was  the  transfer  by  him  to 
her  brother  Joseph  and  herself  of  certain 
slaves  which  Clement  ovraed.  The  act  of 
conveyance  Is  not  In  the  record.  It  was 
testified  to  on  the  trial  that  the  revenues  of 
this  entire  property  were  received  and  used 
for  her  own  account  by  Mrs.  Lai^ibler  from 
the  date  of  her  first  husband's  death.  In  1S59, 
to  the  time  of  the  annulment  of  the  dona- 
tion In  1885.  It  was  furUier  testified  to  thai 
the  act  styled  an  act  of  donation  was  not  In 
reality  an  act  of  donation,  but  a  transfei 
by  the  mother  to  her  sons  In  settlmient  and 
liquidation  of  tbelr  rights.  The  clear  reason 
of  the  annulment  and  setting  aside  of  the 
act  as  a  donation  was  Its  acting  as  a  difficulty 
m  the  way  a  proposed  sale  of  the  property 
to  Bernard  Borles  by  reason  of  Its  form; 
Mrs.  Penrose  having  remarried,  and  having, 
In  1886,  children  by  her  second  marriage, 
which  took,  place  In  November,  1869.  and 
tiiere  being  the  possibility  of  an  action  latei 
for  the  reduction  of  the  donation  as  having 
been  made  by  the  donor  in  excess  of  the  dis- 
posable p(Htion.  Jnst  prior  to  the  annulmral 
of  the  act  of  donation  and  prior  to  tbe  act  ol 
sale  of  the  pn^rty  to  Borles,  to  wit,  on  thf 
15th  day  of  May,  1885,  Clement  B.  Penrose 
and  Oeorge  B.  Penrose  gave  an  acquittance 
In  full  to  1he\T  mother  for  all  Indebtedness 
due  to  them,  and  directing  the  recorda  ol 
mortgages  of  the  parish  of  Orleans  to  erase 
from  his  records  the  Inscriptions  therein 
which  evidenced  tbe  existence  ot  a  general 
mortgage  on  her  property  hj  reason  of  hci 
tutorship.  In  the  act  of  acquittance  It  wai 
recited  that  the  mother  had  rendered  tbem, 
10  da}*s  prior  to  that  date,  a  full  account  ac- 
companled  by  vouchers.  Xo  sucb  account  ap- 
pears in  the  record,  and  It  Is  questionable 
wbeOier  It  was,  In  fact,  ever  exacted  oi 
l^ven.  This  act  of  acquittance,  given  at  thai 
date,  and  under  tbe  circumstances  It  wai 
made,  corroborates  the  cwtentlon  that  the 
act  styled  the  donation  was  not.  In  point  ol 
fact,  such,  but  a  settlement  between  tbe  par 
ties,  and  a  donation  en  palement,  which  the 
minora,  on  readilng  majority,  accepted  and 
ratified.  The  acquittance,  like  the  act  ol 
annulment,  was  also  glvea  merely  to  facili- 
tate the  ssle  of  tiie  property,  and  to  free  It 
from  the  general  mortgage  with  which  ll 
would  be  Incumbered  by  registry  of  the  tu- 
torship,—1^  the  annulm«it  of  the  donation. 
There  was  unquestionably  a  large  Indebted- 
ness due  to  Clement  B.  Penrose  and  George 
B.  Penrose  by  th^r  mother  at  the  time  of 
tbe  act  of  donation  and  at  the  time  of  tbe 
act  of  acquittance  an  Indebtedness  larger 
than  the  value  of  seven-el^teenths  of  the 
property.  When  the  act  of  donation  was  set 
aside,  this  Indebtedness  revived  with  tfat 
evident  Intention  at^tbe  time  of  the  acgolt- 
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tance  on  tht  part  of  the  partlea  to  be  at  onoe 
again  exUngaislKd  tiuongta  receipt  I17  tbe 
sons  of  the  price  of  the  sale  of  tbe  property 
to  BoriesL  The  bohb  did  In  fact  receive  the 
price  of  tbe  whole  property  arising  from  tbe 
sale.  Vox  no  part  was  It  rec^Ted.  In  onr 
qtlnlon,  as  a  donation  fnMn  Ibelr  mother. 
Tbe  pnqjterty  In  fts  entirety  vas  sold  Mrs. 
Lanphler,  CIranent  B.  Penrose,  and  George  B. 
Penrose  to  Bernard  Boriea  on  tbe  2etb  of 
May,  ISSQ.  for  VS.020. 

We  haTe  next  to  consider  tbe  claim  of  the 
defendants  that  tbe  fnmlture  In  tiie  Camp 
street  pnq^rty  belraigs  to  tbe  community  be- 
tween Mrs.  Lanpfaler  and  her  second  hus- 
band, James  S.  Lanpbler.  and  not  to  her  a^ 
arate  estate.  The  claim  vas  rejected  oa  tiie 
ground  that  James  S.  Lanpbler  had  on  the 
rerifled  scbednle  of  bis  faidlTldnal  banfcmpt- 
<y  made  a  return  that  be  was  potaessed  of 
"household  goods,  wearing  apparel,  fnml- 
ture.  eta,  valtied  at  9136.  dalmed  to  be  ex- 
empt" The  conrt  was  of  t^fnlon  that  this 
statement  estopped  his  brira  from  claiming 
fomlture'  In  excess  of  that  amount.  If  de- 
mand of  tJie  defendants  was  against  the 
plalntllM  for  a  sum  of  money  due  them  In 
some  way  by  reason  of  tbe  furniture,  ft 
be  tbat  tbe  valuatton  placed  uptrn  It  by  Lan* 
phler  would  go  far  to  fix  tbe  ralne  as  not 
being  at  the  ntmost  over  9126.  but  we  aee  no 
elementof  estoppd  Infavorof  tbeplalntlffs  by 
the  Btatemrait  made.  Tbe  dalm  of  tbe  defend- 
ants la  that  certain  furniture  now  exlstli^  In 
kind  In  tbe  Camp  street  house  was  bought  by 
James  S.  Lanpbler  during  his  marriage  with 
plaintiffs'  mother,  and  paid  for  by  blm  out  of 
eommunlty  funds;  tbat  It  Is  property  belonging 
to  ttie  second  community;  tbat  It  should  be 
10  recognized  to  be,  snd  that  In  making  a 
general  settiement  between  tbe  parties  Its 
proceeds  should  be  dealt  wltli  aa  tbat  basis. 
VTe  think  the  court  erred  In  Its  conclusions 
on  this  point  snd  that  it  should  have  passed 
opon  this  claim  on  Its  merits,  and  not  dis- 
posed of  and  rejected  it  on  the  ground  of 
eabvpeL  We  do  not  think  the  record  In  con- 
dition Bocb  as  to  enable  us  to  decide  It  It  Is 
tme  tbat  the  erldence  discloses  that  tbe  for* 
nltnre  whldi  Is  now  In  the  dwelling  on  Camp 
street  waa  there  dnilng  tbe  marriage  be- 
tmen  Laiqpbler  and  bis  wife,  and  that  there 
are  a  number  of  receipted  bins  for  furniture 
bought  during  tbe  marrli^e  In  the  name  of 
James  8.  lianphler;  but  there  are  also  Mils 
for  famltnre  purchased  Just  before  the  mar^ 
riage  of  the  parties,  and  erldoice  that  Mrs. 
Penrose.  Independently  of  his.  owned  fnml- 
ttue  of  her  own.  We  tbink  fbB  Identic  of 
tbe  different  artldee  of  furniture  with  that 
purchased  during  ttie  marriage  should  be 
shown.  We  do  not  And  the  evidence  on  tbe 
subject  of  this  furalture  as  being  furniture 
bought  during  the  second  marriage  snffldent- 
ly  dear  to  readi  a  fixed  conclusion  about  It 
sod  we  think  the  Jud^ent  of  tbe  district 
court  rejecting  this  particular  claim  ahould 
be  rercrsed,  and  that  the  matter  should  be 
29SO.-8 


further  investigated  betow.  It  Is  therefore 
ordered,  adjudged,  and  decreed  that  tbe  ac- 
tion and  judgment  of  the  district  court  In  so 
far  as  it  rejected  the  claim  made  tbe  de- 
f»dants  H.  P.'and  Edward  S.  Lanpbler  that 
tiie  furniture  In  tbe  bouse  on  Gamp  street 
belonged  to  the  community  between  James 
S.  Lanphler  and  bis  wife.  Camflle  A.  Bright 
and  not  to  the  serrate  estate  of  tbe  latter, 
be,  and  the  same  Is  hereby,  annulled.  aTold- 
ed,  snd  rerersed.  It  Is  further  ordered,  ad- 
judged, and  decreed  that  the  Judgment 
pealed  from,  exc^t  In  so  far  as  her^  re- 
Tersed,  affirmed.  It  Is  further  ordered,  ad- 
judged, and  decreed  tbat  the  cause  be  re- 
manded to  the  lower  court  for  further  pro- 
oeedli^  according  to  law,  with  dlrectl<HUt  to 
receive  evidence  to  determine  whethra  the 
contents  of  tbe  property  on  Camp  street 
herein  referred  to,  belonged  to  ttie  separate 
estate  of  Mrs.  James  S.  Lanpbler  or  to  tiie 
community  between  herself  and  her  husband, 
James  S.  Lanpbler,  ajnd  to  pass  iipon  and 
decide  tbat  Issue  upon  evldenca  It  Is  further 
ordered  tbat  costs  of  tbe  appeal  be  borne  by 
the  appellees.  Costs  at  the  lower  court  to 
await  tbe  final  Judgment  In  the  loww  coort 
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8AMB  T.  8HBEVBP0BT  BSHJT  BY.  <X). 
et  al. 

(Snpreme  Court  of  Louirfana.   April  38,  1900.) 

BTRBUBT     RAHiROADB  —  PATIWQ  BUTWaBIW 
TRACKS— AQRBBMHINT  Wmi  OITT 
— VALIDITT. 

1.  A  street-railwa;  companr,  in  the  dty  of 
Shreveport,  is  legally  bound,  under  the  provl- 
■ionB  of  sectionB  2,  S,  Act  No.  10  of  1806,  and 
an  ordinance  adopted  In  puronance  thereof,  to 
pay  and  reimburse  to  the  manicipality  a  auffl- 
clent  amount  to  cover  tbe  cost  of  the  pavement 
with  vitrified  brick  of  the  space  its  roadbeds 
oc<?upy  In  the  streets  of  the  city,  and  two  feet 
on  the  outside  of  tbe  rails  on  each  aide  of  said 
tracks  in  addition,  such  additional  space  being 
required  for  the  operation  of  its  tracks  in  the 
exercise  of  its  franchise  and  right  of  way. 

2.  Notwithstanding  the  opinion  of  this  conrt 
Ib  aty  of  Shreveport  v.  Prescott,  26  South. 
664,  46  L.  R.  A.  193,  51  La.  Ann.  1895.  does 
not  constitute  a  bar  against  the  assertion  of 
the  rights  of  the  defendant  street-railroad  com- 
panies, It  Is  a  strong  and  very  appropriate 
precedent 

On  Rehearing, 

1.  Act  No.  10  of  1696  authorises  tbe  assess- 
ment of  street-railway  companies  for  tbe  pav- 
ing of  streets  througa  which  their  roads  run. 
and.  In  specific  terms,  establishes  the  baals  up- 
on which  the  liability  of  such  companies  is  to 
be  ascertained;  and  it  Is  Incompetent  tar  a 
mnnicipal  corporation  and  a  railway  company, 
by  convention,  to  change  the  basis  so  estab- 
lished BO  as  to  reduce  such  liability  below  that 
properly  srislug  under  the  statute. 

2.  In  this  case,  an  obligatioo  with  respect  to 
Street  maintenance,  entered  jnto  prior  to  the 
passage  of  the  act  of  1896,  and  predicated  upoo 
a  franchise  for  a  single-track  road.  haTing  been 
BQperseded  by  a  compromise,  also  relatuis  to 
a  slngLe-track  road,  and  entered  Into  after 
the  passage  of  that  act  and  such  comnxpmlse 
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hAYing  bern  tbereftfter  annulled  bj  a  contract 
proTlnini;  for  the  cons  traction  and  malnteaance 
of  a  double-crack  road,  the  fact  that  the  atipa- 
lation  in  the  last  contract^  with  respect  to  the 
liability  of  the  railway  companies  for  paving, 
cannot  be  enforced,  because  repugnant  to  law, 
does  not  rerire  the  pre-existing  conventiun  on 
the  Rubject,  Inasmuch  as  the  surrender  of  the 
franchise  for  the  double  track  is  neither  de- 
manded upon  the  one  hand,  nor  tendered  upon 
the  other,  but,  on  the  contrary,  said  franchise 
is  used  for  the  purpose  for  which  it  was  grant- 
ed. Under  these  circumstances,  it  is  held  that 
the  liability  of  the  companies  for  paTing,  quoad 
both  tracks,  shotUd  be  determined  by  the  stat* 
ute,  and,  as  thus  determined,  is  in  proportion 
to  the  space  occupied  by  their  roadbeds  as 
compared  with  the  entire  space  to  be  paved, 
It  is  also  held  that  the  graded  and  prepared 
soil,  the  m«s-tIeB  laid  thereon,  with  the  bal- 
last and  -surfacing,  make  up  the  roadbed,  and 
that  its  width  is  represented  by  the  length  of 
the  cross-ties,  and  not  by  the  space  between 
the  outer  edges  of  the  rails,  nor  yet  by  such 
apace,  plus  "clearance  space,"  upon  either  side 
of  the  track. 

8.  It  is  unnecessary,  for  the  purposes  of  this 
case,  to  decide  whether  or  not,  in  the  absence 
of  an  express  statute,  or  of  any  contractual 
obligation,  a  street-railway  company  is  liable 
to  local  assessment  upon  its  roadbed  or  track 
for  the  paving  of  a  street  throngh  which  the 
same  is  laid,  and  the  court  withholds  Its  opin- 
ion upon  that  question. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish 
of  CJaddo;  A.  D.  I^nd,  Judge. 

ActloDs  by  the  city  of  Shreveport  against 
the  Shreveport  Belt  Railway  Company  and 
others.  Causes  were  consolidated.  Judg- 
ments for  plaintiff,  and  defendants  anteal. 
Reversed. 

Alexander  &  Wilkinson  and  Wise  &  Hem- 
don,  for  appellants.  Edward  Hughes  Ran- 
dolph, City  Atty..  for  appellee. 

WATKINS,  J.  This  suit  Is  a  sequel  to 
that  entitled  City  of  Shreveport  t.  Prescott, 
51  La.  Ann.  1895,  26  South.  tiG4,  46  L.  R.  A. 
193,  and  presents  the  question  for  determi- 
nation, what  proportion  or  share  of  the  cost 
of  paving  should  De  charged  to  the  street- 
railway  companies  which  are  cTefendants?  In 
the  Prescott  Case  the  railway  companies  were 
not  made  parties,  and  are  not  bound  by  the 
decree  therein  rendered,  as  between  the  city 
and  the  abutting  property  owners,  fixing  and 
determining  the  relative  proportion  which  the 
city  could  assess  against  them  under  the  law 
and  ordinances  which  were  drawn  In  ques- 
tion therein.  The  claim  made  on  the  part  of 
the  plaintiff  Is  that,  since  the  decision  of  the 
Prescott  Case,  the  city  has  reformed  Its  or- 
dinance In  conformity  with  the  views  ex- 
pressed by  this  court,  and  levied  against  the 
Shreveport  City  Railway  Company  a  local 
BsseBsment  for  the  purpose  of  reimbursing 
the  cost  of  street  paving,  on  the  basis  of 
18  Vis  Is  width,  as  representing  Its  pro- 
portionate share  of  same;  this  company  own- 
ing a  double-track  roadbed,  and  operating 
thereon  two  lines  of  street  cars.  It  also  lev- 
ied a  similar  local  assessment  against  the 
Shreveport  Belt  Railway  Company,  for  the 
purpose  of  reimbursing  Its  proportionate 


■bare  of  the  cost  of  itreet  paving  tm  tbe  basis 
of  91/11  feet  In  width;  titfja  company  own- 
ing and  operating  a  single-track  railway.  To 
these  assessments  each  company  makes  sep- 
arate resistance,  and  In  this  suit  denies  the 
legality  of  the  local  assessment  under  and  by 
the  authority  of  the  city's  reformed  ordinance 
and  the  legislative  enactment  on  which  same 
is  predicated;  said  assessments  having  been 
levied  at  the  instance  of  the  city  alone,  and 
without  the  co-operation  of  the  defendants. 
It  appears  that  local  assessment,  as  It  was 
made  by  the  city  under  the  ordln&nce,  estab- 
lished the  width  of  each  single  track  at  5  1/1  s 
feet,  and  estimated  what  Is  termed  "clearance 
space"  at  2  feet  on  either  side  of  same,  and 
by  this  means  fixed  the  total  width  of  tht^ 
street  for  the  purpose  the  same.  And  tbi- 
application  of  that  estimate  resulted  In  char 
ging  the  Shreveport  Belt  Railway  Company 
with  the  cost  of  9»/ii  feet  of  space,  and 
the  Shreveport  City  Hallway  Company  with 
18  feet  of  space.  It  appears  from  the 
ordinance  of  the  city,  of  date  January  14, 
1897,  that  proTlsItm  was  made  for  paving 
with  vitrified  brick  the  streets  on  which  the 
double  tracks  of  the  Shreveport  City  Railway 
Company  were  laid,  and  that,  in  pursuance 
of  that  ordinance,  the  municipal  authoiitio<! 
made  and  entered  Into  an  agreement  wltb  a 
contractOT  csi  the  27th  of  May,  1S97.  to  per- 
form the  work  for  the  sum  and  price  of  $1.87 
per  square  yard.  The  following  is  an  extract 
from  the  contract,  which  is  set  out  In  full 
in  an  ordinance  of  the  city,  viz.:  "The  price 
of  the  aforesaid  work,  complete.  Is  hereby 
fixed  at  (1.87  per  square  yard,  which  the  con- 
tractor Is  to  receive  as  follows:  The  abutting: 
property  holders  throughout  the  whole  limii 
of  the  streets  and  avenue  paved  are  to  pay 
two-thirds  of  the  same  area,  at  the  rate  of 
$1.87  per  square  yard,  each  one  paying  in 
proportion  to  frontage,  according  to  section  3 
of  Act  No.  10  of  the  Statutes  of  Louisiana 
for  1896;  and  the  Shreveport  City  Railroad 
and  the  Shreveport  Belt  Railroad  Companies 
are  to  pay  [each  one]  In  proportion  to  the 
space  occupied  by  its  roadbed,  compared  to 
the  entire  width  of  the  streets  [occupied 
thereby!;  and,  tmder  its  contract  with  the 
city  of  Shreveport,  [same]  Is  fixed  at  twelve 
feet  from  the  comer  of  ^ring  and  Texas 
streets,  throughout  the  length  of  the  afort>- 
mentloned  streets  and  avenues.  •  •  •  xbe 
balance  of  the  cost  of  paving  shall  be  paid 
by  the  city  of  Shreveport,"  etc.  51  La.  Ann. 
1910,  26  South.  670.  46  L.  B.  A.  207.  On  con- 
sldertng  the  foregoing  provision  of  the  <rity 
ordinance  and  the  contract,  we  said:  "From 
the  foregoing  provisions  of  the  ordinance  [and 
contract],  it  clearly  appears  that  the  abutting 
property  holders  have  been  assessed  for  two- 
thirds  of  the  entire  cost  of  the  street  Im- 
provement, according  to  the  frontages  of  their 
respective  properties:  that  the  street-railroad 
companies  have  been  assessed  according  ro 
the  space  occupied  by  their  roadbeds,  com- 
pared to  the  entire  width  of  the  street;  and 
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that  fb»  residue  of  tlie  expense  Is  chsi-ged  to 
tbe  city,  and  payable  from  its  general  rere- 
nuea,"  etc.  Id.  It  was  of  this  manner  of 
apportioning  the  cost  of  the  street  paving 
that  the  defendants  in.  the  Prescott  suit  com- 
plained, and  the  burdoi  of  their  complaint 
was  that  the  ordinance  placed  u^oa  them  as 
abutters  more  than  their  due  prc^ortlon  there- 
of. Of  their  objectton  to  the  local  assess- 
ment as  it  was  made,  our  opinion  says:  "The 
defendants  deny  the  legality  of  the  ordinance, 
and  Insist  that  it  does  not  conform  to  the 
terms  of  the  law,  and  tbey  contend  that  the 
exaction  demanded  of  them  is  Illegal,  and 
cannot  be  enforced.  The  contention  of  the 
defendants  is  that  tbe  statute  In  question 
authorizes  the  city  to  pave  the  streets,  and 
directs  that  the  cost  of  such  Improvement 
sliall  be  borne  in  the  proportion  of  two-thirds 
by  the  proper^  holders  on  the  street  and  one- 
third  by  the  city.'  Where  a  street  railway 
occupies  a  part  of  the  street,  the  law  declares 
It  shall  pay  in  proportion  to  tbe  space  It  oc- 
cupies compared  to  the  wIdQi  of  the  street. 
Xo  word  of  authorization  appears  anywhere, 
directly  or  Indirectly,  expressly  or  by  reason- 
able Implication,  that  what  the  railway  pays 
the  city  Is  entitled  to  credit  on  Its  one-third 
of  the  expense."  51  La.  Ann.  1911,  26  South. 
tm,  46  L.  R.  A.  208.  The  contention  of  the 
defendants  was  tb&t,  where  the  total  cost  of 
tbe  street  improvement  was  once  ascertained, 
tbe  law  required  of  the  city  that  it  should 
first  deduct  therefrom  the  proportionate 
amount  due  by  the  street-railway  companies 
according  to -the  space  that  Is  occupied  by 
their  tracks  as  compared  with  the  total  width 
of  the  streets  that  were  occupied  by  them, 
and  prorate  the  remainder  between  the  abut- 
ters and  the  city. 

The  provision  of  the  law  under  considera- 
tion, and  upon  which  tbe  city  ordinance  Is 
predicated,  is  of  the  following  tenor,  viz.: 
•■That  the  owners  of  real  estate  so  abutting 
shall  pay  two-thirds  of  the  entire  cost  of  such 
work  of  improvement,  and  the  corporation 
shall  pay  one-third,  from  Its  general  resour- 
ces: provided,  that  where  a  railway  bed  or 
track  occupies  a  portion  of  the  street,  It  shall 
pay  In  iwoportion  to  the  space  occtq^Ied  by  Its 
roadbed,  compared  with  the  entire  width  of 
the  street'*  Section  2,  Act  No.  10  of  1890. 
Upon  careful  examination  And  analysis  of  the 
law.  and  a  comparison  made  between  the 
law  and  the  ordinance,  we  decided  that  the 
contmtlon  of  the  defendants  was  correct,  and 
sustained  the  some. 

So  much  of  the  contentions  and  decision  In 
the  Preacott  Case  was  deemed  necessary  to 
t  fait  understanding  and  analysis  of  the  con- 
trorergy  before  us,  it  bring  one  between  the 
dty  and  the  railroad  companies  as  to  the 
proportioiiate  amount  of  the  local  assess- 
ment put  upon  them;  their  objection  to  the  dty 
ordinance  being  principally  that  It  cbargea 
fiiem  for  more  space  than  their  tradu  oc- 
cupy. 

The  ftfllowlng  are  the  grounds  of  resistance 


that  are  urged  hy  tbe  Shreveport  Oty  Ball- 
way  Company,  namely:  "First  That  from 
the  date  of  Its  charter  and  franchise  from  tbe 
city  of  Shreveport  to  the  adoption  of  the  or- 
dlnanpe  of  the  7th  of  September,  1807,  It 
operated,  and  had  a  right  to  operate,  only  a 
single-track  railroad  on  the  streets  designat- 
ed in  the  ordinance  granting  said  right  and 
its  bed  occupied  on  said  streets  the  space  of 
seven  feet  or  less,  and,  tmder  Act  No.  10  of 
the  Acts  of  1896,  was  liable  for  tbe  expense 
of  paving  said  streets  for  that  width  only; 
and  that  soon  aft^  the  dty  of  Shreveport  en- 
tered into  a  contract  with  John  F.  Talbot 
to  pave  said  streets,  as  alleged  In  plaJntifTs 
petition,  and  agreed  that  respondent  have  tbe 
payment  therefor  of  a  width  of  seven  and 
three-quarters  (7%)  feet  and  a  proposition  was 
made  to  respondent  company  by  members  of 
t3ie  dty  council  and  numerous  bifiuential  cit- 
izens and  property  taxpayers  of  the  city,  and 
many  of  them  abutters  on  said  pn^osed  pav- 
ed street  to  cMistmct  and  operate  a  double 
or  two  parallel  tracts;  but  respondent  com- 
pany realized  that  a  single  track  would  meet 
the  requirements  of  the  dty  for  many  years 
to  come,  if  not  tot  all  time,  and  t^t  double 
or  parallel  tracks  would  not  materially.  If  at 
all,  Increase  the  revenues  of  said  company, 
but  In  Its  construction,  maintenance,  and  op- 
eration would  entail  an  enormous  additional 
expense  on  defendant,  which  It  was  unwill- 
ing to  bear,  and  could  not  afford  to  bear, 
without  some  consideration,  in  view  of  the 
requirements  of  Act  No.  10  of  1806.  That  in 
view  of  an  these  facts,  and  In  considera- 
tion thereof,  the  plaintiff  adopted  an  ordi- 
nance on  September  7,  1897,  permitting  de- 
fendant company  to  i&j  a  double  t»:  parallel 
track  on  Texas  street.  Common  street  and 
Texas  avenue,  and,  in  consideration  of  the 
said  additional  grant  required  d^endaut 
company  to  pave,  in  accordance  with  the  con- 
tract between  the  i^aintlff  and  Talbot,  the 
amount  agreed  to  be  paid  by  the  dty  to  said 
Talbot  to  the  extent  of  nine  and  flve-twelf  ths 
(9B/is)  feet  In  width.  That  the  adoption  of 
said  ordinance  Is  a  contract  between  the  said 
dty  and  defendant  company,  and  cannot 
lawfully  be  abrogated  and  annulled,  and  can 
be  compiled  with  by  said  dty  wlttaont  detri- 
ment or  cost  to  the  abutting  property  owners^ 
Second.  In  tiie  event  that  the  said  ordinance 
of  the  Itb  of  September,  1807,  should  be  de- 
clared null  and  of  no  effect  between  the 
plaintiff  and  dtfendant  company,  as  also  the 
ordinance  of  July  10,  1897.  then  re^ondent 
avws  that  wdlnance  of  Hay  4, 1891,  requiring 
defendant  company,  as  required  In  previous 
(M^inances,  to  pave  with  rock  or  gravel  a  dis- 
tance of  three  feet  on  each  side  of  tlie  rails, . 
and  a  depth  of  eight  Inches,  is  Id  torce  and 
effect  and  Is  the  law  governing  the  obliga- 
tion of  defendant  company  In  regard  to  the 
paving  of  said  streets,  and  under  said  ordi- 
nance and  obligation  tba  costs  of  paving  with 
rode  or  gravel,  ns  therein  provided  for.  wotdd 
be  greatly  l«s  than  the  prenent  T^lljot  mn- 
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tract  Third  That  under  no  drcumatancea 
can  defendant  company  be  held  liable  for  a 
space  exceeding  fourteen  (14)  feet  In  widtli. 
because  eacb  bed  or  trade  occupies  a  space  of 
only  seren  <7)  feet  In  width  or  leas.  Fourth. 
By  amended  answor.  respondent  avers  that 
the  ordinance  of  the  dty  of  l^ueveport  Is  un- 
constitutional and  vioIatlTe  tit  Hie  constitu- 
tion ot  the  state  of  Louldana,  and  iqwclally 
tiiat  It  Is  Tlolatlre  of  the  constitution  of  the 
United  States  (section  10.  art.  1).  In  that  It 
devests  vested  rights,  and  Impairs  the  obliga- 
tions of  a  conti'act;  the  said  contract  which 
the  said  clt7  seeks  to  impair  being  an  ordi- 
nance of  date  May  4,  1801,  July  1,  1897,  and 
September  7.  1897,  as  alleged  in  respondent's 
original  answer.  The  testimony  shows  that 
tb^E  railroad  had  been  operated  on  the  streets 
named  a  great  many  years,  running  hone 
cars,  until  about  1891  It  changed  to  electric 
cars.  In  the  spring  of  1S97.  the  dty  of 
ShrerepcH^  entered  into  a  contract  with  cme 
John  F.  Talbot  to  pave  T^as  street.  Com- 
mon street  and  Texas  avenue  with  vitrified 
bride,  on  a  concrete  foundatlcm  of  dght  Inch- 
es, at  a  price  of  one  dollar  eighty-seven  and 
one-half  cents  ($1.S7U)  per  yard.  It  was  soon 
apparent  that  the  dty  anOiorftles  and  the 
railroad  company  differed  materially  in  re- 
gard to  the  expense  that  the  railroad  com' 
pony  should  be  put  to  under  the  paving  con- 
tract, contending  tiiat,  under  prlw  ordi- 
nances, the  company  waa  only  liable  for  the 
cost  of  paving  witti  rock  9e  gravd  a  depth 
of  eli^t  0)  Indies  and  a  width  of  two  (2) 
feet  on  eadi  side  of  the  .track.  After  numer> 
Otts  and  lengthy  conferences,  the  result  was 
a  compromise,  which  the  railroad  agreed 
to  pay  for  the  width  of  seven  and  three- 
quarter  (7%)  feet,  pursuant  to  the  Talbot  con- 
tract, and  which  was  embodied  In  the  ordi- 
nance tbereafter  adopted  by  the  dty  coun- 
dL  Before  the  work  had  proceeded  very  far, 
Unfi^iw^wai  dUs!«u  and  inroperty  owners, 
many  of  them  abutters  on  the  streets  nam- 
ed, with  the  aid  of  ttie  press  of  the  city, 
began  to  agitate  tbe  proprietr  of  making  a 
double  trade;  arguing  that,  unless  such 
douUe  track  was  now  laid,  in  the  natnre  of 
llilnga  it  nevw  would  be.  The  officials  of 
tbe  railroad  company,  as  shown  by  the  t^- 
moay  of  W.  B.  Jacobs,  realised  that  a  double 
track  would  be  very  much  more  expensive  In 
Its  construction,  maintenance,  and  f^ratlon 
than  a  single  track,  and  would  produce  little 
or  no  additional  revenues  over  a  slngfle  trade, 
and  would.  In  fact,  not  be  reared  by  Ihe 
public  for  many  yean  to  come,  if  ever.  The 
pressure,  however,  of  the  ambitious  dtlaens 
of  the  rapidly  growing  tenvn  continued, 
*  *  *  both  on  the  city  authorities  and  on 
the  railroad  company,  to  consummate  their 
cherished  purpose.  As  an  inducement  to  the 
railroad  company  to  enter  upon  the  scheme 
of  a  double  trad:,  the  dty  of  Shreveport  was 
led  to  adopt  the  ordinance  of  the  7th  of  Sep- 
tember, 1897,  granting  to  said  defendant 
company  a  right  to  construct  a  double  trade. 


and  to  pay  tor  the  paving  to  fbe  extent  of 
nine  and  five-twelfths  (0"/ia)  feet  In  width. 
It  Is  in  the  power  of  the  dty  to  cany  out  this 
contract  with  the  defendant  without  entail- 
ing any  additional  burdeu  on  tbe  abutting 
property  owners.  As  an  Illustration  of  this 
proposition,  we  will  take  the  testimony  of 
Engineer  Euie,  on  page  15  of  the  record,  in 
regard  to  the  avenue.  Kane  saj-s:  It  is  a 
street  elgbty  (SO)  feet  In  width,  fifty-four  (54) 
in  width  from  curb  to  curb.'  Then,  assum- 
ing that  from  that  space  there  be  deducted  a 
widtii  of  eighteen  (18)  feet  and  two  (2)  Incb- 
es,  occupied  1^  defendant's  railroad  bed.  It 
would  leave  a  width  ot  deven  feet  and  aix- 
tenths  of  a  foot  to  be  diargeable  to  the  prop- 
erty owners  on  each  side,  and  the  dty  would 
be  chargeable  for  a  like  space.  Therefore  the 
city  would  have  a  space  of  derm  feet  aud 
six-tenths  of  a  foot  to  provide  for,  and  to  that 
^ent  it  could  protect  Its  contract  with  the 
dtf  endant  conqiany,  without  adding  one  dol- 
lar to  the  burden  imposed  upon  the  abutters. 
If,  In  the  interest  of  the  public,  it  should  be 
desirable  to  lay  a  railroad  track  and  operate 
it  along  streets  already  paved.  It  would  be 
entirely  proper  and  legal 'for  the  dty  to  grant 
said  right,  upon  such  t«ms  and  conditions  as 
tbe  dty  auttimitleB  might  deem  best^  to  the 
extent  of  relieving  the  railroad  company  from 
the  payment  of  any  of  the  expoiae  that  had 
been  Incurred  for  paving  of  same;' " 

We  gather  from  the  foregoing  statement  of 
the  polnta  ^e  defendante  rely  upon,  and  the 
argument  of  their  counsel.  In  connection  with 
tbe  facte  steted,  that  tbe  Shreveport  City 
Kallwoy  Company  owned  and  <q?arated  only 
a  slugle-tra(^  street  railroad  at  the  time 
the  dty  ordinance  proposing  tlie  lery  of  a  lo- 
cal assessment  was  adt^ted,  on  the  14th  of 
January,  1S97,  and  at  tbe  time  of  the  adjudi- 
cation and  acceptance  of  the  contract  tot  tbe 
performance  of  the  work  waa  completed,  on 
the  27th  of  May,  1897.  and  that  said  company 
continued  to  thus  operate  Ita  single-track  rail- 
road up  to  and  indusive  of  the  Tth  of  Sep- 
tember. 1807;  that.  ur'>r  the  terms  and  pro- 
visions of  Act  No.  10  of  1396,  it  ms  only  lla^ 
ble  for  the  cost  of  paving  the  space  Its  road- 
bed ocnqtled  In  the  streets,  and  It  la  **tbe 
apace  of  seven  feet  or  less";  that  so<hi  after 
the  city  entered  Into  a  contract  for  tiie  street 
pavement,  and  for  'certain  reasons  and  con- 
Bldcrntlons  specified,  it  adopted  an  ordinance 
permitting  and  authorizing  the  company  to 
construct  anoth»  trade  paralld  with,  and  In 
dose  iwoxlmi^  to,  the  track  first  laid;  and 
that  the  city,  "In  considemtlon  of  said  addi- 
tional grant,  required  the  defendant  to  pave 
in  accordance  with  ttie  cmtract  between  [the 
dty  and  the  contractOT]  to  the  extent  of  9  Vis 
feet  In  width.** 

Tbe  defendant,  in  Ita  anawor,  wti  up  that 
ordinance  aa  a  contract  between  the  dty  and 
the  company,  "whldi  cannot  lawfully  be  ab- 
rogated and  annulled,  and  can  be  complied 
with  by  the  city  without  detriment  to  the 
abutting  property  ownera**  BuMuthealterna- 
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tiTe,  that  If  said  ordinance  staoald  be  declared 
nail  and  of  no  effect,  then  defendant  pleads  the 
heneflt  of  a  prior  ordinance,  of  date  May  4, 
1S£»1,  which  required  the  defendant  "to  pave 
with  rock  or  gravel  a  distance  of  three  feet 
on  ead)  dde  of  the  rails,  and  [to]  a  depth  of 
eight  inches";  Its  Insistence  being  that  said 
fmoer  ordinance  is  now  "In  force  and  effect, 
ind  Is  the  governing  obligation  of  defendant 
company  In  regard  to  the  paving  of  said 
■treets,  and  under  said  ordinance  and  obliga- 
tion the  cost  of  paving  with  rock  or  gravel, 
aa  therein  provided  for,  would  be  greatly  less 
than  [under]  the  present  Talbot  contract" 
That  under  no  circumstances  can  defendant 
be  held  liable  for  a  space  exceeding  14  feet  in 
width,  because  each  bed  or  track  occupies  a 
space  of  only  7  feet  In  width.  That,  finally, 
ttie  amended  ordinance  Is  Illegal,  unconstltn- 
ttonal,  and  violaUve  of  the  contract  clause  of 
the  federal  constitution,  as  an  attempted  im- 
pairment of  its  aforesaid  contract  rights  un- 
der the  ordinance  of  the  7th  of  September, 
1S07.  Tbe  claim  of  the  defendant  Is  that  the 
laRt-uamed  ordinance  was  the  result  of  a 
compromise,  "by  which  the  railroad  agreed 
to  pay  for  tbe  width  of  7^4  feet  pursuant  to 
the  Talbot  contract  and  which  was  em- 
bodied in  the  ordinance  thereafter  adopted 
by  the  dty  council."  That  statement  evi- 
dently has  application  to  the  defendanf s  sin- 
gle-track railroad  alone,  as  appears  from  the 
fnilowing  additional  statement  viz.:  "Ab  an 
Inducement  to  tbe  railroad  company  to  enter 
upon  the  scheme  of  a  double  track,  the  cits 
of  Shreveport  was  led  to  adopt  the  ordinance 
of  tbe  7th  of  September,  1897,  granting  to 
■aid  defendant  company  a  right  to  construct 
a  doable  track,  and  to  pay  for  the  paving  of 
©•A  I  feet  In  width."  Recapitulating  the  de- 
fendant's different  contentions,  we  have  tbe 
f<dlowlng  propoeltJonB:  (1)  That  under  the 
dtj-  ordinance  of  May  4,  18©1.  when  the  com- 
pany's road  was  firpt  submitted  to  electricity, 
<Hie  of  its  stlptilatlons  was  that  It  was  re- 
quired to  pave  witb  rock  or  gravel  the  road- 
bed of  Its  single  track,  and  for  "a  distance  of 
3  feet  on  each  aide  of  the  rails,  and  to  a 
depth  of  8  Inches:  (2)  that  under  the  city 
ordinances  of  tbe  14th  of  January  and  the 
27th  of  Ma%  1867.  the  company  stipulated 
with  the  municipality  for  the  paving  of  tbe 
width  of  7%  feet  as  the  space  occupied  by  Its 
■Ingle-trat^  roadbed;  f3)  that  in  the  ordi- 
nance of  tbe  7th  of  September,  1897,  granting 
to  defendant  the  right  to  construct  and  oper- 
ite  a  doable-track  railroad.  It  was  stipulated 
that  the  company  was  only  to  pay  for  tbe 
paring  of  the  total  space  of  feet  as  the 
width  of  the  roadbed  of  both  tracks."  The 
dty  claims  tbe  right  under  Its  ordinance, 
which  has  been  reformed  so  as  to  comply 
with  the  requirements  of  the  opinion  of  this 
conrt  In  the  Prescott  Case,  to  levy  against 
ttie  railroad  company  an  assessment  on  tbe 
basis  of  lS*/i9  feet  as  the  total  width  of  the 
two  tracks.  Including  tbe  space  of  2  feet  on 
each  side  of  each  track.    Simplified,  the  de- 


fendant's complaints  are  substantially  as 
follows,  viz.:  (1)  Its  charter  or  fmnchlse 
only  requires  It  to  Improve  with  rock  or  grav- 
el, and  that  the  Imposition  of  the  charge  of 
paving  with  vitrified  brick  and  concrete  Is 
about  double  Its  original  obligation,  and 
therefore  the  attempt  to  enforce  tbls  charge 
Is  violative  of  Its  contract  rights,  and  null  and 
void.  (2)  That  the  city  made  an  agreement 
with  It  to  only  charge  against  It  a  width  of 
9"/is  feet  for  paving  these  streets,  and  that 
the  attempt  to  charge  ISa/u  feet  is  violative 
of  the  contract.  (3)  That,  If  the  charge  can 
be  made  for  both  tracks,  the  width  Imposed 
Is  excessive,  as  tbe  roadbed  of  the  railway 
does  not  occupy  IS^/is  feet. 

There  Is  but  little  controversy  as  to  the 
fact  that  the  assessment  Is  properly  placed  at 
182/is  feet  as  the  space  occupied  by  the  de- 
fendant's double  tracks.  Including  tbe  2  feet 
on  either  side  of  each  track  for  the  neces- 
sary clearance  space  for  tbe  operation  of  its 
trains.  On  this  subject  tbe  testimony  of  tbe 
city  engineer  is  as  follows:  "Q.  Are  you  fa- 
miliar with  tbe  assessments  that  have  been 
offered  In  evidence?  A.  Yes.  Q.  Did  you 
assist  Mr.  Murf,  the  comptroller.  In  making 
the  figures  as  a  basis  for  the  assessmcDt?  A. 
Yes.  Q.  Is  this  assessment  correct  on  the 
basis  of  eighteen  and  one-balf  feet?  A.  Yes. 
•  •  *  Q.  How  did  you  get  the  IS'/n  feet? 
A.  That  Is  from  measuring  from  the  outer 
part  of  tbe  outside  rails,  and  adding  two  feet 
on  each  track.  Q.  What  is  tbe  distance 
from  outside  to  the  outer  rail?  A.  Pif- 
teMi  feet  and  two  Inches.  Q.  What  Is  the 
width  of  each  track?  A.  Five  feet  and  one 
inch;  about  SVia  feet.  Q.  That  makes 
10«/is  feet?  A.  Yes.  Q.  Then  you  add  two 
feet  on  the  outside  of  each  track?  A.  Yes; 
and  the  distance  Is  between  those  tracks,  you 
see,  that  makes  the  IS'/n  feet.  Q.  Tbe 
width  of  each  track.  Just  considering  the  rails 
as  they  appear  on  the  surface,  is  5^  feet? 
A.  Yes.  Q.  There  are  two  tracks  there?  A. 
Yes.  Q.  Therefore  the  superfldal  space  la 
10 Via  feet?  A.  Yes.  Q.  Actually  covered 
by  the  trac^  themselves?  A.  Yes;  the  space 
actually  covered  by  the  tracks  themselves. 
Q.  And  tbe  addition  of  four  feet  for  each 
trackmakesthel83/i,feet?  A.  Yes.  Q.  Each 
track  Is  5i/ia  feet;  that  Is,  6»/ii  feet  from  the 
outside  of  one  rail  to  the  outside  of  the  other? 
A.  Yes.  Q.  And  on  the  outside  of  each  rail 
Is  two  feet?  A.  Yes;  and  that  makes  tbe 
18 Via  feet  •  •  •  Q.  Have  you  measured 
the  width  of  tbe  cars?  A.  Not  these  new 
cars.  I  hare  measured  tbe  old  ones.  Q.  And 
you  found  them  how  wide?  A.  They  varied; 
some  were  7%  and  some  were  8  feet  ♦  •  * 
Q.  Tbe  neutral  space  between  the  tracks,— 
what  was  that  measurement  In  between  tbe 
rails?  A.  In  between  the  rails,  I  think  Id  the 
neighborhood  of  6  feet  •  •  •  Q.  I  imder- 
stand  that  you  have  charged  against  the  rail- 
road from  tbe  outer  rail  to  the  outer  rail  and 
two  feet  on  each  side;  and  that  yon  claim, 
makes  what?  A.  The  18  feet  and  SiinchM^^T^ 
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Q.  ThMX  meaaamnent  would  embrace  all  the 
space  between  the  double  tracks?  A.  Tee; 
It  takes  In  eTer^thlng."  This  witness  was 
caiTied  over  the  same  ground  repeatedly,  but 
his  statements  are  all  to  the  same  effect;  but 
the  following  Interrogation  la  Important,  viz.: 
"Q.  When  these  cars  meet  on  the  parallel 
tracks,  can  any  ordinary  vehicle  use  the 
space  between  them?  A.  No,  sir.  Q.  And 
these  cars  hare  the  right  of  way?  A.  Yes, 
sir." 

The  proof  shows  that  the  street  upon 
which  the  defendant's  road  la  constructed  is 
80  feet  In  width,— that  is,  54  feet  from  curb 
to  curb;  and,  upon  the  basis  of  the  appor- 
tionment made  by  the  city,  the  abutter 
would  be  liable  for  23  feet,  the  railroad 
company  for  IS  feet,  and  the  city  for 
12  8/11  feet,  leaving  the  banquettes  out  of  the 
calculation.  But,  if  the  assessment  be  re- 
stiicted  to  the  9  "/ii  feet  fixed  In  the  or- 
dinance of  the  7th  of  September,  1897,  we 
would  have  the  following  propositions,  viz.: 
For  the  railroad  company  9Vi«>  ^or  the 
abutters  29  Via,  and  the  city  ISVis.  'eet. 
By  this  alteraUon,  the  share  of  the  abutters 
would  be  Increased  to  the  extent  of  6  feet 
of  space,  and  that  of  the  city  would  be  like- 
wise Increased  to  the  extent  of  2  ■/u  feet 
of  space.  It  clearly  appears  that  the  defend* 
ant  Shreveport  City  Railway  Company  was 
fully  aware  of  the  city  ordinances  of  Janu- 
ary and  May,  1807,  and  of  the  city's  engage- 
ment with  the  street  contractor  when  It  ac- 
cepted the  franchise  from  the  city,  on  the 
7tb  of  September,  1897,  to  build  a  parallel 
track,  and  must  have  entered  into  its  en- 
gagement with  full  Imowledge  of  the  situa- 
tion, and  that  the  paving  was  to  be  done 
with  vitrified  brick,  and  not  with  rock  or 
gravel.  Consequently,  we  are  authorized  to 
assume  that  the  company  was  willing  to 
pay  for  the  paving  according  to  contract 
It  also  appears  that.  In  so  far  as  Its  first 
track  is  concerned,  its  engagement  with  the 
city  was  to  pave  for  a  distance  of  three  feet 
on  each  side  of  its  rails.  And  In  its  contract 
of  September,  lSi>7,  that  clause  was  neither 
abrogated  nor  withdrawn;  on  the  contrary, 
the  distinct  claim  Is  now  made  by  defend- 
ants that  said  contract  "Is  in  force  and  ef- 
fect, and  Is  the  law  governing  the  obligation 
of  defendant  company  In  regard  to  the  pav- 
ing of  said  streets,"  etc.  That  might  be  per- 
fectly ti-ue,  were  it  not  for  Its  subseiiuent 
contract,  whicli  must  be  viewed  as  a  modi- 
fication of  the  former  one,  in  respect  to  the 
material  to  be  employed  in  the  construction 
of  the  work,  and  It  cannot  be  denied  that  the 
original  contract  establishes  a  president  for 
the  stipulation  for  the  paving  of  two  feet  on 
the  outside  of  each  track.  Not  only  so,  but 
the  ordinance  of  May  4,  ISdl,  required  the 
railroad  company  to  pave  the  street  instead 
of  Imposing  that  duty  on  the  city,  while  all 
the  ordinances  of  1807  provide  for  the  work 
to  be  performed  by  a  contractor.  In  as- 
senting to  this  (^aoge  of  obligation,  the  de- 


fendant clearly  and  unequivocally  relieved 
Itself  from  its  individual  obligation  to  pave 
the  roadtied  of  Its  track  and  three  feet  on 
each  side  of  same  with  rock  or  gravel,  and, 
as  a  fair  equivalent,  consented  to  reimburse 
to  the  city  or  Its  contractor  a  anm  equal  to 
the  cost  of  the  constiucticm  of  a  space  of 
two  feet  on  the  outside  of  each  track  with 
vitrified  brick.  At  least,  that  seema  to  ua  to 
be  a  fair  deduction  from  the  facta  related. 
In  so  far  as  the  alleged  contract  of  the  7tli 
of  September,  1807,  proposes  to  fix  a  apace 
of  0  Vii  feet  as  the  limit  of  Ita  UabiUty,  It 
seems  to  us  entirely  inadmlsaible,  under  the 
facts  as  we  have  detailed  them,  and  In  view 
of  the  principles  of  law  that  we  announced 
In  the  Prescott  Case. 

It  is  quite  true  that  the  railroad  compa- 
nies were  not  parties  to  the  Prescott  suit, 
yet  the  defendants  made  opposition  to  the 
city  ordinances  of  January  and  May,  1897, 
upon  the  ground  that  they  conferred  upon 
the  railroad  companies  unjust  advantages, 
to  their  prejudice,  in  plain  disregard  and 
violation  of  Act  10  of  1866,  and  it  was  that 
contention  that  we  sustained,  and  onr  de- 
cree necessitated  the  reformation  of  the  or- 
dinance in  tiiat  respect  While  the  Judgment 
in  the  Prescott  Case  Is  no  bar  against  the 
claims  that  are  asserted  by  the  defendants 
herein,  it  is  a  precedent  of  the  highest  rank 
and  the  strongest  character.  Not  only  so, 
but  to  decree  the  defendants  entitled  to  the 
diminution  of  assessment  would  unsetUe  the 
principles  that  we  announced  in  the  Pres- 
cott Case,  to  the  detriment  and  Injury  of 
both  the  abutters  and  the  city,  and  the  abut- 
ters would,  in  a  great  measure.  If  not  en- 
tirely, lose  the  benefit  they  gained  thereby. 
In  our  opinion  In  that  case,  among  other 
things  we  said:  "The  foregoing  consensus 
of  Judicial  opinion  [referring  to  the  numer- 
ous decisions  and  extracts  from  text-books 
which  are  therein  quoted]  affirms  the  prin- 
ciple that  the  right  of  occupancy  of  a  por- 
tion of  the  streets  of  a  municipality  by  a 
street-railway  corporation  la  property  which 
Is  benefited  by  a  street  Improvement  to  the 
extent  of  the  space  occupied  by  its  roadt>cd 
and  tracks,  which  render  same  liable  for  Its 
proportionate  share  of  its  cost  Just  as  the 
property  of  abutting  property  owners  la  lia- 
ble; that  the  railway  company  ualns  the 
streets  for  the  operation  of  Ita  can  la  In 
duty  bound  to  pay  for  the  work  on  the 
sti-eets  which  Its  tracks  alone  makes  neces- 
sary,—that  is  to  say,  all  expenses  for  that 
I>ortion  of  the  work  lying  between  the  ex- 
terior rails  of  the  tracks  of  the  road  and 
for  a  distance  of  two  feet  from,  and  exterior 
to,  the  track  on  each  side  thereof;  that  Id 
no  case  can  any  portion  of  the  coat  of  such 
Improvement  be  attributed  to,  or  assessed 
agaiust,  the  abutting  property  owners: 
that,  where  a  statute  or  municipal  ordinance 
makes  provision  for  the  assessment  of  a 
street-railway  corporation  for  the  pavement 

of  such  space  as  Its  tracks  and  rpadb^dloc- 
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copy,  madii  proTlsloa  Is  mandatory,  and  any 
portion  thereof  which  la  put  npon  abutttng 
property  ownera  la  illegal  and  Told;  that  the 
rery  object  and  aim  of  such  st&tatea  are  to 
relieve  the  municipality  and  abnttlng  ownera 
from  defraying  any  jmrtlon  of  the  cost  Inci- 
dent to  this  part  of  street  ImproTement." 
Qty  of  Shrereport  t.  Prescott,  61  La.  Ann.' 
192&,  26  South.  678,  46  L.  R.  A.  214.  Not 
only  did  this  court  quote  and  approve  the 
principles  announced,  but  we  said  that  they 
Juntlfied  "the  strictest'  Interpretation"  of 
soch  paring  statutes,  and  also  "the  conBtrao 
tlon  we  hare  given  to  the  provisions  of  sec- 
tion 2  of  Act  No.  10  of  lS9a"  And  we  fur- 
ther said  that  "this  Is  particularly  true  of 
this  statute,  for  the  reason  that  It  is  the 
flat  of  the  general  assembly,  which  confers 
upon  mtmicIpalitleB  plenary  power  ujKin 
their  own  motion,  and  without  consulting 
the  wishes  of  abutting  propwty  owners,  to 
contract  for  unlimited  street  Improvement 
at  their  cost"  Id.  But  this  court  dealt  with 
the  questions  of  relative  space  and  propor- 
tionate share  of  the  cost  of  street  Improve- 
ment more  directly,  and  In  so  doing  held 
that  the  provisiiMi  of  the  ordinance  of  the 
27tli  of  May,  1807,  which  fixed  the  space  that 
waa  occupied  by  the  single  track  of  the 
Shreveport  City  Railway  Company  at  0^4 
feet,  whereas  It  was  alleged  and  proven  to 
be  occupying  the  space  of  ISH  teet,  should 
be  vacated,  and  In  thus  deciding  our  decree 
conformed  to  the  opinion  expressed,  to  the 
effect  that  "In  no  case  can  any  portion  of 
the  coat  of  such  Improvement  be  attributed 
to,  or  assessed  against,  the  abutting  proper- 
ty owners,"  We  are  of  opinion  that  the 
principles  of  law  upon  which  the  Prescott 
Case  was  decided  are  entirely  correct,  and 
Id  keeping  with  the  Jurisprudence  of  the 
courts  of  other  states  of  the  Union,  and  we 
deem  them  strictly  applicable  to  the  case 
that  la  atated  by  the  railroad  companies. 

In  this  position  of  the  respective  rights  of 
the  abuttera  and  the  railroad  companies,  we 
come  to  the  consideration  of  the  alleged  con- 
tract clause  of  the  supplemental  charter  of 
the  Shreveport  City  Railway  Company,  of 
date  September  7,  1897.  At  the  outaet  It 
must  be  observed  that  the  city  ordinance  of 
that  date  only  granted  to  the  company  the 
right  to  constmcf  and  cerate  a  new  track 
parallel  to  Its  old  one,  which  had  been  op- 
erated by  electricity  since  1801,  and  that  the 
engagement  that  the  city  made  with  the  cun- 
tractw  for  paring  the  streets.  Including 
those  on  which  Its  single  was  being 

operated,  had  been  In  force  several  months, 
and  under  which  the  rights  of  abutting 
property  holders  had  become  vested  In  vir- 
tue of  the  ordinance  and  the  law.  In  ctm- 
seqnence  thereof,  any  right  that  the  corpo- 
ration acquired  under  the  ordinance  and  Its 
supposed  contract,  even  If  strictly  legal, 
ought  not  to  be  considered  as  possessing  any 
retrospective  t>ffect  so  as  to  impair  the  vest- 
ed rights  of  abutters  and  materially  Increase 


their  burdens.  But  the  decisions  appear  to 
Indicate  a  want  of  power  to  make  such  con- 
tracta,  and  particularly  when  same  are  at 
variance  with  the  express  terms  of  the  en- 
abling statute  under  which  auch  municipal 
contracts  are  made,  and  it  Is  not  surprising 
that  authorities  are  abundant  In  support  of 
the  proposition  that  municipalities  are  Inca- 
pable of  making  contracts  at  variance  with 
the  law.  City  of  Shreveport  v.  Prescott,  SI 
LA.  Ann.  1022  tft  mq.,  2d  South.  604.  46  L. 
H.  A.  108. 

Recognizing  the  great  Importance  of  the  le- 
gal questions  that  are  Involved,  and  that 
this  cause  required  an  examination,  analysis, 
and  application  of  the  principles  ot  our  de- 
cision In  the  Prescott  Oaae  to  the  contract 
rights  and  legal  obllgatlcms  of  the  railroad 
companies,  especial  care  has  been  takm  to 
adjust  them  according  to  a  strict  interpreta- 
tion of  the  enabling  statute  and  the  legal 
rights  of  abutters,  and*  In  so  doing,  we  have 
arrived  at  the  conclusion  that  the  reformed 
ordinance  and  the  assessment  thereunder 
made  against  the  Shreveport  City  Railway 
Company  have  fairly  accomplished  the  mani- 
fest purpose  and  object  of  the  leglalatum  In 
enacting  the  law  of  1806. 

The  only  point  of  objectlcm  that  Is  taken 
by  the  Shreveport  Belt  Railway  Company  is 
that  which  relates  to  the  amount  of  space 
with  which  It  Is  legally  chargeable  under  the 
law.  It  operates  only  a  single-track  street 
railroad,  and  the  assessment  made  by  the 
dty  under  Its  reftmned  ordinance  is  for  the 
cost  of  the  pavement  of  0  i/i]  feet  In  wldOi. 
Our  Investlgatlcai  of  the  law  and  evidence 
sustains  the  assessment  The  Judge  a  quo 
correctly  decided  In  favor  of  the  city,  and 
sustained  the  reformed  ordinance  and  the  as- 
sessments made  against  each  of  the  defend- 
ants. Judgment  affirmed. 

BLANOEIARD.      takes  no  part  in  this 
decision,  being  recused  on  the  ground  ot 
terest 

On  Rehearing; 

(Jan.  21. 1001.) 

MONROE,  J.  In  City  of  Shreveport  v. 
Prescott,  51  La.  Ann.  1895,  26  South.  664,  46 
L.  R.  A.  193,  It  was  held  by  this  court  that 
the  pr<vortion  of  paving  for  which  the  front 
proprietors  are  liable  Is  to  be  ascertained  by 
first  deducting  from  the  whole  cost  the  pro- 
portion chargeable  to  the  street-railway  com- 
panies, and  then  dividing  the  remaining  lia- 
bility between  the  city  and  the  front  proprie- 
tors In  the  proportion  of  one-third  to  the  for- 
mer and  two-thirds  to  the  latter.  As  the 
street-railway  companies  were  not  parties  to 
that  litigation,  the  Judgment  did  not  bind 
them,  or  determine  what  propoi-tion  of  the 
paving.  If  any,  they  are  liable  tor.  Upon  the 
contrary,  quoting  the  language  of  the  opin- 
ion, that  question  was  "left  open  for  deter- 
mination, contradictorily,  by  andj  twtve^ 
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tbe  Interwted  partial;— that  to  to  m^,  the 
abutting  property  holders,  the  rtreet-rallwaj 

umpanies.  and  the  dty^-HM  that  the  due 
proportion  of  tbe  aeeeBnnent  chargeable 
against  each  may  be  legally  ascertained  ac- 
cording to  law."  City  of  ShreTepOTt  t.  Free- 
eott,  61  La.  Ann.  1831.  26  Sonth.  OT8,  46  L. 
B.  A.  210.  In  the  Inetant  case,  the  *tnter- 
ested  parties"— that  la  to  say,  certain  ct  the 
abutting  prcHiMrty  holders,  the  Btieet-raUway 
companies,  and  tbe  clty^-are  befbre  the  court, 
presenting  and  asking  to  have  determined 
tlw  aneettim,  which  was  thns  reaerred  nntll 
It  Bhoald  be  so  presented,  L  e.  fbr  what  pro* 
portlMi,  If  any,  of  the  inrlng  are  the  railway 
companies  liable?  The  dt^  li  now  claiming 
that  they  are  liable,  where  they  have  double 
tracks,  in  tb9  proportion  to  the  whole  cost 
that  ISVis  feet  bears  to  M  feet;  as  It  Is 
claimed  that  the  aggregate  width  of  two 
tracks,  pins  2  feet,  called  "clrarance  spaee." 
is  18a/is  feet,  and  that  the  total  width  of 
the  street  between  the  cnrbs  1b  54  feet  The 
defendant  cfnnpanles,  upon  tbe  otbw  hand, 
stand,  first,  upon  a  amtract  embodied  in  an 
ordinance  of  Septemba  7,  1697,  fixing  upon 
8>/it  feet  as  the  total  amount  to  be  paved 
by  them  for  the  two  tracks;  and,  In  the 
erent  of  their  not  being  sustained  In  that 
position,  they  dalm  tbe  ben^t  of  the  con- 
tract of  May  44  1881,  whereby  they  were  to 
"rock  or  gxaTel*'  the  street  to  a  certain 
width;  and,  both  positions  being  found  un- 
tenable, they  Insist  that  the  only  law  under 
which  It  can  be  claimed  that  tbe  assessment 
of  their  property  Is  autboriaed  Is  spedflc  to 
the  eftect  that  soch  assessment  must  be  pred- 
icated upon  the  space  occupied  by  the  road- 
bed (citing  Act  No.  10  of  1896).  and  that, 
as  their  roadbeds  occupy  less  space  than 
they  are  assessed  for.  the  assessment  should 
be  reduced.  Dealing  with  the  propositions  of 
the  defendant  companies  in  the  order  in 
which  they  are  stated,  we  are  stUl  of  the 
opinion  that  it  was  Incompetent  for  the  city 
council,  In  September,  1897,  to  fix  upon  9 Vis 
feet  as  tbe  width  tx  which  defendants 
should  be  assessed  upon  two  tracks.  Irrespec- 
tive of  the  actual  width  of  the  roadbeds  up- 
on which  such  tracks  rest,  tor  the  reason 
that  Act  Na  10  of  1806  establishes  the  basis 
upon  which  the  assessment  Is  to  be  made, 
and  neither  the  council,  nor  the  companies, 
nor  both  of  them,  can  ^ectlvely  estoblldi 
any  other  basis.  The  stotnte  in  question 
provides  that,  "where  a  railway  bed  and 
track  occupy  a  portion  of  the  street.  It  shall 
pay  in  proportion  to  the  space  occupied  by 
its  roadbed  compared  to  the  entire  width  of 
the  street,  and  *  *  *  that  the  Intersec- 
tions of  all  streeto  shall  be  paved  at  the  ex- 
pense of  the  mtinicipallty  and  railway,  occu- 
pylng  a  portion  of  the  same.  In  tbe  propor- 
tion to  the  space  the  said  roadbeds  may  oc- 
cupy with  relation  to  tbe  whcrte  intersec- 
tion." The  companies  defendant  must  there- 
fore pay  In  prc^tortlon  to  the  space  occupied 
by  their  roadbeds  unless  better  cause  to  tbe 


caotnxy  i$  shown  fban  the  ordlnanoa  of  Sep- 
tember. 1887. 

Tbia  brings  as  to  the  next  ntn^KMltlon,  L 
e.  that.  In  the  event  that  the  court  refnaea 
to  sustain  the  ordinance  of  Septembw,  1897, 
the  companies  are  entitled  to .  tbe  enforce- 
ment of  the  cwtract  of  May  4.  1S81,  where- 
by they  wwe  to  "rode  or  gravel,"  to  a  cer- 
tain width  and  depth,  the  street  through 
whidi  tbebr  track  was  Uid.  Craieeding.  ar- 
guendo.  that  the  contract  relied  on,  in  case 
It  becomes  necessary  to  ctmstme  It.  should 
be  amstmed  as  claimed  by  the  defendants, 
It  does  not  follow  that  the  alternative  to 
the  maintffliance  of  tiie  codlnance  itf  Septem- 
ber. 1887,  Is  the  enforcement  of  that  con- 
tract The  evidoice  shows,  and  If  is  not 
denied,  t^at  there  was  an  intervening  con- 
tract ent^vd  toto  between  tbe  city  and  the 
railway  companies  upon  June  8.  1887.  where* 
if  fba  companies  agreed  not  tmly  to  bear  a 
propmrtion  of  tbe  eqiense  of  paving  with 
brick,  but  Blso  fixed  upm  7%  feet  as  thewldth 
whldi  would  pKverly  represent  that  proper^ 
tlon,  npim  the  basis  of  the  single  track  which 
they  thai  had.  By  this  contract  they  nec- 
essarily abandoned  any  rlgbto  which  they 
might  have  had  to  limit  their  paving  con- 
tiibutlons  to  rock  and  gravel.  And  it  was 
this  contract  which  was  In  taax  when  tbe 
ordinance  ot  S^tember,  1897,  was  adopted, 
and  whlchi  Uierefore^  the  defendanta  are  to 
appeal  to  in  default  of  the  enforcement  of 
the  provisions  of  that  ordinance.  Mo  better 
evidence  of  this  couM  be  destxed  than  the 
following  language  In  the  ordinance  of  Sep- 
tember 7,  1897,  taken  in  connection  with 
the  fact  that  tbe  contract  of  May  4.  1891,  Is 
not  mentioned  therein,  to  wit:  "*  •  •  It 
Is  tbe  Intmtlon  of  tUa  ordinance  to  super- 
sede, cancel  and  annnl  the  compromise 
agreed  nptm  between  tiie  city  of  Shreveport 
and  the  said  Shreveport  Cit7  Ballway  Com- 
pany on  June  9, 1887,  and  that  all  ordinances 
inconslstoit  herewith  be  and  the  same  are 
hereby  r^>ealed,  annulled  and  made  of  no 
effect  and  that  this  ordinance  is  to  toke  ^- 
fect  from  and  after  its  acceptance  by  the 
said  Shreveport  City  Railway  Company  and 
by  the  said  Shreveport  Belt  Railway  Oom- 
pany." 

If  It  be  said  that  this  agreemoit  must  also 
fall  for  the  same  reasim  that  the  coi^ract  of 
September,  1897,  Is  held  to  be  Inoperative, 
the  answer  Is  that  whethw  that  reason  is  ap- 
pUcaUe  or  not  depends  vj^an  whetha  both 
contracts  present  the  same  foitore  of  repug- 
nance to  the  I^.  The  contract  of  September 
is  tovalid  because  It  undertakes  to  establish 
9s/it  feet  as  the  wldtii,  iqmi  the  basts  ot 
which,  for  a  double-trac^  road,  the  defend- 
ants are  to  be  assessed  for  paving  purposes; 
whereas,  the  law  establishes  a  different  basis, 
calling  for  a  greater  vrldtfa.  The  other  con- 
tract undertakes  to  estaUlsh  7%  feet  as  the 
width,  upon  the  batis  of  which,  for  a  single- 
track  road,  the  def^idants  are  to  be  so  as- 
sessed, and  It  remains  to  be  ascertained 
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whethw  UiIs  Is  lefls  or  greater  tban  the  wldtb 
required  by  the  statute. 

The  statute,  as  we  bare  seen,  itrovldes  that 
a  raltvay  company  '*shan  pay  tn  proporUon 
to  the  space  occupied  b7  Its  roadbed."  The 
evidence  addoced  shows  that  the  roadbeds 
of  the  defradant  companies,  measured  by  the 
length  of  the  croffi-ties  used,  are  7  feet  In 
width,  while  the  compromise  of  June  9, 18D7, 
called  for  a  width  of  7  feet  9  Inches.  Bat 
the  companies  now  say  that  It  Is  not  the 
width  of  their  roadbeds  that  ought  to  be  con- 
ridered.  but  the  space  between  the  outer 
edges  of  the  rails;  tar  the  reason  that  the 
cross-ties  were  laid  merely  to  hold  the  rails 
In  iKMltlon  until  tbe  concrete  which  seires 
as  the  foundation  for  the  britfk  pavement, 
and,  as  they  claim,  tor  the  rails,  Aonld  bar 
den.  It  is  not  denied,  however,  that  the 
graded  and  pr^;)ared  soil,  with  the  cro^tles 
laid  thereon,  and  the  concrete  ballast  and 
tnick  surface,  all  form  parts  of  the  roadbed 
as  actually  constructed;  and  as  liie  roadbed 
Is  as  wide  as  Its  widest  part,  and  as  the  cross- 
ties  extend  to  a  width  of  7  feet,  It  follows 
that  the  roadbed  la  7  feet  wide,  and  It  does 
not  affect  the  question  that  it  might  have 
been  made  narrower  by  leaving  out  ^e  cross* 
ties.  We  therefore  conclude  that  the  claim  of 
(he  defendants  that,  for  the  purposes  of  the 
assessments,  the  width  of  th^r  roads  should 
be  determined  by  the  space  between  the  outer 
edges  of  the  rails,  rather  than  the  length 
of  the  cross-Hes,  Is  not  well  founded.  Upon 
the  other  hand,  the  dty  and  the  property 
holders  dalm  that  the  assessable  width 
should  be  taken  to  be  the  space  between  the 
outer  edges  of  the  rails,  plus  2  feet  on  each 
tide  for  what  Is  called  "clearance  space,"  i.  e. 
space  required  for  the  operation  of  the  cars, 
by  reason  of  the  fact  that  the  body  of  the 
car  Is  about  that  much  wider  than  the  track. 
Reviewing  the  adjudged  cases  on  this  sub- 
ject, we  find  none  that  sanction  fbe  assess- 
ment of  *'dearance  space,"  unless  upon  the 
authority  et  a  statute  apeclfically  declaring 
that  the  assessment  shotdd  be  made  In  fliat 
way;  and  as  the  statute  applicable  to  this 
case  not  on^  does  not  so  declare,  but  specifi- 
cally provides  that  the  assessment  shall  be 
made  upon  another  and  a  different  basis, 
there  la  no  authority  In  this  state  for  the  as- 
sessment of  snch  space. 

The  suggestion  might  perhaps  be  made 
that  the  defendants  are  committed  to  an  as- 
sessable width  of  T%  feet  for  each  track  by 
reason  of  the  coii^>romlse  of  June  9,  1897. 
But  we  are  of  opinion  that  this  view  ought 
not  to  control.  By  the  compromise  referred 
to.  the  railway  companies,  In  order  to  facili- 
tate the  city  In  the  Improvement  of  the 
streets  br  laying  brick  pavement  waived  the 
question  of  tbelr  right  to  stand  npon  the  con- 
tract of  May  4.  1891,  with  resiwct  to  paving 
obligations,  and  not  only  agreed  to  share  the 
expense  of  the  pavement,  but,  apparently,  un- 
der a  misapprehension  of  facts,  consented 
that  their  liability  should  be  established  up- 


on a  basis  of  measurement  somewhat  In  ex- 
cess of  what  the  act  of  1S96  calls  for,— the 
Idea  in  fixing  upon  a  width  of  T%  feet  being 
that  the  cros»>tles  are  7  feet  long,  and  tbat  In 
renewing  them  It  would  be  necessary  to  dis- 
turb the  pavement  for  several  inches  on  either 
side;  whereas,  it  is  shown  that  by  cutting  a 
defective  tie  in  the  middle  it  may  be  drawn 
^m  either  end,  and  hence  that  the  excava- 
tion need  not  Ik  wider  than  the  length  of  the 
tie;  beyond  which  it  Is  also  shown  that,  aa 
fbe  roads  in  question  are  built;  It  la  not  con- 
templated that  the  ties  will  ever  be  renewed. 
Moreover,  the  contract  was  annulled  by  the 
contract  of  September  7, 1807.  and,  while  the 
latter  is  declared  to  be  inoperative  in  so  tax 
as  It  fixes  the  assessable  width  of  defend- 
ants* roads  at  less  than  the  statute  calls  for. 
it  is  not  necesaarily  null  in  other  respects, 
rtnce  rights  have  been  acquired  under  it  the 
surrender  of  which  is  neither  demanded,  np- 
on the  one  side  n<nr  tendered  npon  the  other. 
It  may  therefore  be  contidered  aa  effective 
for  the  purpose  of  annnlllng  the  basis  of  as- 
sessment estaUlshed  by  the  compromise  of 
June  9,  1887,  which  was  the  preliminary 
step  to  the  attanpt  to  establish  anoOier  basis. 
And  the  fact  that  the  basis  thus  attempted 
to  be  established  has  not  been  sustained  does 
not  revive  that  whtdi  was  annulled,  because, 
in  the  meanwhile,  new  conditions  have  arisen 
to  which  the  provisions  of  the  compromise  In 
June  are  inapplicable.  We  therefore  con- 
elude  that  the  defendant  companies  are  lia- 
ble to  assessment  for  paving  purposes,  under 
Act  No.  10  of  1896,  In  the  proportion  that  the 
space  occupied  by  their  roadbeds  bears  to  the 
widto  and  length  of  the  street  to  be  paved, 
and  that  their  roadbeds  are  to  be  held  for 
such  purposes,  and  as  now  constructed,  to  be 
7  feet  wide  each.  This  eonduaion  renders  It 
unnecessary  that  we  should  express  any  opln- 
i(Hi  tqmn  the  question  whether  In  the  ab- 
sence of  an  express  statute^  or  of  any  con- 
tractual obligation,  the  roadbed  of  a  railway 
company  is  liable  to  local  aasessment  tor  the 
paving  of  the  street  In  which  It  is  built 

For  the  reasons  asslf^ed.  It  Is  ord^ed,  ad- 
judged, and  decreed  that  the  Judgments  ren- 
dered the  district  court  in  tiiese  consolidat- 
ed cases  be  now  annulled,  avoided,  and  re- 
versed. It  ls<  further  ordered  that  the  lia- 
bility of  the  defendant  railway  companies 
for  assessment  for  the  paving  of  the  streets 
tiirongh  which  their  roads  run  be  fixed  npon 
the  basis  of  the  proportion  that  the  space  oc- 
cupied \yy  the  beds  of  said  roads  bears  to 
the  wh<de  length  and  width  of  the  streets 
paved  or  to  be  paved,  and  that  for  the  pur- 
poses of  sncb  assessment  the  vrldth  of  said 
roadbeds  be,  and  the  same  is  hereby,  fixed 
at  seven  feet  for  each  trade  It  is  further  or- 
dered, adjudged,  and  decreed  that,  after  de- 
ducting from  the  entire  cost  of  paving  the 
proportion  due  by  the  railroad  companies  as 
hereby  fixed  and  established,  the  remaining 
liability  be  divided  between  the  dty  of 
Shreveport  and  the  front  [>roprietankln  the 
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proportion  of  one-tbird  to  tbe  former  and 
two-thirds  to  the  latter,  save  at  the  Intersec- 
tions of  the  streets,  for  which  no  liability 
rests  iqton  such  front  proprietors.  It  is  fnr> 
ther  ordered  that  all  rights,  liens,  and  priv- 
ileges conferred  npon  the  city  of  Shreveport 
by  and  under  Act  No.  10  of  1896,  and  other 
laws  bearing  upon  the  subject,  be  reserved, 
and  that  the  case  be  remanded  to  the  lower 
court  for  such  further  proceedings.  In  con- 
formity to  the  views  herein  expressed,  as  may 
be  necessary  in  the  premises.  It  Is  fnrther 
ordered  that  the  plaintiff  pay  the  costs  of  the 
appeal,  and  that  the  costs  of  the  lower  court 
he  paid  by  the  defendants. 

BliANOHABD,  J.,  tflJtes  no  part  in  this  de- 
cision, being  recused  on  account  of  Interat 


(104  La.) 

GfiDDBS  et  al.  t.  CUNNINGHAM  et  al. 
(No.  13.&38.)i 
(Supreme  Court  of  Louisiana.    Jan.  7,  1901.) 

TAXATION— ASSESSMENT— OWNERS    OF  PROP- 
ERTT— CONSTITUTIONAL  LAW— NO- 
TICE OF  SALE. 

1.  Since  the  passage  of  Acts*  Nos.  106  and 
140  of  1800,  it  has  been  competent  to  assess 
property  for  the  purposes  of  taxation  in  the 
name  of  the  person  who,  In  the  parish  of  Or- 
K<:ins.  appears  upon  the  books  of  the  regUter 
of  coDveyances  to  be  the  owner,  whether  such 
person  be  alive  or  dead,  and  this  irrespective 
of  whether  the  lists  provided  for  by  section  25 
of  Act  No.  103  be  served  as  required  or  not. 

2.  L'nless  the  owner  of  the  propert;^,  while 
the  rolls  are  open  for  correction,  notifies  the 
assessors  of  the  death  of  the  former  owner, 
and  otherwise  complies  with  the  law,  he  has 
no  standing  to  complain  that  the  property  is 
assessed  in  the  wrong  name,  nor  will  be  be 
heard  to  complain  of  an  error  in  the  descrip- 
tion so  long  as  the  property  is  reasonably  iden- 
tified. 

3.  T!ie  provisions  of  sections  65  and  00  of  Act 
No.  So  of  ISSS.  authorizing  the  adjndicatee  at 
R  tnx  sale  to  be  put  in  possession  before  the 
i-x|>irntion  of  the  12  months  allowed  for  the 
redemption  of  the  property,  are  not  obnoxious 
to  article  210  of  the  constitution  of  1879. 

4.  The  legislation  of  1890  referred  to  above 
did  not  and  could  not  affect  the  right  of  the 
owner  of  property  to  notice  of  the  intended 
sale  of  such  property  for  taxes,  since  such 
right  was  secured  by  article  210  of  the  con- 
stitution of  1879;  the  term  "delinquent,"  as 
used  in  the  article,  being  intended  to  apply  to 
the  owner  at  the  time  that  the  notice  Is  issued. 
Nor  is  this  question  affected  by  the  fact  that 
the  assessment  may  be  validly  made  in  some 
other  name;  thfit  being  a  matter  within  the 
control  of  the  legislature. 

iSj-IliUnis  by  the  Court.) 

Certiorari  to  court  of  appeals,  parish  of 
Orleans. 

Action  by  Eliza  Geddes  and  others  against 
A.  O.  Cunningham  and  others.  Judgment  for 
defendants,  and  plaintiffs  apply  for  certiorari 
to  the  court  of  appeals.  Judgment  for  de- 
fendants was  affirmed  by  the  court  of  ap- 
peals, and  plaintiffs  bring  certiorari. 

J.  Zach.  Spearing  and  John  Dymond,  Jr., 
for  applicants.  F.  Rlveni  Richardson,  for  re- 
spondents. 

'  Rebearing  deoled  Jaouary  U,  UOL 


Statement 

MONROE,  J.  The  record  which  has  been 
sent  up,  and  the  briefs  of  the  counsel,  present 
the  following  case  for  the  consideration  of 
this  court,  to  wit:  Upon  June  4,  1S90,  Mra. 
Julia  Robinson,  wife  of  George  D.  Geddea. 
acquired  by  purchase  certain  improved  real 
estate  In  New  Orleans,  Which,  for  the  pres- 
ent, may  be  designated  as  lot  4  In  square 
240,  and  her  title  was  registered  the  next 
day.  Upon  November  7th  of  the  same  year 
Mrs.  Geddes  died,  leaving  her  husband  and 
six  children  (of  whom  five  were  minors)  sur- 
viving her.  Her  succession  was  duly  open- 
ed, an  inventory  taken  (which  Included  the 
property  In  question),  and  her  surviving  hus- 
tmnd  was  confirmed  as  natural  tutor  of  the 
minor  children.  Within  two  or  three  years 
thereafter  he  married  again,  and  appears  to 
have  talien  up  his  abode  near  by.  The  as- 
sessment upon  said  property  for  the  year 
1890  had  been  completed  at  the  date  of  the 
purchase,  and  the  taxes  were  paid  upon  said 
assessment  as  made,  but  whether  before  or 
after  the  death  of  Mrs.  Geddes  does  not  ap- 
pear. For  the  year  1891  the  property  was 
assessed  In  the  name  of  Joseph  A.  Shake- 
speare and  Mrs.  George  D.  Geddes,  and  the 
taxes  were  paid  upon  said  assessment  either 
by  George  D.  Geddes  or  by  Eliza  Geddes. 
the  daughter,  who,  as  we  take  It,  had  at- 
tained majority;  the  probability  being  that 
Creorge  D.  Geddes  had  the  payment  made 
with  money  furnished  for  that  purpose  by 
her  from  her  earnings  as  a  school  teacher. 
For  the  years  1892,  1888,  and  1894  the  prop- 
erty was  assessed  to  Mrs.  George  D.  Geddes, 
but  the  taxes  were  not  paid,  and  the  city 
treasurer.  In  189-5,  Issued  a  notice,  addressed 
to  Mrs.  George  D.  Geddes,  and  Informing  her 
that.  In  defaiilt  of  payment,  he  would  proceed 
to  sell  the  property  for  the  city  tax  of  1SG2. 
This  notice  was  served  at  the  residence  of 
George  D.  Geddes,  No.  1726  Erato  street, 
upon  "Mrs.  Geo.  D.  Geddes,  In  person"  (no 
doubt  the  second  wife).  In  the  nionth  of 
September  following,  another  ootice  was  is- 
sued by  the  city  treasurer,  advising  "Mrs. 
Geo.  T>.  Geddes"  that  in  default  of  payment 
he  would  proceed  to  sell  the  property  in  ques- 
tion for  the  city  taxes  of  1893  and  ISHi. 
which  notice,  according  to  the  return  filed 
In  evidence,  was  served  on  "Mrs.  Geo.  D. 
Geddes,  through  Clem  Geddes,  her  bou,  a 
person  apparently  above  the  age  of  fourteen 
years,  residing  at  No.  1736  Erato  street." 
The  "Clem  Geddes"  thus  referred  to  is  the 
son  of  the  first  Mra  Geddes,  so  that  the 
service  purports  to  have  been  made  upon  her 
through  htm.  He  was  at  that  time,  however, 
a  minor,  and  the  service  appears  to  have 
been  made  neither  at  the  domicile  of  hii 
father,  which  was  1722,  1726  Erato  street, 
nor  at  the  property  In  question,  which  is  No. 
ITIS  Erato  street,  but  at  the  undertaking  es- 
tablishment of  George  D.  Geddes.  Wliether 
Clem  Geddes  was  at  that  time  employed  in 
the  undertaking  estabUshmettL^qr  was  there 
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t.T  chance  when  the  service  was  made,  we 
are  not  Informed.  Xor  la  there  anything  to 
Bbow  what  disposition  he  made  of  Oie  notice, 
which  he  does  not  remember  ever  to  hava 
received,  and  which  George  D.  Geddes  does 
not  rraaember  to  have  received  from  him. 
Thereafter  the  city  treasurer,  claiming  to 
proceed  tinder  the  authority  of  Act  No.  85 
of  1SS8,  advertised  the  property  In  question 
for  sale  (that  is  to  say,  he  advertised  a  lot 
described  as  lot  No.  26  In  square  240,  dlfTer- 
Ing  slightly  In  measurement  from  lot  4  In 
said  square,  as  described  In  the  title  of  Mrs. 
Geddes),  and  upon  March  80.  1896,  adjudi- 
cated It  to  Adolph  Cartier.  for  the  city  taxes 
of  1802,  1803,  18»i,  ajnountlng,  with  Inter- 
est, costs,  etc.,  to  184.40;  and  upon  May  2, 
1896,  he  executed  a  notarial  act  pursaant  to 
paid  adjudication.  In  November,  1896,  Car^ 
tier  quitclaimed  said  property  to  Andrew  O. 
Cnnningham  "without  warranty,  even  as  to 
tbe  return  of  the  price";  and  In  December 
following  Cunningham  applied  to  the  civil 
district  court  for  a  writ  of  possession,  and 
obtained  an  order  therefor.  Thereupon  Eliza 
Geddes  and  the  other  children  of  Mrs.  George 
D.  Geddes,  deceased,  applied  for  and  ob- 
tained a  writ  of  Injunction  upon  a  petition, 
in  which  they  attack  the  title  thus  proceeded 
OQ,  and  pray  that  It  be  decreed  null,  on  the 
grounds:  (11  That  the  assessments  npon 
which  the  property  was  sold  were  void,  as 
baring  been  made  in  the  name  of  a  prede- 
ceased person,  and  for  lack  of  proper  descrip- 
tion; (2)  that  said  property  was  not  properly 
desfril)ed  In  the  advertisement;  (3)  that  the 
provisions  of  the  act  of  1883,  authorizing 
the  purchaser  to  take  possession  before  the 
expiration  of  the  year  allowed  for  the  re- 
demption of  the  property,  add  a  penalty  not 
authorized  by  the  constitution,  and  that  the 
proceeding  of  the  defendant  to  take  posses- 
sion Is  therefore  premature  and  ille^l;  (4) 
that  the  notice  of  the  intended  sale  was  not 
given  as  required  by  article  210  of  the  con- 
stitution of  1879.  To  this  the  defendant 
Cunningham  filed  a  plea  of  estoppel,  and 
answered,  asserting  the  validity  of  his  title, 
and  claiming  in  reconvention  the  revenues 
of  which  he  has  been  deprived  by  means  of 
tbe  Injunction.  In  the  event  of  there  being 
jmigment  against  him  on  the  question  of 
title,  he  prays  reimbursement  of  the  amounts 
paid  by  him  for  taxes,  etc.  It  was  shown 
affirmatively  on  the  trial  that  the  assessors 
were  not  notified  by  the  plaintiffs,  or  by  any 
one  for  them,  of  the  death  of  their  mother, 
and  that  there  had  been  no  request  that  a 
cbange  should  be  made  in  the  name  in  which 
tbe  property  was  assessed,  or  in  the  descrip- 
tion of  the  property. 

Opinion. 

1.  The  assessment:  Section  25  of  Act  No. 
IOC  of  18G0  reads  as  follows,  to  wit:  "It  is 
hereby  made  the  duty  of  every  tax  payer  In 
the  pausn  of  Orleans,  to  make  return  of  his 
property  duly  rwom  to.  within  ten  days  alter 


the  list  for  snch  purpose  shall  have  been 
left  at  his  domicile  or  place  of  business,  and 
any  owner,  agent,  administrator,  or  executor, 
or  other  representative  shall  have  no  stand- 
ing in  court  for  a  wrong  description  (whether 
In  name,  measurement,  or  otherwise;  unless 
written  complaint  thereof  was  made  duiiug 
the  period  when  the  lists  are  open  for  put>- 
11c  hispectlon  and  correction;  and  tbe  prop- 
erty of  such  owner,  agent,  administrator,  or 
executor,  or  other  representative,  so  assessed, 
shall  be  deemed  properly  described.  Any  as- 
sessment made  In  the  name  of  a  party  de- 
ceased shall  be  good  and  valid  throughout 
the  state,  unless  notification  In  writing  of 
the  death,  and  whether  or  not  the  succes- 
sion has  been  (q;»ened,  and  when  and  where, 
shall  have  been  made  In  due  season  to  the 
assessor  by  the  heirs  or  parties  Interested. 
And  in  all  cases,  property  assessed  in  the 
name  of  the  owner,  as  appears  on  the  record 
of  the  mortgage  or  conveyance  olSce  at  the 
date  of  listing  shall  be  deemed  properly  as- 
sessed." Act  No.  140  of  1890  provides  that 
(section  1)  In  the  assessment,  advertisement, 
and  sale  of  property  for  the  purposes  of  tax- 
ation "It  shall  be  sufficient  to  so  describe,  as 
reasonably  to  Identify  It;  such  as  designating 
the  tract  or  lot  by  the  name  by  which  it  Is 
commonly  known,  or  by  the  number  or  letter 
by  which  It  may  be  usually  designated  upon 
the  regular  assessment  rolls  or  upon  au  offi- 
cial or  private  plan  or  sketch,  or  by  giving 
the  boundaries,  or  the  names  of  the  owners 
on  each  side,  or  by  the  dimensions  or  the 
description,  or  the  name  given  In  the  act 
transferring  the  ownership  thereof,  or  by 
such  other,  further,  description  as  may  fur- 
nish the  means  of  reasonable  Identification." 
Section  2:  •  •  That  It  shall  be  suffi- 
cient to  assess  and  advertise  all  property  in 
the  name  of  the  person  or  persons,  whether 
dead  or  alive,  who,  at  the  time  the  assess- 
ment was  made,  appeared  to  be  the  owners 
thereof,  upon  the  books  of  the  conveyance 
office  in  the  parish  of  Orleans,  or  In  the  re- 
corder's offices  In  the  other  parishes  of  the 
state,  but  all  property  may  be  assessed  in 
the  name  of  the  real  owner."  Section  3: 
•  •  That  no  assessment  or  tax  sale 
shall  be  set  aside  *  •  •  for  any  error  In 
tbe  description  or  measurement  of  the  prop- 
erty assessed  in  tbe  name  of  the  owner,  pro- 
vided the  property  assessed  or  sold  can  be 
reasonably  Identified."  The  authority  of  the 
general  assembly  to  adopt  this  legislation  is 
not  challenged;  but  It  Is  said  (1)  that  the 
obligations  Imposed  on  the  taxpayer  are  con- 
ditioned upon  the  service  "at  his.  domicile 
or  place  of  business"  of  "the  list"  upon  which 
he  la  to  make  his  return;  and  (2)  that  the 
description  by  which  the  property  In  ques- 
tion was  sold  was  Insufficient  reasonably  to 
identify  It.  It  may  well  be  said  that  the  fail- 
ure of  the  officer  charged  with  that  duty  to 
serve  the  "list"  excuses  the  taxpayer's  fail- 
ure to  make  the  return,  since  the  statute 
contemplates  that  the  return  shall  be  made 
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on  the  Ust  to  be  furnished;  but  neither  the 
failure  to  serve  tbe  list  nor  the  failure  to 
make  the  return  excuses  the  failure  to  assess 
the  property,  nor  Is  It  so  pretended.  And  we 
are  unable  to  discover  any  reason  why.  If 
the  assessment  Is  made,  and  the  rolls  aie 
opened  for  correction,  the  antecedent  failure 
with  respect  to  the  service  of  the  list  and  the 
return  thereon  should  relieve  the  taxpayer 
of  the  obligation  to  complain,  when  the  rolls 
are  opened  for  the  purpose,  of  such  assess- 
ment, If  he  has  any  complaint  to  make. 

Ab  to  the  description:  There  can  be  no 
valid  assessment  of  property  which  Is  not 
Identified.  Hence,  where  the  description  Is 
entirely  insnffldent  to  identify  the  property. 
It  Is  Immaterial  whether  the  owner  complains 
when  the  rolls  are  open  or  at  any  other  time, 
since,  his  failure  to  complain  'does  not  take 
the  place  of  an  assessment.  Upon  the  other 
hand,  there  Is  a  difference  between  the  abso- 
lutely certain  identification  which  results  from 
giving  the  christened  and  aur  names  of  the 
present  owner  with  the  correct  spelling,  the 
number  of  the  lot,  as  stated  In  the  title  by 
which  he  acquired,  with  the  exact  measure- 
ment of  the  property,  and  a  reasonably  cer- 
tain Identification,  which  may  be  none  the 
less  satisfactory  though  deficient  with  re- 
spect to  one  or  more  or  all  of  the  elements 
mentioned.  In  the  Instant  case  the  property 
was  assessed  In  the  name  of  the  mother  of 
the  plaintiffs  in  Injunction,  who  was  the  own- 
er at  the  time  of  her  death,  who  still  appear- 
ed upon  the  books  of  the  conveyance  office 
to  be  the  owner,  and  from  whom  the  plain- 
tiffs acquired  by  inheritance.  It  Is  shown 
that  she  owned  one  lot,  and  but  one,  in  the 
square,  the  boundaries  of  which,  as  given  in 
the  assessment  and  In  her  title,  are  the  same; 
that  the  measurements,  as  so  given,  are  sub- 
stantially the  same;  and  that  the  only  dif- 
ference, of  any  consequence,  between  the  de- 
scription In  the  assessments  and  that  given 
In  the  title,  Is  the  designation  of  the  number 
of  the  lot,  which,  In  the  title,  is  given  as  4, 
while  In  the  assessment  It  is  given  as  26. 
Aside  from  this,  It  appears  that  taxes  for 
one  or  more  years  were  paid  upon  the  assess- 
ments as  made  by  some  one  representing  the 
plaintiffs,  and  that  no  notice,  written  or  oth- 
erwise, was  given  to  the  assessors  concerning 
the  death  of  the  former  owner.  We  are, 
therefore,  of  the  opinion  that,  under  the  cir- 
cumstances of  law  and  fact  as  presented,  the 
plaintiffs  In  injunction  cannot  now  be  heard 
to  complain  of  tbe  assessments.  Succession 
of  Lacroli,  29  La.  Ann.  306;  Smith  v.  City 
of  New  Orleans.  43  La.  Ann.  730,  9  South. 
773;  Poland  v.  Dreyfous,  48  La.  Ann.  83,  18 
South.  906:  In  re  Wenck,  52  La.  Ann.  376, 
26  South.  989;  Hood  v.  City  of  New  Orleans, 
49  La.  Ann.  1464,  22  South.  401;  Hoddlng  v. 
Same,  48  La.  Ann.  983,  20  South.  199. 

2.  And  we  are  further  of  opinion  that  this 
conciosion  embraces  the  question  of  the  suf- 
ficiency of  the  description  for  the  purposes  of 
the  adTertlsement. 


8.  It  Is  said  that,  Inasmuch  as  the  constltu 
tion  of  1879  provided  that  the  pr<^rty  should 
be  sold  for  taxes  without  appraisement,  and 
"should  be  redeemable  at  any  time  for  tbe 
space  of  one  year,  by  paying  the  price  given, 
with  twenty  per  cent,  and  costs  added,"  it 
was  incompetent  for  the  legislature  to  In- 
crease the  penalty  thus  Imposed  upon  the  de- 
linquent taxpayer,  but  that  the  provisions  of 
Act  No.  85  of  18SS  (sections  66.  66).  authoriz- 
ing the  adjudicatee  of  property  sold  for  taxes 
to  take  possession  before  the  ex[riratlon  of  the 
year  within  which,  under  the  constitution, 
tbe  property  could  be  redeemed,  have  that 
effect,  and  hence  are  in  conflict  with  the  con- 
stitution, and  are  void.  We  are  unable  to 
concur  with  this  view.  The  constitutional 
provisions  require  a  sale  of  tbe  property;  and 
a  sale,  whether  with  or  without  right  of  re- 
demption, entitles  the  vendee  to  the  posses- 
sion of  the  thing  sold.  It  was.  therefore, 
competent.  If  not  obligatory,  upon  the  gen- 
eral assembly,  In  adopting  legislation  to  car- 
ry those  provisions  Into  effect,  to  authorize 
the  adjudicatee  to  go  Into  possession  at  once. 

4.  The  next  ground  upon  which  the  attack 
upon  the  title  set  up  by  the  defendant  In  in- 
junction rests  Is  that  the  notice  of  the  Intend- 
ed sale  was  not  given  as  required  by  article 
210  of  the  constitution  of  1870.  The  language 
of  the  article  referred  to  upon  the  subject  of 
notice  is  as  follows,  to  wit:  •  •  The  col- 
lectors shall,  without  suit,  and  after  giving 
notice  to  the  delinquent  In  the  manner  to  be 
provided  by  law  (which  shall  not  be  by  publi- 
cation, except  In  the  case  of  unknown  own- 
ers), advertise,"  etc.  The  "manner  provided" 
by  the  law  under  which  the  sale  In  question 
was  made  was  "that  the  tax  collector  [shah] 
should  address  to  each  taxpayer  who  has  not 
paid  all  the  taxes  which  have  been  assessed 
to  him  on  Immovable  property  a  vnrltten  or 
printed  notice,"  etc  Section  50.  "That  the 
tax  collector  shall  either  deliver  to  each  tax- 
payer in  person,  or  shall  leave  at  his  resi- 
dence or  place  of  business  In  the  parish  of 
Orleans,  one  of  said  notices."  Section  CI, 
Act  No.  86  of  18S8.  It  will  be  observed  that 
the  only  thing  left  by  the  constitution  to  the 
legislature  In  the  matter  of  the  notice  was  tbe 
"manner"  in  which  it  should  be  given,  and 
that  was  regulated  to  the  extent  that  notice 
by  publication,  except  In  the  case  of  unknown 
owners,  was  prohibited.  The  intention  of 
tbe  framers  of  the  constitution,  therefore, 
was  plain  and  unmistakable,— that,  unless  the 
delinquent  was  unknown,  the  notice  shouhl 
be  served  on  him  In  the  manner  to  be  pro- 
vided by  law.  Conceding  that  the  manner  of 
the  service  as  provided  by  the  statute,  1.  e. 
In  person,  or  by  leaving  It  at  the  residence  or 
place  of  business — was  competent,  the  remain- 
ing question  Is,  who  Is  the  "delinquent,"  with- 
in the  meaning  of  the  constltatUmI  This 
question  has  been,  as  we  think,  answered  Id 
the  cases  of  Parish  of  Concordia  v.  Bertron. 
46  La.  Ann.  358,  IS  South.  00,  and  Adotph  v. 
I  Richardson,  S2  La.  Ann.  11B9.  27  South.  665, 
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In  which  It  was  categorically  held  that  the  de- 
linquent is' the  person  wlio  owns  tlie  property 
at  the  time  tliat  the  notice  of  the  sale  Is  to  be 
^  given.  And  we  hare  no  reason  to  be  dissatis- 
fied with  the  doctrine  thus  announced.  Up- 
on the  contrary,  the  more  the  proposition  is 
considered,  the  more  inconceivable  it  seems 
that  the  framers  of  two  constitutions  (for  the 
provisions  of  the  present  constitution  are  sim- 
ilar to  those  of  the  constitution  of  18T9) 
should  display  such  solicitude  upon  the  sub- 
ject of  notifying  "delinquents"  of  the  Intend- 
ed sale  of  property  for  taxes,  only  that  such 
notice  should  be  addressed  to  and  served  up- 
on those  who  have  no  Interest  or  concern  In 
the  matter  either  because  they  are  dead,  or 
because,  being  still  alive,  they  never  owned, 
or  else  have  parted  with,  the  property  which 
is  the  subject  of  the  notice.  Nor  is  this  ques- 
tion affected  by  the  fact  that  the  general  as- 
sembly has  provided  that  the  owner  of  the 
property  who  falls  to  notify  the  assessors  of 
the  death  of  the  former  owner  and  to  avail 
himself  of  the  opportunity  which  Is  afforded 
to  have  his  property  assessed  in  his  name 
shall  hot  thereafter  be  heard  to  complain  that 
it  is  erroneously  assessed  In  the  name  of 
some  one  else.  The  general  assembly  might 
provide  for  the  assessment  of  property  with- 
out the  use  of  any  name  whatever,  and  such 
assessment  would  be  competent  provided  the 
identity  of  the  property  was  otherwise  estab- 
lished. But  that  is  because  there  Is  no  high- 
er law  to  the  contrary.  In  the  matter  of  the 
notice  which  must  precede  a  sale  for  taxes, 
however,  the  constitution  has  spoken,  requir- 
ing such  notice  to  be  given  to- the  owner  at 
the  time;  and  It  is  no  answer  to  the  charge 
that  this  has  not  been  done  to  say  that  the 
notice  was  given  as  the  assessment  was 
made.  In  this  case  the  notices  were  address- 
ed to  Mrs.  Geddes.  who  had  then  been  dead 
nearly  six  years;  and  one  of  them  purports 
to  hare  been  served  upon  her  In  person,  while 
the  other  purports  to  have  been  served  upon 
her  through  her  son,  Clem  Qeddes,  who  was 
then  a  minor.  No  doubt  the  service  of  the 
notice  first  above  mentioned  was  made  npon 
"Mrs.  George  D.  Geddes,"  but  it  was  the  sec- 
ond wife,  and  not  the  person  to  whom  the 
notice  was  addressed.  There  Is  nothing  In 
the  legislation  of  1890  which  attempts  to  au- 
thorize or  validate  such  a  proceeding,  and, 
If  any  attempt  of  the  kind  had  been  made,  It 
would  have  been  Ineffectual,  because  in  con- 
flict with  the  constitution.  Upon  the  ques- 
tion of  notice  the  law  stands  as  It  did  before 
that  legislation  was  adopted,  and  the  rule  in 
Stafford  v.  Twitchell,  33  La,  Ann.  528,  is  still 
applicable,  as  are  also  the  decisions  in  Hoyle 
V.  Athletic  Club,  48  La.  Ann.  879.  19  South. 
937;  Hodding  v.  City  of  New  Orleans,  48  La. 
Ann.  982,  20  South.  199;  Hood  v.  Same,  49 
La.  Ann.  1466,  22  South.  401 ;  CucuUu  v.  Lum- 
ber Co.,  49  La.  Ann.  1445,  22  Sooth.  409; 
Genella  v.  Vincent,  50  La.  Ann.  956,  21  South. 
COO.  For  these  reasons  It  Is  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  berft- 


In  rendered  by  the  court  of  appeals  for  the 
parish  of  Orleans  be  annulled,  avtdded,  and 
reversed,  and  that  the  Judgment  of  the  dis- 
trict court  be  affirmed;  all  costa  to  be  paid 
by  defendants,  appellants  In  InJnnctUm. 


a04  La.) 

VIOKSBURO,  S.  &  P.  R.  00.  v.  TRAYLOB, 

Sheriff,  et  al.    (No.  13,602.) 

(Supreme  Court  of  Louisiana.    Jan.  7,  1901.) 

APPEAL  —  RBVIBW  —  AMENDMENT  OP  JUDO* 
MBINT— TAXATION— RAILROAD  AID 
— PBNAI/riES. 

1.  Where  a  defendant  in  injunction  sets  up 
a  recouTeBtional  demand  which  is  disaliowea 
by  Judgment  of  the  district  court,  he  may,  on 
an  appeal  of  the  plaintiff  in  injunction  from  a 
judgment  against  himself  on  the  main  demand, 
have  the  judgment  upon  the  reconventional  de- 
mand altered  without  appealing  therefrom,  hj 
prayer  for  amendment,  if  it  be  connected  wltii 
and  incidental  to  the  main  demand,  bat  not  if 
it  be  properly  the  subject-mattw  of  a  separate 
and  independent  action. 

2.  The  2  per  cent,  per  month  interest  which 
is  affixed  by  law  as  a  penalty  for  delinquency 
in  the  payment  of  ordinary  governmental  state 
taxes  is  not  affixed  by  law  as  a  penalty  for 
deliuuuency  in  the  payment  of  the  taxes  levied 
in  aid  of  a  railroad  enterprise  under  article 
242  of  the  constitution  of  1870.  The  latter 
bear  legal  Interest,  however,  from  the  dates 
they  became  due  until  payment. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  conrt;  parish 
of  Richland;  Oirey  J.  Ellis,  Judge. 

Bin  by  the  Vlcksbur^,  Shreveport  &  Pa* 
clflc  Railroad  Company  against  W.  N.  Tray- 
loe,  sheriff,  the  New  Orleans  &  Northwestern 
Railway,  and  others.  On  the  insolvency  of 
plaintiff,  J.  H.  McOormlck.  receiver,  was- 
made  a  party.  Judgment  (or  defendants, 
and  plaintiff  appeals.  BeTeraed. 

Stnbbs  ft  Bnaaell,  for  tppellaat  lAzams 
ft  Luce,  for  appellee  New  Orleans  ft  N.  W. 
By. 

NICHOLLS,  a  J.  In  July,  189L  the  Vlcka- 
burg,  Shreveport  ft  Pacific  Railroad  Oompa- 
117  applied  for  and  obtained  from  the  district 
court  tor  the  parish  of  Richland  an  injunc- 
tion restraining  Lem  Scott,  sheriff  of  the  par- 
ish of  Bichland,  ex  officio  tax  collector,  who 
had  made  a  demand  upon  It  for  the  pay- 
ment of  (538.14,  a  special  tax  levied  for  the 
benefit  of  the  New  Orleans  ft  Northwestern 
Railroad  Oompany,  from  proceeding  further 
in  the  collectloh  of  said  tax;  and  In  the  same 
proceeding  the  plaintiff  therein  prayed  for 
Judgment  contradictorily  with  the  said  sher- 
iff and  tax  collector  and  the  police  Jury  of 
the  parish  of  Richland,  decreeing  the  tax  lev- 
led  by  the  said  police  Jury,  requiring  the 
payment  of  5  mills  for  the  New  Orleans  ft 
Northwestern  Railroad  Company  for  10 
years,  unconstitutional,  Illegal,  null,  and  void, 
as  well  as  all  the  proceedings  of  the  police 
Jury  leading  up  to  the  levying  of  said  tax. 
The  New  Orleans  &  Northwestern  Ball- 
road  Oompany  Intervened  In  the  suit,  to  sna- 
taln  the  legality  of  the  tax.  The  ^district  i 
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court  rendered  judgment  against  the  plain- 
tiff In  favor  of  the  defendants,  dissolving 
the  lnjunctl(»i  which  had  been  sued  out  In 
the  action,  at  costs  of  plaintiff,  with  the 
right  reserved  to  the  defendants  and  inter- 
vener to  sue  for  such  damages  as  might 
have  been  caused  thereby,  and  ordering  the 
officers  to  proceed  In  the  collection  of  the 
tax.  On  appeal  to  the  supreme  court  this 
Judgment'  was  affirmed.  The  pleadings, 
facts,  and  Judgments  will  be  found  recited  in 
62  La.  Ann.,  on  page  S12,  27  South.  137  et 
seg.  The  tax  which  the  sheriff  was  at  that 
time  seeking  to  collect  was  the  tax  of  1890. 
On  the  24th  of  March,  1900,  the  plaintiff  com- 
pany filed  In  the  district  court  for  Richland 
parish  a  petition  In  which  It  was  alleged 
that  under  a  proclamation  of  the  president 
of  the  police  Jury  of  Richland  made  in  Jan- 
uary, 1800,  and  a  subsequent  resolution  of 
said  police  Jury,  a  forced  contribution  or  tax 
of  5  mills  was  levied  against  its  property,  to 
an  amount  of  f&S13.74,  for  the  years  1890 
to  1899.  Inclusive,  for  the  benefit  of  the  New 
Orleans  &  Northwestern  Railroad  Company; 
that  It  had  been  notified  on  the  2d  of  March, 
1900,  by  W.  N.  Traylor,  then  sheriff  and  ex 
officio  tax  collector  of  Richland  parish,  "that 
the  subsidy  tax  due  the  Mew  Orleans  & 
Northwestern  Railroad  Company  by  the 
^'Icksburg,  Shreveport  &  Pacific  Railroad 
Company,  according  to  a  Judgment  lately 
rendered  by  the  supreme  court,  was  then  due 
and  unpaid,  and,  if  not  paid  within  twenty 
days  from  that  date,  he  would  proceed  to 
collect  the  same  as  the  law  directed."  Plain- 
tiff annexed  to  this  petition  the  following 
statement,  signed  by  the  sheriff  and  tax  col- 
lector, which  accompanied  the  notice  sent  to 
It.  setting  out  the  amount  claimed  to  be  due 
to  the  New  Orleans  &  Northwestern  Rail- 
road Company  for  taxes,  interest,  and  penal- 
ties. In  default  of  payment  of  which  its 
property  would  be  sold. 
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Total   tl3.249  01 

W.  N.  Traylor,  SberlfT  and  Ex  Offlclo  Coll. 

Plaintiff  alleged  that  the  sheriff  and  tax 
collector  had  Included  la  said  statement, 
over  and  above  the  amount  of  the  taxes  lev- 
led,  and  by  way  of  penalties,  the  sums  of 
$6,430.02.  which  he  declared  he  had  Included 
therein  nnder  Instructions  from  the  New 


Orleans  &  Northwestern  Ballroad  Oompanj. 
Plaintiff  alleged  that  on  the  20th  of  Pebm- 
ary,  1900,  it  had  made  a  formal  trader  of 
the  sum  of  $6,813  (amount  of  the  taxes,  with 
sheriff's  costs)  to  the  New  Orleans  &  North- 
western Railroad  Company,  the  bencficiarj' 
of  the  contribution,  and  It  had  again  made  a 
tender  of  said  amount  on  the  23d  of  March. 
1900,  to  the  sheriff  and  tax  collector;  that 
the  tenders  were  refused.  Plaintiff  averred 
that  the  excess  of  said  demand  above  the 
amount  tendered  as  set  forth,  to  wit,  to  the 
extent  of  $6,430.02,  was  Illegal,  extortionate, 
and  not  dne  or  demandable.  and  that  the 
threatened  attempt  of  the  said  Traylor,  sher- 
iff, to  compel  the  payment  of  same  out  of 
the  property  of  petitioner  was  illegal,  op- 
pressive, and  unjust,  and  will  work  irrepar- 
able Injury  to  petitioner;  that  the  proclama 
tion  of  the  president  of  the  police  Jury,  and 
all  of  the  proceedings  anteceding  said  or- 
dinance of  the  police  jury,  beginning  with 
the  petition  of  property  owners,  fixed  the 
amount  of  the  contribution  annually  for  10 
years  at  S  mills  on  the  taxable  values,  and 
no  more;  that  it  was  a  special-act  proceed- 
ing, and  that  the  proclamation  or  ordinance 
aforesaid  did  not  and  could  not,  under  its 
general  powers  under  the  law,  Increase  or 
extend  the  contribution  beyond  6  mills  per 
annum;  that  article  242  of  the  constitu- 
tion of  1879  expressly  provides  that  such  con- 
tributions shall  not  exceed  S  mills,  nor  ex 
tend  beyond  10  years;  that  Act  No.  35  of 
1886  does  not  Impose,  or  authorize  the  im- 
position of,  the  penalty  demanded;  that  the 
ordinance  of  the  police  jury  does  not  Impose 
it;  that  the  tax  was  a  forced  and  special  as- 
sessment, under  special  laws  and  proceed- 
ings, not  authorizing  the  imposition  of  in- 
terest or  penalties,  and  must  be  strictiy  con- 
strued; that  the  Imposition  of  the  tax  was  a 
forced  contribution,  in  derogation  of  the 
common  right,  and  that  the  laws  authoriz- 
ing the  same,  like  all  such  statutes  of  like 
nature,  must  be  strictly  construed:  that  as 
a  debt,  it  could  bear  no  Interest  until  finally 
liquidated  by  Judgment,  legality  of  the  tax 
being  contested  In  good  faith,  under  advice 
of  counsel,  and  not  declared  legat  until  Feb- 
ruary of  the  present  year;  that  no  law,  stat- 
ute or  otherwise,  imposes  any  penalty  for 
the  nonpayment  of  a  special  or  local  tax  for 
the  benefit  of  railroads,  nor  does  the  ordi- 
nance levying  the  tax  impose  any  penalty, 
or  direct  that  any  be  enforced,  and  there- 
fore the  sheriff  was  without  right  to  demand 
anything  more  than  the  6-mill  tax  on  peti- 
tioner's property,  the  amount  heretofore  ten- 
dered. In  view  of  the  premises,  plaintiff 
prayed  for  an  injunction  restraining  the 
sheriff  of  Richland  from  attempting  to  col- 
lect the  penalties  claimed,  as  above  set  forth, 
to  wit,  $6,430.02,  or  any  other  sum  than  the 
amount  tendered  him  as  aforesaid  in  full  of 
:  petitioner's  liability  for  and  on  accotmt  of 
I  ths  5-mlll  tax  or  forced  contribution  on  its 
1  properly  In  Richland  parish  for  10  years. 
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commeDdns  with  the  year  1890,  It  further 
prayed  for  citation  on  the  sheriff  and  tax 
collector  and  the  New  Orleans  &  Northwest* 
em  Railroad  Ck>mpany.  and  that  upon  final 
trial  the  Injunction  be  perpetuated.  The 
plaintiff  company  haTing  been  placed  In  the 
hands  of  a  receiver,  he  was  made  a  party 
plaintiff.  An  liijunction  Issued  as  prayed 
for. 

The  sheriff  and  tax  collector,  after  plead- 
ing the  general  Issue,  alleged  that  the  taxes 
proceeded  for  were  legally  due  and  exigible; 
that  under  the  law  he  was  entitled  to  collect 
and  enforce  the  penalties  upon  the  principal 
of  said  taxes.  He  Joined  in  and  adopted  the 
answer  of  the  New  Orleans  &  Northwest- 
era  Railroad  Oompany,  and  prayed  to  be  al- 
lowed to  proceed  with  the  collection  and  en- 
forcement of  the  taxes  and  penalties. 

The  New  Orleans  &  Northwestern  Railroad 
Company,  after  pleading  a  general  denial,  al- 
leged that  the  said  taxes  in  favor  of  the  New 
Orleans  &  Northwestern  Railway  Company 
were  legally  exigible;  that  defendant  was  en- 
titled to  2  per  cent,  per  month  as  penalty 
Bp(Hi  said  taxes  from  the  time  they  became 
delinquent  which  was  from  December  31st  of 
each  year  In  which  said  taxes  became  due 
and  payable,  and  that  the  sheriff  was  enti- 
tled to  collect  the  amount  of  the  penalty  as 
well  as  the  Interest  upon  said  taxes  from 
petitioner  and  Its  property;  that  the  plaintiff 
oompany  enjoined  the  enforcement  and  col- 
lection of  said  taxes  In  case  styled  Railway 
Co.  T.  Scott  (La.)  27  South.  137,  alleging  that 
they  were  Illegal  and  unconstitutional  and 
illegally  levied,  which  ■  Injunction  was  dis- 
solved by  the  district  court  of  Klchland  and 
the  supreme  court  of  Louisiana,  and  the  said 
judgment  had  become  final;  that  said  plain- 
tiff could  not  again  enjoin  the  collection  of 
said  taxes  on  other  and  different  grounds, 
aad  that  said  Judgment  was  res  Judicata 
against  plalntlfTs  demand;  that,  lu  the  event 
the  court  should  hold  that  defendant  was 
not  entitled  to  the  enforcement  and  collection 
ot  the  aforesaid  penalty  of  2  per  cent,  per 
month  on  said  taxes  from  Decembw  Slst  of 
the  year  In  which  each  tax  was  due  and  pay- 
able, defendant  was  entitled  to  Interest  upon 
said  taxes  from  the  time  they  became  due 
and  payable,  and  furthermore  entitled  to  In- 
terest as  damages  by  reason  of  the  issuance 
of  the  Injunction  in  the  case  of  Railway  Co. 
V.  Scott  (La.)  27  South.  137,  which  Injunc- 
tion was  finally  dissolved,  and  under  and  by 
means  of  which  Injunction  the  payment  and 
forcemeat  of  said  taxes  was  stayed  and 
restrained,  and  the  use  of  said  amounts  of 
money  withheld  from  defendant;  that  the 
nse  of  said  money  should  be  placed  and  fixed 
.-It  a  per  cent,  per  annum,  and  that,  if  not 
fixed  at  8  per  cent  per  annum,  defendant  was 
&t  least  entitled  to  legal  Interest  on  the 
amooBt  of  said  taxes  from  the  time  they 
l»«anie  due  and  payable;  that  by  reason  of 
'be  Issuance  of  said  Injunction  It  suffered 


damage,  In  the  way  of  securing  a  dissolu- 
tion of  the  same;  that  In  order  to  secure  the 
dissolution  of  said  Injunction,  In  Its  own  be- 
half, and  In  behalf  of  the  sheriff,  tax  col- 
lector,  and  police  Jury  (said  officials  being 
only  nominal  parties  to  the  proceeding,  and 
this  defendant  being  the  real  party  and  owner 
of  the  taxes  enjoined),  defendant  had  to  em- 
ploy and  pay  counsel,  and  pay  all  the  neces- 
sary expenses  to  secure  such  dissolution; 
that,  while  the  pleadings  were  filed  In  the 
name  of  the  police  Jury  and  signed  b^y  the 
district  attorney,  they  were  prepared  and 
drafted,  and  all  services  rendered  in  said 
proceeding,  both  in  the  lower  and  supreme 
courts.  In  the  conduct  and  trial  of  said  liti- 
gation, by  the  counsel  employed  by  this  de- 
fendant, and  that  this  defendant  had  there- 
tofore been  damaged  l>y  the  Issuance  of  said 
former  writ  of  Injunction  In  the  following 
amounts,  to  wit:  For  attorney's  fees  for  serv- 
ices rendered  In  procuring  dissolution  of  said 
injunction  In  the  district  and  supreme  courts 
in  the  sum  of  10  per  cent  upon  the  total 
amount  of  said  taxes,  with  Interest  and  pen- 
alties, and  which  amounted  to  the  sum  of 
$13,239.60.  or,  say,  $1,323.96,  and  the  services 
of  which  said  counsel  were  well  worth  that 
amount;  for  traveling  and  hotel  expenses  of 
counsel  for  defendant  In  attendance  on  court, 
and  which  defendant  paid,  the  sum  of  $100; 
for  attHidance  of  employes  of  defendant  and 
others  as  witnesses  in  said  case,  which  were 
paid  by  defendant  $100;  total,  $l,f)^.96; 
that  on  the  dissolution  of  the  Injunction  In 
the'  Instant  case,  being  the  second  injunction 
Issued  by  plaintiff,  defendant  was  entitled  to 
damages  sustained  by  the  Issuance  of  said 
writ  in  the  amounts  following,  to  wit:  At- 
torney's fees  of  counsel  employed  to  secure 
the  dissolution  of  said  Injunction,  10  per  cent, 
upon  $13,239.60,  being  the  total  amount  of 
said  taxes,  with  Interest  and  penalties,  or. 
say,  $1,323.06,  and  that  said  services  for  the 
procurement  of  said  dissolution  yieve  well 
worth  that  amount;  for  expenses  of  couusel 
In  attendance  upon  court  In  the  trial  of  the 
case,  $1(X);  for  expenses  of  copies,  printing 
briefs,  etc.,  $150;  total,  $1,573.96.  In  view 
of  the  premises,  defendant  prayed  that  the 
injunction  herein  sued  out  be  dissolved,  and 
the  demand  of  plaintiff  rejected;  that  the 
sheriff  be  ordered  to  proceed  with  the  collec- 
tion of  said  taxes  and  penalties,  and  for  the 
recovery  of  the  sum  of  $3,097.92  damages,  as 
hereinbefore  set  out;  and,  In  the  event  the 
court  should  hold  that  defendant  was  not  en- 
titled to  penalties  upon  said  taxes,  then  It 
prayed  for  Judgment  for  Interest  upon  the 
principal  of  said  taxes  from  the  time  they 
became  due  and  payable  at  8  per  cent,  per 
annum,  and,  if  not  at  8  per  cent,  per  annum, 
then  with  legal  Interest  upon  the  principal 
of  said  taxes  from  the  time  they  became  due 
and  payable  each  year,  and  for  all  costs  and 
full  and  general  relief. 
The  district  court  dissolved  and  set  aside 
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the  Injanctlon  at  plaintlfTs  coets,  and  rejected 
all  other  demands  of  both  plalotlff  and  de- 
fendants. Plaintiff  appealed.  The  defendants 
did  not  In  the  supreme  court  defendants 
moved  as  fotlows  to  amend  the  Judgments 
appealed  from:  (1)  In  the  event  the  court 
should  not  hold  that  plalntlCT  should  pa^  the 
statutory  penalty  of  2  per  cent,  per  month 
upK>n  the  taxes  in  contest  from  the  time  due, 
and  in  that  event  only,  they  pray  that  they  be 
allowed  interest  on  the  said  taxes  at  the  tate 
of  8  per  cent,  or  at  least  legal  Interest,  as 
prayed  for  in  the  answer  In  the  lower  court. 
(2)  That  the  demands  of  the  New  Orleans  & 
Northwestern  Railway  and  W.  N.  Traylor, 
sheriff,  for  damages  for  attorney's  fees,  for 
printing  briefs,  for  expenses  of  counsel  In  at- 
tendance upon  court,  and  for  all  damages  as 
set  forth  In  the  answer  of  the  New  Orleans  & 
Northwestern  Railway  Company,  be  allowed 
by  this  court,  and  that  plaintiff  be  declared 
liable  therefor,  for  the  Injunction  Issued  In 
the  case  of  Railway  Co.  v.  Scott  (La.)  27 
South.  187,  and  in  this  case,  and  that  the 
amount  of  attorney's  fees  for  the  dissolution 
of  both  Injunctions  be  determined  and  fixed 
by  this  court,  and  that  the  Judgment  be 
amended  so  as  to  allow  all  the  demands 
claimed  by  the  defendant,  saJd  New  Orleans 
&  Northwestern  Railway  Company,  In  Its 
said  answer;  and  Ihey  finally  pray  for  costs 
and  general  relief. 

Opinion. 

In  the  brief  filed  on  behalf  of  tbe  New 
Orleans  &  Northwestern  Railway  Company, 
appellee  herein.  It  Is  said  that  the  only  ques- 
tions submitted  are:  (1)  Whether  the  New 
Orleans  &  Northwestern  -Railway  Company 
Is  oitltled  to  the  statutory  penally  upon  the 
taxes  due  It  by  the  plaintiff,  or.  In  the  al- 
tematlTe,  to  Interest  and  damages  due  far 
tiie  dissolution  of  the  InJuncHcai  In  the  case 
of  Railway  Co.  Scott  (La.)  27  South.  137; 
(2)  whetiier  the  plaintiff  Is  liable  for  attor- 
ney's fees,  printing  briefs,  expenses  of  coun- 
sel, and  witnesses  In  attendance  on  court, 
and  the  amount  of  attorney's  fees  so  to.be 
paid;  (8)  to  determiiw  tlie  liability  ot  plain- 
tiff In  tbe  present  suit  for  attorney's  fees, 
printing  briefs,  and  other  expenses.  In  the 
event  of  the  dissolution  of  the  injunction. 

Aniellees  contend  that,  whenever  the  term 
"taxes^*  Is  used  generally,  it  ajqjilles  to  all 
burdens  Imposed  under  the  taxing  power, 
whether  or  not  they  be  technically  tans,  as 
distinguished  from  special  assessments;  that 
section  39  of  Act  No.  86  of  1888  (state  rev- 
enue act  of  that  year)  provided  that  "all 
taxes  unpaid  on  the  Slst  of  December,  of 
each  and  every  year,  shall  bear  Interest  at 
the  rate  of  2%  per  month  from  said  date"; 
that  this  covers  all  taxes,  loc^  assessmenls 
Included;  that  section  6  of  Act  No.  35  of  1886 
provided  that  tbe  police  Jury  and  authorities 
"shall  have  the  same  poww  to  enforce  and 
collect  any  special  taxes  that  may  be  ait 


thorlzed  by  such  electicoi  [special  elections 
under  article  242  of  the  constitution]  as  is  ot 
may  be  conferred  by  law  upon  them,  for  the 
collection  of  other  taxes";  that  under  these 
statutes  the  Interest  and  penalties  claimed 
by  the  New  Orleans  &  Northwestern  Railway 
Company  are  due  and  demandable.  The  con- 
tention of  the  plaintiff  in  lnjuncti<m  Is:  (1) 
That  article  242,  Const.  1879,  Umited  forced 
contributions  to  railroads  to  6  mills  for  10 
years,  and  all  legislation  thereunder  la  nec- 
essarily subject  to  the  same  limitation.  0 
The  general  revenue  laws  provide  the  means 
for  enforcing  the  collection  of  ta»a  for  tlie 
support  of  tbe  state  and  Its  several  politicsl 
subdlviBions  only.  (3)  Act  No.  3S  of  18S6  : 
permitted  the  local  political  subdivisions  to 
adopt  the  same  means  to  enforce  and  collect 
a  special  tax  as  the  state  used  for  the  cai- 
forcement  and  collection  of  the  general  tax. 
(4)  This  authority  Is  permissive  only,  and, 
without  affirmative  action  on  the  part  of  the 
local  power.  It  Is  inoperative.  (5)  In  the  ab- 
sence of  any  provision  for  Imposing  penalties 
in  the  ordinance  of  the  police  Jury  which 
levied  the  tax  or  contribution,  no  penalty  ca^ 
be  exacted  by  the  beneficiary.  (6)  Penal 
laws  are  to  be  strictly  construed,  and  in  the 
construction  of  revenue  laws  the  same  gen- 
eral principle  applies  more  especially  with 
reference  to  tlielr  penal  force.  Cooley,  Tax'n, 
p.  200.  (7)  "In  Uie  construction  of  any  grsnt 
of  the  power  to  tax  made  by  the  state  to 
one  of  Its  subdivisions,  the  rule  accepted  Iff 
all  the  authorities  is  that  it  should  be  with 
strictness."  (8)  The.  penalty  (24  per  coit 
per  annum)  sought  to  be  exacted  Is  not  dahn- 
ed  by  tbe  parish,  but  by  the  New  Orleans  & 
Northwestern  Railroad  Oompany,  becomes  a 
part  the  bonus,  limited  in  article  24J 
and  t3ie  legislatlw  to  6  mills  for  10  years, 
and  Is  extraconstltutional.  (9)  'Taxes"  and 
"forced  contributions"  are  not  ■  synonyms. 
The  forma:  is  constitutional,  and  the  lattor  Is 
derived  from  some  'Vagrant  power."  Ptorl- 
Blon  Is  made  In  tbe  revenue  laws  for  penalties 
for  the  nonpayment  of  taxes,  but  none  for 
forced  contrlbutlonB.  Chamock  r.  Leree  Ool, 
%  La.  Ann.  828;  Blauufactnrlng  Ga  t. 
Ghieen,  89  La.  Ann.  460-lt^  1  SonflL  818; 
Paving  Co.  T.  Gogreve,  41  La.  Ann.  265,  5 
SouHl  SM;  Munson  v.  Commlsslonos,  43 
La.  Ann.  28,  82.  8  South.  900;  Minor  r.  Das-  . 
pit  43  La.  Ann.  337,  9  South.  49.  (10)  Tbe 
power  to  enforce  payment  of  a  debt  1^  the 
sale  of  property'  doea  not  carry  with  It  an 
Increase  of  the  debt*  as  penalty  or  otherwise  ' 

In  support  of  the  .correctness  of  their  posl- 
tions,  we  are  referred  to  onr  decisions  In  Pav- 
ing Co.  T.  Watt,  51  La.  Ann.  1349,  26  South. 
70,  and  City  of  Shreveport  t.  Prescott,  51 
La.  Ann.  1922,  26  South.  6^  46  L.  R.  A.  188. 
Counsel  furnish  us  In  addition  with  the  fol- 
lowlug  propositions,  as  being  law,  and  sus- 
tained by  the  authorities  whom  th^  dte: 
'The  payment  of  local  assessments  may  sot 
be  enforced      the  Imposition  of  fines  and 
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penalties  by  the  munlclwillty-  25  Am.  ft 
Eng.  Edc.  Law,  565;  Qrldley  t.  City  of 
BloomlDston.  88  IlL  S64.  30  Am.  Rep.  566. 
Statutes  proTtdlng  penalties  for  noqpayment 
of  taxes  do  not  apply  to  local  assessments  un- 
less sndk  statutes  aie  expressly  made  ap- 
plicable thereto.  Hosmer  t.  Dzainage  Dlst, 
134  HL  817.  25  N.  H.  747;  Bothwell  t.  MiUI- 
kan,  IM  Ind.  162.  2  N.  B.  OSe.  3  N.  E.  816; 
Maple  T.  Borough  of  Beltzhoover  (Pa.  Sup.) 
IS  AtL  660;  Smitb  T.  Borough  of  Kingston, 
120  Pa.  St  357,  14  AtL  170;  25  Am.  ft  Eng. 
Eac  Law,  S6S.  A  monldpal  corporation  can- 
not Impose  a  penalty  for  neglect  to  pay  taxes 
promptly  oalesB  expressly  authorized  by  law 
to  do  so.  Cooley.  Tax'n,  315,  quoting  City 
CooDdl  T.  Dnnbar,  GO  Ga.  387.  An  attempt 
to  collect  anything  In  excess  of  five  mills  for 
tea  years  Is  beyond  the  power  of-  the  ao- 
thwitles,  and  In  excess  of  the  constltntloual 
limitation  txeA  as  that  of  the  tax.  Snell  t. 
Campbell  (a  G.)  24  Fed.  886.  An  assess- 
ment tar  the  benefit  of  a  local  public  Im- 
proTemoit  Is  In  Its  nature  a  tax.  and  as  such 
carries  no  Interest  by  way  of  penalty  for 
nonpayment,  unless  the  law  so  e^ressly  pro- 
vided. Sargent  t.  TutUe.  67  Conn.  162,  Si 
Aa  1028,  32  L.  R.  A  822.  A  county  tax  on 
nllroads,  payable  by  a  statute  at  a  certain 
time,  does  not.  In  the  absence  of  statutory 
proTis-'ons.  besr  Interest  If  not  paid  when 
iliir,  nor  can  such  interest  be  collected  as 
damages.  Kentucky  Cent.  R.  Co.  t,  Pendle- 
ton Ca  (Ky.)  2  8.  W.  176;  State  t.  South- 
western R.  B.  Ca,  70  Oa.  11;  7  Rap.  ft  U. 
Ry.  Dig.  p.  087.  Taxes  are  not  debts,  within 
the  legal  meaning  of  the  term,  and,  in  the 
absence  of  a  statutory  provision,  interest  can- 
not be  rec^ved  thereon.  Lane  Co.  t.  Oregon, 
-  WalL  80,  19  L.  Ed.  101;  LoulBvtlle  ft  N.  B. 
Co.  T.  Com.  (Ky.)  12  8.  W.  1064;  Perry  Co. 
V.  Selma,  M.  &  M.  R.  Co.,  66  Ala.  S81;  Rap. 
ic  M.  Ry.  Dig.  p.  006;  Meriwether  v.  Garrett, 
102  U.  S.  513.  26  I*  Bd.  197." 

Article  202  of  the  constitntlon  declares 
that  the  taxing  powers  may  be  exercised  by 
the  general  assembly  tor  state  purposes,  and 
by  municipal  rarporatioiw.  under  authority 
granted  to  them  by  the  general  assembly, 
for  parish  and  municipal  purposes.  Article 
20ft  declares  that  the  taxing  power  shall  be 
exercised  only  to  carry  oa  and  maintain  the 
goremment  of  the  state,  and  the  public  in- 
sUtutions  thereof;  to  educate  the  children 
of  the  state;  to  pay  the  principal  and  Inter* 
est  of  the  public  debt;  to  suppress  Insurrec- 
tion, repel  Inrsslon.  or  dtftend  the  state  in 
time  of  war;  to  supply  the  citizens  of  the 
state  who  lost  a  limb  or  limbs  in  the  mili- 
tary service  of  the  Confederate  States  with 
mibstantlal  arUfldal  Umba  during  life;  and 
for  levee  purposes,  as  herein  provided.  By 
the  200th  article  'the  state  tax  on  property 
(or  all  purposes  whatever.  Including  ex- 
penses of  government  schools,  levees,  and 
Interest,  shall  not  exceed  in  any  one  year, 
six  mills  on  the  dollar  of  Its  assessed  valua- 
Hon.  If  the  ordinance  regarding  the  bonded 
20  80^10 


debt  of  the  state  is  adopted  and  ratified'  by 
the  people,  and,  If  said  ordinance  Is  not 
adiwted  and  ratified  by  the  people,  ssld  atate 
tax  for  all  purposes  aforesaid  shall  not  e»> 
ceed  in  any  one  year  fllve  mills  on  the  dol- 
lar of  the  assessed  raluatlon  of  the  property, 
and  no  parish  or  municipal  tax,  for  all  po^ 
poses  whatsoever,  shall  exceed  ten  mills  on 
the  dollar  of  valuation:  provided,  titat  for 
the  purpose  of  erecting  and  constructing 
putdic  buildinga,  bridges,  and  works  of  pub- 
lic Improvement  hi  parishes  and  municipal'' 
itiea.  the  rates  of  taxation  herehk  limited' 
may  be  increased  when  the  rate  of  such  Id-  . 
crease  and  the  purpose  for  which  it  is  in- 
tended shall  have  been  submitted  to  a  Tote* 
of  the  property  tax  payers  of  such  parishes 
or  municipalities  entitled  to  a  vote,  under 
the  election  laws  of  the  state,  and  a  majority 
of  same  voting  at  such  election  shall  have 
voted  therefor."  Article  242  declares  "that 
the  general  assembly  shall  have  poww  to 
enact  general  laws  authwlzing  the  parochial 
or  municipal  authorities  ot  the  state,  under 
certain  drcumstauces,  by  a  vote  of  the  ma- 
jority property  tax  payers  In  number  anA 
In  value,  to  levy  special  taxes  In  aid  of  pub- 
lic improvements  or  railway  enterprlseec: 
provided,  that  such  tax  shall  not  exceed  the* 
rate  of  five  mills  per  annum  nor  ntend  for 
a  longer  period  than  toi  years." 

In  FuUilove  V.  Police  Jury,  51  La.  Ann. 
8S0,  25  South.  802,  we  were  called  upon  to 
examine,  and  to  sune  extent  pass  upon,  the 
provisions  ot  the  articles  of  the  constitutloifc 
herein  copied,  and  declared  that  the  special 
taxes  referred  to  In  artlde  242  constituted  » 
class  of  taxes  s^rate  and  distinct  froia 
those  referred  to  in  articles  202-204,  200; 
that  the  parochial  anthoiltin  in  levying 
those  taxes  occupied  a  dUTerent  position  from 
that  which  they  occupied  in  levying  taxeo 
strictly  and  properly  parochial;  that  In  this 
latter  matter  they  were  acting,  rather,  as 
public  agencies  provided  by  the  constitution 
for  carrying  out  the  will  at  the  ta:q»ayer» 
of  the  dlffKoit  parishes,  wlien  called  into 
exlstrace  and  made  known  as  provided  ftor 
by  the  constitution  in  article  242.  and  in 
the  statutes  enacted  thereunder.  We  tblaik. 
it  plainly  appears  that  tiiese  special  taxes, 
when  levied,  are  not  levied  as  the  result  of 
the  will,  on  that  sut^Iect.  of  the  police  Juries, 
acting  as  legislative  bodies  for  and  on  btibalt 
of  the  parishes,  but  that  they  are  levied  In 
enforcement  of  the  will  ot  the  majority  of 
the  taxpayers,  evidenced  by  their  vote  at  a 
special  election  called  for  that  purpose;  the 
said  expressed  will  of  the  majority  braring 
down,  by  force  ot  constitutional  power  and 
authority,  the  expressed  will  ot  the  minority. 
It  wni  be  seen  that  the  levy  of  the  tax  Is 
partiy  voluntary  and  partiy  coerced;  that, 
to  the  extent  that  it  Is  voluntary.  It  is  the 
result  of  the  Individual  wills  of  a  majority 
of  the  taxpayers,  brought  to  bear  directly 
upon  the  particular  subject-mattw  tbroogb 
their  own  votes;  and  that  to  the  extmk 
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tbat  It  Is  coerced,  It  IB  the  reBoIt  of  the  Indi- 
vidual wills  of  the  minority,  brought  to  bear 
Ttpon  the  particular  subject-matter,  having 
been  made  to  yield  to  that  of  the  majority, 
ai  the  wlU  of  the  minority  of  creditors  In  a 
respite  proceedli^  la  overborne  and  made 
to  yield  to  that  of  the  majority.  These  spe- 
cial taxes  tber^ore'owe  their  colgln  to  a 
dUferent  source  through  an  entirely  different 
process  from  that  of  the  general  taxes  voted 
for  and  levied  by  the  police  Jury  acting  as  a 
legislative  body.  They  not  only  differ  from 
the  gen^l  taxes  In  these  respects,  but  the 
object  to  which  the  money  levied  by  such 
taxation  la  to  be  applied  is  entirely  different 
from  those  to  which  genial  taxes  are  to  be 
applied.  It  Is  no  part  of  the  governmental 
dnty  of  police  Juries  to  nmstract  railroads, 
as  It  Is  to  build  a  court  house  or  a  Jail  or 
to  conatnict  bridges.  A  court  house,  a  Jail, 
or  a  bridge,  when  buUt,  remains  In  kind,  and 
becomes  the  propwty  of  the  parish.  A  rail- 
road, when  built  through  the  aid  of  special 
taxes,  remains  the  property  of  the  cotpora- 
tlMi  bnlldlng  the  same.  It  passes  out  and  be- 
yond the  control  of  the  police  Jury,  and  the 
benefit  received  by  the  people  of  the  parish 
through  their  contribution  Is  only  Indirect 
and  consequential.  While  the  amounts  lev- 
led  for  that  purpose  are  In  the  nature  of 
taxes,  inasmuch  as  they  are  Imposed  to  some 
extent,  at  least,  under  governmental  author- 
ity, they  are' not  taxes  in  the  sense  which 
that  term  bean  with  refermce  to  strictly 
■governmental  taxes.  'Vbey  are  contributlonB 
to  the  attainment  of  a  certain  purpose,  bat 
removed  from  being  strictly  donations  by 
reason  of  their  partially  compulsory  charac- 
ter.  They  are  contributions  made  In  Invltum 
under  constitntlonal  authority,  based  upon 
presumed  benefits  to  be  received.  In  Sar- 
gent V.  Tuttie,  er  Conn.  162,  84  Atl.  1028,  82 
Jj.  R.  A.  623,  the  supreme  court  of  Connec- 
ticut, referring  to  a  claim  made  for  Interest 
upon  an  amount  due  on  an  assessment  for 
a  sewer,  said:  "The  second  proposition,  to 
the  effect  that  a  tax  carries  no  Interest  as 
such,  by  way  of  penalty  tor  nonpaymoit, 
unless  the  law  so  provided,  Is,  we  think,  a 
correct  statem«it  of  the  law.  Most  of  the 
cases  In  which  Interest  may  be  received,  un- 
der our  law.  In  the  absence  of  any  statute 
regalattng  the  matter,  are  enumerated  in 
Beileck  v.  French,  1  Cbnn.  82,  6  Am.  Dec 
185;  and,  clearly,  assessments  of  this  kind 
do  not  come  within  any  of  the  classes  there 
enumerated.  It  will,  we  think,  also  be  found 
true  that  whenever  taxes  have  carried  In- 
terest, whether  as  such  or  by  way  of  pen- 
alty, it  has  been  by  virtue  of  some  statutory 
provision  to  that  effect.  And  this  Is  as  It 
should  be.  At  best,  a  tax  Is  a  burden.— a 
necessary  one,  It  Is  true,  but  none  the  less  a 
burden,  imposed  on  the  taxpayer  without  ref- 
erence to  his  consent;  and  It  seems  reason- 
able to  hold  that  any  Increase  of  that  bur- 
den, by  way  ot  penalty  or  otherwise,  sbonld 
be  expressly  made  by  the  power  which  Im- 


poses, and  that  nntll  the  le^slative  win  to 
increase  the  burden  by  the  addition  of  in- 
terest has  been  clearly  expressed.  Interest 
Bhonld  not  be  allowed.  This  conclusion, 
which,  on  principle,  seems  reasonable,  is  sup- 
ported more  or  less  strongly  by  the  follow- 
ing authorities.  [Citing  a  large  number  o^ 
authorities.]  We  think  the  rule  thus  ap- 
plied in  the  case  of  taxes,  as  (»dinarily  1^ 
down.  Is  applicable  to  the  kind  of  taxes  here 
In  question,  and  that,  unless  some  public 
statute  or  the  city  charter  expressly  or  by 
clear  Implication  authorised  the  collectimi 
of  interest,  It  was  not  ci^ectible.  The  re- 
maining question,  then,  is  whether  atich  au- 
thority was  conferred  upon  any  one,  either  by 
sune  public  statute  or  by  the  city  charter. 
At  the  time  those  assessments  were  made; 
in  1878,'  and  ever  since.  Interest  was  and 
1ms  been  collectible  on  ordinary  overdue 
taxes  in  Kew  Haven,  under  the  provltions 
of  the  General  Statutes  of  1866,  whldi  are 
still  In  force  In  that  city;  but  It  Is  not  claim- 
ed, nw  can  it  be  reasonably  dalmed,  that 
the  aforesaid  provIslonB  are  applicable  to 
the  assessments  bece  In  queetitm,  for  those 
provisions  deariy  relate  solely  and  only  to 
ordinary  taxes  laid  in  the  ordinary  way  by 
the  dty  or  town  ot  New  Haven;  and.  al- 
though we  hold  an  assessment  of  benefits 
to  be  a  tax.  it  Is  clearly  not  a  tax  of  the  kind 
specified  in  those  provisions." 

It  is  easily  understood  why  penalties  for 
nonpayment  of  ordinary  governmental  tai:es 
when  due  should  be  exacted  by  law.  The 
necessity  for  mon^  to  cany  forward  prop- 
erly the  functions  of  government,  and  the 
consequences  to  the  public  which  would  un- 
avoidably result  from  the  failure  ot  dtlzens 
to  comply  promptly  with  the  obligation  to 
pay  their  taxes  to  the  government,  make  It 
Imperative  to  resort  to  very  severe  meOiods 
for  enforcing  the  same.  The  high  rate  of  in- 
terest Imposed  by  way  of  penalty  upon  delin- 
quent taxpayers  is  not  Imposed  to  enrich  the 
state,  but  to  coerce  the  paymoit  of  the  tax. 
Considerations  of  this  character  are  entirely 
absent  as  grounds  for  enforcing  the  payment 
of  the  special  taxes  by  property  owners,  due 
by  them  In  aid  of  a  railroad  enterprise.  It 
cannot  be  reasonably  supposed  that  the  gen- 
eral assembly  or  the  parochial  authorities.  In 
raacting  laws  or  ordinances  compelling  the 
prompt  payment  of  taxes  through  the  impo- 
sition of  heavy  pmalties  for  delay  in  that 
respect,  could  or,  would  Intend  tbat  provt- 
siona  of  that  character  should  be  made  aTail- 
able  by  a  private  corpontSon  tor  the  enforce- 
ment of  contributions  to  Itself.  We  are  of 
the  opinion  that  the  provisions  of  section  39 
of  Act  No.  SS  of  1888,  that  "all  taxes  unpaid 
on  the  first  of  December  of  each  and  evers 
year  shall  bear  Interest  at  the  rate  of  two 
per  cent,  per  month  from  aald  date,**  do  not 
apply  to  taxes  levied  in  aid  of  a  railroad  ah 
terprlse  under  article  342  (tf  the  constitution 
of  1S79.  We  are  also  of  the  opinion  that  tbe 
sixth  section  of  Act  No.  VS  of  1^6,  provld- 
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lug  that  "the  police  Jury  and  autborltlea  shall 
bave  the  same  power  to  enforce  and  collect 
any  special  taxes  that  may  be  authorized  by 
such  elections  [special  elections  under  article 
242  of  the  constitution],  as  Is  or  may  be  con- 
ferred by  law  upon  them  for  the  collection 
of  other  taxes,"  refers  simply  to  the  mode 
or  method  of  the  collection  of  taxes.  Mlra- 
mon  T.  City  of  New  Orleans,  52  La.  Ann. 

28  South.  107.  Assuming  the  right  of 
the  general  assembly  or  the  police  Jury  to 
extend  to  the  railroad  corporations  the  bene- 
fit of  such  provisions,  the  conferring  of  such 
a  right  would  hare  to  be  expressed  In  the 
clearest  and  most  positive  language.  A  com- 
parison of  the  amounts  due  by  the  plaintiff 
in  Injunction  for  the  special  taxes  themselves 
with  the  amounts  claimed  as  penalties  for 
delinQuency  In  payment  of  the  .same  will 
show  results  which  neither  the  legislature 
nor  the  police  jury  could  have  possibly  in- 
tended. It  Is  not  claimed  or  pretended  that 
the  ordinances  of  the  parish  of  Richland  men- 
tioned In  any  way  or  at  any  time,  In  connec- 
tion with  the  qKClal  tax  In  aid  of  the  New 
Orleans  &  Northwestern  Railway  Company, 
the  matter  of  2  per  cent,  a  month  by  way  of 
penalties  or  interest  upon  the  taxes.  We  bare 
examined  the  ordinance  of  the  police  Jury  (the 
only  one  in  the  record)  levying  th6  special  tax 
for  the  year  1890.  We  assume  that  ordinan- 
ces of  a  similar  character  were  enacted  each 
year  after  the  year  1890,  and  that  copies  of 
the  same  were  placed  in  the  hands  of  the  sher- 
iff of  Richland,  ex  officio  tax  collector,  and 
constituted  the  legal  warrant  or  authority  for 
his  action  in  the  premises.  The  particular  or- 
dinance we  have  referred  to  declared  It  to 
liave  been  ordained  by  the  police  Jury  of  Rich- 
land: "(1)  That  a  special  tax  of  Qve  mills 
per  annum  on  the  dollar  for  the  period  of  ten 
consecutive  years  on  the  taxable  property  of 
Richland  parish.  In  aid  of  the  New  Orleans  & 
Northwestern  Railway  Company,  be  levied, 
beginning  in  and  with  the  current  year  [1800], 
and  that  the  q)eclal  tax  of  five  mills  on  the 
dollar  wlilch  Is  levied  on  the  taxable  property 
be  extended  on  the  rolls  of  1890,  and  ordered 
to  be  collected,  and  paid  over  to  the  New  Or- 
lesns  &  Northwestern  Railway  Company,  its 
ncceasors  or  assigns.  (2)  Fnrtber  ordained 
that  all  of  said  tax  when  collected  shall  be 
paid  over  to  the  New  Orleans  &  Northwestern 
Railway  Company,  Its  successors  or  assigns, 
and  that  the  ordinance  take  effect  from  Its 
passage."  There  Is  nothing  In  this  ordi- 
nance which  either  directs  the  tax  collector 
to  collect  2  i>er  cent,  per  month  Interest  upon 
the  special  taxes,  or  which  authorizes  him 
OD  his  own  motion  to  extend  this  penalty 
Upon  the  rolls  and  collect  the  same.  Cooley, 
Id  his  work  on  Taxation  (chapter  14),  on  the 
subject  of  the  "Collection  of  the  Tax,"  says: 
"When  the  penalty  Is  Imposed  in  the  course 
of  the  proceedings  to  assess,  and  by  officers 
vho  for  that  purpose  exercise  a  quasi  judi- 
cal authority,  and  where  the  par^  Is  given 
tbe  opportunity  to  be  heard  and  contest  Us 


delinquency  either  before  the  assessing  officer 
or  In  some  form  of  appeal,  the  imposition  of 
a  penalty  does  not  seem  to  be  out  of  harmony 
with  the  general  spirit  or  general  course  of 
tax  proceedlnj^,  and  perhaps  may  be  sus- 
tained on  the  same  principles  ^hat  support 
tax  laws  In  general  But  we  should  doubt 
the  right  to  make  any  finding  by  such  tri- 
bunal conclusive,  and  there  may  be  reason 
to  question  whether,  for  payment  of  a  tax,  it 
Is  competent  for  the  government  to  authorize 
any  merely  ministerial  officer  to  Impose  a 
penalty,  though  a  reasonable  Interest  and  the 
expenses  and  costs  occasioned  by  the  delay 
might  doubUesB  be  demanded  and  collected. 
The  point  Is  not  left  la  a  very  satisfactory 
state  on  the  authorities."  See  Scammon  v. 
City  of  Chicago.  44  111,  269-278;  Town  of 
Wauwatosa  v.  Gunyon,  26  Wis.  S71-276. 
The  sheriff,  ex  officio  tax  collector.  In  the  pres- 
ent case  was  charged,  at  the  utmost,  with  the 
duty  of  collecting  the  taxes  he  was  ordered 
to  extend  upon  his  rolls,  with  legal  Interest 
thereon  from  the  dates 'at  which  they  respec- 
tively became  due.  The  New  Orleans  & 
Northwestern  Railway  Company  was  not  au- 
thorized to  give  him,  nor  was  he  authorized 
to  receive  from  It,  Instructions  to  Impose  a 
penalty  of  2  per  cent,  per  month  upon  the 
taxpayer.  We  are  of  the  opinion  that  the  tax 
collector  was  without  authority  to  demand  of 
the  Vlckaburg,  Shreveport  Sc  Pacific  Railroad 
Company  2  per  cent.  Interest  per  month  on 
the  amount  of  the  different  annual  taxes  from 
the  time  they  respectively  fell  due;  that  It 
was  Justlfed  1u' resisting  such  a  demaud,  and 
in  enjoining  him  from  enforcing  the  same. 
The  court  is  of  the  opinion,  however,  that  the 
plaintiff  company  owed  legal  Interest  on  such 
annual  taxes  from  the  time  they  respectively 
fell  due  until  paid;  the  liability  for  this  in- 
terest resulting,  not  from  any  action  of  the 
sheriff  himself,  nor  of  the  New  Orleans  & 
Northwestern  Railroad  Company,  nor  the 
parochial  authorities,  but  from  the  terms  of 
the  state  law.  which,  in  article  1938,  Rev. 
Civ.  Code,  declares  that  "all  debts  shall  bear 
Interest  at  the  rate  of  five  per  cent,  per  an- 
num from  the  time  they  become  due,  unless 
otherwise  stipulated."  While  it  may  be  true 
that  the  IlabiUty  for  the  tax  does  not  fall 
under  the  strict  definition  of  the  word  "debt."  " 
yet  the  relations  between  the  parties— the 
party  owing  the  taxes  and  tbe  party  to 
whom  they  are  due— are  deemed  sufficiently 
contractual  In  character  to  warrant  the 
court  In  holding  that  legal  Interest  Is  due 
upon  the  annual  taxes  from  the  date  of  their 
respective  maturities.  Such  being  tbe  case, 
the  tender  made  by  the  plaintiff  in  Injunc- 
tion was  Insufficient  The  plaintiff  company 
owes  these  different  taxes,  with  legal  Inter- 
est thereon  from  the  tfme  they  respectively 
became  exigible  until  paid. 

We  now  direct  our  attention  to  the  claims 
set  up  by  the  defendants  In  their  answer. 
There  are  two  demands  contained  therein; 
one  covering  a  demand  for  Intereat  and  at- 
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tomey's  fees,  resulting  from  the  first  Injune- 
tlon,  and  the  second  claiming  Interest,  at- 
torney's fees,  damages,  etc.,  resulting  from 
the  last  Injunction.  A  qnestlon  has  been 
raised  as  to  whether  these  demands,  having 
been  disallowed  by  the  district  court,  and 
defendants  not  having  appealed  themselves, 
are  before  us  on  the  present  appeal,  through 
a  prayer  for  an  amendment  of  the  Judgment 
below.  Appellees  declare  that  particular 
question  was  passed  upon  In  Lange  v.  Ba- 
ranco,  32  La.  Ann.  697-0S)i).  The  claim  for 
damages  as  resulting  from  the  second  Injunc- 
tion Is  Incidental  to,  and  directly  connected 
with,  plaintiff's  proceedings  In  the  present 
suit.  It  falls,  therefore,  under  ttie  doctrine 
announced  In  the  case  cited.  The  claim  for 
damages,  etc.,  resulting  from  the  first  In- 
junction occupied  the  same  relation  to  that 
particular  proceeding  which  the  other  does 
to  the  second;  but  Instead  of  passing  upon 
it  when  Judgment  was  rendered  In  the  first 
milt,  the  rights  of  the  parties  touching  the 
same  were  reserved.  By  that  action  they 
became  the  subject  of  a  separate  and  Inde- 
pendent suit  or  demand,  and  that  is  the  posi- 
tion which  they  occupy  In  the  present  ac- 
.tion.  It  was  Incidental  to  the  first  Injunc- 
tlwi,  but  not  to  the  second.  From  that 
standpoint,  we  think  defendant  should  have 
appealed  from  th^  Judgment  disallowing  It  In 
the  present  suit.  It  cannot  be  altered  or 
reversed  by  simple  prayer  for  amendment 

The  Judgment  appealed  from  Is  erroneous, 
and  It  Is  hereby  ordere^l,  adjudged,  and  de- 
creed that  the  same  be,  and  the  same  Is  here- 
by, annulled,  avoided,  and  reversed.  It  Is 
now  ordered,  adjudged,  and  decreed  that  the 
Injunction  which  Issued  herein  in  the  dis- 
trict court  in  favor  of  the  plalntiCf  In  injunc- 
tion be,  and  the  same  Is,  reinstated  and  pei'- 
peluated,  to  the  extent  of  restraining  the 
sheriff  and  ex  officio  tax  collector  of  the  par- 
ish of  Richland  from  enforcing  payment  of 
the  &-mlU  tax  referred  to  In  the  pleadings 
herein  on  the  property  of  the  plaintiff  In  in- 
junction for  an  amount  over  and  abcfve  the 
said  taxes,  with  legal  Interest  thereon  from 
the  date  at  which  payment  of  said  taxes 
became  respectively  due  until  paid,  with 
costs  and  commissions.  It  is  further  or- 
dered, adjudged,  and  decreed  that  said  in- 
junction, in  BO  far  as  it  restrains  the  said 
sheriff  and  tax  collector  from  enforcing  pay- 
ment of  said  {ftxes,  together  with  legal  in- 
terest thereon,  from  the  dates  at  which  pay- 
ment became  respectively  due  until  paid, 
with  costs  and  commissions,  be,  and  the 
same  Is,  dissolved;  and  the  said  sheriff  and 
tax  collector  is  hereby  adjudged  and  decreed 
to  enforce  payment  of  said  taxes,  with  said 
legal  interest  thereon  until  paid,  with  costs 
and  commissions,  and  be  is  directed  to  pro- 
ceed with  the  collection  of  said  taxes  and 
legal  Interest  costs  and  commissions.  It  Is 
further  ordered,  adjudged,  and  decreed  that 
the  defendants  in  injunction  pay  the  costs  in 
the  district  court,  also  the  costs  of  appeal. 


CASTER  T.  STATS. 
(Supreme  Oonrt  of  Mlsdssippi.  J^n.  21, 1901.) 

CRIMINAL.  LAW— PROSEICUnON  FOR  FBLONT— 
TRUIj-rATTBNDANCB  AND  CUS- 
TODY OP  JURY. 
In  a  prosecution  for  a  felony,  departure 
of  the  Jory  from  the  conrt  room  for  a  few  min- 
ntes  to  go  across  the  street  to  a  water-closet 
unattended  by  an  officer  subjects  them  to  a 
BQspicion  of  improper  Influence,  and,  if  it  is 
not  runoved,  the  act  vitiates  their  verdicL 

Appeal  from  circuit  court.  Sunflower  coun- 
ty; F.  EL  Larkin,  Judge. 

George  Carter  was  convicted  of  larceny, 
and  he  appeals.  Reversed. 

Johnscm  &  Obapman,  for  app^ant  Mon- 
roe McClurg,  Att7.  Gen.,  for  the  State. 

TE31RAL,-  J.  George  Carter  was  tried  an4 
convicted  in  the  circuit  court  of  Sunflower 
county  of  grand  larceny,  and  was  sentenced 
to  the  penitentiary  for  three  yeara  He  ex- 
cepted to  several  rulings  of  the  court  In  the 
admission  of  testimony  and  in  the  giving  of 
Instructions,  but  we  find  no  error  eommittvd 
in  that  behalf.  He  also  moved  for  a  new 
trial,  which  was  reused.  One  ground  of  the 
motion  was  that  the  Jury  had  during  the 
trial  gone  from  the  court  room  and  into  and 
across  the  public  street  to  a  house  of  office 
there  situate,  and  during  that  time  they 
were  not  under  the  supervision  of  any  offi- 
cer. Upon  the  hearing  of  the  motion  R.  P. 
Miller  testified  that  he  was  deputy  sheriff, 
and  was  in  the  court  room  when  the  jury,  oi 
one  of  them,  requested  permission  of  the 
court  to  retire  for  a  few  minutes;  that  per- 
mission was  given,  and  that  the  Jury  left  the 
court  room,  and  went  some  hundred  yards 
across  a  public  street  to  the  water-closet,  and 
that  no  officer  went  with  them,  so  far  as  he 
knew.  This  Is  the  substance  of  the  record 
on  this  point  and  It  Is  claimed  that  It  la  In- 
sufllclent  to  overcome  the  effect  of  tne  max- 
im, "Omnia  rite  acta  esse  preranmuntur." 
But  we  think  the  testimony  of  Miller  shows 
that  the  Jury  were  unattraded  by  an  ofllca 
while  absent  from  the  court  room,  and  w< 
suppose  that  If  the  fact  bad  been  otherwise, 
tl^e  Judge  would  have  so  certified  in  the  bill 
of  exceptions,  as  such  matters  are  under  hi: 
supervision.  But  If  the  matter  had  paasec 
from  his  recollection,  it  would  have  been  at 
easy  matter  for  the  district  attorney  to  havt 
proven  such  attendance.  We  conclbde  tb( 
fact  to  be  that  the  Jury  was  absent  from  tb< 
court  room  for  some  minutes  unattended  bj 
any  officer  of  the  court.  It  la  said  that  th< 
rule  of  the  common  law  is,  where  the  joron 
depart  from  the  bar,  a  bailiff  must  be  swon 
to  attend  them.  A  departure  from  this  ruU 
Is  an  irregularity  which  vitiates  the  verdict 
unless  it  be  affirmatively  shown  that  it  ii 
above  su^Iclon.  In  this  state  the  rule  I< 
modified  In  reference  to  misdemeanors  anc 
in  civil  cases,  but  It  obtains  In  all  Its  forct 
In  respect  to  felonies.  The  departure  of  th< 
Jury  from  toe  l»r^tf5f,^g«ttended  bj 
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an  officer  stibjecta  it  to  a  suBpIdon  of  Im- 
proper Influence,  which  was  not  removed, 
and  the  verdict  cannot  be  upheld.  Our  court, 
la  all  the  cases  before  It,  haa  spoken  with 
one  voice  in  favor  of  this  rule;  the  only  one 
that  can  Insure  the  purity  of  the  verdict 
Hare  v.  State,  4  How.  187;  Boles'  Case,  13 
Smedes  &  M.  398;  Organ's  Case,  26  Miss.  78; 
Prewitt  T.  State,  65  Miss.  438,  4  South.  34G; 
Durr  V.  State,  53  Miss.  425.  In  Organ's  Case 
the  separation  of  one  Juror  from  the  superin- 
tendence of  the  balllCC  was  held  to  be  an  Ir- 
r^larity  that  vitiated  the  verdict  With 
BtrtHiger  reason  must  the  separation  of  all 
the  Jury  from  the  superintendence  of  an  offi- 
cer have  a  like  effect  Reversed  and  re- 
manded. 


HOBN  et  al.  T.  UeKINNON.  ' 
(Sopreme  Court  of  Misdaaippi.   Jan.  7,  1901.) 

JTJSnCBa  OF  THB  PSACB— DISHiaSAI^AP- 
FEAL— FINAL  JUDOHENT. 

Where,  on  call  for  trial  before  a  justice  of 
tbe  peace,  plaintiff  was  absent,  and  the  case 
was  dismissed,  there  was  a  final  determination 
of  the  action;  and  plaintiff  could  appeal  from 
the  order  of  dismissal,  and  was  not  bound  to 
institute  action  anew  before  the  justice. 

Appeal  from  circuit  oourt.  Tate  coonty; 
Z.  M.  Stephens,  Judge. 

"To  be  officially  reported." 

ActiMi  by  Horn  &  Co.  against  H.  W.  Mc- 
Kinnon.  From  a  Judgment  for  plaintiffs  on 
appeal  from  a  Justice,  defendant  appeals. 
Affirmed. 

3.  F.  Dean,  for  as^UaaL  M.  A.  Ti^lor. 
tor  appoUece. 

OAl^OON.  J.  Horn  &  Co.  sued  McKln- 
Don  on  an  open  account  before  a  Justice  of 
the  peace.  There  were  two  mistrials  before 
the  Justice  of  the  peace.  On  tbe  third  call 
for  trial  the  defendant,  McElnnon,  was  pres. 
eat  demanding  trial,  but  Horn  &  Co.  were 
absent  and  so  their  action  was  dismissed  by 
the  court  at  their  costs.  They  appealed  to 
the  circuit  court,  which  overruled  McKin- 
non's  motion  to  dismiss,  and  this  Is  assigned 
for  error.  It  Is  insisted  that  Horn  &  Co. 
could  not  appeal*  but  that  their  only  course 
was  to  sue  again  beftwe  tbe  Justice  of  tbe 
peace,  because  there  was  no  trial  on  the 
merits.  TFe  cannot  concur  in  this  view. 
There  wm  a  final  determination  of  that  par- 
ticular suit  and  appeal  admissible.  Gill  v. 
Jones,  57  Miss.  370.  Tbe  verdict  for  Horn 
A  Co.  was  clearly  right,  and  there  U  no 
error  of  law.  Affirmed. 


UUBPHY  T.  ORBEE&Y. 
^prema  Oonrt  of  Alabama.   Nov.  Term, 

On  apidleattoi  for  rehearing.  Doaled. 
Far  formn-  ondnlon,  see  22  South.  113. 

PER  CURIAM.  In  response  to  the  argu- 
ment In  support  of  the  application  for  a  re- 


hearing we  call  attention  to  tbe  fact  that 
Blytbe  V.  Dargln,  68  Ala.  870,  and  other  cases 
in  tliat  line  of  authority,  were  decided  with 
reference  to  statutes  as  to  the  rghts  and 
powers  of  married  women  existing  prior  to 
tbe  act  of  February  28,  1887.  Under  those 
statutes  the  wife  had  no  power  to  enter  Into 
a  contract  for  the  conveyance  of  her  land, 
even  with  the  assent  and  concurrence  of 
her  husband  expressed  in  vrritlng.  Under 
tbe  act  of  1887  (now  forming  sections  2341- 
2351  of  the  Code)  she  has  that  power,  and 
the  cases  referred  to,  holding,  as  they  do, 
that  an  Instrument  In  form  a  deed,  and  In- 
tended to  operate  as  a  conveyance,  signed 
by  the  husliand  and  wife,  but  in  tbe  body  of 
which  the  husband  does  not  Join  as  a  gran- 
tor. Is  not  only  void  as  a  deed,  but  also  Inop- 
erative as  a  contract  to  convey,  because  the 
wife  was  without  power  to  make  such  a  con- 
tract are  not  now  authoritative^  Applica- 
tion for  rehearing  denied. 


(IM  La.) 

IMMAjSi;EL  PRESBYTERIAN  CHURCH  v. 
nmOY.    (No.  13,334.)i 

(Sapreme  Court  of  Lonislana.    Dec.  4,  1899.) 

APPBAL-B0ND-DIBHI33AI^DEFBCTIVB  TRAN- 
SCRIPT—BSGORD—RBLJOIOUS  CORPORA* 
TION— UABIUTT  OF  TREASURER. 

1.  A  district  Jndse  has  authority  dnrlns  vaca- 
tion, and  before  an  appeal  is  completed,  to  modi- 
fy an  order  of  appeaT  granted  on  motion  in  open 
court  by  reducing  the  amount  of  bond  fixed 
therein  for  an  appeal.  Appellant  could  furnish 
the  bond  for'  a  devolutive  appeal  at  any  time 
falling  within  the  terms  of  the  order  of  appeal. 

2.  The  fact  that  the  district  judge  may  have 
fixed  too  low  the  amount  for  a  bond  for  a  de- 
volutive appeal  famishes  no  ground  for  the 
dismissal  of  an  appeal.  The  remedy  is  to  have 
the  amount  for  the  bond  increased  by  proper 
proceediogs  in  the  lower  court. 

3.  An  appeal  ought  not  to  be  dismissed,  as 
a  general  thing,  on  a  motion  made  in  limine  on 
account  of  an  alleged  defective  condition  of 
the  tran8crij>t  It  is  possible  it  might  in  its 
actual  condition,  properly  contain  enough  data 
properly  certified  to  enable  the  court  to  pass 
upon  Issnes  raised  In  the  trial  court  saffident 
In  character  to  work  either  a  final  reversal  of 
tbe  judgment  or  a'  remaudins  of  tbe  case.  Tbe 
court  cannot  anticipate  what  the  Issues  in- 
volved are.  In  re  Pelican  Sawmill  &  Hfg. 
Co.,  19  South.  686,  48  La.  Ann.  715;  Brown 
V.  Land  Co.,  23  South.  292,  49  La.  Ann.  1780; 
State  T.  Nicholls,  23  South.  980,  50  La.  Ann. 
714;  Marmlon'a  Heir  v.  McPeak,  20  South. 
376,  51  La.  Ann.  1031.  If,  upon  examinatioa, 
the  record  be  found  insnfflcient,  the  appeal  will 
be  either  dismissed,  or  tlie  judgment  affirmed. 

4.  The  fact  that  the  clerk  on  making  oat  a 
trnuacript  may  have  inserted  therein  matters 
which  snoald  not  properly  be  there,  or  should 
without  authority  have  pasted  original  docu- 
ments to  the  record,  should  not  cause  the  re- 
jection of  the  appeal,  but  the  ighoring  and 
rejection  of  such  doenmenta  or  papers.  Succes- 
sion of  ForUer,  26  South.  654,  61  La.  Ann. 
1502. 

5.  The  practice  of  omitting  from  the  record 
documents  filed  In  evidence  and  sending  them 
up  In  tbe  oriKinal  is  without  authority  to  rest 
upon.  The  district  judge  is  without  authority 
by  an  ex  parte  order  to  vary  the  law  touching 
what  should  be  inserted  'in  or  sent  up  on  ajh 
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Seal  dehors  the  transcript.  The  law  requires 
oenmentB  and  evidence  to  be  filed,  and  on  ap- 
peal to  be  transcribed  and  placed  Jiefore  the 
supreme  court  under  the  aerk's  certificate. 
Code  Prac.  arts.  585.  586. 

On  the  Merits. 

The  treasurer  of  the  board  of  trustees  of 
a  religious  corporation,  who  is  intrusted  with 
the  safe-keepins  and  disbursement  of  a  trust 
fond,  can  be  held  liable  for  same,  and  adjudged 
to  make  restitntion  thereof,  if  same  has  been 
by  him  received  and  applied  to  the  payment 
of  his  salary  as  pastor  of  the  church  congre- 

fation,  notwithstanding  the  money  was  wlth- 
rawn  upon  formal  resolutions  of  the  board  of 
trnste»,  and  sabseguently  paid  to  lilm.  Such 
resolutions  are  ultra  vires  of  the  board  of  trus- 
tees, and  the  knowledge  of  the  pastor  is  that 
of  the  treasurer,  who  is  the  incumbent  of  both 
o£Bce8  at  one  and  the  same  time.  The  treaanr- 
er  ia  liable  penonally  and  independently  of  hia 
responsibili^  as  a  member  (HT  ttiB  board  of 
trustees. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by-  the  Inimaauel  Presbyterian 
Church  against  Owen  Riedy.  Judgment  for 
plaintiff.  Defendant  appeals.  Affirmed. 

Omer  Vlllerg  and  Bdwin  T.  Merrick,  for 
appellant  Benjamin  Bice  Forman,  for  ap- 
pellee. 

On  Motion  to  Dismiss. 

NICHOLI^,  C.  J.  Plaintiff  has  moved  to 
dismiss  the  appeal' taken  In  this  case  on  the 
groonds:  "(1)  That  no  bond  has  been  filed, 
.as  required  by  the  order  of  appeal  of  30th 
June,  1890,  and  as  required  hy  law  (Code 
Prac.  art.  574  et  seq.).  (2)  Because  the  dis- 
trict judge  had  no  Jurisdiction  or  power  In 
vacation,  and  after  the  term  at  which  the 
judgment  was  rendered  by  an  ex  parte  mo- 
tion out  of  court  and  In  vacation,  to  grant 
any  order  of  appeal,  or  fix  the  amount  of  the 
appeal  bond,  as  was  attempted  on  7th  July, 
1809,  after  the  adjournment  of  the  court  for 
the  term.  (3)  The  amount  of  the  bond  as 
filed  Is  Insufficient  to  secure  the  payment  of 
the  costs,  as  required  by  law.  Code  Prac. 
art.  67a  (41  The  appellant,  Owen  Rledy,  has 
not  filed  In  this  court  on  the  return  day  a 
transcript  of  all  the  proceedings,  pleadings, 
minute  entries,  and  of  all  the  documents,  as 
required  by  law  (Code  Prac.  arts.  585-588) 
and  rule  1  of  the  supreme  court  (21  South, 
vill.).  On  the  contrary,  in  violation  of  law, 
the  so-called  record  filed  here,  from  pages 
178  to  327,  instead  of  being  copies,  appear  to 
be  original  documents,--notariai  acts,  split-up 
depositions  within  other  states,  the  Interroga- 
tories exhibits  separated  from  the  answers, 
and  what  (lurports  to  be  original  manuscript 
and  printed  books,  which  should  have  been 
copied."  Judgment  In  favor  of  the  plaintiff 
against  defendant  was  rendered  by  the  dis- 
trict court,  division  A.  on  the  20th  of  June, 
1899,  and  signed  on  the  30th  of  the  same 
month.  On  this  last-mentioned  day,  on  mo- 
tioh  of  attorneys  of  defendant  It  was  or- 
dered by  the  court  that  a  devolutive  appeal 
be  granted  from  said  Jadgment  returnable  to 


the  snpr«ne  court  of  Louisiana  on  the  first 
Monday  In  November,  1899,  on  the  mover 
furnishing  bond  for  costs  In  the  sum  of 
$1,000.  On  the  7fh  of  July.  1809,  there  was 
filed  In  court  and  entered  on  the  minutes  of 
division  A  of  the  court  and  filed  as  a  motion, 
an  application  reading  as  follows:  "Immao- 
uel  Presbyterian  Church  vs.  Owen  Riedy. 
No.  53.653.  Division  A.  To  the  Civil  District 
Court  for  the  Parish  of  Orleans:  On  motion 
of  E.  T.  Merrick  and  Omer  VlUere,  of  counsel 
for  Ovf&i  Riedy,  and  on  suggesting  to  the 
court  that  the  bond  for  a  suspensive  appeal 
herein  fixed  at  one  thousand  dollars  Is  too 
high,  and  that  a  bond  of  five  hundred  dollars 
will  more  than  cover  the  costs  of  appeal:  It 
Is  ordered  that  the  bond  for  a  devolutive 
appeal  herein  be  fixed  at  five  hundred  dollars. 
New  Orleans.  La.,  July  7th,  1890.  [Signed] 
T.  C.  W.  ElUs,  Judge."  On  July  24,  1899,  a 
bond  of  appeal  was  filed  In  the  civil  court, 
signed  and  dated  on  the  30th  of  June,  for  the 
sum  of  $500.  The  character  of  the  appeal 
taken  Is  not  mentioned.  The  bond  In  Its 
conditions  follows  the  provisions  of  article 
679,  Code  Prac.  The  transcript  was  lodged 
in  the  supreme  court  on  Wednesday,  Novem- 
ber 8,  1809.  The  only  order  of  appeal  which 
we  find  In  the  record  Is  that  copied  above, 
which  Is  for  a  devolutive  appeal  on  a  bond  of 
$500.  The  recItRl  In  the  paper  filed  on  the 
7th  of  July,  1899,  that  the  "bond  for  a  sus- 
pensive appeal  herein  fixed  at  one  thousand 
dollars"  had  no  basis  to  rest  on.  and  was 
evidently  a  clerical  error,  and  should  have 
read  "devolutive  appeat"  In  his  certificate 
attached  to  the  record  the  clerk  certifies  that 
the  "foregoing  three  himdred  and  thirty-two 
pages  do  contain  a  true,  correct,  and  complete 
transcript  of  all  the  proceedings  had,  docu- 
ments copied  In  compliance  with  Instructions 
of  counsel  for  appellant  and  order  of  court 
copied  on  folio  332  (except  reasons  for  judg- 
ment, which,  after  careful  and  diligent 
search,  could  not  be  found),  and  evidence  ad- 
duced upon  the  trial  of  the  cause  wherein 
Immanuel  Presbyterian  Church  is  plaintiff 
and  Owen  Rledy  is  defendant  Instituted  in 
this  court  and  now  on  the  records  thereof 
under  the  number  62,658  of  this  honorable 
court,  division  A,  T.  C.  W.  Ellis,  Judge." 
The  order  of  court  referred  to  In  this  certifi- 
cate was  granted  In  division  A  of  the  civil 
district  court  on  the  7th  August  1889,  by 
John  St  Paul,  judge  of  division  C,  acting  for 
T.  G.  W.  Ellis,  Judge  of  division  A,  absent 
from  the  state,  on  motion  of  E.  T.  Merrick 
and  Omer  Villerfi,  attorneys  for  Owen  Rledy- 
upon  their  suggesting  on  his  behalf  that  aU 
his  property  had  been  seized  in  the  suit 
that  he  was  left  destitute,  and  could  not  pay 
for  a  large  transcript.  The  order  read  as 
follows:  "It  Is  averred  that  the  following 
documents  be  sent  to  the  supreme  court  in 
the  original  as  part  of  the  transcript  of  ap- 
peal: (1)  The  minute  books  and  the  books 
containing  the  translation  of  the  minutes;  (2) 
the  account  books  herein  filed;  -(^th^  Ivro 
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pilated  books  berabi  flled;  (4)  all  Qie  et^ea 
ot  notaflal  acts  ha^rin  filed;  ffi)  all  type^t- 
ten  copies  aimusd  to  depoBltions;  (8)  all 
tTpewrlttm  copies  of  docomentB;  (7)  all  the 
ordinal  recelpti,  letters,  and  notes  Aovlng 
or^nal  aignatara  ot  tb*  trnstees  of  tbe 
^aintur  dinrch.**  We  do  not  find  tbat  this 
order  was  granted  with  the  consent  <tf  the 
j'w'WIff  or  eontradlctorll7  with  him. 

Oldnlon. 

1.  ^e  <»der  of  appeal  of  SOtti  of  Jane, 
1808,  required  for  an  appeal  a  bond  for 
$1,000.  The  amount  was  suhsequently  re- 
duced by  tbe  court  to  fOOft  A  bimd  was  fnr^ 
nlshed  for  tbat  amonnt. 

2.  We  do  not  find  any  order  of  Bpp«U  to 
hmve  tieen  granted  by  tbe  district  jndge  In 
Taeatlon,  and  after  tbe  term  at  which  the 
jnd^nent  was  rendered.  Tbe  order  was 
made  by  motion  In  opea  court  daring  the 
temk.  Time  was  simply,  after  tbe  adjourn- 
ment of  court,  a  modification  of  the  order  In 
80  tar  88  to  tbe  amount  of  bond  to  be  fur* 
nlshedL  thlB  modification  was  m>t  a  new  oi^ 
der  of  appear  nor  did  It  destroy  the  original 
order.  Tbe  judge  had  the  authorily  during 
racatlon,  and  before  the  appeal  was  com- 
pleted, to  reduce  the  amount  for  tbe  bond  If 
be  thought  It  too  Uage.  Gibson  t.  Selby,  2 
La.  Ann.  620;  Hotbrook  t.  Holbrook.  82  La. 
Ann.  18.  Appellant  cotitd  fnmlsb  tbe  bond 
for  a  dendutlTe  appeal  at  any  time  within 
the  year  during  which  the  derolutlTe  it^peal 
could  be  taken  (HoWaters  t.  Smith.  25  La. 
Ann.  S16),  even  if  the  motion  for  an  appeal 
was  made  as  soon  as  the  judgment  was  ren- 
dered. 

8.  The  fact  that  the  judge  of  the  district 
court  may  bSTe  fixed  too  low  the  amount  re- 
quired for  an  appeal  furnishes  no  ground  for 
a  dismissal  of  the  appeal  The  remedy  was 
to  have  had  tiie  amount  increased  In  the  low- 
er court  by  proper  iwoceedinga. 

4.  We  do  not  think  we  should  dlunlss  this 
appeal  upon  a  motion  in  limine  oil  account  of 
the  alleged  defective  condition  of  the  tran* 
script  It  l8  possible  tbat  In  its  present  con- 
dition It  may  t>roperly  contain  enough  data 
properly  certified  to  enable  the  court  to  pass 
upon  issues  whldi  may  have  been  raised  In 
the  trial  court  which  are  sufficient  In  their 
character  to  work^a  final  reversal  of  the 
judgment  or  a  remandinf;  of  the  case.  We 
cannot  anticipate  what  tbe  issues  loTolved 
are.  In  re  Pelican  Sawmill  &  Mfg.  Co.,  48 
La.  Ann.  715,  19  Sooth.  686;  Succession  of 
Duffy.  60  La.  Ann.  795,  24  South.  277;  Brown 
T.  Land  Co.,  49  La.  Ann.  1786,  23  South.  292; 
Marmlon's  Heir  t.  HcPeab,  61  La.  Ann.  1G31, 
26  South.  S76.  If.  upon  an  examination  of 
the  record,  we  find  It  insufflclent  for  the  pur- 
pose of  rendering  a  decree  upon,  we  will  dis- 
miss the  appeal.  The  fact  that  the  district 
clerk.  In  making  out  a  transcript,  may  have 
Inserted  therein  matters  not  proper  to  be 
there,  or  should,  without  authority,  have 
pasted  original  documents  to  the  record. 


should  not  cause  the  reflection  of  the  ap- 
peal, but  the  ignoring  and  the  disregarding 
of  such  documents  or  papers.  Succession  of 
Fortler,  61  Ia.  Ann.  1662,  26  South.  554.  We 
think  It  proper  to  say  that  the  practice  of 
omitting  from  the  transcript  documents  filed 
In  evidence  and  sending  them  up  in  the  orig- 
inal is  without  authority  to  rest  vpon.  As 
far  back  as  Hayes  v.  Clarke.  12  La.  Ann.  666, 
this  court  said:  "Under  the  peculiar  drcum- 
stances  of  this  case,  we  have  looked  into  the 
original  records  eeat  up  and  completing  the 
record  (tf  the  case.  But,  as  the  ori^nal  rec- 
ords are  liable  to  be  lost  when  taken  from 
the  proper  c^ce,  we  take  occasion  to  say  OaA 
hereafter  tibe  original  papers  of  other  ofllces 
will  not  be  received  to.  complete  a  record 
pending  In  this  court"  It  Is  quite  probaUe 
tbat  the  originals  sent  up  In  that  case  were 
of  papers  which  had  been  also  filed  In  evi- 
dence and  copied  in  the  record,  and  simply 
additionally  brought  np  for  Inspection.  For 
a  much  stronger  reason  should  originals  of 
papers  not  to  Toe  found  in  the  record  be 
brought  up  for  our  consideratitm.  The  law 
requires  documents  and  evidence  to  be  filed, 
and  on  appeal  to  be  transcribed  and  placed 
before  ns  under  the  clerk's  oertlflcate.  Code 
Prac.  arts.  686,  586.  We  have  sometimes,  up- 
on the  express  written  consent  of  all  the  par- 
ties to  the  litigation,  to  avoid  expense,  per^ 
mitted  them,  on  speclficatlonB  of  what  pa- 
pers are  covered  by  such  consent,  acted  upon 
records  and  papers  irregularly  before  the 
court;  but  the  district  judge  Is  without  au- 
thority by  an  ex  parte  order  to  vary  the  law 
touching  what  s^jould  be  Inserted  In  or  sent 
up  on  appeal  dehors  the  transcript  Papers 
sent  up  not  covered  by  tbe  clerk's  certificate 
reach  us  with  no  offlclal  proof  either  of  au- 
thenticity or  of  having  been  received  In  evi- 
dence In  the  trial  court,  and,  outside  of  any 
question  of  authf^rlty.  Innumerable  disputes 
between  counsel  Would  be  the  Inevitable  re- 
sult of  sanctioning  such  a  departure  from 
correct  practice.  Counsel  of  appellee  strenup 
ou$Iy  objects  to  our  taking  cognizance  of  any- 
thiDg  outside  of  tbe  record  and  of  the  clerk's 
regular  legal  certificate,  and  bis  objection  Is 
well  grounded.  Woodllef  v.  Logan,  61  La. 
Ann.  1034,  26  South.  626.  The  motion  to  dis- 
miss the  appeal  In  limine  Is  denied  without 
prejudice. 

On  Boiewal  of  PlalntifTs  and  Appellee's  Mo- 
tion to  Dismiss  tbe  Defendant's  AppesI 

(Dec.  21,  1900.) 

WATKINS,  J.  The  motion  to  dismiss  the 
appeal  was  filed,  assigned  for  trial  separately 
from  the  merits,  and  submitted,  and  same 
was  examined  and  decided  adversely,  witi^ 
the  intimation  that  appellee's  right  to  renew 
Ite  contention  on  the  trial  of  the  merits 
would  be  entertained;  "the  motion  to  dis- 
miss the  appeal  in  limine  being  denied  with- 
out prejudice."  There  were  originally  two 
grounda  (rf  dismissal  nEii^ed^«Q&i(^^ 
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tecliolcal,  and  related  to  the  safflclenc7  of 
the  boDd  of  appeal,  and  the  manner  In  which 
the  transcript  was  prepared.  But,  In  oar 
view,  these  technical  objections  have  dt»* 
appeared,  and  the  only  consideration  that 
may  now  be  given  them  most  be  restricted 
to  their  bearing  on  the  merits,  which  have 
been  argued  and  submitted,  and  are  now  un- 
'der  consideration.  Succession  of  Fortier,  61 
La.  Ann.  1563,  26  South.  S54.  In  that  case 
we  announced  our  opinion  to  be  that  this 
court  "Is  reluctant  to  dispose  of  the  rights  of 
parties  on  questions  of  law  raised  on  motion 
to  dismiss  the  appeal."  The  argument 
which  Is  now  pressed  upon  oar  attention  Is 
<1)  that  certain  papers  and  documents  Intro- 
duced fn  evidence  In  the  court  below  were 
annexed  to  the  transcript  and  brought  up  In 
the  original,  and  not  copied  Into  the  tran- 
script conformably  to  law;  (2)  that  certain 
of  the  aforesaid  documents  and  records  were 
melther  copied  into  the  transcript  nor  brought 
.up  in  the  original.  The  record  shows,  and 
the  fact  is  admitted  by  counsel  for  appellee 
to  be,  that  the  originals  specified  were 
brought  up  under  and  by  the  express  au- 
thorization of  the  Judge  a  qno,  and  same 
were  particularly  enumerated  in  his  order; 
-consequently  that  Is  not  a  fault— If  fault  It 
be— which  Is  attributable  to  the  appellant. 
The  record  before  as  affords  the  information 
that  this  Is  apparently  a  civil  controversy  be- 
tween a  religious  corporation  and  its  former 
iwstor  with  reference  to  an  alleged  misappil- 
-cation  of  a  certain  supposed  trust  fund  which 
ie  In  the  custody  of  Its  directors  to  the  pay- 
ment of  the  latter's  salary  through  a  series 
of  years;  the  plaintiff  claiming  the  restitu- 
tion or  reimbursement  of  same,  and  the  de- 
fendant averring  receipt  thei-eof  upon  proper 
authorization  of  resolutions  of  the  directors. 

We  gather  from  the  printed  briefs  and  oral 
argument  that  one  of  the  Important,  and 
possibly  crucial,  questions  in  the  case  Is  the 
authenticity  of  the  acts  of  the  board  of  di- 
rectors, and  the  genuineness  of  the  signa- 
tures of  the  officers  of  the  church  corpora- 
tion, and  the  verity  of  handwriting,  etc.,  and 
that  the  defendant  pastor  had  an  Interest  in 
the  exhibition  of  the  originals  to  this  court; 
and  the  interest  of  the  church  appears  to  be 
Just  the  other  way.  In  our  former  opinion 
we  said:  "We  do  not  thlnlc  we  should  dis- 
miss this  appeal  upon  motion  Id  limine  on 
account  of  the  alleged  defective  condition  of 
the  transcript  It  is  possible  that  in  its  pres- 
ent condition  it  may  properly  contain  enough 
■data,  correctly  certified,  to  enable  the  court 
to  pass  upon  Issues  which  may  have  been 
raised  In  the  trial  court  which  are  sufficient 
In  their  character  to  worli  a  final  reversal 
of  the  Judgment  or  a  remanding  of  the  case. 
We  cannot  anticipate  what  the  Issues  in- 
volved are," — citing  authorities.  "If,  upon 
an  examination  of  the  record,  we  find  It  In- 
sufficient for  the  purpose  of  rendering  a  de- 
free  upon,  we  will  dismiss  the  appeal"  We 
have  not  yet  fully  examined  the  record. 


which  la  qnlte  rolmninoos,  bat  enonsli  ap- 
pears trom  an  examination  already  made, 
taken  with  the  arguments  and  briefs,  to  jus- 
tify the  conclusion  that  the  case  can  be  ex- 
amined in  Its  present  condition  wltliout 
prejudice  to  the  rights  of  the  appellee.  View- 
ed from  this  standpoint,  we  are  of  opinion 
that  the  purposes  of  Justice  would  be  best 
subserved  by  the  maintenance  of  the  appeal. 
Consequently,  the  appellee's  motion  to  dia- 
mlBS  ii  denied. 

On  the  Merits. 

This  suit  was  brought  In  the  name  of  tbe 
church  corporation  against  the  defendant, 
as  its  former  agent  and  treasorer,  for  the  res- 
titution and  return  of  the  sum  of  $10,947.90, 
and  from  a  Judgment  in  Its  favor  the  latter 
has  appealed.  The  statement  of  plaintifiTs 
petition  Is  that  Kasper  Aach,  of  the  city  of 
New  Orleans,  by  his  last  will  bequeathed 
tbe  residuum  of  his  estate  to  the  Presby- 
terian churches  of  that  city  for  the  use  and 
benefit  of  the  poor  of  said  churches,  and  that 
the  proportional  amount  thereof  to  which  it 
was  entitled  amounted  to  $10,&17.90;  that 
said  sum  was  paid  over  by  the  execntors  of 
the  deceased  to  the  defendant  "claiming  to 
act  for  and  as  the  agent  of  your  petitioner." 
The  averment  Is  then  made  tiiat  the  defend- 
ant Is  not  its  treasurer,  and  that  at  a  meet- 
ing of  the  board  of  trustees  of  date  March  5, 
1897,  a  resolution  was  adopted  to  the  effect 
that  demand  should  be  made  of  the  defend- 
ant for  tbe  return  of  said,  sum  of  money,  and, 
upon  his  failure  to  do  so,  that  salt  should  be 
brought  against  him  for  the  recovery  of 
same.  The  petition  then  avers  that  the  presi- 
dent and  treasurer  made  demand  npon  the 
defendant  for  the  paymmt  of  that  sum,  and 
for  the  surrender  of  all  the  property  belong- 
ing to  the  church  and  then  in  his  possession, 
viz.  "the  titles  to  the  church  property.  In- 
surance policy,  communion  service,  and  the 
books,  lepers,  and  records  belonging  to  the 
trustees,"  etc.  The  plaintiff  supplemented 
ita  petition  and  attached  all  of  the  defend- 
ant's pi-operty,  and  thereafter  filed  another 
supplemental  petition,  and  endeavored  to  se- 
quester some  premium  bonds  as  belonging  to 
the  Kasper  Aocb  fund.  The  defendant  made 
an  unavailing  effort  to  quash  the  writ  of  at- 
tachment as  having  be^  Improvldently  is- 
sued, and  then  fiied  an  answer  and  pleaded 
a  general  denlaL  He  subsequently  filed  a 
supplemental  answer  denying  the  Justice  and 
truthfulness  of  the  charges  upui  which  the 
aforesaid  writs  were  claimed,  urging  their 
dissolution  as  a  matter  of  the  merits,  and 
set  up  in  reconvention  a  claim  In  damages, 
both  remunerative  and  compensatory,  aggre- 
gating several  thousands  of  dollars;  and  also 
a  further  claim  in  reconvention  for  the 
amount  due  him  for  arrears  of  salary  by  the 
church  npon  the  score  of  services  rendered 
thereto  as  its  pastor  for  a  long  series  of 
years,  and  aggregating  several  thousand  doh 
lara  In  amount   This  last  claim  was  mdy 
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made  In  the  sltonatiTe  tbat  Judgment  shoold 
CO  against  him  on  the  principal  demand,  his 
contention  being  that  the  mone;  be  had 
received  was  in  payment  of  hla  Bervlcea  as 
paatcw  by  tha  church,  andt  In  the  event  that 
he  was  compiled  to  return  the  money  b»  re- 
ceived as  salary,  he  was  entitied  to  a  decree 
In  reconvention  against  the  church  corpora- 
tion for  the  amount  thus  shown  due  by  the 
alleged  discovery  that  the  payments  as  made 
were  made  In  error.  The  Judge  a  auo,  hav- 
ing overruled  the  defendant's  motion  to  dis- 
solve the  attachment,  did  not  examine  or 
pass  upon  his  flrst  reconventlonal  demand; 
and.  considering  the  second  one  as  neither 
necessarily  connected  with  nor  growing  out 
of  the  principal  demand,  he  declined  to  al- 
low evidence  In  support  of  it,  both  parties  r& 
siding  In  the  same  parish.  In  this  dtnatlon 
the  trial  was  begun,  and  during  the  progress 
of  the  Introduction  at  plaintlCTs  evldoice  de- 
fendant's counsel  for  the  first  time  made 
the  discovery  that  the  purported  resolution 
ol  the  board  of  trustees  authorizing  the  suit 
had  not  been  adopted  by  a  quorum  or  major- 
ity of  same  (this  fact  having  been  made  to 
appear  from  the  minutes  of  the  board  of 
-trusteee,  which  were  kept  In  the  German 
language,  and  had  been  translated  Into  Eng- 
lish for  use  xtDim  the  trial  of  this  cause),  filed 
an  exception  to  the  wmat  at  capacity  of  a 
minority  of  said  board  to  adopt  said  resolo- 
tlim  and  to  Instltnte  this  suit,  and  a  further 
exception  of  no  cause  of  actltm,  which  was 
directed  at  the  board's  lack  of  authorisation 
by  the  church  oifanlxatlon  to  either  adopt 
said  resfriution  or  institute  the  suit  In  the 
nsme  of  the  corporation  or  Its  membos.  It 
appears  that  this  suit  was  resolved  upon  by 
a  number  of  the  board  of  trustees  less  than  a 
majoilty.  and  at  a  meetliv  convened  tor  the 
purpose  they  proceeded  very  summarily  to 
elect  one  of  their  number  treasurer  of  the 
board,  and  also  of  the  Kasper  Auch  fund,  In 
the  place  and  stead  of  the  defendant  who 
had  been  actbig  In  that  capadty  for  many 
years,  and  very  acceptably,  to  all  appear- 
ances, nntll  It  was  discovered,  as  plaintiff 
allies,  that  he  had  Impn^rly  used  and  dis- 
posed of  the  trust  fund  which  was  left  in 
hla  charge,  and  had  become  an  unfaithful 
agent  by  not  making  restitution  thereof  when 
called  upon  by  the  newly-tiected  treasurer 
and  president  of  the  board  of  trustees.  The 
theory  and  character  of  this  action  being 
tbat  of  a  proceeding  by  the  board  of  trus- 
tees against  a  third  person  who  had  been 
its  treasurer  and  the  treasurer  of  a  trust 
fund  belonging  to  the  cwporatlon  for  an  ac- 
counting therefor,  it  Is  perhaps  true  that  the 
defendant's  reconventlonal  demand  for  sal- 
ary due  him  the  corporation  was  Inad- 
nluible,  but  for  the  reason  that  the  corpora- 
tion is  not  the  party  plaintiff,  and  therefore 
no  Judgment  could  be  rendered  against  it 
for  salaries  due  the  defendant  as  Its  pastw. 

Hie  two  causes  of  action  are  distinct,  and 
altogether  different  The  one  raised  on  the 


petition  Is  for  the  restitution  of  a  trust  fund 
In  which  the  defendant  figures  as  an  unfaith- 
ful agoit  or  treasurer  of  a  trust  fund,  and 
on  the  issues  raised  on  the  reconvwtlonal 
demand  the  corporation  figures  as  the  debtor 
of  Its  pastor's  unpaid  salary.  Tba  parttu 
reside  In  the  same  parish,  and  the  two  de- 
mands are  neither  necessarily  crainected  with 
nor  incidental  to  each  other,  and,  on  account 
of  variance  in  the  character  of  the  two  de- 
mands, compensation  can  neither  be  pleaded 
nor  maintained.  In  so  far  as  the  defendant's 
exc^itlon  to  the  capacity  of  the  board  of 
trustees  tQ  Institute  this  suit  Is  concerned, 
we  are  of  opinion  that  same  was  dilatory  In 
character,  and  out  of  time,  because  same 
had  been  tendered  attee  answer  filed  and  the 
trial  had  begun.  It  is  true  that  the  fkct  com- 
plained of  was  unknown  to  the  defendant 
prior  to  the  introduction  of  the  ndnutes  in 
evidence,  but  the  record  falls  to  disclose  that 
any  timely  effort  was  made  on  the  part  of 
the  defendant  to  obtain  view  or  oyer  of  same 
before  the  cause  was  put  at  Issue  by  an  an- 
swer. We  think  this  objection  came  too 
late,  and  that  it  Vas  properly  overruled. 
The  defendant's  counsel  sought  to  dissolve 
the  attachment  on  the  ground  that  the  writ 
of  attachment  issued  for  less  than  the  sum 
demanded  in  plaintiff's  petition,  and  the  bond 
for  attachment  was  given  for  an  amount  cor- 
responding with  the  writ;  the  writ  and  bond 
being  for  $4,500,  and  the  demand  being  for 
over  $10,000.  The  question  here  presented 
Is  identtcal  with  the  one  raised  and  decided 
in  the  recrait  case  of  Hughes  v.  Mattes  tNo. 
13,412)  28  South.  1006;  the  court  by  a  ma- 
jority of  Its  Justices,  sustaining  the  legality 
of  the  writ  For  the  reaaonB  therein  assign- 
ed, the  ruling  of  the  Judge  a  quo  is  affirmed, 
and  the  attachmoit  sustained* 

The  defendants  plea  of  no  cause  of  action 
relates  to  the  question  of  re>p(mslblllty  vel 
non  of  the  defendant  as  a  membw  of  the 
board  of  trustees  to  the  church  corporation 
for  the  restitution  of  the  trust  fund;  but  it 
Is  Inadmissible  at  this  time  because  that 
question  Is  not  before  us,  the  sole  Issue  being 
the  extent  of  the  defendanf  s  responsibility 
for  trust  (iinds  had  and  received  as  treasurer 
and  misapplied.  The  scope  of  this  Inquiry 
being  thus  limited,  it  Is  competent  for  us  to 
■0  consider  and  deal  with  It  and  to  this  ex- 
tent the  plaintiff's  petition  states  a  cause  of 
action,  and  the  defendant's  exception  w&s 
properly  overruled.  It  appearing  that  the 
plaintiff  failed  to  obtain  posaesslon  of  the 
premium  bonds  under  Its  writ  of  sequestra- 
tion, it  was  properly  eliminated  from  the 
case. 

Passing  from  these  Incidental  Issues  to  a 
conrideratlon  of  the  merits,  a  brief  exam- 
ination of  the  salient  facts  as  they  appear 
In  the  record  wlll.be  necessary.  The  Easper 
Aucb  fund  was,  by  the  terms  of  the  wiU 
of  the  deceased  benefactor,  as  well  as  by  the* 
tenor  of  the  <^Inlon  of  this  court  destined 
to  pious  uses,  and  for  the  ^xpres^  benefit. 
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of  tLe  poor  of  the  cburcb.  Succesaton  of 
Ancb,  39  La.  Ann.  1043,  3  South.  227.'  It  Is 
evident  that  the  safe-keeping,  care,  and  In- 
yestment  of  this  fund  was  In  the  hands  of 
the  corporation,  and  its  management  was 
only  incidentally  Intrusted  to  the  trustees  of 
the  corporation,  outside  and  Independent  of 
the  powers  with  which  they  were  endowed 
hy  the  charter  of  the  corporation.  This  be- 
ing the  case,  the  misapplication  of  the  fund 
was  a  wrong  to  the  poor  of  the  church,  who 
were  the  beneficiaries,  and  to  the  church  or- 
ganization only  Indirectly;  and  it  seems  to 
be  the  reasonable  and  proper  duty  of  the 
church  organization  In  Its  own  name  to  pro- 
ceed directly  against  all  the  guilty  parties  at 
one  and  the  same  time,  as  far  as  practicable. 
The  claim  Is  made  on  the  part  of  the  de- 
fendant that  be  had  been  the  pastor  of  the 
church  of  the  plaintiff  corporation  continu- 
ously for  a  period  of  20  years  Immediately 
previous  to  the  Institution  of  this  suit,  and 
that  during  a  like  period  of  time  he  had 
been  a  member  of  the  board  of  trustees  of 
said  corporation,  and  had  been  by  them 
regularly  and  annually  chosen  as  the  treas- 
urer of  the  corporation;  that  when,  in  188*). 
the  Kasper  Auch  fund  became  available,  he 
was,  by  the  board  of  trustees,  authorized 
and  empowered  to  receive  and  receipt  for 
it,  and,  when  received,  he  was  made  treas- 
urer of  same.  The  minutes  kept  of  the  pro- 
ceedings of  the  board  of  trustees,  as  well  as 
of  the  transactions  In  relation  to  the  trust 
fund,  are  recorded  in  separate  books;  and 
said  books  have  been  brought  to  this  court 
In  the  original,  for  the  better  examination  of 
the  entries  therein  made  contemporaneously 
with  the  transactions  themselves.  Indeed, 
they  may  well  be  considered  as  object  les- 
sons from  whleh  the  c&ar&cter  of  the  deal- 
ings had  with  this  trust  fund  may  be  deter- 
mined. The  first  entry  made  In  the  "ac- 
count book  of  the  poor  fund"  bears  date 
June  1,  1888,  and  the  amount  Is  $7,290.78. 
In  the  "English  translation  of  minutes"  of 
the  board  of  trustees  of  date  April  23,  1888, 
Is  found  recorded  an  entry  to  the  effect  that 
Owen  Riedy  be  "constituted  a  committee  on 
behalf  of  this  board  and  church,"  and 
clothed  with  authority  to  sell  certain  real  es- 
tate ■n^Ich  had  been  donated  to  the  church 
by  Kasper  Auch,  and  to  make  a  title  tbereto.' 
for  the  sum  of  ^,000  or  more.  On  the  min- 
utes of  June  4th  appears  the  s'tatement  that 
"the  treasurer  reported  that  he  had  received 
$7,290.78  of  the  legacy  of  the  late  Kasper 
Auch  to  this  congregation,  and  that  he  had 
deposited  or  brought  same  into  the  Qerma- 
nia  Insurance  Company  safe-deposit  vault, 
in  the  name  of  the  congregation,  for  safe* 
keeping  until  further  orders.  The  report 
was  heard  with  satisfaction  and  adopted." 
The  minutes  of  December  10,  1887,  show 
that  at  an  annual  election  held  on  the  5th  in- 
stant the  following  board  of  trustees  were 
chosen,  viz.:  (1)  Frederick  Morman,  (2) 
Helnrlch  Rdxmack,  (?)  Karl  Rebenack, 


Joseph  Stein,  ^  Frederick  Wartman. 
Owen  Riedy,  and  (7)  Valentine  D.  Stein;— 
seven  in  number.  In  keeping  with  the  char- 
ter. When  the  intelligence  first  came  to 
the  church  that  the  will  of  Kasper  Auch  had 
made  a  disposition  In  its  favor,  the  board  of 
trustees,  at  an  extra  meeting,  passed  a  reso- 
lution accepting  the  bequest  on  Jane  15. 
1884),  and  It  was  by  the  board  unanimously 
resolved  "that  Owen  Riedy  be  nominated 
i  and  constituted  a  committee  to  represent  this 
board  and  church  In  alL  matters  appertaining 
to  said  legacy,  as  fully  as  said  board  and 
church  can  or  could  do  by  direct  action 
through  its  regularly  constituted  offlcers." 
The  foregoing  minutes  were  regularly  pre- 
pared, read,  and  explained  In  German,  and 
same  were  adopted  by  the  meeting  and 
signed  by  the  secretary,  the  president  of  the 
board  being  present  and  participating  in  the 
proceedings.  At  that  time  the  defendant 
was  the  treasurer  of  the  church,  and  also- 
pastor  of  the  congregation,  and  at  a  meet- 
ing of  the  board  on  April  4,  1897,  a  resolu- 
tion was  unanimously  adopted  requesting 
"the  board  of  home  missions  for  a  renewal 
of  the  commission  of  the  Rev.  Owen  Riedy 
for  another  year  beginning  May  1,  1887,  at' 
the  rate  of  $300  per  annum."  It  further 
pledged  the  "congregation  to  raise  f400; 
thus  making  up  a  yearly  salary  of  $700  for 
our  minister,  the  minimum  sum  needed  for 
a  decent  support  for  him."  The  minutes  of 
June  9,  1888,  disclose  that  the  minister. 
Owen  Riedy,  as  the  "attorney  in  fact  for 
the  board  and  the  church,"  had  collected  ad- 
ditional amounts  on  the  legacy,  and  a  reso- 
lution was  adopted  to  the  effect  that  same- 
"was  received  with  gratification,  •  •  • 
and  the  minister  was  Instructed  to  place  this 
money,  notes,  and  bonds  also  In  the  Ger- 
manla  Insurance*  Company  safe-deposit  vault 
until  further  orders,  for  safety  and  safe- 
keeping." Thus  far  the  collection  and  de- 
posit of  this  fund  was  dealt  with  specialty 
by  the  board  of  trustees,  and  in  Its  collec- 
tion and  deposit  the  defendant  acted  in  the 
capacity  of  minister  and  pastor  of  the 
church,  and,  as  such,  was  deputed  agent 
and  mandatary  of  the  church.  At  the  same 
meeting  of  the  board  of  '  trustees  by-laws 
were  prepared  for  the  regulation  and  admin- 
Istratlon  of  the  Kasper  Auch  fund,  and  same 
were  read  and  adopted  by  the  unanimous 
vote  of  "a  congregational  meeting  of  the 
Immanuel  Presbyterian  Cburch."'  These  res- 
olutions were  signed  by  the  president  and 
secretary  of  the  board  of  tmstees.  and  also 
by  the  president  or  chairman  of  the  congre- 
gational meeting.  The  following  extracts 
from  the  by-laws  thus  adopted  will  suffice 
for  present  consideration,  viz.:  Article  1 
provides  that  "the  money  bequeathed  to  this 
church  by  Kasper  Auch,  deceased,  shall  form 
a  poor  fund.  The  interest  and  revenue  there- 
from shall  be  for  the  benefit  cf  the  poor  of 
this  churehf  according  toi^e  wish  the  tes- 
tator.  The  oa^^,|^  Ais 
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tide  2  provides  that  '*tlie  board  of  trua- 
fees  and  the  pastor  of  the  church  thall  safe- 
Ip  and  advantageoiuly  invett  the  capital  of 
this  poor  fund,  and  transfer  all  the  revenue 
from  thUfund  into  the  treasury  for  the  poor, 
and  keep  a  special  account  of  this  fund,  and 
at  the  close  of  each  year  make  a  report  to 
the  diurch  conoemiDg  [same.]"  It  further 
proTldea  that  "oninvested  capital  at  any 
time— mortgages*  bonds,  notes,  and  other 
Tatuable  papers  belonging  to  this  fund— the 
pastor  MhaU  take  core  of  or  put  in  safety-*' 
Article  3  prorides  that  "Ma  deacons  and 
the  paetor  oi  the  ohnreh  shall  have  the  man- 
agemvnt  of  the  rwcnue  t^f  ^is  /und,  and  the 
fOMior  shall  be  the  treasurer.  They  have 
toiavestigate  and  determine  what  members 
ttMsd  and  should  receive  aid.  In  doubtful  or 
dlqiated  cases  they  may  require  the  opinion 
of  the  aesslon  of  the  congregation.  At  the 
close  of  each  year  they  shall  make  a  written 
yearly  report  to  the  board  of  trustees."  (Our 
ItaUcs.)  Article  4  proTldes  that,  if  "mem- 
bers be  too  poor  to  pay  their  fees  to  the 
church,  they  may  be  paid  for  them  from  the 
treasury  of  the  poor;  and  the  tuition  of  the 
children  of  such  poor  members  who  attend 
the  school  of  the  church  may  be  paid  from 
this  treasury.  The  sum  of  monthly  contri- 
butions which  each  member  is  obliged  to 
pay  is  to  be  fixed  according  to  the  charter 
of  the  church  by  the  board  of  trustees  of  the 
church."  The  result  of  this  examination  Is: 
That  the  defendant,  as  pastor  of  the  church, 
was  authorized  to  collect  and  tahe  charge  of 
the  Kasper  Anch  fund;  and  that  at  the  same 
time  his  annual  salary  was  fixed  at  $700. 
and  of  this  sum  $300  was  to  be  paid  by  the 
board  of  home  missions  and  $400  by  subscrlp- 
tioDs  taken  from  the  coi^regatlon.  That  in 
the  by-laws  adopted  by  the  congregation 
proTlslon  was  made  that.  If  any  members 
should  be  too  poor  to  pay  their  fees  to  the 
church,  same  might  be  paid  from  the  treas- 
ury for  the  poor;  and  that  the  tulUon  of  the 
children  «f  such  poor  members  who  attend 
the  school  of  the  church  might  be  paid  from 
the  same  source.  That  "the  money  be- 
queathed to  this  church"  constituted  "a  poor 
fund,"  and  the  Interest  and  revenue  there* 
from  were  dedicated  "to  the  benefit  of  the 
poor  of  the  church,"  but  the  capital  was  to 
remain  Intact.  That  the  duty  was  jointly 
and  severally  Imposed  upon  "the  board  of 
trustees  and  the  pastor  to  safely  and  advan- 
tageously Invest  the  capital  of  this  poor 
fund,  and  transfer  all  the  revenues  from  this 
fund  into  the  treasury  of  the  poor,  and  to 
keep  a  special  account  of  same,"  and  to 
make  an  annual  report  of  their  dealings  with 
this  fund  "to  the  church."  That  all  unin- 
vested capital,  mortgages,  bonds,  notes,  etc., 
and  all  valuable  papers,  were  to  be  left  in 
the  aafc-keeping  of  the  pastor  exclusively, 
as  custodian  or  depositary;  the  duty  of  mak- 
ing Investments  of  capital  and  the  transfer 
of  capital.  Interest,  and  revenun  being  Joint* 


ly  Imposed  uptm  the  board  of  trustees  and 
the  pastor.  That  when  Interest  Is  collected 
by  the  board  of  trustees  and  the  pastor  from 
any  Investments  they  shall  have  made,  and 
they  shall  have  transferred  the  same  to  the 
poor  fund,  and  thus  placed  it  in  the  exclu- 
sive custody  of  the  pastor,  as  the  treasurer 
of  said  fund,  the  deacons  and  the  pastor  of 
the  church  are  given  the  Joint  management 
and  administration  of  said  revenue,  and  the 
disposition  thereof  In  keeping  with  the  said 
provisions  of  the  by-laws.  That  the  only- 
duty  of  the  defendant,  as  treasurer  of  this' 
trust  fund,  was  that  of  safe-keeping  of  the 
uninvested  capital,  uudlsjiursed  revenues, 
notes,  bonds,  etc.;  and  that  In  the  manner 
and  propriety  of  making  Investments  of 
capital  his  authority  and  responsibility  are 
shared  by  the  board  of  trustees;  and  In  the 
manner  and  advisability  of  making  disburse- 
ments of  revenue  his  authority  and  responsi- 
bility are  shared  by  the  deacons  of  the 
church.  That  the  amounts  of  contributions 
to  be  withdrawn  from  this  fund  in  liquida- 
tion and  settlement  of  the  fees  due  by  the 
poor  of  the  church  and  the  tuition  of  their 
children  is  exclusively  left  to  the  board  of 
trustees,  and  in  pursuance  of  the  charter  of 
the  church.  '  With  this  matter  the  pastor  has 
personally  nothing  to  do.  It  is  from  thia 
standpoint  we  must  Investigate  the  manner 
and  circumstances  under  which  this  fund, 
was  Invested  or  consumed,  and  upon  which  , 
must  necessarily  rest  the  charges  that  are 
preferred  against  the  defendant  as  an  un- 
falthful  agent 

The  following  facts  are  disclosed  by  the 
books  that  were  kept  by  the  board  of  trus- 
tees and  approved  by  them:  From  the  "ac 
count  book  of  the  poor  fund"  it  appears  thr.t 
on  the  30th  of  December,  1888,— something 
more  than  one  year  after  same  had  been  re- 
ceived,—there  was  on  hand  in  cash  and  notes, 
with  some  Interest  collections,  the  aggregate 
amount  of  $10,5^.71;  but  of  this  sum  there- 
was  only  the  sum  of  In  cash,  there- 
havlDg  been  Invested  approximately  910,000, 
presumably  by  the  Joint  authority  of  the 
board  of  trustees  and  the  defendant  as  pas- 
tor. It  appears  from  said  account  that  on  tbo 
12th  of  July,  1888,  9300  was  loaned  to  Henry 
Krow;  on  July  2S,  1888,  $200  was  loaned  to 
Mrs.  Mlnnlng;  on  August  6,  |2,000  was  loan- 
ed to  the  church;  on  August  16,  1888,  $2,- 
S45.25  was  loaned  to  Borgart  Shall;  on  the- 
Sd  of  September,  1888,  $2,370.36  was  loaned 
to  the  church,— these  several  amounts  aggre- 
gating the  sum  of  $7,215.61.  On  June  1, 
1889,  there  was  loaned  to  Charles  and  Henry 
Rebenack  $1,860,  and.  on  January  1,  1890, 
there  was  loaned  to  the  church  $818.92;  thus 
increasing  the  aggregate  amount  loaned  to 
$9,930.53.  and  the  aggregate  amount  loaned 
to  the  church  to  $5,219.28.  In  the  effort  to 
make  out  a  case  against  the  defendant  the 
charge  Is  made  by  plaintltTs  counsel— and  his 
Insistence  In  argument  Is  that  the  same  is- 
supported  by  the  evidmce— that  the  ttuasajs] 
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tlon  with  the  two  Rebenacki  was  odliulTe, 
ti  not  sarreptltlouB,  and  waa  resorted  to  as 
a  meana  of  enabling  the  defendant  to  conceal 
the  same,  and  benefit  by  the  deaL  His  fur- 
ther charge  is  that  the  transaction  by  which 
moaey  appears  to  have  been  loaned  to  the 
church  was  In  reality  only  given  thia  appear^ 
ance  aa  a  means  of  enabling  the  defendant  to 
Ul^ally  a|iply  Bame  to  hia  alleged  arrearages 
of  salary,  and  that  by  this  Inatnunentallty 
the  church  corporation  has  been  Imposed  up* 
on,  and  of  this  Imposition  he  was  the  sole 
beneficiaiy.  The  minutes  of  the  board  of 
trustees  of  July  12  and  August  6^  188S.  show 
that  the  two  loans  of  those  dates -were  ap- 
proved. In  the  minutes  of  the  latter  date 
there  la  a  resolution  to  the  ^ect  that:  "As 
our  pastor.  Owen  Bledy,  with  great  self- 
denial,  and  making  a  great  sacrifice,  has  now 
served  the  congregation  fully  eleven  years 
without  oDce  forsaking  It  to  take  a  trip  of 
recreation  or  have  a  vacation;  whereas,  be- 
sides the  performance  of  his  official  duties 
as  mlnlater,  he  also  served  the  congregation 
dtnliv  almost  the  whole  of  the  time  as  or- 
ganist. Sunday-school  teacher,  and  superin- 
tendent; and  whereas,  he  represented  the 
board  trustees  and  the  congi'egatlon  In  the 
very  impwtant  matter  of  the  legacy  of  the 
late  Kaaper  Auch,  and  thereby  rendered  the 
congregatlm  a  very  valuable  service:  There- 
fore, be  it  resf^ved,  ttiat  the  board  of  trus- 
tees give  him.  In  tbe  name  of  the  congrega- 
tion, fifty  dty  premium  bonds,  920.00  each 
(face  value),  as  a  small  remuneration  for  the 
above-mentioned  special  and  extraordinary 
services."  There  was  a  further  resolution 
to  the  effect  that,  inasmuch  as  **tbe  congre- 
gation now  needs  money  to  pay  tax  extensive 
reiMlrs  to  tbe  church,  for  a  new  school  bouse, 
and  for  an  organ,  and  other  debts:  There- 
fore, be  ft  resolved,  that  the  board  borrow, 
on  the  credit  and  name  of  the  congregation, 
11,000.00  in  cash  and  fifty  dty  premium 
bonds  •  •  •  from  the  poor  fund  of  the 
congregation  at  3  per  cent  per  annum  inter- 
est and  tbat  the  officers  of  the  board  execute 
thia  poan]."  The  minutes  recite  that  a  quo- 
rum of  the  board  was  present  and  that  the 
proceedings  were  presided  over  by  the  presl- 
doit  and  same  were  signed  by  Charles  Beb- 
enack  as  president  and  countersigned  by  H. 
Bebenack  as  secretary  pro  tern.  There  Is 
nothing  in  the  minutes  to  indicate  that  the 
defendant  was  either  present  or  participated 
In  the  meeting.  At  the  meeting  of  tbe  board 
on  the  3d  of  September,  188S,  a  further  sum 
of  11,970.36  in  cash  and  $400  In  20  city 
premium  bonds  were  borrowed  "In  tbe  name 
and  upon  the  credit  of  the  congregation 
*  *  *  from  the  poor  fund  at  three  per 
cent  per  annum  interest"  and  the  officers 
of  the  board  were  directed  to  carry  out  the 
resolution;  tlie  two  amounts  aggregating  $2,- 
370.36,  as  stated  in  the  treasurer's  report  of 
the  trust  fund.  The  minutes  state  that  a 
quorum  of  the  board  was  present  and  they 
were  signed  and  approved  by  tbe  president 


and  secretary;  but  they  do  not  show  that  the 
defradant  was  present  or  participated  there- 
in. The  minutes  of  that  meeting  show  that 
the  loan  of  I2.34C.25  to  Borgart  Shall,  od 
mortgage,  was  approved;  and  the  minutes 
of  January  S,  1880,  with  great  particularity 
show  how  the  different  sums  were  expended 
by  the  defendant  as  treasurer  of  the  church. 
Among  the  disbursements  shown  are  the 
following,  viz.:  (a)  For  extra  services  of  de- 
fendant, $1,000;  (b)  for  school  house,  closet, 
etc,  $1,000;  (c)  for  salary  of  minister  due 
since  1877  to  September,  1888.  as  per  res- 
olution, $2,370.86,— $4,370.86.  The  minutes 
show  that  a  quorum  was  present  and  that 
the  same  were  duly  approved  and  s^ed  by 
president  and  secretary;  but  th^  do  not 
show  that  the  defendant  was  present  or  par- 
ticipated tn  the  meeting.  The  minutes, of 
Ifoy  6,  1889.  show  that  a  loan  to  Karl  and 
Helnrich  Rebenack  was  authorized  at  6  pa 
per  cent  Interest  to  enable  them  to  purdiase 
a  piece  of  ground,  and  the  treasurer  was  in- 
structed to  carry  out  the  resolution.  The  ac- 
count of  Qie  poor  fund  shows  that  a  loon  <tf 
$2,500  was  made  to  the  Commercial  Home- 
stead Association  on  the  29th  of  August 
1800;  and  the  minutes  of  October  6,  1890. 
show  that  the  mwtgage  notes  of  B.  Shall 
were  paid,  principal  and  interest  On  the 
10th  of  January  thwe  was  <«  hand  tl.!^-59 
in  cash  nnlnvested,  and  there  were  in  tbe 
possession  of  the  defendant  aa  treasurer  the 
(1)  note  of  the  Homestead  Association,  $2,- 
600;  (2)  note  of  Mrs.  Mlnnlng,  $200;  (4)  notes 
of  the  church  for  $2,000,  and  $1,866,  and 
$2,370,  and  $848.02;  and  a  few  notes  of  small 
amounts.  That  account  shows  that  $G00  was 
loaned  to  Bnglander  on  March  3,  1S91,  and 
$1,100  was  Invested  In  the  purchase  of  tbe 
mortgage  notes  of  Mrs.  Mlnning  on  March  13, 
1801.  On  the  22d  df  August  1891.  a  further 
loan  was  made  to  the  church  of  $870,  and  on 
the  3d  of  October,  1892,  a  further  loan  was 
made  to  the  church  of  $7S0.  At  the  time 
there  was  a  cash  balance  of  $322.96  on  band, 
and  on  December  29,  1863,  there  was  a  cash 
balance  of  $620.64  on  hand.  On  a  general 
statement  of  date  January  7,  1895,  are  en- 
tered as  on  hand  the  following  notes,  tIl: 

(1)  Of  Immanoel  Pres.  Ghnrch  $2,000  00 

"    2,370  00 

-    848  92 

"    746  44 

"    870  00 

"  "        **    730  00 

$7.S85  38 

There  are  sundry  other  notes  representing 
the  balance  of  tbe  fund,  less  4^297.47  In  cash; 
and  tbe  account  was  practically  unchanged 
on  January  1,  1S07,  and  on  December  14, 
1887,  when  there  was  only  $2.97  In  cash  on 
hand.  The  various  reports  of  tbe  treasurer 
of  tbe  trust  fund  were  approved  by  tbe 
president  and  secretary  of  tbe  board  of  trus- 
tees, and  as  an  Illustration  of  same  we  ap- 
pend tbe  following,  viz.:  "The  treasurer's 
foregoing  annual  statement  and  cash  account 
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of  tbe  poor  tand  was  read  and  approved  In 
the  meeting  of  tbe  1>oard  of  trasteea.  Janu- 
■17  Ttta,  1BB5.  ISlgned]  Prank  Mlni^ng, 
President.  H.  Rebenackt  Secretary."  A  slm- 
flar  approval  la  Indorsed  upon  tbe  treasurer's 
annual  statement  of  Janoarr  6,-  1896,  and 
also  that  of  January  4,  1807.  There  Is  In 
plalntlff*a  petition  no  disavowal  of  tbe  regu- 
larity or  authenticity  of  the  minutes  as  pre- 
pared and  approved  during  a  series  of  twen- 
ty-odd yeara,  and  to  all  appearances  the  pi-es- 
ent  treasurer  of  tbe  board  bas  possession  and 
custody  of  tbe  notes  and  mortgages  which 
retwesent  tbe  various  loans. 

The  theory  of  this  suit  seems  to  be  that  the 
entire  tmst  fund  passed  into  the  hands  and 
unda  the  control  of  the  defendant,  as  treas- 
urer of  the  diureb  organization,  and  that  the 
hoard  of  tmstees  have  resorted  to  this  means 
of  calling  him  to  account  thertfor;  that  a 
resolution  of  the  hoard  of  trustee*  directed 
that  proper  demand  be  made  tor  the  restitu- 
tion of  the  trust  fund,  and  that  upon  his  fail- 
ure to  account  therefor,  this  suit  was  filed. 
Per  contra,  the  contention  of  the  defendant 
Is:  That  the  faniat  fund  was  placed  under 
the  lolnt  control  of  tbe  board  of  tmstees  and 
hlmseK  as  the  pastor  of  the  church,  under 
special  by-laws  provided  by  the  congregation 
of  the  chnrdt  at  a  general  meeting  held  for 
that  qiedflc  purpose.  That  tbe  fund  received 
passed  under  th^r  control,  and  was,  by  tbe 
brard  of  trustees,  regidarly  and  legally  in- 
vested, as  the  by-Ia-ws  aforesaid  directed  and 
required.  Indeed,  t^  spedal  object  of  the 
by-laws  was  to  provide  means  for  the  safe 
Investment  of  Ibis  fund,  to  tbe  end,  and  with 
the  distinct  purpose  in  view,  that  revenues, 
should  be  received  there^m  so  as  to  meet 
tbe  pressing  wants  of  the  .poor  of  tiie  church 
'In  keeping  with  said  bequest  That  the  fund 
never  passed  under  the  dominion  or  control 
of  tbe  trusteea,  or  himself  as  treasurer  of  the 
church,  but  it  passed  under  the  Joint  control 
of  the  board  of  trustees  and  himself  as  pas- 
tor, pursuant  to  the  aforesaid  by-laws,  and 
not  otherwise.  Tbovfore  this  ia  not  a  case 
of  the  treasurer  of  tbe  church  having  receiv- 
ed a  fnnd  for  the  chnrth,  and  having  mlsap- 
I^ed  same.  That  while  It  is  true  that  the 
plaintiff  was  represented  by  a  board  of  tma- 
teea  duly  elected  in  conformity  with  tbe  char- 
ter of  the  church,  and  tiiat  the  defendant  was 
tbe  treesnrer  thereof,  and  that  as  such,  both 
the  board  of  trustees  uid  himself  are  liable 
to  tbe  church  for  Ibelr  false  or  wrong  doinga. 
they  are  only  incidentally  liable  to  the  church 
as  the  administrators  of  tbe  trust  fund  which 
had  been  donated  to  the  church,  and  ttat  the 
reivondblllty  of  the  defendant  arises  with 
the  board  of  tmstees  conjointly,  and  th^  are 
responsible  to  tbe  church  for  their  admlnistrao 
tlon  of  said  fund.  We  append  below  extracts 
from  tbe  reasons  of  tbe  Judge  a  quo  for  tbe 
rendition  of  the  Judgment  appealed  from: 

"On  tbe  moits  of  plalntllTa  claim  the  rec- 
ord discloses  that  defendant  bas  wrongful^ 
received  tbe  tnnt  fundi  of  the  church,  ded- 


icated, by  the  will  of  Kasper  Auch.  to  the 
poor  of  said  church.  It  was  out  of  tbe  power 
of  the  church  to  apply  this  trust  fund  to  the ' 
payment  of  defendant's  salary  as  pastor.  To 
tbe  argumoit  that  tbe  churcb  directors  bor* 
rowed  the  money  from  the  poor  fund,  and 
with  the  borrowed  moneypaid  the  defendanf  s 
salary,  the  answer  is;  (1)  That  defendant  as 
a  member  of  tbe  board,  participated  In  the 
wrongful  aet  and  was  tbe  beneficiary;  (2) 
that  the  act  was  ultra  vires  and  void;  (3)  that 
It  was  taking  the  fund  for  a  purpose  not  war^ 
ranted  by  law,  by  Indirection,  and  turning  it 
over  to  the  def«idant;  (4)  that  defendant 
knew  all  tills,  as  treasurer  of  said  fond,  and 
not  only  as  member  of  the  board,  but  because 
tbe  by-laws  adopted  with  reference  to  this 
fund,  and  of  whI<A  he  must  have  had  knowl- 
edge, expressly  prohibited  any  such  use.  De- 
fendant must  be  charged  with  knowledge  of 
the  law,  and  also  with  knowledge  of  all  that 
concerned  the  keeiring  and  tbe  use  of  this 
trust  fnnd  for  the  poor,  for  be  was  pastor 
of  tbe  diuRdi.  treasurer  of  the  fund,  and 
member  of  the  board  of  directors,  and,  as  a 
fact  kept  tbe  records  and  tbe  accounts. 
While  defendant  la  thus  held  to  knowledge 
of  the  Uw,  still,*  as  a  fact  I  acquit  him  of 
intentional  wrong.  The  board  was  as  wrong 
as  be  was.  But  I  doubt  not  they  all  thought 
tbe  churdi  was  powr,  and  that  In  using  tbe 
fund  to  support  tiie  cbnrdi  and  its  pastor 
they  were  not  acting  wrongfully.  Hie  proof 
shows  tbat  defendant  was  a  dutiful  pastor 
and  teacher  and  friend  of  bis  congre^tion. 
It  is  unfortunate  that  ill-advised  counsel  In- 
duced blm  to  screen  the  property  from  pur- 
suit by  simulated  acts,  but  it  Is  to  bis  credit 
that  he  broke  aw^  from  this  improper  de- 
vice, and  removed  the  edmulation.  •  •  • 
This  Is  not  tbe  case  of  one  tort  feasor  de* 
manding  restttntlon  of  another.  It  Is  the 
legal  and  proper  action  of  the  tmstees  of 
the  church  demanding  tbe  ratum  of  what 
bas  been  wrongfully  taken,  no  matter  by 
whose  fault,  from  the  poor  fund,  of  whicb 
the  church  Is  trustee.  The  corporation  is 
the  plaintiff;  and  if  its  trustees  have,  with 
reference  to  this  fund,  acted  wrong,  their 
wrongful  act  does  not  stay  its  hand,  nor  estop 
it  from  asserting  Its  proper  demand  for  the 
undoing  of  said  wrong,  and  tiie  recovery  of 
said  fund.  Much  could  be  said  on  this  sub- 
ject but  It  Is  not  necessary.  This  litigation 
has  been  bitter,  but  I  tmst  tbe  party  feel- 
ing will  abate.  Defendant  has  served  well 
his  con^gatlon  as  pastor  for  many  years. 
What  Is  honestly  due  to  blm,  I  doubt  not 
will  be  paid.  If  not  by  the  plaintiff  church,  by 
reason  of  ite  poverty,  perhaps  by  tbe  gen- 
eral authorities  of  the  church-  His  account 
can  be  easily  stated,  and  what  be  has  receiv- 
ed from  Ibis  congregation  and  from  the 
chnrch  is  susceptible  of  record  and  proof; 
and,  If  any  balance  should  be  found  due.  It 
will  be  paid,  after  plaintiff  makes  restltntloa 
of  tbe  poor  fund  which  be  bas  wrongfully  re> 
eeived."   With  some  few  addltim^  obsov 
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rations,  his  reasons  are  closed  wltb  the  fol-  | 
lowing  statement:  "Defendant's  plea  of  es- 
toppel, based  on  certain  acts  of  the  trustees 
of  the  church  before  and  since  this  suit,  can- 
not shield  him.  He  has  the  monej  and  prop- 
erty of  the  church  held  by  the  church  for  the 
relief  and  benefit  of  the  poor.  When  he  re- 
wived  this  trust  fund  from  the  directors,  he, 
as  treasurer  and  as  pastor,  knew  that  the 
directors  had  no  legal  right  or  power  thus  to 
divert  It;  and,  worst  of  all,  defendant  him- 
self was  one  of  the  directors  and  trustees 
who  thus  wrongfully  diverted  It,  and  wrong- 
fully made  him  the  beneficiary." 

The  theory  upon  which  th^  judge  a  quo 
rested  the  defendant's  responsibility  Is  that 
fae  received  from  the  board  of  trustees  the 
money  which  they  borrowed  from  the  fund 
In  immediate  payment  of  arrearage  due  him 
for  back  salary,  as  well  as  of  bis  annual  sal- 
ary thereafter;  that  he  did  not  borrow  the 
money  as  an  Investment,  nor  wltb  the  ex- 
pectation of  making  any  return  for  it  but, 
on  the  contrary,  be  received  the  money  from 
the  board  of  truatees  with  the  distinct  under^ 
standing  that  It  was  a  payment  made  to  him 
by  the  church,  and  out  of  the  funds  from 
whl<Ha  he  had  no  right  to  receive  payment; 
that  he  received  the  premium  bonds  as  a  do- 
nation outright  from  the  board  of  trustees, 
well  knowing  that  they  had  no  antborlty  to 
donate  them.  On  the  plainest  principles  of 
law  and  Justice  he  Is  liable  to  make  restitu- 
tion of  the  money  and  the  city  premium  bonds 
fae  received.  Inasmuch  as  this  suit  is  against 
the  defendant  solely  as  the  treasurer  of  tbe 
trust  fund  and  agent  of  the  corporation,  and 
not  In  the  capacity  of  a  member  of  tbe  board 
of  trustees,  the  only  Judgment  which  can  be 
rendered  against  him  ia  for  such  portion  of  the 
trust  fund  as  may  be  on  hand,  and  such  por- 
tion thereof  as  may  have  been  received  and 
used  by  him  on  his  personal  account  for  serv- 
ices as  minister  or  otherwise.  This  suit  does 
not  call  him  to  account  for  any  transaction  of 
tbe  board  of  trustees  of  which  he  was  a  mem- 
ber, nor  does  It  seek  to  hold  him  liable  for 
any  act  of  his  as  a  membesr  of  the  board  of 
trustees  per  sa 

With  this  statement  of  facts  as  they  ap- 
pear on  tbe  record  kept  upon  the  official  min- 
utes of  the  board  of  trustees,  and  of  the 
trust  fund  before  us,  we  are  prepared  to 
make  brief  analysis  of  the  parol  evidence  as 
explanatory  thereof,  and  apply  same  to  the 
Issues  under  examination.  Very  nearly  all 
the  witnesses  who  were  Interrogated  on 
half  of  tbe  plaintiff  were  elders  of  the 
church,  and,  at  different  times  during  the 
period  embraced  by  tbe  transactions  Inquired 
about,  members  of  its  board  of  trustees;  and 
the  trend  of  their  testimony  Is  to  the  effect 
that,  notwithstanding  they  admit  the  genu- 
ineness of  their  signatures  as  they  appear  to 
be  signed  to  the  various  resolutions  of  the 
board  authorizing  and  approving  the  acts 
done  on  th«  part  of  the  church  corporation, 
thej  executed  same  pro  forma,  at  the  request 


I  and  BollcitatltHi  of  the  defendant  and  trust- 
ing in  his  truthfulness  and  honesty  as  their 
^sinister;  he  having  the  exclusive  charge  of 
the  minute  book  in  which  he  kept  an  ac- 
count of  all  the  proceedings  of  the  board. 
But  there  were  many  of  the  members  of  tbe 
board  of  trustees  who  were  Interrogated  as 
witnesses  for  the  defendant,  whose  testimony 
affirms  tbe  correctness  of  the  minutes  as 
they  were  kept  by  the  defendant  and  tends 
to  show  that  plaintiffs  witnesses  possessed 
at  the. time  the  fullest  knowledge  of  all  the 
transactions  therein  detailed,  and  gave  to 
them  tbeir  unqualified  sanction.  We  have 
made  from  tbe  record  the  following  extracts 
from  the  testimony  of  Fridolln  Hoffman,  one 
of  tbe  trustees  of  the  church  during  the 
time  these  transactions  occurred,  viz.:  "Q. 
Those  minutes  were  written  out  by  Mr. 
Bledy,  were  they  not?  A.  Yes,  air.  Q.  The 
minutes  of  the  meeting?  A.  Yes,  sir;  the 
minutes  were  read  out  at  the  meeting,  and 
they  came  before  the  board  before  being  ap- 
proved. Q.  Did  you  always  understand 
what  was  in  the  minutes  when  they  were 
read?  A.  Yes,  sir.  I  speak  German  and 
English,  both.  Q.  Now,  Mr.  Hoffman,  was 
there  ever  any  money  borrowed  from  tbe 
Kasper  Auch  fund  by  the  board  of  trustees 
in  order  to  pay  the  obligations  of  the  church, 
*  •  •  during  your  term  of  service  as  trus- 
tee? A.  Yes,  sir;  there  was.  •  •  •  Q. 
Now,  Mr.  Hoffman,  every  time,  during  tbe 
time  you  were  trustee— every  time  there  Is 
an  entry  in  the  minutes  during  the  time  you 
were  trustee  or  president— every  time  an  en- 
try is  made  In  the  minutes  that  the  board 
.of  trustees  have  borrowed  a  certain  amount 
from  the  Kasper  Auch  fund,  was  that  done 
with  your  knowledge?  A.  Yes,  sir.  Q.  And 
wltb  your  consent?  A.  Yes,  sir.  Q.  Mr.- 
Hoffman,  did  you  ever  find  that  Mr.  Owen 
RIedy  had  ever  appropriated  any  portion  of 
the  Kasper  Anch  fund  to  his  own  use  with- 
out permission  from  the  board  of  trustees? 
A.  No,  sir;  I  did  not  Mr.  Bledy  asked  al- 
ways the  board  of  trustees.  When  he  asked 
for  his  salary,  he  asked  the  board  of  trus- 
tees. We  borrowed  from  the  Kasper  Anch 
fund  to  pay  bis  salary.  He  always  asked  the 
board  of  trustees  when  he  needed  money, 
and  the  book  shows  it  on  those  grounds.  Q. 
Did  Mr.  R]e4y  ever  ask  permission  from  the 
board  of  trustees  to  take  money  out,— did  he 
ever  ask  to  be  allowed  to  take  money  from 
the  Kasper  Auch  fund,  or  did  be  ask  you 
for  his  salary  for  a  demaud  of  what  was 
due  him?  A.  He  asked  for  his  salary  to  be 
paid  by  the  board,  and  we  added  It  in  the 
amount  due  him.  Then  money  was  borrow- 
ed from  the  poor  fund  to  pay  him  with,  at 
3  per  cent  interest  Q.  Then,  according  to 
your  understanding,  Mr.  Biedy  has  never 
appropriated  the  Kasper  Auch  fund  to  his 
own  use?  A.  No,  sir;  he  did  not  Q.  Ac- 
cording to  your  understanding,  the  board  of 
trustees  borrowed  that  money,  and  used  part 
of  It  to  pay  bia  salatyf  A.  Yes.  sir.  Q.  Did 
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the  board  of  trustees  ever  hate  enongb 
money  In  their  hands  belonglns  to  the  church 
with  which  to  pay  Mr.  Rledy's  aalary?  A. 
Xo.  sir.  Q.  During  the  time  you  were  a 
trustee?  A.  No,  sir.  •  •  ♦  Q.  Was  not 
Mr.  Minning  one  of  the  trustees?  A.  Yes, 
sir;  he  was  president  Q.  Was  he  a  trus- 
tee daring  the  time  you  were  a  trustee?  A. 
Yes,  sir.  Q.  Did  Mr.—  Were  those  mat- 
ters, as  to  whether  the  trustees  should  bor- 
row from  the  Kasper  Auch  fund,  and  use 
part  of  the  money  to  pay  Mr.  Bledy's  salary, 
—was  that  ever  discussed  in  the  presence  of 
Mr.  Mlunlng?  A.  Yes,  sir;  Mr.  Mlnuiug  was 
present  at  the  meetings.  He  was  acting 
president  of  the  board.  Q.  Did  Mr.  Mlnnlng 
ever  make  any  objections  to  that?  A  No. 
Q.  Dlff  he  ever  get  up  in  the  meetihgs,  and 
say.  Too  have  no  right  to  use  that  trust 
fiind  to  pay  your  pastor'?  A.  No.  sir.  Q. 
Did  any  of  the  trustees.  Mr.  Hoffman,  at  any 
time  say  that  that  money  could  not  be  bor- 
rowed,—that  It  was  a  trust  fund?  Was  that 
ever  said  In  your  presence?  A.  No,  sir." 
Again:  "Q.  Then,  Mr.  Hoffman,  the  charge 
made  against  Mr.  Rledy  that  he  appropriated 
the  whole  of  Kasper  Auch  fund  to  himself 
la  false,  Is  It  not?  A.  Yes,  sir;  it  Is."  Again: 
"Q.  Mr.  Hoffman,  did  the  board  of  trustees 
ever  loan  any  of  that  money  to  members  of 
the  board  of  trustees  as  an  Investment?  A. 
Yes.  sir;  they  did.  Q.  Did  Mr.  Fritz  Min- 
ning ever  borrow  any  of  that  same  trust 
fund?  A.  I  think  he  borrowed  some,  but  I 
do  not  recollect  how  much."  Fred.  Rupert, 
on  cross-examination,  makes  quite  a  similar 
statement,  in  many  particulars,  to  that  of 
Hoffman.  Henry  Rebeuack,  a  witness  for 
defendant,  on  being  shown  many  of  the 
notes  which  apparently  represent  loans  to 
different  members  of  the  board  of  trustees 
from  the  trust  fund,  Identifies  their  signa- 
tures, and  also  those  of  the  officers  of  the 
board  who  signed  the  minutes  authorizing 
tne  loans  to  them,  many  of  which  had  been 
disavowed  by  the  parties  thereto  In  testify- 
ing In  behalf  of  the  plaintiff.  He  states  that 
when  these  loans  were  made  same  were 
made  with  his  full  knowledge  and  consent 
and  with  that  of  the  other  members  of  the 
board  of  trustees.  "Q.  Now,  Mr.  Rebenaek, 
did  yon  ever  hear,  during  the  time  you  were 
a  member  of  the  board  of  trustees,  any  com- 
plaints made  about  the  use  of  that  fund  In 
the  manner  In  which  It  was  used  either  by 
Mr.  Mlnnlng,  or  Mr.  Luckerman,  or  Mr.  Fred- 
erick  Bupert?  A.  Xo."  Mr.  Henry  Rebe- 
nack's  testimony  is  much  to  the  same  effect. 
At  this  Juncture,  and  before  the  closing  of 
defendant's  testimony,  the  defendant,  being 
then  personally  present  in  court,  tendered 
himself  as  a  witness  for  the  plaintiff  If  Its 
counsel  desired  to  use  him  as  such,  declar- 
ing at  the  same  time  that  he  stood  upon  the 
record  and  the  testimony  that  bad  been  In- 
troduced; but  plaintiff's  counsel  did  not 
avail  himself  of  the  offer.  By  this  means 
the  defendant  rrtleved  himself  of  the  Impu- 


tation of  blame  toe  falling  to  testify  as  a  wit- 
ness in  his  own  b^ialf. 

From  all  the  testimony  In  the  record,  two 
propositions  appear  to  be  well  and  dearly 
establtehed:  (l)  That  no  part  of  the  Ka^er 
Auch  tmst  fund  has  been  traced  Into  the  pos- 
session of  the  defendant,  save  and  exc^ 
that  which  was  applied  to  the  payment  of 
the  arrears  of  his  salary,  and  the  premium 
bonds  which  were  dMiated  to  him;  &)  and 
that  that  poortlon  of  said  fund  "was  borrowed 
therefrom  by  the  board  of  trustees,  and  by 
them  snbseqnently  paid  to  the  defendant  on 
account  of  the  salary  that  was  due  him.  The 
evidence  farther  discloses  that  the  only  ques- 
tionable transaction  that  the  defendant  en- 
gaged In  'was  tba.t  In  referraictf  to  the  Reb- 
enaek notes  wlilch  were  made  the  object  of 
the  attachment  Bat  the  minates  of  the 
boaxA  and  of  the  trust  fund  show  that  he 
really  hdd  same  for  account  of  the  trust  fond 
as  a  loan  as  an  Investment  and  that  t^ 
defendant  disclaimed  any  Interest  whatever 
In  them.  These  two  facts  are  recognized  by 
the  Judge  a  quo  In  his  reasons  for  Judgment, 
wherein  he  states  that,  while  the  loan  repre- 
sented by  these  notes  to  the  Bebenacks  ap- 
parently was  one  made  by  the  defendant  In- 
dividually, be  had  made  truthful  and  honest 
representations  In  the  minutes  be  kept  of  the 
trust  fund  and  those  of  the  proceedings  of 
the  board  which  authorized  the  loan  to  tbe 
Bebenacks  and  In  their  names.  The  fact  Is 
that  the  Bebenacks  regularly  paid  interest  on 
those  notes,  and  made  some  partial  payments 
of  the  capital  which  were  properly  credited 
to  the  trust  fund,  thus  evidencing  defend- 
ant's disclaimer  of  ownership  thereof.  True 
It  Is,  as  alleged  In  plaintiff's  supplemental 
petition,  that  the  title  to  the  property  pur- 
chased was  at  first  taken  In  the  name  of  the 
defendantfs  wife,  but  she  subsequently  exe- 
cuted a  deed  to  tbe  two  Bebenacks  for  tbe 
price  of  $1,S66.  which  was  r^resented  by 
the  purchaser's  several  promissory  notes 
bearing  Interest  at  6  per  cent.,  and  pay- 
able at  different  dates  In  the  future.  Being 
at  the  date  of  these  transactions  treasurer  of  ■ 
the  trust  fund,  the  defendant  was  the  proper 
and  legal  custodian  of  those  notes,  as  of  all 
others  which  represented  loans  made  as  in- 
vestments; and  In  the  supplemental  petition  of 
tbe  plaintiff.  In  which  It  is  made  to  claim  an 
attachment  the  admission  la  made  "that  said 
Owen  Riedy  reported  to  tfie  board  of  tnuteea 
of  petitioner  that  he  held  aaid  notea  for  ac- 
count of  the  church,  and  had  invested  a  por- 
tion of  said  Kasper  Auch  fund  therein,  and 
said  notes  are  the  property  of  petitioner,  and 
are  In  [wssesslon  of  the  said  Owen  Rledy.** 
(Our  Italics.)  Considered  in  tbe  light  of  these 
established  facts  and  Jadlclal  admissions,  the 
circumstance  of  the  original  deed  having 
been  taken  In  the  name  of  tbe  defendant's 
wife  Is  r^leved  of  any  possible  significance 
in  this  controversy,  because  the  transaction 
with  the  Rebenacks  had  been  completed  prior 
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to  the  institution  of  this  stUt  and  appropriate 
entries  thereof  had  been  made  in  the  mfnute 
book  of  the  trust  fnnd,  and  same  had  been 
ratified  and  approved  by  the  board  of  trus- 
tees. The  judgment  of  the  court  a  qua  was 
(1)  In  faror  of  the  plalntlflF  for  the  four  Reb- 
enack  notes,  aggregating  $1,863  In  principal, 
sustaining  the  writ  of  attachment;  (2)  ae- 
creelng  the  defendant  to  surrender  70  city 
premium  bonds  of  the  face  value  of  ¥20 
each,  or  to  pay  to  the  plalntift  their  alternate 
value  of  $2,940,  with  legal  interest;  and  that 
the  defendant  be  condemned  to  pay  to  the 
plaintiff  the  additional  sum  of  $7,712.  with 
Interest,  sustaining  the  writ  of  attachment 
with  privilege  on  the  property  seized.  It 
further  rejected  and  disallowed  the  demands 
of  the  defendant  for  the  damages  occasioned 
by  the  sequestration  and  attachment,  and 
dismissed,  as  of  nonsuit,  his  demand  In  re- 
convention for  the  amount  of  his  salary. 
From  that  judgment  the  defendant  baa  prose- 
cuted a  devolutive  appeal. 

Th6  theory  upon  which  Judgment  was  ren* 
dered  against  the  defendant  was  solely  and 
only  that  he.  while  ti%asurer  of  the  trust 
fund,  received  from  the  hoard  of  trustees 
different  sums  In  payment  of  his  salary  as 
pastor  of  the  plaintiff  church,  the  same  hav- 
ing been  by  them  borrowed  from  the  trust 
fund  In  pursuance  of  formal  resolotlons,  and 
with  his  full  knowledge.  The  defendant  has 
been  brought  to  account  for  these  sums  as 
having  been  by  him  unduly  received,  on  the 
ground  that  these  pretended  negotiations  on 
the  part  of  the  board  of  trustees  were  ultra 
vires  acts,  and  void,  because  they  were  alto- 
gether without  legal  capacity  to  thus  deal 
with  and  dispose  of  the  trust  fund  while 
under  their  administration;  and  that  the  de- 
fendant, sustaining  a  trust  relation  to  this 
fund,  had  no  legal  right  to  receive  and  use 
same  In  payment  of  his  salary,  albeit  same 
was  paid  him  on  the  authority  of  a  formal 
resolution  of  the  board  of  trustees.  These 
propositions  are  well  established  by  the  proof 
In  the  record,  and  were  sustained  by  the 
Judge  a  quo.  In  so  far  as  the  four  Rebenack 
notes  are  concerned,  there  is  no  complaint 
of  the  decree.  The  defendant  does  not  dis- 
pute the  fact  that  they  were  the  property  of 
the  church,  and  are  so  declared  In  the  official 
minutes' of  the  trust  fund.  There  is  no  ques- 
tion as  to  the  correctness  of  the  decree  In 
reference  to  the  amount  of  the  city  premium 
bonds  which  the  defendant  received,  but  we 
have  examined  and  restated  the  data  upon 
which  we  rest  our  decree.  The  following  Is 
the  character  of  the  obligations  which  the 
president  -and  secretary  of  the  board  of  trus- 
tees executed  as  representing  the  loans  made 
from  the  trust  fund,  the  proceeds  of  which 
were  paid  to  the  defendant  on  his  annual 
salary  as  pastor  of  the  church,  and  in  other 
ways,  viz.:  "New  Orleans.  Sep.  Srd,  1888.  $2,- 
87086.   Tbe  Xmmanuel  FresbTteElin  OBrarch 


of  New  Orleans,  La.,  by  resolution  of  Its 
board  of  trustees,  recorded  In  the  minutes  of 
said  board  under  this  date,  and  on  page 
 ,  borrows  from  Its  poor  fund  two  thou- 
sand three  hundred  and  seventy  *Vio»  dol- 
lars, with  3  per  cent,  per  annum  from  date. 
[Signed]  Charles  Rebenack,  President,  Heln- 
rlch  Rebenack,  Sec.  pro  tern.,  Board  of  Trus- 
tees." All  others  appear  to  be  of  like  form, 
and  were  employed  as  a  means  of  withdraw- 
ing the  necessary  funds 'with  which  to  pay 
the  defendant's  salary,  and  the  withdrawal 
of  the  city  premium  bonds  that  had  been 
donated  to  him.  Judging  by  the  substance 
of  the  testimony  and  the  appearance  of  the 
obligations  which  are  annexed  to  the  record 
in  the  original,  the  following  is  a  llstsbow- 
Ing  the  dates  and  amounts  thus  witudrawn 
from  the  trust  fund,  viz.:  One  note,  dated 
August,  18S8,  for  $2,000;  one  note,  dated 
September  3,  18S8,  $2,370.30;  one  note,  dated 
January  1.  1890,  $818.92;  one  note,  dated 
January  12,  1891,  $740.44;.  one  note,  dated 
July  13,  1891,  $870;  one  note,  dated  October 
S.  1S92,  $400  (a  balance);  one  note,  dated 
March,  1804,  $815.71 ;  one  note,  dated  March 
15,  1805,  $720;  one  note,  dated  July  29,  1895. 
$375;  one  note,  dated  December  9.  1895, 
$300;  one  note,  dated  August  3,  1S96,  $720; 
one  note,  dated  February  23,  1897.  $145.— 
«gregatlng  $10,401.40.  But  this  aggregate 
embraces  the  amount  of  the  face  value  of  the 
premium  bonds  that  were  donated  to  the  de- 
fendant, as  well  as  the  amount  claimed 
to  be  due  him  by  the  church  at  the  time  It 
received  the  Kasper  Auch  donation  in  18S8; 
and  the  minutes  of  the  boai-d  which  author- 
ized these  loans  disclose  that  the  notes  for 
$2,000  of  date  August  6,  1888,  represents  50 
city  premium  bonds,  aggregating  In  face 
value  $1,000,  and  that  the  remainder  of  $1,000 
In  cash  was  made  to  the  church  congregation 
to  emible  It  to  make  repairs  on  the  church 
edifice,  to  build  a  school  house,  and  purchase 
an  organ;  and  that  the  note  of  September 
3,  1888,  for  $2,370.36  represented  $400  of  city 
premium  bonds,  and  only  $1,970.36  In  cash. 
Consequently  there  should  be  deducted  from 
the  foregoing  aggr^ate  the  sum  of  $2,400, 
reducing  same  to  $8,001.40  as  the  correct 
amount  due  the  plalutlfiC.  The  Judgment  ap- 
pealed from  Is  correct  in  so  far  as  It  decrees 
the  plaintiff  entitled  to  the  possession  of  the 
four  Rebenack  notes,  aggregating  $1,866,  rep- 
resenting a  loan  of  trust  fund  as  an  Invest- 
ment, and  the  70  city  premium  bonds  of  the 
face  value  of  $1,400,  as  forming  a  part  of 
said  fund;  bat,  while  It  decreed  the  plaintiff 
entitled  to  recover  of  tie  defendant  caily  $7,- 
712.  Instead  of  $8,001.30,  in  money,  same  can- 
not be  amended  and  Increased  In  favor  of 
the  appellee  without  any  prayer  to  that 
effect,  and  must  be  affirmed.  A  careful  In- 
vestigation of  this  case  has  convinced  us  that 
It  was  correctly  disposed  of  In  the  lower 
coorL  Judgmuit  affirmed. 
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ALLEN  et  al.  t.  LEFLOBB  C0TINT7. 

(Supreme  Court  of  MiBsissippi.  Jan.  21,  1901.) 

COUNTY  TRKA8VRSR  —  DBFAU1*T  —  CONVEY- 
ANCE BY  WIFD  IN  SBTTLBUBNlV-VAIiIDITY— 
DURESS  —  AVWDANGB  OF  OSBD  —  UHITA- 
TIONS. 

LWher^  In  settlement  of  a.  coanty  treas- 
vreft  Bdmitted  default,  bU  wife  was  induced 
to  deed  ber  land  to  tbe  county  by  threats  of  the 
district  attorney  to  prosecute  aim  criminally, 
made  wben  the  grand  jnry  and  the  connty 
board  of  mpervisors  were  in  sewdon,  and  ap- 
parentlr  backed  by  public  sentiment,  no  ad- 
Tantage  can  be  taken  of  tbe  deed  in  an  action 
by  ber  heirs  duly  broaght  to  Question  the  title 
of  the  connty  thereto. 

2.  Limitations  against  an  action  by  a  wife 
or  her  heirs  to  avoid  a  deed  which  ahe  was  in- 
duced to  execute  nnder  duress,  to  prevent  a 
threatened  prosecution  of  her  husband  for  em- 
bexzlement,  did  not  begin  to  run  until  his 
death,  since  while  be  was  aliT*  the  duress  was 
still  in  force. 

Appeal  from  cbancery  court,  L^lore  eoiiD> 
ty;  A  H.  Longlno,  Chancellor. 

Injunction  by  Leflore  county  against  J.  K. 
Allen.  Jr.,  and  others.  From  a  decree  for 
complainant,  respondents  appeaL  Modlfled. 

J.  K.  Allen  was  elected  treasurer  of  Leflore 
county  in  1883,  and  In  Jtme,  1885,  the  district 
attorney  brought  suit  on  hie  bond,  alleging' 
that  be  had  embezzled  about  |4,000  of  the 
common-school  fund;  and  subsequently  Allen 
ai^>eared  before  the  board  of  superrlaora.  and 
admitted  that  he  was  d^lnquent  In  tbe 
school  fund  to  an  amount  somewhat  In  ex- 
cess of  $4,000.  The  circuit  court  waa  then 
in  session,  and  an  effort  was  made  then  to 
Indict  Allen,  but  It  was  not  done;  but  the 
matter  continued  to  be  agitated  In  tbe  coun- 
ty, and  the  district  attorney  brought  suit 
against  Allen  IndlvlduaUy  for  tbe  shortage. 
SobseQuently  tbere  was  a  bill  passed  by  tbe 
legislature  for  the  relief  of  Allen  wblch  au- 
thorized the  board  of  supervisors  to  take 
land  from  Allen,  In  such  quantities  as  tbey 
might  determine,  in  settlement  of  said  In- 
debtedness. In  July,  1886,  tbe  board  of  su- 
pervisors was  again  In  session  at  the  same 
time  with  tbe  circuit  court,  and  the  matter 
was  again  taken  up  and  pressed  by  the  dls* 
trlct  attorney,  and  resulted  In  the  board  of 
snpervison  obtaining  a  deed  to  certain  lands 
which  It  was  claimed  lay  In  Leflore  county. 
This  deed  wag  executed  by  Mr,  Allen  and  his 
wife,  also.  Some  of  the  lands  conveyed  be- 
longed to  Mr.  Allen,  and  some  of  it  belonged 
to  Mrs.  Allen.  Since  that  time  tbe  lands 
have  Increased  greatly  in  value.  Mrs.  Al- 
len died  In  1888,  and  Mr.  Allen  died  in  1898. 
A  few  days  before  the  death  of  Mr.  Allen  tbe 
children  of  Mrs.  Allen  brought  an  action  of 
ejectment  against  the  connty,  in  which  they 
demanded  the  lands,  with  rents  and  dam- 
ages. This  suit  was  brought  on  the  Idea 
that  the  conveyance  of  1886  was  obtained 
from  Allen  and  wife,  and  especially  from 
the  wife,  by  duress.  Pending  this  action  It 
developed  that  the  deed  of  1896  was  void,  at 
least  In  part,  for  insuffldency  of  description,  I 
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whereupon  Leflore  county  flied  Its  blU  of 
Injunction  In  the  chancery  court  of  Leflore 
county,  praying  the  restraint  of  the  eject- 
ment suit  and  the  reformation  of  the  deed 
of  1886.  The  respondents  answered  the  bill, 
setting  up  the  duress,  and  Insisting  on  the 
void  character  of  the  deed,  and  made  their 
answer  a  cross  bill  setting  up  substantially 
tbe  same  matters  as  in  their  answer,  pray- 
ing for  an  account  and  for  the  cancellation 
of  tbe  deed  of  1886.  The  defendants  to  tbe 
cross  bill  answered  It,  setting  up  the  aver- 
ments of  tbe  original  bill,  substantially. 
Voluminous  testimony  was  taken,  and  the 
cause  set  for  final  hearing.  There  was  a 
final  decree  perpetually  enjoining  the  prose- 
cution of  the  ejectment  suit,  and  ordering  the 
heirs  of  Mrs.  Allen  to  execute  a  conveyance 
of  the  lands  In  controversj  to  Leflore  county, 
and  taxing  them  with  the  coats.  From  that 
decree  they  appealed. 

Mayes  ft  Harris  and  W.  T.  Rush,  for  appel- 
lants. Monroe  UcClni^  Atty.  Gen.,  for  ap- 
pellee. 

CALHOON,  J.  On  the  facts  we  afiOrm  the 
teamed  chancellor  as  to  the  lands  owned  by 
tbe  deceased  father  of  appellants,  because  It 
Is  fairly  deduclble  from  the  evidence  that 
he,  who  was  morally  and  legally  liable  for 
bis  shortage  as  treasurer  of  tbe  school  fund. 
In  fact  wanted  to  convey,  and  did  suggest 
tbe  conveyance  of,  all  his  land  in  satisfac- 
tion. It  may  also  be  true,  and  perhaps  is, 
that  he  Intended  his  wife's  lands  also;  think- 
ing, as  most  husbands  unf<H:tunateIy  do,  that 
she  would  do,  as  to  her  property,  what  he 
wished  done.  It  seems  to  us  palpably  plain 
from  this  record  that  sbe  did  not  consent, 
but  refused,  to  ^ecute  the  deed  Involving 
her  lands,  and  that  she  never  would  have 
done  80  but  for  the  threats  that,  if  she  did 
not,  ber  husband  would  be  put  In  the  peni- 
tentiary, than  wblch  a  more  terrible  duress 
could  not  be  put  on  a  wife;  and  this  aa  com- 
ing from  the  district  attorney,  a  most  esti- 
mable gentleman,  who  boarded  with  her, 
with  the  grand  Jury  and  board  of  supervis- 
ors In  session,  backed  by  tbe  consensus  of 
public  opinion  In  tbe  county  as  to  the  alter- 
native result  of  her  refusal.  It  Is  absolutely 
clear  to  us  that  the  deed  to  the  county  was 
not  tbe  product  of  the  free  will  of  this  high- 
ly excitable  lady.  Such  Influences  can  never 
be  overestimated,  in  their  effect  on  the 
mother  of  children,  and  the  suggestion  of 
such  conveyances  of  property  should  come 
from  her.  The  choice  between  disgrace  by 
Imprisonment  of  ber  husband  In  the  peni- 
tentiary, and  the  poverty  of  her  little  chil- 
dren, put  by  the  officers  of  the  law,  is  too 
oppressive  on  tbe  heart  of  a  wife  and  mother 
to  admit  of  free  action  of  the  mind.  Action 
so  influenced  cannot  be  availed  of,  under 
the  law  of  this  land,  by  Individuals,  coun- 
ties, states,  potentates,  or  powers. 

The  statute  of  limitations  certainly  cannot 
be  relied  on  as  commencing  to  run  during 
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the  after  two  years  of  her  life,  because  her 
hasband  was  alive  and  the  duress  still  In 
force,  and  the  suit  was  brought  within  ten 
years  of  her  death. 

The  injunction  against  the  prosecution  of 
the  ejectment  suit  Is  alBrmed  as  to  Mr.  Al- 
len's land,  and  dissolved  as  to  the  land  of 
Mrs.  Allen.  In  this  case  each  party  Is  taxed 
with  one-half  the  costs  In  this  and  the  chan- 
cery court  Reversed  in  part,  affirmed  In 
part,  and  remanded. 


ILLINOIS  CENT.  K.  00.  v.  OROOKBRT. 
(Supreme  Court  of  Mississippi.   Jan.  14,  1901.) 

RAILROADS  —PERSON  ON  TRACK  —  DUTY  TO 
IjOOK  and  LtSTBN— contributory 
NBGLiaBNCB. 
PlaiDtiff,  a  boy  of  14,  teatifictd  that  the 
train  by  which  he  was  injured  had  been  on  only 
a  week,  and  usually  ran  in  on  the  switch  to 
pass  another  train,  and  that,  if  it  did  not  take 
the  switch,  it  kept  on  the  main  line  to  the  de- 
pot, and  that  ou  the  night  of  the  injury  he  was 
going  on  the  switch  to  the  depot,  and,  noticing 
the  train  did  not  stop  at  the  switch,  be  sup- 
posed it  was  on  the  main  track,  and  kept  on 
the  switch,  and  was  run  over  and  injured;  but 
that  be  did  not  look  to  see  on  which  track  it 
was. '  Plaintiff  refused  to  answer  the  question 
if  all  ol  defendant's  trains  stopped  at  the 
switch.  Beld,  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

Appeal  from  circuit  court,  Panola  connty; 
Z.  M.  Stephens,  Judge. 

"To  be  officially  reported." 

Action  by  Saymond  Oockert,  by  next 
friend,  against  the  IlUnols  Central  Railroad 
Company.  From  an  order  denying  a  new 
trial,  and  from  a  Judgment  In  favor  of  plaln- 
tlflT,  defendant  appeals.  Reversed. 

The  Illinois  Central  Railroad  runs  north 
and  south  nearly  through  the  center  of  the 
town  of  Sardls,  In  Panola  county.  On  the 
west  side  of  the  track  there  are  some  resi- 
dences fronting  the  tracks.  In  one  of  which 
appellee  lives,  and  has  lived  all  his  life. 
Several  hundred  feet  south  of  the  Crockert 
residence,  and  on  the  east  side  of  the  rail- 
road. Is  the  raHroad  depot  For  some  dis- 
tance north  of  the  depot  there  were  three 
tracks,  the  main  line  and  an  east  and  a  west 
side  track.  Iliere  was  a  path  leading  from 
plaintiff's  home  to  the  railroad  tracks  and 
crossing  them,  and  there  was  a  path  used  by 
the  public  to  a  considerable  extent  between 
the  mala  line  and  the  east  side  track.  On 
the  night  of  November  26,  1898,  plaintiff,  a 
boy  14  years  and  5  months  old,  started  tram 
his  home  south  to  the  d^ot  on  the  railroad, 
and  was  caught  by  a  train  known  as  the 
"Batesvllle  Accommodation,"  and  his  foot 
run  over  and  crushed.  On  the  trial,  plain- 
tiff testified  ttiat  the  Batesvllle  Accommoda- 
tion had  been  on  about  a  week,  and  that  it 
nsoally  met  the  north-bound  Vestibule  at 
Sardla;  tliat  there  was  a  switch  north  of  his 
home,  and  that  It  wai  the  custom  of  the 


Batesvllle  Accommodation  to  stop  at  that 
switch,  and  go  In  on  the  aide  track,  and  wait 
until  the  Vestibule  passed,  but  sometimes  it 
did  not  meet  the  Vestibule  at  Sardls,  and  on 
such  occasions  It  did  not  stop  at  the  swlb^  at 
all,  but  go  down  the  main  line  to  the  depot 
before  It  stopped;  that  on  the  night  of  the  In- 
Jury  he  started  from  his  home  to  go  to  the  de- 
pot, and  that  when  he  got  to  the  railroad 
tracks  he  noticed  that  the  Batesvllle  Accom- 
modation was  at  the  switch,  and  that  It  did 
not  stop  there  at  all.  but  was  coming  on  down 
the  track,  and  that  he  supposed  it  was  on  the 
main  line,  as  It  usnally  was  when  It  did  not 
stop  at  the  switch,  and,  thinking  so,  he  did  not 
attempt  to  cross  the  main  line,  as  he  did  not 
want  to  go  in  front  of  the  train,  bnt  started  In 
a  run  down  the  west  side  track,  and  had  gone 
only  a  short  distance  when  he  was  struck  by 
the  train,  and  bis  foot  was  run  over  and  crush- 
ed; that  when  he  got  to  the  railroad  track  he 
did  not  stop  to  look  and  see  which  track  the 
train  was  on,  but  Just  went  running  down 
the  west  track,  and  that  It  was  a  dark  night 
On  his  direct  examination  he  was  asked  if  it 
was  the  general  custom  of  the  railroad  com- 
pany to  stop  its  trains  before  taking  the 
switch,  and  he  answered,  **Ye8,*'  He  was 
Xhen  asked  If  It  was  the  custom  to  atop  all 
the  trains.  There  was  no  answer  to  this 
question.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff.  Defendant's  motion 
for  a  new  trial  was  OTermled.  and  it  ap- 
pealed. 

Hayes  ft  Harris,  fbr  appelant.  w. 
Shandy  and  Alexander  ft  Alexander.  Cor  ap- 

WHITFIELD,  O.  J.  It  Is  Impossible  to 
support  this  verdict  even  on  the  plalntlfTs 
own  testimony.  He  was  plainly  guilty  of  con- 
tributory negligence.  He  says  the  Batesvllle 
Accommodation  Iiad  been  on  only  a  week, 
and,  when  asked  whether  all  trains  stopped 
at  the  switch,  did  not  answer  at  aU.  This  Is 
utterly  unsatisfactory  evidence  of  a  senerai 
custom.  It  is  true,  he  was  only  14  years  and 
6  months  old.  But  he  was  a  bright  boy. 
thoroughly  familiar  with  the  location  and 
the  movement  of  all  tralus.  Making  all  due 
allowance  for  his  age,  it  Is  obvtoos  that  be 
was  mature  enough  and  had  discretion 
enough  to  make  him  plainly  chargeable  with 
contributory  n^llgence  on  his  own  testi- 
mony. The  mere  existence  of  the  cnstom— 
If  It  had  been  satisfactorily  shown— to  stop 
at  the  switch,  would  not  relieve  him  of  the 
duty  of  relying  as  well  on  his  own  pmdence 
and  use  of  ordinary  care  as  on  the  cnstom. 
He  was  still  bound  to  the  use  of  his  senses, 
and  could  not,  while  plainly  discarding 
their  use,  recover  on  the  mere  ground  that 
the  appellant  bad  violated  Its  rule;  snch  vio- 
lation not  being  willful,  bat  merely  negU- 
g«it   Reversed  and  remanded. 
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BIDOfiLT  LODGE,  NO.  23,  I.  O.  O.  t. 
HEDUS. 

(Sapreme  ODort  of  MissiBsippi.   Jan.  14,  1801.) 

TAXAnON— EKBMPTIONS—FROPBRTT  USBD 
FOR  CHARITABI^E  PURPOSES— IN- 
COllS  OF  FROPBRTT. 

1.  A  building  owned  bT  bd  Odd  Fellowf 
lodge,  the  first  floor  of  wnldi  !■  rented  u  a 
Btorehoiue,  and  part  of  tbe  second  floor  u  a 
dental  office,  ia  not  exempt  from  taxation  un- 
der Ann.  Code,  {  3744,  which  exempts  all  prop- 
erty beloQsing  to  any  charitable  society  used 
exdasiTely  for  the  purposes  of  charity,  and  not 
for  profit, 

2.  That  the  income  of  the  property  is  nsed 
for  charity  does  not  bring  It  within  the  letter 
or  the  spirit  of  the  act. 

3.  Where  a  large  part  of  the  funds  of  a  lodge 
Is  paid  for  sick  and  burial  benefits  to  members, 
whether  rich  or  poor,  such  part  is  not  nsed  for 
cbarity,  and  would  not  be  exempt,  conceding 
that  the  Income  of  property  used  for  charity 
Is  exempt. 

Appeal  from  chancery  court  Oktibbeha 
county;  H.  L.  Maldrow,  Chancellor. 

Suit  between  Ridgely  Lodge.  Na  23,  I.  O. 
O.  F..  and  Thomas  Redus.  From  a  decree  In 
faror  of  the  latter,  the  former  appeals.  Af- 
firmed. 

Walker  ft  Ttbb,  tor  amfiOant.  CktroU  ft 
Magmder.  for  appellee. 

TEBBAL,  J.  RIdgely  Lodge.  No.  28,  I.  O. 
O.  P.,  owDB  a  Taluable  lot  in  the  town  of 
Starkrllle,  upon  which  It  has  erected  a  ralu* 
Able  two-fitory  l>rick  building.  Tbe  first  fio4» 
of  said  building  Is  rented  as  a  atorehonse  at 
About  $400  per  annum,  and  the  second  fioor, 
or  a  part  of  it,  is  rented  as  a  dental  office. 
The  lodge  claims  this  property  to  be  exempt 
from  taxation  under  section  3744,  Ann  Code, 
which  exempts  all  property,  real  or  personal, 
belonging  to  any  charitable  society,  used  ex- 
dnstrely  for  the  purposes  of  said  society,  and 
not  for  profit.  The  exenq)tion  cannot  be 
maintained.  It  does  not  come  within  the 
letter  of  the  act  The  property  ts  used  for 
profit  and  not  for  charity,  and  so  cannot  be 
exempt.  It  Is  said  In  argument  that  the  In- 
come iB  used  for  charity,  and  that  makes 
It  tbe  same  in  effect  as  If  the  property  Itself 
was  used  for  charity.  But  that  is  act  the 
letter  of  the  law,  nor  Its  spirit  A  large  part 
of  the  funds  of  the  society  la  paid  for  sick 
and  burial  ben^ts  to  the  members  of  tbe 
order,  whether  rich  or  poor,  and  to  this  ex- 
tent the  funds  are  not  used  for  charity;  and 
the  exemption  could  not  be  sustained  eren  If 
the  statute  had  exempted  the  property  from 
taxation  when  the  pn^ts  are  used  exclnstvely 
for  charity.  Tbe  property  Is  subject  to  taxa< 
tloc.  Association  t.  Leester,  28  N.  3.  Law, 
lOB;  Trustees  t.  Bohler.  80  Ga.  159,  7  S.  H. 

Book  Agents  t.  Hinton  (Tenn.)  19  L. 
B.  A.  289,  and  notes  (s.  c.  21  S.  W.  321); 
Assodatloa  t.  Pelton,  30  Ohio  St.  26S;  Mor- 
ris T.  Lone  Star  Chapter,  68  Tex.  69^  6  8.  W. 
519.  Tbe  dedal  on  of  tbe  chancellor  is  af- 
firmed. 


SPBOULB  T.  ALABAMA  ft  T.  BY.  00. 

(Sapreme  Oonrt  of  Uisrissippl.   Jan.  T,  ISOL) 

ADVBRSB  POeSBSBION. 
The  use  and  occupation  of  a  stritf  of  -  land 
by  a  railroad  company  in  tha  same  manner  and 
to  the  same  extent  as  other  unfenced  parts  of 
its  road  and  right  of  way  constitutes  actual 
and  exidosiTe  possession)  and,  if  continaed  for 
10  years,  Is  anffident  to  confw  tltla  by  pre- 
scription. 

Appeal  from  circuit  conrt.  Warren  county; 
O.  W.  Catchings,  Special  Judge. 

Action  by  the  Alabama  ft  Ylduburg  Rail- 
way Company  against  Robert  Bpronle.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Appellee,  the  Alabama  ft  Vtcksburg  Ball- 
way  Company,  filed  Its  suit  of  unlawful  en- 
try and  detainer  In  a  special  court  organized 
for  the  purpose  of  trying  thia  case  against 
Robert  Sproule  for  a  certain  triangular  strip 
of  land  lying  next  south  of  and  adjac«it  to  a 
lot  belonging  to  Sproule,  known  as  "Lot  18 
of  the  CasUe  Hill  Surrey,"  fronUng  39%  feet 
on  Washington  street  In  Vlcksburg,  Miss., 
and  lying  along  the  track  of  tbe  railway 
company.  In  the  special  court  verdict  and 
judgment  w«e  rendered  In  favor  of  plaintiff, 
and  defendant  appealed  to  the  circuit  court 
The  land  In  controversy  was  until  recently 
a  steep  hillside  slanting  towards  the  railroad 
track,  and  unfit  for  occupation.  But  a  short 
time  before  this  suit  was  brought  the  rail- 
road company  filled  In  with  dirt  and  leveled 
It  and  otherwise  Improved  It  Neither  of 
the  parties  to  this  suit  had  a  deed  to  the 
strip  of  land,  and  both  claimed  title  by  ad- 
verse possession  for  more  than  10  years. 
The  testimony  In  the  record  shows  that  for 
many  years  the  railroad  company  had  exer- 
cised the  same  sort  of  control  over  this  strip 
of  land  that  it  had  exercised  over  Its  right  of 
way  throughout  the  state  at  every  other 
point;  that  it  had  Its  track  on  the  premises, 
and  kept  it  freed  from  brush  and  obstruc- 
tions; and  that  a  short  time  before  this  suit 
was  brought  the  railroad  company  attempted 
to  build  a  fence  to  Inclose  this  strip  of  land, 
but  that  the  laborers  were  driven  away  by 
Sproule.  The  testimony  for  Sproule  shows 
that  be  had  planted  some  trees  on  the  land, 
that  he  had  built  some  bulkheads  to  prevent 
it  from  caving,  that  he  bad  grazed  his  cattle 
and  horses  aa  the  land,  and  otherwise  exer- 
cised ownership  over  it.  At  the  trial  In  the 
circuit  court  a  peremptory  Instruction  was 
given  for  the  railroad  company,  and  Sproule 
appeals. 

Magmder  ft  Brrion.  for  appeUaat  Mc- 

Willie  ft  Thompson,  tor  appellee. 

TERRAL,  J.  This  is  an  actlwi  for  a  strip 
of  land  adjacent  to  the  track  of  the  railway 
company,  and  claimed  by  It  as  a  part  of  the 
right  of  way.  It  has  been,  since  the  con- 
struction of  the  road,  ia  the  use  and  occupa-  t 
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tlon  of  the  company  In  the  same  manner  and 
to  the  seme  extent  as  other  unfeaced  parts 
of  ItB  roadbed  and  right  of  waj  have  been  In 
Its  possession,  and  during  all  that  time  the 
company  has  exerdsed  such  usual  acts  of 
ownership  as  the  nature  of  tbe  property  per- 
mitted, and  such  poasesdon  seems  to  be  rec- 
ognised by  tbe  law  as  actual  and  exclusive, 
and  Is,  in  our  opinion,  suffldent  to  justify  tbe 
verdict  and  Judgment  given  In  this  case.  Af- 
firmed. 


PENDIfiTON  V.  LUTZ. 
(Supreme  Court  of  Mississippi.   Dec  10,  1900.) 

SUIT  IN  STATE  CODBT— INSOLVENT  DBFEND- 
ANT-FEDBRAL  RBCEITER— BEHOV- 
AL  TO  FEDBRAIi  OOURT. 
Act  Oong.  March  3,  18S7,  i  3.  prorideB  that 
every  receiver  appointed  by  a  federal  court 
may  be  sued  in  respect  to  the  receivership 

STopmtr  wtthont  previons  leave  of  the  court 
1  which  the  receiver  was  appointed,  but  the 
suit  ahall  be  subject  to  the  general  equity  ja- 
rlsdiction  of  such  court,  in  so  far  as  toe  same 
shall  be  necessary  to  the  ends  of  Justice.  Beld, 
that  where  the  amount  la  conto>vMsjr  was  lese 
than  (2,000,  and  the  state  conrt  had  acgnired 
actual  possession  of  the  property  under  attach- 
ment before  the  defendant  became  insolvent 
or  a  receiver  had  been  appointed  by  a  federal 
court,  the  receiver  was  not  entitled  to  remove 
the  case  to  the  federal  court,  since  the  effect 
of  section  8  was  to  make  such  suits  in  tbe 
state  court  indetiendent  actions,  and  no  longer 
ancillary  to  the  litigation  in  the  federal  court. 

Appeal  fi-om  chancery  court,  Lauderdale 
county;  N.  01  Hill,  Obancellor. 

Action  by  Mike  Lutz  against  tbe  Home 
Building  &  Loan  Association,  From  an  or^ 
der  denying  the  motion  of  J.  B.  Pendleton,  a 
receiver  appointed  by  the  federal  court,  to 
remove  the  cause  to  the  federal  court,  the  re- 
ceiver appeals.  Affirmed. 

Cochran  ft  Boseman  and  W.  A.  WlmbuAh, 
for  appellant  Hall  &  HoU,  for  app^ee. 

WHITFIELD,  0:  J.  In  tbli  case  the  plaln- 
tUE  brought  his  suit  by  an  attachment  In 
chancery,  and  by  proper  process,  duly  served, 
the  court  acquired  actual  possession  of  the 
property  attached.  All  this  was  dtme  before 
the  coriwratlon  became  Insolvoit  and  re- 
celvers  were  appointed  by  the  federal  court 
at  Atlanta,  Ga.  Borne  months  after  the  In- 
stitution of  tbe  suit,  receivers  appointed  by 
the  fedoal  court  appeared  and  asked  to  re- 
move  the  case  to  the  federal  court  In  the 
proper  district  in  MlsslBsippl,  at  Meridian. 
This  motion  the  court  denied.  That  Is  the 
chief  error  assigned.  Tbe  authorities  relied 
fm  by  appellant  are  White  t.  Swing,  169  tJ. 
8.  36b  IK  Sup.  CL  1018,  40  L,  Bd.  67.  and  ce^ 
t^  authorities  set  out  at  page  446,  1  Desty, 
Fed.  Proc;  the  last  authorities  being  decl- 
slims  of  Inferior  fed«^  Judges,  but  all  of 
tAem  relating  to  suits  against  receivers.  In 
this  case  the  matter  in  dispute  la  less  than 
f2,O0OL  This  Is  not  a  suit  against  a  receiver 
at  all,  and  all  these  authorities  are  Inan^ll* 
cable  <White  t.  Bwlng.  U»  U.  S.  36,  16  Sup. 


Ct  1018.  40  L.  Ed.  67,  was  not  a  removal 
case),  since  the  state  court  acquired  Jurisdic- 
tion and  actual  possession  of  the  proper^  by 
attachment  long  befwe  the  federal  court  ap- 
pointed receivers.  Aa  the  amount  In  dispute 
la  less  than  $2,000,  It  is  clear  that  the  action 
of  the  court  below  was  correct.  This  Is  uiade 
perfectly  plain  by  tbe  following  authoritlra: 
Gilmore  v.  Herrlck  (a  C)  98  Fed.  625  (a  mas- 
terly (H>inion  by  Judge  Taft);  Ray  t.  Pehce 
(C.  G.)  81  Fed.  881:  Bank  v.  Calhoun,  102  U. 
S.  256,  26  L.  m.  101;  Compton  t.  Jesup,  15 
C.  a  A.  397,  68  Fed.  263.  Even  were  this  a 
suit  against  a  receiver  appointed  by  the  fed- 
eral court  prior  to  tbe  bringing  of  this  suit; 
since  the  amount  involved  la  less  than  12.000 
the  case  would  still  not  be  removable  nnd«' 
the  act  <tf  March  8, 1871^  amoided  by  the  act 
of  Mardi  8,  1887,  as  re-oucted  by  the  act  of 
August  18,  1888  (26  Stat  488).  See  the  au' 
thorltles  Just  cited,  which  are  coaclnslv& 
There  la  a  case  (Oarpenter  t.  Railroad  Oo. 
[C.  a]  75  Fed.  8S0)  which  hdda  the  contrary 
of  this  last  proposition;  bat  the  mllng  la  ptit 
upon  the  ground,  OEpreaaly.  that  such  suit 
against  the  receiver  is  ancillary  to  the  prin- 
cipal action  In  the  federal  court,  arises  JoAer 
the  laws  aaA  constitution  of  the  United 
States,  grows  out  of  the  tnnsactioiiB  <tf  the 
receiver  in  his  operations  as  receiver,  and 
was  hwce  rraovable  wlthoot  rtference  to 
dtizenabip  or  amomit;  and  this  reasoning  Is 
not  aonnd.  aince  the  BOapam  of  aectkm  8  of 
said  act  ot  March  8,  1887.  which  provides 
"that  every  receiver  or  manager  of  any  prop- 
erty  ai^x^ted-  by  any  court  the  United 
States,  may  be  sued  In  respect  of  any  act  or 
transaction  of  hla  In  carrying  on  the  business 
ocmnected  with  such  property*  without  the 
previons  leave  of  the  court  In  which  anch 
receivo'  or  manager  was  appointed;  but 
awdi  suit  tiiall  be  subject  to  tiie  g^ra) 
equity  Jurisdiction  of  the  court  in  which  such 
recover  or  manager  was  appointed,  so  for  a» 
the  same  ahall  be  necessary  to  the  ends  of 
Justice."  It  is  true  that  a  suit  against  a  re- 
ceiver of  a  fMeral  court  la  one  ariaing  under 
the  lawa  and  constitution  of  the  United 
States,  but  section  8  (tf  the  above  act  has  the 
^ect  now  to  make  a  suit  against  a  fed«a> 
receiver  a  distinct  and  Independent  siUL 
It  fin  no  longer  ancillary,  and  whether  it  Is 
r^novable  Is  to  be  determined  by  locAlng  at 
It  as  an  Independait  suit  and  not  as  an  an- 
cillary suit;  and  the  last  dause  of  nld  seC' 
tion  8  does  not  ocmtinue  or  save  the  right  to 
remove  a  suit  brouglit  against  a  federal  re- 
cover as  It  existed  before  Uie  passive  of 
section  8  of  the  act  above. 

All  these  propositions  are  made  perfectly 
clear  by  the  case  of  Oilmore  v.  Herrlck  and 
of  Ray  T.  Pelrce,  supra.  Judge  Taft  in  the 
first  case,  says:  "It  la  true  that,  btfore  the 
enactment  of  section  8  of  the  act  of  18SS,  lit- 
igants against  federal  court  recovers  weic 
prevented  from  resorting  to  the  state  courts 
by  their  Inability  to  sue  anch  receivers  ex* 
cept  with  tbe  permission  of        cooct  ap 
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pointing  them.  Such  suits  were  tben  purely 
ancillary  to  the  salt  In  which  the  recelvera 
were  appointed,  and  were  completely  subject 
to  tlie  control  of  the  court  in  which  the  main 
action  was  pending.  They  were  kept  within 
the  control  of  the  court,  not  by  removal, 
liowever,  but  by  the  process  of  contempt 
against  any  one  who  should  attempt  to  sue 
the  receivers  without  leave.  So,  too,  suits 
In  which  tt  is  sought  to  deal  with  the  prop- 
erty in  the  custody  of  the  receivers,  to  sub- 
ject It  to  sate  or  other  remedy,  can  still  be 
brought  only  by  Intervening  petition,  or  by 
dependent  bill  filed  by  leave  of  the  court 
ComptoD  T.  Railroad  Co.,  81  IT.  S.  App.  480, 
524,  IK  a  G.  A.  897.  68  Fed.  263.  In  this 
sense  it  is  said  that  a  court  having  custody 
of  property  draws  to  Itself  Jurisdiction  to 
consider  and  decide  all  questlcms  arising  con- 
cerning Its  disposition  and  management,  even 
between  persons  not  parties  to  the  original 
salt  In  which  it  became  necessary  to  take 
coBtody  of  the  property.  This  Is  not  effect- 
ed, however.  In  a  federal  court  by  virtue  of 
any  statute  of  removal,  but  solely  through 
the  inability  any  other  court  to  grant  re- 
lief In  respect  of  sacb  property,  because  It  Is 
In  the  custody  of  the  federal  court  and  thus  Is 
beyond  the  Jurisdiction  of  anch  other  court. 
Any  one  dalmlng  an  Interest  In  snch  proper- 
ty may  appeal  to  the  federal  court  for  relief, 
which.  In  order  to  prevent  Injustice,  through 
Its  proc^  may  exercise  a  purely  ancillary 
Jurisdiction  to  administer  Justice  between 
ffoch  claimant  and  any  one  else  claiming  an 
adversary  interest  Such  ancillary  Jurisdic- 
tion Is  exercised  only  upon  the  prayer  of  the 
claimant  filed  In  the  principal  cause.  It  Is 
not  exercised  against  one  who  might  be  a 
claimant  by  removing  a  suit  lawfully  begun 
by  him  In  another  Jurisdiction,  Congress, 
by  section  S  of  the  act  of  1888,  has.  In  effect 
declared  that  suits  against  receivers  touch- 
ing their  transactions  as  such  are  no  longer 
to  be  brought  only  where  and  in  the  form 
which  the  court  appointing  tbem  shall  per- 
mit but  in  any  court  of  competent  Jurisdic- 
tion, and  in  the  form  in  which  suits  against 
other  persons  may  be  brought  They  have 
ceased  to  be  ancillary  In  the  s^se  that  they 
can  be  drawn  to  the  court  and  cause  in  which 
tiie  defendants  were  made  receivers,  either 
by  process  of  contempt  or  otherwise.  As 
suits  they  are  no  l(mger  part  of  the  original 
litigation.  When  rednced  to  Judgment,  of 
course,  payment  can  only  be  enforced  against 
the  property  and  the  priority  of  the  claim 
determined  In  the  court  in  which  the  original 
litigation  iB  pending,  and  in  which  the  re- 
ceivers were  appointed;  and  this  Is  the  scope 
and  meaning  of  the  second  paragraph  of  sec- 
tion 3  of  the  act  of  1888.  Central  Trust  Co. 
V.  East  Tennessee,  V.  &  G.  K.  Co.  (a  O)  09 
Fed.  523.  Under  that  section  suits  against 
receivers  are  to  be  conducted,  so  far  as  their 
trial  is  concerned,  not  as  ancillary  suits,  but 
as  salts  of  Mlglnal  cognizance.  If.  thus  con- 
tidered,  tiiey  come  vlthln  the  removal  stat- 


ute, and  can  be  removed  to  the  same  conrt 
In  which  the  receivers  have  been  appointed, 
that  court  must  try  them,  not  as  ancillary 
proceedings,  but  as  Independent  suits,  and 
can  exercise  no  power  to  change  their  form 
from  that  which  they  tiad  In  the  state  court 
Thus,  it  brought  as  suits  at  law  in  the  state 
cotirt  when  removed  they  must  be  tried  be- 
fore a  Jury  as  suits  at  law." 

Judge  Baker  says  in  the  second  case: 
"The  fact  that  the  suit  Is  one  arising  under 
the  laws  of  the  United  States  does  not  enti- 
tle the  defendant  to  remove  the  same  from 
the  state  to  the  national  court  unless  the 
matter  In  dispute  exceeds,  exclusive  of  Inter- 
est and  costs,  the  sum  or  value  of  $2,000. 
25  Stat  434,  %  2.  Hence,  if  the  suit  Is  re- 
movable on  the  appUcaticm  of  the  receiver, 
such  right  of  removal  is  dependent  on  the 
ground  that  the  suit  is  one  growing  out  of 
the  acts  and  transactions  of  the  receiver  as 
an  oflScer  of  this  court  and  as  such  Is  an- 
cillary to  the  suit  now  pending  In  this  court 
In  which  the  defendant  was  appointed  re- 
ceiver. When  a  court  exercising  Jurisdiction 
In  equity  apiwlnts  a  receiver  to  hold  the  prop- 
erty of  an  insolvent  corporation,  that  court 
assumes  the  administration  of  the  estate. 
1'he  possession  of  the  receiver  Is  the  posses- 
sion of  the  court  and  the  conrt  ItseU  holds 
and  administers  the  estate  through  the  re- 
ceiver, as  Its  oflBcer,  for  the  benefit  of  those 
whom  the  court  shall  ultimately  adjudge  to 
be  entitled  to  It  Porter  v.  Sabln,  149  U.  S. 
473,  13  Sup.  Ot  1008,  87  L.  Ed.  815;  White 
V.  EwIng,  159  U.  S.  86,  16  Sup.  Ct  1018,  40 
L.  Ed.  67.  The  possession  of  the  court, 
through  Its  receiver,  draws  to  the  Jurisdic- 
tion of  that  conrt  the  control  of  the  assets 
of  the  Insolvent  so  far  as  persons  having 
claims  to  participate  in  the  distribution  of 
such  assets  are  concerned;  and  parties  must 
go  Into  that  court  In  order  to  assert  their 
rights,  prove  th^r  claims,  and  secure  what- 
ever may  be  due  them,  or  their  share  or 
Interest  in  the  estate.  It  Is  the  settled  law 
that  every  person  having  a  claim  or  demand 
against  an  estate  In  the  possession  of  a  re- 
ceiver, or  against  the  receiver  for  any  act 
or  transaction  of  his  In  his  official  capac>- 
Ity,  must  assert  such  claim  or  demand  in 
the  court  in.  which  such  receiver  was  ap- 
I>oInted.  without  regard  to  the  nature  of  the 
controversy,  the  citizenship  of  the  parties, 
or  the  sum  or  value  of  the  matter  In  dis- 
pute. The  prosecution  against  the  receiver 
of  any  such  claim  or  demand  In  any  other 
court  without  the  leave  of  the  conrt  appoint- 
ing such  receiver  would  be  regarded  as  a  con 
tempt  of  its  authority,  and  any  Judgment 
recovered  against  him  In  his  official  capacity 
In  any  other  court  would  be  treated  as  un- 
authorized and  void  by  the  court  having 
Jurisdiction  of  the  estate  of  the  Insolvent 
In  the  possession  of  Its  receiver.  Such  are 
the  general  principles  of  the  law,  uninfluen- 
ced by  l^islatlon  i^llcable  to  receiverships. 
The  eonsequenceB  flowing  from  these  prin- 
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ciples  of  tbe  law  were  found  to  be  Intqlw* 
ably  bardensome  to  persons  having  email 
claims  and  demands  against  tbe  insolvent  or 
against  tbe  receiver  for  his  acts  or  transac- 
tions In  his  official  capacity.  To  compel  the 
claimant  to  proaecnte  a  salt  against  tbe  re- 
ceiver of  a  railroad  for  a  small  demand  in 
the  court  of  bis  appointment,  generally  re- 
mote from  the  claimant's  residence,  Involves 
such  inconvenience  and  expense  as  to  amount 
In  many  cases  to  a  practical  denial  of  Jus- 
tice. Even  an.  application  to  the  court  who 
appointed  tbe  receiver  for  leave  to  sue  In 
another  court  nearer  the  residence  of  tbe 
claimant  and  his  witnesses  was  found  to  be 
IncouveDient  and  expensive,  and  frequently 
such  applications  were  met  with  denial. 
With  tbe  multiplicity  of  railroad  receiver- 
ships the  evil  became  so  intolerable  that  leg- 
islation was  found  necessary  to  secure  relief, 
so  section  8  of  tbe  act  of  March  S,  1887,  as 
amended  and  re-enrolled  In  tbe  act  of  Au- 
gust 13,  1888  (25  Stat  435),  was  enacted. 
It  is  also  clear  that  such  claimants  are  at 
liberty,  without  previous.  leave  of  the  courts 
of  the  United  States,  to  sue  tbe  receiver  of 
such  courts  In  any  other  court  in  respect  of 
any  act  vr  transaction  of  his  in  carrying  on 
the  business  of  such  receivership.  On  tbe 
part  of  the  'claimant  it  Is  contended  that 
such  right  to  sue  the  receiver,  given  by  the 
statute,  carries  with  It  the  right  to  pursue  tbe 
case  to  final  Judgment  in  tbe  court  In  which 
the  suit  was  brought,  when  the  matter  in 
controversy  is  $2,(X)0  or  less  In  value.  On  tbe 
part  of  the  receiver  tbe  contention  Is  that 
the  present  suit  is  ancillary  to  tbe  principal 
suit  now  pending  In  this  court,  and  hence  Is 
removable  from  tbe  state  court  Into  this 
court,  although  tbe  matter  in  controversy  Is 
only  ^,000  In  value.  Xbe  question  here  in- 
volved baa  never  been  decided  by  the  su- 
preme court,  and,  so  far  as  this  court  is  ad- 
vised, it  has  never  been  passed  upon  but  once 
by  a  circuit  court  The  right  of  receivers  to 
remove  any  suit  brought  In  a  state  court, 
where  the  matter  in  dispute,  exclusive  of  In- 
terest and  costs,  exceeds  the  sum  or  value 
of  $2,000,  remains  unaffected  by  the  Acts  of 
1887-88.  The  right  of  removal  in  such  cases 
rests  up<m  the  fact  that  the  suit  is  one 
against  a  receiver  appointed  by  a  court  of 
the  United  States,  and  is  therefore  one  aris- 
ing under  the  laws  of  the  United  States. 
Tbe  right  to  sue  In  the  state  court  without 
procuring  the  leave  of  this  court  Includes  the 
right  to  prosecute  such  suit  to  final  Judgment 
when  tbe  amount  involved  la  f 2,000  or  less. 
Wben  the  amount  in  controversy  is  (2,000 
or  less,  perhaps,  under  the  last  clause  of  sec- 
tion 3  of  tbe  act  of  1888,  if  petition  for  re- 
moval showed  a  state  of  facts  making  a  re- 
moval necessary  to  tbe  promotion  of  the  ends 
of  Justice,  this  court  would  permit  the  re- 
moval, and  take  jurisdiction,  even  tbough  tbe 
state  court  had  denied  a  removal.  But  no 
such  state  of  facta  Is  disclosed  by  the  peti- 
tion for  removal  filed  In  this  caae.   Ab  was 


said  by  the  supreme  court  In  tbe  case  of 
Railway  Co.  r.  Johnson,  161  U.  B.  81, 14  Sup. 
Ct.  250,  206,  38  L.  Ed.  81:  'Certainly  tbe 
preservation  of  general  equity  Jurisdiction 
over  suits  instituted  against  receivers  with- 
out leave  does  not,  in  promotion  of  tbe  ends 
of  Justice,  make  It  competent  for  the  appoint- 
ing court  to  determine  tbe  rights  of  persons 
who  were  not  before  it  or  subject  to  Its  ja- 
rlsdictlon;  and  the  right  to  sue  without  re- 
sorting to  the  appointing  court,  which  in- 
volves the  right  to  obtain  judgment,  cajioot 
be  assumed  to  have  been  rendered  practically 
valueless  by  this  further  provlsicm  of  tbe 
same  section  of  title  statute  which  granted  it.' 
If,  In  suits  Involving  $2,000  or  less,  brought 
In  a  state  court,  the  receiver  may  at  once 
remove  them  Into  a  court  of  the  United 
States,  tben  the  right  to  sue  secured  to  ttie 
claimant  by  tbe  statute  la  rendered  practi- 
cally valueless.  Such  a  constructicm  would 
defeat  tbe  true  meaning  and  latent  of  tbe 
statute.  The  statute  abrogates  tbe  old  rule 
on  the  subject  of  suing  receivers.  It  Is  made 
lawful  now  to  sue  a  receiver  appointed  by 
a  court  of  the  United  States  without  pro- 
curing  leave  of  that  court  The  court  has 
no  discretion  to  say  when  or  where  its  re- 
ceiver may  be  sued.  Tbe  right  to  sue  Is  giv- 
en without  condition  or  limitation,  and,  as 
was  said  by  the  supreme  court  it  'cannot  be 
assumed  to  have  t>een  rendered  practically 
valueless  1^  this  further  prorlsiim  of  tbe 
same  section  of  the  ststnte  which  granted 
if 

Of  course,  all  that  has  been  dted  is  aside 
from  the  doctrine  so  well  pnt  In  Compton  v. 
Jesup,  16  C.  C.  A.  397,  68  Fed.  283,  and  ia 
White  V.  EwlDg,  16&  U.  S.  86,  15  Sop.  Ct 
1018,  40  L.  Bd.  67.  That  doctrine  Is  that 
where  receivers  have  been  appointed  by  a 
federal  court  over  an  insolvent  corporation, 
and  such  tranrt,  through  its  receivers,  bas 
first  acquired  possession  of  the  property  of 
the  corporation,  tbe  possession  of  the  receiver 
ia  the  possession  of  tbe  court;  the  receiver 
is  a  mere  hand  of  the  court,  to  administer 
and  wind  up  the  affairs  of  an  Insolvent  cor- 
poration, and  the  federal  court  will  draw  all 
suits  touching  sucb  property  against  such  re- 
ceivers to  itself  for  final  adjudication;  and, 
where  suits  are  Instituted  in  a  state  court 
against  such  receivers  touching  such  prop- 
erty,  they  are  removable  without  reference 
to  citizenship  or  amount.  But  It  is  [»oper 
to  say  that  the  point  whether  a  suit  against 
a  receiver  of  a  federal  court  is  removable  as 
ancillary,  since  tbe  passage  of  section  3  of 
the  act  of  1888,  supra,  has  never  berai  before 
the  federal  supreme  court  The  cases  of 
Railroad  Co.  v.  Martin.  178  U.  S.  245.  20  Sup- 
Ct  854.  44  L.  Ed.  1055,  and  Holt  v.  Maou- 
facturing  Co.,  176  U.  S.  68,  20  Sup.  Ct  272, 
44  I/.  Ed.  374,  appear  to  bold  with  Judge 
Taft  and  Judge  Baker,  whose  views  we 
adopt  But  this  case  Is  not  even  one  against 
a  receiver.  It  Is  an  independoit  suit  against 
the  corporation,  the  state  court  havhig  ae* 
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quired  actual  possesslOD  of  the  property  long 
prior  to  appointment  of  tbe  nceirera.  At- 
flmwd. 


REU>  ct  al.  T.  TBOWBRIDGB  et  al. 
(Snprane  Oonrt  of  Hla«laBlppL  Jan.  21, 1901.) 

MUNICIPAL  CORPORATIONS— C0NTRACTa—BID3 
— ADVBRTISBHBNT— HUNICIFAL  BOAHD-AU- 
THORITT— RIGHTS  OV  TAXPAYERS— SPECIAL 
PRIVILEQBS. 

1.  Vi(d£gbii^  city  charter  enacts  that  the 
board  of  mayor  and  aldermen  shall  not  make 
contracts  exceeding  a  certain  amount,  for  work 
on  poblic  streets  or  public  buildings,  without 
adrertising  for  sealed  bids,  and  that  certain 
additional  powers  maj  be  exercised  by  such 
board,  "bj  ordinance  and  leatriotion,"  at  "regu- 
lar or  speciat  meeting."  Acts  1SS6,  p. 
giTes  the  board  additional  power  "to  provide 
for  the  lighting  of  said  citr  hj  electric  lights 
or  other  methods."  Held,  that  electric  lighting 
was  not  to  b«  r««arded  as  rdating  to  work  on 
public  streets  or  buildlugs,  and  the  board  might 
pass  ordinance  for  electric  lighting  without  ad- 
rertising  for  bids. 

2.  Act  March  10.  1888,  (  1,  appointing  a 
commission  with  power  to  contract  with  elec- 
tric lighting  companies  for  lights  for  public  use,- 
and  proTioing  that  the  power  granted  should 
extend  to  incorporated  cities,  the  authorities 
of  which  should  make  such  contracts  after  sul>- 
mitting  them  to  the  voters,  "unless  otherwise 
proTlded**  b7  the  charter  of  any  such  city,  does 
not  apply  to  or  modify  Ylckabnrg  dty  charter, 
since  sudi  charter,  as  amended  by  Acts  1886, 
p.  004,  gives  Its  municipal  board  power  to  pro- 
vide for  electric  lighting  by  ordinance,  and  is 
therefore  "otherwise  provided." 

3.  A  contract  by  a  ci^  for  the  lighting  of  its 
streets  for  a  period  of  10  years  was  not  inval- 
id as  for  an  nnreaaonable  time. 

4.  A  contract  by  a  city  for  the  electric  light- 
ing of  Its  streets  for  a  period  of  10  years  by 
a  corporation  was  not  contrary  to  Const,  i  183, 
forbidding  a  municipality  lo  make  appropri- 
ation or  loan  its  credit  to  any  corporation. 

5.  A  contract  by  a  city  for  the  lighting  of 
its  streets  for  a  period  of  10  years  was  not  void 
as  conferring  an  exclusive  privilege. 

6.  Tbe  objection  that  a  contract  by  a  city 
for  the  Hgbting  of  its  streets  was  void,  as  being 
exclusive,  confa  oalj  be  invoked  by  the  city  or 
a  party  making  application  for  pnvileges. 

7.  A  taxpayer  cannot  object  to  a  provision 
for  a  Hiecial  levy  In  a  city's  contract  for  dec- 
trie  Ugnting  until  it  Is  shown  to  be  a  damage  to 
him  }^  hetng  in  excess  of  tbe  diarter  llmita^ 
tloiu  aa  to  total  levy. 

Appeal  from  chancery  court,  Warren  coun- 
ty; William  C  Martin,  Chancellor. 

"^o  be  officially  reported." 

BIU  by  John  B.  Reld  and  others  against 
W.  L.  Trowbridge  and  others  to  enjoin  the 
execution  of  a  contract  by  tbe  dty  of  Tlcka- 
borg  for  electric  lighting.  From  a  decree 
dtssotrlng  tbe  Injunction,  ^alntlffs  appeaL 
Afflrmed. 

On  the  5th  day  of  May.  1800,  the  mayor 
and  board  of  aldermen  of  tbe  city  of  Vlcks- 
bo^  passed  an  ordinance  directing  a  contract 
to  be  entered  into  with  tbe  Vldtaburg  Rail- 
road. Power  &  Manufacturing  Company  for 
lighting  the  streets  of  tbe  city,  to  run  for  10 
years  from  its  date,  at  a  cost  of  $100  per  light 
per  animin,  tbe  number  of  U^te  to  be  125. 


At  that  time  the  city  was  being  lighted  under 
a  contract  entered  Into  In  1809  with  the  Vlcks- 
burg  Electric  Light  Company,  at  a  cost  of  $102 
per  lamp  per  annum,  which  had  about  2  more 
years  to  run.  This  contract  had  been  assign- 
ed to  the  Vickaburg  Railroad,  Power  & 
Manufacturing  Company.  On  the  following 
day  a  contract  in  all  respects  similar  to  the 
one  in  existence,  except  as  to  the  number 
and  cost  of  lights,  was  signed  by  the  mayw, 
and  sent  to  a  Mr.  Shafter.  who  was  the  presi- 
dent of  the  company.  On  May  17.  1890,  ap- 
pellants filed  tbeir  bill  In  chanceiy  to  enjoin 
the  execution  of  the  contract  for  the  follow- 
ing cauaes:  (1)  Under  the  act  of  March, 
1888,  the  city  could  not  make  such  a  con- 
tract except  after  submitting  it  to  the  qnall- 
fied  voters;  (2)  If  this  is  not  tme,  then  It 
must  have  advertised  tor  bids;  (3)  It  gvxr- 
antlee  a  special  levy  of  taxes  to  meet  the 
obligations  incurred;  (4)  it  la  nnreasonable 
and  oppressive;  (5)  It  grants  an  exclusive 
right;  <G)  It  was  entered  Into  top  the  pur- 
I>06e  of  making  an  appropriation,  and  giving 
the  aid  of  the  city  to  the  street-railway  com- 
pany; (7)  In  awarding  the  c(»itract,  the  coun- 
cil acted  arbitrarily,  without  exercising  any 
discretion  whatever,  which  made  It  Illegal; 
(8)  the  company  suppressed  a  ccmtemplated 
bid  for  tbe  contract  On  motion  of  appel- 
lees, tbe  Injunction  was  dissolred.  From 
that  decne  fbSa  appeal  was  taken  by  appel- 
lanta. 

Catchtngs,  Hudson  ft  Cateblngs  and  Va^ 
gmdev  &  Bryson,  for  appellants.  Millar, 
Smith  ft  Hlrsh,  Henry  ft  Scudder.  Shtitott  ft 
Brunlnnl,  Anderson  &  McLaorln.  and  Tcrilnr 
ft  Mouuger,  for  appelleea 

CALHOON,  J.  The  city  of  Vlcksbnrg  Is 
not  imder  the  municifml  chapter  of  the  Code 
of  1802,  and  so  the  contractual  powers  of 
h^  governing  board  must  be  controlled  by 
her  charter.  In  the  case  before  us  the  ques- 
tion arises,  to  be  first  disposed  of,  whether 
that  board  could  under  that  charter,  and  un- 
der a  legislative  act  of  1888,  make  a  valid 
contract  tor  electric  lighting,  witfaont  adveiv 
tlslng  for  bids  and  without  submitting  It  to 
popnlar  vote.  On  thia  and  all  tbe  questions 
in  controversy  counsel  on  either  side  bare 
exhausted  authority  in  their  briefs,  which  are 
Parian  monuments  of  laborious  research  and 
professional  skill  and  ability.  To  them  we 
point  the  curious  for  all  the  learning  on  the 
Buhject,  and  iffoceed  to  state  c<mclusl<HUh 
after  carefully  extmbiing  the  leading  dtar 
tlons  tbey  offer. 

The  appellants,  two  gentlemen  who  ate 
dtlzena  and  taxpayers  of  tbe  city,  say  that 
tbe  contract  they  complain  of  in  this  reccwd 
Is  nltra  vires  and  void,  and  that  its  execution 
should  be  pecpetually  prohibited  by  injunc- 
tion. It  must  be  premised  that  before  this 
contract  was  made  tbe  city  was  under  a  con- 
tract, whether  valid  or  void  It  If  bootless  to 
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Inquire,  wltb  a  corporation  known  as  the 
"Vlcksbnrg  Electric  Light  Company."  the 
term  of  which  then  lacked  2  years  of  expir- 
ing; that  this  contract  bad  been  bought  by 
another  corporation,  known  as  the  "Vlcks- 
buTg  Railroad.  Power  &  Manufacturing  Com- 
pany," an  appellee  in  thla  cause;  and  that 
the  new  contract,— the  one  with  the  latter, 
—being  the  one  complained  of,  extended  the 
former  for  8  years,  with  a  reduction  of  $2 
per  lamp  per  annam  for  the  unexpired  2 
years  and  the  remaining  8  years,  but  added 
about  25  lamps  to  be  furnished.  It  must 
also  be  noted  that,  before  making  the  former 
oontract,— the  one  with  the  Vlcksburg  Elec- 
tric Company,— the  municipal  board  did  ad- 
Tratlse  for  competitive  bidding,  but  this  was 
the  only  instance  of  such  action  for  street 
lighting  in  the  whole  history  of  the  dty. 

The  following  are  the  iHWlsions  of  the 
charter  in  any  way  pertinent  as  It  appears 
in  Famph.  Acts  1884,  p.  422  et  seq.: 

"Sec.  2S.  Be  It  further  enacted,  that  the 
board  of  mayor  and  aldermen  shall  not  make 
any  contract  inT<dTtng  an  expenditure  of 
corporation  funds  relating  to  woric  on  pub- 
tic  streets,  or  the  erection,  extension  or  re- 
pair of  puUlc  buildings,  where  the  cost  of 
the  proposed  work  shall  exceed  fire  hundred 
dt^rs,  or  for  materials  to  be  furnished  ex- 
ceeding $200.00  in  Talue,  vrcept  in  the  t<A- 
lowing  manner:  Upon  the  direction  of  the 
board  the  mayor  shall  advertise  for  sealed 
proposals  to  do  the  contemplated  work  for 
ten  days  In  a  newspaper  published  in  the 
clt7.  At  the  first  meeting  of  the  board  aft- 
er such  publication  the  mayor  shall  vpan  and 
lay  befwe  the  board  all  proposals  recelTed 
by  him,  and  the  board  shall  accept  the  lowest 
and  best  bid,  or  they  may  reject  all  Uds 
made,  and  direct  publication  to  be  made  for 
other  proposals.  No  pn^oul*  "ball  be  con- 
sidered unless  accompanied  by  the  names  of 
the  Bue^  or  sureties  proposed  to  be  given 
the  bidder  upon  his  bond  tor  the  faithful 
execution  of  the  contract  If  awarded  to  him; 
and  In  all  cases  of  ccmtracts  under  this  i^ 
vision,  "bonH  and  security  in  a  sum  suffldwt 
to  lnd«nnlfy  the  etty  shall  be  required  of  the 
contractor." 

"See.  28.  Be  It  further  enacted,  that  the 
following  additional  powers  may  be  exer- 
cised by  ttxe  board  of  mayor  and  aldwmen 
by  ordinances  and  resolutions  adopted  at  any 
regular  or  special  meeting:  •  •  •  Art 
27.  To  provide  for  the  health,  peace,  security, 
good  government  convenience  and  general 
welfare  of  the  Inhabitants  of  the  cl^." 

Next  we  find  an  amendment  of  the  charter 
In  Acts  1886,  p.  694,  whldi  adds  article  29  to 
the  twenty-eighth  section  of  the  charter. 
This  added  article  Is  In  these  words:  "ArL 
29.  To  provide  for  the  lighting  of  said  city 
by  electric  Ugbts  or  other  methods."  So, 
condensed  for  easy  examination,  the  charter 
reads:  The  mayor  and  aldermen  of  the  city 
of  TIcksburg  shall  be  capable  of  contracting. 


but  shall  not  contract  In  a  matter  rdaUng 
to  work  on  the  public  streets,  or  the  erec- 
tion, extension,  or  repair  of  public  buildings, 
where  the  cost  of  the  work  exceeds  $fiOO,  or 
materials  for  it  exceed  $200,  except  upon 
sealed  proposals,  after  advertisement  made, 
the  lowest  and  best  bid  to  be  taken,  with 
the  right  to  reject  all  and  readvertlse;  and 
the  right  to  contract  to  bind  the  city  Is  vest- 
ed In  the  board;  and  the  "following  addition- 
al powers  may  be  exercised  by  the  board  at 
any  regular  or  sjjreclal  meeting,"  via.:  (1) 
To  provide  "for  the  general  welfare  of  the 
inhabitants";  (2)  to  provide  "for  the  lighting 
of  said  city  by  electric  Ugbt  or  other  meth- 
ods." 

From  the  c<«text  we  are  forced  to  coa- 
elude  that  first  electric  lighting  was  not 
regarded  as  "relating  to  work  on  the  public 
streets,  or  erection,  extension,  or  repair  of 
public  bnildlngi^';  and,  second,  that  tiie 
board  might  at  any  "regular  or  qpecial  meet- 
ing," pass  (Usances  or  resolutions  for  the 
general  welfare,  and  for  electric  lighting 
without  first  advertising  tor  bids.  Any  oth- 
er construction  appears  strained  and  artifi- 
cial, and  the  tendon  is  not  loosened  by  the 
suggestions  that  the  dty,  without  any  tbax- 
ter  authority,  had  the  Inherent  power  to 
light  her  streets,  and  that  the  charter  dause 
was  simply  a  legislative  teofflnnoaoe  of  an- 
tecedent right  Tbe  intent  of  the  legislature 
to  confer  the  power  without  ratrictfoo  ap> 
pears  to  ug  to  be  too  plain  from  the  collo- 
cation and  order  and  sequence  of  the  sec- 
tions and  articles  of  the  charter  act  to  admit 
oC  obscuration  by  learned  argument  about 
original  power,  l^e  very  last  legislative  ac- 
tion on  the  subject  that  In  the  munldpal 
chapter  of  the  Code  of  1882,  shows  that  tiie 
lawmakers  thought  the  power  to  be  one  to 
be  conferred  or  prohibited,  because  It  ex- 
pressly ooaten  It  on  cities  and  towns,  and 
prohibits  its  exercise  by  villages. 

We  are  vwy  dear  In  the  opinion  that  sec- 
tion 25  of  the  charter  has  no  appUcati<m.  It 
seems  certain  from  the  whole  act  that  the 
hiring  of  light  was  not  regarded  as  a  matter 
"relating  to  work  on  the  public  streets,  or 
the  erecUcm,  extension,  or  repair  ct  puUlc 
buildings."  It  is  equally  clear  to  us  that 
granting  dectridty  to  be  a  "matOTlat"  the 
hiring  of  dectric  hunp  lights  was  not  re- 
garded as  "material  for"  such  '*work,  exten- 
sion, or  repair."  Hwe  no  material  is  fur^ 
nlshed,  In  the  purview  of  the  act  There  Is 
no  purchase,  but  simply  a  hiring  of  light  be- 
longing to  another.  Of  this  cannot  be  pred- 
icated the  hiring  of  work  on  the  streets  at 
buildings  of  the  city.  An  argument  abbiit 
what  the  law  ought  to  be  cannot  change 
what  the  law  is.  That  Is  for  the  legisIatiTe, 
and  not  the  judldaU  branch  of  the  govern- 
ment 

We  come  now  to  the  act  of  1888  (Pam^ 
Acta,  p.  408),  approved  March  10,  1^ 
which  ia,  in  so  £ar  as  pertinent  as  fbDows: 
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"Ad  act  to  better  secnre  safety  and  health 
In  the  state  Institutions,  and  In  the  cities 
and  towns  of  tbis  state,  and  tor  other  pnr^ 
posea 

"Section  1.  Be  It  enacted  hf  the  legisla- 
ture ot  the  state  of  Mlssfss^l,  that  Hon.  J. 
V.  Stone,  Hon.  3.  P.  Walker,  Gen.  O.  T. 
Freeman,  Hon.  George  G.  DIUard  and  Hon. 
T.  W.  SolUran,  be  and  they  are  hereby  con- 
itltoted  a  c<Hnml8slon  on  the  part  of  the  state 
of  Hlsalaslppl,  with  full  power  and  antborllar 
to  contract  with  any  waterwortu  company 
or  dectric  Bght  company  m  gaa  company,  or 
each,  for'  a  series  of  years,  not  occeeding 
twenty-flre,  for  annual  anppUea  of  water, 
electric  lights  or  gas  lights,  or  each,  reason- 
ably sntBclent  tw  pnUic  uses  In  the  capitol 
and  varlons  humane  and  charitable  institu- 
tions of  tbe  state  of  Uisslsalppl;  sncb  con- 
tracts to  proride  that  the  yearly  cost  to  be 
Tsrlable  so  as  not  to  oceed  In  cost,  In  any 
year,  the  cheapest  furnished  by  any  sbnllar 
company  In  any  4tf  the  Southern  states  with 
similar  surrounding  drcnmstances;  that  the 
powers  boeby  granted  shall  also  extend  to 
the  mmiclpal  goTemmente  of  Incorporated 
cities  and  towns,  and  the  aatborltles  pro* 
Tided  by  law  tor  the  managonent  at  the 
affairs  of  such  cities  and  towns  shall  malEe 
such  contracto  for  than,  after  first  submit* 
ting  the  proposition  to  the  legally  qnalifled 
Toters  of  said  city  or  town,  and  a  two-third 
majority  thereof  voting  fbr  same,  unless  oth- 
erwise proTided  by  the  proTlsI<ms  of  the 
charter  of  any  city  or  town.*' 

"Approved  March  la  188S." 

Pieeedently  to  the  passage  of  tUs  act,  and 
oo  February  29,  1888,  there  was  passed  an 
act  referring  to  the  municipal  board  of  the 
dty  of  Jackson.  secUra  8  of  which  reads  as 
follows: 

"An  act  to  authorize  the  board  of  mayor  and 
aldermen  of  the  city  of  Jackson  to  sell 
College  Greai,  N<»th  Jackson,  and  Issue 
bonds  for  the  erection  of  a  public  school 
building,  and  for  other  purposes." 
"Sec;  8.  Be  It  further  enacted,  that  the 
said  mayor  and  aldermra  be,  and  are  here- 
hf  authorised  and  empowered  to  contract 
with  any  reliable  corporation,  association  or 
Individual  for  snpplyb^  the  said  city  of  Jack- 
son wltb  watw  and  ^ectric  or  gas  lights, 
from  year  to  year,  and  to  levy  and  collect 
the  tax  necessary  to  discharge  the  debt  in 
tiiat  btiulf  contracted  by  them;  and  they  are 
directed  and  required  to  levy  and  collect  such 
tax  as  may  be  required,  from  time  to  time,  to 
pay  tbe  Interest  annually  accruing  on  the 
bonds  issued  under  the  second  section  of  this 
act.  and  create  a  proper  sinking  fund  to  dis- 
diarge  the  same  at  maturity,  or  purchase 
them  before  maturity. 
"Approved  February  29,  1888.** 

It  is  dalmed  now  that  tbe  last  clause  ot 
sectloD  1  of  tbe  first  quoted  of  the  above 


acts  (that  approved  Mardk  Id,  1888)  applied 
to  and  modified  the  charter  of  the  city  of 
Vlcksburg  so  as  to  make  the  contract  here 
In  controversy  void  because  not  submitted  to 
vote.  In  order  to  this  result.  It  Is  claimed 
that  In  tbe  charter  of  Yicksbnrg  It  Is  not 
"otherwise  provided.**  We  hold,  under  the 
previous  reasoning  ot  tbis  opinion,  tbat  It  is 
so  "othentise  provided,*'  because  the  charter 
ezpresaly  confers  the  power,  without  restric- 
tion, on  the  municipal  board,  at  any  "regular 
or  special  meeting."  Besides,  In  construing 
the  section  of  the  act  secondly  above  quoted, 
this  court  expressly  so  held  in  the  case  ot 
Light,  Heat  &  Water  Co.  v.  City  of  Jacksm. 
73  Miss.  6M.  19  South.  771.  If  the  precise 
point  was  not  made,  the  ondssltui  is  quite 
Blgnlflcant  of  the  opIiUon  of  the  eminent 
counsel  toe  aiq;>ellee  In  ttiat  case  tbat  there 
was  nothing  In  It  Aside  from  this,  the 
question  was  at  the  very  root  of  the  cause, 
ami  was  considered  and  decided,  and  tt  is 
the  exact  question  in  the  case  at  bar.  vr- 
cept  that  this  case  is  somewhat  stronger  In 
favor  of  the  power  than  the  case  dedded. 

By  section  8  of  the  act  of  FetHmary  29. 
1888,  the  Jackson  board  was  "hereby  author- 
ized and  empowered  to  contract,"  etc.,  while 
by  the  Vlcksburg  charter  act  the  board  was 
authorized  to  so  contract  "at  any  regular  or 
ipedal  meeting."  We  presume  tbat  no  char- 
ter then  existent  *^rtherwlBe  provided"  by  an 
opress  prohibition  ot  dectric  lighting  with- 
out vote.  The  grant  ot  the  power  without 
restriction  is  to  "otherwise  provide.** 

In  tbe  case  beftne  us  we  tidnk  the  time 
of  the  duratlfm  ot  Oe  contract,  which  was 
10  years  at  most,  was  reasonable.  Within 
Ita  charter  pow^  the  board  has  a  discretion 
Independent  of  courts,  aiUl  no  exercise  ot 
it  will  be  held  void  for  unressonableness, 
nnless  so  gross  as  to  strongly  suggest  fraud 
or  corruption.  The  people  elect  their  coun- 
cil, and  the  conrts  are  not  chosen  members 
of  It 

We  think  from  the  evidence  that  the  price 
to  be  paid  was  reasonable;  that  fraud  is  not 
shown;  that  the  contract  was  not  exclusive, 
in  the  purview  ot  the  law.  and  not  violative 
of  section  18S  of  tbe  constitution,  and  not 
avoided  by  toe  provision  for  special  tax  levy; 
and,  on  tbe  question  of  the  propriety  or 
necessity  of  tbe  contrsct  very  manifestly  tbe 
board,  and  not  the  courts,  must  detennhie. 

It  cannot  be  assumed  that  tbe  board  was 
actuated  by  the  purpose  to  "laid  the  credit" 
of  the  city  in  aid  (tf  tbe  corporation,  wltb 
which  It  contracted  for  a  reasonable  time  and 
price,  or  toat  it  was  so  Influenced  by  any- 
thing in  the  ^^licatlon  tor  the  contract 

If  the  contract  was  reasonable  and  neces- 
sary. It  Is  difficult  to  see  how  the  question 
of  Its  being  exdudve,  even  If  tiie  contract 
be  exduslve-and  we  hold  it  was  not^-can 
be  raised  by  a  taxpayer.  Tbat  would  arise 
where  another  person  q(  company  applied, 
or  where  the  Itself  invoked  it  Waco 
Water  A  Light  Ca  v.  City  of  Waep^(Tex. 
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Civ.  App.)  27  8.  W.  675;  Grant  v.  City  of 
Davenport,  36  Iowa,  306. 

It  Is  not  easy  to  see,  either,  how  a  tax- 
payer can  complain  of  the  proTlalon  for  a 
ipeclal  levy  until  It  Is  shown  to  be  a  dam- 
age to  him  by  being  In  excess  of  the  char- 
ter limitation  of  total  levy,  and,  unless  It 
exceeds  this  limitation,  there  can  be  no  ob- 
jection to  that  clause  In  the  contract  We 
fall  to  find  evidence  of  any  such  Improper 
lobbying  as  could  vitiate  the  contract. 

We  have  not  cumbered  this  opinion  by 
citation  of  authority.  For  these  we  refer  to 
briefs  of  counsel.  Afilrmed. 


WItKEBSON  T.  8TATDL 

(Supreme  Court  of  Mississippi.   Jan.  21,  1901.) 

CRIMINAL  LAW  —  TRIAL  —  DBLIBKRATION  OP 
JURY— DEGREE  OF  PUNISHMBKT— GONTBRSA- 
TION  WITH  BAILIFF— CONVICTION— RKVBJR8- 
AL, 

Where  defendant  was  indicted  for  burglary 
and  Rrand  larceny,  and  after  the  jury  had  de- 
liberated  an  boar  and  a  half  one  of  them  asked 
the  bailiff  the  difference  between  burglary  and 
larceny  and  burglary  and  petit  larceny,  and  he 
replied  that  one  would  send  the  prisoner  to  the 
penitentiary  and  the  other  to  the  county  farm, 
and  the  jury  immedlatdy  returned  a  verdict 
of  guilty  of  the  latter  offense,  the  verdict  wlU 
be  set  aside. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; Z.  M.  Stephens,  Judge. 

John  Wllkerson  was  convicted  of  burglary 
and  petit  larceny,  and  he  appeals.  Reversed. 

Fant  &  Fast,  for  appellant  Monroe  Mc- 
Clorg.  Atty.  Gen.,  for  the  Stats. 

TKRRAL,  J.  The  appellant  was  Indict- 
ed In  the  circuit  court  of  Marshall  county  of 
burglary  and  grand  larceny,  and  was  con- 
victed of  burglary  and  petit  larc^y,  and 
was  sentenced  to  the  penitentiary  for  one 
year.    From  this  judgment  he  appeals. 

The  action  of  the  court  upon  the  evidence 
and  the  Instructions  Is  assigned  for  error, 
but  upon  the  whole  case  It  la  so  clearly  right 
that  the  defendant  Is  left  no  room  to  com- 
idalu  In  that  behalf. 

He  further  complains  of  the  trial  because 
of  the  conduct  of  one  of  the  bailiffs  In  charge 
of  the  jury  which  convicted  him.  In  regard 
to  this  matter  it  was  shown  that  Will  Bond 
aod  Clayton  Humphreys  were  the  sworn 
bailiffs  in  chaise  of  the  jury,  and  that  about 
an  hour  and  a  half  after  the  case  had  been 
submitted  to  the  jury  one  of  the  jury  opened 
the  door  and  asked  Bailiff  Btmd  the  differ- 
ence between  burglary  and  larceny  and  bur- 
glary and  petit  larceny,  and  Bond  replied 
that  the  first  would  send  the  prisoner  to  the 
penitentiary,  and  the  other  would  srad  him 
to  the  county  farm;  that  the  Juror  reported 
to  bis  fellows  what  bad  occurred  and  what 
the  bailiff  said;  and  that  immediately  they 
made  op  their  verdict  The  question  there- 
fore presented  is,  what  was  the  probable 
effect  of  the  statement  made  by  Bond  to  tbe 


Jury?  Was  tt  wrongful  and  hurtful?  Did 
It  tend  to  affect  their  finding?  In  the  trial 
of  capital  cases  it  is  the  nile  and  practice  to 
swear  tbe  bailiffs  who  attend  the  Jury,  spe- 
cifically, later  alia,  that  they  will  keep  the 
jury  together,  and  wUI  not  suffer  them  to 
separate  or  depart  the  one  from  the  other, 
and  that  they  will  not  speak  to  them  touch- 
ing the  case  In  hand,  and  will  not  suffer  any 
other  person  to  speak  to  them  on  any  auh- 
ject  whatever.  In  the  trial  of  all  felonies 
the  duties  of  the  attending  bailiffs  are  the 
same,  and  what  is  specifically  sworn  to  by 
the  bailiffs  In  capital  cases  is  the  bounden 
duty  of  the  officers  in  all  felonies.  Nac  Is  It 
less  their  duty  In  misdemeanors  and  In  dvil 
cases,  though  the  consequence  of  a  violation 
of  the  rule  In  tbe  last'<named  cases  is  not 
so  seriously  regarded  as  It  is  in  cases  of  fel- 
ony. And,  lest  such  matter  may  not  he 
fully  known  to  the  ministerial  officers  of  the 
court,  or  may  not  be  regarded  by  them  as 
of  importance,  tt  Is  the  duty  of  the  trial 
judge  to  give  the  sheriff,  his  deputy,  aod 
his  bailiffs  specific  lostructloos  as  to  theii 
respective  duties,  one  of  which  Is,  undoubt- 
edly, that  they  ^ould  not  speak  to  the  Jury 
touching  the  case  on  triaL  Indeed,  it  Is 
blghly  improper  for  officers  to  hold  unneces- 
sary converse  with  the  members  of  tbe  jury 
while  tbey  hare  a  case  In  consideration; 
but  to  speak  of  the  case  itself,  and  especially 
of  a  matter  of  importance  relating  to  It,  Is  a 
great  contempt  of  the  authority  of  the  court, 
and  may  result  in  irreparable  harm.  We  are 
of  the  opinion  that  the  record  sustains  tbe 
presumption  that  the  statement  made  to  tbe 
jury  by  the  bailiff  may  have  had  a  decided 
effect  upon  the  verdict  The  jury  had  re- 
tired from  the  bar,  and  had  been  In  consid- 
eration of  the  case  for  an  hoiu*  and  a  half, 
and  upon  receiving  the  statement  of  Bond 
they  Immediately  made  up  their  verdict 
Acc<H^Ing  to  the  statement  of  Bond  as  to 
what  tbe  law  of  the  case  was,  the  verdict 
rendered  was  for  a  misdemeanor,  or  was  so 
Intended,  while  the  crime  proven,  In  any 
view  of  tbe  evidefice,  was  a  felony.  Tbe 
statement  of  Bond  was  erroneous  and  no- 
true  in  law  and  in  fact,  but  the  mischief  is 
not  the  less  on  that  account  If  It  could  be 
known,  which  it  is  now  Impossible. to  know, 
that  the  verdict  when  rendered,  If  no  audi 
statement  had  been  made,  would  have  been 
Jost  as  the  one  rendered,  that  would  not 
change  tbe  law  of  the  case.  The  atmosphere 
of  the  case.  If  the  figure  be  allowable,  as 
shown  by  the  record,  discloses  a  purpose  to 
deal  gently  with  the  defendant  a  young  man 
thought  to  have  been  led  astray  by  otben. 
For  the  breaking  Into  the  dwelling  house  of 
a  neighbor,  while  the  family  was  atnent  by 
bursting  open  the  outer  rear  door  with  bb 
ax,  and  of  stealing  SO^d  dollars,  clesil; 
proven,  the  Judgment  recites  that  be  was 
sentenced  for  "one  full"  year  to  the  peniten- 
tiary, whweas  common  justice  and  pe&etia 
would  have  sent  him  up  for  several  years. 
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Tbe  besltation  of  the  jar?  In  convicting  him 
promptly  npon  certain  evidence  of  unmis- 
takable gollt,  fortified  hy  his  own  testimony 
to  facts  which  left  no  room  for  doubt  of  hts 
gnllt,  raises,  as  we  think,  a  reasonable  sus- 
picion that  the  verdict  was  the  result  of  the 
statement  of  Bond.  By  section  729,  of  the 
Code  it  Is  made  a  contempt  of  court  for  an 
officer  to  converse  with  a  juror  after  the  Jury 
has  retired  from  the  bar,  save  by  order  of 
tbe  court,  upon  any— even  an  immaterial— 
snbject;  but  to  talk  with  them,  or  with  one 
of  tliem,  while  in  retirement  concerning  ma- 
terial points  In  the  case.  Is  a  much  more  se- 
rions  matter.  Such  communication.  In  our 
Judgment,  affects  the  Integrity  and  purity 
of  the  verdict,  and  it  cannot  be  permitted  to 
stand.  It  Is  to  be  hoped  that  the  learned 
court  Inflicted  merited  punishment  upon  the 
erring  bailiff;  otherwise,  it  may  not  be 
hoped  to  stop  a  practice  so  shameful  to  trial 
courts  In  the  administration  of  jQStlc&  He- 
versed  and  remanded. 


county  court  bad  no  Jurisdiction  to  entertain 
tbe  cause.  The  only  evidence  In  the  record 
on  this  point  la  the  following  entry  on  the 
minutes  of  the  Union  county  court:  "This 
day  came  the  district  attorney,  who  prose- 
cutes for  the  state.  Game  also  the  defend- 
ant, James  McDonald,  In  his  own  proper  per- 
son, and  represented  by  counsel,  and  In  open 
court,  at  the  bar  thereof.  And  It  appearing 
that  the  venue  In  this  case  has  been  remov- 
ed from  Benton  count?  to  Union  county;  and 
It  appearing  to  the  aatlsfactloa  of  the  court 
that  the  circuit  clerk  of  Benton  county,  Miss- 
issippi. hiEa  made  out  a  transcript  of  the  cap- 
tion of  the  record  In  said  case,  also  the  pro- 
ceedings Impaneling  the  grand  Jury,  of  the 
indictment,  with  the  entries  and  indorse- 
ments thereon  and  all  entries  relative  there- 
to In  the  record  of  bis  office,  of  the  bonds 
and  recognizances  of  the  defendant,  of  the 
names  of  all  the  witnesses,  and  of  all  orders. 
Judgments,  and  other  papers  and  proceedings 
belonging  to  or  had  in  said  cause,  and  has 
attached  bis  certificate  thereto,  imder  his 
hand,  and  with  the  seal  of  the  court  annex- 
ed, and  has  forwarded  it,  sealed  up,  as  re- 
quired by  law,  together  with  all  the  original 
subpoenas  In  the  case,  to  the  derk  of  this 
court  to  which  the  trial  has  been  ordered  to 
be  removed,  on  motion  of  the  defendant  tlie 
court  ord»ed  a  Q>ecla]  venire.  •  • 
The  clnnit  clerk  of  Union  county  testified 
that  tbe  transcript  of  tbe  record  came  to 
him  through  the  mall.  The  testimony  of  the 
clerk  of  Benton  county  was  taken  as  to  bow 
he  forwarded  It  The  second  Instmctlon  for 
the  state,  wbldi  is  referred  to  In  tbe  oplni<m 
of  the  court.  Is  as  follows:  "The  court  In- 
structs yon,  for  the  state,  that  while  pre- 
meditation and  malice  aforethought  are  nec- 
essary ingredients  in  the  crime  of  murder, 
this  does  not  mean  hatred  or  ill  will,  but 
means  the  same  in  law  as  deliberate  design, 
and  need  not  exist  In  the  mind  of  tbe  slay^ 
for  any  definite  time,— not  for  days  or  hours, 
or  even  minutes;  but  if  the  design  to  kill 
exists  but  for  an  Instant  at  the  very  time 
the  fatal  Wow  was  struck,  this  Is  sufficient 
premeditation  to  constitute  the  offense."  De- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  he  appealed. 

Mayes  &  Harris,  for  appellant  Monroe 
McClnrg,  Atty.  Qen.,  for  the  8tat& 


Mcdonald  v.  statb. 

Supreme  Gtonrt  of  MississlppL  Jan.  14,  1901.) 

HOMICTOB-INSTRUCnON  —  TBNUB  —  CBANQfl 
-TRANSCRIPT— TRANSMISSION, 

1.  An  Instruction  in  a  murder  trial  that  1' 
ths  design  to  kill  existed  bat  for  an  instant  at 
tbe  very  time  tbe  fatal  blow  was  struck,  that 
was  snffictent  premeditation  to  constltate  the 
offense,  was  fatally  erroneous,  since  it  required 
the  JutT  to  convict  of  marder,  even  though  the 
klUing  were  done  in  the  heat  of  passion  and  on 
Bodden  proTOcation. 

2.  Where  tbe  record  in  a  criminal  case  recit- 
ed that  on  a  change  of  venue  a  transcript  was 
"forwarded,  sealed  up,  as  required  by  law," 
the  evidence  of  the  clerk  of  the  court  to  which 
it  was  seut  that  It  "came  to  his  hands  by  mail" 
did  not  rebut  the  presumption  that  such  tran- 
script was  fwwarded  In  accordance  with  Code 
1892,  i  1412,  reauiring  that  transcripts  in  crim- 
iaal  cases  should  be  forwarded,  by  a  special 
messenger,  sealed,  since  the  testimony  of  the 
clerk  did  not  negative  the  Idea  that  the  clerk 
leDditv  the  transtript  delivered  it  to  a  spedal 
messenger. 

Appeal  from  drcult  court.  Union  comity; 
Z.  M.  Stephens,  Judge.- 

James  McDonald  was  convicted  of  murder, 
and  be  appeals.  Reversed. 

Tbe  first  assignment  of  error  Is  that  there 
was  no  legal  copy  of  the  Indictment  In  tbe 
circuit  court  of  Union  county,  and  no  evi- 
dence, as  required  by  law,  that  the  copy  upon 
which  the  trial  was  had  was  transmitted  to 
that  court  in  the  manner  prescribed  by  law 
(secUon  1412,  Code  1892),  which  directs  that 
when  a  change  of  venue  In  a  criminal  case 
la  granted,  the  transcript  of  tbe  record  of  the 
court  where  the  Indictment  was  found  shall 
be  forwarded,  sealed  up.  by  a  special  mes- 
senger, or  delivered  by  the  clerk  himself. 
It  is  contended  for  at^ellant  that  the  record 
must  affirmatively  show  that  the  transcript 
was  sent  In  the  manner  prescribed  by  tbe 
law,  and  that  the  record  does  not  In  this 
case,  M  show  tUa,  and  therefore  the  Union 


WHITFIELD,  C.  J.  The  second  Instruc- 
tion given  for  the  state  Is  fatally  erroneous. 
The  words  "the  off^se,"  in  tbe  instruction, 
mean  murder;  and  the  effect  of  the  Instruc- 
tion is  to  tell  tbe  Jury  that  U  "the  design  to 
kill"  existed  but  for  an  instant  at  the  very 
time  the  fatal  blow  was  struck,  tbe  appel- 
lant was  guilty  of  murder.  Now,  manifestly, 
the  design  to  kill  might  exist  and  the  kill- 
ing be  merely  manslaughter.  This  Instruc- 
tion pares  away  the  rights  of  defendant  and 
requires  the  Jury  to  convict  of  murder,  no 
nutter  what  tbe  provocation,  and  eveo 
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though  the  kllllttg  waa  done  In  the  heat  of 
paBBlon  and  oo  sudden  provocation.  Its  vice 
Is,  It  eliminates  manslanghter  as  a  possIUe 
finding  from  the  case,  If  only  the  design  to 
klU  eclated  as  stated,  ete:  The  case  cited 
to  nj^ld  the  inatmctlon  is  Hawthorne's 
Case,  08  Miss.  778.  But  the  Instruction  there 
(pages  779,  780)  had  the  neoessary  qnallflca- 
tlon  absent  here,— "nnleas  the  jury  belleTe 
fn»tt  all  the  evidence  In  the  case  that  the 
killing  was  manslaughter  or  vas  done  In 
necessary  flelf-defense.**  We  lutve  often 
said,  and  we  again  repeat  It,  that  If  district 
attorneys  would  not  attempt  to  dbarge  de- 
fendants Into  the  penitentiary  1^  paring 
away,  by  Instmctlons  strained  to  the  last 
point  ot  legal  tenaltm,  the  rights  of  the  de- 
fendants,  tb^  wonld  not  only  secore  as 
many  eonrlctionfl,  but  conTictioiia  not  re- 
qulrbig  to  be  set  asldt  We  cannot  too  ear* 
neatly  commend  to  district  attorneys  the  wis- 
dom of  this  course.  Is  It  not  far  wiser  to 
state  the  law  la  a  few— &  vwy  few-^nstruo* 
tltms,  staUnli:  the  law  dearly,  and  surely 
within  the  d^endanl^B  rights,  than  to  at- 
tempt Qie  solution  of  the  inroMem  how  near 
the  atate  may  go.  In  its  inatmcUons,  to  fatal 
error,  without  erring?  Snrely  it  Is,  and  this 
Instruction  la  a  striklnr  «ample  of  the  un- 
wladom  of  fbe  latter  ooum 

We  do  not  think  tiie  testimony  of  the  clerk 
oreroomes  the  legal  presumption  that  the 
cleA  of  Benton  county  did  forward  the 
transcript  by  q^ecial  measengw,  as  required 
by  law.  For  all  the  <Aetk  aaya^  ihe  clerk 
of  Button  county  might  hare  dellrered  tbo 
transcript  to  a  special  measoiger.  There  Is 
no  complaint  that  there  was  any  defect  in 
the  transcript,  within  the  meaning  of  sec- 
tl<«  1413,  Code  1892.  Mo  ol^ectlon  is  made 
to  the  transcript  which  is  duly  certified 
the  clerk  of  Benton  coun^.  It  Is  not  pre- 
tended that  the  a[q>ellant  was  not  tried  on  a 
copy  of  the  indictment,  and  an  accurate  copy. 
The  sole  point  Is,  precisely,  fliat  the  manner 
In  wbldi  the  transfer  of  the  record  was 
fected  is  Jurisdictional,  and  must  ai^Kar  af- 
firmatlTely  of  record.  We  tblnk,  as  stated, 
that  It  does  afflrmatlTely  appear,  and  that 
the  testimony  of  the  circuit  clerk  of  Union 
county  that  it  "came  to  his  hands  by  mall" 
does  not  necessarily  negative  the  idea  that 
the  circuit  clerk  of  Benton  county  did  ffn^ 
ward  it  by  spedal  messenger.  It  is  not  nec- 
essary to  decide  the  precise  alleged  jurisdic- 
tional point,  and  we  leave  it  open,  with  the 
statement,  howerer,  that  we  are  strongly  In- 
dined  to  the  view  that  the  mannw  of  the 
transfer  is  mwely  dlrecti»7,  and  that  the 
Jurisdiction  of  the  drcnlt  court  of  the  coun- 
ty to  which  the  venue  has  been  changed  at- 
taches when  the  duly-certified  transcript  is 
filed  therein.  If  It  be  not  a  correct  tronsorlpt. 
section  1418  applies,  and  It  can  be  perfected. 
If  no  point  Is  made  on  the  transcript,  and, 
as  here,  only  on  the  manner  of  the  transfer, 
we  are  inclined  strongly  to  hold  ^t  that  la 
not  JoriadlctlonaL  Bevenwd  and  remanded. 


DAVIS  et  Ol.  V.  BROWN  et  al. 
(Sapreme  Court  of  Mississippi.    Dec  3,  1900.) 

ZJUTDLORD  AND  TENANT— LBABB&^0U}INO 
OVER— INTENTION— KVIDBNCE. 
Where  lessees  held  over  their  term  until 
a  month  after  it  expired,  under  the  mistaken 
impression  that  it  continued  until  then,  and 

fiaid  rent  until  they  ceased  to  occupy  the  prem- 
ses,  with  the  assurance  of  the  assifnees  ot 
the  lease  that  It  expired  on  the  later  date,  a 
Judgment  for  the  lessees  in  a  suit  for  a  year's 
rent  for  holding  over  was  proper. 

Appeal  from  circuit  court.  Hinds  county; 
Robert  Powell,  Judge. 

Action  1^  A.  J.  Davis  and  another  against 
Brown  Bros.  From  a  Judgm^t  for  defend- 
ants, piaintllflB  ajfpeoL  Affirmed. 

In  1894,  W.  K  Jones  made  a  lease  in  writ- 
ing of  certain  buildings  In  the  dty  of  Jack- 
son, for  the  term  of  one  year,  beginning  m 
the  1st  day  of  February,  1894,  at  |25  per 
month,  payable  monthly,  to  T.  8.  Bntwn, 
now  of  the  firm  of  Brown  Bros.,  and  W.  F. 
Wolfe,  with  the  privilege  of  foor  years  mote. 
at  135  per  month.  T.  8.  Brown  and  W.  F. 
W<dfe,  under  the  firm  name  of  Blown  ft 
Wolfe,  conducted  a  livery  stable  business  In 
the  buildings  leased  them,  and  were  sqc- 
eeeded  in  business  "by  Brown  ft  Oorden. 
Brown  ft  Oorden  were  succeeded  by  Brown 
Bros.  In  this  lease  was  assigned  to  the 
Jadaon  Bank,  and  the  bonk,  In  1897,  assign- 
ed It  to  A.  J.  Davis  and  iSn.  Dora  Baxter. 
During  all  thla  time,  and  up  to  some  time 
la  December,  1898,  these  buildings  were  oc- 
cupied and  uaed  as  a  llveiy  etable  hj  Brown 
ft  Wolfe  and  their  successors,  and  payments 
were  made  in  accordance  with  the  twms  of 
the  written  contract  Brown  Bros.,  In  De- 
cember, iSBS,  rented  otiier  btdldlngs.  and 
moved  out  aD  their  effects,  except  some  of 
no  particnlar  value,  which  they  left,  thinking 
that  their  lease  did  not  expire  until  March  1, 
1899,  and  continued  to  pay  rent  up  to  that 
date.  Brown  Bros.,  on  February  28,  1899. 
gave  complete  possession  of  the  leased  prem- 
Isea,  and  about  thla  time  Davia  and  Baxter 
served  a  written  notice  on  Brown  Bros,  that 
they  had  held  ova*  fbdr  torn,  and  th^  they 
would  be  held  for  the  rent  for  the  whde 
year.  Some  time  afterwards  Davis  and  Bax- 
ter donanded  of  Brown  Bros,  rents,  which 
Brown  Bros,  refused  to  pay,  and  tills  suit 
was  filed  by  Davis  and  Baxter  to  recover  of 
them  two  months'  rent  There  were  no 
written  pleadings  In  tiie  case.  Suit  was  be- 
gun 1^  filing  an  account  In  the  Justice  of 
the  peace  court  tor  $70.  Demises  were 
made  by  defendants  that  plalntlllb  were  es- 
topped from  daiming  tbat  defendants  held 
over,  and  that  the  holding  over  was  unin- 
tentional. It  was  contended  by  counsel  for 
appellants  that  the  estoiwel  wonM  be  In  psls, 
if  at  all,  and  that  there  is  not  a  semblance  of 
the  confirmation  of  the  rules  ot  estoppel; 
that  the  lease  was  In  writing,  signed  by  T.  S. 
Brown,  and  tbat  he  was  bound  to  take  notice 
of  the  recitals  of  his  own  leaaa  The  record 
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In  the  case  shows  that  It  was  the  nnder- 
etanding  of  Brown  Bros,  that  the  lease  did 
not  expire  until  March  1,  1899,  and  that  they 
were  Informed  on  several  occasions  Daris 
and  Baxter  that  It  did  expire  on  that  date; 
that  Brown  Bros,  paid  the  rent  op  to  March, 
and  vacated  the  premises  entirely  on  the 
2Sth  of  February;  that  Brown  Bros,  had 
no  copy  of  the  lease;  that  the  only  copy  in 
existence  was  In  the  possession  of  Davis.  In 
the  Justice  of  the  peace  court  there  was  judg- 
ment and  Tordict  In  favor  of  defendants,  and 
plaintiffs  appealed  to  the  circuit  court,  where 
a  trial  by  Jury  was  waived,  and  the  case 
heard  by  the  court  Judgment  was  rendered 
for  defendants,  and  this  vpeal  is  prosecuted. 

Oreen  &  Green,  for  appellants.  Alezan* 
der  A  Alexandn,  for  appeUeea. 

BOOTHB.  Special  Justice.  AK>ellant8 
brought  Uiis  action  in  a  Justice's  court  of 
Hinds  county  to  recover  of  defendants  f70 
for  two  months*  rent  of  a  certain  tmement 
located  In  the  cHj  of  Jackgon.  Having 
reached  the  circuit  court  by  appeal,  a  Jury 
trial  was  waived,  and  the  case  waa  submit- 
ted to  the  Judge  In  lieu  of  the  Jnry.  After 
hearing  the  evidence  and  the  argument  of 
counsel,  the  finding  waa  for  the  defaidants, 
from  whldi  Judgment  the  case  comet  hf  ap- 
peal to  this  court.  It  is  needless  to  aom  op 
the  evidence  on  which  the  Jodgment  Is  based. 
It  derc^red  upon  the  plalntifCs  to  make  out 
their  case,  and.  In  the  opinion  oi  tills  court, 
the  flndlng  was  not  only  not  manifestly 
wnms,  bat  manifestly  right  Some  legal 
qnesttona  were  raised  by  counsel  for  appel- 
lants, bnt  they  w&e  not  applicable  to  this 
caB&   Let  the  judgment  below  be  aiBrmed. 


DEBGAM  «t  a1.  v.  NEYILLEL 
CSapreme  Ooort  of  Alabama.   Dee.  18»  IMXK) 

TRBSPABBES  AOAIKST  LBSSOR-^iaRT  TO  IH- 
JUNCnON. 

Oomplainant  rented  a  saloon  building,  with 
the  priTueee  of  the  back  yard,  which  he  trav- 
ersed  in  nsinB  a  water-closet,  and  claimed  that 
respondents,  loclnding  the  lessor,  as  primarily 
liablei  were  from  day  to  day  dropping  dCbri* 
into  the  yard  from  adjoining  structures,  mak- 
ing the  use  of  It  unsafe,  and  damaging  the 
watn-closet  so  that  it  was  unfit  for  use  and  a 
menace  to  health,  and  that  they  were  naUing  on- 
to his  buOdlng  sunwrts  tar  another  bnilalng; 
bnt  it  was  not  shown  that  It  would  endonger 
the  leased  building  before  the  end  of  his  term, 
and  his  budness  was  not  interfered  with. 
About  five  weeks  bvfore  the  end  of  his  term  he 
sought  an  injunction  against  the  trespasses  com- 

S allied  of.  Held,  that  ft  would  not  He,  as  the 
jury  was  not  Irreparable,  and  was  susceptible 
of  adeQnate  pecuniary  compensation  in  dam- 
ages, for  which  there  was  adequate  remedy  at 
law  against  the  lessor. 

Appeal  from  chancery  court.  Mobile  coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Injunction  by  Henry  Neville  against  Wil- 
liam Deesan  and  others.  From  a  decree 
ovemiUng  motions  to  dissolve  a  preliminary 
Injunction  and  to  dismiss  the  bill,  respond- 


ents appeal.   Reversed,  and  decree  rendered 
for  respondents. 

The  bill  in  this  case  was  filed  on  Septem- 
ber 24,  1900,  by  the  appellee,  Henry  Neville, 
against  the  appellants,  William  Deegan,  Mi- 
chael Smith,  and  John  McAdory.  It  waa 
averred  in  the  bill,  as  amended,  that  the  com- 
plainant was  In  possession  of  a  certain  spe- 
clflcaUy  described  lot,  and  the  buildings  and 
Improvements  thereon,  in  the  city  of  Mobile, 
under  a  lease  to  him  for  a  term  of  years;  that 
the  defendants  had,  before  and  at  the  time  of 
filing  the  bill,  continuoudy  and  willfully 
trespassed  upon  said  premises,  notwithstand- 
ing the  complainant  bad  repeatedly  warned 
and  requested  them  not  to  do  so;  that  the 
respondents  were  from  day  to  day  fllUng  hiai 
yard,  back  of  the  building  occupied  by  him. 
with  broken  bricks,  dust,  and  all  kinds  of 
ddbrls,  and  were  dropping  the  said  bricks 
and  dfibris  from  his  roof,  and  from  an  elevat- 
ed structure  which  they  have  erected  over  a 
portion  of  his  premlset^  at  such  times  and  in 
such  a  manner  as  to  render  It  dangerous  for 
blm  to  occupy  or  use  the  said  portion  of  Us 
premises;  that  they  have  broken  and  so 
damaged  his  water-cloeet  that  the  water 
fiowlng  from  same  has  overflowed  hia  yard 
so  as  to  rmder  the  same  a  menace  to  bealthf 
on  account  of  the  unsanitary  condition  th«e- 
of;  that  they  have  and  are  nailing  upon  hia 
walls  and  roof  wooden  supports  and  bracea 
tor  another  building,  which  render  Qie  said 
walls,  which  ace  now  already  weak,  unsafe. 
"And  your  mator  avers  that  the  said  tres- 
passing of  the  said  respondents  Is  being  coO' 
tinned  from  day  to  day,  and  that  the  said  re- 
spondents threaten  to  continue  same,  in  utter 
disregard  of  your  orator's  request  to  them  not 
to  do  so."  It  was  then  averred  In  the  bill, 
aa  amended,  that  the  Injuries  and  trespassea 
complained  of  were  continuous  in  their  na- 
ture, and  the  danger  of  injury  from  the 
brlclis  and  debris  being  dn^pped  into  the 
yard  was  continuous  and  imminent;  that  be- 
fore the  filing  of  the  bill  he  had  requested 
the  defendants,  in  writing,  to  discontinue, 
but  they  had  refused  to  do  so.  Tlien,  con- 
tinuing, the  bill,  as  amended,  averted  the 
following:  "Your  orator  shows  and  submits 
unto  your  honor  that  his  remedy  at  law  for 
said  continuous  Injuries  and  trespassing  is 
entirely  inadequate,  tor  the  reason  that  such 
remedy  at  law  would  necessitate  a  multi' 
plicity  of  suits,  and  for  the  further  reason 
that  before  he  can  get  a  trial  at  law  the  said 
respondents  will  probably  have  caused  some 
serious  accident  or  Injury  to  your  orator,  for 
which  the  law  cannot  compensate."  The 
prayer  of  the  bill  was  that  the  respondents 
be  enjoined  from  further  trespassing  upon 
said  premises.  Upon  the  filing  of  the  bill  a 
preliminary  writ  of  Injunction  was  issued. 
In  the  answer  to  the  bill  it  was  averred  that 
William  Deegan  was  the  owner  of  the  prop- 
erty described  In  the  bill  of  complaint,  and 
bad  leased  the  same  to  the  complainant;  that 
the  other  defoidants.  Smith  &  McAdory,  were 
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contractorB  who  were  under  contract  with  the 
defradant  Deegan  to  make  ImproTemMits  ap- 
oa  a  lot  Joining  the  one  In  queition,  which 
vas  tlao  owned  hj  said  Deegan.  The  de- 
fendants then  denied.  In  their  anawer,  that 
the  complainant  was  in  poBaeBalon  of  all  of 
said  pnq>er^  described  In  said  bill,  in  the 
manner  therein  alleged,  and  averred  that  on 
August  2,  1809,  the  defendant  Deegan  and 
the  complainant  entered  Into  a  contract  of 
lease  whereby  the  said  Deegan  leased  to  the 
complainant  for  cme  year  from  November  1, 
1899,  to  November  1,  1900,  the  brick  building 
occupied  by  the  complainant,  which  said 
building  is  situated  on  the  other  part  of  tbe 
lot  described  in  the  complaint,  but  doe»  not 
cover  all  of  said  lot;  that  In  the  rear  of  said 
brick  building  leased  by  tbe  CMuplalnant 
there  was  a  small  yard,  and  when  the  lease 
was  made  to  the  complainant  the  defendant 
De^n  gave  him  the  privilege  of  using  said 
yard,  but  did  not  give  the  lease  to  the  same, 
nor  give  him  the  excloaive  use  of  said  yard. 
It  was  thai  averred  in  the  bill  that  Deegan 
was  making  improvements  upon  the  lot  which 
abutted  the  yard  referred  to,  and  that  In 
the  CDutae  of  Improving  aald  pn^>erty  It  had 
become  necessary  to  tear  down  the  brick  wall 
and  Inclose  said  yard,  and  to  rebuild  the 
wall  high  enough  to  h<dd  rafters  and  timbers 
for  a  new  building  that  was  being  erected; 
that  before  doing  this  defendant  Deegan  went 
to  the  complainant  and  obtained  his  cMuent 
for  such  Improvement;  and  that  It  was  In 
tbe  progress  of  this  Improvement  that  the  de- 
fendants were  engaged  yrb&x  they  were  stop- 
ped by  the  Injunction  Issued  in  the  case.  Tbe 
defendants  then  denied  that  they  were  filling 
tbe  complainants  yard  with  broken  bricks 
at  any  tbne,  at  In  such  manner  as  to  render 
it  dangerous  for  cunplalnant  to  occupy  said 
pranlses  leased  to  him.  They  further  denied 
that  they  had  bvoken  or  so  damaged  the  wa- 
ter<doset  as  to  render  the  same  a  menace 
to  health  on  account  of  the  sanitary  condi- 
Hoa  thereof.  They  alleged  that,  if  said  closet 
was  hntken,  it  was  not  by  them  or  any  of 
their  employes.  Defendants  denied  that  they 
wwe  nalUng  to  the  walls  and  roof  of  said 
building  occupied  by  complainant  any  braces 
or  supports  which  aCFected  In  any  way  the 
premises  occupied  by  the  complainant,  and 
they  farther  denied  that  they  were  trespass- 
ing upon  tbe  building  leased  by  the  complain- 
ant In  any  way.  Upon  the  denials  of  the 
answer  the  defendants  moved  the  court  to 
dissolve  the  injunction.  There  were  affida- 
vits Introduced  on  the  part  oi  the  complain- 
ant to  sustain  tbe  averments  of  the  bill,  and 
on  the  part  of  the  defendants  there  were  sev- 
eral affidavits  Introduced  tending  to  show 
that  the  averments  of  the  answer  were  nn- 
tme.  The  other  facts  of  the  case  are  suf- 
ficiently stated  In  the  opinion.  On  the  sub- 
mission of  the  cause,  on  motion  to  dissolve 
the  injunction  and  to  dismiss  the  bill  for  tbe 
want  of  equity,  the  court  rendered  a  decree 
overruling  each  of  said  motions.   From  this 


deoee  the  d^endants  appeal,  and  assign  ttw 
rendlttw  thereof  as  enw. 

L.  H.  &  B.  W.  Faith,  for  apptilanta. 

T7SON,  J.    This  bUl  was  filed  to  enjoin 
the  continuance  of  certain  alleged  trespasa- 
es.    It  appears  that  the  complainant  has  a 
mere  chattel  Interest  In  the  lands.   His  pos- 
session of  tbe  premises  was  for  a  term  whldi 
expired  on  the  Ist  day  of  November.  1900, 
and  tbe  alleged  trespasses  appear  to  have 
been  committed  during  the  month  of  Septem- 
ber preceding,  by  Ms  landlord  and  his  em- 
ployes, the  other  defendants.    Only  87  days 
of  bis  term  remained   between  the  date 
of  the  filing  of  the  bill  and  the  expiration 
of  his  possessory  Interest  under  his .  lease. 
Tbe  bill  fails  to  disclose  the  nature  and 
character  of  the  use  or  enjoyment  of  tbe 
premises,  but  it  appears  from  the  lease, 
which  Is  made  an  exhibit  to  tbe  ameadeA 
answer  of  respondent  Deegan,  that  the  hooae 
on  the  premises  was  rented  by  complainant 
to  be  occupied  aa  a  saloon  or  barroom,  "with 
yard  privilege  at  west  end  [of  boose]  to  a 
certain  board  fence:"  We  may  presume  fliat 
the  complainant  was  occupying  the  house  in 
conformity  to  the  terms  of  his  lease;  that  ta. 
he  was  occupying  It  aa  a  barroom,  and  was 
conducting  a  liquor  business  In  It,  though  It 
Is  not  so  averred  in  the  bill.  Tbe  trespasses 
most  grievously  complained  of  were  thoaa 
alleged  to  have  been  committed  up<m  this 
yard,  which,  from  tbelr  nature  and  char- 
actw,  made  it  dangerous  to  the  pmon  to  so 
into  it  or  alwg  or  across  it   The  purpose 
for  which  this  yard  was  nsed  by  the  o«n- 
plalnant  Is  not  shown  by  the  bllL  Indeed, 
It  is  silent  on  this  point,  failing  to  shim  any 
use  whatever  of  It  by  complainant  And.  if 
resort  be  bad  to  tbe  affldavlto  filed  by  coat- 
plalnant  In  support  of  the  truth  of  the  aHe- 
gatl<ms  ot  the  bill,  we  find  that  the  <mly 
use  he  made  of  It  was  to  traverse  it  in  going 
to  and  from  a  wat«>cIoset  which  was  locat- 
ed in  the  extreme  northwest  comer  of  this 
yard,  which  closet  did  not  belong  to  him 
under  the  terms  at  the  lease,  and  to  which  he 
had  no  exclusive  right  of  oijoyment.  If,  In- 
deed, It  can  be  said  he  bad  any  right  to  use 
it  at  all.  But  we  may  concede,  tat  the  pur- 
poses of  this  case,  that  the  yard  was  em- 
braced In  the  lease,  and  that  complainant 
was  entitled  to  its  exclusive  possession,  and 
also  of  tbe  water-closet  and  yet  It  does  not 
follow  that  he  is  entitled  to  Injunctive  r^^ 
against  trespassers.   It  Is  a  universal  rule 
that  an  Injunction  will  not  be  granted  to  Te> 
stnUn  a  tre^MSser  merely  because  he  is  a 
trespasser.  The  foundation  for  the  exerrtse 
of  the  jurisdiction  at  a  court  of  equity  in  the 
restraining  of  threatened  trespasses  rests 
upon  the  Inadequacy  of  1^1  remedies  to 
compensate  tot  probable  Injuries  which  may 
result  If  tbe  ccHnmlssIon  of  the  trespass  Is 
not  restrained.   This  principle  Is  stated  by 
Bfr.  High,  In  his  work  on  Injvn^Qons  (volume 
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1. 1  681).  In  this  laoffuage:  JurisdlcUon 
Mj  DOW,  bowerer,  be  regarded  bb  Tell  es- 
tUdWied.  altboovh  It  la  stUl  Bpftrlngly  ezei^ 
died,  being  confined  to  cases  where,  Irom  the 
peenUar  nature  at  th»  property  affected  by 
dw  tt«qiaBa,  w  from  Its  frequent  repetition, 
tfae  injury  sustained  cannot  be  remedied  by 
an  action  for  damages,  and  where  It  may 
thereftwe  be  properly  termed  Irr^mrable. 
Tbe  foundation  of  the  jurisdiction  rests  In 
the  iMvbablllty  of  Irreparable  Injury,  the  in- 
adequacy of  pecuniary  compensatitm,  and  the 
pwrnUon  of  a  multiplicity  of  suits,  and 
where  facts  are  not  shown  to  bring  tbe  case 
wltbln  these  conditions  the  relief  will  be 
refued.  Equity  will  not  therefore,  enjoin 
a  mm  treiqwas  to  realty,  as  such,  in  the 
^leence  of  any  element  of  irreparable  in- 
jury." What  Is  an  Itreparable  Injury  is  often 
dlfflcnlt  to  determine,  but  it  must  In  all 
cases  be  detemdned  by  the  particular  facta 
shown  In  the  case  under  consideration.  It  Is 
said  by  Pearson.  J..  In  Oauae  t.  Perkins,  56 
X.  <X  170:  "The  injury  must  be  of  a  pecul- 
iar nature,  so  that  compensation  In  money 
cannot  atone  for  It  Where,  from  Its  nature, 
It  may  be  thus  atoned  for,  if  In  the  particular 
case  the  party  be  instdvent,  and  on  that 
account  unable  to  atone  for  it  it  will  be  con- 
ridered  irr^rabl&" 

Mr.  Freeman,  in  his  note  to  the  case  of 
Jerome  t.  Boss,  11  Am.  Dec.  500.  after  re- 
viewing the  cases  InvolTlng  the  principles 
nnderiylng  the  issuance  of  writs  of  Injunc- 
tion against  trespassers,  the  basis  of  the 
JarlsdIction,  and  showing  the  injury  must  be 
Ineparable,  says:  "This  definition  is  per- 
liaps  as  accvtrate  as  any  that  can  be  framed." 
Cmitinuing  he  says:  "It  is  thus  seen  that  the 
oltlmate  ground  upon  which  equitable  Inter- 
Tcntlon  in  cases  of  trespass  rests  Is  the  In- 
adequacy of  legal  remedies  for  the  Injury, 
which  is  the  broad  foimdatlon  of  all  remedial 
jortsdlction  In  equity.  •  •  •  An  Injury 
molting  from  trespass  may  be  Incapable  of 
compensation  in  damages,  from  a  variety  of 
reasons:  (1)  It  may  be  destrucUTO  of  the 
Tery  substance  of  the  estate;  (2)  It  may  not 
be  capable  of  estimation  In  terms  of  money; 
(3)  it  may  be  so  continuous  and  permanent 
that  there  Is  no  instant  of  time  when  it  can 
be  said  to  be  complete,  so  that  Its  extent  may 
be  computed;  (4)  It  may  be  vexatlously  per- 
ilsted  In,  In  spite  of  repeated  verdicts  at 
law;  ^)  it  may  be  committed  by  one  who 
Is  wholly  Irresponsible,  so  that  a  verdict 
sgaioBt  him  for  damages  would  be  entirely 
rahKless;  (S)  It  may  be  committed  against 
one  who  Is  legally  Incapaciated  from  a  bene- 
ficial use  of  the  remedy  at  law." 

It  Is  manifest  from  the  averments  of  the 
bin  that  only  two  of  the  reasons  assigned  by 
Mr.  Freeman  have  been  attempted  to  be  1d- 
TOked  in  this  case.  The  first  Is  the  destruc-, 
tion  of  the  right  of  full  enjoyment  by  the 
CQmplalnaut  of  tbe  premises.  This  consists 
la  making  it  dangerous  to  go  to  and  from 
the  water-closet  on  account  of  the  dropping 


of  bricks  ttom  above,  the  breaking  of  this 
closet  so  as  to  cause  the  water  flowliv  brom 
It  to  overflow  the  yard  so  as  to  render  the 
same  a  menace  to  health  on  account  of  its 
unsanitary  condition,  and  In  r«idering  the 
rear  wall  -of  the  house  unsafe,  by  nailing 
braces  and  supports  upon  it  The  damage 
d<me  to  tiie  closet  and  the  menace  to  health 
caused  by  the  overflow  of  the  yard  by  the 
water  flowing  through  it  being  bo  easily 
remedied,  they  are  hardly  worthy  of  notice 
In  considering  tiie  question  of  destruction  of 
the  enjoyment  of  the  premises.  And  this 
may  be  said  of  tbe  entire  deprivation  of  the 
OHnplainant  to  use  the  closet  at  aU.  As  to 
the  unsafe  cfndltion  ot  the  wall,  it  is  not 
shown  that  It  would  most  likely  fall  befwe 
the  termination  of  the  complalnant^s  occu- 
pancy of  the  house,  thereby  depriving  him 
of  Its  use.  So  far  as  we  are  advised,  his  busi- 
ness was  not  In  any  manner  interfered  with, 
and  certainly  tbe  facts  averred  vrere  not  de- 
Btmctive  of  or  ruinous  to  tfae  use  for  wfaich 
the  premises  were  rented.  And  unless  tida 
be  shown  tbe  Injury  Is  of  such  a  nature 
as  is  susceptible  of  adequate  pecuniary  com- 
pensation in  damages.  Kellar  v.  Bnllington, 
101  Ala.  271,  14  South.  406. 

The  second  reason  attempted  to  be  Invoked 
is  that  the  Injuries  and  trespasses  are  of  a 
recurrent  and  continuous  nature.  No  facts 
are  alleged  supporting  this  averment  It  is 
a  bald  assertion  of  the  pleader,  and  seems 
to  be  predicated  upon  repeated  acts  of  tres- 
pass alleged  to  have  been  committed  by  the 
respondents.  To  make  the  Injury  or  trespass 
a  continuing  one^  It  must  be  of  such  a  char- 
acter as  that  Its  recurrence  Is  not  dependent 
upon  any  act  to  be  done  by  any  person. 
Thus,  where  a  person  erects  a  dam  by  which 
another's  land  would  be  inundated  and  his 
timber  periodically  destroyed,  though  the 
act  done  was  a  single  one,— that  of  erecting 
the  dam,— the  trespass  would  not  be  single. 
Every  rise  of  the  water  occasioned  by  heavy 
rains  would  produce  another  Injury,  so  that 
from  the  very  nature  of  the  Injuries  there 
would  be  constantly  recurring  grievances, 
and  the  jury  would  be  unable  to  fix  upon  a 
time  when  the  wrong  may  be  said  to  be 
complete.  Adverting  to  tbe  allegation  of  re- 
peated trespasses,  it  Is  only  necessary  to  say, 
adopting  tbe  language  of  Justice  Lumpkin  In 
Hatcher  v.  Hampton,  7  Ga.  49:  "It  has  never 
been  supposed  that,  because  one  person 
chooses  daily  to  pull  down  the  fence  of  an- 
other and  turn  his  stock  in  his  fields,  this 
would  authorise  the  courts  of  chancery  to 
restrain  the  intruder  by  Injunction."  Ells- 
worth V.  Hale,  33  Ark.  633.  Applying  that 
principle  to  this  case,  we  cannot  hold  that 
the  acts  of  trespass  c(«nplalned  of,  though 
oft  repeated,  would  authorize  the  writ  of  ln> 
Junction  In  this  case. 

Tbe  only  other  point  now  to  be  considered 
is  the  one  presented  by  the  last  paragraph 
of  the  amended  bill.  As  this  appears  to  be 
the  one  upon  which  the  complainant  relied 
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for  the  exercise  of  tbe  jurisdiction  of  the 
court,  we  Quote  It  It  reads  as  fcdiows: 
*'Yoar  orator  further  shows  and  submits  unto 
your  honor  that  his  remedy  at  law  for  said 
ccHitlnuous  Injuries  and  trespassing  is  en- 
tirely Inadequate,  fw  the  reason  that  such 
remedy  at  law  would  necessitate  a  multi- 
plicity of  suits,"  etc.  Waiving  all  objections 
to  this  averment  on  account  of  its  failure 
to  state  the  facts  from  which  the  conclusion 
may  be  drawn  that  complainant's  remedy  at 
law  Is  Inadequate,  for  the  reason  that  Anch 
remedy  at  law  would  necessitate  a  multi- 
plicity of  suits.  It  Is  not  a  ground  for  equi- 
table lnt»ference  In  this  case.  It  Is  not 
doubted  that  the  prevention  of  litigation  un- 
der some  circumstances  la  a  subject  of  equity 
Jurisdiction.  And  sa  too,  the  necessity  of  pre- 
venting a  moltlpUdty  of  suits  affords  an  ex- 
ception to  the  general  doctrine  that  equity 
win  not  Interpose  by  the  extraordinary  rem- 
edy ]>y  Injunction  when  adequate  relief  may 
be  had  in  the  usoal  course  of  procedure  at 
law.  But.  In  order  to  bring  the  case  within 
the  exception  and  to  warrant  the  Interference 
In  such  cases.  It  must  be  shown  that  there 
are  dUferent  persons  assailing  the  same  right, 
"and  each  standing  on  his  own  pretensions." 
This  doctrine  has  no  application  to  per- 
sons who  are  guilty  of  a  r^titlon  of  the 
same  trespasses,  simply  because  there  may 
be  several  of  them  asserting  the  right  to 
do  so  under  the  authority  of  and  by  the  direc- 
tion of  one  of  tbem.  who  alone  claims  the 
right  to  the  possession  of  the  lands.  Hatch- 
er v,  Hampton,  supra;  Moses  v.  Mayor,  ete., 
62  Ala.  210;  1  High.  InJ.  S  TOO.  This  case, 
in  Its  last  analysis,  may  be  stated  to  be, 
adopting  the  most  favorable  view  of  It  as 
presented  by  the  complainant,  a  breach  by 
the  defendant  landlord  of  his  covenant  for 
quiet  enjoyment  arising  out  of  his  contract 
of  lease,  an  unauthorized  re-entry  by  him  up- 
on a  portion  of  tbe  leased  premises,  and  the 
taklug  of  the  possession  of  tbe  same,  for 
which  be  la  liable  In  an  action  at  law  upon 
his  Implied  covenant  of  qolet  enjoyment.— 
a  remedy.  If  pursued,  full  and  adequate  to 
compensate  complainant  in  damages  for  all 
injuries  be  may  have  suffered  by  reason  of 
the  breach.  The  decree  of  the  chancellor 
refusing  to  dissolve  the  Injunction  must  be 
reversed,  and  a  decree  will  be  here  rendered 
dbwHvlng  it.  Beversed  and  rendered. 


AMBEBSON  v.  JOHNSON. 
(Supreme  Court  of  Alabama.    Nov.  28,  1900.) 

TRUSTB— TRANSFBR  OP  TRUST  PROPBRTT. 

At  law  a  trustee  is  cIoth<>d  with  the  leaal 
title,  and,  unless  restrained  by  the  terms  of  the 
trust,  may  convey  the  trust  estate;  and,  If  the 
benefl<^&ry  is  injured  thereto',  he  must  resort  to 
a  court  of  equity  for  relief. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Dlaqne,  Judge. 
Action  hy  Thomas  li  Johnson  against 


Earnest  Ambereon,  substituted  for  the  Queen 
City  Bank  of  Gadsden.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  suit  was  originally  commenced 
against  the  Queen  City  Banlt  of  Gadsdoi, 
and  sought  to  recover  dividends  which  had 
been  declared  by  said  bank  on  a  certificate 
of  stock  in  said  bank.  Tbe  Queen  City  Bank 
of  Gadsden  made  and  filed  an  affidavit,  un- 
der the  Btetute  (Code.  1  2633),  in  which  It 
stated  that  the  935  sued  fw  by  the  plain- 
tiff was  the  accumulated  dividends  which 
had  been  dedared  by  It  on  $200  of  atotk.  hi 
said  bank,  which  was  sabscribed  for  by 
Thomas  H.  Amberson.  as  trustee,  and  that 
one  Earnest  Amberson  claimed  to  be  enti- 
tled to  said  dividends;  that  said  dalm  was 
made  without  collusion  between  the  bank 
and  said  Earnest  Amberson.  And  tiiereupon 
the  bank  paid  the  $35  Into  court  After  no- 
tice served,  the  clatnuutt,  Earnest  Amber- 
son, by  his  guardian  ad  litem,  one  L.  M. 
Mltehell,  appeared  and  propounded  a  dalm 
to  the  money  so  deported  into  court,  and 
asked  to  be  substituted  as  a  party  defend- 
ant to  Uie  suit  in  the  place  of  the  Queen 
City  Bank.  The  substitution  was  made,  and 
the  cause  was  tried  upon  issue  made  be- 
tween the  said  Thomas  L.  Jt^nson  and  Earn- 
est Amberson.  the  subatitnted  defendant 
Upon  the  trial  of  the  cause  It  was  shown 
that  Thomas  H.  Amboson,  as  trustee,  had 
subscribed  for  the  capital  stoi^  In  the  Queen 
City  Bank,  as  evidenced  by  the  certificate 
of  stock  In  question;  that  the  certificate  of 
stock  was  issued  to  "T.  H.  Amberson.  trus- 
tee." The  plaintiff  testified  that  this  certifi- 
cate ot  stock  was  transferred  to  him  by  said 
T.  H.  Amberson,  and  was  indorsed.  "T.  H. 
Amberson,  Trustee."  The  certificate  was  in- 
troduced in  evidence,  and  showed  tliat  It  was 
Issued  to  and  indorsed  by  T.  H.  Amberson, 
trustee.  Upon  tbe  cross-examination  of  tbe 
plaintiff,  he  testified  that  the  stotik  was  trans- 
ferred to  bim  by  T.  H.  Amberson  In  part 
payment  of  an  Indebtedness  dne  him  from 
said  Amberson.  The  evidence  for  the  plain- 
tiff tended  to  show  tbat  T.  H.  Amberson  had 
subscribed  for  the  stock  for  tiie  benefit  of 
Earnest  Amberson,  the  substituted  defend- 
ant, and  that  it  was  Issued  to  him  as  trus- 
tee for  said  Earnest  Amberson.  It  was 
shown  tiiat  T.  H.  Amberson  died  before  the 
Institution  of  the  suit.  Upon  the  cross-ex- 
amination of  several  of  the  witnesses  Intro- 
duced In  behalf  of  the  defendant,  the  de- 
fendant sought  to  prove  by  them  that  they 
had  heard  said  T.  H.  Amberson  state  that  he 
had  taken  out  bank  stock  hi  the  Queen  City 
Bank  as  trustee  for  his  son  Earnest  The 
plaintiff  objected  to  the  several  witnesses 
testifying  to  such  declarations  made  by  T.  H. 
Amberson,  and  the  court  sustained  each  of 
such  objections.  To  each  of  tfieae  rulings  the 
defendant  separately  excepted.  The  cause 
was  tried  by  the  court  without  tbe  Interven- 
tion of  a  Jury,  and  upon  the  hearing  of  all 
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the  erldence  tbe  court  rendered  Judgment  In 
tajoe  ot  the  plaintiff.  The  defoidant  av 
pealu  and  aaslgnB  as  error  the  Beveral  nI^ 
lugs  of  the  trial  court  upon  the  evidence, 
and  the  rendition  of  Judgment  In  favor  ot  the 
plahitltr. 

AUceo  &  Martin,  for  appellant  George  D. 

Motlej,  for  appellee. 

DOWDELL,  J.  Tbe  legal  title  to  the  cer* 
tlflcate  of  stock  was  In  the  trustee.  By  his 
transfer  and  deliTery  it  passed  to  T.  Jj. 
JobosoEU  Unless  otherwise  provided  by  stat- 
Dte,  the  legal  title,  In  a  court  of  law,  will 
prevail  over  tbe  equitable  title.  Earnest  Am- 
bersoD  was  substituted  as  defendant  under 
BecUon  2033  of  the  Code.  There  Is  no  pro- 
vision in  thla  statute  changing  the  rule  as 
above  stated.  The  general  rule  Is  "that  at 
law  the  trustee  Is  clothed  with  the  legal 
title,  and,  unless  restrained  hj  the  terms  of 
the  trust,  may  convey,  assign,  or  Incumber 
tbe  trust  estate;  and,  if  the  cestui  que  trust 
is  Injured,  he  must  resort  to  a  court  of  equity 
for  relief."  McBrayer  v.  Carlfcer,  64  Ala.  60; 
Hncfcabee  v.  BllUngsIy,  16  Ala.  414.  John- 
son, under  the  transfer  and  delivery  of  the 
certificate  of  stock,  stood  In  the  shoes  of  the 
trustee,  and,  certainly,  if  the  trustee  himself 
had  been  suing,  the  cestui  que  trust  could  not 
have  successfully  defended  against  the  trus- 
tee's action  In  a  court  ot  law.  The  evi. 
dence  offered  by  the  defendant  and  excluded 
by  the  court,  to  which  exception  was  re> 
served,  whether  In  or  out,  would  not  change 
the  law  of  the  case.  Consequently  tbe  ex. 
elusion,  if  error,  was  error  without  Injury. 
The  court  below  committed  no  error  In  the 
Judgment  rendered.  Let  tbe  Judgment  ot 
tbe  dty  court  be  affirmed. 


a04  La.) 

D0R8EY  T.  EANSAS  CITY,  P.  ft  G.  RT.  CO. 

(No.  13,746.) 
(Sapreme  Court  of  Loaisiana.   Jan.  21,  1901.) 

RAILROADS— TRBSPABSSR  ON  TRAIN— VIOLENT 
REUOVAI^-COMTRIBUTORY  NBOLIOENCfiL 

Defendant  appeals,  and  aslca  for  the  re- 
view and  reversal  of  a  Judgment  condemning  It 
to  pay  damases  to  the  plaintiff,  who  is  the  wid' 
ow  of  the  deceased.  Defendant's  brakeman, 
instead  of  waiting  s  few  moments  to  oust  a 
trespasser  after  a  stop  of  the  tnUn,  chose  to 
pelt  him  with  rocks  and  clods  to  make  him  get 
nff  the  rods  where  he  was  riding,  stealing  a 
ride,  under  the  car.  The  trespasser.  In  endeav- 
oring to  escape  from  ander  the  car  while  it 
waa  ronning,  fell,  and  was  killed.  It  was  with- 
in the  course  ot  the  brakeman's  employment  to 
compel  him  to  stop  trespassiog  ana  leave  the 
car,  and,  had  he  exercised  the  nght  in  a  proper 
and  legal  manner,  there  woald  have  been  no 
good  cause  to  complain.  The  damage  arose 
from  the  manner  of  the  removal.  It  was  un- 
neceftseril;  violent,  and  illegal.  The  act  of  tres- 
passing was  not  of  itself  contributory  negli- 
Kence  justifying  defendant's  servant  to  resort 
to  the  acts  be  did,  when  there  is  not  the  least 
reasoD  to  infer  that  there  was  necessity  to  re- 
sort to  any  violence  at  ail  to  remove  the  tres- 
passer. 

(SjUabna  by  the  Coort.) 
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Appeal  from  Judicial  district  court,  parlab 
of  Caddo;  A  D.  Land,  Judge. 

^tlon  by  Uargaret  Dorsey  against  the 
Kansas  dty.  Pittsburg  ft  Gulf  Railway 
Company.  Judgment  for  plalntlffi.  Defend- 
ant appeals.  Affirmed. 

Alexander  ft  Wilkinson,  for  appellant 
Wise  &  Hemdon  and  Charles  W.  Mam.  tor 
appellee. 

BREAUX,  J.  PlalntlfE  iHDUgbt  tUl  lutt  to 
recover  f 5.000  damages  for  tbe  death  of  her 
husband,  who  was  killed  while  ateaUng  a 
ride  on  defendant^a  train.  The  record  dla- 
doaes  that  a  brakeman  of  the  defendant 
company  threw  atones  or  clods  at  plaintiff's 
huiAand.  who  was  rldlag  on  the  rods  ot  one 
of  the  bn  cars  about  midway  ot  tibe  train. 
It  appears  that  the  local  freight  train  of  the 
defendant  company  going  north  was  at  or 
near  Mansfield,  La.,  running  at  the  rate  of 
about  six  or  seven  mlira  an  hour,  and  that 
wbm  the  engine  passed  the  switch  target 
a  brakeman  alighted  to  the  ground  from  tbe 
engine  to  change  the  switch  and  let  the 
train  in  on  the  side  track  out  of  the  way 
of  a  coming  passenger  train.  As  this  fzelght 
train  -was  passing  by  the  switch,  tlilB  Iwake- 
man  saw  Marshall  Dorsey  riding  under  the 
box  car.  It  was  then,  while  he  was  under 
the  car,  that  he  ytitea  him  with  Bt<mes  or 
clods,  hitting  him  twice.  Dorsey  that  at- 
tempted  to  crawl  from  under  the  car,  struck 
his  head  against  tiie  ^tfonn,  by  which  lie 
vms  thrown  across  the  track  and  run  over 
by  several  of  the  cars.  He  made  no  at- 
tempt to  get  off  the  train  until  the  brake- 
man  threw  rocks  or  clods  at  him.  He  was, 
by  Us  fall,  occasioned  by  his  endeavors  to 
escape  the  rocks  or  clods,  severely  wounded, 
suffered  great  agony,  and  lived  about  eight 
hours  after  the  accident.  On  the  part  of  the 
defense,  testimony  was  offered  of  state- 
ments of  the  deceased  that  he  Iiad  stolen 
rides  for  many  years.  Defendant  denies 
that  the  death  of  plaintiCf's  husband  was 
caused  by  any  fault  of  Its  agents.  It  char- 
ged that  plaintiff's  husband  came  to  his 
death  by  his  own  fault  and  negligence.  De- 
fendant also  denied  that  the  deceased  was 
the  husband  ot  the  plaintiff.  The  case  was 
tried  before  a  Jury.  The  verdict  awarded 
$2,S00  to  the  plaintiff.  The  defendant  prose- 
cutes this  q^eal  from  the  verdict  and  Jndg-4 
ment. 

Defendant.  In  the  first  place,  urged  that 
Ryan.  Its  brakeman,  was  not  acting  with- 
in the  scope  of  bis  employment;  that.  In  or- 
der to  recover.  It  was  Incumbent  upon  the 
plaintiff  to  show  affirmatively  that  this 
brakeman  was  acting  within  the  scope  of 
his  employment;  that  not  only  this  proof 
was  not  made,  but  that  the  brakeman  testi- 
fied that  It  was  not  part  of  his  duty  to  put 
trespassers  off  of  the  train,  his  duty  being 
to  report  trespassers  to  the  conductor  for 
such  action  as  thisofflcer  might  deem  proper. 
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In  oMer  to  retain  the  full  force  of  the  de- 
fenee,  tbe  defendant  requested  the  Judge  of 
the  district  court  to  Instruct  the  Jury,  In  de- 
livering his  charge,  that,  if  they  found  that 
no  contractual  relations  existed  between  the 
deceased  and  the  railway  company,  then 
the  company  was  not  responsible  for  any 
acts  of  Its  bralieman  outside  of  the  scope  of 
bis  employment  The  judge  refused  to  give 
this  charge,  but  on  the  contrary,  Instructed 
the  Jury  that  the  removal  of  trespassers 
from  the  cars,  as  a  matter  of  law.  Is  with- 
in the  Implied  authority  of  the  company's 
servants  on  the  train,  including  the  brake- 
mas.  Defendant  complains  of  the  charge 
as  being  erroneous.  At  the  outset,  we  find 
no  difficulty,  after  having  considered  a  num- 
ber of  declBions  upon  the  subject,  In  arriv- 
ing at  the  conclusion  that,  even  though  one 
be  a  trespasser  on  a  train,  he  should  not  be 
expelled  in  such  a  manner  as  to  expose  his 
life  or  do  him  great  bodily  harm.  This  point 
has  been  considered  and  passed  upon  twice 
recently.  While  a  mere  trespasser  Is  not  en- 
titled to  the  consideration  and  proteftlon  of 
those  who  are  not  trespassers,  yet  they 
should  not  be  treated  with  unnecessary 
harshness  and  vlolenoe.  No  one,*  in  the  ex* 
erelse  of  his  light;  Is  autlurised  to  resort  to 
unnecessary  fbrce.  This  court  said.  In 
Young  V.  Hallway  Ca,  Bl  la,  Ann.  295,  2S 
South.  68;  "A  trespasser  on  a  railroad  train 
mnst  be  ejected  at  a  place  not  pollous  for 
one  allgbting  In  the  nighttime."  Again,  In 
Jackson  t.  RaUroad  Co.,  62  la.  Ann.  1706, 
28  South.  241:  "Upon  the  other  hand,  if 
he  was  fttrcibly  ejected  by  any  one  for 
whom  the  defendant  is  responsible,  he  Is  en- 
titied  to  recover,  no  matter  why  be  got  on 
the  train,  since  there  la  no  law  authorizing 
the  taking  off  of  a  boy's  arm  at  the  shoulder 
as  a  penalty  for  trespassing  on  railroad  or 
any  other  property."  The  Jurisprudence  of 
the  courts  of  several  other  atatea  ta  equally 
as  emphatic  and  to  the  point.  "A  trespasser 
—one  stealing  a  ride— vas  mtbleasly  remov- 
ed and  Injured  by  a  brakeman.  The  court 
held  that  this  brakeman,  as  audi,  was  act- 
ing within  the  scope  Of  bis  authorll7>"  Rail- 
road Oo.  V.  Kelley  (Kan.)  14  I^c.  172.  And 
held  further:  **Tbat,  while  tiie  defendant 
had  a  light  to  remove  the  trespasser,  but 
In  so  doing  mnst  exercise  the  right  with  or- 
dinary care  and  prudence  on  Ita  part,  the 
mere  fact  that  one  Is  a  trespasser  was  not 
snch  negligence  as  to  relieve  the  defendant 
from  this  obUgation." 

This  brings  ns  to  a  consideration  of  the 
question  directly  placed  at  issue  by  the  refus- 
al  of  our  Brother  of  the  district  court  to 
charge  that  the  removal  of  a  trespasser  Is 
not  within  the  expressed  or  Implied  author^ 
ity  of  a  brakeman,  but  charging,  on  the  con- 
trary, tiiat  tbe  removal  of  trespassers  from 
cars,  as  a  matto-  of  law.  Is  within  the  Im- 
plied authority  of  the  company's  servants.  In- 
cluding the  brakeman.  We  take  It  that  the 
rale  exempting  the  master  from  responsibility 


Is  expressed  In  the  following:  When  tbe  em- 
ployfi,-  in  carrying  out  a  purpose  of  his  owd, 
does  injury  to  another,  not  within  the  scope 
of  his  employment  the  employer  Is  not  liable. 
We  have  not  found  it  possible  to  hold  that 
the  act  complained  of  falls  within  tiie  s^asp 
of  this  rule.  The  brakeman  warn  not,  at  the 
time,  seeking  to  protect  his  own,  or  resisting 
the  act  of  a  treiq)a8ser,  In  so  far  as  he  was 
concerned,  but  was  acting  for  the  employer, 
seeking  to  get  rid  of  a  trespasser,  who  had 
placed  himself  In  an  exposed  position,  dan- 
gerous to  himself,  and  against  every  require- 
ment of  the  roles  regulating  the  business  and 
operations  of  the  defendant  company.  The 
act  complained  of  was  done  In  the  course  of 
his  employment  We  understand  that  the 
first  duty  of  tbe  brakeman  Is  to  apply  the 
brakes,  either  to  enable  the  car  to  move  on- 
ward or  to  Btofi;  but  there  are.  we  take  It, 
oth«r  duties  be  is  at  times  called  upon  to  per- 
form. He  is  under  the  direction  of  the  con- 
ductor, who  is  himself  responsible  for  the 
proper  management  of  the  train.  Without 
an  express  order,  we  take  It  that  In  aiding  to 
man  the  train  properly  be  may,  of  his  own 
motion,  see  to  the  removal  of  a  trespasser 
who  is  stealing  a  ride  suspended  under  the 
car  on  or  very  near  the  running  gear  of  the 
cars.  In  the  cmdlUon  of  which  the  brake- 
man,  as  an  employ^,  must,  to  some  extent,  be 
concerned.  With  reference  to  the  liability  of 
the  defendant  for  the  acts  of  Its  brakeman. 
the  court  of  appeals  of  New  York  hdd  that 
the  defendant  is  responsible  unless  tiie  brake- 
man  used  his  authority  for  a  mere  cover  for 
accomplishing  an  Independent  and  wrongful 
purpose.  Hoffman  v.  Railroad  Oo.,  87  N.  Y. 
31,  citing  a  number  of  authorities  in  sup- 
port of  this  proposition.  The  decision  In 
Pierce  v.  Railroad  Co.  (N.  C.)  32  B.  E.  399,  44 
L.  R.  A.  816,  is  directly  In  i>oint  The  tortious 
act  complained  of  in  that  case  was  tiie  act 
of  a  brakeman  oi  a  railroad  conqiany.  The 
Civil  Code  prescribes  that  "mastora  and  em- 
ployers are  answerable  for  the  damage  occa- 
sioned by  their  servants  and  overseen  In  the 
exercise  of  the  function  In  whidt  they  are 
employed."  The  liability  must  be  limited 
within  due  bounds,  but  not  to  tbe  ext^t 
however,  of  holding  that  the  emidoy^  is  not 
acting  within  tbe  scope  of  his  employment 
who,  as  in  this  case,  removes  one  from  a 
place  directly  under  bis  eye  aa  a  twakeman 
in  charge,  to  some  extent  at  least,  at  tiie  : 
brakes  and  the  part  of  the  car  to  which  thdr 
force  and  effect  atend. 

The  defendant  calls  our  attentiim  to  tbe  i 
fact  that  the  article  Just  quoted  further  pro- 
vides that  "even  then  the  master  Is  not  re-  i 
sponsible,  unless  he  could  have  prevented  the  | 
damage  and  did  not  do  it"  This  article  has 
of  late  years  been  Invoked  both  In  the  courts 
of  this  state  and  in  the  federal  courts.  I%c 
view  pressed  -apoa  onr  attoition  vraa  not  su- 
tolned.   It  was  bxHA  in  repeated  decisions 
that  the  employer  Is  constructively  present; 
that  the  management  Is  his,  for  him,  or  in 
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Us  Interest;  and  that  he  cannot  avoid  liaUI- 
Ity  by  the  plea  that  he  was  not  present  at 
the  moment  of  the  acddent.  The  master  or 
employer  Is  present  by  his  management  and 
hj  tbe  effecf  of  the  employment  of  one  to 
serve  his  Interests.  Tbe  agent  Intrusted  with 
the  performance  of  a  duty  occupies  the  place 
of  the  corporation.  whl<di  Is  deemed  present. 
Mattlse  T.  Maunfactnring  Co.,  46  La.  Ann. 
1535.  16  South.  400.  The  removal  Itself  of 
tbe  trespasser  was  iwoper.  The  act  of  remov- 
al was  the  cause  of  damage.  In  consequence, 
this  cause  does  not  fall  under  the  rule  laid 
down  in  WlUiams  v.  Car  Co.,  40  La.  Ann.  87, 
3  South.  631,  dted  by  tbe  defendant  In  the 
cited  case  the  "jwrter  or  brateman"  was  not 
called  upon  to  perform  any  duty  In  which  tbe 
defendant  company  was  concerned.  He  bm- 
tallt  assaulted  a  stranger,  one  between  whom 
and  the  defendant  there  existed  no  contract- 
ual relaUona.  The  wrongdoer  acted  entirely 
from  malice,  unconnected  with  anything  due 
by  him  to  the  company.  His  employment 
contemplated  no  such  act  as  that  of  which  be 
was  gnltty.  Here  the  brakeman  was  seeking 
to  onst  a  trespasser  who  was  trespassing  up- 
on tbe  property  of  bis  employer.  Defendant 
cites  several  dedstons  rendered  before  com- 
m«t!e  was  as  active  as  It  is  now,  and  ^or 
to  the  employment  of  active  and  frequently 
dangeroos  modes  of  transportation.  The 
earlier  doctrine  has  necessarily  undergone 
some  change  owing  to  the  change  of  condl- 
tlMU  and  dangers.  "The  earlier  doctrine  has 
been  greatly  modified."  This  being  onr  con- 
dnslou  on  this  point,  we  deem  It  nseless  to 
review  the  dted  decisions  in  cases  in  which 
the  employe  was  not  acting  within  the  course 
of  his  employment  We  are  deddedly  of  the 
opinion  that  the  charact^  of  the  employment 
placed  the  onus  of  proof  on  tbe  defendant, 
showing  that  its  brakeman  was  not  expected 
to  and  never  exercised  any  si^rrlslon  over 
the  appliances  under  the  cars. 

We  do  not  gather  from  the  evidence  that 
there  la  tbe  least  merit  in  tbe  allegation  of 
defendant  that  ^alutiff  was  not  the  wife  of 
tbe  deceased. 

We  are  now  to  consider  the  amount  which 
has  been  awarded,  and  det^mlne  whether  It 
should  be  Increased  or  reduced.  Plaintiff  asks 
for  an  Increase,  and  defendant,  on  tbe  othnr 
band,  complains  of  tbe  amount  and  urges 
ttiat  it  is  too  large.  Tbe  jury,  by  Its  verdict 
has  fixed  the  amount  We  have  determined, 
in  view  of  the  facts  of  tbe  case,  to  let  It  re* 
main.  For  tbe  reasons  assigned,  tbe  verdict 
tnd  Judgment  are  affirmed  at  defeodanf ■ 
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CHAISON  V.  WEHRT.    (No.  13,740.) 

(Supreme  Coort  of  Loaidona.   Jan.  21,  1901.) 

NAViaABLa  WATBR8-RIQHT8  Or  RIPARIAN 
OWNnRS—DBTBRUlNATTON— PARTIES. 

Primarily  all  mmildp&litles  have  chuge 
and  control  of  the  banks  of  navigable  streams 
witUn  tb^  limits.    When  a  third  person 


claims  a  right  to  those  banks,  growing  ont 
of  the  fact  that  he  is  ownef  of  ripariaD  prop- 
erty, or  ont  of  the  fact  that  some  one  who 
acts  ander  an  authority  granted  by  the  munici- 
pal corporation  Infringes  upon  his  rights  as 
owner  of  property  adjacent  to  the  riparian 
property,  he  snoald  bring  suit  against  the  mu- 
nicipal corporation,  and  make  it  the  priudpal 
defendant  Tbe  right  which  the  public  has  or 
may  have  to  the  use  of  the  property  cannot 
be  affected  in  any  manner  uniess  the  repre> 
sentative  of  tbe  public,  the  mnnidpality.  Is 
made  a  party  to  the  suit,  and  the  issues  decid- 
ed contradictorily  with  it  To  determine  any 
question  growing  out  of  such  issaes  against  a 
private  IndiTidoal  who  disclaims  any  right,  and 
who,  in  reality,  has  none  except  those  he  has 
exerdsed  as  owner  of  a  ferryboat  and  nuder  a 
resolution  of  the  coriKHratlon,  would  be  diring 
a  vain  thing. 
(Syllabus  by  the  Court) 

Appeal  tnm  Judicial  district  conrt,  parisb 
of  OBlcasien;  S.  D.  Read,  Judge  ad  hoc 

Action  by  Cbarles  J.  Chalson  against  A.  W. 
Wehrt  Judgment  for  defendant  and  plaln- 
tlfC  appeala.  Affirmed. 

Cllne  &  CUne,  for  appellant  Kteli^eter  ft 
Klelnpeter,  for  appellee. 

BREAUX,  J.  This  action  is  petitory,  and 
for  rent  claimed.  Tbe  lot  sued  for  Is  situ- 
ated within  the  Umlts  of  tbe  dty  of  Lake 
Charles.  It  is  described  as  being  bounded 
im  the  east  by  Front  street  on  tbe  west  by 
tbe  lake  known  as  Lake  Charles,  and  on  the 
north  and  south  by  lines  which  are  exten- 
sions respectively  of  the  north  and  south 
lines  of  Pujo  street  If  prolonged.  Plaintiff 
claims  titie  down  from  the  United  States  to 
bis  own.  He  avers  that  defendant  has  pos- 
session and  use  of  tbe  land  in  question,  and 
he  demands  rent  for  this  use  and  possession. 
It  appears  that  the  land  Is  contiguous  to 
Lake  Charles,  a  navigable  stream,  being  a 
vrldenlng  of  Cslcasieu  river.  This  lot  abuts 
<m  tbe  Lake  Charles.  Petitioner  claims  that 
the  shores  of  this  lake  are ,  a  part  of  the 
public  highway,  and  seta  forth  that  at  this 
point  the  lake  is  shallow  for  some  distance, 
and  that  vessels  cannot  be  brought  to  tbe 
bank  to  receive  and  discharge  freight  and 
because  of  this  It  Is  necessary  to  build 
wharves  out  from  the  banks  to  navigable 
water,  where  vessels  are  loaded  or  unloaded, 
and  passengers  find  their  way  to  or  ^m 
these  vessels.  Plaintiff  claims  that  as  front 
proprietor  he  has  the  right  to  build  wharves 
as  wide  as  his  lot  and  extending  Into  the 
navigable  water;  that  this  right  Is  valuable 
to  him;  and  that  he  cannot  be  devested  of 
It  without  compensation.  The  defendant,  on 
tbe  other  band,  seeks  to  meet  plalntifTs  prop- 
ortion by  averring  that  he  cannot  be  con- 
demned, for  tbe  reason  that  he  does  not 
claim  the  ownership  or  possession  of  the  lot 
dalmed  by  plaintiff,  or  of  any  Improvement 
thereon.  The  evidence  shows  that  the  wharf 
on  tbe  front  of  the  lot  was  built  by  subscrip- 
tion, a  number  of  Interested  parties  con- 
tributing tbe  funds  needful  for  Its  ctmstruc- 
tion.  In  tbe  district  court  pUilnttfTs  suit 
was  dismissed  as  In  the  case  of  nonsuit 
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From  the  Judgment,  plaintiff  prosecutes  tblfl 
appeaL 

We  gleaii  from  the  evidence  that  the  wharf 
which  rests  on  the  front  of  the  property 
claimed  by  plaintiff  Is  used  bj  the  public 
generally  In  crossing  the  lake  backward  and 
forward,  and  that  In  the  line  of  his  business 
as  ferryman  defendant  uses  It  for  landing 
bis  steam  ferry  boat  But  defendant  declares 
as  a  witness  that  he  Is  not  !□  possession  of 
the  wharf.  Is  not  Its  owner,  and  that  It  Is 
not  In  his  control.  His  boat  crosses  the  lake 
six  or  seven  times  a  day  according  to  scbed- 
ule  of  round  trips,  and  on  the  east  side  of 
the  lake  It  lands  at  this  wharf.  There  Is  a 
building  on  the  wharf,  used  by  the  passen- 
gers as  a  sitting  room.  Defendant,  the  erl- 
deice  shows,  has  the  ezclasive  use  ot  thla 
wharf  as  a  ferry  landing.  The  only  author- 
ity he  has  for  this  use  was  Issued  by  the 
council  of  the  city  of  La^e  Charles  by  reso- 
lution, a  copy  of  which  was  admitted  in  evi- 
dence. This  resolution  shows  that  the  city 
granted  to  certain  Individuals  the  right  to 
build  a  wharf  at  this  i>artlcular  place,  and 
of  using  a  terminus  mentioned  in  the  resolu- 
tion in  question,  situated  <»  the  bank  of 
the  lake;  and  this  Is  the  right  under  which 
defendant  operates  his  ferry  and  effects  his 
landings  at  the  east  bank  of  the  lake.  Our 
attHitlon  Is  Immediately  attracted  to  the 
fact  that  the  defendant  is  not  the  owner  of 
the  property,  nor  does  he  own  or  control  any 
right  to  It  rendering  It  possible  to  hold  him 
bound  In  a  petitory  action.  The  local  manic- 
Ipallty  may  have  rights.  The  defendant  b^g 
Its  licensee,  we  think  It  only  Just  and  fair 
to  let  the  case  come  up  contradictorily  with 
the  authority  baring  In  charge  certain  rights 
on  navigable  streams  at  that  place.  The 
court  will  not  undertake  to  say  In  this  case 
that  the  municipality  Is  or  is  not  entitled  to 
the  front  in  question  on  the  Lake  Charles. 
If  we  were  to  decide  the  case  contradictorily 
with  this  defmdant,  this,  to  some  extent  at 
least  would  be  the  effect  of  our  decision.  It 
Is  well  settled  that  the  defendant  is  not  li- 
able to  a  petitory  action  for  land  of  which 
he  Is  not  in  possession,  and  it  follows  that  a 
petitory  action  must  be  brought  against  one 
actually  In  possession.  We  have  seen  that 
defendant  especially  disclaims  being  in  pos- 
session as  owner;  a  disclaimer  which  is  sus- 
tained by  the  facts.  The  pleadings  and  the 
evidence  disclose  the  character  of  his  poet- 
session,  and  render  it  manifest  that  the 
municipal  corporation  has  an  interest  which 
cannot  be  affected  without  making  it  a  party. 
If  plaintiff  possesses  all  the  rights  he  sets 
forth  In  his  petition,  they  should  be  contested 
contradictorily  with  those  the  municipal  corpo- 
ration may  have  in  the  exercise  of  local  ad- 
ministration and  government.  For  the  rea- 
sons assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
dismissing  plaintiff's  demand  as  In  case  of 
nonsuit  be  affirmed  at  plaintUTs  and  appel- 
lant's cost 
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STATE  T.  COLUNS.   (Mo.  lS,634.)i 

(Supreme  Court  of  Louisiana.    Dec.  3,  1900.) 

CRIMINAL  LiAW— RIGHT  TO  COUNSEL— TIME 
FOR  PRBPARATION— CONTINUANCE. 

1.  It  is  a  reiiuirement  of  the  constitution  that 
a  person  charged  with  crime  stiall  have  "the 
assistance  of  counsel." 

2.  To  make  this  rii^t  effective,  counsel  ap- 
pointed to  defend  the  accused  should  be  accord- 
ed a  reasonable  tima  to  prepare  for  the  de- 
fense. 

8.  In  a  murder  case,  where  the  indictment 
was  returned,  the  accused  assigned  counsel,  ar- 
raigned, and  the  case  set  for  trial,  all  done  on 
the  first  day  of  the  term,  which  was  Monday, 
and  the  day  fixed  fOr  trial  was  the  Thursday 
following,  and  actually  tried  on  Friday,  a  post- 
ponement applied  for  by  the  accused  and  hia 
counsel  on  the  ground  that  the  latter*  engross- 
ed with  othra  business  before  the  court,  had 
not  had  time  to  prepare  the  defense,  should 
have  been  granted. 

4.  "The  law  travels  with  a  leaden  heel,  but 
strikes  with  an  Iron  hand,"  is  a  maxim  pr^' 
nant  with  obvious  meaning. 

(SyUabns  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Winn;  M.  F.  Uachen.  Judge. 

Jim  Collins  was  convicted  of  mmder,  and 
appeals.  Reversed. 

W.  M.  Wallace  and  Earl  B.  Kldd,  for  ap- 
pellant. Walter  Gulon.  Atty.  Gen.,  and  A. 
B.  Hundley,  Dlst  Atty.  ^wis  Oiil<ui.  oC 
counsel),  for  the  State. 

BLANCHABD,  J.  Defendant  appeals  from 
a  death  sentence.  The  district  court  conven* 
ed  in  regular  session  at  Winnfleld  on  July 
18k  1900.  The  grand  Jury  was  Impaneled^ 
and  proceeded  with  the  discharge  of  its  du- 
ties. It  returned  Into  court  an  Indlctmeat 
for  murder  against  the  accused.  He  was 
brou^t  Into  court  from  the  parish  Jail,  an 
attorney  appointed  to  represent  him  (be  be- 
ing without  counsel),  was  arraigned,  pleaded 
not  guilty,  and  his  case  set  for  trial  the  fol" 
lowing  Thursday,  July  19,  1900.  All  of  this 
was  done  on  the  first  day  of  the  term.  On 
Wednesday,  July  18th,  on  motion  of  B.  B. 
Kldd,  the  attorney  appointed  to  r^resent 
him,  W.  M.  Wallace,  attorney  at  law,  was  ap- 
pointed as  associate  counsel  In  the  case.  The 
next  day— Thursday,  the  day  assigned  for  the 
trial—the  court  seems  to  have  been  occupied 
with  other  business,  and  the  case  went  over 
to  Friday.  On  Friday  it  was  called  for  trial, 
whereupon  counsel  appointed  to  the  K»iaoner 
presented  a  motion  for  continuance,  aettingf 
forth,  Inter  alia,  that  the  bill  against  him 
had  been  found  and  presented  on  Monday 
evening  preceding,  which  was  the  first  day 
of  the  term;  that  he  had  been  unable  to  em- 
ploy counsel  for  the  reason  that  he  had  no 
means  at  his  Immediate  command;  that  coun- 
sel had  been  appointed  to  him  at  once  upon 
the  presentation  of  the  Indictment;  that  he 
had  I>een  unable,  on  account  of  the  rapidity 
of  the  proceedings  In  his  case,  to  make  ar- 
rangements Cor  counsel  of  his  durtce  to  de* 

■  RahMring  denied  Ftbrvary  i,  IMtt. 
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fend  bim;  that  be  had  even  been  unable  to 
fully  explain  hla  case  to  the  counsel  appoint- 
ed to  him  so  that  they  might  prepare  for  his. 
defense;  that  the  reason  he  had  been  un- 
able to  confer  -with  them  was  because  they 
had  been  continuously  engaged  In  other  busi- 
ness before  the  court;  that  be  had  used  all 
due  diligence  to  communicate  and  confer  with 
them  without  aTall;  and  that  the  application 
was  not  made  for  delay,  but  that  Justice 
might  be  done.  This  was  signed  by  the  at- 
torneys, and  sworn  to  by  the  accused.  The 
motion  for  continuance  was  overruled,  and 
the  case  ordered  to  trial,  with  the  result  that 
the  accused  was  conTlcted.  A  bill  of  excep- 
tions was  reserved  to  this  ruling,  and  It  is 
urged  here  that  the  undue  haste  and  pre- 
cipitancy with  which  this  trial  was  pushed 
through  entitles  the  accused  to  a  reversal  of 
the  verdict  and  sentence,  and  another  trial 
In  the  court  a  qua.  We  gather  from  the  brief 
of  his  counsel  that  following  the  murder, 
which  the  indictment  avers  was  commftted 
on  June  4,  1900,— the  victim  being  a  white 
man, — the  accused,  a  colored  man,  was  ar- 
rested and  incarcerated  in  the  parish  jail; 
that  a  few  days  subsequently  an  attempt  was 
made  to  lynch  him;  that  this  was  only  pre- 
vented by  the  efforts  of  the  district  Judge 
and  sheriff;  that,  following  this  attempt  at 
lynching,  the  judge,  for  the  better  security 
of  the  prlaoner,  directed  the  sherilF  to  carry 
bIm  to  the  Jail  In  Ouachita  parish,  which  was 
done;  and  that  he  was  kept  confined  there 
until  Sunday  night,  July  16th,  the  day  before 
the  court  convened  in  Winn  parish,  when  he 
was  brought  back  to  the  Jail  in  the  latter 
parish.  The  point  is  made  that  while  in  Jail 
ta  Ouachita  parish  he  was  far  removed  from 
relatives  and  Mends,  and  conld  not  there 
make  preparations  for  his  defense.  Also  tbat 
the  trial  of  the  case  was  assigned  by  the 
prosecution  for  a  date  as  early  as  possible 
under  the  law,  which  requires  two  days^ 
service  of  copies  of  the  venire  and  Indictment, 
—indicted  on  Monday,  set  for  trial  on  Thurs- 
day; Tuesday  and  Wednesday  only  Inter- 
vening. The  further -point  Is  made  that  the 
senior  counsel  appointed  to  defend  him  was 
employed  In  all  the  cases  that  came  before 
the  court  at  that  term,  and  hence  his  time 
was  too  much  ^grossed  to  prepare  the  in- 
stant case  for  trial  In  the  short  time  inter- 
vening between  Indictment  and  trial;  and 
irhile,  as  the  Judge  a  quo  states  In  his  rear 
ions  for  overruling  the  motion  for  continu- 
ance, he  (the  counsel)  argued  no  cases  up  to 
Wednesday  of  the  first  week  of  court,  the 
tact  remains  that  he  devoted  his  time  and 
*  attention  to  the  cases,  and  did  not  argne 
those  that  were  tried  because  not  considered 
aecessary,  since  the  same  were  argued  by  bis 
associate  counsel,  but  was  present,  and  took 
part  In  the  several  trials.  With  regard  to 
the  Junior  counsel  appointed  to  the  accused, 
tt  is  ui^ed  that  he  became  connected  with 
the  case  only  on  Wednesday,  the  day  before 
the  caw  was  aet  foE  trial;  too  late  to  be  of 


any  service  In  preparing  tiie  case  for  trial. 
Besides,  It  is  stated  that  be,  too,  was  em- 
ployed in  all  the  cases  which  came  up  for 
trial  and  were  tried  on  Wednesday,  the  day 
of  his  appointment  herein,  and  the  next  day, 
Thursday. 

Wbile  the  zeal  displayed  by  our  learned 
Brother  of  the  district  court  in  the  prompt 
vindication  and  enforcement  of  the  law  mer- 
its commendation,  we  are  yet  constrained  to 
hold  that  in  this  Instance  he  carried  It  a  lit- 
tle too  far.  We  differ  from  him  In  his  rul- 
ing denying  the  continuance  sought.  This 
was  a  capital  case.  The  life  of  a  human 
being  was  at  stake,  and  for  the  time  being 
it  was  sheltered  by  the  presumption  of  in 
nocence.  Great  deliberation— an  utter  ab- 
sence of  precipitancy— should  have  charac- 
terized every  movement  of  tbe  court  lead- 
ing up  to  the  conviction.  "The  law  travels 
with  a  leaden  heel,  but  strikes  vrith  an  Iron 
hand,"  Is  a  maxim  pr^nant  with  obvious 
meaning.  In  this  instance  It  doffed  the 
"leaden  heel,"  yet  stmek  with  tbe  "Iron 
band."  It  is  not  unUkely  that  tbe  previous 
attempt  at  lynching,  and  tbe  apprehwsion 
felt  by  tbe  officers  of  the  law  of  a  second 
attempt  being  made  In  case  of  delay  in 
bringing  the  accused  to  trial,  nuy  have  In- 
fluenced the  situation  to  bis  detriment,  and 
caused  tbe  undue  baste  complained  of.  But 
this  cannot  be  accorded  the  wdght  of  Jus- 
tifying departure  from  the  rule  of  calm  de- 
liberation. Tbe  right  "to  have  the  assist- 
ance of  counsel"  is  one  conferred  by  tbe 
constitution  itself.  Reasonable  time  to  pre- 
pare for  his  defense  should  have  been  al- 
lowed the  counsel  who  had,  by  direction  of 
the  court,  undertaken  Its  responsibility. 
Only  in  this  way  could  their  "assistance" 
be  made  effective.  Theirs  was  a  task  to  be 
discharged  without  recompense.  They  had 
other  duties  to  perform  in  connection  with 
the  court,  growing  out  of  employment  in 
other  cases  bringing  them  professional  fees. 
It  was  not  to  be  expected  they  would  lay 
these  aside,  and  devote  themselves  solely 
to  preparation  for  the  defense  of  the  Instant 
case,  which  brought  them  no  reward.  It 
does  not  seem  to  us  that  time  enough  was 
allowed  for  both.  In  State  v.  Simpson,  88 
La.  Ann.  23,  which  was  a  murder  tilal,  the 
indictment  was  returned  into  court  on  the 
6th  of  October.  The  accused  was  arraign- 
ed, and  counsel  assigned  her,  the  same  day, 
and  the  case  fixed  for  trial  on  the  9th  of 
the  same  month.  On  that  day  the  counsel 
asked  a  continuance  on  the  ground  that  he 
had  been  assigned  as  counsel  only  four  days 
before,  and  had  not  had  time  to  prepare  to 
try  the  case,  because  occupied  wltb  a  mass 
of  other  business.  He  stated  he  believed 
there  was  a  valid  defense,  and  tbat  a  rea- 
sonable time  should  be  glYea  to  prepare  It- 
He  made  affidavit  himself  to  the  averment 
of  his  motion.  The  continuance  was  re- 
fused. This  court,  on  appeal,  held  It  was 
error,  and  reversed  the  verdict  and  sentmce. 
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Id  doing  BO  this  languase  was  used:  "Con- 
sidering that  tbe  offense  chained  was  mur- 
der, that  the  Indictment  had  only  been  filed 
at  the  same  term  of  court;  that  the  counsel 
assigned,  for  the  defense  was  a  nonresident 
of  tbe  parish  where  the  court  was  held,  and 
bad  no  sufficient  opportunity  to  confer  with 
tbe  witnesses,  and  that  the  defense  to  be 
made  required  great  research  of  authorities 
on  a  question  of  much  difficulty  and  Intrica- 
cy, we  think  the  Judge  a  quo  erred  In  over- 
ruling the  motion."  Further  along  in  Its 
opinion,  the  court,  speaking  of  the  con- 
stltntional  guaranty,  to  persons  charged 
with  crime,  of  the  right  to  be  heard  by 
counsel,  said:  "It  would  be  a  barren  right 
If  tbe  counsel  were  not  allowed  a  reasonable 
time  to  prepare  for  the  defense,  time  to  In- 
vestigate tbe  facts  and  to  examine  tbe  law 
applicable  to  the  case."  And,  conclnding  Its 
opinion,  tbe  court  said:  "A  review  of  the 
entire  record  satltflea  us  that  the  prosecu- 
tion waa  charaetarlsed  by  undue  baste, 
scarcely  compatible  with  tbe  guaranty  of  a 
fair  and  Impartial  triaL"  It  is  true,  in  that 
case  it  was  the  counsel  hlmseU  who  swore 
to  the  Inadequacy  of  tlie  time  which  had 
heen  at  Ida  disposal  to  prepare  for  tbe  de- 
fense^ Here  the  motion  for  continuance  on 
tbe  same  ground  was  prepared  and  signed 
by  tbe  comisel  appointed  to  the  prisoner, 
but  It  was  the  latter  who  made  tbe  affidavit 
to  the  truth  of  Its  arerments.  The  attorney 
should  have  made  this  affidavit,  and  It  was 
error  not  to  have  done  so,  bat,  under  the 
circnmstances  of  this  case,  we  are  con- 
strained to  bt^d  that  it  Is  not  sufficiently 
grave  to  warrant  sustaining  this  verdict  oo 
that  ground  alone.  In  State  v.  Brooks,  88 
La.  Ann.  241. 1  South.  421,  tbe  homicide  was 
committed  on  September  29th.  The  accused 
was  indicted  and  arraigned  on  tbe  4tb  of 
October  following,  and  his  trial  fixed  for 
the  9th,— five  days  later.  Definite  arrange- 
ments for  counsel  to  defend  bim  were  not 
made  until  the  day  before  tbe  one  assigned 
for  the  trIaL  ApplicatlDn  for  continuance 
was  made  on  the  ground  of  lack  of  time  to 
prepare  tbe  defense^  It  was  refnsed.  This 
court  held  It  was  error.  laying  stress  upon 
the  fact  that  It  appeared  the  accused  was 
.convicted  on  tbe  ninth  day  following  the 
commission  of  tbe  offense  for  which  be  waa 
indicted,  and  that  tbe  application  for  con- 
tinuance was  made  on  tbe  first  calling  of  tbe 
case  for  trial.  In  State  v.  Deschamps.  41 
La.  Ann.  lO&l,  7  South.  183,  this  court  re- 
viewed tbe  question  at  length,  and  collated 
the  authorities  bearing  tbereon.  Applica- 
tion for  continuance  was  there  made  under 
oath  by  counsel  assigned  to  tbe  accused. 
He  had  been  appointed  imly  4S  hours  pre- 
vious to  the  calling  of  the  case  for  trial.  He 
bad  had  no  snfflcient  time  to  prepare  the  de- 
fens&  He  asked  the  indnlgence  of  the  court 
for  time  to  prepare  it.  It  was  refused.  On 
appeal  bere,  held  reversible  error.  See.  also. 
State  T.  Boyd,  87  La.  Ann.  781*  and  State  v. 


Horn.  34  La.  Ann.  100.  These  authorities 
establish  tbe  rule  that  counsel  appointed  to 
defend  persons  charged  with  crime  should 
be  allowed  a  reasonable  time  in  which  to 
prepare  for  trial,  and  tbis  without  being 
forced  to  a  showing  as  to  witnesses,  and 
what  la  expected  to  be  proven  by  them.  Al- 
so'that  what  is  a  reasonable  time  wIU  not 
be  left  entirely  to  the  discretion  of  the  Judge, 
but  tbe  same  is  reviewable  here.  Under  the 
circumstances  of  this  case,  tbe  two  or  three 
days  intervening  between  the  assignment  of 
counsel  and  the  day  of  trial  was  not  suffi- 
cient time  In  which  to  prepare  to  try  a  mnr^ 
der  case.  The  case  should  have  been  al' 
lowed  to  go  over  at  least  to  the  second  week 
of  the  term.  For  the  reasons  assigned.  It  is 
ordered,  adjudged,  and  decreed  that  the 
verdict  and  sentence  be  annulled,  avoided, 
and  reversed,  and  that  tbe  cause  be  remand- 
ed to  the  court  a  qua  to  be  prooeeded  wltb 
according  to  law. 


JONES  et  al.  v.  FINCH. 

(Supreme  Court  of  Alabama.   Dec  20^  1900.) 

NEGZJOIINCS— FROXIUATB  OAUSB-^UBOnUG- 
ITT— WIRB8— GONTRIBDTORT 
NEQLIQBNCB. 

1.  Where  a  person  ne^lgeatlT  eanses  a  tele* 

Ehone  wire  to  fail  across  a  troU<^t  and  remalui 
anging  down  into  the  street,  where  such  tele- 
phone wire,  charged  with  ^ectricity  from  the 
troUer,  would  come  In  contact  with  passing 
animals,  such  negligence  Is  an  efficient  proxi- 
mate cause,  making  him  liable  for  the  deatb 
of  a  mule  coming  In  contact  with  tha  wire,  noc* 
wlthBtandlng  the  negligence  of  the  owner  of 
the  trolley  In  not  providing  fenders  against 
the  wire  was  a  conjunctive  cause  of  the  injury. 

2.  A  driver  of  an  animal,  not  seeing  a  sus- 
pended live  wire  In  the  street  until  it  came  In 
contact  with  toe  animal.  Is  not  cfaai^eable  with 
contributory  negligence;  be  having  a  right  to 
assume  tliat  the  street  was  tree  from  such  dan- 
gerous obstruction. 

Appeal  from  circuit  court.  Mobile  oonnty; 
William  S.  Anderson,  Judge.  . 

Action  by  Richard  A.  Flndi  against  Jones 
&  Hooks.  From  a  Judgment  for  plaintiff,  de^ 
fendants  appeal.  Affirmed. 

This  was  an  actton  brought  by  the  appellee, 
BIchard  A.  Flncb*  against  Jones  &  Hooka,  a 
partnership  composed  of  George  A.  Jones  and 
A.  Ftetober  Hooks.  After  an  amendment 
was  sustelned  to  the  original  complaint,  the 
idaintiff  amended  bis  complaint  so  as  to  read 
as  follows:  "Plaintiff  claims  of  defendant 
two  hundred  dollars,  for  that  heretofore,  to 
wit.  on  tbe  16th  day  of  February,  188B,  the 
defendants,  through  tb^  servants  and  em-  * 
ployto,  negligently  threw  snow  sgalnst  or 
upon  a  wire  that  was  snspended  over  a  wire 
charged  with  electricity  In  one  of  tbe  pnbUc 
streets  In  tbe  city  of  Mobile,  and  thereby 
caused  it  to  break  from  one  of  Ito  fastenings, 
and  come  in  contact  wltb  said  charged  wire, 
ai^  to  bang  in  a  position  to  be  liable  to  come 
in  contact  with  any  animal  Mssing  along 
said  street,  and  to^ib^.e^Sf^^^^gW 
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mnlmal;  and  plaintiffs*  mule,  while  being 
driven  npoa  said  street,  came  In  contact  with 
said  wire,  and  was  thereby  killed,  to  plain* 
tllTB  damage  as  aforesaid."  To  this  com- 
plaint the  defendants  demurred  upon  sereral 
gnnmda,  which  were  substantially  as  follows: 
(1)  That  the  authcaity  of  the  servants  per- 
forming the  act  complained  of  was  not  suffi- 
ciently alleged;  (SS)  because  the  plaintiff  does 
not  show  that  the  defendants  knew  that  their 
ne^lgrace  bad  reBolted  In  creating  the  dan- 
goons  condltl(»i,  and  therefore  that  they 
were  gnilty  of  negligence  In  not  moving  the 
dangerous  wire;  (S)  because  it  does  not  show 
that  the  electrical  current  with  which  the 
wire  was  negligently  charged  was  sudi  as  to 
reasonably  produce  the  Injury  which  It  did 
produce;  (4)  that  the  Injury  complained  of 
was  not  the  approximate  result  of  the  nei^ 
Hg«ice  on  the  part  of  the  defendants  In 
breaking  the  telephone  wire  so  as  to  cause  it 
to  tall  across  the  trolley  wire,  and  to  bang 
down  Into  the  street.  This  demurrer  was 
oTermled.  The  defendants  tben  pleaded  the 
geueral  Issue,  and  a  special  plea  setting  up 
the  CMitrlbntocy  n^ltgence  of  the  plaintiff, 
hi  that  the  driver  of  the  mule  that  was  killed 
saw.  or  by  reastmable  diligence  could  have 
seen,  tbe  wire  hanging  down  In  the  street,  ly- 
ing across  tbe  said  trolley  wire,  and  that,  there- 
fore, said  driver  could  have  known,  by  the 
ezerdse  of  reasonable  care,  that  It  was  dan- 
gKons  and  hazardous  for  hlm  to  drive  the 
plaintiff's  mule  so  that  it  would  come  In  con- 
tact with  the  banging  wire.  Disregarding  his 
duty  In  respect,  he  negligently  drove 
said  mnle  upon  and  in  contact  with  said  sus- 
pended wire.  The  plaintiff  demurred  to  the 
second  plea,  upon  the  ground  that  It  does  not 
set  up  any  facts  sbowing  that  the  person 
driving  the  mule  was  guilty  of  any  negli- 
gence. This  demurrer  was  sustained.  The 
fscts  of  tbe  case,  as  shown  on  the  trial  and 
necessary  for  an  understanding  of  the  decl- 
8l<m  on  tbe  present  appeal,  are  sufficiently 
stated  In  the  opinion.  Upon  the  introduction 
of  all  tbe  evidence,  tbe  court,  at  tbe  request 
of  the  plaintiff,  gave  the  general  affirmative 
cha^  In  bts  behalf,  and  refused  to  ^ve  the 
several  charges  requested  by  the  defendants. 
There  were  verdict  and  Judgment  for  tbe 
plaintiff,  assessing  bis  damages  at  f  160.  The 
defendants  appeal,  and  assign  as  error  the 
several  mllngs  of  the  trial  court  to  which  ex- 
cations  were  reserved. 

Ifc  K.  A  B.  W.  Faith,  for  appellants.  Oreg- 
ory  L.  A  H.  T.  Smith,  for  app^lea 

McCLELLAN,  C.  J.  This  Is  an  action 
prosecuted  by  Finch  against  Jones  &  Hooks, 
sounding  In  damages,  for  tbe  alleged  destruc- 
tion of  a  mole  belonging  to  plaintiff  by  tbe 
defendants.  The  gist  of  the  action  Is  that 
defendants  negligently  diverted  an  electric 
current  from  a  trolley  wire  down  into  tbe 
street  l«neatb  It,  and  Into  plaintiff's  mule, 
passlac  alwg  tbe  roadway,  causing  its  death. 


The  quo  modo  Is  sufficiently  stated  in  the 
complaint  That  tbe  defendants  negligently 
caused  a  telephone  wire  to  fall  and  remidn 
across  tbe  trolley  wire,  hanging  down  Into 
the  street  where  it  would  come  In  contact 
with  passing  animals,  charged  with  the  dead- 
ly electric  current  from  the  trolley,  and  that 
this  telephone  wire  so  charged  came  In  con- 
tact with  plaintiff's  mnle,  and  killed  it  was 
proved  beyond  adverse  Inference  by  uncon- 
troverted  evidence.  That  tbe  driver  of  the 
mule  did  not  see  the  suspended  wire  until  tt 
came  in  contact  with  the  animal,  and  felled 
It  to  the  ground,  la  also  shown  by  undisputed 
evidence.  On  this  state  of  case,  the  negli- 
gence of  tiie  defendants  was  an  efficient 
proximate  cause  of  the  result  complained  of, 
and  it  Is  of  no  consequence  that  the  negli- 
gence of  the  owner  of  the  trolley  wire  In  not , 
providing  fenders  against  tbe  telepbtme  wire 
was  a  conjunctive  cause  of  the  disaster.  And 
tbe  driver  having  a  right  to  assume  that  tbe 
way  was  free  from  such  dangerous  obstruc- 
tion, and  not  becoming  aware  of  its  presence 
before  tiie  animal  was  stricken,  is  not  charge- 
able with  contributory  negligence.  The  trial 
court,  therefore,  property  overruled  the  de- 
murrer to  tbe  smended  complaint  sustained 
the  demurrer  to  the  plea  by  which  it  was 
sought  to  set  up  contributory  negligence,  and 
gave  the  affirmative  charge,  with  hypothesis, 
for  Ibe  plaintiff.  McKay  v.  Telegraph  Co., 
Ill  Ala.  837,  19  South.  696,  81  L.  R.  A.  689; 
Qnlll  V.  Telephone  Co.  (a  O.)  S4  N.  Y.  Supp. 
470;  Crosw.  Blectridt7.  H  248^  a». 
Affirmed. 


SLOSSON  et  al.  V.  UcKULTT  et  aL  ■ 
(Supreme  Court  of  Alabama.  Dec.  20,  lOOa) 

DBSnfRRBR^DBIHAND  TO  SHOW 
TITLB-BUFFICIBNOT. 

1.  Under  Code  1896,  H  809-81S,  providing 
that  one  In  peaceable  possession,  claiming  to 
own  land,  may  bring  a  biU  to  compel  the  de- 
termination of  claims  thereto,  which  shall  al- 
lege that  the  defendant  dalms  some  right  tltie, 
or  interest  in  luch  lands,  and  providing  that 
on  demand  of  either  party  a  jury  shall  try  the 
iBBues,  a  bill  by  several  complajnants  against 
nnmerons  defendants,  showing  that  complain- 
ants aoQttired  title  severally  to  three  distinct 
portions  of  a  large  tract  of  land  from  diatinct 
sources,  and  that  each  of  the  defendants  claims 
some  right,  title,  or  interest  in  such  lands,  or 
some  part  thereof,  is  demurrable  for  multi- 
fariousness. 

2.  Under  Code  1896,  {  810,  requiring  a  bill  by 
one  in  possession  and  claiming  ownership  to 
quiet  title  to  call  on  the  defendant  to  specify 
his  title  or  interest  and  by  what  instrument 
it  is  derived,  a  bill  which  does  not  make  such 
demand  In  either  of  its  i>aragrapb8,  but  makes 
the  demsnd  In  the  prayer,  is  a  sufficient  com- 
pliance with  the  statute. 

Appeal  from  chancery  court  Mobile  conik> 

tf;  Thomas  H.  Smith.  Judge. 

Bill  by  Cornelia  D.  Slosson  and  others 
against  Mary  A.  McXulty  and  others.  From 
an  order  sustaining  a  demurrer  to  the  UU, 

complainants  appeal.  Affirmed.  /^^^^Tv-> 
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The  bill  In  tbU  caM  was  filed,  by  tbe  ap- 
pellantB  against  the  appellees  under  tbe  stat- 
ute to  compel  tbe  determbiatlon  of  claims  to 
real  estate  and  to  qnlet  title  thereto,  which 
now  forms  aectlcHia  809-818  of  the  Code  of 
1896.  The  property  as  to  which  the  com< 
plalnants  se^  to  cl«k  their  title,  however, 
consists  of  aeTeral  thousand  acru  of  land  in 
Baldwin  coonty,  Ala^  which  form  a  nnmher 
of  different  tracts.  The  allegations  of  the 
bll)  are  that  the  daimants  draived  thdr  ti- 
tle to  different  pwUims  of  tbe  lands  in  ques- 
tion from  different  sources.  There  are  a 
number  of  persons  made  parties  defendant  to 
the  bill,  and  the  only  allegation  of  the  bill  as 
to  the  title  of  the  defendants  Is  **that  each  of 
the  d^ndants  claim,  or  are  reputed  to  claim, 
some  right,  title,  or  Interest  In  or  incum- 
brance upon  said  lands,  or  some  part  there- 
of." In  neither  of  the  paragraphs  of  the  bill 
are  tbe  defendants  called  upon  to  set  forth 
and  specify  their  title,  claim.  Interest,  or  In- 
cumbrance, and  how  or  by  what  InstnimoitB 
tbe  same  Is  derived  or  created;  but  in  the 
prayer  of  the  bill  tbe  complainants  ask  that 
the  defendants,  and  each  of  them,  "be  requir- 
ed to  set  forth  and  specify  his,  hw,  or  Its  ti- 
tle or  incumbrance  on  said  lands,  or  any  part 
thereof,  and  what  part,  and  bow  and  by 
what  instrument  the  same  la  created  or  de- 
rived." It  is  further  prayed  that  the  de- 
fendants be  decreed  to  have  no  title  w  inter- 
est to  tbe  lands  adverse  to  that  of  tbe  com- 
plainants. The  def^idants  Mary  A.  McNul- 
ty.  Woodson  H.  Kennon.  and  the  Virginia 
Tmst  Company  thereupon  demurred  to  the 
bill  of  complaint  upon  the  following  grounds: 
CI)  Because  said  bill  of  comjdalnt  Is  multi- 
farious, In  this:  that  It  seeks  In  one  Mil  to 
qnlet  the  title  of  a  number  of  different  per- 
sons to  distinct  tracts  of  land,  each  of  the 
defendants  claiming  separate  lands,  without 
abowlng  that  tbe  several  defendants  bare 
any  Joint  or  common  interest  In  any  portion 
whatever;  (2)  because  by  the  said  bill  of 
complaint  the  complainants  have  not  called 
upon  these  defendants  to  set  forth  and  speci- 
fy their  title,  claim.  Interest,  or  incumbrance, 
and  how  and  by  wbat  Instrament  the  same  Is 
derived  and  created;  (S)  because  the  said  bill 
of  complaint  waives  oatb  to  said  answers. 
On  the  submission  of  the  cause  upon  this  de- 
murrer tbe  chancellor  rendered  a  decree  sus- 
taining It  From  this  decree  the  com^ln- 
ants  appeal,  and  assign  the  rendition  there- 
in as  error. 

John  F.  Barron  and  Cbas.  W.  &  John  R. 
Tompkins,  for  appellants.  Gregory  I*  &  B. 
T.  Smith,  for  appellees. 

McCLELLAN.  a  J.  HiIs  biU  Is  filed  by 
Cornelia  D.  Slosson  and  others  **to  compel 
tbe  determination  of  claims  to  land  and  to 
quiet  title,"  under  sections  809-413  of  the 
Code.  The  land  In  question  is  referred  to  In 
the  bill  as  "a  large  tract,"  and  tbe  particular 
description  shows  the  tract  to  contain  many 


thousands  of  acres.  Tbe  bill  also  Shows  that  i 
complainants  acquired  title  from  thres  e^a- 
tate  and  distinct  sonrees  aererally  to  as 
many  separate  and  distinct  pwtlona  of  tbe 
tract.  Twenty-flve  or  tblr^  persons  are 
made  parties  respondent  to  the  bill;  and  It  Is 
alleged  that  "eacb  of  tbe  itef  endants  *  •  * 
claim,  or  are  r^ted  to  claim,  some  tight, 
title,  or  Interest  in  or  incumbrance  nprni  said 
lands,  or  some  part  thereof,**  etc  Iliree  of 
the  respondents  s^arately  demurred  to  t^e 
bill  on  the  ground,  among  others,  of  moltt- 
forlousness,  "In  this:  that  It  seeks  In  one  bill 
to  quiet  the  titles  of  a  number  of  different 
persons  to  distinct  tracts  ot  land,  each  of  the 
defendants  claiming  separate  lands,  without 
showing  tbat  tbe  several  defendants  have 
any  joint  or  common  interest  In  any  portion 
whatever."  We  do  not  concur  with  counad 
for  appellants  tbat  this  is  a  speaking  demur- 
rer. To  the  contitiry,  It  Is  clear  that  tbe 
averments  ot  the  bill  quoted  above  would  be 
filled  by  proof  that  each  one  of  tbe  respond- 
ents claimed  a  part  of  tbe  land  which  no  oth- 
er respondent  claimed,  and  tbat  tbe  claim  of 
each  was  entirely  without  ration  to  or  con- 
nection vrlth  tbe  claim  of  any  other,  and  bo 
the  bill  must  be  takra  and  construed.  So 
that,  for  illustration,  while  Mary  A.  McNulty 
may  claim  an  Incumbrance  uptm  tbe  8.  W.  ^ 
of  sectlim  10  in  a  certain  township  and  range 
by  mortga^  executed  by  A.  B.,  and  W.  H. 
Kennon  may  claim  tbe  fee  In  tbe  N.  %  <^  aeo 
tion  2L  in  another  township  and  range  by 
deed  from  0.  D..  and  the  Virginia  Trust  Com- 
pany may  claim  title  by  advise  possessloa 
In  and  to  tbe  D.  %  of  section  16  In  yet  anoth- 
er township  and  range,  and  so  on  through 
tbe  long  list  of  defendants,  tbey  would  each 
and  all  by  this  bill  be  brought  In  to  defend 
"on  a  record  with  a  large  portion  of  which 
and  with  tbe  case  made  by  whicb  tbey  thus 
have  no  connection  whatevu*,"  no  one  of 
them  having  any  Interest  in  the  subject-mat- 
ter of  the  claim  of  any  other  one^  and  no  one 
of  them  deriving  title  from  the  source,  or 
resting  his  claim  upon  facts  Involved  In  the 
claim,  of  any  other  one.  The  Issues  would 
be  as  numerous  as  tbe  respondents,  and  each 
different  and  distinct;  and  under  secUon  812 
there  would  have  to  be  as  many  Juries,  or 
as  many  distinct  trials,  at  tbe  same  or  differ- 
ent times,  before  the  same  Jury,  as  there  are 
defendants,— a  consideration  going  to  em- 
phasize tbe  extreme  Inconvenience  of  pro- 
ceeding under  such  a  bill  (though,  of  course, 
cases  may  arise  In  which  several  Jury  trials 
may  be  proper,  and  even  necessary),  not  to 
speak  of  the  right  of  the  partiM  to  have  Uie 
trial  of  their  several  causes  unembarrassed 
by  the  trial  of  otb^  causes,  and  free  from 
liability  for  costs  in  other  causes.  We  have 
no  hesitancy  In  reaching  tbe  ctmcluslon  that 
tbe  bill  Is  multifarious,  considering  it  upon 
the  footing  of  bills  generally.  But  It  Is  In- 
sisted that  a  bill  under  this  statute  Is  not  to 
be  so  considered;  tbat  by  force  of  the  en> 
actment  itself  one  In  peaceable  poaseoslon  of 
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land,  claiming  to  own  the  same,  may  proceed 
In  this  way  against  all  persona  wbo  In  any 
way  claim,  or  are  reputed  to  claim,  any  In- 
tereet,  etc.,  tbereln,  however  distinct  and  un- 
connected tbeir  Bereral  claims  may  be;  the 
purpose  of  such  bills  being  single,  to  settle 
tbe  comidainant's  title.  This  position  Is  un- 
tenable, we  tblnk.  The  statute  does  not,  in 
terms,  change  tbe  rule  of  pleading  in  the  re- 
spect under  consideration;  and  no  such  legis- 
lative intent  Is  deduclble  from  the  language 
employed,  nor  Is  the  abrogation  of  the  rule 
against  multifariousness  necessary  to  the  ef- 
fectuation of  the  right  conferred  by  the  act 
And  it  is  not  enough  that  the  object  of  the 
bill  is  single  in  the  sense  that  It  seeks  only 
to  establish  complainants'  common  title  to 
certain  lands.  That  is  but  one  of  several 
points  of  view  from  which  the  question  of 
multifariousness  vel  non  Is  to  be  considered; 
and  there  must  not  only  be  a  common  right 
la  the  complainants  to  quiet  their  title,  but 
they  mast  have  this  right  against  defend- 
ants, all  of  whom  claim  an  Interest  In  the 
same  land,  or  an  Interest  in  different  parcels 
of  the  land,  in  the  same  or  connected  right. 
The  question  is.  In  other  words,  to  be  also 
regarded  from  the  standpoints  of  the  several 
defendants,  and.  if  they  have  no  connected 
Interest  as  respects  subject^tter  or  derlva^ 
tlon  of  title  or  claim,  they  cannot  be  brought 
by  one  bill  Into  court,  and  put  to  a  defense 
of  fbeir  claims.  In  re  Prentiss.  80  Am.  Dec. 
203;  Colbum  r.  Broughton,  9  Ala.  851;  Meach- 
am  V.  Williams,  Id.  842;  BoUes  v.  Bolles,  44 
N.  J.  Bq.  386,  14  Atl.  683;  Railroad  Co.  v. 
McFarlan,  SI  ^.  J.  Eq.  730;  Clay  v.  e«rley, 
ez  Ala.  14. 

The  other  ground  of  the  demurrer  sustain- 
ed by  the  chancellor  was  not  well  taken. 
The  prayer  is  a  part  of  the  bill,  and  the  stat- 
utory demand  upon  the  defendants  to  set 
forth  and  specify  "their  tlUe,  claim,  hiterest, 
or  Incumbrance."  etc.  (Code,  S  810),  Is  prop- 
erly made  In  the  prayer.  Southmayd  v.  City 
of  Elizabeth.  29  N.  J.  Bq.  203-206. 

The  decree  sustaining  the  demurrers  on 
the  ground  of  multifariousness  Is  affirmed. 
Affirmed. 


WASHINGTON  OOUNTT  v.  POETBR 
(Supreme  Court  of  Alabama.   Dec  20,  1900.) 

JVDOa  or  PROBATB—RBCOPTINO  RBCORIW- 
COHPBN8ATI0N-<;OUNTT'S  LXABIUTT— OOU- 
M^NT  —  JUDOHBNT  BT  DBPAVLT  —  TKRIFI- 
CATION  OF  CLAIU. 

1.  Under  Code,  S  8366.  which  provides  that 
the  judge  of  probate,  deeming  it  necessaiT  to 
recopj  any  books  in  Us  ofl^  must  submit 
them  to  the  court  of  county  commisBionerfi, 
which.  If  It  deems  snch  recopy  necessary,  mnst 
ordfr  the  same  to  be  made,  and  allow  him  a 
resBonahle  compensation  therefor,  the  determl- 
oatiou  of  the  commlsslonera  is  conclusive  un 
tbe  question  of  necessity  for  recopying  a  rec- 
ord, in  an  action  by  the  Judge  of  probate  for 
cwnpensatlon  therefor. 

2.  where,  hi  an  action  by  a  judge  of  pro- 
bate ag^st  a  county  fOr  compensation  for  re- 
topytng  a  record,  tbe  complaint  alleges  that  the 


claim  has  been  presented  to  the  court  of  coun- 
ty commisBioners,  and  disallowed,  as  required 
by  Code,  fi  13,  aad  judgment  is  entered  uu  de- 
fault, it  IS  not  necessary  that  the  Judgment 
recite  that  proof  was  made  of  sqch  preHcnta- 
tion  and  refasal,  as  by  its  default  the  county 
admitted  the  truth  of  tbe  allegations. 

3.  In  an  action  by  a  Judge  of  probate  against 
a  county  to  recover  compensation  for  recopy- 
ing  records,  the  complamt  alleged  that  the 
claim  was  "itemized  and  verified  as  required 
by  law,"  and  that  the  claims  were  "duly  item- 
ized and  verified."  Code,  }  1417,  provides  that 
no  claim  against  the  couoty  Bhall  be  allowed 
nnless  it  IsTtemixed  and  sworn  to  by  the  claim- 
ant or  some  person  having  knowledge  of  tbe 
facts?  Beld,  that  the  allegations  were  suffi- 
cient to  show  a  compliance  with  tbe  Oode, 
and  that  the  claims  were  sworn  to.  since, 
though  a  claim  may  he  verified  withoot  beii^ 
sworn  to,  an  allegation  that  it  was  "duly  veri- 
fied," and  **verified  according  to  law,"  is  equiv- 
alent to  an  allegation  that  It  was  sworn  to, 
where  the  law  so  requires. 

4.  Where,  in  an  action  hj  a  Judge  of  probate 
against  a  county  to  recover  compensation  for 
recopying  records,  judgment  by  default  is  en- 
tered, the  defendant  has  not  thereafter  a  legal 
right  to  plead  to  the  merits,  though  it  Is  neces- 
sary to  issue  a  writ  of  inaulir,  and  on  such 
writ  tbe  only  question  involved  is  the  amount 
of  damages  plaintiff  Is  entitled  to  recover. 

Appeal  from  circuit  court,  Washington 
county;  William  S.  Anderson,  Judge. 

Action  by  B.  F.  Porter  against  Washing- 
ton county.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  was  a  suit  brombt  hy  tbe  appellant 
against  Washington  county  to  recover  com- 
pensaUon  for  recopying  a  record  book  of 
mortgages  In  fhe  office  of  the  Judge  of  {hto- 
bate  of  Washington  county,  ^e  material 
facts  of  the  case,  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal,  are 
sufficiently  stated  In  the  (^inioa.  After  the 
rendition  of  a  Judgment  by  default  In  favor 
of  th9  plaintiff,  the  defendant  moved  the 
court  to  set  aside  said  Judgment  The 
grounds  of  this  motion  Insisted  upon  are  suf- 
ficiently stated  in  the  opinion.  The  motion 
was  overruled,  and  the  defendant  duly  ex- 
cepted. Upon  the  execution  of  a  writ  of  In- 
quiry, It  was  shown  by  the  evidence  that  the 
plaintiff  had  rendered  the  services  In  obedi- 
ence to  a  resolution  of  the  court  of  county 
commissioners  ot  Washington  county.  The 
court  declhied  to  allow  the  plaintiff  to  file  a 
plea  after  the  Judgment  by  default  was  ren- 
dered. Upon  the  introduction  of  all  the  evi- 
dence In  the  execution  of  the  writ  of  Inquiry, 
the  court  Instructed  the  Jury  as  follows:  "That 
the  Judgment  by  default  had  been  rendered 
for  the  plaintiff,  and  that  all  tbey  had  to  do 
was  to  assess  the  plaintiff's  damages;  that 
mdtx  damages  would  be  what  they  found 
from  the  evidence  to  be  the  value  of  tbe  work 
done  by  the  plaintiff  for  the  defendant" 
Thereupon  the  defendant  requested  tbe  court 
to  give  the  general  aflSrmatlve  charge  In  its 
behalf,  and  duly  excepted  to  the  court's  re- 
fusal to  give  the  charge  as  asked.  Upon  the 
return  of  a  verdict  by  the  Jury  assessing  the 
^alntUTs  damages,  the  court  rendered  Judg- 
ment accordingly.    The  defendant  appeals. 
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and  assigns  as  error  the  several  nillngB  of  the 
trial  court  to  which  exceptions  were  reserved. 

CIiaB.  L.  Bromberg  and  O.  0.  Klmbrongta, 
f(Hr*appeUant 

TYSON,  J.   This  action  was  brought  by 

plalntiCF  to  recover  compensation  for  recopy- 
Ing  a  certain  record  book  In  his  office  during 
hlB  term  as  probate  judge,  which  he  was  or- 
dered to  do  as  shown  by  a  minute  entry  on 
the  record  of  the  commissioners'  court  Sec- 
tion 33C6  of  the  Code  authorizes  the  rendition 
of  this  service,  and  requires  the  court  of 
county  commissioners  to  allow  a  reasonable 
compensation  therefor.  The  necessity  for  re- 
copylng  the  record  Is  a  matter  with  which 
we  have  nothing  to  do.  A  determination  of 
that  question  is,  under  the  statute,  exclusive- 
ly one  for  the  court  of  county  commissioners. 

The  complaint  contains  three  counts,  -and 
there  Is  an  averment  that  the  claim  sought 
to  be  enforced  by  each  of  these  counts  was 
presented,  after  being  itemized  and  verified 
as  required  by  law,  to  the  court  of  county 
commissioners,  which  was  rejected  by  it  as 
shown  by  an  order  of  that  court  A  Judgment 
by  default  was  rendered  against  the  defend- 
ant, and  it  Is  here  urged  that  this  judg- 
ment Is  irregular  or  void  for  two  reasons: 
First,  the  judgment  entry  contains  no  redtal 
that  proof  was  made  that  the  claim  had  been 
presented  In  the  manner  prescribed  by  the 
statute  and  disallowed.  This  contention  Is 
based  iq>on  sectioa  13  of  the  Code.  This  sec- 
tion requires  a  presentation  of  the  claim 
and  its  disallowance  before  suit  Is  brought 
and  It  is  necessary  that  the  complaint  allege 
such  iHesentatlon  and  disallowance,  for  the 
obvious  reason  that  the  county  is  not  in  de> 
fault  xmtll  this  has  been  done.  Shinbone  v, 
Randolph  Co.,  56  Ala.  183;  Schroeder  v.  Col- 
bert Co.,  66  Ala.  137.  Where,  however.  It  la  al- 
leged, if  the  defendant  appear,*  and  by  its 
pleadings  put  In  Issue  this  allegation,  the 
plaintiff  would  be  required  to  prove  it.  But 
if  the  defendant  should  confess  the  allegation 
by  Its  pleadings,  no  proof  of  it  would  be  nec- 
essary on  the  part  of  the  plaintiff.  A  failure 
to  appear  on  the  part  of  the  defendant  is  an 
admission  of  the  plaintiff's  cause  of  action 
as  laid  In  the  declaration.  McGebee  v.  Chil- 
dress, 2  Stew.  506;  Cater  v.  Hunter,  3  Ala. 
'30;  Drake  v.  Johnston,  50  Ala.  1.  "A  Judg- 
ment by  default  Is.  in  our  practice,  a  Judg- 
ment for  the  want  of  an  appearance.  It  Is 
distinguished  from  other  jfidgments  by  the 
recital,  'The  defendant  being  called,  came 
not,  but  made  default*  An  appearance  In  a 
civil  suit  at  law  Is  purely  voluntary.  No  pro- 
cess can  issue  to  compel  It,  nor  can  the  plain- 
tiff, in  any  event,  enter  it  for  the  defendant 
A  defendant  may  decline  to  make  it  Incur- 
ring DO  other  consequence  than  an  admission 
of  the  plaintiff's  cause  of  action  as  averred  In 
the  complaint,  and  a  Judgment  against  him  on 
such  admission."  Grigg  v.  Gilmer.  54  Ala. 
42S.    The  defendant's  failure  to  appear  In 


this  case  authorized  the  rendition  of  the  Judg- 
ment by  default  against  It  whldti,  we  have 
shown,  admitted  the  allegation  of  the  com- 
plaint as  to  presentation  of  plaintiff's  claim 
and  Its  disallowance.  There  was  therefore 
no  necessity  of  making  proof  of  its  presenta- 
tion, and,  ot  course,  no  necessity  of  any  re- 
cital in  the  judgment  entry  relaUve  thereto. 
,  The  cases  requiring  independent  proof  of 
the  (^clal  character  of  the  agent  upon  whom 
service  la  had,  whldi  must  be  shown  by  the 
record  to  sustain  a  Judgment  by  default 
where  the  suit  Is  against  a  corporation,  have 
no  application  to  this  case.  This  requirement 
is  exacted  upon  the  princi[de  that  the  official 
duties  of  the  sheriff  or  other  officer  serving 
the  process  do  not  require  him  to  certify  in 
his  return  the  official  character  of  the  agent 
of  the  corporation,  and  bis  return  proves  only 
that  service  was  made  on  a  particular  Indi- 
vidual, not  that  such  individual  was  president, 
secretary,  cashier,  etc  Code,  S  8274;  Bank 
T.  Walker,  Minor,  391;  Iron  Co.  v.  Spradley. 
42  Ala.  24;  Insurance  Oa.  v..  Woodwanl,  44 
Ala.  287;  InBiirance  Ca  t.  Fowler,  76  Ala. 
372. 

This  brings  as  to  a  consideration  of  the 
second  reason  assigned  assailing  the  Judg- 
ment as  erroneous.  Section  1417  of  the  Code 
provides  that  "no  claim  against  the  county 
shall  be  passed  upon  or  allowed  by  the  court 
of  county  commlaslonerB,  unless  it  Is  itemiz- 
ed and  sworn  to  by  the  claimant  or  some  per- 
son in  his  behalf  having  personal  knowledge 
of  the  facts,"  etc.  The  allegation  In  the  first 
count  of  the  complaint  is  that  the  daim  sued 
on  was  "itemized  and  verified  as  required  by 
law."  At  the  conclusion  of  the  complaint, 
which  Is  preceded  by  two  counts,  one  on  an 
account  stated,  and  the  other  tor  work  and 
labor  done  by  plaintiff  for  tlie  defendant  at 
its  request  the  following  language  la  used: 
"Which  said  claims  and  accounts  were  duly 
itemized  and  verified,"  etc.  The  point  taken 
la  that  the  statute  employs  the  words. 
'*8woni  to,"  while  the  complaint  uses  the 
words,  "verified  as  required  by  law,"  or  "duly 
verified."  The  argument  is  a  dalm  may  be 
verified  without  being  sworn  to.  This  may  be 
ctmceded.  But  a  claim  may  be  verified  by 
swearing  to  it;  and.  as  the  statute  points  out 
the  mode  of  verification  by  requiring  the 
claim  to  be  sworn  to  by  the  claimant  or 
some  person  in  his  behalf  having  personal 
knowledge  of  the  facts,  the  averment  that  It 
was  verified  as  required  by  law.  or  duly  ver- 
ified, is  the  equivalent  of  an  allet^tion  that 
it  was  sworn  to  as  required  by  the  statute, 
Schroeder  v.  Colbert  Co.,  supra. 

After  the  judgment  by  default,  although  it 
was  necessary  to  execute  a  writ  of  Inquiry, 
the  defendant  had  not  the  legal  right  to  plead 
to  the  merits  of  the  action.  Ewlng  v.  Peck, 
17  Ala.  338.  On  the  execution  of  the  writ  of 
inquiry,  the  only  question  Involved  was  the 
amount  of  damages  the  plaintiff  was  entitled 
to  recover.  Curry  v.  Wilson,  48  Ala.  638. 

It  is  true  the  record  in  thlsxase  coataips  • 
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ptea  which  purports  to  have  been  filed  on  the 
day  the  Judgment  hy  default  was  rendered. 
But  it  appears  afflrmativelr  from  the  recitals 
In  the  Judgment  entry.  In  the  motion  made  by 
tbe  defendant  to  set  aside  the  Judgment  by 
default,  and  In  the  bill  of  exceptiooa,  that  this 
plea  had  not  been  filed  before  the  Judgment 
by  default  was  rendered,  and  that  there  had 
be«a  no  appearance  by  the  defendant.  Hav- 
ing no  legal  right  to  file  this  plea  after  the 
rendition  of  the  judgment  by  default,  he  can 
take  nothing  under  It  The  court  having  re- 
fused the  motion  to  set  aside  the  Judgment 
on  the  execution  of  the  writ  of  Inquiry,  the 
qoestion  involved  was  the  amount  of  dam- 
ages the  plaintiff  was  entitled  to  recover. 
Curry  T.  Wilson,  supra.  There  was  there- 
fore no  error  la  refusing  the  afi3rmatlve 
charge  requested  by  defendant  This  charge 
was  asked  upon  the  theory  that  no  proof  was 
offered  by  plaintiff  on  the  execution  of  tbe 
writ  of  Inquiry  of  a  presentation  of  bis  claim 
to  the  commissioners*  court  All  Inquiry  in- 
volving the  exlstmce  of  that  fact,  as  we  have 
•hown,  was  concluded  by  the  Jodgmoit  by  de- 
fault Affirmed. 


BIRMINGHAM  BY.  &  BIjEOTRIO  00.  r. 

BIRMINGHAM  TRAOTIOM  CO. 
(Soprenw  0>art  of  Alabama.    Dee.  18,  1900.) 

WaSMST  DOUAIN-OTRBSOT  RAlUtOAD0-AP- 
PBAI^BVIDBNCB. 
LOode  1806,  |  1717,  gives  either  party  ftO 
days  within  which  to  appeal  to  the  supreme 
court  from  the  preliminary  decree  rendered  by 
the  probate  court  on  the  hearing  of  an  apph- 
cation  for  an  ^cder  of  condemnatioa.  Section 
1720  allows  an  appeal  to  the  drcoit  court  from 
tbe  final  ord»  of  the  probate  court  on  the  re- 
port of  the  commlMioners  awarding  damages, 
and  provides  that  on  such  appeal  the  trial  wall 
be  de  novo,  an.d  no  appeal  shall  suspend  Judg- 
ment if  a  sufficient  bond  shall  be  given.  Held, 
that  section  1717  must  be  constmed  as  giving 
■  party  30  days  within  which  to  appeal  from 
the  preliminary  decree,  provided  sucii  appeal  is 
taken  before  the  final  order  Is  made  on  the  le- 
port  of  the  commissioners,  under  section  1720, 
at  which  time  the  right  of  appeal  under  the 
Ittter  section  arises. 

2.  The  word  "purchasers,"  used  in  Code  1886, 
1 1199.  authorizing  purchasers  of  the  franchises 
and  property  of  a  street  railroad  at  a  Judicial 
nle  to  organise  as  a  corporation,  embraces 
mbparcbasers. 

3.  The  action  of  stockholders  of  a  street  rail* 
rosd.  in  changing  the  location  of  its  right  of 
wiy,  may  be  shown  1^  parol  evidence,  where 
no  minnteB  fiava  been  kept  of  their  proceedings. 

Appeal  from  probate  court;  Jeflown  conn- 
ty;  E.  H.  OabaolM,  Special  Judge. 

Petition  by  the  Birmingham  Traction  Com- 
pany against  ttie  Birmingbiun  Railway  ft 
Eleetrtc  Company.  From  a  decree  for  petl* 
tloner,  def^dant  appeals.  Affirmed. 

Tbe  proceedings  in  this  case  were  Insti- 
tuted by  the  Birmingham  Traction  Company 
filing  a  petition  seeking  to  have  condemned  a 
right  of  way  and  a  crossing  along  and  over 
tbe  right  of  way  and  track  of  the  Birmlng- 
ban  Railway  &  Electric  Company,  the  point 


at  which  the  crosslug  was  to  be  made  being 
In  the  town  of  Woodlawn,  near  Blrnflugham. 
It  waa  averred  in  the  petition  that  the  Bir- 
mingham Traction  Company  waa  a  corpora-' 
tlon  duly  created  and  organized  under  the 
laws  of  Alabama,  and  bad  authority  to  con- 
struct, own,  and  operate  railroads  and  street 
railroads  In  the  county  of  Jefferson,  and  bad 
authority  to  construct,  own,  and  operate  a 
line  of  street  railroads  In  the  city  of  Bir- 
mingham, to  and  through  the  town  of  Wood- 
lawn,  in  said  county;  that  It  was  construct- 
ing a  line  of  road,  to  be  operated  by  elec- 
tricity, through  the  town  of  Woodlawn,  and 
that  it  was  necessary  to  have  the  right  of 
way  sought  to  be  condemned,  for  the  purpose 
of  constructing  said  road;  and  that  It  had 
received  the  consent  of  the  municipal  au- 
thorities of  the  town  of  Woodlawn  to  so  con- 
struct and  operate  Its  line  along  and  across 
the  street  where  the  Birmingham  Railway  & 
Electric  Company's  line  of  street  railroad  is 
now  operated.  'The  respondent  demurred  to 
the  petition,  upon  the  groimd  that  it  did  not 
show  that  tiie  Birmingham  Traction  Com- 
pany had  power,  under  Its  charter  or  other- 
wise, to  baxe  condemned  the  right  of  way 
sought  In  the  petition.  This  demurrer  waa 
overruled.  Upon  the  hearing  of  tbe  cause, 
the  petitioner  offered  In  evidence  the  act  of 
the  general  assembly  of  Alabama,  entitled 
"An  act  to  enlarge  the  powers,  rights,  fran- 
chises and  privileges  of  the  East  Birmingham 
Laud  Company,  a  corporation  organized  and 
chartered  In  Birmingham,  Alabama,  tmder 
the  genera]  laws  of  said  state,"  approved 
February  11,  18S7,  as  found  In  Acts  Gen. 
Assem.  1886-87.  p.  301.  The  defendant  ob- 
jected to  the  introdnction  of  said  act  in  evi- 
dence, because  It  was  irrelevant,  incompetent 
and  did  not  tend  to  show  that  tbe  petitioner 
bad  tbe  right  to  condemn  the  right  of  way 
and  crossing  sought  to  be  condemned.  The 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  The  petitioner  then 
offered  In  evidence  the  act  of  the  general  as- 
sembly entitled  "An  act  to  change  the  name 
of  the  East  Birmingham  Land  Company,  a 
corporation  organized  under  the  general  laws 
of  the  state  of  Alabama,  *  *  *  to  the 
East  Birmingham  Land  &  Railroad  Company, 
and  to  further  enlarge  tbe  rights,  powers, 
franchises  and  privileges  of  said  corpora- 
tion," approved  February  25,  1889,  found  on 
page  682  of  the  Acts  of  1888-80.  The  defend- 
ant objected  upon  the  same  grounds  to  the 
Introduction  of  tbis  act,  and  duly  excepted  to 
the  court's  overruling  Its  objection.  The  pe- 
titioner then  offered  in  evidence  tbe  proceed- 
ings In  tbe  probate  court  of  Jefferson  county 
Incorporating  the  Birmingham  Traction  Com- 
pany, with  tlie  certificate  of  incorporation  of 
said  company.  The  defendant  objected  to 
tbe  introduction  In  evidence  of  these  pro- 
ceedings upon  the  same  grounds,  and  duly  ex- 
cepted to  the  court's  overruling  this  objec- 
tion. These  proceedings  showed  that  the  pe- 
tition tar  Incorporation  via  signed  bj  J.,Hc^ 
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Clatk,  John  London,  and  Alex.  T.  London. 
The  proceedings  of  incorporation  were  regu- 
lar, and  duly  Incorporated  the  Birmln^am 
Traction  Company;  said  George  H.  Olark, 
John  London,  and  Alex.  T.  London  being  the 
Incorporators.  The  petitioner  then  offered  in 
evidence  a  deed  of  trust  executed  by  the  East 
Birmingham  Land  Company  to  the  Mercan- 
tile Trust  &  Deposit  Company  ot  Birming- 
ham, on  July  30,  1888^  In  and  by  which  the 
said  deed  of  trust  of  the  East  Birmingham 
Land  Company  conveyed  to  the  Mercantile 
Trast  &  Deposit  Company,  In  trust  to  secure 
?50,000  of  first  mortgage  bonds,  the  property, 
rights,  franchises,  and  privileges  of  the  East 
Birmingham  Land  OMUpany  mentioned  and 
described  In  the  proceedings  for  the  incor- 
poration of  the  Birmingham  Traction  Com- 
pany. The  petitioner  then  offered  In  evi- 
dence a  deed  dated  August  24,  1897,  from  N. 
W.  Trimble,  special  commissioner,  to  George 
H.  Clark,  Alex.  T.  London,  and  John  Lou- 
don, In  and  by  which  said  deed  conveyed  the 
property,  rights,  and  franchfses  of  the  East 
Birmingham  Land  Company  mentioned  and 
described  in  said  deed  of  trust  to  said  George 
H.  Clark,  Alex.  T.  London,  and  John  London. 
The  petitioner  also  offered  In  evidence  a  quit- 
claim deed  from  the  owners  of  the  first  mort- 
gage bonds  In  the  said  East  Birmingham 
Land  Company  and  Mercantile  Trust  &  De- 
posit Company,  trustee,  to  the  said  George  H. 
Clark,  Alex.  T.  and  John  London,  by  which 
deed  there  was  quitclaimed  unto  the  said 
grantees  all  the  right,  title,  and  Interest  of 
the  grantors,  or  any  of  them,  in  and  to  the 
property  conveyed  by  the  East  Birmingham 
Land  Company  to  the  Mercantile  Trust  & 
Deposit  Company.  There  was  also  Introduced 
In  evidence  a  deed  dated  August  2CS,  1897, 
from  George  Hi.  Clark,  Alex.  T.  London  and 
wife,  and  John  London  and  wife  to  the  Bir- 
mingham Traction  Company,  by  which  deed 
the  grantors  therein  conveyed  to  the  Birming- 
ham Traction  Company  all  their  right,  title, 
and  interest  conveyed  to  the  Mercantile  Trust 
&  Deposit  Company,  and  by  It  conveyed  to 
them,  and  which  was  purchased  by  them  at 
the  sale  under  foreclosure  of  said  trust  deed. 
It  was  also  shown  by  ttie  evidence  intro- 
duced that  the  deed  of  trust  to  the  Mercantile 
Trust  &  Deposit  Company  was  regularly  fore- 
closed upon  default  being  made,  for  the  pay- 
ment of  the  debt  secured  thereby,  by  the 
East  Birmingham  Land  Company,  and  that 
at  the  sale  one  Charles  Turner  was  the  high- 
est bidder,  and  that  he  transferred  in  writ- 
ing his  bid  to  George  H.  Clark  and  Alex.  T. 
and  John  London,  to  whom  the  special  com- 
missioners executed  a  deed  to  the  property 
Involved.  It  was  also  shown  that  the  Bir- 
mingham Traction  Company  had  acquired  the 
right  from  the  city  of  Woodlawn  by  ordi- 
nance, regularly  adopted,  to  construct  the 
street  railway  along  the  street  railway  where 
the  crossing  occurred.  Upon  the  examina- 
tion of  several  witnesses  introduced  by  the 
petitioner,  It  waa  Chown  that  the  route  of  the 


Birmingham  Traction  Company  along  which 
the  condemnation  was  sought  was  a  new 
route.  George  H.  Clarke,  a  witness  for  the 
plaintiff,  after  having  testified  that  there 
were  but  three  stockholders  In  the  Birming- 
ham Traction  Company,  who  were  George  H. 
Clark,  Alex.  T.  London,  and  John  London, 
further  testified  that  these  stockholders  met 
at  the  office  of  the  company,  and,  all  being 
present,  decided  to  change  the  location  of  the 
East  Birmingham  Railway  to  the  new  route, 
along  which  the  right  of  way  was  now  sought 
to  be  condemned;  Qiat  no  minute  was  kept 
of  this  meeting,  or  of  the  decision  of  the 
stockholders  to  change  such  location,  and  no 
notice  of  such  meeting  was  given  to  the 
stockholders  prior  to  the  time  said  meeting 
was  held.  The  respondent  moved  to  exclude 
the  evidence  of  this  witness,  upon  the  ground 
that  it  did  not  appear  that  the  said  stodi- 
holders  were  called  together  by  notice  given 
to  them,  and  that  it  appeared  tiiat  no  min- 
utes of  their  action  was  kept  The  court 
overruled  the  objection,  and  the  defendant 
duly  excepted.  Upon  tte  hearing  of  all  the 
evidence,  the  court  granted  the  application  of, 
the  Birmingham  Traction  Company  for  an  or- 
der of  condemnation,  and  appointed  commis- 
sioners to  assess  and  report  the  damages  and 
compensation  to  which  the  Birmingham  Rail- 
way &  Electric  Company  was  entitled  by  law. 
To  the  rendition  of  this  decree  the  defendant 
duly  excepted.  From  this  decree  of  the  court 
the  Birmingham  Hallway  &  Electric  Com- 
pany prosecutes  the  present  appeal,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved.  In 
this  court  tiie  apl»eUee,  the  Birmingham  Trac- 
tion Company,  moved  to  dismiss  the  appeal, 
upon  the  ground  that  an  appeal  would  not 
lie  In  condemnatltm  proceedings  direct  to  the 
supreme  court  from  tbe  decree  rendered  in 
the  probate  court 

Walker,  Porter  &  Walker  and  B.  H.  Walk- 
er, for  appellant  Alex.  T.  London  and  John 
London,  for  appellee. 

DOWDELL,  J.  In  proceedings  for  the  con- 
demnation of  land  for  public  uses,  there  Is 
a  manifest  distinction  between  the  law  as  it 
existed  under  Code  1886,  art  2,  p.  698,  em- 
brsclng  sections  3207-8220,  and  the  present 
statute  (Code  1806,  art.  1),  embracing  sec- 
tions 1712-1726.  Under  the  former,  only  one' 
hearing  was  provided  from  which  an  appeal 
could  be  prosecuted,  snd  upon  this  hearing 
all  qnestions  of  law  and  fact  Inclnding  the 
assessment  of  damages  to  the  landowner  by 
a  constitutional  jury  of  12  men,  ptovided  for 
under  section  3210,  were  Anally  determined. 
Under  the  procedure  as  It  exists  under  the 
present  statute  (Code  1896),  ttiere  are  two 
hearings  from  which  appeals  may  be  prosecnt- 
ed;  the  first  being  upon  the  filing  of  the  ap- 
plication, and  before  any  assessment  of  dam- 
ages Is  bad,  and  Is  In  Its  nature  and  lAar- 
actor  in-ellmlnaiy.    Upon  this  bearing  the 
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qaestlon  of  wbetber  or  not  tbe  -application  ttx 
a  coDdemnaticm  Bhould  be  granted  is  deter- 
mlned.  and  from  such  judgment  of  the  court 
an  appeal  is  authorized  direct  to  the  aopreme 
court  bj  section  1717.  If.  op6n  such  hearing, 
the  appUcatl<m  Is  granted,  then  follows  the 
proceedings  for  the  appointment  of  commls- 
sfoaers  to  assess  compaLsatlon  and  damages 
to  the  landowner,  with  provisions  for  hearing 
evidence  hj  such  commissioners  in  nacertaln- 
iug  the  amount  of  damages  and  compensa- 
tion; also  the  making  of  their  report  to  the 
probate  court,  and  the  order  to  be  made  by 
said  court  thereon.  Sections  1718. 171d.  From 
tbe  assessment  of  damages  and  compensation 
ttaos'  made  section  1720  provides  for  an  appeal 
by  either  party  to  the  circuit  court,  "and  on 
GDch  appeal  the  trial  shall  be  de  novo,  but  no 
appeal  shall  suqwnd  the  Judgment  If  the  ap- 
plicant shall  give  bond,  with  good  and  suffl- 
cient  surety,  to  be  approved  by  the  probate 
Judge,  to  pay  such  Judgment  as  shall  be  ren- 
dered oo  appeaL"  It  Is  clear  that  tbe  appeal 
authorized  by  the  statute  direct  to  this  court 
from  tbe  decree  of  the  probate  court  on  the 
hearing  of  the  application  is  from  an  inter* 
locotory  decree  or  order,  while  tbe  appeal 
aathorised  from  the  assessmmt  of  damages 
to  tbe  circuit  court  Is  from  a  final  decree  of 
tbe  probate  court  on  the  report  of  the  com- 
mlasloners  awarding  compensation  and  dam- 
ages. We  apprehend  that  there  can  be  no 
doubt  but  that  it  is  dearly  within  tbe  prov- 
luce  of  the  legislature  to  provide  for  an  ap- 
peal at  any  stage  of  the  proceedings,  and  also 
for  an  appeal  from  the  Judgment  of  final  de- 
terratnation  of  the  cause,  and  also  that  It  is 
within  the  province  of  the  lawmaking  power 
In  such  prorlalon  for  appeals  to  authorize 
generally  both  appeals  to  be  taken,  either  to 
tbe  same  appellate  court  or  to  different  ai>- 
pellate  courts. 

By  an  act  of  the  legislature  approved  Fel>- 
nuTT  28.  1888  (Sess.  Acts  188S-89,  p.  112), 
section  3210  of  the  Code  of  1886  was  amend- 
ed to  the  extent  of  reducing  the  Jury  for  tbe 
assessment  of  damages  and  compensation 
from  12  to  6  Jurors,  and  by  this  amendment 
the  constitutionality  of  the  statute  was  rais- 
ed. The  question  thus  raised  by  said  amenda- 
tory act  was  before  this  court  for  considera- 
tion in  the  case  of  Iron  Oo.  v.  Cabanlsa,  87 
Ala.  32S,  e  SouOl  300,  and  the  objection  to 
the  constitutionality  of  the  statute  was  met 
by  holding  that  the  constitutional  right  of  a 
trial  by  Jury  of  12  men  was  preserved  by  sec- 
tion 3640  of  the  Code  of  1886,  which  authoris- 
ed an  appeal  from  the  ^dgmenta  and  de- 
crees of  the  probate  court  to  the  circuit  court 
where  the  <vportunIty  of  a  trial  by  Jury  was 
afforded.  Following  this  case  was  the  case 
of  Postal  Telegraph  Cable  Oo.  v.  Alabama  <3. 
S.  R.  Co..  92  Ala.  331,  9  South.  555,  In  which 
the  appeal  was  prosecuted  direct  to  this  court 
tram  the  decree  of  tbe  probate  court,  imder 
tbe  statute  snbsequent  to  the  amendatory  act 
of  Pebmary  28,  1S89,  and  in  wfaidi  case  a 
notion  was  made  to  dismiss  the  ^peal.  In 


this  case  It  was  held  by  this  court  (following 
the  decision  made  In  Iron  Co.  v.  Cabaniss, 
supra,  wherein  It  was  said  by  SomervlHe,  J., 
speaking  for  the  court,  that  the  statute  In 
question  would  be  clearly  unconstitutional,  In 
denying  the  right  of  trial  by  a  constitutional 
Jury,  but  for  section  3610  of  tbe  Code,  which 
preserved  that  right  by  an  appeal  to  the  cir- 
cuit court.  In  which  a  jury  trial  could  be  had) 
that  tbe  two  appeals  authorized,  one  by  sec- 
tion 3215  and  tbe  other  by  section  3640  of  the 
Code  of  1886,  could  not  exist  together  with- 
out creating,  not  only  the  anomalous  state  of 
having  two  appeals  pending  at  one  and  the 
same  time  from  tbe  same  judgment,  with  the 
possibility  of  a  reversal  In  one  and  an  affirm- 
ance in  the  other,  but  with  the  attendant  pos- 
sibility of  operating  a  denial  of  the  right  of 
trial  by  a  constitutional  Jury  in  the  event  an 
appeal  was  prosecuted  otherwise  tlian  under 
the  provisions  of  section  3640;  or.  In  other 
words,  that  tbe  provision  for  an  appeal  di- 
rect ^rom  the  [Hrobate  court,  under  section 
3215,  put  It  within  the  power  of  one  of  the 
parties  to  take  away  from  the  other  party 
the  right  of  a  trial  Iv  Jury  guarantied  iQr  the 
constitntlon. 

Tn  this  connection,  we  will  here  repeat 
what  was  said  In  the  Postal  Telegraph  Cable 
Oo.  Case,  supra,  by  this  court,  speaking 
through  McClellan,  J.,  as  forcibly  presenting 
tbe  difficulty  and  objection  obtaining  under 
the  then  right  of  the  two  appeals  as  author- 
ized by  the  law:  "We  have  then  two  sep- 
arate and  distinct,  and  wholly  different,  pro- 
visions as  to  appeals  from  the  [vellmlnary 
assessment  of  damages  In  ad  quod  damnum 
proceedings.  In  one,  the  appeal  Is  on  bill  of 
exceptions  for  correction  of  enws  of  law;  in 
the  other,  the  appeal  Is  on  the  merits,  and 
for  a  trial  de  novo.  The  one  Is  to  this  court; 
the  other  Is  to  the  circuit  court  The  former 
affords  no  opportunity  for  a  jury  trial,  and, 
if  it  stood  alone,  the  whole  system  would  be, 
for  this  reason,  unconstitutional  and  void; 
the  latter  secures  to  the  parties  this  constitu- 
tional right  and  of  Its  own  force  saves  the 
system  from  Invalidity  on  this  account  In 
the  first,  the  appeal  may  be  taken  at  any 
time  within  three  months  from  the  order  of 
condemnation;  by  the  terms  of  the  last,  the 
appeal  may  be  prosecuted  at  any  time  with- 
in a  year.  The  present  appeal  Is  taken  by 
the  movant  on  a  bill  of  exceptions  directly 
from  the  probate  to  this  court.  The  motion 
made  by  the  appellee  to  dismiss  the  appeal 
raises  the  question  as  to  whether  both  the 
provisions  to  which  we  have  referred  can 
stand.  If  either  must  fall,  It  must  be  that 
one  which  undertakes  to  authorize  an  appeal 
to  this  court,  since  that  the  other  Is  of  force 
In  this  class  of  cases  Is  stare  decisis;  and 
since  the  whole  system  would  come  tmder  the 
ban  of  the  constitution  If  the  right  to  appeal 
to  the  circuit  court  should  be  denied.  So 
that  the  real  question  is  whether  the  statu- 
tory provision  which  undertakes  to  give  a 
rlgbt  to  come  here  on  bill  ot  exceptlras  A 
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Dot  80  Inconaistent  with  the  constitutional 
right  effectaated  by  section  3640  aa  to  be 
Dugatory."  In  thlB  case  It  was  decided,  fol- 
lowing the  case  of  Iron  Co.  v.  Cabanlss.  su- 
pra. In  order  to  preserre  the  statutory  system 
for  the  condemnation  of  lands  from  the  con- 
stitutional objection  of  the  denial  of  the  right 
of  trial  by  Jury,  that  the  statute  avthoarMng 
the  appeal  direct  to  this  court  on  bUl  of  ex- 
ceptions must  give  way. 

It  must  be  here  remembered  and  observed 
that  at  the  time  of  these  declsifflis  by  this 
court  there  was  but  one  hearing  In  the  pro-  { 
bate  court  from  which  an  appeal  was  author- 
ized. Subsequent  to  the  decision  In  the 
case  of  PoBtai  Telegraph  Cable  Oo.,  supra,  by 
act  approved  February  18,  1891  (Sess.  Acts 
1890-01,  p.  1131),  the  statute  was  again 
amended.  We  say  subsequent,  because  the 
record  In  that  case  shows  that  the  cause  was 
submitted  befcHre  the  passage  of  said  act,  and 
no  reference  is  made  to  it 

Foliowlng  this  case  came  the  cases  of 
Railway  Oo.  v.  Newton,  M  Ala.  443,  10  South. 
89,  LoulsvlUe  &  N.  R.  Go.  t.  People's  St.  Ry. 
&  Imp.  Co.,  101  Ala.  331,  13  South.  308,  and 
Railroad  Co.  v.  Hopkins,  108  Ala.  1S9.  18 
South.  846.  In  which  the  doctrine  laid  down 
by  the  court  In  the  Postal  Telegraph  Cable 
Co.  Chse,  supra,  was  reaffirmed,  and  further^ 
more  assuming,  which  was  evidently  an  over- 
sight that  the  amendatory  act  of  February 
18,  1881,  received  construction  In  that  case. 
In  the  present  statute  (Code  1886)  the  provl- 
slfHis  of  that  act  are  substantially  embodied, 
though  In  a  more  orderly  and  methodical  «^ 
rangement  which,  ti^ether  with  other  sec- 
tions, make  up  the  system  of  condemnation 
procedure  under  which  the  proceedings  In 
the  present  case  were  had.  The  objection 
of  having  two  appeals  pending  at  one  and  the 
same  time  from  the  same  Judgment  as  the 
law  stood  at  tbe  time  of  the  decision  In  the 
Postal  Telegraph  Cable  Oo.  Case,  is  obviated 
under  the  present  statute,  since  the  two  ap-  | 
peals  are  from  different  Judgments.  But  the 
difficulty  remains  of  a  possible  denial  of  the 
constitutional  right  of  a  trial  by  Jury  If  full 
operation  be  given  section  1717,  In  every 
case,  as  to  the  time  prescribed  In  said  section 
wltbln  which  the  appeal  may  t>e  taken.  It 
Is  not  Impossible,  Indeed,  not  Improbable,  for 
a  case  to  occur  In  which  the  right  of  appeal, 
under  section  1720.  may  arise  wltbln  the  pe- 
riod covered  by  section  1717,  and  be  lost  In 
a  race  of  diligence  by  the  applicant  for  con- 
demnation first  securing  an  appeal,  under 
section  1717.  on  the  preliminary  Judgment 
We  say  lost,  because  the  statute  provides 
that  tbe  appeal,  under  section  1720,  must  be 
taken  within  30  days  after  the  order  made  on 
tbe  report  of  the  commissioners  aasesslng 
damages  and  compensation,  and  an  appeal 
taken  from  the  preliminary  order  at  this 
stage,  operating  to  suspend  any  further  pro- 
ceedings In  the  probate  court  would  cut  off 
tbe  right  of  appeal  from  the  order  on  tlie 
report  ot  the  commissimiera,  at  least  until 


a  determination  of  the  first  appeal,  and,  un- 
less* such  first  appeal  should  be  determined 
within  the  period  for  taking  the  second,  the 
right  would  be  forever  lost  In  wder  t» 
meet  this  objection,  and  also  to  preserve  the 
right  of  appeal  given  under  section  1720. 
which  must  be  taken  "within  thirty  days 
after  the  making  of  the  wder  of  condemna- 
tion on  tbe  report  <^  tbe  commissioners." 
and  which  Is  necessary  to  save  the  whole 
system  from  falling  under  the  ban  of  the 
constitution,  the  only  solution  of  the  difficulty 
I  that  we  find  Is  In  construing  section  1717  as 
giving  to  the  party  30  days  within  which  to 
appeal,  except  as  limited  by  the  right  of  ap- 
peal given  under  section  1720.  In  other 
words,  that  the  right  of  appeal,  under  sec- 
tion 1717,  may  be  exercised  at  any  time 
vrlthin  the  30  days  allowed,  provided  It  is  so 
exercised  before  any  order  Is  made  on  the 
rep<^  of  the  commissioners  under  section 
1720,  at  which  time  the  right  of  appeal  un- 
der this  latter  statute  arises.  This  construc- 
tion saves  both  statutes,  and  gives  to  each 
the  fullest  effect  and  (^ration  that  can  be 
given  them  without  <^«idlng  against  the 
constitution.  From  what  we  have  said.  It 
results  that  the  cases  of  Railway  Co.  v.  Xew- 
ton.  94  Ala.  443,  10  South.  88,  LouisvUle  & 
N.  R.  Oo.  V.  People's  St  Ry.  Sc  Imp.  Co.,  101 
Ala.  331,  18  South.  308.  and  Railroad  Oo.  v. 
Hopkins,  108  Ala.  160,  18  South.  845,  In  so 
far  as  they  are  In  conffict  with  the  viewa 
herein  expressed,  must  be  overruled.  Tbe 
motion,  therefore,  to  dismiss  tbe  i^q^eal  in 
this  case  must  be  denied. 

The  vecard  shows  that  the  East  Blnnlng- 
ham  Land  Company  had  conferred  upon  It 
powers  to  construct  a  railrsad,  and.  In  con- 
nection with  the  railroad.  It  was  entitled  to 
and  had  granted  to  It  certain  special  privi- 
leges, wh!(di  are  set  forth  in  the  q>ecial  acts 
of  the  general  assembly  (Seas.  Acts  1SS6ST, 
p.  SOI).  The  record  further  discloses  that  by 
I  a  subsequent  act  additional  privileges  were 
granted,  authorizing  a  change  of  name  to 
that  of  the  East  Birmingham  Land  &  Rail- 
way Omipany  (Sess.  Acts  1888-89,  p.  58^. 
We  think  there  can  be  no  doubt  If  the  fran- 
chises granted  by  the  special  acts  referred 
to  had  been  transferred  to  the  appellee.  It 
had  ample  power  to  ctmd^n  the  locns  In 
quo.  It  Is  shown  that  the  East  Blntilngbam 
I^nd  Company  executed  a  mwtgage  to  se- 
cure bonds  issued  for  the  purpose  of  build- 
ing the  railroad,  and  that  by  the  terms  of 
this  mortgage  its  franchises  were  Included 
therein;  that  there  was  a  foreclosure  of  this 
mortgage,  and  a  sate  of  tbe  property,  indud* 
lug  the  franchises;  and  that  the  purchasers 
organized  the  Blrmlngtiam  Traction  Com- 
pany, appellee  here,  under  tbe  provisions  of 
the  act  of  February  14,  1881,  now  contained 
In  sections  1199-iaol.  both  Inclusive,  of  the 
present  Code;  and  the  only  questitm  i»weat- 
ed  seems  to  be  whether  by  these  proceedings 
tbe  app^ee  acquired  the  franchises  granted 
tbe  special  acts  refored  to  In  tbe  record. 
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Having  compiled  with  tbe  teiuu  of  the  stat- 
nte  with  lefwtxioe  to  orsanlntkoi.  It  Is  clear 
that  fhB  purdbasora  should  have,  hold,  and 
enjoy  the  franchises,  provided  they  organize 
as  a  corporation,  and,  having  done  this,  It 
seems  to  as  that  the  franchises  are  vested  In 
the  new  corporatlcm.  The  cmstmctlcHi  con- 
tended for  by  app^nts  of  section  llfiO.  that 
the  pnrehasws  mmtloned  In  the  statute 
ahoBld  be  limited  to  the  first  «  immediate 
pnrcbasera,  and  shoold  not  be  extended  to 
and  embrace  pntcbasers  from  these  pnrchas- 
era,  or,  in  other  words,  subpurchasers,  seems 
to  ns  oitlrely  too  narrow  and  contracted. 
Ordinarily,  and  generally,  we  might  say,  the 
word  "pnrcbasnrs"  woidd  embrace  snbpnr^ 
chaaen,  and  there  is  nothing  contained  in  the 
itatate  snggeatlve  of  a  different  interpretop 
tlcm  to  be  appUed. 

Objection  was  made  to  parol  proof  of  the 
^oceedings  ot  the  stodthtdders  ot  the  appel- 
lee.  The  evidence  discloses  that  there  was 
ao  record  or  written  memoranda  of  the  min- 
utes kept,  and  In  such  case  we  think  there 
can  be  no  doubt  that  tlie  proceedings  bad  by 
tlie  stodcholden  in  th^  meeting  might  be 
slMvwtt  by  parol  eTidmce.  2  Oook,  Corp.  714; 
Alice  V.  Jones  (O  0.)  45  Fed.  148.  We  find 
no  reversiUe  errur  in  the  record,  and  the  de- 
cree of  the  probate  court  Is  affirmed. 


800THBRN  BT.  00.  v.  BIRMINGHAM,  8. 
&  N.  O.  BY.  00. 
BIBMINGHAM,  S.  &  N.  O.  BY.  Ca  T. 

SOUTHEBN  BT.  00. 
(Sapreme  Ooart  ot  Alabama.    Dee.  18,  1900.) 

APPEAL  —  JDRISDICTION  DEVBSTSD  BT  AP- 
PEAL—RAILROAD&-RIOHT  TO  CROSS  ANOTH- 
ER RAILROAD  —  CDNDSHNATION  —  VOID  0R< 
DBR— INJUNCTION— PROHIBITION. 

1.  Where  an  appeal  had  been  propeilv  taken 
from  an  order  of  the  probate  coart  authorizing 
one  railway  to  condemn  a  right  to  cross  anoth- 
er, an  order  appointing  commissionera  to  assess 
the  damages  and  condemning  the  land  was  im- 
properly entered  bv  the  probate  court  during 
the  pendency  of  the  appeal,  since  the  court 
was  devested  of  Jurisdiction  by  the  appeal. 

2.  Where  a  railroad  company,  under  a  void 
order  ot  the  probate  court  condemning  a  right 
of  way  across  the  tracks  of  another  railroad 
company,  paid  tbe  money  assessed  thereby  Into 
court,  and  proceeded  to  construct  its  track 
across  the  main  track  and  a  side  track  of  the 
other  company,  obstructing  the  tatter's  tracks, 
a  bill  alleging  these  facts  was  not  devoid  of 
equity,  and  hence  an  Injunction  was  properly 
granted. 

3.  Where  a  railroad  company  Illegally  pro- 
ceeds to  constmct  a  right  of  way  across  tbe 
tracks  of  another  railroad  company  under  an 
order  of  tbe  probate  court  void  for  lack  of  ju- 
risdiction, the  writ  of  prohibition  will  not  issue 
to  prevent  such  construction,  since  the  act 
complained  ot  is  that  of  an  individual,  and  the 
writ  only  runs  to  conrts. 

4.  An  appeal  was  taken  from  a  probate  or- 
der granting  an  application  to  condemn  a  right 
of  way  for  one  railroad  to  cross  another,  and 
doring  its  pendency  in  the  appellate  coart  the 
probate  court  condemned  tbe  property.  Under 
the  order  tbe  railroad  company  proceeded  to 
construct  its  track  across  that  of  tbe  other,  and 
obstructed  this  latter  track  in  an  unwarranted 


manner.  A  preliminary  injunction  restraining 
the  construction  was  granted,  but  on  the  hear- 
ing was  modified  so  as  not  to  interfere  with  the 
order  of  the  probate  court  authorizing  the 
constmction  of  the  track.  Held,  that  the  order 
modifying  the  injunction  was  erroneous,  since 
the  order  of  the  probate  coart  condemning  the 
property  was  void,  and  beuce  the  injunction 
should  nave  been  perpetuated. 

Appeal  from  chancery  court,  Dallas  coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Bill  by  the  Southern  Ballway  Company 
against  the  Blrmingbaiu,  Selma  Sc  New  Or- 
leans Ballway  Company  to  restrain  the 
crossing  of  its  tracks.  From  an  order  modlr 
fylug  an  Injunction,  both  parties  appeal 
Complainant's  appeal  reversed,  and  decree 
rendered.   Defendantfs  appeal  affirmed. 

The  bill  in  this  case  was  filed  by  the 
Sontbem  Ballway  Oompany  against  the  Bir- 
mingham, Selma  &  New  Orleans  Ballway 
Company,  and  averred  substantially  the  fol- 
lowing facts:  The  Sonfliem  Ballway  owned 
under  lease  and  operated  a  line  of  railway 
from  Selma  to  Meridian,  Miss.;  and  at  a  cer- 
tain point  along  said  line  of  railway.  In  tbe 
coun^  of  Dallas,  the  complainant  bad  con- 
structed and  was  maintaining  a  side  track 
upon  which  there  were  placed  15  or  more 
cars  belonging  to  tbe  Southern  Ballway 
Company.  The  Birmingham,  Selma  &  Mew 
Orleans  Ballway  Oompany  Is  tbe  owner  of 
tbe  charter  of  a  railway  company  that  had 
surveyed  and  located  a  line  of  road  leading 
from  Selma  in  a  southwesterly  direction. 
This  line  of  road  was  located  by  tbe  de- 
fendant across  the  complainant's  road  at  a 
point  where  tbe  side  track  on  which  ,were 
the  cars  was  situated.  The  Birmingham, 
Selma  &,  New  Orleans  Ballway  instituted  ad 
quod  damnum  proceedings  In  the  probate 
court  of  Dallas  county  for  tbe  purpose  of 
condemning  the  right  of  way  on  the  line  of 
the  said  railway  company  at  said  designated 
point  Upon  the  hearing  of  the  petition  the 
court  granted  tbe  application  of  the  Bir- 
mingham, Selma  &  New  Orleans  Ballway 
Oompany  to  condemn  tbe  right  of  way  for 
the  tracks  of  tbe  Birmingham,  Selma  &  New 
Orleans  Railway  across  the  tracks  and  right 
of  way  of  the  Southern  Railway  Company. 
From  this  orAer  granting  said  application 
tbe  Southern  Railway  Company  took  an  ap- 
peal, under  section  1717  of  the  Code,  with- 
in the  80  days  after  the  rendition  of  said 
order.  After  such  appeal  was  taken,  and 
while  It  was  pending  in  the  supreme  court,  ' 
the  probate  court  appointed  commissioners 
to  assess  tbe  damages  to  be  paid  by  the  Bir- 
mingham, Selma  &  New  Orleans  Railway 
Company  to  the  Southern  Railway  Oompany 
for  the  right  of  way  so  condemned.  These 
commlssIonerB  reported,  and  in  accordance 
with  their  appraisement  of  the  damages  the 
probate  court  of  Dallas  county  fixed  the 
amount  to  be  paid  by  the  Birmingham,  Sel- 
ma &  New  Orleans  Railway  Oompany,  and 
this  amount  was  paid  by  said  latter  com- 
pany into  the  probate  court.  Thereupmi  the 
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BlrmlDgbom,  Selma  &  New  Orleans  Rail- 
way Company  proceeded  to  construct  its 
track  acroM  the  right  of  way  and  tracks 
and  Bide  tracks  of  the  Souttaem  Railway 
ODmpany.  In  order  to  construct  Its  said 
railway  across  tbe  side  track  of  the  South- 
ern Railway  Oompany,  which  was  several 
feet  below  tbe  ^ade  of  the  main  line,  the 
Birmlnffbam,  Selma  &  New  Orleans  Rail- 
way Company  moved  the  cars  standins  up- 
on said  side  track,  and  bnllt  its  track  upon 
tbe  top  of  said  side  track,  so  as  to  prevent 
the  cars  from  being  moved  off  of  said  side 
track.  The  Birmingham,  Selma  &  New  Or- 
leans Railway  Company  also  disconnected 
said  side  track  from  the  main  line,  render- 
ing it  useless  to  the  Southern  Railway  Oom- 
pauy.  Upon  these  facts  the  complainant 
prayed  for  the  issuanra  o^  a  vralt  of  injnno* 
tlon  directed  to  the  Birmingham,  Selma  & 
New  Orleans  Ban^ray  Convany,  and  all  of 
its  officers,  servants,  agents,  and  employfia. 
restraining  them  from  further  Interference 
with  the  side  track  and  right  of  way  of  the 
complainant  pending  a  hearing  of  the  appeal 
In  the  supreme  court,  and  that  the  said  de- 
fendant be  required  to  remove  the  obstruc- 
tions placed  upon  said  right  oi  way,  main 
track,  and  side  track  of  the  complainant 
and  that  they  be  commanded  to  restore  of 
allow  the  complainant  to  restore  the  side 
track  and  the  main  track  to  the  same  con- 
dition that  it  was  before  the  Birmingham, 
Selma  &  New  Orleans  entered  upon  and 
changed  the  same,  and  that  upon  the  final 
hearing  said  Injunction  be  made  perpetual. 
Upon  the  filing  of  the  bond  required  by  tbe 
complaint,  a  preliminary  writ  of  Injunction 
was  issued  in  accordance  with  the  prayer 
of  tbe  bill.  The  defendant  railway  company 
filed  its  answer,  in  which  It  denied  tbe  ma- 
terial allegations  relating  to  Its  Interfomice 
with  the  conduct  of  the  business  of  the 
complainant  company,  and  Its  obstruction 
of  the  track  of  said  complainant  company, 
and  denied  that  said  side  track  was  of 
value,  and  further  averred  that  after  having 
paid  the  damages  assessed  by  the  commls- 
aioners  appointed,  and  In  accordance  with 
the  order  of  the  probate  court,  it  proceeded 
to  utilize  the  right  of  way  condemned  by 
said  Older.  The  defendants  moved  tbe 
court  to  dismiss  the  preliminary  injunction 
Issued,  upon  tbe  ground  tiiat  the  bill  was 
without  equity,  and  also  upon  the  sworn 
denials  of  the  answer.  Then  were  affi- 
davits filed  in  behalf  of  the  complainant  and 
respoudeDt,  substantiating  their  respective 
contentions.  On  tbe  submlsslm  of  tbe  cause 
the  chancellor  rendwd  the  Collovrlng  de- 
cree: "This  cause  was  submitted  on  motion 
to  dissolve  the  injonctlon  for  want  of  equi- 
ty in  the  bill,  and,  on  the  denials  of  the  an- 
swer, was  argued  by  counsel  for  C(miplaln- 
ants  and  respondents,  and  duly  considered. 
I  am  satisfied  that  thrae  is  equity  In  the 
bni  in  so  far  as  it  seeks  to  restrain  the  de- 
fendants from  Interfering  with  complainr 


uits  In  the  ordinary  and  usnal  lue  of  Uielr 
property  and  franchise,  but  that  there  la  no 
right  shown  to  restrain  tbe  defendants  from 
acting  under  and  in  accordance  with  the  de- 
cree of  the  iwobate  court,  by  putting  In  tlie 
crosdng.  It  is  now,  therefore,  ordered,  ad- 
judged, and  decreed  (1)  that  the  motiiHi  to 
dismiss  the  l^ll  for  want  of  equity  be,  and 
tbe  same  hereby  Is,  overruled  and  daded;  (2) 
that  tbe  injunction  heretofore  Issued  be,  and 
the  same  hereby  Is,  modified  so  that  it  shall 
not  restrain  or  enjoin  the  defendants  frcnn 
proceeding  under  the  decree  of  August  30, 
1900,  In  tbe  probate  court  of  Dallas  county, 
under  condemnation  proceedings  institated 
by  them,  but  that  said  Injunction  shall  be 
and  remain  in  flill  force  and  effect  to  en- 
Join  and  restrain  the  defendants  from  any 
unnecessary  Interference  or  obstmctlon  of 
the  free  and  reasonable  necessary  oae  by 
the  complainants  of  their  track,  carsb  or  oth- 
er property,  or  In  tlwlr  oiwating  the  same 
in  any  lawful  way  authorised  by  their  char- 
ter." From  this  decree  the  complainuit  ap- 
peals, and  assigns  the  rendition  thereof  as 
error,  and  also  assigns  as  error  that  part 
of  the  decree  which  adjudged  that  tbe  In- 
junction previously  issued  be  modified  so 
that  it  iOiall  not  restrain  or  enjoin  the  de- 
fendants from  proceeding  tmder  tbe  deoee 
of  tbe  probate  court  In  ttie  condemnation 
proceedings  Instituted  by  them.  There  were 
cross  assignments  of  error  by  the  reqxmd- 
ent  company  as  follows:  "<D  The  decree  of 
the  court  la  error.  In  that  It  oTwroles  the 
motion  to  dissolve  the  Injunction  tor  want 
of  equity  In  the  bill;  (2)  the  decree  of  the 
court  is  error,  In  that  It  overrules  Hie  mo- 
tion to  dissolve  tbe  Injunction  on  the  coming 
in  of  the  answer  and  the  denials  thereof." 

Pettus  &  Pettus  and  W.  O.  Johnson,  for 
plaintiff.  Pitta  A  Pitts  and  MallMy,  McLeod 
&  lialloty.  for  defendant 

McOTiWrJiAN,  a  J.  The  appeal  the 
Southern  Railway  Company  from  the  order 
of  tbe  probate  court,  made  un^er  section  171T 
of  tbe  Code,  granting  the  appllcatiwi  of  the 
Birmingham,  Selma  &  New  Orleans  Bailwar 
Company  to  condemn  a  rli^t  of  way  for  the 
tracks  of  the  latter  company  across  the  tracks 
and  right  oC  wl^r  of  tbe  tormw  company, 
having  been  taken  noder  said  sectlMi  vritfala 
90  days,  and  before  an  order  of  condemna- 
tion on  tbe  assessment  of  damages  by  tbe 
commisflionwB  was  entered  under  section  1T20 
of  the  Code,  was  properly  taken  to  this  court; 
and  the  efTect  of  it  was  to  remove  such  pre- 
liminary order  granting  siUd  applicatlim  out 
of  the  probate  court  and  into  this  court  to 
entirely  suspend  such  order,  and  to  leave 
nothing  In  the  probate  court  upon  which  the 
subsequ^t  proceeding  to  condemnatlfnt  <m 
the  report  of  the  commissioners  could  be  bas- 
ed. The  probate  court  in  other  wends,  was 
wholly  without  power  or  Jurlsdlctton  to  pro- 
ceed further  in  tbe  premises,  and  the  ocdw  at 
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condemnation  nade  on  tbe  6th.  day  of 
tember.  1800^  Is  alMBolutely  void  and  of  no 
^cac7  for  any  pnxpose.  Birmingham  By.  As 
Electric  COb  T.  Bhrmlngham  Tractlmi  Co.,  28 
South.  187.  It  ffdiows  that  neither  the  order 
of  coodemnatlon  altered  In  the  probeta  court 
on  the  assessment  of  damages  reported  by  the 
commlssionos  under  section  1720  of  the  Code, 
nor  the  payment  Into  court  of  the  amount 
10  assessed  as  conqtensatton  to  be  paid 
the  applicant,  conferred  any  rights  whatever 
Qpon  said  applicant,  tbe  Birmingham,  Selma 
&  Kew  Orleans  Hallway  Company,  In  the 
premises,  and  that.  In  golog  upon  the  rigbt  of 
way  of  the  Southern  Sallway  Company  and 
constmcUng  a  trnclE  across  the  tnu^  of  tbe 
latter  ctnnpany,  the  former  was  a  trespasser, 
occupying  precisely  the  same  attitude  and 
subject  to  precisely  the  same  remedies  as  if 
It  had  undertaken  to  appropriate  a  right  of 
tray  orer  said  right  of  way  and  tracks  of 
the  comidalnant  without  any  proceeding  to 
rondemu  tbe  same,  or  the  payment  or  at. 
tempted  payment  in  any  way  of  the  com- 
pensation therefor.  On  this  state  of  case^ 
the  prwait  Mil  has  equity  to  prevent  fut^ 
ther  obfltmctlon  of  compbilnanf  s  right  ot 
way  and  tracks,  and  to  abate  and  xemove 
the  obstructions  already  placed  thereon, 
whether  the  Injury  done  or  Ihi-entened  and 
complained  of  Is  or  will  be  Irr^rable  or 
not,  whether  respondent  Is  solvent  or  not; 
and  witliout  reference  to  the  comparative  In- 
Jury  to  result  from  maintaining  the  injuno. 
tion;  these  considerations  having  no  pnti- 
nency  or  force  as  againat  the  cmistitutlooal 
provision  that  In  no  case  shall  property  be 
taken  under  the  right  of  eminent  domain  un- 
[piis  compensation  is  first  paid  to  the  owner. 
East  &  W.  R.  Co,  V.  East  Tennessee.  V.  & 
G.  II.  Co..  73  Ala.  275,  280.  281;  City  Coun- 
cil V.  Lemle.  121  Ala.  609,  25  South.  019. 

Nor  has  tbe  complainant  any  remedy  at 
law  In  the  premises  for  Its  [notection  from 
the  nets  of  the  respondent  complained  of,  to 
wliicl)  it  should  resort.  Instead  of  fvoceedlng, 
OS  it  has  here  proceeded,  by  bill  In  chancery 
for  injunctive  relief.  The  probate  court  is 
not  proceeding  to  the  assessment  of  compen- 
xatlon.  and  hence  there  is  no  remedy  by  pro- 
hibition. It  hss  already  proceeded  to  such  aa- 
Ressujeot  and  condemnation  thereon,  and, 
there  belnf^  nothing  further  for  It  to  do  or 
order  In  tbe  matter,  tbe  writ  of  prohtUtlon 
would  be  vain  and  nugatory.  There  is  no 
threatened  or  contemplated  or  even  possible 
nction  to  be  problblted.  This  case  Is  there- 
fore wholly  unlike  that  of  Birmingham  By.  & 
Electric  Co.  v.  Birmingham  Traction  Co.,  121 
Ala.  475.  25  South.  777,  and  the  latter  is  not 
nn  authority  for  the  denial  of  a  remedy  by 
Injunction  in  the  present  case  on  the  ground 
tliat  complainant  had  an  adequate  remedy  at 
I.-IW.  There  the  probate  court  was  alboot  to 
proceed  to  a  final  condemnation  after  appeal 
from  tbe  preliminary  order,  and  all  of  the 
complaining  parties*  rights  could  have  been 
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fully  conserved  by  prohibiting  that  iwoceed- 
Ing  pen^ng  the*  appeal  Here,  as  we  have 
said,  there  is  no  proceeding  being  taken  or 
threatened  In  the  probate  court  to  be  pro- 
hibited. Thece  ft  was  for  the  probate  court  to 
detwmine  Its  own  JurisdlctlMi  to  proceed, 
and  n<m  constat  but  that  It  would  determine 
that  question  correctly  and  decline  to  pro- 
ceed further;  and  of  consequence  the  c^n^ 
eery  court  had  no  power  or  JurlBdictlon  to 
de^mlne  the  question  of  Jurisdiction  for  the 
probate  court  In  anticipation  ot  an  oroneous 
solntiim  of  it  by  the  luubate  court.  Here  ttie 
IHobate  court  has  finally  determined  that  It 
bad  Jurisdiction  to  go  on  to  final  condemnap 
ti<m  on  the  aaaeasment  of  the  commlsidoners. 
the  pendency  ot  the  appeal  to  the  contrary 
notwithstanding,  and  accordingly  has  ap- 
pointed the  Bssesson,  received  tiieir  r^rt, 
and  thereon  altered  up  the  final  ordn*  of 
condemnatlm;  and  tills  though  sudh  deter^ 
minatlon  was  erroneous,  and  In  consequence 
all  Its  acts,  orders,  and  decrees  hi  line  with 
it  are  coram  non  Judlce  and  void.  But  It  Is 
under  this  void  proceeding  and  order,  and  un- 
der It  altme,  that  respondrat  dalms  tbe 
right,  and  Is  proceeding  to  exercise  the  rigbt, 
to  construct  Its  track  across  the  right  of  way 
and  trades  of  the  complainant  Tbe  writ  of 
prohlUtlon  does  not  run  to  Individuals,— to 
Atlgants,— but  to  courts  only.  It  cannot  go  to 
the  probate  court  In  this  instance,  because 
that  court  Is  doing  nothing,  nor  proposing  to 
do  anything,  and  tbe  writ  issued  to  It  would 
be  abortive.  The  unlawful  thing  being  done 
or  proposed  to  be  done  Is  not  being  done  or 
iwoposed  to  be  done  by  the  court  but  by  tbe 
respondent  and  If  tbe  complainant  has  any 
preventive  remedy  It  Is  by  injunction  against 
the  respondent  That  It  has  a  remedy  to  pre- 
vent the  taking  of  its  property  by  the  respond- 
ent before  the  latter  has  paid  Just  compen- 
sation therefor,  determinable  as  to  amount 
by  a  common-law  Jury  If  com[dalnant  de- 
mands Bucb  determination,  is  clear  upon  the 
authorities  cited  above;  and  it  Is  a  remedy 
which  this  court  is  bound  to  effectuate  In 
conservation  of  the  organic  provisions  that 
"private  property  shall  not  be  taken  or  ap- 
plied toe  public  use,  unless  Just  compensation 
be  first  made  therefor";  that  *'the  general 
as(:embly  may.  by  hiw,  secure  to  persons  or 
corporations  the  right  of  way  over  the  lands 
of  other  penuns  or  corporations,  and  by  gen- 
eral laws  provide  for  and  regulate  the  exer- 
cise by  persons  and  corporations  of  the  rights 
herein  reserved;  but  Just  compensation  shall 
in  all  cases  be  first  made  to  the  owner" 
(Const,  art  1,  {  24);  and  that  "municipal  and 
other  corporations  and  Individuals  invested 
with  the  right  of  taking  privste  pn^riy  for 
public  use,  shall  make  Just  compensation  for 
tbe  property  taken.  Injured,  or  destroyed  by 
the  construction  or  enlargement  of  Its  works, 
highways,  or  Improvements,  which  compen- 
sation shall  be  pnid  tKfore  such  taking,  In- 
Jury  or  destrucuon"  (Const  art  14,  |  7). 
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It  tfl  npon:  the  foregoing'  oonsld^tlons  and 
authorities  that  we  rest  our  codcIubIou  that 
the  bill  contains  equity,  and  that  the  Injunc- 
tion was  property  Issued  In  the  flrst  Instance 
In  accordance  with  Its  prayer.  The  order  ot 
the  chancellor  modifying  the  Injnnctloa  was 
erroneous.  That  order  will  be  here  leTersed 
and  annulled,  and  the  motlwi  to  dlsBolve  the 
injanctlon  upon  which  that  order  was  made 
will  be  overruled  and  denied,  and  the  original 
Injunction  will  be  reinstated.  Theref(»e  on 
the  appeal  of  the  Southern  Railway  Company 
tie  decree  will  be  reversed,  and  a  decree  will 
be  here  rendered,  and  on  the  appeal  of  the 
Birmingham,  Selma  A  New  Orleans  Railway 
Company  there  will  be  an  affirmance. 


CARPENTER  v.  GREENE  COUNTT. 
<BnpTeme  Court  of  Alabama.   Jan.  22,  1901.) 

OOUNTIBS  — BONDS  — BUBSCRIPnON  TO  RA11> 
ROAD  STOCK— VAUDITY  —  STATUTORY  PRO- 
VISIONS —  ACTIONS  —  DEPBNSBS  —  BROKEN 
PROMISE  OP  RAILROAD. 

1.  Where  bonds  were  issued  by  a  county  in 
payment  of  a  subRcription  for  railroad  stock, 
the  fact  that  unfulfilled  nromises  were  made 
by  officers  of  the  railroad,  to  dtiaena  of  the 
eounty,  that  the  road  would  run  through  the 
county,  to  induce  them  to  vote  for  the  Buhscrip- 
tion,  will  not  affect  the  right  of  innocent  pur- 
chasers of  the  bonds  for  value  to  recovw  there- 
on. 

2.  Where  conntr  bonds  and  interest  coupona 
issued  In  payment  of  subscription  for  railroad 

stock  were  transferred,  without  indortiement 
by  the  owner,  to  another  person  to  collect  in 
any  manner  he  pleased,  with  the  right  to  sue 
thereon  in  his  own  name,  or  compromise,  as 
he  saw  fit,  the  balance,  after  deducting  ex- 
penses and  commissions,  to  be  paid  to  the  own- 
er, the  collector  could  maintain  a  suit  thereon, 
since  be  bad  the  right  to  do  with  the  bonds 
and  coupons  as  he  pleased,  and  had  an  interest 
in  enforcinK  payment. 

3.  Acts  1S08,  pp.  514-520,  authorized  coun- 
ties to  subscribe  for  stock  of  railroads  through- 
out the  state,  to  be  paid  in  bonds,  if  a  majori- 
ty  of  voters  voting  favored  the  subscription. 
Arts  18C8,  p.  566,  amended  the  charter  of  a 
railroad,  and  provided  that  counties  throuKh 
which  the  road  passed  might  subscribe  for 
stock  of  the  company,  and  Issue  bonds  in  pay- 
ment, if  two-thirds  of  the  voters  voting  favored 
such  action.  A  county  through  which  this  road 
did  not  run  accepted  the  railroad's  proposition, 
and  subscribed  for  stock,  issuing  bonds  in  pay- 
ment, on  the  vote  of  a  majority,  but  less  than 
two-thirds,  of  the  cleftors  votiiJtj  at  an  election 
for  that  purpose,  under  Act  18(i8,  pp.  514^520. 
Beld,  that  as  the  road  did  not  pass  through  or 
into  the  county,  and  there  was  no  absolute 
repugnance  between  the  general  and  special 
artK,  the  general  act  was  not  repealed,  and  the 
county's  subscription  and  bond  Issue  was  bind- 
lag  on  the  county. 

4.  Any  irr^ularitj  in  the  conduct  of  the  elec- 
tion or  issuance  of  the  bonds  was  cured  by 
Acts  1869-70.  p.  305,  ratifying  and  making 
valid  the  election  in  such  coimty  for  subscrip- 
tion, in  bonds  of  th«  county,  to  the  stock  of 
such  railroad. 

Appeal  from  circuit  court,  Greene  county; 
B.  H.  Spratt.  Judge. 

Suit  by  S.  J.  Carpenter  against  Greene 
county.  From  a  Judgment  In  favor  ot  de- 
fendant, plaintiff  appeals.  Beversed. 


This  was'a  salt  brought  by  S.  J.  Carpen- 

.  ter  on  the  30th  day  of  June,  1S97,  in  the  cir- 
cuit court  of  Greene  county,  against  Greene 
county,  to  recover  upon  three  interest  cod- 
poiu,  attached  to  three  certain  bonds  of  said 
county.  Issued  for  stock  in  the  Selma,  Ma- 
rlon te  Memphis  Railroad  Company.  The 
case  was  tried  upon  the  defendant's  sworn 
plea,  denying  the  plalntlfF's  ownership  of  the 
legal  title  to  the  coupons  sued  on  at  the  In- 
stitution of  the  suit,  and  upon  the  agree- 
ment of  plalnttCTB  counsd  that  defendant 
might  plead  the  general  Issue,  with  leave  to 

'  give  in  evidence  any  facts  that  will  con- 
stitute a  defense  to  the  action,  as  If  spe- 
cially pleaded,  with  leave  to  the  plaintiff  to 
give  In  evidence  any  facts  Uiat  would  con- 
stitute a  good  replication,  as  If  specially 
pleaded.  The  complaint  contained  three 
counts,  each  seeking  a  recovery  of  ¥20,  with 
interest,  on  a  coupon  executed  by  the  de- 
fendant, and  attached  to  a  certain  bond  of 
Greene  county.  The  three  coupons  were 
identical,  except  that  each  contained  the 
number  of  the  bond  from  which  it  was 
taken,  the  numbers  being  48,  49,  and  50,  re- 
spectively. The  plalntlfP  produced  In  court 
and  introduced  In  evidence  tbe  three  cou- 
pons, as  also  the  three  bonds  from  which 
they  were  taken.  The  coupons  were  pay- 
able to  the  holder  at  the  office  of  the  Selma, 
Marlon  &  Memphis  Railroad  Company,  In 
the  city  of  Memphis,  Tenn.,  or  their  agency 
In  the  city  of  New  York,  In  the  state  of  New 
York.  Bach  bond  Is  signed  by  A.  R.  Davis, 
the  then  Judge  of  said  county.  It  was  ad- 
mitted by  counsel  for  the  defendant  county 
that  Judge  A.  R.  Davis  executed  said  lionds 
and  coupons,  althongb  counsel  stated  that 
the  county  denied  his  legal  authority  to  do 
so.  The  plaintiff  Introduced  In  evidence  the 
record  of  tbe  court  of  county  commissioners 
of  Greene  county,  which  showed  that  tbe 
Selma,  Marlon  &  Memphis  Railroad  Compa 
ny.  In  pursuance  of  the  provisions  of  an  act 
of  the  legislature  of  the  state  of  AJabama 
entitled  "An  act  to  authorize  the  several 
counties  and  towns  and  cities  of  the  state  of 
Alabama  to  subscribe  to  the  capital  stock  of 
such  railroads  throughout  the  state,  as  the:^ 
may  deem  most  conducive  to  their  respec- 
tive Interests,"  approved  December  31,  1868. 
proposed  to  the  county  of  Greene  to  sub- 
scribe for  and  take  $80,000  of  the  capital 
stock  of  said  railroad  company,  at  $50  per 
share,  to  be  paid  In  the  bonds  of  said  coun- 
ty, payable  to  tbe  said  railroad  company  or 
bearer,  20  years  after  date  till  paid,  with  In- 
terest coupons  attached;  that  thereupon  the 
commissioners'  court  of  said  county,  on  the 
9th  day  of  August,  1869,  made  an  order  by 
which  said  proposition  was  submitted  to  the 
qualified  electors  of  said  county,  at  an  elec- 
tion to  be  held  at  the  several  precincts  of 
said  county  on  the  14th  of  September,  1869, 
after  giving  80  days*  notice  thereof  as  re- 
quired by  law;  that  such  election  was  held 
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on  the  14tb  day  of  September,  1868,  In  pur- 
snauce  of  said  order,  at  wbicb  election,  ac- 
cording to  tiie  returns  tbereof.  the  result 
was  In  taror  of  the  proposition  and  nbscrlp- 
tlon;  the  Tote  for  subscription  being  1,011, 
and  the  vote  against  subscriptlcm  being  650; 
and  that  thereupon  said  court  ordered  that 
the  proposition  and  returns  of  election  be  re- 
corded, that  the  proposition  be  accepted, 
"and  that  the  Bald  court  of  county  commis- 
sioners are  hereby  authorized  and  do  make, 
in  the  name  and  for  the  said  county  of 
Greene,  the  said  subscription  of  eighty  tfaou- 
sand  dollars  to  the  capital  stock  of  said  com- 
pany." It  was  further  ordered  that  the 
bonds  of  said  county  of  Greene,  in  the  sums 
of  9S00  each,  with  Interest  coupons  attach- 
ed, payable  to  said  company  or  bearer  at  the 
office  of  said  company,  or  at  their  office  or 
agency  In  the  city  of  New  Tork,  be  issued 
and  delivered  to  said  company,  signed  by 
the  probate  judge  of  said  county,  and  tbat 
the  coupons  thereto  attached,  of  (20  each, 
shall  be  signed  by  said  judge,  payable  in 
like  manner  on  the  1st  days  of  January  and 
July  of  each  year.  The  plaintiff  also  Intro- 
duced In  erldence  an  act  of  tbe  legislature 
of  Alabama,  from  Acts  1869-70.  p.  286,  an 
act  to  legalize,  ratify,  and  confirm  all  acts 
and  things  of  every  kind  heretofore  done 
and  performed  In  this  state.  In  substantial 
<.t>mpUance  with  an  act  of  the  general  as- 
sembly of  Alabama  entitled  "An  act  to  au- 
thorize the  several  counties  and  towns  and 
cities  of  tbe  state  of  Alabama  to  subscribe 
to  the  capttal  stock  of  such  railroads 
throughout  the  state  as  they  may  consider 
most  conducive  to  their  respective  inter- 
ests," approved  December  31,  1868,  which 
act  of  ratification  was  approved  March  1, 
1870.  And  the  plaintiff  Introduced  In  evi- 
dence another  act  of  the  legislature  of  Ala- 
bama (Acts  1869-70,  p.  305).  entitled  "An 
act  to  ratl^  tbe  elections  held  In  the  tonus 
of  Greenabwo  and  Eutaw,  and  In  the  coun- 
ties of  Hale,  Greene  and  Flckens,  to  sub- 
scribe stock  to  the  Selma,  Marlon  &  Mem- 
phis Railroad  Company,"  which  act  of  rat- 
ification was  approved  March  3,  1870.  It 
recites  the  said  election,  and  the  number  of 
votes  that  were  cast,  and  afllrms  tbat  a 
majority  of  the  votes  cast  at  each  of  said 
elections  were  In  favor  of  subscription,  and 
it  to  provided  that  said  elections  are,  and 
each  of  them  Is,  hereby  ratified  and  made 
valid  in  all  respects  and  particulars. 

The  plaintiff,  8.  J.  Carpenter,  testified  as 
follows:  "At  tbe  time  this  suit  was  brought, 
the  bonds  and  coupons  introduced  In  erl- 
deoce  were  in  the  hands  of  my  attorneys. 
Shortly  before  this  suit  was  brought  I  turn- 
ed them  over  to  said  attorneys  to  bring  this 
BOlt.  At  the  time  I  turned  them  over  to  my 
said  attorneys  I  was  in  possession  of  said 
bonds  and  coupons,  claiming  to  own  tbem. 
I  was  ttac  boUer  and  beanr  thenof."  Up- 


on crosa-examinatlMi  he  testified  as  follows! 
"The  bonds  and  coupons  were  delivered  to 
me  by  Mr..  Judah  Moses,  of  Montgomery, 
Ala.,  shortly  after  the  case  of  Greene  Co.  v. 
Kortrecht,  81  Fed.  241,  26  a  C.  A.  381,  was 
tried  la  the  United  States  cotirt  at  Birming- 
ham; said  suit  having  been  brought  on  two 
of  the  same  issue  of  bonds,  and  having  been 
tried  In  December,  1896.  I  was  residing  In 
Montgomery  at  the  time  tbe  suit  of  Kort- 
recht was  tried,  bat  had  resided  there  only 
a  short  time.  I  was,  for  a  long  time  before 
I  moved  to  Montgomery,  a  resident  of 
Greene  county,  and  knew  tbat  Greene  coun- 
ty bad  denied  that  it  was  liable  to  pay  the 
bonds  and  coupons  introduced  In  evidence' 
in  this  case,  before  I  became  possessed  of 
them.  I  did  not  pay. said  Moftes  anything: 
for  said  bonds  and  coupons.  Mr.  Moses  de- 
livered the  said  bonds  and  coupons  to  me,, 
with  authority  to  collect  them,  telling  me- 
that  he  would  give  me  10  per  cent  of  tbe- 
amount  that  I  collected  on  tbe  same  for  my; 
trouble,  and  also  expenses.  It  was  In  tbls.- 
way  that  I  became  possessed  of  the  bonds,, 
and  this  Is  the  only  Interest  that  I  have  In 
them.  I  did  tell  Judge  Smith,  of  Greene 
county,  that  I  had  these  bonds  from  a  party 
In  Montgomery  for  collection,  and  tbat  I 
would  get  a  good  ccHumtssion  for  collect- 
ing them.  This  conversation  occurred  In 
Butaw  before  this  suit  was  brought.  Judge 
Smith  told  me  In  that  conversation  that 
Greene  county  would  not  pay  the  said  bonds 
and  coupons,  because  the  county  denied  Its 
liability  on  the  bonds,  and  did  not  regard 
the  present  holders  of  the  bonds  as  Inno- 
cent holders  of  tbem."  Upon  re-examlna- 
tton,  be  further  testified  as  follows:  "When 
Mr-  Moses  delivered  the  bonds  to  me  be  was 
In  possession  of  them,  claiming  to  own 
them.  He  authorized  me  to  collect  them, 
sue  upon  them  In  my  own  name  if  I  saw 
proper,  or  to  compromise  with  the  county, 
as  I  deemed  beet.  He  said  to  me:  'Thoy 
are  your  bonds;  collect,  compromise,  or  sue 
for  them  In  your  own  name,  as  you  deem 
best'  It  was  agreed  between  us  at  tbe  time 
that  I  was  to  retain  out  of  my  collections 
made  on  said  bonds  and  coupons  the  cost  of 
collection.  Including  any  attorney's  fees  I 
might  Incur,  and  my  commissions  of  ten  per 
cent.,  and  the  balance  was  to  be  paid  by  me 
to  said  Moses.  It  Is  by  virtue  of  that  con- 
tract that  I  have  brought  this  suit,  and  am 
now  possessed  of  said  bonds."  Tbe  only 
other  evidence  bearing  on  the  question  of 
ownership  of  tbe  legal  title  was  that  of  tbe 
witness  A.  P.  Smith,  who  testified  for  the 
defendant  and  whose  evidence  related  to  a 
conversation  had  with  the  plaintiff  before- 
the  Institution  of  this  suit 

The  defendant  read  In  evidence  an  agree- 
ment of  counsel,  which  sets  forth.  In  sub- 
stance, the  following:  That  oojy  one  election 
on  subscription  to  railroad  stock  was  held  hti 
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Greene  couD^r,  and  no  other  Issue  of  bonds 
waa  ever  made  by  said  county  than  the  series 
of  which  those  form  a  part,  from,  whldi  the 
coupons  sued  on  are  taken;  that  certain  irlt- 
noaaes,  If  present,  woold  testify.  In  substance, 
that  Gen.  Forrest,  president  of  said  railroad 
company,  represented  to  the  peosis  of  Oreme 
county,  previous  to  the  election,  and  In  ser- 
eral  speeches  he  made  to  them  pending  the 
election,  that  If  they  irould  Tote  for  the 
sulwalptlon  the  said  railroad  company  would 
use  the  money  arising  from  tiie  sale  of  the 
bonds  In  Greene  county  in  constamctli^  the 
railroad  tluough  that  county,  and  If  they 
voted  for  the  snbscrlptltm  said  company 
would  construct  and  i^rate  a  railroad 
through  Greene  county,  which  would  run 
from  Memphis,  T«nn.,  to  Selma,  Ala.;  that 
said  company  never  buUt  any  railroad  In 
Greene  county,  and  that  the  money  arising 
from  the  safe  of  the  bonds  voted  at  said  elec- 
tion was  not  used  to  build  any  railroad  In 
Greene  county,  Ala.;  that  certain  witnesses. 
Smith,  Roberts,  and  Barnes*  officers  of 
Greene  county,  did  not  have  In  their  posses* 
slon  any  certificates  of  the  capital  stodc  of 
said  railroad  company,  and  had  never  seen 
any  such  certificates  among  the  papers  and 
effects  of  the  county;  and  that,  as  far  as 
they  knew.  Greene  county  never  received  from 
said  company  any  certificate  for  any  shares  of 
stock.  It  was  further  agreed  that  the  Selma, 
Marlon  &  Memphis  Railroad  Company  was, 
at  the  time  of  the  trial,  and  bad  been  for 
the  27  years  last  prior  thereto.  Insolvent  and 
wholly  out  of  business,  the  trial  occurring 
on  Mardi  30,  1S98.  The  defendant  also  In- 
troduced In  evidence  an  act  of  the  legislature 
of  Alabama,  approved  December  SI,  1868,  to 
be  found  in  Acts  ISCS,  p.  666,  entitled  "An 
act  to  amend  and  revise  the  general  acts  In- 
corporating Cahaba,  Marlon  dc  Greensboro 
Railroad  Company,  and  to  change  the  name 
and  style  of  said  company."  The  bill  of  ex- 
ceptions sets  forth  the  sections  from  said  act 
claimed  by  defendant  to  bear  upon  this  case. 
The  sections  set  out  are  numbered,  1,  2,  4, 
and  5.  The  contention  of  the  defendant  Is 
that  under  and  by  virtue  of  this  act  Greene 
county  could  Issue  no  bonds  In  aid  of  said 
mllroad  company,  except  after  a  two-tlilrds 
vote  of  the  people.  At  the  election  there  was 
a  majority  In  favor  of  subscription,  but  not 
a  two-thirds  majority.  The  bill  of  exceptions 
recites  that  It  contains  all  the  evidence.  Aft- 
er the  conclusion  of  the  evidence,  the  court, 
at  the  request  of  the  defendant,  gave  the  af- 
flrnintive  charge  In  behalf  of  the  defendant, 
nod  denied  to  the  plaintiff  the  affirmative 
obnrf;e  in  his  behalf,  which  be  requested  in 
'writing.  Upon  the  introduction  of  all  the 
evidence,  the  court,  at  the  request  of  the  de- 
fendant gave  the  general  affirmative  charge 
in  its  behalf,  and  refused  to  give  the  general 
affirmative  cha^-ge  requested  by  the  plaintiff. 
I»  each  of  these  rulings  the  plaintiff  s^ 


arately  excepted.  There  were  verdict  and 
judgment  In  favor  of  the  defendant  The 
plalntllt  appeals,  and  assigns  as  error  the 
refusal  of  the  court  to  give  the  general  af- 
firmative charge  requested  by  him,  and  the 
giving  of  the  general  affirmative  chai^  re- 
quested by  the  defendant 

Cabftniss  gc  Weakley,  for  appellant  Ed. 
De  Graffenrled  and  Robt  Evlns,  for  appellee. 

TYSON,  J.  On  December  31, 1868,  the  gen- 
eral assembly  enacted  a  general  statute  en- 
titled "An  act  to  authorise  the  several  coun- 
ties and  towns  and  cities  of  the  state  of  Ala- 
bama to  subscribe  to  the  capital  stodc  d  au^ 
railroads  throughout  the  state  as  th^  may 
deem  most  conducive  to  their  respective  in- 
terests." Acts  186B,  pp.  514r^.  By  the  first 
8ectl<m  of  the  act  it  was  provided  that  coun- 
ties situated  upon  or  adjacent  to  the  main  or 
branch  line  of  a  railroad  of  the  state  should 
be  autlMrised  to  subscribe  to  its  capital  stock. 
It  required  that  the  company,  acting  through 
its  ivesldent  and  a  majority  of  Its  directors, 
should  first  submit  to  the  court  of  connty 
commisslonnv  of  the  county  whose  subscrip- 
tion was  sought  a  proposition  that  It  should 
so  subscribe  for  a  named  amount  of  stocii. 
at  a  stated  price,  and  should  pay  for  the 
same  In  bonds  described  In  the  proposition. 
By  the  second,  third,  fourth,  and  fifth  sec- 
tions of  the  act,  an  election  was  provided  for. 
at  whldi  the  question  of  subscription  or  no 
subscription  should  be  submitted  to  the  qual- 
ified Sectors  of  the  county.  The  election.  It 
was  ivovlded,  should  be  held  under  the  direc- 
tion of  the  court  of  county  commissioners, 
within  a  given  time  and  after  a  presoibed  no- 
tice, and  should  be  governed  by  the  laws  re- 
lating to  other  elections,  except  as  changed 
by  the  act.  By  the  fifth  section,  returns  of 
the  Section  were  required  to  be  made  "by 
the  proper  officer  to  the  judge  of  probate  of 
said  county,  whose  duty  It  shall  be  to  receive, 
count,  estimate,  and  publish  the  vote  there- 
of within  a  stated  time,  and  provision  was 
made  for  similar  action  by  the  clerk  of  the 
circuit  court  In  the  event  of  disability  on  tbe 
part  of  the  probate  judge.  Section  6  i»oTides 
that,  if  it  Is  found  that  a  majority  of  the  qual- 
ified etectors  voting  at  the  election  shall  have 
voted  In  favor  of  subscription,  then*  upon 
the  announcement  of  tbe  vote  as  provided, 
tbe  proposition  shall  be  deemed  and  held  to  be 
accepted,  and  tbe  court  of  county  commis- 
sioners shall  be  authorised  to  subscribe  for 
the  stock,  and  to  Issue  bonds  of  the  connty  In 
the  manner  and  to  the  amount  set  forth  In 
the  proposition,  which  shall  be  delivered  to 
the  railroad  company  In  payment  of  the  snl>- 
scrlptlon.  Tbe  ttonda.  It  was  provided,  should 
run  not  less  than  10,  not  more  than  20.  years, 
with  Interest  payable  semiannually.  The  sev- 
enth, eighth,  and  nlnlii  sections  relate  to  tax- 
attMi  tor  the  payment  «f  the  lotersst;  limit- 


Digitized  by  Google 


Ala.) 


GARPBNTER  t.  GREENE  G0UNT7. 


197 


lug  the  rate  of  taxation  to  1  per  centam  on 
the  ralne  of  real  and  persoual  property  In 
any  one  year.  It  la  annecessary  to  notice  the 
remalnlDK  proTlslons  of  the  act,  as  they  re- 
late chiefly  to  ialMcrlptlonB  by  cities  and 

tOWDB. 

On  the  same  day  the  general  assembly 
passed  another  act,  entitled  "An  act  to  amend 
and  rerlee  the  general  acts  Incorporating  tho 
Cnhalia,  Sfarion  &  Oreensboro  Railroad  Com- 
pany, and  to  change  the  name  and  style  of 
said  company."  Acts  1868,  p.  566.  Alter  re- 
citing In  a  preamble  the  several  former  acta 
revised,  the  act  proceeds  to  Incorporate  the 
nrw  company,  prescribe  its  capital  stock, 
etc.  The  sections  of  this  act  material  In  the 
present  case  are  4  and  6.  By  section  4  it 
is  provided  "that  the  courts  of  county  com- 
missioners of  the  respective  counties  through 
which  the  road  shall  pass,  are  respectively 
hereby  authorized  and  empowered  to  make 
subscriptions  to  the  capital  stock  of  said 
company.  In  such  sum  or  sums,  and  payable 
In  such  amounts,  and  at  suuh  times  as  said 
court  may  deem  proper,  and  each  of  said 
courts 'are  further  authorized  to  Issue  bonds 
OD  the  faith  of  the  county  In  such  sums  as 
may  be  deemed  best,  payable  at  such  time, 
(bearing  nut  more  than  8  i>er  cent.  Interest 
per  annum,  as  said  court  may  determine,) 
and  may  sell  said  bonds  to  raise  the  money  to 
pay  the  stock  subscribed,  or  may  transfer 
them  on  such  terms  as  may  be  agreed  upon 
with  said  company,  in  payment  of  the  stock 
subscribed;  and  said  courts  separately  are 
hereby  authorized  and  empowered  to  levy  a 
tax  ou  the  lands  of  their  respective  counties, 
to  pay  the  interest  accruing  on  said  bonds, 
and  to  pay  the  bonds  at  maturity,  and  these 
provisions  shall  be  deemed  irrepealable,  with- 
out the  consent  of  the  bondholders,  until 
paid."  Section  5  authorized  the  municipal 
authorities  of  any  town  or  county  through 
which  said  road  may  run  to  subscribe  to  the 
capital  stock  of  said  road,  with  the  following 
proviso:  "Provided,  that  before  the  said 
commissioners'  court  shall  proceed  to  make 
any  subscription  of  stock  to  said  railroad, 
they  shall  submit  the  question  to  the  electom 
of  said  county,  by  giving  thirty  days'  notice 
of  an  election  to  be  held  for  that  purpose,  and 
the  amount  of  stock  proposed  by  them  to  be 
subscribed;  and  if  two-thirds  shall  vote  In 
favor  thereof,  then  said  subscription  shall 
be  made,  and  not  otherwise,"  etc. 

On  the  eth  day  of  August,  1868,  the  Selma, 
Marlon  &  Stempliis  Railroad  Company, 
through  Ita  president  acting  under  authority 
conferred  by  Ita  board  of  directors,  presented 
its  proposition  to  the  court  of  county  com- 
missioners of  Greene  county,  Inviting  a  sub- 
scription to  its  capital  stock  by  the  county 
in  the  sum  of  $80,000.  payable  In  bonds. 
Said  proposition  recited  that  it  was  made 
under  and  In  pursuance  of  the  authority  con- 
ferred by  the  general  act  of  December  31, 


1868,  and  requested  that  It  be  submitted  to 
the  qualified  electors  of  the  county  under  that 
act.  An  election  was  thereupon  ordered  by 
the  commissioners*  court,  and  held  on  the 
14th  day  of  September,  18C9,  at  which  a  ma- 
jority, but  less  than  two-thirds,  of  the  elect- 
ors participating,  voted  in  favor  of  the  prop- 
osition. The  returns  showing  these  facts 
were  made  to  the  commissioners'  court,  and 
that  court,  at  a  term  held  In  December,  1868, 
subscribed  to  the  stock  as  pro[>osed,  and  di- 
rected that  the  bonds  be  executed  and  de- 
livered to  the  railroad  company.  Thereupon 
the  bonds  were  so  Issued  aod  delivered.  The 
bonds  are  in  the  ordinary  commercial  form, 
with  Interest  coupons  attached.  They  do 
not  state  expressly  under  what  act  they 
were  Issued,  the  recitals  upon  the  subject 
and  relative  to  the  election  being  as  follows: 
"This  bond  Is  issued  under  and  pursuant  to 
an  order  of  the  court  of  county  commission- 
ers of  said  Greene  county,  made  under  au- 
thority of  the  coDstitutlon  of  the  state  of 
Alabama  and  the  laws  of  the  legislature  of 
the  state  of  Alabama,  authorized  by  a  vote 
of  the  people  of  said  county  at  a  special  elec- 
tion held  for  the  purpose  on  the  14th  day 
of  September,  1869."  The  bonds  were  signed 
by  the  probate  Judge,  describing  himself  aft 
"Judge  of  Probate  Court  and  Sx  Offldo  the 
Presiding  OfBcer,  Court  of  County  Couimls- 
Eloners,  Greene  Co.,  Alabama." 

This  action  was  brought  against  the  coun- 
ty to  recover  ui:on  interest  coupons  attached 
to  some  of  these  bonds,  and  the  trial  was  had 
under  an  Agreement  of  .  counsel  as  to  plead- 
ings broad  enough  to  cover  the  questions 
presented  In  the  court  below  and  In  this 
court.  The  foregoing  facts  were  shown  In 
evidence,  and  thei-e  was  also  proof  of  cer- 
tain promises  made  by  the  ofBcers  of  the 
railroad  company  to  citizens  of  Greene  coun- 
ty prior  to  the  subscription,  for  the  purpose 
of  Inducing  a  favorable  vote  on  the  sub- 
scription, which  It  is  claimed  were  never 
fulfiilod.  We  do  not  think  that  a  breach  of 
those  promises  could  affect  the  bonds  is- 
sued under  the  subscription  actually  made. 
The  subscription  having  been  actually  made, 
and  the  bonds  issued  and  delivered  in  pur* 
Buance  of  the  subscription,  on  passing  Into 
the  hands  of  purchasers  for  value  this  ren- 
ders all  such  evidence  unavailable  for  any 
purpose  in  a  suit  upon  the  bonds,  what- 
ever may  have  been  the  right  of  the  county 
to  have  rescinded  the  contract  of  subscrlp- 
tlou  before  the  bonds  were  Issued,  or  to  have 
maintained  an  action  for  a  breach  of  these 
promises  aj;afnst  tho  railroad  company. 

A  preliminary  question  is  presented  as  to 
the  right  of  the  plaiutiflC  to  maintain  this 
suit  Wo  think  the  evidence  shows  tliat  he 
has  such  an  interest  in  the  coupons  as  au- 
thorises him  to  do  so.  It  shows  that  he  had 
the  right  to  do  with  the  bonds  and  coupons 
as  he  pleased.   He  could  give  any  acquit* 
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tance  upon  aiij  consIderatlDn  he  chose,  and 
the  fact  that  he  might  have  to  account  for 
a  part  oC  the  proceeds  to  another  person 
would  not  defeat  his  right  to  sue.  Payment 
could  have  been  efficaciously  made  to  him, 
and  he  can  discharge  the  defendant  from  fur- 
ther Uabiiity  on  them. 

The  bonds  and  coupons  required  no  In- 
dorseiuent  to  pass  the  legal  title  to  hlra.  As 
they  were  given  to  the  plaintiff  to  do  as  he 
pleased  with  in  the  way  of  enforcing  pay- 
ment, In  which  he  had  an  Interest,  he  was 
entitled  to  maintain  the  action.  Berney  t. 
Stelner.  108  Ala.  Jll,  19  South.  800;  KIce  T. 
Hice,  106  Ala.  630.  17  South.  628;  Blbb  T. 
Hall,  101  Ala.  79.  14  South.  98;  Terby 
SextoQ,  48  Ala.  Sll. 

Two  curative  acts  passed  by  the  general  aa- 
sembly  were  introduced  In  evidence,  the  first 
purporting  to  legalize  elections  and  other  pro- 
ceedings had  under  the  general  law  of  De- 
cember 31,  1868.  and  the  other  parp<H^Dg 
to  validate  certain  elections.  Including  the 
election  held  in  Gtreene  county  on  the  14tb 
day  of  September,  1860.  The  title  of  the  lat- 
ter act  is,  "An  act  to  ratify  the  Section  held 
in  the  towns  of  Greensboro  and  Eutaw,  and 
In  the  counties  of  Hale,  Greene  and  Plelcens, 
to  subscribe  atocic  to  the  Sedma,  Marion  & 
Memphis  Railroad  Oompany."  which  was  ap- 
proved March  3.  1870.  In  so  for  as  it  applies 
to  said  election,  its  language  Is  "that  the  elec- 
tion held  in  Greene  county  on  the  fourteoith 
day  of  September,  In  the  year  1869.  at  which 
election  the  qualified  electors  of  said  county, 
by  a- vote  of  ten  hundred  and  eleven  (1,011) 
votes  tor  'Subscription'  and  five  hundred  and 
fifty  (050)  votes  for  'No  subscription,'  voted  to 
subscribe  eighty  thousand  ($80,000)  dollars  of 
stodc  in  the  bonds  of  said  county  of  Greene 
to  the  Selma,  Marion  &  Memphis  Railroad 
Oompany.  ♦  •  •  Said  election  is  *  •  • 
hereby  ratified  and  made  valid  In  all  respects 
and  particulars."  Acts  1868-70,  p.  806.  The 
Important  question  is  whether  or  not  the  elec- 
tion could  be  held,  and  the  subscription  made, 
and  the  bonds  issued,  under  the  general  law. 
It  Is  Insisted  that  the  special  act  amending 
and  revising  the  charter  of  the  CahalHt.  Ma- 
rion &  Greensboro  Railroad  Company,  giv- 
ing the  courts  of  county  commissioners  of  the 
respective  counties  through  which  the  road 
shall  pass  authority  to  subscribe  to  the  cap- 
ital stock  of  the  said  railroad,  repealed  the 
general  law  in  the  counties  embraced  by  the 
special  act  If  It  appeared  that  the  special 
act  necessarily  covered  and  related  to  the 
county  of  Greene,  and  if  It  further  appeared 
that  the  subscription  authorized  by  the  spe- 
cial act  was  the  same  in  all  substantial  re- 
spects as  that  authorized  by  the  general  act, 
the  contention  would  be  sound :  but  the  coun- 
ty of  Greene  Is  not  mentioned  In  the  special 
act,  and  it  is  shown  that  said  railroad  did  not 
pass  through  or  Into  said  county.  The  au- 
thority to  subscribe  under  the  i^cial  act  was 
only  extended  to  the  courts  of  county  com- 


mls^oners  of  tbe  rountles  'through  which 
the  road  shall  pass."  But.  independent  of 
this,  there  Is  no  good  reason  why  both  axHs 
may  not  apply;  and  it  la  a  well-settled  rule 
of  construction  of  statutes  that  one  does  not 
repeal  another  by  implication.  If  both  may 
have  a  distinct  field  of  operation.  Suth.  St 
Const  H  157.  158;  Maxwell  v.  State,  89  Ala. 
160,  7  South.  824;  Cass  Co.  T.  Glllett  100 
U.  S.  585,  25  L.  Ed.  580.  Under  the  general 
act,  the  bonds  subRcrlbed  for,  which  were  to 
j  run  not  less  than  10  nor  more  than  20  years, 
were  to  be  delivered  to  the  railroad  company 
in  payment  of  the  subscription,  and  a  major- 
ity of  voters  was  sufficient  to  determine  the 
subscription,  and  the  tax  to  pay  for  the  bonds 
issued  under  the  subscription  is  to  be  levied, 
as  other  state  and  county  taxes,  upon  real 
and  personal  property;  but  by  the  seven- 
teenth section  thereof  It  is  provided  that  the 
persons  who  pay  the  taxes  on  or  for  the 
bonds  Issued  own  the  stodc  bought  with  the 
bonds  in  the  proportion  that  they  severally 
pay  the  taxes.  A  subscription  under  the  gen- 
eral law  was  therefore,  in  effect  a  subscrip- 
tion by  the  several  taxpayers  of  the  county, 
and  they  became  the  owners  of  the  stodk. 
Under  the  special  act  the  bonds  subscribed 
for  by  the  county  may  be  sold  by  it  and  tbe 
proceeds  used  to  pay  for  the  stock  subscribed, 
or  they  may  be  transferred  on  such  terms 
as  may  be  agreed  upon  with  the  company, 
and  there  is  no  limitation  upon  the  time  they 
are  to  run.  Under  this  act  lands  only  are  to 
be  taxed  for  the  payment  of  the  bonds,  and 
there  Is  no  provision  whereby  the  taxpayers, 
in  any  event,  become  the  owners  of  the  stock: 
the  county,  as  a  municipality,  is  the  owner. 

It  is  evident  that  the  general  assemUy 
might  very  well  intend  or  purpose  that  the 
general  taxpayers  of  the  county  might  sub- 
scribe as  provided  under  the  general  act.  and 
at  the  same  time  have  a  more  restricted  law, 
under  the  special  act.  by  which  the  special 
counties  benefited  by  the  road,  by  Its  pass- 
ing through  their  borders,  might  subscribe  up- 
on a  two-thirds  vote  and  a  tax  upon  the  land 
only.  There  Is  no  absolute  repugnance  be- 
tween the  two  acts,  and,  therefore,  as  tbe 
general  act  was  operative,  there  Is  no  reason 
why  the  subscription  might  not  have  been 
made  as  it  was  made.  This  construdlfm 
gives  a  field  of  operation  for  both.  CSay  Oo. 
V.  Society  for  Savings,  104  U.  S.  079,  26  L. 
Ed.  856. 

It  was  entirely  within  the  competency  of 
the  legislature  to  cure  any  Irregularity  In  the 
conduct  of  the  election  or  the  issuance  of  the 
bonds.  Utter  v.  Franklin,  172  U.  S.  416,  19 
Sup.  Ct.  183,  43  h.  Ed.  498;  Grenada  Co. 
Sup'rs  V.  Broffden.  112  U.  S.  261,  5  Sup.  Ct 
125,  28  h.  Ed.  704;  State  v.  Webb,  110  Ala. 
214,  20  South.  462;  Central  Agricultural  & 
Mechanical  Ass'n  v.  Alabama  Gold  Life  Ins. 
Co.,  70  Ala.  120;  McKemle  v.  Gorman.  68 
Ala.  442.  If  there  was  any  irregularity  what- 
ever in  re^>ect  ot  the  ccmduct  at  the  Section 
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or  ttie  bSDUiee  of  the  bonds,  it  was  cared  by 
tbe  act  approved  March  1.  1870  <Acts  1869- 
70,  p.  280),  lesalblng  and  eonflrmlng  all  acts 
and  things  therefore  done  and  performed  In 
tills  state  tm  railroad  parposee.  In  snbstan- 
tial  compliance  with  the  iffovlslons  of  the 
eeneral  act  of  December  83 ,  1S3S,  above  men- 
timed.  There  does  not  appear,  however,  to 
bare  been  any  Irregularity  In  the  Issuance  of 
■these  bonds,  and  they  are  binding  obligations 
upon  the  defendant  Clay  Oo.  t.  Society  for 
8aTlngs,  sv^pra;  Oreene  Co.  t.  Daniel.  102  TJ.* 
8.  187,  26  li.  Ed.  90;  Chambers  Co.  t.  Clews. 
21  Wall.  317.  22  L.  Ed.  617;  Commissioners 
T.  Bather,  48  Ala.  438.  BeTersed  and  re- 
manded* 


McOBANTT  t.  BAGQ^TT. 
(Sopreme  Court  of  Alabama.   Dec.  20;  1900. 

BBHOVINO  CLOUD  FROU  TITIdE— SJBCTMENT^ 

KB8  ADJUDICATA. 
Plaintiff  had  executed  an  alleged  deed  to  [ 
defendant  cosTeying  10  acrvs  in  fee,  and  the 
timber  on  an  adjoining  70  acres.   Two  actions 
in  ejectment  had  been  brought  by  plaintiff 
against  the  defendant  for  the  10  acres  of  laud, 
in  which  the  validity  of  the  deed  had  been  put 
in  issne.  and  both  snits  had  been  determined  | 
against  the  plaintiff.   £eld,  in  a  proceeding  in 
equity  to  have  the  deed  canceled,  to  remove 
the  cloud  from  the  title  to  the  timber,  that  the 
plaintiff  was  precluded  from  questioning  the  , 
execution  of  the  deed,  as  its  validity  was  res  i 
adjudicata,  ,Bince  there  was  identity  of  the  j 
right  in  the  two  actions  on  which  the  judg' 
ment  was  involved. 

Appeal  from  chancery  court.  Ccmecuh  coun- 
ty; W.  L.  Parks,  Chancellor.  , 

BUi  by  Lucy  McGrantt  against  3.  G.  Bag-  ! 
gett  From  a  judgment  in  favw  of  defend- 
ant, complainant  appeals.  Affirmed. 

Appellant.  I^ncy  McGrontt,  exhibited  her  ' 
bill  of  complaint  In  the  chancery  court  of  | 
Ooae'TUh  county  against  the  appellee,  3.  O. 
Baggctt,  seeking  to  obtain  the  canc^atlon,  , 
as  a  cloud  upon  her  allied  tltl^  of  a  certain 
deed  purporting  to  have  been  made  by  her  to 
appellee,  dated  January  24,  1890,  conveying 
to  appdlee  certain  10  acres  of  land,  together  \ 
with  the  timber  on  certain  other  lands  there- 
in described,  npon  the  ground  that  the  said 
deed  was  never  executed  by  appellant,  or 
any  one  by  her  authority.  The  deed  purports 
to  have  been  a^nowledged  on  the  13th  day 
of  Uarcb,  1800,  by  the  grantor,  before  an 
officer  dnly  antboriaed  to  take  and  certU^ 
such  aehnorrledgments.   The  defendant  an- 
swered this  bill,  denying  that  complainant 
was  the  owner  or  In  posaesatoa  of  the  land  I 
upon  which  was  the  said  ttmbo;  and  al- 
leging the  drcumstancea  of  the  execution  of 
said  deed  by  complainant,  and  further  spe- 
dflcally  alleging  that  oomqilainant  had  thereto- 
fore brought  in  the  circuit  court  of  Conecuh 
cotmty  her  two  s^mrate  actkms  of  ejectment 
toe  tibe  laeorery  of  the  10  acres  described  In  ; 
the  deed  sought  to  be  eaaeeled;  that  In  each 
of  said  .sodtB  then  wu  a  trial  upon  their 


merits,  and  that  the  issue  tn  each  of  said 
suits  tried  and  determined  .was  the  validity 
of  said  deed  sought  to  be  canceled;  that 
judgment  was  rendered  In  each  of  said  suits 
hi  favor  of  defendant;  and  that  the  question 
sought  to  be  presented  and  determined  by 
the  said  blU  of  complaint  was  res  adjudicata. 
Copies  of  the  summonses  and  complaints  and 
judgments  In  said  actions  of  ejectment  were 
made  exhibits  to  said  answer.  The  evidence 
introduced  substaiTtlaJly  proved  the  arer- 
meuts  of  the  answer.  On  the  final  submis- 
sion of  the  cause  on  the  pleadloj^s  and  proof, 
the  chancellor  rendered  a  decree  denying  the 
relief  prayed  for.  and  ordering  the  appeal 
dismissed.  From  this  decree  the  complain- 
ant appeals,  and  assigns  as  error  the  rendi- 
tion of  said  decree. 

J.  F.  Jones,  for  ^pellant  Lomu,  Crum 
&  Well,  for  appellee. 

8UABFE,  J.  To  remoTs  an  alleffsd  dond 
from  her  title  to  the  timber  hiterest  In  70 
acres  of  land,  complainant  seeks  to  have 
canceled  a  writing  which  purports  to  be  a 
deed  from  her  to  defendant  conveying  the 
timber  Interest  In  question,  together  with  the 
fee-simple  Interest  In  an  adjoining  10  acres. 
The  alleged  ground  for  relief  is  tliat  com- 
plainant nevor  executed  such  a  deed.  It  Is 
prov«a  that  complainant  has  twice  sued  the 
defendant  in  ejectment  for  the  10  acres  of 
land,  and  that  In  both  suits  the  execntlon  of 
this  deed  was  the  main  question  at  Issue,  and 
further  that  In  both  suits  judgment  was  ren- 
dei*ed  on  verdict  for  defendant  By  those 
judgments  complainant  Is  precluded  from 
showing  In  this  suit  that  ab&  did  not  exe- 
cute the  deed.  The  general  rule  Is  that  an 
adjudication  estops  the  parties  to  ntupea  the 
controversy  determined  by  it  2  [Mcfc.  Dig. 
DSO.  Though  the  property  Involved  be  dot 
the  same  In  both  suits,  yet  if  there  Is  Identl- 
tjr  In  the  right  upon  which  the  judgment 
was  Invoked,  and  If  that  right  was  properly 
wlUiIn  the  Issues  of  the  first  suit,  and  was 
therein  actually  contested,  tried,  and  deter- 
mined upon  Its  merits,  the  parties  are  bound 
to  that  result  in  the  secoud  suit  Crowder 
V.  Mining  Co.  aast  tenn)  2»  South.  847;  Lld- 
deU  T.  Cbldester,  84  AhL  506,  4  South.  426; 
Heard  T.  Pulaski,  80  Ala.  S02.  2  South.  343; 
Boyle  T.  Wallace.  81  Ala.  352,  8  South.  104; 
Blssell  T.  Spring  Valley  Tp..  124  U.  S.  225,  8 
Sup.  Ct  405,  31  L.  Ed.  411;  Cromwell  v.  Sac 
Co.,  04  V.  S.  SDl,  24  Ll  Ed.  195;  Jacobson  v. 
MUler.  41  Mich.  DO,  1  N.  W.  1013;  Van  Fleet 
Former  Adj.  SS  1,  272.  And.  to«how  that  the 
matter  Tns  so  actually  put  In  contest  and  ad- 
judicated, parol  proof  m^  be  looked  to, 
when  the  record  of  the  first  suit  falls  to  dis- 
pose the  fact  Chamberlain  GaiUaid,  26 
Ahu  604;  Strauss  v.  Meerttef,  64  Ala.  209. 
In  Smith  T.  Kemochan,  7  How.  198,  12  L. 
Ed.  666,  It  was  held  that  a  decree  upon  the 
validity  of  a  mortgage  had  In  a  court  of 
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Chancery  was  binding  upon  the  parties  In  an 
action  of  ejectment  dependent  upon  the  same 
mortgage;  and  the  rule  iB  not  different 
where,  as  between  these  parties,  the  deed's 
validity  has  been  first  established  in  eject- 
ment, and  Is  afterwards  assailed  In  chan- 
cery. Under  onr  statute,  two  judgments  In 
ejectment  for  the  defendant,  founded  on  the 
same  title,  conclude  the  controversy,  and  to- 
gether must  be  given  the  same  binding  force 
as  would  be  given  to  s  single  judgment  In 
another  form  of  suit  In  Boyle  v.  Wallace, 
supra,  the  validity  of  a  mortgage  conveying 
both  land  and  personal  property  had  been 
tried  in  a  suit  for  the  land.  In  the  then 
pending  suit,  which  was  for  the  chattels,  and 
founded  upon  the  same  mortgage,  the  conrt 
recognized  as  a  valid  principle  that  if  the 
fact  of  validity  bad  been  adjudicated  by  two 
judgments  In  ejectment,  Instead  of  one,  the 
parties  would  have  been  concluded  tfaeretm 
In  the  suit  for  chattels.  The  decree  will  be 
affirmed. 


BROWN  v.  STATE. 

(Supreme  (jourt  ot  Alabama.    Dec.  20,  1900.) 

IIOMICIDS— VBNIRB— SBRVICB  OF  LIST  ON  DB- 
FBNDANT  —  OURINO  ERROR  —  MISNOMER  — 
REASONABLE  DOUBT-MISLEADINQ  INSTRUC- 
TIONS. 

1.  Under  Oode,  %  5273,  providioK  that  a  de- 
fendant indicted  for  a  capital  oEtense,  or  bia 
coanse),  must  be  served  with  a  copy  of  the 
venire  at.  least  one  day  before  the  trial,  the 
failure  to  place  tbe  Dames  of  persons  drawn  to 
complete  the  panel  after  a  part  of  the  regular 
venire  had  been  excused  on  the  list  of  the  ve- 
nire furnished  defendant  constitutes  reversible 
error.  . 

2.  Where  the  names  of  all  the  venire  were 
not  on  the  list  famished  defendant,  as  requir- 
ed by  Code,  $  5273,  tho  fact  that  tbe  court  of- 
fered to  put  the  omitted  names  in  the  box  to 
be  drawn  did  not  cure  the  error. 

3.  ^^'here  a  venireman  was  summoned  as  J. 
P.  W.,  and  stated  that  his  name  was  Joseph 
P.  W.,  bnt  that  he  signed  checks  and  other  in- 
struments J.  P.  W..  it  was  not  an  abuse  of 
discretion  to  refuse  to  quash  tbe  venire  on  the 
ground  of  misnomer  in  W.'s  name. 

4.  A  charge  that  the  proof  must  satisfy  the 
jury  of  defendant's  guilt  beyond  all  reason- 
able supposition  of  innocence  to  authorize  a 
conviction  was  properly  refused  as  demanding 
a  higher  degree  of  proof  than  the  law  requires. 

5.  A  chnrge  that  a  reasonable  doubt  may  ex- 
ist, though  the  evidence  reasonably  satisfies 
the  jury  that  defendant  Is  guilty,  was  properly 
refused  as  misleading. 

Appeal  from  circuit  court,  Washington 
county;  William  S.  Anderson,  Judge. 

Jolinnie  Brown  was  convicted  of  murder, 
and  he  appeals.  Reversed. 

After  the  conrt  overruled  tlie  motion  to 
quash  the  venire,  the  names  of  the  jurors  up- 
on the  lists  served  upon  tbe  defendant  w^e 
pliK.'od  In  a  hat,  each  uame  on  a  separate  slip 
of  paper.  The  bill  of  exceptions  recites  that 
"the  court  offered  to  put  the  names  of  George 
S.  Dickson  and  Z.  T.  Hill  In  the  hat  also,  but 
the  defendant's  attorney  replied  that  he  had 


no  answer  to  make  to  the  offer,  and  the 
names  were  not  phiced  in  the  hat"  As  tbe 
organisation  of  ttie  jury  proceeded  by  the 
drawing  of  the  separate  slips  of  paper  with 
the  name  of  a  juror  thereon,  the  name  of  one 
J.  P.  Wheat  was  called.  A  juKff  answered  to 
this  name,  and,  after  being  duly  sworn,  tes- 
tified that  his  name  was  Joseph  P.  Wheat; 
that  J.  P.  Wheat  were  his  initials;  that  he 
was  generally  called  Joe;  that  he  received 
letters  and  signed  checlES  and  other  papers  as 
.  J.  F.  Wheat  Thereupon  tbe  defendant  mov- 
ed the  court  ta  discard  tiie  name  of  the  Ju- 
ror J.  P.  Wheat  and  to  order  the  afaeiiff  to 
summon  from  tbe  qualified  dtlsens  of  tbe 
coun^  another  juror  to  fill  the  place  of  J.  P. 
Wheat  upon  the  grounds  that  there  was  a 
misnomer,  and  because  the  name  Joseph  P. 
Wheat  did  not  appear  on  the  lists  served  on 
the  def«ida&t.  The  court  overruled  this  mo- 
tion,  and  ttxe  defendant  duly  excepted.  There 
were  similar  motions  and  rulings  In  r^er- 
ence  to  several  of  tbe  jurors  whose  names 
were  drawn  from  the  bat  Upon  the  Intro- 
duction of  all  the  evidence,  the  defendant  r^ 
quested  the  court  to  a^ve  to  the  jury,  among; 
others,  the  following  written  charges,  and 
separately  excepted  to  the  courts  refusal  to 
give  each  ot  tbem  as  asked:  (1)  "The  court 
cliarges  tbe  jury  that,  to  authorise  a  con- 
viction In  this  case,  the  ptoot  must  do  more 
than  reasonably  satisfy  tbe  jury  of  the  guilt 
of  the  defendant;  it  mt»t  go  to  the  extent 
of  satisfying  the  jury  of  bis  guilt  beyond  all 
reasonable  doubt  or  supposition  of  Inno- 
cence." aSS)  "The  conrt  chnrges  the  jury  that 
a  reasonable  doubt  may  exist  although  tbe 
evidence  reasonably  satisfies  the  jury  that 
the  defendant  Is  guilty." 

G.  C.  Klmbrough  and  Bromberg  &  Hall,  for 
appellant  Chas.  G.  Brown,  A.t^.  Gen.,  for 
the  State. 

TYSON.  T.  On  the  Sth  day  of  Uarch. 
which  was  Thursday  of  the  first  week  of  the 
term  of  the  court,  the  defendant  was  ax- 
ralgned  t^n  the  Indictment  and  the  14tb 
day  of  March,  being  Wednesday  of  the  fol- 
lowing wedc  of  the  term,  was  set  for  tlie 
trl^  of  l^e  case.  A  apecLtl  venire  was  drawn, 
consisting  of  25  names,  which  the  afaeiia  was 
ordered  to  summon.  The  court  made  a  fu^ 
ther  order  directing  a  list  of  the  names  to  be 
made,  and  that  tbe  sheriff  serve  this  list  of 
special  jurors,  with  a  list  of  jurors  drawn 
and  summoned  for  the  second  week  and  a 
copy  of  the  indictment  upon  the  defendant 
one  entire  day  before  tbe  day  set  for  the 
trlaL  These  orders  appear  to  have  been 
compiled  with.  On  the  day  set  for  tbe  trial, 
on  motion  of  detoidant  the  venire  was 
quashed,  and  Friday,  th^  16(3i,  of  the  same 
week,  was  set  for  the  trial  of  the  case.  Again 
a  special  venire  consisting  of  25  spedftl  Jurors 
was  drawn,  and  an  (Wd«r  issued  to  the  she^ 
Iff  to  summon  tbrnot  and  a  Ube  ordw  entered 
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dfrectlDg  a  list  of  the  nnmes  to  be  made  out, 
whtcb  was  done,  and  the  sheriff  directed  to 
serve  upon  defendant  this  list  of  special  ju- 
rors, together  with  the  panel  of  petit  Jurors 
organized  for  the  week,  and  a  copy  of  the 
Indictinoit,  one  entire  day  before  the  day 
net  for  the  trial.  These  proceedings  were  In 
fn>tiii^lance  with  the  statutes  regulating  them. 
Code.  H  5001,  5005,  5273.  On  Friday,  when 
tbe  case  was  called  for  trial,  the  defendant 
again  moved  the  court  to  quash  the  venire 
upon  several  grounds.  Among  the  grounds, 
there  are  several  which  urge  the  objection 
that  the  list  of  Jurors  served  upon  the  de- 
fendant does  not  contain  all  the  names  of 
the'  Jurors  constituting  the  panel  of  petit  ju- 
rors organized  tor  the  week,  In  that  tiie 
names  of  Z.  T.  Hill  and  Ge*rge  S.  Dickson 
were  omitted.  The  record  shows  that  there 
were  upon  the  venire  of  jurors  for  ttie  second 
week  26  names,  all  of  whom  were  summoned 
and  appeared  when  the  juries  for  the  week 
were  organized.  Of  this  number  4  were  ex- 
cnaed  by  the  court  for  sufficient  reasons 
phown,  reducing  the  number  to  22.  In  or- 
der to  complete  the  panels,  HIU  and  Dickson 
were  summoned,  sworn,  and  Impaneled  as 
jurors  for  the  week.  They  constitnted  a  por- 
tion of  the  panel  of  petit  jurors  organized  for 
tbe  week,  and  their  names  should  have  been 
Dpon  tbe  list  served  upon  the  defendant  Hill 
and  Dickson  were  not  talesmen,  but  were  r^- 
ular  jurors  tor  tbe  week.  The  case  of  Jack- 
son V.  State.  77  Ala.  18,  coiMrtniing  section 
47G3  of  the  Code  of  1876,  Is  not  an  authority 
against  tbl8  proposition.  Section  4763  made 
no  provision  for  completing  the  Juries  In  the 
event  the  panels  were  reduced  below  the 
requisite  number.  Resort  had  to  be  had  to 
ftectlon  4764  for  that  purpose,  and  that  sec- 
tion only  provided  for  the  summoning  of 
talesmeu,  who  could  not  be  required  to  serve 
longer  than  one  day.  The  offer  of  the  court, 
while  the  names  were  being  drawn  under 
iK-i-tlon  5000  of  the  Code,  to  put  these  two 
names  In  the  box  to  be  drawn,  cannot  cure 
the  error  committed  In  leaving  their  names 
off  the  list  which  was  served  upon  tbe  de- 
fendant. He  was  entitled  to  have  them  serv- 
ed upon  him.  or  on  counsel  appearing  for 
him,  at  least  one  entire  day  before  the  day 
set  for  the  trial  of  the  case.  This  is  the  plain 
mandate  of  the  statute,  and  It  must  be  obey- 
ed. Code,  i  5273.  If  these  two  names  could 
be  omitted,  then  any  number  could  be;  and. 
If  any  number  could,  all  could  be.  So.  by  a 
process  of  diminution,  it  allowed,  the  statute 
would  be  abrogated. 

There  was  no  error  in  the  r^sal  of  tbe 
court  to  discard  tbe  names  of  the  Jurors 
when  drawn  for  the  purpose  of  making  up 
the  Jury  to  try  the  case,  and  to  order  the 
sheriff  to  summon  othera  to  supply  their  pla- 
ces, because  the  names  of  these  jwrsons  were 
shown  by  the  Initial  letters  of  their  names, 
instead  of  by  their  full  names. 

The  only  other  matter  to  which  an  ezcep- 


t!on  was  reserved  wa?  the  refusal  of  two 
written  charges  requested  by  the  defendant 
Tbe  first  of  these  was  vicious  In  requiring  the 
proof  of  the  defendant's  guilt  to  go  to  the  ex-  • 
tent  of  satisfying  the  Jury  beyond  all  reason- 
able supposition  of  his  Innocence.  Morris  v. 
State  (Ala.)  27  South.  336.  Tbe  second  was 
argumentative  and  misleading.  For  the  error 
pointed  out,  the  judgment  It  rer^raed,  and 
the  cause  remanded. 

TATUM  V.  TAHN  et  al. 
YAHN  et  al.  v.  TATUM. 
(Supreme  Coort  of  Alabama.   Dec.  20,  IttOO.) 

CHATTEL  MORTOAGBS  —  FORECLOSURE  —  DE- 
CREE—FINALITY FOR  APPEAL  PURPOSES- 
ALLOWANCE  OP  CREDIT— ITEM  NOT  Pl,EAD- 
ED— REFERENCE-REVIEW  —  RECORD  —  EVI- 
DENCE. 

1.  A  decree  on  tbe  foreclosure  of  a  chattel 
mortgage  declared  that  complninants  were  en- 
titled to  relief,  and  ordered  a  reference  to 
state  the  account.  HOd,  that  the  decree  was 
not  final,  for  the  pnrpoae  of  an  appeal,  but  in- 
terlocutory. 

2.  Chancery  Practice  Rule  No.  76,  declaring 
that  teetimony  not  offered  and  noted  by  the 
register  aa  it  prescribed  must  not  be  consider- 
ed as  a  part  of  the  record,  nor  be  considered 
by  the  chancellor,  is  mandatory;  and  it  was 
error  to  allow  a  credit  to  defendant  on  tore- 
cloaare  of  a  chattel  mortgage  where  his  evi- 
dence, on  which  alone  the  allowance  was  prop- 
er, was  not  offered  or  noted  by  the  register. 

3.  On  foreclosure  of  a  chattel  mortgage,  it 
was  error  to  allow  defendant  a  credit  for  an 
item  not  pleaded  or  claimed  in  any  form  as 
a  payment  on  the  mortgage  debt 

Appeal  from  chancery  court,  Oraera  coun- 
ty; Jere  N.  Williams,  Chane^lor. 

Action  by  3.  Tnhn  and  another  agahurt  A. 
F.  Tatnm.  From  a  decree  for  complainants, 
defendant  appeals,  and  plaintiffs  assign  cross 
errors.  Reversed  oa  cross  asBlgnmmts  of 
error. 

The  bill  In  this  case  was  filed  by  3.  Tahn 
and  G.  L.  Simmons,  complainants  below, 
who  are  apiwllants,  against  A.  F.  Tatum,  de- 
fendant and  its  real  purpose  was  to  foreclose 
a  mortgage,  given  by  defendant  to  complain- 
ants on  tbe  <ith  July,  1S96,  on  a  steamboat, 
her  appurtenances  and  belongings.  It  is  al- 
leged in  the  bill,  that  "the  notes  (described 
in  the  mortgage)  for  the  security  of  which 
the  mortgage  was  given  (amounting  to  ¥1,- 
500),  are  all  due  and  unpaid,  and  that  re- 
spondent has  refused,  on  demand  by  peti- 
tionM-s  (complainants),  to  pay  the  same,  or 
either  of  them."  Tlie  notes  bore  12  per 
cent,  per  annum  interest,  and  were  each 
past  due  at  the  date  of  the  filing  of  the  bill. 
It  was  provided  In  tbe  mortgage,  that  In  case 
of  failure  to  pay  any  of  said  notes,  wltli  the 
interest  thereon,  the  mortgage  should  be  sub- 
ject to  foreclosure,  and  alt  tbe  costs  and  ex- 
penses, Including  such  reasonable  attorney's 
fees  as  might  be  Incurred  by  complainants  in 
that  behalf,  should  be  paid,  for  which  the 
mortgage  was  to  stand  as  security.' 

The  prayer  for  relief ,— to  state  it  tobstan- 
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tlid^  m  pmyed«p-«u  for  a  retaeace  to  the 
register  to  take  and  atate  an  account  to  aa- 
eertain  and  r^iort  wfaat  uaount  moaey  in- 
Glndii^c  Legal  Interest  and  reaBonaUe  attor- 
ney's fee  was  due  complainants;  tbat  on 
final  bearing.  It  be  decreed  that  complainants 
were  entitled  to  reUef;  tbat  tbe  security 
(property)  embraced  In  tbe  mortgage  be  sold, 
and  tbe  proceeds  applied  to  the  costs  Incur- 
red; to  tbe  payment  of  reasonable  attorney's 
fees;  to  tbe  payment  pro  tanto  of  the  In- 
debtedness secured  by  tbe  mortgage,  and  tbe 
balance,  If  any,  to  respondent;  that  respond- 
ent be  barred  from  the  equity  of  redemption, 
and  tta  g«teral  relief. 

The  answer  denied  that  the  said  notes 
were  due  and  unpaid,  and  that  defendant  re- 
fused on  complainants'  demand,  to  pay  said 
noteb  or  ^tber  of  them.  It  also  set  up,  that 
complainants  executed  to  defendant  a  bUt  of 
sale  to  said  steamboat,  whereby  they  cove- 
nanted and  warranted  that  the  boat  was  then 
free  from  all  Incumbrances,  that  they  would 
warrant  and  defend  the  title  of  said  boat 
against  tbe  claims  of  all  persons;  that  after 
tbe  sale  various  creditors  of  said  boat  pre- 
sented to  him  their  claims  and  demands 
against  her.  and  threatened  that  unless  the 
paymoit  thereof  was  made,  tb«y  would  pro- 
ceed onder  tbe  admiralty  laws  trf  tbe  Dblted 
States,  to  Niforce  their  said  claims;  tbM  to 
avoid  the  trouble  and  expense  incident  to 
such  ^nceedlttgs  and  lltlgatltHi,  and  also, 
by  the  express  consent  and  by  the  direction 
of  complainants,  he  paid  tbe  various  Items 
of  debts  owli^  by  said  boat,  as  per  state- 
ment attached  as  Exhibit  Na  **2,'*  amounting 
In  the  aggregate  to  1901.91.  In  that  state- 
ment, appear  the  names  of  a  large  number  of 
persons  to  whom  the  amounts  set  opposite 
th^  names  are  matted  as  paid.  Proofs 
were  taken  the  examination  of  a  number  of 
witnesses  on  each  side. 

At  tbe  spring  term,  1898,  and  on  tiie  26th 
Ai»11,  tbe  cause  was  submitted  on  the  bill 
and  answns,  and  the  complainants  offered 
the  dqiosltlons  of  five  witnesses,  whose  names 
were  noted  by  the  register.  By  the  note  of 
testimony,  the  defendant  offered  no  evldmoe. 
The  note  zedtes,  as  to  thls^  *mie  def«idant 

submits  on    and  offers  tbe  depositions 

of  

Tbe  chancellor,  on  the  same  day  of  tiw 
submission,  rendered  what  purports  to  be  a 
final  decree.  It  redtes,  "This  csuse  Is  sub- 
mitted for  final  decree  on  pleadings  and  i 
proofs.  On  consideration  it  Is  ordwed,  ad- 
Judged  and  decreed,  that  complainants  are 
mtltled  to  relief  A  reference  was  further 
ordered,— to  quote  the  language  of  the  de- 
cree,—*to  ascertain  what  amounts  have  been 
paid  on  the  notea  secured  by  the  mortgage, 
and  that  he  (the  register)  r^ort  to  tbe  chan- 
cellor In  vacation.  Tbe  plea  of  usury  la  sus- 
tained, and  complainants  will  not  be  allowed 
any  Interest,  and  will  pay  the  costs,  of  the 
proceeding.  The  amounts  of  Exhibit  '2*  to 
tbe  answer  will  be  allowed  on  the  reference, 


as  payments  on  Ilia  mffftgage  IndSbtednesa 
Tbe  register  will  not  allow  Interest  on.  tbe 
credits  in  Exhibit  '2.' " 

Evidence  was  introduced  on  tbe  reference 
by  eadi  party,  and  many  witnesses  examin- 
ed. Tbe  register  made  and  filed  hla  re- 
port  in  the  cause  on  the  2Gth  May,  1608,  In 
which  he  stated,  that  he  bad  allowed  as 
credits  on  the  mortgage,  tiie  several  Items 
mentioned  in  Exhibit  No.  "2,"  without  Inter- 
est; further  tbat  respondent  was  entitled  to 
the  additional  credite  on  the  mortgage  at 
$296.40;  m  the  1st  Biay.  1897.  and  to  9181.0S. 
on  January  1,  1897.  and  that  aald  nutr^age 
debt  had  been  ov^^aid  by  $79.89. 

The  complainants  filed  many  exceptions 
to  the  report  ot  the  register. 

At  the  nexUensnIng  term  of  the  court,  as 
appears,  the  cause  was  submitted  tm  the  re- 
port of  the  register  without  note  of  testi- 
mony, and  tbe  chanoeller  mdered  a  decree 
thereMi,'  In  whldi  he  modified  the  finding  of 
tbe  register,  to  the  extent  of  disallowing  the 
credit  of  $1SL0S,  as  allowed  by  tbe  register, 
but  allowed  tbe  credit  of  $881.88  as  allowed 
by  him,  to  stand,  with  interest  added,  and 
allowing,  also.  10  per  cent  thereon  as  attor- 
ney's fees;  making  ^96l40  as  the  amonnt  the 
chancellor  ascertained  to  be  owing  by  re- 
spMident  to  eomplalnanto  on  tbe  mortBage. 
and  decreed  a  sale  by  the  register.  If  the 
same  together  wltti  the  oosts  of  suit  was  not 
paid  in  20  days.  Tbe  defendant  appealed, 
and,  by  consent  the  complalnanto  filed  cross 
assignments  of  error. 

P.  N.  Hickman,  fw  A.  F.  Tatnm.  Uulkey 

6  llulkey.  for  Tahn  ft  Simmons. 

HARALSON,  J.  L  Tbe  deoee  of  April 
26,  1808,  although  purporting  to  be  final,  was 
not  under  our  dedslone,  a  final  but  an  in- 
terlocutory decree.  The  blU  averred  tiiat  tbe 
notes  secured  by  the  mortgage  had  not  been 
paid,  but  remataided  due  and  unpaid.  Tbe  an- 
awer  denied  this,  and  whether  the  notes  had 
been  paid  or  not  presented  aae  of  file  equi- 
ties upon  which  complainants  rlglit  to  relief 
depended,  and  this  Issue  of  IndebtedneBs  vd 
non  of  defendant  to  complainants,  waa  not 
determined  by  said  decree.  A  reference  to 
the  register  iras  ordered  by  the  decree,  to 
ascertain  the  Mate  of  the  aeoounts  between 
the  parties:  The  statunent  In  the  decree 
that  complainants  were  entUled  to  nUel, 
I  was  iHDvlstonal,  dependent  upm  the  flaet, 
whether  on  a  statement  of  Ibe  account  to  be 
taken.  It  was  ascertained  that  defendant 
was  indebted  to  ciHnidalnants  on  said  mort- 
gage notes.  KImbrell  v.  Rogers,  90  Ala.  Sift, 

7  South.  241;  Savage  t.  JtOmmm  (Aia.)  2S 
Boutb.  S47. 

2.  Rule  76  of  diancery  practlee  prescribes, 
that  on  tbe  bearing,  after  a  statement  of  the 
ease,  "the  complainant's  oounad  must  then 
offer  bis  testlnumy  In  Alef.  namtag  the  wlt- 
nesses  and  other  tesUmODj,  of  which  the  reg^ 
ister  must  make  a  note;  ud.  then,  that  of 
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defendant  must  be  offered,  and  noted  tty  tbe 
register,  to  which  complainant.  In  Uke  man- 
ner, mint  offer  bis  relrattlng  testlmoay.  Any 
testimony  not  offered  In  this  way,  and  noted 
by  tbe  reclster  on  the  mlnates,  .mtut  not  be 
considered  as  any  part  of  tbe  record,  nor  be 
considered  by  the  chanceUor."  This  rale  is 
mandatory  and  prohibits  Uie  consideration  of 
any  testimony  not  otTered  and  noted  as  pre- 
scribed. Reese  t.  Barker.  SB  Ala.  474.  6 
South.  866;  Ham  t.  Ck>uncil,  100  Ala.  200, 
14  Sontb.  8. 

On  the  sobmlsslon  of  tbe  cause  in  the  first 
instance,  no  testlmoi^  was  offered  by  the 
defendant  and  none  noted  as  required  by  this 
rale,  bat  comi^lnants*  alone  wax  offered 
and  noted. 

3.  Tbe  chancellor.  In  the  first  Interlocutory 
decree  rendered,  on  April  2C,  1898,  directed 
the  register  to  allow  as  payment  on  com- 
plainants* notes  and  mortgage,  the  amounts 
shown  by  Exhibit  2  to  defendant's  answer, 
aggregating  $901.91.  This  credit  could  have 
been  adjudged  as  proper,  alone  upon  tbe  evi- 
dence of  the  defendant,  none  of  which  was 
offered  by  him  on  the  submission  of  the 
cause,  and  noted  as  required  by  said  role  of 
chancery  practice;  The  evidence  offered  and 
noted  by  tbe  complainants,  did  not  sustain 
this  credit,  but  tended  to  show  that  it  was 
an  Improper  one.  It  was  erroneous,  there- 
toK,  to  direct  by  lald  decree,  that  It  Bbonld 
be  al]f>wed. 

The  register,  on  the  execution  of  the  refer- 
ence ordered  by  said  decree  of  April  25,  1898, 
reported  to  the  court,  that  aa  directed  by 
said  decree,  he  allowed  as  a  credit  on  the 
mortgage  sought  to  be  foreclosed  by  com- 
plainants, the  several  Items  mentioned  in 
Bald  Exhibit  Ma  2,  attached  to  defendant's 
answer,  and,  also,  his  findings  In  other  re- 
spects, reporting  as  the  result  of  his  findings, 
that  complainants*  mortgage  debt  had  been 
overpaid  by  $79.39.  Tbe  complainants,  Yabn 
A  Simmons,  filed  many  exceptions  to  this  re- 
port, and  the  defendant,  Tatum,  did  not  file 
any.  At  the  ensuing  term  of  the  court,  tbe 
cause  was  submitted  again  "for  decree  upon 
the  reference  taken  and  held  before  tbe  regis- 
ter •  •  •  imon  the  exceptions  thereto 
filed  by  tbe  complainants."  We  construe  this 
snbnilssion  as  one  for  final  decree  in  the 
cause,  as  well  as  upon  the  report  of  the  reg- 
ister and  complainants*  exceptions  thereto. 
The  court  bo  treated  It  and  proceeded  to  ren- 
der a  final  decree  In  tbe  cause,  confirming 
the  register's  report  in  its  allowance  of  said 
credit  of  1901.91,  and  one  of  the  other  two 
credits  allowed  by  him,  and  dlBaltowlng  the 
other,  and  as  thus  corrected,  the  report  was 
con^rmed.  The  court  for  Itself  ascertained 
the  amount  due  by  respondent  to  complain- 
ants to  be  the  sum  of  $381.88,  for  which  It 
rendered  a  decree  against  defendant,  and  or- 
dered the  mortgaged  property  sold  by  the 
register.  In  the  manner  directed  In  the  de- 
cree. If  the  defendant  failed  to  pay  said 
stun  within  20  days.  The  error  in  the  first 


intoriocntory  decree.  In  directing  said  cred* 
Its,  amounting  to  $901.91,  against  complain- 
ants, was  carried,  and  appears  In  the  final 
decree,  rendering  it  ia  this  respect,  also^  nee* 
essarily  erroneous. 

4.  Tbe  claim  of  $181.08  allowed  by  tbe  reg- 
Istv  and  by  tbe  court  in  confirmation  of  bis 
report,  as  a  credit  on  complainants'  mwtgage, 
was  not  pleaded  or  claimed  in  tbe  answer  In 
any  form,  as  a  payment  on  the  mortgage 
debt,  and  the  only  ground  upon  which  It 
could  be  allowed  as  a  credit,  was  as  a  pay- 
ment, properly  claimed  aa  such,  or  as  a  set- 
off which  could  be  allowed  only  on  cross  biU. 
This  principle  applies  as  well  to  the  credit  of 
$290.40.  allowed  by  the  raster  and  disallow- 
ed by  tbe  court,  and  was  sufficient,  If  not  for 
other  reasons,  for  Its  disallowance.  Beall  v. 
McOehee.  Z7  Ala.  438;  Weaver  t.  Arown,  87 
Ala.  533.  e  South.  354;  Marlowe  Boffon, 
102  Ala.  510,  14  South.  790. 

The  decree  Is  reversed  on  the  main  appeal 
and  the  cross  appeal  and  the  cause  remand- 
ed. The  appellant  in  the  main  appeal  and 
the  appellee  In  the  cross  appeal.  A,  F.  Xatum, 
will  pay  tbe  costs  of  the  appeallL 

Reversed  and  remanded. 


TALLA8SEE  FAIXS  MFG.  CO.  t.  WEST- 
ERN RT.  OF  AX4ABAMA. 

<Suprune  Ooort      Alabsioa.    Dec  20;  1900.) 

GARRIBRS-JTTDOHBNT  —  RBCITAtS  —  CUSTOM 

TO  TART  bii;l  Or  UDma  —  rbasonabls 

TIME  FOR  REMOVAL  OF  FRBIQHT-I4IABIL- 
ITT. 

1.  A  Judgment  entry  that  on  "demurrer  to 
pleas  3,  4,  5,  6,  and  9,  said  demurrer  Is  over- 
ruled, and  demurrer  to  replications  to  fourth 

flea  lUBtained,"  etc.,  does  not  constitute  a 
udgment  either  sustaining  or  overruling  the 
demurrer,  and  hence  a  party  can  take  nothing 
by  assignments  of  error  based  thereon. 

2.  Notwithstanding  a  bill  of  lading  provided 
that  the  railroad  company  wonld  not  be  liable 
as  a  common  carrier  after  the  freight  had 
reached  its  destination,  public  policy  so  modi- 
fied the  contract  as  to  give  the  consignee  a 
reasonable  time  within  which  to  remove  the 
goods  after  arrival  before  such  liability  ceased. 

8.  Where  a  bill  of  lading  expressly  provided 
that  the  carrier  would  not  be  liable  aa  a  com- 
mon carrier  after  the  arrival  of  the  goods  at 
their  destination,  and  the  bill  was  tree  from  am- 
biguity, evidence  that  a  custom  existed  allow- 
ing plaintiff  more  than  a  reasonable  time  In 
wbidt  to  remove  frei^t  waa  properly  exdaded, 
since  evidence  of  a  local,  particular  usage  was 
not  admisaible  to  change  the  written  contract; 
such  usage  being  In  existence  at  the  time 
of  the  execution  of  the  contract;  and  eaEpressIy 
stipulated  against. 

4.  Haintiirrcceived  487  bales  of  cotton,  which 
had  been  shipped  over  defendant's  road.  Plain- 
tiff immediately  began  to  haul  the  cotton  In 
wagfHiB  to  Its  factory,  which  waa  six  miles 
distant.  The  station  platform  would  only  hold 
about  100  bales,  and  tbe  rest  were  allowed  to 
remain  in  tbe  cars  until  room  was  made  for 
them  on  the  platform.  Six  days  after  its  ar- 
rival 108  bales  on  the  platform  and  25  bates 
In  a  car  were  destroyed  by  fire.  Held,  that 
such  six  days  waa  a  reasonable  time  within 
which  the  cotton  might  have  been  removed,  aa 
a  matter  of  law,  and  hence  tbe  UaUHty  of  the 
defendant  aa  a  common  carrier  had  ceased.  as- 
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der  the  bill  of  ladlni,  proTldins  that  liability 
as  a  carrier  ceased  on  the  arrival  of  the  goods 
at  their  destination. 

Appeal  from  circuit  court,  Mmtsomery 
county;  J.  C.  Rlchardsrai.  Judge. 

Actim  by  the  Tallasaee  Falls  Manufactur- 
ing Company,  for  the  use  of  Insurance  .com- 
panies, against  the  Western  Railway  of  Ala- 
bama, for  cotton  destroyed  by  Are.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals. Affirmed. 

The  first  count  of  the  complaint,  which 
was  the  one  upon  which  the  trial  was  had, 
clalEded  damages  for  failure  to  deliver  cer- 
tain cotton  which  the  defendant  received  at 
Montgomery  as  a  common  carrier,  and 
agreed,  for  a  reward,  to  deliver  it  to  Gowles 
Station,  and  Is  In  subatantlally  the  Code 
form.  This  count  was  subsequently  amend- 
ed by  adding  thereto  the  allegation  that  the 
money  sued  for,  when  collected,  would  be 
the  property  of  the  Insurance  companies  for 
whose  use  the  suit  was  brought,  and  who 
prior  to  the  bringing  of  the  suit  had  paid 
plalntUI  for  said  loss,  and  that  thereby  the 
insurance  companies  had  been  subrogated  to 
the  rights  of  the  plaintiff  against  the  defend- 
ant There  were  many  pleas  Interposed  by 
the  defendant,  demurrers  to  which  were 
overruled.  The  plaintiff  filed  several  repli- 
cations, demurrers  to  which  were  sustained. 
Under  the  opinion  on  the  present  appeal.  It 
Is  unnecessary  to  set  out  these  rulings  upon 
the  pleadings.  Inasmuch  as  they  are  not  pre- 
sented for  review.  The  judgment  entry  In 
reference  to  the  rulings  upon  the  pleadings 
was  as  follows:  "Thereupon  defendant,  by 
counsel,  demurs  to  the*  amended  complaint 
Being  argued  by  counsel  and  understood  by 
the  court  said  demurrer  be,  and  is  hereby, 
overruled.  Plalutlff,  by  counsel,  moves  to 
strike  pleas  2  and  7.  Being  argued  by  coun- 
sel and  understood  by  the  court.  Is  sustained, 
and  defendant  excepts.  Demurrer  to  pleas 
3,  4,  5,  6,  and  9;  said  demurrer  Is  overruled, 
and  demurrer  to  replications  to  fourth  plea 
sustained  by  the  court,  and  demurrer  to 
replication  to  third  plea  sustained  by  the 
court  &nd  demurrer  to  replication  to  fifth 
plea  court  sustains,  and  demurrer  to  repli- 
cation to  sixth  plea  is  sustained  by  the  court 
Motion  to  strike  replication  to  pleas  3,  5,  4, 
and  6  being  argued  by  counsel  and  under- 
stood by  the  court,  said  motion  is  overruled. 
Thereupon  plaintiff,  by  counsel,  is  allowed 
by  the  court  to  plead  over,  which  is  done. 
Demurrer  to  replication  2  to  plea  8,  filed 
June  8,  1899.  Court  sustains  said  demurrer. 
Demurrer  to  replication  2,  filed  June  8,  1899, 
to  plea  4,  sustained  by  the  court.  Demurrer 
to  replication  2,  filed  June  8.  1899,  to  plea  6, 
sustained  by  the  court.  Demurrer  to  repli- 
cation 2,  filed  June  8,  1899,  to  plea  6,  the 
court  sustains;  and  plaintiff,  by  counsel,  is 
allowed  by  the  court  to  plead  over,  which 
Is  done.  Demurrer  to  amended  replication  2, 
filed  June  8,  1S99,  to  third  plea,  being  ar- 
gued by  counsel  and  understood  by  the  court. 


Is  sustained.**  The  material  facts  of  tht; 
case  necessary  to  an  understanding  of  the 
decision  on  the  present  appeal  are  sufficiently 
stated  In  the  opinion.  The  plaintiff  offered 
to  introduce  evidence  to  prove  the  existence 
of  a  local  custom  or  particular  usa^  which 
existed  between  the  defendant  and  the  plain- 
tiff, having  regard  to  the  removal  of  cotton 
at  Cowles  Station,  and  under  which  tbe  plain- 
tiff was  allowed  as  long  a  time  as  was  nec- 
essary to  remove  cotton  shipped  to  Cowle:: 
Station.  Upon  the  Introduction  of  aU  the 
evidence,  the  court  at  the  request  of  the 
defendant  gave  the  general  afflrmatire 
cbai^  in  its  behalf,  to  the  giving  of  which 
charge  the  plaintiff  duly  excepted.  There 
were  verdict  and  Judgment  for  the  defend- 
ant The  plaintiff  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  csnrt  to 
which  exceptions  were  reserved. 

Watts,  Troy  &  Caffey.  for  appellant.  Geo. 
P.  Harrison,  for  appellee. 

SHARPE,  J.  The  recitals  found  kt  this 
record  relating  to  demurrers  to  pleadings  are 
not  such  as  show  or  constitute  a  Judgment 
either  sustaining  or  overruling  either  of  the 
demurrers,  and  under  the  rule  establl^efl 
by  several  decisions  of  this  court  upon  the 
effect  of  such  recitals  the  appellant  can  take 
nothing  by  assignments  of  error  based  upon 
them.  Mercantile  Co.  t.  O'Kear,  112  Ala. 
247,  20  South.  583;  McKlsslck  v.  Wltl  (Ala.) 
25  South.  21;  Blankensblp  v.  Owens  (Al.1.1 
27  South.  974;  Improvement  Co.  v.  Du  Bose 
(Ala.)  28  South.  380;  Hereford  v.  Combs. 
Id.  082. 

The  issue  Joined  upon  the  somewhat  mea- 
ger ninth  plea  presents  substantially  the 
merits  of  the  case.  The  complaint  declaresi 
alone  upon  the  contract  of  carriage.  The 
ninth  plea  sets  up  '*tbat  the  cotton  sued  for 
In  said  complaint  was  destroyed  by  fire 
after  the  defendant's  duty  and  liability  as 
a  common  carrier  had  terminated,  and  while 
the  goods  had  been  left  in  Its  custody  as  a 
warehouseman."  To  this  there  was  no  spe- 
cial replication.  The  uncontradicted  evldencf 
shows  that  437  bales  of  cotton  were  on  the 
9th  of  October,  1896.  delivered  to  defendant 
for  shipment  to  plaintiff  at  Cowles  Statiou: 
tliat  they  all  reached  that  station  not  later 
thnn  the  12th  of  that  month;  that  defendant 
received  notice  of  arrival,  and  paid  at  least 
a  part  of  the  freight  not  later  than  the  12tb. 
and  from  that  time  it  proceeded  to  haul  the 
cotton  in  wagons  to  its  factory,  six  miles 
distant  The  platform  had  capacity  for  only 
about  100  bales.  After  arrival  at  the  sta- 
tion the  cotton  was  allowed  to  remain  In 
cars,  from  which  they  were  by  defendant  un- 
loaded upon  the  platform,  so  as  to  keep  It 
filled  with  bales  as  others  were  hauled  from 
it  Unloading  and  hauling  continued  until 
abont  1  o'clock  on  the  18th  of  that  month, 
when  103  bales  on  the  platform  and  ^  bales 
in  a  car  were  destroyed  by  fire. 
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was  shipped  provide  that:  "The  goods  shall 
be  received  hy  the  owner  or  consignee  at 
the  statlcm  or  vrbarf  of  the  carrier  at  the 
tUtlniate  point  of  delivery,  and.  If  not  taken 
away  Immediately  on  their  being  landed  or 
discharged,  may,  at  the  option  of  the  de- 
livering carrier,  be  sent  to  a  warehouse,  or 
be  permitted  to  He  where  landed.  In  either 
event  at  the  expense  of  the  shipper,  owner, 
or  consignee.  •  •  *  This  contract  is  exe- 
cuted and  accomplished,  and  the  liability  of 
the  company  as  common  carriers  thereunder 
terminates,  on  the  arrival  of  the  goods  or 
property  at  the  wharf,  station,  or  dei>ot  to 
which  this  bill  of  lading  contracts  to  de- 
ll vn.  and  the  carrier  will  be  respondble 
thereafter  only  as  warehouseman."  By  its 
terms  the  bill  of  lading  la  made  the  contract 
of  shipment,  and,  except  so  far  as  It  may 
be  modlflfid  by  the  law  itself,  the  parties  are 
bound  by  them.  The  provision  for  termi- 
nating the  carrier's  liability  Immediately  on 
arrival  is  subject  to  the  requirement  which 
the  law,  from  public  policy.  Injects  into  the 
agreement,  which  continues  the  responsibll- 
tty  of  a  common  carrier  until  a  reasonable 
time  and  opportunity  has  been  allowed  the 
consignee  for  receiving  the  goods.  Railroad 
Ca  V.  Oden.  80  Ala.  88;  6  Am.  &  Kng.  Bnc. 
Law  (2d  Ed.)  263,  and  cases  there  cited. 
Tiie  stipulation  for  ending  liability  is  thus 
modifled,  but  Is  not  abrogated,  by  the  law. 
It  must  be  read  as  an  agreement  to  end 
responsibility  of  the  defendant  ar  a  common 
carrier  after  the  lapse  of  such  reasonable 
time,  and,  so  read.  It  may  not  be  changed 
by  proof  of  local  custom  or  of  particular 
usages;  and  plaintiff's  offers  to  show  a  cus- 
tom to  allow  It  a  longer  time  for  removing 
freight  was  properly  rejected.  Proof  of  cus- 
tom, though  proper  to  be  resorted  to  In  some 
cases,  la  never  admissible  to  vary  or  con- 
trol a  written  contract  which  on  Its  face  is 
free  from  ambiguity,  and  there  are  no  cir- 
cumstances to  create  doubt  of  the  proper 
application  of  terms  uaed  in  the  writing. 
Parties  by  express  stipulations  may  always 
«clude  any  Inference  that  they  Intend  to 
adopt  a  custom  or  usage  Into  their  contracts. 
Bariow  V.  I^mbert,  28  Ala.  704;  Cox  v. 
Peterson,  30  Ala.  608;  Smith  v.  Insurance 
Oo.,  Id.  167. 

The  question  of  what  Is  a  reasonable  time 
for  receiving  from  the  carrier  Is  often  one  of 
mixed  law  and  fact,  but  when  the  facts  are 
certain  and  undisputed  the  court,  and  not 
the  Jury,  should  determine  It.  Collins  v. 
Railroad  Co..  104  Ala.  89a  16  South.  140; 
Railway  Co.  v.  Ludden,  89  Ala.  612,  7  South. 
471:  Railroad  Ga  v.  Kldd,  85  Ala.  209;  ! 
Hutch.  Carr.  f  860.  Computation  of  that  I 
time  beglna  when  the  gooda  are  at  the  place 
tor  ddlvery,  and  ready  toe  delivery  in  the 
manner  usual  or  adopted  by  the  parties. 
There  can  be  no  Infermce  from  the  facta  In 
evidence  that  the  cotton  was  not  ready  for 
dellrery  tnm  the  time  of  Its  arrival  at  the 
atatkm,  or  that  tt  was  left  on  the  can  dur- 


ing the  six  days  thereafter  to  suit  the  de- 
fendant's purposes,  or  for  any  other  reason 
than  the  plaintiff  did  not  employ  means  to 
remove  It  more  speedily.  The  time  it  was 
so  allowed  to  remain  unloaded  Is  not  charge- 
able to  the  defendant  as  continuing  its  re- 
sponsibility, other  than  as  a  warehouseman. 
Gregg  V.  Etallroad  Co.,  147  111.  r>50,  36  N.  E. 
343;  Whitney  Mfg.  Go.  v.  Richmond  &  D. 
R.  Co.,  38  S.  C.  869,  17  S.  B.  147.  37  Am. 
St.  Rep.  7G7;  Chalk  v.  BaUroad  Co.,  85  N. 
C.  423,  8  Am.  &  Eng.  R.  Gas.  106.  In  Col- 
lins V.  Railroad  Co.,  supra,  It  was  held,  as 
matter  of  law,  that  six  days  was  more  than 
a  reasonable  time  for  receiving  from  the  car- 
rier; and  In  Railway  Oo.  v.  Ludden,  aupra. 
It  was  held,  as  a  legal  condualon,  that  three 
days  was  more  than  a  reasonable  time  for 
receiving  freight,  which  In  that  case  consist- 
ed of  a  piano. 

We  hold  that  the  ninth  plea  was  sustained 
by  the  facts,  and  that  the  defendant  was 
therefore  entitled  to  the  general  affirmative 
charge  given  In  Its  favor.  In  the  rulings  on 
evidence  there  Is  no  error  prejudicial  to  the 
appellant  The  Judgment  wilt  be  affirmed. 


(104  La.) 

KING  et  al.  V.  KING  et  si.    (No.  13,779.)i 

(Supreme  Oaurt  of  Louisiana.   Jan.  21,  1901.) 

ATTORNEY-AUTHORITY— 8UBHI8BION  TO  AR- 
BITRATION—POWER OF  AOBNT— 
WAIVER  OF  OATH. 

1.  An  attorney  at  law,  as  Buch,  has  no  au- 
thority to  submit  the  issues  involved  In  a  law- 
Buk  to  arbitrators;  nor  has  an  attorney  in  fact 
such  authority,  unless  specially  authorised  to 
that  effect  The  existence  of  such  power  must 
appear  in  the  record  of  appeal,  and  the  agent 
must  not  pass  beyond  his  powers.  Arbitrators 
are  by  iaw  required  to  take  an  oath  before  act- 
ing  under  the  submission.  The  agent  cannot 
waive  this  requirement  unless  specially  author- 
ized by  hia  principal. 

2.  Ckinaent  to  submit  one's  differences  to  arbi- 
trators is  not  consent  to  acquiesce  In  every- 
thing done  under  the  submission. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish  ■ 
oC  Union;  W.  R.  Roberts.  Judge. 

Action  by  Jesse  W.  King  and  othwa  against 
J.  D.  King  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeaL  Reversed. 

Barksdale  &  Barksdale  (Benjamin  Rice 
Forman,  of  counsel),  for  appellants.  J.  B. 
Holstead.  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiffs,  as  heirs 
of  Joseph  G.  and  Sarah  N.  King,  sued  for  a 
partition  between  themselves  and  their  co- 
heirs. Among  the  parties  named  by  plain- 
tiffs as  heirs  was  G.  L.  King,  a  resident  of 
Louisville,  Ky.,  for  whom  a  curator  ad  hoc 
was  originally  appointed,  but  who  subse- 
quently answered  through  Barksdale  & 
Barksdale,  as  his  attorneys.  Various  pro- 
ceedings had  taken  place  in  the  case,  when, 

*■  Rahurina  dtnM  Fsbnury  4,  IML 
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OB  October  81,  1900,  flie.  following  agrMone&t 
«i«  catered  Into: 

"It  Is  affKed  by  plaintiffs  and  defmdanti 
that  Messrs.  R.  B.  Dawklns,  F.  B.  PEeans, 
and  J.  M.  amltli*  -with  leave  to  tbem  to  caU 
In  B,  F.  Pleasant,  shall  tske  the  pleadings 
In  thia  case,  and  bear  the  statemeata  of  ea^ 
litigant  s^arately  as  to  bis  claim,  and  ahail 
qnestlon  each  one  without  the  presence  car 
interference  of  any  attomej-  or  other  person, 
and  ahall  bear  AHen  Barksdale.  as  the  agrat 
ot  the  absentee,  G.  L.  Kbig,  In  the  same  way 
that  the  other  litigants  axe  beard,  bnt  not 
as  the  attwney  for  any  one.  After  thus 
bearing  the  parties,  tbfly  shall  determine  the 
anunmt  of  ortlatloiis  due  by  each  heir,  and 
shall  ahw  determine  whether  or  not  the  col- 
lationa  shall  be  counted  In  before  the  com- 
munity is  divided  In  two  parts,  so  as  to  arrive 
at  the  third  disposed  of  by  the  will  of  J.  a. 
King,  or  not  It  Is  further  agreed  that  the 
collations  and  partition  shall  be  made  as  to 
all  the  proper^,  ezc^  the  Interest  of  these 
parties  In  the  Insnrance  on  the  life  <tf  H.  B. 
Mosely.  It  Is  f  nrthnr  agreed  that  this  com- 
mittee shall  decide  whether  ot  not  the  note 
on  Albritton,  the  note  on  H.  V.  Mosely.  and 
the  judgment  on  Etherldge  shall  be  sold,  or 
shall  be  coUected  and  divided  among  the 
other  heirs,  as  the  other  property.  It  Is 
agreed  further  that  the  property,  the  land, 
and  aU  other  property  except  what  Is  named 
here,  ahall  be  sold  to  effect  a  partition.  It 
Is  further  agreed  that  said  committee  shall 
determine  what  amounts,  if  any,  J.  W.  King, 
executor  and  administrator,  Is  liable  for,  for 
1889  and  1900,  for  rents  of  property.  It  Is 
further  agreed  that  Judgment  shall  be  ren- 
dered by  the  court  by  agreement  of  parties, 
upon  the  finding  of  these  men  thus  agreed 
on.  J.  B.  Holstead,  Atty.  for  Plaintiff.  Barks- 
dale  and  Barksdale,  At^rs.  for  Defta.  Farmer- 
Tille,  Lb..  Oct.  Slst,  1900." 

Indorsed:  **Fllea  Oct  Slst,  1900.  Bdw. 
Everett  Clerk  D.  0." 

The  parties  named  as  arbitrators  consented 
■to  act  On  Kovembw  2d  the  following 
award  was  filed  in  court: 

"Report  of  Ocmunittee.  We,  your  commit- 
tee to  wh(Hn  has  been  referred  matters  and 
things  as  set  forth  In  the  agreement  of  pai> 
ties  filed  October  31,  1900,  In  suit  entlUed 
'J.  W.  King  et  al.  v.  J.  D.  King  and  Others,' 
No.  4,447  of  docket  of  Fourth  district  court 
of  Union  parish.  La.,  beg  leave  to  repixrt  as 
follows:  (1)  We  find  that  the  heirs  of  Joseph 
G.  King  and  Sarah  N.  King,  deceased,  should 
collate  as  follows:  Mrs.  Fannie  B.  Roberta, 
$1,034.10;  Mrs.  Bettle  McCrary,  $1,707.00; 
Mrs.  Zylphia  Hester,  91,186.11;  J.  W.  King, 
$1,145.83  (of  this  amount,  1156.00,  less  taxes 
for  1809,  $87.37.  balance,  $118.23,  Is  for  rent 
for  1889);  Mrs.  Stella  Johnson  and  Tada 
King,  heirs  of  W.  B.  King.  $l,p^;  Vada.  ex- 
tra of  her  half  of  above,  $1S;  3.  D.  King; 
$162;  a  J.  L.  King,  $3,129;  G.  L.  King.  $2^ 
400.  (l^  That  said  collations  shall  be  count- 
ed In  before  the  CMnmunlty  Is  divided  In 


twoparts.  (3)  We reconmend  that tiis notiea 
on  Mosely  and  Albritton  and  judgmmt  cm 
Btbeiidge  be  sidd.  We  axe  onabls  to 
say  what  amount  J.  W.  Sing,  oiaciitor  and 
admlnlstiator,  hi  liable  for,  for  the  year  1000. 
for  the  rents,  for  the  teaaois  tiiat  the  places 
have  item  rented  tor  part  of  the  crop,  mnd 
same  haa  not  been  ccdiected  for  that  year. 
Bevectfnlly  submitted.  Jaa.  M.  Smith. 
Fred.  B.  Preaua.  R.  B.  DawUna.  Tbia 
Nov.  1,  1800." 

Indorsed:  **Flled  Nov.  2,  180a  Bdw.  Biv- 
exett  Clerk  D.  C." 

On  the  same  day  G.  L.  King  filed  the  t<A- 
towing  motion  to  set  aside  the  award: 

"G.  L.  King,  by  counsel,  refuses  to  agree  to 
the  award  made  by  the  gentlemen  to  whom 
these  matters  were  referred,  and  makes  this 
refusal  only  because  he  believes  great  in- 
justice haa  been  done  him.  TUa  defAndant 
haa  been  adjudged  to  0(>nate  for  more  than 
ha  ever  received.  Other  parties  have  been 
made  to  collate  too  lltUe,  and,  believing  that 
this  injustice  has  been  done  by  miar^reaen- 
tatlons  to  said  gentlemen,  be  makes  this  re- 
fusal with  r^ret  He  avws  that  the  agree- 
ment signed  stipulated  that  they  'ahonld  take 
the  pleadings  in  this  case,  and  hear  the  state- 
ment of  each  Utij^t  separately  as  to  his 
claims,  and  shall  question  each  one  without 
the  presence  or  interference  of  any  attorney 
or  other  postm.'  This  agreement  wnm  es- 
pedaUy  stipulated  and  inserted  into  the 
agreement  signed.  This  defendant  alleges 
that  notwithstanding  this  siiectat  stipulation 
or  clause  In  the  agreement,  Edw.  BTrwett, 
cleric  of  this  court  was  presmt  nearly  or 
quite  all  the  time  when  statements  of  Ud- 
ganta  was  being  beard,  and  the  cwnmittee 
was  deliberating  on  questions  submitted,  and 
Bald  Everett  commented  on  statements.  De- 
fendant further  allies  that  said  committee 
questioned  parties  before  thMU  aa  to  ctaims 
as  to  others  than  themselves.  Neither  the 
committee  nor  the  parties  were  sworn. 
Wherefore  this  defendant  refuses  to  agree  to 
jodgmoLt  befaig  rendered  in  accordance  with 
the  award,  and  prays  that  said  r^rt  or 
award  be  set  aside;  that  this  case  be  reset 
for  trial  and  proceeded  with  regularly. 
Prays  for  necessary  orders  and  for  general 
relief.  Barksdale  and  Barksdale,  Attya.  for 
Deft  G.  L.  King." 

Indorsed:  "Filed  Nov.  2,  1900.  Bdw.  Ev- 
erett, aerk  D.  C." 

The  motion  was  overruled,  and  the  district 
court  rendered  the  following  Judgment: 

**In  thhi  case,  by  reason  of  the  law  and 
the  agreement  at  parUes  signed  and  filed  In 
this  caae^  and  by  reason  of  the  repwt  of 
the  committee  filed  Novanber  2,  1900,  be- 
ing In  favor  thereof,  and  the  prayw  of  tiie 
petition,  after  answer,  being  cMUldered,  it  Is 
ordered,  adjudged,  and  decreed  that  all  the 
effects  belonging  to  the  successions  ot  Joseph 
G.  and  Sarah  N.  King  be  sold  by  the  sheriff 
of  Union  parMi,  Ia..  at  public  auction,  after 
legal  advertisement  according  to  law,  and 
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the  property  la  Merebonse  parish  be  sold  on 
tbe  premlaea  in  Moiehooae  parish,  to  tttwt  a 
partition  between  tbe  heirs,  except  the  life 
insarance  policy  of  H.  B.  MoBely,  whldi  IB 
left  out  for  collection  by  tbe  belra,  uid  tbe 
proceeds  to  be  divided,  wbm  collected,  In  the 
same  mannw  as  the  other  effects  sold  nnder 
this  judgment.  It  Is  ordered  that  the  follow- 
ing named  heirs  and  parties  to  this  salt  shall 
accoont  for  tbe  following  amoimte  of  nuwey, 
which  Aall  be  counted  In  before  Ibe  eom- 
mnnity  which  existed  between  Joseph  O.  and 
Saiah  N.  King  is  divided  Into  two  parts: 
Mrs.  Fannie  B.  Roberts  shall  account  for  one 
thousand  thirty-four  dollars  and  ten  cento 
(11.034.10).  Mrs.  Bettle  McCrary  shall  ac- 
count for  seventeen  hundred  and  seven  dol- 
lars and  sixty  cents  ((1,707.60).  Mrs.  Zylphia 
Hester  diall  account  for  eleven  hundred  and 
thlrty-dx  dollars  and  eleven  cento  ^,U6.11). 
J.  W.  King  Shan  account  for  elevw  hundred 
and  forty-live  dollars  and  eighty-three  cento 
^145.83).  Mrs.  Stella  Johnson,  aa  belr  of 
W.  H.  King,  shall  account  for  five  hundred 
and  forty-one  dollars  (|641).  Vada  King,  as 
heir  of  W.  B.  King,  shall  account  for  five 
hundred  and  flfty-slx  dollars.  J.  D.  King 
Shan  account  for  sixteen  hundred  and  twen- 
ty-two donars  (11,022).  O.  J.  L.  King  shall 
account  for  thirty-one  hnndred  and  twenty- 
nine  dollars  (93,129).  G.  L.  King  shaU  ac- 
count for  twen^-fonr  hundred  dcrilars  ($2,- 
400).  It  Is  ordered  that  tbe  funds  arising 
from  the  sale  of  effecto  aforesaid,  as  *well  as 
the  coUeetlon  of  tbe  Mosely  Insurance  policy, 
shall  be  tamed  over  to  the  clerk  of  the  dis- 
trict court  In  and  finr  Union  parish,  to  make 
a  partition,  and  that  wtM  derii  of  court  and 
ex  offldo  notary  puUlc  shall  divide  the  mass  | 
of  asseto  Into  two  equal  parts,  after  first  de- 
ducting all  the  necessary  cost  and  costo  of  I 
this  partition,  and  one  part  Aall  be  divided 
Into  eight  equal  parts,  and  from  eadi  part  | 
must  be  deducted  the  amount  herein  to  be 
decreed  due  by  each  of  the  heirs.  In  such 
manner  aa  to  make  tbe  heirs  of  Sarah  N. 
King  equal  in  tbe  division  of  her  estate.  The 
other  half  of  tbe  succession  funds  on  hand 
must  first  be  so  divided  as  to  pay  to  the 
legatees  named  In  the  will  of  J.  C  Kii^,  of 
record  In  this  case,  one-third,  and  tbe  re- 
mainder be  then  divided  into  tight  equal 
shares;  and  from,  each  of  these  shares  must 
be  taken  out  the  amonnt  of  money  hweln 
decreed  to  be  due  by  each  heir.  In  sndi  man- 
ner as  will  make  all  the  heirs  of  J.  C.  King 
get  a  Just  and  equal  portion  of  his  estate, 
after  deducting  the  ons-thlrd  allowed  by  tbe 
win.  It  being  understood  that  Stella  John- 
son and  Tada  King  stand  as  one  heir,  repre* 
senting  together  one  share.  This  draie.  read, 
and  signed  In  opoi  court  on  this  November  2, 
IQOa   W.  B.  Roberts,  Special  Judge." 

IndOfMd:  **FHed  Nov.  2nd.  1900.  Bdw. 
Ovecett;  Qetfc  D.  O." 

<X  J.  Lk  King,  Bttfia  Johnson  (nte  King), 
J.  D.  Kbift  O.  U  King,  and  Vada  King  ap- 
pealed.  Plataititt  moved  to  dismiss  the  ap- 


peal on  the  ground  that  the  Jndgnmt  appeal* 
ed  from  was  a  cimsent  Judgmmt 

On  Motion  to  Dismiss. 

A  motion  has  been  made  to  dismiss  this 
appeal  In  limine  on  the  ground  that  the  Judg- 
ment Is  a  consent  judgment  The  an>Uca- 
tion  Is  not  well  grounded.  The  consent  of 
parties  who  bave  a  lawsuit  or  differences  with 
one  another  to  a  salunlsslon  to  arbitration  Is 
not  a  ooDseat  to  acquiesce  In  all  tiie  proceed- 
ings which  may  take  idace  under  the  submis- 
sion, or  the  award  which  will  be  made  there- 
under. Article  8130  of  the  Revised  Civil  Code 
expressly  recognises  a  right  of  appeal,  even 
though  the  parties  may  have  expressly  re- 
nounced It.  though  the  parties  may  subject 
themselves  to  a  penalfy  for  availing  them- 
selves of  the  right  by  a  penalty,  If  one  have 
been  stipulated  to  be  paid  in  such  a  contin- 
gency. Rev.  Cav.  Code.  arts.  3106-3130.  The 
determination  of  the  fact  itself  whether  the 
parties  have  given  consent  to  a  submission 
m^  be  one  the  Issues  presented  by  the 
appeal.  Tbe  motion  to  dismiss  Is  refused. 

On  the  Merits. 

The  Judgment  In  this  case  was  based  en- 
tirely npon  the  award  of  arMtrators.  The 
record  declares,  and  the  fact  Is  conceded,  that 
the  arbitrators  took  no  oath,  aa  tbey  were 
required  to  do  by  article  3111  of  the  Revised 
Civil  Code.  It  Is  claimed  that  Barksdale  & 
Barksdale,  agents  or  attorneys  of  the  de- 
fendants, consented  to  waive  and  waived  this 
requirement  verbally,  but  we  find  no  author- 
ity on  their  part  to  give  such  consent  or  make 
euch  waiver.  Article  3101  declares  that  an 
attorn^  In  fact,  still  less  an  attorney  at  law, 
cannot  make  a  submission  without  a  q>eciat 
power,  and  the  submission,  under  article 
3100,  Rev.  Civ.  Code,  must  be  In  writing.  An 
attorney  at  law,  as  such,  has  no  authority  to 
make  a  submission.  Both  attorneys  and  agents- 
must  keep  within  their  powers.  We  have  no 
alternative  but  to  reverse  the  Judgment.  For 
the  reasons  assigned.  It  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be.  and  tbe  same  Is  hereby,  annulled,  avoided, 
and  reversed,  and  that  this  cause  be  remand- 
ed to  tiie  district  court  for  further  proceed- 
ings. 

DOWNING  V.  MORGAN'S  L.  &  T.  RT.  ft 

S.  S.  CO.    (No.  18,479.)i 

(Supreme  Oourt  of  Louisiana,   Nov.  19,  1900.) 

RAILROAD— INJURY  TO  PERSON  ON  TRACK— 
8I0NAL8— DBORBS  OF  CARE. 

3.  The  parties  in  charge  of  a  railroad  tnln 

do  not  perform  their  whole  duty,  under  all 
<nrcumstances,  by  pursuing  tbe  reguiation 
method  of  giriog  notice  by  the  ringing  oC  a 
bell,  or  following  out  any  prescribed  mode  of 
giving  warning.  The  precautions  to  be  adopt- 
ed and  the  steps  to  be  taken  in  aid  of  safety- 
increase  as  the  danger  of  accident  and  Injury 
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h  iDcreased,  and  their  snfficiency  U  to  be 
ranged  bj  what  ia  called  tor  the  ctrcum- 
■tances  of  each  case. 

2.  Where  a  working  train  npon  a  railroad 
backs  down  upon  a  rarely-used  side  track,  to- 
wards  a  point  In  a  village  street  which  its  peo- 
ple have  for  years  used  for  crossing  the  street. 
Btniultaneoasly  with  the  passine  of  a  freight 
train  through  the  same  street  along  a  parallel 
track,  the  trainmen  on  the  working  train  are 
bound  to  know  of  the  probability  of  there  being 
persons  detained  at  or  near  the  side  track,  or  In 
the  Ticinlty  of  the  crossing,  by  reason  of  the 
passing  of  the  train  on  the  main  track;  of 
the  danger  of  their  passing  with  their  atten- 
tion directed  to  that  train;  of  the  great  prob- 
ability of  their  not  hearing  or  noticing  slnials 
which  under  ordinary  drcomstances  might  nave 
sufficiently  warned  persons  of  the  approach  of 
a  train  on  the  side  track;  of  the  danger  of  these 
signals  being  mistaken  for  signals  from  the 
train  on  the  main  track.  They,  therefore, 
Bhould  be  specially  and  exceptionally  careful 
to  guard  against  dangers  arising  from  this  spe- 
cial sitnation.  If  they  back  the  train  down  to 
the  crossing  without  giving  warnings  properly 
called  for  by  this  situation,  and  in  so  doing 
run  over  and  kill  a  man  standing  at  or  near 
the  crossing,  whom  they  were  almost  forcedly 
called  upon  to  see  If  they  bad  been  looking  in 
front  of  them,  the  railroad  company  is  re- 
sponsible in  damages  for  their  act. 

(S.vllabns  by  the  Court.) 

Appeal  from  judicial  district  coart,  parish 
of  St  Mary;  A.  a  Allen.  Judge. 

Action  by  Mary  S.  Downing  against  Mor- 
gan's Louisiana  &  Texas  Railway  &  Steam- 
ship Company.  Jadgmeut  for  plaintiff.  De- 
fendant appeals.   Modilied  and  alflrmed. 

D.  GatCerr  &  Son.  for  appellant  Milling 
&  Sanden  and  John  B.  Boberts,  for  appellee. 

Statement  of  This  Case. 

MOHOLLS,  a  J.  This  salt  l8  brought  by 
.Mrs.  Mary  S.  Downing  In  her  own  right  and 
as  tntrix  of  the  minors,  Isane  of  her  mar- 
riage with  Isaac  B.  Downing,  deceased.  Her 
djcmand  Is  based  upon  allegations:  That  the 
defendant  company  owns  and  operates  a  rail- 
road which  runs  through  the  parish  of  St 
Mary,  and  throogh  the  populous  Tillage  of 
Berwick,  In  said  parish,  and  runs  through  Its 
principal  street  from  east  to  west,  dividing 
the  town  into  that  portion  lying  north  of  said 
railroad  and  that  portion  lying  south  of  said 
railroad.  Tliat  the  principal  business  ot  the 
town  Is  carried  on  In  that  portion  lying  north 
of  the  railroad,  and  that  ail  persons  living 
Houth  of  said  railroad  in  said  town  are  com- 
pelled to  cross  the  said  railroad  when  going 
to  the  post  office,  to  tiie  market,  and  when 
going  to  the  business  portion  of  said  town  to 
transnct  their  ordinary  affairs  of  business. 
That  the  railroad  company  has  established  a 
certain  crossing  for  pedestrians  over  the  said 
railroad  In  said  town,  which  was  accepted 
and  used  by  the  puldlc  In  a  certain  way, 
which  shall  be  shown  on  the  trial  hereof, 
and  that  the  same  as  thus  accepted  and  used 
was  acquiesced  In  by  the  said  railroad  com- 
pany. That  on  the  erenlng  of  the  Kth  day 
of  Febmaty,  ISCO,  at  from  6  to  7  p.  m.  o'clock, 
Isaac  B.  Downing,  the  husliand  of  the  first- 
named  petitioner  and  the  father  of  the  other 


petitioners,  the  minor  children  aforesaid,  was 
returning  from  that  portion  of  the  town  lying 
north  of  the  ra&road,  where  he  had  been  on 
business,  to  hta  home,  in  that  porUtm  of  tbe 
town  lying  sonth  of  tbe  railroad,  wbeie  be 
resided  with  fala  family,  and  that  vhUe  at- 
tempting to  cross  tbe  said  railroad  at  the  pub- 
lic OTNiBlnft  and  to  croas  the  side  tzadca  need 
in  connection  with  aald  railroad,  the  said 
Isaac  B.  Downing  was  run  over  by  a  freight 
or  constroctlon  train  belonging  to  the  said 
nUlroad  company,  with  the  result  tbat  bis 
body  was  frightfully  torn  and  mangled. 
That,  after  suffering  Intense  agony  and  pain 
for  tbe  period  of  from  foor  to  six  honra,  be 
was  nnable  to  longn  bear  up  against  the 
frightful  Injuries  sustained  as  aforesaid,  and 
succumbed  to  tbem,  and  departed  this  life, 
leavUig  a  widow  and  three  minor  chUdrm, 
petltifmers.  That  the  death  of  the  said  Isaac 
B.  Downing  was  caused  1^  tSa  wanton,  gross, 
and  criminal  n^i«nce  of  the  serrants  and 
employes  of  the  aud  railroad  company,  for 
this  reason:  That  the  employes  of  tbe  said 
railroad  cominny  badced  a  f  re^t  or  oon- 
stmctlon  train,- condstlng  of  enfi^  and  cars, 
into  tbe  side  track  on  the  northon  ^e  of 
the  said  railroad  in  said  town,  without  hav- 
ing an  employs  stationed  on  the  aEVroacbing 
end  of  said  train  te  give  alarm  In  case  of 
danger;  that  tbe  train  was  thus  backed  Into 
tbe  ride  track  without  ringing  the  bell  to  give 
alarm,  or  dlqtlaylng  any  alarm  signal  or 
lights,  and  without  aaj  notice  whatever  of 
tbe  approach  of  said  train  being  glvoi,  and 
that  the  train  was  thus  backed  down  the  In- 
cline of  the  side  track  and  approached  nolse- 
lesdy;  that  at  die  time  when  the  said  train 
waa  being  backed  Into  the  aide  track,  afore- 
said the  entire  train  was  running  backwards, 
and  all  tbe  emj^yte  of  the  said  railroad 
company  on  the  said  train  were  at  or  near 
the  enghn,  which  part  of  the  train  was  at 
the  greatest  distance  from  the  said  Downing, 
and  that  no  one  was  on  or  near  the  approach- 
ing end  of  the  said  train,  which  end  was  the 
nearest  to  tbe  said  Downing,  where  tbey 
should  have  been,  to  give  alarm  of  the  ap- 
proach of  the  said  train;  that,  at  tbe  par- 
ticular lime  when  and  the  place  where  the 
said  Downing  was  killed,  the  aald  nUlroad 
company  was  running  another  train  (a 
freight  train)  over  the  nudn  line  of  tbelr 
track,  and  tbe  engine  of  t&e  aald  train  was 
emitting  large  qnantltlea  at  Uack  smoke, 
which,  on  account  of  the  atmos^ieric  condi- 
timis,  the  blowing  of  the  wind,  and  the  suc- 
tion created  by  the  rapid  appnMuA  of  tbe 
said  train,  curled  above  and  enveloped  the 
said  Isaac  B.  Downing  to  audi  an  extent  as 
to  obscure  bis  vision  very  greatly,  aU  of 
which  prevented  the  said  Isaac  B.  Downing 
from  crossing  ores  the  main  line  as  aoon  as 
he  reached  It,  and  tbat  exercising  due  care 
and  inecauticm  in  getting  out  oC  the  way  of 
the  train  running  on  the  main  Unei,  tbe»by, 
as  he  supposed,  avoiding  danger,  and  not  in 
any  manner  contributing  to  the  ne^Igence  of 
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the  said  employfiB.  be  -was  ran  over  by  the 
tralQ  which  was  approachliv  him  along  the 
side  track,  and  of  whose  approach,  on  account 
of  tbe  wanton  and  criminal  negligence  of  the 
employes  of  said  railroad  company  as  afore- 
said, he  had  no  knowledge  and  no  warning. 
That  this  Tillage  Is  thickly  settled,  i^nd  that 
the  public  are  continually  crossing  the  said 
lallroad  at  Its  said  crossing,  and  that  It  is 
necessary,  customary,  and  the  law  required 
said  railroad  company,  to  place  an  employ^ 
on  each  end  of  tbe  moTlng  train  ^hat  was 
then  being  backed  In  on  the  side  track,  to 
give  alarm  In  cases  of  danger.  That  had  the 
requirements  of  the  law  been  observed,  and 
tiiese  precautions  as  aforesaid  taken,  then 
tbe  said  Isaac  B.  Downing  would  not  have 
lost  his  liCe  M  aforesaid.  That  the  said  Isaac 
B.  Downing  was  only  64  years  of  age.  was  a 
stent  and  able-bodied  man.  In  perfect  healtJi, 
and  that  there  existed  no  apparent  reason 
why  he  should  not  hare  lived  20  or  26  years 
longer.  That  he  was  an  en^^eer  by  trade. 
That  be  made  from  |1,2D0  to  91,600  per  an- 
num, from  which  Income  he  supported  bis 
family  and  educated  his  children,  petitioners, 
and  of  which  support  and  maintenance  and 
education  they  were  deprived,  and  are  still 
deprived,  for  the  reasons  that  tbe  minors, 
being  girl  children,  of  tbe  ages  above  men- 
tioned, are  too  young  to  make  a  living  by 
their  own  efforts,  and  that  their  mother  is 
onable  to  support,  maintain,  and  educate 
them,  and  at  the  game  time  to  support  and 
maintain  herself.  That  tiy  the  death  of  the 
s^d  husband  and  fatber,  caused  as  aforesaid 
by  tbe  wanton  and  criminal  negligence  of  the 
servants  and  employes  of  the  said  railroad 
company,  tbey  have  suffered  great  damage, 
snd  have  been  damaged  as  follows,  to  wit: 
That  they  have  been  damaged  In  tbe  sum  of 
$186  for  funeral  expenses  and  doctor's  bills. 
Mrs.  Mary  S.  Downing  shows  that  she  has 
been  damaged  In  the  sum  of  $7,600  In  the 
loss  of  bis  support  and  maintenance,  and 
$2,500  In  tbe  loss  of  his  society,  love,  and 
traider  care,  and  for  tbe  great  mental  suf- 
fering caused  her  by  witnessing  his  death, 
accompanied  as  it  was  by  such  pain  and  suf- 
fering on  his  part.  The  minors  aforesaid, 
represented  herein  by  tbelr  tutrix  aforesaid, 
have  been  damaged  In  the  sum  of  $12,000  in 
the  loss  of  the  support  and  maintenance  of 
their  father,  and  of  the  education  he  could 
and  would  have  given  them  had  he  not  been 
killed  as  aforesaid.  They  show  that  they 
have  been  damaged  fnrtfaer  in  the  loss  of  the 
society  of  their  father,  and  in  the  loss  of  his 
Influence,  care,  and  protection,  and  In  the 
great  grief  and  mental  anguish  experienced 
by  them  in  seeing  their  father  In  the  mangled 
condition  aforesaid,  writhing  In  the  agonies 
of  death,  in  the  further  snm  of  $3,000.  Fur- 
ther, that  they  have  been  damaged  jointly  in 
tbe  further  snm  of  $6,000  for  the  Intense 
pain,  anguish,  and  mental  agony  suffered  by 
the  husband  and  father  aforesaid,  such  pain 
and  angoish  and  mental  agony  having  been 
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caused  by  the  Injuries  sustained  as  aforesaid 
by  tbe  wanton  and  criminal  negligence  of  the 
servaDta  and  employes  of  the  railroad  com- 
pany aforesaid.  They  aver  amicable  demand 
without  avail.  They  aver  that  they  are  en- 
titled to  a  trial  of  the  Issues  herein  by  a  Jury. 
Tbe  prayer  of  the  petition  is  for  service 
thereof  and  citation  on  Morgan's  Louisiana 
&  Texas  Railway  &  Steamship  Company;  and 
on  flnal  trial  they  pray  for  Judgments  for  the 
amounts  and  items  of  damage  as  above  set 
forth,  aggregating  the  sum  of  $30,186,  with 
5  per  cent  per  annum  interest  thereon  from 
Judicial  demand  until  paid,  and  for  all  costs. 
They  further  pray  for  a  trial  of  the  Issues 
herein  by  a  Jury. 

Defendant,  after  pleading  an  exception  of 
"no  cause  of  action,"  subsequently  answered. 
After  Reading  the  general  Issue,  it  averred 
that  It  was  solely  through  the  Imprudence, 
negligence,  and  want  of  ordinary  care  on 
the  part  of  the  deceased  that  the  accident 
which  is  alleged  to  have  occasioned  his  death 
occurred,  and,  farther,  that  if  there  was  negli- 
gence on  the  psrt  of  Its  employes  and  office 
which  was  denied,  same  was  not  the  proxi- 
mate cause  of  said  accident,  but  that  the  neg- 
ligence of  deceased,  contributing  thereto,  was 
tbe  proximate  cause  thereof,  and  that  but  for 
such  negligence  on  tbe  part  of  deceased  tbe 
accident  would  not  bare  occurred.  In  view 
of  the  premises,  defendant  prayed  that  plaln- 
atPs  demand  be  rejected  and  her  suit  dis- 
missed at  her  cost,  and  for  general  and  equi- 
table relief.  The  Issues  were  tried  by  a  jnry, 
which  returned  a  verdict  of  $10,000  against 
the  defendant  The  court  rendered  Judgment 
in  conformity  with  the  verdict,  and  defend- 
ant appealed. 

Opinion. 

It  Is  conceded  that  Isaac  Downing,  the  buS' 
band  of  one  of  the  plaintiffs  and  fatber  of  the 
others,  was  Injured  by  being  run  over  by  a 
train  of  cars  operated  by  tbe  defendant,  or 
parties  for  whose  acts  it  Is  responsible,  and 
that  from  and  by  reason  of  that  injury  he 
came  to  bis  death.  The  disputed  points  are 
the  facts  and  circumstances  under  which 
the  Injury  was  received.  The  defendant 
claims  that  at  the  moment  of  the  Injury 
Downing  was  a  trespasser  upon  Its  right  of 
way,  or  at  best  a  licensee;  that  he  was  guilty 
of  contributory  negligence  In  standing  at  the 
place  he  did  when  defmdant's  working  train 
was  pacing  down  tbe  side  track  on  the  way 
to  its  pressed  local  station  for  the  night; 
that  employes  were  all  in  their  proper  posi- 
tions at  the  time,  and  did  everything  that 
was  necessary  and  proper  to  be  done  by  tbem 
as  the  train  approached  the  crossing  near 
which  the  deceased  was  struck;  that  the  bell 
was  rung  and  the  whistle  sounded,  and  the 
train  was  moving  slowly;  and  that  nothing 
but  Downing's  own  Imprudence,  gross  inat- 
tention, and  want  of  care  gave  rise  to  tbe 
accident. 

The  Injnry  occurred  a  little  aftn  6  o'clock 
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on  SatOTdar.  the  26fh  of  Febniarr,  1899,  on 
one  of  the  streets  of  the  Tillage  of  Berwldt 
Cltj.  Downing  was  taken  from  under  the 
third  car  of  the  train,  which  was  moving. 
One  of  his  legs  was  severed  from  his  body, 
and  he  was  otherwise  severely  hurt  He  died 
the  same  night  at  10  o'clock,  having  been  un- 
conscious except  for  a  very  short  time  after 
having  been  taken  to  bis  home.  Berwick  City 
Is  an  unincorporated  village  of  about  1,000  In- 
habitants. It  lies  on  the  side  of  Berwick  Bay 
furthest  from  New  Orleans,  and  opposite  to 
the  town  of  Morgan  City.  The  defendant 
company's  railroad  after  passing  throngh 
Moi^an  City  crosses  Berwick  Bay  by  a  rail- 
road bridge,  and  passes  through,  on  Its  way 
to  Patterson,  Franklin,  New  Iberia,  and 
Lafayette,  one  of  the  streets  of  the  village 
referred  to.  Prior  to  ihe  building  of  the 
bridge,  transportation  across  the  bay  was  by 
means  of  a  ferry.  The  lands  adjacent  to  the 
terry  on  the  Berwick  Olty  side  were  l($vel, 
and  the  tracks  of  the  company  on  that  side 
approached  the  ferry  landing  from  Patterson- 
ville  or  Franklin  on  a  descending  grade. 
Wlien  the  bridge  was  built,  the  situation  hav- 
ing changed,  a  new  raised  track  had  to  be 
constructed  by  the  side  of  the  ether,  and 
cars  passing  through  Berwick  City  to  the 
bridge  from  Franklin,  on  their  way  to  New 
Orleans,  had  to  pass  through  the  village  to 
tiie  bridge  upon  an  ascending  grade.  The 
old  track  was  not  torn  up,  but  was  permitted 
to  remain,  to  be  used  as  a  side  tradk  for 
switching  purposes,  or  for  parkli^  cars  and 
depositing  rails  and  ties  down  on  the  level 
ground  next  the  old  ferry,  as  occasion  might 
recpilre.  The  two  tracks  are  almost  parallel 
on  the  village  street;  one,  however,  being 
considerably  higher  than  the  other,  and  the 
two  together  taking  up,  almost  in  Its  entirety, 
the  width  of  the  street.  Under  what  circum- 
stances and  conditions  the  defendant  com- 
pany came  to  occupy  this  street  with  It* 
tracks  does  not  appear.  There  is  no  evidence 
of  any  exjK'oprlatlon  prooeedlngs  having  ever 
been  taken  out,  and  whether  the  right  of  way 
through  the  village  is  through  ownership  of 
the  fee,  onder  a  servitude  acquired  for  a  con- 
sideration, or  simply  acquleacence  or  gra- 
tuitous permission,  we  do  not  know.  We  are 
not  Informed  mider  whom  and  from  whom 
the  defendant  holds  or  claims,  nor  from  what 
time  Its  claims  or  rights  date,  relatively  to 
the  right  of  passage  by  the  public  over  and 
through  the  same  street.  The  new  or  pres- 
ent main  track,  as  parties  stand  upon  it,  look- 
ing towards  Patterson  or  Franklin,  Is  to  the 
left  of  the  old  track  (now  side  track).  The 
latter  is  referred  to  throughout  as  the  "north 
track,"  and  the  main  line  as  the  "south  track." 
The  population  on  the  north  and  south  sides 
of  these  tracks  Is  almost  equally  divided.  So 
far  as  the  evidence  In  the  case  goes,  the 
street  has  been  a  thoroughfare  for  the  vil- 
lagers from  the  time  of  the  creation  of  th« 
village.  It  Is  Just  as  likely  that  the  general 
puWIc  was  already  Is  possession  of  a  right 


of  way  throagh  and  over  this  village  street 
when  the  defendant's  tracks  were  placed 
thereon  as  that  this  right  of  passage  by  the 
pnUlc  should  have  arisen  subaequeutly  to  the 
occupancy  of  the  street  the  defendant's 
road.  We  cannot  assume  that  the  village  was 
only  bnllt  after  the  omstmctlon  of  the  road. 

On  the  afternoon  of  the  25th  of  February. 
1899,  a  working  train  of  the  defendut  com- 
pany, which  was  working  at  or  near  Patter- 
sonvllle,  left  that  place  to  be  placed  In  po- 
sition for  the  night  at  Berwick  City;  the 
slewing  'cars  and  cooking  can  of  the  work- 
men having  been  left  there  from  about  tbe 
11th  of  February.  The  engine  of  the  train 
was  at  the  Franklin  end  of  the  train,  and  It 
therefore  backed  its  way  down  to  Berwick. 
At  about  half  a  mile  before  reaching  Ber- 
wick it  stopped  at  the  point  where  the  side 
track  which  we  have  referred  to  made  its 
extreme  we>t«:ly  connection  with  the  main 
line.  The  switch  was  opened,  and  the  train 
backed  In  until  the  whole  of  it  bad  passed 
onto  the  siding,  and  the  engine  had  reached 
a  point  from  20  to  30  feet  from  the  main 
line.  There  It  stopped  to  enable  the  brake- 
man  to  close  the  switch.  Tbe  train  then 
backed  again  until  it  reached  a  point  on  the 
side  track  at  which  certain  arrangements 
had  been  made  so  as  to  enable  trains  on  that 
switch  to  pass  again,  if  desired,  onto  the 
main  line,  or  to  continue  down  the  aide 
track,  onto  what  Is  called  the  "spur  track," 
Into  the  streets  at  Berwick.  On  this  partic- 
ular occasion  the  working  train  passed 
down  into  the  village  on  the  spur  track.  At 
or  near  the  store  of  one  Henry  Jacob,  a  lit- 
tle frame  building  on  the  north  side  of  the 
street,  and  facing  the  side  track,  there  was 
another  switch,  by  means  of  which  cars  on 
the  siding  at  that  point  could  be  made  to 
be  run  down  to  the  old  ferry  landing  on  one 
of  three  or  four  tracks.  The  portion  of  the 
Bide  track  between  the  first  westerly  switch 
(the  switch  nearest  to  Franklin)  and  the 
next  switch  to  the  east  (that  by  means  of 
which  a  train  on  tbe  siding  could  be  made 
to  pass  again  apon  the  main  track)  la  gener- 
ally spoken  of  in  the  testimony  as  the  "side 
track,"  while  the  portion  between  tbe  sec- 
ond switch  and  Jacob's  store  Is  referred  to 
as  the  "spur  track,"  and  we  shall  so  dis- 
tinguish them.  It  appears  that  the  market 
and  the  principal  stores  and  places  of  busi- 
ness are  on  the  north  side  of  the  street  on 
which  these  tracks  are  constructed,  and  that 
the  people  of  Berwick  have  constantly,  for 
many  years,  crossed  the  tracks,  going  from 
one  side  of  the  village  to  the  other.  They 
conld  not  well  do  otherwise.  We  have 
stated  that  the  tracks  occupied  almost  ea- 
tlrely  the  width  of  the  street  We  should 
add  that  in  making  the  roadways  and  em- 
bankments thereof  the  defendant  had  tak- 
en tbe  earth  from  the  street  itself,  leaving 
ditches  on  the  right  and  left  of  the  same. 
At  different  Intervals  these  ditches  are  cross- 
ed by  bri^ces  to  mable  parties  to  pass  over 
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onto  the  tracks,  and  from  one  side  of  the  t 
street  to  the  other.    One  of  these  bridges  [ 
Is  in  front  of  the  residence  of  a  Mrs.  Thomp- 
son, who  lives  upon  the  north  side  of  the 
street,  facing  the  side  track,  and  nearer  to 
Franklin    or   PattersonylUe   than  Jacob's 
•tore.    Along  the  front  lines  of  the  proper- 
ties between  Jacob's  store  and  Mrs.  Thomp- 
son's, and  between  these  front  lines  and  the 
4Itch,  there  Is  a  banquette  or  sidewalk, 
which,  under  the  evidence,  Is  not  at  all  In  a 
good  condition,  and  sometimes  Impassable. 
The  slope  of  the  embankment  of  the  spnr 
track  between  Jacob's  and  Mrs.  Thompson's 
seems  to  constitute  the  outer  line  of  the 
ditch,  which  la  not  so  wide  at  Jacob's  store 
as  It  Is  nearer  to  Mrs.  Thomi>son'a.  Be- 
tween the  ends  of  the  ties  of  the  spur  track 
Mt  Jacob's  store  and  the  side  of  the  ditch  at 
that  point,  and  for  some  60  or  60  feet  or 
more  or  west  towards  Mrs.  Thompson's, 
there  la  snfficirat  space  for  a  person  to  walk 
between  the  tlea  and  the  ditch;  but  at  that 
point  or  distance  the  sjiace  becomes  so  nar- 
rowed by  the  widening  of  the  ditch  that  Its 
«ater  edge  runs  practically  up  to  the  ends 
of  the  ties,  and  a  person  leaving  Jacob's 
store  and  walking  by  the  side  and  on  the 
outer  edge  of  the  ties  is  forced  at  this  point, 
In  order  to  proceed  further  In  that  direction, 
and  to  reach  the  crossing  In  front  of  Mrs. 
Thompson's,  to  pass  upon  and  along  the 
spur  track  itself.   The  evidence  shows  that, 
while  It  is  feasible  to  walk  alongside  the 
ties  up  to  what  may  be  called  this  "turning 
point,  yet  In  point  of  fact  the  spur 
track  Itself  from  In  front  of  Jacob's  up  to 
the  Thompson  crossing  is  the  usual  route 
followed,  though  there  Is  sufficient  walking 
alon^  the  edge  to  hare  caused  a  well-defined 
and  visible  path. 

On  the  afternoon  In  question,  Isaac  Down- 
ing, who  lived  on  the  south  side  of  the  street, 
went  to  the  market,  on  the  north  side,  to  ob- 
tain his  family  supplies.  Having  done  so,  he 
started  homewards.  Going  to  Jacob's  store, 
he  crossed  to  the  side  of  the  spur  track,  there 
turned,  and  went  westward,  in  the  direction 
of  the  Thompson  crossing,  near  which,  but 
on  the  opposite  side  of  the  street,  his  resi- 
dence was.  It  Is  a  disputed  imint  whether 
when  he  turned  at  the  trac^  be  Immediately 
went  on  it,  and  walked  upon  it  until  he  was 
struck,  or  whether  he  walked  along  the  path 
by  the  side  of  the  track  up  to  the  "turning 
oO"  point,  and  then  went  inside  of  the  rails 
of  the  spar  track,  or  upon  the  edge  of  the 
ties.  Be  this  as  it  may,  he  did  not  reach  the 
usual  point  of  crossing  at  Mrs.  Thompson's; 
tax  a  ^(ght  train  passing  on  the  main  tra<^, 
on  Its  way  to  New  Orleans,  seems  to  have 
caused  him  to  stop  and  await  Its  passing. 
While  so  standing,  the  woi^lng  train  lucked 
down  through  the  side  track  Into  the  spur 
track,  struck  him,  and  ran  over  him  and  in- 
jured him,  as  before  stated.  This  occurred  a 
lltde  after  6  o'do^  in  the  af tenioim.  De- 
^tendant  does  not  pretend  that  thera  was  any 


l^ht  upon  the  end  of  the  caboose  ss  the  train 
backed  down  upon  the  sour  track,  nor  that 
any  signal  was  given  to  the  engineer  to  stop, 
either  by  the  conductor  or  the  hrakeman,  un- 
til after  Downing  was  struck.  Defendant's 
witnesses  (the  conductor,  the  «igineer.  the 
fireman,  and  the  two  ijrakemen  upon  the 
train)  all  admit  that  they  did  not  know  of 
Downlng's  presence  at  or  near  the  track,  and 
testify  that  they  did  not  see  him  until  after 
the  accident  Just  as  soon  as  It  occurred  the 
conductor  signaled  the  engineer,  who  stopped 
the  train  at  once,  as  promptly,  after  receiv- 
ing notice,  as  we  think  be  could  have  done. 
There  is  no  blame  to  be  attached  to  the  en- 
gineer's conduct  on  the  occasion.  We  have, 
therefore  to  look  to  the  conduct  of  Downing 
himself,  and  to  that  of  the  conductor  and 
the  brakemen.  Downing  Is  dead,  and  never 
recovered  sufficiently  to  give  his  own  version 
as  to  how  the  accident  occurred.  We  think 
It  well  established  that  he  was  taken  entirely 
by  surprise  by  the  near  approach  of  the  car. 
One  or  two  witnesses  say  that  he  became 
aware  of  Its  approach  Just  prior  to  being 
stnuA,  and  made  a  motion  to  escape;  but  we 
think  this  very  doubtful,  in  view  of  state- 
ments of  other  witnesses.  We  do  not  think 
that  the  question  aa  to  whether  there  should 
have  been  a  light  at  the  rear  end  of  the  ca- 
boose as  the  train  backed  down  plays  any 
part  in  the  decision  of  the  case.  In  the  first 
place,  we  flilnk  It  was  not  sufficiently  dark 
when  the  accident  occurred  to  have  called  for 
the  placing  of  a  light  at  that  hour  upon  the 
end  of  the  car,  even  If  It  had  been  upon  the 
main  track,  as  objects  were  distinctly  visible 
at  the  time;  and,  in  the  next  place,  the  train 
upon  the  siding  was  to  be  stopped  in  a  few 
moments  for  the  night,  and  that  particular 
method  of  giving  a  warning  was  then  scarce- 
ly required.  The  only  witnesses  who  speak 
of  Downlng's  position  at  the  time  of  £he  ac- 
cident are  those  of  the  plaintiffs,  who  place 
him  standing  at  the  time  on  the  edge  of  the 
ties  outside  of  the  rail,  on  the  north  side  of 
the  spur  track  <the  rail  next  to  Jacob's  store 
and  the  Thompson  residence),  and  facing  the 
main  track,  his  attention  evidently  directed  to 
the  passing  freight  train.  It  is  easily  under- 
stood  how  Downing  may  not  have  seen  the 
working  train  or  known  of  its  approach,  but 
it  is  difficult  to  understand  how  neither  the 
conductor,  who  declares  that  he  was  In  the 
side  door  of  the  caboose,  at  the  right  band, 
and  looking  In  the  direction  towards  which 
the  train  was  backing,  nor  Houghton,  the 
brakeman,  who  declares  that  he  was  on  the 
top  of  the  caboose,  left-hand  side,  and  also 
looking  In  the  direction  towards  which  the 
train  was  moving,  should  have  failed  to  see 
Dovmlug.  There  was  certainly  enough  light 
to  have  seen  him,  and  the  q>ace  within  which 
he  was  bound  to  have  been  almost  forcedly 
brought  him  within  the  line  of  vision  of  one 
or  the  other  of  these  persons.  If  tither  had 
declared  that  he  had  seen  htm  somewhere  In 
th«  nelghboThood  of  the  track,  thwigh  not 
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upon  It  and  tbat  his  position  when  struck 
must  hare  been  the  result  of  a  sudden,  un- 
anticipated movement  of  Downing,  from  the 
side,  we  could  understand  the  situation;  but 
that  neither  Casey  nor  Houghton  should 
hare  seen  him  at  all  can  be  accounted  for 
only  by  the  fact  that  one  or  the  other  or  both 
were  not  looking  at  the  time  In  the  proper 
direction.  Neither  Casey  nor  Houghton  at- 
tempts to  explain  why  they  did  not  see  Down- 
ing. Piaintiffs*  counsel  assert  that  they  did 
not  -see  for  the  very  simple  reason  that  they 
were  not  in  their  proper  places,  and  not  In  a 
position  to  see,  but  we  do  not  think  this  po- 
sition maintainable.  We  think  that  Casey 
and  Houghton  were  eadi,  at  the  time  of  the 
accident,  in  the  placra  which  they  respective- 
ly testified  to  having  been  at  at  that  time;  but 
the  mere  fact  of  their  having  been  at  those 
places  would  amount  to  nothing,  unless  they 
performed  the  duties  for  which  they  were 
placed  there.  There  were  strong  reasons 
calling  for  exceptional  vigilance  on  their  part. 
The  epvi  track  below  Berwick  had  been  used, 
it  is  true,  as  a  camping  ground  for  the  work- 
ing tralli  of  the  defendant  since  the  11th  of 
Vebmary,  a  portion  of  the  cars  being  left 
there  all  Aaj  and  all  night  from  that  date, 
while  another  portlob  would  go  out  la  the 
morning,  return  at  noon,  and  again  go  out  to 
return  at  dark;  but,  none  the  less,  it  had 
had  been  for  a  long  while  seldom  used.— so 
s^dom  as  to  have  cansed  Its  presence  to 
have  ceased  to  give  rise  to  any  suspicion  of 
probable  danger.  The  track  had  been  used 
both  for  a  crossing,  and  for  walking  along  in 
order  to  reach  the  crossing,  for  so  generally 
and  for  so  long  a  period  tbat  the  fact  must 
necessarily  have  come  to  the  knowledge  of 
the  company,  and  It  could  not  Ignore  that  fact 
in  the  handling  and  management  of  its 
trains.  On  this  particular  afternoon  the 
working  train  backed  down  the  spur  track 
simultaneously  with  the  passing  along,  oppo- 
site to  It  and  upon  the  main  track,  of  a  heavy 
freight  train,  the  ringing  of  whose  bell  as  it 
jtassed  along,  together  with  the  Inevitable 
noise  resulting  from  Its  moving,  were  bound, 
to  some  extent,  at  least,  to  conceal  the  ap- 
proach of  another  train  on  the  other  line  of 
tra^  Of  this  fact  the  conductor  of  the 
working  train  must  certainly  have  been 
aware,  and  he  should  have  been  si>edany  and 
exceptionally  careful  to  guard  against  the 
danger  arising  from  this  special  situation. 
He  must  have  known  of  the  likelihood  of  there 
being  persons  detained  at  and  In  the  vicinity 
of  the  crossings  by  reason  of  the  passing  of 
the  train  upon  the  main  track,  of  the  danger 
of  their  having  their  attention  diverted  to  that 
train,  of  the  great  iM*obabIlIty  of  their  not  hav- 
ing noticed  or  heard  signals  which  under  or- 
dinary circumstances  might  have  sufficiently 
warned  persons  of  an  approaching  train  on 
another  line,  or  of  these  signals  being  mistak- 
en for  those  of  the  freight  train.  He  must 
have  known  that  the  end  of  his  train,  when 
It  commenced  moving  back  tibrough  the  sec* 


ond  switch,  was  almost  within  striking  dis- 
tance of  any  one  at  or  near  the  crossing,  and 
that  their  opportunity  for  discovering  the  ap- 
proaching cars  and  avoiding  danger  was  very 
little;  and  both  he  and  Houghton  should  hare 
given  their  fixed  and  undivided  attention  to 
what  was  just  behind  their  train.  They 
could  not  possibly  have  done  this.  It  Is  more 
than  probable  that,  forgetting  bow  much 
might  happen  In  a  few  seconds  of  time,  the 
attention  of  one  or  the  other  was  directed  for 
a  little  while  to  the  freight  train,  and  that 
short  period  of  inattention  or  carelessness  is 
responsible  for  the  accident. 

It  will  not  do  to  say  that  the  bell  was 
constantly  rung  from  the  time  of  entering 
the  first  Bvritch;  that  this  was  snffident 
and  that,  If  Downing  did  not  hear  it,  it  was 
simply  his  misfortune  and  that  of  his  fam- 
ily; that  the  trainmen  bad  nothing  to  do 
with  the  train  on  the  main  line.  It  Is  a 
mistake  to  suppose  that  by  pursuing  the 
regulation  method  of  giving  notice  by  the 
ringing  of  a  bell,  or  .following  oat  any  par* 
ticular  prescribed  mode  of  giving  warn- 
ings, parties  in  charge  of  a  railroad  traia 
perform  their  whole  duty  under  erery  con- 
tingency or  on  all  occasions.  The  precao* 
tlons  to  be  adopted  and  the  steps  to  be  iak- 
en  In  aid  of  safety  Increase  as  the  danger 
of  accident  and  Injury  is  increased,  asd 
their  sufficiency  Is  to  be  gauged  by  what 
Is  called  for  by  the  special  circumstances 
of  each  case.  It  is  very  true  that  the  con- 
ductor and  brakemen  of  the  working  train 
were  under  no  responsibility  for  the  han- 
dling of  the  train  upon  the  main  line;  but 
It  does  not  follow  from  this  tbat  the  man- 
agement of  thelT  own  train  was  to  be  to- 
tally Independent  of  what  other  trains  might 
be  doing,  or  where  they  might  be,— particu- 
larly those  belonging  to  the  same  company. 
A  number  of  witnesses  testify  that  the  fire- 
man of  the  engine  on  the  spur  track  rang 
his  bell  constantly.  A  number  of  others  de- 
ny that  fact.  Oasey,  the  conductor,  says 
he  heard  it  from  where  he  was  standing,  in 
the  side  door  of  the  caboose,  while  Hough- 
ton, the  brakeman  who  was  on  the  top  of  the 
caboose,  testified  tbat  he  did  not  hear  it 
We  think  he  did  ring  It,  but  that  It  was 
probably  confounded  with  the  ringing  of 
that  of  the  freight  train,  or  that  Its  noise 
was  drowned  and  confused  by  other  noises- 
The  whistle  of  the  train  was  not  blown  aft- 
er it  entered  upon  the  spur  track,  or,  in- 
deed, after  it  entered  into  the  switch  prop- 
er. We  think  It  wonld  have  been  a  proper 
precautionary  measure  to  have  blown  It 
just  before  or  as  the  train  passed  onto  the 
spur  track.  The  mere  presence  of  a  train 
of  cars  above  on  the  switch  proper  was  not 
calculated  to  give  notice  that  the  train 
would  come  upon  the  spur  track.  There 
were  trains  upon  that  switch  constantly 
passing  on  and  ott  the  main  track,  but  the 
going  down  of  a  train  npon  the  spur  track 
was  exertional.  The  ou^^effectlTe  metta- 
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od  of  aroldlng  tbla  parttcular  accident  wonld 
bare  been  for  Cas^,  from  the  aide  of  the 
caboose,  or  HonKtaton,  from  the  top,  to  hare 
called  to  Downing  from  tlielr  reapectlTe 
places.  He  might  have  been  forced,  for 
safety,  to  have  Jumped  Into  the  ditch,  bnt 
he  would  hare  been  saved  by  so  doing  from 
bodily  Injury. 

Defendants  say  It  was  as  mnch  Downlng's 
duty  to  have  seen  the  approaching  train  and 
to  have  gotten  out  of  the  way  as  It  was 
the  duty  of  the  trainmen  to  have  seen  him 
and  avoided  the  accident.  Th^  argue  the 
case  ttom  the  standpctot  of  Downlng's  hav- 
ing been  a  trespasser  on  thehr  track,  and  at 
best  a  licensee,  and  assert  that  they  wwe 
under  no  oUlgatlon  to  keep  a  lookout  for 
any  one  at  the  place  he  chanced  to  be.  It 
has.  Indeed,  been  sometimes  said  that  train- 
men are  xaaier  no  oUlgatlon  to  ke^  a  look- 
out for  trespassers,  but  that  statement  Is  en- 
tirely too  broad.  Parties  In  charge  of  a  rail- 
road train  are  under  an  obligation  to  keep 
a  lookout  all  the  time,  tiiough  they  are  not 
held  to  u  rigid  a  lookout  for  treqmsaers 
where  tiuy  would  not  rasonably  be  ex^tected 
to  be  found  as  they  are  where  their  presence 
would  not  only  be  a  possibility,  bnt  a  proba- 
bUl^.  Though  the  contractual  relations  be- 
tween carrier  and  passenger  uid  the  rela- 
tions between  employer  and  erapIoyAa  af- 
fect to  some  extent  the  question  of  the  care 
which  trainmen  must  enrclse,  It  cannot  be 
contended  that  trainmen  aro  absolved  from 
all  duty  to  trespassers  priw  to  the  time 
when  they  are  actually  discovered  at  or 
near  the  tracks,  in  a  position  of  perlL  Our 
Code  (Rev.  Olv.  Code,  urt  668)  declares  that 
*the  law  Imposes  iqion  proprietors  various 
oUlgations  towards  one  another,  Independ- 
ent of  all  agreements."  On  the  same  prin- 
ciple an  ImjMMed  uixm  railroad  ccffpora- 
tlons  various  obUgatitms  to  the  general  pub- 
lic, independentiy  of  all  agreements  or  spe- 
cial relations.  In  Nave  v.  Railroad  Co.,  96 
Ala.  264,  U  South.  891,  referred  to  In  Pro- 
vost V.  Railroad  Co.,  S2  La.  Ann.  1902.  28 
South.  809,  tiie  sui^eme  court  of  Alabama 
decland  that  "to  run  a  train  at  a  high  rate 
of  speed,  and  without  signals  of  approach, 
whwe  trainmen  have  reason  to  believe  that 
there  are  persons  In  exposed  positions  on  the 
track,  as  over  an  unguarded  crossing  in  a 
poputous  district  of  a  city,  or  where  the 
public  an  wont  to  pass  on  the  track  with 
such  frequency  and  nnmbers,— facts  known 
to  those  In  chai^  of  the  train.— those  In 
charge  will  be  held*  to  a  knowledge  of  the 
probeUe  consequences  of  maintaining  great 
speed  without  warnings,  so  as  to  impute  to 
them  reckless  Indifference  In  resiKct  there- 
to, and  render  their  employte  Uable  for  In- 
juries therefrom,  notwithstanding  there  was 
negligence  tm  the  part  of  the  Injured,  and 
po  fault  on  the  part  of  the  serronto  after 
seeing  the  danger.  The  doctrine  Is  not 
iMuetf  on  the  Idea  that  they  ought  sooner  to 
tiave  observed  the  danger,  however,  but  on 


the  ground  that  th^  knew  of  Its  exlstoieer- 
of  the  presence  of  people  in  positions  of  peril, 
as  a  matter  of  fact,  without  seeing  them 
at  all  In  the  particular  Instence."  It  would 
not  be  necessary,  to  bring  about  the  liabil- 
ity that  the  Alabama  court  here  refen  to, 
that  the  producing  cause  of  Injury  should 
be  the  mnnlng  of  a  train  at  a  high  rete  of 
speed,  coupled  with  an  utter  absence  of 
signals.  Though  the  train  might  have  been 
ranidng  slowly,  and  though  there  may  have 
been  signals  i^ven  of  some  kind,  the  rail- 
road company  should  not  be  relieved  of  re- 
Bponslblllly,  under  the  droumstences.  If  the 
signals  wrae  manltestiy  Insufficient  to  have 
met  the  requirements  of  a  pnn^cr  warning. 
If  the  cars,  even  running  at  a  slow  rate, 
would,  tor  want  of  a  proper  warning;  have 
Inevitably  run  ovor  and  Injured  the  per- 
sons at  the  crwslng.  The  defendant  argues 
this  case  team  the  standpcdnt  of  Downing 
having  been  a  trespasser,  or  at  best  a  li- 
censee, upon  Ito  property.  We  are  not  pre- 
pared, under  the  evidence  In  this  case,  to 
say  that  this  argummt  Is  Justifled  tiie 
facts,  and  that  Downing  at  the  time  of  the 
accident  occupied  quoad  the  defendant  the 
position  of  either  a  trespasser  or  a  licensee. 
As  matters  stand,  and  as  we  view  them, 
we  an  authorized  to  diepote  of  the  Issues 
b^ore  us  from  the  standpoint  of  equally  of 
righto  and  redprodty  of  obligations,  modi- 
fled  and  controlled  by  the  course  which  each 
par^  was  called  upon  to  pursue  under  the 
exact  conditions  of  the  particular  case.  In 
this  Instance  the  necessity  of  rapid  transit, 
an  element  frequently  referred  to  as  calling 
for  Bubordinatitm  in  the  use  of  streeto  or 
highways  by  Individuals  to  their  use  by  rail- 
roads or  railway  corporatitms  was  not  pres- 
ent; for  the  acddmt  took  place  upon  a  rare- 
ly-used side  track,  by  the  action  oi  a  work- 
ing train  which  was  going  Into  quarters  for 
the  nlgbt,  the  work  of  the  day  having  been 
completed.  It  could  weU  have  been  held  up 
after  Its  entrance  throi^  the  flrst  swlteb 
until  the  train  upon  the  main  line,  with  Its 
attendant  confusing  notees,  had  passed  by. 
It  is  contended  that  Downing  was  not  Justi- 
fled In  ^'standing"  or  ■'loitering"  upon  ei- 
ther the  track  or  the  crossing,  and  that  he 
should  have  "st<vped,  looked,  and  listened" 
before  passing  upon  or  crossing  the  track. 
There  Is  nothing  In  the  record  to  show  that 
be  may  not  have  done  this,  and  the  distonce 
between  the  point  where  the  train  passed 
from  the  side  track  to  the  spur  track  up  ta 
the  point  where  the  accident  occurred  was 
too  short,  under  the  circumstances  of  this 
case,  to  have  caused  a  failure  to  look  again 
while  the  train  was  moving  over  that  space 
to  create  a  presumption  of  negligence.  It 
Is  true  that  streeto  are,  and  crossings  have 
been  declared,  no  proper  places  for  stopping 
and  loitering,  but  the  stopping  of  Downing 
was  the  result  of  the  blocking  of  his  way 
by  one  of  defendairt's  passing  trains.  We 
do  not  think  that  the  fact  that  the  accident 
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occurred  aomm  feet  short  of  b  crossbig 
makes  any  material  difference  In  the  situ- 
ation, from  what  It  would  have  been  had 
it  taken  place  directly  at  the  crossing. 
Downing  was  as  plainly  visible  at  the  point 
where  he  was  standing,  and  Injury  to  him 
was  as  easy,  and  In  fact  more  easy,  of 
aToldance.  as  If  he  had  been  directly  at  the 
croeslug.  We  do  not  think  the  particular 
place  at  which  ha  was  standing  relatively  to 
the  crossing  was  the  proximate  cause  of  the 
Injury  in  this  case.  He  would  unqnestlon- 
ably  have  been  killed  had  he  been  at  the 
crossing.  The  defendant  cannot  complain 
of  his  having  to  cross  upon  the  track  to 
reach  the  crossing  from  the  path  along  the 
side  of  It,  as  It  had  cut  off  further  ext^- 
sion  to  the  path  by  the  widening  of  the 
ditch  at  that  point,  and  bringing  Its  side 
next  to  the  rails,  up  to  the  outer  edge  of  the 
ties. 

We  coincide  with  thfe  Jury  In  opinion,  and 
the  district  Judge,  that  the  Injury  to  Down- 
ing, and  his  resulting  death,  were  due  to  the 
fault  of  the  defendant,  and  this  conclusion 
carries  with  it  Its  legal  liability  to  repair  the 
damage  resulting  from  it  Bev.  Civ.  Code, 
art  231B.  We  have,  therefore,  to  consider 
what  that  damage  Is,  and  to  whom  It  is  due. 
The  article  of  the  Code  which  we  have  Just 
cited  declares  that  "every  act  whatever  of 
man  that  causes  damage  to  another,  obliges 
him  by  whose  fault  It  happened,  to  repair  it" 
and  that  "the  right  of  this  action  shall  sur- 
vive In  case  of  death  In  favor  of  the  minor 
children  and  widow  of  the  deceased  or  either 
of  them."  In  this  case  the  deceased  lived 
for  several  hours,  and  has  left  surviving  him 
a  widow  and  four  minor  children  (daughters). 
In  Castille  v.  Railroad  Co.,  48  La.  Ann.  830, 
19  South.  833,  vie  had  occasion  to  refer  to 
this  surviving  action  as  one  ex  delicto.  In 
article  1831  of  the  Bevlsed  Civil  Code  it  Is 
declared  that:  "Although  the  general  rule  is 
that  damages  are  the  amount  of  the  loss  the 
creditor  has  sustained,  or  the  gain  of  which 
he  has  been  deprived,  yet  there  are  cases  In 
which  damages  may  be  assessed  without  cal- 
culating altogether  on  the  pecuniary  loss  or 
the  privation  of  pecuniary  gain  to  the  party; 
where  the  contract  has  for  its  object  the 
gratification  of  some  Intellectual  enjoyment 
whether  In  religion,  morality,  or  taste,  or 
some  convenience  or  other  legal  gratification, 
although  these  are  not  appreciated  In  money 
by  the  parties;  yet  damages  are  due  for  their 
breach:  a  contract  for  a  religious  or  char- 
itable foundation,  a  promise  of  marriage  or 
an  engagement  for  a  work  of  some  of  the 
fine  arts  are  objects  and  examples  of  this 
rule.  In  the  assessment  of  damages  under 
this  rule,  at  well  as  In  cases  of  offenses,  quasi 
offenses,  and  quasi  contracts,  much  discre- 
tion must  be  left  to  the  Judge  or  Jury,  while 
In  other  cases  they  have  none  but  are  bound 
to  give  such  damages  under  the  above  rules 
[fixed  by  preceding  clauses  of  the  article]  as 
wIU  fully  Indemnify  the  creditor  whenever 


the  contract  has  been  broken  by  the  faulty 
ne^igence,  fraud  or  bad  faith  of  the  debtor." 
Though,  under  the  provisions  of  this  article, 
exact  Indemnity  Is  not  to  be  made  the  test  of 
damages  due  for  an  offense  or  quasi  offenses, 
and  much  has  to  be  left  to  the  discretion  of 
the  Judge  or  the  jury,  they  should  not  act 
arbrltrarlly  In  this  matter.   We  think  it. 
therefore,  proper  that  the  parties  should  be 
permitted  to  introduce  testimony  as  to  "com- 
pensatory" damages,  not  to  the  end  of  fixing 
conclusively  thereby  the  measure  of  dajn- 
ages,  but  affording  some  guide  in  the  ascer- 
tainment of  what  would  be  a  reasonable  and 
Judicious  exercise  of  the  right  of  assessment. 
Ballroad  Co.  v.  Spencer  (Colo.  Slip.)  61  Pac. 
009.   The  deceased  was  a  man  between  52 
and  64  years  of  age.  exemplary  In  his  habita 
and  in  perfect  health.   He  was  energetic,  la- 
borious, and  prudent,  and  a  skilled  mechanic, 
earning  from  twelve  to  fifteen  hundred  dol- 
lars a  year.  He  was  a  kind  and  affectionate 
husband  and  father,  supplying  his  wife  and 
children,  to  the  full  extent  of  his  ability,  with 
everyttdng  needful  for  their  comfort  and 
good.   No  tables  of  mortality  were  Introdu- 
ced In  evidence,  but  witnesses  declared  that 
he  could  reasonably  have  looked  forward  to 
"reaching  a  ripe  old  age."   The  wife  had  and 
still  has  some  little  property  of  her  own,  but 
not  near  enough  to  either  support  herself  or 
the  family.  We  are  of  the  opinion  that  the 
verdict  of  the  jury  and  the  Judgment  therein 
rendered  are  correct  except  as  to  the  amount 
of  the  damages  awarded  to  the  plaintiffs. 
We  are  of  the  opinion  that  that  amount  is  too 
large,  and  that  It  should  be  reduced  to 
GOO.   For  the  reasons  assigned,  It  Is  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be,  and  the  same  Is,  amended 
by  reducing  the  amount  for  which  Judgment 
Is  rendered  In  favor  of  plaintiffs  against  de- 
fendant from  ¥10,000  to  |6,500,  and  that  as 
BO  amended  the  Judgment  be  affirmed.  Costs 
of  vpeal  to  be  j^d  by  appelleea. 


a04  lA) 

OITT  or  NEW  ORLEANS  T.  HOP  USB. 
(No.  13.664.) 
(Supreme  Court  of  Louisiana.   Jan.  21.  1901.) 

ORDINANCB-INSPECTION  OF  LAUNDRIKS- 
VAUDITY. 

It  is  competent  for  the  <AXy  cooncil  of 
New  Orleans  to  enact  ordlnanoes  for  the  clean- 
liness and  reasonable  Inspection  of  washbonses 
or  laundries,  and  to  impose  a  reasonable  fee 
to  cover  the  cost  of  sneh  Inspection. 
(Syllabtu  by  the  Grart; 

Appeal  from  recorder's  court  of  cltj  of 
New  Orleans;  James  Hughes,  Judge. 

Hcv  Lee  was  convicted  of  violating  an 
ordinance  of  the  city  ot  New  Orleans,  and 
appeals.  Affirmed. 

Bnf us  3.  Paddock  and  Edward  Bamett  for 
appellant  Joseph  B.  Genmlly,  for  ^p^lee. 

BLANCHARD.  J.  This  Is  an  appeal*  from 
A  sentrace  Imposed  for  noncompliance^  with 
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tbe  reqQlrementai  of  ft  dtj  OTdlnance.  The 
ordlnaiice  In  question  is  one  adopted  by  the 
ttt$  oonndl  of  tbe  city  ct  Mew  Orleana  In 
Norember,  1899,  known  u  "OonncU  Series 
No.  ISwroS,"  and  Ita  object  Is  to  re^iilate  the 
eMidnctlng  ot  the  waahhonBes  «r  lanndriea 
of  tbe  city.  Tbe  purpose  of  the  enactment 
is  to  enforce  tbe  obeerrance  of  sanitary  con- 
ditions at  such  phuws.  To  this  end.  among 
oilier  tiUngs,  the  ordinance  prorl^  a  sys- 
ton  ci  Inspection  ot  laundries.  It  Is  made 
the  dnty  ot  the  board  of  health  of  the  city 
to  canae  to  be  made  weekly  a  thorough  In- 
qwctlMi  of  the  premises  used  for  such  pur- 
poses, and  authority  la  glren  the  board  to 
collect  fRMn  tho  owners  t>f  such  establish- 
moits  a  fee  snffleient  to  com  the  cost  of 
Inspection,  not  to  exceed  2S  cents  for  each 
InspectloiL  Iho  conduding  section  of  the  or^ 
dinance  dedares  that  any  person  Tlolating 
any  of  tbe  prorlBlons  of  the  same,  or  falling 
to  Gcunpir  -wtSh  any  of  Its  requirements,  shall 
be  liable  to  a  fine  not  exceeding  $20,  or  to 
Imprisonment  not  exceeding  80  days.  De- 
fendant Is  tta«  proprietor  ot  a  laundry*  His 
premises  were  inspected  by  an  officer  of  the 
board  ot  health  pursuant  to  the  requirements 
of  tbe  ordlnamcei  and  tat  the  inspection  tbe 
fee  of  25  cents  was  demanded.  He  refused 
to  pay,  and  was  summoned  before  the  re- 
corder. To  the  proceedings  thus  Instituted 
against  him  he  filed  a  donnrrer,  alleging  tbe 
onUoance  In  question,  partlctilarly  section  5 
thereof,  to  be  unctmstltutional.  and  further 
doiylng  any  aufliority  In  tl»  dty  council  to 
enact  the  same.  The  court  oraruled  the  de- 
mnrrer,  and  proceeded  to  tbe  trial  of  the 
case,  with  the  result  that  defendant  was 
found  gnUty,  and  sentenced  to  p^  a  flue  of 
fire  dollars,  and.  In  default  of  payment,  that 
be  be  lnii»isoned  for  a  period  not  aceedlng 
11  d^a;  whereupon  he  prayed  for  and  was 
granted  a  snspenslTO  lytpeal  to  this  court 

With  r^;ard  to  tbe  contention  that  It  Is 
not  c<»npetent  for  the  municipality  to  enact 
tbe  ordinance  in  qneslon,  eren  if  Ibe  author^ 
Ity  to  do  so  did  not  exist  under  the  general 
police  powers  of  the  city,  we  find  abundant 
warrant  for  It  In  section  14  of  the  dty  char^ 
ter  (Act  No.  46  of  189^.  With  regard  to  the 
averment  of  anconstltutlfmallty  of  the  ordi- 
nance and  of  its  section  5,  we  find  that  thA 
feo  of  a  c«kts  Imposed  upcm  the  proprietors 
of  laundries  Is  purely  and  simply  **to  corer 
the  costs  of  inspecthm.**  It  Is  neither  a  tax 
nor  tbe  Imposition  of  a  license  tor  revenue 
porposes.  This  Inspection  is  made  weekly, 
and  tbe  requlmoent  Is  In  the  interest  of  the 
public  health.  It  Is  considered  reasonable, 
and  not  (^presslTe.  This  Is  not  the  case  of 
tbe  dty  attempting  to  use  Its  police  power  to 
enforce  the  collection  of  revenne,  and  the 
anthcMltleo  dted  in  appellant's  brief  (Munici- 
pality No.  1  T.  Pance,  6  La.  Ann.  515;  State 
T.  Patamla,  84  La.  Ana  750;  State  v.  Manes- 
der.  Opinion  Bk.  S3,  p.  237;  Mestayer  t.  Cor- 
rige,  88  La.  Ann.  711;  State  t.  Blaaer,  86  La. 
Ann.  966;  State  t.  Zurich.  49  La.  Ann.  463.  21 


South.  977)  do  not  asjflj.  Bee  concnnlng  opiur 
Ion  of  Bennudes,  a  J.,  In  State  t.  Blaser.  38 
La.  Ann.  366,  and  authorities  there  cited. 
Also  Morgan  t.  Louisiana,  93  U.  8.  217,  23  L. 
Ed.  860.  Judgment  affirmed. 


(104  La.) 

STATE  ex  rel.  FORTIER  et  al.  t.  CAPDB- 

VIELLE  et  al.    (No.  13.666.) 

(Supreme  Conrt  of  Loaistana.   Jan.  21,  1901.) 

CONSTITUTIONAIi   LAW— PRESUMPTION S-C ITT 
CHART£BS-CIVXL,  SERVICB  COMMISSION. 

1.  The  constitutionality  of  a  statute  is  to  be 
presumed,  and.  If  a  reasonable  doubt  arise,  it 
most  tie  solved  in  favor  of  the  legislatiTe  ac- 
tion, and  the  act  stutained. 

2.  A  constitutional  proTlsion  and  an  act  of 
the  legislature,  in  their  relation  to  each  other, 
are  to  be  so  interpreted  and  applied  as  to  nre 
the  legislative  act  validity  and  force,  rather 
than  to  avoid  it,  if  it  be  found  practicable  to 
do  BO  within  the  limits  of  a  reoaonable  con- 
struction of  the  constitutional  provision. 

8.  Ihe  exception,  as  to  the  snojecta  embraced 
within  its  scope,  of  that  part  of  article  48  of 
the  constitution  of  1888  placing  an  iniUbltlOn 
upon  the  passace  of  statutes  creating  corpora- 
tions, or  amending  their  charters,  unfetters  the 
general  assembly,  and  it  has  authority  to  enact 
laws  relating  to  the  charters  of  the  dties  and 
larger  towns  ot  the  state  without  previous  pub- 
lication of  notice  of  intention  to  apply  for  such 
legislation  having  been  made. 

4.  The  board  of  dvll  service  commlsrionere 
for  the  city  of  New  Orleans  established  under 
the  act  of  1896  was  protected  in  its  offidal  ten- 
ure by  paragraph  5  of  artide  325  of  the  consti- 
tution only  in  so  far  as  that  Its  term  of  office 
could  not  bo  shortened  prior  to  the  general 
state  election  of  1900.  After  that  date  It  is 
held  that  It  was  competent  for  the  general  as- 
sembly to  repeal  tiie  law  which  gave  the  board 
its  tennre,  and  after  such  repeal  the  board 
ceases  to  exist, 

(Syllabus  by  the  OourtO 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  the  states  oa  the  relatlm  of  Alcee 
Fortler  and  otfaeia,  against  Paul  Capderlelle 
and  ottiers.  Judgment  for  'dtfendants,  and 
plaintiffs  appeal.  Affirmed. 

Fenner,  Henderson  &  Fenner  (Eugene  D. 
Saunders  and  Bdgar  H.  Farrar,  of  counsel), 
for  appellants.  Samuel  L.  Gilmore,  Olty  Atty., 
for  appelleea 

BLANOHARD.  J.  The  question  the  case 
propounds  for  determlnatlcai  is  the  constitu- 
tionality Td  non  of  Act  No.  89  of  tbe  Acts 
of  19(X).  The  tltie  of  this  statute  Is  "An  act 
to  provide  a  drll  service  for  the  clij  of  New 
Orleans,  to  repeal  all  acta  Inconsistent  or  hi 
conflict  .therewith,  and  especially  sections  88 
to  67,  indusive,  and  section  110  of  Act  No.  45 
of  tbe  Acts  of  the  General  Assembly  of  the 
State  of  Louisiana  for  the  Year  1896."  It  was 
approved  July  10,  1900.  It  creates  a  board  of 
dvll  service  commissioners  for  tbe  dty,  pre- 
scribing as  members  thereof  the  mayor,  the 
treasorer,  tbe  comptroller,  and  two  dtizens,  to 
be  appointed  by  the  mayor  by  and  with  tbe 
advice  and  consent  of  the  council,  who  are  to 
bold  office  during  the  term  of  the  mayor  and 
council  appointing  them.  Tbe  act  tben  goes 
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on  to  outline  a  aTstem  of  ciril  eerrlce,  and 
prescribes  tbe  duties  of  the  board,  etc.  By 
its  terms  it  Is  made  to  take  effect  in  all  Its 
parts  Immediately  upon  its  promulgation,  and 
it  repeals  all  conflicting  laws  on  tlie  same  sab- 
Ject-matter,  especially  tliat  part  of  Act  No. 
45  of  1S96  (city  charter)  relating  to  the  estab- 
lishment of  civil  service  for  the  city  of  New 
Orleans.  Pm^uant  to  the  direction  of  the 
statute,  the  mayor  appointed  and  the  council 
cooflrmed  H.  H.  Hodgson  and  3.  B.  Vlnet  as 
citizen  members  of  the  board,  and  thereupon 
the  board  organized,  and  entered  upon  the  dis- 
charge of  its  duties.  Following  this,  relators 
brought  the  present  action,  which  is  described 
by  them  to  be  a  quo  warranto  and  Injunction 
proceeding  Instituted  under  the  authority  of 
articles  867,  868,  of  the  Code  of  Practice,  to 
test  the  title  of  respondents  to  the  offices  of 
cItU  service  commissioners  of  the  dty  of  New 
Orleans.  Relators  claim  to  be  themselves  the 
board  of  civil  service  commissioners,  and  deny 
the  right  of  respondents  to  be  such  board,  or 
to  exercise  Its  functions.  The  object,  then, 
of  the  suit  Is  to  have  determined  the  rival 
claims  of  the  contending  parties  to  the  offices 
mentioned. 

There  Is  no  doubt  that  the  later  act  of  the 
general  assembly,  under  which  respondents 
bold,  by  its  terms  repeals,  does  away  with, 
and  supersedes  the  earlier  act  under  which  re- 
lators claim.  But  the  latter  deny  the  con- 
stitutional right  and  power  of  the  general  as- 
sembly (1)  to  pass  the  act  In  form  and  man- 
ner as  It  was  passed;  (2)  to  thus  set  aside 
relators  as  the  tward  of  civil  service  commis- 
sioners, and  establish  respondents  as  such 
board  In  their  place.  Relators*  claim  to  the 
office  rests  upon  sections  38  to  65,  both  In- 
clusive,  of  the  act  Incorporating  the  city  of 
New  Orleans,  approved  July  7,  1886,  and  up- 
on the  fifth  paragraph  of  article  825  of  the 
coD8tltDtlo&  of  1898.  Their  contention  Is  that, 
pursuant  to  the'  provisions  of  the  act  of  1896 
aforesaid,  they  were  a^inted  In  January, 
1897,  to  the  office  of  civil  service  commission- 
ers, by  the  then  mayor, — one  for  the  term 
of  four  years,  another  for  the  term  of  eight 
years,  and  the  third  for  the  term  of  twelve 
years;  and  that  for  and  during  their  terms 
aforesaid  they  are  entitled  each  to  receive 
from  the  city  of  New  Orleans  a  specified  an- 
nual salary.  They  aver  that  they  entered  up- 
on the  discharge  of  the  duties  of  the  offices 
aforesaid,  fulfilled  and  are  fulfilling  the  same, 
and  that  tbey  have  never  been  legally  re- 
moved from  said  offices.  With  regard  to  the 
act  of  1900,  upon  which  rests  the  tenure  of 
respondents,  relators  assert  the  same  to  be 
null,  void,  and  of  no  effect,  (1)  because  it  was 
passed  In  violation  of  article  50  of  the  con- 
stitution of  1898,  and  (2)  because  the  said 
act,  in  BO  far  as  It  attempts  to  legislate  re- 
lators out  of  office,  violates  paragraph  5  of 
article  825  of  the  constitution.  The  defense 
to  the  action,  In  brief,  Is  that  the  act  of  1900 
repealed  those  portions  of  the  <dty  charter  (Act 
1806)  under  which  relators  were  appohited  to 


and  held  the  offices  of  civil  service  commis- 
sioners, and  that  relators  wete  thus  dispos- 
sessed of  sold  offices.  In  this  connection  it  is 
averred  by  respondents  that  the  act  of  19(X> 
is  constitutionally  valid  In  all  Its  parts,  and 
that  they  form  the  board  of  civil  service 
commissioners  provided  for  by  the  act.  The 
judgment  below  rejected  the  demands  of 
relators,  and  they  prosecute  this  appeal 

The  issue  presented  is  one  of  law  only. 
All  the  allegations  of  fact  made  in  relat- 
ors' petition  are  admitted  of  record  to  be 
true.  Act  89  of  1900  Is  an  amendment  of 
the  city  charter.  Of  this  there  Is  and  can 
be  no  dispute.  Is  this  statute  a  local  or 
special  act,  and,  if  It  be  such,  la  It  uncon- 
stitutional because  not  advertised  prior  to 
Its  Introduction  Into  the  general  assembly, 
and  because  containing  no  recital  that  It 
was  so  advertised,  as  required  by  article  90 
of  the  constitntliHi?  Courts  are  not  light- 
ly to  pronounce  laws  unconstitutional.  Un- 
der some  circumstances  it  may  become  their 
duty  to  declare  what  the  legislature  has  as- 
sumed to  enact  Is  void;  but  only  upon  the 
safest  and  surest  grounds,  and  where  It  ia 
unavoidable,  can  there  be  justification  for 
this.  The  task  Is  always  a  delicate  one,  and 
only  to  be  entered  upon  with  reluctance  and 
hesitation.  The  constitutlonaUty  of  a  law  Is 
to  be  presumed,  and,  if  a  reasonable  doubt 
arise,  It  must  be  solved  in  >  favor  of  the 
legislative  action,  and  the  act  sustained. 
Cooley,  Const  Law,  c.  7.  Whenever  an  act 
of  the  legislature  can  be  reasonably  so  con- 
strued and  applied  as  to  avoid  conflict  with 
the  constitution,  and  ^ve  It  the  force  of 
law,  such  construction  will  be  adopted  by 
the  courts.  People  t.  Blodgett,  IB  Mich.  162. 
So,  too,  a  constitutional  provision  and  an  act 
of  the  legislature,  In  their  relation  to  each 
other,  are  to  be  so  interpreted  and  applied 
as  to  give  the  legislative  act  force  and  va- 
lidity, rather  than  to  avoid  it,  or  render  it 
nngatory.  If  it  be  found  practicable  to  do 
so  within  the  limits  of  a  reasonable  construc- 
tion of  the  constitutional  provision.  Bring- 
ing these  pi*inciplra  and  general  observations 
to  bear  upon  the  Instant  case.  Its  difficulties 
are  rendered  less  formidable. 

1.  By  article  4S  of  the  constitution  of  1898 
the  general  assembly  Is  prohibited  from  pass- 
ing any  local  or  special  law  "creating  corpo- 
rations, or  amending,  renewing,  extending  or 
explaining  the  charters  thereof."  But  right 
here  a  proviso  It  attached,  declaring  that  this 
inhibition  "shall  not  apply  to  municipal  cor- 
porations having  a  population  of  not  less 
than  twenty-five  hundred  inhabitants."  The 
Intention  of  the  proviso  beyond  doubt  Is  that, 
so  far  as  cities  and  towns  having  a  popula- 
tion of  2,500  and  over  are  concerned,  the  leg- 
islature has  full  authority  to  pass  any  and 
every  law  It  may  seem  proper  to  that  body 
to  enact  relating  to  the  Incorporation  of 
same,  or  to  extending,  renewing,  explaining, 
changing,  or  amending  their  existing  acts  of 
Incorporation.    In  other  wwds,  aa  to  the 
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dtiM  and  larger  towns  In  the  state  tbe  legis- 
latnre  la  again  poaaesae^  of- the  same  author- 
lt7  oTer  them  In  lespect  to  their  charters 
(except  as  restrained  by  other  articles  of  the 
conitltutlon  than  articles  48  and  50)  aa  was 
possefised  hy  that  body  prior  to  the  adoption 
of  the  constitution  of  1S79,  which  was  the 
const! tntloD  where  limitations  upon  the  legls- 
latiTe  power  In  this  regard  first  appeared. 
Even  if,  an  contended  by  appellanta,  a  stat- 
ute relating  to  the  municipal  government  of 
a  city  or  larger  town  be  a  "local  or  special" 
law.  then  Is  the  enactment  of  such  a  local 
or  special  law  within  tbe  powers  of  the  gen- 
eral assembly  hy  reason  of  its  express  excln- 
tion  from  the  (^ration  of  the  article  prohlb* 
Itlng  local  or  special  laws  on  certain  specified 
aobjecta.  Article  SO,  by  Its  terms,  has  ap- 
l^lcabllitr  only  to  local  and  special  laws  on 
mblecta  not  enumerated  In  article  48.  It 
permits  the  general  assembly  to  enact  local 
«r  special  laws  relating  to  subjects  not  enu- 
merated in  article  48,  If  notice  of  the  Inten- 
tion to  an>ly  therefor  shall  have  been  first 
pnUlabed  for  SO  days  in  the  manner  directed 
by  the  aitide;  ^'Creating  corporations,  or 
amendli^  iraewlnff.  extending,  or  eqlaln- 
Ing  the  charteiB  thereof."  is  one  of  the  pro- 
Ublted  oul^ectB  enumerated  In  article  4S, 
and  therefore,  as  to  the  same,  article  80  does 
not  apidy.  "With  or  nrlOiout  the  notice  pre* 
eolbed  by  artUde  50,  the  general  assembly 
te  denied  authority  to  pass  local  or  special 
]awfl  rdatlng  to  the  snhjects  mentioned  In 
artlde  4&  Tbia  la  the  general  mle^  and  it  la 
subject  to  but  one  exception,  which  the  arti- 
cle ItMlf  makea,  and  that  la  that  Its  Inhlbl- 
tlona  do  not  extend  to  the  anbdect  of  the 
larger  nranlclpal  cwporaUons  of  the  state: 
As  to  theae  the  leglslatnre  ta  left  free  to  act 
as  It  sees  fit  Now.  doa  the  fact  that,  be- 
fore quitting  the  anbjeet  of  inhibitions  aa  to 
local  and  apedal  lam.  the  article  -48  express 
1y  exdndee  from  Ita  opraatlon  statutes  relat- 
ing to  the  government  of  the  cities  and 
larger  towna,  have  tbe  effect  of  bringing  laws 
4if  that  character  wltUn  tbe  grasp  of  article 
SO?  In  other  words,  does  the  dedaratlcai  of 
article  4S  that  munldpal  corporattons  of  « 
certain  clasa  are  excepted  out  of  Its  proTl- 
alona,  bring  that  daaa  within  the  reqolre- 
DWttt  of  artlde  BO^  via.  that  laws  with  refer- 
ence to  the  tame  muat  be  preceded  by  the 
publlafaed  notice  required  hy  that  article,  un- 
der pain  of  nullity?  We  think  not  That 
part  of  artlde  48  of  the  constitution  under 
discoaslim  creates  a  classification  of  corpora- 
tion*, as  well  aa  prescrlbea  an  exception  aa 
to  one  class.  It  contains  the  enumeration  ttf 
two  classes  of  corpwatlona,  the  first  of  ^Ich 
inclndee  all  prlTate  corporations  and  the 
amaller  political  corpMatlonB  (the  charters  of 
towns  and  villages  whose  population  Is  under 
2.500),  aa  to  wfaldi  the  leglslatnre  la  permit- 
ted to  deal  only  through  general  laws  ap- 
pUcaUe  to  all  of  that  class;  the  second  of 
whldi  Includes  the  larger  political  corpon- 
tlona  (Qm  charters  of  dtles  and  towna  whoee 


population  Is  2,500  or  over),  as  to  which  the 
legislature  is  left  to  deal.  If  It  see  proper,  di- 
rectly through  laws  which  affect  them  sin- 
gly.   But  both  classes  are  "enumerated," 
considered,  dealt  with;  the  general  rule  of 
prohibition  established  by  the  article  applied 
to  one.  excluded  from  the  other.   Being  thus 
j  "enumerated,"  classified,  and  dealt  with,  they 
I  are  lifted  out  of  the  grasp  of  the  succeeding 
I  article  GO.  That  article  has  naught  to  do 
;  with  laws  on  tbe  subjects  named  In  the  prior 
I  article.    We  hold,  then,  that  tbe  exception  of 
article  48  as  to  one  class  of  corporations 
therein  enumerated  does  not  have  the  effect 
merely  of  removing  tbe  excepted  corporations 
from  the  reach  of  that  article,  and  sending 
them  to  be  grouped  with  the  subjects  falling 
within  the  purview  of  article  GO.   Tbe  excep- 
tion, as  to  the  subjects  embraced  within  Its 
scope,  completely  unfetters  the  general  as- 
sembly, and  It  has  authority  to  enact  laws 
relating  to  the  idiarters  of  the  cities  and  lar- 
ger towns  of  the  state  without  previous 
putdlcatlon  of  notice  of  Intention  to  apply  for 
:  such  legislation  having  been  made.  That 
j  this,  too,  Is  the  leglslatlTe  interpretation  of 
I  the  two  articles  of  tbe  constitution  Is  shown 
by  the  tact  that  Tarloua  bills  incorporating 
dtles  and  towns,  or  amending  their  charters, 
I  have  been  passed  In  the  two  sessions  of  tbe 
!  general  assembly  bdd  since  Oie  adoption  ot 
the  constitution  of  1886.  without  antecedent 
notice  of  Intention  to  apply  for  same. 

2.  Tbe  aecond  contention  ot  relators  Is  that 
Act  Mo.  88  of  1800  Is  unconstitutional,  be- 
cause It  Tlolatea  paragraph  6  of  article  325 
of  the  constltntlon,  which  provides  that: 
"All  officers,  executive,  legislative  and  judi- 
cial, state,  parish  and  municipal,  who  may 
be  In  oflice  at  the  adoption  of  this  consti- 
tution, •  •  •  shall  bold  their  respective 
offices  nntU  their  terms  shall  have  expired, 
and  until  their  successors  are  duly  qualified, 
as  provided  by  this  constitution,  unless  soon- 
er removed,  as  may  be  provided  by  law; 
and  shall  rec^ve  the  compensation  now  fixed 
by  the  c(mstitution  and  laws  In  force  at  the 
adoption  of  this  constitution,  except  as  here- 
in otherwise  provided."  llie  argument  Is 
that  relators,  being  la  office  at  the  time  of 
the  adoption  of  tbe  constitution  of  1888  as 
the  board  of  dvll  service  commissioners  for 
the  dty  of  New  Orleans,  fell  within  the  cate- 
gory of  "munldpal"  officers,  who,  under  the 
constitutional  provision  quoted,  are  mtltled 
to  hold  over  until  their  terms  expire,  and  to 
continue  to  receive  the  compensation  fixed 
by  the  law  of  their  appointment  In  force  at 
the  adoption  of  the  constitution.  We  have 
already  seen  that  they  were  appointed  for 
tbe  terms  of  four,  eight,  and  twelve  years, 
respectively.  Bo  that  under  the  construc- 
tion contended  tor,  they  (being  willing)  must 
bold  office  and  praform  the  functions  of  a 
board  of  dTil  serrlce  commissioners,  and 
dnw  the  salaries  attached  to  the  positions, 
during  all  those  years,  notwithstanding  a 
change  of  policy  In  respect  to  the  matter  of 
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dTll  service  may  be  deemed  advisable  by 
the  law-making  power  pi  the  state.  In  oth- 
er words,  the  hands  of  the  legislature  are 
tied.  It  cannot  repeal  the  cItU  serrlce  law 
Qt  1886,  Change  or  modUy  It  Thougb  that 
law  was  enacted  by  one  legislature,  though 
relators,  in  their  official  capacity,  are  the 
creatui-es  of  an  act  passed  by  a  former  legis- 
lature, the  proposition  Is  that  the  present 
legislature— a  subsequent  one— cannot  abro- 
gate it,  cannot  recall  the  mandate  issued  to 
relators  as  civil  service  commissioners,  can- 
not effect  a  change  of  public  policy  in  respect 
thereof.  We  cannot  adopt  such  a  coostruc- 
tloD.  It  Is  not  the  "common  sense"  of  the 
situation.  It  Is  not  considered  to  be  within 
the  Intendment  of  the  constitotlonal  provi- 
sion. Article  325,  which  is  the  "Schedule" 
of  the  constitution,  was  never  Intended  to 
be  so  far-reaching  In  Its  effect  That  this  la 
so  Is  apparent  from  the  opoilne  sentence  of 
the  article,  whlc^  reads:  "That  no  Inoon- 
venience  may  arise  from  the  adoption  of  this 
constitution,  and  In  order  to  carry  this  con- 
Btitatlon  Into  complete  <^ration,  It  Is  horeby 
declared."  Then  follow  declaxallMui  to  the 
effect:  (1)  That  all  laws  In  force  at  the 
time  of  the  adoption  of  this  c<Histitntion,  not 
inconsistent  therewith,  shall  remain  in  force 
until  altered  or  repealed  by  the  general  as- 
sembly; (2)  that  all  pending  write,  actions, 
prosecntloDS,  etc.,  shall  continue  In  full  force 
and  ^ect;  ^  that  all  laws  Inconsistent  vrlth 
the  constitation  shall  cease  upon  its  adop- 
tion; (4)  that  all  recognizances,  obligations, 
and  other  Instrnments,  fines,  tans,  peaatttes, 
etc.,  i^all  remain  unaffected  by  the  adt^ 
tlon  of  the  comitttntlon;  ^  that  aU  officers, 
executive,  legislstlve,  and  Jndlcdal,  state,  par- 
ish, or  municipal,  who  may  be  In  office  at 
the  adoption  oi  the  constitution,  shaU  bold 
their  respective  offices,  etc. ;  (6)  that  the  con- 
stitation of  1S70  and  amendments  thereto 
are  superseded  by  the  new  constltnUon,  ex- 
cept as  spedfled;  (7)  that  the  courts  pro- 
vided for  by  the  new  constitnticHi  sliall  be 
construed  to  be  the  same  courts,  etc.,  as 
those  of  the  same  name  existing  under  the 
constitution  of  1879;  and  (S)  that  the  new 
constitution  shall  be  In  full  force  and  effect 
from  and  after  the  12th  day  of  May,  189a 
Evidentiy,  what  the  f  ramers  of  the  consttto- 
tion  had  in  view  and  Intended  la  enacting 
this  Bchednle  article  was  to  make  provision 
against  uiy  disorder  or  disarrangement  In 
the  govwnment  of  the  state,  or  Its  p<^tical 
subdivisions,  as  the  result  of  the  superses- 
sion of  the  old  constitution  by  the  new.  Hie 
machinery  of  government— its  running  gear- 
was  to  be  preserved  while  the  old  constitn- 
tion  was  slipped  from  Its  place  as  the  or^ 
ganlc  law  and  the  new  substituted.  It  could 
not  have  been  Intended  to  declare  tt  the  pub* 
lie  policy  of  the  new  constitution,  as  In- 
dsted  on  by  relators,  that  the  general  assem- 
bly could  not  at  Its  will,  after  a  certain 
time  ab(dlBh  snbordlnate  municipal  offices 
existing  as  the  result  ot  prerlons  leglslattra 


action.  If  that  bad  been  the  purpose,  why 
wait  to  so  declare  1^  in  the  schedule  of  the 
constitution,— tlK  last  chai^  of  that  instru- 
ment—where, by  common  understanding, 
we  only  look  to  find  the  usual  provisions  for 
the  transference  of  the  government  fn»n  the 
dominion  of  oue  organic  law  to  tliat  of  an- 
othet  ?  The  wliole  blstoiy  of  the  calling,  elec- 
tion of  members,  and  convocation  of  the  con- 
stitutional convention  of  1888  shows  that, 
while  the  people  of  the  state  desired  and 
determined  to  have  a  new  cmstitution.  it 
was  equally  their  purpose  that  there  should 
be  no  disturbance  of  tlie  official  tenures  of 
the  then  existing  officials  of  the  state,  or  it» 
political  subdivisions,  until  the  general  state 
election  next  ensuing  thereafter.  Thla  waa 
made  part  of  the  act  providing  for  the  sub- 
mission to  the  people  of  a  proposition  to  hold 
a  convention  and  to  fix  its  powers.  Thus, 
m  the  first  section  of  the  act  (No.  S2  of  lfiOe> 
is  a  declaration  that  the  "conTention  shall 
be  and  is  hereby  prohibited  from  enacting;, 
ordaining  or  framing  any  article  or  ordi- 
nance *  •  •  whereby  the  terms  of  office 
of  the  general  assembly  or  any  of  the  pres- 
ent state,  district  panxdilal  or  municipal  offl- 
cws,  whether  riected  or  appointed,  shall  be 
reduced  or  sbOTtoied,  or  the  salary  thereof 
reduced  or  diminished,  prior  to  the  first 
Tuesday  after  the  third  Monday  In  April, 
18oa"  This  was  the  date  of  the  thm  next 
general  state  election.  The  people,  whok 
they  Toted  for  the  holding  of  the  ccaiTentlo% 
-voted  for  It  to  be  held  "in  accordance  with 
Act  Na  62  of  1888^*'  tbna  instractlnff  their 
delegates,  dected  at  the  same  time,  to  ob- 
serve the  limitat]<ms  placed  upon  the  jwwer 
of  the  convention  by  the  act  of  the  legisla- 
ture. Paragnoh  B  ot  the  schedule  article 
825  of  the  constitution,  upon  which  relators 
rely  as  shielding  them  from  leglslatlTe  ac- 
tion ab(diBhlng  th^  officer  must  be  read  In 
the  light  of  the  above  provlslott  quoted  from 
the  act  providing  for  the  holding  ct  the  con- 
vention. The  members  of  the  convention.  In 
the  adoptim  of  paragraiA  5  of  the  article, 
were  caring  out  the  mandate  of  the  peo- 
ple that  there  should  be  no  disturbance  ot 
the  state,  district,  parochial,  or  municipal 
officers  then  In  power  throughout  the  state 
prior  to  the  gmeral  state  electl<m  next  there- 
after to  be  held.  And  It  Is  not  ctmsldered 
that  the  convention  Intended  to  go  further 
than  this  In  declaring  tat  the  retention  <tf 
existing  officials  in  office,  save,  of  course,  ss 
to  those  Judicial  officers  wfa<Me  terms  as  fix- 
ed  In  the  constitutiin  extended  b^nd  the 
date  of  the  then  next  gweral  state  election. 
So  that  It  was  competent  for  the  general  as- 
sembly, subsequent  to  tihe  general  state  elec- 
tion of  April,  1000;  to  enact  Act  88  of 
that  year,  whose  constitutionality  Is  assailed 
In  this  suit  By  so  doing  they  abridged  none 
of  the  rights  reserved  by  the  constitution  of 
1896  to  relators  ss  the  board  <tf  civil  service 
commissioners  for  the  city  of  New  Orieana 
That  board  was  i^ntected  bjr^e  cniatltn- 
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ttonal  prorlrion  onljr  in  so  fftr  as  that  Iti 
term  of  oflBee  could  not  be  shortened  prior 
to  the  geomU  ■tate  election  of  1900.  Its  ten- 
ttre  to  tbat  extent  was  fixed  In  the  conatl- 
tntlinL  niereafter  it  was  competent  for  the 
seneral  aaaembly  to  repeal  the  law  vhlch 
gare  the  board  tti  tenure,  and  after  such 
repeal  the  board  ceased  to  exist  Judgment 
affirmed. 

HONROB,  J.t  concurs  In  tiie  decree. 


(104 

Sacceislon  of  WEEKS.   (No.  18,674.) 
OOLUNS  T.  HALL. 
CSapreme  Qmrt  of  Looiidana.   Jan.  21,  1901.) 

ADlUNnTRATOR.— BOND— AMOUNT— INCRBASS 
— RI1I,.BASB  OF  SURBTT. 

1.  Where  the  adminiBtrator  of  a  sacceBslon 
baa  qualified  u  such  bj  siving  a  bond  based 
upon  an  InTentory  of  the  succession  from  which 
certain  pn^wrty  has  been  omitted^  he  can  be 
made  to  furnish  additional  security  for  cme- 
foorth  OTW  the  estimated  value  of  sach  omit- 

property,  abown  by  a  supplemental  Inven- 
tan. 

2.  The  right  (tf  a  creditor  of  a  succession  to 
reqoire  proper  security  from  Its  administrator 
Is  not  tested  by  the  amount  of  his  claim. 

3.  The  amount  of  the  bond  to  be  famished 
by  the  administrator  of  a  succession  is  meas- 
tu«d  bj  the  Talue  of  the  property  of  the  succes- 
sion, not  br  the  amounts  of  the  claims  against 
it. 

4k  After  the  amount  of  the  bond  of  an  admliH 
istrator  has  been  race  fixed.  It  may  be  Increa^ 
ed,  under  certain  drcumstanees;  but  it  can- 
not be  reduced  1^  showing  that  at  a  urtlcular 
date  the  property  of  the  succession  nas  been 
■old  at  prices  less  than  their  Inroitorled  Talne, 
that  the  assets  hare  been  reduced  by  the  pay- 
ment of  debts,  and  that  the  debts  presently  due 
do  not  require  for  their  payment  a  Iwnd  as 
large  as  that  fumlthed.  An  administrator's 
bond,  being  a  continuing  one  to  cover  the  per- 
formance of  duty  until  final  discharge,  is  an  en- 
tirety, and  cannot  be  partially  canceled  be- 
fore the  end  of  the  entire  grabon.  If  the  In- 
Tentory of  the  sncceedon  indudes  property  not 
belonging  to  it,  or  Is  made  on  a  wrong  legal 
basis,  it  can  be  corrected  and  made  to  con- 
form to  the  law  and  the  facts.  Where  the  snre- 
ty  upon  an  administrator's  bond  Is  not  insol- 
rent,  but  simply  inanffident,  she  should  not  be 
released  and  a  new  bond  given.  The  adminis- 
trator should  be  made  to  make  the  suretyship 
suffldent.  and  a  Judgment  of  conrt  to  that  ef- 
fect should  decree  to  what  extent  the  existing 
suretyship  is  deemed  sufficient.  In  testing  the 
solvency  of  a  surety,  Incorporeal  rights  owned 
by  her  are  to  be  considered,  if  witmn  the  stat« 
and  liable  to  seizure. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  conrt,  parish 
of  Iberia;  L.  O.  Hacker,  Judge  ad  hoc 

In  the  matto'  of  the  succession  of  Wil- 
liam F.  We^s.  Application  of  Sarah  R. 
CoUins  for  a  rule  against  0.  L.  Hall,  admin- 
istrator, to  furnish  a  bond.  Role  granted, 
and  respondent  appeals.  Reversed. 

Vouhlea  ft  Vowhlea,  for  appelant  Walter 
J.  Bnrke  ft  Bio.,  for  i^pdlee. 

Statement  of  the  Case. 

NICHOLLS,  a  J.  HnL  Sarah  a  CMUna. 
alleging  hBtmSt  to  be  a  creditor  of  the  nie- 
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ceesltm  of  WilUam  V.  Weeks,  and  so  rec- 
ognised to  be  by  its  administrator,  prayed 
the  court  to  rule  the  aald  adsUnlstrator  to 
show  cause  why  he  should  not  be  ordered 
to  famish  a  new  and  additional  bond  In  a 
snffldent  amount  The  ap^catloo  was  baaed 
upon  aremientB  that  leTeral  yean  had  ^pe- 
ed alnce  the  admlnlatrator  had  furnished 
bond  as  la  required  by  law;  that  the  bwd 
whldi  he  had  f  nmlahed,  haTlng  been  Insuffi- 
cient ab  initio^  became  doubly  so  because  of 
the  many  incnmlnancea  upon  tiie  propertiea 
of  the  auretles,  aae  of  whom  was  the  wife 
of  the  administrator;  that  under  the  inrovl- 
alons  of  article  119S  ot  the  Revised  GlvU 
Oode,  and  other  provisions  thereof,  she  was 
entitled  to  require  the  furnishing  of  new.and 
additional  secnrlty  -nithln  snch  time  as  the 
court  Bhould  prescribe.  The  rule  to  show 
cause  having  iBBned.  the  admlnlatntor  on 
July  24,  1900^  answered  that  it  shonld  be 
denied  and  dlscha^ed:  Because  plaintiff 
ther^  did  not  atate  the  nature  end  amount 
of  her  dalm,  which  was  an  ordinary  one,  and 
because  her  dalm  was  subject  to  reduction 
by  reaacu  of  the  pro  rata  dlstribntknt  ot  the 
fnnda  of  the  estete;  said  pro  rata  being 
necessitated  by  the  Insnffldoicy  of  said  tnnds 
to  meet  the  UabUltlea  of  the  estotfl;  as  would 
be  made  to  appear  by  the  tableau  d  dis- 
tribution and  classlflcation  of  the  debts  and 
assets  thereof  which  appearer  had  been  or- 
dered  to  flle  on  the  Uth  day  of  Se3>teml>er 
next  by  the  court  Because  plaintiff  In  rule 
does  not  allege  tiut  her  Interests  as  creditor 
of  said  estate  are  ]e<vardlied  dther  because 
ot  the  Insolvency  of  the  auTeties  on  appear^ 
0*8  Judicial  bond,  or  because  of  the  mtiad- 
mlniatratlon  of  reqxmdent  aa  administrator 
of  Ow  estate.  Because  all  the  privilege  and 
mortgage  debto  of  the  estate  had  been  paid 
by  appearer,  save  that  of  Ihe  Oittaens'  BasA, 
appearer  representing  that  that  claim  Is, 
howerer,  secnred  by  special  mortgage  on  tite 
pggperty  owned  personally  by  the  surety  on 
his  Judicial  bond,  and  donated  to  her  by  Wi^ 
Uam  JF.  Weeks  by  donation  Intra  vivos;  that 
aald  pn^erty  forms  no  part  of  the  assete 
of  the  estate,  and  that  although  said  bank 
waa  a  creditis  ot  tiie  eatete,  as  holder  of 
notee  snbacribed  In  ita  favor  William  7. 
Weaka,  thoee  notes  are  secured  by  mortgage 
OD  that  prapaity,  as  set  f<nth;  that  tlut 
dsjm  being  secnred  to  the  extent  of  the  value 
of  aald  vnipeetj,  whldi  waa  f uUy  worth  flO,- 
000,  plaintltrs  claim  waa  tiiereby  made  doub- 
ly sure,  whatever  might  be  the  amount  of 
that  claim  as  fixed  hereafter  by  Judgment  of 
court;  that  thB  QltlBens*  Bank  was  further* 
mon  secnred  by  |20,000  of  stock  of  the  Myles 
Salt-Mlne  (3ompany,  which  It  holds  as  col- 
latersls  for  said  cUUm;  that  the  absolute  pro- 
tectloa  tihuB  affcwded  to  the  bank's  dalm  by 
the  Bpedal  mortgage  atorementiwied  and  the 
stock  held  as  collaterals  completely  secured 
bank's  claim,  which  was  the  only  dalm  real- 
ly existing  against  the  estate.  Because  the 
surety  on  his  bond  was  absolutdji;  solvent,. 
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owning  and  bavins  in  her  own  name  prop- 
erty Immovable,  as  well  as  movable,  exceed- 
ing In  value  ail  her  liabilities,  Indudlns  ber 
responsibility  as  surety  on  his  bond,  by  at 
least  $10,000;  that  tm  these  reasons  plain- 
tiff's  demand  for  an  additional  surety  was 
unreasonably  and  countenanced  neither  by 
law  nor  by  the  Cacts.  In  view  of  the  prem- 
ises, he  prayed  that  plalntlfTs  rule  to  show 
cause  be  denied  and  discharged  at  her  costs, 
and  for  relief.  The  court  rendered  judgment 
ordering  the  admlnlstrat(Hr  to  furnish  new 
bond,  with  addltitmal  security,  for  an  amount 
one-fourth  over  and  above  the  sum  of  fl3,- 
S75.50.  It  held  that  the  amount  of  the  in- 
ventory should  have  been  fi3,975JS0,  Instead 
of  $:13,800.50.  as  property  to  the  amount  of 
$175  had  been  left  out;  that  the  amount  of 
bond,  being  for  $17,2&i,  was  Insnffident  In 
amount,  and  it  should  be  for  $17,469.37;  that 
the  valuation  of  the  ptopertr  of  both  sure- 
ties on  the  bond  would,  at  a  fair  valuation, 
be  amply  sufficient  for  the  security  of  the 
tiond,  but  that  it  had  been  shown  that  one 
ot  the  sureties  was  the  wife  of  the  admin- 
istrator, and  not  a  competent  surety;  that 
this  would  necessitate  the  giving  of  addition- 
al security,  as  the  tangible  property  of  the 
other  surety,  after  deducting  the  amount  of 
mortgages,  was  not  sufficient  alone  to  secure 
the  bond.  The  administrator  appealed. 

Opinion. 

On  the  lat  of  July,  1898.  an  Invoitory  waa 
made  of  the  proper^  of  the  succession  of  W. 
P.  WeeliB.  It  disclosed  property  to  the  value 
of  $13,800.50.  Gilbert  L.  HaU  qualified  as 
admlnlfitrator  of  the  succession,  executing  a 
bond  of  $17,251.  It  having  been  ascertained 
that  certain  ptoperty  had  been  omitted  from 
the  Inventory,  a  supplemental  Inventory  was 
made,  fixing  the  value  of  the  omitted  prop- 
arty  at  $175.  Had  this  property  been  Includ- 
ed In  tbs  original  Inventory,  the  total  value 
of  the  pnq>erty  of  the  estate  would  have  been 
appraised  at  $13,975.00.  The  security  to  be 
given  by  every  administrator  Is  ordered  by 
article  1048  of  the  Heviaed  Civil  Code  to  be 
<me-fourtb  beyond  the  estimated  value  of  the 
movables  and  immovables  and  of  the  credits 
comprised  In  the  inventory,  exclusive  of  the 
bad  debts.  The  administrator  of  this  par^ 
ticular  succession  should  properly  have  exe- 
cuted a  bond  for  $17,4fi0.37.  It  is  the  duty 
of  administrators,  executors,  curators,  and 
syndics  at  least  once  in  every  12  months  to 
file  a  full  account  of  their  administration. 
Hall,  administrator,  having  failed  to  render 
such  an  account  Mrs.  Sarah  A.  Collins,  a 
creditor  of  the  succession,  ruled  him  into 
court  to  show  cause  why  he  should  not  fur- 
nish new,  additional  security  for  the  faith- 
ful performance  of  his  duty.  This  applica- 
tion was  based  upon  sections  3696,  8697,  and 
3698  of  the  Revised  Statutes.  The  adminis- 
trator resisted  the  application,  but  the  court 
made  the  rule  absolute,  and  the  administra- 
tor appealed.  He  urges  In  thla  court  that 


since  his  bond  was  executed  the  property  of 
the  succession  has  been  sold,  and  the  assets 
greatly  reduced  by  payments  of  privileges; 
that  the  debte  presently  due  by  the  succes- 
sion do  not  require  for  them  full  security  for 
any  greater  amount  of  bimd  than  was  fur- 
nished; that  Mrs.  Collins  holds  a  small  claim, 
which  is  amply  secured;  that  his  surety  Miss 
Harriet  Weeks  has  property  more  than  suffi- 
cient to  ipake  her  a  competent  security.  He 
further  urges  that,  even  if  he  should  furnish 
new  or  additional  security,  the  judgment  la 
uncertain  and  insufficient,  as  It  does  not  In- 
form him  what  amount  of  security  he  should 
furnish. 

The  right  of  a  creditor  of  a  succession  to 
call  for  additional  security  Is  not  determined 
the  amount  of  his  claim.  Any  creditor 
has  the  right  to  make  this  demand  If  the 
facts  of  the  case.  Independently  of  any  con- 
slderatlon  of  the  amount  of  his  claim,  are 
such  as  would  justify  it  Succession  of  Duf- 
fy. 60  La.  Ann.  798,  24  South.  277;  Succes- 
sion of  Hardy.  46  La.  Ann.  1312,  16  South. 
202;  Succession  of  Frazier,  33  La.  Ann.  504. 
The  Inventory  is  by  law  made  the  basis  for 
the  security.  This,  of  course,  means  a  cor- 
rect inventory.  Succession  of  Levy,  48  La. 
Ann.  1620,  21  South.  82;  Calhoun  t.  Mc- 
Knlght,  36  La.  Ann.  417.  If  It  Inclndes  prop- 
erties not  belonging  to  the  gnccesslon,  made 
iqM>n  a  wrong  legal  basis.  It  may  be  made  to 
conform  to  the  facts  m  the  law,  and  the  bond 
fixed  accordingly.  To  a  certain  ertent  as 
stated  in  Cbe  Succession  of  Levy,  there  ex- 
ists some  judicial  discretion  In  the  original 
fixing  of  the  amount  for  bond.  After  it  Is 
once  fixed  It  may  be  Increased  under  c«laln 
circumstances,  but  It  Is  not  to  be  diminished 
upon  a  showing  made  tliat  at  a  particular 
date  the  value  of  the  property  In  the  owner's 
hands  had  decreased,  the  assets  sold  at 
prices  below  that  shown  by  the  inventory,  or 
the  money  in  his  hands  had  been  disbursed 
to  a  certain  extent  by  payment  of  succession 
debts.  That  might  perhaps,  have  been  le- 
gally done  in  the  case  of  the  prolongation  of 
the  executor's  or  curator's  term  as  at  one 
time  fixed  for  one  year,  and  after  the  exec- 
utor's or  curator's  account  had  been  filed  and 
homologated.  Under  such  circumstances  the 
prolongation  of  the  terra  would  be  In  the 
nature  of  a  new  appointment  When,  how- 
ever, the  term  ab  Initio  is  to  be  a  continuing 
one,  to  cover  the  faithful  performance  until 
final  discharge,  It  Is  an  entirety,  and  Is  not 
to  be  canceled  In  part  until  the  whole  gestlon 
Is  complete.  Succession  of  Stone,  31  La. 
Ann.  314;  Schneider  v.  Bums,  45  La.  Ann. 
875.  13  South.  175;  Major  v.  Creditors,  46 
La.  Ann.  370,  15  South.  8.  It  would  not  do 
to  have  the  b<Hid  constantly  varying  and  al- 
tering by  reason  of  the  situation  of  the  anc- 
cession  at  any  particular  Intervening  date. 
The  application  In  the  present  case  is  not  to 
have  the  amount  of  the  bond  Increased  be- 
yond that  whidtt  could  have  bera  required 
originally  from  the  administrator^and  there 
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is  no  reaB(m  for  dlscnssiDg:  whether  article 
1129  of  the  Revised  Civil  Code  has  been  modi- 
fied or  not  by  special  statutes,  or  still  re- 
tains its  full  (H-lglnal  force  and  effect,  and.  If 
■o,  whether  it  applies  to  an  administrator's 
as  well  as  a  curator's  bond. 

Appellee  contends  that  the  right  of  a  suc- 
cession creditor  to  exact  new  or  additional 
security  from  an  administrator  who  has  fail- 
ed to  file  an  annual  account  Is  an  absolute 
right,  which  courts  are  without  authority  to 
deny;  but  the  closing  words  of  section  10  of 
the  Revised  Statutes  declare  that  a  creditor's 
demand  for  new  or  additional  security  Is  to 
be  granted  "If  the  court  may  Judge  It  to  be 
necessaiy."  It  Is  urged  that  the  court  hav- 
ing Immediate  Jurisdiction  orer  the  succes- 
sion has  declared  it  to  be  Its  oidnlon  that 
new  secorlty  dionld  be  given,  and  that  this 
court  should  not  Interfere  wlOi  the  exercise 
it  of  Its  dlscretloiL  We  recognize,  as 
bare  done  our  predecessors  (McCiomas  t. 
Ronqulllo,  4  La.  Ann.  123;  Ca^boun  t.  Mc- 
Knight  86  La.  Ann.  416),  that  "our  law 
10(Aa  with  faroT  on  an  proceedings  looking 
to  IttTestlgatlng  the  <rfDdal  conduct  of  admin- 
istrators and  to  securing  the  fldell^  of  their 
admlnistratlcHi,  and  the  rights  of  creditors 
and  of  other  persons  Interested";  but  we 
cannot  concede  that  the  conclusions  of  the 
district  Judge  as  to  the  propriety  or  neces- 
sity of  tfb  administrator's  f undoing  new  or< 
additional  security  are  final.  The  evidence 
shows  that  the  sureties  on  the  admlnlatra- 
tor's  bond  were  Mrs.  Lily  Weeks  Hall,  the 
wife  of  the  administrator,  and  her  sister. 
Miss  Harriet  Weeks,  the  heirs  of  the  deceas- 
ed. W.  F.  Weeks;  that  it  Is  sufficient  In 
amount;  and  that  It  should  have  been  for 
an  amount  equaling  the  fourth  above  the 
sum  of  |13,0T[!.S0.  The  court  ordered  that 
the  administrator  furnish  new  bond,  corre- 
spondlng  In  amount  with  Its  decree,  with  ad- 
ditional security,  on  or  before  October  1, 
1000.  The  court  In  the  present  Instance,  as 
did  that  which  rendered  the  decision  in  Cal- 
houn T.  McEnlght,  86  La.  Ann.  416.  "did  not 
State  on  what  basis  of  calculation  or  author^ 
Ity  by  law,  or  upon  what  reasoning,  it  had 
reached  Its  ccmcluslona;  and  It  is,  therefore, 
tery  difficult  to  know  whether  it  erred  or 
not,  from  its  own  standpoint  As  the  Judge 
bad  to  pass  upon  the  ralues  of  the  different 
^eces  of  property  under  very  conflicting  tes- 
timony, and  as  he  had  to  make  calculations 
as  to  the  amount  of  the  indebtedness  of  Miss 
Harriet  Weeks,  it  would  have  greatly  assisted 
this  court  had  he  given  It  the  benefit  of  his 
conclusions  as  to  the  value  or  the  different 
properties,  and  declared  what  was  his  esti- 
mate of  the  amount  of  the  Indebtedness  of 
Miss  Weeks,  and  also  that  of  the  mortgages 
up<Hi  her  proper^,  instead  of  sending  the 
record  np  with  the  simple  ultimate  conclu- 
sion reached  by  him  that  the  "tangible  pn^ 
erty  of  Mlsa  Harriet  Weeks,  after  deducting 
mortgages,  was  not  sufficient  In  value  alone 
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to  secure  said  bond."  We  are  by  no  mean* 
satisfied  with  the  correctness  of  that  conclu- 
sion and  of  the  Judgment  It  Is  not  pre- 
tended that  Miss  Harriet  Weeks  Is  Insolvent, 
and  that  the  administrator  should  be  forced 
by  reason  of  that  fact  to  replace  her.  Rev. 
Civ.  Code.  ai;t.  3043.  She  Is  undoubtedly  a  good 
surety  to  a  certain  extent  and  the  adminis- 
trator Is  entitled  to  have  her  retained  to  that 
extent  The  court  below  should,  if  it  deemed 
her  suretyship  insufficient  to  some  extent 
have  announced  to  what  extent  It  held  her 
good  or  bad  as  a  surety,  and  have  required 
the  administrator  to  give  new  suretyship 
only  up  to  the  amount  necessary  under  the 
law  to  have  suffidently  secured  the  faithful 
performance  of  his  duties.  Under  the  Judg- 
ment as  written,  the  administrator  is  not  In- 
formed to  what  extent  he  Is  required  to  give 
new  surety.  He  cannot  be  held  to  furnish 
an  entirdy  new  b(Hid.  In  Calhoun  v,  Mc- 
Enlght 86  La.  Ann.  417,  in  whlCh  a  sn^te- 
mental  inventory  of  property  of  a  successitm 
which  had  been  omitted  from  the  original  In- 
ventory was  made,  the  court  ordered  the  ad- 
ministrator "to  tnmlA  a  bond  to  be  In  lieu  • 
imd  stead  of  the  original  bond,  or,  at  his  op- 
tion, a  bond  which,  added  to  the  bond  al- 
ready issned,  would  equal  the  amonnt  of 
tiie  bond  required."  We  do  not  think  that 
the  present  surety  should  be  replaced  by  an- 
other or  released  from  her  present  obliga- 
tions, but  that  a  new  bond  should  be  furnish* 
ed  for  an  amount  of  one-fourth  over  the  sum 
of  yiTS,  plus  such  an  additional  amount  as, 
taken  In  connection  wltii  the  present  bcmd, 
and  the  pecuniary  ability  of  Miss  Harriet 
Weeks  to  satisfy  the  same  as  surety,  will 
render  the  faithful  performance  of  Gilbert  L. 
Hall's  duties  as  administrator  secured  to  the 
legal  amount,  and  \3j  propw.  sufficient  snre- 
ties. 

The  wife  of  the  administrate  should  not 
have  beoi  accepted  as  a  surety  on  the  orig- 
inal bond.  We  Imagine  that  the  particular 
persons  who  were  offered  as  sureties,  being 
the  heirs  of  the  deceased,  were  sdected  with 
the  ot^ect  of  attempting  to  bring  the  bond, 
as  to  amount  under  the  decision  In  La 
Branche  v.  Trepagnler,  4  La.  Ann.  SHSv  as  a 
btmd  to  be  given  exdnsively  for  the  security 
of  credlt<Hr8,  and  the  heirs,  by  signing  as 
soreUe^  evldendng  their  willingness,  so  far 
as  they  w»e  concerned,  to  have  the  succes- 
sion administered  without  bond.  The  Issues 
in  that  case  were  directed  more  as  to  the  par- 
ties who  were  entitled  to  the  benefit  of  the 
bond  than  as  to  its  amount  The  party  in 
tiie  present  litigation  Is  a  creditor,  and  not 
an  heir,  and  Insists  upon  bcmd  being  given 
in  amonnt  strictly  in  conformity  to  the  law. 
The  law  has  thought  proper  to  make  the 
amount  of  the  property  of  the  succession  the 
measure  of  the  bond,  instead  of  taking  the 
amount  of  the  dalms  against  it  We  cannot 
change  the  basis.  46  La.  Ann.  1312, 16  South. 
202.   It  does  not  contemplate  a  prior  Investi- 
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gatlon  'Of  tbftt  were  possible)  ot  fh&  claims 
against  It  before  fixing  the  amount  for  whlcb 
the  amonnt  of  the  bond  should  be  fixed. 

We  Judge,  from  the  langriage  of  the  Judg- 
nant  api»e«led  from,  that  the  court  consid- 
ered. In  reaching  &  conclusion  as  to  the  com- 
petency of  Mlas  as  a  anretj^  her  real 
estate  only,  and  excluded  a  ctmaideration  of 
the  Incorporeal  rights  which  she  owned.  In 
this  there  was  error.  There  Is  no  law  au- 
thorizing the  latter  to  be  excluded  In  deter- 
mining the  competency  of  a  eorety,  If  they 
are  In  this  state  and  liable  to  seizure.  If 
they  be  merely  difficult  to  be  reached  for  the 
purposes  of  seizure,  they  are  none  the  less 
available  for  the  purposes  of  paying  debts. 
Acts  Nos.  2i  and  87  of  1876. 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  Is  hereby  annulled,  avoided,  and 
reversed,  and  the  cause  Is  remanded  to  the 
district  court,  to  be  there  proceeded  with  In 
accordance  with  yiem  li»^n  expnaied. 

BREAUX.  J.,  having  been  called  upon  to 
testify  as  a  witness  and  as  an  expert,  and 
having  testified  In  the  cause,  recuses  himself. 


a<H  lA.) 

STATE  V.  BREAUX  et  al.    (No.  13.680.) 
(Supreme  Court  of  Louisiana.   Jan.  21,  1001.) 

CRIMINAL  LAW— TRAH SCRIPT— REJECTION  OF 
JUROR— PBRBHPTORT  OHAU^GBS-CO-DB- 
FBNDANT— COMPETENCY  OP  WITNESS— BX- 
PERT  SVIDENGE. 

1.  When  the  transcript  shows  that  the  trial 
court  duly  opened  on  a  certain  day;  that  the 
grand  jury,  in  open  court,  reported  a  true  bill 
for  murder;  ana  that  the  biu  was  filed  as  of 
that  date  by  the  clerk,— the  time  at  which  the 
ffraod  jury  acted  is  sufficiently  shown. 

2.  The  ruling  of  the  trial  Judge,  in  rejecting 
a  juror  who  is  challenged  for  cause  by  the 
state,  aSoFds,  of  itself,  no  legal  ground  of  com- 
plaint to  the  accused. 

3.  In  the  trial  of  several  accused,  joiutly,  the 
peremptory  challenges  of  the  defense  cannot  be 
said  to  be  exhausted  as  long  as  any  of  such 
challenges  are  left  to  one  or  mmre  of  the  ac- 
cused. 

4.  Whercr  several  perscms  are  charged  with 
murder  in  the  same  indictment,  ana  sre  on 
trial  at  the  same  time,  one  of  them  cannot  be  a 
witness  on  behalf  of  his  co-defendants,  and  that 
he  should  be  wanted  to  testify  to  something 
farming  nart  of  the  res  gestae  does  not  affect 
the  question.  The  testimouy  may  be  admissi- 
ble, but  the  witness  remains  incompetent. 

D.  A  doctor  of  medicine  may  testify,  as  an 
expert,  as  to  the  manner  in  which,  and  the 
character  of  inatrumeat  by  which,  a  wound 
might  have  been  inflicted. 

Nicholla,  C.  J.,  and  Breaux,  J.,  dissenting. 

(Syllabus  by  the  Ck>urt.) 

Appeal  from  Judicial  district  &nat,  parish 
of  Acadia;  Conrad  De  Ballon,  Judge. 

Donat  Breaux  and  others  were  convicted 
of  manalani^ter,  and  appeal.  Beversed  as 
to  Donat  Keaux,  and  affirmed  as  to  the 
others. 

Veazle  &  Pavy  (Qustave  A.  Breaux,  of 
counsel),  for  appellants.  Walter  Gulon,  Atty. 
Gen.,  and  William  Campbell,  Dlst  Atty. 
(Lewis  Oulon,  of  counsel),  for  the  State. 


MONBOE.  J.  Donat  Braaox,  Bmlle  Breaux, 
and  Louis  Breaux,  having  been  indicted  and 
tried  together  for  murder,  were  convicted  of 
manslaughter,  and  sentenced  to  20  years* 
Imprisonment  at  hard  labor.  They  have  ap- 
pealed, and  present  to  this  court  a  record 
containing  a  motion  to  quash  the  indictment, 
and  several  bills  of  exc^tkm.  whidi  will  be 
considered  seriatim. 

The  motion  to  quaah  Is  based  upon  the 
grounds  that  "no  dato  is  fixed  showing  the 
time  when  the  grand  Jury  found  the  said 
bill,"  and  "because  said  indictment  does  not 
charge  that  the  said  crime  was  against  the 
peace  and  dignity  of  the  state."  The  mo- 
tion is  without  merit.  The  transcript  shows 
that  the  court  met  upon  October  6,  1900, 
and  that  the  grand  Jury  came  Into  opeu 
court,  and  then  and  there  reported  a  true 
bill  for  murder  against  the  accused,  and  that 
the  bill  was  filed,  as  of  that  date,  by  the 
clerk.  The  biU  itself  concludes  with  the 
formula,  "contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Louisiana." 

1.  Bill  of  exceptions  No.  1  was  taken  to 
the  action  of  the  court  in  sustaining  the 
peremptory  challenge  by  the  state  of  a  wit- 
ness who  stated  on  his  voir  dire  that  he 
"would  not  care  to  decide  against  the  de- 
fendants." The  law  gives  to  the.  accused 
the  right  to  object  to  an  obnoxious  Juror, 
but  does  not  give  him  the  right  of  selection. 
Hence  the  rejection  of  a  Juror  by  the  Judge, 
even  If  erroneous,  of  Itself  affords  no  legal 
ground  of  complaint  It  appears,  moreover, 
from  the  recital  in  the  blU,  that  when  the 
Jury  was  completed  the  accused  still  had  14 
challenges  to  their  credit,  and  the  fact  that 
one  of  them  bad  exhausted  12  challenges 
does  not  go  to  show  that  he  was  obliged 
to  accept  an  obnoxious  Juror,  since  he  and 
his  co-defendants  were  tried  together,  and 
were  represented  by  the  same  connseL  State 
T.  Shields,  33  La.  Ann.  1410;  State  t.  Creech, 
38  La.  Ann.  480;  State  v.  Marceaux,  60  La 
Ann.  1139,  24  South,  eil;  State  t.  Ford.  37 
La.  Ann.  443. 

2.  Bill  of  exceptions  No.  2  was  taken  to 
the  ruling  of  the  trial  Judge  to  the  effect 
that  Donat  Breaux,  one  or  the  defendants 
who  had  gone  on  the  stand  as  a  wituesii, 
"could  give  facts  touching  his  own  Interest, 
but  that  be  could  give  none  touching  his 
co-defendants',  he  having  no  right  to  testify 
In  behalf  of  his  co-defendants";  to  which 
the  objection  was  made  that  it  was  com- 
petent to  prove  by  the  witness  whatever 
occurred  as  part  of  the  res  gestee,  whether 
It  'affected  the  other  co-defendants  or  not. 
The  statement  of  the  Judge  makes  it  clear 
that  the  witness  was  allowed  to  prove,  ss 
a  witness  In  his  own  behalf,  whatever  wbs 
relevant  to  the  case,  but  that  he  was  not 
allowed  to  testify  as  a  witness  on  bebalf 
of  hii  co-defendants.  This  ruling  was  in  ae> 
cord  wltb  that  approved  by  this  court  In 
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the  case  of  State  t.  Angel,  52  La.  Ann.  481^ 
27  South.  2K.  In  so  far  as  the  principle 
iDTolved  Is  concerned.  It  makes  no  difference 
that  It  was  pn^osed  that  tha  wltmm  should 
tmtlty  to  some^lng  which,  it  Is  said,  was 
part  of  the  res  gestae.  The  testimony  was 
not  excluded  aa  to  witness  himself,  and  was 
not  excluded  as  to  the  other  defendants,  be- 
cause of  auy  quality  of  Its  own,  but  because 
the  witness,  being  on  trial  with  two  other 
persons  charged  with  crime  in  the  same  In- 
dictment, was  Incompetent  to  testh^  <»i  their 
behalf. 

3.  BiU  of  exceptions  No.  3:  Counsel  for 
defendants  have  devoted  their  argument  ex- 
clusively to  the  questions  'as  presented  by 
this  bill,  which  was  reserved  to  the  ruling 
of  the  trial  judge  In  refusing  to  permit  the 
def^idant  Donat  Breaux,  who  was  on  the 
stand  aa  a  witness,  to  answer  the  following 
questions,  to  wit:  "Q.  Did  yon  see  the  de- 
ceased, Francois  Richard,  there  at  the  diffi- 
culty that  day.  Just  before  the  difficulty  took 
place?  and,  if  you  please,  state  what  was 
his  conduct  and  demeanor  on  that  occasion. 
(Question  overruled,  and  testimony  exelud- 
ed.)"  The  bill  of  exceptions  recites  that  it 
was  proposed  to  elicit  the  testimony  suf^est- 
ed  by  the  question  for  the  purpose  of  show- 
ing "(1)  that  the  defendant  had  a  lawful 
purpose  In  going  np  to  the  spot  of  the  al- 
leged fatal  encounter,  viz.  that  he  went  there 
to  atop  his  brother,  Temile,  who  was  en- 
gaged In  a  difficulty  with  the  deceased;  and 
(2)  to  show  that  he  was  not  there  to  aid  or 
assist  his  brother,  Temile,  in  an  attack  upon 
the  deceased;  and  (3)  to  show  all  the  facts  and 
circumstances  constituting  the  res  gestse." 
The  judge  a  quo  gives  the  following  as  bis 
reasons  for  the  ruling  complained  of,  to  wit: 
"The  defendant  Donat  Breaux  was  allowed 
to  testify  on  his  own  behalf,  and  his  testi- 
mony was  restricted  to  him,  and  not  allowed 
In  liehalf  of,  or  against,  his  co-defendants. 
See  other  bill  on  same  subject  The  ques- 
tions and  answers  propounded  on  appended 
statement  prepared  by  the  clerk  were  not 
read  to  the  jury,  as  they  were  excluded." 
The  questions  thus  referred  to  are  given 
above,  but,  as  It  appears,  the  answers  were 
excluded.  For  the  reasons  which  have  al- 
ready been  stated,  the  ruling  of  the  judge 
was  correct  In  so  far  as  it  was  intended  to 
exclude,  and  had  the  effect  of  excluding, 
testimony  given  by  the  witness  as  testimony 
Ml  bebalf  of  his  co-defendants.  But,  from 
the  recital  of  the  bill,  it  appears  that  the 
defendant  Donat  Breaux  was  seeking  to  give 
certain  testimony  which  he  intended  should 
go  in  his  own  behalf,  as  well  as  in  bebalf 
of  his  co-defendants,  and  while,  coming  from 
him.  It  was  inadmissible  from  the  latter 
point  of  view,  It  was  entirely  admissible 
from  the  former,  both  to  show  motive,  and 
to  show  the  very  heart  of  the  res  gestee, 
i.  e.  the  conduct  of  the  deceased  just  before 
And  at  the  time  of  the  killing.  Whart.  Cr. 
Et.  par.  431;  S  Bice,  Et.  pp.  122  et  seq., 


447;  11  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  pp. 
606,  S07,  523.  The  exclusion  of  this  testi- 
mony, however,  iaaamuidi  as  It  was  cun- 
petent  for  him  to  give  It  only  in  his  own 
behalf,  did  not  prejudice  the  otb^  defend- 
ants. If,  as  Is  suggested  by  the  counsel  for 
the  state  In  their  brief,  the  question  really 
decided  by  the  trial  judge  was  nothing  more 
than  had  been  decided  before,  to  wit,  that 
the  witness  could  not  testify  In  bebalf  of  his 
co-defendants,  It  is  unfortunate  that  the  bill 
of  exceptions,  duly  signed  by  the  Judge, 
should  make  It  appear  otherwise.  Aa  it  Is, 
we  must  be  governed  by  the  bill. 

4.  Bill  of  exceptions  No.  4:  The  foregoing 
reasoning  and  conclusion  are  equally  appli- 
cable to  the  conditions  presented  by  this  bill. 

6.  Bill  of  exceptions  No.  5:  This  biU  waa 
reserved  to  the  ruling  whereby  the  state 
was  permitted  to  introduce  the  testimony  of 
a  doctor  of  medicine  to  the  effect  that  **the 
wound  upon  the  head  of  the  deceased  could 
have  been  inflicted"  with  a  certain  ax,  which 
was  exhibited.  We  find  no  error  In  this  rul- 
ing. The  bill  admits  that  the  witness  was 
an  expert  quoad  the  wound,  and  we  are  of 
opinion  that  he  was  qualified  to  testify  as 
an  expert  as  to  the  manner  In  which,  and 
the  instrument  by  which.  It  might  have  been 
Inflicted.   Dnderh.  Cr.  Ev.  p.  372. 

There  is  a  motion  for  a  new  trial  in  the 
record,  based  upon  the  usual  general  grounds, 
but  no  bill  of  ^ceptlona  to  its  overruling, 
and  it  Is  not  mentioned  by  the  counsel  for 
the  defendant   We  therefore  pass  It  by. 

For  these  reasons,  it  Is  ordered,  adjudged, 
and  decreed  that  as  to  the  defendant  Donat 
Breaux,  the  verdict  and  sentence  appealed 
from  be  annulled,  avoided,  and  reversed,  and 
the  case  remanded,  to  be  proceeded  with  ac- 
cording to  law;  said  defendant  in  the  mean- 
while, to  remain  In  the  custody  of  the  law. 
It  is  further  ordered,  adjudged,  and  decreed 
that  as  to  the  defendants  Emile  Breaux  and 
Loula  Breaux,  the  judgment  appealed  from 
be  affirmed. 

NICHOLL8,  a  J.,  and  BBBAUZ,  J.,  dis- 
sent 


(104  Ia.) 

JOSEPH  V.  EDISON  ELKOTBIO  00.  ot  al. 

(No.  13,273.)i 
(Bapreme  Court  of  LoniBiana.   Jan.  7,  19(KL.) 

PBRSOKAIi  INJURIES— DAHAQB8-OROB3 

NBOLIQBNOEL 

1.  Bach  case  involving  the  allowance  of  dam- 
ages for  persoaal  injnnes  has  its  own  peculiar 
features,  and  ao  allowance  in  one  case  is  not 
neceBsarily  a  precedent  which  should  control 
the  allowance  to  be  made  in  another. 

2.  Where  a  young  girl  1b  knocked  prostrate 
and  BenscleBs  cpoa  the  public  atreets,  unable 
to  remove  herself  from  public  view,  hj  the  fall- 
ing of  a  pole,  and  as  a  result  of  the  gross  neg- 
ligence of  two  corporations,  the  one  of  which 
owned  and  the  other  of  which  had  racavated 
about  for  the  purpose  of  r«noTing  such  pole, 

■         rtiig  daaled  Febrnarr  4,  IMO, 
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and  BufEers  great  pain  and  nerrouB  rigors  dur- 
ing two  weeks,  and  thereafter,  at  tbe  expiration 
of  more  tiian  two  mouttis,  is  still  a  sufferer,  ttie 
conclusion  of  the  trial  judge  that  ^l,iM)  is  not 
an  excosaive  amount  to  allow,  CTen  though  the 
evidence  does  not  show  that  her  injuries  are 
permanent,  will  not  be  disturbed. 

3.  In  such  case  it  is  gross  negligence  for  the 
company  owning  the  pole  to  allow  it  to  become 
so  rotten  as  to  threaten  danger  to  the  pasuers- 
by,  and  it  is  equally  gross  negligence  for  a 
compuuy,  which  in  preparing  to  remove  such 
pole  makes  an  excavation  alongiiide  oC  it,  and 
80  leaves  it,  thus  increasing  the  danger  of  its 
breaking  nud  fuiling.  The  two  comuaniea  are, 
therefore,  properly  neld  liable  in  sol^do  to  the 
passer-by  on  the  public  street  upon  whom  the 
pole  falls. 

t^'Uabus  by  tbe  Couit.) 

Appeal  from  civil  district  court,  parish  of 
Orleans:  Thomas  C  W.  Eills.  Judge. 

Action  by  Leon  J(»epb,  for  tbe  use  of  Eva 
Joseph,  against  the  Edison  Electric  Com- 
pany and  People's  Teleplione  Company  In 
solido.  JudKment  for  plaintiff.  Defendants 
appeal.  Affirmed. 

Saunders  &  Gurley,  for  appellant  Edison 
Electric  Co.  Cage,  Baldwin  &  Crabltes,  for 
appellant  People's  Tel.  Co.  Dlnkelsplel  & 
Hart  (Edward  Dlnkelsplel,  of  counsel),  for 
appellee. 

MONROE,  J.  Leon  Joseph  brings  this  suit 
on  behalf  of  his  minor  child,  a  daugbter  18 
years  old,  and  on  bis  own  accoimt,  to  re- 
cover damages  for  personal  Injuries  sustain- 
ed by  her  and  resulting  In  loss  and  expense 
to  him,  by  reason  of  tbe  alleged  negligence 
of  the  defendant  companies,  as  a  conse- 
quence of  which  (It  is  said)  a  certain  pole, 
used  for  holding  an  electric  lamp  and  wires, 
fell  upon  his  daughter  while  she  was  passing 
on  the  public  street  It  is  virtually  admitted 
that  some  Injury  was  sustained  by  the  minor 
as  tbe  result  of  tbe  negligence  of  one  or  the 
other  or  both  of  the  companies  made  defend* 
ant,  but  they  each  insist  that  tbe  negligence 
which  was  the  proximate  cause  of  the  In- 
Jury  was  that  of  the  other,  and  they  both 
Insist  that  the  amount  allowed  by  the  judge 
a  QUO  Is  excessive.  It  appears  from  tbe  rec- 
ord that  the  Edison  Electric  Company  con- 
sented to  yield  the  site  of  one  of  Its  poles 
(situated  on  the  southwest  corner  of  Ram- 
part and  Clio  streets)  to  the  People's  Tele- 
phone Company.  Something  was  said  In  tbe 
course  of  the  Interviews  upon  the  subject 
between  tbe  officers  of  the  two  companies 
about  written  consent,  but  the  evidence  sat- 
isfies us  that  it  was  not  Intended  that  the 
telephone  company  should  wait  upon  that, 
In  so  far,  at  all  events,  as  concerned  the 
preparations  which  were  to  be  made  for  the 
erection  of  its  pole.  Upon  January  21,  1890, 
therefore,  one  of  tbe  telephone  company's 
employes  made  an  excavation  seven  feet 
deep  and  four  or  five  feet  wide  alongside  of 
tbe  pole  of  the  Edison  Company  which  was 
to  be  removed,  and,  finishing  the  work  at  2 
o'clock  in  the  aftemoim,  covered  the  exca- 
vation with  plonks  In  order  to  ke^  wayfai^ 


era  from  falling  In.  Exactly  why  the  tele- 
phone company  did  not  at  once  erect  its  pole 
does  not  appear,  but  it  is  likely  that  It  was 
l>ecause  It  needed  tbe  co-operatlou  of  tbe 
Edison  Company,  whose  lamp  and  wires 
were  to  be  removed  to  the  corner  diagonally 
opposite.  However  that  may  be,  after  2 
o'clock  in  the  afternoon  the  squared  pole  by 
tbe  side  of  which  the  hole  had  been  dug  was 
left  supported  on  the  north  and  east  sides 
by  the  curbstones,  In  the  angle  of  which 
It  was  planted,  while  on  the  south  and  west 
sides  there  was  no  support,  the  earth  hav- 
ing been  excavated.  The  evidence,  includ- 
ing the  broken-off  stump,  which  has  been 
brought  up  as  an  exhibit,  shows  conclusive- 
ly that  this  pole  was  rotten  at  and  above 
and  below  a  point  on  a  level  with  the  sur- 
face of  the  earth.  It  Is  also  shown  that 
there  was  rather  a  high  wind  during  the 
afternoon  and  evening  in  question.  It  is  not 
therefore,  surprising  that  as  a  result  of  tbe 
lateral  strain  'produced  by  the  wind,  taken 
in  connection  with  tbe  removal  of  the  sup- 
porting earth  from  the  two  sides  of  the  pole, 
which  afforded  room  for  movement  followed 
by  concussion  against  the  curbstones,  the 
pole  should  have  broken  off  at  the  weak 
point  This  occurred  at  abont  half  past  6 
o'clock,  and  at  the  moment  when  the  minor, 
Eva  Joseph,  who  was  employed  In  a  Canal 
street  dry-goods  store,  was  passing  on  tbe 
opposite  side  of  Clio  street  returning  from 
her  work  to  her  home.  Tbe  street  fs  nar- 
row, and  the  pole  In  falling  brought  down 
with  It  tbe  street  lamp  and  iron  arm  to 
which  the  lamp  was  suspended,  as  also  the 
wires  which  were  strung  on  the  pole;  and 
Miss  Joseph  was  struck  on  the  bead  by  the 
lamp,  and  on  the  body  and  limbs  by  other 
portions  of  the  falling  wreckage,  with  the 
result  that  she  was  knocked  senselees  to  the 
sidewalk.  Two  young  men  who  were  pass- 
ing at  tbe  moment  came  to  her  assistance, 
and  supported  her  by  either  arm  to  her  home, 
about  half  a  square  distant  on  Clio  street 
She  was  unable  to  walk,  but  limped  upon 
one  foot  only,  and  was  entirely  unable  to 
answer  questions.  When  she  reached  the 
residence  of  her  parents,  she  was  received 
by  her  mother,  who,  after  some  delay,  suc- 
ceeded In  getting  her  into  bed,  and  In  secur- 
ing tbe  attendance  of  a  physician.  During 
tbe  greater  part  of  tbe  night  she  was  inco- 
herent and  restless,  and  frequently  screamed 
with  pain,  and  It  was  not  until  towards 
morning  that  she  was  able  to  give  an  ac* 
count  of  her  mishap.  She  was  confined  to 
her  bed  for  12  days,  during  which  time  her 
mother  was  obliged  to  attend  to  her  wants; 
and,  as  the  mother  had  been  doing  the  do- 
mestic work  of  the  family.  It  was  neces- 
sary to  employ  a  servant  to  do  that  work 
in  her  stead.  Upon  tbe  second  or  third  day 
after  the  accident  a  physician  called  apoo 
her  at  tbe  Instance  of  tbe  telephone  com- 
pany, and  saw  h^  In  the  presence  of  her  at- 
tending physician.  He  fonhd  her  In  bed. 
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complaining  that  she  wu  suffer  Ins.  but  he 
made  no  examination,  and  his  testimony  as 
to  the  extent  of  her  injnites  Is  based  upon 
what  be  learned  from  the  attending  phjsi- 
dan,  and  is  negative  In  character,  save  that 
he  says  that  her  poise  and  temperature  w«e 
luHmal.  which  probably  would  not  have  been 
the  caae  had  there  been  any  serious  Internal 
mjnry.  Some  10 orl2 days  latei^thi^  Is  to 
say,  on  Felwusiy  4th.  U  days  sfter  the  ac- 
cident—another physician,  with  the  consent 
of  the  attending  physician,  called  upon  her 
at  the  Inateace  of  tlie  Bdison  Company.  He 
found  her  up.  and  h<^»eful  that  she  would 
sotn  be  entirely  well,  and  complaining  of  lit- 
tle except  loss  of  avpetit&  She  remained  at 
home  fOT  a  little  more  than  four  we^a,  and 
thai  returned  to  the  stiwe.  But  It  does  not 
appear  that  she  was  free  from  pain.  t>r  in 
a  proper  condition  to  resume  her  work  as 
a  saleswoman,  siiuw  she  states  in  her  tes- 
timony that  she  suffered  from  pain  In  her 
head  and  bade  while  so  engaged.  The  fam- 
ily was.  bowerar,  large,  end  no  means 
affluent  and.  though  only  18,  she  was  the 
eldest  of  seven  children,  and  her  wages, 
amounting  to  fire  dollars  a  week,  were,  no 
doubt,  much  needed.  Later  stiU,  during  the 
last  days  of  Sfarch.  when  she  testified  In  the 
lower  court,  she  was  etUl  sntFerlag  from  ho- 
head  and  tuck,  and  still  complained  of  some 
swelling  of  her  neck.  The  attending  physi- 
cian was  not  accessible  when  the  case  was 
tried,  and  a  certificate  from  him  vras  intro- 
duced In  lieu  of  his  testimony.  It  reads  in 
part  as  follows,  to  wit:  "Found  the  patient 
suffering  sev^r^  In  different  parts  of  the 
body,  particularly  lower  limbs  and  abdomen, 
extra  and  intra,  and  about  the  head  gener^ 
ally.  Patient  was  slowly  recovering  from 
the  nanal  signs  of  shock,  developed  fever, 
which  ran  from  100  to  lOB  for  several  days, 
n-hlcb  I  attributed  to  the  counw  of  the  lu- 
flammatlon  In  the  dlffermt  parts  of  the  body 
which  bad  suffered  from  the  accident  Fain 
was  an  Incessant  feature  (or  almost  two 
weeks,  and  patient  Is  not  yet  ftee  from  sore- 
ness. «  •  •  I  now  believe  Miss  Bva  J(h 
seph  to  be  about  completely  restored  to  her 
former  state  of  healUi,  with  the  exception 
of  the  soreness  about  right  wrist  and  back, 
lumbar  region,  which  I  presume  will  be  re- 
moved shortly  by  local  treatment  Constitu- 
tionally, 1  believe  she  Is  otherwise  welL" 
The  Judge  of  the  district  court  in  a  most 
carefully  prepared  t^^on,  reviews  the  evl- 
dmce  and  the  circumstances  of  the  tnue,  and 
reach«  the  conclusion  that  the  i^aintlff 
ought  to  recover  $106  for  expnises,  etc..  In- 
curred by  him,  snd  91,000  for  the  use  and 
benefit  of  the  minor,  In  speaking  of  whom, 
and  of  the  accident  of  which  she  was  a  vie- 
tim,  he  says:  'Two  young  mea  «  »  • 
saw  her  thus  knocked  down,  and  ran  to  as- 
sist her.  She  was  prone  upon  the  sidewalk, 
on  her  back,  speechless,  her  eyes  wide  open 
and  staring,  and  she  unconscious.  They  tried 
to  assist  her,  but  she  could  not  rise.  They 
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polled  faw  iQ),  and.  one  supporting  her  on 
eltlier  ^e.  got  her  to  bsr  father's  doorste]^ 
she  stepping  along  on  one  foot  only,  unable 
to  walk  upon  tha  other.  •  *  •  Bhe  rauld 
give  no  answer  to  questions,  and  was  shiv- 
ering. When  she  could  apeak,  she  complain- 
ed of  her  head.  Her  eyes  were  swollen,  and 
her  face  puffed  up  and  black.  She  was  so 
nervous  that  she  could  not  be  put  in  bed  for 
more  ti&an  one  hour.  During  the  night  and 
until  near  daylight  the  next  morning,  she 
was  in  great  pain,  8(»eamljBg,  and  complain- 
ing of  her  back,  lem  and  head."  Speaking 
of  her  appearance  on  the  witness  stand,  he 
says:  "She  bad  In  her  face,  and  In  Its  ex- 
pression, the  appearance  of  one  who  had 
suffered  from  severe  nervous  shock.  •  •  • 
She  did  not  exaggerate  her  Injuries  to  Dr. 
Parham,  for  that  gentleman  so  teetifles, 
though  produced  as  a  witness  fbr  the  de- 
fendant; nor  do  I  brieve  that  she  exagger^ 
ated  when  on  the  witness  stand.  Soon  after 
she  began  testlf  yli^,  the  discrepancies  as  to 
times  and  dates  made  me  doubtful,  and  I 
confess  to  a  feeling  of  incredulity  in  cmise- 
quence  as  to  the  extent  of  hw  injuries;  but 
I  soon,  upcHL  careful  obaervatlon,  fwmed  the 
fixed  belief  that  the  glri  was  unassuming, 
artless,  candid,  and  teuthfuL  ■  *  *  I  do 
not  know  how  to  estimate  In  m<mey  all  that 
this  dilld  suffered,— acute  pain,  nwous  rig- 
ors, aching  head  and  Umbs,  sleepless  nl^ts, 
worrisome  hours.  How  can  this  be  meas- 
ured In  money?  For  a  young  girl  to  be 
knocked  prostrate  and  senseless  upon  the 
public  Btreete,  powerless  to  remove  herself 
from  the  sight  of  strangers,  and  dependent 
alone  for  assistance  upon  stranger  hands, 
this  alone  Is  a  fearful  ordeal  for  a  lady." 
The  case  which  Is  thus  presented  Is  that 
which  Is  made  out  by  the  evidence,  and, 
while  the  amount  allowed  seems  'high  when 
compared  irititi  the  amounts  allowed  In  many 
other  cases,  each  case  has  its  own  peculiar 
features,  and,  in  view  of  those  which  are 
here  disclosed,  we  are  not  prepared  to  dis- 
turb the  findings  of  the  district  Judge,  whose 
opportunities  for  reaching  a  correct  cmicIu- 
sion  as  to  the  most  Important  particulars 
were  mudi  better  than  ours  are.  Nor  can 
we  find  any  suffldent  reason  toe  disagreeing 
with  him  on  the  subject  of  the  dlstrlbotltm 
of  the  liability.  The  pole  which  Inflicted  the 
injury  belonged  to  the  Bdlson  Company,  and 
by  the  gross  n^llg«ice  of  that  corporation 
was  In  a  ctmdltlon  threatening  danger  to  all 
who  passed  near,  even  though  upon  the  op- 
posite dde  vt  the  street  But  It  had  stood 
up  to  the  time  that  the  telephone  company 
caused  the  excavation  to  be  made  about  Its 
base,  and  we  think  that  the  evldCTce  Justi- 
fies the  belief  that  the  making  of  ttils  exca- 
vation was  not  only  the  occasion,  but  a  con- 
tributing cause,  of  the  falling  of  the  pole 
at  that  time.  True,  the  pole  f^  in  the  di- 
rection of  the  side  uptm  which  it  was  still 
supported  by  the  curbstones.  True,  alno, 
the  stump  remained  in  the  socket  In^^whlch 
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It  had  been  origliiaUy  nlAced.  and  was  taken 
out  Witt  anne  dlfflcnl^.  Neivwtlieleaa,  up- 
on two  ildea  of  ttie  atunq^  waa  the  hole,  four 
«r  five  feet  In  diameter,  wbtcli  tbe  tdephone 
company  had  canaed  to  be  dng;  and,  with 
a  high  wind  blowing,  the  tall  pt^  most  Hke> 
ly  Bwayed  In  the  direction  of  no  resistance, 
and,  c«nlng  back  against  the  curbstone,  pro- 
daeed  a  shock  or  concussi<m  which  ,waB  all 
that  was  needed  to  break  It  at  the  rotten 
place  near  the  sarface  at  the  ground.  Bven 
It  fb»  pole  had  -been  sound.  It  would  hare 
been  grxwsly  careless  to  hare  left  it  as  It 
was  left  after  the  digging  of  the  hole  along- 
^de  of  It;  but,  being,  as  it  was,  a  rotten  p<^e, 
the  condition  of  which  was  known,  or  partly 
known,  to  the  supertntotdent  at  the  tde- 
l^onc  company,  according  to  his  own  teatl- 
numy,  tbe  conduct  of  the  company  In  the 
inemlses  was  little  shnt  of  criminal  negli- 
gence. Ihe  judgment  f^ipesled  from  la. 
therefore,  affirmed. 


a04  La.) 

WABNEB  (KINKAID  et  al.,  Interveners)  T. 

NEW  ORLEANS  &  G  R.  00-   (No.  13,406.) 

(Supreme  Qinrt  of  Looidana.   Jan.  21,  1901.) 

AOTION  FOR  PBRSONAZ.  INJURXSa-^WTA- 
TI0N8. 

Actions  for  damagei  restdting  from  <tf- 
fentes  or  qnasl  offenses  are  prescnbed  by  one 
year. 

(Syllabus  by  the  Court.) 

Appeal  from  cItII  district  court  parish  ot 
Orleans;  Thomas  a  W.  Ellis,  Judge. 

Action  by  John  B.  M'^amer  against  the  New 
Orleans  &  Carrollton  Railroad  Company.  On 
the  death  of  plaintiff  his  wife  was  substitut- 
ed, and  Ida  Ktnkald  and  Robert  Kinkaid  in- 
tervened. Judgment  for  defendant,  and  the 
other  parties  appeal.  Affirmed. 

Benjamin  Bice  Forman,  for  appellant  Mrs. 
John  B.  Warner.  Charles  H.  Brownlee,  for 
appdiants  Mrs.  Ida  Kinkaid  and  Robert  Kin- 
kaid. Dart  &  Keman,  for  appellee. 

UONBOE,  J.  This  la  an  action  in  dam- 
agaa  tor  personal  injuries  alleged  to  hare 
been  anstalned  by  the  wife  of  the  titular 
plaintiff  ■  through  the  negligence  of  the  de- 
fendanf s  serranta.  The  petition  was  filed 
DecemhOT  2U  1886,  and  alleges  that  on  or 
about  the  26th  of  December,  18M,  the  "peti- 
tioner's wife  desired  to  get  on  tiie  car  of 
said  company  on  Jackson  street,  at  tbe  cor^ 
ner  of  Oonstanoe.  and  gave  the  signal  to 
stop  the  car;  that  she  put  her  foot  on  tbe 
step,  and  waa  about  to  step  on  Qte  car,  when 
ttie  ctmdnctor  negllgmtly  gave  the  signal 
forthecartogoon.  *  *  *  and  he  did  not 
allow  hei  a  reasonable  time  to  get  on,  but 
caused  the  ear  to  move  forward  rapidly  while 
she  had  one  foot  on  the  step  and  the  otber  on 
the  ground,  whereby  ahe  was  thrown  with 
great  violence  to  the  ground,  and  suffered 
grievous  bodily  injuries,"  etc.  To  this  uiran 
December  31,  1895,  defendant  excepted  on 


the  ground  that  the  anegatkns  were  vague 
and  Insufficient  On  December  IS,  1888,  the 
plaintiff  moved  to  fix  this  exception  for 
trial;  and  It  was  aoeotdint^  flxad.  titod. 
and  maintained  January  9,  1809;  la  so  fiff 
as  to  direct  Oa  ammdment  of  the  petition. 
Thereafter,  the  petition  having  been  amend- 
ed, the  defendant  ffled  a  plea  of  lureacrlption 
and  a  general  denial  There  waa  a  trial  npoo 
the. merits,  and  judgmoit  for  defoidant,  and 
plaintiff  has  ^pealed.  In  the  meanwhile^ 
and  after  the  filing  of  the  amended  petition, 
the  OTlglnal  plaintiff  died,  and  hia  wife  was 
Bubatltated  In  hIa  stead,  and  therev^on  a 
question  was  raised  as  to  her  right  to  stand 
In  judgmoit;  and  the  daughter  (by  first  mar- 
riage) and  heir  of  the  husband  made  her- 
self a  party  to  the  auit  )ohilng  the  plaintiff 
in  her  demand.  A  decision  of  Qie  question 
which  la  thus  presented  1^  the  change  <rf 
parties  Is,  however,  waived,  and  the  case 
will  be  otherwise  determined. 

According  to  the  theory  of  the  plaintiff  and 
the  tendency  of  the  evidoice  In  support  of 
the  claim,  Hrs.  Warner,  who  was  a  very 
heavy  woman,  witt  one  foot  sprained  and 
the  other  with  a  bone  broken,  and  who  was 
then  about  86  yeara  of  age,  some  Ume  in 
December,  and  before  (Christmas.  1884,  haile<1 
a  car  on  Jackson  street  ^th  a  view  to  tid- 
ing to  8t  Charles  aT«iue  and  PhlUp  street. 
She  states  (and  she  Is  the  only  witness  to  tbe 
accident)  that  as  she  attempted  to  hoard  the 
car  It  moved  suddenly,  and  that  ahe  miK 
thrown  to  the  ground;  that  a  goilteman  aE>- 
slsted  hw  to  her  feet;  and  that  ahe  got  Intu 
the  next  car,  and  without  further  aid,  thoogh 
with  some  difficulty,  having  some  little  di^^ 
tance  to  walk,  reached  home.  Thereafter  sbr 
appears  to  have  gtme  on  with  her  mufiic 
teaching  and  other  occupatima  aa  usoal,— «■« 
much  BO  that  her  friend  Mrs.  Bmff,  wiio 
visited  her  on  Christmas,  neither  heard  nur 
found'  anything  unusual  aa  to  her  condition. 
On  the  28tb  of  December,  however,  Mn. 
Warner  had  a  slight  stroke  ol  paralysia  with 
whicb  she  was  laid  up  for  a  month  <a  two. 
During  that  time  she  waa  visited  frequrat- 
ly  by  her  pastor,  but  he  teatlfles  that  lie 
beard  nothing  to  the  effect  that  the  paralysis 
was  attributable  to  a  fall  from  a  car.  Slie 
was  also  visited  a  physician,  but  he  was 
not  called  as  a  witness,  and  we  nndnstand 
from  her  testimony  that  he  was  not  told  that 
she  had  had  such  a  felL  It  appears  fnnu  ber 
testimony  and  from  that  of  Mrs.  Bruff  and 
Mrs.  Brofrice  (the  latta  b^ng  also  a  ftiend 
of  and  a  witness  for  Mrs.  Warner)  Uiat  tbe 
car  accident  happened  before  the  middle  of 
December,  1884^  and  certainly  did  not  hap- 
pen on  tbe  26fb  of  that  month,  as  stated  iu 
the  petition.  This  testimony,  considered  la 
connection  with  that  of  one  or  two  pbysi- 
cians  who  were-  a:amlned  as  experts,  and 
considered  in  amnecthw  with  the  tact  tbat 
the  physician  who  attended  Mra  W&nier 
was  not  called  or  examined  at  all.  In  our 
opinion,  leaves  the  questha,  very  much  at 
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large  a*  to  whether  the  accident  described  in 
the  petition  caused  the  paralTsla,  or  had  any- 
thing to  do  with  it  Be  that  u  it  m^.  nei- 
ther  Mr.  Warner  nor  his  wife  made  any  com- 
plaint die  matter  at  the  time,  nor  until 
Mr.  Wanm,  having  met  with  an  accident 
himself,  consulted  conneel  upon  the  subject 
of  brlngbig  suit  ttxe  damages,  when  it  was 
decided  to  make  the  accident  to  his  wife  the 
basis  ot  such  a  suit  Tliis  suit  was  not 
filed,  taowew.  until  December  21,  1896, 
whereas  the  accident  we  are  satisfied  from  the 
evidence,  ag  was  the  Judge  a  qook  occorted  at 
■ome  time  anterior  to  December  21,  18M,  er 
mwe  than  12  months  before  such  filing.  The 
prescription  of  one  year  was  therefore  well 
pleaded  and  ^operly  sustained.  Judgment 
afDrmed. 


(104  La.)    ^  ^ 
HcCLUBB  et  nz.  T.  McMARTIN  et  aL  (No. 
13.716.) 

(SupTOoe  Court  of  Lonlalana.   Jan.  21,  1901.) 

SLANDER— HAI^ICB-PRBSUHPTIO  NS-EVI- 
DBIN0B-I.1ABIUT7  OP  HUSBAND. 

1.  Where  slanderous  reporte  are  shown  to  have 
been  orij^nated  or  circulated,  the  law  presumes 
malice  upon  the  one  hand,  and  injary  npon  the 
other^and  damages  will  be  awarded. 

2.  Where  a  defendant  charged  with  the  utter- 
ance  of  certain  slanderous  statements  does  not 
attempt  to  Justify  or  plead  in  mitigation,  but 
denies  the  utterance  of  the  statements  as  char- 
ged, evidence  tending  to  establish  the  truth  of 
such  statements  should  be  excluded. 

3.  lihe  husband  not  shown  to  have  been  cog- 
Bisant  of  the  slanderous  ntterancea  of  his  wife 
im  not  liable  thM«for. 

(Syllabus  by  the  Cteurt.) 

Appeal  from  Jadictal  district  court  parish 
of  CJalcasIeu;  E.  D.  Miller,  Judge. 

Action  by  L.  J.  McCIure  and  wife  against 
Mary  McMartln  and  husband.  Judgment  for 
def^danta,  and  plaintitCs  tij/ipeal  Reversed 
as  to  Maiy  McMartln,  and  affirmed  as  to  her 
husband. 

Cllne  &  CUne,  for  i^pellants.  Stowing  dc 
Wnm,  for  appellees. 

MONBOB.  J.  This  is  an  octiim  In  dam- 
ages  for  slander.  The  petition  alleges.  In 
substance:  That  the  defmdant  Mrs.  Msrj 
MeHaitln.  wife  of  J.  G.  McMartln,  between 
Maj  1  and  Sviy  24, 1886,  wantonly  and  mall- 
doosly  originated  and  circulated  false,  slan- 
derous, and  defamator  statements  about 
Mfi.  Jennie  McGIurc^  wife  of  U  J.  McClur^ 
pUntlff  bevsln,  tar  the  poxpose  at  Injuring 
ber  Ghoroctw  and  vood  nama  That  in  the 
town  of  Jennings  She  said  to  Mrs.  Black- 
shear,  at  a  time  when  Mrs.  McQure  was 
about  to  return  frran  Sonrlake.  Tex..  "Are 
you  going  to  let  Mrs.  McQure  come  back  to 
your  house  to  board?"  Mrs.  Blackshear,  who 
ran  a  boarding  house,  said,  "Yes.  Why?" 
"Because,"  said  Mrs.  McMartln,  "she  la  a 
bad  wmnan.  and  will  ruin  your  house  and 
your  daughtBrs,''orwoTdstothatefrect  That 
Mrs.  McMarUtt  also  told  Mrs.  Blackshear 


t&at  a  CMtoIn  married  woman  bad  told  Mr. 
McChire  that  "he  must  get  his  wife  out  of 
town  within  two  weeks,  or  she  would  be 
waited  on."  and  that  Mrs.  McMartln  told 
Mis.  Montanya  that  Mrs.  McGlure  had  been 
very  Intimate  with  three  gentlemen  in  Jen- 
nings, to  wit  Dr.  Wilkinson,  Mr.  Spencer, 
and  Mr.  Wright  and  that  upon  a  certain  oc- 
casion she  bad  f(Hlowed  Mr.  Spencer  to  Hous- 
ton. That  she  further  stated  to  Mrs.  Mon- 
tanya that  U.  8.  PhlllipB  had  said,  "If  this 
case  ever  comes  into  court  no  woman  will 
be  permitted  to  remain  in  the  court  room,  as 
the  evidence  which  will  be  adduced  against 
ISxa.  McClure  will  be  so  Indecent"  and  that 
she  also  said  that  she  could  get  9  wMnen  and 
14  men  to  testify  to  the  bad  character  of  Mrs. 
McCSnre.  .It  is  further  alleged  that  the  state- 
meats  mentioned  wwe  false  and  malicious^ 
and  that  Mrs.  McOlure  has  been  damaged 
thereby  in  the  sum  of  $10,000.  tix  whldi  Judg* 
ment  la  prayed.  J.  G.  MiAfartln  filed  an  ex- 
ertion of  no  cause  of  action,  which  was  sus* 
tained.  and  tbe  suit  as  to  him,  dismissed. 
Mrs.  McMartln  answered,  In  substance,  as 
follows,  to  wit:  That  she  bad  heard  the  re- 
port that  Mrs.  McClnre  had  aposed  a  por^ 
tion  of  ber  person  in  the  presence  ot  two  or 

more  persons,  to  wit  Messrs.  B   and 

W  .  That  she  had  shown  an  unusual  In- 
terest in  Mr.  S^neer.  and  h^d  Insisted  mi 
having  the  room  at  Mrs.  Blacksheor's  board- 
ing house  nearest  the  one  occupied  1^  him. 
That  she  had  heard  that  Mrs.  McCSnre  was 
often  seen,  sitting  on  the  porch  late  at  night 
with  Mr.  ^>encer,  while  her  husband  iras  en- 
gaged at  his  otiee.  That  she  bad  heard  that 
Mrs.  McGlure  had  acted  on  a  wagonette  par- 
ty In  a  very  peculiar  manner,  being  very  gay 
in  the  morning  and  out  of  humor  in  the 
evening,  and  had  the  next  day  given  as  a 
reason  that  Mr.  Spoicer  had  Insulted  her 
while  In  bathing,  and  that  having  been  asked 
If  she  had  reported  it  to  her  husband,  she  had 
replied  that  she  would  not  do  that  and  yet 
that  She  was  Immediately  seen  on  the  most 
friendly  terms  witii  Mr.  Spencer.  That  she 
had  heard  that  Mr.  Wtl^t  had  been  In  Mrs. 
Mc(31ure^s  bedroom,  end  that  Mrs.  McClure 
kept  her  bed  "as  If  hogs  had  wallowed  In  it." 
Z>efendant  further  avers  that  having  heard 
these  and  other  like  reporter  and  some  of 
them  having  been  mentl<med  while  she  was 
In  the  presence  of  Blrs.  Blackshear  and  Mrs. 
Abbott  she  (defendant)  remarked,  "If  these 
r^orte  are  true  which  are  goiiw  around 
town,  was  she  [Mrs.  Blackshear]  not  afraid 
.  that  It  would  hurt  ha  faovae?'  And  defend- 
ant did  then  say  that  a  woman  "had  told  her 
that  Mrs.  McClure  bad  to  leave  Jennings  in 
two  weeks,  but  defendant  did  not  state  the 
leasoo  why  she  was  to  go,  nor  that  she  would 
be  waited  on.  And  defendant  declares  that 
all  the  above  reports  were  In  circulation,  and 
that  Mrs.  McGlure  was  talked  about  all  of 
vmdi  wlU  be  estsbUstaed  on  the  trial  of  tb\a 
case.  And  defendant  further  declares  that 
she  did  not  repeat  the  reports  above^ stated. 
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or  those  with  vhlA  she  Is  cboi^ed  In  plain- 
tiffs' petition,  and  never  originated  a  single 
Injuriotis  report  about  the  plaintiff,  and  made 
the  remaito  herein  admitted  to  have  been 
made  only  in  the  iwesence  of  the  parties  from 
"Whom  she  had  first  beard  some  of  these  re- 
ports, and  in  consequence  of  their  conrersa- 
tlon  with  her,  and  without  malice  or  the  de- 
sire to  Injure  the  plaintiff"  Mr&  McCIure. 
She  denies  that  anything  actually  aald  by 
her  could  have  Injured  the  plaintiff,  and  al- 
leges that  this  suit  Is  malicious,  and  she  prays 
for  damages  In  reconvention.  Tbwe  were  a 
verdict  and  a  Judgmokt  In  the  court  a  qua  re- 
jecting the  demand  of  the  plaintiff,  and  the 
matter  has  been  brought  before  this  court  by 
aiveal. 

It  may  be  remaifced  here  that  the  suit 
should  have  been  brought  by  and  In  the 
name  of  the  hasband  alone.  The  Joinder  of 
the  wife  may,  however,  he  treated  as  snr^ 
plusage.  Cooper  v.  Capped,  29  La.  Ann.  216; 
Barton  v.  Kavanaugh,  12  La.  Ann.  833;  Hol- 
cab  T.  Railroad  Oo..  88  La.  Ann.  1SS. 

The  evidence  diovra  that  the  plaintiff  Les- 
ter J.  McClure  was  the  station  agent  and 
telegraph  operator  at  Jennings,  in  this  state, 
in  the  summer  of  1898,  and  that  he  and  his 
wife  boarded  and  lodged  at  the  house  of  Mrs. 
Blackehear,  together  with  several  other  men 
bonrdera.  They  appear  to  have  been  a  com- 
paratively young  couple,  although  they  had 
been  married  about  10  years;  and  she  had 
borne  an  unblemished  reputation  all  her  life 
In  Iowa,  where  she  had  lived  befftre  coming 
to  Louisiana.  But  she  was  of  a  lively  dispo- 
tftlon,  and,  situated  as  she  was,  in  a  board- 
ing house,  where  the  other  boarders  were 
men,  while  her  husband  was  kept  at  his 
place  of  business  for  a  great  many  hours  out 
of  the  24,  she  became  the  subject  of  some 
criticism,  which  took  hold  ot  and  distorted 
trifles,  harmless  In  themselves,  to  her  prej- 
udice. Nevertheless  her  reputation  had  not 
been  seriously  alfected,  when,  some  time 
IH^or  to  the  month  of  June,  1890,  her  hus- 
band, having  been  so  ordered  by  his  em- 
ployer, the  railroad  company,  moved  to  Tex- 
as, and  she  went  with  him.  Thereafter, 
wishing  to  return  to  Jennings,  perhaps  tem- 
porarily, she  wrote  to  her  former  landlady, 
Mrs.  Blacksbear,  for  board  and  lodging,  and 
recdved  a  reply  to  the  effect  that  she  would 
be  accommodated.  At  this  Jnncture  the  de- 
fendant Mrs.  McMartln  was  guilty  of  the  in- 
termeddling which  has  given  rise  to  this  snit 
It  appears  that  she  heard  that  Mrs.  McCInre 
was  about  to  return  to  Jennlnigs,  and  to  l)e-. 
come  again  the  guest  of  Mrs.  Blacksbear, 
and  she  took  It  upon  herself  to  warn  Mrs. 
Blacksbear  against  receiving  her.  The  evi- 
dence shows  that  she  and  Mrs.  Blacksbear 
met  at  the  house  of  Mrs.  Ablwtt,  and  Mrs. 
Blacksbear  gives  the  following  testimony  as 
to  what  took  place,  to  wit;  "I  remember  of 
having  a  conversation  with  Mrs.  McMartln. 
She  asked  me  if  Mrs.  McCIure  was  coming 
bock  to  board  with  me,  and  I  said  she  was. 


Iba.  Mdlartln  aald,  Dont  let  her  do  that.* 
and  I  asked  her  why;  and  ahe  aald,  "Have 
yon  heard  and  don't  you  know  that  she  la  a. 
bad  woman?*  Q.  What  else  did  she  say? 
A.  In  the  course  of  the  outveraatlon  abe  nak- 
ed If  I  knew  what  to&k  ber  uwiiy  from  Jen- 
nings. I  said  because  I  heard  that  her  hua- 
band  got  a  [nomotion  and  better  wages.  She 
said  there  was  a  cn^in  woman  told  Mrs.  Mc- 
CIure to  get  out  of  town  Iniride  of  two  weeks, 
or  she  would  be  waited  on.  Q.  "When  ahe 
told  you  not  to  let  her  ciHne  to  yoor  bouse  to 
board,  did  She  tell  yon  what  wovld  happen? 
A.  She  aald  It  would  mln  my  haaae  and 
daughters.  Q.  What  else  did  ahe  sayT  A. 
That  was  the  sum  and  anbstanoe  of  It. 
*  ^  *  Q.  Did  you  ask  her  for  this  infor- 
mation, ae  did  she  give  It  volontaiUyT  A. 
Voluntarily."  Ura.  Blacksbear  went  on  tes- 
tifying at  considerable  lengUi,  uid  was  anb- 
Jected  to  a  protracted  cross-euunlnatlon ; 
but  that  portion  of  ber  testlmtmy  which  is 
relevant  to  the  case,  and  which  was  In  no 
wise  affected  by  any  other  statements,  is 
embodied  in  the  foregoing  excerpt  The  ver- 
sion which  the  defendant  Mrs.  UcUartln  at- 
tempts to  give  of  the  conversation  thus  testi- 
fied to  by  Mrs.  Blacksbear  Is  that,  with  the 
exception  of  the  statement  as  to  Mrs.  Mc^ 
Glure's  having  been  obliged  to  leave  town, 
she  only  said  to  Mrs.  Blacksbear,  **If  these 
reports  which  are  going  around  town  are 
true.  I  should  tbink  that  you  would  be  afraid 
it  [the  reception  of  Mrs.  McCIure  as  a  guest] 
would  hurt  your  house  and  dav^hters." 
Wben  interrogated  as  to  whether.  In  thus  re- 
ferring to  the  reports,  she  gave  Mrs.  Black- 
shear  the  benefit  of  her  Information,  which 
seems  to  have  been  very  comprehensive,  as 
to  their  nature,  her  denial  is  so  weak  as  to 
amount  almost  to  an  admission.  For  In- 
stance, being  asked  whether  Mra  Blacksbear 
was  not  an  old  friend,  and  whether  she  in- 
tended any  harm  to  Mrs.  McCIure  Ify  the  ad- 
vice she  gave  Mrs.  Blacksbear  concerning 
her,  she  says:  "No,  sir;  if  I  had  been  in  Mrs. 
Blackshear's  place,  and  had  heard  so  many 
things,  I  would  thank  her  to  come  to  me  and 
tell  me  as  a  friend.  •  •  *  Q.  Do  you 
deny,  then,  having  alleged  that  these  things 
were  true?  A.  Yes."  Elsewhere  In  her  ei- 
aminatlon  she  Is  asked:  "Q.  Did  yon  state 
to  Mrs.  Blacksbear  and  Mrs.  Abbott  what  the 
r^rts  were?  A.  I  said,  *If  these  reports 
were  true.'  Q.  Did  you  state  what  they 
were?  A.  I  don't  think."  If  the  witness 
means,  "I  don't  think  I  did  state  What  they 
were,"  the  answer  is  still  a  weak  and  insuf- 
ficient denial,  in  view  of  the  circumstances 
and  other  testimony  bearing  on  the  same 
point.  Thus,  In  addition  to  the  direct  testi- 
mony of  Mrs.  Blacksbear.  It  ai^iears  that, 
within  a  few  weeks  after  the  conversation 
In  question,  the  Baptist  Ghurdi,  of  which 
Mrs.  McCIure  and  Mrs.  McMartln  were  mem- 
bers, took  up  the  matter  of  the  reports  which 
were  in  circulation  concerning  Mrs.  McCIure, 
and  appointed  a  committee  consisting  oC  the 
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pastw  and  two  mmbert  to  Investigate  and 
report.  The  pastor,  and  then  the  committee, 
waited  iqpon  Mrs.  McUartin  and  interrogated 
ber  upon  the  statements  which  she  was  said 
to  bare  made  to  Mrs.  Blacksbear,  and  also, 
generally,  as  to  any  information  which  sbe 
might  tiave,  bearing  upon  the  subject  under 
InTestfgatlOTi.    Some   representatI(Kis  were 
made  to  her  by  the  committee  whereby  she 
was  led  to  believe  that  her  disclosures,  with- 
in a  certain  Umit,  would  be  regarded  as  con- 
fidential, but  this  did  not  relate  to  anything 
which  afae  might  say  concerning  the  state- 
mente  previously  made  by  ber  to  Mrs.  Black- 
sbear.   As  to  any  new  matter  Ubat  Is,  any 
reports  concerning  Mrs.  McClure  which  had 
not  already  been  originated  or  circulated  by 
Mrs.  McMartIn),  It  may  fairly  be  held  that 
her  disclosures  to  the  committee  of  her 
cbarch,  calling  upon  ber  under  such  drcum- 
staoces.  fall  within  the  category  of  privileged 
communications,  tea  which,  if  made  In  good 
faith,  sbe  would  Incur  no  llaUUty,  whether 
tbey  were  Imparted  on  condition  that  tbey 
would  be  kept  secret  or  not.   Ber  own  testi- 
mony as  to  the  understanding  between  her- 
self and  the  committee  Is  as  follows,  to  wit: 
"Q.  When  thAt  committee  called  upon  you, 
did  you  understand  that  they  came  to  you 
with  the  authority  of  the  church?   A.  They 
told  me  that  Mrs.  McClure  had  pref^red 
charges  against  me  for  things  I  had  said  at 
Mrs.  Blackshear'B.    Q.  Did  they  tell  you 
what  It  was?   A.  They  asked  me  what  It 
was,  and  I  gave  it  to  Mr.  MoLeudon,  who  haa 
thtm  teritten  doton  just  exactly  as  I  made 
(A«m.  (Italics  by  the  court.)   Q.  When  Mr 
HcLendon  came  to  you,  did  he  tell  you  wbat 
charges  Mrs.  McClure  made  against  you? 
A  They  repeated  the  reports,  and  Mr.  Mc- 
Lendon  said  tbey  were  very  slmllap  to  wbat 
Mrs.  Blackataear  had   said.    Q.  Did  they 
promise  that  everything  you  said  would  be 
secret?   A.  Yes,  sir;  after  I  gave  In  what  I 
Bald  to  Mrs.  Blacksbear,— I  expected  that 
would  be  made  public  In  the  church,— Mr. 
McLendon  said  to  me,  'Tell  all  you  know,  and 
we  promise  It  will  go  no  further.'   Q.  Then, 
when  you  made  your  statements  to  them,  did 
70U  make  them  for  the  purpose  of  circulating 
the  report?   A.  Nothlug  but  the  two  remarks 
I  made  to  Mrs.  Blacksbear.    I  thought  I  was 
making  it  to  an  Investigating  committee." 
Tnmlug  now  to  the  testimony  of  Mr.  McLen-  ! 
doD,  the  paetor  of  the  church  and  chairman  { 
of  the  committee,  we  And  the  following:  ■ 
Being  asked  whether  there  was  any  trouble  ! 
In  his  church,  he  replied:  "There  was  trouble 
between  Mrs.  McClure  and  Mrs.  McMartIn. 
Q.  What  was  the  nature  of  that  trouWe? 
A.  It  was  reports  of  Bcandal  reported  to  the 
p-ierance  committee  by  Mrs.  McClure,  that  j 
Mrs.  McMartIn  bad  made  concerning  her.   It  i 
was  my  duty  to  have  the  matter  Investigated.  I 
Q.  Did  yon  go  alone  to  see  Mrs.  McMartin?  I 
A.  Yes,  sir.    Q.  What  occurred?    A.  I  told 
Mr«.  McMartIn  that  Mrs.  McClure  had  made  \ 
tbtte  diarges,  and  that  the  grievance  com-  > 


mlttee  bad  the  matter  In  hand,  and  desired 
to  make«n  investigation,  and  wanted  to  see 
her,  if  convenient.  She  said  sbe  was  ready, 
and  the  least  Mrs.  McClure  bad  to  say  about 
the  maUer  the  better  It  woidd  be  for  ber; 
that  Mrs.  McMartin  bad  told  Mrs.  Blacksbear 
that  she  (Mrs.  McClure)  was  a  bad  woman, 
and  that,  it  sbe  permitted  her  to  board  at 
ber  boarding  place,  It  would  min  the  reputa- 
tion of  her  house,  and  roln  her  daughters. 
She  did  also  charge  that  Mrs.  McClure  was 
made  to  leave  the  town  of  Jennings.  •  •  • 
The  committee  called  to  see  Mrs.  McMartIn, 
and  told  her  the  object  of  their  visit,— that  It 
was  to  Investigate  the  charges  that  Mrs.  Mo- 
Clure  made  against  her.  •  •  •  In  the 
conversation  bad  with  her,  sbe  said  she  told 
Mrs.  BIa<^shear  things  sbe  had  beard.  She 
prefaced  ber  statement  with  that  stetement 
she  .told  Mrs.  Blacksbear  that  there  were  bad 
reports  on  Mra.  McClure,  and  advised  ber 
(Mrs.  Blacksbear)  on  having  Mrs.  McClure 
board  with  her,  and  that  if  she  were  In  her 
place  sbe  would  write  to  Mrs.  McClure  not 
to  come  to  her  place  to  board."  Mr.  Koko- 
nour,  a  member  of  the  committee  referred  to, 
gives  the  following  testimony  concerning  the 
Interview  with  Mrs.  McMartIn;  "Mrs.  Mc- 
Martin said  that  when  she  learned  that  Mrs. 
McClure  was  about  to  return  to  Jennings 
from  Sourlake,  Texas,  where  sbe  had  been 
for  some  time,  she  warned  Mrs.  Blacksbear, 
who  conducted  a  boarding  house,  that  It 
would  be  best  for  her  not  to  allow  Mrs.  Mc- 
Clure to  come  to  her  house,  as  she  would 
ruin  the  reputation  of  the  bouse  and  Mrs. 
Blackshear's  daughters." 

These  witnesses  narrate  a  good  deal  more 
that  was  said  by  Mrs.  McMartin,  which  we 
do  not  consider,  giving  ber  the  beneflt  of  the 
view  that  It  was  privileged.  The  foregoing 
Is,  however,  absolutely  conclusive,  even  ac- 
cording to  her  own  admissions  made  as  a  wit- 
ness In  this  case,  that  she  told  Mrs.  Black- 
shear  that  Mrs.  McClure  was  a  bad  woman, 
who  had  been  forced  to  leave  the  town  of 
Jennings,  and  who,  if  received  again  Into  her 
house,  would  ruin  Ite  reputation  and  would 
ruin  Mrs.  Blackshear's  daughters.  It  Is  also 
made  reasonably  certain  that  Mrs.  ^IcMartln 
prefaced  ber  warning  to  Mrs.  Blacksbear  by 
telling  her  the  damaging  things  that  she  bad 
beard  concerning  Mrs.  McClure.  Observe 
that  the  witness  Mcl^ndon  says,  "She  said 
she  told  Mrs.  Blacksbear  things  she  had 
beard."  Mrs.  Abbott,  who  was  the  third 
person  In  the  interview  between  Mrs.  Mc- 
MartIn and  Mrs.  Blacksbear,  and  who  was 
sworn  as  a  witness  on  behalf  of  the  defend- 
ant, gives  the  following  testimony:  "Mrs. 
McMartIn  asked  Mrs.  Blacksbear  If  sbe  bad 
heard  the  reports  going  around  about  Mrs. 
McClure;  and  she  went  on  to  say.  If  the  re- 
porte  were  true,  if  sbe  were  Mrs.  Blacksbear 
she  would  not  have  her  come  back  to  her 
house  to  board.  •  •  •  *If  these  things  are 
true  that  are  going  around  town,  Mrs.  Mc- 
Clure Iw't  a  decent  woman.' "  Tfae/w1tiiE»» 
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to  amnrasOr  wOllnc  that  the  biferaiee 
■bould  be  dmvn  tbat  Mn.  U^Bfartbi  did  not 
■tate  wliat  tlie  nporta  were,  apon  ttae  beiile 
flf  which  she  vu  assuming  to  warn  Mrs. 
BUcksheer,  bnt  she  doea  not  so  teetUy.  And 
at  anoOier  tlmeb  In  tbn  coune  of  a  lome- 
what  protracted  examination,  being  asked 
whom  she  had  heaxd  dlacnsalng  Qm  reputa- 
tion of  Mra.  IfcOhire,  ahe  eald,  *'MrB.  Cat- 
tSng,  Un.  Bbckabear  often,  Mra.  McSCartin. 
Ure.  Dvrowa  [the  lady  last  named  being 
Mrs.  McMartln'8  danghter].  Q.  When  did 
the  conrer8atl(m  occu?  I  coold  not  aay. 
They  talked  so  mach,  I  don't  remember." 

We  reach  the  conclualm,  therefore,  that 
Mrs.  UcMartlu  prefaced  her  advice  to  Mrs. 
Blackshear  by  repeating,  and  thua  0Ting  fnr^ 
ther  currency  to,  tbe  rarloua  standeroua  re- 
ports which  she  had  heard  ctmcenUng  BCra. 
MeClnre,  and  which  die  recapitulates  ln,lier 
answer  filed  In  this  case.  Apart  fircnn  this, 
Mrs.  Mcmtanya,  a  witness  for  the  plalntlflB, 
gives  the  following  teatimony  as  to  other 
Btatementa  made  by  Mxa.  MOfartln:  **I 
heard  Mrs.  McMartln  say  of  Mrs.  HoOlnre 
that  she  [Mrs.  McCaure],  with  Mr.  Spencur,  Mr. 
Wright,  and  Dr.  Wllklns,  bad  been  Intimate. 
The  substance  tit  what  I  heard  from  her  waa. 
inferentlally,  that  Mta.  McOure  waa  Intimate 
with  Mr.  Spencer,  and  that  her  conduct  with 
the  others  waa  fast  I  heard  this  from  Mrs. 
McMartln  at  Jennings,  La.,  durli^;  the  year 
1888.  Xnt  4.  Did  not  Mrs.  McMartln  tell  yon 
that  n.  S.  PbllllpB  bad  Informed  her  that  no 
woman  would  be  permitted  In  court  on  the 
trial  of  Uila  case,  or  words  to  that  effect?  A. 
All  that  Mrs.  McMartln  said  with  referaice 
to  what  U.  S.  Phillips  had  Infcnmed  her  waa 
that  he  said  that  no  decent  wtmian  could  sit 
In  a  court  and  listen  to  the  trial  •  •  • 
Int.  6.  Was  anything,  or  not.  said  by  Mra. 
McMartln  in  your  pres«Dce  during  tbe  sum- 
mer  or  spring  of  1899  about  being  able  to 
get  six  m^  and  fourteen  women  to  teetUy 
about'  Mrs.  McC!hU!e*s  bad  charactw?  If  ao, 
etate  the  substance  of  what  «he  said  on  that 
subject,  as  near  as  yon  can  remombw.  An- 
awer.  In  tbe  spring  of  1899,  at  her  ^nt  gate, 
in  Jennings.  La.,  In  my  presence,  and  to  me, 
she  said  that  ahe  knew  six  women  and  four- 
teen men  who  would  testify  about  Mrs.  Mc- 
dare's  bad  character;  and  that  waa  the  sub- 
stance of  her  convraaatlon  at  that  time. 
Cross-Int  1.  Did  Mrs.  McMartln  ever  tell  you 
that  Mra.  McClure  bad  been  intimate  with 
three  gentlemen  fn  JoBulngs,  namely.  Dr. 
Wilkinson,  Mr.  ^ncer,  and  Mr.  Wright,  and 
that  on  a  certain  occasion  Mrs.  McClure  had 
followed  Mr.  Spencer  to  Houston?  A.  Tes; 
•acept  that  Dr.  WlUdns  waa  one  at  them 
named,  and  not  Dr.  Wilkinson."  Mrs.  Mc- 
Martln denlea  that  die  made  the  Btatementa 
attributed  to  her  by  this  witaess,  except  that 
with  regard  to  the  persona  who  would  testify, 
etc.,  aa  to  which  ahe  says:  "I  said  that  in 
caae  It  came  to  court  I  could  get  enough  gen- 
tlemen and  ladlee  to  come  to  court  and  tes- 
tify to  what  I  said.   •   •  •  Q.  on  Gross- 


SxamlnatUn.  You  said  tai  explanation  of  one 
of  your  anawers  that  you  did  tdl  HnL  Moa- 
tai^  that  you  could  get  identy  of  ladiea  and 
gwtlemen  to  testify  to  tlw  tmthfnlness  of 
what  yo«  said.  A.  I  meant  what  I  ssld  to 
the  committee  and  church  pec^Ie,— those  two 
reports."  Some  attempt  was  also  made,  by 
means  ot  a  witness  named  Harrla,  to  dis- 
credit the  testimony  ot  Mra.  Uontanya.  Up- 
on a  careful  consideration  of  the  matter, 
however,  we  are  of  opinion  tiiat  it  Is  en- 
tlrdy  vwttiy  of  credence. 

Aside  from  the  testimony  iriilch  we  have 
thus  reviewed,  tbore  la  a  great  deal  wiildi  is 
wholly  Irrelevant  and  which  alionld  have 
beoi  exdnded  upon  objections  pn^eriy  made. 
And  the  convietioo  that  our  teamed  Brother 
of  tbe  district  court  has  nred  In  pennlttlttg 
evidence  greatly  to  the  prejudice  of  the  plain- 
tiffs to  go  to  the  Jury  rellevea  ns  ot  any 
doubta  whltA  we  nUght  othnrwlae  entntala 
as  to  the  propriety  of  setting  aside  a  verdict 
in  a  case  ot  this  charaetw.  The  rulings  upon 
tiie  admlaalbfllty  of  evidence  in  which  we 
think  there  was  error  are  fairly  IDustcBted  by 
tiie  l!(dlowlnglnatanees,towlt<lnthe  eross-ex- 
amlnatlon  of  Mrs.  Blackshear) :  **Q.  What  was 
tbe  rdative  situation  of  Mrs.  McOlore's  room 
to  Mr.  Spencer's?  (Ohifected  to  by  oonnsd  for 
the  plainttS  as  not  covered  by  the  pleadtDgB. 
Tlie  court  overrules  the  objection,  because 
the  defendant  baa  a  right  to  show  conduct 
of  the  plaintiff  in  the  case.)  A.  They  occu- 
pied two  front  rooms,  and  ttae  hall  divided 
them.  •  *  •  Q.  IMdut  Mr.  Evans  occupy 
the  room  that  Mrs.  BIcClure  aftnwarda  oc- 
cupied? A.  Mrs.  McClure  had  the  room  st 
one  time,  and  abe  wait  away,  and  while  she 
was  AwBj  Mr.  Bvans  had  the  room.  Q.  And 
whoi  she  came  baidE?  A.  Mr.  Bvana  gave 
VP  that  room  and  took  another  one.  Q.  Did 
she  not  demand  that  ronn?  A.  I  don't  know. 
I  think  she  wanted  that  room,  but  1  am  not 
positive."  Now,  the  whole  purpoae  of  this 
testimony,  aa  abundantly  lyqcteara  from  the 
entire  c<mduct  ot  the  defenae,  waa  to  ereatv 
upon  the  minds  ot  the  Jnzors  the  Impression 
that,  as  a  particular  and  ctmcrete  fact,  there 
were  Improper  relations  existing  between 
Mrs.  McCBure  and  Bfr.  E^totcer.  And  although 
the  evidence  admitted  was  wholly  Inadmis- 
sible, and,  being  admitted.  whoU^  and  ut- 
terly fails  to  ratabllsh  the  tact  sought  to  be 
proved.  It  may  nevertheleie  have  seriously 
prejudiced  tiie  minds  of  the  Jurors  against 
tbe  plaintiff  and  his  wife.  That  such  eri- 
dence  waa  Inadmissible  is  suscq;ittble  of  easy 
demonatratlfn.  Mrs.  McUartin  Is  aued  for 
dunages  resulting  from  her  allied  slander 
ot  Mrs.  McOlure,  and,  among  other  thln^ 
charged  agalnat  her.  It  Is  said  she  told  Mrs. 
Montanya  that  Mra.  McOIure  had  been  in- 
timate with  three  gentienrai.  one  of  whom 
waa  Mr.  Spencer.  Aa  was  said  In  WUIiama 
V.  McManus,  88  La.  Ann.  161,  *Mn  an  action 
ot  this  character  the  «ily  posaible  defenses 
are  either  a  denial  or  a  Justification,  or  s 
oonfeaslim  under  mitigating  drcomstances. 
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Rev.  St  S  S640;  BayiM  t.  Taylor.  14  La.  Aon. 
406;  State  t.  Butman,  16  La.  Ann.  166;  Staob 
T.  Van  Bentbuyseu,  S6  La.  Ann.  469."  The 
defendant  Mrs.  McMartln  has  partly  admit- 
ted and  partly  denied,  but  sbe  has  set  up  no 
plea  of  Justification.   She  has  admitted  tbat 
she  said  In  the  presence  of  Mrs.  Blackshear 
and  Mrs.  Abbott  that  a  woman  bad  told  her 
tbat  Mrs.  McClure  bad  to  leave  Jennings  In 
two  weeks.   Sbe  has  denied  the  utterance  of 
any  other  lan^age  which  could  be  construed 
as  slanderous,  and  sbe  has  particularly  de- 
nied that  she  ever  said  that  Mrs.  McCSure 
had  shown  an  unusual  Interest  In  Mr.  Spen- 
cer, or  bad  insisted  on  havlns  the  room 
nearest  the  one  occupied  by  blm.  Under 
these  circumstances.  It  is  plain  tbat  she  ought 
not  to  have  been  permitted  to  Introduce  evi- 
dence to  establish  the  truth  of  such  charges. 
Nor  does  it  meet  the  objection  to  say  that 
she  was  entitled  to  show  Mrs.  McClure's 
character,  whether  In  mitigation  of  damages, 
or  because  Mrs.  McOure  had  opened  the  door 
by  tendering  proof  of  her  good  character, 
since  It  is  incompetent  to  enter  into  an  in- 
vestigation of  specific  acts  of  alleged  miscon- 
duct for  the  purposes  of  such  an  inquiry;  the 
most  that  the  defendant  could,  under  the 
circumstances,  claim  the  right  to  prove,  being 
that  Mrs.  McClure's  general  reputation  was 
indifferent  or  bad.  Mrs.  Blacksbear  was  aft- 
erwards asked  to  name  other  persons  than 
Mrs.  McMartin  from  whom  she  bad  beard 
liipeci&c  reports  damaging  to  the  character  of 
Mrs.  McClure.    She  waa  asked  whether  she 
bad  ever  heard  of  Mrs.  McClure  having  been 
in  Mr.  Spencer's  room,  and  whether  she  had 
ever  beard  that  Mrs.  McCSure  had  ecposed 
her  person  In  the  presence  of  two  or  more 
gentlemen  In  ber  (the  witness*)  boose,  "which 
questions,  though  objected  to.  were  permit- 
ted by  the  court.   And  yet  It  would  seem  to 
be  clear  enough  tbat  if  the  defendant  is  on- 
wllllng  to  assume  the  responsibility  of  assert- 
ing In  her  pleadings  tbat  certain  reports 
which  she  is  charged  with  having  circulated 
were  true,  but,  on  the  contrary,  distinctly 
disclaims  such  an  assertion,  she  ought  not 
to  be  permitted  to  Introduce  evidence  to 
prove  that  they  were  true.  When  Mrs.  Ab- 
bott, a  witness  for  the  defendant,  was  placed 
on  the  stand,  sbe  produced  a  written  memo- 
randum from  which  she  was  allowed  to  re- 
fresh h»  memory  In  testifying  concerning 
the  conversation  which  has  already  been  re- 
ferred to  as  having  taken  place  between  Mrs. 
McMartin,  Mrs.  Blacksbear,  and  the  witness. 
It  is  true  that  the  witness  states  tbat  the 
paper  was  prepared  by  her  "shortly"  after 
tae  conversation,  but  later  on,  and  In  ber 
cross-examination,  it  appears  tbat  It  was  pre- 
pared at  the  request  of  ttse  defendant,  not  at 
the  time  or  immediately  after  the  conversa- 
tion took  place,  but  after  the  church  of  which 
the  defendant  was  a  member  bad  taken  up 
the  matter  of  the  slander  with  which  she 
was  chained,  so  that  the  word  "shortly,"  as 
use<?  by  the  witness,  has  a  y&ey  Indefinite 


slgnlflcatifHL  Under  these  drcomstancea,  the 
objection  to  the  use  of  the  paper  ought  tc 
have  been  sustained.  The  witness  was  ask- 
ed if  she  remembered  having  beard  a  Mrs. 
Cutting  say  anything  about  this  "McMartln- 
McClure  matter,"  and  the  question  was  ob- 
jected to,  but  the  objection  was  overruled, 
and  the  answer,  "Sbe  said  she  did  not  know 
why  Mrs.  McClure  wanted  to  make  a  fuss 
about  these  things;  that  sbe  had  been  the 
town  talk  for  a  year,"— was  permitted  to  go 
to  the  Jury,  under  what  rule  of  evidence  we 
are  not  advised,  and  we  are  not  able  to  con- 
jecture. The  following  testimony  of  Boy 
Cooper,  a  young  man  who  was  sworn  as  a 
witness  for  the  defendants,  was  allowed  to  go 
to  the  Jiu-y.  to  wit:  "Q.  Did  you  ever  hear 
any  report  in  regard  to  Mrs.  McClure  In  that 
town,  damaging  to  ber  character?  (Objected 
to  as  Irrelevant  Objection  overruled,  and 
counsel  for  plaintiff  excepts  to  ruling,  and 
reserves  this  In  Ueu  of  a  bill.)  A.  What  I 
considered  damaging,  if  It  was  a  wife  or  sis- 
ter ot  mine.  Q.  About  bow  long  ago  was  it 
yon  heard  these  reports?  A.  Just  before  I 
went  to  work  in  the  post  <^ce.  That  was 
the  latter  part  of  June,  I  believe.  Q.  What 
reports  did  you  hear?  A.  I  was  crossing  the 
street  with  a  young  man,  and  he  asked  me 
who  was  that  lady  on  the  porch  at  Mrs. 
Blackshear's.  I  asked  him  to  whom  he  bad 
reference,  and  he  designated  Mrs.  McClure. 
He  asked  me  what  kind  of  a  woman  sbe  was. 
I  told  him  1  did  not  know,  and  be  smiled  and 
said  he  thought  be  could  have  fun  with  her. 
*  *  *  Cross-Ex.  Q.  This  young  man  you 
spoke  of  first;  he  did  not  say  be  knew  Mrs. 
McClure;  be  wanted  you  to  tell  him  who  sbe 
was?  A.  He  asked  for  her  name.  •  •  ♦  Q. 
He  did  not  claim  to  have  bad  relations  with 
Mrs.  McClure?  A.  No,  sir.  *  *  *  Q.  Isn't 
tills  man  a  man  who  is  always  lookii^  after 
women  with  a  view  to  fiiul  the  kind  you 
spoke  of,— a  licentious  man?  A.  I  beard  him 
^eak  several  times  about  admiring  the  forms 
of  women."  And  so  the  casual  remarks  of 
a  perfect  stranger,  passli^  on  the  street,  who 
chose  to  make  some  ribald  comment  upon  a 
woman  whom,  so  far  as  we  are  Informed,  be 
had  never  seen  before,  of  whose  name  be 
was  ignorant,  and  who  apparently  was  con- 
ducting herself  with  perfect  propriety  at  the 
time,  was  allowed  to  go  to  the  Jury  in  sup- 
port of  the  denial  on  the  part  of  the  defend- 
ant befcwe  tile  court  that  she  has  uttered 
or  circulated  certain  slanderous  charges  con- 
cerning the  subject  of  tbat  comment.  It  la 
small  wonder  that  there  was  a  verdict  for 
the  defendant  which,  upon  the  case  as  we 
find  it  In  the  record,  must  be  set  aside. 

There  Is  no  evidence  before  us  upon  the 
basis  of  which  a  Judgment  could  be  rend^ed 
against  Mr.  McMartin.  In  fact  it  Is  not 
shown  that  he  Is  the  husband  of  Mrs.  Mc- 
Martin. But  if  that  be  conceded.  It  is  not 
sbown  that  be  was  cognizant  of  the  utter- 
ances of  his  wife  which  have  given  rise  to 
tbls  nilt  ud  we  know  of  no  law  la  Louis- 
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lana  under  which  he  eouid  be  held  liable  for 
the  damages  here  claimed.  Upon  the  other 
hand,  the  legal  principles  applicable  to  the 
facta  which  we  hare  found  leave  no  room 
for  doubting  the  UablUtr  of  Mrg.  McMartln. 
"Every  person  has  a  right  to  enjoy  that  de- 
gree of  respect,  good  will,  and  social  or  bnsi- 
ness  distinction  to  which  his  own  acts  and 
bis  social  or  business  habits  entitle  him;  and 
any  one  who  unlawfully  Interferes  with  this 
right  by  drcuhitiug  slanderous  reports  ren- 
ders himself  liable  for  consequent  damages." 
Williams  Y.  McManus,  88  La.  Ann.  161;  Sa- 
vole  T.  Scanlan.  43  La.  Ann.  B&T,  9  South. 
9ia  "Damages  are  necessarily  due  for  libel 
and  slander.  The  law  presumes  damages  to 
follow  from  the  Injurious  words  spoken  or 
uttered  against  the  plaintiff.'*  Wlmblsh  t. 
Hamilton,  47  La.  Ann.  254,  16  South.  860; 
Well  V.  Israel.  42  La.  Ann.  962,  8  South.  826; 
Mequet  r.  Silverman,  62  La.  Ann.  1369,  27 
South.  885.  '*In  giving  currency  to  libelous 
or  slanderous  reports  and  publications,  a 
party  is  as  much  responsible,  criminally  and 
civilly,  as  If  he  had  originated  the  defama- 
tion." Staub  V.  Van  Benthuysen,  36  La.  Ann. 
467.  "Tale  bearers  are  as  bad  as  tale  mak- 
ers." Harris  v.  Uinvlelle,  48  lA.  Ann.  906, 
19  South.  925. 

The  only  remaining  question  is  aa  to  the 
amount  It  would  be  Impossible  to  fix  upon 
any  particular  sum  of  money  which  would 
altogether  make  good  the  injury  which  has 
been  inflicted  by  the  defendant  upon  the 
plaintiff.  TJiK>n  the  other  hand,  a  favorable 
Judgment  in  the  case  which  is  here  presented 
Is  at  once  a  vindication  of  the  one  and  a  re- 
buke to  the  other  litigant,  and  we  must  not 
add  a  penalty  in  money  greater,  perhaps, 
than  the  defendant  can  bear.  We  ahall, 
therefor^  fix  the  damages  to  be  allowed  at 
$500.  For  these  reasons,  it  is  ordered.  ad- 
Judged,  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled,  avoid- 
ed, and  reversed.  And  It  Is  further  ordered, 
adjudged,  and  decreed  that  there  be  Judg- 
ment in  fiivor  of  the  plaintiff  Lester  J.  Bic- 
dure  and  against  the  defendant  Mrs.  Mary 
McUartin,  wife  of  John  O.  UcMartln,  in  the 
sum  of  $500,  together  with  costs  In  both 
courts.  It  is  further  ordered  and  adjudged 
that  as  to  the  defendant  John  G.  McMaxtIn 
the  Judgment  appealed  from  be  aflBrmed. 

a04 

HEOKER  r.  BROWN.    (No.  13,521.)i 
(Supreme  Court  ot  Louisiana.    Jan.  7,  1901.) 

8ALB  OF  LAND-DEFECTS  IN  TITLE— SALE  OP 

MINOR'S  LAND. 

In  a  suit  to  compel  the  defendant  to  ac- 
cept the  title  offered  to  her  by  one  who  waa 
bound  to  transfer  to  her  a  good  title,  It  appear- 
ing that  the  proceedings  which  led  to  sales  of 
minors'  property  were  not  conducted  in  accord- 
ance with  the  requirements  of  law,  in  that  the 
proceedings  of  a  family  meeting  held  in  the 
minors'  interest  were  never  homologated,  and, 

*  Rehearing  denied  February  20,  IML 


in  addition,  that  an  attempt  was  made  ex  parte 
to  annul  proceedings  of  a  date  anterior  to  the 
holding  of  the  family  meeting  that  proved  of  no 
avail,  held,  ttmt  the  order  looking  to  the  homolo- 
gation of  the  proceedings  of  the  family  meet- 
ing, and  to  anoiorize  the  sale,  not  having  been 
si^ed,  left  the  title  in  such  a  state  that  a  third 
person  could  not  be  compelled  to  accept  it  when 
tendered.  The  order  nomolof^tlng  a  family 
meeting  is  not  interlocutory,  and  is  not  effective 
without  a  judgment  of  the  court.  It  is  a  final 
Judgment,  decreeing  the  disposition  to  be  made 
of  minors'  property,  and  must  be  signed,  par- 
ticularly when  it  mcludes  an  additional  order 
directing  that  a  sale  to  effect  a  partition  be 
made. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  John  Paul  Hecker  against  Elisa- 
beth Brown,  widow  of  Daniel  Holderith. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

George  O.  Kronenberger  and  James  Boyd 
Orinage,  for  appellant  Joseph  F.  Walton 
and  John  A.  WoodvUle,  for  appellee. 

BREAXJX,  J.  This  suit  was  brought  to 
compel  the  defendant  to  accept  the  title  of- 
fered. The  property  was  sold  by  plaintiff  to 
defendant  on  the  22d  day  of  May,  1899,  for 
the  sum  of  f4.S50.  Plaintiff's  authw  pur- 
chased this  proper^  from  Mrs.  B.  G.  Mc- 
Oraw  and  her  three  minor  children,  named 
John  'Wilson  McGraw,  Lilian  Theresa  Mc- 
Graw.  And  Michael  Edmund  McGraw.  Mrs. 
McGrnw's  first  husband  was  Charles  Stoll, 
Sr.  Beginning  our  review  of  tbe  facta  with 
a  reference  to  the  first  title  attacked  by  tbe 
defendant,  we  find  that  the  property,  the 
title  to  which  Is  tendered  to  the  d^endaut, 
was  purchased  during  the  existence  of  the 
community  which  was  disserved  by  the  death 
of  the  first  husband  of  Mra.  McGraw,  In 
1S7B,  who  1^  two  children,  Chaiiea  St»ll. 
Jr.,  and  FhUomene  Stoll,  lasne  of  her  mar- 
riage with  Charles  StoU,  Sr.  Charles  Stoll, 
Jr.,  died  In  1S78,  after  the  second  marriage 
of  his  mother,  Mrs.  E.  C.  McGraw,  to  Michael 
R.  McGraw,  and  after  tiie  birth  of  his  brother 
of  the  lialf  blood,  John  WUson  McGraw;  and 
Phllomene  StoU  died  after  the  birth  of  her 
two  brothers  of  the  half  blood,  John  Wil- 
son McGraw  and  Michael  Edmund  McGraw, 
and  her  sister  of  the  half  blood,  Lilian  Ther- 
esa McGraw,  all  Issue  of  the  second  mar- 
riage. We  also  find  that  Mrs.  E.  C.  McGraw, 
survivor  in  oHnmnnlty.  after  the  second  mar- 
riage bad  tbe  community  property  of  the 
first  marriage  adjudicated  to  her  at  the  price 
of  appraisement  in  ISSl.  This  adjudication 
was  made  after  the  death  of  Charlea  Stoll, 
Jr.,  Issue  of  the  first  bed.  The  defendant 
urges  that  tiie  at^ndication  waa  Irregular 
and  Illegal,  for  the  reason  that  the  evidence 
shows  that  Phllomene  Stoll  and  John  Wil- 
son McGraw  were  not  represented  in  these 
procet'dlngs  as  the  law  requires.  In  these 
procoedings  it  appeara  that  the  minor  John 
Wilson  McGraw,  having  no  tutor,  was  rep- 
resented by  Charles  XUrsch^^ho  waoi  ap- 
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pointed  tmdertutor  ad  hoc  and  Mrs.  ICcQmw 
as  tatrlx,  and  ber  husband  as  oo-tator,  rep- 
resented HilliHnene  StoU.  PhlkMnene  BtaSl 
died  on  the  8d  of  July.  1^  leaving  her  In- 
terest In  ber  iHVperty  to  ber  mother  and 
minor  biotfaers  and  sisters.  In  the  chain  of 
title,  we  come  to  another  transfw,  as  shown 
by  the  record.  Mrs.  McGraw,  alleging  her 
ownership  in  IndlTlsIon  with  hw  three  minor 
chUdr^  JtOm  Wllstm  McGraw,  UUan  Thus 
esa  McGraw,  and  Michael  Edmund  McOraw, 
In  March.  1898.  filed  a  petition  tn  court  In 
which  she  allied  that  a  partltltm  should  he 
made  of  the  property,  and.  further,  that  her 
husband,  Michael  McGraw.  being  the  guard- 
ian of  their  three  children,  and  as  tbelr 
fattier,  was  authorised  to  represent  than  in 
the  proceedings;  that  under  article  222,  Ber. 
Ot.  Code,  It  was  necessary  for  her  to  ob- 
tain the  authorisation  of  the  court  to  pro- 
ceed against  him  In  that  caiMudib^.  SBie 
I«ayed  for  a  parfltlm  to  be  made  of  the 
property  of  the  succession  of  Charles  Stoll, 
Jr.,  and  of  Phllomene  Stoll,  both  deceased, 
for  an  Inv^tory  to  be  made,  and  a  faml^ 
meeting  to  be  called  to  advise  regarding  the 
interest  of  these  minors,  and  touching  a 
compromise,  to  which  s<Hne  refnence  Is 
made.  Ber  prayer  was  granted,  and  Charles 
Klrscb  was  appointed  undertutor  ad  hoc  of 
the  minor  John  WUson  McQraw;  Jacob  Bets, 
undertutor  ad  hoc  the  minor  lillan  Ther- 
esa McGraw;  and  Paul  Granger,  undertutor 
ad  hoc  of  the  minor  Michael  Edmund  Mc- 
Graw. Michael  B.  McGraw  alleged  that  he 
was  guardian  of  his  children,  and  Joined 
Bin.  McGraw,  bis  wife,  In  tlw  proceedings. 
The  fftmlly  meeting  was  held,  and,  after  re- 
ferring to  the  legality  of  previous  proceed- 
ings which  had  been  questioned,  they  recom- 
mended a  partition,  and  a  sale  of  the  prop- 
erty to  that  end.  tither  at  public  or  private 
sale,  in  tn-der  to  cure  an  detects  in  the  title. 
A  motlra  was  made  by  the  parties  In.  Inter- 
est to  have  the  proceedings  of  the  family 
meeting  bomtdt^ted.  TbB  order  accom- 
panying the  motion,  written  for  the  Judge  to 
sign,  was  never  signed.  On  the  margin  of 
the  page  on  wblcb  the  order  was  written, 
only  the  Initials  of  the  Judge  are  written. 
There  Is  an  entry  In  the  minutes  of  the  court 
setting  tortb  that  the  family  meeting  was 
homologated,  but  there  is  no  Judgment  in 
evidence,  duly  signed.  On  the  27th  day  of 
May,  1888,  tide  parties  before  named,  as  own- 
ers, appeared  before  Frank  Zengel,  nota^ 
public.— that  Is,  Mrs.  Elizabeth  G.  KIrty, 
widow  by  first  marriage  of  Charles  fitoU.  Sr., 
and  by  second  marriage  of  Michael  B.  Mc- 
Graw; Michael  McGraw,  appearing  as  guard- 
ian of  his  minor  children,  John  Wilson.  Lil- 
ian Theresa,  and  Michael  Edmund  McGraw; 
Jacob  Bets,  undertutor  ad  hoc  of  Uie  minor 
Lilian  Theresa  McGraw;  Paul  T.  Granger, 
undertutor  ad  hoc  of  the  minor  Mlchsel  Ed- 
mund McGraw;  and  Charles  EIrsch,  under- 
tutor ad  hoe  of  tibe  minor  John  Wilson  Mc- 
Graw.—and  set  fwth  at  some  length  that  the 


title,  because  of  the  Irregularity  of  the  pro- 
ceoUngs  befwe  recited,  and  particularly  be- 
cause the  minors  had  not  been  represented 
In  the  proceedings  as  the  law  requires,  had 
been  left  In  doubt,  uncertainty,  and  confu- 
aloa,  and,  with  a  view  of  putting  an  end  to 
the  uncei'talnty  and  confusion,  they  advised 
the  annulment  and  cancellation  of  the  adju- 
dication to  Mrs.  McGraw,  and  of  all  the  pro- 
ceedings connected  with  the  adjudication. 
On  the  7th  day  of  August  fidlowlug,  Mrs. 
MeGraw  and  her  minor  children,  rei^wsented 
SB  heretofore  mentioned,  In  other  acts  aa3d 
the  property  to  John  Joseph  Heclcor,  who  is 
plainturs  vendor.  Defendant  also  questtons 
the  regularity  of  this  sale,  and  the  proceed- 
ings leading  to  it,  on  a  number  of  grounds. 
The  notary  in  the  deed  declarea  that  a  duly- 
certified  copy  of  the  Judgmmt  Is  annexed, 
authorWiv  the  sale  to  stteet  a  partition,  but 
no  document  is  annexed  at  this  time.  We 
take  up.  In  thtHi  Invwse  order,  the  points 
raised  for  review  and  decision. 

The  regularity  of  the  sale  by  the  McGraws 
to  John  Joseph  Becker,  dated  August  7, 1603. 
Is  the  first.  In  the  wder  Just  stated,  requir- 
ing attention,  nalntlff  points  to  two  orders 
of  the  court  authorising  it,  in  order  to  effect 
a  partition,  one  signed  and  the  other  not 
signed,  and  as  to  the  latter.  If,  as  we  take 
it,  plaintiff  contends  it  Is  not  signed  as  re- 
quired, the  want  at  signature  la  cured  by  the 
proceedings  to  which  we  will  refer  later. 
Now,  as  relates  to  the  order  of  iley  4,  1893, 
the  plaintiff's  Insistence  Is  that  It  Is  a  form- 
al Judgment,  decreeing  a  partition  of  the 
property  by  licltatlon.  We  take  it  th&t  It 
was  not  the  Intention  directly  to  authorize  a 
partltltm,  for  it  orders  the  heading  of  a  fam- 
ily meeting  to  recommend  terms  and  condl- 
tiom  of  the  sale  In  so  fhr  as  the  minors  are 
concerned.  The  ordw,  wltiiout  a  family 
meeting,  could  not  be  of  any  effect  The  rec- 
ommendation of  a  family  meeting  is  a  nec- 
essary prerequisite.  The  language  of  the 
stetnte  Is  plain  enough.  The  partition  Is  to 
be  ordered  on  the  advice  of  a  family  meet- 
ing, duly  convened.  If  the  family  meeting 
does  not  choose  to  recommend  the  sale,  ap- 
praise the  property,  and  fix  the  terms,  the 
order  of  sale  by  the  Judge  of  an  anterior  date 
Is  without  the  support  the  law  contemplates. 
In  other  words,  it  would  be  to  wder  prop- 
erty to  be  sold  at  private  sale  befwe  any 
recommendation  had  been  made  by  a  family 
meeting.  Moreover,  the  ^cto  verbal  of  the 
notary  sets  forth  that  the  family  meeting  was 
held  under  another  order,  dated  March  24, 
1803,  in  which  no  mention  Is  made  of  a  par- 
tition by  licltatlon,  save  such  as  the  family 
meeting  might  recommend.  In  any  event, 
considered  from  any  point  of  view,  the  rec- 
ommendations of  the  family  meeting  must 
be  hmnologated  In  order  for  It  to  have  l^al 
effect  We  have  noted  that  It  was  not  regu- 
larly homologated.  The  order  of  homologa- 
tion was  never  signed.  The  initials  to  which 
we  have  before  referred  are  not^e  slgna. 
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tore  to  be  looked  to  In  proceedings  Imring 
in  Tiew  the  diaposltlon  of  minor's  property. 
Homologation  Is  a  confirmation,— an  ap- 
proval. "To  homologate  is  to  say  the  like,— 
similiter  dlcere.  Without  It,  the  recommen- 
dations of  a  family  meeting  ue  wanting  in 
legal  effect" 

We  are  equally  as  convinced  that  the  order 
of  homologation  has  never  been  held  as  an 
Interlocutory  order  which  is  effective  with- 
out the  signature  of  the  court  Interlocu- 
tory decrees.  In  the  course  of  Judicial  pro- 
ceedings, need  not  be  signed.  This  does  not 
Include  orders  of  the  court  homologating  the 
proceedings  of  a  family  meeting  of  which 
a  record  must  be  kept  The  judgment  by  the 
court  of  original  Jurisdiction  Is  final,  and  di- 
rects in  a  final  manner  the  steps  to  be  taken 
to  dispose  of  the  property.  Final  judgments. 
In  the  ordw  of  things,  cannot  have  effect 
withoat  an  order  dnly  signed  by  the  Judge. 
Having  arrlred  at  the  conclusion  that  the 
order  aatborlzing  the  sale  and  partition,  not 
having  been  signed.  Is  an  irregularity  suffi- 
ciently serious  to  affect  the  title  to  the  prop- 
erty, we  will  not  pass  upon  the  other  Irregu- 
larities urged  by  the  defendant  For  the 
reasons  assigned,  the  judgment  appealed 
from  Is  afQrmed. 

(104  lA.) 

CURL  V.  RUSTON  STATE  BANK.  (No. 
13,668.)  I 

(Supreme  Court  of  Louisiana.    Jan.  21,  1901.) 
ESTOPPEL  IN  PAIS. 
When  a  person  has  done  or  said  Bomething 
with  intent  to  inflnence  the  dealings  of  an- 
other, and  that  other  has  acted  upon  the  faith 
of  it,  the  former  oiiRtit  not  to  be  permitted  to 
cliange  it  to  the  injnry  of  the  latter. 
(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  paxisb 
of  Lincoln;  R.  B.  Dawklns,  Judge. 

Action  by  Willis  Curl  against  the  Ruston 
State  Bank.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  A.  Van  Hook  and  Hidbert  &  Barret, 
for  appellant  Graham  ft  Pearce,  f ch-  appel- 
lee. 

MONROB,  J.  tn  the  matter  of  tiie  Riuton 
State  Bank  against  S.  A.  Cameron  et  al.,  the 
plaintiff  caused  to  be  seized,  under  a  writ 
of  execution,  a  certain  cotton  compress  situ- 
ated in  the  town  of  Bnston;  whereupon  Wil- 
lis Ourl  brought  ttUs  suit  enjoining  the  sel- 
Eure,  alleging  that  be  Is  the  owner  of  said 
compress,  and  praying  for  the  perpetuation 
of  said  injunction.  The  bank,  defendant  In 
Injunction,  admits  that  the  seizure  was  made 
by  its  authority,  and  proceeds  to  set  forth 
at  length  its  reasons  for  asking  that  the  In- 
junction thus  Issued  be  dissolved,  with  dam- 
ages; urging,  among  other  matters,  that  the 
plaintiff  In  Injunction  Is  estopt>ed  to  set  up 
the  present  claim.  The  tects  disclosed  by 

^  Rehearlaz  dwltd  Fvbruaiy  7,  IMt 


the  record  are  substantially  as  follows,  to 
wit: 

Some  time  in  1896  one  S.  A.  Cameron 
visited  Ruston,  in  the  parish  of  Lincoln,  and 
entered  Into  an  arrangement,  which,  we  in- 
fer, was  rather  tentative  than  definite,  with 
some  of  the  citizens,  having  in  view  the  re- 
moval to  that  town  of  a  cotton  press,  of 
which  he  claimed  to  be  the  owner,  and  which 
he  represented  as  being  at  York  Station,  in 
the  state  of  Alabama.  The  exact  nature  of 
this  agreement  Is  not  made  apparent  In  the 
record;  bul  In  February,  1897,  Mr.  Cameron 
wrote  from  York  Station,  where  he  was  liv- 
ing, to  a  Mr.  Thompson,  of  Ruston,  to  the 
effect  that  he  had  raised  $2,600  himself,  bat 
needed  as  much  more  to  move,  erect  and 
equip  his  press,  and  asking  Mr.  Thompson 
to  get  the  Bank  of  Ruston  to  lend  tliat 
amount;  offering,  as  security,  to  mortgage 
the  press  and  Insure  It  snd  also  to  place 
with  the  bank,  as  collateral,  bis  contract  with 
the  citizens  of  Ruston.  One  or  two  other  let- 
ters were  written  to  the  same  effect  and  on 
the  22d  of  March,  1897,  Cameron  wrote  to 
Thompson  that  he  had  received  a  letter  from 
the  president  of  the  bank,  from  which  he 
was  hopeful  that  the  desired  loan  would  be 
made.  We  infer,  however,  that  the  bank 
and  the  citizens  who  were  Interested  decided, 
before  going  further  In  the  matter,  to  make 
some  investigation  at  the  Cameron  end  of 
the  correspondence.  Mr.  Thompson,  there- 
fore, went  to  York  Station  to  see  Mr.  Cam- 
eron, Upon  his  arrival,  and  as  he  was  go- 
ing, as  he  understood,  in  the  direction  of 
Cameron's  house,  he  met  an  old  man,  whom 
he  did  not  then  know,  but  who  was  and  ta 
WIlIiB  Curl,  the  plaintiff  In  the  instant  case, 
and  father-in-law  of  Cameron.  Not  being  al- 
together sure  of  the  location  of  Cameron's 
residence,  Thompson  asked  Curl  for  infor- 
mation on  the  subject,  and,  as  there  were 
more  than  one  Cameron  living  at  York  Sta- 
tion, he  particularly  mentioned  the  fact  that 
he  was  looking  for  the  Cameron  who  owned 
the  compress.  Carl  thereupon  directed  him 
to  the  residence  of  his  (Curl's)  son-in-law, 
8.  A.  Cameron,  and  said  that  "he  guessed 
that  he  would  have  no  trouble  making  a  deal 
with  that  gentleman."  Thompson  then  went 
to  Cameron's  home  and  entered  Into  an 
agreement  with  him,  as  a  result  of  which, 
shortly  afterwards,  Cameron  visited  Ruston, 
and  perfected  arrangements  for  the  raising 
of  funds  necessary  for  the  removal  of  the 
press.  Those  arrangements  were  as  follows, 
to  wit:  A  public  meeting  was  held,  at  which 
it  was  stated  that  Cameron  was  the  owner 
of  the  press  located  at  York  Station,  Ala., 
and  the  questions  of  the  advisability  of  re- 
moving it  to  Ruston,  and  of  the  ways  and 
means,  were  discussed,  with  the  result  that 
an  agreement  was  reached  in  accordance 
with  which  Cameron  made  a  note  for  $2,620.- 
14,  dated  July  7,  1807,  payable  to  the  order 
of  the  Ruston  State  Bank,  January  1,  ISOS. 
which  note  was  also  signed  by  certain  citl- 
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sens  of  RoBton  u  gnartuiton,  and  vu  Iden* 
Ufled  with  an  authentic  act,  also  executed 
bj  Cameron,  wUcb,  after  reetttng  that  Cam- 
ccon  owaa  tbe  bank  t%6a(kl^  re^eeented  by 
the  note  already  mentioned,  proceeds  thru: 
"Tbe  EL  A.  OamONUi  farther  declares 
•  •  •  tbat.  In  order  to  secnre  to  tbe  bsAd- 
w  of  tbe  aforesaid  note  the  payment  thereof, 
together  with  interest,  J.  J.  Bootee,  B.  F. 
Thompson,  A.  A  Oann,  liowis  ft  Co..  Limited, 
T.  0.  StaudtCer  ft  Son.  B.  U  Kldd.  W.  U 
Kendall.  U  F.  Harbniy,  J.  Made  Smith,  and 
Knowles  Brothers,  all  residents  of  Uncobi 
parish,  •  •  •  luLve  indorsed  tbe  said 
note,  and  made  themselves  guarantors  for 
tbe  payment  thereof.  Now,  in  order  to  se- 
cure  the  aforesaid  Indorsers,  and  to  Indem- 
nify them  against  loss.  In  the  event  they 
shall  have  to  pay  the  aforeeald  note  or  any 
part  thereof,  the  said  B.  A  Cameron  de- 
clares •  •  *  that  he  does  hereby  pledge 
and  pawn"  certain  property,  which  Is  de- 
scribed, including  the  cotten  press  In  qnes- 
tlon,  of  which  W.  D.  Tiunra&tlne  was  pnt  In 
possession,  as  representing  tbe  pledgees;  and 
upon  this  security  the  bank  discounted  the 
note^  and  placed  92.600  to  the  credit  of  Cam- 
eron, with  the  distinct  understanding,  as  be- 
tween the  maker  of  the  note  and  the  guar- 
antors, that  the  money  was  to  be  used  ex- 
dnalTely  tor  tbe  porpoee  of  removing  the 
press  tiom  Ycaft  Station  to  Bnston,  and  erect- 
ing and  putting  It  in  good  mnning  ord»  in 
the  lattw  place.  The  evidence  Justifies  the 
bdlef  tbat  tbe  greater  part  of  the  amount 
mentioned  was  used  for  the  purposes  indi- 
cated; for  the  press  was  taken  to  Bnston, 
and  put  in  operation,  with  Cameron  as  man- 
ager, and  bis  nepbew  McDlroy  (who  before 
tbat  time  bad  lived  at  York  Station),  as  book- 
keeper. But,  in  accordance  with  an  under- 
standing between  Cameron  and  tbe  plaintiff 
twblch  really  called  for  the  payment  of  $500 
to  the  latte^,  the  plalntlfC  received  $450  of 
the  amount  thus  advanced  by  the^  bank, 
though  tbe  fact  tbat  be  received  that  amount, 
or  tbat  there  was  any  reason  for  payti^  It 
to  blm,  was  entirely  unknown  as  well  to 
Cameron's  guarantors  as  to  tbe  bank.  U[H>n 
the  contrary,  during  all  this  time  there  was 
no  taint  or  suggestion  tbat  any  one  else  than 
Cameron  owned  or  was  Interested  In  the 
press.  He  represented,  throughout  the  ne* 
gotiations,  that  he  was  tbe  owner,  and  be 
acted  as  such;  and  Mr.  Curl,  his  father-la- 
law,  not  only  stood  by  and  allowed  blm  so 
to  appear,  but,  as  we  have  seen,  directed 
Jklr.  Thompson  to  blm  as  the  Cameron  who 
owned  the  press,  and  with  whom  Thompson 
would  have  no  trouble  In  making  a  deal  con- 
cerning It. 

Proceeding  with  the  narrative:  Late  In 
the  year  1897,  witbin  a  month  or  two  after 
tbe  press  had  been  erected,  and  wbUe  It  was 
being  operated  under  the  management  ol 
Cameron,  with  Cameron's  nepbew  McBlroy 
as  bookkeeper,  Curl  paid  a  visit  to  Ruston, 
Biid  during  the  few  days,  or  perhaps  week. 


tbat  be  was  there;  as  the  guest  of  Mr.  Cam- 
eron, spent  the  greater  part  of  his  time  either 
at  Cameron's  residence  w  at  tbe  cotton  press. 
He,  bowevw,  met  and  amversed  with  the 
president  oi  the  Boston  State  Buik  and 
made  tbe  acqnaiutance  of  several  other  dtl- 
aena.  During  tbe  period  of  this  visit,  as  at 
all  other  times,  OamenHi  was  openly  play- 
ing the  rote  of  owner  of  the  press.  It  was 
in  tbat  ostensible  capacity  that  he  bad 
brought  it  from  Alabama,  and  had  pledged 
It  to  secure  the  m^ey  borrowed  in  Buston 
to  pay  tbe  freight  and  charges  Inddoital  to 
its  removal  and  re-erectl<Hi,  and  It  was  In 
that  ostensible  capad^  tbat  be  was  man- 
aging it,  and  holding  himadf  out  to  the  peo- 
ple of  Busbm,  and  to  tbe  world  at  large, 
so  publicly  and  notoriously  that  no  man  situ- 
ated as  hla  father-in-law  was,  L  e.  an  Inmate 
(tf  bis  hooae^  and  a  dai^  vlaltiv  and  habltod 
of  tbe  press,  ooold  have  failed  to  have  be- 
come inf<«med  of  hia  attitude  In  the  matter. 
The  evidence  sattafles  as  that  Mr.  Curl  said 
nothing  in  denial  of  the  ownmhlp  thus  open- 
ly assorted  and  acted  on.  but  that,  by  sHeoce; 
be  aoqulesced  In  tbe  r^ireaentatloaB  made, 
and  tbat  he  teft  tbe  pe<^e  of  Bnstim  as  be 
bad  found  them,  bdlevtng,  and  with  ev«ry 
reason  to  believe,  tbat  Qunenm.  and  Cam- 
enm  alone,  was  the  owner  of  the  presa. 
Bat  Gamenm's  management  of  the  business 
of  the  [Hess  during  tbe  flrat  season  was  un- 
aatlsfactory,  for  tbe  reason  tbat  it  did  not 
result  in  paying  the  debt  of  the  bank.  In 
1898,  therefore.  Dr.  Booles,  me  of  the  giur- 
antors,  representing  tbe  others,  and  with 
Cameron's  consent  (glv«i,  as  he  says,  re- 
luctantly and  with  conditions),  took  charge 
of  tb»  business,  and  th^eafter  conducted  it 
In  the  meanwhile,  Cameron  was  not  alto- 
gether Idle.  He  sold  a  half  Interest  in  the 
press  to  one  Andom,  who,  in  turn,  appears 
to  have  conveyed  such  interest  to  the  Mer- 
chants* &  Farmers*  Bank  of  Stareveport  He 
also  purchased  some  property  Uk  credit,  and 
gave  his  notes  tor  tbe  price,  and  one  of  tiiese 
notes  came  into  the  bands  of  C  P.  Cooper 
aa  collateral  seciuity  for  a  debt  due  bim  by 
a  third  person.  Cooper  brought  suit  and  ob- 
tained Judgment  against  Cameron  on  Ibe 
note  In  question,  and  seised  the  press  under 
an  execution  isaned  thereon,  and  thai,  for 
the  first  time.  Curl  appeared  upon  the  scene 
as  a  party  In  Interest.  In  April,  1899,  he 
filed  a  suit  claiming  to  be  the  owner  of  the 
press,  attacking  tbe  seloure  by  Cooper,  and 
the  adverse  claim  (under  the  transfer  to 
Andom)  of  the  Merchants'  ft  Farmers'  Bank, 
and  praying  Judgment  decreeing  him  to  be 
the  owner  of  the  press;  and  Judgment  to 
tbat  efFect  was  finally  ruidered  in  this  court 
In  April,  1000.  Curl  t.  BherUT,  62  La.  Ann. 
106%  27  South.  677. 

The  claim  thus  made  by  Ourl,  that  be  was 
tbe  owner  of  the  press,  upon  the  bads  of 
tbe  ownership  and  pledge  ot  wlddi.  In  and 
by  Cameron,  tbe  letter's  note  had  been  In- 
dwsed,  and  92,600  In  cash  bad  been^btained. 
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waa  a  Btartllog  deTelopment,  and  there  were 
probalil7  Indications  tbat  the  Indorflen  con- 
temi^ated  taking  proceeding  for  their  own 
protection.  To  allay  their  apprehensions, 
Mr.  3.  W.  Holbwt,  whom  Curl  had  appointed 
his  agent  and  attorney  in  the  matter,  upon 
May  4,  1889,  wnMe  to  Ur.  Booles  aa  Collowa, 
to  wit:  "I  am  authorized  by  Mr.  Curl,  of 
Xork  Station,  Ala.,  to  say  to  you  gentlemen 
who  took  the  pledge  on  the  compress  prop- 
erty that  he  fully  reco^lses  the  pledge  for 
the  sum  advanced,  ^500  (advanced  on  the 
strength  of  the  pledge),  and  trust  that  yon 
will  not  Incur  any  furtitior  cost  in  the  ma^ 
ter."  This  was  followed  by  a  letter  from 
Curl  himself,  of  date  May  6. 18U0,  addressed 
to  "Dr.  J.  J.  Booles  and  othov,"  whldi 
raads:  "I  want  you  gentlemen  to  under- 
stand that  I  fully  recognise  the  pledge  you 
have  on  my  compress.  I  authorise  the  pn^ 
erty  to  be  pledged  to  you  gentlemen  for  ¥2,- 
500.  I  don't  think  It  would  be  honest  In 
me  to  try  to  beat  it,  even  If  I  could.  I  fully 
indorse  your  action  in  talcing  the  i^ge,  and 
I  shall  carry  out  Its  terms."  The  bank,  how- 
ever, was  dissatisfied  with  the  outlook,  and 
In  July,  189B,  brought  suit  against  Cameron 
and  hla  Indoners  upon  the  note  held  by  It, 
and,  Cameron  having  removed  from  the 
state,  the  proceeding  was  begun  by  attach- 
ment, and  a  curator  ad  hoc  was  appointed 
to  represent  the  absent  defendant.  Cameron 
nevertheless  appeared  by  his  attorney,  W.  A. 
Van  Hook,  Esq.,  and  by  way  of  exception, 
and  as  a  defense  to  the  merits,  set  np  that 
J.  J.  Booles,  representing  both  the  bank  and 
the  pledgees,  had  taken  charge  of  the  press, 
and  had  managed  the  bualnew,  and  that  the 
revenues  therefrom  had  been  more  than  suf- 
ficient to  pay  the  note  held  by  said  bank, 
and  that  upon  an  accounting  there  would  be 
a  balance  due.  He  therefore  prayed  for  the 
rejection  of  plaintiff's  demand,  and  for  Judg- 
ment in  reconvention  against  the  plaintiff 
bank,  and  against  the  pledgees  of  the  press, 
for  $2,400,  or  such  Sum  as  might  be  found 
due  npon  such  accounting.  Thereafter  tbnre 
were  some  negotiations  between  J.  W.  Hol- 
bert  upon  the  one  part  and  Booles,  or  Judge 
Graham,  upon  the  other,  as  repreeentlng  the 
bank,  and  also  as  representing  the  Indorsers, 
with  a  view  to  having  the  bank  and  the  In* 
dorsers  suspend  any  active  proceedings  un- 
til the  then  pending  suit,  arising  out  of  the 
selEure  of  the  press  by  Cooper,  should  have 
been  disposed  of;  and  these  negotiations  re- 
sulted In  a  written  agreement,  of  date  No- 
vember 1,.  1899,  which  reads  as  follows,  to ' 
wit:  "It  is  this  day  agreed  between  Willis 
Curl,  herein  represented  by  J.  W.  Holbert, 
his  agent,  and  Dr.  Booles  and  oUiers.  Indors- 
en  upon  a  certain  pledged  note  of  S.  A. 
Cameron  for  upwards  of  ¥2,600  (as  pledge  on 
a  certain  compress  and  fixtures,  etc.),  wit- 
nesses, that  •  •  *  Cuii  hereby,  and  also 
S.  A.  Cameron,  agrees  to  the  following:  Rec- 
ognizes all  the  transactions  of  Dr.  Booles  and 
the  Rnstm  State  Bank-  In  the  receipts  and 


expenditures  of  the  earnings  of  the  press,  up 
to  the  beginning  of  the  season  of  HAW;  ahsu 
recognizes  all  the  legidmate  debts  of  the 
compi-ees  for  all  prior  seasons  to  this,  aud 
also  the  amount  now  due  on  the  said  pledge 
note,  as  Is  shown  by  the  note  on  file  In  the 
suit  of  the  RuBton  State  Bank  vs.  S.  A.  Cam- 
eron et  aL;  and  it  Is  further  agreed  tliat  the 
pi-ess  be  run  this  season,  or  as  long  as  profit- 
able, and  to  hold  up  all  proceedings  in  court 
In  said  suit  for  said  time;  and  it  la  also 
agreed  that  a  reasonable  fee  be  allowed  to 
the  firm  of  Graham  &  Pearce,  attorneys,  out 
of  the  earnings  of  the  presa  Nov.  1,  1S90." 
Judge  Graham,  explaining,  as  a  witness,  the 
purpose  of  this  agreement,  says:  "Mr.  Hol- 
bert, before  our  agreement,  assured  us.  In 
positive  and  unmistakable  terms,  that  Curl 
had  no  resistance  whatever  to  make  to  the 
bank's  debt,  or  to  the  pledgees.  •  *  •  The 
object  ot  Mr.  Holbert  waa  to  secure  a  sus- 
pension of  the  proceedings  until  he  could 
have  CJurl's  case  (meaning  the  case  in  which 
Curt  claimed  as  against  the  Cooper  seizure 
and  the  transfer  to  Andom)  decided  in  the 
supreme  court;  and  we  consented  to  It 
*  *  *  I  want  to  state,  further,  that  If  it 
had  not  been  for  that  agreement  ve  would 
have  gone  on,  and  would  have  gotten  a 
Judgment  against  Cameron  and  the  defend- 
ants in  that  case  tiefore  the  Judgment  was 
rendered,  on  the  2d  of  April,  In  which  the 
supreme  court  said  that  Curl  was  the  owner; 
and,  furthermore,  we  could,  at  any  time  be- 
tween the  20th  of  July,  1900,  and  the  2Stb 
of  April,  1899,  have  made  Mr.  Curl  a  party  to 
this  suit,  and  we  did  not  do  that  on  account 
of  our  confidence  in  Mr.  Holbert  and  Mr. 
Curl  that  they  would  keep  their  promise,  snd 
offer  no  resistance  to  our  dalma"  This  evi- 
dence is  corroborated  by  that  of  Dr.  Booles, 
and  is  entirely  uncontradicted.  Under  the 
agreement  to  which  it  refers,  further  pro- 
ceedings in  the  suit  which  had  been  insti- 
tuted bj  the  bank  were  suspended  until  April. 
1900  (after  tiie  rendition  In  this  court  of  the 
Judgment  In  which  Curl  was  declared  to  be 
the  owner  of  the  press),  when  the  parties 
proceeded  with  the  trial,  and  there  was 
Judgment  in  favor  of  the  bank,  and  against 
Cameron  and  his  Indorsers.  In  solldo,  for  the 
amount  of  the  face  of  the  note,  ^.620.14. 
with  Interest,  less  two  credits,  amounting  In 
the  aggregate  to  $1,472.43.  together  with  at- 
torney's fees,  and  sustaining  the  attadiment, 
and  rejecting  the  recouvenUonal  demand  set 
up  by  Cameron,  as  in  case  of  nonsuit,  with 
a  reservation  of  his  rlghte  as  against  bis 
co-defendants;  and  from  the  Judgment  so  ren- 
dered no  appeal  appears  to  have  been  tfdcen. 
When,  however,  the  plaintiff  undertook  to 
execute  said  Judgment  by  a  seizure  and  sale 
of  the  press,  as  the  [inqterty  of  Cameron, 
Mr.  Curl  filed  the  present  suit  enjoining  the 
sale,  upon  the  ground  that  the  property 
seized  belongs  to  him,  and  is  not  liable  to 
seizure  for  the  debts  of  the  defendant  in  ex- 
ecution. ^  I 
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Before  proceedliig  to  annoimce  any  cracln- 
■ion  ftom  tbe  facts,  aa  found  in  the  forego- 
ing statement,  It  la  proper  that  we  ahould 
notice  what  may  perhaps  be  considered  as 
attempts  to  con^vert  some  of  tbe  facts  as 
fbm  found.  Thus,  Mr.  Curl  undertakes  to 
make  It  appear  by  hie  testimony  that  while 
visiting  Bnston  he  Informed  different  per- 
sons tbat  he,  and  not  his  son-ln-Iaw,  was  tbe 
owner  of  the  press;  but  not  a  single  witness 
was  ^XMlneed  to  corroborate  this  testimony, 
while  tbe  presldoit  of  the  Bnston  bank,  and 
others  who  met  him  and  were  Interested  In 
the  matter,  testify  tiiat  they  never  heard,  un- 
til long  after  his  visit,  and  only  when  the 
press  had  been  seised  as  tbe  i>roperty  of 
Cameron,  that  he  claimed  to  be  the  owner. 
McBlroy,  the  n^^iew  of  Cameron,  who  bad 
come  from  Twk  Station,  and  had  been  given 
the  position  of  bookkeeper  in  the  press,  says 
tbat  Curl  passed  a  good  deal  of  his  time  at 
tbe  press,  but  nevw  hinted  that  he  bad  any 
proprietary  interest  In  It  His  testimony  Is 
as- follows:  "He  was  around  there.  I  had 
a  talk  wttb  blm  every  few  days  while  be  was 
here.  He  came  down  there,  and  sat  around, 
occasionally.  Q.  What  knowledge  had  yon 
of  any  ownership  of  the  comprou  on  his 
part?  A.  I  did  not  have  any.  Q.  What  In- 
qnlrlea  did  be  make  into  the  business  affairs 
€t  the  compress  to  Indicate  owner^p?  A 
He  did  not  make  any  Into  the  press  or  the 
botOu,  or  anything.  Q.  Who  did  Mr.  Camer- 
on say  was  the  ownw  of  the  press?  A  He 
said  be  waa."  Mr.  Curl  also  undertakes  to 
make  It  appear  tiut  he  daimed  to  be  the 
owner,  and  so  acted,  In  the  original  negoU- 
ations  and  agreement  for  the  removal  of  tbe 
press  from  Yorii  Station  to  Bnston.  Thus, 
in  testifying  in  the  Instant  case,  he  saya: 
*^he  reason  why  I  permitted  my  compreas 
to  be  removed  to  Bnston,  La.,  was  tiiat  it 
waa  a.  better  location.  •  •  •  The  people 
of  Bnston,  La.,  made  what  1  considered  a 
g6od  iwopoBltion  to  me  for  the  location  of  It 
there,  at  the  Instance  of  Cameron,  and  I  con- 
sented for  tt  to  be  moved  there  and  operated. 
I  did  not  authorize  Cameron  to  pled^  tt 
there.  I  pledged  It  Hiere  myself,  as  part  of 
the  contract  wbl<di  I  made  with  tbe  peoi^ 
of  Bnston  to  move  it  there  and  operate  It 

*  *  *  Cameron  did  not  pled^  tbe  com- 
press to  the  people  of  Bnston  to  raise  die 
necessary  funds  to  move  It  from  York  Star 
don.  Ala.,  to  Bustoa  I  did  that  myself,  to 
ordra  to  get  tbe  compress  moved  there. 

*  *  *  I  did  not  antb<Hixe  Cameron  to 
pledge  it  to  anyone.  *  *  *  All  the  nego- 
tiations pr^Huatory  to  having  It  moved  were 
bad  with  me  direct  by  tbe  people  of  Bustoo, 
and  I  made  the  contract  with  them  to  have 
it  moved  there.  All  that  Cameron  bad  to  do 
with  the  moving  of  the  compress,  so  far  as 
I  was  concerned,  was  to  suggest  the  propo- 
stUon  to  more  It  and  to  bring  this  proposi- 
tion to  my  atientim,  In  connection  with  put- 
ting tbe  people  of  Buston  In  communication 
with  me  In  relation  thereto.  As  I  have  said. 


the  contract  for  moving  tbe  cmnpress  to  Bus- 
ton  was  made  by  me  on  my  own  responsi- 
bility, on  the  representations  made  to  me  by 
Cameron  and  the  people  of  Lonlslana." 

The  statements  thus  made  are  repeated 
by  the  witness  over  and  over  again;  and 
yet  whereaa,  for  the  purposes  of  this  case, 
he  says  that  be  "did  not  authorise  Cameron 
to  pledge"  the  press  not  many  months  be- 
fore. In  tbe  suit  In  which  he  claimed  the 
press  as  against  Cooper  and  the  transferee 
of  Andom,  entitled  Guri  v.  Shwiff  (appealed 
to  this  court,  and  r^rted  In  La.  Ann. 
lOK!,  20  South.  S77),  referring  to  the  press, 
be  had  sworn  as  follows:  "When  the  said 
property  was  moved  from  York  Station,  Ala., 
to  Buston,  La.,  I  gave  8.  A  Cameron  t^ie 
right  and  power  to  pledge  tt  to  tbe  pec^e 
of  Louisiana  to  secure  tbe  payment  of  a 
loan  of  |2,00(^  which  sum  of  money  was  ad- 
vanced by  the  bank  at  Buston,  La.;"  ai^ 
there  was  introduced  Into  the  case  oa  be- 
half of  tbe  plaintiff  an  Instrument  purport- 
ing to  be  a  written  grant  of  authmlty  ftom 
the  plaintiff  to  Cameron  authorising  tiie  lat- 
ter to  pledge  the  press,  which  Instrument 
altiiough  bearing  date  August  6,  1807  (about 
the  time  of  tiie  removal  of  the  press  from 
York  Station),  bad  never  been  acted  oa  by 
Camenm,  had  never  been  heard  of  In  Loutei- 
ana,  and  was  thus  produced,  in  1800,  to  sup- 
port the  claim,  then  set  up  for  the  first  time, 
that  C^rl  was  the  owner  of  the  press,  which 
tor  two  years  Cameron  had  been  aUowed  to 
deal  with  as  his  own.  Curi  swears  In  the 
Instant  case:  "CUuneron  did  not  pledge  tbe 
compress.  I  did  that  myself,"— and  yet  we 
have  In  the  record  Curl's  written  authwlty 
to  Cameron  to  pledge  the  press;  the  written, 
authentic  act  of  pledge,  executed  by  Cam- 
enm; the  sworn  acknowledgment  of  Cnrl 
that  Cameron  did  pledge  tiie  press;  and  the 
written  ratification  of  the  pledge,  as  thus 
made,  by  both  Curl  and  his  agent  w  attest 
ney.  He  swears  that  the  people  of  Bnston 
negotiated  directly  with  him  with  regard  to 
tbe  removal  of  the  press  from  Ymrk  Station, 
but  he  does  not  give  the  name  of  an  In- 
dlvlduid  wbo  ever  spoke  to  him  on  the  sub- 
ject. He  does  not  pretend  ever  to  have  visit- 
ed Binton  before  the  press  was  wected  at 
tbat  place,  or  to  have  had  any  correspond- 
ence with  any  cme  living  thwe  betore  that 
time.  And  there  is  no  suggestion  in  tbe  rec- 
ord that  any  one  from  Buston,  except  B. 
F.  Thomiwon,  ever  visited  York  Statitm  upon 
that  or  any  other  bustnese.  And  Thompson 
testifies  positively,  and  without  ctmtradlc- 
tion.  that  Carl  then  directed  bUn  to  Cameron 
as  the  man  who  owned  the  press,  and  wbo 
would  deal  with  him  concerning  It,  and  that 
he  dealt  with  Cameron,  and  Cameron  alone, 
and  In  this  be  Is  entirely  corroborated  by 
Cameron,  and  by  "all  tbe  people  of  Huston" 
who  had  Interested  themselves  In  the  matter 
of  the  removal  of  the  press,  and  wbo  were 
called  on  to  testify;  the  fact  being  that  tbe 
note  held  by  the.  Bustcm  State  Bs^  was. 
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CBCcnted  bj  Oameroii  and  tndoned  Iqr  tba 
OXSamM  of  Bnstos  ImmedUitely  tOter  a  towo 
meetli^  at  which  Cameron  had  represented 
that  be  was  the  owner  of  the  press.  Hie 
palpable  contradictions  and  gross  misstate- 
ments In  the  sworn  testimony  of  the  plaintiff, 
which  hare  thus  been  noted,  may  find  their 
ezplanatl(m  in  the  fact  that  the  witness  is 
past  80  years  of  age,  and  is.  possibly,  suffer- 
ing from  Impaired  memory,  as  an  infirmity 
attendant  upon  the  weight  of  years.  Be  that 
as  it  may,  his  tesUmoi^  is  of  little  or  no 
value.  No  doubt,  he  owned  the  press  at  one 
time,  as  Is  shown  by  documentary  evidence. 
But  it  la  equally  beyond  qneation  that  he 
either  made  the  title  over  to  Oamenm,  who 
had  married  hla  daughter,  or  else  that,  with* 
out  a  formal  conveyance,  he  placed  the  press 
at  Cameron's  disposal,  to  make  use  of  as 
hb  own,  and  that  he  held  Cameron  out,  and 
allowed  him  to  hold  hlnuelf  out,  to  be  the 
owner,  from  the  beginning  of  the  n^tia- 
tlons  which  led  to  the  removal  of  tiie  press 
to  Buston  to  the  moment  when  he  found  it 
necessary  to  malce  a  claim  as  against  the 
aeisure  by  Ooopw  and  the  transfer  to  the 
Shrevepwt  bank. 

In  view  Qi  these  facts,  the  defendant  In 
Injunction  now  urges  that  the  plaintiff,  hav- 
ing held  Cameron  out  and  having  acquiesced 
in  his  appearing  and  acting  as  the  awnsx  of 
the  press,  and  having  thereby  enabled  him 
to  borrow  the  money  which  the  defendant 
is  seeking  to  recover.  Is  estopped  now.  and 
In  order  to  defeat  auch  recovery,  to  deny  the 
truth  of  that  which,  by  hia  decluations  and 
conduct,  he  had  thus  previously  asserted  and 
acquiesced  in;  and  defendant  further  urges 
that  the  plaintiff,  In  order  to  obtain  a  delay 
of  l^al  proceedings  on  the  part  of  this  de- 
fendant, having  admitted  the  correctness  of 
the  claim  as  sued  on  by  this  defendant,  and 
having  admitted  that  the  press  is  liable  for 
said  claim,  la  estopped  at  this  time,  and  after 
having  obtained  such  delay,  to  deny  the  cor- 
rectness of  said  claim,  or  the  liability  there- 
for of  said  press. 

We  find  no  answer  to  these  contmtlons. 
either  in  the  record  or  In  the  argument  of 
plaintiff's  counsel.  By  plaintiff's  own  cate- 
gorical admissions,  notwithstanding  bis  de- 
nials under  oath,  he  authorized  Cameron  to 
pledge  the  press  in  order  to  borrow  from  the 
BuBton  State  Bank,  defendant  herein,  the 
money  needed  for  the  removal  and  equip- 
ment of  said  press;  and  from  his  declara- 
tions and  conduct,  equally  expressive,  when 
considered  In  connection  with  the  declara- 
tions and  conduct  of  Cameron,  the  conclusion 
Is  InoTltable  that  he  Intended  that,  In  so 
pledging  and  borrowing,  Cameron  should 
stand  towards  the  bank  as  the  principal  in 
the  transaction  and  as  the  owner  of  the  prop- 
erty to  be  pledged.  As  a  matter  of  fact, 
Cameron  did  stand  towards  the  bank  as  the 
principal  and  only  party  in  interest,  and  as 
the  sole  owner  of  the  press,  and  In  that 
capacity,  and  mainly  u[}on  the  faith  of  that 


ownership,  obtained  from  the  bank,  def aid- 
ant in  injunction,  tb»  money  wltldi  It  Is  now 
seeking  to  recover. 

It  is  tme  that  the  press  is  jAtdgfiA  dliectly 
to  the  guarantMS  of  the  note  executed 
Cameron  in  acknowledgment  ot  the  loan 
made  1^  the  bank;  and,  by  teason  of  thla 
drcnmstance,  the  couiuel  for  the  i^alntlff  In 
injunction  argues  that  the  purpose  of  the 
pledge  having  been  to  Indemnify  the  guaran- 
toEB  in  the  event  of  their  being  compelled  ac- 
tually to  pay  the  note^  the  guarantors  alone 
have  the  right  to  resort  to  the  lAedge,  and 
tills  <mly  after  they  have  paid  the  note. 
The  answer  to  this  is  that,  from  tin  first, 
the  press  wss  held  out  as  the  property  of 
Cameron,  which  would  afford  secucity  to  the 
bank  for  the  lf»an  whlcb  it  was  asked  to 
make;  In  Camenm's  first  letter  to  Thomp- 
son, asking  blm  to  astist  in  obtaining  the 
loan  from  the  bank,  be  wrote:  "I  want  you 
to  do  me  13ie  special  favor  to  see  tiie  bank, 
and  see  if  tliey  will  lend  me  the  remaining 
f2,500,  so  I  can  go  to  worlc  at  Mice  remov- 
ing my  press.  I  will  give  them  mortgage  on 
press,  and  Will  carry  Insurance  to  corer  tids 
amount."  Subsequmtiy,  when  the  loan  was 
made  and  the  notarial  act  was  executed  by 
Camenm,  said  act  not  only  embraced  the 
specific  pledge  of  the  iwess  to  the  guarantom 
ct  the  note,  to  Indemnify  them  In  the  weat 
of  their  being  compelled  to  pay  their  said 
note^  but  it  also  Indnded  tiie  reec^^tton  and 
acknowledgment  of  the  debt  to  the  bank  as 
evidenced  by  said  note.  In  foct  this  lattn 
is  the  first,  and,  it  may  be  said,  the  prlniH- 
pal.  declaration  in  the  act  It  is  not  sniprls- 
Ing.  therefore,  that  when  the  agmt  of  the 
plaintiff,  wlio  also  his  counsel,  and  the  at- 
tcH-heys  for  the  bank,  some  two  years  later, 
entered  Into  the  agreement  which  has  been  ' 
referred  to,  the  fcdlowlng  language  should 
have  been  used,  to  wit:  "It  la  this  day  ^reed 
between  Willis  Carl,  herein  represented  by 
J.  W.  Herbert  as  agent  and  Dr.  Bo<rfes  and 
others,  indorsers  of  a  certain  pledged  note 
of  8.  A.  Cameron  tor  upwards  of  $2,600  {as 
pledge  on  a  certain  compress  and  flxtores, 
etc.),  •  •  •  that  the  •  •  *  Curl,  and 
also  8.  A-  Cameron,  agrees  to  the  following: 
Recognizes  all  transactions  of  Dr.  Booles  and 
the  Buston  State  Bank  tn  the  receipts  and 
apendltures  of  the  earnings  of  the  press  np 
to  the  beginning  of  the  season  of  1889;  also 
Tec<^lBes  all  legitimate  debts  of  the  com- 
press for  all  prior  seasons  to  this;  and  also 
the  amount  now  due  on  the  said  pledge  notp, 
as  is  shown  by  the  note  on  file  In  the  suit  of 
Buston  State  Bank  against  8.  A.  Cameron 
et  al.  •  *  This  agreement  indicates, 
as  the  language  which  we  have  Italicized 
plainly  shows,  that  the  notarial  act  executed 
by  Cameron,  was  r^arded,  not  only  as  Intend- 
ed to  indemnify  the  guarantonf  of  the  note, 
but  as  securing  the  note  In  the  hands  of  the 
holder  by  whom  the  money  had  been  loaned. 
Whether,  technically  speaking,  it  could  be 
held  to  operate  as  a  pledge  to.  the  bank  aa 
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wen  as  to  the  gDuantora,  to  ImmatexiaL  It 
Is  soffldent  for  the  pnrpont  of  the  present 
questioD  that  It  shows  that,  In  the  estimatioii 
of  all  partlsi;  ttie  press,  as  the  proper^  of 
Cameron,  ma  regarded  as  securing  Camer- 
on's note  In  the  hands  of  the  bMer;  and. 
for  the  reasons  which  have  been  stated.  It 
d  les  not  He  In  the  mouth  of  the  plalntlfr  in 
injnnction,  at  tbto  time,  to  assert  the  con- 
tnxy. 

The  same  reasoning  Is  applicable  to  the  at- 
tltnde  which  the  plaintiff  In  Injonction  now 
aasumea,  when  emiaidered  In  connection  with 
the  agmemrat  of  Norember  1.  1888,  tnm 
which  the  foregoing  quotation  has  bem  made. 
It  win  be  remembered  that  Oameron  had 
made  a  title  to  an  mdlTlded  half  Interest  In 
the  press  to  one  Andom,  who  had  transferred 
the  same  to  Ibe  2Cerdiantir  &  Farmers'  Bank 
irf  BhreniKnt,  and  Cooper,  bavli^  obtained 
a  judgment  against  Cameron,  had  seised  the 
other  nndlTlded  haU  Interest  nnder  eraeor 
Hon.  Curl,  the  plaintiff  now  before  the 
court,  had  then  disclosed  hlmsdf,  and,  a*- 
setting  that  he  was  the  owner  of  the  press, 
filed  a  salt  against  Co<^>er  and  the  Shrere* 
port  bank.  In  whldi  he  prayed  that  he  be  so 
decreed.  Therenpm  the  present  defendant 
filed  salt  against  Cameron  and  his  gnaran- 
ti»a^  and  It  was  In  order  tiiat  proceedings  In 
Qie  salt  Ihns  filed  abould  be  suqiended,  until 
the  question  of  Cart's  claim  as  against  Coop- 
er and  tbe  Shrereport  bank  shoold  be  deter- 
mined, that  the  plaintiff,  Curl,  through  Mb 
agent,  made  the  agreement  In  question,  as 
the  result  <rf  which  the  defotdant  auqiaided 
tbe  ^oaecntlon  of  Ita  suit  until  Curl  had  ob- 
tained a  final  Judgment  In  hla  favor  In  the 
suit  which  he  had  Inatltated.  When  that  had 
been  accomplished,  howerer,  the  d^endant 
proceeded,  obtained  Judgment,  and  seised  the 
press;  whereupw  tbe  plaintiff  Instituted  the 
present  proceeding,  enjoining  the  selxure  up- 
on the  grau&ds  that  the  pn^ierty  seised  be- 
longs to  him,  and  not  to  the  defmdant  In  exe- 
cution; '*that  he  owes  the  [dalntlff  bank 
nothing,  and  never  made  or  entered  Into  any 
contract  with  said  bank  whereby  be  became 
liable  to  It  in  any  amount  whatever;  •  •  • 
that  the  said  plaintiff  bank  has  no  pledge  or 
privilege  of  any  nature  whatsoever  on  the 
said  property  herein  claimed  by  your  peti- 
tioner," etc,  These  averments  are  entirely 
lirecondlable  with  the  declarations  and  ad- 
missions previously  made,  upon  the  faith  of 
which  the  d^ndant  In  Injunction  had  been 
Induced  to  stay  i»oceedIngB.  As,  for  In- 
stance, 13ie  following,  to  wit:  "Also  re«^ 
nisetf  the  amount  now  due  on  the  said  pledge 
note,  as  Is  shown  by  the  note  on  file  In  suit 
•of  Bustra  State  Bank  vs.  a  A  Camercm  et 
al.,  to  be  found  in  the  agreement  of  Novem- 
ber 1,  ISOe."  And  the  philntlff  Is  therefore 
eBtof^>ed  to  vige  mcb  avermentB,  upon  the 
"principle  of  natural  Justice,  that  when  a 
person  haa  done  or  Bald  something  with  in- 
tent to  Influence  the  dealing  of  another,  and 
that  other  has  acted  on  the  faith  of  It,  the 


former  ought  not  to  be  permitted  to  diange 
It  to  tbe  lndui7  of  the  latter." 

It  may  be  remarked  that.  In  tJie  ault 
brought  br  the  defendant  in  Injunction 
against  Cameron  and  the  guarantors  of  tbe 
note,  Cameron  was  represented  by  the  same 
counsel  who  represented  him  In  the  suit,  to 
whidi  he  was  party  defendant,  brought  by 
Curl  against  Cooper  and  the  Shrev^;>ort  bank, 
and  who  to  also  one  of  the  counsel  represent- 
ing Curl  as  plaintiff  in  the  present  acUon. 
On  behalf  of  Cameron,  in  tbe  suit  In  irtilcb 
the  present  defendant  was  plaintiff,  he  made 
quite  a  vigorous  defense,  and  the  judgment 
rendered  reserved  to  hto  dlent  certain  rights. 
In  tbe  suit  In  which  Camraon^  faflwr-ln- 
law  was  plaintiff  he  accepted  service,  waived 
citation,  and  co-<^rated  with  Ibe  plaintiff 
In  the  obtentlon  of  hto  judgment  These 
facts  are  noted  as  Infflcating  that  Gkmeron, 
as  (he  i^rlncipal  actor  In  the  mattw.  speak- 
ing for  himself  and  as  owner  of  the  prop- 
erty Involved,  haa^had  a  fiilr  <^portunl^ 
to  present  any  defense  to  the  daim  of  the 
defendant  in  Injnnctlm  of  wh^  be  waa  ad- 
vised, and  that  he  has  availed  himself  of 
tbat.i^iportunlty.  As  to  the  plaintiff  now  be- 
tan  the  court,  he  to  a  stranger  to  tba  defend- 
ant in  InJnnctloD,  quoad  the  tesuee  and  tbe 
property  Involved,  and,  tat  tbe  purposes  of 
this  suit,  Is  estopped  to  lnt«meddle  with 
either.  The  fact  that  In  anoth«  suit  be- 
tweoi  other  litigants,  i^esenting  other  issues 
and  different  facta,  be  was  hdd  to  be  tbe 
owner  of  such  property,  cannot  affect  the  de- 
termination of  the  questions  which  are  jire- 
sented  here.  From  this  point  of  view,  it 
would  be  Illogical  to  bold  blm  liable,  upon 
tbe  reconventlonal  demand  set  up  by  the  de- 
fendant In  Injunction,  as  the  principal  obli- 
gor quoad  the  defendant's  claim.  The  judg- 
ment appealed  from  dissolves  tbe  Injunction, 
recognizes  the  right  of  the  defendant  In  In- 
junction to  proceed  with  Its  execution,  and 
cause  the  iffess  which  is  the  subject  of  the 
controvert  to  be  sold  In  satisfaction  thereof, 
and  condemns  tbe  plaintiff  In  Injnnction  to 
pay  $50  In  the  way  of  damages  for  attor^ 
ney's  fees.  Considering  tbe  prayer  of  the 
defendant's  answer  and  demand  In  reconven- 
tion,  we  are  of  opinion  that  the  judgment 
meets  the  requirements  of  tbe  v-ase.  It  to 
therefore  affirmed. 


(104  La.) 

HEBEBT  V.  LOUISIANA  W.  B.  B.  (No.  18,- 
724.) 

(Supreme  Court  of  Lonislana.   Jan.  7,  1901.) 

RAILROADS-INJURY  TO  TRESPASSER  ON 
TRACK. 

1.  The  engineer  of  a  train  ranniug  on  sched- 
nle  time,  on  Its  own  right  of  way,  in  the  open 
prnirie,  away  from  any  town  or  crossing,  is  not 
called  iipoD  to  imnipaiately  slacken  its  fiK't'tl 
from  the  Bimple  fact  tlmt  a  treflpasBer  sitttitjr 
upon  tbe  ties  does  not  at  once  rise  and  chuii^fc 
his  position  on  receiving  warning  of  the  up 
proach  of  tbe  train  by  the  riugingHtf  the  bell 
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and  the  bloving  of  the  whistle,  duly  and  pzop> 
erly  si'^en. 

2.  The  engineer  has  the  right  to  assume  that 
he  will  ultimately  obey  the  signals,  and  is  not 
held  to  presume,  in  the  absence  of  some  special 
(^nmstanee,  that  the  inaction  of  the  trespass- 
er  is  doe  to  some  physical  cause  or  ii^nnity 
which  prevents  his  leaving  the  ties. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Calcasieu;  E.  D.  Miller,  Judge. 

ActloD  by  Marie  Hebert  agaiust  the  Louisi- 
ana Western  Railroad.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Paul  A.  Sompayrac,  for  appellant.  De- 
D^^re,  Blair  &  Denegte  and  Pujo  &  Moss, 
for  appellee. 

Statement  of  the  Case. 

NICHOLLS.  0.  J.  The  plaintiff,  widow  of 
VlUer  Hebert.  seeks  Jndsmeat  tor  $1(^000 
against  the  defendant  conqiauy  for  damages 
caused  her  by  the  killing  of  her  husband, 
alleged  to  hare  been  caijsed  by  the  fault  of 
the  said  company.  She  alleges  that  on  Feb- 
ruary 1900,  her  said  husband  was  sitting 
on  the  track  or  right  of  way  of  said  above- 
named  company,  at  or  near  the  town  of 
Welsh,  in  Calcasieu  parish,  La.,  with  his 
bead  down,  appai'oitly  under  an  influen(» 
that  deprived  him  of  the  sKendae  of  his 
senses  and  strength;  that  the  engineer  in 
charge  of  and  running  passenger  train  Na 
0,  west  bound,  operated  by  said  company, 
had  notice  of  the  condition  and  position  of 
the  deceased  on  that  occasion,  when  said  train 
was  fully  600  yards  from  him,  and  that  he 
could  easily  have  stopped  said  train,  and 
obviated  killing  her  husband,  but  that  he 
carelessly,  and  in  utter  disregard  of  the 
preclouBuesB  of  human  life,  ran  said  train 
onward,  struck  her  husband  with  same,  frac- 
turing bis  skuU,  from  the  effects  of  which 
be  died  within  a  very  short  time;  that  her 
husband  was  guilty  of  no  contributory  negU- 
■ence,  and  that  his  death  was  caused  by 
the  fault  of  the  employes  of  said  company, 
their  negligence,  and  want  of  skllL  Defend- 
ant, after  pleading  the  general  issue,  admits 
ted  that  plaintiff's  husband  came  to  his  death 
by  accident  on  February  10, 1000,  while  sea^ 
ed  on  defendant's  track,  but  denies  that  said 
accident  was  due  to  fault  or  negligence  on 
the  part  of  the  defendant,  or  any  of  Its 
officers,  agents,  or  employfis,  and  avers  that 
said  accident  was  contributed  to,  and  caused 
by,  the  deceased's  own  gross  negligence  In 
v(duntarily  and  unnecessarily  placing  him- 
self In  a  po8ltI(Hi  of  obvious  danger  on  de- 
fendants track,  and  In  falling  while  there 
to  exercise  proper  or  any  care  or  caution  to 
avoid  being  run  over  by  a  passing  train. 
Judgment  was  rendered  In  favor  of  defend- 
ant. Plaintiff  appealed. 

Opinion. 

nils  suit  is  brought  by  Marie  Hebort,  as 
widow  of  Tiller  Hebert,  <dalmlng  damages 
from  the  defendant  company  for  the  death 


of  her  hnsband.  It  Is  claimed  that  the  hus- 
band was  killed  by  being  struck  on  the  bead 
by  some  part  of  a  train  wblch  was  being 
operated  by  defmdant's  employte,  and  that 
the  Injury  was  received  as  the  result  of  gross 
fault  and  negligence  on  the  part  of  those 
employes.  The  evidence  shows  that  the  de- 
ceased. Vlller  Hebert,  lived  about  2^  miles 
west  of  the  village  of  Welsh,  In  the  parish 
of  Calcasieu;  Ills  residence  being  about -a 
quarter  of  a  mile  to  the  south  of  defendant's 
tracks.  He  had  lived  In  this  same  place  for 
many  years,  and  must  therefore  have  been 
familiar  with  the  whole  local  situation.  The 
testimony  shows  that  be  made  a  practice 
of  going  to  Welsh  every  Saturday  morning, 
and  returning  home  In  the  afternoon;  that 
be  made  the  trip  along  the  defendant  com- 
pany's track,  both  ways,  by  walking  along 
the  track.  On  February  10,  1800,  he  made 
his  customary  Saturday  visit,  and  started 
homeward  in  the  afternoon.  When  he  had 
readied  a  position  on  defendant's  right  of 
way  almost  opposite  his  own  house  he  sat 
down  on  the  outer  edge  of  the  ties,  or  be- 
tween the  ends  of  the  ties,  which  cross  the 
track.  He  had  been  seated  at  this  place 
about  half  an  hour,  when  defendant's  regu- 
lar west-bound  passenger  train  approached 
him  from  the  direction  of  Welsh,  running 
at  a  speed  of  40  or  45  miles  an  hour,  struck 
him  on  the  head  as  It  passed,  and  killed  him 
Instantly.  He  had  been  seen  sitting  npor 
the  ties  -by  the  engineer  and  fireman  some 
time  before  they  reached  him,  and  he  was 
warned  of  the  approach  of  the  train  by  the 
ringing  of  its  bell  and  the  blowing  of  its 
whistle,  but  he  remained  seated,  paying  no 
attentifm  to  the  signals  given,  further  than 
to  turn  his  head  partly  towards  the  loco- 
motive bearing  down  upon  him.  The  plain- 
tiff's counsel  concedes  that,  In  order  to  sus- 
tain his  action,  he  must  bring  it  within  the 
exceptional  class  of  cases  where  a  plaintiff. 
In  spite  of  being  guilty  of  contribntocy  neg- 
ligence, is  entitled  to  recover  damages  for 
injuries  received  by  him,  and  this  he  has 
undertaken  to  do.  He  contends  that  the  at- 
tempt to  stop  the  train  by  the  application  of 
the  brakes  was  made  when  ft  was  useless 
to  have  made  the  attempt,  as  It  was  obvious 
that  the  train  could  not  then  be  stopped  be- 
fore reaching  Hebert;  that  the  attempt  to 
hold  up  the  train  at  tiiat  late  time  might 
well  have  been  omitted  altogether,  so  Car 
as  any  practical  good  to  result  therefrom 
was  concerned.  His  contention  is  that  the 
train  was  passh^  through  an  open  prairie 
country,  on  a  straight  line,  with  an  nnob- 
stiiictcd  view  ahead  for  over  a  mile;  that 
Hebert  was,  In  point  of  fact,  seen  sitting  on 
the  track  for  a  half  a  mile  before  he  was 
reached;  that  It  was  the  fireman's  duty  to 
have  immediately  rung  the  bell,  and  the  ea- 
glneer'B  duty  to  have  at  once  blown  his 
whistle,  so  as  to  apprise  Hebert  <tf  his  dan- 
ger; that  having  done  so,  and  seeing  that 
no  notice  was  being  taken  of  ttw..flgnals,  it 
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was  the  dn^  ot  the  engineer  to  have  com- 
meoced  applying  hla  brakes  at  a  point  auffl- 
dently  removed  from  the  deceased  to  have 
admitted  of  the  stopping  of  the  train,  and 
nf>t  to  have  delayed  doing  so  until  the  at- 
tempt to  stop  would  manifestly  prove  In- 
effectual. He  claims  that  the  brakes  should 
have  been  applied  earlier  than  they  were, 
and  that,  had  this  been  done,  the  life  oi  the 
deceased  would  not  have  been  sacrificed. 
He  further  contends  that  the  evidence  shows 
that  the  deceased  was  observed  by  the  train- 
men on  the  ties  "with  his  heed  down,"  and 
bis  position  was  such  as  to  have  at  oace 
notified  defendant's  employto  that  be  was 
suffering  from  some  physical  trouble,  and 
taken  precautions  accordingly. 

The  precise  distance  from  Hebert  at  which 
tbe  train  bell  began  ringing,  and  the  train 
whistle  commenced  blowing.  Is  not  definitely 
fixed;  but  we  think  It  Is  shown  that  when 
tbe  brakes  were  first  applied  It  was  too  late, 
so  far  as  tbe  complete  stopping  of  the  train 
was  concerned,  to  have  avoided  the  accident 
Tbe  trainmen  say  they  saw  nothing  suffi- 
ciently pecnliar  in  Heberfs  position  at  the 
end  ot  the  ties  to  have  aroused  their  suspi- 
don>  as  to  bis  being  there  under  eztraordl- 
nazy  conditions;  that  it  is  a  matter  of  con- 
stant occurrence  for  men  to  sit  down  at  the 
end  of  the  railroad  ties,  and  remain  sitting, 
though  they  hear  the  signals,  until  just  be- 
fore the  train  reaches  them,  wh^  they  will 
rise,  and  "make  motions  at  tbe  engineer"; 
by  which  we  understand  them  to  say  that 
this  continued  sttttng  on  the  ties  by  these 
treqiassers  Is  often  purposely  done,  merely 
to  exasperate  the  engineer,  or  because  consid- 
ered as  a  joke,  In  seeing  to  make  him  hold 
up  bis  train  uselessly.  The  train  was  being 
operated  at  tbe  point  It  was  at  a  legal  rate 
of  speed,  on  schedule  time.  The  engineer 
was  not  called  upon  to  slacken  Its  speed  upcm 
the  bare  poasibllity  that,  unless  this  should 
be  done,  an  Injury  might  result  by  reason 
of  tbe  unknown  physical  condition  of  a  tres- 
passer. The  evidence  shows  that  In  point 
of  fact  Hebert  heard  either  the  ringing  of  the 
bell  or  tbe  blowing  of  tbe  whistle  before  tbe 
oigine  reached  blm,  for  he  turned  his  head 
In  that  direction,  though  he  did  not  attempt 
to  rise.  We  think  he  bad  ample  time  to 
.  have  escaped,  unless  from  sickness  or  some 
physical  trouble,  not  explained,  he  was  un- 
able to  rise  at  all.  Plaintiff  suggests  that 
the  day  was  bitterly  cold,  and  Hebert  had 
succumbed  to  tbe  freezing  weathw;  but  this 
Is  pure  conjecture.  The  evidence  does  not 
disclose  that  he  had  been  sick,  or  that  be 
was  sick  when  the  train  reached  blm.  Wby 
he  did  not  push  himself  ott  from  the  end 
of  the  tie,  even  If  he  did  not  rise  to  hie  feet, 
or  wby  be  did  not  rise  to  his  feet,  is  not 
explained. 

Although  it  was  too  late  when  the  brakes 
wtfe  applied  to  have  stopped  the  train  be- 
fore Hebert  was  reached,  yet  the  ringing  of 
tbe  bell,  the  blowing  of  the  whistle^  and  the 
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slacking  of  the  speed  of  tbe  train  gave  He- 
bert timely  opportunity  to  have  saved  him- 
self by  his  own  efforts.  After  consideration 
of  the  evidence  adduced  in  this  case,  we  are 
of  the  opinion  that  the  Judgment  appealed 
fnnn  Is  conect,  and  it  Is  her^y  affirmed. 


(IM  lA.) 

Boeeesslon  of  JACOBS.  (No.  18,785.) 
(Sapreme  Ooart  of  Louisiana.   Jan.  21,  lOOl.) 

SUCCESSION— RBJBCTION  BT  HBIB^BSTOPFBL 
—WILLS-PAHTIOUUR  LUOAOY— REDUCTION 
—FORCED  HEIR— DONATIONS  CAUSA  MORTIS. 

1.  One  cannot  renounce  the  succession  of  an 
estate  not  yet  devolved;  nor  can  any  stipula- 
tion be  made  with  regard  to  inch  a  auccession, 
even  with  the  c<Hisent  (tf  him  whose  succession 
Is  in  question.  The  acceptance  or  rejection 
made  by  an  heir  before  the  succession  It  open- 
ed is  absolutely  null,  and  can  produce  no  ef- 
fect Ber.  av.  Code,  aria.  9B1,  1887;  Factors' 
A  Traders'  Ina.  Oo.  v.  New  Harbor  ProtectloB 
CO;.  37  La.  Ann.  286. 

2.  An  estoppel  cannot  be  invoked  to  loipair 
the  force  and  effect  of  a  prohlbitozT  law.  Fac- 
tors* &  Traders'  Ins.  Oo.  v.  New  Harbor 
tectlon  Co.,  37  La.  Ann.  286. 

S.  Where  a  testator,  after  making  a  partleii* 
lar  legacy  to  a  brother,  leaves  the  reudue  of 
hia  property  to  his  wife,  and  the  donations  are 
in  excess  of  two-thirds  of  his  property,  the 
property  which  la  tbe  subject  of  the  particaiar 
legacy  la  not  to  be  reduced  by  the  action  ot  re- 
duction of  a  forced  heir,  if  the  value  of  the 
residuum  does  not  fall  short  ot  the  legal  reser- 
ration.  Rev.  Civ.  Code,  art.  1612. 

4.  Where  a  person  who  dies  lea-ring  no  dUl- 
dreu,  but  leaving  a  brother  and  sisters,  has 
made  donations  inter  vivos  or  mortis  causa  of 
his  property  exceeding  two-thirda.  the  mother 
is  a  forced  heir  to  the  extent  not  of  one-fourth, 
but  ot  one-third.  Her.  Or.  Codi^srt.  1484; 
Succession  of  Marks,  36  La.  Ann.  996. 

5.  Where  a  person,  who,  dying  without  de- 
scendants, has  left  a  mother,  has  disposed  of 
more  than  two-thirds  of  his  property  by  dona- 
tions mortis  causa,— tbe  donations  being  of  par- 
ticular property  in  its  entirety  to  a  brother,  and 
the  residue  to  his  wife, — the  effect  of  a  Judg- 
ment recognizing  the  mother  as  a  forced  heir 
for  one-third  is  not  to  racate  ipso  facto  the  title 
of  tbe  particular  legatee  to  the  extent  of  one 
undivided  third,  as  a  conveyance  by  the  testa- 
tor to  that  extent  of  the  property  of  another, 
and  therefore  null  and  rold.  Ber.  Or.  Code, 
art.  2462. 

OSyDabuB  by  the  Court) 

Appeal  from  judicial  district  conrt,  pulsta 
of  Caddo;  A.  D.  Laud,  Judge. 

In  the  matter  of  the  snccessim  of  Ernest 
Jacobs.  Application  of  lilllan  A  Jacobs, 
residuary  legatee,  praying  to  be  put  in  pos- 
session, and  of  Mrs.  P.  L  Jacobs,  praying  to 
be  recognized  as  forced  heir.  From  the  judg- 
ment, Lillian  A.  Jacobs  appeala  Affirmed. 

Holbert  &  Barret  for  aK>ellant  Wise  A 
Hemdon,  for  apptilee  executor.  Alexander 
*  Wilkinson,  for  appellee  Mrs.  P.  L  Jacobs. 

Statement  of  tbe  Case. 

NIGHOLLS.  0.  J.  On  November  8%  1889, 
EhTiest  Jacobs  executed  his  olographic  will, 
which  read  sa  follows:  "ShrereptHt.  Ia., 
Nor.  30, 1890.  Being  aware  <tf  the  uncertain' 
ty  of  life,  I  make  this  my  last  will  and  tes- 
tament  (1)  I  desire  that  all  my  Jj^  debts 
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be  paid  In  full  at  once.  (2)  I  give  and  be- 
gueatb  to  my  beloved  mother,  Mrs.  P.  L. 
Jacobs,  one-foorth  of  all  Uie  property  of 
vblch  I  may  die  possessed,  real  and  personal, 
money,  rigbts,  and  credits.  (8)  I  give  and 
bequeath  to  my  brother,  Walter  B.  Jacobs, 
all  my  Interests  and  stock  In  the  Shreveport 
Belt  Bailway  Company  and  City  By.  Co.,  and 
In  the  BbreTeport  Compress  and  Warehouse 
Co.,  and  In  the  Grand  Opera  House.  (4) 
Whereas,  Z  am  engaged  to  marry  and  expect 
to  marry  Miss  Lillle  A.  Heald,  the  daughter 
of  T.  W.  Heald,  a  resident  ot  the  dty  of  New 
Tork,  In  the  state  of  New  York,  on  the  12th 
day  of  December,  1899:  Now,  In  the  erent 
that  we  are  married,  the  said  LllUe  A.  Heald 
becoming  my  wife,  I  give  and  bequeath  to 
her  all  the  remainder  of  the  proper^  of 
which  I  may  die  possessed,  real  and  personal, 
money,  rights,  and  credits.  (5)  I  appoint  my 
brother,  Walter  B.  Jacobs,  executor  of  this 
my  last  will  and  testament  without  bond. 
This  Is  wholly  written,  dated,  and  signed  by 
me  in  my  own  handwriting  on  this  the  80th 
day  of  November,  1890.  Ernest  Jacobs." 
He  married  the  young  lady  referred  to  In  the 
win,  shortly  after  Its  execution,  and  died  on 
the  18th  of  January,  1900,  leaving  a  mother, 
one  brother,  and  several  sisters,  a  widow, 
and  no  children  Issue  of  his  marriage,  and 
considerable  property,  real  and  personal. 
The  will  was  probated  on  January  30,  1900, 
and  W.  B.  Jacobs,  the  brother,  qualified  as 
executor.  An  inventory  was  made  of  the 
property  of  tLe  succession,  showing  the  value 
of  the  whole  estate  to  be  $103,748.  On  the 
28th  of  May  the  necutor  filed  a  tableau  of 
debts,  praying  that  he  be  authorized  to  pay 
the  same.  This  account  showed  an  indebt- 
edness of  $23,842,  and  it  was  homologated  on 
the  14th  of  April,  1900,  and  the  debts  ordered 
paid.  This  was  done,  leaving  $97,985  as  the 
net  estate.  On  the  5th  of  May,  1900,  Mrs. 
P.  L.  Jacobs,  widow  of  Edward  Jacobs  and 
mother  of  Ernest  Jacobs,  filed  a  petition  in 
which,  after  reciting  her  relationship  to  the 
deceased,  and  that  he  had  died,  leaving  an 
olf^aphic  will,  which  had  been  admitted  to 
{nvbate,  and  under  which  Walter  B.  Jacobs 
bad  been  confirmed  and  qualified  as  testa- 
mentary executor,  she  alleged  that  by  the 
terms  of  said  will  she  had  been  bequeathed 
one-fourth  of  all  the  property  of  the  deceased; 
that  a  special  legacy  of  certain  property  bad 
been  bequeathed  to  W.  B.  Jacobs,  and  the 
remainder  was  left  to  Llllle  A.  Heald  Jacobs, 
the  widow  of  the  deceased;  that  the  deceased 
left  no  diildren,  and  that  his  only  legal  heirs 
consisted  of  herself  (his  mother)  and  his 
brother  and  four  sisters;  that  all  of  the 
property  of  which  he  died  possessed  was  his 
neparate  estate  and  property;  that  under  the 
faiw  she  was  the  forced  heir  of  her  son,  and 
as  such  was  entitled  to  one-third  of  his  en- 
tire estate;  that  to  the  extent  of  the  differ- 
ence between  the  amount  stated  In  said  will 
(one-fourth)  and  that  to  which  she  was  enti- 
tled nnder  the  law  (one-third),  the  uld  will 


was  nnll  and  void,  or  reducible  to  the  dis- 
posable portion  provided  by  law.  In  view 
of  the  premises,  she  prayed  tor  dtatiou  upon 
the  executor  and  upon  Mrs.  Ullie  A.  Heald 
Jacobs  (born  Heald),  widow  of  Emast  Jacobs, 
and  residuary  legatee  under  his  last  will  and 
testament;  that  on  the  final  hearing  she  have 
Judgment  decreeing  her  to  be  entitled,  as  a 
forced  heir,  to  one-third  of  the  entire  estate 
In  succession  of  Ernest  Jacobs,  and  for  all 
further  orders  and  decrees  necessary  In  the 
premises,  and  tor  general  relief.  Mrs.  lillle 
Jacobs  answered  this  demand.  After  plead- 
ing the  general  issue,  she  admitted  that  the 
petitioner  was  the  mother  of  the  deceased: 
that  he  bad  died  testate,  leaving  a  will,  un- 
der which  she  was  willed  one-fourth  of  his 
estate;  that  the  deceased  left  no  descend- 
ants, but  a  mother  and  brother  and  sisters, 
surviving  him.  She  specially  denied  the 
right  of  Mrs.  P.  L.  Jacobs  to  claim  and  re- 
cover one-third  of  the  property  left  by  Cbe 
deceased.  She  averred  that  her  interest  or 
legitime  in  said  estate  was  one-fourth,  and 
not  one-third,  as  claimed  by  her;  that  tbe 
disposable  portion  was  three-fourths  of  said 
estate;  that  Mr&  P.  L.  Jacobs  was  a  legatee 
under  tbe  will  for  one-fourth  of  said  estate, 
which  was  all  she  was  entitled  to  nnder  the 
law;  that  Mrs.  P.  L.  Jacobs  was  estopped  by 
her  acts  and  conduct  from  changing  the  pro- 
visions of  the  said  will;  that  she  had  often 
said  before  and  since  tbe  death  of  Ernest 
Jacobs  that  she  did  not  want  any  of  his  prop- 
erty, and  that  she  did  not  need  It  and  often 
expressed  herself  as  being  fully  satisfied  with 
tbe  provisions  of  the  will  leaving  her  one- 
fourth;  that  she  notified  the  testator  b^ore 
the  will  was  written  that  she  did  not  want 
any  of  his  property,  and  would  not  accept 
It,  and,  on  being  Informed  by  the  testator 
that  the  law  forced  him  to  leave  her  tbe 
fourth  of  his  estate,  said  and  informed  the 
said  testator  that  she  did  not  care  for  or 
want  any  of  bis  estate  or  property;  that  the 
mother  was  very  old  and  wealthy,  and  In  no 
wise  needed  said  property-;  tliat  tUs  and  oth- 
er acts  and  conduct  of  the  mother  largely  Id- 
fluenced  and  caused  the  testator  to  leave  a 
large  legacy  to  his  brother,  W.  B.  Jacobs, 
which  doubtless  would  not  have  been  done 
had  she  notified  the  testator  at  the  time  that 
she  was  heir  to  one-third  of  his  estate,  and 
would  claim  It.  She  specially  pleaded  that 
the  mother  was  estopped  and  could  not  now 
be  beard  to  claim  more  than  what  was  given 
her  by  tbe  wIU.  She  prayed  that  her  de- 
mand be  rejected.  The  executor  answered 
the  demand  of  Mrs.  P.  L.  Jacobs,  pleading 
tbe  genera]  Issue. 

Tbe  widow  of  Ernest  Jacobs  Instituted  s 
suit  Id  which  she  alleged  that  she  wae  bis 
universal  legatee  under  his  will;  that  Walter 
B.  Jacobs  bad  administered  tbe  estate  as  ex- 
ecutor, and  had  filed  his  final  account  as 
such;  and  prayed  to  be  discharged  of  bis 
trust;  that  Mrs.  P.  L.  Jacobs,  tbe  moilier 
of  the  deceased,  vho  died  without  issue  sur- 
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Tirlnc  bim,  wat  ownw,  nuier  iba  law,  ot  \ 
oDfr^oortb  of  BaU  estatfl^  after  paTlng  the 
debts  of  tlte  deceased,  tbe  one-fourth  belns 
ber  legitime  Is  aald  estate;  that  the  said 
His.  Jacobs  was  entitled  to  the  possesalfui 
of  the  said  one-fourth  of  the  said  estate, 
and  petitioner  was  entitled  to  the  possession 
oC  the  othiw  three-fourths  of  said  estate,  ex- 
cept a  special  legacy  wilted  to  W.  B.  Jacoba, 
being  diree-foorths  of  eerteln  stock  moitlon- 
ed  in  the  will,  his  mother  being  owner  of 
the  other  fourth;  that  notwithstanding  Mrs. 
P.  U  Jacoba  was  ownar,  under  the  law,  as 
forced  heir,  of  tme-fourth  of  said  estate,  and 
also  by  the  terms  of  the  wUl,  she  had 
brotight  suit  for  a  third  of  said  estate,^  which 
suit  was  stni  poidlng,  ami  could  not  ^e  pos- 
sibly fully  disposed  of  before  late  in  the  fall 
m  early  n«ct  spring;  that  petitioner  was 
entitled  to  go  In  possraslon  of  the  disputed 
Interest,  b^ng  the  difference  between  a 
fourth  and  a  third  of  said  estate,  on  giving 
bond  according  to  law.  In  an  amount  to  be 
fixed,  pending  a  settlwent  of  said  lawsuit 
between  petitioner  and  tlie  said  Mrs.  P.  L. 
Jacobs;  that  she  was  in  need  of  the  reTen- 
oes  of  her  {vt^erty;  and  that  the  same 
sbould  be  accordingly  turned  over  to  her,  to 
be  managed  by  ber  as  she  thought  best 
She  prayed  fw  dtatlcm  upoh  the  executor 
and  Hrs.  P.  L.  Jacobs,  the  mother  <tf  ber 
bnabaud,  and  for  Judgment  in  hw  favor  put- 
ting her  in  possession  of  three-fourths  of  said 
estate^  and  permitting  her  to  give  bond  for 
the  difference  between  one-fourtb  and  one- 
third,  as  claimed  in  the  suit  oi  Mrs.  P.  L. 
Jacobs,  to  account  toe  the  same  <hi  a  final 
termination  of  that  suit,  and  for  all  other 
orders  necessary,  costs,  and  general  relief. 
Mra.  P.  L.  Jacobs  answered  this  petition, 
pleading  first  the  general  issue.  She  oppos- 
ed and  objected  to  the  putUng  of  said  Mrs. 
L.  A.  Jacobs  Into  possession,  on  the  ground 
that  there  was  now  pending  In  court  in  this 
succession  proceeding  a  suit  by  respondent, 
claiming  her  legitime  ot  one-third  of  said 
estate,  and  addng  a  reduction  of  the  amount 
left  to  petitioner  under  tlie  will,  from  three- 
fourths  to  two-thirds,  and  that  until  ftilB  pro- 
portion was  fixed  and  determined  by  final 
Judgment  of  court  the  Interest  of  petitioner 
could  not  be  ascertained  or  delivered.  The 
executor  answered  the  application,  pleading 
first  the  general  issue.  He  then  averred  that 
time  was  puidlng  In  court  a  suit  brought  by 
Mrs.  P.  L.  Jacobs  to  invoke  the  wlU  of  said 
Emest  Jacobs  in  so  far  as  it  gave  her  one- 
fourth  ctf  his  estate,  she  claiming  one-third  as 
ber  portion  under  the  law,  and  untQ  that  suit 
was  finally  determined  he  did  not  know  how  to 
divide  tbe  assets  of  said  succession,  or  the  In- 
terest of  the  said  Mrs.  Jacoln  therein.  In  view 
of  tbe  premises,  he  prayed  Hut  the  demand  of 
plaintiff  be  rejected  uitil  tbe  lights  ot  all  par- 
ties might  be  folly  settled,  and  for  all  orders 
and  decrees  necessaiy,  for  costs,  and  for  gen- 
eral relief.  In  the  meantime  the  executor 
bad  filed  his  final  account  of  admlnlstradont 


lind.  asking  that  notice  be  given  to  parties, 
he  prayed  for  his  discharge.  In  his  petition 
accompanying  the  account  he  averred  that 
there  was  error  in  tlie  inventory,  in  this: 
that  the  shares  of  ParkTlew  Land  Company 
were  appraised  at  fl,600,  and  the  money 
b^onglng  to  said  company  was  also  ap- 
praised at  ¥2,406.  He  reserved  tiie  right  In 
his  individual  capacity  to  contest  the  own«r- 
shlp  of  the  Parkview  Land  Company  and 
tbe  mou^  on  hand.  Mrs.  Emest  Jacobs  an- 
swered. She  denied  every  allegatitm  in  thp 
ececutor^s  petition  made  In  reference  to  er- 
ror In  the  Inventwy  as  to  the  Parkview  Land 
Ofunpany,  and  also  his  right  to  certain  res- 
ervatitms  aa  set  forth  therein.  She  evened 
that  tbe  stock  of  tbe  said  company  was  ap- 
praised at  its  fnll  valoe,  and  ttut  the  money 
was  earnings  of  the  company  which  were 
still  on  hand,  undivided,  also  over  which  all 
rights  and  credits  bdonging  to  the  said  com- 
pany should  also  be  appraised,  separately 
f  mn  stock.  She  prayed  that  the  executor's 
demand  be  rejected. 

Tbe  district  court  rendered  Judgment  on 
the  petltitHi  of  Mrs.  P.  L.  Jacobs  relative  to 
ber  le^ttane,  "ordering,  adjudging,  and  de- 
creeing that  Mrs.  P.  L.  Jacobs  be  ren^^Uzed 
as  the  f  (HTced  heir  of  Brnest  Jacobs,  deceased, 
and  as  such  entitle  to  tbe  undivided  third 
of  his  entire  successlcm,  after*  tbe  payment 
of  debts  and  costs  and  expenses  of  admin- 
istration, and  that  the  succession  pay  the 
costs  of  that  particular  proceeding."  In  the 
matter  of  the  application  ot  the  widow  to 
be  placed  in  possession  of  the  estate  of  Ern- 
est Jacobs,  the  court  rendered  Judgment  "or- 
dering, adjudging,  and  decreeing  that  Mrs. 
Llllle  A.  Jacobs  be  recognised  as  the  residu- 
ary legatee  of  the  succession  of  Bmest  Ja- 
cobs, and  as  such  entitled  to  the  residuum 
of  the  prt^rty  on  hand,  as  shown  by  tbe 
final  account  of  W.  B.  Jacobs,  executor,  less 
costs,  after  deducting  therefrom  tbe  one  un- 
divided third  interest  of  Mrs.  P.  L.  Jacobs, 
as  per  her  Judgment  roidered  Che  same  day, 
and  the  particular  legacy  of  W.  B.  Jacobs." 
It  further  ordered  that  the  widow  be  put  In 
^possession  of  said  residuary  Interest  accord- 
ing to  law,  and  that  the  succession  pay  the 
costs  of  that  particular  proceeding.  The 
widow,  Mrs.  L.  A  Jacobs,  appealed  from 
the  Judgmrat  In  favor  of  tbe  mother.  She 
also  appealed  from  the  Judgmrait  r«idered 
by  the  court  In  the  matter  of  her  own  ap- 
pllcatlui.  No  other  appeals  were  taken,  and 
no  prayers  for  amoidments  of  Judgments 
were  filed. 

Canton. 

In  the  brlnf  of  counsel  for  Mnk  Emest 
Jacobs,  appellant,  they  say  tbls  cue  pre- 
sents the  following  questions:  O)  la  tbe  In- 
terest of  Mrs.  P.  L.  Jacobs  as  a  forced  heir  a 
third  or  a  fourth?  Is  she  not  estopped  by 
her  acts  and  conduct  from  now  claiming  any 
mrae  than  tbe  fourth  given  ber  by  the  wlU? 
m  Can  she  attack  tbe  will  without^  renoun- 
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dng  the  legacyl  Dom  not  the  latereet  of 
Mn.  P.  L.  Jacobs,  wliatever  It  may  be,  cover 
a  part  o{  the  Btocfc  willed  to  W.  B.  Jacobs? 
And,  If  BO,  wbo  1>  to  make  up  tbe  deficiency, 
U  at  aU? 

The  leglslatlTe  twanch  of  government  in 
this  state  has  exercised  Its  recognized  power 
of  ccmtrolUng  the  disposition  of  the  property 
left  by  parties  at  their  death,  by  the  enac^ 
ment  of  general  atatntes  of  ^cent  and  d^ 
tributlon.  It  has  also  enacted  laws  modify- 
ing itself  the  general  laws  in  partlcnlar  cases 
or  classes  of  cases,  or  authorizing  the  modi- 
fication of  the  same  under  certain  circum- 
stances, and  on  terms  and  conditions,  and 
with  cwtaln  resulting  wBecta,  by  the  exer^ 
else  of  the  wlU  of  the  owno:  of  the  pnqterty. 
Thus  It  baa  divided  successions  (Rev.  Olv. 
Code,  art.  876)  Into  testamentary,  l^al,  and 
Irregular  successions,  dedarlng  In  article  876 
that  testamentary  successions  were  those 
which  result  from  the  Institution  of  heir  con- 
tained In  a  testament,  and  that  this  sort  of 
successions  were  treated  of  under  the  title 
of  "Donations  Inter  Vivos  and  Mortis  Causa;" 
In  article  877,  that  a  le^  snccesslon  was 
that  which  the  law  had  established  In  favor 
of  the  nearest  relation  of  tbe  deceased;  and 
In  artldes  880  and  888,  that  he  who  was  the 
nearest  relative  to  tbe  deceaaed.  capable  of 
InheritlDg,  was  presumed  to  be  and  was 
called  to  be  legal  heir.  Having  dealt  with 
the  subject  ot  succeaslons  generally,  the  leg- 
islature took  up  the  matter  of  successions  In 
detail,  providing  tor  legal  succeaslons  In  the 
case  of  "succesidons  falling  to  descendants" 
(article  902  et  seq.),  "successions  falling  to 
ascendants"  (article  903  et  seq.).  and  of  the 
"snccesslfm  of  collaterals"  (article  911  et 
seq.),  of  "Irregular  Successloiu"  (article  915 
et  seq.),  ot  "testamentary  dispositions"  (arti- 
cles 15T0  et  seq.  and  160S  et  seq.).  As  af* 
fectlng  the  subject-matter.  It  adopted  the 
articles  of  the  Olvll  Code  found  In  articles 
1493  et  seq.  and  1502  et  seq.  A  comparison 
of  these  various  provisions  of  the  law  will 
show  that  while  the  lawmaker  has  provided 
by  disposition  of  Its  own.  of  the  property 
left  by  deceased  parties,  In  the  absence  oi 
testamentary  dispositions.  It  has  authorized 
parties,  under  certain  limitations  and  condi- 
tions, to  vary  or  control  the  legal  provi- 
sions by  the  exercise  of  their  will  brought 
to  bear  upon  the  subjectmatter.  We  find 
In  article  1^  "that  where  there  are  no 
legitimate  descendants  and  in  case  of  tbe 
previous  decease  of  the  father  and  mother, 
douatioDS  Inter  vivos  or  mortis  causa  may 
be  made  of  the  whole  amount  of  the  prop- 
erty of  the  disposer,  saving  the  reservations 
made  thereafter."  This  article  withdraws 
brothers  and  sisters  of  the  deceased,  and  the 
desc«idant8  of  the  latter,  and  the  wife  of 
the  deceased  from  falling  under  the  term 
"forced  heirs,"  found  in  article  1495.  It  con- 
fines "forced  heirship"  to  the  descendants  of 
a  person,  and  to  their  surviving  father  or 
mothw.  or  both.  We  find  In  article  1502  of 


ttie  Revised  Ovil  Code  tiie  recognition  by 
the  lawmaker  of  tbe  general  rl|^t  of  parties 
to  dispose  of  tttelr  property  lay  d<HiatlonB 
inter  vivos  and  mortia  causa,  but  coupled 
with  the  limitations  and  conditions  aflixed 
to  the  exercise  of  that  right  by  articles  1493. 
14&1,  Id.  Tbe  first  of  these  articles  (arti- 
cle 1^)  declares  "that  donations  Inter  vivos 
or  mortis  causa  cannot  exceed  two  thirds 
ot  the  property  of  the  dUpoSOT,  if  he  leaves 
at  his  decease  a  legitimate  child;  one  half  If 
he  leaves  two  children;  and  one  third  If  be 
leave  three  or  a  greater  numbw.  Under  the 
name  of  children  are  included  descendants 
of  whatever  degree  they  be.  It  b^ng  under- 
stood that  they  are  only  counted  for  the 
child  they  represent"  The  secoud  article 
(article  1494)  declares  that  "dmatlmis  Inter 
vivos  or  mortis  causa  cannot  exceed  two 
thirds  of  the  property.  If  the  disposer,  hav- 
ing no  chUdren,  leave  a  father,  mother,  or 
both."  Article  1495  declares  that  "in  tbe 
cases  provided  by  the  two  last  precetUng  ar- 
ticles the  heirs  are  called  'fwced  heirs'  be- 
cause tbs  donor  can  not  deprive  them  of 
their  portion  of  the  estate  reserved  for  tiiem 
by  law,  except  in  cases  where  he  has  a  Just 
cause  to  disinherit  them."  Article  1502  de- 
clares "that  any  disposal  of  property,  wheth- 
er Inter  vivos  or  mortis  causa,  exceeding  tbe 
quantum  of  which  a  person  may  legally  dis- 
pose to  the  prejudice  of  the  forced  heirs.  Is 
not  null  but  only  reducible  to  that  quantum." 
Artide  1504  declares  "that  the  reduction  of 
the  donations  whether  Inter  vivos  or  mortis 
causa  can  be  sued  for  only  by  forced  heirs 
or  by  their  heirs  or  assigns." 

It  Is  conceded  In  this  case  that  Ernest 
Jacobs  died  leaving  no  children,  and  leaving 
a  mother,  and  that  the  donations  mortis 
causa  exceeded  two-thirds  of  the  pn^rty  of 
the  deceased.  The  facts  of  the  case  bring  it 
directly  under  the  terms  of  article  1494  of 
the  Revised  OlvU  Code.  The  mother  of  tbe 
deceased  has  called  upon  the  courts,  under 
article  1504  as  a  forced  heir,  to  have  the  pro- ' 
visions  of  article  1494  enforced  In  her  favor, 
and  to  have  the  donations  made  by  the  will 
reduced  to  the  quantum  allowed  by  law,  and 
to  have  herself  recognized  as  a  forced  heir, 
and  to  have  the  reduction  Innre  to  her  ben^t 
The  court  recognized  tbe  correctness  of  her 
demand,  and  gave  Judgment  In  accordance 
with  her  prayer.  The  brother  and  sisters  of 
the  deceased  acquiesced  In  the  Jud^ent. 
His  widow,  who  by  the  terms  of  the  will  was 
constituted  residuary  legatee,  alone  com- 
plains. She  Is  not  an  heir  at  all  In  the  suc- 
cession, still  less  a  forced  heir,  and  is  only 
entitled  to  Insist  upon  recovering  what  her 
husband  bequeathed  to  her,  and  to  the  ex- 
tent alone  that  he  was  legally  authorized  to 
bequeath  the  same  to  her.  It  is  clear  that 
BO  far  as  she  Is  concerned,  the  bequest  to  her 
was  subject  to  reduction,  as  being  In  excess 
of  the  quantum  which  the  law  authorized 
her  husband  to  dispose  of;  he  having  no 
ohlldren,  and  leaving  a  mother.  If  that  be 
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true,  it  Is  ft  matter  of  no  legal  concern  to  her 
aa  to  whose  benefit  the  reduction  will  Inure. 
The  motber,  as  a  forced  heir,  had  an  on- 
qaestlonable  right  to  sue  for  the  reduction. 
Article  14&4  of  the  Berlaed  Civil  Code  Is  clear 
and  unamblguona.  The  legislature  had  the 
legal  right  to  say  '*that  donations  Inter  tItob 
or  mortis  causa  should  in  cases  of  testamen- 
tary succession,  not  exceed  two  thirds  of  the 
property.  If  the  disposer,  having  no  children, 
leave  a  father  or  mother."  We  have  no  au- 
thority to  refuse  to  obey  the  legislative  will, 
unless  brought  to  bear  upon  matters  beyond 
constitutional  powers.  Appellant  contends. 
If  we  understand  correctly,  that  there  ie  no 
direct,  affirmative  enactment  of  the  law  cast- 
ing upon  the  mother  a  right  of  inheritance  to 
the  extent  of  one-third;  tliat  the  only  direct 
declaration  as  to  her  rights,  when  called  as 
heir  to  a  succession  In  a  concurrence  with 
brothers  and  sisters  of  a  deceased  person,  Is 
to  declare  her  an  heir  to  the  extent  of  one- 
fourth.  It  may  be  true  that  there  is  no  di- 
rect affirmative  declaration  to  that  eftect; 
but  that  the  mother  does  become  a  forced 
heir  to  the  extent  of  one-third  In  a  testamen- 
tary succession,  under  article  1494,  clearly 
results  from  the  terms  of  that  article  and 
those  of  articles  1495  and  1496>  The  facta  In 
Sncceaslon  of  Marits,  reported  In  35  La.  Ann. 
993,  were  almost  identical  with  those  in  the 
present  case.  The  deceased,  Marks,  left  no 
children,  but  did  leave  a  mother,  brothers, 
and  a  surviving  wife.  The  latter  he  con- 
stituted by  his  will  his  universal  l^atee. 
The  only  difference  between  that  case  and 
the  present  is  that  while  Jacobs  left  no  chil- 
dren, but  did  leave  a  motber,  sisters,  and  a 
surviving  wife,  he  made  a  bequest  of  one- 
fourth  of  his  property  to  his  mother,  and  a 
bequest  of  certain  stocks  and  specific  per- 
sonal property  to  his  brother,  and  constituted 
his  wife  his  residuary  legatee.  In  the  con- 
test which  arose  In  the  Marks  succession  as 
to  the  character  and  extent  of  the  mother's 
rights,  she  was  adjudged  to  be  a  forced  heir 
to  the  extent  of  one-third;  the  court  over- 
ruling Cole's  Heirs  v.  Cole's  Ei'rs.  7  Mart 
(N.  S.)  414,  and  adopting  the  views  of  Mr. 
Justice  Buchanan  In  Barbet  v.  Roth,  14  La. 
Ann.  381,  to  the  eflTect  that  there  was  a  very 
simple  and  obvious  way  of  reconciling  ar- 
ticles 899  and  900  (now  articles  903  and  901) 
with  article  1481  (now  article  1494)  of  the 
CSvU  Code,  which  was  to  consider  the  first 
a  statute  of  distribution  of  intestate  succes- 
sions, and  the  second  a  statute  of  distribu- 
tion In  successions  testamentary.  One  Is  an 
allotment  made  of  a  man's  estate  when  he 
bad  not  chosen  to  make  any  allotment  him- 
self; the  other,  a  restriction  upon  the  dispos- 
ing power  of  a  man  over  his  own  property. 
The  doctrine  in  the  Cole  Case,  7  Mart  (N.  S.) 
414,  if  adhered  to,  would  expunge  article 
1481  (now  article  1494)  from  the  avil  Co6e. 
The  doctrine  of  that  case  Is  substantially 
aa  follows:  Article  1481  (now  article  1494) 
Is  Irreconcilable  with  articles  889  and  900 


(now  articles  903  and  904).  Therefore  it  must 
yield  to  those  articles,  and  consequently  the 
legitime  of  a  father  and  mother  of  a  de- 
cedent  who  leaves  a  brother  or  brothers  Is 
in  no  case  more  than  one-fourth  of  the  suc- 
cession. Now,  besides  the  fundamental  error 
in  the  premises,  and  the  want  of  incompati- 
bility of  the  articles,  the  conclusion  is  erro- 
neous, even  If  the  premises  were  correct;  tfx 
it  is  a  rule  of  interpretation  that  when  two 
articles  of  the  dvll  Code  cannot  be  recon- 
ciled, the  last  In  ord^  and  highest  In  num- 
ber prevails.  Johnson  v.  Pllster,  4  Rob.  71. 
Counsel  urge  upon  us  to  overrule  the  deci- 
sion In  Succession  of  Maito,  and  return  to 
the  doctrine  announced  In  Cole's  Heirs  v. 
Cole's  Bx'rs,  which  they  say  was  followed  for- 
nearly  a  century;  but  we  do  not  feel  Justified 
in  doing  so,  not  only  because  an  uncertain 
and  fluctuating  Jurisprudence  is  to  be  avoid- 
ed, if  possible,  but  because  the  conclusions 
reached  in  the  Marks  Case  were  correct  It 
is  urged  that  these  condusions  lead  up  to 
illogical  and  incongruous  results.  Granting 
that  to  be  80,  it  Is  no  part  of  the  province  of 
the  Judiciary  to  construe  statutes  which  are 
perfectly  unambiguous  In  a  manner  differ- 
ent from  their  terms,  in  order  to  bring  them, 
in  connection  with  others,  into  form  as  a  per- 
fectly rounded  and  logical  and  consistent  sys- 
tem. We  have  to  enforce  the  law,  consist- 
ent or  inconsistent  logical  or  illogical,  so 
long  as  it  Is  couEitltutional.  It  Is  useless  for  ^ 
us  to  discuss  what  might  have  been  the 
rights  of  parties  had  the  terms  of  the  will 
been  different  from  what  they  are,— in  other 
words,  discuss  a  case  where  the  disposition 
made  of  bis  property  by  the  deceased  would 
have  been  identical  with  the  disposition  made 
by  the  law  itself  in  the  case  of  Intestacy. 
We  have  to  take  the  facts  and  the  will  as 
we  find  them. 

Appellant  contends  that  the  mother  is  es- 
topped from  claiming  more  than  one-fourth 
of  the  estate  by  reason  of  having  declared  to 
her  son,  prior  to  his  making  his  will,  that 
she  did  not  expect  or  desire  him  to  leave  her 
any  of  his  property,  and  by  reason  of  her 
having  made  declarations  to  the  same  ef-^ 
feet  to  her  daughter-in-law  after  the  death 
of  the  latter's  husband.  With  respect  to  the 
latter  declarations,  It  is  sufficient  to  say  that 
they  rest  upon  the  testimony  of  the  widow, 
which  Is  flatly  contradicted  by  that  of  the 
mother.  The  alleged  declarations  are  not 
established.  The  mother's  testimony  Is  sup- 
ported by  the  presumption,  "Nemo  facile 
preesumitur  donare."  He  who  rests  a  claim 
upon  the  renunciation  by  another  of  a  right 
existing  In  his  favor  is  called  upon  to  es- 
tablish the  renunciation  by  very  clear  and 
positive  evidence.  We  do  not  tiilnk  it  can 
be  seriously  urged  that  by  declarations  such 
aa  appellant  claims  the  motber  to  have  made 
prior  to  her  son's  dead,  and  prior  to  his 
making  a  will,  in  respect  to  the  testamen-  • 
tary  disposition  of  his  property,  could  estop 
her  from  claiming  the  legitime  aceorded,tQ^  I , 
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b«  br  tiM  Ut.  Wlist  flw  motliw  lald,  even 
tf  legall7  prored,  «m  not  uld  under  cir- 
cumstances and  conditions  snch  om  would 
taave  legally  bound  her.  Article  8S4  of  the 
RevlMd  OlTll  Code  dedares  "tbat  the  ac- 
ceptance or  renunciation  of  a  sncceasfon  be- 
fore the  succestion  Is  opened  or  left,  is  ab- 
solutely null  and  Toid,  and  can  produce  no 
effect"  Not  only  Is  the  absolute  renuncia- 
tion ot  a  succession  before  a  succession  Is 
opmed  a  nullity,  but  any  contract  or  ar- 
rangement between  the  heir  and  the  party 
from  whom  he  Is  seeking  to  Inherit  to  work 
a  modification  of  the  terms  of  his  Inheri- 
tance by  anticipation  Is  without  effect  Ar- 
ticle 1887  of  the  Revised  CtvlLCode  declares 
that  **<nie  can  not  renounce  the  ■accession  of 
an  estate  not  yet  devolTed,  nor  can  any  stipu- 
lation be  made  with  regard  to  such  a  suc- 
cession, eTen  with  the  consent  of  htm  whose 
succession  la  In  qnestlon.*'  It  the  rights  of 
a  party  In  a  succession  cannot  be  defeated 
by  an  express  contract  or  stipulation  made 
before  the  successlMi  was  opened,  they  can- 
not be  by  Inroklng  the  doctrine  of  estop- 
pel Bstoppel  cannot  be  set  up  to  imiuUr 
the  force  and  effect  of  a  prohibitory  law. 
Factor^  St  Traders'  Ins.  C!o.  t.  New  Harbor 
Protection  Co.,  87  La.  Ann.  286. 

Appellant  contends  that  the  mother  could 
not  institute  this  action  until  she  had  re- 
nounced all  benefits  under  the  will;  that  this 
she  did  not  da  The  demand  which  she  made 
was  for  one-tblrd  of  the  estate  of  her  son,  as 
forced  heir,  under  allegations  showing  the 
state  of  facts  upw  which  the  claim  was  bas- 
ed. She  does  not  claim  any  other  or  greater 
right  ^han  her  legitime.  It  Is  true  tbat  she 
does  not  in  precise  terms  ask  tbat  the  be- 
quest made  to  her  in  the  will,  of  one-fourth, 
should  be  set  aside,  but  tbis  Is  because  she 
viewed  the  will  as  simply  recognizing  her 
rights  In  the  succession  to  tbe  extent  men- 
tioned. Her  rights  In  the  snccessitnt  are  not 
gi-ounded  upon  the  will  but  upon  her  rl^ts 
as  forced  heir.  Succession  of  Tamell,  82 
La.  Ann.  220.  . 

,  Appellant  contends,  in  general  terms,  that 
if  the  mother's  rlgtat  to  one-tblrd  be  recognis- 
ed, and  the  bequests  made  In  the  will  should 
be  reduced,  the  reduction  should  be  made 
pro  rata  between  herself  and  W.  B.  Jacobs, 
the  particular  legatee.  She  dtes  in  support 
of  tbis  proposition  article  1611  of  the  Re- 
vised OItU  Code,  and  the  decision  of  tbis 
court  In  Tbeall  t.  Tbeall's  Legatees,  11  la. 
429.  Hie  rights  of  tbe  parties  in  this  case 
are  gorexned  by  article  1612,  and  not  ar^ 
tide  1611,  of  tbe  Revised  Civil  Code.  It  is 
true  tbat  the  testatm:  does  not  declare  in 
Ipslssimls  verbis  tbat  "tbe  particular  legacy 
made  to  the  brother  should  be  paid  In  pref- 
erence to  that  made  to  the  widow,"  but  tbat 
Intention  and  result  foUo\%  forcedly  from  tbe 
nature  and  character  of  the  latter  bequeat 
The  legacy  to  the  brother  and  that  to  tbe 
widow  are  not  each  absolute  legacies,  stend- 
Ing  Inter  se  upon  an  equality,  but  tbe  widow 


was  constituted  Brnest  Jacobin  "residuary 
legatee."  By  the  force  of  the  will,  she  was 
to  take  only  after  ttn  oHier  bequests  bad 
been  satisfied. 

.The  last  contentI<»i  is  that  the  brother  is 
called  to  contribute  with  her,  notwltlistand- 
ing  the  terms  of  tbe  will,  by  force  of  tbe 
effect  of  tbe  law  governing  tlie  reserve  or 
legitime  upon  the  particular  legacy  made  to 
the  brother.  In  respect  to  this  contentloa 
counsel  say:  "Does  not  the  Interest  of  Mrs. 
P.  L.  Jacobs,  whatever  that  Interest  may  t>e, 
—a  third  or  a  fourth,— cover  a  part  of  the 
stocks  willed  to  W.  B.  Jacobs?  And,  if  so, 
who  Is  to  make  up  the  deflci^cy,  If  any  one? 
It  forced  heirship  is  ownership,— and  of  this 
there  can  be  no  doubt— at  the  moment  the 
testator  expired  the  Interest  of  Mrs.  P.  L. 
Jacobs  as  forced  heir  attached,  to  the  extent 
of  her  Interest  to  each  and  every  piece  of 
property  of  the  succession.  Her  ownership 
and  seisin  of  the  property  resulted  from  op- 
eration of  law,  and  this  could  not  be  af- 
fected, increased,  ot  restricted  by  any  testa- 
mentary disposition  of  her  son.  If  this  be 
true,  she  took  ss  owner  the  interest  the  lav 
gives  her  In  tbe  stodm  willed  to  W.  B.  Ja- 
cobs. Therefore  Jacobs*  legat?  was  reduced 
by  tbe  law  to  three-fourths  or  to  two-thirds 
of  the  stock  willed  to  him.  The  qnesUoi  Is. 
shall  bis  legacy  be  reduced  in  proportion  to 
tbe  interest  bis  mother,  as  forced  heir,  may 
have  in  said  stock?  The  universal  legatee 
cont«ids  tbat  his  l^;acy  should  be  so  re- 
duced, as  this  legacy  Is  a  special  legacy  of  s 
particular  piece  of  property;  that  Jacobs 
must  Buffer  the  loss,  and  has  no  right  to  call 
<m  the  universal  legatee  to  make  up  the 
amount  of  bis  legacy  reduced  by  tbe  forced 
helr^lp  of  bis  mother;  that,  this  being  *s 
case  of  reduction,'  she  Is  free  from  contrib- 
uting even  pro  rata  to  tbe  making  up  of  this 
reduction  to  W.  B.  Jacobs."  Appellant's 
proposition  Is  that  a  perscm  having  children 
or  a  father  or  molber  cannot  convey  title  to 
tbe  entirety  of  any  particular  piece  of  prop- 
erty by  donation  Inter  vivos  or  mortis  causa: 
that  be  can  only  convey  title  to  an  undivided 
third,  an  undivided  half,  or  an  undivided 
two-thirds  of  any  spedflc  property,  accord- 
ing as  there  may  be  forced  heirs  entitled  to  a 
legitime  at  one-fourth,  one-third,  one-half,  or 
two-thirds  in  the  estate  at  tbe  time  of  bis 
death;  that  if  he  should  have  conveyed 
more,  he  should  be  held  to  have  conveyed, 
to  the  extent  of  this  third,  fourtb,  or  half, 
the  property  of  another,  and  tbe  title  to  that 
extent  be  ipso  facto  nulL  Rev.  Civ.  Code, 
art  2462.  It  is  error  to  suppose  tbat  when 
the  owner  of  property,  who  leaves  cblldren 
or  a  father  or  mother  at  his  death,  disposes 
of  particular  property  in  Ite  entirety  by  do- 
nation inter  vivos  or  mortis  causa,  be  dis- 
poses, to  the  extent  of  tbe  quantum  of  legit* 
Ime  which  tbe  cblldren  or  father  or  mother 
may  have  in  his  succession,  of  the  property 
of  another.  On  tbe  contra^  be  dlsMises 
tbe  whole  propeTJi^|j^^y^4ff50@g4@>nee 
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takes  it  sobjeet  to  the  ilgbts  of  the  forced 
faeln  to  make  good  tbeir  legitime  in  the  order 
and  in  the  mauner  fixed  by  the  law,  to  the 
extent  it  may  be  onaatisfled  or  trenched  ui>- 
on  by  the  dcmatlons  Inter  Tiros  or  mortla 
causa  of  the  father  or  son.  The  dispositions 
made  by  the  father  or  son  aie  not  null,  but 
only  reducible.  The  amount  coming  to  the 
forced  heir  from  the  succession  may,  from 
the  special  facts  of  the  particular  case,  be 
very  little,  and  that  ascertainable  as  direct- 
ed by  article  1S06  of  the  Revised  Olvil  Code, 
and  by  examination  of  the  «itire  situation 
of  the  succession,  and  the  liquidation  of  the 
rights  of  the  parties.  The  successful  reduc- 
tion, for  a  small  amount,  of  the  dispositions 
of  the  anc«rtur  or  author,  would  certainly 
not  result  to  the  falling  or  racatlon  l[»o 
facto  of  tue  title  of  the  donee  by  one-fourth, 
one-half,  or  two-thirds  (as  the  quantum  of 
the  f<»ved  heir  might  be)  of  the  property  do- 
nated; nor  should  the  enforcement  of  the 
Judgment  of  reduction  be  limited  and  con- 
fined to  the  special  undivided  one-third  or 
one-fourth  or  two-thirds  of  that  property. 
The  action  of  reduction,  if  brought  by  one 
heir  against  another,  might  give  rise  to  an 
action  of  partition  between  the  heirs;  but 
this  action  of  partition  would  not  be  the  ac- 
tion between  "Joint  owners,"  or  Joint  owners 
of  a  specific,  undivided  interest  Whatever 
might  be  found  due  by  reason  of  the  legitime 
would.  It  Is  true,  be  In  right  of  ownership, 
for  it  is  only  right  of  heirship  that  the  legi- 
time claimed;  and  a  right  of  heirship,  wheth- 
er the  heir  occupies  towards  the  deceased  the 
special  relationship  which  gives  rise  to  a 
right  of  legitime  or  not.  Is  a  right  of  owner- 
ship, as  contradistinguished  from  a  credit* 
ors'  right  But  this  right  of  heirship  Is  not 
necessarily  a  right  of  Joint  ownership,  nor  of 
joint  ownership  to  the  extent  of  one-fourth, 
one-half,  or  two-thlrda  of  specific  property, 
uor  of  the  succession  as  a  whole.  It  Is  a 
(lualified  right  of  ownership,— a  right  of  own- 
ership sub  modo.  The  heir  takes  the  proper- 
ty subject  to  the  legal  acts  of  the  ancestor 
and  the  legal  rights  of  creditors.  Parties 
holding  property  by  donations  inter  vivos  or 
mortis  causa  from  parties  leaving  forced 
heirs  own  the  property  donated  but  by  a  spe- 
cial tenure  of  Imperfect  ownership,  causing 
them  to  h(AA  it  subject  to  the  enforcement  of 
the  rights  of  the  forced  heirs,  as  a  right  In- 
herent in  It  Succession  of  Canonge,  1  La. 
Ann.  211;  Bank  v.  David.  49  La.  Ann.  142, 
21  South.  1/4. 

While  the  judgment  In  tue  prraent  case 
recognized  the  right  of  the  mother  as  a 
forced  heir  In  the  succession  of  Ernest  Ja- 
cobs, and  brought  the  particular  property 
covered  by  the  legacy  to  W.  B.  Jacobs,  If 
necessary,  within  the  grasp  of  the  judgment 
in  Its  enforcement,  the  title  of  W.  B.  Jacobs 
to  the  particular  property  bequeathed  to  him 
was  not  reduced  ipso  facto  to  two  undivided 
tbirds.  as  contended  for  by  appellant.  The 
title  remains  In  W.  B.  Jacobs  in  its  entirety. 


subject  to  the  enforcemeat  by  Mrs.  P.  1^ 
Jacobs  of  her  right  of  legitime  according  to 
law.  Succession  of  Tumell,  32  Ann. 
1220.  We  are  of  flie  opinion  that  the  dis- 
trict court  took  a  correct  view  of  the  man- 
ner of  this  enforcement  and  of  the  rights  ot 
the  parties.  The  judgmoitB  ap];»ea]«d  tnm 
are  hereby  affirmed. 


(104  La.) 

TEDDLIB  et  al.  v.  McNEELY  at  aL   (No.  IS.- 
402.)  1 

(Supreme  Court  of  Louisiana.    Nov.  19,  UOO.) 

PUBUO  UUtDS-OSANT— RBCBIVBR'S  OBRim- 
CATB— PRBSOSIPTION. 

Where  a  party  holds  Isnds  under  a  grant 
confirmed  by  act  ot  congress,  followed  by  sur- 
veys locating  the  lands  of  the  grant  in  place 
and  by  poaseBalon  extending  back  more  than  70 
years,  he  will  be  protected  from  a  claim  under 
a  certificate  from  the  receiver  of  the  laud  of- 
fice showing  an  entry  of  a  date  subsequent  to 
the  original  claim,  and  the  party  in  possesion 
under  uu  confirmed  grant  may  plead  pmorip- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Orant;  M.  F.  Machen,  Judge. 

Action  by  E.  W.  Teddlle  and  J.  B.  Dunn 
against  J.  H.  McNeely  and  others.  Judg- 
ment for  defendants,  and  plaintlfts  appeal. 
Affirmed. 

B.  J.  Bowman,  for  appeUants.  William  0. 
Roberts,  for  appelleea. 

BI^NOHARD,  J.  Plafntlffa,  etaiming  to 
have  entered  under  the  homestead  act  at  the 
United  States  land  office  certain  lands  In  sec- 
tion 16,  township  6  N.,  range  8  W.,  parish 
of  Grant,  went  upon  the  same  with  the  In- 
tention ot  taking  possession  thereof;  where- 
upon defendants,  themselves  claiming  owner- 
ship and  posseaion,  and  alleging  disturbance 
by  plalnturs.  brought  a  possessory  actlm  to 
be  maintained  and  quieted  in  their  posaea- 
slon,  and  coupled  with  it  a  prayer  for  the 
writ  of  Injunction  to  restrain  plalntUb.  Issue 
having  been  joined  on  the  question  of  pos- 
session,—plaintiflfa  averring  def  eadants  to  be 
squatters  and  trespassers  upon  the  land, 
which  theretofore  had  been  public  land,— 
judgment  was  rendered  decreeing  defendants 
posseasora  of  the  premises,  restralng  tbem 
to  the  possession,  and  perpetuating  the  ln> 
Junction  zestralnlng  plaintiffs  from  disturb- 
ing the  same.  The  terms  "i^alntlffB"  and 
"defendants"  refer  to  those  occiqiylng  that 
relation  In  the  present  suit  Plaintiffs  then 
resorted  to  this  petitory  action  to  enforce 
their  alleged  rights  of  ownership  and  pos- 
aee8l<Hi,  and  fnnn  a  judgment  rejecting  their 
demands  proseente  this  appeal 

The  basis  of  plaintiffs'  claim  ia  a  receipt 
issued  by  the  receiver  of  public  moneys  at 
the  United  States  land  office  te  B.  W.  Teddlle 
and  one  to  J.  B.  Dunn  on  March  1,  ISSS, 
each  showing  payment  of  homestead  entry 
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fees  and  deBcriblng  the  land  entered.  It  is 
well  settled  that  a  receiver'a  receipt  la  a  suf- 
fldent  muniment  ot  title  upon  which  to  found 
a  petitory  action.  Defendants  claim  under 
a  title  alleged  to  have  had  Its  origin  In  1790. 
niey  assert  that  the  land  In  controTersy  la 
part  oi  and  embraced  within  &  certain  Span- 
ish grant  which  Don  EstlTan  Mlro,  Spanish 
governor  or  captain  general  of  the  province 
of  Louisiana,  made  to  Jacques  Pecondom  In 
that  year.  The  description  of  this  grant  waa 
40  arpents  front  by  40  arpeots  deep  on  each 
side  of  the  Bayou  Toreau.  This  Bayou  To- 
reau  was  a  small  stream  of  iDConsequentlal 
length  on  the  north  aide  of  Bed  river  In  what 
afterwards  became  the  parish  of  Rapides, 
now  embraced  within  the  limits  of  the  parish 
of  Grant.  The  land  In  dispute  Is  located 
very  near  the  town  of  Colfax,  the  county 
seat  of  Grant  parish,  and  forms  part  of  that 
fine  body  of  alluvial  lands  known  prior  to  the 
(XvW  War  and  since  as  the  "Calhoun  Plan- 
tatloDB."  It  has  been  fn  cultivation  for  more 
tban  60  years.  The  contention  of  defend- 
ants Is  that  the  grant  to  Pecondom  was 
founded  upon  an  order  of  survey  Issued  by 
the  Spanish  goTemor,  and  evidenced  by  a 
cMnpIete  Spanish  title,  and  that  under  the 
terma  of  the  treaty  of  cession  of  the  Louisi- 
ana territory  In  1803  between  France  and 
the  United  States  the  land  it  covered  never 
t>ecame  part  of  the  public  domain  of  the  lat- 
ter. The  further  contention  is  that.  If  It 
ever  did  become  part  of  the  public  domain  of 
the  United  States,  the  grant  was,  after  In- 
vestigation  and  report  by  the  land  officials 
of  the  government,  duly  confirmed  by  act  of 
congress.  Defendants  set  up  as  chain  of 
tiUe  a  sale  In  1818  from  Pecondom  to  James 
Bowie;  Bowie  to  Isaac  Tbomas;  Thomas 
to  Pamplln  and  BaiUlo;  Pamplln  and  Ballllo 
to  William  Smith;  thence  by  descent  from 
Smith,  who  died  in  1840  or  1841,  to  his  grand- 
daughter Mary  Smith,  who  became  the  wife 
of  Meredith  Calhoun;  thence  by  descent  to 
her  children  and  heirs,  William  S.  Calhoun 
and  Marie  Marguerite  Ada  Calhoun,  who 
married  George  W.  Lane.  W.  S.  Calhoun's 
interest  In  his  mother's  succession  was  sold 
in  1882  at  sherlfTa  sale,  and  acquired  by  L. 
McXeely  and  R-  S.  Cameron.  Then  followed 
a  partition  l)etween  them  and  Mrs.  Lane,  by 
which  a  portion  of  the  land  In  controversy 
was  awarded  to  McNeely  and  Cameron. 
From  the  latter,  partly  by  Inheritance  and 
partly  by  mesne  conveyances,  tt  passed  to 
certain  of  defendants.  Another  part  of  the 
land  in  controversy  was  still  held  In  owner- 
ship by  Isaac  Thomas  at  his  death,  and  It 
passed  to  his  sole  heir,  Mrs.  Hubbard  Flint, 
who  Bold  to  J.  Madison  Wells,  Wells  to 
Wallcer  and  Bogan,  and  they  to  Meredith  Cal- 
houn. At  the  succession  sale  of  the  latter 
It  passed  to  Deal  about  the  year  1882,  and 
from  him  by  mesne  conveyance  to  certain  of 
defendants  herein.  Alleging  that  they  and 
those  under  whom  they  hold  have  for  more 
than  GO  years  held  nnlntemipted,  open,  noto- 


rious possession  as  owners,  defendants  plead- 
ed the  prescriptions  of  10  and  30  years.  The 
position  of  plalntlfts  is  that  the  land  sued 
for  became  part  of  the  public  domain  ot  the 
United  States,  following  the  acqnisltion  of 
the  Louisiana  territory,  and  that  it  was  never 
severed  frcmi  the  seme  until  entered  as  home- 
steads by  them.  They  deny  that  the  Pecon- 
dom grant  was  ever  located  upon  the  land,  or, 
indeed,  upon  any  land.  Their  contention  is 
that  this  grant  was  "floated"  script,  having 
been  issued  to  the  heirs  of  Pecondom  iu 
18&4  and  1897  In  lieu  of  land  in  place.  They 
further  contend  that,  the  land  being  part  of 
a  sixteenth  section,  it  and  the  whole  of  the 
section  pertained  to  the  state  of  Louisiana  as 
"school  lands."  but  that  the  government  of 
the  United  States  having  disposed  of  most 
of  the  section  at  an  early  day,  and  before 
the  school  setectlcms  were  made,  the  claim 
of  the  state  was  satisfied  by  script  issued  in 
1853  to  and  accepted  by  the  state  for  the 
whole  section.  In  lieu  of  the  land  in  place, 
and  thus  what  waa  left  In  1896  of  this  par- 
ticular sixteenth  section  the  United  States 
land  department  waa  at  liberty  to  dispose 
of  under  the  homestead  lav,  and  they  and 
others  entered  It 

It  is  well  to  concede  right  here  that  these 
contentions  of  plalntlfTs  are  sustained  by  the 
land  officials  of  the  government.  This  brings 
us  to  the  consideration  of  the  one  and  only 
question  which  the  case  presents:  Waa  the 
land  claimed  by  plaintiffs  public  land  when 
they  entered  It?  If  it  was.  plaintiffs  are  en- 
titled to  a  reversal  of  the  adverse  judgment 
of  which  they  complain.  If  It  was  not,  the 
United  States  was  without  title,  and  could 
convey  none.  If  It  be  true  that  there  was  a 
complete  Spanish  title,  which  prevented  the 
land,  of  which  that  In  dispute  formed  a  part, 
from  falling  into  the  public  domain  when  the 
cession  came;  or  If,  supposing  It  did  fall  within 
the  public  domain,  the  United  States  has  parted 
with  the  title  she  once  had,— ttien  It  would  fol- 
low that  the  mistakes  of  her  officers  cannot 
make  public  property  that  which  belongs  to  pri- 
vate persons.  Wright  T.  Hogan,  11  La.  Ann. 
663;  Uivergne's  Heirs  v.  Elklns*  Heirs,  17  La. 
230;  Barton's  Ex'x  v.  Hempkln.  19  La.  510; 
Murdock  v.  Gurley,  fi  Rob.  466.  If  the  Spanish 
grant  under  which  defendants  claim  was  recog- 
nized as  valid  by  the  United  States  govern- 
ment, and  that  was  done  which  located  It 
upon  lands  In  place,  and  part  of  such  lands 
Is  that  here  sued  for,  it  was  not  within  the 
power  of  the  general  land  office  to  declare 
vacant  any  portion  of  the  same,  and  to  per- 
mit a  homestead  entry  upon  It  Fowler  v. 
Duval,  11  La.  Ann.  562;  Tate  t.  Carney,  24 
How.  967,  16  L.  Ed.  693.  Complete  Spanish 
or  French  titles  required  no  act  of  confirma- 
tion by  the  government  of  the  United  States, 
for  they  needed  no  other  protection  than  that 
offered  by  the  third  article  of  the  treaty  of 
cession.  U.  S.  v.  Wiggins,  14  Pet  350,  10 
L.  Ed.  481;  Snyder  v.  Sickles,  08  U.  S.  204.  25 
L,  Ed.  97:  Lavergne's  Hell*  ^^^Q'^f^ 
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17  La.  280;  ThompBon  t.  Dub(»i.  40  Ls.  Ann. 
712.  6  Soatb.  68.   A  "complete^*  title,  In  this 
lenae.  wu  one  where  the  terms  oi  the  grant- 
ing act  or  concesBlon  not  only  sufficed  to  <xax- 
Tey  the  land,  bat  which  to  described  It  as  to 
Identify  and  locate  It,  or  following  the  In- 
dioftte  grant  or  cimeesslon,  and  before  the 
ceation  from  France,  that  was  done  hi  the  \ 
way  of  a  surrey  or  act  of  location  which 
identmed  and  segr^ted  It  from  the  mass 
of  other  lands,  and  thns  perfected  the  title. 
Menard's  Hdrs  v.  Massey,  8  How.  801,  12 
I*.  Ed.  1085.   Incomplete  titles  reqnlied  con- 
firmation, and  congress  passed  the  act  of  the 
2a  of  March,  1805,  to  ascertain  and  adjust 
titles  and  claims  to  land  in  the  ceded  ter- 
ritory.  Snyder  t.  Sickles,  98  U.  S.  204,  25  H 
Bd.  97.   This  was  followed  by  other  acts  of 
congress  npon  tiie  same  subject-matter;  those 
with  which  we  are  presently  concerned  being 
the  act  approved  3fay  11.  1820.  entitled  "An 
act  supplementary  to  the  several  acts  for 
the  adjustment  of  land  claims  In  the  state 
of  Louisiana,"  and  another,  approved  Feb- 
ruary 28,  1628.  bearing  the  same  title.  "In- 
complete" tities,  In  this  sense,  were  those 
which,  while  the  terms  of  the  granting  act  or 
concession  sufficed  to  convey  lands,  or  suffi- 
ced to  evidence  a  present  Intention  and  pur- 
pose to  convey  lands,  yet 'did  not  describe 
tiie  particular  land  granted  bo  as  to  Identify 
and  locate  It,  and  no  survey  or  act  of  location 
bad  yet  (prior  to  the  cession)  been  made.  In 
otbor  words,  an  hioomplete  titie  was  one  i 
where  the  grant,  or  concession,  or  order  of  | 
survey,  had  been  made,  but  the  actual  Identi-  i 
flcatlon  or  location  of  the  land  bad  not  taken 
place;  where  somethli^  had  yet  to  be  done 
to  distinguish  and  segregate  the  land  In- 
tended to  be  granted  frc«n  the  mass  of  other 
lands,  and  thns  perfect  the  titie.  Menard's 
Heirs  V.  Massey,  8  How.  301,  12  L.  Ed.  1085. 

The  evidence,  In  onr  view,  does  not  eBtab- 
USb  that  Jacques  PBcond<Hn,  at  the  date  ot 
tho  treaty  of  cession,  held  a  comidete  Spanish 
grant  But  he  did  hold  a  grant  or  couceaslon 
founded  on  an  order  of  survey  signed .  and 
eocecQted  In  his  favor  by  the  Spanish  governor 
on  March  24. 1790,  whldi  concession  called  for 
40  aipents  fnmt  of  land  on  each  Bide  of  the 
Bayoa  Torean.  by  the  depth  of  40  arpents, 
equal  to  3.200  arpents,  or  2,708  American 
acres.  This  desolption  did  not  sufflclentiy 
Identify  the  land  to  constitute  Its  definite  lo- 
cation, and  1^  the  terms  of  the  grant  a  survey 
to  ascertain  Its  boundaries  was  In  contempla- 
tion of  the  parties.  The  grant  was  founded 
on  •*ao  order  of  survey."  The  locality  of  the 
lands  (on  Bayon  Torean)  was  fixed,  and  the 
quantity  granted  indicated  (40  arpents  front 
by  40  arpents  In  deptti),  but  whereabouts  on 
Bayon  Torean  the  exact  location  was  to  be 
was  1^  tm  determination  by  the  surv^  to 
be  made.  Proof  is  lading  that  this  snrvey 
was  made  lolor  to  the  treaty  of  cesrion.  The 
probahllltiea  are  that  it  was  not  so  made,  for 
we  find  tiiat  Pecondom.  In  December,  1818, 
28  years  after  the  date  of  the  grant  and  10 


years  after  the  cesslnt  ^m  France,  In  a 
deed  dated  at  Pensacola,  sold  to  James 
Bowt^  for  tha  consideration  of  1100;  all  hU 
"right,  title,  interest,  and  claim  In  and  to  a 
certain  tract  of  land,"  without  other  descrip- 
tion than  that  it  lay  "on  the  Bayoa  Torean, 
in  the  post  of  Rai^des,  ccmtalnlng  forty  ar- 
pents In  front  on  eacih  side  ot  said  bayoa. 
by  the  depth  of  fbrty  arpents  back,*'  and  the 
declaration  that  his  title  was  founded  on  an 
order  of  snrv^  and  grant  made  to  him  by 
the  Spanish  goreznor  In  1790.  Nottiing  is 
said  of  an  actual  survey  and  locaticm  having 
been  made,  nor  of  the  vendors  possession  of 
any  specific  land.  Bowie  is  mentioned  in  this 
act  of  sale,  which  was  under  private  signa- 
ture, as  being  a  rwldoit  ot  the  parish  of 
Avoyelles,  and  It  appears  tiiat  the  act  was 
recorded  In  that  parleh,  for  the  copy  there- 
of offered  In  evidence  came  from  the  records 
there.  What  became  of  the  original  la  not 
known.  Presumably  It  was  carried  to  the 
parish  of  Rapides,  where  the  land  was  sit- 
uated, and  recorded  there.  The  public  rec- 
ords of  that  parish  were  destroyed  by  fire  In 
1804  when  the  court  house  was  burned.  Pe- 
condom'B  title,  then,  must  be  considered  as 
having  been  Incomplete  at  the  date  of  the 
cesBlon  of  the  Louisiana  territory,  because 
the  land  his  grant  covered  had  not  yet  been 
sarveyed  and  located.  This  bting  so.  It  re- 
quired conflrmation  and  loeati<m.  Was  It 
confirmed  and  located?  In  1820  D.  J.  Sutton 
was  register  of  the  United  States  land  office 
for  the  district  north  of  Bed  lUver,  La.  ^ 
tiie  third  and  fifth  sections  of  the  act  of  con- 
gress approved  May  11, 1820,  he  was  directed 
to  make  r^rt  on  the  1st  of  January,  1821, 
to  the  secretary  of  the  treasury,  of  all  the 
claims  filed  In  his  office  for  conflrmation  of 
land  tities  founded  upon  any  Spanish  grant 
concession,  or  order  of  survey,  together  with 
the  substance  of  the  evldmce  In  support  there- 
of, and  his  opinion  of  such  evidence,  etc-  At 
the  time  mentioned  he  made  his  report  and 
In  this  report  he  divided  the  dalms  submit- 
ted to  him  into  four  classes:  "The  fliBt  class 
comprehends,"  he  says,  "those  only  In  which 
original  Spanish  tities  have  been  filed  In  this 
office."  Into  this  class,  as  No,  11  of  his  ro- 
port,  he  puts  the  Jacques  Pecondom  grant 
and  recommends  It  for  confirmation.  This 
report  and  recomm^datlon  being  concurred 
In  by  the  secretary  of  the  treasury  pursuant 
to  the  sixth  section  of  the  act  of  May  11, 
1820,  congress  passed  the  act  approved  Feb- 
ruary 28,  1823,  the  second  section  of  which 
confirms  the  Pecondom  and  other  grants  rec- 
ommended for  confirmation.  The  language 
of  the  act  In  this  respect  Is  that  the  grants 
are  "confirmed  against  any  claim  on  the  part 
of  the  United  States."  So  hare  was  formal 
recognition  and  conflrmation  of  the  grant 
Now  as  to  Its  location.  Bowie,  having  pur> 
diued  the  grant  from  Pecondom,  sold  it  to 
Isaac  Thomas,  of  the  parish  of  Rapides.  Ow- 
ing to  the  deatmction  of  the  records  In  tiie 
parish  of  Rapides,  It  was  necessary^  resorb 
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to  pand  testUnonr  to  prove  this  fact  It  IB  lo 
provoL  But  It  wu  not  poodUe  to  prore  tbe 
date  of  the  sale.  It  was,  bowerer.  KHue  time 
prior  to  1628,  tac  In  Out  year  ThoDuu  took  pov- 
session  of  tlw  land  covered  by  tbe  grant.  Tbe 
testimony  discloses  tbat  the  writing  eyidendng 
tbe  original  Spanish  grant  to  Peoondom  was  In 
the  parish  of  Bftpldes.  for  it  was  ffled  In  evi- 
dence in  the  suit  of  iSUlard  v.  Glenn,  tried  tai 
that  parish  In  1839.  witness  J.  Madison 
Wells,  who  testifies  to  this,  states  that  the 
tranrier  firom  Bowie  to  Thomas  was  written 
on  the  bade  of  the  original  grant  He  Imew 
this  by  reason  of  the  fact  of  his  having  been 
one  of  the  Jorors  wbo  tried  the  case  of  OiUard 
V.  Glenn,  which  ooatroversy  waa  over  the  pos- 
session of  a  part  of  tbe  land  covered  by  the  Pe- 
condom  grant  It  so  bsppens  that  this  very 
case  came  to  this  conrt  on  appeal,  and  was  de- 
cided here  In  1841  in  favor,  of  the  defendants, 
who  held  nnder  Thomas,  the  vendee  of  Bow- 
ie. See  GlUard  v.  Glenn,  1  Bob.  159.  Thom- 
as, having  acquired  the  grant  proceeded  to 
reduce  the  lands  covered  by  tbe  same  to  pos- 
sesdiHt.  To  this  end  he  caaaed  it  to  be  snr- 
veyed  in  1823  by  Deputy  United  States  Sur- 
veyor Kenneth  SfcGrommen,  who  seems  to 
have  acted  under  tbe  authority  of  the  survey- 
or general  of  tbe  United  States.  This  sur- 
vey ot  McC3nimmen  has  twice  been  reoognls- 
ed  by  this  court  each  time  forming  the  basis 
of  Judicial  action.  The  first  time  was  in  1881, 
in  tbe  case  of  Thomas  v.  BailUo.  7  La.  410. 
This  was  the  same  Thomas  who  had  acquired 
the  Pecondom  pant  from  Bowie^  and  the 
land  the  possession  of  which  was  Involved  In 
that  suit  framed  part  of  the  grant  Thomas 
claimed  under  tbe  grant  BailUo,  tbe  defend- 
ant, asserted  title  and  possession  by  purchase 
from  the  United  States.  Judgment  was  In 
Thomas*  favor,  and  on  appeal  was  affirmed. 
In  the  course  of  the  statement  of  tbe  case 
there  given  It  was  said:  "McCrummen  [par- 
ish surveyor],  a  witness  sworn  for  plalntltF. 
says  he  surveyed  the  land  In  controversy  In 
1^  hy  Instractlons  fnnu  the  United  States 
government  for  the  plalntlfE,  whldi  was  In- 
cluded In  a  tract  of  forty  arpents  front  on 
both  sides  of  Bayou  Toro.  Plaintiff  aitke<l 
witness  If  be  did  not  survey  tbis  land  for  him 
as  claimant  under  confirmation  of  Oie  United 
States  government,  to  which  witness  relied 
In  the  affinnatlve.  PlalutUt  being  the  claim- 
ant of  tbe  land  under  confirmation  from  gov- 
ernment, witness  was  Instructed  to  require 
of  him  the  p^ment  of  the  surveyor's  fees, 
whlclh  were  paid  accordingly."  Id.  411.  The 
second  time  was  in  1841.  in  the  case  of  Gil- 
lard  T.  Glenn.  1  Bob.  1S9.  Glenn  claimed 
under  Isaac  Thomas,  and  tbe  land,  as  In  the 
other  case,  was  part  of  the  Pecondom  grant. 
Judgment  below  sustained  bis  defense,  and 
was  on  appeal  afilrmed.  In  tbe  course  of 
the  o^ion  It  ma  said:  "On  the  part  of  tbe 
defendants  It  Is  established  by  tbe  evidence 
of  several  witnesses  stating  what  iSxey  had 
seen,  and  by  other  circumstances  which  go  to 
fix  the  period,  that  Isaac  Thomas^  claiming 


to  be  the  ownw  of  forty  arpents  finrnt  cm. 
each  aide  ot  Bi^ou  Toreau,  by  tha  otOSoMxy 
depth,  about  the  8th  of  Beptambsc  In  the 
year  1828  went  to  the  place  with  a  United 
States  surve^r,  acting,  as  la  stided,  undor 
the  authority  of  the  surveyor  general  ot  tbe 
United  States,  and  proceeded  to  mark  the 
lines,  establish  tbe  comers,  and  locate  tbe 
clabn."  Id.  iSh  Further  along  It  la  said: 
"From  the  evidence  before  us  we  cannot 
doubt  that  Thomas  made  hla  survey  in  tbe 
month  of  September.  ISi^  and  at  the  time 
put  Glemi  and  Dunau  In  poasesaloa  of  the 
iriace  they  afterwards  occupied."  Id.  168. 
The  <q)lnlon  then  givea  the  namec  of  the  wit- 
nesses by  whom  tiiese  facts  were  provoi. 
Among  them  was  <me  "Blundell."  It  ahmild 
be  Blnndott.  who  was  one  of  the  chain  car- 
riers for  McCrummen  In  his  survey.  He- 
Orummen's  map  of  the  snrv^  filed  in  the 
Instant  case  shows  It  This  dreomstance.  to- 
gether with  the  date  ot  S^tember.  1828» 
shows  that  the  survey  to  whldti  the  court 
r^srred  waa  that  at  McCrummen.  This  sur- 
vey was  the  definite  location  of  the  Pecon- 
dom grant  and  foUowed  Ite  confirmation. 
It  was  made  by  autborlty  of  the  government 
and  possession  by  the  grantees  of  tbe  land 
within  the  boundaries  as  thus  fixed  Imme- 
diate ensued.  This  possession  has  contin- 
ued ever  sbice,  so  far  as  the  land  In  contro- 
versy is  concernod.  In  those  who  claimed  un- 
der Thomas.  But  plalntlfib  contest  the  suffi- 
ciency of  this  snrv^  as  definitely  locating 
tbe  grant  and  segregatliv  Ite  lands  from  the 
public  domain,  because  it  (the  survey)  was 
never  approved.  True,  tbe  oojfy  of  the  sur- 
vey and  map,  taken  from  the  public  land  rec- 
ords, filed  In  the  case,  does  not  show  ap- 
proval by  the  surveyor  general,  or  by  the 
commissioner  ot  the  general  land  oflOce.  It 
does  show  that  the  survey  and  Ite  map  were 
examined.  The  word  "Examined**  Is  found 
at  the  foot  ot  the  map.  A  communication 
from  the  gBDoral  land  <^ce,  filed  In  evidence, 
shows  that  the  records  of  tbat  <tfdce  do  not 
exhibit  the  af^roval  at  tbe  MeOrumm«k  snr^ 
v^.  But  there  Is  nothing  to  show  that  it 
was  ever  disapproved  or  set  aside.  In  Cousin 
T.  Labatut  19  How.  202,  15  L.  Bd.  6ai,-a 
case  quite  similar  to  tbl^— it  was  held  that 
when  a  survey  of  lands  covered  by  a  grant 
iras  executed  according  to  tbe  order  given 
for  it  the  purpose  being  to  locate  the  grant 
on  lands  in  i^ace,  tbe  United  Stetea  govern- 
ment vns  bound  by  It  until  It  was  set  aalde 
at  the  general  land  office.  The  situation  was 
and  is  tbis:  The  Pecondom  grant  had  been 
confirmed.  Thomas  claimed  It  as  vendee  ctf 
Bowie,  wbo  was  FecondtHu's  vendee.  He  de- 
manded ite  location.  A  United  States  sur- 
veyor was  sent  to  locate  it  In  place.  He  did 
80.  Thomas  ottered  Into  possession.  This 
possession,  founded  on  this  survey,  was  mahi- 
teined  1^  judgmento  of  this  court  in  the 
OSes  heretofore  referred  to;  and  tbls  pos- 
session continues  In  his  vendees  to  this  day, 
more  than  70  years  after  the  date^tf  the  siv- 
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T«r.   See  BUmM  t.  Penrose.  8  Bow.  81T.  12 
L.  Bd.  lOOft.  But,  If  tbe  point  be  good  thst 
tbe  BfeOtnnimen  mmgr  reqnlred  approval, 
and  la  not  shown  to  have  otu  been  approved, 
then  the  dUBcnlty  Is  met,  and,  w«  think,  ntf- 
fldentty  obviated,  by  reforenco  to  the  snrvey 
made  by  A.  6.  Phe^  United  States  depv^ 
Burvcgror.  In  1818.  This  was  a  township  suiv 
vey,  and  leenlted  In  famishing  the  United 
States  anrv^or  general's  office  with  a  com- 
idete  township  map  at  plat  of  snrvey,  noting 
and  locating  the  private  land  dalros  as  well 
aa  the  pnbUc  lands.  Among  the  former  was 
the  Pecondom  claim.  The  map  shows  Its  lo- 
cation on  tbe  same  Unes  as  those  nm  oat 
hy  HoCnmmien  In  1828.  A  ^wto-IIthograph 
coiQ'  of  the  map  was  sappUed  b^  the  general 
land  (Ace,  and  filed  In  evldoice.  This  map 
does  not  merdy  show  the  Peoondnn  grant  In 
dotted  lines,  as  claimed  by  id^tlfEs,  thereby, 
as  th«y  aawrt  merely  Indicating  the  tracing 
of  the  former  Unes  of  the  McOrammen  sar- 
v^,  without  Intending  to  adopt  same.  It 
shows  the  boandarles  of  the  Pecondom  grant 
In  contlnooos  blaift  Unes,  Uke  those  used  to 
Indicate  the  snbdlvtslons  of  the  public  lands 
exhibited  by  the  map.  Under  date  of  April 
30.  1819,  there  appears  on  this  map  the  f<^- 
lowlng:  "The  above  township  map  has  been 
examined,  and  compared  with  the  approved 
Qeld  notes  thereof  now  on  file  In  this  office, 
found  correct,  and  Is  hereby  approved."  This 
was  signed,  T.  T.  Land^,  Sor.  Gen.  La." 
So  here  was  a  sorvcgr  and  map  locating  the 
Jacques  Pecondom  grant  of  lands  In  place. 
It  waa  approved  by  the  proper  land  officer, 
and -placed  of  record  among  the  archives  of 
the  general  land  office.  If  the  finrmer  snrv^ 
of  McCrnmmen  did  not  unapproved,  suffice 
to  define  and  locate  the  grant,  this  later  and 
approved  survey  must  be  held  to  have  done 
so.   This  was  50  years  before  plalntlffB  ac- 
qDh»d  tbe  rights  they,  now  assert,  and  at 
the  time  plalntUts'  entries  were  made  the 
tracts  of  land  covered  \iiy  the  same  were  rep- 
resented on  an  approved  township  map  as 
not  public  land.  Lott  t.  Prudhomme,  S  Rob. 
294.  Considering  the  act  of  congress  confirm- 
ing the  Pecondom  grant  and  the  two  surveys 
locating  It  In  place.  It  must  be  held  that  the 
land  here  Involved  embraced  within  Its  Um- 
l»  was  segregated  from  the  public  lands,  and 
ceased  to  be  part  of  the  public  domain,  long 
before  plaintiffs  were  allowed  to  enter  the 
same  under  tbe  homestead  act.  Lengdeau 
T.  Hanea,  21  Wall.  630,  22  L.  Bd.  60a  Where 
a  party  holds  lands  under  a  grant  confirmed 
hy  act  of  congress,  he  win  be  protected  from 
a  dalm  under  a  certificate  from  the  receiver 
of  the  land  office  showing  an  entry  of  a  date 
subsequent  to  the  original  claim;   and  the 
party  In  possession  und«r  the  confirmed  grant 
may  plead  prescription.  Copley  v.  Edwards, 
6  La.  Ann.  M7;  Thompson  v.  I>ns(m,  40  La. 
Ann.  712,  S  Booth.  SS.  Plaintiffs  can  derive 
BO  comfort  from  the  act  of  the  land  depar^ 
ment  In  Issuing  to  the  heirs  of  Pecondom  land 
■erlpt  to  covw  tbe  acreage  of  tbat  grant  oa 


the  tlieory  that  there  had  beat  no  locatl<m 
In  place.  TUs  waa  an  error  <^  the  offldals, 
growing  out  ot  their  want  of  knowledge  at 
the  fact  that  prior  to  his  deaiai  Jacques  Pe- 
condom had  dlq^osed  of  his  grant  to  Bowie, 
and  therefbre  no  part  of  It,  and  no  right  un* 
der  It,  descended  to  his  heirs.  See  Bissell  v. 
Pentose,  8  How.  838, 12     Bd.  108B. 

With  regard  to  the  objections  made  by 
plaintiffs  to  the  reception  In  evidence  of  the 
copy  from  the  records  ot  Avoyelles  parish  ot 
the  conveyance  from  Pecondom  to  Bowie,  If 
the  original  deed  IteeU  had  been  produced  It 
woidd  have  been  receivable  la  evidence.  It 
was  an  ancient  record,  more  than  80  yeara 
old.  See  Stoddard  t.  Chambers.  2  How.  816, 
11  L.  Ed.  268.  But  the  original  conveyance 
to  Bovrle  was  lost,  most  likely  destroyed  by 
tbe  burning  of  the  court  house  in  Rapides 
parish  In  1864.  Ite  loss  being  shown,  sec- 
ondary evidence  of  Ite  existence  and  con- 
tente  waa  admissible.  The  deed  was  found 
recorded  in  the  public  records  at  Avi^elles 
parish,  where  Bowie  had  lived.  A  copy 
from  this  record  was  the  best  evidence  ob- 
tainable, and  was  admissible  In  evidence. 
Greenl.  Ev.  I  SOS;  Lavergne's  H^rs  v.  Bl- 
kinS'  Heirs.  17  La.  220,  222.  228;  Tate  v. 
Penne,  7  Mart  (M.  S.)  BOO;  Ulnor  v.  Tlllot- 
son,  7  Pet.  99,  8  L.  Ed.  621;  Klttrldge  v. 
Hebert  9  La.  Ann.  164.  Besides,  we  do  not 
see  that  tbe  question  here  raised  Is  of  any 
great  concern  to  plaintiffs,  and  this  Is  ad- 
mitted by  their  counsel,  as  shown  by  tbe  fol- 
lowing extract  from  bis  brief:  "We  are  not 
concerned  with  tiie  various  conveyances 
through  which  the  defendanta  pretend  to 
claim  titie  from  Jacques  Pecondom.  The 
single  and  only  question  Is,  was  Pecondom 
ever  owner  of  the  land  In  the  boundaries  of 
tbe  survey  of  McCrummen,  made  In  1^; 
1.  e.  was  that  land  severed  from  the  public 
domain  by  tbat  survey?  We  may  state  the 
case  more  pointedly:  Was  the  land  entered 
by  the  plaintiffs  public  land  when  they  en- 
tered It?  If  It  was  not  the  United  States 
was  without  titie,  and  could  convey  none." 
The  fact  that  the  United  States  land  officials 
sold  much  of  the  laud  covered  by  the  Mc- 
Cnimmen  survey  as  public  land  In  the  years 
followhig  that  snrvey  Is  a  circumstance  en- 
titled to  consideration,  but  cannot  be  given 
the  effect  of  determining  this  controvrasy 
against  defendante.  It  may  be  that  parties 
holding  tbe  lands  so  sold  under  the  Pecon- 
dom grant  may  have  deemed  It  easier  and 
cheaper  to  buy  the  goT«iiment  title  than  to 
contest,  and  did  so.  None  of  those  lands, 
nor  any  of  the  parties  to  those  sales,  are  In- 
volved in  the  present  suit.  What  was  left 
of  the  lands  of  the  Pecondom  grant,  as  lo- 
cated by  the  surveys  of  McGmmmen  and 
Pbelps,  did  not  revert  to  United  States,  If 
ever  once  severed  from  tbe  public  domain, 
by  reason  of  the  fact  that  other  lands  em- 
braced within  the  limits  of  the  grant  had 
been  treated  as  public  lands.  Wlutever 
righte  arose  under  the  grant  remained  In- 
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tact  to  the  parties  In  interest  and  tat  pos- 
session, to  be  asserted  in  defense  (as  now) 
should  tbelr  luridings  erer  t>e  questioned. 
Judgment  affirmed. 


aoi  La.) 

HATOB,  Era,  OF  TOWN  OF  NBW IBBRU. 

T.  WEEKS  et  aL    (No.  18,726.) 
(Supreme  Oonrt  of  Lonialana.  Dec  17.  190(k) 

MUNICIPAL  IHPROVBMENTS-ABUTTINO  OWN- 
BRS~UABILiriSS— DETBRUINATION. 

The  aathorit^  to  impose  the  burden  of  the 
constractioD  and  repair  of  Bidewaiks  and  curb- 
ings  npon  abntting  property  not  being  express- 
I7  conferred  at  the  present  time  hj  the  law  and 
the  cbart»  of  the  corporation  of  New  Iberia, 
nor  derived  from  the  terms  of  the  same  by  nec- 
essary implication,  a  mnnicipid  ordinance  di- 
recting such  ImpoBition  is  nitra  Tires  and  T<dd. 

On  Rehearing. 

Consideration  will  be  extended  to  munici- 
pal corporations  with  respect  to  the  errors  of 
omission  and  commission  of  their  representa- 
tives, and  particularly  where  a  question  pre- 
sented as  to  one  citizen  and  property  holder 
exists  as  to  sll  other  holders  of  real  estste  with- 
in the  corporate  limits,  and  shoold  therefore 
be  determined  npon  the  basis  of  a  mle  which 
will  bear  equally  npon  all. 
(Slrllabus  Iqr  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Iberia;  T.  Don  Foster,  Judge. 

Action  by  the  mayor  and  board  of  tmsteea 
of  the  town  of  New  Iberia  against  Miss  Har- 
riet Weeks  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Reversed. 

Voorhles  &  Voorhles,  for  appellants.  An- 
drew J.  Osmmack,  for  appellees. 

BLANCHARD,  J.  Plaintiffs  sne  to  recover 
of  defendants.  Jointly  and  severally,  an 
amount  expended  in  the  construction  of  a 
sidewalk  and  curbing  along  the  front  of  prop- 
erty owned  by  them  Jointly.  An  ordinance 
of  the  town  council  is  pointed  to  as  author- 
izing the  demand  made.  This  ordinance 
makes  It  incnml)ent  upon  property  holders  to 
construct  and  keep  In  repair  the  curbinga 
and  sidewalks  along  streets  in  front  of  their 
property.  It  is  provided  that  when,  in  the 
Judgment  of  the  street  committee,  a  sidewalk 
or  curbing  should  be  constructed  or  repaired, 
and  they  so  determine,  the  mayor  Is  to  no- 
tify the  properly  owner  to  construct  the 
same  or  repair  the  same,  as  the  case  may  be, 
within  20  days.  This  notice  must  'be  In 
writing.  If  the  construction  or  repairing  Is 
not  done  by  tiie  owner  within  20  days,  it  Is 
made  the  duty  of  the  mayor  to  have  It  done 
at  the  expense  of  the  owner.  A  bUl  of  the 
cost  Is  then  to  be  presented  to  the  owner, 
and,  if  be  does  not  pay  the  same  vrlthin  10 
days,  the  ordinance  directs  that  suit  shall  be 
brought.  The  allegation  Is  made  that  the 
street  committee  Judged  it  necessary  that  a 
new  sidewalk  and  curbing  should  be  con- 
structed along  the  front  of  defendants'  prop- 
er^, and,  having  so  determined,  the  notice 
required  by  the  ordinance  was  s^ed  upon 


them;  that,  notwithstanding  this  notice,  de- 
fendants failed  and  neglected  to  have  the 
work  d<»ie;  that  after  tiie  lapse  of  the  20- 
days  delay  the  town  antlunitieB  proceeded  to 
construct  the  improvements  mentioned,  and 
paid  for  the  same:  and  that  due  denuutd  had 
been  made  in  vain  upon  defendants  (or  re- 
imbursement. There  was  Judgmmt  ft»  plain- 
tiffs,  and  defendants  appeaL  The  defense 
against  the  action  Is  that  a  municipal  cm- 
poration  can  exerdse  only  such  powers  as 
are  granted  to  It  expressly  In  Its  charter,  or 
derived  from  the  terms  of  the  same  by  ne<y 
essary  implication;  that  under  the  charter  1 
of  plaintiff  corporation  no  graitf  of  autho^  | 
ity  to  it,  expressly  ot  impliedly,  exists,  sane-  1 
tlonlng  such  an  ordinance  as  the  one  referred  I 
to;  and  that  the  ordinance,  assuming  pow-  < 
ers  not  granted,  la  ultra  Tins,  illegal,  and  I 
void.  . 

Opinion.  I 

Plaintiffs  refer  the  court  to  Act  No.  130  | 
of  the  Acts  of  1898,  as  being  the  present 
charter  of  the  town  of  New  Iberia.  An  ex-  , 
amlnatioD  of  the  act  shows  It  is  one  amend- 
atory of  previous  acts  of  the  general  assem-  , 
biy  relating  to  the  town  and  Its  government, 
and  also  of  certain  sections  of  an  amended  , 
charter  of  the  town  adopted  by  vote  of  the 
people  at  an  election  held  on  the  28th  of 
December,  1880.  No  copy  of  this  charter 
adopted  by  the  people  appears  in  the  tran- 
script. Indeed,  no  reference  is  made  on  be- 
half of  plaintiffs  to  any  charter  or  grant  of 
authority  to  the  municipality,  other  than  the 
act  of  1808.  An  attentive  reading  of  that 
act  fails  to  reveal,  either  directly  or  by  Im- 
plication, the  vesting  In  the  town  or  town 
authorities  of  any  such  power  as  that  claim- 
ed for  the  enactment  and  enforcement  of 
the  ordinance  In  question.  In  fact,  the  lan- 
guage of  the  statute  appears  rather  to  with- 
hold from  than  to  grant  to  the  municipality 
the  authority  to  impose  the  burden  of  the 
construction  and  repair  of  the  sidewalks  of 
the  town  upon  the  owners  of  abutting  prop- 
erty. The  intention  seems  to  have  been  that 
the  expense  of  Improvements  of  this  char- 
acter should  be  a  charge  upon  the  common 
treasury.  For  Instance,  we  find  this;  "It 
[meaning  the  municipality]  shall  hare  the 
power  and  right  of  raising  money  by  imposing 
and  levying  taxes  and  licenses  upon  all  kinds 
of  property,  movable  and  Immovable,  and 
[on]  all  persons,  associations  of  persons,  and 
corporations  pursuing  any  trade,  profession, 
business  or  calling,  except  such  as  may  be 
exempt  from  taxation  and  license  under  the 
constitution  of  the  state,  which  money  so 
raised  shall  be  applied  to  the  improvemenU 
of  the  town,  to  maintain  the  police  thereof 
and  an  efficient  fire  department,  to  making 
openings  and  r^airing  atreeUttidewtUks  and 
bridges  in  and  around  tti6  tounif  and  to  mak- 
ing and  repairing  every  other  improvement 
which  said  corporation  may  deem  neosfsary 
aiidpr(>pier,  and  to  all  other  pQcposeo  to  ^liob 
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the  botrd  [of  trosteeB]  may  be  antbociied  to 
mpp\j  them  by  the  corporaticai  charter." 
UtaUca  otUB.)  Bectl«h  1,  Act  Mo.  ISO  of  1898. 
It  indabltaldr  appean  from  this  that  the 
authority  conferrecl  upon  the  coiporatlui  la 
the  right  only  to  levy  a  general  tax  for  and 
on  account  of  the  conatrnctionB,  improve- 
ments, and  repairs  mentioned;  tbe  coat  of 
aame  to  be  paid  for  out  of  moneya  derlred 
from  this  general  taxation.  Not  a  word  there 
or  elsewhere  In  the  chatter  to  the  eflCect  ttiat 
the  cost  of  patting  down  a  sUtewaUc  and  Its 
curbing  may  be  assessed  against  the  abutting 
property  or  its  owner.  This  would  be  In  the 
nature  of  a  forced  contribution,  and  for  it 
there  must  be  undoubted  authority  delegated 
to  tbe  manldpalll7,  which  la,  at  last,  but  an 
agen^  of  the  soTerelgn  power.  It  Is  a 
principle  onlversally  declared  and  admitted 
that  municipal  oorporatlonB  can  levy  no  tax- 
es, general  or  fecial,  npcn  the  Inhabitants 
<v  their  pmiwrty,  unless  tbe  power  be  plain- 
ly and  unmistakably  conferred.  This  power 
must  be  given  elthw  In  express  terms  or  by 
necessa]?  In^catlon,  and  It  is  not  to  be 
collected  by  doubtful  Inferoices  from  other 
powers,  or  powers  noting  to  other  subjects, 
nor  deduced  from  any  consideration  of  con- 
venience, ezpedleiKsy,  ot  adnntage.  DllL 
Mun.  Corp.  (3d  Ed.)  1  768.  The  authority  to 
municipalities  to  Impose  burdens  of  any  char- 
acter upon  persons  or  pnverty  Is  wholly  stat- 
ntory.  aad»  as  Its  exercise  may  result  In  a 
dlTestttnre  and  transfer  of  property,  It  must 
be  clearly  given  and  strictly  pursued.  Id.  As 
tbe  authority  to  levy  taxes  or  to  make  local 
assessments  doss  not  ezls^  unless  conferred 
by  some  provision  ot  the  constitution  or  by 
an  act  of  the  legislature^  so  It  can  be  exer^ 
cfsed  no  further  than  it  la  clearly  ^ven; 
and.  If  the  mode  In  which  the  autborlty  shall 
be  exerdsed  Is  prescribed,  that  must  be  pur^ 
sued.  Id.  i  768.  Since,  therefore,  sll  the 
powers  of  the  corporation  are  derived  from 
the  law  and  Ito  charter.  It  Is  evident  that  no 
ordinance  or  by-law  of  the  cwporatlon  can 
enlarge  the  same.  It  follows  that,  tbe  au- 
thority to  Impose  contrlbutlonB  or  exactlms 
upon  abutting  proper^  to  meet  tbe  expense 
of  sidewalks  and  curblngs  being  wltbhdd  by 
the  law  and  Ito  charter,  tbe  town  of  New 
Iberia  and  Its  mayor  and  board  of  trustees 
had  no  warrant  to  enact  tbe  ordinance  upon 
which  the  demand  of  this  suit  Is  predicated. 
See  Fayflsouz  v.  Succeral^m  of  De  Chaurand, 
86  La.  Ann.  M7;  Paving  Co.  v.  Watt.  61  La. 
Ann.  1345,  26  South.  7a  Act  No.  186  of  1888> 
entitled  **An  act  for  the  creation  and  gov- 
ernment of  municipal  corporatlonB  throngh- 
ont  the  stete  and  defining  their  powers  and 
duties,"  etc.,  has  no  applicability  to  the  cor- 
poration of  New  Iberia,  for  the  reasra  that 
the  ^ectws  of  the  town  have  never  voted  to 
bring  tbe  municipality  under  the  provisions 
of  tbe  act.  as  required  by  section  40  thereof. 
Neither  can  the  corporation  act  In  this  In- 
stance under  the  authority  of  Act  No.  127  of 
iStiO,  which  Is  a  general  law  conferring  pow- 


ers on  municipal  corpwatlons,  and  limited  to 
oertsln  purpMe^  for  the  reason  that  sectUai 
6  thereof  expressly  exdndes  the  space  allot- 
ted for  sidewalks  or  banquettes  from  the 
operation  of  the  statute. 

The  judgmmt  i^tealed  fnmi  Is  nroneons. 
and  must  be  reversed.  Accordingly  It  Is  or- 
dered and  decreed  that  the  same  be  avoided 
and  annulled,  and  that  the  demand  of  the 
plaintiffs  be  rejected,  with  costs  In  both  courts. 

On  Application  for  Bdiearlng. 

(Feb.  4.  1901.) 

MONROE.  J.  Counsel  for  plalntttts.  In  bis 
brief  for  rehearing,  says:  "The  plaintiffs 
and  appellees  *  *  *  contend  that  the 
judgment  •  •  *  Juat  rendered  In  this  case 
la  wroneous,  not  through  any  fault  of  this 
court,  or  through  any  fault  or  negligence  of 
the  plaintiffs.  *  *  *  but  for  the  reason 
that  tbe  clerk  of  the  tower  court,  through  an 
error  on  his  part;  beUevlng  that  Act  180  of 
the  Acts  of  the  Qeneral  Asaembl;^  [of  1868] 
*  *  *  contained  the  entire  cbartw  of  the 
town  of  New  Iberia,  refwred  this  hoimrable 
court  to  that  act.  Instead  of  Indudliv  to  the 
transcript  the  amended  charter  of  tbe  dty  of 
New  Iberia,  as  Introduced  to  evlden<»  upon 
tbe  trial,  which  charter  amfers  upon  the 
mayor  and  trustees  of  the  town  of  New  Ibe- 
ria the  right  to  comptf  property  owners  to 
build  sidewalks  In  front  ct  their  respective 
properties  at  their  own  expais&  Tour  hon- 
ors will  note  that  stoce  your  decision  In  this 
case  tbe  plaintiffs,  for  tlw  first  time  having 
learned  that  the  charter  of  the  town  of  New 
Iberia  waa  omitted  from  the  transcript  of 
aj^pal,  have  secured  the  sworn  statement  of 
the  deputy  derk  of  court  who  made  the 
trausorlpt,  showing  how  the  omission  occur- 
red, and  also  the  sworn  statement  of  the  at- 
tnney,  showing  that  It  was  Impossible  for 
him  or  tbe  plaintiffs  In  this  suit  whom  he 
represented,  to  know  that  the  transcript  of 
appeal  did  not  conteto  the  charter  of  the 
town  of  New  Iberia:  and  to  these  affldavlto 
la  axmexeA  a  copy  of  the  amended  charter 
of  the  dty  of  New  Iberia,  as  It  was  Intro- 
duced to  evidence  to  this  suit  upon  the  day 
of  the  trial.  Plaintiffs  further  contend  that 
a  rehearing  should  be  granted  for  the  lesr 
son  that  amendmoit  4  of  Hw  amended  cbar- 
tet  of  the  dty  of  New  Iberia,  wbldi  waa 
adi^ted  by  a  vote  of  the  peoplo  on  the  28tb 
day  of  December.  188^  and  which  section 
has  not  been  modified  or  altered  by  any  sub- 
sequent enactment  and  which  was  re-enac^ 
ed  to  section  1,  Act  88  of  1000,  ctmten  tbe 
necessary  powers  upon  the  munldpal  au- 
thorities to  compel  property  owners  to  build 
their  sidewalks  at  thdr  expense,"  ete.  The 
appended  affidavit  of  the  deric  seto  fortb 
that,  through  error,  he  omitted  to  Include 
to  the  transcript  the  amended  diarter  of  the 
town  of  New  Iberia,  "which  was  Introduced 
to  evidence  on  the  trial.  •  *  *  beUevlng 
that  Act  180  of  1808  tocluded  the  entta:»  char- 
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ter  of  tbat  town,  and  that  the  transcript, 
when  made,  wu  handed  to  the  appellaiiu, 
and  was  not  aubmltted  to  the  appellees,  who 
are  not  responalble  for  the  omission  mea- 
tioned."  And  he  attaches  to  his  altidaTlt  a 
pamphlet  which  he  describes  as  a  certified 
copy  of  the  amended  charter  of  the  city  of 
New  Iberia.  The  affidavit  of  the  counsel  for 
the  appellees  states  that  upon  the  trial  in 
the  lower  court  he  introduced  In  evidence 
the  amended  charter  of  the  city  of  New  Ihe- 
ria,  "which  is  printed  In  pamplilet  form," 
and  that  the  clerk  omitted  the  same  from 
the  tranBcrlpt  without  his  knowledge,  and 
tbat  he  did  not  know  of  such  omission  until 
the  case  had  been  decided  In  this  court.  He 
therefOK  prays  for  a  rehearing,  and  also 
asks  that  this  court  consider  the  evidence 
thus  supplied  as  though  it  had  t>een  Includ- 
ed In  the  original  transcript.  The  transcript 
was  completed  October  16.  1900,  and  filed  in 
this  court  November  14th,  and  the  brief  of 
the  counsel  was  filed  upon  December  6th  fol- 
lowing. There  would  seem  to  have  been 
ample  time,  therefore,  within  which  the 
counsel  might  have  ascertained  whether  the 
transcript  as  tbuB  filed  contained  the  prin- 
cipal evidence  upon  which  he  relies;  and 
we  are  of  (pinion  that  it  was  incumbent 
upon  him,  as  a  prerequisite  to  the  argument 
of  the  case,  to  inform  himself  upon  that  sub- 
ject.* Aside  from  this,  the  note  of  evidence 
which  we  find  In  the  record,  taken  In  con- 
nection with  the  Indorsements  upon  the 
pamphlet  called  "The  Amended  Charter  of 
the  City  of  New  Iberia,"  which  is  attached 
to  the  application  for  rehearing,  makes  It  a 
question  of  some  doubt  as  to  what  was  In- 
tended to  be  introduced  or  filed  in  evidence 
at  the  time  of  the  trial,  and  we  are  Inclined 
to  think  that  this  question  was  Improperly 
left  to  be  determined  by  the  clerk.  The  note 
of  evidence  reads:  "Introduced.  Certified 
Copy  of  Amended  Charter  of  New  Iberia, 
marked  *J.' "  And  at  another  place  In  the 
transcript  we  find  the  following  entry,  to 
wit:  "Amended  Charter  of  the  City  of  New 
Iberia.  See  act  of  general  asembly  of  the 
state  of  Lonlslana  of  1898.  Filed  in  evidence. 
In  re  8,892,  marked  *J.' "  The  transcript, 
however,  contains  no  charter  of  any  kind, 
amended  or  otherwise,  and  no  aj^reement  to 
the  eCTect  that  the  acts  of  the  general  assem- 
Uy  Bhonld  be  referred  to  In  the  bound  vol- 
umes; and  that  it  was  not  intended  'that 
tbey  should  be  so  referred  to  follows  from 
the  fact  that  what  purports  to  be  the  amend- 
ed charter  of  the  dty  of  New  Iberia  was 
offered  in  pamphlet  form,  and  the  offer  thus 
made  la  relied  on  as  the  basis  of  the  present 
application  for  rehearing.  Examining  the 
pamphlet  in  question,  which  Is  said  to  be  tbe 
identical  one  offered.  Introduced,  and  filed  on 
the  trial,  we  find:  First,  that  it  is  not  cer- 
tified, though  the  offer  calls  for  a  "certified 
copy":  second,  that,  while  It  bears  the  In- 
dorsement "Filed  la  evidence  Jn^  11th,  1900, 
In  re  Mayor  A  Board  ot  Tmsteea  n.  Har- 


riet Weeks  et  als..  No.  8,892,  marked  'Pltff. 
J.,' "  It  also  bears  the  Indorsement,  In  the 
same  handwriting,  "Becelved  I>ea  20th. 
1900,"  and  neither  of  these  indorsements  has 
any  slenatnre  attached.  The  face  of  the  doc- 
ument does  not,  therefwe,  show  that  It  was 
filed  at  date  of  the  trial,  but  rather  Indicates 
that  it  did  not  reach  tbe  hands  of  the  clerk 
of  the  trial  court  until  after  tbe  transcript 
of  appeal  had  been  lodged  in  this  court  But 
not  only  Is  the  pamphlet  not  certified,  which 
assuredly  was  not  the  fault  of  the  clerk,  and 
not  only  does  It  not  appear  to  have  been  filed, 
bat  it  does  not  contain  the  law  upon  which 
the  plaintiff  reliea;  the  particular  section  in 
question  having  beoi  amended  and  re-enact- 
ed as  section  1  of  Act  No.  83  of  1800.  which 
act  it  Is  not  pretended  was  either  offered. 
Introduced,  or  filed  In  evidence,  or  referred 
to  or  relied  on  in  argument  Tbe  question 
presented,  howevw,  is  one  which,  while  af- 
fecting in  the  instant  case  lAe  mnnldpal 
corporation  in  its  relations  with  only  a  sin- 
gle citizen,  really  exists  as  to  every  owner 
of  real  estate  within  the  corporate  limits. 
It  is  therefore  particularly  desirable  Uiat  it 
should  be  correctly  detwmlned.  In  order  that 
the  rule  to  be  established  shall  bear  upon  all 
alike.  Under  these  circumstances,  and  In 
view  of  the  established  precedents  authoris- 
ing especial  consideration  to  be  extended  to 
municipal  corporations,  the  final  Judgment 
herein  rendered  will  be  so  far  amended  as 
to  make  it  a  Judgment  of  nonsuit  Mlllau- 
don  V.  First  Municipality,  1  La.  Ann.  215; 
Delablgarre  v.  Second  Municipality,  8  La. 
Ann.  230;  Police  Jury  v.  McDonogh,  4  La. 
Ann.  362;  Hassard  v.  Second  Municipality, 
7  La.  Ann.  495;  Carondelet  Canal  Nav.  Co. 
V.  City  of  New  Orleans,  44  La.  Ann.  396.  10 
South.  871;  Olty  of  New  Orleans  v.  Werleln. 
60  I^  Ann.  1256.  24  South.  282.  And  It  te 
BO  ordered.   Rehearing  refused. 

BREAUX,  J.,  takes  no  part 


(104  La.) 

McGILLIARD  et  al.  v.  DONALDSONVILLB 
FOUNDRY  &  BIACHINE  WORKS.  Limit- 
ed (ROBERTS  et  aL,  Interreners.  Now  18,- 
620).i 

(Supreme  Court  of  Lonlslana.   Dec  17,  1900.) 

COKPORATION— APPOINTMENT  OF  RECBUTBR— 
DISQUALIFICATIONS— OBJECTION 
or  CREDITORS. 

The  bnsiness  of  the  corporation  was  going 
to  min.  Two  of  the  stockholders  petitioned  for 
the  appointment  of  a  receiver,  and  asked,  in 
accordance  with  a  resolution  of  the  board  of  di- 
rectors, for  the  appointment  of  petitioner, 
whose  name  was  mentioned.  He  was  appoint- 
ed. Two  of  the  creditors  of  the  corporation  at- 
tacked the  appointment  on  various  grounds: 

t.  Becanne  the  receiver  appointed  Is  a  stock- 
holder, and  has  an  interest  opposed  to  that  o< 
tbe  creditors.  (a>  Intnest  of  a  irtoekholder  Is 
not  necessarily  an  objeetitm.  Id  ^otecting  his 
own  biteresta  in  a  proper  manner,  he  most  pro- 


^  Rabearioa  Anted  rabmarr  <  V^-^ 
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t«ct  that  ot  the  creditors  and  ottier  interested 
parties. 

2.  Becatiae  the  recelTer  has  bem  a  n^ilgent 
•tockholder,  and  has  not  heretofore  protected 
his  own  interests  as  a  stockholder,  (a)  Stodc- 
holders  are  not  supposed  to  assume  manage- 
ment and  direction  of  the  corporation.  Bad 
management  of  the  officers,  with  which  they 
had  nothing  to  do,  is  not  to  be  charged  to  them. 

3.  Because  the  receiver  resides  in  another 
parish,  and  at  some  distance  from  the  works 
of  the  corporation,  (a)  The  law,  in  matter  of 
the  appointment  of  a  receiver,  does  not  seem 
to  contonplatft  parish  lines  as  an  objection. 
That  issne  in  not  raised  by  the  pleadings.  As 
relates  to  distance  of  the  receiver's  domicile, 
the  court  will  not  assume  beforehand  that  it 
will  be  a  continuing  laterferrace  with  proper 
management  Under  the  law,  the  district 
court  11  to  have  aa  eye  to  the  proper  operation 
of  tiie  defendant  corporation.  The  court's 
agent  has  been  sheeted  with  that  object  in 
view.  Without  a  preponderance  of  proof  of 
error  in  naming  a  receiver,  the  appmntment 
will  not  be  annnlled. 

4.  The  opposing  creditors  have  raised  a  num- 
ber ot  issuea  regarding  the  irregularity  of  the 
proceedings,  (a)  Thej  have  admitted  the  ne- 
cessity of  appointing  a  receiver,  and  thereby 
cured  all  defects.  If  any  existed,  to  the  pro- 
ceedings looking  to  the  appointment. 

^Byllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Aflcenglon;  Panl  lAche.  Judge. 

Stdt  by  William  McGllllard  and  M.  M. 
Neams  and  others  against  the  DonaldsonvlUe 
Fonndry  ft  Machine  Works.  Limited.  Rob- 
erts ft  Cki.  and  others  Intervene.  Judgment 
for  plalDtlffs,  and  Interveners  appeal.  Af- 
firmed. 

EOfflDDd  Maurln.  for  appellanta.  Richard 
McCnUoh,  tor  appellees. 

BREAUX,  J.  This  is  a  suit  bnmgbt  by  two 
stockholders  and  a  creditor  of  the  Donald- 
sonvlUe Foundry  &  Machine  Works,  Limited, 
for  the  appointment  of  a  receiver  to  take 
charge  of  the  prc^rty  and  business  of  the 
corporation,  which  appointment  is  opposed 
by  the  iDterveners  and  appellants  (creditors 
of  the  corporation).  It  seems  that  at  a  meet- 
ing of  the  board  of  directors  of  this  company, 
held  on  the  27th  day  of  June,  1900,  a  reso- 
lution was  adopted  setting  forth  that  the  i 
cori>oratlon  was  unable  to  meet  Its  obllga-  | 
ti<»is,  and  asking  that  M.  M.  Neams,  one  of  | 
the  petitioners  for  the  appointment  of  a  re-  i 
celver,  be  appointed  to  that  position.    The  ! 
othpr  petitioner  Is  William  McCLlllanl.   The  i 
creditor  who  also  petitions  for  this  appoint- 
ment Is  the  Ramsey  ft  SIckemeler  Company, 
a  corporation  domiciled  In  Missouri.    These  I 
petitioners  for  the  appointment  of  a  receiver  i 
charge  that  for  some  time  past  their  rigbta 
aa  8tockh(^derB  and  creditors,  respectively,  i 
of  the  DonaldsonvlUe  Foundry  ft  Mnchlae  ; 
Woifes,  Limited,  have  been  exposed  to  total 
loss  by  the  bad  management  of  Its  officers;  ' 
that  they  contracted  many  debts,  a^greirat-  | 
Ing  a  comparatively  large  amount  beyond 
ilie  ability  of  the  corporation  to  meet;  that 
the  officers  conceal  the  amount  of  the  In- 
debtedness of  the  corporation;  that  at  least 
one  of  Its  dmfts  was  protested,  and  that,  1b 


oonseqoence  of  Its  embarrassed  condition,  the 
buaiuess  of  the  company  has  greatly  suffered; 
that,  despite  all  this,  the  officers  are  con- 
tracting new  debts;  that  the  indebtedness 
already  amounts  to  about  $10,000,  and  abso- 
lute insolvency  is  bound  to  ensue,  unless  a 
change  la  brought  about  through  the  Instru- 
mentaUty  of  the  courts.  At  the  instance  of 
I>etitlonea«,  iMroper  service  was  made  on  the 
corporation  of  demand  for  It  to  show  cause 
why  M  M.  Neams  should  not  be  appointed  re- 
ceiver. The  petition  for  the  app<Mntmeot  is 
sworn  to  by  the  oath  of  petiti<mera*  attor- 
ney. Roberta  ft  Co.,  a  commercial  firm,  and 
Stream  and  Glbbeus,  both  creditors  of  the 
corporation,  filed  an  Intervention,  praying 
that  a  disinterested  person  be  appointed;  that 
some  one  be  appointed  who  has  no  Interest 
In  the  corporatl(Hi.  The  testimony  admitted 
on  the  trial  of  the  rule  shows  that  about 
two  years  ago  the  management  bad  not  been 
satisfactory  to  the  directors  and  the  sbare- 
bolders.  Inaolvoner  was  the  threatened  con- 
dition, as  the  amount  of  the  debts  was  nearly 
equal  to  the  amount  of  the  assets.  But  we 
wiU  not  dweU  upon  the  subjects  of  misman- 
agement and  insolvency,  for  the  reason  that 
it  is  not  formally  denied.  All  concerned  agree 
in  averring  that  the  condition  calls  for  the 
appointment  of  a  receiver.  The  board  of  di- 
rectors nnanlmously  adopted  a  resolution  re- 
questing the  court  to  appoint  M.  M.  Neama. 

We  have  seen  that  appeUants  also  ask  for 
the  appointment  of  a  receiver,  but  stoutly 
oppose  the  appointment  of  M.  M.  Neams,  one 
of  the  apirellees,  who  Is  one  of  the  stockhold- 
ers. The  grounds  of  the  opposition  to  this 
appointment  are  that  his  appointment  will 
be  detrimental  to  the  interests  of  the  cred- 
Iton;  that  he,  bting  Interested  as  a  stock- 
holder, wlU  have  an  eye  to  his  own  Interests, 
and  not  to  those  of  the  creditors;  that  be 
has  entered  Into  an  agreement  with  the  stock- 
holders of  the  corporation  to  secure  bis  ap- 
pointment adversely  to  the  creditors.  These 
are  the  allegations  of  the  Interveners.  No 
evidence  was  Introduced  to  sustain  them, 
except  of  the  mere  fact  that  M.  M.  Neams 
Is  a  stockholder.  This,  of  itself,  is  not  suf- 
ficient to  render  him  Incompetent  to  dis- 
cbarge the  duties  of  receiver. 

The  appointment  of  a  receiver  should 
stand  until  it  Is  made  evident  that  he  is  not 
a  proper  person.  Hyde,  Rec.  p.  65,  8  Or- 
dUiarlly,  the  fact  that  a  receiver  has  an  in- 
terest Is  a  recommendation  that  he  will  safe- 
guard the  Interests  of  his  fellow  stockholders 
as  well  as  his  own.  There  may  be  excep- 
tions rendering  It  prudent.  In  a  business  point 
of  view,  not  to  appoint  a  stockholder.  This 
case  Is  not  brought  within  any  ^ceptlon. 
We  will  not  assume,  without  testimony,  that 
the  one  appointed  is  not  a  proper  person 
exclusively  because  he  is  a  stockholder. 

He  was  never  an  officer  of  the  corporation, 
and  there  Is  nothing  in  the  record  giving  color 
even  to  appellants'  charge  that  as  a  stock- 
holder, he  has  taken  part  In  any  ot  the  mis- 
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manasemuit  of  the  corporation.  We  hare 
not  found  in  idalntiffB'  petition,  and  in  the 
resolotion  of  the  board  ot  directors  asking  for 
1^  appolntmrat  of  a  recelrer,  to  which  we 
bare  already  referred,  the  eridence  of  the 
collusion  between  the  plaintiffs  and  defend- 
ants for  which  fnterrenera  and  appellants 
contend.  True,  one  ot  the  petitioners  is  the 
vice  president  If  he  has  been  negligent  In 
not  asserting  his  authority  as  an  officer  to 
prevent  mismanagement,  this  in  no  way 
can  affect  the  rights  and  Interests  of  the 
other  plaintiff,  who  has  nothing  in  common 
with  his  co-^aintift  sare  that  the?  have 
united  In  a  petition  to  obtain  the  appolnbment 
of  a  receiver.  We  are  Informed  by  the  tes- 
timony that  be  Is  a  well-known  engineer, 
and  enjoys  a  good  reputation  tax  capacity  as 
a  mechanic  and  integrity  as  a  man.  It  Is 
urged  by  the  appellants  that  he  is  not  a 
bookkeeper  or  accountant  This  objection  Is 
completely  met  by  the  proof  that  he  Is  Intel- 
ligent, and  has  been  fairly  eucceasfol  In 
business. 

The  court  Is  charged  to  see  to  the  proper 
administration  of  the  affairs  of  this  corpora- 
tion. It  has  selected  this  receiver  as  Its 
agent.  In  this  selection  It  must  be  vested 
with  some  discretion  which  should  remain 
undisturbed  when  it  has  been  enrdsed,  un- 
less it  be  manifest  that  an  error  has  been 
committed.  "And  It  may  be  asserted  as  a 
general  rule  that,  to  Induce  an  appellate 
court  to  Interfere  with  the  decision  of  an  In- 
ferior tribunal  In  the  selection  of  a  receiver. 
It  iB  necessary  to  show  some  overwhelming 
objection  In  point  of  proiffle^,  or  some  fata] 
objection  upon  principle,  in  the  person  nam< 
ed."  Hyde.  Bee.  (Sd  Bd.)  p.  67,  i  65. 

There  are  no  great  disputes  between  the 
parties,  as  we  take  It  but  even  In  case  of 
great  dispute,  there  is  support  for  holding 
that  the  fact  that  one  of  the  parties  In  Inter- 
est and  to  the  dispute  has  been  appohited 
receiver  does  not  afFord  groimd  for  reversing 
the  appointment  made  by  the  court  of  the 
first  Instance; 

The  appellants  In  their  brief  urge  as  an  ob- 
jection that  Ibe  racelTer  heretofore  appointed 
Is  a  nonretidaot  ot  tba  parish.  The  pleadings 
do  not  raise  the  objection.  They  are  en- 
tirely silent  regarding  the  residence  of  the 
receiver.  We  will  not  therefore,  pass  upon 
an  objection  raised  only  in  argument,  which 
should  be  of  no  force  unless  pleaded.  We 
will  state,  however,  that  If  the  leeetree  re- 
sides at  a  great  distance  from  the  property 
of  which  he  has  control.  It  may  prove  delrl- 
mraital  to  the  Intereste  of  the  company.  In 
the  {ffCsent  condition  of  affairs,  however, 
and  wltb  the  pleadings  and  evidence  before 
VB,  we  viill  not  decide  the  question  adverse 
to  the  appointment  which  has  been  made. 
Our  Brother  of  the  district  court  who  has 
the  matter  In  charge  is  Invested  with  au- 
thority to  require  reports  and  accounte,  and 
will  not,  we  take  it,  permit  an  Interest  vir- 
tually under  his  control  to  suffer  loss  be- 


cause of  the  mlsmanagemait  arising  out  of  ' 
the  absence  of  the  receiver  he  lias  appointed 
to  administer  the  business  of  the  corpwatioi) 

propM-ly. 

Interveners  and  appellants  have  raised 
technical  objections  to  the  proceedings  insti- 
tuted for  the  appolntmttit  of  a  receiver,  socli 
as  that  the  petition  Is  not  supported  a 
sufficient  oath,  aa  it  does  not  appear  that  the 
attorney  took  the  proper  oath  for  his  client 
in  ills  absence;  that  the  restriuticHk  of  the 
board  of  directors,  to  which  we  have  before 
referred,  Is  not  such  as  the  law  requires;  and. 
finally,  that  plaintiffs  and  ^pellees  bave  no 
cause  ot  action.  The  interveners  and  appel- 
lants having  themselves  admitted  the  neces- 
sity of  an  appointment  of  a  receiver,  and, 
having  made  i^pllcatkm  for  anotlier  appoint- 
ment than  that  made,  are  not  In  a  poslti<m 
to  urge  successfully  that  the  proceedings 
for  an  appointment  are  null,  because  of  de-  I 
feet  or  deficiency  In  the  ideadlngs.  As  re- 
lates to  the  appointment  made,  considered  ai 
an  original  question,  we  think,  with  the  evi- 
dence before  us,  that  the  appointment  of  tee 
agent  selected  by  the  court  should  remalB 
undisturbed,  as  there  Is  nothing  to  Indicate 
that  there  will  be  the  least  ImiHroper  man- 
agement For  the  reasons  assigned,  it  is  or 
dered,  adjudged,  and  decreed  that  Uw  Judg- 
ment appealed  from  la  affirmed. 


a04  lA.) 

BEN-BDICT  et  aL  v.  HOUCBS.  (Mo.  18,450.) 
(Supreme  Oourt  of  Louidana.   Dec.  17,  IMOJ 

LLAJBILITT  OF  COMMUNITY— LEGAL  SBHVICB8 

TO  WIFE.  I 

The  fee  of  the  attorney  of  the  wife,  wbo 
has  successfully  prosecuted  to  Judgment  a  salt 
for  separation  from  bed  and  board  and  sepan- 
tloo  of  property  against  her  husband,  is  a  just 
and  vaud  charge  against  the  community*  and 
may  be  recovered  on  a  qoantam  mmrnit 

Breaux,  J.,  disBentlng. 

(Syllabus  by  the  Court) 

GerUorarl  to  court  oi  appeals.  pariCh  of  Or- 
leans. 

Action  by  W.  S.  Benedict  and  others  aguicst 
John  Holmes.   Judgment  for  defendant  was  i 
affirmed  by  the  court  of  appeals,  and  plaln- 
tlffs  bring  certiorari.  Beversed.  | 

Robert  O.  Dugu3,  for  plaintlffl.  Flaikerson  I 
ft  Tobhu  for  d^endant  I 

WATKINB,  J.   The  object  of  Che  suit  b  ; 
the  respond«it  court  was  a  reooreiy  by  tee 
plainUffs  of  the  mm  of  f2,000  from  tbe  defend.  , 
ant  as  the  amount  ot  their  attorney's  ten  In- 
curred by  his  wife  In  a  suit  fbr  separation  from 
bed  and  board  and  of  property  against  hbn. 
snd  wherein  she  obtained  a  final  Judgment  of 
this  court  on  both  of  her  demands;  but  the  le- 
sult  of  that  suit  was  adverse  to  their  claims  | 
and  pretensions,  the  same  having  been  disal- 
lowed by  the  reapondmt  court  oa  tbe  groimd 
that  tbe  wife  had  not  the  power  or  legal  ri^t 
to  cbai^  the  legal  commuifity,  between  ber 
and  her  husband  with  tbe  fee^  of  connad  rei- 
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dmd  fa  her  behalt  and  isalnst  bis  wlU  u 
had  and  master  of  Uie  conununltr.  bat  she 
Is  boood  separately  therefor.  It  aivears  that 
la  1896  Mrs.  AvaUiie  Ober  Holmes,  wife,  filed 
snU  agslnst  her  husband,  John  Holmes,  for  a 
aeparadoB  fmn  bed  and  board,  and  demanded 
a  dlsKdntton  of  the  conunnidty.  The  defend- 
ant answered,  denjriag  the  plalntlfC's  ali^a- 
tloos.  and  demanded  that  her  suit  be  dlsmbw- 
«d;  and  by  way  of  reconvention  he  demanded 
s  sepsEatiott  from  bed  and  board  from  his  wife, 
and  a  llqnidatltm  and  settlement  of  the  com- 
moBl^.  Oa  the  trial  ta  ttte  district  eoort  the 
demsnds  of  tht  plalnUfl  were  rejected,  and 
ttiase  of  the  defendant  sustained;  bat  on  the 
ptalntKra  jquieal  her  demands  were  sustained, 
and  diose  of  defendant  rejected,  at  his  coat 
After  that  deeree  became  final  John  Holmes 
and  his  wUe  made  a  compromise  and  extrajn* 
dldsl  UqoldattoB  and  settlement  of  the  Jndg- 
meat  aad  of  the  oommnnlty  by  his  ipwfctpg  a 
paymoit  to  her  of  the  sum  of  90,000,  In  coo- 
dderatloB  of  which  she  waived,  renounced,  and 
aliandoned  all  of  her  Interest  In  the  community 
and  in  said  iudgmeat;  and  die  anbseaueatly 
ranoved  tram  the  state,  without  tiie  knowl- 
edge of  the  relators,  and  witboat  maUns  any 
payment  for  their  services.  Thereupon  the 
plaintiffs  InsUtnted  tbelr  salt  against  the  de- 
fendant. John  Holmes,  hnsband,  as  head  and 
master  of  the  community,  for  the  profesdonal 
services  they  had  rendered  his  wife;  and  on 
tihe  trial  In  the  district  court  tbelr  donandfl 
were  rejected,  and  the  resSKHident  conrt  afllrm- 
ed  its  Judgment. 

The  question  fw  us  to  determine  Is  whether 
the  JudgmMit  thus  rendered  Is  In  violation  of 
law  and  the  settled  Jurisprudence  of  this  court; 
or,  Ig  other  words.  Is  the  fee  of  the  wife's 
monsel  In  a  suit  successfully  prosecuted 
axainst  her  hnsband  for  a  separation  from  bed 
and  board  and  the  Uqaldatltm  of  the  com* 
muDlty  a  legal  charge  against  tbe  community. 
The  respondent  court  relied  exclusively  upon 
Todcer  v.  Cnrlln,  14  La.  Ann.  734.  as  its  ao- 
thority  fbr  the  rejection  of  the  plaintiff's  de- 
mands. In  tlmt  case  the  plaintiff  broogbt  suit 
agahist  hnsband  and  wife  Jointly  for  the  re- 
covery of  bis  fte  as  attorney  for  the  wife  In 
her  suit  against  the  husband  for  a  divorce,  and 
Id  the  district  coturt  he  obtained  Judgment 
against  both;  but  on  the  husband's  i^ipeal  that 
Jndgmeit  was  reversed.  The  contention  of  the 
an»eUaat  was  **that,  ss  the  services  were  rm* 
dered  to  tiie  wife  alone,  they  ought  to  be  paid 
for  out  of  her  separate  estate,  and  not  out  of 
the  community";  while  the  appellee  "eon- 
tended  that  the  debt  was  contracted  during 
the  existence  of  the  community,  and  Is  a  debt 
of  the  commnntty."  The  conrt  held:  (1) 
That.  Inasmuch  as  the  law  has  given  the  hus- 
band, as  head  and  master  of  the  community, 
"absolute  contrcd  over  the  debts  and  contracts 
of  the  community,  and  no  one  can  pretend  to  a 
ddit  against  the  community  *  *  *  In  vlr^ 
tne  of  contract  without  his  cmisent."  the  wife 
was  without  power  to  enter  Into  a  contract  with 
the  attorney  for  conyiensaUoa  tor  his  protes- 
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slonal  services,  and  bind  tibe  community  there* 
for;  (2)  that  "the  plaintiff,  as  attorney  of  the 
wife,  could  not  claim  under  a  qoaal  contract 
on  the  ground  that  she  had.  In  instituting  a 
divorce  suit  against  her  husband,  so  managed 
the  business  of  Hie  commonlty  as  a  negotlorom 
gestor,  as  it  had  been  benefited  thereby,  be* 
cause  she  acted  dlrectty  against  his  will,  and 
intended  to  Injure  and  destroy  the  community." 
But  In  the  ordinal  case  of  Trowbridge  t.  Car- 
Un.  12  La.  Ann.  88&,  the  court  found  both  pais 
ties  In  fault,  and  injected  tiie  re^ectlve  de- 
mands of  both  parties  for  a  divorce.  Under 
such  a  state  of  facts  it  may  wdl  be  that  the 
wife  did  not  Ufd  the  commnnl'^  t^^  her  con- 
tract with  her  attorney,  and  that  she  could  not 
make  dalm  against  the  community  for  his 
services  on  the  score  that  It  had  been  benefited 
thereby,  her  suit  having  fSUed  of  its  purpose, 
and  the  community  having  remained  Intact, 
aad  the  engagement  having  been  made  against 
tbe  husband's  will.  But  relator's  comud  con- 
tend that  no  such  state  of  facts  exists  In  the 
Instant  case,  but  an  altogether  different  one; 
that  the  wife  brought  suit  for  a  separation,  and 
her  husband  resisted  her  demand,  and  claimed 
a  Judgment  of  separation  against  hen  that  tbe 
district  Judtee  rejected  her  demsnd  and  sustain- 
ed his,  but  on  the  wife's  appeal  the  terms  of 
the  decree  were  reversed  and  judgment  was 
pronounced  In  &Tor  of  the  wife  and  against 
the  hnsband,  decredng  a  separation  and  a  dis- 
solution of  the  commtmity;  that,  the  commu- 
nity having  been  Judldall^  terminated  through 
the  Instrumentality  of  her  suit  the  fees  of  her 
counsel  are  a  le^timate  chargie  against  the 
community,  and  mast  be  liquidated  tbe 
hnsband  out  of  its  assete.  That  pn^ltlrai  Is 
strengthened  by  the  tact  that  both  the  husband 
end  wife  made  reciprocal  demands  for  a  sepa- 
ratlm  and  dlssolntlon  of  the  community;  and* 
each  hi  turn  had  obtained  a  Judgment  to  that 
effect  In  his  and  her  fiivor.  respectively.  Both 
the  husband  and  wife  are  conclaslvely  bound' 
by  their  Jadldal  admissions  to  the  effect  that 
a  separation  and  dissolution  of  community 
wen  both  desirable  and  npcessary.  Had  the 
wife  withdrawn  her  demand  after  that  of  the 
bnsbsnd  had  been  filed,  a  had  she  prosecuted 
no  appeal,  there  would  have  still  existed  a 
valid  Judgihent  of  separation  and  dissolution  of 
community  at  Qie  husband's  request  against 
the  wife  under  an  anthorlsatton  of  the  court. 
Such  being  the  case,  it  cannot  be  reasonably 
contended  that  tbe  expoise  of  the  proceedli^ 
should  be  borne  by  tbe  wife  out  of  her  separate 
estote.  It  Is  quite- true  that  tbe  wife  is  with- 
out power  to  contract  debts  that  will  bind  the 
community  during  Its  exlstoice;  and  It  Is  for 
that  cause  she  does  not  become  personally 
bound  fbr  community  debts  which  have  been 
ccmtractsd  by  tbe  buSband,  she  being  permitted 
to  make  a  raianclatkm  after  tbe  dlssolntlon  of 
the  community.  Hence  the  court  hdd  In 
Tucker  v.  Carlln  that  the  husband  was  not 
bound,  either  contractually  or  quasi  contractu- 
ally, for  the  payment  of  the  wife's  attorney's 
fees  in  a  divorce  suit  she  bad  unsucc^fuUy 
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prosecuted  sgalnit  him;  the  commTUilty  not 
baring  been  dlnolTed.  The  wife  bu  a  lecog- 
nlxed  legal  right  to  Institute  against  ber  bus- 
band  a  suit  for  dlTOTce  or  separation  of  prop- 
arty  upon  grounds  that  are  qteclfled  In  ttie  Uiw; 
but.  If  she  cannot  chaige  her  attonwy'B  fees 
and  cost  against  the  assets  of  the  community 
In  the  event  she  obtains  a  decree  of  s^aratlon 
and  dissolution,  the  right  Is  practically  a  bar- 
ren one,  U  she  possesses  no  s^tsrate  property. 
It  the  husband's  course  at  conduct  be  such  as 
to  Justify  the  dissolution  of  the  marriage  and 
the  dissolution  o£  the  community  on  the  peti- 
tion of  the  wife,  It  would  seem  that  In  such 
case  the  cost  and  attorney's  feef  Incident  there* 
to  ought  to  go  against  the  community  assets  In 
the  course  of  Its  liquidation,  or  against  the 
husband  personally  if  be  takes  the  same  to 
himself.  In  tiie  instant  case  the  husband  paid 
bis  wife,  subsequent  to  the  rendition  of  Judg- 
ment ♦6,000  In  compromise  and  full  satlsfac- 
tioa  Ql  her  communis  half  interest;  but  the 
proof  shows  that  her  interest  was  really  much 
larser  than  the  sum  aihe  received.  But  In  any 
event  no  octrajudldal  settlement  could  con- 
clude or  bar  the  rl^ts  of  community  credit 
on,  especially  when,  as  In  tills  case,  the  hus- 
band must  have  known  of  the  serrlces  of  his 
wife's  attom^B. 

In  Tudter  t.  Garlln,  stqira,  the  court  gave 
the  followhig  illustration  of  the  view  tbey  ei^ 
tertalned  thus:  "Again,  the  fees  of  the  attox^ 
ney  may  be  assimilated  to  the  costs  In  this 
class  of  cases,  which,  where  the  wife  folia  \n 
her  action,  are  goierally  decreed  against  her, 
and  not  against  the  community.  *  *  *  It 
she  can  be  made  respraislble  for  the  costs,  In 
like  manner  she  m^  be  respouBlble  tot  the 
senrlces  of  her  attorn^,  roidered  without  con- 
tract; for  tike  one  Is  a  debt  contracted  during 
the  existence  of  the  community  as  w^  as  the 
other."  Accepting  the  theory  of  the  court  In 
that  esse.  In  which  the  wlffe  was  unsuccessful, 
and  for  tiiat  reason  she  eonU  not  diarge  the 
fees  of  her  attorney  against  the  community 
for  the  reason  that  she  could  not  tax  It  with 
the  coetB  of  court,  and  the  necessary  legal  con- 
sequence  would  appear  to  be  that,  in  case  she 
is  sucoessfol,  she  can  charge  the  commtmlty 
with  her  attorney's  fees,  as  she  am  tax  it  with 
costs.  Hence  the  argument  that  was  emplc^- 
ed  by  the  court  In  support  of  Its  rejection  of 
the  plaintiff's  demand  in  that  case  cornea  to 
the  support  of  the  plaintilfs'  demand  In  the  In- 
stant case.  A  similar  view  was  entertained  by 
this  court  In  Suberrllle  Adams,  47  I>.  Ann. 
70,  16  South.  652,  from  whieb  the  following  Is 
extracted,  viz.:  "In  reversing  the  Judgment 
in  defendant's  favor  on  her  reconventlonal  de- 
mand, our  Ju^cment  taxed  her  with  the  costs 
of  appeal  as  a  matter  of  course.  Just  as  a  simi- 
lar decree  would  liave  taxed  any  other  IftlKant 
against  whom  a  Judgment  was  amended  or 
revci-sed.  •  ♦  *  It  Is  quite  plain  that  the 
indebtedness  represented  by  the  cof^ts  of  suit 
is  that  of  the  matrlmnnial  coiuiiuiuity  exlatlog 
between  the  plaintiff  and  the  Ut*rt>ndant  and 
cannot  be  adjusted  between  them  until  it  Is 


finally  Uqnldatad  and  aettied."  And  the  paral- 
lel Instituted  by  the  court  In  Tnck»  v.  CazUn 
la  further  exen^Ufled  hi  Delplt  v.  Young,  A2 
La.  Ann.  1071,  27  South.  583,  In  which  oar 
qi^nlon  makes  tills  observation,  vta.:  "The 
Judgment  In  the  original  case  waa  against  the 
plaintiffs,  rejecting  the  husband's  demands 
for  tiie  nunity  of  the  marriage.  It  tbwefore 
continues  to  exist,  and  during  the  existence  of 
the  marriage  the  wife  has  no  right  of  action 
against  the  husband  to  recover  a  debt  Pre- 
■unuUy,  a  ccunmunlty  of  acquets  and  gains 
exists  between  tbem.  That  Is  the  necessary 
result  of  the  marriage,  unless  a  contrary  stipu- 
lation had  been  made  by  a  marriage  contract 
In  this  situation  of  alteirs  the  defendant  has 
no  claim  that  she  can  assert  In  a  court  trf  Jos- 
tloe  against  hw  husband  as  plalntUt  in  the  salt 
for  the  fees  Incurred  In  tiie  employment  of 
counsel  In  her  defense."  Notwithstanding  the 
husband  bad  failed  In  his  sidt  to  amml  the 
marriage  against  the  consent  of  his  wife,  yet 
the  court  held  that  the  wife  had  no  claim  for 
the  recovery  at  her  attorney's  fees,  because  the 
community  bad  not  been  dissolved,  and  she 
could  not  appear  In  court  against  It  We  con- 
sidered tbe  fhct  of  the  continued  existence  ol 
the  community  as  condnsive  against  the  asser- 
tion of  the  wlfe^i  rli^t  in  her  own  name;  but 
we  did  not  hold,  or  Intend  to  decide,  that  the 
wife's  attorneys  did  not  have  a  right  of  actim 
against  the  husband,  as  bead  and  master  of 
the  community,  upon  a  quantum  meruit  If 
not  on  a  contract  In  Bresux  v.  Piancke,  30 
La.  Ami.  836,  our  iKedecessors  hdd  that  tbe 
fee  due  the  plaintiffs  as  lawyers  for  having 
successfully  defoided  a  wife  In  a  suit  prosecut- 
ed by  her  husband  for  her  interdiction  was  a 
valid  debt  of  tiie  community.  The  court  hi 
the  course  of  their  opinion,  said:  "It  may  he 
said  that  without  the  husband's  consent  no 
debt  can  be  contracted  against  the  communis, 
and  that,  inasmudi  as  plaintiffs  have  acted,  not 
mily  without  bis  consent  but  in  direct  opposi- 
tion to  the  husband  bimadf,  to  his  wishes  and 
demands,  the  community  cannot  be  bdd  liable 
tor  tbe  fee.  This  Is  tbe  general  rule,  but  la 
the  Uiterdietion  suit  tiie  husband's  action  rm- 
dered  Indispensable  tbe  services  of  counsel, 
and,  if  the  wife  had  not  selected  tiiose  by 
whom  she  was  represented.  It  would  have  been 
the  duty  of  the  Judge  to  have  named  for  that 
purpose,"  etc.  Thmupon  the  court  gave  Judg- 
ment for  the  ottomey's  fees  of  the  wife  In  fa- 
vor of  her  attorn^  upon  a  quantum  meruit, 
notwithstanding  the  community  was  not  dis- 
solved. In  Interdiction  of  Leech,  45  Ia. 
Ann.  194,  12  Soutii.  12G,  the  prindide  annoon- 
oed  Id  the  Breaux  Case  was  approved  and  ap- 
plied to  a  case  similar  to  the  Instant  one  as  fol- 
lows, vis.:  "In  the  case  of  Breaux  v.  Francke, 
30  La.  Ann.  336,  this  court  held  that  tbe  fees 
due  tbe  lawyers  for  successfully  d^endlng 
a  wife  In  a  suit  for  her  Interdiction  brought  by 
her  husband  Is  due  by  the  community.  Pw 
similar  reason  the  community  primarily  Is  re- 
sponsible for  tbe  fees  of  an  attorn^  who  prose- 
cutes a  suit  and  obtains  a  ji^gpient  of  hittt- 
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diction."  The  aathorlty  of  that  dedtion  was 
reannoonced  and  affirmed  very  recently  In  Suc- 
cession of  Bothick,  K2  La.  Ann.  1863,  28  South. 
458,  In  which  the  chief  Justice,  speaking  for 
the  court,  approTlugly  said:  "Counsel  an- 
nounces as  an  Invariable  rule  that  the  costs  of 
the  proceedings  taken  for  the  loterdlctlon  dur- 
ing marriage  of  a  husband  which  terminate  In 
a  Judgnoent  for  the  plaintiff  Is  a  debt  due  by 
the  seiMrate  estate  of  the  husband,  and  he 
cites  article  397  of  the  ReTlsed  CItII  Code  In 
support  of  that  position;  but  this  court  bold 
otherwise  In  Interdiction  of  Leech,  4B  La.  Ann. 
197.  12  South.  126.  The  rule,  subject  to  spe- 
cial exceptions  and  modifications,  is  that  these 
costs  are  a  community  debt.  They  accrue  dur- 
ing the  marriage,  and  fall  udder  letter  of  arti- 
cle 2403  of  the  Revised  Civil  Code.  The  hus- 
band being  head  and  master  of  the  community, 
it  Is  specially  to  the  interest  of  the  community 
that  a  personal  administration  which  might 
ruin  it  should  be  brought  to  an  end.  The 
lawmakers.  In  enacting  article  897,  Rev.  Civ. 
Code,  were  evidently  providing  for  cases  of  1q- 
tendlction  generally,  and  were  not  considering 
the  question  as  between  the  separate  estates 
of  the  husband  and  the  community.  Excep- 
tional cases  have  frequently  to  be  read  out  of 
and  excluded  from  broadly  written  law,  be- 
cause. If  so  enacted  by  the  leglplators,  it  was. 
as  Marcade  says,  'evldemment  larceque  lis  se 
9ont  preoccupes  des  cas  les  plus  ordlnairoa.' " 
In  our  opinion,  the  fees  of  the  attorney  of  the 
wife  who  has  successfully  prosecuted  against 
her  husband  a  suit  for  separation  from  bed 
and  board  and  a  separation  of  property,  has 
a  right  of  action  against  the  latter,  as  head 
and  master  of  the  community,  for  the  payniimt 
of  his  fee,  as  It  constitutes  a  charge  agalust 
the  community,  and  Is  payable  from  Its  assets. 

On  the  foregoing  authorities,  we  have  reach- 
ed the  conclusion  that  the  relators  have  madn 
their  claim  clear,  and  that  the  Judgment  of  the 
respondent  court  Is  erroneous.  But  we  think 
the  amount  demanded  la  excessive,  and  should 
be  reduced  to  the  sum  of  $1,CMX),  and  that  only 
half  of  that  sum  be  taxed  against  the  husband, 
and  payable  by  him.  See  Rev.  Civ.  Code, 
arts.  1371,  2409.  It  Is  therefore  ordered  and 
decreed  that  the  Judgment  rendered  against  re- 
lators be  annulled  and  reversed,  and  also  the 
Judgment  of  the  district  court  which  it  affirms; 
and  it  Is  further  ordered  and  decreed  ihat  the 
relators,  as  plaintiffs,  do  have  and  recover  of 
and  from  the  defendant,  John  Holmes,  the  mm 
of  $500.  with  legal  Interest  from  Judicial  de- 
mand, and  all  costs. 

On  Application  for  Rehearing. 

(Feb.  4.  1901.) 

BLANGHARD,  J.  Defendant  flies  an  ap- 
plication for  rehearing,  and  In  an  earnest 
argument,  submitted  by  brief,  bis  counsel 
combats  the  view  entertained  by  the  court, 
which  resulted  Jd  holding  that  where,  as  lo 


this  case,  a  wife  successfully  prosecutes 
against  her  husband  a  suit  for  separation 
from  bed  and  board  and  of  property  (in  which 
suit  he,  by  reconventlonal  demand,  prayed 
similar  Judgment  against  her),  the  fees  of  her 
counsel  are  a  charge  against  the  community. 
We  have  given  the  case  careful  reconsidera- 
tion without  being  able  to  arrive  at  a  conclu- 
sion different  from  that  announced,  and,  ac- 
cordingly, the  application  for  rehearing  Is 
refused.  Plaintiffs  on  the  same  day  filed  a 
petition  for  amendment  of  the  Judgment 
heretofore  handed  down.  They  do  not  com- 
^ain  of  the  amount  of  $1,000  as  a  proper 
compensation  to  them  for  their  services  as 
the  wife's  attorneys  In  the  suit  Instituted  for 
separation,  but  do  complain  of  the  <qMnion 
and  decree  In  so  far  as  the  same  hold  that 
only  one-half  of  the  amount  Is  recovnable  as 
against  the  defendant.  Their  position  Is  that, 
the  court  having  decided  the  debt  was  a  daim 
against  the  community.  It  stands  on  the  same 
footing  as  any  other  debt  of  the  community, 
and  the  husband,  who  was  its  head  and  mas- 
ter. Is  bound  for  the  whole,  regardless  of  any 
settlement  he  may  have  made  with  his  wife, 
subject  oa\j  to  Us  recourse  against  her,  If 
he  have  any,  for  the  recovery  of  one-half. 
They  further  contend  that  It  is  evident  from 
a  reading  of  the  act  of  settlement  and  com- 
promise between  this  husband  and  wife, 
found  in  the  record,  that  he  Intended  to  give, 
and  Mrs.  Holmes  to  receive,  the  $6,000  (men- 
tioned In  that  act)  net  for  her  share  of  the 
community.  It  Is  now  considered  that  the 
first  of  these  contentions  Is  sound  In  law,  and 
that  the  second  Is  supported  at  least  by  the 
strongest  probability.  But  the  first  suffices. 
The  former  decree  of  the  court  should  be 
amended  so  as  to  charge  the  defendant  with 
the  payment  of  the  whole  of  the  $1,000.  It 
is  accordingly  ordered  and  decreed  that  plain- 
tiffs do  have  and  recover  of  the  defendant  the 
sum  of  $1,000,  with  legal  interest  from  Ju- 
dicial demand,  and  all  costs,  with  reservation 
to  him  of  recourse,  if  any  he  have,  against 
Mrs.  Avaline  O.  Holmes  for  recovery  of  the 
one-half  part  thereof. 

BRBAUX,  J.  I  dissent  for  the  reason  that 
the  husband  Is  the  bead  and  master  of  the 
community,  and  during  Its  exlst^ce  its  assets 
should  not  be  made  liable  for  a  debt  which 
Is  not  a  debt  of  the  community.  Whether  a 
suit  Is  successfully  or  unsuccessfully  prose- 
cuted for  a  divorce  and  disBoIution  of  the 
community  makes  no  difference  in  principle. 
If  due  in  one  case.  It  la  due  in  the  other.  It 
follows  that  the  community  may  be  held  (If 
the  position  be  correct  that  a  fee  fs  dne)  lia- 
ble for  a  fee  for  an  illegal  attempt  to  sever 
the  marriage  tie  and  to  put  an  end  to  the 
community.  Even  in  case  the  suit  be  suc- 
cessfully prosecuted,  I  believe  that  the  policy 
of  the  law  contemplates  leaving  It  to  the  wife 
to  find  the  fee  to  pay  her  attorn^. 
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(104  Ia.) 

BOOTH  T.  BURAS  et  al.   (No.  13.368.)^ 
(Supreme  Court  of  LotUslana.    Dec.  S,  1900.) 

ACTION  OP  BOUNDARY— JITDGMENT— SPANISH 
GRANT. 

1.  While,  Id  an  action  of  bounijary,  a  party 
may  be  deprived,  by  reason  of  ttie  exhibition 
of  a  atronger  title,  of  some  portion  of  the  laud 
claimed  by  bim,  be  can  under  no  circumstances 
demand,  as  the  result  of  such  action,  that  his 
boundaries  be  extended  beyond  the  limits  fixed 
by  the  only  title  upon  which  he  declares. 

2.  Where  a  Spanish  grant  describes  the  prop- 
erty, which  Ilea  upon  the  Mistsissippi  and  ex- 
tends back  to  the  sea  marsh  as  ^'about  two 
leagues"  from  one  bayou,  the  name  of  which  is 
given,  to  another  bayou,  the  name  of  which  is 
also  glTen,  the  grant  is  per  aversionem,  and  the 
boandaries  thus  named  control  the  superficial 
hOd  lineal  measurement. 

8.  Where,  in  the  course  of  the  trial  of  an  ac- 
tion of  boundary,  the  parties  litigant  fail  to  es- 
tablish title  to  contiguous  tracts  or  bodiei  of 
land,  the  action  will  be  dismissed. 

(Sj-ilabus  by  the  Court.) 

Appeal  from  judicial  district  conrt,  pariah  of 
PI&Quemlnes;  Robert  Hlngle,  Judge. 

Action  by  WllUam  B.  Booth  against  3.  P. 
Buiaa  and  otbera.  On  the  death  of  plaintiff, 
R.  8.  Booth  was  nibatituted.  Judgment  for 
plaintiff,  and  detendant  Gyprieo  Buras  appealo. 
Reversed. 

James  WUUnson  and  E.  Howard  UcCaleb, 
for  appellant  John  Dymond,  Jr.,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  This  action  was  brou^^t  In 
1869  for  the  purpose  of  establishing  the  bound- 
ary between  certain  tracts  of  land  owned  by 
the  plaintiff  and  defendants,  respectlrely.  and 
which  were  said  to  lie  contlgnous  to  each  other 
In  the  parish  of  Plaquemines.  Since  the  filing 
of  the  suit,  WUliam  B.  Booth  has  died,  and  Is 
now  represented  herein  by  B,  S.  Booth,  his 
universal  legatee.  Jean  Pierre  Buras,  one  of 
the  original  defendants,  has  also  died,  and  his 
widow  and  heirs  were  made  parties;  but  they 
have  not  appealed  from  the  Judgment  which  Is 
here  complaloed  of,  and  are  not  now  before  the 
court.  The  present  parties  to  the  litigation 
are.  therefore,  R.  S.  Booth,  plaintiff,  and  Cyp- 
rlen  Buras,  defendant  It  appears  from  the 
record  that  In  December,  1794,  Anthony  de  St. 
Maxent  formerly  a  captain  In  the  Spanish 
service,  presented  a  petition  to  Baron  de 
Garondelet,  the  Spanish  governor  general  of 
Loulsiaua,  setting  forth  that  be  wished  to  es- 
tablish a  plantation  on  the  Mississippi  river, 
and  asking  for  a  grant  of  "the  land  lying  be- 
tween Bayou  Liards  and  tlie  one  called-  'Caren- 
ero,'  two  leagues  apart  from  each  other,  but 
contfllDing  only  three  arpents  in  depth  good 
for  cultivation,"  with  a  reservation  to  the  gov- 
ernment of  the  land  "in  the  middle  of  this 
space"'  occupied  by  and  surrounding  Ft.  Bour- 
bon. And  the  grant  was  made,  and  the  land 
"about  two  leagues  from  Bayou  Liard  to  that 
of  Carencro"  ordered  to  be  surveyed,  though 
the  particular  survey  made  pursuant  to  this  or- 
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der.  If  any  there  was,  has  not  been  produced 
for  the  puiiioaeB  of  tills  case.  After  tlie  ac- 
quisition of  Louisiana  by  the  United  States, 
the  grant  thus  made  was  confirmed  by  com- 
missioners, pursuant  to  autborlty  conferted  by 
an  act  of  congreH  of  1807,  tn  the  following^ 
terms,  to  wit:  "James  Smith  and  Harris  Hove 
claim  a  tract  of  land  situated  in  the  county  of 
Orleans,  on  the  right  bank  of  ttie  Mlartaalpitl 
river,  containing  6,^4  anpeifldal  arpenta  and 
584  tolses,  bounded  on  the  upper  side  by  Bayou 
Liard,  and  on  the  lower  by  the  Bayou  Carem- 
cro.   It  appears  that  an  order  of  snrv^  for 
said  land  was  du^  Issued  by  the  Baron  de  Oar* 
ondelet  In  favor  of  Anthony  de  St  Maxent, 
from  whom  the  claimants  derive  their  titte, 
dated  the  14th  of  January.  1795.  which  th» 
board  do  hereby  connrm.  agreeably  to  the 
tenns  and  conditions  qiecdfled  in  the  petltton. 
reserving  to  the  United  States  the  ground 
vrlthln  two  hundred  tolses  oi  Fort  Bourbon. 
Thereafter,  la  1847,  a  patent  was  Issued 
which,  after  referring  to  the  grant  to  De  St. 
Maxent  and  the  confirmation  to  Smltii  and 
Hove,  proceeds  to  recite  that  the  daim  In 
question  has  been  survoyed  as  containing 
5.575.41  acres,  "and  has  been  de^gnated  as 
section  thirty-five  In  township  twisnty  south, 
of  range  thirty  *  east,  and  section  four  In 
township  twenty-one  south,  of  range  thirty 
east,  lying  west  of  the  MIsslsslpid  rlvw."  etc., 
and  makw  the  grant  of  "the  sections  ctf  land 
above  described,"  exciting  that  reserved  for 
the  fort  eta  And  it  la  under  this  tlUe  that 
the  plaintiff  claims.  The  title  of  the  defend- 
ant, upon  the  other  hand,  to  so  much  of  ttie- 
land  claimed  by  him  as  Is  said  to  lie  con- 
tiguous to  that  claimed  by  the  plalnUfl.  to- 
wit,  fractional  sections  82,  83,  and  34  In 
township  20  3.,  (tf  range  80  B.,  traces  bad^  ta 
a  patent  Issued  hy  the  state  of  Louisiana  to> 
Effingham  Lawrence  In  ISSS,  baaed  upon  a 
warrant  Issued  on  the  authority  of  an  act  of 
the  legislature  of  March  17,  1852,  while  the- 
title  to  the  remaining  lots  claimed  by  the  de- 
fendant traces  back  to  a  United  States  pat- 
ent Issued  in  1844;  the  whole  tract  datmed  t^- 
defendant  having  been  acquired  by  him  Im- 
medlatdy  from  his  co-defendant  Jean  Pierre 
Buras  by  an  act  of  sale  dated  February  2. 
1806,  which  describes  and  nndertakes  to  iden- 
tify the  property  as  follows,  to  wit:  "Ist. 
Lots  or  fractional  sections  Nos.  82,  38,  ft  34 
In  township  No.  twoity  south,  of  range  No. 
thirt>*  past  in  the  Southeastern  land  district 
of  T^nlslana,  west  of  the  Mlsslsslpitf  river, 
coutalnlng  by  estimation  one  hundred  and 
twenty-two  superficial  acres,  according  to  the 
offlclnl  plat  of  the  survey  of  said  lands  return- 
ed in  the  state  land  oflSce  of  this  statfe  2nd. 
Lots  or  sections  two  and  three  in  townshlp- 
tweoty-one  west  of  the  HIssIs^i^  river,  of 
range  thirty  east.  In  the  district  of  land  sub- 
ject to  sale  at  New  Orieans,  Ijl,  cmtalnlng 
60  acres  and  s^'Aoo  of  an  acre,  according  to 
the  oflBcIal  plat  of  the  survey  of  the  said  lands 
returned  to  the  general  land  office  by  the  sur- 
veyor genenL  3rd.  Lot  No.  one^  township- 
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"No.  twenty-one  of  range  tUrty-one  east,  In 
the  district  of  land  subject  to  sale  at  Mew 
Orlenns,  La.,  according  to  tbe  official  plat  of 
fbe  survey  of  the  said  lands  returned  to  tbe 
fleneral  land  office  by  the  snrreyor  general, 
and  which  all  said  lots  or  sections  herein 
conveyed  form  a  front  of  forty  arpenta  on 
the  Mississippi  river,  as  the  whole  Is  set  down 
on  the  snrrey  of  said  lands  made  by  Hawke, 
«1t11  engineer,  on  the  2nd  and  3rd  of  No- 
vember, 1866,  and  hereunto  annexed  for  ref- 
er«ice." 

In  1866.  when  William  B.  Booth  brought 
this  action,  the  defendants  Jean  Pierre  and 
Cyprlen  Bnras  filed  an  answer  In  which  they 
denied  the  allegation  that  they  had  refused 
to  allow  the  boundary  to  be  established  extra- 
judicially, and  from  which  we  make  the  fol- 
lowing extract:  "They,  on  the  contrary,  pos-" 
Itlvely  aver  as  follows,  to  wit:  On  the  24th 
day  of  October.  1866,  and  at  the  request  of 
lean  Pierre  Boras,  a  civil  engineer  and  sworn 
snrreyor  of  this  state,  to  wit,  Maurice  Ha^e 
[was  employed,  and]  the  said  Wm.  B.  Booth, 
plaintiff  herein,  was  personally  notified  in 
writing  that  on  Monday,  the  28th  of  October, 
180B,  the  said  surreyor  would  proceed  to  snr- 
▼ey  said  lands  and  fix  the  boundaries  thereof. 
Pursuant  to  said  notice  served  as  aforesaid 
on  said  Booth,  and  to  said  request  of  Jean 
Pierre  Buraa,  the  said  surveyor  on  the  29th 
of  October.  1866,  repaired  to  said  place,  and 
then  and  there  performed  bis  work,  which 
lasted  five  days,  to  wit,  the  20th,  30th,  and 
81st  of  October,  and  the  2d  and  3i1  days  of 
November,  1866.  That  the  said  Booth,  al- 
though duly  notified  as  aforesaid  to  be  pres- 
ent, did  not  judge  proper  to  appear,  nor  to 
send  anybody  then  and  there  to  represent 
him.  to  make  opposition  thereto.  Said  sur- 
reyor conseqnen^y  went  on  with  his  said 
operation  In  the  presence  of  two  witnesses 
called  for  that  purpose,  made  also  In  their 
presence  bis  proc&s  verbal  thereof,  which 
they  signed  with  him,  and  made  a  record  of 
his  proceedings  and  of  the  plan  drawn  by  him, 
as  more  fully  appears  from  a  dniy-certlfied 
copy  of  said  proems  verbal  hereunto  annexed 
and  made  a  part  of  this  petition,  and  of  the 
plan  deposited  tn  the  recorder's  office  of  this 
parish,  which  will  be  produced,  if  necessary, 
on  the  day  of  trial.  Respondents  further 
aver  that  under  said  circumstances  said  plain- 
tiff has  no  other  course  to  pursue,  except  to 
ask  for  a  ratification  of  said  operation.  If  he 
thinks  It  proper  for  bis  Interest,  but  not  to 
Institute  a  suit  to  pray  for  a  survey  and  fixing 
of  boundaries  which  has  already  been  made 
in  accordance  with  the  requisites  of  law. 
Wherefore  respondents  pray  that  he  [plaln- 
tlfln  be  cited  to  appear  and  show  cause  why 
the  said  survey  and  fixing  of  boundaries 
should  not  be  confirmed  and  made  conclusive 
between  them  and  him,"  etc.  The  proc^ 
verbal  thus  referred  to  and  made  part  of  de- 
fendants* i^eadtngs,  In  so  far  as  It  la  neces- 
sary .to  quote  It,  reads  as  follows,  to  wit: 
**Mr.  Jean  Pierre  Bnras  •  •   •  wlshli^  to 


have  estaUished  the  boundaries  of  a  certain 
tract  of  land  owned  by  him  in  township  Nob. 
20  and  21  south,  range  81  east,  as  well  as  In 
township  21  south,  range  31  east.  Southeast- 
em  land  district  of  Louisiana,  and  below  the 
claim  of  Smith  and  Hove  (Old  Board  No. 
362),  he  required  my  profeaslooal  services  for 
that  purpose.  No  traces  existing  on  •  the 
ground  of  the  lower  line  of  the  aforesaid 
claim  of  Smith  and  Hove,  and  the  Bayou 
Oarencro,  given  in  the  grant  as  its  lower 
boundary,  being  not  contiguous  to  the  Mis- 
sissippi, it  was  necessary  to  establish  that 
line  by  surveying  the  whole  front  from  Its 
upper  boundary,  the  Petit  Bayou  Llards." 
The  proc^  verbal  then  recites  the  survey  of 
the  entire  front,  as  claimed  by  both  litigants, 
from  the  Bayon  Llards,  the  upper  boundary 
of  plalntifTs  land,  to  the  "Jump,"  which  Ilea 
below  that  claimed  by  the  defendants,  and 
the  establishment  of  the  boundary  between 
ttie  two  tracts.  It  does  not  appear  that  tSie 
surveyor  actually  saw  the  Bayon  Carenero, 
but,  referring  to  a  point  on  the  river  front  In- 
dicated in  his  lurocM  verbal,  he  says,  "The 
Bayou  Carenero  Is  said  to  be  in  the  rear  of 
that  point" 

The  plaintiff,  however,  objected  to  the  sur- 
vey thus  tendered,  npon  several  grounds: 
the  main  gronnd,  upon  the  merits,  being 
that  it  did  not  give  him  all  the  land  that  he 
claimed,  but  deprived  him  of  a  mile  front  on 
the  river.  He  also  urged  that  he  was  not 
bound  by  said  survey,  for  the  reason  that  he 
had  not  received  timely  notice.  And  he 
prayed  for  a  new  survey,  or,  In  the  alterna- 
tive, for  the  rectification  of  that  tendered  by 
the  defendants.  No  action  was  taken  by 
the  court  upon  the  subject  of  the  survey,  the 
correctness  and  sufficiency  of  which  were 
thus  asserted  by  the  defoidant  and  denied 
by  the  plaintiff;  but  the  parties  litigant 
agreed  each  to  name  a  surveyor,  who,  to- 
gether with  the  surveyor  named  by  the  oth- 
er, should  make  a  new  survey  and  designate 
the  boundary,  and  In  the  event  of  their  non- 
concurrence  it  was  agreed  that  an  umpire 
should  be  appointed  by  the  court  The 
plaintiff  thereupon  named  Y.  Sulakowskl 
and  the  defendant  named  W.  J.  McCuIloh, 
and  those  gentlemen  made  a  survey  and 
agreed  upon  a  r^wrt  whereby  they  placed 
the  boundary  line  between  the  respective  es- 
tates at  a  point  about  o/ss  of  a  mile  further 
on  the  land  of  the  defendant  than  Hawke, 
by  whom  the  previous  survey  had  been 
made,  had  placed  It.  In  their  procte  verbal, 
however,  these  gentlemen  say,  among  other 
things,  "Found  no  Bayou  Carenero,  nor  any- 
thing resembling  a  bayou."  The  plaintiff 
moved  that  this  report  be  adopted,  and  the 
defendant  opposed  Its  adoption;  and  there 
was  judgment  In  April,  1872,  sustaining  the 
opposition,  and  ordering  a  new  survey  to  be 
made  by  0.  P.  Berens,  surveyor.  Mr.  Be- 
rens,  however,  declined  to  serve,  and  C.  Ud- 
cas  Lewis  was  appointed  In  bis  place,  and 
made  a  survey  and  report  the  adoption  of 
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wblch  was  moired  by  the  plalctiff  and  op- 
posed by  tbe  defendant,  with  the  result  that 
tbe  opposition  was  ag^oln  sustained,  and  still 
another  survey  oiHlered.  Upon  May  10,  ISTti, 
the  case,  having  been  called  for  trial,  was 
continued,  upon  plaintiff's  application,  on 
the  ground  that  the  survey,  as  ordered,  had 
not  been  made,  with  tbe  condition,  however, 
that  the  plaintiff  should  see  that  it  was 
made  before  the  next  calling,  under  penalty 
of  being  nonsuited.  Upon  tbe  following  day 
the  plaintiff,  through  his  'counsel,  ruled  the 
defendant  to  show  cause  why  O.  Uncas 
Lewis  should  not  be  ordered  to  make  a  new 
Surrey  and  establish  the  boundary  In  ac- 
cordance with  the  original  survey  of  the 
grant  to  plaiutlfTs  author,  which  It  was  al- 
leged was  on  file  at  the  date  of  the  grant 
subsequently  made  to  defendant's  author. 
There  was  Judgment  dismissing  this  rule. 
The  plaintiff  appealed,  and  the  Judgment  ap- 
pealed from  was  reversed  by  this  court  In 
the  opinion  upon  which  this  decree  Is  predi- 
cated, tbe  court,  through  Chief  Justice  Ber- 
mudez,  used  the  following  language,  to  wit: 
•  *  It  is  clear  that,  as  previous  re- 
ports have  not  met  with  the  approval  of  tbe 
court,  it  Is  proper  that  the  officer  to  be  ap- 
pointed in  future  should  be  informed  as  to 
tbe  course  to  be  pursued  by  falm  in  his  re- 
searches, finding,  and  return,  which  does  not 
appear  to  have  been  done  heretofore.  We  feel 
that  It  la  our  duty  to  say  that  the  lands 
claimed  by  plaintiff  on  the  right  bank  of  tbe 
river,  containing  sixty-six  hundred  and  twen- 
ty-four (6,624)  Butmrficial  arpents  and  five 
hundred  and  eighty-four  toises,  must  be 
found  bounded  by  Bayou  Llards  on  the  up- 
per Bide,  and  by  Bayou  Oarencro  on  the  low- 
er side."  In  view  of  thlsexpresslon,  andof  the 
fact  that  the  location  of  Bayou  Llards,  the 
upper  boundary  of  the  plaintiff's  land,  has 
never  been  in  dispute.  It  would  appear  that 
the  only  question  to  be  Investigated,  after  tbe 
rendition  of  the  Judgment  thus  referred  to, 
was  the  location  of  Bayou  Carencro,  as  tbe 
lower  boundary,  separating  plaintiff's  land 
from  that  of  the  defendant  TbS  original 
plaintiff.  William  B.  Booth,  seemed  Indis- 
posed, however,  to  prosecute  this  Inquiry; 
and  no  further  steps  were  taken  in  the  cause 
until  March,  1898,  about  three  years  after 
his  death,  when  Cyprien  Buras,  the  snrviv- 
ing,  original  defendant  filed  a  petition  pray- 
ing that  R.  S.  Booth,  the  universal  legatee  of 
the  original  plaintiff,  be  made  party  to  the 
suit,  and  that,  la  conformity  to  tbe  decree  of 
this  court,  "0.  Uncas  I^wls  be  appointed 
surveyor  herein,  and  directed  to  locate  and 
find  the  land  claimed  by  plaintiff  on  the 
right  bank  of  the  Mississippi  river,  con- 
taining 6,623  superficial  arpents  and  584 
toises.  bounded  by  Bayou  Llards  on  the  up- 
per side  and  Bayou  Carencro  on  the  low- 
er Bide,  and  that  he  be  ordered  to  make  a 
new  survey  and  fix  and  establish  the  bound- 
ary Une  between  plaintiff's  and  defendant's 
property."  Tbe  order  was  made  as  prayed 


for,  March  5,  1888,  but  It  was  not  com[dIed 
with  by  the  surveyor,  and  the  defendant 
took  no  further  steps  In  the  matter.  There- 
upon, m  November,  1888,  the  plaintiff  R.  S. 
Booth,  through  his  attorney,  ruled  the  de- 
fendant and  tbe  surveyor  to  ^ow  cause  why 
the  latter  should  not  proceed  as  he  had  been 
directed.  Upon  tbe  trial  of  this  rule  it  ap- 
peared that  although  Cyprien  Buras  had  ask- 
ed for  the  appointment  of  C.  Uncas  Lewis  to 
make  the  survey,  be  was  unwilling  that  be 
should  do  so,  and  refused  to  advance  'Qie 
money  necessazy  for  tbe  actual  expense 
thereof.  Tbe  rule  having  been  made  abso- 
lute, and  tbe  necessary  funds  having  been 
advanced  by  the  plaintiff,  the  survey  was 
made,  and  duly  reported  to  the  court 
Thereupon  the  plaintiff  moved  that  It  be  ap- 
proved, the  defendant  opposed,  and  there 
was  a  trial,  resulting  in  a  judgment  for  the 
plaintiff,  sustaining  the  report  of  the  sur- 
vey, and  fixing  the  boundary  as  established 
by  him;  and  from  that  Judgment  the  defend- 
ant Oyprien  Boras  has  appealed. 

Opinion. 

Jean  Pierre  Buras  In  1896  employea  Mau- 
rice Hawke,  civil  engineer  and  surveyor,  to 
survey  his  property,  including  that  now 
owned  by  the  defendant  Cyprien  Buras.  and 
also  that  of  the  plaintiff,  and  to  establish 
the  boundary  between  them.  Notice  was 
given  to  AVilliam  B.  Booth,  the  original 
plaintiff  herein,  who  was  Invited  to  co-oper- 
ate In  the  establishment  of  the  boundary, 
but  be  failed  to  appear.  Mr.  Hawke  never- 
theless proceeded  to  make  the  survey,  aided, 
presumably,  by  such  suggestions  and  co- 
operation as  Buras,  who  employed  him,  was 
able  to  afford,  and  be  eventually  reported 
his  action  by  means  of  a  map  and  procte 
verbal.  The  excerpt  from  this  procta  ver^ 
bal  already  given  shows  that  the  survey  was 
begun  at  the  Bayou  Llard,  the  upper  bound- 
ary of  the  Smith  and  Hove  tract  and  that 
the  whole  front  of  that  tract  and  of  the  tract 
claimed  by  Buras  were  surveyed.  Tbe  pro- 
cds  verbal  further  ahows  that  tbe  surveyor 
ascertained  and  established  tbe  desired 
boundary.  It  is  hardly  to  be  supposed  that 
J.  P.  Buras,  who  employed  BIr.  Hawke  to 
make  this  survey,  waa  left  In  Ignorance  as 
to  what  was  done.  Even  If  he  had  not  sub- 
sequently produced  Hawke's  map  and  pro- 
q6b  verbal.  It  would  have  been  reasonable 
to  have  assumed  that  Hawke  showed  him 
tbe  boundary  which  be  had  been  employed 
to  establish.  Upon  tbe  2d  of  February,  1867, 
the  year  following  this  Burvey,  Jean  Pierre 
sold  to  Cyprien  Buras  a  certain  portion  of 
the  tract  owned  by  blm.  as  has  been  stated 
already,  including  that  part  which  Is  aup- 
posed  to  lie  contiguous  to  the  Smith  and 
Hove  tract  The  act  of  sale  contains  tbe 
following  recital  (referring  to  the  lots  which 
were  sold):  "And  which  all  said  lota  or  sec- 
tions herein  conveyed  form  a  front  of  forty 
arpents  on  tbe  UisalsBlppl  river,  as  the 
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wlK^  iB  Bet  down  on  the  snrrey  of  said 
lands  made  by  H.  Hawke,  cItU  enginew,  on 
the  2nd  and  3rd  of  November,  1866,  and 
her»into  annexed  for  r^erence."  About 
two  years  later,  In  January,  1868,  when 
WUUam  B.  Bootb  brought  the  present  ac- 
tlcm  of  boundary,  Jean  Plarte  and  Gyprlen 
Burns,  who  were  made  d^endants,  set  np 
the  Hawke  surrey  as  correctly  establishing 
the  boundary*  and  prayed  that  It  be  so  de- 
creed.  The  plalntttt,  however,  objected, 
claiming  that  he  would  thereby  be  deprived 
of  a  mile  firont  on  the  rivn.  It  seems  prob- 
able that  the  defendants  were  of  the  opin- 
ion that  the  plaintiff  bad  not  been  sufficient- 
ly notified  to  enable  them  to  fnstet  upon  their 
pretensltw;  and  the  court  was  reeved  of 
the  necesst^  of  acting  upon  the  Hawke  snr- 
v^  by  flu  fact  that  the  parties  agreed  that 
a  new  snrrey  should  be  made,  and  It  was 
made  accordingly  by  Sulakowskl  and  Mc- 
Gnllob,  surveyors,  stiected  by  the  parties, 
respectively.  The  peculiarity  of  the  present 
situation  Hes  In  this:  that  tiie  plaintiff  now 
Insists  that  the  Hawke  survey  Is  substan- 
tially correct  and  should  be  adopted,  while 
the  defendant  Cyprlen  Bursa,  who  bought 
the  land  owned  by  him  according  to  that 
survey,  and  who  In  this  suit  set  up  that 
survey  as  ctorectly  establishing  the  bound- 
ary between  his  property  and  that  of  the 
plaintUE,  and  prayed  that  It  should  be  so 
decreed,  now  undertakes  to  repudiate  it,  de- 
nies that  he  Is  In  any  way  bound  by  it,  and 
prays  that  It  be  disregarded  by  the  court 
If  tlie  survey  In  question  had  come  before 
the  court  on  Its  merits,  propounded  by  the 
defaidants,  and  opposed  by  the  idalntlff,  and 
the  court  had  decided  that  It  was  Incorrect, 
and  for  that  reason  that  It  should  not  be 
held  binding,  the  position  of  defendants' 
counsel  might  be  tenable.  But  no  such  ac- 
tion was  taken,  and  while,  In  view  of  the 
fact  that  this  survey  was  Ighored  by  con- 
sent of  the  litigants,  and  others  have  been 
made,  whl<di  It  was  contemplated  should  de- 
termine their  rights,  we  are  not  disposed  to 
iuAA  tbat  the  defendant  should  be  bound  by 
the  Ebwke  survey,  as  a  Judicial  admission, 
nevertheless  the  facts  remain  that  the  de- 
fendant  bongfat  his  property  according  to  the 
Hawke  survey,  and  two  years  afterwards 
set  up  that  survey  In  this  suit  as  correctly 
delimiting  the  prc^rty  so  acquired;  and, 
apart  from  any  question  of  estoppel,  we 
have  yet  to  be  Informed  of  any  drcumatan- 
ces  which  deprive  those  facts  of  their  value 
as  evidence,  showing  that  the  Hawke  survey 
embraces  all  the  land  owned  by  Cyprlen 
Buras  which  Is  involved  In  this  controversy; 
that  he  has  always  known  that  to  be  a  fact, 
and  has  asserted  it,  and  now  asserts  it  by 
his  pleadings  In  this  case;  and  that  If,  In 
establishing  the  bonndary  between  bis  land 
and  that  of  the  plaintiff,  the  court  accords 
to  blm  the  land  thus  surveyed,  he  will  get 
all  that  he  has  purchased,  and  all  that  he  is 
asserting  title  to  by  his  pleadings  herein, 


and  ought  to  have  no  just  cause  ot  com- 
plaint He  opposes  the  last  snrv^  made, 
however,  upon  various  grounds,  and  among 
them  the  following,  to  wit:  "Fourth.  That 
said  survey  is  almost  entirely  based  upon 
the  former  survey  of  one  Hawke,  which  sur^ 
vey  ^ras  rejected  by  the  court,  baa  no  force 
and  effect  whatever,  and  no  trace  of  which 
exists  or  could  then  be  located  upon  the 
property  recently  surveyed  by  the  said  O. 
nnras  Lewis,  surveyor." 

The  counsel  for  the  defendant  has  fallen 
bito  sn  error  in  saying  that  the  l^wke  survey 
was  rejected  by  the  court  as  appears  from  the 
statement  of  the  case  heretofore  made.  The 
court  has  never  yet  acted  or  been  called  upon 
to  act  upon  It  for  the  reason  that  It  was  re- 
garded as  ex  parte.  The  surv^  which  Is  Ihe 
subject  of  the  opposition  now  under  eonsldera- 
tlon  Is  not  obnoxlons  to  that  objection,  and  the 
mere  fact  If  fact  It  be,  that  it  is  a  reproduc- 
tion of  the  Hawke  survey,  can  afford  no  reason 
for  Its  rejection.  The  teamed  counsel  has  also 
Allien  into  an  error  in  stating  that  no  trace  of 
the  Hawke  surv^  exists  m  could  be  located  on 
the  property  at  the  date  of  the  survey  now  im- 
der  cottsidentlon.  Waiving  the  testimony  as 
to  the  presmt  existence  of  certain  posts  which 
are  mentioned  by  the  surveyor  and  one  or 
more  other  witnesses  as  indicating  the  bound- 
aty  as  established  by  Mr.  Hawke,  we  have 
tile  explicit  testhnony  of  the  defendant  himself, 
given  some  23  years  ago,  at  a  time  when  his 
memory  had  been  kept  refreshed  by  reason  of 
the  fact  that  this  suit  had  not  been  allowed 
to  drop,  as  was  afterwards  the  ease,  and  be- 
fore his  faculties  bad  become  Incited,  as  they 
are  said  now  to  be,  by  extreme  old  age.  His 
tesUmony,  so  far  as  it  Is  material  to  this  point 
reads  as  follows:  "Qnirien  Buras,  sworn  for 
defendant  says:  I  am  sixty  years  of  age.  was 
bom  in  this  parish,  and  lived  here  all  my  life. 
I  have  been  living  where  I  now  reside  for  the 
last  seventeen  years.'  •  *  «  xbe  One 
claimed  the  plalntUTs  would  take  In  my 
boose  and  orange  grove,  according  to  Sula- 
kowskl 3c  McCuIloh's  survey.  Mr.  Hawke  put 
the  two  posts  on  my  upper  line.  I  don't  recol- 
lect [the  date]  It  was  when  he  made  that  sui^ 
vey,"  etc.  Turning  now  to  the  procCs  -verbal 
of  Bfr.  Hawke,  in  order  to  ascertain  what  he 
has  to  say  about  the  "two  jMsts"  thus  men- 
tioned by  the  defendant  we  find  the  following: 
"*  *  *  Set  a  cypress  post  for  the  lower  line 
of  Smith  and  Hove's  claim.  On  this  line,  S. 
54  W.,  set  a  second  cypress  post  at  I.  ch.  93  of 
the  first  to  correspond  to  the  lower  front  cor- 
ner of  said  claim,  as  given  by  Mr.  Rlghtor;  the 
tabling  of  my  survey  to  this  point  being  the 
same,— south  191.49,  and  east  432.23.  This 
line  is  the  upper  boundary  of  J.  P.  Buras'  land, 
and  bears  S.,  64  W.**  As  to  the  suggestion 
that  the  survey  in  question  has  no  force  and 
effect  whatever,  we  have  already  called  atten- 
tion to  the  fact  that  It  Is  part  of  the  only  title 
which  the  plaintiff  sets  up,  and  that  with  fuD 
and  accurate  knowledge  of  the  boundary  es- 
tablished by  It  quoad  his  property^^^nd  at 
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time  when  tbe  matter  was  fresh  In  tals  memory, 
be  solemnly  asserted  its  correctness  for  the 
purposes  of  this  case.  It  certainly  la  no  fault 
of  tbe  defendant  that  the  plaiDtlCt  and  the 
court  did  not  at  that  time  take  him  at  his  word, 
and,  if  tbe  position  then  assumed  by  him  was 
correct,  there  is  no  reason  why  it  shouM  not 
constitute  the  basis  of  the  Judgment  to  be  ren- 
dered now,  since  the  most  that  we  can  hope 
to  accomplish  Is  to  rest  our  conclusions  upon 
correct  premises.  As  the  boundary  establish- 
ed by  Hawke  may,  then,  be  considered  as  as- 
certained, and  as  the  boundary  thus  establish- 
ed and  ascertained  forms  an  essential  part  of 
the  title  which  the  defendant  exhibits,  and  by 
virtue  of  which  he  claims,  and  as  It  would  be 
Impossible  legally  to  establish  a  boundary  for 
defendant's  property  iMyond  the  limits  of  that 
upon  which  his  title  Is  founded,  it  follows  that, 
while  the  defendant's  boundary  might  be  es- 
tablished within  the  limits  of  Hawke's  surrey, 
it  can  by  no  possibility  be  established  outside 
of  those  limits.  It  will  be  observed  that  the 
title  of  the  defendant  does  not  call  for  plain- 
tiff's tract  as  his  upper  bouQdary.  He  bought 
certain  lots  or  sections,  which  are  described  as 
having  together  "a  front  of  forty  arpents  on 
the  Mississippi  river,  as  the  whole  Is  set  down 
In  the  survey  of  said  lands  made  by  M. 
Hawke,  civil  engineer,  on  the  2d  and  3d  of  No- 
vember, 1866,  and  hereunto  annexed  for  refer- 
ence." Irrespective,  therefore,  of  possible  con- 
flict with  other  titles,  he  cannot  go  beyond  the 
limits  of  40'arpents  front,  within  the  Hawke 
survey,  though,  If  a  stronger  title  were  pre- 
sented, the  40  arpents  to  which  he  is  thus  ap- 
parently entitled  might  be  reduced  or  taken 
away  entirely.  In  conclusion,  upon  this  point, 
it  may  be  said,  however,  that  the  defendant's 
title  to  the  property  claimed  by  him  within 
the  Hawke  survey  Is  not  now  assailed,  and  we 
find  nothing  in  the  record  to  impeach  it  The 
,  asiKrtlon  contained  In  the  brief  of  tbe  defend- 
ant's counsel  that  the 'defendant  has  only  19- 
arpents  front,  undisputed,  out  of  40  arpents 
purchased  by  him,  we  do  not  understand. 
There  are  some  Inconclusive  admissions  In  the 
record  as  to  the  frontage  sold  and  owned  by 
the  defendant  and  it  also  appears  that  a  good 
deal  of  testimony  offered  for  the  purpose  of 
showing  that  within  tbe  boundary  fixed  by 
Hawke  he  has  all  the  land  purchased  by  him 
\^'a^  ruled  out  on  the  objection  of  hla  cotmsel. 
We  should  certainly  be  unable  to  understand 
how  the  defendant  could  lose  anything  If  his 
boundaries  are  established  according  to  the 
survey  by  which  he  acquired. 

Another  question  which  presents  Itself  Is  as 
to  the  boundary  of  the  plaintiff's  property;  for 
It  may  happen,  and  in  this  case  It  does  hap- 
pen, that  it  Is  developed  In  an  action  of  bound- 
ary' tluit  the  property  of  the  litigants  is  not 
contl>;uous.  If  In  such  an  action  the  lx>undary 
of  tbe  defendant's  land  cannot  be  established 
bt-ynud  the  limits  called  for  by  bis  title,  the 
proposition  Is  at  least  equally  true  as  to  the 
plaintiff.  The  question  then  la,  where  Is  the 
boundary  of  tbe  plaintiff's  land,  as  established 


by  hla  title?  It  Is  understood  that  the  northern 
or  upper  boundary  is  the  Bayou  Liard,  which  Js 
well  known;  that  the  eastern  boundary  Is  the 
Mississippi  river;  that  the  western  boundary 
Is  tbe  prairie  tremblante  (the  distance  back 
from  the  river  not  being  In  controversy);  and 
that  the  disputed  question  is  as  to  the  lower  or 
southern  boundary.  The  original  order  of  the 
governor  general,  the  Baron  de  Carondelet  In 
favor  of  the  plaintlfTs  author,  Capt.  de  St 
Mazent.  ordered  the  surveyor  general  of  the 
provhice  to  establish  Gapt  de  Bt  Maxent  on 
certain  lands  fronting  on  the  Mississippi  river 
for  "about  two  leagues  from  Bayou  liard  to 
that  of  Carencro."  Under  our  law  and  Juris- 
prudence, this  was  a  grant  per  aversionem.  Civ. 
Code,  arts.  854,  2495;  Nichols  v.  Aj^s,  8  La. 
Aon.  117.  The  grantee  was  therefore  entitled 
to  take  the  land  between  the  two  bayous  nam- 
ed as  boundaries,  without  regard  to  the  lineal 
or  to  the  superficial  measurement  but  he  could 
take  no  more.  And  the  confirmation  by  the 
government  of  tbe  United  States  of  the  grant 
thus  made  by  the  Spanish  governor  general 
added  nothing  to  that  which  had  already  been 
conferred.  Xor  did  the  subsequent  issue  of  a 
patent  for  the  fractional  sections  embraced  in 
the  original  grant  change  the  character  of  such 
grant  since  the  purpose,  presumably,  was  to 
make  the  fractional  sections  conform  to  the 
original  boundarfes  per  aversionem.  This 
seems  to  have  been  the  .view  taken  by  this 
court  when  the  case  was  before  It  In  1883,  and 
we  find  no  reason  for  adopting  a  different  view 
at  this  time,  since  no  reason  has  been  suggest- 
ed why  this  government  should  confirm  the 
grantees  in  the  ownership  of  more  land  than 
had  been  granted  to  them.  And  the  maps 
which  have  been  offered  do  not  carry  the  con- 
viction that  the  fractional  sections  delineated 
were  Intended  to  have  any  other  boundaries 
than  those  designated  In  the  original  grants, 
in  confirmation  of  which  patents  for  snch  see* 
tions  were  Issued. 

Upon  the  question  of  the  Identity  or  location 
of  Bayou  Carencro,  named  in  the  grant  to  plain- 
tiff's author  as  the  lower  boundary  of  that 
grant  we  find  ourselves  unable  to  concur  in 
the  conclusions  reached  by  the  surveyor  and 
by  our  learned  Brother  of  the  district  court. 
A  careful  study  of  the  record  has  convinced 
us  that  the  bayou  contemplated  by  the  grant 
is  that  which  appears  upon  the  map  as  run- 
ning from  a  point  near  the  river  Erectly  into 
Bay  Carencro  (or  Bay  Carrion  Crow,  as  on 
the  United  States  coast  chart),  rather  than  that 
further  south,  which,  starting  from  a  point 
somewhat  further  from  the  river,  divides  Into 
two  branches,  one  of  which  runs  Into  Bay 
Carencro  and  the  other  Into  Bay  Hospital. 
We  think  that  by  far  the  preponderance  of  the 
oral  testimony  supports  this  view;  that  It  Is 
sustained  by  probability,  considering  tbe  quea- 
tioD  from  Uie  point  of  view  afforded  by  tbe 
maps,  and  particularly  the  government  charts, 
when  compared  with  the  grant  and  the  condi- 
tions surrounding  It;  and  that  it  Is  sustained 
by  circumstantial  evidence  Indicating  that  the 
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fuigtaaJ  pimintifl  recognised  tbe  fact  that  the 
Bayoa  Carencto  Intended  In  the  grant  was  the 
upper,  and  not  the  lower,  bay  on,  to  which  that 
name  la  now  ascribed.  We  are  aatlsfled  that 
tbe  upper  bayou  was  at  one  time  within  an 
arpent  or  an  aipent  and  a  half  of  the  rlTor. 
and  at  die  date  of  the  grant  was,  no  donbt, 
plalnlr  visible  from,  if  not  connected  wltb,  the 
rirer,  whereas,  it  does  not  appear  that  the 
lower  bajon  has  eTer  been  neater  than  petiiaps 
within  eight  ox  ten  an)eots  at  the  rWer,  and 
cannot,  therefore,  be  siq^osed  to  hare  been 
consldared  a  boundary  for  a  tract  of  land  front- 
ing on  the  ilTer,  and  haTtng  only  aboat  three 
aipaits  in  depth  snfflclaitly  out  of  water  to  be 
fit  fi>r  cultivation.  We  find  that  more  than 
twenty  yeara  ago^  upon  the  trial  of  the  oppoal- 
tlon  to  the  Solaliowiki  and  McCullc^  surrey, 
the  original  plalntlfr  and  the  aurT^>or  teatlfled 
that  no  Bayou  Carencro  could  be  found  at  the 
point  at  which  they  made  their  obaerratlons, 
and  the  anrrey  then  uD&et  comUderafiui  was 
qvarenUy  made  upcok  the  tbeory  tliat  the 
plaintiff  should  have  all  tbe  scqlerfldal  acrei^ 
and  the  mileage  called  for  by  his  title.  Bnt 
we  also  find  from  a  preponderance  of  testi- 
mony and  from  dreumstantlal  erldence  that  a 
Bayou  Carencro  was  in  olstoice,  as  it  had 
been  In  existence  from  the  date  of  the  grant  to 
de  St  Haxoit;  that  It  might  have  been  found 
by  a  penon  deeply  Interested  In  finding  It;  and 
that  an  nHUit  was  made  to  point  It  out  to  the 
snrreyors,  who  did  not  aoc^  the  offer.  We 
find  fnrUiv,  In  this  cwmectlon,  that  the  fact 
that  tbe  original  idalntllf  dropped  the  proceed- 
ing after  the  decMon  of  this  court  upon  tbe 
case  aa  preseated  In  1883,  and  upon  the  Intima- 
tion that  his  acreage  should  be  found  between 
Bajon  Uard  and  Bayou  Carencro,  and  that  he 
took  no  further  steps  In  the  matter  during  his 
lif^  though  he  Ured  for  12  years  afterwards, 
Is  an  Indication  diat  be  had  no  good  reason 
to  attPPOBe  that  the  Bayou  Carencro  In  ques- 
tion would  be  found  as  far  down  the  river  as 
he  had  been  endeavoring  to  establish  his  low- 
er boundary.  And  we  think  that  as  plaintltC 
was  a  resident  of  tbe  nel^bborhood,  and  owner 
of  possibly  the  only  tract  of  land  In  the  world 
officially  bounded  on  one  ride  by  Bayou  Carui- 
cra  hla  opinion  as  to  tbe  probable  location  of 
tbat  bayon  Is  oitttled  to  some  consideration. 
We  therefore  ouulnde  that  the  Bayou  Caren- 
cro, ^ildi  consdtutes  the  lower  boundary  of 
plaintilTa  land,  la  tbat  bayou  between  Bay 
Carencro  and  ttie  Mississippi  river,  which  Ilea 
vpm  the  Una  I  B  upon  the  map  drawn  by  C. 
Uncas  Lewis,  surveyor.  June  9,  1889,  and  des- 
ignated as  map  No.  7  In  the  book  of  maps 
foiming  part  of  the  transcript  in  this  case; 
ftaa.  the  land  of  the  defendant  does  not  lie 
contiguous  to  said  bayon  and  boundary;  and 
hence  that  no  payger  parties  for  the  main- 
tenance of  an  action  of  boundary  are  before 
the  court.  It  is  thmfore  ordered,  adjudged, 
and  decceed  tbat  the  ]n<^ment  appealed  from 
be  annulled,  avoided,  and  reversed,  and  that 
there  now  be  Judgment  rejecting  the  demands 
of  tM>tb  plaintiff  and  d^endant;  the  costs  of 


the  appeal  to  be  paid  by  the  i^ntlff,  and  tbe 
costa  of  the  district  court  to  be  borne  by  the 
partlea  In  equal  ivoportiona. 


(104  La.) 

STBAHORN-HUTTON-BVANB  OOMHZB- 
SION  00.  T.  BED  RIVHB  OIL  00., 
Limited.    (No.  18,518.)i 
(Snprenie  Ovurt  of  Louisiana.   Nov.  19,  1900.) 

SALE-~<1UAUTT    OP  OOODS-OBJBCTIONS- 
DAUA0B3. 

1.  Under  a  contract  by  a  party  to  furnish  an- 
other with  hails  and  cotton-seed  meal  for  feed- 
ing rattle,  wherein  tbe  quality  of  the  articles 
to  be  furnished  is  not  declared,  the  vendor's 
oblifcation  in  respect  thereto  is  governed  by  the 
provisiona  of  article  2156  of  the  Revised  Civil 
Code  to  the  effect  that,  "it  the  debt  is  of  a 
thing  which  1b  determined  only  by  its  spedes, 
the  debtor,  in  order  to  gain  his  discharge.  Is  not 
bound  to  deliver  it  of  tbe  best  kind,  bnt  ho  can- 
not tender  it  of  the  worst." 

2.  Complaints  made  on  special  occarions  of 
the  feed  fumisbed  on  those  dates,  which  obiec- 
tions  were  removed  by  the  subsututlon  imme- 
diately of  other  feed,  did  not  rise  to  the  seri- 
ousness of  a  putting  in  default.  The  fact  tbat 
on  all  other  occasions  the  teed  famished  was 
not  only  received  and  used  without  objection, 
but  paid  for  according  to  the  terms  of  tae  con- 
tract without  complaint,  is  evidence  that  there 
was  no  just  cause  for  dissatisfaction.  Giesecke 
V.  Finlay,  12  South.  502,  45  La.  Ann.  406. 

3.  The  mere  fact  that  a  party  who  has  con- 
tracted to  furnish  another  witD  feed  for  his 
cattle  knows  that  the  latter  intends  to  ship 
them  to  marliet  for  sale  when  fattened  does 
not  commit  him  to  the  fattening  of  the  catllr 
by  the  feed,  particularly  when  it  is  not  prv- 
teiided  that  the  vendor  was  an  expert  in  oit- 
tle  feeding,  or  had  any  knowledge  as  to  what 
particular  quality  of  feed  would  bring  about 
certain  results,  or  had  made  any  representa- 
tions or  stipulations  on  tbat  subject.  When 
it  is  ahowD  that  a  number  of  contributing 
causes  led  up  to  the  cattle's  not  fattening  as 
the  purchaser  had  contemplated,  the  vendor  of 
the  feed  would  not  be  liable  for  loss  to  the 
purchaser  if  the  badness  of  the  food  bad  been 
one  of  such  causes,  and  the  vendor  was  legally 
liable  unless  it  conid  l>e  shown  what  proportion 
of  the  loss  was  attributable  to  tbat  iact. 

(Syllabus  by  the  OourtJ 

Appeal  from  Judicial  district  court  parish 
ot  Rapides;  Edvrin  O.  Huntw,  Judga 

Action  by  tbe  Strahom-Hntton-Bvana 
Conunisslon  Conutany  against  tbe  Bed  River 
Oil  Company,  Limited.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Robert  P.  Hunter  and  MunhoUaud  &  Mun- 
holland.  for  appellant.   M.  C.  Moseley,  fbr 

Hppellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  The  plaintiff  seeks  to 
obtain  a  Judgment  agalust  the  defendant  for 
tbe  sum  of  $24,300.60,  with  legal  interest. 
Its  demand  Is  based  upon  allegations:  That 
on  the  9th  of  June,  1808,  the  defendant  com- 
pany made  a  written  contract  with  Charles 
E.  Greneaux,  obligating  themselves  to  fur- 
nish cotton-seed  hulls  and  meal  of  prime 
quality  sufficient  to  feed  from  1.500  to  2.000 
bead  of  beef  cattle  duriug  tbe  fail  and  wln- 
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ter  of  1888  and  1800  at  or  near  their  mill  In 
tbe  parish  of  Rapides,  in  order  to  fatten  said 
cattle  for  the  markets  of  St.  Lonls  or  Kan- 
sas City,  to  which  the  cattle,  whea  fattened, 
were  to  be  shipped  for  sale,  and  a.t  certain 
prices  as  stlpu^ted  In  the  said  written  con- 
tract That,  acting  tm  the  faith  of  said 
written  contract,  they  furnished  to  said 
Greneanx  about  954,000  in  ready  cash  with 
which  to  purchase,  and  with  which  he  did 
purchase  and  ship  to  Alexandria.  1.800  head 
of  beef  cattle  to  be  fed  with  Arstclass  cot- 
tm-aeed  hulla  and  meal,  to  befuml^ed  by  tibe 
said  Bed  River  OU  Company,  Limited,  for  the 
purpose  of  fattening  them  for  sale  In  the 
spring  In  the  Western  beef  markets,  to  the 
knowledge  of  the  defendant  company.  That 
on  or  about  the  10th  day  of  January,  1889, 
th<^  purchased  from  the  said  Oreneaux  the 
said  1.800  head  of  beef  cattle,  being  843  head 
ot  three  year  old  steers,  and  SfiT  fonr  year  old 
and  up  steers;  and  with  the  full  knowledge 
and  consent  of  the  said  Red  River  Oil  Oom- 
pany,  Limited,  fbey  were  substituted  in  the 
said  ctmtract  for  and  instead  of  the  said 
Grmeanx,  and  were  subrogated  specially  In 
and  to  all  his  rights  and  actions  In,  to,  and 
growing  out  of  the  said  contract  of  June  9, 
1898.  That  it  was  well  known  to  and  un- 
derstood by  the  Red  River  Oil  Company  that 
the  said  1,800  head  of  beef  cattle  were  to  be 
fed  for  shipment  after  they  had  been  fattened 
to  St  Louis,  or  some  other  of  the  Western 
cattle  markets,  and  that  the  defendants  were 
also  fully  aware  that  the  said  cattle  could 
not  be  fattened  pro&tably  unless  they  were 
fed  with  the  very  best  quality  of  cotton-seed 
hulls  and  cotton-seed  meal,  and,  notwith- 
standing this  fact,  the  hulls  and  meal  f^r- 
lUshed  them  to  the  said  Oreneanx  and  to 
themselves  after  they  boi^ht  the  cattle  and 
assumed  his  contract  were  of  an  Inferior 
kind  and  quality,  and  by  no  means  flret  class, 
as  they  should  have  been,  and  that  by  reason 
of  said  Inferior  quality  and  bad  condition  of 
said  hnUs  and  meal  the  said  catde  failed 
to  fatten  as  they  would  have  done  if  they 
had  been  properly  fed,  and  never  did  reach 
the  w^ght  which  they  would  have  reached 
if  tha  seed  and  hulls  fumished  by  the  said 
defendant  company  had  been  of  tlie  first 
grade  In  kind  and  quality;  by  reason  of 
which  teult  want  of  care,  negligence,  and 
active  violation  of  their  said  written  contract 
by  the  defendant  plaintiff  suffered  great  loss, 
damage,  and  injury,  as  follows,  viz.:  Loss 
by  steers  not  weighing  1,060  pounds,  stand- 
ard weight,  ¥3,000.88;  loss  of  price  on  steers 
sold  by  reason  of  not  being  In  prime  condl- 
tlon,  $2,200.88;  loss  on  ten  sick,,  which  died 
in  pens  at  Alexandria,  ¥424.35;  loss  on  19 
sold  at  Alexandria,  ¥(>16.26;  lo6S  three  drunk- 
en steers  abandoned  at  Pine  Bluff,  Ark., 
$127.29;  loss  on  1,027  head  sold  to  Kennedy, 
¥13,562.79.  That  they  are  entitled  to  de- 
duction on  the  feed  bill  of  C.  B.  Oreneaux 
by  reason  of  the  Inferior  quality  of  the  meal 
and  buUs  fumished  in  the  sum  of  $1,301.85, 


and  on  feed  bill  fomlshed  to  plaintiff,  $8,009.- 
70,— In  all  aggregating  Hie  sum  of  $21,30001. 
That  the  defendants  well  knew  ttat  Oroieaox 
and  themselves  were  entitled  to  prime  qual- 
ity at  cotton-seed  huIUi  and  meal,  and  that 
only  that  quality  of  meal  and  bulla  would 
^ve  satisfactory  and  pn^table  results  In 
the  feeding  of  the  cattle;  and  that  the  de- 
fendant company  also  well  knew  that  tlie 
hulls  and  m^  furnished  1^  them  were  of 
an  Inferior  quality,  and  were  not  sultatde  for 
feeding  cattle,  ai^  would  produce  disease 
whrai  fed  to  the  cattle;  and,  notwithstanding 
the  numerous  protests  made  to  them  froni 
time  to  time  by  a  B.  Oreneaux  and  plaintiff 
as  to  the  inferior  quality  of  Uie  hulls  and 
meal  furnished  them,  and  notwithstanding 
that  they  could  easily  and  readily  have  pro- 
cured a  prime  quall^  of  hulls  and  meal  in 
mfBcient  quantities  to  have  complied  with 
tlmir  contract  th^  continued  to  furnish  the 
lnferi<A  quality  of  hulls  and  meal,  and  failed 
to  procure  prime  quality  tisewbere,  as  they 
could  have  done,  and  were  oUiged  to  do, 
thereby  eatwing  the  loss  and  Injury  to  plain- 
tiff above  alleged.  Judgment  was  asked  to 
conform  to  these  averments. 

Defendant  answered,  first  pleading  the  gen- 
eral issue.  It  averred;  That  If  plaintiff  ever 
sustained  damage,  it  was  caused,  or  at  least 
contributed  to,  by  the  plaintUTs  own  negli- 
gence, mismanagement  and  misconduct  in 
either  of  which  events  there  eould  be  no  re- 
covery. That  plaintiff's  petition  failed  to  al- 
l^e  no  want  of  contributory  negligence, 
whidi  was  a  necemary  averment  and  the  ab- 
sence of  which  fumished  ground  tar  the  dis- 
missal of  plaintllTs  snlt.  That  this  allega- 
tion could  not,  however,  be  trathfolly  made, 
for  the  plaintiff  and  Ite  agents  well  knew  that 
In  truth  and  reality  they  were  guilty  of  con- 
tributory negligence,  and  that  the  resl  and 
true  cause  of  not  maUng  more  on  the  cattle 
was  due  to  bad  w«tther,  bad  handling,  mis- 
management and  negligence  on  their  part 
as  would  be  fully  shown  on  the  trlaL  That 
the  plaintiff  and  Its  representatives  well 
knew  what  kind  of  feed  ttiey  were  buying 
and  getting,  knowingly  accepted  it  and  vol- 
untarily appropriated  It  to  their  own  uae. 
That  they  had  the  control  and  managem«it 
of  their  cattle,  and  themselves  selected  and 
fed  the  teed  to  the  cattie,  and  paid  for  same 
up  to  near  the  end  of  liie  fading  season,  and 
for  the  balance  of  $871.00,  then  due  to  de- 
fendant, the  agent  and  managlug  representa- 
tive of  the  plaintiff,  recognldi^  and  admit- 
ting same  to  be  due,  gave  a  draft  on  his  prin- 
cipal, the  said  Strahom-Hotton-Bvans  Com- 
mission Oomp&ny,  of  St  Loids,  Mo,  thus 
leading  the  defendant  and  its  representatives 
to  believe  that  tbey  were  going  to  fuft  the 
balance  due  for  feed,  until  the  catt..  had 
been  taken  away,  and  carried  beyond  the 
reach  of  defendant  or  the  proeeas  of  the 
court  thus  by  bad  faith  and  deceitful  prac* 
tlces  mlBleadIng  defendant's  r^resentatives, 
and  depriving  defendanta  of  Iheir  lien  And. 

Digitized  byLaOOglC 


La.)      STKAHOKN-HUTTON-EVANS  COMM'N  CO.  v.  BED  RIVEU  OIL  CO.  267 


privilege  upon  tbe  cattle  to  secure  the  mon- 
ey tot  the  feed  they  had  been  eating,  and 
depriving  them  of  the  opportuntt;  to  attach 
the  cattle  as  property  of  absentees.  That 
this  draft,  when  snbsequently  forwarded  by 
defendant  for  payment,  was  not  paid,  and 
went  to  protest  for  nonpayment,  necessitating 
tbe  expenses  of  protest,— all  of  which  would 
be  more  fully  shown  on  the  trial  hereof. 
That,  after  having  given  credit  to  plaintiff 
for  sadcB  returned  and  a  wagon,  as  claimed 
by  plaintiff,  the  plaintiff  still  owed  defend- 
ant the  full  sum  of  $792.31  for  feed  furnish- 
ed, for  which  sum  ($782.31.)  defendant  re- 
convened, and  aslEed  Judgment  That  the 
plaintiff  had  caused  serious  Injury  to  defend- 
ant That  they  unnecessarily  called  away 
defendant's  general  manager  to  nachitocbes 
by  tetegtam,  not  only  putting  him  to  incon- 
venience, trouble,  and  annoyance,  but  also 
depriving  defendant  of  his  care,  attention, 
skill,  and  services  in  having  its  mill  properly 
and  safely  operated,  and  thus  causing  the 
breaking  of  costly  machinery,  oil-press  cyl- 
inders, and  thus  forcing  defendant  to  pay 
$506  to  rei>air  the  broken  machinery;  and 
also  producing  a  reduction  of  the  capacity 
of  the  mill  for  at  least  three  weeks,  thus 
causing  defendant  a  further  loss  of  $900;  and 
also  at  other  times  unnecessarily  requiring 
and  occupying  attention  and  time  of  the  gen- 
eral manager  of  tbe  mill,  when  it  should  have 
been  devoted  to  the  business  of  the  mill,  to 
hla  great  annoyance,  Inconvenience,  and  vexa- 
tion, and  to  the  loss  and  injury  of  defendant 
in  the  sum  of  $2,000,— aggregating  the  sum 
of  $3,496.  That  It  had  been  further  injured 
by  the  slanders  and  defamations  of  the  plain- 
tiff seriously  affecting  Its  credit  and  the  pub- 
lic confidence  which  It  had  always  enjoyed, 
and  depriving  defendant  of  profitable  patron- 
age, and  serloualy  damaging  Its  business,  by 
accusing  defendant  of  breaking  Its  contract 
and  violating  its  obligations,  and  by  trying 
to  impress  the  public  with  the  Idea  that  its 
products  will  kill  or  injure  cattle,  and  be- 
smirching Its  fair  name  and  high  standing 
for  fair  dealing,— a  matter  of  the  highest  Un-  i 
portance  to  defendant  In  obtaining  loans 
from  banks,  which  It  Is  compelled  to  do  dur- 
ing tbe  cotton-seed  season,  and  also.  In  the 
midst  of  strong  competition  with  power- 
fnl  rivals,  in  obtaining  seed  from  planters, 
and  disposing  of  the  products  of  Its  mill. 
For  thus  slandering  and  injuring  defendant 
the  plaintiff  owed  It  compensation  In  dam- 
ages in  the  Bum  of  $25,000,  which,  together  ' 
with  the  other  damages  above  set  forth,  ag- 
gregates the  sum  of  $28,495  damages,  In  addi-  i 
tlon  to  the  unpaid  feed  bill  above  set  forth  I 
of  $792.31,  and  for  all  of  which  defendant  re-  I 
convened,  and  asked  for  Judgment.  Def«>d-  ; 
ant  pnyed  that  the  demands  of  the  plaintiff  | 
be  rejected,  and  that  there  be  Judgment  by 
way  of  reconvention  in  its  favor  and  against 
the  plaintiff  for  the  sum  of  $792.31,  together 
with  1^1  5  per  cent  pw  annum  Interest 
tbereon  from  ttw  date  of  said  draft,  the  Ist 


day  of  April,  1800,  and  Cor  the  additional 
sum  of  $28,495  damages,  together  with  legal 
interest  thereon  from  Judicial  demand. 

Plalntin  filed  a  plea  of  estoppel  against  the 
defendant,  alleging  that  defendant  bad  in- 
duced It  to  enter  into  the  contract  under  date 
of  January  11,  1899,  between  C.  E.  Gren- 
eaux.  Red  River  OH  Mill,  Limited,  and  phtin- 
tlff,  under  the  stipulation,  agreement  and 
mutual  understanding  by  and  between  all 
the  parties  that:  (1)  Strahom-Hutton-Evans 
Commission  Company  should  be  and  was 
made  the  transferee  of  0.  E.  Qreneaux  In 
the  feed  contract  of  date  of  June  9. 1898,  be- 
tween Red  River  OU  Mill,  Limited,  and  C. 
S.  Oreneaux,  with  the  knowledge  and  con- 
sent of  Bed  Blver  Oil  Mill,  Limited,  and  as 
a  condition  precedent  insisted  upon  and  did 
actually  receive  from  plaintiff  the  sum  of 
$3,026.06  due  Bed  River  Oil  Mill.  Limited,  by 
O.  E.  Greneanx,  on  said  feed  contract  for 
which  amount  plaintlfF  was  In  no  manner  lia- 
ble, and  which  caused  plaintiff  to  alter  and 
change  Its  position  to  Its  prejudice,  as  Is  fully 
shown  and  set  out  in  said  contract  bearing 
date  of  January  11,  1889.  (2)  Shows  that 
from  completion  of  said  contract  to  April  1, 
1880,  plaintiff  received  from  defendant  cot- 
ton-seed meal  and  hulls  as  subrogee  -to  the 
Oreneaux  contract  of  June  0, 1888,  paying  de- 
fendant therefor  under  protest  against  the 
quality  of  said  meal  and  hulls,  defendant 
receiving  the  price  agreed  upon  In  said  con- 
tract of  June,  1888.  (3)  That  in  defendant's 
reconventional  demand  set  up  in  answer  to 
this  suit  defendant  Is  Judicially  claiming  and 
asserting  that  under  said  contract  there  Is 
due  an  alleged  balance  of  $702.31,  arrived  at 
determined,  and  fixed  under  the  terms  and 
conditions  of  tbe  Oreneaux  contract  of  June 
8.  1898,  and  is  still  praying  for  Judgment  for 
said  amount  Plaintiff  therefore  shows  that 
for  the  first  and  second  reasons  and  causes 
herein  stated  the  defendant  is  estopped  by 
its  said  act  en  pals,  and  by  the  third  cause 
and  reason  defendant  is  judicially  estopped 
from  claiming,  contending,  or  asserting  or  de- 
nying that  plaintiff  was  and  Is  not  the  trans- 
feree and  subrogee  of  and  fully  subrogated 
to  all  the  rights  and  privileges  of  said  a  E. 
Oreneaux  to  the  feed  contract  under  date  of 
June  8,  1888,  marked  "Defendant  A,"  and 
further  that  the  defendant  Is  Judicially  estop- 
ped from  contending,  asserting,  or  claiming 
that  the  said  Qreneaux  contract  under  date 
of  June  8,  1888,  had  been  abrogated  or  elim- 
inated, either  by  contract  of  January  11,  1890, 
or  by  any  subsequent  parol  agreement  be- 
tween the  parties  to  tbe  said  contracts. 
Plaintiff  therefore  prays  that  this  plea  of  es- 
toppel en  pats  and  plea  of  Judicial  estoppel 
be  allowed  and  filed  and  sustained,  and  tbe 
demand  of  defendant  rejected,  at  its  cost  in 
relation  thereto. 

The  issues  were  tried  by  a  jury,  who  re- 
turned a  verdict  rejecting  plalntlfTs  demands, 
and  allowing  defendant's  claim  for  feed  bill 
M  claimed,  and  disallowing  tbe  reconven- 
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tJonal  demand  for  otbo*  damagea.  Jadgment 
was  rendered  In  conformity  to  the  verdict, 
-and  plaintiff  appealed.  Defendant,  tn  the 
aapreme  conrt,  asked  damages  as  (or  a  frlvo- 
loiu  appeal,  and  cmtUigently  prajed  for  an 
Increaae  of  Judgment  In  Its  favor. 

Opinion. 

The  plaintiff  company  auei  the  defmd- 
«nt  for  $24,860  damages,  claiming  that  with  i 
the  full  knowledge  and  eoiuent  of  the  Bed 
lUver  Oil  Company.  Limited,  ft  bad  been 
anbstltnted  In  Hen  of  Charles  S.  Oreneanz  In 
a,  certain  written  contract  entered  Into  1^ 
the  latter  «i  or  about  the  10th  of  June.  1888. 
with  the  Bed  Blver  OH  Company,  Limited,  1 
and  spedally  snbn^ted  In  and  to  all  bis  | 
rights  and  actions  to  and  growing  out  of 
said  contract  Hie  contract  refmed  to  was 
«  written  iwoposItliKi  accepted  by  Grmeanx, 
In  which  the  oil  company  declared  that:  "It 
had  agreed  to  furnish  Oreneauz  hulls  and 
ineal  to  feed  from  1,600  to  2,000  head  ot  cat- 
He  cin  the  basis  of  SffV6  per  cent  of  cost  of 
•Oxe  seed.  That  la,  If  avwage  cost  of  the 
seed  at  the  mill  Is  $7.50  per  ton,  ifflce  of 
hulls  shaU  be  $2^  per  ton  at  the  mlU.  Tf 
price  of  seed  deeUnea  to  average  cost  of  96,  ' 
dellvpred  at  the  mill,  for  the  season,  price 
ot  bulls  shall  be  f2  per  ton  at  mill.  If  price 
of  seed  averages  fO  per  ton,  price  of  hulls 
shall  be  98  per  ton  at  mill.  Price  of  meal 
ahall  be  basis  91B  per  ton  at  average  cost 
of  97 -SO  per  ton  for  seed,  and  this  price  shall 
be  declined  or  advanced  one^ialf  of  what  seed 
may  decline  or  advance,  aa  the  case  may  be. 
8ettl«Dent  shall  be  made  during  the  season 
at  92-60  for  hulls  and  91B  for  meal,  and  at 
end  of  season,  when  average  cost  of  seed 
ddlvered  the  mill  Is  ascertained,  the  adjnst- 
menta  shall  be  made  by  deducting  or  adding 
to  above  pilcea,  as  the  case  mi^  be,  as  here- 
in stated.  These  conditions  are  to  be  left 
over  to  Oreneauz  unttl  the  2d  of  Ai^ust  nezt 
at  which  time  he  Is  to  notify  us  whether  he 
Is  to  take  the  feed  and  feed  "Uie  cattle.  Mr. 
Oreneaux  agrees  to  take  feed  on  these  condl- 
tl<ms  and  prices  fer  1,600  to  2,000  head  of 
catUe,  and  not  to  ft«d  cattle  at  any  otfaw 
place  (Nachltoches  excepted)  until  he  has  pla- 
ced in  feed  pens  with  us  the  1.600  or  2.000 
bead.**  Beferrlng  to  this  contract  plaintiff. 
In  Its  petltlfm,  averred  that  deftedants  had 
obligated  themselves  to  furnish  cotton-seed 
hulls  and  meal  of  prime  quality  and  first  dass 
as  to  quality.  snfHclpnt  to  feed  from  1,600  to 
2,000  head  of  beef  cattle  during  the  fall  and 
winter  of  1808  and  1809.  at  or  near  their  mill 
In  the  parish  of  Rapides,  in  order  to  fatten 
said  cattle  for  the  markets  of  St  Louis  or 
Kansas  City,  to  wbldi  the  cattle,  when  fat- 
tened, were  to  be  shipped  for  sale:  The  con- ' 
tract  In  question  wm  made  by  Oreneamr  in 
view  of  a  rontemplated  purchase  of  cattle 
which  he  propoKed  to  take  to  the  parish  of 
Rapides  for  feeding.  Oreneanx  did  In  fact 
make  a  purchase  of  cattle  In  Texas,  of  which 
some  were  shipped  hy  nlU  and  left  at  Nadi- 


Itoches,  while  1,800  were  left  In  Alcgcandria, 
In  Rapides  parish.  In  November,  1688.  The 
Idalntlff  company  advanced  Oreneanz  961,- 
488,  with  whldi  to  make  this  purchase,  and 
In  xepreaentatlon  ct  the  loan  Oreneanz  ex- 
ecuted and  delivered  on  Novembo*  22,  1898. 
his  eight  promissory  notes  for  different 
amounts,  payable  at  different  da1»a,  with  8 
per  emt  Interest  thereon  from  maturity. 
The  flrtt  of  these  notes  matored  on  March 
6,  1899;  the  last  on  April  28^  1890.  The  yel- 
low fiBver  prevailed  in  Loulaluu  In  1SB8.  and 
In  consequence  of  the  quarantine  which  had 
been  established  because  ot  it  Oreneauz  did 
not  accompany  the  cattle  to  Alexandria,  but 
the  landing  and  care  of  the  eame  was  Intmst-  . 
ed  to  his  employes.  The  fall  aeaam  of  1888 
and  the  early  winter  of  1899  -were  ezceedlng- 
ly  bad  In  Lonlslana,  affecting  very  Injuriously 
the  cotton  crop  and  cotlon  seed  and  cattie  ex- 
posed to  the  weather.  Oreneauz  became  sat- 
isfied that  his  venture  would  prove  an  nn- 
proflteble  one,  and  In  view  <tf  that  tact  and 
of  hla  physical  condItl<m  at  that  time  he  pro- 
posed to  the  plaintiff  company  to  Kdl  to  It  all 
the  cattle  at  Alexandria  for  and  in  eontider- 
atlon  of  a  suRender  by  it  (tf  hla  notea.  The 
plaintiff  accepted  the  proposition,  and  ac- 
cordingly, on  tiie  10th  of  Jannary,  1889.  a 
written  act  of  sale  of  the  1300  cattle  at  Alex- 
andria was  made  from  Oroieanz  to  It  for  said 
iwlce,  the  price  being  paid  1^  the  surrender 
of  the  notes  teUmA  to.  It  appeara  that  be- 
tow  this  (to  wit  on  the  6th  of  November, 
1S9Q  OreuMux  had  by  act  btfm  RanadelL 
derk  of  Rapldee  parish,  seenred  paymoit 
of  theae  notes  In  faror  of  the  plaintiff  by  a 
ple4!^e  upon  the  1,800  head  ct  cattle,  then  in 
Rapldos.  In  tbe  act  of  sale  oC  tiie  cattle  of 
the  10th  of  January,  1899.  this  pledge  la  refers 
red  to,  and  it  was  stated  that  that  sale  was 
to  take  the  place  of  the  act  of  pledge.  It 
waa  also  stated  tn  the  act  <tf  sale  that  Ore- 
neaux  had  that  day  given  hla  Mder  on  the 
Red  River  OH  Company  for  the  amount  of 
$1,600  worth  of  meal  and  hulls  to  be  deliv- 
ered to  the  plaintiff  as  per  hla  contract  with 
tbe  oil  company.  It  appears  that  It  was  con- 
templated that  the  oil  company  should  be  se> 
cured  for  the  seed  It  was  to  furnish  by  pledge 
up<Hi  their  cattle  In  BaiMes,  but  tbla.  pledge 
was  never  tn  fact  made  out  On  the  Uth  of 
NovMnber,  1886,  tbe  oU  company  wra4»  to  the 
plaintiff  that  Oreneanz  had  made  satisfactory 
arrangemoits  with  It  for  the  payment  of  feed 
for  1.800  head  of  cattle,  and  that  their  bill 
for  feed  was  waived  until  tbe  full  and  final 
payment  to  the  idalntiff  of  $27  per  head  on 
the  said  steers.  On  tiie  5th  of  December, 
1898.  Oreneanx,  by  act  before  Notary  Charles 
V.  Porter,  notary  for  the  parish  of  Naehlto- 
dies.  acknowledging  that  he  was  Indebted  to 
the  oil  company  In  the  sum  ol  912,000,  evi- 
denced in  his  note  for  that  amount  and  Inter- 
est, seenred  the  payment  of  said  note  in  fa- 
vor of  the  oil  company  by  pledge  upon  700 
head  of  beef  cattle,  then  in  Nachitocbes.  This 
note  waa  evidently  ft>r  tiie^anpposed  .sum 
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vUcb  the  contract  would  oUI  for.  On  tbe 
lltb  of  Juuair,  1888,  an  act  was  passed  be- 
tween Oroieanx,  the  Strahom-Hutton-fiTans 
CommlBSton  Company,  and  the  Bed  Blver  QU 
Company,  Umtted,  in  which  the  oil  com- 
pany, for  and  in  consideration  of  the  sum  of  fS,- 
826.66  to  It  paid,  transferred  without  recourse 
to  the  plaintiff  company  Ita  right,  title,  and 
Interest  in  and  to  the  contract  of  pledge  made 
In  its  favor  before  Porter,  notary,  of  the  700 
beeres  referred  to  In  that  contcact,  to  aecnre 
the  payment  of  Oreneanx's  912.000  promlsr- 
sory  note.  It  was  declared  that  the  omoimt 
of  this  note  was  by  consent  of  Greneaux.  the 
oil  company,  and  the  Strahom-Hotton-ETans 
Commission  Company  reduced  to  the  sum  of 
fo,^.ed.  The  note  of  113,000  was  accord- 
Ingiy  credited  with  the  sum  of  fajSTSM,  as 
was  the  pledge.  The  note^  so  reduced,  was 
transferred  to  the  present  plaintiff  comi)any, 
"together  with  all  the  rights,  iwiTlleges,  and 
actions  growing  oat  of  said  cmtract  of 
pledge";  tbe  oil  company  snbatitnting  the 
plaintiff  company  In  Its  stead  in  said  nm- 
tract  (tf  i^ge  as  ta<dder  of  the  note.  Tbe 
Bed  Biver  Oil  Company  in  said  act,  more* 
orer,  bound  and  obligated  Itself  to  feed  the 
1^00  head  of  cattle  then  at  Alexandria,  which 
had  been  snrrendered  by  C  B.  Oreneaux  to 
tbe  Strahwn-Hutton-ElTans  Commission  Com- 
pany, for  an  average  period  of  70  days  from 
the  date  of  the  act,  <m  the  same  terms  and 
conditions  and  for  the  same  price  as  agreed 
npon  with  C  B.  Oreneaux,  except  that  the 
Strahom-Hutton-BTans  Commission  Oom- 
Vttnj,  which  had  released  C.  E.  Greneaux 
from  bis  obligation  to  feed  the  said  1300 
bead  of  beef  cattle  any  further,  had  agreed 
al&o  to  pay  to  tbe  Bed  BItot  Oil  Company 
tbe  sum  of  $3,828.66,  then  due  It  by  Gre- 
neaux, as  a  part  consideration  ot  the  sum 
mentioned  as  the  price  it  was  to  pay  for  tlie 
transfer  as  the  i^edge  drawn  and  the  pcom- 
IsBoty  note  recited,  would  pay  cash  for  all  fu< 
ture  feed  furnished  it  from  the  Bed  Biver 
Oil  Company,  Limited.  In  the  act  of  sale 
from  Greneaux  to  tbe  plaintiff  company  of 
tbe  cattle  at  Alexandria,  and  In  the  act  eri- 
d«iclng  the  payment  of  tbe  18,826,  tbe  trans- 
fer of  Greneaux's  promissory  note,  and  the 
pledge  securing  tbo  same  as  reduced,  and  the 
agz«ement  of  the  oil  company  with  the  plain- 
tiff company  as  to  feeding  the  cattle  which 
had  then  bew  transferred,  the  plaintiff  com- 
pany was  represented  by  William  Hunter, 
one  of  Its  BtoclEholders.  as  its  attorney  In 
fact.  After  the  sale  to  It  of  the  cattle,  the 
plaintiff  took  actlre  charge  and  control  of  the 
same  through  Its  agents  and  employes.  The 
only  connection  (tf  the  defendant  with  them 
was  the  furnishing  of  the  feed  with  which 
tb^  were  prorided.  While  tbe  cattle  wwe  la' 
the  ownership  of  the  plahitlff  a  number  of 
them  died,  and  some  were  abandoned,  while 
being  shipped  to  maritet,  on  account  of  tfaelr 
physical  condition.  The  plaintiff  disposed  of 
th^  balance,  and  then  brougbt  the  present 
action  for  damages  alleged  to  haye  been  soa- 


talned  by  it  from  the  character  of  the  feeit 
furnished  by  the  defendant  company.  The 
plaintiff's  claim  of  being  transferee  from  Gre* 
neanx  to  his  feed  contract  with  the  defend- 
ant company,  with  subrogation  to  all  of  his 
rights  of  action  growing  out  of  that  contract, 
rests  upon  a  writing  without  a  date,  signed  by 
C.  B.  Greneanx  alone,  and  written  Just  b^ow 
ttie  act  evidencing  the  sale  of  the  Alexan- 
dria cattle  to  tbe  plaintiff,  and  which  reads 
as  follows:  "It  being  the  Intent  to  Include  a 
certain  feed  contract  of  C  B.  Greneaux  witb 
Bed  BITOT  Oil  Company!  limited,  under  date- 
of  June  9.  1888,  In  the  fwegoiiv  <tct  of  sale, 
and  as  mention  of  same  was  inadTertently 
left  out,  when  In  fact  It  was  transferred  to 
Strahom-Hutton-BTan*  Commission  Com- 
pany in  tbe  same  transaction  and  at  the  same 
date,  I  herewith  expressly  transfw  said  feed 
contract  to  Strahom-Hutton-Brans  Commis- 
sion Company  for  the  consideration  above  ex- 
pressed, with  full  and  complete  subrogation 
to  them  of  all  my  ri^ts,  privileges,  titles,  In^ 
terest,  and  rights  of  action  of  whatever  na> 
ture  or  charaetw."  The  evidence  shows  that 
this  pap«  was  signed  only  a  short  time  be- 
fore the  present  action  was  bnH«ht  Tbe  de- 
fendants deny  that  tbe  feeding  contract  be- 
tween Greneaux  and  themselves  was  continu- 
ed thnmiai  the  plaintiff  company,  and  that  the 
latter  was  subrogated  to  tbe  rights  of  Gre- 
neanx undw  that  cmtract.  They  contend 
that  the  flnt  contract  between  th«nselves 
and  Greneaux  was  abrogated  and  ended  with 
both  parties  bting  mutually  and  reciprocally 
released  from  It  at  the  time  that  the  second 
contract  (that  which  was  made  between  the 
plaintiff  and  themselves)  was  entered  Into; 
that  the  fint  contract  was  not  continued,  but 
merely  referred  to,  and  that  for  the  single 
purpose  of  fixing  the  price  to  be  i^id  by  the- 
plaintlffs  for  food,  whldi  was  to  be  the  same 
as  had  hem  fixed  in  the  first  contract,  and- 
should  be  regulated  by  the  same  sliding  scales 
that  tbe  second  contract  was  a  new  one. 
and.  after  it  had  hem  entered  into,  tbe  rights 
and  obUgatloni  of  parties  had  to  be  tested, 
by  it.  The  eonduslons  which  we  have  reach- 
ed in  the  case  make  a  dlscnsslon  of  this, 
question  unnecessary,  for  we  think  the  ver 
diet  of  tbB  Jury  and  the  Judgment  of  the 
court  were  correct,  from  whatever  standpoint . 
matters  may  be  viewed.  The  defendants' 
position  on  ttils  subject  Is,  however,  correct, 
that  the  flrat  contract  was  terminated,  and 
not  continued  through  the  plaintiff  company 
under  a  trantfer  of  It  by  Grmieaux. 

Tlie  first  error  of  the  plaintiff  Is  In  auium- 
Ing  and  declaring  that  the  defendant  had, 
under  Its  written  contract  with  Greneaux, 
obligated  Itself  to  furnish  cotton>eeed  meal 
of  prime  quality  and  first  class  as  to  qual- 
ity. The  qualt^  of  the  seeds  and  hulls  to 
be  furnished  Is  not  mentioned  at  all,  and  the 
price  to  be  ultimately  paid  was  on  a  fixed 
sliding  scale  on  the  basis  of  tbe  average 
price  of  the  seed  furnished  to  the  mill  dur^ 
ing  tbe  season.  Under  mich  dreumstancea 
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defendant's  obligation  was  governed  by  the 
p»Tl8lons  of  article  2156  of  the  Revised 
Civil  CkMie,  which  declares  that,  if  the  debt 
be  of  a  thing  which  Is  determined  onljr  by 
its  species,  the  debtor,  in  order  to  gain  his 
discharge,  ^a  not  bound  to  deliver  It  of  the 
best  kind,  but  he  cannot  tender  it  of  the 
wont  This  same  principle  finds  expression 
in  article  IMO  of  the  Revised  Civil  Code. 
We  are  satisfied  from  the  evidence  that  de- 
fendant furnished  as  good  articles  of  meal 
and  hulls  as  it  was  required  to  do  by  its 
agreement.  It  la  true  that  on  several  occa- 
sions complaint  was  made  of  the  quality  of 
some  of  the  seed  or  the  hnlls,  bat  the  com- 
plahit  never  rose  to  the  solonsness  of  put- 
ting the  defendant  in  d^nlt  by  reason  of 
the  same,  nor  would  the  occasions  referred 
to  have  Justified  snch  a  putting  In  default. 
The  trouble  on  these  occasions.  If  such  It 
could  be  called,  was  occasioned,  not  by  the 
acts  of  the  defendants,  but  by  those  of  plaln- 
ttffs*  employes  in  their  taking  of  themselves 
from  the  storehouses,  to  which  they  were 
giren  free  access,  the  seed  and  hulls  (of 
which  there  were  several  qnalitles).  those 
which  were  most  convenient  to  than  at  the 
time.  Defendants*  employes  did  not  deliv- 
er them,  but  permitted  plaintiffs'  workmen 
to  take  them  at  liberty.  The  moment  that 
objections  were  made  on  tbeae  occaakins,  the 
matter  complained  of  was  rectified.  The 
fact  that  on  all  occasions  other  than  these 
the  feed  was  received  and  used  without  ob- 
jection, is  evidence  that  there  was  no  cause 
for  dissatisfaction.  Not  only  were  the  meal 
and  halls  received  and  used,  bat  payment 
for  the  same  was  regularly  made,  without 
complaint,  np  to  the  time  that  the  last  cat- 
tle were  shiin>ed.    Even  then  plalnttfla* 

agent  on  tbe  spot  drew  a  draft  of  (  , 

representing  the  last  Installment  of  the  price 
of  seed.  and.  though  the  draft  was  returned 
dishonored,  payment  was  not  refused  on  ac- 
count of  any  claimed  defect  In  the  quality  of 
the  feed,  nor  by  reason  of  any  assertion  of 
claim  for  damages  against  the  defendant. 
At  the  time  that  Oreneanx  aold  the  cattie  to 
the  plaintiff  company  he  owed  the  defend- 
ant over  ¥3,900  for  feed  which  the  ^Intifl; 
hla  vendee,  paid  at  his  Instance,  and  by  con- 
sent of  all  parties  the  note  and  pledge  se> 
curing  payment  of  that  sum  was  transfeired 
with  subrogation,  and  the  balance  of  the 
note  of  912,000,  less  fl.SOO^  which  represent- 
ed the  amount  of  Oreneaux's  whole  ultimate 
liability  to  the  defendant  under  his  contract, 
wascancded.  Each  and  every  payment  made 
for  tbe  feed  was  at  once  an  admission  and  a 
partial  settlement  See  Olesecke  v.  Finlay, 
46  La.  Ann.  40S,  12  South.  602.  Over  and 
beyond  this.  Hunter,  one  of  the  plaintiffs* 
stockholdera,  who  acted  for  tbe  plalntiflFe  in 
the  matter,  saw  tbe  condition  of  the  cattle 
at  the  time  of  the  sale  to  his  company,  and 
tbe  quality  of  the  food  being  fumlBhed,  and, 
while  declaring  that  the  latter  waa  not  of 
tbe  best  said  ''before  and  at  the  time  nt 


making  the  new  ctmtract  with  the  defendant 
that  he  thought  it  would  do."  It  was  a 
difficult  matter  In  1S0S,  by  reason  of  the 
character  of  the  weather,  Cor  the  mills  at 
that  time  to  obtain  the  very  best  quality  of 
seed.  The  feed  furnished  by  the  dtfendant 
was  not  of  the  best  quality,  but  It  was  fair. 
Tbe  allegaU<m  in  the  plahitifrs  petition  that 
ttie  defendant  obligated  Itself  to  furnish 
cotton-seed  meal  and  bulls,  first  daas  as  to 
quality.  In  order  to  fatten  the  cattle  for  the 
markets  of  St  Ix>uls  or  Kansas  OitT,  to 
which  the  cattle,  when  fattened,  were  ship- 
ped, Is  not  borne  out  either  by  the  contract 
or  the  evidence.  Defendants  unquestionably 
knew  that  the  arUcIn  were  Intended  for  the 
feeding  of  the  cattle,  but  they  certainty  did 
not  undertake  to  fatten  them,  or  to  Insure 
that  the  feed  furnished  would  have  that  ef- 
fect They  had  not  aeen  them,  did  not  know 
what  character  of  cattle  they  were,  vrtiat 
their  condition  would  be  on  arrlvid,  how 
they  would  be  handled,  what  amount  of 
food  they  would  be  given,  nor  at  what  time 
It  would  be  glT«i.  They  donbtiess  knew 
that  they  were  to  be  resold,  but  not  when, 
nor  at  what  nuirkets;  nor  did  they  know  at 
what  extent  of  fattening  Greneanx  was  aim- 
ing. It  is  not  pretended  that  the  defendants 
were  experts  in  cattle  feeding  or  had  any 
knowledge  aa  to  what  particular  quality  of 
meal  or  hulls  would  bring  aboot  certain  re- 
sults. If  such  a  quality  there  waB,  pliUn- 
tlffs  should  have  specially  contracted  for  It 
It  would  have  been  folly  ftir  the  defendants 
to  have  assumed  any  snch  obligations  as  the 
plaintiffft  charge  them  with  having  taken 
upon  themselves,  and  It  is  utterly  unrea- 
sonable to  suppose  that  platatiffs,  in  making 
their  contract,  contemplated  tbat  snch  ob- 
ligations were  in  fact  assumed  as  the  result 
of  a  simple  sale  to  th»n  of  feed.  Assuming 
as  true  that  defendante  would  be  liable  to 
the  plaintiffs  on  the  basis  contended  for  by 
them  for  the  fiillnre  of  the  food  which  they 
furnished  to  fatten  the  cattle,  or  to  fatten 
them  np  to  the  point  that  plalntifh  expected 
them  to  be  fattened,  we  do  not  see  how 
plalntUSs  could  expect  a  claim  for  damages 
to  be  fixed.  If  cattie  did  not  fatten,  or  If 
they  did  not  fatten  to  tbe  point  expect^  it 
would  be  impossible  to  ascertain  to  what  ex- 
tent this  was  due  to  the  feed  furnished  by 
the  defendants,  even  If  It  should  be  granted 
that  they  had  contributed  to  those  results. 
They  could  be  attributed  to  namerons  other 
contributing  causes  aa  ahown  by  the  evl> 
dence.  Defendants  chaise  that  the  cattle 
were  purchased  at  too  high  a  price;  that 
they  were  inferior  In  character;  that  they 
were  taken  by  rail,  after  a  long  Jonmey,  to 
new  places,  away  from  their  habitual  sur* 
roundlngs,  and  anbjected  to  the  dlsqnieting 
effecte  of  noises  and  scenes  to  which  th^ 
were  not  accustomed,  whldi  caused  them  to 
stampede,  and  Injure  fhemselTes;  that  food 
waa  placed  before  tiiem  of  which  they  had 
no  knowledge,  and  which*  for  jutlme,  they 
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trould  not  touch;  that  all  cattle  do  not  fat- 
ten alike  under  precisely  Blmllar  conditions; 
that  these  particular  cattle  were  crowded 
ti^etber  In  .too  small  &  space  on  unsuitable 
ground,  wltboat  a  shelter.  In  an  exception- 
ally severe  season  both  as  to  rain  and  cold; 
tLat  tbe7  were  forced  to  stand  on  their  feet, 
uoable  to  lie  down  and  steep,  by  reason  of 
the  depth  of  mud  in  their  pens;  that,  com- 
ing to  a  new  climate,  they  had  to  pass 
tbrough  a  process  of  acclimatization;  that  a 
disease  tmown  as  "staggers"  was  prevailing 
at  the  time  all  over  Louisiana,  attributable 
to  DO  particular  cause;  that  the  handling 
and  feeding  of  cattle  over  which  defendants 
bad  no  control  was  injudicious.  These  va- 
rloDS  charges  were  unquestionably  support- 
ed by  evidence,  disputed,  It  Is  true,  but  none 
the  less  produced  from  reputable  witnesses. 
We  are  not  prepared  to  say  to  what  precise 
extent  these  alleged  charges  were  shown  to 
be  well  founded,  but  we  an  satisfied  that 
each  and  every  one  was  more  or  less  sus- 
tatned.  This  being  the  case,  we  do  not  see 
bow  tbe  plaintiffs  could  exi>ect  to  throw  ei- 
ther the  whole  burden  of  tbe  loss  of  the  ven- 
ture or  any  special  portion  of  It  upon  the  de- 
fendants, assuming  that  they  had  contribut- 
ed to  it,  and  that  they  would  hare  been  le- 
gally liable  for  a  share  of  it  had  such  share 
been  fixed.  We  do  not  see  bow  the  Jury 
mM  have  reached  any  other  conclusion 
than  that  evidenced  by  their  verdict  reject- 
ing plaintifts'  demand. 

Defendant  has  prayed  for  damages  for  a 
frlToIoua  appeaL  These  cannot  be  allowed. 
Appdlant,  as  a  plalnUCt,  lost  its  suit  In  the 
lower  coart  We  do  not  think  under  such 
circumstances  damages  should  be  allowed, 
even  though  tbe  appellate  court  may  think 
tbe  appeal  entirely  without  merit.  We  are 
ol  tbe  opinion  that  tbe  verdict  of  the  Jury 
and  the  Judgment  thereon  are  correct  The 
judgment  appealed  frun  Is  hereby  affirmed. 


(104  La.)   /  f 
FOWI^  T.  GBEAT  SOUTHERN  TBLB- 
PHOXE  &  TELEGRAPH  CO. 
(No.  13.480.) 
(Ssprenie  Conrt  of  Louisiana.    Feb.  4,  1901.) 

ACTION  FOR  8BRVICB8— BVIDBNCB-CORPORA- 

TI0N&-AUTH0R1TY  OP  DIRECTORS. 

1.  PlaintitE  served  in  the  capacity  of  general 
manager  aud  secretary  of  defendant  corpora- 
tkw,  A  salaiT  was  fixed  for  him  for  the  for- 
mer position;  none  for  tbe  latter.  During  the 
nine  years  he  filled  the  positions  he  drew 
taonthly  ids  salary  as  general  manager,  but 
made  no  claim  for  compensation  as  secretary. 
Only  utter  his  retirement  from  the  service  of 
tile  company  does  be  assert  bis  right  to  a  sal- 
ary a.f  Beci«tary  independent  of  that  he  was 
reoeiring  as  general  manager.  Beld,  be  can- 
not recover. 

2.  The  meaenre  of  -  power  vested  In  the  board 
of  directors  of  defenunnt  company  is  determin- 
ed by  its  charter  and  by-laws,  and  the  board's 
action  in  excess  thereof  is  not  binding  upon  the 
corporation. 

^  It  is  not  foand  that  plaintiff  was  ever  em- 
ployed q^ecifically  hr  tbs  year  as  general  maur 


ager,  bnt,  if  he  were,  there  was  no  power  !n 
the  board  of  directors  to  bo  employ  bim,  since 
the  by-laws  distinctly  declare  tnat  all  officials 
shall  bold  office  "during  the  pleasure  of  the 
board." 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  EIIIb,  Judge. 

Action  by  Joseph  J.  Fowler  against  tbe 
Great  Southern  Telephone  &  Telegraph  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Gustave  V.  Sonlat  and  S.  8.  Jones,  for  ai^ 
pellant  Den&gre,  Blair  &  Den{«r^  for  ap- 
pellee. 

BLANCHARD,  J.  The  cause  of  action 
herein  set  forth  Is  a  claim  for  compensation 
growing  out  of  plalntilTs  incumbency  of  the 
positions  of  secretary  and  general  manager 
of  defmdant  corporation.  Stated,  the  ae* 
count  would  read  as  follows:  Nine  years* 
salary  as  secretary,  from  May,  18S9,  to  May, 
1898,  at  faOO  per  year.  |2.700;  11  months' 
salary  as  general  manager,  from  April,  1887, 
to  March,  1808,  at  $250  per  month,  12.750; 
total  amount  claimed,  $5,460.  From  a  Judg- 
m«it  in  bis  favor  for  $68.86,  plaintiff  prose- 
cutes this  appeal.  In  this  court  defendant 
flies  answer  praying  rejection  of  the  demand 
in  toto.  Plaintiff  filled  the  positions  of  sec* 
retary  and  general  manager  of  the  company. 
This  is  not  disputed.  He  claims  that  to  the 
office  of  secretary  there  was  attached  an  an- 
nual salary  of  $300,  to  wbich  be  Is  entitled. 
Defendant  denies  this,  and  avers  that  the  sec- 
retaryship as  filled  by  plaintiff  vraa  not  a  lal-  . 
aried  office,  that  no  salary  was  ever  agreed  to 
be  paid  him  as  such,  that  he  never  demanded 
any  during  the  nine  years  he  filled  the  posi- 
tion, and  that  the  claim  therefor  now  made 
Is  an  afterthought,  taking  shape  only  after 
his  resignation  from  tbe  company's  service 
had  been  demanded  and  given.  Plaintiff 
claims  that  to  the  office  of  general  manager 
was  attached  an  annual  salary  of  $3,000;  that 
his  employment  in  that  capacity  was  by  the 
year;  that  he  had  filled  the  position  for 
many  years,  and  was  last  ^ected  thereto  by 
tbe  board  of  directors  In  March,  1897,  for 
one  year;  and  that  bis  resignation  having 
been  called  for  one  month  later,  amotmting 
to  a  discharge  without  cause,  be  is  entltli>d 
to  the  remaining  11  months'  salary.  Defend- 
ant denies  that  he  was  or  could  be  elected 
general  manager  for  any  ^ecifled  period, 
for  tbe  reason  that  the  by-laws  of  the  com- 
pany expressly  declare  that  persons  chosen 
by  the  board  of  directors  to  that  <^ce,  and 
other  offices  of  tbe  company,  shall  hold  their 
positions  during  the  pleasiire  of  the  board. 

1.  With  regard  to  the  claim  for  salary  as 
secretary,  it  Is  not  sustained.  The  minutes 
of  defendant  company  of  May  11,  1886,  show 
that  Paul  J.  Marrs  was  elected  secretary  and 
treasurer,  and  that  his  salary  as  such  was 
fixed  at  $25  per  month.  The  minates  of  the 
ffdlowlng  year  (May  10^  1887}  show  th^tb* 
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salary  of  the  Becretary  and  treasurer  was  to 
be  the  "same  as  last  year."  and  that  Paul 
J.  Marrs  was  again  elected  to  fill  these  of- 
fices. The  following  year  (1888)  Marrs  was 
reflected  secretary  and  treasurer,  but  noth- 
ing was  said  about  aalary.  The  next  year 
(1889)  a  change  in  the  offices  was  made.  W. 
H.  Boffiuger  was  elected  vice  president  and 
treasurer.  Fowler  (plaintiff)  was  elected  gen- 
eral manager  and  secretary,  and  Paul  J, 
Marrs  was  ^eeted  assistant  secretary,  and 
his  salary  as  such  was  fixed  at  "950.00  per 
annum  from  this  date."  No  mention  was 
made  of  any  salary  tm  the  secretary  or  the 
treasurer,  and  no  mention  appears  of  any 
salary  tor  these  positions  in  any  ta  the  meet 
lugs  or  the  board  of  directors  from  that  date 
down  to  the  presoit  time.  Plaintiff  contin- 
ued to  be  elected  each  yetfr  to  both  positions, 
—secretary  and  general  manager;  Paul  J, 
Marrs,  to  the  position  of  assistant  secretary; 
and  B<fflnger,  to  those  of  vice  invsldent  and 
treasurer.  We  attach  Uttle  or  no  Importance 
to  the  drcnmstance  that  sometimes,  at  the 
meetings  of  the  board,  plaintiff  was  elected 
secretary  and  general  manager  by  one  mo- 
tion or  vote  which  Included  both  positions; 
at  other  times  by  separate  motion  or  vote,— 
one  for  eadi  position.  This  claim  by  plains 
tiff  for  salary  as  secretary  Is  based  entirely 
upon  the  minutes  of  May  11,  1886,  flxli^  the 
salary  of  the  secretary  and  treasurer,  Paul  J. 
Marrs,  at  $26  per  month,  and  the  minutes  of 
.May  10, 1887,  contlnuhig  that  salary  to  Mam 
for  those  positions  for  another  year.  It  is 
not  asserted  and  is  not  the  fact  that  any 
.salary  as  secretary  was  ever  fixed  for  plain- 
tiff individually,  or  mentkmed  In-  ctmnection  - 
with  the  ofllce  at  any  of  12ie  elections  whereat 
he  was  chosen  to  the  position.  On  the  con* 
trary,  it  Is  shown  by  fte  testimony  of  the 
president  of  the  company  that  the  maUi  pur- 
pose of  associating  the  oSIce  of  secretary 
with  that  of  the  genmai  manager,  and  elect- 
ing Mr.  Fowler  to  both,  was  one  of  economy, 
—to  save  the  salary  of  fSOO  per  annum  which 
had  theretofore  been  paid  to  Pan!  J.  Bfarrs 
as  secretary  and  treasurer.  After  May,  1889, 
it  appears  that  no  compensatkm  was  w&e 
voted  to  either  the  secretary  or  the  treasurer. 
It  is  also  shown  that  In  Ocb^r,  1892,  at 
the  time  Fowln's  salary  as  general  manager 
was  Increased  from  ^400  to  (8,000  per  an- 
num, all  the  services  he  was  then  roiderlng 
were  taken  Into  consideration.  At  no  time 
after  his  election  as  secretary  in  1889  did 
Fowler  ever  lay  claim  to  compensation  for 
services  rendered  In  that  capacl^.  He  al- 
lowed nine  years  to  elapse,  during  all  of 
whldi  time  he  drew  monthly  his  salary  as 
general  manager,  but  claimed  nothing  as  sec- 
retary. He  asserted  no  clalin  to  such  salary 
until  his  official  connection  with  the  company 
had  been  severed.  He  never  communicated 
to  the  president  of  the  company,  nor  to  its 
board  of  directors,  bis  understanding  th|it  he 
was  to  draw  a  sahiry  as  secretary.  As  gen- 
eral manager,  he  bad  supervision  of  all  the  I 


pay  rolls.  His  approval  of  all  pay  nils  and 
vouchers  was  required.  None  ot  the  pajr 
rolla  or  votichers  ever  bore  bis  name  and 
salary  as  secretary,  though  they  bore  the 
names  and  salaries  of  all  other  <^cers  of  tho 
company,  Including  his  own  as  g«ieral  man- 
ager. At  c«e  time,  In  consequence  of  Illness, 
he  asked  jKrmlsslon  of  the  president  to  over- 
draw bis  salary  as  general  manager.  Vet  at 
that  very  time,  according  to  his  present  con- 
tention, he  had  to  his  credit  and  on  deposit 
with  the  company  a  comfortaUe  sum  as  sal- 
ary as  secretary.  He  set  up  no  claim,  In  that 
polod  of  pressing  necessity,  to  this  fond. 
During  his  admiiUstration  aa  general  man- 
ager It  was  his  duty  ficom  time  to  time  to 
make  reports  to  the  board  of  directors  of 
the  general  expenses  of  the  New  Orleans 
<^ce,  and  of  the  net  revenues  derived  there- 
from. Yet  he  never  once,  in  these  r^rts. 
carried  this  tisilm  for  salary  as  seoetary 
aa  an  outstanding  liability  of  the  company, 
nor  took  It  Into  account  in  flgurhig  the  net 
revmoes.  Thero  are  other  circumstances 
tending  to  negative  this  claim,  but  the  above 
is  deemed  sufficient. 

2.  With  regard  to  the  claim  for  11  months* 
salary  as  general  manager,  it,  too.  stands  in- 
suffldentiy  sustained,  except  as  to  7  days  la 
May,  1897,  for  which  the  Judge  a  quo  al- 
lowed him.  The  by-laws  of  the  company 
were  framed  and  adopted  by  Its  stockhold- 
ers. After  adoption  by  the  stockholders  they 
may  be  altered  or  amended  at  any  annual 
meeting  of  the  stockholders  by  a  majority 
vote  of  those  represented,  or  at  any  legal 
meeting  duly  called  for  that  purpose^  This 
is  the  declaration  of  the  by-laws  themselves. 
There  la  no  authority  In  the  board  of  direct- 
ors to  adopt  by-laws,  nor  to  chaise,  amend, 
or  modify  those  adopted  by  the  sharehiMera. 
Furthermore,  the  measure  of  pover  vested 
In  the  board  of  directors  is  determined  by 
the  diarter  and  by-laws,  and  the  board's  ac- 
tion In  excess  thereof  Is  not  binding  upon  the 
cfHiporatlon.  See  Hunter  v.  Insurance  Oo..  26 
La.  Ann.  14;  Douglass  v.  Insurance  Co..  118 
N.  Y.  484.  23  N.  E.  806,  7  L.  R.  A.  822.  The 
by4aws  of  the  company  were  adopted  June 
a  1888,  prior  to  plalntlff'a  ctmnection  with  it 
Subsequent  to  that  time  there  wm  amend- 
ments  adopted,  but  neither  In  the  original  by- 
laws nor  the  amendmente  was  any  authority 
given  the  board  of  directors  to  make  con- 
tracts with  the  company's  officials  for  em- 
ployment by  the  year.  On  the  contrary,  ar* 
tide  2  of  the  by-laws,  as  adopted  hi  1888, 
has  stood  Intact  fn»n  that  time;  and  that 
article,  while  vesting  in  the  board  the  au- 
thority to  choose  the  officers  of  the  company, 
prescrllws  that  these  facials  shall  hold  office 
"during  the  pleasure  of  the  board."  We  do 
not  find  that  plaintiff  was  ever  employed 
specifically  by  the  year,  bnt,  if  he  were,  there 
was  no  power  in  the  board  of  directors  to  so 
employ  him,  and  he  knew  It;,  for  as  secre- 
tory he  was  custodian  of  the  anbives,  to 
I  wit.  the  charter,  by-laws,  mlnutg^  etc.  The 
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fact  that  he  was  cboeen  general  manager  at 
the  tecnrring  annual  etectiona  of  officers,  and 
that  the  aalary  of  the  poaitlon  was  deBisnat- 
ed  as  BO  mtich  per  year,  does  not  of  Itself 
sustain  bis  contention  that  his  was  a  yearly 
employment  at  a  yearly  salary.  It  was  not 
conTenient  to  elect  officers  less  often  than 
fmce  each  year,  and,  while  the  salary  was 
specified  at  so  much  per  year,  In  point  of  fact 
It  was  payable  and  drawn  monthly,  as  usual 
In  such  cases.  Fowler's  reslffnatlon,  while 
dated  April  28,  1897,  appears  not  to  have 
been  accepted  until  May  7tb.  He  waa  paid 
his  salary  up  to  and  Incluslre  of  the  month  of 
AprU.  For  the  seven  days  In  Uay,  up  to  the 
date  of  the  acceptance  of  his  resignation,  he 
Is  entitled  to  the  salary,  and  the  district 
judge  BO  decreed.  This  was,  we  think,  prop- 
er. His  contention  that  he  rendered  the  com- 
pany services  after  that  date,  for  which  he 
should  be  paid,  Is  not  sustained.  Nelthw  Is 
bis  contention  that  havlDg  resigned  condi- 
tionally, and  the  acceptance  of  his  resignation 
having  been  without  the  conditions  attached, 
he  Is  to  be  considered  as  not  having  resign- 
ed, and  having  reported  for  some  time  there- 
after for  duty,  even  though  not  recognised  as 
still  in  the  employ  of  the  company,  be  Is  enti- 
tled to  the  salary  during  the  time  be  bo  re- 
ported. We  do  not  regard  bis  resignation  as 
being  a  conditional  one.  He  bad  not  the 
right  to  attach  conditions  to  It  He  was  not 
employed  under  contract  for  any  period  of 
time.  His  resignation  could  be  called  for  at 
any  time  at  the  pleasure  of  the  board  of  di- 
rectors. Calling  tot  his  resignation  was  but 
a  courtesy  ext«ided  him.  It  was  In  the  pow- 
er of  tho  board  to  remove  him  from  office  at 
any  time,  and  when  they  exercised  that  pow- 
er all  he  conld  claim  In  the  way  of  salary 
was  what  would  be  due  him  up  to  the  date 
of  the  acceptance  of  his  resignation.  True. 
In  his  letter  of  resignation  there  was  this 
declaratlcMi:  "Reserving  all  my  rights  of  In- 
terest and  contracts  connected  therewith," — 
meaning  with  his  employment  as  secretary 
and  general  manager.  But  these  words  are 
not  to  be  construed  as  attaching  a  condition 
to  bis  resignation.  If  he  had  any  contract 
interests  or  rights,  be  could,  of  course,  re- 
serve tbem,  and  did.  But  we  have  not  found 
that  he  had  such  rights  to  reserve.  He  stat- 
ed also  In  his  letter  of  resignation  that  It 
was  **nnderstood  and  so  stated  by  Mr.  Cald- 
well (representing  Mr.  Barton  and  others) 
that  my  services  have  been  satisfactory,  and 
entitled  to  recognition  substantially."  The 
Mr.  Caldwell  and  the  Mr.  Barton  referred  to 
were  directors  o)  the  company,  and  Mr. 
Caldwell,  it  seems,  was  the  one  who  was 
deputed  to  ask  his  resignation.  It  Is  quite 
true  that  In  the  conversation  had  between 
Caldwell  and  the  pJaintlfT.  which  resulted  in 
the  resignation  of  the  latter,  the  former  told 
him  that  appreciating  the  readiness  with 
which  be  had  consented  to  send  in  his  reslg- 
oatlon,  and  considering  bis  long  connection 
with  the  company,  the  board  would  be  ftlad 
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to  show  him  some  substantial  acknowledg- 
ment of  hia  seiTtces;  etc.  We  do  not  think 
that  from  these  words  ot  Director  Caldwell 
any  legal  liability  on  part  of  the  cwnpanjr 
to  the  plalntift  resulted.  Fowler  claims  that 
more  than  this  was  said  by  Caldwell  to  him 
at  that  Interview,  but  on  this  the  prepon- 
derance of  evidence  Is  against  bim.  It  aj^ 
I  pears  that  later  the  company,  through  Its  at> 
tomeys,  did  <dKer  him,  upim  hlB  retirement 
a  sum  equal  to  three  months'  Balary.  This 
may  bave  been,  trom  the  company's  stands 
point  the  tender  ot  a  '"sabstantlal  recogni- 
tion." Fowler  declined  It  preferring  to  sue 
for  the  eleven-months  salary  be  claimed  to  be 
due  htm  as  general  manager,  and  the  ntn^ 
years  salary  be  claimed  as  secretary.  Judg- 
ment affirmed. 

a04  La.) 

BTATB  ex  rd.  ORBEIN  v.  PORTBR,  Judge, 
et  al.    (No.  18,8TS.) 
I  (Supreme  Oonrt  of  Louisiana.   Feb.  18,  1901.) 

GRIUINAI«  LAW— APPBAL— RSTISW. 
The  supreme  court  wUl  not,  under  Its 
BUpervisorr  powers,  review  in  a  criminal  case 
the  correctness  of  the  conclusions  of  the  judge 
as  to  the  admissibility  and  force  and  effect  of 
evidence. 
(Syll&bas  by  the  Coart.j 

Application  t>y  the  state,  on  the  relation 
of  Charles  A.  Oxeen,  for  writs  oi  certiorari 
and  prohibition  against  Charles  V.  Porter, 

judge,  and  others.  Denied. 

Nettles  &  Teer,  for  relator. 

NICHOLLS,  C.  J.  Relator  sets  out  In  his 
application  to  this  court  for  writs  of  prohibi- 
tion and  certiorari,  that  he  was  indicted  and 
convicted  In  the  parish  of  Bed  River  for 
having  violated  section  010  of  the  Revised 
Statutes;  that  he  applied  for  a  new  trial, 
and  filed  a  motion  in  arrest  of  judgment  re- 
lief as  to  both  of  which  was  refused;  that 
he  had  been  sentenced  to  pay  a  fine  of  ^IGO, 
and  In  default  of  payment  to  an  lnm)rison- 
ment  of  60  days;  that  his  case  is  unappeala- 
ble. He  avers  that  he  was  convicted  not- 
withstanding there  was  no  evidence  on  which 
to  found  the  verdict  of  gnllty.  He  recites 
what  he  claims  to  have  been  the  testimony 
adduced  on  his  trial,  and  urges  that  the  jury 
and  court  in  holding  him  guilty  under  the  stat- 
ute for  and  on  account  of  the  acts  done  by 
him  as  shown  by  that  evidence,  misconstrued 
the  law  and  misapplied  the  facts.  He  sets 
out  in  his  petition  what  he  avers  to  be  a 
copy  of  the  Indictment.  He  avers  that  a 
great  wrong  has  been  done  him,  and  that  he 
Is'  entitled  to  a  writ  of  prohibition  and  cer 
tlorarl,  to  be  Issued  under  the  supervisory 
powers  of  the  supreme  court  that  It  migh\ 
pass  upon  the  evidence  adduced  at  the  trial 
to  the  end  that  It  might  examine  If  the  dis- 
trict judge  bad  not  goue  beyond  the  evideuca 
In  applying  the  law  and  erroneously  con- 
struing the  law.  His  prayer  Is  that  the  dis- 
trict judge,  the  district  attorney,  and  the 
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district  clerk  be  comm^ded  to  take  no  fxir- 
tber  action  In  the  case,  and  that  the  record 
of  the  case,  with  a  statement  of  facts,  be 
sent  np  so  that  the  supreme  court  may  pass 
on  the  regularity,  legality,  and  validity  of 
the  judgment  of  conviction;  that,  upon  a 
trial  of  the  issues,  the  court  declare  that  re- 
lator was  not  guilty,  for  the  reason  that 
there  was  no  sale  made  by  him  In  the  parish 
of  Red  River,  and  that  his  conviction  of  the 
offense  charged  against  him  be  declared  Ille- 
gal and  void,  and  that  he  be  dismissed  from 
further  custody  of  the  court,  and  that  on 
final  trial  the  writ  of  certiorari  be  sustain- 
ed. Relator  urges  no  complaint  against  the 
legality  of  any  of  the  proceedings  In  the  ; 
case.  He  does  not  pretend  that  the  court  I 
did  not  have  Jurisdiction  in  the  premises. 
He  does  not  set  out  any  act  of  omission  or 
of  commission  by  the  court  striking  the  ver- 
dict or  the  Judgment  of  court  with  nullity, 
lie  makes  no  showing  whatever  as  to  the 
ioBufflclency  of  the  indictment  In  law.  What 
lie  seeks  is  to  have  this  court  "review"  the 
cose  merely  as  to  the  correctness  of  the  rul- 
ing of  the  district  court,  and  the  conclusions 
that  the  court  upon  the  admissibility  and 
sufficiency  of  the  evidence  adduced.-  We  can- 
not do  this.  Our  power  of  "review"  Is  de- 
rived from  article  101  of  the  constitution, 
and  is  limited  to  Judgments  rendered  on  ap- 
peal by  the  court  of  appeals,  and  not  to 
Judgments  rendered  by  district  courts  In  the 
exercise  of  their  original  Jurisdiction.  We 
do  not  understand  relator  to  predicate  his  ap- 
plication upon  that  article  of  the  constitution, 
but  upon  the  supervisory  powers  vested  in 
this  court  by  article  85.  Our  authority,  un- 
der the  latter  article,  Is  a  "supervisory,"  not 
a.  "revising,"  power.  Misapplication  of  law 
to  any  given  state  of  facts  Is  not  excess  of 
Jurisdiction,  but  error.  Mining  Co.  v.  Brlt- 
ton  <Kan.  App.)  45  Pac.  104.  We  had  occa- 
sion In  State  ex  rel.  Satcho  v.  Judge  of 
(Mm.  Dist  Ct.,  49  La.  Ann.  231,  21  South. 
690,  and  State  ex  rel.  Kockritz  t.  Judge,  49 
La.  Ann.  1227,  22  South.  353.  to  discuss  the 
powers  of  this  court  under  our  supervisory 
powers  in  respect  to  criminal  proceedings. 
To  the  opinions  in  those  cases  we  refer.  The 
aiqpllcatloii  made  herein  la  refused. 

a04  La.) 

COLVIN  T.  JOHNSTON,  SherifF,  et  aL 
(No.  13.5W.) 

(Sapreme  Ooart  of  Louisiana.    Feb.  4,  1901.) 

COURT  OF  APPBALS  —  DISAaRBEHBNT  —  AP- 
POINTMENT OP  JUDQB— DATION  BN  PAIH- 
MBNT— CLAIM  OP  WIPE— VALUATION. 

1.  In  case  of  disagreement  in  a  pending  cause, 
so  that  there  cannot  be  a  concurrence  of  two 
Judges  of  the  court  of  appeals  in  the  deci- 
sion thereof,  the  court  may  appoint  a  district 
judge,  or  a  lawyer  having  the  qualifications  of 
a  judge  of  the  court,  to  sit  in  the  case. 

2.  The  essentials  to  the  validity  of  a  dation 
en  paiement  by  the  husband  to  the  wife,  in 
satisfaction  of  ner  paraphernal  rights,  are  the 
just  and  honest  claim  of  the  wife  against  the 


husband,  the  just  proportion  of  the  valne  of  the 
thing  given  to  the  amount  of  the  wife's  daim. 
and  the  delivery  to  the  wife  of  that  which  is 
the  subject  of  the  datioa. 

3.  Property  incnmbered  by  mortgage  in  favor 
of  others  may  be  the  subject  of  a  dation  to  the 
wife  by  the  bnsbaDd  in  satisfaction  of  her  par- 
aphernal claims,  provided  she  does  not  assouii- 
or  make  herself  responsible  for  the  mortgage 
debts. 

4.  And,  In  determining  the  ralne  of  the  prop- 
erty so  transferred,  it  is  competent  for  the  ap- 

firaisers  to  take  into  consideration  the  existing 
ncumbrances,  and  appraise  the  property,  for 
the  purpose  of  the  dation,  at  whatever  It  may 
be  wortii  over  and  eboTe  the  amonnt  of  the 
mortgages. 

5.  Under  such  circumstances,  where  the  mort- 
gages equal  or  exceed  the  value  of  the  proper- 
ty, a  nominal  valuation,  over  and  above  tfap 
incunbrances,  pot  open  the  property,  could 
hardly  be  denounced  as  a  "vile"  price. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  appeals,  Secmid  cir- 
cuit 

Action  by  L.  0.  Cc^vln  against  D.  A.  John- 
ston, sheriff,  and  others.  Verdict  for  plain- 
tiff was  affirmed  by  the  court  of  appeals, 
and  Joubert  Brof.  and  others  bring  certioran. 
Affirmed. 

Andrew  Augnatna  Gunby,  for  appellants 
Joubert  Bros,  and  Thompson.  Wilson  &  Co. 
Hudson,  Potts  A  Bernstein,  for  respondent 

BLANOHABD.  J.  This  cause  was  decided 
by  the  district  court  In  favor  of  the  plaintiff, 
whereupon  an  appeal  was  prosecuted  by  the 
defendants  to  the  court  of  appeals.  Second 
circuit.  The  Judges  of  the  latter  tribunal 
divided  In  opinion;  Judge  J.  M.  Kmnedy 
holding  the  Judgment  appealed  from  to  be 
erroneous,  while  Judge  E.  C.  Montgomery 
con^dered  the  same  to  be  correct  In  this 
condition  of  affairs,  the  Judges  decided  on 
calling  In  a  lawyer  of  the  requisite  qualiflca- 
tlons  to  sit  on  the  case.  They  accordingly 
appointed  Percy  Sandel,  Esq.,  of  the  Monroe 
bar,  as  Judge  ad  hoc.  Argument  was  had 
before  the  three,  and,  on  con^deratlon. 
Judges  Montgomery  and  Sandel  conctirred  in 
a  decree  affirming  the  Judgment  below. 
Judge  Kennedy  dissented. 

In  tbe  application  made  here  by  defend- 
ants for  the  writ  of  review,  it  is  objected 
that  the  Judges  of  the  court  of  appeals,  being 
unable  to  agree,  should  have  certified  the 
case  to  this  tribunal,  andthat  it  was  error  to 
call  In  a  lawyer  to  sit  In  the  case.  This  ob- 
jection ,l8  untenable.  Article  102  of  the  con- 
stitution Is  direct  authority  for  the  appoint- 
ment of  a  lawyer  or  a  district  Judge  to  sit  In 
a  cause  as  to  which  the  Judges  of  the  court 
of  appeals  have  disagreed. 

Plaintiff,  In  turn,  objects  to  tbe  considera- 
tion of  the  cause  on  the  writ  of  review,  for 
the  reason  that  no  application  for  a  re- 
hearing was  filed  in  the  court  of  appeals. 
In  this  connection,  her  counsel  directs  atten- 
tion to  the  amendment  to  rule  12  of  tbis 
couit,  which  reads  as  follows:  "Hereafter 
no  application  for  the  writ  of  review  In  auy 
case  will  be  considered  until  It  appears  from 
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tbe  papwa  filed  tbat  an  aiViUcatlcHi  for  re- 
bearing  baa  been  made  In  tbe  court  of  ap- 
peals, considered  and  OTermled."  It  not  ap- 
pearing trom  the  papers  of  the  case  that  an 
application  for  rehearing  was  filed  and  over- 
ruled, this  would  suffice  to  recall  the  writ  as 
faarbig  laadTertHitly  issued,  but  for  the  tect 
that  the  ameidnieDt  to  rule  12,  above  quoted, 
was  not  adt^ted  until  June  18,  1900.  This 
was  after  the  Judgment  of  ttie  court  of  ap- 
peals herein  was  rendered,  after  notiflcatlon 
bad  been  given  by  the  attorney  of  tbe  ap- 
idicants  of  Intention  to  apply  for  the  writ, 
and  after,  or  an  tbe  very  day,  the  application 
itself  was  mailed  to  the  clerk  of  this  court 
We  find  tbe  an^catlon  was  received  here 
and  filed  June  19,  1900.  So  that  when  the 
attorney  prepared  and  sent  forward  bis  ap- 
plication tbe  amendment  bad  not  been  adopt- 
ed, or,  at  least,  bad  not  yet  become  opera- 
ttve. 

With  regard  to  the  merits  of  the  cause,  our 
review  of  tbe  same  has  led  to  tbe  conclu- 
sion, Iwtb  on  the  facts  and  law,  tbat  tbe 
controversy  was  properly  determined  by  ithe 
court  of  appeals.  Tbe  opinion  of  tbe  court, 
pr^red  by  the  Judge  ad  hoc.  Is  so  clear  in 
Its  Btatemrat.  and  so  accurate  in  Its  appre- 
ciatitm  and  application  of  tbe  law  govern- 
ing the  case,  tbat  we  adopt  It  as  our  own,  as 
follows: 

'Tills  is  an  Injunction  suit  Instituted  by 
Mrsu  L.  a  Colvin,  wife  of  J.  B.  Oolvin,  to 
restrain  tbe  sale  of  twenty-nine  bales  of 
cotton,  alleged  to  be  worth  forty  dollars  per 
bale,  and  three  thousand  bushels  of  cotton 
seed,  alleged  to  be  worth  four  hundred  dol- 
lars, seized  by  the  sheriff  of  the  parish  of 
Ouachita  as  tbe  property  of  plalntlfTs  hus- 
band, under  writ  of  fi.  fa.  issued  m  execution 
uf  Jndgmente  against  him  in  suits  Xos.  4,1SS 
:ind  4,189,  styled,  respectively,  'Joubert  Bros, 
vs.  J.  B.  Colvin,'  and  Thompson,  Wilson  & 
Co.  vs.  J.  B.  Colvin,'  on  the  docket  of  the 
Fifth  district  court  of  the  parish  of  Ouachita. 
Hhe  avers  tbat  all  of  said  property  and  crops 
were  raised  by  her  during  the  current  year 
on  the  plantations  cultivated  by  her.  and  are 
ber  separate  and  paraphernal  property,  and 
in  no  wise  responsible  for  the  debts  of  ber 
said  husband,  J.  B.  Colvin,  and  that  she  Is 
regularly  and  legally  separated  In  property 
from  ber  said  husband  by  judgment  of  the 
Fifth  district  court  of  the  parish  of  Ouachita, 
and  Is  conducting,  operating,  and  adminis- 
tering her  own  affairs  entirely  free  from  the 
administration  and  control  of  her  husband, 
and  that  the  seizure  and  sale  of  her  prop- 
erty for  the  debts  of  her  husband  is  illegal 
and  malicious,  and  will  cause  ber  Irrepara- 
ble Injury,  and  tbat  an  Injunction  is  neces- 
sary to  protect  her  rights  In  the  premises, 
and  that  she  has  been  damaged  one  thou- 
sand dollars  by  said  illegal  seizure,  etc  De- 
fendants, answering,  aver  tbat  they  are  Judg- 
ment creditors  of  J.  B.  Colvin,  and  that  writs 
of  fl.  fa.  were  regularly  Issued  on  tJieir 
said  Judgments,  and  were  executed  by  the 


sheriff  by  seizing  twenty-nine  bales  ct  cotton 
and  fifty  tcms  of  cotton  seed,  which*  consti- 
tuted a  part  of  the  cmp  raised  and  produced 
by  J.  B.  Ocrtvln  on  his  plantations  during  the 
year  1899,  and  that  said  property  belongs  to 
said  J.  B.  Ooivin,  and  was  bi  his  possession 
at  the  time  of  Its  seizure,  and  that  J.  B. 
Oolvin  is  a  i^actlcal  ftrmer,  and  owns  two 
plantetlons  in  the  parish  of  Ouachita,  whlcb 
are  his  individual  property,  and  are  cultivat- 
ed and  managed  by  him  In  person,  but,  for 
the  fraudulent  purjKwe  of  screening  said 
crop  from  the  pursuit  of  his  Just  creditors,  be 
pretends  to  run  said  plantations  in  the  name 
of  his  wife;  that  the  inKtended  title  of  plain- 
tiff la  a  pure  fiction  and  an  absolute  nullity; 
tbat  she  could  not  and  did  not  lease  tbe 
piantatltms  1)el<mgii4:  to  ber  husband;  that 
she  did  not  and  could  not  Nuploy  his  serv- 
ices; that  the  crops  made  were  the  product 
of  the  husband's  Individual  skill.  Industry, 
and  work,  and  of  his  separate  property,  and 
that  the  wife  has  no  interest  whatever  in 
said  property.  Aven  and  prays  for  dam- 
ages.  The  testimony  shows  that  on  tbe  Sth 
day  of  October,  1808,  Mrs.  L.  a  Colvin  Insti- 
tuted suit  against  ber  husband.  J.  B.  Gk^- 
vln,  alleging  bis  insolvency,  and  praying  for 
Judgment  against  him  for  certain  of  her 
paraphernal  funds  had,  received,  and  used 
by  him  In  his  own  business  and  tor  his  own 
account,  and  for  a  dissolution  of  the  com- 
munity, and  a  separation  ot  property  be- 
tween her  and  her  said  husband.  Judgment 
was  rendered  In  ber  favor  on  November  2S, 

1898,  against  ber  husband,  J.  B.  Colvin,  tea 
fifteen  hundred  dollars,  and  decreeing  a  dis- 
solution of  the  community,  and  a  separation 
of  tbe  property  between  her  and  her  said 
husband,  and  authorizing  her  to  conduct  and 
manage  ber  own  affairs.  On  March  20,  1S99, 
J.  B.  Colvin,  by  a  datlon  en  palement,  trans- 
ferred to  bis  wife,  Mrs.  L.  0.  Colvbi,  in  par- 
tial satisfaction  of  her  paraphernal  claims 
against  him,  the  two  plantations,  together 
with  fifteen  mules  attached  thereto  and  Im- 
movable by  destination,  and  all  farming  Im- 
plements thereon,  on  which  tbe  crops  herein 
seized  were  produced  during  the  year  1899. 
This  act  of  datlon  en  palement  was  filed 
for  record  and  duly  recorded  In  the  notarial 
records  of  the  parish  on  the  4th  day  of  April, 

1899.  The  seizure  of  the  property  described 
in  plaintiff's  petition  was  made  on  tbe  24tb 
day  of  November,  1809,  and  was  a  part  and 
parcel  of  the  crops  produced  on  the  planta- 
tions, transferred  by  J.  B.  Colvin  to  bis  wife 
as  aforesaid. 

"It  Is  a  well-settled  principle  in  our  Juris- 
prudence that  the  law  favors  restitution  to 
the  wife,  and  looks  with  favor  upon  the  ef- 
forts of  the  husband  to  secure  her  Just  and 
honest  claims  against  him.  Tbe  fact  that 
tbe  huslmnd  Is  insolvent  and  embarrassed, 
and  that  he  Is  pursued  by  creditors  by  harsh 
remedies,  cannot  be  Invoked  to  destroy  the 
validity  of  the  transaction.  Tbe  rules  gov- 
I  emlng  the  revocatory  action  do  not  apply  to 
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the  dation  en  palement  by  the  husband  to 
the  wife  in  satisfaction  of  ber  Just  parapher* 
nal  claims.  This  well-settled  doctrine  dis- 
penses with  a  discussion  of  the  fraudulent 
intention  of  the  parties  to  the  dation  en  pale- 
ment, and  reduces  the  issues  in  this  case  to 
a  determination  of  the  validity  and  legal- 
ity of  the  daUon  Itself.  If  it  be  valid  and  le- 
gal, the  intention  of  the  parties  thereto  is 
irrelevant  and  Immaterial.  If  it  be  null  and 
void,  all  rights  under  and  by  virtue  of  it  are 
without  foundation,  and  must  falL  The  es- 
sentials to  the  validity  of  a  dation  en  pale- 
ment by  the  hosband  to  the  wife  are  the 
Just  and  honest  claim*  of  the  wife  agalnat 
the  husband,  the  Just  proportion  of  the  value 
of  the  thing  given  to  the  amount  of  the 
wife's  claim,  and  the  delivery  to  the  wife  of 
ihe  thing  given  to  her  In  satisfaction  of  her 
debt  The  contention  of  the  defendant  in 
this  case  Is  that  the  price  stipulated  in  the 
dation  en  palement  Is  vile;  that  it  is  a  mere 
nominal  price;  tbat  it  la  inadequate,  and  out 
of  proportion  to  the  real  value  of  the  prop- 
erty transferred.  The  testimony  in  regard 
to  the  value  of  the  property,  as  is  that  in  re- 
gard to  the  amount  of  the  special  and  Judi- 
cial mortgages  existing  against  the  prop- 
erty. Is  very  unsatisfactory-  However,  It  Is 
admitted  that  the  prop^y  is  not  worth  the 
amount  of  the  special  and  Judicial  mortgages 
existing  against  It  at  the  time  of  the  trans- 
fer to  Mrs.  CoWIn.  The  only  evidence  In  the 
record  as  to  the  value  of  the  property  is  that 
of  L.  I>.  McLaln,  who  says  the  property  la 
worth  from  sixteen  to  twenty  thousand  dol- 
lars, and  his  testimony  seems  to  refer  ex- 
clusively to  the  value  of  the  land.  Mrs.  Gol- 
vln  acquired  the  property  subject  to  (but 
not  assuming)  all  existing  special  and  Judi- 
cial mortgages,  which  are  admitted  to  be  more 
than  the  value  of  the  entire  property.  The 
price  stipulated  In  the  dation  en  palement  is 
one  hundred  dollars, 

"The  question  Is  now  reduced  to  this:  Is 
this  price,  under  the  circumstances  and  con- 
ditions of  this  case,  vile,  inadequate,  and  out 
of  proportion  to  the  real  value  of  the  thing 
given?  In  order  to  determine  this  question, 
it  will  be  necessary  to  decide  Just  what  was 
acquired  by  Mrs.  Colvln.  It  is  evident  that. 
If  she  acquired  anything,  she  acquired  the 
legal  title  to  the  property  subject  to  existing 
chaises  and  Incumbrances  with  which  the 
property  Is  burdened,  and  which  amount  to 
more  than  the  real  value  of  the  property. 
What  then,  is  the  value  of  this  incumbered 
legal  title?  What  Is  It  worth,  and  what  Is 
its  market  value?  It  would  be  worth  sub- 
stantially nothing  were  It  not  for  the  fact 
that  It  carries  with  it  the  right  of  its  owner 
to  occupy,  possess,  ehjoy,  and  cultivate  said 
properly  for  her  own  use,  benefit,  and  profit, 
which  may  or  may  not  be  valuable.  The  legal 
title,  and  Its  accessory  right  of  occupancy,  pos- 
session, and  use.  Is  subject  to  be  defeated  ^t 
any  time  Xrg  any  special  or  judicial  mortgage 


creditor  by  foreclosure,  or  by  hypothecary 
proceedings  against  the  property.  If  the  va- 
rious special  and  Judicial  mortgage  credit- 
ors do  not  proceed  against  the  property,  and 
Mrs.  Colvin  were  allowed  to  cultivate  and 
use  the  property,  her  legal  title  is  valuable. 
On  the  contrary,  if  these  various  mortgage 
creditors  had  taken  proceedings  against  the 
property  without  delay,  her  legal  title  would 
have  been  absolutely  worthless. 

"Considering  all  things,  and  in  the  light  of 
ail  the  surrounding  circumstances,  Mrs.  Col- 
vin'b  purchase  was  of  very  doubtful  and  un- 
certain value,  and  subject  to  exceedingly 
precarious  conditions.  We  are  not  there- 
fore, prepared  to  say  tbat  It  was  worth  more 
than  one  hundred  dollars,  the  price  stipulat- 
ed in  the  dation  en  palement  or  that  said 
price  is  vile,  inadequate,  and  out  of  propor- 
tion to  the  value  of  the  thing  given,  and  es- 
pecially are  we  unwilling  to  arrive  at  such  a 
conclusion  on  considering  the  appraisement 
made  at  the  time  of  the  dation.  and  in  the 
absence  of  proof  to  the  contrary.  It  will  be 
assumed  that  the  property  transferred  by  the 
husband  to  the  wife  is  fairly  appraised  In 
the  act  of  transfer,  until  the  contrary  la 
shown  by  the  party  attacking  the  transfer. 
Lehman  v.  Levy,  30  La.  Ann.  746. 

"Defendants'  counsel  urges  the  nullity  ot 
the  dation  en  palement  for  another  reason, 
.  tvhich  is  tbat  the  wife  cannot  acquire  by  da- 
tion en  palement  from  the  husband  property 
which  the  latter  has  Incumbered  with  mort- 
gages, because  it  is.  In  effect  the  wife  as- 
suming the  debts  of  the  husband,  which  is 
contrary  to  prohibitory  law;  citing  article 
2398,  Rev.  av.  Code.  That  article  Is  as  fol- 
lows: 'The  wife,  whether  separated  in  prop- 
erty by  contract  or  by  Judgment  or  not  sep- 
arated, cannot  bind  herself  for  her  husband, 
nor  conjointly  with  him  for  debts  contracted 
by  him  before  or  during  the  marriage.'  De- 
fendants' counsel  cites  no  authority  to  aus- 
tam  his  position,  but  relies  on  the  general 
principles  of  the  law.  It  Is  settled  beyond 
dispute,  by  a  long  line  of  precedents,  that  the 
wife  is  not  In  any  case  permitted  to  bind  her- 
self or  ber  property,  either  with  or  for  her 
husband,  for  debts  due  by  him  before  or 
after  marriage.  It  is  also  well  settled  that 
a  dation  en  palement  by  the  husband  to  the 
wife,  whereby  she  agrees  and  assumes  to 
pay  debts  or  mor^ges  due  by  the  husband 
as  a  i»art  of  the  consideration  and  price  stip- 
ulated in  the  dation  en  palement  is  a  con- 
tract not  authorized  by  law,  and  does  not 
pass  the  property  from  the  husband  to  the 
wife,  and  that  such  a  contract  Is  null  and 
void  and  of  no  effect.  But  we  know  of  no 
case  In  which  It  is  held  that  the  husband 
cannot  transfer  by  dation  en  palement  to  the 
wife  Incumbered  property.  If  the  wife  does 
not  assume  or  In  any  manner  become  respon- 
sible for  the  debts  of  her  husband.  Chi  the 
contrary,  in  the  case  of  Levi  t.  Morgan,  S3 
La.  Ann.  632,  it  was  expressly  held:  "Oniere 
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Is  no  legal  objection  to  the  hueband's  traiu- 
ferring  to  the  wife,  In  payment  of  her  para- 
phernal rlgbta,  property  Incnmbered  with  a 
mortgage,  because  she  takes  the  property 
SQbJect  to  the  mortgage,  without  assuming 
the  debt  of  her  husband.'  That  case  Is  very 
similar  to  the  Instant  one,  and  seems  to  de- 
cide all  questions  raised  by  defendants'  coun- 
ael  adversely  to  bis  views.  It  is  said,  bow- 
erer.  that  this  case  stands  alone,  and  Is  In 
conflict  with  the  general  and  elementary 
principles  of  the  law  and  previous  decisions 
on  this  subject  and  should  not  be  followed. 
There  doee  not  appear  to  be  a  conflict.  There 
is  a  wide  distinction  between  the  cases  In 
which  the  wife  acquires  the  property  cum 
onere.  though  not  making  herself  personally 
liable,  and  those  cases  in  which  she  assumes 
to  pay.  as  her  own,  the  debts  of  her  husband. 
The  reason  for  this  is  evident.  In  the  first, 
she  takes  the  proper^  with  the  privilege  of 
snrrenderlng  It,  in  the  event  of  foreclosure 
or  hypothecary  action,  without  incurring  any 
personal  liability  should  the  property  not 
realize  sufficient  to  satisfy  the  incumbran- 
ces: In  the  second,  not  only  is  the  property 
liable  for  the  payment  of  the  debt,  but  the 
wife  undertakes  to  become  personally  liable, 
and.  In  case  the  property  does  not  realize 
snlficient  to  satisfy  the  debt  she  stipulates 
that  she  and  her  spearate  estate  would  be 
bound  for,  and  subjected  to,  the  paTment  of 
the  deficiency.  In  the  first  the  wife  does 
not  bind  herself  or  her  property;  in  the  sec- 
ond, she  does;  and  it  Is  the  second  case  only 
which  is  contrary  to,  and  prohibited  by.  law. 

*lt  Is  contended,  further,  that  the  Incum- 
brances should  not  have  been  considered  by 
tbe  aiqpralsers  In  determining  the  value  of 
tbe  property.  This  question  Is  also  settled 
by  tiie  case  of  Levi  v.  Morgan,  38  La.  Ann. 
585.  In  whldi  tbe  court  say:  ^or  was  it  Im- 
pnpet  In  tlie  appraises  of  the  land  to  take 
into  consideration  the  Incumbrance  on  the 
land  in  making  their  valnatlon  of  it  preparsr 
tory  to  Its  transfer  by  Morgan  to  his  wife. 
Tbe  qnestton  was,  what  was  the  property 
worUi  to  tbe  wife,  who  proposed  taking  tt  In 
satisfaction  of  her  debt?  To  ascertain  its 
real  worth  to  her,  and  what  Ae  could  afford 
to  allow  ftff  it,  Ibe  Incumbrance  upon  it 
should  hare  been  taken  Into  consideration. 
It  was  qolte  certain  that  whatever  Incnm- 
brance  existed,  it  would  not  be  discharged  by 
tike  InitaTent  husband,  and  the  actual  ralne 
of  tbe  land  was  tmly  what  It  was  worth  over 
and  abore  tiie  prior  mortgage.  Nor  can  it  be 
■aid  that  this  Involved  tbe  qaestion.  raised 
by  plalntlfl's  counsel,  of  tbe  right  of  the 
wife  to  assume  the  hmband's  debt;  for  tak- 
thg  the  land  subject  to  tbe  mortgage,  even 
wltb  the  expectation  of  faavbv  It  to  pay.  lm> 
piled  no  assumption  of  the  debt'  This  rear 
sonbig  appears  to  be  sound.  There  is  no 
practical  method  of  determining  the  value  of 
Incnmbered  pn^ierty  to  an  Intended  purchas- 
er other  than  to  deduct  from  the  actual  val- 


ue of  the  property  the  amount  of  the  incum- 
brances. And  we  know  of  no  legal  reason 
why  a  different  rule  should  be  used  because 
the  wife  Is  tbe  purchaser. 

"Defendants  contend  that  tbe  datlon  en 
palement  is  void  because  it  Is  speculative, 
and  an  aleatory  contract  between  the  hus- 
band and  wife,  which  is  contrary  to  tbe  poli- 
cy of  the  law,  and  that  the  law  does  not 
permit  the  wife  to  Involve  herself.  This  is 
a  well-settled  principle,  but  It  has  no  appli- 
cation In  this  case.  Mrs.  Colvin  has  made 
no  Investment  beyond  her  separate  and  para- 
phernal means,  nor  bound  herself  for  any- 
thing over  and  above  the  purchase  price  stip- 
ulated In  the  datlon  en  palement,  whicli  she 
satisfied  In  full  without  exhausting  her  par- 
aphernal means.  She  bought  certain  prop- 
erty at  a  certain  fixed  and  appraised  value, 
and  paid  the  price  at  the  time  of  purchase. 
We  know  of  no  case  in  which  such  a  trans- 
action has  been  declared  Illegal  or  contrary 
to  the  policy  of  the  law.  On  the  contrary,  it 
has  always  been  held  that  the  wife  has  the 
right  to  Invest  her  paraphernal  funds,  and 
to  acquire  property  as  the  result  of  such  in- 
vestment ftQd  such  transactions  have  al- 
ways been  sustained,  where  It  is  shown  that 
the  wife  had  sufilclent  parapbemai  funds 
with  which  to  make  the  purchase,  and  which 
are  ample  to  enable  her  to  make  the  new 
acquisition.  See  Miller  v.  Handy,  33  La. 
Ann.  160,  and  authorities  there  cited. 

"Defendants  contend  that  the  property 
seized  is  the  result  of  the  work,  skill,  man- 
agement and  Industry  of  J.  B.  CoIvln,  tbe 
husband,  and  that  It  is  therefore  community 
property,  and  liable  to  seizure  and  sale  for 
the  debts  of  the  husband.  It  is  well  settled 
tbat  tbe  wife  may  administer  her  parapher- 
nal property  through  the  agency  of  the  bus 
band,  and  that  she  may  avail  herself  of  his 
assistance  If  he  la  willing  to  render  It  pro- 
vided he  act  under  her  authority,  and  merely 
as  ber  proclaimed  agent  Such  acts,  though 
pei^rmed  by  the  husband,  are  the  acts  of 
the  wife.  'Qui  fadt  per  altum,  faclt  per  ae.' 
She  has  all  the  power  of  a  feme  sole  In  re- 
gard to  tbe  management  of  her  separate 
property,  Includtag  tbe  power  to  employ 
agents.  See  Canal  Go.  v.  Field,  17  La.  426; 
Jordan  v.  Anderson.  29  La.  Ann.  749;  Miller 
V.  Handy,  88  La.  Ann.  160.  The  testimony 
establishes  that  the  husband,  J.  B.  Golvln, 
acted  as  the  agent  of  bla  wife;  that  all  con- 
tracts tor  auppllM  were  made  by  Mrs.  Colvin 
and  In  her  name;  that  she  pledged  tbe  crop 
to  secure  same;  Uiat  the  business  was  con- 
ducted la  her  name;  and  that  In  aU  transac- 
tions by  her  husband  he  acted  as  ber  pro- 
claimed agent  and  was  dealt  wltb  u  ber 
agent  The  datlon  en  palement  being  valid, 
it  transferred  the  property  to  Mrs.  Colvin, 
wltb  all  tbe  rights  of  ownership,  and,  having 
operated  and  cultivated  the  plantations  for 
ber  own  use  and  benefit  Ibe  fruits  and  reve- 
nues thereof  are  her  aeparate  and  na^pher- 
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nal  property,  and  In  no  way  respoiulble  for 
the  debts  of  J.  B.  Colvln,  her  husband."  . 

For  the  reasons  glren,  It  ts  ordered  that 
tbe  judgment  of  the  district  court,  affirmed 
by  the  decree  of  tbe  court  of  appeals,  do 
stand  undisturbed,  costs  of  all  the  cou^  to 
be  borne  by  defendants. 


a04  La.) 

STATE  T.  DUGGAN  et  al.   (No.  18,T71.) 

(Supreme  CJonrt  of  XiOuiaiRoa.    Feb.  4,  1901.) 
RBCBIVINQ  STOLEN  GOODS— JURY. 

1.  Act  No.  72  of  1896  amends  Rev.  St.  S 
832,  and  prescribes  the  punishment  Cor  receiv- 
ing stolen  goods,  knowing  the  same^  to  be  stol- 
eo,  to  be  imprisonment,  with  or  without  hard 
labor,  not  exceeding  two  years. 

2.  A  case,  therefore,  charging  this  offense,  is 
one  of  those  that  may,  under  article  116  of  the 
constitution,  be  tried  by  a  jury  of  fiTe. 

(Syliabas  by  tbe  Court.) 

Appeal  from  judicial  district  court  parish 
of  St.  Landry;  Edward  T.  Lewis,  Judge. 

Pierre  Duggan  and  others  were  Indicted 
for  recelTing  stolen  goods.  Two  of  the  de- 
fendants were  acqiritted,  and  two  found 
guilt?  and  appeal.  Affirmed. 

Pavy  &  Ogden,  for  appellants.  Walter 
Gulon,  Atty.  Gen.,  and  B.  Lee  Garland,  Dlst 
Atty.  (TjewlB  Gnlon,  of  counsel),  fw  the  State. 

BLANCHARD,  J.  In  October,  1900,  the 
district  attorney  filed  a  bill  of  Informntton 
against  Pierre  Duggan,  Poline  Yonng,  Joe 
Young,  Theogene  Fontenot  and  Willie  Gray, 
charging  them,  in  one  count,  with  tbe  lar- 
ceny of  three  hogs;  In  another  count,  with 
feloniously  receiving  three  hogs  knowing  the 
same  to  have  been  stolen.  The  time  of  the 
commission  of  the  offenses  Is  laid  In  May, 
1900.  The  first  four  of  the  parties  named 
were  jointly  tried,  and  the  two  Toungs  con- 
victed. The  other  two  were  acquitted.  It 
appears  that  the  case  was  tried  1^  a  jury  of 
five.  After  the  trial  Judge  bad  commenced 
to  deliver  his  charge  to  the  Jury,  his  atten- 
tion was  called  to  the  fact  that  tliere  were 
two  counts  in  the  information.  On  examlna- 
tlon  of  the  second  count,  charging  reception 
of  the  stolen  goods,  and  section  832  of  tbe 
Revised  Statutes,  relating  to  that  ofTense.  he 
reached  the  conclusion  that  under  tbe  stat- 
ute, the  penalty  denounced  for  same  was  nec- 
essarily Imprisonment  at  hard  labor,  and 
therefore  as  to  that  count  the  accused  could 
not  be  tried  by  a  jury  of  five,  but  must  be 
tried  by  a  Jury  of  twelve.  Const.  3S9S.  art. 
116.  Calling  this  to  the  notice  of  the  district 
attorney, '  that  official  thereupon  entered  a 
nolle  prosequi  as  to  the  second  count.  The 
judge  then  charged  the  Jury  to  disregard  the 
evidence  adduced  In  support  of  the  second 
count,  and  confine  themselves.  In  their  consid- 
eration of  the  case,  to  the  first  count,  and 
to  the  testimony  applicable  thereto.  The  Jury 
retired,  and  shortly  returned,  with  a  verdict 
ol  guilty  as  against  the  two  Youngs,  and  of 


acqiUttal  ai  to  Dnnui  uid  Fontenot  A  mo- 
tion for  new  trial  followed,  setting  out  irreg- 
ularities and  grievances,  all  based  on  the 
theory  that  the  cliarge  embodied  In  the  sec- 
ond count  could  not  be  tried  except  by  a  Jury 
of  twelve.  The  motion  was  overruled,  and 
a  bill  of  exceptions  txiken. 

Ruling:  The  defense  not  objecting,  it  was 
permissible  for  the  state  to  enter  a  nolle  pros- 
equi as  to  the  second  count  at  the  time  It 
was  done.  This  left  In  the  case  only  tbe  of- 
fense charged  in  the  first  count,  and  the  ver- 
dict returned  by  the  jury  was  responsive  to, 
and  is  held  applicable  only  to,  that  count  But 
the  Judge  and  district  attCHney  were  In  error 
In  supposing  that  the  offense  charged  In  the 
second  count  Is  one  where  necessarily  the 
punishment  Is  imprisonment  at  hard  labor. 
They,  at  the  time,  overlooked  tbe  amendment 
of  section  832  of  the  Revised  Statutes,  as  con- 
tained in  Act  No.  72  of  the  Acts  of  189B,  ap- 
proved July  11th  of  that  year.  This  act  pre- 
scribes tbe  punishment  for  receiving  stolen 
goods,  knowing  tbe  same  to  be  stolen,  to  be 
imprisonment  with  or  without  hard  labor, 
not  exceeding  two  years.  So  that  the  whole 
case  against  the  accused— the-offense  charged 
in  the  second  count  as  well  as  that  charged 
In  the  first  count— was  one  that  could  be  tried 
before  a  Jury  of  five,  pursuant  to  the  authoi - 
Ity  of  article  116  of  the  constitution.  Thert- 
was  therefore  no  necessity  for  the  dlstru-i 
attorney  to  have  entered  the  nolle  proseqn: 
as  to  the  second  count  In  order  to  render  tSxv 
Jury  of  five  competent  to  sit  on  the  case. 
That  entry  having  been  made, '  however,  it 
has  resulted  to  the  benefit  and  not  the  In- 
jury, of  the  accused,  and  there  Is  hence  no 
ground  for  complaint  on  their  part  No  suf- 
ficient rea,son  appearing  why  the  verdict  and 
sentence  should  be  set  aside,  the  Judgment 
appealed  from  Is  affirmed. 


a04  La.) 

.  STATE  T.  JOSEPH.   (No.  18,773.) 
^preme  Oonrt  of  I^oulsiana.    Veb.  4.  1901.) 
CRIMINAL  LAW-^APPSALr-REVIBW. 
Judgment  afRrmed,  there  being  no  error 
appnrpnt  on  the  face  of  the  record,  nor  any 
bill  of  exceptions,  assignment  of  erxon,  nor 
motion  in  arrest  of  judgmeiU. 
(Syllabus  by  the  Coiu-t.) 

Appeal  from  Judicial  district  court  pariah 
of  St.  Landry;  Edward  T.  Lewis.  Judge. 

Alphonse  Joseph  was  convicted  of  fsrlme, 
and  appeals.  Affirmed.  . 

0.  F.  Garland,  for  appellant  Walter  Gal- 
on, Atty.  Gen.,  and  R.  Lee  Garland.  Dlst 
Atty.  (Lewis  Gulon,  of  Counsel),  for  the  State. 

NICHOLLS,  O.  J.  Defendant  having  been 
convicted  of  an  assault  with  intent  to  com- 
mit rape,  and  sentenced  to  imprisonment  in 
the  penitentiary  for  seven  years,  has  appeal- 
ed. The  transcript  contains  no  bill  of  excep- 
tions, no  motion  In  arrest  of  ^dgment  and 
Digitized  by  VjOOQIC 
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no  aasfgnment  of  errors.  We  of  ourselrei 
see  no  error  in  the  proceedlags.  Tbe  Judg- 
ment appealed  from  im  affirmed.  See  State 
T.  Powers,  62  La.  Ann.  12ce.  27  Sontb.  6M, 
and  antborltlea  therein  cited. 


a04  La.) 

BTATB  T.  ATKINSON.   (No.  18,774.) 
ISnpreme  Ooart  of  Louisiana.    Feb.  4.  1901.) 

CRIMINAL  LAW— VERDICT— RBCBaPTlON— 
ABSBNCB  OP  C0UN8SIU 

1.  There  was  no  impropriety  in  xec^rbiK  tlie 
verdict  of  the  jury  -wheu  tbey  were  ready  to 
present  it  on  the  morning  of  Thanksgiving 
Dar.  as  it  had  not  been  possible  for  them  to 
deliberate  on  the  case,  and  find  a  verdict,  in 
the  short  time  they  had  before  the  adjourn- 
ment of  tbe  court  tne  day  previous. 

2.  The  judge,  with  the  other  officers  of  the 
court,  met  the  jury,  received  the  verdict,  and 
adjourned  the  court  to  the  next  day.  These 
were  lawful  acta,  which  did  not  prejudice  the 
defendant 

8.  As  relates  to  the  absence  of  hfa  counsel, 
the  polling  of  the  Jury  (not  ordered  on  that  ac- 
count, as  averred)  is  not  cause  to  set  aside  the 
proceedings.  The  court  must  presume  that  the 
finding  was,  as  It  appears  of  record,  that  of 
the  whole  jory.  No  motion  was  made  to  poll 
tbe  jury.  Wliether  owing  to  tiie  abaenoe  at  tiie 
counsel  or  not  can,  under  the  circumstances, 
be  of  no  consequence.  The  failure  of  the  de- 
fendant to  avail  himself  of  the  right  cannot 
present  a  ground  upon  which  he  can  obtain  re- 
lief. 

4.  The  judge,  in  the  presence  of  the  accused 
and  his  connael,  had  notified  the  jury  that  he 
would  return  and  open  court,  and  receive  their 
verdict,  if  tbey  found  the  verdict  on  a  dies  non. 
By  the  notice,  the  defendant  was  left  without 
cauae  to  complain. 

(Syllabus  by  the  Court! 

Appeal  from  Judicial  district  court,  parish 
of  St.  Landry;  Edward  T.  Lewis,  Jndge. 

Henry  Atkinson  was  convicted  of  mnrder, 
and  appeals.  Affirmed. 

O.  F.  Oarland,  for  appellant  Walter  Oni- 
on. Atty.  Gen.,  and  R.  Lee  Oarland.  Dlst 
Atty.  (Lewis  Onion,  of  counsel),  tat  the  State. 

BREAUX,  J.  On  the  24th  day  of  October, 
1000,  a  tme  bill  was  found  against  the  de- 
fendant for  murder.  On  the  28tb  of.  Novem- 
ber following  he  was  put  on  his  trial.  Tbe 
evidence  was  heard,  the  counsel  argued,  and 
the  judge  charged  the  jury  that  day,  and  tbe 
Jury  retired  to  tbe  chamber  of  deliberation. 
Near  the  hour  of  12  o'clock  p.  m.  they  bad 
not  agreed  upon  a  verdict  Tbey  were  con- 
ducted, order  of  the  inresldlng  judge,  into 
the  court  room,  and  he,  after  proper  In- 
qnlry,  was  Informed  that  they  had  not  agreed 
upon  a  verdict  He  gave  proper  inatnictlons 
for  their  remaining  together  during  the  night, 
and  his  Instructions  to  them  were  that,  if 
th^  agreed  upon  a  verdict  diuing  the  night, 
the  next  moroing  to  notify  him  by  rlngln'g 
the  court  house  bell;  that  be  would  return. 
oi>en  court,  and  hear  their  verdict.  After 
these  Instmctions  had  been  given,  he  ad- 
jonmed  the  court  to  November  30th.  The 
next  morning,  however,  at  half  post  9,  tbe 


bell  was  rung.  Tbe  minutes  show  that  after 
the  ringing  of  tbe  bell,  the  presiding  judge  de- 
layed opening  court  imtll  10  o'clock,  as  nei- 
ther the  district  attorney  nor  the  attorney  for 
tbe  defendant  had  appeared.  In  tti^r  ab- 
sence, the  court  was  opened  for  the  excltislve 
purpose  of  hearing  the  verdict  The  prisoner 
was  brought  Into  court,  and  tbe  Jury  render- 
ed their  verdict,  "Guilty  of  manslaughter." 
He  was,  on  a  subsequent  day,  sentenced  to 
Imprisonment  In  tbe  penitentiary  for  tbe  term 
of  10  years.  From  the  verdict  and  sentence,  - 
defendant  prosecutes  this  appeal. 

His  counsel  urges,  on  bis  behalf,  that  the 
verdict  rHidered  against  him  was  found  on 
Thursday,  November  29,  1900,  Thanksgiving 
Day.  a  dies  non.  The  defendant  Insists  that 
the  return  of  the  verdict  and  the  action  of 
the  court  were  judicial  acts,  which  could  not 
be  performed  on  the  day  before  mentioned, 
and  were.  In  consequence,  null.  The  defend- 
ant now  urges  as  error  the  fact  that  his  coun- 
sel was  absent  when  the  jury  came  into  court 
and  handed  In  their  verdict,  and  that  he  was, 
In  consequence,  denied  the  right  to  have  the 
Jory  polled.  The  Jndge  of  the  district  court 
passed  upon  these  objections,  and  overruled 
them. 

We  take  up  for  review  the  grounds  urged 
on  appeal,  the  first  being  that  the  Jury's  ver- 
dict and  the  proceedings  in  court  on  a  legal 
holiday  were  Illegal  and  void.  The  question 
is  not  of  first  impression  in  this  state.  It 
has  been  decided  in  two  different  decisions. 
In  the  first  dedslon  In  the  wder  of  date.  It 
Is  true  that  the  record  shows  that  the  verdict 
was  received  before  midnight,  but  It  was  or- 
dered to  be  recorded  a  few  moments  after 
that  hour.  The  court,  in  that  case,  approv- 
ingly quotes  from  Bishop  as  follows:  "Thougrh 
Sunday  Is  a  dies  non  jurldlcua,  wherein  no 
Judici^  act  is  valid,  but  ministerial  acts  are. 
a  verdict  received  on  Sunday  Is  good,  yet 
not  a  Judgment  on  a  verdict/'  State  v.  Ford, 
37  La.  Ann.  466.  Tbe  question  was  again 
considered  in  State  v.  Canty.  41  La.  Ann.  687, 
6  South.  338,  and  the  court  tersely  said, 
through  Mr.  Justice  McEnery:  "There  was 
no  Judgment  entered  on  the  verdict  on  that 
day.  The  receiving  of  the  verdict  was  only 
a  ministerial  act."  Tme,  the  Lord's  day  Is 
not  a  day  for  legal  proceedings.  It  has  al- 
way!<  been  held.  "Dies  Domlnlcus  rum  est  dies 
Jurldicus,"  yet  It  has  been  decided  In  a  num- 
ber of  jurisdictions  that  the  mere  ministerial 
act  of  entering  a  verdict  may  be  performed 
on  Stmday,  and  the  Jury  may  be  discharged, 
and  the  court  adjourned.  An  Interesting  de- 
cision Is  published  upon  the  subject  in  Hen- 
derson V.  Reynolds  (Ga.)  10  S.  E.  734.  7  L.  R. 
A.  327.  The  court  holds  in  tbe  dted  case 
that  It  Is  carrying  out  the  purpose  of  the  Sab- 
bath In  receiving  the  verdict  of  the  Jury,  and 
permitting  the  Jurors  to  return  to  their  homes, 
and.  If  tbey  choose,  to  attend  divine  servicei 
We  qnote  from  the  decision:  "There  Is  now 
very  little  conflict  in  the  courts  of  this 
country  upon  this  <l«est^|giti,3^«  g^^fole 
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dedded  vd:glit  of  autlunity  Is  fn  favor  of 
ncelTiiv  Terdlcte  on  Sunday." 

The  defendant,  Umnigh  his  counsel,  com- 
plains ot  the  adjoununent  aa  made^— that  la, 
from  the  28th  to  30th  of  the  same  m<nith,— 
and  that.  In  consequence  of  this,  his  counael, 
thinking  that  the  verdict  could  not  be  re- 
turned before  the  date  last  mentl<med,  was 
absent  on  the  29th,  and  when  the  verdict 
was  entered  be  (defendant)  was  deprived  of 
Us  lei^  right  to  have  the  jury  polled.  In 
view  of  the  fact  that  In  Oie  presence  of  the 
accused  and  of  his  conned  also,  the  trial 
judge  announced  that  he  would  receive  the 
verdict  on  Thanksgiving  Day.  the  defendant 
Is  left  with  scant  ground  for  complaint  The 
defendant  was  loesent  when  the  verdict  was 
returned.  We  do  not  think  that  we  Ediould 
assume  tbat  the  verdict  rendered  was  not 
the  unanimous  verdict  of  the  Jury. 

The  facts  upon  which  we  have  grounded 
our  opinion,  in  so  far  as  It  was  necessary  to 
consult  the  facts  on  this  point,  are  all  made 
evident  the  minutes  of  the  court,  and,  for 
the  purpose  of  determining  Hxe  question,  we 
have  deemed  proper  to  consider  tliem  before 
the  court  But  coonsel's  absoice  Is  not  es- 
tafaUsbed  as  req.ubed,  nor  does  It  api>ear  In 
1^  minutes  be  was  absent  But  granted 
tbat  counsel  was  absoit  as  doubtless  he  was. 
we  do  not  find  ground  In  that  one  fact  tor 
setting  aside  the  proceedings.  The  defend- 
ant may  ask  that  the  jury  be  polled,  and  the 
ri^t  Is  not  to  be  denied  when  he  cbooees  to 
avail  himself  of  It;  but  the  absence  of  coun- 
sel cannot  be  taken,  as  good  ground  to  sus- 
tain the  position  that  If  he  bad  been  present 
he  would  have  made  the  request  of  the  court 
We  do  not  think  that,  on  this  score,  def«id- 
ant  presmts  a  question  ot  Judicial  error  enti- 
tling him  to  relief. 

We  are  not  of  the  opinion  that  any  of  the 
acts  performed,  and  of  which  defendant  com- 
plains, were  Judicial  acts,  as  they  consist  of 
the  oral  rendition  of  the  verdict  by  the  fore- 
man of  the  Jury,  the  entering  of  the  verdict 
and  the  adjourning  ot  the  court  to  the  next 
day  to  which  the  court  had  already  been  ad- 
journed. Having  reviewed  all  the  grounds 
presented  by  the  defendant  In  his  defense, 
and  not  having  found  that  the  proceedings 
affected  defendant  injuriously.  It  cmly  re- 
mains for  US  to  afHrm  the  verdict  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  verdict,  sentence,  and  Judgment  i^^tealed 
from  are  affirmed. 


(104  La.) 

STATE  ex  reL  O0LI>OM  v.  SOMMERYILLB, 

Judge.  (No.  13,821.) 
(Supreme  Oaurt  of  Louisiana.  Feb.  4.  1901.) 
ILA.NDAMUS— REFUSAL  OP  INJUNCTION. 
District  judge  having  refused  application 
for  writ  of  Injunction  to  prevent  pavmg  of  a 
street  as  ordered  by  the  proper  authorities,  the 
applicants  became  relators  in  a  proceeding  tak- 
en here  to  obtain  a  writ  of  mandamus  to  com> 
pel  granting  of  the  order  of  injnnction.  Beld, 


this  court  will  direct  the  issuance  of  the  writ, 
or  deny  it,  fn  Its  discretion,  according  to  the  ex- 
ceptional features  of  each  case  submitted,  and 
that  no  sufficient  cause  is  herein  shown  justifr- 
lag  the  mandamus  sought 

(SyUabus  by  the  ConrU 

Application  by  the  state,  on  the  relation  of 
Charles  F.  CoIIom  &  Co.,  for  writs  of  man- 
damus and  certiorari  to  Walter  B.  Somnwrllle. 
Judge.  Denied. 

Solomon  Wolif,  for  relators.  Walter  B. 
Bommerville  (McC3oakey  *  Benedict  of  coun- 
sd),  for  reqKwdoit 

BLANCHARD,  J.  Under  oontnet  made 
with  the  drainage  commission  of  the  dty  of 
Kew  Orieans,  relators  constructed  a  covered 
canal  along  Third  street  In  the  Foorth  district 
of  EaU  city.  It  seems  that  this  canal  has 
been  completed,  but  the  drainage  commission 
has  not  yet  definitely  accepted  the  same  be- 
cause of  the  fact  that  the  Third  Street  Canal  Is 
only  part  of  a  system  of  covered  canals  which 
relators  contracted  to  construct  and  under  the 
terms  of  the  contract  the  commission  may 
withhold  acceptance  of  any  part  of  the  system 
nntU  the  whole  Is  completed.  As  relators  have 
not  yet  completed  the  whole  system,  they  are 
not  In  a  position  to  demand  the  definite  accept- 
ance of  the  Third  Street  Canal,  and  the  pay- 
ment of  the  full  contract  price  therefor.  It 
nevertheless  appeani  that  the  canal  as  cou- 
structed  along  Third  street  has  been  Inspected 
by  the  engineers  of  the  drainage  commission, 
and,  as  set  forth  In  relator's  petition,  "passed, 
as  being  well  constructed  acrording  to  the  spe- 
cifications, and  80  per  cent  of  the  cost  thereof 
has  been  paid,  and  20  per  cent  retained  for 
certain  purposes;  all  in  acoordaAoe  with  the 
contract"  When  the  contract  was  let  for  the 
Thbrd  Street  Canal  It  bad  not  been  decided  by 
the  authorities  tbat  that  street  should  be  pav- 
ed. But  during  the  construction  of  the  canal 
—perhaps  subaequeot  to  Its  constnictlon^lt 
was  decided  to  pave  the  street  with  asphalt- 
um,  and,  after  due  proceedings  bad,  the  con- 
tract for  this  pavlug  was  let  to  the  LouisLma 
Improvement  Ckimpany,  Limited.  Before  the 
latter  company  was  awarded  the  contract  re- 
lators, ascertaining  tbat  It  had  been  decided 
to  pave  the  street  with  aqthalt  claimed  that 
the  right  to  do  tills  work  fell  to  them  under 
the  terms  of  their  contract  relating  to  the  con- 
struction and  covering  of  the  canal  along  the 
street  and  expressed  to  the  commission  their 
readiness  to  undertake  the  same.  The  com- 
mission denied  that  the  paving  of  the  street 
came  within  their  contract  and  proceeded  to 
make  public  offer  of  the  same,  vritti  the  result 
that  the  contract  for  paving  was,  as  stated,  let 
to  the  Louisiana  Improvement  Company.  Fol- 
lowing this,  relators  brought  sidt  In  the  civil 
district  court  for  the  parish  of  Orleans  against 
the  company,  tbe  object  of  whidi  was  to  ob- 
tain an  order  and  writ  of  Injtmction  preventing 
and  staying  said  company  from  entering  upon 
the  work  of  paving  the  street  trader  this  qon- 
tract   In  their  petItt9|it|(gbeiliiaJ©@gte 
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latoTS  set  forth  their  contract  for  the  construc- 
tion of  the  canal  along  Third  street,  and  aver- 
red that  the  canal  had  been  constructed  and 
the  same  had  been  covered  hi  the  manner  and 
method  pr^rlbed  "by  the  plans  and  specifica- 
tions of  the  drainage  commission.  They  rep- 
resented that  the  covering  of  the  canal  Is  form- 
ed of  large  slabs  or  concrete  laid  between  Iron 
beams  extending  across  the  canal,  and  that 
these  slabs  were  not  intended  to  and  would  not 
carry  the  weight  of  ponderous  machinery, 
which.  It  was  alleged,  the  Improvement  com- 
pany woold  use  In  the  work  of  putting  down 
the  asphalt  pavement.  It  was  set  forth  that 
this  pavement  would  have  to  be  laid,  necessa- 
rily, on  top  of  the  concrete  slabs  covering  the 
canal,  and  to  do  this  the  Improvement  com- 
pany would  enter  upon  and  take  possession  of 
the  work  of  relators.  In  which  they  had  a  prop- 
erty Interest  Inasmuch  as  the  same  had  not 
been  finally  accepted  and  folly  paid  for  by  the 
drainage  commission.  It  was  averred  that  If 
the  Improvement  company  were  thus  permit- 
ted to  enter  upon  the  canal,  and  carry  out  their 
contract  to  lay  asphalt  pavement  on  or  along 
the  street  and  on  and  over  the  canal,  they 
would  greatly  damage  the  covering  and  walls 
of  the  canal;  that  such  damage  would  be  ir- 
reparable, would  give  rise  to  much  litigation  as 
to  the  responsibility  therefor,  without  relators 
knowing  to  whom  to  look  for  reimbursement, 
or  without  knowli^  whether  the  party  finally 
cast  would  be  able  to  respond;  that  the  pro- 
posed work  is  so  Intimately  connected  with 
the  work  done  by  relators  that  It  would  be 
dlfllcnlt,  If  not  imi>osslbie,  to  determine  wheth- 
er any  resnltlng  damage  was  attributable  to 
possible  defects  in  the  work  done  by  relators, 
or  to  the  heavy  burdens  Imposed  upon  the  canal 
by  the  Improvement  company,— a  contractor 
over  whom  relators  have  no  control  whatever. 
There  was  an  allegation  of  denial  of  the  right 
of  the  drainage  commission  or  the  Improve- 
ment company  to  enter  upon  the  canal  until 
Its  final  acceptance  and  the  payment  therefor 
In  full  had  been  made.  The  district  judge  de- 
clined to  grant  the  order  of  injunction  on  this 
ex  parte  diowlng,  and  instead  issued  a  rule  on 
the  Improvement  company  to  show  cause  why 
the  same  should  not  be  granted.  Responding, 
the  improvement  company  averred,  among 
other  things,  that  the  petition  for  injunction 
set  forth  no  right  or  cause  of  action.  It  de- 
nied that  the  pavement  It  proposed  to  lay  on 
Third  street  or  the  process  of  laying  same, 
would  Injure  the  work  done  by  those  seeking 
the  Injunction,  If  such  work  had  been  substan- 
tially and  properly  constructed;  that  this  had 
been  demonstrated  upon  other  streets  in  the 
city  similarly  conditioned.  It  averred  the  right 
and  authority  of  the  drainage  commission  to 
enter  upon  Third  street  which  was  a  street  in 
use  for  ordinary  traffic,  and  pave  the  same,  by 
contract  or  otherwise.  On  the  trial  of  the  rule, 
testimony  was  adduced  pro  and  con.  and  on 
consideration  thereof,  and  of  the  law  applica- 
ble to  the  case,  the  judge  declined  to  Issue  the 
'njunction,  whereupon  the  present  ai^tcation 


was  filed  here  for  a  writ  of  mandamus  to  com- 
pel the  granting  of  the  order  of  injunction. 

'The  application  sets  forth  the  grounds  upon 
■which  the  writ  is  demanded,— the  same,  with 
much  amplification,  as  hereinbefore  noted. 
While  the  right  of  appeal  from  the  order  of 
refusal  Is  not  denied,  relators  urge  that  to  ap- 
peal therefrom  In  the  ordinary  manner  provid- 
ed by  law  would  not  afford  relief,  and  would, 
in  effect,  amoxmt  to  a  denial  of  justice,  for, 
iwndlng  the  api)eal,  the  improvement  company 
would  prosecute  Its  work,  and  the  Injury  ap- 
prehended would  be  Inflicted  before  final  deci- 
sion could  be  had,  etc.  To  the  rule  nisi  the  re- 
spondent judge  sends  up  all  the  papers  in  the 
original  cause,  and,  Inter  alia,  sets  forth  that 
upon  the  trial  had  in  his  court  as  to  the  right 
of  relators  to  the  writ  sought  counsel  for 
plaintiffs  in  open  court  stated  as  the  sole  and 
only  ground  upon  which  he  relied,  and  upon 
which  he  based  his  demand  for  the  Injunction, 
that  in  laying  the  asphalt  the  improvement 
company  would  use  a  heavy  roller;  that  the 
same  would  damage  the  canal  covering;  that 
later,  when  relators  came  to  a  settlement  with 
the  drainage  commission  for  the  balance  due 
them  for  the  canal,  this  injury  appearing,  n 
question  would  he  raised  as  to  whether  it  was 
caused  by  original  defects  In  relators*  work 
or  by  the  ponderous  machinery  which  the  Im- 
provement company  would  use;  that  the  trup 
cause  of  the  damage  would  be  rendered  impos- 
sible of  ascertainment  and  that  the  drainage 
commission  might  refuse  to  pay  the  balance 
remaining  due  his  clients. 

Ruling:  The  pavement  proposed  to  be  laid 
upon  Third  street  Is  a  work  of  public  neces- 
sity. This  is  shown  by  the  testimony.  Third 
street  is  an  Important  local  thoroughfare  of 
the  city,  and  by  reason  of  the  work  of  canal 
construction  done  there  the  street  has  now 
been  practically  closed  to  traffic  for  more 
than  12  months.  To  render  It  again  availa- 
ble for  use  as  a  public  street,  It  Is  necessary 
that  some  kind  of  pavement  be  laid  there, 
and  on  and  over  the  canal  covering.  The 
proper  authorities  deemed  it  advisable  to 
pave  the  street  with  asphalt  and  so  order- 
ed. They  had  the  power  to  do  this.  Be- 
cause there  has  been  no  final  acceptance  of 
the  canal  constructed  by  relators,  and  no 
final  settlement  with  them  for  Its  contract 
price  in  full,  la  not  sufficient  ground  to  jus- 
tify the  stoppage  of  the  work  of  paving. 
The  drainage  commission  Is  not  shown  to  be 
in  default  In  the  matter  of  the  acceptance 
of  the  canal  and  settlement  therefor.  On 
the  contrary,  there  Is  In  the  record  a  suffi- 
ciency of  evidence  to  warrant  the  statement 
that  It  is  the  relators  themselves  who  are  In 
default  if  .any  one  be  In  default  They  have 
not  completed  other  portions  of  the  canal 
system  embraced  In  their  contract,  and,  un- 
til the  whole  is  completed,  are  not  In  a  posi- 
tion, under  the  terras  of  their  contract  to 
demand  acceptance  of  and  full  settlement  for 
the  Third  Street  Canal.  The  city.  In  the 
work  of  paving  Ita  streets,  cannc 
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delayed.  Belaton  have  been  paid  80  per 
cent  of  wbat  Is  due  them  on  tbe  Third 
Street  Canal.  The  other  20  per  cent  Is 
legitlmatelr  held  back  under  their  contract, 
to  await  completion  o<  the  whole  f^stem  of 
canals  and  acceptance  thereof.  To  pay  them 
the  80  per  cent  It  was  necesBary,  It  seems, 
to  Inspect  and  "pass"  the  canal  as  construct- 
ed. This  was  done  by  the  engineers  of  the 
drainage  commission.  Thus  tbe  condition  in 
which  the  canal  was  when  completed  has 
been  ascertained,  and,  U  Injury  now  results 
to  it  or  its  covering  from  the  work  of  pav- 
ing proposed  to  be  done  by  the  Improve 
meut  company  under  its  contract. tbe  same 
ought  not  to  be  a  matter  of  much  difficult] 
of  ascertainment  in  the  event  dispute  and 
controversy  with  the  drainage  commission 
should  develop  on  the  question  of  the  final 
acceptance  of  the  canal  and  payment  of  the  - 
remainder  due  therefor.  Certainly,  whatevei 
small  doubt  as  to  this  there  may  be  should 
not  be  given  tbe  force  of  preventing  or  de 
laying  the  much-needed  paving  of  a  pubUi 
street.  Belators,  by  the  courae  pursued,  have 
emphasized  a  protest  agalnat  the  action  of 
tbe  drainage  commission  in  entering  upon 
tbe  canal  and  laying  asphalt  on  and  over 
it  before  Its  final  acceptance.  Notvritbstand- 
tng,  tbe  commission  elect  to  do  so,  and  this. 
It  would  seem,  is  quite  sufficient  to  fix  the 
responsibility  therefor  on  the  drainage  com* 
mission,  abould  Injury  ensue  as  the  result  of 
laying  the  pavement.  It  Is  not  intimated 
that  the  commlsalon  may  not  be  able  to  re- 
spond to  such  liability.  Furthermore,  the 
evidence  adduced  does  not  aatlsfy  us  that  re- 
lators' apprehensions  as  to  injury  lesulUng  to 
the  canal  covering  .by  reason  of  tbe  work 
of  paving  Thli-d  street  with  asphalt  are  al- 
together well  founded.  Their  case  in  this 
regard  is  hsrdly  aufficiently  made  out.  The 
chief  engineer  of  the  drainage  commission 
gives  testimony  to  the  eCCect  that  no  In- 
jury will  result  and,  while  there  Is  evidence 
contrary  to  this,  It  Is  not  from  engineering 
sources.  Bunning  through  this  whole  case 
is  the  conceded  tect  that  relators  them- 
aelvea  desired  to  do  the  work  of  paving  Third 
street  with  asphalt;  claimed  the  light  to  do 
It  under  their  contract  for  the  canal  construc- 
tion; deaisnded  to  be  permitted  to  do  it 
and,  being  denied,  make  special  reservation 
of  their  rights  for  damages  against  the  com- 
mission. The '  Impression  made  by  this  Is 
that  in  relator's  estimation  it  Is  all  right  and 
safe  for  them  to  enter  upon  the  canal,  and 
lay  the  asphalt  pavement  but  all  wrong  and 
prejudicial  to  the  canal  covering  for  an  in- 
dependent contractor  to  do  so.  True,  they 
assert  they  would  do  the  work  in  a  way  dif- 
ferent from  that  the  Improvement  company 
proposes  to  do.  it  and  without  the  use  of 
heavy  machinery;  but  the  specifications  pre- 
scribed for  the  work  by  the  drainage  commis- 
si(ni  would  have  to  be  met  whether  done  by 
relators  or  by  the  improvement  company,  and 
tbe  proposition  advanced  by  relators  of  their 


right  to  do  It  In  tbelr  own  way,  wlOunt  re- 
gard to  the  requlrementa  at  the  commission. 
Is  so  unreasonable  as  to  detract  from  the 
alncerl^  or  seriousness  of  the  demand  they 
put  forwotd  to  be  allowed  to  do  tbe  work. 
Nor  can  we  admit  the  contention  as  to  any 
proprietary  inter»t  In  the  canal  iwnainlng 
or  Testing  in  the  relators  until  final  acc^t- 
ance  and  payment  Ko  such  Interest  results 
from  that  clause  In  the  general  speclfioitions 
of  their  ctmtract  cited  by  them,  and  which  Is 
as  follows.  "The  contractor  will  be  respon- 
sible for  the  work  until  completed  and  ac- 
cepted by  the  cmtractee."  BesjMndbiUty  for 
It,  as  used  here,  does  not  imply  proprietor- 
ship. No,  the  street  and  the  canal  construct- 
ed In  the  center  thereof  are  the  property  of 
the  city  of  New  Orleans.  Blghty  per  cent 
of  the  contract  price  <tf  the  canal  has  beoi 
paid  by  the  drainage  commlsslui,  and  the 
rights  of  relstors  are  confined  to  demanding 
in  due  time  snd  receiving  the  remaining  30 
per  cent  The  taking  possession  of  tbe  street 
by  the  city  and  paving  the  same  with  aqdudt 
is  not  such  an  invasion  of  the  rights  of  rela- 
tors as  Justifies  them  in  Invoking  the  writ  of 
injunction.  Considerations  of  policy  and  ex- 
pediency alike  forbid  a  resort  to  this  prohib- 
itive remedy.  Than  is  here  no  such  IncMD- 
pleteness  and  Inadequacy  of  legal  remedy 
as  is  held  by  the  authorities  to  be  deter- 
minative of  the  right  to  the  equitable  remedy 
of  Injunction.  This  court  will  direct  the  is- 
suance of  the  writ  or  deny  It,  "In  Its  dls- 
creti<Mi,  according  to  the  exceptional  features 
of  each  case  submitted."  State  ex  reL  Uor- 
ray  v.  Judge  Civil  DIst.  Ct,  36  I>a.  Ann.  582: 
Stato  ex  rel.  Nicholson  v.  Judge  Civil  Dist 
Ct,  37  La.  Ann.  8^  It  Is  ordered  and  de- 
creed that  the  application  herein  made  for 
the  peremptory  writ  of  mandamus  be  denied, 
at  the  cost  of  relators. 

a04  La.) 

GAGNBATTX  v.  DESONIER.    (No.  18.602.) 
(Supreme  Court  of  Louisiana.    Feb.  4,  1901.' 

APPBAL-^UDICIAL  ORDER— BON  I>-F[XLSO 
AMOUNT. 

1.  it  is  esuDtiallT  necessary  for  the  exist- 
ence of  an  appeal  that  there  should  be  a  judi- 
cial order  granting  It.  The  existence  of  such 
an  order  is  a  jurisdictional  fact  Neither  direct 
consent  of  parties  nor  waiver  can  dispense 
with  it.  Courts  will  ex  officio  notice  the  wast 
of  such  an  order,  and  of  their  own  motion  dis- 
miss the  appeal. 

2.  A  motion  of  counsel  to  fix  the  amooot  of 
bond  to  be  furnished  in  a  particular  case  foi 
a  suspensive  appeal  is  not  equivalent  to  a  mo- 
tion for  an  appeal,  nor  Is  the  action  of  \he 
court  ^x'ms  the  amount  on  such  application 
equivalent  to  "an  order  of  appeot" 

(Syllnhua  by  tbe  Court) 

Appeal  from  Judicial  district  court  partsb 
of  St  Mary;  A.  C.  Allen,  Judge. 

Action  1^  Ursules  Ga^neaux  against  L  C 
Desonler.   Judgment  for  plaintiff.  Defi- 
ant appeals.   Dismissed.  i 
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Dim  Gaffer;'  ft  Son  and  J.  Snllr  Martel.  i 
fw  ai^llant    Foster.  Mining  &  Sauaers, 
for  apiwUee. 

On  Hotl(Hi  to  Dismiss. 

XIGHOIiI£.C.J.  Appellant  nsiats  the  mo- 
tion made  by  the  plaintiff  to  dismiss  the  ap- 
peal for  the  reason  that  no  order  of  appeal 
had  been  granted  In  the  case,  and  no  bond 
f  umished,  claiming  that,U  such  grounds  were 
ever  well  founded  or  aTallaUe.  they  had 
been  abandoned  by  failure  of  the  appellee 
to  raise  the  objections  within  three  days. 
In  support  of  this  posltlcn  be  refers  the 
court  to  Murray  t.  Bac(Hi,  7  Mart  (N.  S.) 
271;  Temple  t.  Marshall.  11  La.  Ann.  613; 
Kobn  T.  Davidson.  23  Ia.  Ann.  4tJT;  Francis 
V.  LaTlne,  20  La.  Ann.  812;  Holbrook  t.  Hol- 
brook.  82  La.  Ann.  14;  Hall  v.  NevlU.  Id. 
326;  Succession  of  Chamburg,  84  La.  Ann. 
26;  Webb  t.  Keller,  80  La.  Ann.  56,  1  South. 
423;  Long  r.  Kee,  44  La.  Ann.  SOU,  10  South. 
&5i;  State  t.  Callac.  46  La.  Ann.  27,  12 
South.  119;  Nagbtra  v.  Wife.  48  La.  Ann. 
799.  19  South.  762;  Insurance  Co.  v.  Houch- 
Ins.  S2  La.  Ann.  1139.  27  South.  657.  To 
these  may  be  added  O'Reilly  t.  McLeod,  2 
La.  Ann.  138,  and  Walker  v.  Sauvlnet,  27  La. 
Ann.  314.  The  minutes  of  the  court  show 
tbe  following  entries: 

"Monday,  May  28tli,  1900.  Court  met  In 
regular  session.  Hon.  A.  C.  Allen,  Judge, 
presiding.  No.  10320.  Mrs.  Ursules  <3ag- 
neaux  vs.  Louis  C.  Deeonler.  In  above  case 
judgment  read  and  signed,  and  In  this  case 
defendant's  counsel  asked  the  court  to  fix 
the  amount  of  bond  for  a  suspensive  appeal, 
which  matter  was  taken  under  advisement 
by  the  court." 

"Monday,  June  4th,  1900.  Court  met  In 
r^ular  session.  Hon.  A  C.  Mien,  Judge, 
presiding.  No.  10,320.  Mrs.  Ursules  Gag- 
neaux  vs.  Louis  C.  Desonler.  In  this  case 
defendant's  counsel  requested  the  court  to 
Ox  the  amount  of  tbe  bond  necessaiy  for  the 
suspensive  appeal." 

"Tuesday,  June  5th,  1900.  Court  met  In 
regular  session.  Honorable  A.  C.  Allen, 
Judge,  presiding.  No.  10,320.  Mrs.  Ursules 
Gagneaux  vs.  Louis  C.  Desonler.  Above  case 
suspensive  api^  bond  fixed  at  one  thousand 
dollars." 

The  following  Instrument  was  received  and 
filed  In  the  district  court  on  June  ^,  1900: 

"Suspensive  A[^al  Bond.  Mrs.  Ursules  Gag- 
neaux vs.  Louis  C.  Desonler.  State  of  Louis- 
iana. 23rd  Judicial  District  Court,  Parish  of 
St  Mary.  Know  all  men  by  these  presents 
that  we.  L.  C.  Desonler,  as  principal,  and  B.  h". 
HoUcman,  J.  T.  Dumesnil,  and  K.  Prevost 
residing  In  the  parish  aforesaid,  as  surety, 
are  held  and  firmly  bound  unto  clerk  of  said 
court  In  tbe  sum  of  one  thousand  dollars 
($1,000),  for  tbe  payment  whereof  well  and 
truly  to  be  made  we  bind  ourselves  in  soiido. 
Subscribed  and  dated  at  Franklin  this  8tli  ' 
day  of  June,  1900.  Now  tbe  condition  of  the 
foregoing  oUIgatlon  la  such  that  whereas,  tha  ' 


said  principal  has  obtained  an  order  for  a  n» 
pensive  appeal  from  the  Judgment  rratdered 

by  said  district  court  <m  the  day 

of  ,  189-,  to  the  honorable  of  the 

Btate  of  Louisiana,  returnable  according  to 
law,  now  this  bond  Is  given  as  lovety  that 
Bald  principal,  as  appelant,  shall  prosecute 

the  said  appeal,  and  that  shall  satisfy 

whatever  judgment  may  be  rmdered  against 

 ,  or  that  tbe  same  shall  be  satlsfled  by 

the  proceeds  of  the  sale  of  estate,  real 

or  personal,  if  he  be  cast  In  said  ap- 
peal; otherwise  that  the  said  ■  —  -  shall  be 
liable  In  bis  place.  [Signed]  B.  F.  BoUe- 
man.   John  T.  DumesnlL  Ernest  Prevovt 

"Surety,  sworn,  says  that  over  and  above 
all  his  debts  and  legal  exemption  he  la  worth 
In  pn^rty  liable  to  execution  the  full 
amount  of  said  bond.  Sworn  to  and  sub- 
scribed before  me  tbia  Stta  day  of  June. 
1900.  [Signed]  L.  A  Hendale,  Jnatlce  of 
the  Peace. 

"Received  and  filed  June  2Ctli,  1900. 
[Signed]   J.  H.  Loret  aerk." 

We  have  examined  the  decisions  referred 
to  by  appellant  Most  of  them  declare  that 
the  defects  In  orders  of  appeal  or  In  bonds 
of  appeal,  which,  if  not  objected  to  within 
three  days,  are  to  be  held  abandoned  or  waiv- 
ed, are  Irregularities  or  defects  In  orders  of 
appeal  actually  granted;  or  In  bonds  actually 
furnished.  They  do  noC  declare  that  objec- 
tions that  "no  order"  of  appeal  was  granted, 
or  that  no  bond  was  furnished,  have  to  be 
made  within  three  days,  and,  if  not  so  made, 
will  be  considered  abandoned  or  waived.  Mur- 
ray V.  Bacon,  7  Mart  (N.  S.)  271;  O'Reilly  v. 
McLeod,  2  La.  Ann.  138;  Temple  v.  Marshall, 
11  La.  Ann.  613;  Walker  v.  Sauvlnet,  27  La. 
Aon.  314;  State  v.  Caliac.  45  La.  Ann.  27,  12 
South.  119;  and  Webb  v.  KeUer.  38  La.  Ann. 
55,  1  South.  423,— are.  however,  cases  where 
expressions  to  that  effect  will  be  found. 
These  cases  ail  refer  to  Murray  v.  Bacon  as 
the  original  authority  for  such  a  declaration. 
All  that  the  court  said  In  that  case  was  that 
"the  appellee  had  moved  to  dismiss  the  appeal 
for  an  irregularity  In  the  manner  of  bringing 
it  up.  This  motion  came  too  late.  The  Code 
of  Practice  excluded  all  the  answers  except 
those  which  pray  for  a  confirmation  of  a  judg- 
ment If  not  put  In  within  three  days  after  the 
record  was  filed  In  the  supreme  court"  It 
will  be  noted  that  the  court  does  not  state 
what  the  objection  was  which  was  made,  and 
that  it  refers  to  it  as  directed  at  an  "irregular- 
ity in  the  manner  of  bringing  the  appeal  up." 
It  does  not  pretend  to  exclude  objections  of  a 
jarisdlctlonal  character  which  it  would  be  the 
right  or  duty  of  the  court  to  notice  ex  ofilclo, 
and  to  dismiss  the  appeal  of  its  own  motion. 
The  first  case  on  the  subject  following  that  of 
Murray  v.  Bacon  was  that  of  O'Reilly  v.  Mc- 
Leod. 2  La.  Ann.  138,  where  the  objection  ur- 
ged was  declared  to  be  an  "Informality"  in 
'  the  order  of  appeal  and  the  appeal  bond.  Not 
only  was  the  objection  one  aimed  at  a  mere 
'  insularity,  but  tbe  appellee  was  not  simple  l 
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Silent  He  had  acted  affirmatively  in  support 
of  the  appeal  by  having  the  case  once  "set 
for  trial,"  and  later  on  caused  It  to  be  contin- 
ued; in  other  words,  an  element  of  estoppel 
or  active  acquiescence  entered  addltionaUy  as 
a  factor  in  the  determinatloa  of  the  qnesUon. 
Tiiat  the  decisions  in  the  two  cases  cited  did 
not  go  to  the  length  claimed  by  appellant  la 
made  evident  by  the  fact  that  in  the  same 
volume  with  O'Reilly  v.  McLeod  Judge  Slidell, 
who  was  the  organ  of  the  court  In  the  case, 
announced  as  its  organ  also  in  Olbaon  v.  Selby, 
2  Ia.  Ann.  629,  that  "consent  of  parties  can- 
not dispense  with  the  necessity  of  an  order  al- 
lowing an  appeal;  that  the  Jurisdiction  of  the 
appellate  court  only  attaches  after  a  Judicial 
order  devesting,  when  its  terms  are  complied 
with,  the  Jarisdictlon  of  the  Inferior  trlbunaL" 
The  court  declared  In  the  same  case  that  the 
Jurisdiction  of  the  supreme  court  attaches  only 
when  the  bond  was  filed.  This  case  was  fol- 
lowed by  a  number  of  others.  In  Batchelor 
V.  Creditors,  20  La.  Ann.  19S.  It  was  said: 
"The  supreme  court  will  not  tal^e  cognizance 
of  an  appeal  when  there  is  no  order  of  the 
district  court  granting  the  appeal.  The  court 
is  bound  to  notice  ex  officio  the  nonexistence 
of  such  an  order,  and  dismiss  the  appeal. 
Consent  of  parties  that  an  appeal  may  be  tak- 
en does  not  give  the  supreme  court  Jurisdiction 
of  a  suit,  as  an  agreement  between  parties  is 
not  an  order  of  court.  It  cannot  take  cogni- 
sance of  a  case  when  there  is  no  order  of  the 
lower  court  for  an  appeal."  In  Moore  v.  Sims, 
21  La.  Ann.  &49,  a  motion  was  made  to  dis- 
miss the  appeal  because  there  was  never  an 
order  of  court  entered  on  the  minutes  of  the 
court,  and  no  appeal  was  granted  on  petition. 
The  court  said,  "We  find  no  order  of  appeal  In 
the  record,"  and  dismissed  the  appeal,  not- 
withstanding the  filing  In  court  at  an  affidavit 
of  the  district  Judge  stating  that  the  appeal 
was  granted  on  motion  in  open  court,  and,  If 
not  entered  on  the  minutes,  it  was  an  omission 
of  the  clerk.  In  McKnight  v.  Denonvlon,  22 
La.  Ann.  373,  the  plaintiff  moved  the  court 
for  a  suspensive  appeal  from  the  Judgment 
rendered  in  the  cause  returnable  to  the  su- 
preme court  on  the  second  Monday  of  April, 
1870.  The  motion  did  not  contain  an  ord^  of 
appeal.  The  supreme  court  said:  "We  find 
no  order  of  appeal  In  the  record.  The  mere 
filing  of  a  motion  with  an  appeal  bond  does 
not  devest  the  court  below  of  Jurisdiction,  and 
Invest  the  same  in  this  court  The  order  of 
appeal  Is  essential,  it  matters  not  In  wtiat 
form  the  application  is  made,  whether  by  mo- 
tion or  petition."  The  appeal  was  dismissed. 
In  Norris  v.  Warren,  22  La.  Ann.  458,  the 
following  entry  was  made  on  the  minutes  of 
the  court:  "PlalntilTs  motion  of  appeal  filed, 
and  defendant's  counsel  takes  cognizance,  and 
appeal  bond  fixed  at  two  hundred  and  fifty 
dollars."  In  disposing  of  a  motion  to  dismiss 
the  appeal,  the  supreme  court  said:  "This  la 
not  a  sufficient  compliance  with  article  574. 
Code  Prac,  and  also  article  573,  Id.,  and  the 
amendment  thereof,  which  requires  that  the 


Judge  shall  flz  the  amount  of  security,  and 
cause  the  same,  with  the  order  granting  \hv 
appeal,  to  be  entered  on  the  minutes  of  the 
court.  The  entry  that  the  motion  for  appeal 
was  ffied  does  not  show  that  it  was  granted. 
Moore  v.  Sims,  21  La.  Ann.  049."  The  appeal 
was  dismissed.  In  Dupre  t.  Mouton,  23  La. 
Ann.  543,  the  supreme  court  dismissed  the 
appeal  ex  officio.  By  agreement  of  counsel, 
made  before  Judgment  was  rendered,  an  ap- 
peal to  both  plaintiffs  was  granted  by  simply 
filing  the  necessary  bond  and  notifying  the  op- 
posite counsel.  The  court  said:  "An  appral 
is  a  method  of  revising  a  definitive  Judgment. 
Code  Prac.  566.  It  Is  to  be  taken  after  such 
definitive  Judgment  is  rendered.  Id.  57^75, 
678.  An  order  of  appeal,  whidi  is  absolutely 
necessary,  is  the  first  step  In  the  process  by 
which  the  cause  is  brought  within  the  Juris- 
diction of  the  supreme  court  Norris  v.  War- 
ren, 22  La.  Ann.  458.  If  it  be  conceded  that 
the  minute  granted  above  Is  anything  more 
than  a  memorandum  of  a  consent  by  the  at- 
torneys, and  amounts  to  an  order  of  appeal, 
yet  we  know  of  no  law  which  authorizes  such 
orders  In  anticipation  of  the  future  rendition 
of  a  Judgment.  If  a  Judge  can  grant  an  order 
of  appeal  to  both  parties  eleven  days  before 
Judgment,  he  might  go  stlU  further,  and,  at 
the  moment  the  suit  Is  instituted,  by  anticipa- 
tion grant  general  orders  of  appeal  to  all  pos- 
sible parties  from  aH  future  Judgments."  !□ 
Bank  y.  Barrow.  24  La.  Ann.  278,  an  order  of 
appeal  was  granted  from  one  branch  of  the 
Judgment,  but  no  bond  was  ^ven.  In  the 
other  a  hand  was  given,  but  no  order  of  ap- 
peal was  granted.  The  court  said:  "We  find 
an  agreement  of  counsel  that  one  transcripi 
shall  be  made  tor  the  two  appeals  taken  in 
the  case.'  As  consent  cannot  give  Jurisdiction, 
and  as  neither  of  the  appeals  has  been  per- 
fected (one  for  want  of  an  appeal  bond,  the 
other  for  want  of  an  order  of  a^eal),  we  are 
constrained  to  dedine  Jurisdiction  of  the  ap- 
peals." In  Sthele  v.  Millspaugh,  83  La.  Ann. 
194,  an  order  of  appeal  was  granted  return- 
able on  the  first  Monday  of  November.  .\ 
role  was  taken  In  the  lower  court  to  have  the 
order  of  appeal  set  aside  for  cause.  Pending 
the  rule  appellant  filed  the  transcript  In  the 
supreme  court  before  the  return  day.  After 
this  the  rule  was  made  absolute,  and  the  order 
of  appeal  set  aside  by  the  lower  court  The 
supreme  court  dismissed  the  appeaL  On  re- 
hearing the  court  said,  "The  appeal  comes  be- 
fore us  without  an  order  of  appeal  and  we 
find  no  error  In  the  decree  dismissing  the  ap- 
peaL" In  Welser  v.  Blaese,  34  La.  Ann.  833. 
It  was  declared  that  no  appeal  wIU  be  recog- 
nized in  the  supreme  court  without  an  order  of 
appeal  upon  which  it  is  based.  In  Phillips  r. 
Creditors,  36  La.  Ann.  935,  the  court  said. 
"When  the  record  contains  no  order  granting 
the  appeal,  it  must  be  dismissed."  In  State 
V.  Ventura,  48  la.  Ann.  586,  19  South.  &6S. 
the  court  said,  "The  want  of  an  order  of  ap- 
peal when  none  has  been  applied  for  Is  fatal 
to  the  appeal;"  and  In  OQl  Co,  v.,  Matheson,  4S 
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La.  Ann.  1322.  20  South.  71S,  tliat  **tbe  order 
of  court  18  the  foundation  of  the  apiieal."  In 
State  T.  D'Aquln,  49  La.  Ann,  1092.  22  Sonth. 
39,  the  court  said:  "We  know  of  no  case  In 
which  this  court  has  taken  jurlsdlctloiL  of  an 
appeal  which  had  been  brought  up  as  this 
case  has  been,  without  eithef  motion  or  order 
of  appeaL"  It  la  quite  usual  for  counsel  who 
consider  "orders  of  aj^eal**  or  "aj^al  bonds" 
so  radically  defective  as  to  be  absolute  nulli- 
ties, to  refer  to  them  as  being  no  orders  of  ap- 
peal, and  this  was  done  by  counsel  of  appel- 
lee In  this  Tery  case;  for  there  was  unques- 
tl<HiabIy  a  paper  filed  In  court  purporting  to  be 
an  apf«al  bond,  bat  counsel,  In  their  motion, 
declared  It  to  be  "no  bmuX  at  aU."  We  tiitnlc 
that  the  decisions  upon  which  anrallant  rellea 
were  rendered  In  cases  of  this  character.  We 
are  of  the  opinion  that  the  granting  the 
lower  court  of  an  order  of  aroeal  is  a  Jurisdic- 
tional fact,  and  that  the  absence  of  such  an 
order  should  be  noticed  ex  officio  by  the  appel- 
late court,  and  acted  iQon  of  its  own  motion. 
The  failure  of  the  aj^dlee  to  urge  the  objec* 
tlon,  even  If  It  had  the  ^Eect  of  estopping  him 
from  flliog  a  formal  "motion  to  dismiss"  (as 
appellant  contends  It  does),  would  not  preclude 
him  from  suggesting  or  bringing  the  matter  to 
the  knowledge  of  the  court  I^pon  coming  to 
■Dch  knowledge.  It  mold  be  the  duty  of  the 
court  to  dismiss  tlie  appeal  of  Its  own  motion. 
If  the  declslona  quoted  the  aiQ)enant  con- 
tain anything  contrary  to  what  we  here  de- 
clare to  be  the  law,  tbey  must  be  considered 
to  that  extent  orerrided. 

The  parties  have  discussed  the  question  from 
ttw  assumed  posltlmi  that  tho  moti<m  to  dis- 
miss was  filed  so  late  as  woifld  cut  off  gener^ 
ally  objectloiis  to  this  appeal  The  Judgment 
in  the  case  was  signed  on  the  28tfa  day  of 
^lay,  I90a  Areata  from  the  parish  of  St 
Maiy  were  then  (under  Act  No.  78  of  189f0 
returnable  on  the  fourth  Monday  of  January, 
Mardu  June,  and  November  of  each  year. 
The  r^pilar  return  for  tills  pertlctdar  Judgment 
was  the  25th  of  June,  1900«  but  defendant  ob- 
tahied  two  extmdons  of  time,  one  for  10  days, 
and  tlte  later  (ou  to  the  10th  of  July.  The 
transcript  was  filed  in  the  supreme  court  on 
that  di^*-  ^Qie  court  was  then  In  vacation. 
It  met  sgain  for  the  iOrst  time  In  regular  ses- 
sion on  the  6th  of  November,  and  upon  that 
day  the  motion  to  dismiss  was  filed.  As  the 
question  submitted  to  us  Is  an  important  one 
of  practice^  we  have  examined  It  from  the 
standpoint  from  which  It  has  been  presented. 
The  view  which  we  take  of  the  neossi^  as 
to  JurlaUctI<m  of  the  existence  of  an  order  of 
^ipeal  upon  which  the  appeal  must  rest  makes 
it  useless  to  discuss  at  present  whether  appel- 
late Jurisdiction  be  dependent  upm  the  exist- 
ence of  a  bond  of  appeal  of  some  Und.  and  to 
what  eztoit  an  instmment  claimed  to  be  a 
bond  could  be  diaracterlzed  legally  as  such. 
We  take  occasion,  however,  to  warn  the  pro> 
fession  Qpon.  the  danger  of  giving  too  wide  a 
secve  to  the  decisions  upm  which  the  appel- 


lant In  this  case  4ia8  relied.  We  have  no  al- 
tematlTe  but  to  dismiss  tlie  aweal.  The  ap- 
peal Is  hereby  dismissed. 
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JURIES  —  laRSOULARlTY  IN  DRAWING  — OEN- 
BRAL  VBNIRB— SETTING  ABIDBl-QUAUFICA- 
TIONS  —  JURY  COMMISSION  —  TALESMEN  — 
CHALLENGES  —  HO  UICIDB— EVIDENCE— SiELr- 
DB7BN3B. 

1.  ETery  court  lias  the  power  necessary  to 
the  exercise  of  the  Jurisdiction  conferred  upon 
it  and,  in  the  absence  of  specific  provisions  of 
law  upOD  the  subject  may  adopt  such  means 
as  may  be  necessary  for  the  correction  of  Irreg- 
ularities in  the  drawing  of  juries  and  such  like 
matters. 

2.  No  special  method  is  provided  by  law  for 
the  setting:  aside  of  the  proceedings  of  a  "jury 
commission,"  acting  under  the  autbority  of  Act 
No.  135  of  18^  in  drawing  a  general  venire, 
and,  BO  far  as  the  method  is  concerned,  it  is 
competent  (or  the  judge  to  set  It  aside  by  means 
of  an  order,  made  either  In  open  court  or  in 
diamber^  and  entered  upon  the  minutes. 

S.  Act  No.  186  of  1808  dUters  from  Act  No. 
44  of  1877  in  that  the  latter  contemplates  thut 
all  the  members  required  by  law  to  constitute 
the  jury  commission  shall  at  least  have  been 

aualified  before  any  (Adal  action  is  token  by 
le  body  as  a  whole. 

4.  In  any  event,  as  the  law  contemplates  that 
the  jury  commiesion  ahall  consist  of  six  pei-- 
sons,  for  a  less  number  to  act  before  the  body 
had  ever  been  completed  by  the  appointment 
and  qualification  of  another  member  is  an  ir- 
recnlarity  which  it  is  competent  tor  the  district 
judge  to  correct  by  setting  aside  the  proceed- 
In^. 

5.  A  complaint  that  a  person  accused  of  crime 
was  entitled  to  be  tried  by  a  jury  selected  from 
a  venire  drawn  by  a  majority  of  the  Jury 
commiBsion  before  tne  other  members  had  Qual- 
ified, when  no  fraud  or  specific  injury  is  char* 
ged,  is  without  merit 

6.  It  la  competent  for  the  trial  jud^  to  order 
talesmen  from  portions  of  tlte  puiah  remote 
from  the  scene  of  the  homicide;  and  the  mere 
redtol,  in  a  bill  of  exceptions,  that  titere  is 
autofconism  between  the  two  sections  of  the 
parish  will  not  affect  the  validity  of  such  order 
when  it  Is  not  made  to  appear  in  what  way 
anch  antAffonism  will  be  prejudicial  to  the  de- 
fendant in  the  matter  of  nls  trial. 

7.  A  juror,  who,  upon  his  voir  dire,  says, 
"I  have  been  thinking,  since  I  was  called  op. 
whether  I  could  entirely  disregard  them"  (re- 
ferriug  to  rumors  of  the  killing  which  he  had 
heard),  but  who  appears  to  have  no  bias,  and 
who  states  that  he  finally  conduded  that  he 
could  tiT  the  case  without  reference  to  what 
he  had  heard,  la  a  good  juror. 

8.  It  is  within  the  discretion  of  the  district 
Judge  to  sustain  the  state's  challenge,  for 
cause,  of  a  juror  whose  wife  Is  an  aunt  of  the 
wife  of  the  accnaed.  The  accused  has  no  Just 
ground  of  complaint  aioce  his  rlj^t  is  to  ob- 
ject, rather  than  to  select 

9.  Same  as  to  a  Juror  where  it  appears  that 
the  man  whom  the  defendant  Is  charged  with 
having  murdered  had  been  tried  for  the  murder 
of  his  brother. 

10.  Where  a  witness  is  able  to  state  IntelUsi- 
ble  paRsageB-  from  a  conversation  between  tne 
accused  and  the  deceased  at  the  time  of  the 
killing,  and  where  there  are  atrong  indications 
that  such  passages  embody  the  substance  of  all 
that  was  said,  and  where  the  accused  has  testi- 
fied as  a  witness  In  his  own  behalf,  and  has 
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had  the  opportanitj'  to  snpply'  any  (nnisatoni  In 
or  modifications  to  the  passages  as  testified  to, 
bnt  has  Blighted  none,  the  objection  that  the 
passagiRB  are  "fragmentary"  is  properly  over- 
rnled. 

11.  Threats  and  attempts  apon  one's  life  and 
bad  character  of  the  threatener  do  not  justify 
the  threatened  person  in  killing  the  threatener 
at  sight,  and  with  no  hosUle  demonstratloa 
from  the  latter. 

12.  The  aggressor  upon  the  occasion  of  a 
homicide  forfeits  his  right  of  self-defense, 
which  he  can  recover  only  in  case  he  with- 
draws in  i^ood  faith  from  the  attitude  of  ag- 
gression, distinctly  informs  his  adversary  that 
he  desires  peace,  and  is  then  pursued,  and  led 
to  believe  reasonably  that  he  is  threatened  with 
death  or  great  bodily  harm. 

13.  When  the  defendant  on  trial  for  marder 
admits  that  he  began  the  attack  which  result-^d 
In  the  killing,  ana  offers  no  evidence  tending 
to  prove  the  facts  necessary  to  revive  his  right 
of  self-defense,  it  is  competent  tor  the  jud^e, 
as  a  preliminary  to  ruling  on  the  admissiUlity 
of  erldence,  to  assume  the  nonexistence  of  such 
facts,  even  though  they  bear  upon  the  oaestion 
of  guilt  or  innocence:  and  his  ruling  tnat  the 
evidence,  the  admissibility  of  which  depended 
upon  their  existence,  should  be  excluded,  will 
be  sustained. 

14.  Eanally  Is  this  the  case  where  several  facts 
are  to  be  proved,  and  the  evidence  offered  tends 
to  prove  one  or  more,  but  not  all,  of  them. 

16.  Bnt  where,  in  such  a  case,  the  evidence  of- 
fered relates  to  and  tends  to  prove  all  the  facts 
required,  and  those  facts  bear  npon  the  ques- 
tion of  the  guilt  or  innocence  of  the  accused, 
the  question  whether  such  facts  are  established 
should  be  submitted  to  the  jury,  together  with 
the  evidence,  the  admissibility  of  which  was 
dependent  niKin  the  determination  of  such  ques- 
tion. 

16.  Tlie  Jurisdiction  of  the  judge  with  respect 
to  facts  in  criminal  cases  before  Juries  extends 

only  to  collateral  facts  which  are  to  be  found 
in  order  to  lay  the  foundation  for  rulings  npon 
the  admissibility  of  evidence.  With  respect 
to  facta  bearing  upon  the  question  of  guilt  or 
innocence,  unless  they  are  admitted,  or  nnlesa 
there  is  no  evidence  tending  to  establish  them, 
the  question  of  their  existence  Tel  non  should 
be  suomitted  to  the  Jury. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Red  River;  Chartes  V.  Porter,  Judge. 

J.  B.  Kellogg  was  convicted  of  marder, 
and  appeals.^  Affirmed. 

Egan  &  Scfaeen  (John  D.  Wilkinson,  Ste- 
phens &  Garter,  John  I.  Teer,  and  James  C. 
Egan,  Jr.,  of  counsel),  for  appellant.  Walter 
Gulon,  Atty.  Gen.,  and  W.  A.  Wilkinson,  Dlst 
Atty.  (William  Pike  Hall,  Nettles  &  Carter, 
and  Lewis  Guton,  of  counsel),  for  the  State. 

MONROE,  J,  Defendant,  having  been  In- 
dicted for  murder,  was  convicted  of  man- 
slaughter, and  sentenced  to  Imprisonment  at 
hard  labor.  He  has  appealed,  and  presents 
bis  case  by  means  of  the  motions  and  bills 
of  exceptions,  which  will  now  be  considered. 

Bills  Nos.  1  and  2  were  taken  to  the  over- 
ruling of  motions  to  quash  the  Indictment 
and  the  venire.  It  appears  that  the  judge  a 
quo,  agreealily  to  the  provisions  of  Act  No. 
135  of  ISnS.  had  named  five  citizens,  who, 
with  the  citrii  of  court,  were  to  constitute 
the  "Jury  commls^on,"  and  had  ordered  that 
said  commission  meet  and  draw  the  ven- 


ire and  prepare  the  lists  from  which  the 
grand  and  petit  Jurors  were  to  be  selected. 
Two  of  the  persons  so  named  failed  to  qual- 
ify by  taking  the  required  oath,  but  the  other 
three  were  sworn,  and,  together  with  the 
clerk,  held  a  meeting,  and  drew  the  venire, 
and  prepared  the  lists,  etc,  without  regard 
to  the  fact  that  the  other  two  members  of 
the  commission  had  not  qualified.  The  trial 
Judge,  being  Informed  of  what  had  been 
done,  made  an  order  annnlllng  and  setting 
the  same  aside,  and  directing  that  the  Jury 
commission,  as  completed  by  the  swearing  In 
of  the  whole  number  of  members  required 
by  law,  should  meet,  and  make  a  new  draw- 
ing, and  prejwre  new  lists,  which  was  done 
accordingly,  and  the  grand  Jnry  by  which  the 
defendant  was  indicted  was  chosen  from  one 
of  the  lists  so  prepared.  The  defendant's 
complaint,  as  presented  In  the  motions  to 
quash  the  Indictment  and  the  venire.  Is  that 
the  general  voilre  was  legally  drawn  under 
the  first  order  by  the  three  commissioners 
and  the  clerk,  constituting  a  majority  and 
quorum  of  the  jury  commission;  that  the 
lists  prepared  therefrom  were  the  only  lists 

;  from  which  the  grand  and  petit  juries  could, 
at  the  time  defendant  was  Indicted  and  tried, 
lawfully  have  been  chosen  for  service  in  said 
district  court;  and  that  the  order  of  the 
Judge,  made  In  chambers,  setting  aside  said 
venire  and  said  lists,  and  ordering  a  new 
drawing  and  new  lists,  was  illegal  and  unau- 
thorized. The  statute  under  which  the  Judge 
a  quo  made  the  order  appointing  the  jury 
commissioners,  and  Instructing  them  as  to 
their  proceedings,  provides  that  such  orders 
shall  be  written,  and  entered  on  the  min- 
utes. Sections  3.  4,  Act  No.  135  of  189S. 
The  record  shows  that  the  first  order,  which. 
It  Is  said,  was  valid,  was  so  made  and  en- 
tered, and  that  the  second  order,  which.  It 
Is  said,  was  invalid,  was  made  and  entm'd 
In  exactly  the  same  way.  In  so  far,  then, 
as  the  second  order  directed  what  should  b<> 
done,  It  was  made  In  strict  conformity  to 
the  statute,  and.  In  so  far  as  It  set  aside 
what  had  already  been  done,  our  attention 
has  not  been  called  to  any  law  prescribing 
any  other  method,  and  no  better  or  more 
competent  one  suggests  Itself.  We  there- 
fore cMicIude  that  as.to  the  mode  there  is  no 
just  cause  of  complaint  against  the  action 
of  the  trial  Judge,  and  we  proceed  to  the  In- 
quiry whether  such  action  was.  In  other  re- 
spects, competent  and  authorized.  By  virtue 
of  the  general  provisions  of  law,  every  court 
has  the  power  that  Is  necessary  to  the  exer- 
cise of  the  Jurisdiction  conferred  npon  It 
(Oode  Prac.  art.  8T7);  and  In  the  matter  of 
the  selection  of  jurors  and  of  their  service 
In  the  district  courts  In  this  state  the  statute 
governing  the  subject  is  made  to  depend  for 
Its  efficient  enforcement  very  largely  upon 
the  presiding  Judges,  and  much  is,  necessa- 
rily, left  to  the  disci-etlon  of  those  officers. 
Hence  It  Is  clearly  within  the  authority,  and 

I  is,  moreover,  the  plain  duty,  of  a  district 
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Jndge  to  see  that  all  the  proceedings  In  bis 
court,  and  particularly  those  which  underlie 
trials  by  Jury  InTolrlng  human  life,  are  regu- 
lar and  orderly.  If,  therefore,  In  the  Instant 
case,  there  was  any  Irregularity  In  the  pro- 
ceedings which  the  Judge  a  quo  had  ordered, 
agreeably  to  the  provisions  of  the  law,  for 
the  obtention  of  Jurors,  and  upon  which,  di- 
rectly or  remotely,  were  to  be  based  all  the 
QndlngB  fif  the  grand  Jaries  and  all  the  trials 
before  the  petit  Juries  thereafter  to  be  pre- 
sented and  conducted  in  his  court,  It  was  his 
right  and  his  duty  to  correct  It;  and  It  was 
for  him  to  determine,  as  there  was  no  one 
dae  authorized  to  act  In  the  premises,  wheth- 
er an  Irregularity  existed,  and.  If  so,  wheth- 
er  it  was  serious  or  trifling,  and  what  remedy 
should  be  applied,  since  the  law  falls  to  par- 
ticularize In  that  respect.  In  the  exercise  ot 
his  undoubted  Jurisdiction,  the  trial  Judge 
determined  that  there  had  becin  irregularity 
in  the  drawing  of  the  general  venire  by  rea- 
son of  the  facts  which  have  been  stated,  and 
that  the  remedy  was  to  set  the  proceedings 
aside,  and  he  acted  accordingly. 

The  authority  to  set  aside  a  venire  in  a 
proper  case  Is  not  questioned  (State  v.  Nash, 
46  La.  Ann.  IM,  14  South.  607),  but  it  Is 
said  that  this  was  not  a  proper  case,  because 
a  majority  of  the  Jury  commission  was  au- 
thorized to  act,  and  did  act,  though  the  oth- 
er members  of  said  commission  had  never 
qualified.  And  we  are  referred  to  the  cases 
of  State  V.  Homsby,  33  La.  Ann.  1110,  and 
State  V.  Wells.  Id.  1407.  In  those  cases  this 
court  construed  Act  No.  44  of  1877,  which, 
though  similar.  In  many  respects,  to  the  act 
now  under  consideration,  differs  from  It  in 
this:  that  the  act  of  1877  contains  the  pro- 
vision that  "three  members  of  said  commis- 
sion shall  be  a  sufficient  number  to  perform 
the  duties  imposed  by  this  act,"  whereas  what 
may  be  called  the  corresponding  paragraph 
in  Act  No.  185  of  1898  has,  superadded,  the 
rollowlng  language,  to  wit  "provided  all  the 
»ieml>«r8  shall  have  been  dtily  notified  by  the 
t.-lei^  of  the  district  court  of  the  time  and 
place  designated  by  him  for  the  meeting  of 
said  commission,"  etc.  This  difference  Is  not 
the  result  of  accident  but  signlfles  the  Inten- 
tion on  the  part  of  the  lawmakers  that  the 
six  persofts  who,  under  the  statute,  are  to 
cMistltute  the  body  known  as  the  "Jury  com- 
mission." shall  be  placed  In  a  position  to 
participate  at  one  and  the  same  time  in  the 
work  of  that  commission,  even  though,  when 
that  la  accomplished,  fonr  out  of  the  six  may 
constitute  a  quorum,  with  authority  to  pros- 
ecute that  work.  But,  If  there  had  been  no 
dlffemce  in  the  statutes,  we  should,  never- 
theless, hold  that  the  motion  to  qussh  was 
properly  overruled,  for  the  reasons:  That 
even  though  the  drawing  of  the  venire  and 
the  preparation  of  the  lists  (from  which  the 
grand  and  petit  Juries  were  to  be  chosen)  by 
persons  claiming  to  be  a  quorum  of  a  body, 
wbicb.  under  the  law,  was  to  be  composed 
six  persona,  when  only  tour  of  such  per- 


sons had  ever  qualified,  should  be  held  not 
under  all  circumstances,  to  vitiate  the  sub- 
sequent action  of  the  Jurors  so  chosen,  never- 
th^eSB  such  a  proceeding  is  Irregular,  to  say 
the  least  of  it,  and  It  was  the  part  of  pru- 
dence and  the  exercise  of  a  wise  and  com- 
petent discretion  for  the  Judge  a  quo  to  elim- 
inate the  Irregularity.  That  the  complaint 
which  the  defendant  makes  could.  If  sustain- 
ed, lead  only  to  the  snbmlBsion  of  his  case 
to  another  grand  Jury,  and  yet  any  other 
grand  Jury  which  might  be  chosen  would  be 
obnoxious  to  the  same  objection  which  be 
makes  to  the  grand  Jury  by  which  he  was 
Indicted,  to  wit  that  It  was  not  chosen  from 
the  venire  drawn  in  June.  1900,  and  set  aside 
by  order  of  the  court  That  there  Is  no 
charge  that  the  alleged  defect  In  the  pro- 
ceedings whereby  the  jurors  by  whom  the  de- 
fendant was  indicted  and  tried  were  chosen 
had  in  It  any  el^nent  of  fraud,  or  that  it 
worked  any  specific  injury  to  the  defendant; 
and  it  Is  textual  law  and  settled  Jurispru- 
dence that  It  must  so  appear  In  order  to  Jus- 
tify the  setting  aside  of  a  venire.  Act  No. 
135  of  1898,  i  15;  State  v.  Kector,  85  U.  Ann. 
1098;  State  v.  Sandoz,  37  La.  Ann.  377;  State 
V.  Gonsonlln,  38  La.  Ann.  459;  State  v.  Qreen, 
43  La.  Ann.  402,  9  South.  42;  State  v.  Sim- 
mons, 43  I^.  Ann.  991,  10  South.  382;  State 
V.  Salutes,  46  La.  Ann.  547,  15  South.  IGO. 

Bill  No.  3.— to  the  overruling  of  defend- 
ant's objections  to  an  order  directing  the 
sheriff  to  summon  30  tales  Jurors  from  the 
west  side  of  Red  river  exclusively.  The 
grounds  of  objection,  as  stated  In  the  bill, 
are  "that  under  the  law  the  prisoner  is  en- 
titled to  be  tried  by  a  Jury  of  the  vicinage; 
and  on  the  further  i^round  that  he  is  a  resi- 
dent on  the  east  side,  or  hill  side,  of  Bed 
river,  on  which  side  a  majority  of  the  white 
people  of  said  parish  reside,  and  there  exists 
antagonism  and  prejudice  between  ttie  two 
aides  of  Bed  river."  The  Judge  returns  that 
he  acted  under  the  authority  of  section  n 
of  Act  Na  135  of  1898.  which  authoiizt's 
him  to  direct  that  tales  Jurors  fie  selecteil 
from  a  locality  remote  from  the  scene  of  the 
crime.  The  statements  In  the  bill  as  to  an- 
tagonism between  the  two  sides  of  Red  river, 
and  as  to  the  white  population,  do  not  tend 
to  show  that  any  prejudice  resulted  to  the 
defendant  from  the  drawing  of  the  Jurors 
from  the  west  side  of  the  river,  since  It  does 
not  appear  that  the  persons  summoned  were 
different  in  color  from  himself,  or  that  the 
defendant  and  the  deceased  were  from  dif- 
ferent sides  of  the  river,  or  were  of  different 
colors,  or  thst  the  antagonism  referred  to  Is 
personal  to  the  defendant,  or  that  It  Is  of 
such  a  character  as  to  prevent  any  citizen 
from  the  west  side  of  the  river  from  accord- 
ing him  a  fair  trial.  State  v.  Nash.  40  La. 
Ann.  194.  14  South.  607. 

Bill  No.  4,— to  the  overruling  of  the  defend- 
ant's challenge,  for  cause,  of  W.  J.  Hogsett 
who  was  called  as  a  Juror,  and  who  was 
thereupon  challenged  peremptorily,  defend- 
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ont  theiebj  exhausting  bis  peremptory  chal- 
lenges before  the  completion  of  the  Jury. 
The  Judge  states  that  be  refused  to  sustain 
the  challenge  for  the  reasons:  "That  the 
Juror  said  he  llred  eight  miles  from  the 
neighborhood  In  which  the  killing  occurred; 
that  he  lived  three  and  a  half  miles  from  the 
residence  of  the  brother  of  the  accused, 
whom  he  knew,  but  whom  he  bad  n^t  visited 
for  two  years;  that  Bed  Bayou  ran  between 
his  place  and  this  neighborhood,  in  which 
the  Wrens  and  the  prisoner  lived,  and  sepa- 
rated the  people  into  different  communities; 
that  he  waa  not  particularly  friendly  to  any 
of  the  parties  in  this  case;  that  he  had 
heard  rumors  of  the  killing;  that  these  ru- 
mors made  an  Impression  on  his  mlud,  and 
that  *I  have  been  thinking,  since  I  was  called 
up,  whether  I  could  entirely  disregard  them.' 
Upon  this  counsel  for  the  accused  challenged 
the  Juror  for  cause.  Then,  In  response  to 
questions  by  the  court,  the  Juror  stated  that, 
if  he  were  taken  on  the  Jury,  he  would  be 
compelled  to  be  guided  by  his  oath;  that  he 
would  try  the  case  by  the  law  and  the  evi- 
dence, without  reference  to  anything  he  may 
have  beard,  or  any  impression  he  may  have 
formed.  The  Juror  did  not  say  that  he  had 
any  doubt  on  this  point,  but  merely  that  he 
had  been  thinking  whether  be  could  do  so 
or  not,  and  had  concluded  that  he  could.  Be- 
fore this  case  I  had  been  attracted  by  the 
exceptional  Intelligence  and  impartiality  dis- 
played by  the  Juror,  and  I  was  fully  satis- 
fied that  be  was  competent  from  every  stand- 
point" This  statement  leaves  nothing  to  be 
desired,  and  brings  the  Juror  well  up  to  the 
required  standard.  Knobloch,  Cr.  Dig.,  p. 
280  et  seq.;  State  v.  Williams,  49  La.  Ann. 
1152,  22  South.  759. 

Bill  No.  6,— to  the  ruling  of  the  court  sua* 
talnlng  the  state's  challenge  to  the  Juror 
Josh  Norrld,  who,  being  examined  on  bin 
voir  dire,  said  that  bis  wife  was  an  aunt  of 
the  prisoner's  wife.  The  connection  between 
the  families  of  the  Juror  and  the  accused  af- 
forded reasonable  grounds  for  the  presump- 
tion that  the  Jurw  was  favorably  biased, 
and  we  are  of  opinion  that  the  discretion 
vested  in  the  district  Judge  was  property  ex- 
ercised. Moreover,  the  right  given  to  the 
accused  Is  to  object,  rather  than  to  select; 
and  it  baa  been  held  that  the  rejection  of  a 
Juror  by  the  trial  Judge,  even  If  erroneous, 
"affords  of  Itself  no  legal  ground  of  com- 
plaint to  the  accused."  State  v.  Creech,  38 
lA.  Ann.  4S0;  State  v.  Corritis,  39  La.  Ann. 
931.  3  South.  C6;  State  v.  Shields.  33  La.  Ann. 
1410;  State  v.  McCarthy,  44  La.  Ann,  323,  10 
South.  678. 

Bill  No.  6,— to  the  ruling  of  the  court  In 
sustaining  the  state's  challenge,  for  cause,  of 
the  Juror  D.  W.  Pickett  The  reasons  given 
by  the  Judge  for  his  ruling  are  that  the  man 
whom  the  defendant  was  charged  with  having 
murdered  bad  been  tried  for  the  murder  ot 
the  Jurw's  brother,  and  acquitted,  and  that 
It  was  wltbln  the  Judge's  knowledge  that 


there  was  a  bitter  feud  between  the  Pickett 
family  and  tfaat  of  the  accused.  These  rea- 
sons appear  to  us  to  be  sufficient  (State  v. 
Walsh.  44  La.  Ann.  1122,  11  South.  811;  Act 
No.  135  of  1886,  I  1):  aside  from  which  the 
matter  is  governed  by  the  rule,  as  stated 
above,  that  the  right  of  the  defendant  Is  to 
object  and  not  to  select 

Bill  "A,"— to  t3ie  oTerruling  ot  the  defend- 
ant's objections  to  the  Introduction  of  the 
testlmcmy  of  W.  M.  Hunter,  as  to  a  conver- 
sation  between  the  accused  and  the  deceased, 
on  the  Immediate  occasion  of  the  homicide, 
upon  the  ground  that  the  witness  was  unaUe 
to  give  the  whcde  of  the  conversation,  and 
upon  the  further  ground  that  the  court  al- 
lowed the  counsd  to  read  to  the  witness  lila 
testimimy  given  before  the  coroner's  Inquest. 
It  ai^ars  from  the  testimony  In  question, 
which  Is  annexed  to  the  bill,  that  the  defend- 
ant Kellogg,  was  In  the  store  of  the  witness 
Hunter,  who  Is  his  cousin,  whoi  the  deceased. 
Wren,  rode  up,— Hunter  and  one  Willie  Can- 
non being  the  only  other  persons  present; 
that  Kellogg  picked  up  his  gun  frran  the  top 
of  a  barrel,  stepped  out  on  the  galley  of  the 
store,  and,  presenting  the  gun  npon  Wren, 
said  to  him,  "Prank,  what  was  you  doing  In 
my  field  last  Saturday  evening  was  a  week 
ago,— waylaying  me?"— to  which  Wren  replied 
that  he  was  not  tn  the  field;  that  Kellogg  said. 
"I  want  to  know  who  was  with  yon  in  my 
field?"  and  that  Wren  again  denied  having 
been  in  the  field.   The  witness  is  then  asked, 
"Then  what  did  Kellogg  say?"  to  whlcta  be 
rolled:   "I  don't  remember  what  be  said 
then,  till  after  I  had  went  back  in  my  store. 
I  think  I  was  weighing  some  flour  for  Mr. 
Cannon.   I  did  not  understand  what  was 
passing  between  them  while  I  was  in  the 
store.    I  could  simply  hear  t3iem  talking." 
Several  questions  were  then  asked.  In  reply 
to  which  the  witness  gives  the  Impression 
that  he  beard  no  further  conversation,  and 
that  the  shooting  took  idace  within  scnne- 
tblng  like  three  minutes  from  the  time  that 
Wren  came  upi  The  Judge,  however,  tbea 
asked:  "Q.  After  Wren,  the  deceased,  had 
replied  or  had  stated  the  second  time,  to  the 
prlscmer.  that  be  was  not  In  the  prisoner's 
field,  waylaying  him,  the  night  In  question, 
what  did  the  prisoner  say  to  Wren?"  to 
which  the  witness  replied:  "I  think  that  was 
the  question,  or  something  like   that  I 
know  you  was  In  my  field,  Frank.   If  yon 
show  any  cause  for  being  there  except  to 
waylay  me  and  kill  me,  I  will  let  yon  otT." 
The  witness  further  testifies  that  be  does 
not  remember  whether  he  bad  heard  all  that 
had  [Mssed  up  to  that  time;  that  he  supposes 
that  the  couvwsatlon  heard  by  him  hardly 
occupied  half  a  minute;  and  that  after  Kel- 
logg spoke  of  letting  Wren  off,  witness  went 
outside  to  help  Willie  Cannon  get  on  his 
horse,  and  that  probably  a  minute  or  a  min- 
ute and  a  half  elapsed  before  the  gun  fired 
and  Wren  fell.   His  examlnatlcMn,  so  far  as 
I  It  appears  in  ttafr  record,  condodes  as  f<^lows: 
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"Q.  Did  yon,  or  not.  tear  the  whole  conver- 
Batiou  between  Mr.  Wren  and  the  prisoner  at 
tbe  bar?  A.  No,  sir;  I  did  not.  Q.  Will 
yon  state  how  far  jaa  were  from  them  when 
t2»e  eonversatlon  tMsan?  A.  Yes,  sir;  right 
at  Mr.  Kellogg.  X  soKKwe  a  foot  or  two 
from  falm.  Q.  What  was  the  lflst  remark 
yon  heard  Mr.  Kelloggg  make  to  Mr.  Wren? 
A.  Well.  I  suppose  it  was  more  than  a  min- 
ute after  I  heard  the  last  word  that  I  under- 
atood.  Q.  Do  yon  know  whether  they  con- 
tlooed  talking?  A.  Well.  I  could  hear  the 
sound  of  their  TOlces.  Q.  Were  yon  In  the 
back  part  of  the  store  while  tbe  parties  were 
talking?  A.  I  could  not  tell.  I  may  have 
went  back  there.  I  don't  think  I  went  to  the 
back  «f  the  store."  Tbe  district  Judge  makes 
a  statement  In  signing  tbe  IHU  at  exceptions, 
from  which  we  take  the  following,  to  wit: 
'Ttue  witness  who  was  on  the  stand  *  •  • 
-was  one  W.  M.  Hunter,  a  consin,  of  the  ac- 
enaed.  and  a  contributor  to  his  defense  fond. 
He  was  an  extremely  nnwUIlng  witness,  and 
It  was  apparent  from  his  manner  that  he 
was  nndergolng  a  painful  struggle  between 
bis  srase  of  duty  and  his  desire  to  shield  his 
kinsman.  Tbe  killing  occurred  one  month 
before  the  trial,  and,  tbe  day  after  the  homl- 
fMe,  the  witness  had  testified  before  the 
coroner's  Jnry.  I  bad  this  testimony  before 
me  at  the  time,  and  saw  that  It  clearly  de- 
tailed the  facts  and  conditions  whli^  imme- 
dlatdy  preceded  the  killing.  The  witness 
first  stated  that  he  did  not  bear  all  tbe  con- 
TersatlfKi  between  the  prisoner  and  the  de- 
ceased for  tbe  reason  that,  after  tbe  prisoner 
presented  bis  gun  on  tbe  deceased,  and  stop- 
ped bim,  and  after  tbe  colloquy  between  the 
two^  which  be  fully  detailed,  be  went  out  to 
tbe  road  for  the  purpose  (tf  helping  Cannon, 
another  witness,  on  his  horse,  and  that  while 
there  he  conld  not  hear  what  was  said  by 
the  parties.  But.  after  cfmslderable  ques- 
tions by  the  counsel  for  the  accused,  the  wit- 
ness did  say  that  he  was  not  sure  whether 
be  could  remember  all  that  was  said  while 
be  was  In  a  position  to  hear.  After  tbe  wit- 
ness bad  stated  what  he  bad  beard  and  seen. 
I  permitted  counsel  for  the  state  to  read  over 
to  him  bis  testimony  before  the  coroner,  to 
enable  hfm  to  point  out  any  discrepancies 
between  the  statement  he  had  Just  made  and 
his  testimony  before  the  coroner.  I  found 
that  tbe  two  statements  were  strikingly  Iden- 
tical. He  pointed  out,  as  the  court  will  see, 
only  two  discrepancies,  which  were  Inconse- 
quentlaL  This  examination  satisfied  me  that 
the  witness  did  remember  the  substance,  if 
not  tbe  exact  words,  of  what  was  said  by 
the  parties  at  the  time  of  the  killing,  while 
he  was  Id  a  position  to  hear.  Of  course,  all 
these  proceedings  were  had  out  of  the  pres- 
ence of  tbe  jury.  •  •  •  The  testimony 
before  tbe  coroner  was  not  read  before  the 
jury,  nor  referred  to  in  Its  presence.  I  do  not 
understand  the  rule  to  be  that  a  conversa- 
tion between  the  parties  to  a  difficulty,  where 
one  Is  killed  by  tbe  other,  as  In  this  case, 
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cannot  be  proved,  unless  the  witness  can  give 
all,  or  the  substance  of  all,  that  was  sold 
from  the  beginning  of  the  difficulty  to  the 
end  of  It.  Such  a  rule  would  exclude  this 
impoitant  mass  of  evidence  In  nearly  every 
case.  Tbe  rule,  as  I  tmderstand  It,  is  that 
the  witness  ought  to  be  able  to  give  at  least 
tbe  substance  of  what  he  heard,  and  that 
what  be  does  give  must  be  complete,  con- 
nected, and  sensible.  State  t.  Madison,  47 
La.  Ann.  31,  16  South.  506;  State  v.  Des- 
roches,  48  La.  Ann.  430,  19  South.  250;  State 
T.  Thomas,  28  La.  Ann.  829.  In  this  connec- 
tion it  may  be  pertinent  to  state  that  the  evi- 
dence of  this  witness  was  corroborated  In 
every  essential  detsll  Iqr  that  of  tbe  only 
other  witness,  except  tbe  accused,  to  tbe  kill- 
ing; while  the  accused  hlmselr  corroborates 
both  of  the  other  witnesses,  except  as  to  the 
alleged  attempt  on  tbe  part  of  the  deceased 
to  draw  a  pistol,  which  neither  of  them  saw. 
Besides,  I  think  this  testimony  was  admls^ 
ble  as  part  of  tbe  res  gestae.  I  annex  hereto, 
08  part  of  my  reasons  tor  overruling  this  ex- 
ception, certified  copy  of  tbe  testimony  of 
Hunter  and  Cann(m  at  tbe  coroner's  In- 
quest" It  thus  appears  that  the  trial  Judge 
had  before  bIm,  not  only  the  testimony  whldi 
was  given  by  Hunter  before  the  coroner^ 
but  he  also  bad  that  whtcb  had  been  giToi 
by  Cannon,  the  only  other  witness  who  was 
present  at  tbe  killing;  and,  comparing  it  with 
the  testimony  glvm  on  the  trial,  he  concludes 
that  the  statements  are  not  materially  dif- 
ferent, and  that  th^  each  embody  tbe  sub- 
stance of  what  was  said;  that  is  to  say,  that 
there  Is  no  material  conflict  between  them, 
and  that  dther  may  be  regarded  as  practical- 
ly complete,  and  as  embodying  tbe  sahstance 
of  the  conversation  between  the  deCoidant 
and  the  deceased,  though  the  witness  Hunter 
had  reported  somewhat  more  of  that  conver- 
sation In  bis  testimony  before  the  coroner 
than  In  that  given  before  the  jury.  'Fbe  rule 
applicable  to  evidence  of  this  charact^  is 
thus  stated  by  Mr.  Bradner:  "Tbe  whole  aC 
a  confession  must  be  received  In  evidence  to 
render  any  part  of  It  admlssiUe,  and  it  must 
be  proved  as  it  was  made.  In  other  words, 
when  tbe  party's  admission  Is  so  qualified  or 
explained  by  some  other  statement  made  by 
him  at  the  same  time  that  tbe  latter  Is  in 
fairness  necessaty  to  present  tbe  true  inten- 
tion and  meaning  of  the  formw,  then  the 
party  is  entitled  to  have  it  put  In  evldcMice  as 
a  portion  of  the  admission."  Bradner,  Ev. 
(2d  Ed.)  p.  221.  Mr.  Stephens,  dealing  with 
the  same  subject,  says:  "It  may,  perhaps,  be 
well  to  observe  that  when  an  admission  Is 
contained  In  a  document  or  series  of  docQp 
ments,  or,  when  it  forms  part  of  a  discourse 
or  conversation,  so  much,  and  no  more,  of 
the  document  series  of  documents,  discourse, 
or  conversation  must  be  proved  as  Is  neces- 
sary for  the  full  understanding  of  tbe  ad- 
mission; but  the  Judge  or  jury  may.  of 
course,  attach  degrees  of  oredlt  to  the  dlfferw 
ent  parts  of  tbe  matter  proved."   S^h.  I>ift . 

Digitized  byCjOOQ 


29  SOUTHBBN  BBPORTER. 


Br.  (2d  SA.)  p.  361,  note  1.  Admissions,  con- 
feasloDS,  declarations,  conversatioiiB,  dis- 
courses, and  correspond«ice  are  governed 
much  by  the  same  rules,  the  underlying  prin- 
ciples of  which  are  that  It  would  be  unfair  to 
offer  in  evidence  and  against  a  man  a  part 
or  fragment  of  sometblDg  which  he  has  said 
or  written,  and  which,  thus  dissevered  from 
some  modifying  or  qualifying  language  used 
at  the  same  time,  acquires  a  meaning  which 
was  not  intended;  and  that  it  Is  only  neces- 
sary to  offer  In  evidence  bo  much,  and  no 
more,  of  such  admission,  declaration,  conver- 
sation, etc..  as  Is  necessary  for  the  full  un- 
dprstandlng  of  the  same.  It  does  not  follow 
from  this,  therefore,  that,  if  two  persons  are 
thrown  together  during  the  whole  <^  a  day, 
and  courage  with  each  other  upon  a  variety 
of  topics,  and  finally  quarrel  about  something 
which  occurs  late  In  the  evening,  no  testi- 
mony as  to  the  language  used  during  the 
quand  la  admissible,  unless  the  witness  can 
give  the  whole  of  the  day's  eonvei-satlon. 
Nor  does  It  follow  that  where.  In  the  course 
of  a  conversation  uptm  a  particular  subject 
there  are  utterances  which  are  distinct  and 
Intelllgltde  In  themselves,  they  may  not  be 
proved  without  proving  also  all  of  the  con- 
versation. The  question  to  be  determined  In 
eittiar  case  Is  whether  the  utterances  are  to 
be  regarded  as  complete  and  Intelligible  In 
themselves,  or  whether  they  may  not  bavp 
been  modified  by  something  said  before  or 
afterwards.  State  v.  Thomas,  28  La.  Ann. 
827;  State  v.  Madison.  47  La.  Ann.  30,  W 
South.  566;  State  v.  SplIIers,  105  La.  163, 
29  South.  480.  In  the  Instant  case  the  witness 
"supposes"  tiiat  something  "lite  three  min- 
utes" elapsed  from  the  moment  that  the  de- 
fendant brought  bis  gun  to  bear  on  the  de- 
ceased and  asked  him  why  he  had  been  way- 
laying him  until  he  fired  the  shot  by  which 
the  deceased  was  killed.  Common  experi- 
ence teaches  that  in  situations  such  as  that 
described  there  are  few  persons  who  appre- 
ciate the  duration  of  minutes  and  seconds. 
We  may,  therefore,  feel  assured  that  Mr. 
Bunter  has  not  understated  the  time,  but  In 
all  probablll^  has  overstated  It.  and  that  no 
lengthy  conversation,  affording  much  oppor- 
tunity for  explanation,  or  for  the  utterance 
of  modifying  and  qnallfying  language,  could 
have  taken  place.  It  Is  shown  that  the  de- 
fendant asked  the  deceased  what  be  had 
been  doing  in  his  (defendant's)  field,  waylay- 
ing him;  that  the  deceased  denied  that  he 
had  been  there;  that  the  defendant  repeated 
the  question  once  or  twice,  in  different  forms, 
and  met  with  repeated  denials;  that  he  told 
the  deceased  that  he  would  let  blm  off  If  be 
would  satisfy  him  that  he  had  not  been  way- 
laying bim  Id  order  to  take  his  life;  and  it 
was  within  a  minute  or  a  minute  and  a  half, 
according  to  his  testimony,  after  the  witness 
Hunter  heard  conversation  such  as  this,  and 
while  be  had  bis  back  turned,  in  order  to 
assist  Cannon  to  mount  his  horse,  that  the 
deceased  was  killed.   But  even  then  the  wit- 


ness was  at  no  great  distance,  for  he  testi- 
fied before  the  coroner  that  Wren  raised  him- 
self partly  after  he  was  shot,  "and  seemed 
to  try  to  say  something  like,  'Oh,  Lordyr  In 
a  struggling  way."  And,  being  asked,  in  his 
examination  before  the  Jury,  "Were  yon  back 
In  the  store  while  the  parties  were  talking?" 
he  replied:  "I  could  not  tell.  I  may  have 
been  back  there.  I  don't  think  I  went  to  the 
back  part  of  the  store,"— all  of  which,  taken 
In  connection  with  the  fact  that  be  was,  ac- 
cording to  his  own  statement,  within  a  foot 
or  two  of  the  defendant  when  Wren  rode  up 
renders  It  more  than  probable  that  the  wit- 
ness could  have  heard  all  that  was  said,  and 
did  hear  the  substance  of  the  conversatltm. 
Beyond  this,  however.  It  appears  that  the  de- 
fendant himself,  as  a  witness  on  the  stand, 
corroborated  the  testimony  of  Hunter  and 
Cannon,  and  made  no  claim  that  anything 
more  or  less  was  said  than  was  testified  to 
by  Hunter,  or  that  the  conversation  between 
him  and  the  deceased,  as  given  by  that  wit- 
ness, was  incomplete,  or  that  It  was  connect- 
ed with  or  qualified  by  any  language  or  re- 
marks not  given.  In  most  cases  in  which 
the  rules  of  evidence  which  are  here  Invoked 
have  been  ai^lled  It  has  been  held  that 
where  part  of  a  conversation  or  correspond- 
ence Is  offered,  it  Is  competent  for  the  liti- 
gant as  against  whom  the  offer  Is  made  to 
offer  the  other  part,  in  order  that  the  whole 
of  such  conversation,  correspondence,  etc.. 
may  be  before  the  court.  And  if.  In  aii.T 
case,  the  part  offered  has  been  excluded,  it 
has  been  because  It  was  found  to  be  Impossi- 
ble for  either  litigant  or  both  to  furnish  tlie 
whole  of  the  conversation,  correspondence, 
etc.,  which  was  the  subject  of  the  offer.  Un- 
der the  law  as  It  now  stands  in  this  state, 
the  defendant  In  a  criminal  prosecution  may 
take  the  stand  as  a  vrltness  In  his  own  be- 
half, and  the  defendant  now  before  the  court 
availed  himself  of  that  privilege.  It  was  per- 
fectly competent  for  bim  In  doing  so  to  hare 
supplied  any  omissions  of  which  the  witness 
Hunter  might  have  been  guilty  In  testifying 
as  to  the  conversation  between  blm  (the  de- 
fendant) and  the  deceased,  but,  as  we  under- 
stand from  the  Judge's  statement,  be  found 
no  such  omissions,  and  corroborated  the  tes- 
timony as  given.  State  T.  Oliver,  43  Ia. 
Ann.  1005,  10  South.  201. 

As  to  the  objection  that  the  court  permit- 
ted  the  testimony  given  by  Hunter  before 
the  coroner  to  be  read  over  to  him.  we  pre- 
sume that  It  has  been  abandoned,  as  it  Is 
not  referred  to  In  the  brief.  There  Is,  how- 
ever, no  merit  In  It  The  reading  to<^  [dace 
out  of  the  presence  of  the  Jury,  and  was  for 
the  purposes  of  an  Inquiry,  which  It  was  for 
the  Judge  alone  to  make,— as  to  the  admissi- 
bility of  evidence.  State  v.  Allen.  37  La. 
Ann.  6S5.  We  therefore  conclude  that  the 
objections  were  properly  overruled. 

Bill  "B,"— to  the  exclusion  of  certain  tes- 
timony to  prove  that  the  deceased  had  laid 
in  wait  on  two  occasions,  10  days  and  3 

Digitized  by  Google 


La.) 


STATE  T.  EBLLOGQ. 


291 


days,  reapectlTely.  before  the  killing,  tor  the 
fturpoBe  of  taking  the  defendant's  life;  that 
tie  had  presented  his  gun  at  the  defendant 
within  shooting  distance,  and  was  prevented 
from  shooting  only  by  the  presence  of  others; 
that  the  fact  of  these  attempts  was  notorious 
in  the  neighborhood,  and  was  made  known 
to  the  defendant,  who  was  Informed  of  the 
last  waylaying,  and  of  threats  made  by  the 
deceased,  cm  the  evening  before  the  homicide; 
and  that  the  deceased  was  a  dangerous  man, 
who  bad  been  charged  with  assassinaticm  18 
mmths  before,  and  was  generally  believed 
to  be  an  unrelenting  foe.  The  bill  recites 
that  the  defendant,  as  a  witness  in  his  own 
b^aU,  testified  that  "at  the  time  of  the 
shooting  he  presented  his  gun,  but  not  to  his 
shoulder,"  and  had  a  conversation  with  the 
deceased  about  the  previous  waylaying  and 
threats  the  deceased  had  made  against  him; 
that  during  the  ccmversatlon  he  "lowered  his 
gnn,  pnttlng  Its  butt  on  ttie  floor  of  the 
gallery,  and  thereupon  tbe  deceased  threw 
his  hand  behind  him.  as  If  to  draw  a  weaptm, 
when  the  accused  shot  faim."  It  also  re- 
cites as  a  fact  that  after  the  death  of  the  de- 
ceased a  pistol,  with  four  chambers  loaded, 
was  found  In  the  back  pocket  of  his  trousers, 
and  that  the  two  witnesses  examined  for  the 
state  testified  that  when  the  fatal  shot  wfls 
flred  they  were  not  looking  In  the  direction 
of  the  accused  or  the  deceased,  and  that  the 
latter  were  the  only  persons  who  knew  what 
was  done  at  that  Instant  There  Is  no  testi- 
mony annexed  to  this  bill,  and  while  the 
Judge  a  quo,  in  giving  his  reasons  for  the 
ruling  complained  of,  concurs  In  the  state- 
ment of  counsel  as  to  the  testimony  given  by 
the  defendant  he  himself  makes  the  state- 
ment based  up<m  that  testimony,  and  the 
testimony  of  the  other  witnesses  in  the  case, 
that  the  defendant  was  the  original  aggres- 
sor upon  the  immediate  occasion  of  the  kill- 
ing, and  we  find  no  attempt  at  denial  of 
this  fact  either  In  tbe  record  or  in  the  ar- 
gument of  defendant's  counsel.  "The  ac- 
cused," says  the  Judge,  "was  in  Hunter's 
store,  lu  which  the  post  office  is  kept  when 
tbe  deceased  came  up;  and  as  he  was  ap- 
proaching the  door  Csom  the  outside  the  ac- 
cused picked  up  bis  gnn,  which  was  lying 
across  the  head  of  a  molasses  barrel,  near 
tbe  door,  and,  stepping  out  on  the  gallery, 
IHresented  his  gnn  upon  the  deceased,  and 
■asked  blm,  'Prank,  what  were  you  doing  In 
my  field  last  Saturday  evening  was  a  week 
ago,— waylaying  me?  The  deceased  denied 
that  be  had  been  waylaying  tbe  accused. 
The  accused  then  asked  tbe  deceased  who 
was  with  blm  in  bis  (accused's)  field.  De- 
ceased again  denied  that  he  had  been  In  the 
field  of  the  accused,  and  stated  that  on  the 
day  mentioned  he  bad  spent  tbe  day  at  the 
house  of  a  neighbor,  some  distance  trom 
where  tbe  accused  lived.  When  the  accused 
first  spoke  to  the  deceased,  and  presented  bis 
gun.  as  above  stated,  the  witness  Hunter 
asked  the  witness  Cannon.  'What  ahaU  we 


do7  Tbe  latter  replied,  1  am  going  home,' 
and  started  to  his  horse,  which  was  hitched 
in  the  road  near  by.  The  witness  Hnnter 
followed  blm  for  some  purpose,  and  be  stat* 
ed  that  be  had  gotten  about  twenty  steps 
ftom  where  the  parties  were  when  the  gun 
fired,  and  be  looked,  and  saw  the  deceased 
fall.  Hunter's  testimony  was  corroborated 
by  that  of  Cannon  and  the  deceased  [should 
be  "accused"],  who,  testifying  In  his  own 
behalf,  corroborated  both  Hnnter  and  Can- 
aoD,  except  that  he  swore  that  Just  before 
the  shooting  he  took  his  gun  down,  and  rest- 
ed It  on  the  store  gallery,  when  the  deceased 
attempted  to  draw  a  pistol,  and  he  shot  him.'* 
G<mtlnulng,  the  Judge  says  that  a  loaded  pis- 
tol was  found  the  next  morning  In  tbe  back 
tronserfl  pocket  of  tbe  deceased,  and  that 
there  were  also  found  on  bis  person  two  let- 
ters, which  were  to  have  been  mailed  in  the 
post  office.  He  further  says  that  he  declin- 
ed to  permit  the  proffered  testimony  as  to 
threats  and  menaces  by  the  deceased  and  as 
to  bis  alleged  bad  character,  because  he  did 
not  beUeve  that  at  the  time  of  the  killing 
the  deceaaed  committed  any  assault  or  overt 
acttand  that  no  legal  foundation  for  such 
testlmtmy  had  been  laid;  In  short  that  he 
did  not  brieve  the  testimony  of  the  accused 
on  that  subject  and  that  even  if  it  were 
true,  he  seriously  doubted,  "in  view  of  the 
undisputed  fact  that  tbe  accused  was  the 
aggressor  at  the  beginning  of  the  difficulty," 
whether  it  would  constitute  a  sufl^dent  foun- 
dation for  such  evidence.  It  will  not  be  de- 
nied that  the  weight  of  authority  supports 
the  proposition  that  "one  who  conimeDces  an 
assault  which  Is  resisted  with  violence.  Is 
not  excused  in  going  to  tbe  extent  of  taking 
life  In  avoiding  a  danger  to  bis  own  life 
which  arises  by  reason  of  the  violence  of  tbe 
party  whom  be  has  assaulted."  1  McCIain, 
Or.  Law,  fi  307  (note),  809,  310;  2  BIsh.  Ct. 
Prac.  p.  614;  Wbart  Cr.  Law,  485;  21  Am. 
&  Eng.  Enc.  Law,  p.  1160;  State  v.  Sogers, 
18  Kan.  78;  State  v.  Neeley,  SO  Iowa,  108; 
aifford  V.  State.  68  Wis.  477.  17  N.  W.  804; 
Story  V.  State,  09  Ind.  418.  Nor  can  It  be  de- 
nied that  tbe  authorities  concur  to  tbe  effect 
that  the  rights  of  self-defense  revive  In  favor 
of  the  original  aggressor  only  after  he  has 
abandoned  bis  purpose,  and  has  withdrawn 
and  has  clearly  made  known  his  desire  for 
peace  to  the  other  party,  and  is  then  pur- 
sued; and  that  a  mere  momentary  cessation 
of  hostilities,  with  no  bona  fide,  clearly  ex- 
pressed. Intention  to  withdraw  from  tbe  con- 
filet  will  not  excuse  what  he  afterwards 
does  aa  the  ground  of  self-defense.  1  Mc- 
aaln,  Cr.  Law,  g  310;  Whart  Or.  lAvr,  Si 
485.  486;  Blab.  New  Cr.  Law.  iS  843,  865; 
State  V.  Spears,  48  La.  Ann.  1624,  16  South. 
467.  The  statement  of  the  trial  Judge  is  ex- 
plicit to  tbe  effect  that  It  is  "an  undisputed 
fact  that  the  accused  was  tbe  aggressor  at 
the  beginning  of  the  difficulty,"  and  this  state- 
ment is  corroborated  by  that  of  the  accused 
himself,  as  recited  by  his  counsel. 
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the  time  of  the  shooting  he  presented  his 
gun,"  etc.  Upon  the  other  hand.  It  does  not 
appear  that  there  was  evidence  l^^y  suffi- 
cient, under  any  circumstances,  to  show  that 
the  defendant,  after  conunenclng  the  attack, 
and  hefore  the  killing,  withdrew  in  good 
faith  from  the  position  of  aggression  and  as- 
sault, which  he  had  assumed,  with  the  In- 
tention of  abandoning  his  original  purpose, 
and  that  he  clearly  informed  the  deceased 
that  he  was  seeking  peace.  Ui>on  the  case 
as  presented,  therefore,  the  defendant  most 
be  held  to  have  been  the  aggressor  upon  the 
immediate  occasion  of  the  killing,  from  the 
beginning,  when  the  deceased  rode  up  to  the 
store,  and  be  stepped  out  on  the  gallery  and 
presented  bis  gun  at  bim,  until  the  end,  when 
the  fatal  shot  was  fired,  and  the  deceased 
fell,  mortally  wounded.  In  the  road.  And  the 
law  Is  that  be  is  not  entitled  arail  him- 
self of  the  plea  of  self-defense;  that  all  tes- 
timony as  to  the  threats,  menaces,  and  dan- 
gerous character  of  the  deceased  Is  properly 
excluded;  and  that  the  question  of  hostile 
demonstrations  on  the  part  of  the  deceased 
becomes  immaterial,  since  such  demonstro^ 
tions,  under  the  circumstances,  no  morelex- 
cuse  the  killing  than  would  the  threats,  men- 
aces and  dangerous  character  of  the  deceas- 
ed. Whart  Cr.  Law,  |fi  486-487,  498;  11 
Bista.  Cr.  Prac  SS  613,  €14,  619,  620;  Bish. 
New  Cr.  Law,  H  S48.  850,  865,  808,  872;  1 
McClain,  Or.  Law.  $g  308,  306,  307,  SIO;  3 
Klce,  Et.  8  S65;  4  Am.  &  Eng.  Enc.  Law,  SI 
(i92,  693;  21  Am.  &  Eng.  Enc.  Law,  p.  1160; 
State  V.  Jackson,  83  La.  Ann.  1067;  State  r. 
Ford,  37  La.  Ann.  443;  State  t.  Broussard, 
39  La.  Ann.  671,  2  Soatb.  422;  State  T.  Pa- 
temo,  48  La.  Ann.  614^  9  South.  442;  State 
T.  Jaekson,  44  La.  Ann.  160,  10  South  600; 
State  V.  Harris,  46  La.  Ann.  842,  13  South. 
199;  State  t.  Nash,  46  La.  Ann.  194, 14  South. 
607;  State  t.  Vallery,  47  La.  Ann.  182.  16 
South.  746;  State  v.  Stewart,  47  La.  Ann. 
410,  16  South.  945;  State  t.  Compagnet,  48 
La.  Ann.  1470,  21  South.  46;  State  v.  Wig- 
gins. 60  La.  Ann.  3S0,  23  South.  334;  State 
T.  Frlerson,  61  La.  Ann.  706,  25  South.  896; 
State  T.  Bobinson.  62  La.  Ann.  622,  27  South. 
129. 

Tbe  comuel  for  defendant  has  called  our 
ftttenUon  to  the  cue  of  Oder  r.  Com.,  80  Ey. 
82,  and  we  have  found  two  other  cases  from 
tbe  same  court  (Cailco  r.  Com.,  7  Bush,  124, 
and  Bohanwm  t.  Oom.,  S  Bush,  4ta),  which 
bold  that  under  condldwa  more  or  less  similar 
to  those  whi(A  are  presented  In  tbe  bill  before 
us  a  man  niay  kill  bis  enemy  on  sight  and 
without  waiting  for  a  hostile  demonstration. 
But  those  cases  are-recognlzad  aa  tbe  mwt  ex- 
treme which  are  to  be  found  In  tbe  reports, 
and  they  are  without  Bxmvoit  elUier  among  the 
text  writers  or  the  courts.  See  8  Rice,  Ev.  $ 
865;  Wiggins  t.  Utah,  93  U.  S.  486.  23  L.  Ed. 
911;  Blsb.  Cr.  Prac.  H  619,  620.  Mr.  Whar- 
ton, In  considering  tbe  conditions  which  would 
justify  shooting  on  sight,  also  points  out  the 
course  to  be  pursued  under  other  circumstances 


as  follows,  to  wit:  "It  has  sometimes  been 
said  that,  if  A.'s  life  be  made  wretched  by" 
the  reckless  and  desperate  enmity  of  B.,  and 
if  there  Is  good  reason  to  believe  that  B.  la  in- 
tending to  assassinate  A.,  A.  Is  not  obliged, 
forsaking  his  usual  employments,  to  hide  from 
B.,  but  may  arm  himself,  and.  on  meeting 
B.,  shoot  B,  down,  without  waiting  to  receive 
B.'s  shot  No  doubt  supposing  a  commu- 
nity to  be  without  an  authorized  police  gov- 
ernment and  supposing  B.  to  be  a  ruUian 
actually  seeking  A.'s  life,  when  no  other  pro- 
cess can  be  used  to  check  blm,  then  A.  Is  ex- 
cused In  taking  this  violent  but  only  possible, 
way  of  saving  his  own  life  by  sacriflclng  that 
of  B.  But  it  is  otherwise  where  there  is  op- 
portunity to  Invoke  the  interposition  of  tbe 
law.  A  man  who  believes  his  life  is  in  dan- 
ger, but  whose  rights  are  not  yet  attacked, 
ought,  if  he  has  access  to  a  tribunal  clothed 
with  the  ordinary  powers  of  a  Justice  of  tbe 
peace,  to  apply  to  such  tribunal  to  Interfere. 
If  be  have  ground  enongh  to  excuse  bim  la 
b^ng  the  person  from  whom  be  believes  him- 
self in  danger,  he  has  ground  enough  to  have 
that  person  bound  over  to  ke^  the  peace,  or 
committed.  In  default  of  balL"  Whart  Cr. 
Law,  IS  485,  486.  From  a  note  upon  tbe  same 
subject  taken  from  Hor.  A  T.  Gas.  p.  406, 
with  which  we  are  furnished  by  defendant's 
counsel,  we  make  tbe  f(^owlng  extract  to 
wit:  "Thus,  though  the  right  to  shoot  an  ad- 
versary on  sight  who  threatens  and  seeks 
one's  life,  without  waiting  for  an  overt  act  la, 
except  in  the  above  cases  [referring  to  three 
cases— probably  those  from  Kentn<^— which 
bad  beoi  considered  In  the  text],  universally  re- 
pudiated as  a  rule  of  law,  yet  there  are  mani- 
fest cases  to  which  courts  should,  and  Juries 
surely  would,  apply  even  this  rule.  For  in- 
stance, there  are,  in  some  parts  of  the  Ameri- 
can Union,  desperate  characters,  whose  bands 
are  well  known  to  be  stained  with  the  blood 
of  many  murders,  who  are  the  constant  dread 
and  terror  of  every  community  in  which  they 
happen  to  abide,  who  take  human  life  on  slight 
provocation,  and  freqnentiy  on  no  provocation 
at  all,  and  who  generally  kill  by  taking  undue 
and  cowardly  advantage  of  their  victims. 
Now,  if  one  of  these  characters  or  desperadoes 
should  threaten  to  kill  a  peaceable  dtlzra  *on 
sight'  should  be  foiled  In  an  attempt  to  kill 
him.  and  should  afterwards  lie  In  wait  fbr 
him.  or  hunt  him  for  the  purpose,  and  they 
should  accidentally  meet  and  the  peaceable  citi- 
zen, without  waiting  for  the  desperado  to  draw 
his  weapon,  or  without  passing  by  and  runnlng^ 
tbe  risk  of  being  shot  In  tbe  back,  should  In- 
stantly shoot  and  kill  hlin,  no  court  could,  with 
reason,  say  that  this  was  not  self-defense,  and 
no  Jury,  not  comixiacd  of  a  dan  of  outlaws, 
would  convict  him  of  any  crime."  It  will  bo 
seen,  however,  that  tbe  case  at  bar  la  neither 
a  case  arising  in  a  community  without  an  au- 
thoritative police  government  as  supposed  by 
Mr.  Wharton,  nor  is  it  a  case  In  which  It  Is 
made  to  appear  that  the  deceased  was  am^b  a 
character  as  is  des^ll^ad^ 
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Horrigan  &  Thompson.  Upon  tbe  contrary. 
It  belongs  to  the  category  of  cases  to  which  1b 
to  be  applied  the  statement  of  the  authors  last 
mentioned  that  the  "doctrine  of  the  right  to 
dioot  an  adversary  on  sight,  who  threatens 
and  seeks  one's  life,  without  waiting  for  an 
oTert  act,  la  *  *  *  nnlyersally  repudiated 
is  a  rule  of  law."  It  la  aald  that,  whether 
the  defendant  commenced  the  attack,  and 
whether  be  thereafter  withdrew,  and  was  pur- 
sued by  the  deceased,  and  whether  the  deceas- 
ed committed  an  overt  act  threatening  the  de- 
fendant with  death  or  great  bodily  injury,  are 
questions  which  should  have  been  submitted 
to  the  Jury,  together  with  the  rejected  evidence 
as  to  the  antecedent  threats,  menaces,  and 
dangerous  character  of  the  deceased.  This 
view  merits,  and  will  receive,  further  consid- 
eration.  Dealing  with  the  proposition  last 
stated,  tIk.  that  the  Question  whether  the  de- 
ceased committed  an  overt  act  should  iiave 
been  submitted  to  the  Jury,  it  Is  plain,  for  the 
reasons  which  have  been  stated,  tiiat,  If  the 
defendant  began  the  attack,  and  persisted  in 
the  same  until  the  deceased  was  killed,  the 
plea  of  aelf-defense  was  not  available  to  the 
defendant,  and  that,  no  matter  what  was  done 
by  the  deceased  In  the  effort  to  save  bis  life, 
it  would  have  afforded  no  arcuse  to  the  de- 
fendant; and  hence  that  the  defendant  could 
not  have  been  prejudiced  by  the  exclusion  of 
evldrace  concerning  It  from  the  Jury. 

We  come,  then,  to  the  Inquiry  should  the 
qnestlon,  "Did  the  defendant  begin  the  attack 
upoa  the  occasion  of  the  killing?"  have  been 
submitted  to  the  jury?  It  was  admitted  on 
the  trial,  and  is  not  denied  now.  that  the  de- 
fendant was  the  original  aggressor  upon  the 
occasion  of  the  killing,  and,  the  fact  having 
been  admitted,  there  was  no  question  of  its 
existence  to  be  submitted  to  the  Jury. 

The  next  inquiry  is,  should  the  questions, 
'NUd  the  defendant  persist  In  his  attack,  or  did 
he  withdraw,  and  so  Inform  the  deceased,  and 
were  the  conditions  such  as  to  have  revived  his 
right  of  self-defense?"  have  been  submitted  to 
tbe  Jury?  The  constitution  of  the  state  pro- 
vides that  the  "Jury,  In  all  criminal  cases,  shall 
be  tbe  Judges  of  the  law  and  of  the  facts  on 
the  question  of  guilt  or  Innocence,  having  been 
charged  as  to  the  law  aiHiUcable  to  tbe  case 
by  the  presiding  Judge."  Artlde  179.  There 
can  be  no  question,  therefore,  that  the  facts 
"on  the  question  of  guilt  or  Innocence"  of  the 
accused  in  a  criminal  trial  are  to  be  found  by 
the  jury,  and  by  them  exclusively,  since  no 
one  else  except  tbe  Judge  has  any  function  to 
discharge  in  the  matter,  and  the  function  of 
the  Judge  does  not  conflict  with  that  thus  as- 
signed to  the  Jury.  It  will  be  ot>served,  bow- 
ever,  that  the  exclusive  Jurisdiction  thus  con- 
ferred oQ  the  Jury  extends  only  to  "the  facts 
on  tbe  question  of  guilt  or  innocence,"  and 
does  not  embrace  other  facts  of  a  collateral 
kind  snch  as  It  might  be  necessary  to  And 
In  orler  to  lay  the  foundation  for  rulings  up- 
on tbe  admissibility  of  evidence;  aa,  for  ex- 
ample, those  relating  to  the  competency  of 


a  witness,  those  going  to  lay  a  foundation 
for  the  admission  of  secondary  evidence  as  to 
the  contents  of  a  lost  instnunent.  etc.  With 
reference  to  such  facts  as  these,  the  Juri8di(v 
tlon.  not  being  vested  by  the  language  of  the 
constitution  In  the  Jury,  is  properly  exercised 
by  the  Judge  for  the  purposes  of  the  discharge 
of  the  duty  of  determining  as  to  the  admissi- 
bility of  evidence;  and  the  rule  by  which  he  is 
governed  is  thus  stated  by  competent  author- 
ity, to  wit:  "In  determining  any  preliminary 
fact  essential  to  the  admissibility  of  evidence, 
the  rule  is  the  same,  as  to  the  preponderance 
of  testimony,  as  in  cases  of  issues  ti-Ied  by  Ju- 
ries. It  Is  not  sufficient  that  there  may  be  evi- 
dence tending  to  establish  the  particular  fact, 
but  the  Judge  must  be  satisfied  of  it  by  com- 
petent proof."  Thomp.  Char.  Jur.  p.  6;  De 
Graffenried  v.  Thomas,  14  Ala.  6S1,  687.  But 
this  rule  that  the  Judge  must  be  satisfied  by 
competent  proof  has  no  application  to  the  find- 
ing of  facts  wiiicb  bear  upon  the  question  of 
gollt  or  innocence,  since,  as  we  have  seen, 
such  facts  are  to  be  fonnd  by  the  Jury,  and  not 
by  the  Judge. 

Apidylng  these  preliminary  conclusions  to 
the  conditions  with  which  we  are  dealing, 
the  fact  being  admitted  that  the  def^dant 
began  the  attack  upon  the  occasion  of  the 
killing.  It  follows  as  a  matter  of  law  that  he 
thereby  forfeited  hla  right  of  self-defense. 
But  If  he  thereafter  abandoned  bis  purpose, 
withdrew  In  good  faith  from  his  attitude  of 
aggression,  or  sought  to  withdraw,  and 
clearly  Informed  the  deceased  that  he  de- 
sired to  be  at  peace;  and  If  the  deceased 
then  pursued  him,  and  made  hostile  demon- 
strations, threatening  him  with  death  or 
great  bodily  harm,— tbe  defendant's  right  of 
self-defense  revived,  and,  it  he  killed  the  de- 
ceased while  in  the  enjoyment  and  exercise 
of  that  right,  he  was  guilty  of  no  crime. 
The  facts  Involved,  tIz.  did  the  defendant 
withdraw  In  good  faith  from  the  attadk 
which  he  had  begun?  did  he  clearly  Inform 
tbe  deceased  that  he  desired  peace?  did  tbe 
deceased  then  pursue  him  with  hoetlle  dem- 
onstrations, so  that  the  defendant  entertain- 
ed the  reasonable  belief  that  he  was  in  dan- 
ger of  losing  his  life  or  suffering  great  bod- 
ily harm?  therefore  bear  directly  upon  the 
question  of  guilt  or  Innocence.  Hence.  If  the 
question  of  their  existence  Is  to  be  determin- 
ed, the  obligation  to  determine  them  devolves 
upon  the  Jury.  We  have  concluded,  however, 
that,  when  a  fact  has  been  admitted,  the 
question  of  Its  existence  vel  non  no  longer 
exists,  and  cannot,  therefore,  be  referred  to 
the  Jury.  And,  if  it  be  true  that  the  Jury  Is 
not  to  be  called  on  to  find  a  fact  which  is 
admitted,  because  It  is  admitted,  equally  is  It 
true  that  a  Jury  should  not  be  called  on  to 
find  that  a  fact  does  not  exist  where  no  evi- 
dence whatever  of  Its  existence  has  been 
offered,  since,  a^^Iylng  the  maxim, .  "Quod 
non  apparet  non  est,"  a  failure  to  make 
even  a  prima  facie  showing  of  existence  is 
equivalent  to  an  admlsidon  of  nonexistence. 

Digitized  byVjUO' 


29  SOUTHEBN  BEPOBTBB. 


Where,  then,  certain  facts  are  to  be  found 
as  a  condition  precedent  to  the  Introduc- 
tlon  of  evidence  not  otherwise  admissible, 
but  no  attempt  whatever  Is  made  to  establish 
them,  the  Judge,  In  the  discharge  of  the  duty 
of  ruling  upon  the  admlssibfUty  of  such  evi- 
dence. Is  not  obliged  to  refer  the  question  of 
the  existence  of  such  facts  to  the  jury,  and 
at  the  same  time  admit  the  evidence,  as 
though  Bach  existence  had  been  established. 
The  soundness  of  this  proposition  will  prob- 
ably be  admitted,  since  the  utmost  that  Is 
claimed  by  those  who  most  zealously  uphold 
the  right  of  trial  by  Jury  is  that  where  there 
iB  any  evidence,  however  slight,  tending  to 
support  a  material  fact,  the  case  must  go  to 
the  Jury,  since  they  are  the  exclusive  judges 
of  the  weight  of  the  evidence.  Upon  the 
same  principle  It  follows  that,  If  the  estab- 
lishment of  several  antecedent  facts  Is  nec- 
essary In  order  to  lay  the  foundation  for  the 
Introduction  of  evidence  not  otherwise  ad- 
misslble,  and  the  proof  administered  tends 
to  establish  one  of  such  facts,  but  does  not 
touch  or  relate  to  the  others,  either  directly 
or  by  reasonable  Inference,  the  Judge  need 
not  refer  to  the  jury  the  question  whether 
the  necesisary  foundation  Is  laid,  and  Is  un- 
der no  obligation  to  admit  the  evidence  as 
though  all  the  facts  necessary  had  been 
proven.  Neither  in  such  a  case  nor  In  the 
cnse  just  before  stated  would  It  be  legally 
possible  for  the  Jury  to  find  the  facts  re- 
quired as  a  foundation  for  the  introduction 
of  such'  evidence,  and  the  Judge  Is  not  ex- 
pected to  admit  evidence  requiring  a  founda- 
tion, when  he  knows  that  such  foundation  Is 
not  laid,  and  that  It  Is  legally  impossible  for 
the  jury  to  And  that  it  Is  laid.  Where,  bow- 
ever,  the  admissibility  of  evidence  depends 
upon  the  determination  of  a  prior  fact,  or  of 
prior  facts,  bearing  upon  tiie  question  of 
guilt  or  Innocence,  and  there  is  any  evidence, 
however  slight,  applicable  to  and  tending  to 
establish  all  snch  facts  as  are  absolutely  nec- 
essary, the  whole  evidence  should  be  admit- 
ted to  the  Jury,  for  the  question  then  be- 
comes one  of  the  credibility  of  witnesses,  or 
the  wdght  or  preponderating  force  of  the 
evidence,  which  It  Is  peculiarly  tlie  province 
of  the  Jury  to  determine.  1  McClaln,  Or. 
Law,  S9  303,  307;  Allison  v.  U.  S..  160  U.  B. 
204,  16  Sup.  Ot  252,  40  L.  Ed.  395;  Wiggins 
V.  Utah.  93  U.  S.  465,  23  L.  Ed.  941;  3  Rice, 
Ev.  SS  90.  91,  201;  Const.  La.  art  85.  It  is 
true  that  in  the  case  of  State  v.  Ford,  37  La. 
Ann.  443,  the  Jurisdiction,  which,  as  we  have 
seen.  Is  vested  In  the  trial  Judge  with  respect 
to  collateral  facts,  was  held  to  extend  to 
facts  bearing  upon  the  question  of  guilt  or 
innocence,  and  tbnt  precedent  ha»  been  fol- 
lowed In  later  cases.  A  careful  reconsidera- 
tion of  the  subject  has,  however,  led  to  the 
conclusion  that  our  fundamental  law  re- 
quires that  where  It  becomes  necessary  to 
determine  the  question  of  the  existence  vel 
Don  of  any  fact  bearing  upon  the  guilt  or 
Innocence  ct  the  accused  in  a  criminal  case. 


BDch  question  should  be  submitted  to  the 
jury,  provided  there  is  any  evidence  tending 
to  establish  such  fact.  But,  applying  these 
conclusions  to  the  Instant  case,  the  only  basis 
to  be  found  upon  which  It  could  be  contended 
tbat  the  defendant  occupied  any  other  posi- 
tion than  that  of  the  attacking  party  upon 
the  occasion  of  the  homicide  la  the  statement 
made  by  him  In  giving  his  testimwy,  and 
iriiteh  Is  recited  by  bis  eonnsel  In  the  blh 
of  exceptions,  as  follows:  that  daring  his 
conversation  with  the  accused  be  at  one  time 
"lowered  his  gun,  putting  Its  batt  on  the 
floor  of  the  gallery,"  and  thereupon  "the  de- 
ceased threw  his  hand  behind  him  as  If  to 
draw  a  weapon,  when  the  accused  shot  him." 
If  the  defendant  had  also  testified,  when  on 
the  stand  as  a  wltaess  In  his  own  behalf, 
that  he  Intoided  to  withdraw  friHn  tlie  at- 
tack which  be  had  began,  and  that  the  lower- 
ing of  his  gun  was  an  act  done  In  the  fur- 
therance of  that  Intention,  and  with  a  view 
of  conveying  to  the  deceased  Information  as 
to  the  same.  It  might  reasonably  be  claimed 
tbat  th^  was  evidence  tending  to  establish 
the  facts  necessary  to  have  revived  the  de- 
fendant's forfeited  right  of  self-defense. 
But  tbe  mere  lowering  of  the  gnn,  and  put- 
ting Its  bntt  on  the  floor  of  the  gellery,  cou- 
pled as  It  Is  with  the  statement  tbat  the  de- 
fendant, BO  far  from  disabling  himself  for 
quick  action,  immediately  thereafter  shot  the 
deceased  before  the  latter  could  draw  the 
pistol  which  he  had  In  his  pocket,  cannot  be 
said  to  tend  to  prove  anything  of  conse- 
qaence.  It  was  a  momentary  cessation  of 
hostilities,  having  no  distinct  tendency  in 
any  particular  direction.  Upon  the  other 
hand,  judging  of  defendant's  Intention  In  the 
manner  usually  regarded  as  most  authorita- 
tive,—I.  e.  from  his  language,— It  ai^)ears 
from  his  conversation  with  the  deceased,  so 
far  as  It  is  reported  up  to  the  Instant  of  the 
killing  (and  the  (^iportunlty  was  afforded 
him  of  supplying  all  omissions  In  the  report), 
tbat  he  Intended  to  hold  the  deceased  to  a 
strict  accountability,  and  that  he  did  not  In- 
tend to  depart  from  the  position  whl(^  be 
had  assumed  when  he  first  brought  his  gun 
to  bear  on  t^e  deceased.  For  the  reasons, 
tiierefore,  that  the  defendant  by  his  own  ad- 
mission, bad  forfeited  bis  right  of  self-de- 
fense by  commencing,  with  a  deadly  weapon, 
the  attack  upon  the  deceased,  and  that  be 
offered  no  evidence  tending  to  establish  the 
facts  necessary  to  the  revival  of  such  right 
we  are  of  opinion  that  the  Judge  a  quo  ruled 
correcUy  in  declining  to  submit  to  the  Jury 
the  question  whether  such  facts  had  been  es- 
tablished, and  In  declining  to  admit  evidence 
as  to  the  alleged  antecedent  threats,  mena- 
ces, and  dangerous  character  of  the  deceased. 

In  their  brief  the  counsel  for  the  defendant 
contend  that  the  excluded  evidence  tAiould 
have  been  admitted  for  the  additional  rea- 
sons that  It  would  have  corroborated  the  evf- 
dence  of  the  defendant  and  tbat  the  state 
bad  opened  the  question  of  ^^^'^(^'^f 
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ty  of  the  diarge  that  the  deceased  bad  way- 
laid the  defendant  We  do  not  find  these 
questions  raised  elsewhere  than  In  the  brief, 
and  most,  therefore,  decline  to  consider  them. 
State  T.  Bed,  32  La.  Ann.  81d;  State  t.  Nel- 
son, Id.  B42;  State  t.  Green,  86  La.  Ann. 
185;  State  t.  Johnson,  Id.  SSZ;  State  t. 
Moore,  88  La.  Ann.  66. 

A  Mil  of  exceptions  was  taken  to  the  re- 
fasal  of  the  Jndge  to  give  certain  special 
charges  stating  tbe  law  to  be  substantially 
as  laid  down  tte  court  of  appeals  of  Ken- 
tnckr  In  the  case  of  Oder  v.  Com.,  80  Ky.  32. 
This  question  has  already  been  dealt  with, 
and  need  not  be  farther  considered.  There 
was  also  a  bill  to  the  denial  of  a  motion  for 
new  trial,  based  upon  the  . filiation  that  the 
Terdlct  was  contrary  to  tbe  law  and  the  evi- 
dence, and  that  tbe  principal  part  of  the  erl- 
dence  offered  by  the  accused  was  exdnded. 
This  also  may  be  passed  wltbont  farther 
OMnment.  Judgment  affirmed. 

Nlf^OLljB,  a  J„  and  BBBAU^  con- 
cur In  the  decree. 


KXnXT  T.  GHADW10&.   (No.  13,S05.)> 
(Snpreme  Oonrt  of  Loolslana.    Feb.  4,  1901.) 

SUPRSHB  CODRT-^ORISDICnON— LOCAL  AS- 
SBSSUBNT  —  FBONTAQB  APPORTIONMENT  — 
POWER  OF  COURT— FAILVRB  TO  OOUFLBTB 
WORK. 

On  Motion  to  Dismiss. 

1.  Where  a  local  assesBmeait  or  charge  opoa 
pnmer^  for  street  improTements  Is  made  or 
levied  by  compulsion  of  law,  without  regard 
to  the  assent  or  dissMit  of  the  abutting  pro- 
prieton,  it  presents  the  case  of  a  "tax,"  in  the 
sense  In  which  the  word  is  osed  In  the  article 
of  the  coDstitntlon  conferring  Jurisdiction  upon 
this  court. 

2.  Where  the  answer  Impeaches  tbe  validity 
of  the  city  ordinance  on  tbe  ground  that  it  im- 
poses a  greater  burden  on  tbe  abutting  proper- 
ty than  the  paving  statute  auUiorizes,  there  Is 
presented  the  issne  of  legality  vel  non  of  tbe 
tax  soacht  to  be  collected,  and  this  court  has 
jarisdicuoB  withont  x^ard  to  thm  amount  In- 
volved. 

On  the  Merits. 

1.  The  dty  of  New  Orleans,  by  Act  No.  119 
of  1886.  as  amended  by  Act  No.  142  of  1864, 
WAS  authorised  by  a  two-thirds  vote  "In  its  dis- 
cretion to  provide  for  the  paving  or  baoqeet- 
tlag  of  any  street  or  portion  thereof  at  tbe  ex- 
pense of  the  whole  dty,  and  to  thereupon  force, 
impose,  and  collect  of  tbe  front  proprietors  of 
loU  fronting  on  said  atreets  a  special  assess- 
ment in  proportion  to  frontage  of  three  quar* 
tf-rs  of  the  cost  of  said  improvement"  Under 
the  antbority  so  conferred,  the  city,  by  a  two- 
thirds  vote,  fay  ordinance  ordered  the  paving 
of  Hasan  avenue  from  Canal  street  to  Slspla- 
nade  avenue,  and  caused  the  contract  for  tbe 
conxtraction  of  tbe  work  on  certain  terms  and 
conditions  to  be  sold  at  public  auction.  The 
ordinance  provided  tliat  nnder  the  provisions  of 
the  act  lecited  tbe  cost  should  be  borne  by  the 
whole  of  the  city,  but  that,  fn  accordanos  with 
the  same,  there  was  levied  on  all  tbe  front 
proprietors  of  lots  fronting  on  said  streets 
thre^fonrths  of  the  cost  of  said  improvement 
It  was  expressly  aUpnlated  that  the  contractor 
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should  accept  in  settlement  with  tbe  dty  In 
part  payment  of  the  cost,  to  tbe  extent  of  tbe 
proportion  of  cost  for  which  the  abutting  prop- 
erty was  liable,  a  transfer  of  the  rights  of 
tbe  city  to  tbe  same,  with  subrogation;  this 
proportion  to  be  fixed  by.  the  dty  engineer  and 
the  commissioner  of  public  works,  and  evi- 
denced by  certificates  signed  by  them.  Hie 
work  was  executed  to  the  satisfaction  of  the 
city,  tbe  cost  ascertained,  and  certificates  giv- 
en. The  present  suit  la  against  one  of  the 
owners  of  abutting  property  for  recovery  of 
his  proportion  of  cost.  Without  qnestioning 
the  constitutionality  of  tbe  law  by  which  tbe 
general  assembly  conferred  tbe  said  antbority 
upon  the  dty,  nor  that  the  work  of  public  Im- 

ttrovement  was,  as  a  whole,  a  work  of  special 
Dcal  public  benefit,  nor  that  as  a  whole,  the 
work  as  executed  did  not  carry  out  such  pur- 
pose, tbe  defendant  resisted  tbe  claim  on  a 
number  of  grounds.  Tliat  tbe  fact  that  some 
particular  piece  of  property  along  the  line  of 
work  might  not  be  benefited  wonld  not  Justify 
Its  owner  In  preventing  tbe  execution  of  tbe 
work  on  tbe  ground  of  the  unconstitutionality 
of  tbe  ordinance.  It  is  not  necessary,  for  tbe 
purpose  of  tbe  legality  or  tbe  constitutionality 
of  toe  ordinance  as  to  •liability  of  the  abutting 
property,  that  It  sbonld  be  benefited  in  any  pos- 
sible respect,  nor  directly  or  Immediately  bene- 
fited. The  work  is  done  for  the  benefit  of  the 
local  public,  and  assessments  levied  upon  tbe 
abutting  lote  not  because  of  any  apedal  bene- 
fits that  each  owner  may  dwlve  from  It,  but  be- 
cause the  local  public  good  demands  It.  When 
the  general  assembly  nas  itself  fixed  In  what 
proportion  and  by  what  standard  tbe  cost  of 
tbe  work  is  to  be  apportioned,  the  judiciary  Is 
not  authorized  to  alter  It,  and  substitute  for  a 
fixed  legislative  standard  by  frontage  a  judicial 
standard,  bssed  npon  actual  benefits  received, 
measured  by  values  or  enhanced  values  estab- 
lished by  proof. 

2.  Tbe  fact  that  from  some  unavoidable  cause 
the  work  has  not  been  extended  as  far  as  con- 
templated by  the  ordinance  and  contract  does 
not  caufie  tbe  contractor  to  lose  the  entire  ben- 
efit of  the  work  done,  where  the  Reoeral  pur- 
pose of  the  work  has  not  failed.  Tbe  shutting 
owners  can  only  exact  that  the  amonnt  of  tiie 
cost  be  properly  reduced.  Tbe  fact  that  In 
tbe  ordlnsnce  end  contract  the  contributive 
share  of  tbe  abutting  properties  for  tbe  cost  of 
tbe  work  was  fixed  upon  an  erroneons  basis 
does  not  work  a  forfeiture  of  tbe  whole  aasess- 
ment.  All  that  abutting  owners  can  claim  la 
that  tbe  proper  proportion  should  be  ascertain- 
ed, and  tndr  liability  not  extended  beyond  It. 
(Sjilabus  by  tbe  Conrt.1 

Appeal  from  civil  district  court  parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  John  M.  Kelly  against  Edmund 
H.  Cbadwlck.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

George  L.  Bright  and  Edwin  N.  Whltte- 
more,  for  i^^llant  Denfigre,  Blair  &  Deufr- 
gre,  for  apprise. 

On  Motion  to  Dismiss  Appeal. 

BLANCHARD,  J.  The  ground  of  the  mo- 
ttim,  made  by  plaintiff  and  appellee.  Is  want 
of  Jurisdiction  ratlone  materiae  appearing  on 
the  face  of  the  record;  the  amount  Involved 
being  1688.80,  or  a  sum  below  the  mlnlmom 
Jurisdictional  limit  of  this  court  The  city  of 
New  Orleans  let  a  contract  to  A.  J.  Qirlatopb- 
er  to  pave  Hagan  aveniie  from  Canal  street 
to  Esplanade  avenue.  As  far  as  it  waa  po»> 
alble  to  do  so,  the  contract  was  executed.  It 
wui  not  wholly  executed  g,r,^me^  ^«^n^g[^ 
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Hagan  avenue,  for  a  small  part  ot  Its  line  be- 
tween the  points  Indicated,  had  not  been  open- 
ed as  a  street.  Christopher  transferred  his 
rights  and  claims  onder  the  contract  to  the 
plaintiff.  Defendant  owned  certain  lots  bar- 
ing a  frontage  on  Hagan  arenae  along  that 
part  of  the  street  paved.  An  assessment  of 
the  amount  he  was  due  as  front  proprietor, 
under  the  contract  for  paving  the  avenue,  was 
made  by  the  city  engineer  and  commissioner 
of  public  works.  He  declined  to  pay,  and  this 
suit  was  brought  to  enforce  payment  The 
petition  alleges  the  contract  with  Christopher 
was  made  and  the  pavli^  done  In  accordance 
with  Act  No.  78  of  1876,  and  with  section  87 
of  Act  No.  20,  approved  June  23,  1882,  en- 
titled "An  act  to  Incorporate  the  city  of  New 
Orleans,"  etc.,  as  amended  by  Act  No.  11&  of 
1886,  as  amended  by  Act  No.  142  of  1894,  and 
In  accordance  with  City  Ordinances  Nos.  11,- 
184,  11,849,  and  12,130.  and  other  laws  and 
onllnances  on  the  same  subject-matter.  It  Is 
f  urttier  averred  that  prior  to  the  making  ot  the 
contract  the  resolution  to  pave  the  street  was 
passed  by  the  dty  council  by  a  two-thirds  vote, 
and  that  notice  of  Intention  to  p&ve  the  street 
and  to  enact  the  ordinance  relative  thereto 
was  published  In  the  official  Journal  once  a 
week  for  four  weeks.  A  Hen  and  right  of 
pledge  upon  the  property  and  Its  proceeds  Is 
claimed.  The  prayer  Is  for  Judgment  against 
the  defendant  for  the  amount  sued  for,  with 
interest,  and  with  recognition  of  the  lien 
claimed  upon  the  property,  and  condemning 
the  property  to  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  indebtedness.  A 
supplemental  and  second  snpplemental  petition 
were  flled,  which.  In  so  far  as  the  motion  to 
dismiss  the  appeal  is  conceniM,  need  not  be 
further  referred  to.  Among  other  defenses 
set  op,  It  Is  averred  on  behalf  of  the  defendant 
that  the  city  ordinances  under  which  plaintiff 
claims  are  unconstitutional  and  lll^al,  and 
the  grounds  for  this  charge  of  unconstitution- 
ality and  Illegality  are  set  forth  In  detail  and 
at  length.  Prom  the  several  answers  filed  by 
defendant,  we  think  It  sufficiently  and  affirma- 
tively charged  that  the  city  ordinances,  and 
the  contract  predicated  upon  same,  transcend 
the  powers  and  authority  granted  by  the  stat- 
utes relating  to  the  subject  of  street  paving  In 
the  city  of  New  Orleans.  This  brings  fhe 
case,  so  far  as  the  Jurisdictional  question  rais- 
ed Is  concerned,  within  the  rule  announced  in 
City  of  Shreveport  v.  Prescott,  51  La.  Ann. 
1895,  26  South.  664.  In  that  case,  as  In  this, 
the  assessment  or  charge  upon  property  for 
street  Improvement  was  made  or  levied  by 
compulsion  of  law,  without  regard  to  the  as- 
sent or  dissent  of  the  abutting  proprietors.  It 
was  purely  a  forced  contribution,  the  prop- 
erty owners  having  no  voice  whatever  In  the 
matter.  The  law  under  which  the  proceeding 
here  was  taken  (section  37  of  Act  No.  20  of 
1882,  as  amended  by  Act  No.  UO  of  1886,  as 
amended  by  Act  No.  142  of  1894)  authorised 
the  city  council  to  levy  the  charge  by  simple 
ordinance  (a  two-thirds  vote  adopting  same). 


without  any  precedent  application  of  the  own- 
ers of  property.  The  law  under  which  the 
proceeding  in  the  Prescott  Case  was  taken 
(Act  No.  10  of  1896)  was  in  this  respect  the 
same,  save  that  a  majority,  instead  of  two- 
thlrda,  vote  sufficed  to  pass  the  paving  ordi- 
nance and  levy  the  assessment  We  held  in 
the  latter  case  that  the  forced  contribution  for 
street-Improvement  purposes,  under  such  cir- 
cumstances, was  a  tax  in  the  sense  of  the  con- 
stitutional provision  conferring  a{q?eUate  Juris- 
diction upon  this  court  -  So,  too,  we  must  hold 
In  the  Instant  case.  In  the  Prescott  Case  the 
abutting  proprietors  impeached  the  validity  of 
the  city  ordinance  on  the  ground  that  It  Im- 
posed a  greater  burden  i^n  their  property 
then  the  paving  statute,  correctly  interpreted, 
permitted.  Hence  the  Illegality  of  the  tax,  or 
forced  contribution  assessed  against  them. 
This  court  entertaining  the  view  that  the  or- 
dinance was  not  In  keeping  with  the  terms  of 
the  statute,  and,  to  the  extent  not  In  keying 
with  it  injurious  to  the  abutting  owners,  an- 
nulled the  same,  reserving  to  the  city  council 
of  Shreveport  the  right  to  reform  the  ordi- 
nance so  as  to  conform  to  the  law.  Here  the 
like  contention  Is  made,— that  the  ordinance 
exceeds  the  authority  bestowed  by  the  statute, 
and  Injuriously  aCEects  the  property  owner. 
There  Is  therefore  presented  the  issue  of  Il- 
legality vel  non  of  the  tax  sought  to  be  col- 
lected, and  this  court  has  Jurisdiction.  Const. 
1879,  art  81;  Const  1888,  art  85.  The  au- 
thority relied  upon  by  appellee's  counsel  to 
sustain  bis  motion  to  dismiss  (Improvement 
Co.  T.  Adler,  52  La.  Ann.  689.  27  Sonth.  183) 
is  not  In  point  For  thsse  reasons  it  is  or- 
dered that  the  motion  to  dismiss  ttm  appeal 
be  denied. 

Statement  of  the  Oase;. 

NICHOLLS.  C.  J.  The  plaintiff  sues  to  re- 
cover from  the  defendant  as  owner  of  prop- 
erty upon  Hagan  avenue,  the  sum  of  $638.80. 
with  recognition  that  payment  of  same  was 
secured  by  Hen  and  prtvU^es  on  said  abut- 
ting property  and  the  proceeds  thereof,  and 
condemning  the  property  to  be  sold  and  ap- 
plied to  the  payment  of  said  Claim.  The 
amount  claimed  was  declared  to  be  the 
amount  due  by  defendant  and  the  said  prop- 
erty as  their  ccmtrlbutlve  share  of  the  cost 
of  paving  said  Hagan  avenue  nnder  a  con- 
tract made  by  the  city  of  New  Orleans  and 
one  A.  J.  Christopher,  who  had  assigned  his 
claims  under  said  contract  to  the  plaintiff. 
The  amount  so  claimed  was  based  upon  a 
certiBcate  signed  by  the  city  surveyor  and 
commissioner  of  public  works  of  the  of 
New  Orleans,  which  "certified  that  A.  J. 
Christopher,  contractor  for  paving  Hagan 
avenue  with  lake  shells  as  per  Ordinance 
No.  12,136  of  the  city  council,  adopted  March 
Slst,  1896,  has  constructed  certain  work,  un- 
der bis  contract  and  that  there  Is  now  due 
him  ^  Edmund  H.  Chadwick.  for  his  portion 
of  work  done  on  Hagan  avenue  (river  side) 

street  betweon  Caxondelet  strpet 
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OQBe  street,  as  Itemized  below,  the  snm  of 
ilz  hundred  and  thirty  eight  and  eighty  one- 
hondredtha  (b«/ioo  doUara),  with  interest  at 
the  rate  of  six  per  cmt  per  annum  from 
date  until  paid: 

Ltnober,  4,355.3  ft..  B.  M.,  at  f35.00 

per  M.   V  USl  74 

Shells,  83,947  sq.  jda.,  at  f  1.85  per  yd.  1,188  28 
FUUng.  66.95  cu.  yds.,  at  90c  per  yd.       50  85 


Cost  of  block  »1.335  37 

City's  portion,  ^   338  84 

Property  holdera*  |1,001  53 

Mean  length  of  Mock,  287,936  ft. 
Cbst  per  lineal  foot  to  property 
bolder.  $1.73915.    Yonr  proportion 
of  coat,  307.2  lin.  ft.,  at  »1.73015  _ 
per  ft.  lA.'  •  •  •  *  634  27 

Lumber.  2.966.5  ft.  B.  AL,  at  $36,00 
per  m!  7V?r?   104  68 

Total    9  688  80 

"Approved.   A.  C  Bell,  Qty  Engineer. 

"Approved.  W.  L.  McOary.  Commissions 
Public  Works. 

"Itecorded  In  mortgage  office.  Book  572, 
folio  374.  N.  O.,  October  fifth,  189&  [Sign- 
ed]   George  Gulnault" 

The  petition  contained  allegations  in  the 
nature  of  inducement,  and  others  customary 
In  actions  of  that  character. 

The  cause  of  action  and  the  pleadings  were 
similar  to  those  In  the  case  of  Paving  Go.  v. 
Watt,  51  La.  Ann.  1346,  26  South.  70.  and 
Moody  V.  Ohadwick,  62  La.  Ann.  1888,  28 
South.  361,  with  such  changes  as  would 
result  from  the  fact  that  the  work  constmct- 
cd  was  upon  a  dlCTerent  street  the  contract- 
or was  a  different  person,  and  the  sums  in- 
Tolred  wen  different  In  amount  Defendant 
resisted  the  claim  by  a  number  of  exceptlmis 
and  defenses.  The  ease  went  to  trial,  evi- 
dence was  adduced,  and  the  case  was  con- 
ttoued  for  atffumait  While  matters  were  in 
this  situation  a  decision  was  rendoed  by  this 
court  in  Paving  Oo.  t.  Watt  r^rted  in  61 
La.  Ann.  1346.  28  Sooth.  70,  in  which  It  was 
announced  that  under  the  provisions  of  the 
pSTinc  statute  (Act  No.  U8  of  1886),  owners 
of  property  abutting  on  the  street  paved 
W&9  Uable  only  for  their  proportion  of  total 
cost  of  paving  the  street;  that  they  could 
not  l)e  charged  with  the  cost  according  to 
tlieir  frontage  along  the  front  of  the  square 
in  wliich  their  lots  were  situated;  that  this 
waa  not  the  rule  of  apportionment  fixed  by 
the  statute:  that  for  the  sum  assessed 
acainst  their  propar^  no  personal  liability 
attached  to  the  abutting  owners,  beyond  the 
nine  of  the  property  affected;  that  the  pro- 
ceeding was  purely  one  In  rem,  acting  on 
the  property  benefited,  and  none  other.  De- 
fendant th&i  filed  a  aupplemental  answer. 
He  denied  the  existence  of  the  ordinance  al- 
leged in  {daintltTs  petition,  and,  if  any  was 
sbown,  charged  that  It  was  illegal  and  un- 
constitstl(HiaI,  toe  the  reasons  set  forth  In  his 
anaw-sr  origiiially.  and  further  because:  (1) 
The  ordinance  provides  that  all  persons  who 


had  not  paid  a  ctty  license  are  denied  the 
right  to  bid  for  the  work,  and  provides  that 
their  bids  would  not  be  considered.  (2)  Be- 
cause the  ordinance.  Including  the  speclfica- 
tlcms.  requires  each  property  owner  to  pay 
for  the  quantity  and  quality  of  materials  and 
coat  of  work  in  front  of  his  property,  and  not 
for  his  proportion  of  the  whole  work  accord- 
ing to  Outage.  (3)  Because  the  ordinance 
and  speclfleations  require  the  contractor  to 
employ  only  bona  fide  resident  citizens  of  the 
dty  of  New  Urleans  as  laborers  on  the  work, 
and  It  deprives  the  citizens  of  this  state  and 
of  each  and  every  state,  and  the  Inhabitants 
thereof,  of  their  privileges-  and  immunities 
of  citizens  In  the  several  states  secured  to 
them  by  the  constitution  of  the  United  States 
(article  1,  S  2),  which  provides  that  the  dtl- 
zena  of  each  state  shall  be  entitled  to  all 
privileges  and  Immonities  of  the  dtizens  of 
the  several  states.  (4)  Because  the  city  char- 
ter provides  that  the  work  shall  be  given  to 
the  lowest  bidder,  and  the  ordinance  and 
specifications  exclude  the  lowest  bidder,  and 
do  not  admit  of  competlttve  bidders.  (I^  Be- 
cause the  ordinance  Imposes  a  liability  on  the 
property  owner  Irrespective  of  the  question 
whether  or  not  his  property  Is  benefited  or 
damaged  by  the  pavement 

Plaintiff,  with  leave  of  the  court,  filed  a 
supplemental  and  amended  petltiw.  in  which 
be  averred  that  since  the  evidence  In  tiie 
case  was  closed  the  supreme  court  (tf  the 
state,  in  a  certain  cause,  entitled  "Paving  Co. 
V.  Watt"  (No.  12,827  of  the  docket  of  said 
court),  had  passed  upon  and  decided  the 
principal  Issues  Involved  in  the  cause,  and 
in  sBld  cause  said  court  liad  decided  that  the 
property  owner's  pn^rtion  of  the  cost  of 
paving  a  street  should  be  determined  by  as- 
certaining the  entire  cost  of  the  work  as* 
sessable  to  the  property  fronting  thereon,  and 
apportioning  the  same  to  said  property  in 
proportion  to  foot  fnmtage;  that  said  deci- 
sion had  rsvealed  to  plaintiff  that  the  city 
engineer's  coniputatl<»i  of  the  amount  due  by 
defendant  was  emmeous;  that  the  cost  of  one 
block.  Instead  of  the  entire  work,  was  tak- 
en as  the  basis  of  apportionment  acrordlng 
to  foot  frontage,  the  result  being  that  the 
amount  claimed  in  his  original  petition  was 
in  excess  of  the  amount  due  by  defendant 
under  the  law  as  construed  by  the  auprMne 
court  as  aforesaid;  that  plaintiff  desired  to 
amend  his  petition  by  reducing  the  amount 
of  his  claim  to  f594.64,  and  he  averred  that 
the  total  cost  of  said  paving  work  assessable 
to  property  for  fronting  thereon  was  |10.- 
519.22,  and  the  total  frontage  of  the  property 
thereon,  and  subject  to  assessment  therefor, 
was  5.426J21  feet  and  the  amotmt  chargeable 
per  lineal  foot  to  property  fronting  thereon 
was  (1.93896;  that  said  last-named  amount 
multiplied  by  307.2  feet,  the  frontage  of  de- 
fendant's inoperty,  produces  $595.&4.  and 
which  plalntUt  now  claims  of  defendant.  In 
view  of  the  premises,  he  prayed  that  leave 
be  given  him  to  file  this  amoided  and  supple- 
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mental  petition;  that  defotOant  be  duly  dted 
to  appear  and  answer  the  same;  and  tliat. 
after  due  proceedings  bad,  he  bare  Judgment 
as  prayed  for  in  Us  original  petition,  ezc^ 
that  tbe  amount  of  said  Judgment  be  for  the 
sum  of  «&05.U,  Instead  of  f6S4.80;  and  be 
furtbw  prayed  for  general  reli^  He  sub- 
sequently filed,  wltb  leave  of  tbe  court,  a 
second  supplemental  and  amended  petition, 
In  wblcb  he  arerred  that  he  desired  to  cqt^ 
rect  a  mistake  in  calculatim  made  in  bis 
flESt  supplemental  and  amended  petition, 
wherein  he  stated  that  the  total  coat  of  said 
paring  work  assessable  to  the  prc^rty  front- 
ing thweon  was  $10,519.22,  and  the  total 
frontage  of  proper^  thereon,  and  subject  to 
assessment  thereof,  was  6,425.21  feet,  and 
the  amount  chargeable  per  lineal  foot  to 
property  fronting  t hereon  was  (1.^896;  that 
be  bad  since  ascertained,  and  now  averred, 
that  thB  foregoing  figures  did  not  include 
that  portion  of  the  vwk  contracted  for,  and 
a  necessary  incident  <rf  the  paving  work, 
whidi  consisted  of  curbing,  wings,  etc.,  and 
the  lumber  used  tor  such  work,  adjacent  to 
the  sidewalks  along  the  said  street  to  be 
paved;  that  tbe  entire  cost  of  said  work  was 
91,886.75,  or  90184906  per  ItneaJ  foot;  that 
accordingly  the  amount  chargeable  per  lineal 
foot  to  property  on  said  paving  street  was 
not  91-98895.  but  91.93895  plus  90.34906,  mak- 
Uig  the  total  due  by  defendant's  proper^, 
having  a  ftontage  tit  807.2  feet  the  sum  ot 
9702.88^  which  was  the  true  amount  due 
plaintiff;  tbat  plaintiff  was  willing,  to  avoid 
confusion,  to  waive  tbe  excess  of  what  was 
due  as  aforesaid  over  Ibe  sum  shown  to  be 
due  by  the  certificate  of  the  city  engineer 
filed  as  exhibit  of  bis  original  petition,  in 
order  that  he  might  have  Judgment  for  the 
amount  originally  prayed  for. 

Defendant  first  excepted,  and,  under  reserva- 
tion of  his  exceptions,  answered  these  two 
petitions.  He  excepted  to  the  same  for  the 
general  reason  tbat  the  matters  therein  con- 
tained, and  as  In  them  stated,  were  insufilcient 
In  law  for  plaintiff  to  have  and  maintain  the 
action,  and  specially  because  the  pretended  or- 
dinances of  tbe  dty  of  New  Orleans,  as  re- 
cited In  plaintiff's  petition,  and  his  alleged  con- 
tract, were  illegal  and  unconstitutional,  and 
therefore  null  and  void,  for  the  reasons  set 
forth  in  tbe  answer  and  8UK>lemental  answers 
heretofore  filed,  which  defendant  reiterated  In 
tbe  same  manner  as  If  they  were  again  spe- 
cially set  forth;  that  tbe  city  ordinances  and 
specifications  required  the  contractor  to  em- 
pl<^  only  Ixma  fide  resident  citizens  of  the  city 
of  New  Orleans  as  laborers  on  the  work,  and 
were  therefore  contrary  to  the  constitution  of 
the  state  of  Louisiana;  and  to  article  4,  $  2, 
of  the  constitotlon  of  the  United  States,  and  to 
the  fourteenth  amendment  of  the  constitution 
of  the  United  States;  that  the  paving  of  the 
street  In  front  of  bis  property  had  been  of  no 
benefit  to  1^  but,  on  tbe  contraiy,  bad  damaged 
it,  and  the  rendition  of  any  judgment  against 
him  was  taking  bis  private  property  for  pub- 


lie  purposes,  and  was  contrary  to  tiie  constitii- 
tion  of  the  state  of  Louisiana  Article  167),  and 
contrary  to  tbe  constitution  of  tbe  United 
States  (artide  5  of  the  amoidnients).  In  his 
answer  be  pleaded  tbe  general  Issue,  and  pray- 
ed for  Judgment,  and  tbat  all  liens  recorded 
and  privileges  recorded  against  his  property  to 
secure  plaintiff's  claim  be  canceled. 

Simultaneously  wltb  jdalnttff's  filing  bis 
amended  petitI(A  tbe  case  was,  on  Us  appUca- 
tion,  reopened  for  tbe  purpose  of  allowing 
plaintiff  to  make  the  corrections  moitlcmed  In 
his  supplemental  petition.  New  evidence  was 
adduced.  Including  a  new  certlflcato  signed  ttf 
the  city  oiglneer  and  oommlsstoner  of  public 
works,  declared  to  have  been  Issued  In  Ueu 
of  -the  first  certificate,  and  to  apportion  tbe 
cost  In  accordance  with  the  decision  of  tht 
supreme  court  in  the  case  cC  Paving  Co.  v. 
Watt  It  fixed  9702.28  as  the  proportloB  of 
tbe  cost  of  constiroction  for  which  plalnttfTs 
property  was  liable.  Tbe  court  rendered  Judg- 
ment in  favor  of  the  plabitlff  agalikst  tbe  de- 
fendant tor  tbe  Bom  of  9688.80,  with  6  per 
cent  hiterest  thereon  from  September  24, 1806, 
and  costs  of  suit,  with  recognltitHi  of  lien  and 
privilege  on  tbe  property  described  in  tbe  cer- 
tificate, .and  on  the  proceeds  thereof,  and  or- 
dered the  property  to  be  sold  and  the  proceeds 
applied  to  the  payment  of  plaintiff's  claim  for 
tbe  amount  adjudged.  Defendant  appealed. 

Ordinance  Na  11,849  of  tb»  oonunoo  council 
is  as  follows: 

"Mayoralty  of  New  Orieans. 

"City  Hall.   January  30th,  1898. 

"No.  lhM9,  Ck>uncU  Serlea. 

"An  ordinance  relative  to  tbe  paving  of  Be- 
gan avttiue,  from  Canal  street  to  Eqdanade 
avenue,  wltti  lake  shells,  under  Act  119  of 
1886.  as  amended  by  Act  l«i  of  1S94. 

"Whereas,  tbe  councfi  did,  by  Ordinance  Nol 
11,184.  <X  S.,  announce  Its  intratlon  to  direct 
tbe  pavemoit  of  Hagan  avenue  from  Canal 
street  to  Bsplanade  avenue,  with  lake  sbeUn, 
under  the  provisions  of  Act  119  of  tlie  Acts  <tf 
1886,  as  amended  by  Act  142  of  18B4.  and  to 
levy  an  assessment  for  three-quarters  ttf  the 
cost  thereof,  on  tbe  front  proprietors  on  sstd 
street  according  to  fnmtage;  and  did.  by  said 
ordinance,  dbect  tbe  clerk  of  the  council  to 
publish  notice  of  said  intention  In  the  oBlctal 
Journal,  once  a  wedE,  for  tma  weeks;  and 
whereas,  the  said  publication  of  notice  of  in- 
tention has  beoi  made  ht  due  fonn  of  law.  and 
ofBclal  notice  thereof  brot«bt  to  this  coundl: 

"Section  1.  Be  it  ordained  by  tbe  common 
coundl  of  tbe  city  of  New  Orleana,  two-tblnI» 
of  all  the  members  thereof  concurring,  that 
the  city  engineer  is  hereby  Instructed  to  Im- 
mediately prepare  plans  and  specifications  for 
tbe  paving  of  above  named  streets  wltb  lake 
shells,  and  report  the  same  to  the  council 

"Sec.  2.  Be  It  further  ordained,  etc.,  tbat 
as  soon  as  said  plan  and  spedflcations  are  ap- 
proved by  this  council,  the  comptroller  is  or- 
dered and  directed  to  advertise  for  ten  days 
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for  bids  of  the  paving  of  above  named  streets 
with  lake  shells,  according  to  said  plans  and 
specifications,  and  under  the  provWoDS  of  this 
ordinance,  the  cotmcU  reaerrlng  the  right  to 
reject  an;  or  all  bids. 

"Sec  3.  Be  It  farther  ordained,  that  the  coat 
of  paving  said  street,  as  herein  provided,  and 
MS  eataUlabed  titr  the  accepted  bid,  shall  t>e 
bome  hj  fhs  whole  of  the  of  New  Or- 
leans, but  that  In  accordance  with  the  provi- 
sions of  Act  No.  119  of  the  Acts  of  188t{,  as 
amended  by  Act  142  ol  there  Is  hereby 
forced,  imposed  and  levied  on  all  the  front 
proprietors  of  lots  fronting  on  said  street, 
three-fourths  of  the  cost  of  said  Improvement 
and  pavement,  exclusive  of  the  cost  of  inter- 
sections; said  assessment  to  be  levied  on  prop- 
erties to  the  frontage  of  each  property  on  said 
street,  and  to  bear  thereon  as  a  first  pririlege, 
superior  to  the  vendor's  Uen,  and  all  other 
privileges  and  mortgages. 

"Sec  4.  Be  It  farther  ordained,  that  as  soon 
as  said  Improvement  and  pavement  is  complet- 
ed and  accepted,  square  by  square,  the  city  en- 
gineer and  commissioner  of  public  works  be  di- 
rected to  measure  or  cause  to  be  measured,  the 
frontage  of  each  front  proprietor  on  soch  com- 
pleted and  accepted  squares,  and  to  prepare 
and  record  in  the  mortgage  office  of  the  parish 
of  Orleans  a  certificate  charging  each  front  pro- 
prietor with  three-fourths  of  the  cost  of  the 
said  improvement  in  front  of  his  lot,  which 
said  certificate  shall  be  made  payable  In  favor 
of  the  contractor  who  should  do  said  work  as 
hereinafter  provided,  and  which  said  certifi- 
cates shall  bear  interest  at  the  rate  of  six  per 
cent  per  annum  from  date  until  paid. 

"SecL  5.  Be  It  further  wdained,  that  no  bid 
shall  be  received  from  any  contractor  for  pav- 
ing of  said  street  as  herein  provided,  imleas 
he  shall  CMise&t  in  his  bid  to  receive  the  certif- 
icates, m  ordered  above  to  be  prepared  by  the 
dty  engineer  and  commissioner  of  public 
works,  for  such  proportion  of  the  price  as  said 
certificates  shall  bear  to  the  cost  of  the  whole 
work.  In  other  words,  while  the  city  con- 
tracts with  the  contractor  to  do  this  work  at 
the  whole  expeiue  of  the  city,  the  said  con- 
tractor ia  to  consent  to  take  In  part  payment 
of  the  price  of  said  contract  the  certificates  of 
assessmrat  hoeby  levied  against  the  prop^ity 
holders  fronting  on  said  street,  to  the  amount 
and  extent  of  said  certificates.  Similar  cer- 
tificates are  to  be  prepared  against  the  city  for 
the  cost  of  intersections  and  the  other  quarter 
of  the  pavement  In  front  of  private  property, 
but  the  same  are  not  to  be  recorded. 

"Sec  6.  Be  It  further  ordained,"  etc.,  "that 
said  certificates  shall  be  due  and  demandable 
in  faror  of  said  contractor  as  soon  as  the  same 
are  Issned  as  above  provided,  and  any  con- 
tractor to  whom  this  contract  Is  adjudicated 
is  hereby  specially  subrogated  to  all  rights, 
privileges.  Ileus,  claims,  and  demands  of  the 
dty  of  New  Orleans  In  and  Into  the  local  as- 
sessments herein  made  upon  the  properties 
frmitlng  on  said  abeet,  and  In  and  to  the  cer- 
tificates aforesaid,  with  full  power  and  author^ 


Ity  to  sue  on  said  certificates  or  on  tlie  said 
local  assessment  In  bis  own  name,  or  In  the 
name  of  the  city  of  New  Orleans. 

"Ad(^ted  by  the  council  of  the  city  of  New 
Orleans  Jan.  28,  1886.  Dan.  A.  Bose,  Cleik 
of  Council. 

"Approved  Jan.  80,  1890.  John  Pltzpatrlck. 
Mayor. 

"A  tme  ec^y.  drntk  Steen,  Secretary  to 
the  Mayor." 

Opinion. 

Plaintiff,  In  his  brief,  recognises  tiiat  un- 
der the  law  "a  contract  signed  by  the  mayor 
Is  prima  facie  proof  of  due  observance  of  all 
antecedent  forms  and  requirements  of  law." 
Referring  to  his  claims  that  "no  notice  of  in- 
tention to  pave  Hagan  avenue  from  Canal 
to  Esplanade  street  was  puUlshed  in  the  of* 
flclal  Journal  once  a  week  for  four  weeks, 
and  that  the  pretended  ordinance  was  not 
passed  by  a  two-thirds  vote  of  the  coancU." 
counsel  declare  they  abandon  the  same. 
There  can  be  no  question,  and  In  fact  it  is 
con<:9ded,  that  by  Act  No.  119  of  18S6,  and 
by  that  act  as  am«ided'by  Act  No.  142  of 
ISOi,  the  council  of  the  dly  of  New  Orleans 
was  authorized,  "la  its  discretion,  to  provide 
for  the  paving  or  banquetting  of  any  street 
or  portion  thereof,  at  the  expense  of  tlie 
wh<^e  city,  and  to  thereupon  force,  impose 
and  collect  of  the  front  proprietors  of  lots 
fronting  on  said  streets  a  special  assessment 
in  proportion  to  frontage  ot  three-quarters 
of  the  cost  of  said  Improvement,"  and  that 
by  said  acta  it  was  enacted  that  such  local 
aesessmrat  should  have  a  first  privilege,  su- 
perior to  vendor's  privilege  and  all  other  i»lvl- 
leges  and  mortgages.  The  constitutionality 
of  those  acts  Is  not  attached  directly,  but  the 
exercise  by  the  dty  of  authority  under  the 
powers  so  granted  Is  called  In  question,  as 
being  Illegal  and  unccmstltutlonal. 

Of  the  IsBues  presented  for  decision  by  ap- 
pellant, some  are  not  properly  before  us  for 
consideration  on  this  appeal.  He  attacks  the 
legality  and  constltatlonality  of  the  ordi- 
nance on  the  ground  that,  unless  his  property 
was  benefited  by  the  work,  he  cannot  legally 
be  made  to  pay  for  the  paving.  It  Is  not 
claimed  that  the  paving  of  Hagan  avmue, 
taken  as  a  whole,  was  not  a  beneficial  public 
Improvement;  nor  that,  as  a  whole,  it  was 
not  of  q>eclal  local  benefit  to  the  ownerfi  gen- 
erally of  property  fronting  on  tixe  street. 
The  mere  fact  that  carrying  out  such  a 
public  Improvement,  having  in  view  the  gen- 
eral good  locally,  and  so  resulting  that  some 
particular  piece  of  property  alcmg  the  line 
of  work  might  not  be  benefited,  would  not 
Justify  the  owner  of  that  partlciUar  property 
In  preventing  the  execution  of  the  work,  nor 
warrant  blm  In  resisting  the  enforcement  of 
the  ordinance  by  which  it  was  directed  to  be 
done,  by  pleading  Its  unconstitutionality.  It 
certainty  cannot  be  properly  contended  liiat 
the  owner  of  a  few  feet  of  low  or  swamp 
land  abutting  on  a  public  street  can  hold  in 
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check  a  worb  of  special  local  benefit,  •  and 
also  general  public  benefit,  by  Interposing  as 
a  conBtitutlonal  bar  tbat  bis  Individual  prop- 
erty would  not  be  benefited.  If  erery  Indl- 
Tidual  citizen  could  raise  such  a  separate 
Issue,  end  bave  the  constitutionality  or'legal- 
Ity  of  tbe  ordinance  tested  by  or  measured 
by  the  special  effect  of  such  ordinance  on  his 
own  propeity,  there  would  be  no  such  thing 
as  public  progress.  The  special  Interest  of 
a  particular  citizen  win  have  to  yield  to  the 
general  good. 

It  Is  too  late  to  question  the  right  of  tb« 
general  assembly  to  establish  particular  dis- 
tricts for  the  attainment  of  special  local  pub- 
lic good,  through  works  of  a  particular  char- 
acter, and  to  ordw  itself,  or  authorise  some 
political  body  to  order,  special  assessmoitB  to 
be  made  within  the  district  for  the  purpose 
of  meeting  the  cost  onA  expenses  of  such 
works.  George  t.  Sheriff,  45  La.  Ann.  1232, 
14  South.  137.  The  work  is  done  tor  the  ben- 
efit of  the  local  public.  The  assessmmt  for 
Its  payment  is  levied  upon  the  abutting  lots 
not  because  of  any  special  benefit  their  own- 
ers derive  from  the  Improvement  but  be- 
cause this  local  public  good  demands  It,  and 
the  law  authorizes  q)eclal  taxation  for  SMCh 
purpose.  See  Morrison  v.  Hersblre,  32  Iowa, 
271-276.  It  18  true  tbat  In  some  Instances 
almost  the  whole  benefit  accrues  to  a  few, 
but  there  can  be  no  universal  role  of  justice 
imwn  which  such  assessments  can  be  made. 
An  apportl<mm«it  of  the  cost  that  would  be 
Just  in  one  case  would  be  oppressive  in  an* 
other.  For  this  reason  tlie  power  to  deter- 
mine when  a  special  assessment  shall  be 
made,  and  on  what  basis  It  shall  be  appor^ 
tkmed.  vests  in  the  legislature,  or  some  po- 
litical body  to  which  It  has  delegated  tbat 
anthortty.  Referring  to  the  subject,  Cooley, 
In  tahi  wMTk  on  Taxation  (page  ^),  says: 
*'Tbe  matter  is  vrisely  oonflded  to  the  l^sla- 
tnre,  and  could  not,  without  13ie  Introdnctlon 
of  some  new  inrlndple  In  leptesentatlve  gvv- 
emment,  be  placed  elsewhwe.  With  the  wli- 
dom  or  unvrlsdom  of  special  assessments, 
when  ordered  in  cases  In  whleih  they  are  ad- 
mlsBlUe,  the  courts  have  no  concern,  unless 
fliere  Is  plainly  and  manifestly  such  an  abuse 
of  power  as  takes  the  case  beyond  the  Just 
limits  of  legislative  discretion."  'TThe  sub- 
ject of  taxing  districts,**  rays  Oool^  (page 
448),  '*bdongB  to  the  legldatnre.  So  much  la 
unqueBti<»iabI&  The  authority  may  be  exer- 
cised directly,  or  in  the  case  of  local  taxes  It 
ma^  be  1^  to  local  boards  or  bodies;  but  In 
tbe'latter  case  the  determlnatitm  will  be  by 
a  body  possessing  for  the  purpose  legislative 
power,  and  r'-ose  action  must  be  as  concln^ 
slve  as  If  taken  by  the  legldatnre  itself.  It 
has  been  repeatedly  decided  that  the  legisla- 
tive act  of  assessing  districts  for  special  tax- 
ation on  tiie  basis  of  benefits  cannot  be  at- 
tacked on  the  ground  of  error  of  judgment 
regarding  tbe  special  bensfflts,  and  defeated 
by  satisfying  a  court  that  no  special  and  pe- 
culiar benefits  are  received.  If  the  legisla- 


ture baa  fixed  the  district,  and  laid  the  tax 
for  the  reason  that,  in  the  opinion  of  the  leg- 
Islative  body,  such  district  is  peculiarly  bene- 
fited, that  is  conclusive;  and  so,  when  tbe 
legislature  has  adopted  its  method  and  stand- 
ard of  distributing  the  cost,  as  constituting, 
in  ItB  judgment,  an  aj^rtlonment  in  propor- 
tion to  the  benefits  as  nearly  as  is  reasonably 
practicable,  the  judiciary  should  not  be  called 
OQ  to  interfere."  "In  many  instances,"  says 
Cooley  (page  451),  '*where  streets  are  to  be 
opened  or  improved,  the  beneflto  ot  wbicb 
mlj^t  be  expected  to  diffuse  themselves 
along  the  line  of  the  improvement  tn  a  de- 
gree bearing  some  proportion  to  the  frontage, 
the  le^slature  has  deemed  It  right  and  prop- 
er to  take  the  line  of  frontage  as  tbe  most 
practicable  and  reasonable  method  of  possi- 
ble benefits,  and,  making  tbat  the  standard, 
to  app(»4ion  the  benefits  accordingly.  Such  a 
method  of  apportionment  seems  at  first  blush 
to  be  perfectly  arbitrary,  and  likely  to  oper- 
ate in  some  cases  with  great  Injustice;  but  it 
cannot  be  denied  that,  in  Uie  case  of  some 
improvements,  frontage  Is  a  very  reasonable 
measure  of  b^eflts,— much  more  so  than  val- 
ue can  be,  and  perhaps  approaching  equality 
as  nearly  as  any  estimate  of  benefits  made 
the  judgment  of  men.  However  this  may 
be,  the  authorities  are  well  united  in  the  con- 
clusion that  frontage  may  be  lawfully  made 
the  basis  of  apportlonm^t  Occasional 
hardships  must  Inevitably  result  from  ttae 
adoption  of  such  a  basis,  but  the  qaestlon  Is 
fairly  debatable  whether  they  are  likely  to 
be  more  serious  or  more  frequent  than  those 
whid)  are  to  be  antidpated  ficom  tbe  selec- 
titm  of  some  other  mle." 

Appellant  relies  very  greatly  tipon  tbe  de- 
cision of  the  supreme  eonrt  of.  the  United 
States  In  Tillage  of  Xwwood  r.  Baker,  173 
U.  S.  260,  10  Sup.  a.  187,  43  L.  Bd.  443.  but 
that  case  waa  decided  upon  an  oitlrely  dif- 
ferent state  ot  facts.  Appellaon  propoty  Is 
not  songht  to  be  taken  from  Urn  by  tbe  dty 
in  tlie  exercise  of  the  power  of  eminent  do- 
main. The  (Aty  has  sbuply  exercised  its  un- 
questionablfl  right  and  power  of  paving  an 
alstlng  public  street  In  the  Intweat  of  the 
Bvedal  local  public  bweflt,  and  demanded  of 
owners  of  property  abutting  and  fnmting  oa 
the  sbeet  that  tbey  etxttxlbnte  to  the  cost  of 
the  lmproT«nent  in  a  manner  and  form  and 
to  an  extent  fixed  by  tbe  general  assembly. 
The  object  of  the  paving  of  the  street  was 
to  beneat  parties  owning  property  up(m  It  by 
the  improvement  of  tiie  access  to  their  prop- 
erties. It  Is  not  pretended  that  this  par- 
ticular purpose  was  not  acconqillBhed,  even 
as  to  sppellanf  a  property.  It  cannot  be  ex- 
acted Cor  tlie  purpose  of  sustaining  the  con- 
stitutionality of  a  statute  or  ordinance  ftu* 
thorislng  a  work  of  local  public  improvemmt 
at  the  cost  of  abutting  owners  that  it  be 
shown  there  is  benefit  in  every  possible  re- 
spect to  the  particolar  own^  nor  that  tbe 
benefit  be  direct  and  Immediate.  Lent  v.  nn- 
8on«  72  OaL  428;  14  Pac.  71;  Oepiye  t.  Sh<a> 
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Iff,  45  La.  Ann.  1232,  14  South.  137.  This 
whole  subject  has  been  recently  examined  In 
Hadley  t.  Da^e,  62  Pac.  606,  and  the  case 
of  Vlllase  of  Norwood  t.  Baker  referred  to 
and  discussed.  The  general  assembly  has,  In 
Act  Na  119  of  1886,  conferred  upon  the  com- 
mon council  the  right  and  power,  by  a  two- 
thirds  vote,  to  constitute  any  particular 
street  which  It  proposes  to  pare  a  special 
taxing  district,  for  the  purpose  of  meeting 
the  cost  of  making  such  paving.  It  has  ex- 
ercised this  right  and  power  In  the  matter 
of  the  paving  of  Hagan  avenue.  Having 
done  so,  the  legislature  Itself  has  designated 
how.  In  what  proportion,  and  by  what  stand- 
ard this  cost  Is  to  be  met.  The  council  was 
not  at  liberty  to  depart  from  this  apportion- 
ment. The  Judiciary  is  not  authorized  to 
alter  it  and  to  substitute  for  a  fixed  legisla- 
tive standard  a  fluctuating  Judicial  standard, 
baaed  upon  actual  benefits  received,  and 
measured  by  values  or  enhanced  values  to  be 
esublished  by  evidence  and  proof. 

Appellant  claims  that:  "If  the  ordinance 
has  provided  an  illegal  method  of  computing 
the  cost  to  the  property  owner,  the  council 
camiot  change  it,,  and  institute  another  way, 
to  enable  the  contractor  to  collect  The  ordi- 
nance is  null  and  void.  He  can  have  no 
cause  of  action."  We  have  held  In  Paving 
Co.  V.  Watt  61  La.  Ann.  1345,  26  South.  70, 
and  Moody  v.  Cbadwlck.  62  La.  Ann.  1888, 
28  South.  361,  that,  where  the  property  own- 
er or  his  property  Is  sought  to  be  made  liable 
for  a  proportion  of  cost  otho:  than  that  fixed 
by  law,  he  is  entitled  to  protection,  but 
where  he  Is  sought  to  be  charged  only  to  the 
extent  which  the  law  directs  him  to  be  char- 
ged, he  has  no  ground  of  complaint  The 
parties  to  the  contract  in  thifi  case  were 
the  city  of  New  Orleans  and  A.  J.  Christo- 
pher. The  work  done  has,  as  between  the 
contracting  parties,  been  accepted  as  having 
been  executed  to  the  city's  satisfaction,  en- 
titling the  contractor  to  payment  If  from 
any  unavoidable  cause  the  work  has  not  been 
extended  out  as  far  as  It  was  contemplated 
it  should  be,  the  property  owners  cannot  com- 
plain, unless  a  proper  reduction  of  cost  has 
not  been  made,  and  their  ctrntrlbutlng  shares 
been  correspondingly  brought  down,  or  the 
object  had  In  view  by  the  Improvement  had 
Buffered  from  the  fact  There  Is  no  claim  of 
this  kind  alleged  or  shown.  In  Cooley,  Tax'n, 
p.  468,  It  is  said:  "It  is  no  defense  to  an 
assessment  that  the  contract  for  the  work 
was  not  performed  according  to  Its  terms. 
The  proper  authorities  must  decide  upon 
this,  and,  if  they  accept  the  work,  the  ac- 
creptance,  in  the  absence  of  fraud,  Is  con- 
clusive. And  even  fraud.  It  would  seem, 
could  not  be  accepted  as  a  defense  to  the 
assessment  but  must  be  determlued  in  some 
direct  proceeding  Instituted  for  the  purpose." 
It  was  decided  In  Nolan  v.  Peese,  32  Oal.  4S4, 
that  fraud  In  letting  the  contract  was  no  de- 
fense to  the  assessment  It  might  doubtless 
be  a  reason  for  enjoining  ihe  execution  of  a 
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contract  on  a  bill  filed  In  due  season.  Appel- 
lant overlooks  the  fact  that  the  basis  of  con- 
tribution, as  between  the  city  and  the  property 
owners,  affects  the  question  of  payment  un- 
der the  contract  not  the  contract  Itself.  The 
contractor  cannot  receive  any  greater  pay- 
ment from  the  property  owners  under  the 
certificates  than  the  law  authorises  the  prop- 
erty owners  or  their  property  to  be  charged 
with,  but  the  fact  that  more  was  sought  of 
them  than  the  If^w  authorises  does  not  cause 
him  to  forfeit  what  he  is  really  entitled  to. 
If  the  proportion  of  contribution  was  made 
on  a  wrong  basis,  the  abutting  owners  had 
the  right  dmply  to  insist  that  the  proi>er 
basis  be  adopted,  and  the  legal  proportion  be 
established  on  that  basis. 

T'te  Judgm»it  as  It  reads,  decrees  a  gea- 
eral  personal  Judgment  against  the  defendant 
in  favor  of  the  plaintiff,  to  Its  fullest  extent 
We  do  not  understand  tbat  such  was  the  In- 
tention of  the  court  below.  It  doubtless 
adopted  the  phraseology  it  used  as  a  con- 
venient method  of  describing  the  extent  of 
plaintiff's  rights,  assuming  that  the  extent  to 
which  the  Judgment  could  be  executed  would 
be  controlled  by  the  application  to  It  of  the 
legal  principles  governing  claims  of  this  par- 
ticular character.  In  affirming  the  Judgment 
appealed  from,  we  think  it  proper  to  say  that 
as  to  scope,  and  In  Its  enforcement  it  must 
be  governed  by  the  principles  announced  In 
the  case  of  Paving  Co.  v.  Watt  reported  In 
51  La.  Ann.  1346,  26  South.  70.  As  so  cou- 
stmed,  the  Judgment  appealed  from  Is  af- 
firmed. 

a04  La.) 

BRUNINQ  V.  CHADWICK.    (No.  1^477.)! 

(Supreme  (3onrt  of  Louisiana.    Veb.  4,  1901.) 

8UPRBMS  COURT— JURISDICTION-rLOCAL  AS- 
SBSSVBNT. 

Case  determined  on  principles  announced 
in  Kelly  v.  CAiadwick  (decided  tiie  same  day) 

29  South.  296. 
(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court  parish  of 
Orleans;  Thomas  C.  W.  Mils,  Judge. 

Action  by  Henry  J.  Bmning  against  B.  H. 
Chadwldc.  From  a  Judgment  dismissing  the 
action  on  eeiceptlons,  plaintiff  appeals.  Re* 
versed. 

Buck,  Walshe  A  Buck,  for  ai^llant 
Oeorge  Lu  Bright  and  Edwin  N.  Wblttemore, 
for  aroellee. 

NICHOLLS,  O.  J.  This  case  was  not  tried 
on  the  merits,  but  dismissed  cm  eEceptlons, 
one  of  which  put  at  issue  the  constitutional- 
ity and  legality  of  the  ordinance  on  wbldb 
plaintiff's  claim  was  predicated.  It  has  re- 
mained under  advisement  In  our  hands  for  a 
very  considerable  time,  at  the  Instance  of  ap- 
pellee's counsel,  awaiting  a  dedsion  by  this 
court  In  the  matter  of  K^ly  v.  Chadwick 
(No.  13.506  of  our  docket)  29  South.  296,  which 
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case,  counsel  stated,  inrolTed  the  same  It- 
sues.  We  have  this  day  announced  a  deci- 
sion in  that  case,  the  principles  of  which  con- 
trol the  inresent  one.  The  Judgment  ai^al- 
ed  from  is  erroneous,  and  It  Is  hereby  an- 
nulled, avoided,  and  reversed,  and  this  cause 
remanded  to  the  district  court  for  a  trial  on 
the  merits.  Costs  of  appeal  to  be  paid  by 
the  appellee.  Costs  of  the  lower  court  to 
await  the  Indgment  In  the  district  courts 


(IM  La.) 

DEQBAVEILLE  t.  IBEBIA  &  ST.  H. 

DRAINAGE  DIST.    {No.  18,7»1.) 

(Supreme  Court  of  Louisiana.    Feb.  4,  1901.) 

STATUTES-REPBAL  —  BLBXSTIONB  —  DRAINAOH 
DISTRICTS-DUTIBS  AKD  POWERS  OF ' 
DRAINAQB  COMMISSIONERS. 

1.  A  section  of  a  statute  which  expressly  i-e- 
peals  a  particular  prior  law  only  eEEects  its  re- 
peal to  the  extent  that  the  prorlsiont  of  the 
two  acta  are  contrary  to  and  in  conflict  with 
each  other,  when,  by  the  title  of  tiie  repealing 
act,  its  Bcoi>e  as  to  repealing  other  laws  is  bo 
limited. 

2.  The  seventh  section  of  Act  Ho.  114  of  1800 
(an  act  to  carry  Into  effect  article  281  of  the 
constitution  of  1806),  which  declares  "that  the 
elections  provided  for  in  that  act  shall  be  held 
under  the  general  laws  of  the  state,  when  not 
inconBistent  with  its  provisions,"  is  not  a  re- 
pealing and  superseding,  but  an  enlarging  and 
assisting,  section.  Its  effect  was,  not  to  super- 
sede the  provisi<ms  of  existing  statutes  provid- 
ing for  these  special  elections,  but  to  call  In  aid 
of  them  such  provisions  of  the  general  election 
laws  of  the  state  as  might  be  needed  to  cover 
any  point  not  otherwise  provided  for. 

3.  It  is  not  the  duty  of  the  courts  to  examine 
the  proceedings  generally  of  boards  of  commis- 
sioners of  drainage  districts  tax  sweeping  alle- 
gations. They  will  presume  them  to  be  legal 
and  regular  unless  expressly  attadced  on  spe- 
cific grounds. 

4.  Drainage  districts  are  established  either 
by  direct  authority -of  the  general  assembly  or 
by  delegated  authority  to  political  bodies  or 
8ui)divi8ions  of  the  state. '  The  body  exercising 
this  authority  determines  over  what  territory 
the  benefits  are  so  far  diffused  as  to  render  ft 
proper  for  all  lands  to  contribate  to  the  cost  of 
the  drainage  work.  The  subject  for  its  de- 
termination is  legislative  in  character.  Tbe 
legislative  acts  cannot  be  attaclced  on  the 
ground  of  error  In  judgment  regarding  the  spe- 
cial benefits,  and  defeated  by  satisfying  the 
courts  that  no  special  or  particular  benefits 
sre  received,  unless  under  very  exceptional  con- 
ditions. They  cannot  be  attacked  for  impolicy, 
or  overthrown  by  showing  that  In  particular 
Instances  they  operate  harsnly  or  unjustly.  Ju- 
dicial judgment  is  not  to  be  substituted  lightly 
for  lenslatlve  judgment.  The  benefits  contem- 
plated need  not  be  direct  nor  immediate. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Mary;  A.  Q  Allen,  Judge. 

Action  by  F.  J.  Degravelle  against  the 
Iberia  &  St.  Mary  drainage  district.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Saunders  &  Ourley,  tor  appellant.  Foster, 
Milling  &  Sanders,  for  appellee. 

Statement  of  ttae  Case. 

NICHOUA  a  J.  Plaintiff  alleged:  That 
he  was  a  property  owner  and  taxpiyw  of  the 


parish  of  Iberia;  his  assessment  for  the  year 
1000  on  real  estate  described  as  bounded  on 
the  north  by  Canal  street,  on  the  sooth  by 
Cooper  street,  east  by  a  line  of  Hudson  and 
that  ot  Boiler  and  others,  and  west  by  Main 
street,  on  which  property  fronts,  in  said 
parish,  being  $1,S00.  That  the  said  property 
was  embraced  within  what  is  known  as  the 
"Iberia  and  St  Mary  Dminage  District" 
Tbat  the  said  district  was  organized  under 
and  by  virtue  of  certain  pretended  authority 
derived  from  Act  No.  12  of  the  Acts  of  the 
legislature  of  Louisiana  fw  the  year  1000. 
That  under  the  said  pretended  authority  a 
certain  drainage  district  was  organized,  call- 
ed as  above,  and  commissioners  were  appoint- 
ed by  the  police  juries  of  Iberia  and  St  Mary 
parishes,  and  A.  L.  Monnot  was  elected  as 
president  thereof;  the  domicile  of  the  said 
drainage  district  being  fixed  at  the  town 
of  Jeanoerrette,  parish  of  Ib»la,  La.  That 
the  said  board  of  commissioners  did  cause 
a  certain  election  to  be  held  within  the  laid 
drainage  district  for  the  pnrpose  of  voting 
for  a  5-mlIl  tax  for  SO  years  and  the  Issuance 
of  fl00,000  worth  of  S  per  cent  interest- 
bearing  bonds  on  all  property  situated  wltbln 
the  drainage  district,  as  set  ftwth  In  the  ot- 
dinance  of  the  ptdice  juries  reorganizing  said 
district,  a  copy  of  which  was  annexed.  Hut 
the  returns  ot  said  election  were  compiled  by 
the  said  board  of  commissioners,  and  that 
Bubsequently,  to  wft,  on  the  6tti  di^  of  Oc- 
tober, 1900,  the  safd  board  of  commlsBloners 
did.  by  resc^utlon,— a  certified  copy  of  wbleb 
was  hweto  annexed,— nndwtake  to  levy  a 
6-mlll  tax  against  all  the  proper^  within  ttae 
said  drainage  district,  and  to  pass  a  resolu- 
tion anth<»lalng  the  issuance  of  9100,000 
worth  (MT  5  per  cent  bonds  for  the  purpose  of 
draining  the  said  district  That  the  tax  of 
five  mills  so  levied  and  the  bonds  so  Issued 
bear  up<m  and  affect  his  property,  and  op- 
erate as  an  Illegal  tax  and  burden  against 
the  same.  Tbat  he  annexed  hereto  copies  ot 
all  the  proceedings  had  by  the  old  board  of 
c(Hunlssloners  of  the  Iberia  &  St  Mary  drain- 
age district,  the  police  juries  ot  Iberia  and 
St  Mary  parisihes,  and  of  the  present  board, 
regarding  the  oi^ranlution,  all  nt  which  he 
alleged  were  irregular,  null,  and  void.  That 
the  tiectlott  held  on  the  9th  day  at  Octob«. 
1900,  wherein  the  said  tax  was  pretended  to 
be  voted,  and  all  proceedings  tberenndo', 
was  111^1,  null,  and  void,  for  the  follow- 
ing reasons,  among  others,  to  wit:  (1)  Tbat 
Act  No.  12  of  1000  and  Act  No.  0  ot  the 
Extra  Session  of -the  Legislature  of  Louisiana 
of  1889,  under  which  the  said  electlim  was 
claimed  to  have  been  held,  were  illegal,  and 
were  r^tealed  by  Act  No.  114  ot  tiie  Acta  of 
the  Legislature  of  Louisiana  ot  the  SesslMi 
of  1900.  &i  That  the  said  electl<m  was  not 
ordered,  held,  and  returned  or  canvassed  In 
accordance  with  the  general  electlmt  laws  of 
Louisiana,  nor  in  accordance  with  the  provi- 
sions of  Act  No.  114  of  1900.  Tbat  his  said 
pn^erty  was  situated  between^e  Bayou 
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Teche  and  the  public  road  leading  from 
Franklin  to  New  Iberia,  and  that  his  said 
property,  aa  weU  as  all  the  other  property 
so  situated  between  aald  bayou  and  aald  pub- 
lic road,  was  not  In  any  way  benefited  or  im- 
proved by  the  drainage  system  and  woi^ 
undertaked  and  contemplated  by  the  said 
board  of  commisalonerB,  and  that  hence  the 
said  tax,  even  1£  legal  In  other  respects,  was 
illegal,  null,  and  void  as  to  his  said  property, 
and  was  an  unauthorized  attempted  exercise 
of  tbe  taxing  power  by  the  said  commission- 
ers; and  that  the  bonds,  If  issued,  would  op- 
erate as  an  Incumbrance  and  burden  upon 
plaintiff's  property,  thereby  causing  him  ir^ 
reparable  Injury.  That,  nnleas  the  said 
board  of  commisaloners  were  enjoined  and 
restrained  from  enforcing  the  said  tax  and 
issuing  tbe  said  bonds,  they  would  proceed  to 
do  BO,  to  the  irrepaiable  injury  of  plaintiff. 
That  a  writ  of  iQjunctifm  was  nec^sary  to 
protect  his  rights  in  the  premises.  In  view 
of  the  premises,  be  prayed  tiiat  the  board  of 
commlsslMieta  of  the  Iberia  &  8t  Mary 
drainage  district  be  dted  to  tiiow  caiue  why 
it  should  not  issue  aa  prayed  for  iqion  peti- 
tioner giving  bond  as  required  by  law  en- 
Joining  and  restraining  the  said  board,  its 
offlcers,  agents,  servants^  and  em^yC^  from 
proceeding  further  to  levy  or  collect  the  said 
S-mlll  tax,  or  issue  or  negotiate  the  |100,000 
wwth  of  bonds  provided  for  in  their  resolu- 
tion of  October  16^  1800;  and  that  after  due 
proceedings  the  said  tax  and  bonds  be  de- 
clared iUegal,  null,  and  void,  and  the  Injunc- 
tion  prayed  for  be  mads  perpetuaL  The  de- 
fendant, after  pleading  the  genraal  issue,  al- 
leged:  That  tike  Ibiffia  ft  8t  Bfary  drainage 
district  existed  under  and  by  virtue  of  Act 
Xo.  48  (tf  the  Acts  of  the  Legislature  of 
Louisiana  of  iSOO.  It  reorganiaed  under  the 
provlsionB  of  said  act  That  said  act  and 
Act  NOb  B  of  1890  were  not  repealed,  as  al- 
leged In  plaintiff's  petition,  but  were  valid 
and  legal.  That  the  said  reorganisation  was 
legal,  and  that  the  commlstioners  were  legal- 
ly appointed  and  qualified.  That,  after  said 
board  had  become  thus  reorganised,  it,  on  the 
23d  day  of  August.  1800.  by  restdutlon.  sub- 
mitted to  the  jfsotfeKty  taxpajeiu  qualified  aa 
electors  under  the  constltntion  and  lavrs  of 
Louisiana  the  propositloa  described  In  plain- 
tiff's  petition,  which  proposition  was  accent 
ed  by  a  unanlmons  vote,  both  in  number  and 
amount,  of  all  persons  voting  at  said  election. 
That  said  electhm  thus  ordered,  held,  and  re- 
tnmed  was  legal,  valid,  and  binding  on  all 
property  tax  payers  and  property  sltnated  in 
said  district  and  that  the  matters  and  clainu 
set  np  In  plalntiVs  petition  could  in  no  man- 
ner affect  the  validity  of  said  tax,  or  tbe 
bonds  to  be  issued  thereunder,  and  that  same 
w«e  legal  and  valid  under  the  constitution 
and  laws  of  Louisiana.  It  especially  denied 
that  the  property  described  In  plaintiff's  pe> 
titlon  was  not  benefited  hy  the  drainage  of 
said  district,  but,  to  the  ctmtrary,  said  prop- 


erty was  directly  benefited,  for  the  reason 
tbat  to  drain  the  low  lands  located  in  that 
community  would  Increase  the  commercial 
value  of  said  property.  That  all  lands  sit- 
uated on  the  Bayou  Teche  could  be  drain- 
ed In  the  canal  proposed  to  be  cut  through 
said  district,  thereby  preventing  the  pollut- 
ing of  tbe  waters  of  the  Teche,  and  making 
them  more  valuable  for  commercial  and  do- 
mestic use.  Tliat  tbe  health  of  the  entire 
community  would  be  greatly  benefited  by  the 
purlficatloa  of  the  said  waters  of  the  Teche, 
and  by  the  drainage  of  tbe  low  lands  and 
malarial  district  situated  back  of  the  front 
lands  on  Bayou  Tedie^  which  would  be  ac- 
conu>Ushed  by  the  cutting  of  said  canal, 
and  will  make  said  front  lands  much  more 
desirable  and  valuable.  The  defendant  pray- 
ed that  the  iQjunction  be  denied;  that  all 
the  issues  iiereln  raised  be  decided  in  favw 
of  defendant;  and  that  it.  tiuougta  its  presi- 
dent, be  autboriaed  to  proceed  to  issue  aald 
bonds  and  to  -levy  and  assess  said  tax.  It 
prayed  for  all  orders  neoesssry,  and  for  gen- 
eral and  equitable  relief.  It  vras  admitted 
that  the  returns  of  the  electloin  of  the  Ibwla 
ft  St  Mary  drainage  district  were  cnnpiled 
by  the  board  ot  supwvlsors  of  election  of  the 
parish  of  St  Mary  tax  that  portion  of  the 
district  situated  in  tbe  parish  of  St  Mary, 
and  by  the  board  of  supervisors  of  election 
in  tbe  parish  ot  Iboda,  and  that  public  proc- 
lamation was  made,  as  required  by  law,  and 
the  procta  verbal  ot  same  forwarded  to  the 
secretary  of  state  <A  Louisiana;  that  the 
pmnulg^tion  of  said  riectUm  u-  made  by 
the  drainage  commissioners,  and  also  by  the 
boards  of  supervisors  of  both  the  parishes  of 
Iberia  and  St  Mary,  was  duly  advertised  In 
the  <^lclal  Journals  of  both  parishes  tor  the 
time  and  in  the  manner  required  by  law. 
It  was  admitted  that  the  property  described 
in  plaintiff's  petition  was  sitoated  betweoi 
Bayou  Teche  and  the  public  road  leading 
from  the  town  ot  Franklin  to  the  town  ct 
New  Iberia;  that  said  tract  of  land  waa 
frmn  one  to  three  acres  In  depth,  aa  was  a 
great  msjorlty  of  the  lands  situated  between 
the  said  public  road  and  said  bayou,  as  de- 
scribed in  plaintiff's  petition;  that  the  rain 
water  whleh  falls  upon  the  property  describ- 
ed in  plabitUTs  petition  flows  Into  the  Bayou 
Tecbe;  that  the  front  portion,  or  that  por- 
tion fronting  upon  tbe  public  road,  was  hlgh- 
cc  than  that  portion  which  fronts  upon  the 
bayou.  It  was  further  admitted  that  in 
the  conetmction  of  this  canal  all  of  this  wa- 
ter which  falls  upon  said  proper^  could  be 
drained  Into  the  canal.  Tbe  district  court 
rendered  Judgment  refusing  and  denying  the 
appUcation  for  an  injunction,  and  rejecting 
the  demand  of  the  plaintiff,  at  hts  costs.  It 
adjudged  and  decreed  "that  the  electicm  or^ 
dered  and  held  by  the  Iberia  ft  St  Mary 
drainage  district  <m  October  0,  1900^  the  tax 
levied  on  the  property  situated-  In  said  drain- 
age district  and  the  bonds  Issued  by  said 
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district  be,  and  tbe  tame  are  eacb  and  all 
hereby,  declared  to  be  legal,  blndins,  and 
valid."   Tbe  plaintiff  appealed. 

Opinion. 

Appelant  F.  3.  Degravelle,  In  a  petition  to 
the  district  court  for  tbe  pariah  of  Iberia, 
prayed  that  ibe  board  of  commlsalfmers  of 
tbe  Iberia  &  St  Mary  drainage  company  be 
dted  to  answer  and  show  cause  why  an  In- 
junction shonld  not  issue  enjoining  it  from 
proceeding  further  to  lery  or  collect  a  5-mlU 
tax  upon  the  propraiy  wltbln  that  district,  or 
to  Issue  or  negotiate  |100,000  of  bonds,  as 
provided  tor  in  Its  re8<^ution  of  October  16, 
1900,  and  prayed  tliat  after  due  proceedings 
the  said  tax  and  bonds  be  declared  illegal, 
null,  and  Tcrtd,  and  the  injonction  prayed  for 
be  made  perpetnaL  13ie  court,  after  trial, 
refused  and  denied  the  Injunction  prayed  for, 
and  rejected  plaintUTs  demand,  at  his  costs. 
It  further  decreed  the  election  ordered  and 
held  on  October  9,  1900,  the  tax  levied  on  the 
property  situated  In  said  drainage  district, 
and  the  bonds  Issued  by  said  district  each 
and  all  to  be  legal,  binding,  and  valid.  He 
appealed. 

In  bis  petltitm  he  admitted  that  his  prop- 
erty was  situated  within  the  limits  of  ttie 
drainage  district,  but  be  averred  that  from 
Ita  situation  and  condition  it  and  all  otb.es 
property  situated  between  Bayou  Teche  and 
the  public  road  leading  from  Franklio  to 
New  Iberia  was  not  In  any  wise  ben^ied  1^ 
th«  drainage  syston  and  work  undertaken 
and  contoraplated  by  tbe  board  of  commis- 
sioners, and  that  hence  ttie  tax,  even  if  le- 
gal. In  other  respects  was  Illegal,  null,  and 
void  aa  to  his  property,  and  an  unauthirized 
attempted  exercise  of  the  taxing  power  by 
the  commissioners,  and  the  bcmda,  If  Issued, 
would  <9ente  as  an  incumbrance  and  Xmx- 
den  upon  petltloneE^  property,  therein  cKos- 
Ing  him  irreiMuable  Injury.  Plaintiff  does 
not  call  in  question  the  rii;bt  of  tbe  general 
assembly  or  the  police  juries  of  the  parishes 
of  Iberia  and  St  Mary  to  legally  have  created 
within  tile  declared  limits  and  boundaries 
flie  Iberia  ft  St  Bfary  drainage  district  EQs 
contention  Is  that,  notwithstanding  bto  prop- 
erty is  situated  within  the  district  It  Is  not 
subject  to  taxation.  His  ^syer.  If  granted, 
would  leave  his  property  wltiihi  the  district 
for  the  purpose  of  tbe  works  ^  12ie  drains 
board,  and  yet  take  it  substantially  ont  of 
tbe  taxing  district  We  do  not  understand 
the  plaintiff  to  contend  that  tiie  judiciary 
has  the  power  or  autborl^  to  alter  the  limits 
and  boundaries  of  the  district  Drainage  die* 
tricts  are  established  eltlier  by  tbe  direct  au- 
thority of  the  general  assemUy  or  Xty  dde- 
gated  authority  to  different  political  subdivi- 
sions of  the  state;  The  body  excising  this 
authority  determines  over  what  territory  tbB 
ben^ts  are  so  far  dHfused  as  to  render  It 
proper  for  all  lands  to  contribute  to  tbe  coat 
of  the  drainage  work.  The  whole  subject  of 
the  determination  of  taxing  drainage  districts 


belongs  to  the  I^slature.  When  tbe  fixing 
of  the  district  is  left  for  declrion  to  a  local 
board  or  body,  it  for  that  purpose,  eierclsea 
legislative  power,  and  its  action  is  as  conclu- 
sive as  if  taken  by  the  legislature  its^.  It 
has  been  repeatedly  dedded  that  the  legisla- 
tive acta  of  assigning  districts  for  spedal  tax- 
ation for  bmeflta  cannot  be  attacked  on  the 
ground  of  ^or  in  Judgment  regarding  the 
special  benefits,  and  defeated  by  satisfying 
a  court  that  no  special  or  particular  benefltn 
are  received;  that  If  the  legislature  has  fixed 
the  district,  and  laid  the  tax  tor  the  reason 
that  in  the  opinion  of  the  legislatiTe  body 
such  district  is  peculiarly  benefited,  that  is 
conclusive;  that  Judicial  Judgment  or  opin- 
ion on  that  subject  is  not  to  be  substituted 
for  legislative  Judgm^t  or  opinion  (Oooley, 
Tax'n,  p.  459);  that  the  question  Is  legisla- 
tive, and  conclusions  reached  on  the  subject 
being  within  tbe  scope  of  legal  power  are  not 
unlawful,  because,  like  all  leglshitive  qnes* 
tions,  tlie  question  may  have  been  In  some 
instance  or  to  some  extent  decided  raroneous- 
ly  (Id.  pp.  448-450).  Cooley,  on  page  450  of 
his  work,  declares  that  the  only  exceptions 
which  bave  been  recognized  to  this  rule  are 
those  cases  In  which,  under  pretense  of  ap- 
portionment a  work  of  geno-al  benefit  has 
been  treated  as  a  woHe  of  merely  local  con- 
sequence,  and  the  cost  Imposed  on  some  local 
community.  In  disregard  of  the  genwal  rules 
wfaldi  control  legislation  In  matters  of  taxa- 
tion. On  page  1T9  the  author  further  says 
that:  "Whatever  is  the  rule  established  by 
legislation,  it  Is  presumptively  as  just  and 
equal,  in  the  opinion  of  the  legislature,  aa 
the  circumstances  would  permit  It  Is  not 
to  be  questioned  for  Impolicy,  and  cannot  be 
overthrown  by  showing  that  In  particular  In- 
stances it  (grates  unjnstiy.**  In  Loc^ood 
V.  City  of  St  Louis,  24  Mo.  20.  it  was  said 
that  "It  was  one  peculiarity  of  assessment* 
that  the  measure  of  supposed  benefits  might 
be  whatever  appeared  to  tbe  legislature  most 
just  under  the  clrcnmstancee." 

Tbe  question  submitted  to  ns  Is  not  a  new 
one  In  Louisiana.  It  has  been  repeatedly 
submitted  and  answered  in  tbe  matter  of 
local  taxes  for  levee  purposes,  tbe  decisions 
being  adverse  to  the  contention  made  by  tbe 
appellant  Some  of  Idiese  decisions  are  refers 
red  to  in  Hill  v.  Sheriff.  46  La.  Ann.  1566. 
16  South.  475.  uid  George  v.  Sheriff,  4S  La. 
Ann.  1232,  14  South.  137.  Oo<^y,  on  page 
423.  says:  "Tbe  district  In  this  particular  in- 
stance la  a  drainage  district  The  e:q»ense 
of  o<m8trucUng  drains  In  order  to  relieve 
swamps,  marshes,  and  other  low  lands  of 
their  stagnant  watw  Is  usually  provided  for 
by  special  assessments.  The  grounds  on 
which  this  is  d<me  are  not  alwi^  very  ctear^ 
ly  Indicated  In  t2ie  statutes.  Sometimes  tbe 
ground  Indicated  is  that  tbe  drainage  Is  Im- 
portant to  the  pabUe  bealtii,  and  In  such 
cases  the  right  to  levy  assessments  for  tbe 
purpose  cannot  plausibly  be  disputed.  The 
special  benefits  from  the  enhancement  of  rol- 
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twa  must  accme  mainly  to  tlie  owner  of  the 
lands  amned,  who  oagbt,  thenfoie,  to  bear 
ths  axpense.  But  the  anttorltr  to  lews  w- 
•essmenti  tar  drainloff  lands  vpon  no  other 
consMgatlon  than  Buch  as  pertain  to  the 
Impnrrement  of  the  land  as  prtvertj  must, 
ft  would  seem,  be  eonflned  within  limited 
bounds.  It  has  been  said  that  a  tax  cannot 
be  levied  upon 'any  pwtlon  of  the  pabllc  for 
the  ooDstmctlm  of  a  drain  In  whidi  the  pub- 
lic are  not  concerned.  Bren  the  owner  of 
the  land  bentfted  cahoot  be  taxed  to  Improre 
It  unless  puldic  ocHisideratlons  are  InTidved. 
but  be  must  be  left  to  Improve  it  or  not,  as 
be  may  choose.  But  where  any  considerable 
tract  of  land  owned  by  dlfTwent  parsons  is 
In  a  cnidlttcHt  precluding  cnltlratlcai  by  rea- 
soa  of  excesBlre  moisture,  which  drains 
would  reltere^  It  maj  be  well  said  that  the 
piddle  haTs  sncb  as  Interest  In  the  improve- 
ment  and  the  conseqnent  adrancanent  of 
tte  gennal  Interest  ot  the  locality  as  wIH 
Justify  the  levy  of  assessments  upon  the  own- 
ers for  drainage  purposes.  Such  a  case 
would  seem  to  stand  upon  the  same  floUd 
ground  with  aflsessments  tax  levee  purposes, 
whidi  have  for  th^  object  to  protect  lands 
fnm  fiUling  into  a  like  condition  them- 
sdves.**  We  think  It  unqnestl<»table  that  the 
drainage  district  In  tide  Instance  was  created 
in  the  Interest  ot  the  locality.  The  tax  lev^ 
led  could  not  be  set  aside  as  a  -whole,  even 
It  paitleolar  properties  could,  from  some  par- 
ttenlar  cause.  eKSpe  payment  the  same. 
The  claim  that  plaintiff's  particular  property 
Is  not  bsn^ted  by  the  pnq^osed  drainage 
work  Is  not  supported  by  the  evldenee,  and 
therefore  we  need  hot  discuss  whether  It 
would  be  ^pedal^  exempted  from  taxation 
if  It  was  in  fact  not  benefited.  We  find  It 
admitted  that  "the  rain  water  which  falls 
upon  the  propetfy  deeerlbed  In  plaintiff's  pe- 
tition flows  Into  the  Bayon  Tecbe;  that  the 
front  portion,  or  that  pwtim  fronting  upon 
the  public  rrad.  Is  higher  flian  that  portion 
whidi  frmts  uptm  the  bayou**;  that  "In  tiie 
construction  of  this  canal  all  of  this  water 
which  falls  xxpoa  this  prop»ty  could  be  drains 
cd  Into  the  canal";  that  **7/hea  the  drainage 
•f  the  district  is  completed  by  the  board  of 
commissioners  of  the  Iberia  &  St.  Mary 
drainage  district;  it  win  drain  and  bring  into 
eultiv^on  something  near  twenty-five  thou- 
sand acres  of  land,  which  otherwise  Is  unfit 
f<nr  cultivation,  being  covered  by  water  the 
largor  porticm  of  the  year,  especially  In  the 
rainy  seasons,  and  drying  out  In  the  very 
dry  sessons;  that  tiiese  lands,  when  drained, 
wUl  be  as  productive  as  any  situated  In  the 
dlstrtct;  and  tiiat  It  li  the  consensus  of  opin- 
ion of  the  inhsMtants  of  ssid  drainage  dis- 
trict that  when  said  property  Is  drained,  and 
the  drainage  system  Is  completed,  all  lands 
situated  within  the  limits  of  the  said  drains 
age  district  will  be  increased  In  value  com- 
merdany."  It  wis  fmOier  admitted  *'»iat  It 
is  tiw  opinion  that  the  dtaln^  of  these 
low  landi  as  above  referred  to  wUl  materlal- 
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ly  benefit  the  health  of  the  bdiabitants  of 
the  entire  drainage  district;  that,  after  the 
drainage  Is  completed,  the  sugar  refineries 
situated  in  said  district  will  then  be  able  to 
pump  the  refuse  from  their  refineries  Into 
the  canal,  whldi  will  connect  dlrecUy  with 
the  Oulf  of  Mexico,  and  tiiereby  tiie  waters 
of  the  Tedie  wUl  be  purified,  and  made 
wholesMue;  that  with  tiie  resent  syston  of 
pumping  of  rtf use  Into  the  Bayou  Teche. 
the  water  of  said  bayou  during  the  roIUng 
season  becomes  very  offensive,  emanating  a 
straich  that  iM  not  only  very  disagreeable, 
but  is  a  menace  to  the  health  of  the  com- 
munity, and  Uitorferes  with  commerce  In  the 
bayon;  that  the  pollutii^  of  said  water  with 
refose  is  a  crime  under  the  United  States 
statutes,  and  that  tiie  proprietors  of  certain 
refineries  have  been  Indicted  and  arrested 
therefor;  and  that  It  Is  a  serious  proUem  in 
some  cases  to  dispose  of  said  refuse."  Plain- 
tiff's contention  Is  that  the  election  held  on 
the  ftth  of  October,  1900.  whereat  the  tax 
was  voted,  and  all  proceedings  thereunder, 
are  Illegal,  null,  and  void,  for  the  following 
reascos.  among  others:  "(V  ^lat  Act  No. 
12  of  1900  and  Act  Mo.  6  of  1898,  under 
which  the  said  etoctim  was  claimed  to  have 
been  held,  were  Illegal,  and  repealed  by  Act 
No.  114  of  the  Acts  at  ttM  Graeral  Assembly 
Of  liiuislana  of  the  Session  of  1900.  (2)  That 
the  sajd  election  was  not  ordoed.  held,  and 
returned  or  canvassed  In  accordance  with 
the  grateral  eiectlrai  laws  tit  Louisiana,  nor 
In  accordance  with  the  provlrtons  ot  Act  Na 
114  of  1900."  We  Umlt  the  Issue  raised  un> 
der  theee  two  headings  to  the  objections 
specifically  set  up.  It  is  not  our  duty  to  ex- 
amine generally  the  proceedings  of  the  toiln- 
age  board  oc  commissioners  to  ascertain 
whether  they  be  legal  or  not  We  presume 
them  to  be  regular  and  legal  unless  express- 
ly attacked.  Act  No.  lU  of  1900  Is  entiOed 
"An  act  to  authorise  any  munldpal  corpora- 
tions, parishes,  or  drainage  districts  (the  dtf 
of  New  Orleans  excepted)  to  incur  debt,  to 
issue  negotiable  bonds  therefor;  to  levy 
dal  taxes,  and  to  provide  the  manner  -in 
which  fecial  etectitms  shall  be  held  In  such 
parish,  municipality  or  drainage  district  for 
the  purpose  of  Incurring  debt;  Issuing  nego- 
tiable bonds  therefor  and  ■  levying  special 
taxes  for  paving  and  Improving  streets; 
roads  and  alleys;  purchasing  or  construct- 
ing a  system  of  water  woAs,  sewerage, 
drainage,  lights,  public  parks  and  buildings, 
bridges,  and  other  works  of  public  Improve- 
ment the  title  to  which  sludl  rest  in  the  mu- 
nicipal corpwations,  parish,  or  drainage  dis- 
trict, and  to  carry  Into  effect  article  2S1  of 
the  constitution  of  1888  and  to  repeal  all 
laws  In  coufilct  with  the  same."  The  sev^ 
enth  section  of  the  act  dedues  that  the  spe^ 
dal  Sections  provided  for  In  the  act  "shall 
be  held  under  the  general  election  laws  of 
the  state  when  not  InconslBtent  with  the 
provlslais  of  the  act,  and  at  the  pcdUng 
phwM  where  the  last  election  In  said, pariah  . 
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«r  rannldpallty  vaa  held,  nnlets  the  same 
have  been  prertondT-  changed,  or  additional 
polling  places  eatabllahed."  The  ninth  8ec> 
tlon  dedarei  that  "all  lawe  or  paits  of  lavs 
eontrary  to  or  Inconsistent  with  the  provt- 
■lone  of  the  act  be  and  the  aame  an  horebr 
rqtealed.  especially  Act  Ka  fi  of  the  Extra 
Session  of  1889,  and  that  this  act  take  ^ect 
from  and  after  Its  passage."  The  matter  of 
the  repeal  of  Act  No.  6  of  1890  Is  not  men- 
tloned  In  the  title  of  Act  No.  11^  and  tiiere> 
fore  that  act  remains  unrepealed,  as  Is  Act 
Na  12  of  1900,  except  to  the  extent  that 
tii^  proTlslons  are  **contrary  to  and  In  con- 
flict with  Act  No.  114  of  ISOa"  Onr  atten- 
tion has  not  be«i  called  to  any  partlcnlar 
portion  of  Act  No.  6  of  1890  or  Act  No.  12  of 
1900  as  being  contrary  to  or  Inconsistent 
Vlth  Act  Na  114  of  1900;  nor.  If  there  be 
SQch  Incmslstency,  wbereln  It  Is  a  matter  of 
Importance  as  affecting  the  questions  before 
ns.  fnbe  ota^lectlons  on  this  score  as  made 
are  not  well  groonded.  We  are  not  Informed 
by  the  pleadings  of  any  ^illegality"  either  In 
Act  Na  6  of  the  Bctra  Session  of  1899  or  In 
Act  No.  12  of  1900.  Plaintiff  urges  In  gen- 
eral terms  that  the  election  at  which  the  tax 
was  levied  and  all  proceedings  thereunder 
were  null  and  void,  for  the  reason  that  It  was 
not  ordered,  held,  returned,  and  canvassed 
in  accordance  with  the  general  election  laws 
of  the  state,  nor  In  accordance  with  the  pro- 
Tlslons of  Act  No.  114  of  lOOa  He  does  not 
attenqit  to  voedty  In  what  particular  there 
was  a  departtire  fnun  the  provisions  of  the 
act  of  1900  and  prior  existing  laws  on  the 
snfajeet  of  these  spedal  elections,  nor  from 
the  reqidrements  of  the  general  election  laws 
of  the  state.  Section  1  of  Act  No.  114  of 
1900  declares  that  "the  dESlnage  district  may 
incnr  debt,  and  negotiate  n^otlable  bonds 
therefor,  irtiein  anthorlsed  to  do  so  by  a  vote 
of  the  majorl^  in  number  and  amount  of 
the  innperty  taxiMyers  gnallfled  as  electors 
under  the  constltntlon  and  laws  of  Uie  state 
voting  at  an  election  held  for  that  purpose 
afttt  doe  notloe  of  said  elecUm  given  by  the 
ineridoit  of  the  ptdloe  Jury  or  the  mayor  ot 
tile  municipality."  We  do  not  percdve  any 
IncoBsIstency  In  the  provisions  of  this  sec- 
tion of  the  act  with  those  of  prior  laws  on 
the  same  sut^ect-matter.  The  declaratlim 
made  in  the  seventh  section  of  the  act  that 
ttie  Sections  provided  for  Id  the  first  section 
should  be  held  under  the  general  election 
lawa  of  the  state  when  not  Inconsistent  with 
the  provisions  of  that  particular  act  was  not 
Intended  to  r^ieal  the  provisions  of  .  prior 
laws  oa  the  nibject  of  theee  special  electl<»ui, 
and  supersede  them  by  the  provisions  of  the 
general  election  laws  of  the  state,  but  to  re- 
tain In  full  force  the  provisions  of  existing 
laws  on  the  subject  of  special  elections,  and 
to  call  In  aid  of  them  such  provisions  the 
general  election  laws  as  mlj^t  be  needed 
to  cover  any  point  not  already  sppclally  cor- 
•red.  Tlte  section  In  qnestlon  was  not  a  re* 
psaling  and  superseding  section,  but  an  en- 


larging and  assisting  one.  We  are  of  tiie 
opinion  that  the  Judgment  of  the  dittrlel 
court  refusing  plaintiff's  appUcatton  and 
prayer  for  an  injunction  and  rejecting  Us 
demand  based  upon  the  reasons  assigned  by 
him  was  correct  No  action  Is  alleged  to 
have  been  telcen  by  tiie  defendant  board  to- 
wards Incurring  a  debt  or  Issuing  bonds  nn- 
dw  the  anQiorli7  conferred  npon  them 
through  the  election  held  on  the  9th  of  Oc- 
tober, 1900.  We  do  not  consider  that  the 
legality  or  Illegality  of  any  action  tidnn  1^ 
the  defendant  board  under  auttiorlty  ot  that 
election  is  an  Issue  In  this  case.  As  so  ex- 
plained and  understood,  the  Judgment  ot  the 
district  court  Is  hereto  afflrmed. 


(104  La.) 

PHABR  V.  GALL  et  al.   (No.  13,7S1.)» 
(Sapreme  Court  of  Louisiana.   Jan.  21,  1901.) 

EVICTED  VBNDSBl— DAMAGES-DISMISSAL  OF 
GUIM. 

1.  What  the  evicted  vendee  has  a  rtf^t  to 
elatm  a«aiu8t  the  seller  Is  the  rsstitntion  ol 
the  price  be  paid,  and,  in  addition,  the  value 
of  tne  truits  and  revenues  which  he  has  bcea 
eompelied  to  return  to  the  true  owner,  the  coots 
of  the  eviction  and  warranty  proeeedlnes,  aad 
SQch  other  damages  as  he  may  have  soffiered. 

2.  But  the  only  effect  of  hia  claiming  above 
and  beyond  these  shotild  be  the  redaction  of  his 
demand  to  what  the  law  permits  him  to  claim, 
Bot  the  dismissal  ot  his  entire  demand. 

(SyiiaboB  bj  tiie  Court.) 

Appeal  from  Judicial  district  court;  parish 
of  Iberia;  T.  Don  Foster,  Judge. 

Actitm  by  Ellaa  A.  Pharr  against  Jasper 
Qall  and  others.  Jndgmmt  for  defendants, 
and  plaintiff  appeals.  Reveiaed. 

Andrew  Thorpe  and  Thomas  H.  Thori>e, 
for  appellant  Brouasard,  Dulaney  &  Don- 
bar,  for  appellees. 

BLANCHABD,  J.  Plaintiff  appeals  from  a 
Judgment  sustaining  an  exception  of  no  caose 
of  action  and  dismissing  his  suit  The  sub- 
stantial allegations  of  bis  petition  are:  That 
in  1S78  he  purchased  from  Jasper  Gall,  with 
full  warranty  against  eviction,  the  undivided 
half  of  a  certain  lot  of  ground  for  the  price 
of  $4,000  caah  paid,  and  went  into  posses- 
sion. That  in  1882  be  purcliased  of  defend- 
aut  Jasper  Gall,  with  like  warranty,  another 
lot  of  ground  for  the  price  of  $300  cash  paid, 
and  went  into  possession.  That  the  lots  of 
ground  so  purchased  by  bbn  were,  at  the 
date  of  the  purchases,  the  property  of  the 
marital  community  of  acquets  and  gains  then 
existing  between  the  said  Gall  and  his  wife. 
Mrs.  Frances  Rlggs.  That  Mrs.  Frances 
Riggs,  wife  aforesaid,  by  public  act  ratified 
said  sales,  and  renounced  in  favor  of  the  pur- 
chaser all  her  dotal  and  paraphernal  rights 
in  said  property,  as  well  as  her  rights  therein 
as  spouse  In  community.  That  Mrs.  Frances 
BIgga,  wife,  etc.,  died  in  1SS8,  leaving  five 
children,  the  Issue  of  her  marriage  with  Ja»- 

>  Rchaarlog  a«iil«d  FsbmaiT  U.  IIH*'  t 
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per  GoU.  and  tlut  these  heirs  of  here  accept' 
cd  ber  mueailon  uneondtttoiiBUy.  ttat  la 
1S05  thtt  pnwert7  ao  pnrchauA  My  him  (pett- 
tloiiH)  wn  Belaed  wodw  a  wilt  of  fieri  £k- 
das  In  enentlon  oS  a  Jndsment  recorded 
againet  JaipCT  Gall  Lndm  D.  ^^>kliia,  afr 
verttud  for  sale,  aold  by  the  sheriff,  and  ad- 
judicated to  Hopkins,  the  seisins  creditor. 
That  the  ladgment  of  Hopkins,  under  which 
this  sale  waa  made,  was  for  |9,000^  and  It 
recognised  and  ordOKd  enforced  a  special 
mortgage  on  ttae  pnq^er^  consented  to  hj 
JtMj/tx  Gall  iB  faTor  of  said  Hcpkfias  In  Jvne^ 
1878,  and  ioiy  roistered  of  that  date  In  the 
mortgw  records.  That  by  this  proceeding 
taken  ta  the  salt  ef  Hopkins  against  Oall 
petitioner  waa  evicted  from  the  property,  and 
was  compelled  to  r^mrcbase  same  from  Hoih 
kins,  the  adjndlcatee,  which  he  did  in  Decem- 
ber, U80,  for  the  price  and  sum  of  (8320.08 
Gsah  paid.  That  Jasper  Gall  and  the  heirs  of 
Jifrs.  Vrnnces  Biggs,  his  deceased  wife,  are 
reaponalble  for  the  damages  and  loss  sn» 
talned  by  him  by  reason  of  tbe  erlctloa 
aftoresald,  and  thst  the  snm  of  snch  damage 
and  loea  is  tbe  96,3aOj06,  wtalcb  la  the  amoont 
he  paid  Hopkins  in  the  pnrcbase  of  tbe  prop> 
erty-  The  prayer  of  bis  petition  la  for  judg- 
ment against  deCendaats  In  tbe  proportloDS 
legally  due  by  tbem  for  tiie  sum  <a  18,32006; 
with  legal  Interest  thereon  from  tbe  date  oi 
tbe  sale  by  Hofddns  to  bim.  Tbe  exceptlim 
of  no  cause  of  action  Is  predicated  apon  the 
theory  that  plaintiff  should  hare  sued  spe- 
cifically tw  tbe  retutn  of  tbe  punAaee  i^oe 
paid  by  blm  to  Gall  for  tbe  pn^wtlea  In  1878 
and  1882,  which  amount,  In  tbe  aggregate, 
was  $1,800.  It  la  urged  that  be  has  no  right 
of  aetlM  to  reoorer  tbe  amount,  (8,320.06, 
which  be  paid  Hopkins  tar  the  property  la 
December,  1896.  Tnie,  Ber.  GIt.  Code,  art 
2G06k  dedarea  tbat  tbe  evicted  vendee  baa  a 
right  to  claim  against  tbe  eellw  tbe  restitu- 
tloa  of  the  price  be  paid  bim.  He  mi^  also 
dalm  eC  htan  the  ralne  of  tbe  fruits  and  reve- 
nues, when  be  has  been  compelled  to  return 
than  to  tbe  ownor  who  evicts  him;  also  ail 
the  coats  occasioned,  either  by  the  suit  In 
warranty  on  tbe  part  of  the  buyer  or  by  that 
brought  by  tbe  original  plaintiff;  also  the 
damages,  when  he  has  suffered  any,  besides 
the  price  be  has  paid.  These  constitute  the 
measore  of  the  redress  he  may  aeeic  against 
hta  vendor.  If  he  claim  more,  bis  demands 
will  be  reduced  to  what  the  law  allows  him. 
Bat  because  he  claims  more  it  should  not  op- 
erate the  dismissal  of  his  action.  Here  the 
plaintiff  lays  claim  to  the  amount  he  saw  fit 
to  pay  Hopkins,  the  evicting  mortgagee,  for 
a  new  title.  This  amount  Is  largely  in  ex- 
cess of  the  snm  he  originally  paid  Gall  for 
the  prc^rties.  But  tbe  greater  Includes  the 
less;  and  If  he  may  not  recover,  on  bis  de- 
nund,  the  larger  sum  be  seeiiB,  be  may  yet 
recover,  in  tbe  suit  as  brought,  what  he  did 
pay  Hopkhis,  together  with  the  other  inci- 
dentals enumerated  In  Bev.  Civ.  Code,  art 
2506k  If  so  be  be  can  malce  out  a  case  for 


tbe  snme  on  the  proof  to  be  administered. 
It  Is  the  faet  of  eviction  wbkfa  gives  the 
piatattUE  a  right  of  action.  AU  ttae  facts  an 
given  In  bis  petition,  and  under  bia  allegsp 
tlons  be  may  adsslnlster  proof  of  tbe  amount 
be  paid  GaU.  and  also  ttae  amount  be  paid 
Hiwklns  for  tbe  present  tttie  voder  i^dch 
be  holds.  He  may  be  entitled,  uodor  the  law* 
to  a  Judgment  for  tbe  forma,  and  not  enti- 
tled to  a  Judgment  fnr  tbe  lattexL  l^ie  only 
result,  tbei^ore.  of  his  ^riwiminy  the  larger 
amount  he  paid  Hopkins  shonld  be  tbe  cut- 
ting down  of  bis  demand  to  tbe  smaller  sum 
he  paid  GalL  It  Is  nowhere  ssld  in  the  law 
that  the  penalty  of  claiming  more  dian  may 
be  proved  to  be  dne  la  dismissal  of  tba  entire 
demand  and  denial  of  ft  hearing.  We  will 
add,  however,  that  it  were  better  form  and 
bett»  practice  for  tbe  plaintiff  to  have  sued 
specifically  for  the  return  of  fbe  pnrchaae 
price  he  paid  Gall,  together  wltii  such  de- 
mand, setting  forth  the  same,  as  be  may 
have  for  frulto  and  revenues,  for  costs  oc- 
casioned blm  by  tbe  evlctlcm,  and  for  sndi 
damages  as  he  may  have  suffered.  It  Is  or- 
dered and  decreed  that  tbe  Judgment  appea^ 
ed  frmn  be  av<Med  and  terased.  and  tbat 
the  cause  be  remanded,  and  reinstated  on 
the  docket  of  the  court  a  qua  for  further  pro- 
ceedings In  due  course;  coets  of  botb  conrti 
In  this  behalf  to  be  bone  by  defendants  and 
appellees. 

(104  La.) 

BCILLA.UDON  et  al.  v.  GALLAGHEB. 
(No.  13,370.) 
(Supreme  Oourt  of  LoaUana.   Jan.  7,  IDOIO 

TAX  8AL.B-VALIDITY— RIQHTS  OF  PUBCBASBR 

—PRESCRIPTION. 

1.  The  sole  of  property  for  taxes,  based  upon 
an  Bssessmeut  and  other  proeeediDga  prior  to 
1800,  in  the  name  of  a  dsM  man.  Is  noil. 

2.  A  tax  adjndicatee,  under  Act  No.  82  of 
18S4,  who  falls  to  pay  the  taxes  for  1880  and 
subsequent  years,  asanmcd  by  him,  acquires  no 
tttie,  and.  If  he  takes  possession  of  tbe  propeP> 
ty,  Is  a  possefwor  in  bad  faith,  in  whose  favor 
the  prescription  of  10  years,  under  Rev.  Civ, 
Code,  art.  3479,  does  not  ran. 

8.  The  prescription  of  three  yean,  nnder  Act 
No.  106  of  1874,  does  not  cure  such  radical  de- 
fects as  those  above  indicated,  nor  does  the 
prescription  of  five  years,  nnder  Bev.  Gtv.  Cod^ 
art.  8G43. 

Blanchard,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

Action  by  Clara  J.  Miliaudon  and  others 
against  Peter  Gallagher.  Judgment  for  de- 
fendant, and  pbiintiffs  appeaL   Reversed.  - 

Keman  &  Qowlasd.  for  appellants.  BL 
Howard  McCUeb,  Emlle  Pomes,  and  Arthur 
B.  Leopold,  for  appdlee. 

Statement  of  tbe  CasSb 

MONBOB,  J.  This  Is  an  action  to  annul  a 
tax  title,  and  to  have  tbe  i^alntlffs  decreed  to 
be  the  owners  of  two  squares  of  ground  In  New 
Orleans.   It  Is  admitted,  and  otbenrisft  estab- 
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llthed.  tbat  tbe  plalntlffB  an  the  wAe  nirrlvliig 
btixa  ot  Jeanne  Baptlste  Jeannln;  that  said 
Jeannln  acquired  the  ^ttpetty  In  questlw  Iqr 
pnrchase  in  1886,  and  continued  to  own  It  lUDh 
til  1868,  when  be  died;  that  tala  Buccesdon 
was  opened  In  the  late  Secimd  district  court 
tor  the  pariah  of  Orteans  In  1866;  and  that 
Oie  names  of  hia  heirs  were  placed  on  record 
In  said  proceeding,  but  that  no  formal  judg- 
ment putting  them  In  posaesslon  has  ever  been 
registered  in  tiie  couTeyance  oSlce.  In  1886 
the  two  squares  in  queatJon  were  advertised 
for  sale,  under  Act  No.  82  of  1884.  as  tbe 
property  of  J.  B.. Jeannln,  for  the  taxes  of 
1876,  1877,  and  1878,  assessed  in  that  name, 
and  upon  June  20, 1888,  they  were  adjudicated 
to  Domingo  Negrotto,  Jr.,  for  (me  dollar  each. 
Thereafter,  In  1888,  Negrotto  transferred  his 
claim  under  tiie  adjudication  to  the  Western 
Land  ft  immigration  Company,  to  which  com- 
pany the  tax  collect  assumed  to  execute  a 
deed,  and  said  company,  In  the  f(dlowlng  year, 
conv^ed  tiie  aald  squares  to  the  trustees  of 
the  Land  Trust  of  Indiana,  who  conTeyed 
ttiem  to  other  trustees  of  the  same  trust,  by 
whom,  in  1886,  they  were  conveyed  to  Gal- 
lagher, the  inresent  defoidant  It  is  adndtted 
that  the  taxes  from  ISSt  to  date  have  been 
paid  by  the  land  trust  and  its  authors,  but  it 
does  not  appear  that  tiie  adjudlcatee,  under 
Act  No.  82  ot  1884.  or  hia  transferees,  have 
ever  paid  the  taxes  from  1879  to  188S.  Incln- 
Blve,  which,  under  the  act  mentioned,  were  re- 
quired to  be  paid  aa  a  condition  precedent  to 
flu  vestiture  of  tide.  The  plaintiffs,  Mrs. 
Qara  J.  UlUaudon,  Mr&  Francois  Delbert, 
Pierre  Ulysee  Jeannln,  and  Etienne  Angusto 
JeaniUn,  attack  tbe  titie  of  the  defendant  up- 
on the  grounds  (1)  that  the  tax  sale  from 
which  the  titie  Is  derived  was  baaed  njfoa 
assessments  and  proceedings  In  the  name  of 
a  dead  man,  and  was  therefore  null  and  void; 
CE)  tbat  no  notice  was  given  to  petitioners, 
who  were  the  owners,  to  the  succession  ot 
J.  B.  Jeannln,  of  the  intended  sale;  (S>  that 
neither  tiie  adjudlcatee  not  his  transferee 
has  complied  with  the  law  under  which 
said  sale  was  made,  1^  paying  tlie  taxes  re- 
quired to  be  paid  as  part  of  the  purchase 
price,  and  hence  would  have  acquired  no  ti- 
tle, even  had  tbe  property  been  properly  as- 
sessed and  advertised.  To  this  defendant  an- 
swers, setting  up  titie  derived  In  the  manner 
as  hereinbefore  stated,  and  pleading  the  pre- 
scription of  three,  five,  and  ten  years. 

Opinion. 

We  are  unable  to  differentiate  this  case 
from  those  in  which  It  has  been  held  that 
assessments  and  other  proceedings,  culminat- 
ing In  the  sale  of  property  made  and  conduct- 
ed In  tbe  name  of  a  dead  man.  have  no  war- 
rant In  law,  and  convey  no  title.  Stafford  v. 
Twitchell,  33  La.  Ann.  520;  Jackson  v.  Wren, 
86  La.  Ann.  816;.  Keams  v.  Collins.  40  La. 
Ann.  453,  4  South.  498;  Edwards  v.  Falrex. 
47  La.  Add.  170,  16  South.  736;  Walsh  v.  Ha- 
rang.  48  La.  Ann.  964,  20  South.  202;  GucuUa 


T.  Lnmber  Co.,  49  La.  Ann.  1446,  22  South. 
409;  Kohlman  v.  Olandl,  62  La.  Ann.  TOO.  27 
Sooth.  116.  In  tiie  cases  to  whI<A  we  are  re- 
ferred by  the  counsd  for  the  defUtdant  sm 
supporting  B  diflterent  view  <State  v.  Batt, 
40  Ls.  Ann.  682,  4  South.  406;  Palmer  r. 
Board.  42  la.  Ann.  1122,  8  South.  487;  Pres. 
cott  v.  Payire,  44  La.  Ann.  956,  11  Soutii. 
140;  Augnsti  V.  Bank,  40  la.  Ann.  520,  15 
South.  74;  Denegre  v.  Buchanan,  47  La.  Ann. 
1169.  18  Bontb.  601),  there  ware  liring  per- 
sons, or  existing  entities,  to  represent  the 
names  In  which  the  property  was  assessed, 
and,  those  names  sppearing  on  the  books  of 
the  conveyance  ofllce.  It  was  held  that  It  was 
no  part  of  the  duty,  as  It  was  not  'vrithin  tiie 
power,  of  the  sssessors  and  collectors,  to  de- 
termine, as  between  such  apparent  owners 
and  other  dalmants,  in  whom  the  legal  title 
was  vested.  Tliese  cases  do  not  cnifllct  with 
the  Jurisprudence  as  embodied  In  the  cases 
first  above  cited.  Upon  the  6tiier  hand,  cases 
arising  since  1890  stand  on  a  different  foot- 
ing, by  reason  of  the  provision  of  the  Acts 
Nos.  100  and  1¥>  of  the  sesirion     that  year. 

It  Is  not  claimed,as  tar  as  we  are  aUe  to  dis- 
cover, that  the  conditions  of  Act  No.  82  of  1884, 
requiring  payment  of  tiie  ta^»  due  subse- 
quent to  the  adoption  of  the  constitution  of 
1879  and  prior  to  the  adjudication,  have  been 
comidled  with.  Oonnset  for  defendant  say. 
In  their  brief,  that  this  difficulty  Is  met  by 
the  decision  of  this  court  In  tiie  matter  of 
BlUgeiy  V.  Land  Trust  48  La.  Ann.  800,  19 
South.  820,  In  which.  It  la  said  the  coun- 
sel, this  court  sustained  a  decialon  ot  the  cir- 
cuit court  of  tbe  United  States,  decreeing  the 
ta«s  In  question  to  have  been  ocUngnlshed, 
and  relieving  the  property  of  the  Inscriptions 
therefor.  It  is  true  tbat  In  the  esse  cited 
this  court  did  hold  that  a  cwtaln  Judgment 
rendered  by  the  drcult  court  of  the  United 
States,  concerning  taxM  on  property  adjudi- 
cated to  Domingo  Negrotto,  Jr..  and  by  him 
conveyed  to  the  Western  Land  ft  Improve- 
ment Company,  was  Mndlng  between  the  par- 
ties thereto  and  their  vendeea  and  assigns. 
Tbe  oi^nlon  In  that  caae  does  not  Identify  any 
property,  however,  and  from  the  certified 
copy  of  the  pleadings  and  decree  in  a  certain 
case  from  tbe  circuit  court  which  we  find  In 
the  record,  and  which  Is  said  to  be  the  one  re- 
ferred to  In  tbat  opinion,  it  appears  that  the 
matter  did  not  concern  the  property  here  in 
controversy,  but  related  entlr^  to  other 
squares  and  parts  of  squares.  It  is  well  set- 
tied  that  under  such  clrcomstances,  no  titie 
passed  to  the  original  adjudlcatee,  and  It  fol- 
lows that  be  could  have  transferred  none  to 
his  transferee.  State  v.  Tax  Collectors,  42 
La.  Ann.  677,  7  South.  796;  Bemick  v.  Lang, 
47  La.  Ann.  914,  17  South.  461;  Johnson  v. 
Hartinez,  48  La.  Ann.  63,  18  South.  909; 
Kohlman  v.  Glaudl,  62  La.  Ann.  700,  27 
South.  118. 

The  prescription  of  three  years,  set  up  by 
the  defendant  under  the  act  of  1874,  does  not 
cure  such  radical  defects  in  title- as  are  here 
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loTolTed.  Parish  of  Concordia  r.  Bertron.  46 
La.  Ann.  868^  15  Sonth.  00;  Johnson  t.  Mar- 
tines.  48  lA.  Ann.  62.  18  Bonth.  909;  Mar- 
mion's  Heirs  t.  HcPeak.  &1  La.  Ann.  1681,  M 
SoaOu  876;  Kohlman  t.  Glandl.  52  "LtL  Ann. 
700^  27  South.  116.  Stm  leas  does  the  loe- 
acriptlfni  of  fire  yean,  wfaldi,  hy  the  tenns  of 
the  law  {Rev.  Civ.  Code,  art  8643),  applies 
only  to  informalltteB.  Tba  prescription  of 
ten  yeaza,  under  Rev.  Gy.  Code,  art  8479, 
**mn8t  be  supported  by  c<HrpoTeal  possession 
In  tbe  beginning,  after  whlcb.  If  It  bas  not 
been  Internipted.  It  may  be  preanrved  by  ez- 
tenial  nse  and  pnbUe  s^s,  announcing  the 
possessfff's  Intention  to  preserve  the  posses- 
aion  of  tbe  thing,  as  the  keeping  up  of  roads 
and  levees,  the  payment  of  taxes,  and  other 
similar  acts."  Chamberlain  t.  Abadle,  48  La. 
Ann.  589,  580, 19  South.  574. 

The  record  before  us  contains  no  evidence 
going  to  show  actual  possession  by  tbe  de- 
fendant or  tale  antbora  at  any  time.  But 
even  If  it  were  otherwise^  and  It  appeared 
that  Negrotto  took  posaesalon  June  20,  1886, 
before  any  deed  was  executed,  and  upon  tbe 
faitb  of  the  adjudication,  be  did  so  knowli^ 
that  he  had  not  paid  the  taxes  whldi  the  law 
required  should  be  paid  as  a  condition  preced- 
ent to  ttie  veatttnte  of  title,  and  brace  be 
was  a  possessor  In  bad  faith;  and.  If  It  be 
conceded  that  his  transferee  was  a  posse Bsor 
in  good  faith,  neverUielesa  tbe  possession  had 
not  lasted  10  years  vhrai  ttis  suit  was  filed, 
since  the  deed  to  the  Western  Land  Company, 
as  transferee  of  Negrotto^  bears  date  Decem- 
ber IS,  1888^  whereas  this  suit  was  filed  De- 
cember 12,  1888.  It  is  therefore  ordered,  ad- 
Judged,  and  decreed  that  the  judgment  %p- 
pealed  tttm  be  annulled,  avoided,  and  revers- 
ed, and  that  there  now  be  judgment  In  favor 
of  tbo  plaintiffs.  Mrs.  Clara  J.  MlUaudon, 
bom  Jeannln,  irife  of  Clement  01  UUlaudon, 
Pierre  Ulysee  Jeannln,  Mrs.  Widow  Francois 
Detbert,  Ixmi  Jeannln.  and  Etienne  Ai^rnste 
Jeannln.  and  against  tiie  defendant,  Peter 
GaQagber,  decreeing  said  plaintiffs  to  be  the 
owners  of  the  property  desolbed  In  the  peti- 
tion, and  annnlilng  and  canceling  Uw  tax  ad- 
judication ot  said  property  to  Domingo  Ne- 
srotto.  Jr..  oi  date  June  20,  1886,  as  also  all 
subsequent  conveyancea  deriving  from  said 
adjudication.  Including  the  title  set  l^»  the 
defendant,  Peter  Oalla^er,  and  authorising 
the  eancdlatitm  of  tbe  same  from  the  conv^- 
ance  ofBee.  It  Is  f  nrther  ordered  that  the  de* 
feudant  pay  the  costs  In  both  courts. 

BIAXCHABD,  J.,  dissents,  holding  the  tax 
title  sufficient. 

On  Application  for  R^earlng. 
<Feb.  18,  1901.) 
BBEAUX,  J.  The  appllcaU<m  tat  rehear- 
ing is  refused,  but  the  decree  heretofore 
handed  down  Is  amended  so  as  to  reserve  to 
defaklant  tbe  right  to  dalm  against  platai- 
tiflCs,  and  against  tbe  pn^crty  in  questhm,  n- 


Imbnrsement  for  taxes  assessed  against  the 
propmy,  not  paid  by  plaintiffs,  but  paid  bj 
dtfendant  and  the  authors  of  bis  title. 

BLANCHAKD,  J.,  dissents,  holding  the 
tax  titie  snffident  In  law.  and  tiiat  tbe  i*' 
bearing  applied  for  should  be  granted. 
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SOLANAS  V.  LOPIN.    (No.  18,60a)i 
(Supreme  Ooort  of  Lonisiaoa.   Jan.  24,  19(KL) 

ASSAULT-^CnON   FOR  DAMAOEB-CONDONA- 

TION. 

Where,  In  an  action  for  damages  for  In- 
Jariei  resaltlDg  from  ao  assault  committed  by 
a  woman  upon  a  man  who  bad  been  her  para- 
monr,  and  who,  while  occupving  those  rela- 
tions, had  eloped  witb  her  minor  daochter.  It 
appears  that  fie  bad  thereafter  Indnced  her  to 
assnme.  npon  occasions,  her  former  relations 
with  him,  assartng  her  that  bis  suit  for  dam- 
ages would  be  dismissed,  the  offense  commit- 
ted b;  the  woman  will  be  held  to  have  been 
condoned  In  so  far  as  concerns  such  action)  and 
the  same  wlU  be  dismissed: 
(Syllabas  br  the  Court.) 

Appeal  from  civil  district  court,  parish  ef 
Orleans;  George  H.  Tb&trd,  Judge. 

Action  by  Frederico  L.  Solanas  against 
Elise  B.  Lupin.  Judgment  for  defendant, 
and  plaintiff  BEipeals.  Affirmed. 

Arthur  J.  Peters;  f(w  ai^ellant  Albert 
Yoorhles,  for  appellee. 


MONBOB,  J.  This  is  an  action  In  dam- 
ages for  personal  Injuries.  The  plaintiff  al- 
leges that  he  was  passing  along  a  public 
street,  on  his  way  to  bis  business,  when  be 
was  attacked  by  tbe  defendant,  who  had 
been  lying  in  wait  for  him.  and  who  fired 
upon  him  with  a  pistol;  that,  by  the  first 
Biiot,  he  was  struck  in  the  shoulder,  and  fell 
to  the  ground;  and  that  tbe  defendant  fired 
twice  more,  striking  bim  In  the  wrist  and  hip, 
and  that  she  would  have  continued  the  at- 
tack, and  would  probably  have  killed  him, 
but  for  the  Interference  of  third  persons. 
He  alleges  that  be  has  been  damaged  to  the 
ffictoit  of  tl,000,  by  reason  of  loss  of  time 
and  poslUoD.  expenses,  etc.,  resulting  from, 
and  necessitated  by,  his  Injuries,  and  be 
claims  the  further  sum  of  S4,000  as  exempla- 
ry damages.  Tbe  defendant  pleads  tbe  gen- 
eral denial. 

The  evidence  In  the  record  sustains  the 
averments  of  the  petition  as  to  the  circum- 
atances  of  the  attack  upon  the  plaintiff,  but 
makes  it  plain  that  be  grossly  exaggerates 
the  extent  of  bis  Injuries  and  damage.  He 
received  no  wound  whatever  In  the  hip.  and 
the  wound  In  the  shoulder  is  characterized  as 
a  "scratch"  by  the  attending  physician,  who 
was  examined  as  a  witness  in  his  behalf, 
while,  as  to  the  wound  In  the  wrist,  the 
same  physician  says:  "Very  superficial 
wound  In  the  wrist;   •  *   •  merely  a  flesh 
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mnnd.  Q.  Would  ft  wouikl  like  that  Inter- 
fere with  its  oae  [1.  e.  tbe  use  of  the  wrist]? 
A.  No;  I  don't  think  It  would;  It  would 
for  the  first  two  or  three  days,  but  after  that 
it  would  not  Interfere  at  all.  Q.  Did  70a  or 
aot  conatder  the  wound  of  Mr.  Bolanas  seri- 
ous? A.  No,  Blr."  The  tokdency  of  the 
plaintiff  to  magnify  hts  Injuries  la  further  Il- 
lustrated by  the  fact  that,  although  he  la 
shown  to  be  a  younc  nuu  (baTlng  been  about 
2S  years  of  age  when  the  shooting  took 
place),  and  although  his  wounds  c<»isl8ted 
at  a  scratdb  on  the  shoulder  and  a  super- 
Actel  flesh  wound  In  tiie  wrist,  he  fell  to  the 
gnrand.  and  believing,  or  pretending  to  be- 
IfeTe^  that  he  was  unable  to  walk,  preTalled 
on  two  negro  men  to  carry  hlin  to  his  home 
In  th^  arms.  His  disposition  to  exaggerate 
the  less  and  damage  sustained  is  equally 
manlfeit  He  says  that  he  was  laid  up  for 
■ine  days  in  bed;  that  he  loat  his  plaee,  and 
was  unable  to  work  or  to  find  employment 
for  four  months;  tlut  his  doctor's  bill  waa 
$23  or  ¥36;  that  Out  value  of  the  time  lost 
by  him  was  t250;  and  that  be  estimates  hlf 
bill  tor  drugs  and  for  oxtra  care  at  f  DO  or 
$60.  We  And  no  reason  whatever  for  bis 
having  gone  to  bed  «  account  of  hla  wounds, 
and  still  less  for  his  stayii^;  there  tat  nine 
days,  nor  can  we  understand  why  his  drug 
bills  and  the  extra  care  and  attention  should 
be  estimated  at  $50  or  $60.  Conceding  that 
the  wound  In  the  wrist  might  have  produced 
some  soreness,  and  might  have  made  It  in- 
1  omvenleot  for  him  to  do  tibe  work  of  a 
stenographer  w  a  typewilt«  for  a  few  dayi^ 
<a  even  weeks,  the  pretense  that  he  was 
Inc^dtated  tot  four  montha  is  lusnffldently 
aqpported  by  evidence,  and  It  bi  untrue  that 
he  lost  his  place,  in  which  be  wa|  rectivlng 
$65  per  month,  on  account  of  bis  wound. 
The  phydcian  i^ves  some  negative  testimony 
to  the  effect  that  his  bill  (which  does  not 
mpeor  to  have  been  paid)  might  have  been 
$23,  and  to  that  extent  corroborates  the  tes- 
timony ot  the  plaintiff.  It  also  appears  ^hat 
the  lOalntlff  lost  snne  little  time,  and  suf* 
tered  some  slight  Inconvenience;  and  qp- 
m  this  basis,  if  there  was  nothing  mwe  to 
be  said,  he  would  be  entitled  to  recover  ae> 
tual  damages,  to  whl<A  something  would  be 
added  by  way  of  punlahment  to  the  d^end- 
ant  ai^  of  wambig  to  othen.  But  the  whole 
story  has  not  been  told.  It  appears  from  the 
record  that  the  plaintiff  was  the  paramour 
of  the  defendant  for  several  yeara,  under 
circumstances  which  might  wdl  have  justi- 
fied her  in  believing  that  he  would  marry 
her,  but  that  Instead  of  doing  -so  he  Induced 
her  minor  daughter.  17  years  of  age,  who 
was  living  In  the  house  with  her  mother,  to 
elope  with  and  marry  him,  and  that  the  de- 
fendant was  so  wrought  up  1^  the  situation 
In  which  she  found  herself  that  she  attempt- 
ed her  own  life,  by  shooting  herself  through 
the  breast,  near  the  heart,  aa  a  consequence 
of  which  she  was  cmihied  In  the  hovltal 
for  sevoal  weeks.  It  further  wmus  that. 


after  hia  marriage  with  defendant's  daugh- 
ter, the  plaintiff  fell  Into  a  duperate  strait 
concerning  a  certain  gam  of  moony,  for  lack 
of  wltlch  he  was  tbreateaiiif  suldde,  and 
that  by  means  of  such  threats,  to  which 
were  added  supplications,  the  defendant  waa 
induced  to  go  to  bis  relief  and  furalab  the 
required  sum.  but  that  when,  needing  the 
money  herself,  she  demanded  Its  return.  It 
was  not  forthcoming,  and  she  was  obliged 
to  Iving  a  suit  for  its  recovery;  that  she  ob- 
tained Judgment  against  the  i^alntlff  In  the 
city  court,  but  was  unaUe  to  realise  on  it; 
and  that  eventually,  upw  the  advice  of  hla 
counsel,  the  plaintiff  authorteed  a  propoei- 
tioa  to  be  made  for  tbe  paymoit  eC  said 
Judgment  la  monthlj  InataUmenta.  The  de- 
fendant  claims  that  pndlng  negotiations  up- 
on that  subject,  and  la  connectloD  therewith, 
she  was  ciiarged  by  her  counsel  with  the  de- 
livery of  a  letter  to  tbe  plalntifE,  and  that 
Bhe  was  waiting  to  deUvor  It,  but  that  tbe 
plaintiff  had  beea  in  the  habit  of  passing 
her  house  and  smiling  satirically,  and  Jeer- 
ing at  her.  and  that  when  he  anieared  with 
a  smile  of  that  descriptioB  on  his  face  she 
waa  driven  to  frenzy,  and.  rushing  to  her 
washstand,  took  her  pistol  tram  tbe  drawer, 
and  ahot  him  Instead  of  deUverlng  the  letter. 
That  the  defendant  had  been  drlrai  to  frenxy 
is  easy  to  belteve,  and.  altliough  ahe  may  have 
become  quieter  as  time  were  on,  it  can  read- 
ily be  understood  that  the  pendency  cC  tiK 
litigation  referred  to  was  calculated  ts  re- 
vive hw  excitement  and  fan  it  into  blase 
at  any  uKmoent  TJaikx  soeh  drenmstance^ 
any  damages  which  might  be  recovoaUe 
against  her  would,  in  any  event,  be  mitigated 
to  attenuation  by  the  vile  misconduct  ot  tbe 
plaintiff,  operating  so  lai;gely  as  the  coatrlb- 
udng  cause.  But  the  whole  story  baa  net 
yet  been  told.  Th«e  Is  evidence  godng  to 
show  that  during  the  year  1898,  montfas  after 
the  Institution  of  this  suit  the  pUlntUt  «& 
nu»e  thim  one  occasion,  vWted  the  taouae  of 
the  doBmdant,  at  night,  and  was  permitted 
by  her  to  reenme,  temporarily,  his  fermer  re> 
latiras,  and  that  he  expressed  contrition  for 
what  had  been  done,  and  assured  her  that 
this  suit  would  be  dtanlssed.  This  astound- 
ing devekvniait  is  su^Kirted  by  tiie  testi- 
mony of  tlw  defendant,  whUe  tliere  Is  some 
doUal  of  the  tacts  by  the  plalntlCL  Bat  tbe 
testimony  of  the  defendant  Is  cwmAmratsa 
In  Important  particulars  by  that  ot  anoOer 
witness,  a  cousin  of  the  plaintiff,  who  vras 
not  even  cross-examined,  and  who  Is  not  Im- 
peached in  any  way.  We  can  aee  no  reaatm, 
therefore,  for  not  accepting  tbe  deCendaslfa 
statement  as  the  truth.  Under  these  drcum- 
stances,  and  while  It  further  appears  from 
the  evidence  in  the  record  that  the  defend- 
ant was  prosecuted  criminally  fa:  the  as- 
sault upon  the  plaintiff,  and  was  convicted 
and  pardoned,  we  are  of  oplnlfm  tittt,  aa  to 
any  dvll  dalm  for  damages,  tiie  idalutlS 
must  be  hdd  to  have  condoned  tiie  offenae 
by  hla  sobsequHit  conduct,  and  heuoe  that 
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the  demand  Iwitia  Kt  up  was  properl7  re- 
jected. The  Jndi^nait  i^pealed  Czom  Is  there- 
f oze  afllrmed. 
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NOSWOOD  T.  WIMBY..  (No.  13,708.)» 
(Supreme  Oourt  of  Louisiana.    Dec.  17,  1900.) 

appsal-juribdictionaij  amount— rboon< 
vbntional  demand— dismissal. 

1.  Ill  a  suit  for  the  possession  of  property,  tin 
TBJne  of  the  possessiOD  controls  tn  matter  of 
JarisdictioD. 

2.  The  judgment  was  sifoed  and  appeal  tak- 
en after  the  constltntion  of  1898  had  becooie 
the  organic  law  of  the  state,  main  de- 
mand was  for  less  than  the  lower  limit  of  the 
supreme  conrt*s  JnriBdiction.  The  reconyen- 
tlonal  demand  was  for  an  amount  aboTe  that 
limit.  The  judgment  rejected  the  main  de- 
mand, and,  in  part,  sustained  the  reconvention- 
tl  demand.  The  appeal  was  from  the  judg- 
ment allowing  an  amount  on  the  reconventiou- 
al  demand.  'Hie  constitution  of  1808  goTerna. 
The  court  of  appeal  has  jurisdiction  over  the 
main  demand,  and  it  follows  that  it  also  has  of 
the  reoonrentional  demand.  Tlie  appeal  ahontd 
have  been  taken  to  that  court,  and  not  to  the 
■Qpreme  court. 

3.  A  questloa  of  jurisdiction  ratione  materise 
may  be  considered  at  any  time  previous  to 
Judament,  and.  If  the  court  Is  without  Joria- 
dicuoDt  the  caae  will  be  diamlaaed. 

(Syllabua  bj  the  Court) 

AK)eaJ  from  jndielal  district  court,  parish 
of  AToyellea;  Adolpb  YbIbId  Coco,  Judge  ad 
Hoc. 

Action  by  Isaiah  D.  Norwood  against 
Tbomas  Wlmbr.  Judgment  for  dttfendant. 
and  piftof*^  appeals.  Diamlascd. 

base  D.  Wan.  for  appelant  Wnilam  H. 
Fetennan.  A.  3,  Lataq^  and  W.  B.  How- 
ard, tor  mpgtilet. 

On  Motion  to  Dismiss  the  Appeal 

BREATTX,  J.  Defendant  before  this  court 
mores  to  dismiss  the  appeal,  on  the  ground 
that  ttais  court  Is  without  Jurisdiction  ra- 
tione materlse.  The  laane  presented  by  this 
motion  lenders  It  necessary  to  make  a  sum- 
mary of  the  pleadings  and  the  facts.  Plain- 
tur,  appellant  here,  asks  for  judgment  In 
bis  petition,  decreeing  lilm  the  owner  of  a 
plantation  known  as  the  "Bank  Place,"  and 
that  the  defendant  be  ordered  to  vacate  and 
deliver  the  property  to  the  petitioner.  He 
avers  In  his  petition  that  the  defendant  was 
hia  lessee,  and  that  by  his  possession  depriv- 
ed him  of  the  rents  and  revenues  of  the 
prc^rty  for  the  year  1887,  amounting  to 
1400.  Plalntltr  also  avers  that  the  defend- 
ant agreed  to  buy  the  property,  and  to  pay 
^,000  for  It.  payable  In  stated  amounts.  The 
vendee,  Wimby,  bound  himself,  in  the  event 
of  his  failure  to  buy  and  pay  the  first 
amount  to  deliver  possession  of  the  place  to 
plaintiff,  Norwood,  on  the  ist  of  February, 
1807,  He  (Norwood)  obtained  a  writ  of  seq- 
uestration, and  the  property  was  sequester- 
ed. The  defendant  having  failed  to  furnish 
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bond  to  obtain  the  release  of  the  property, 
the  right  was  thereafter  exercised  by  the 
plalutifE,  who  furnished  bond  and  went  Into 
possession  of  the  property.  The  defendant, 
in  his  answer,  denied  the  averments  of  tbe 
plaintiff,  and  alleged  that  he  was  in  lawful 
possession  of  the  property,  and  entitled  to 
retain  possession  as  lessee  during  the  year. 
In  1898  plaintiff  and  defendant  entered  into 
an  agreement  to  dispose  of  all  difleruices 
and  disagreements  by  submitting  them  for 
decision  to  three  amicable  compounders. 
Tbey  failed  to  act.  Afterwards,  other  com- 
pounders were  appointed.  They  acted,  and 
found  that  an  amount  was  due  to  the  defend- 
ant on  hla  teconventional  demand.  Their 
award,  on  motion  of  defendant's  counsel, 
was  homologated,  and  became  the  judgment 
of  tbe  court  From  the  j'udg&ent  plaintiff 
prosecutes  this  appeal. 

The  attacks  on  the  award  of  the  board  of 
compounders  as  being  null,  and  the  asserted 
illegality  of  their  acts,  are  not  before  us  for 
decision,  as  we  are  concerned  only  with  tbe 
question  of  jurisdiction.  The  prayer  of 
plaintiff  la  broader,  and  extends  further  than 
tbe  allegations  of  his  petition  warrant  He 
alleges.  In  substance,  that  the  defendant  did 
not  liecome  the  purchaser  and  pay  the  i^ice, 
and  that,  in  consequence,  he  was  obliged  to 
deliver  the  property  In  accordance  with  tbe 
terms  of  the  agreement  The  petition  does 
not  aver  that  any  title  is  claimed.  The  body 
of  the  petition,  different  from  the  prayer, 
limits  the  action  to  one  for  possession.  The  ^ 
proceedings  filed  by  plaintiff  or  defendant  do 
not  set  forth  any  fact  going  to  show  that 
tbe  ownership  of  tbe  property  Is  at  all  at  Is- 
sue between  tbe  parties.  On  tbe  contrary, 
their  troubles  and  differences  begin  with  the 
lease,  and  with  defendants  promise  to  buy, 
and  are  all  more  or  less  connected  therewith. 
All  the  allegations  are  confined  to  the  one  Is- 
sue, i.  e.  whether  plaiotlff  was  entitled  to  the 
possession  be  claimed.  Plaintiff's  claim  is 
not  one  that  he  be  decreed  the  owner.  The 
defendant  does  not  deny  that  he  Is  the  own- 
er. It  follows  that  the  prayer,  which  can 
serve  no  purpose  In  the  litigation.  Is  not  to 
be  taken  Into  account  In  matter  of  jurisdic- 
tion. Tbe  suit  being  one  for  possession,  Its 
value,  and  not  the  value  of  tbe  property,  la 
the  test  of  jurisdiction.  State  v.  Richardson, 
46  La.  Ann.  133.  14  South.  OlS;  Lea  v.  Or- 
leans. 46  La.  Ann.  1414,  16  South.  456;  Bap- 
tist Church  V.  Dickinson,  62  La.  Ann.  704.  27 
South.  100;  Presbyterian  (jburcb  v.  Riedy, 
52  La.  Ann.  1353.  27  South.  888.  From  that 
point  of  view,  it  la  not  contended  that  the 
amount  involved  Is  within  tiie  jurisdiction  of 
this  court 

This  brings  us  to  a  consideration  of  tbe  ar 
gnment  of  plaintiff's  counsel  at  bar  In  sup- 
port of  the  position  that  this  court  has  juris- 
diction. The  Judgment  from  which  plaintiff, 
appealed  is  dated  March  23,  180a  The  order 
of  appeal  is  dated  June  90.  JSOa  Ths  ap- 
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peal  was  granted  retamable  to  the  court  on 
tbe  second  Monday  of  November  of  the  cur^ 
rent  year.  On  the  part  of  plaintiff  and  ap- 
pellant, the  contention  Is  that  the  prorlslons 
of  the  constitution  of  1S98  did  not  govern  In 
the  matter  of  this  appeal;  that,  as  relates  to 
jurisdiction,  all  appeals,  np  to  July,  1900. 
were  governed  by  the  constitution  of  1879; 
and  we  can  only  say  in  answer:  If  the 
court  of  appeal  was  limited  as  to  the  time 
when  the  article  In  qnestloa  was  to  go  into 
operation.  It  follows  that  the  limit  would 
necessarily  also  include  the  supreme  court 
within  its  terms.  We  do  not  take  it  that  by 
the  most  liberal  construction  It  is  possible 
to  arrive  at  the  conclusion  that  the  articles 
relating  to  the  courts  of  appeal  show  an  In- 
tention on  tb^  pajrt  of  the  convention  to  sus- 
pend the  operative  effect  of  article  95,  relat- 
ing to  Jurisdiction.  The  provisions  of  Const. 
189S,  art  99,  ordained  a  time  for  a  change 
In  the  court  as  theu  constituted.  This  bore 
no  reference  to  the  jurisdiction  of  the  court. 
One  Is  independent  of  the  other.  The  word 
"constituted."  as  used,  relates  to  the  officera 
who  presided  over  the  court,,  and  not  to  its 
Jariadtctlon.  They  were  the  "constituted" 
officers  under  the  prior  constitution,  and  re- 
mained In  office  by  special  provision  after 
the  new  coosUtntlon  bad  been  adopted.  This 
had  no  reference  to  the  court's  jurisdiction.— 
a  separate  matter  provided  for  In  other  arti- 
cles than  the  one  making  provision  for  the 
judges  to  remain  in  office  to  a  date  named. 
Article  95,  conferring  jurisdiction  on  the  ap- 
pellate court  when  It  has  jurisdiction  of  the 
main  demand,  and  necessarily  under  the  ar- 
ticle of  the  reconventlonal  demand,  must  be 
held,  under  the  terms  of  the  article,  to  have 
become  operative  immediately  after  the  adop- 
tion of  the  constitution,  for  It  contained  no 
provision  for  any  delay.  Other  articles  of 
the  constitution  are  equally  as  silent  regard- 
ing any  delay  on  this  point  All  these  ar- 
ticles, considered  with  reference  to  each  oth- 
er, give  rise  to  no  Inf^ence  that  one  of  the 
articles  regarding  jurisdiction— that  Is,  arti- 
cle 95— was  to  remain  Inoperative  for  a  time. 
As  to  effect,  the  language  Is  ss  direct  that  It 
was  to  be  operative  Immediately  after  adop- 
tion as  it  Is  in  any  other  article  of  the  con- 
stitution which  went  Into  Immediate  opera- 
tion. The  change  In  matter  of  appeal  Is  not 
one  of  which  plaintiff  can  have  any  right  to 
complain  on  the  ground  that  It  impairs  his 
rights.  Remedy  may  be  changed  if  the  right 
be  not  impaired.  A  change  in  matter  of  Ju- 
risdiction, as  relates  to  appeal,  was  held  to 
have  no  retrospective  operation,  although  It 
conferred  Jurisdiction  to  review  a  decree  ren- 
dered prior  to  the  passage  of  the  act.  Snth. 
St  Const  S  464;  Cassard  v.  Tracy,  52  La. 
Ann.  S35,  27  South.  368.  49  L.  R.  A.  272.  The 
court  being  without  jurisdiction,  the  appeal 
may  be  dismissed  after  three  days  have 
elapsed  within  which  appeals  may  be  dla- 
mlssed  on  motion.  For  reasons  assigned,  it 


is  ordered,  adjudged,  and  decreed  that  tbe 
appeal  be.  and  It  Is  hereby,  diBmlaawl,  at  ap- 
pellant's costs. 

a<H  La.) 

STATE  et  al,  v.  NEW  ORLEANS,  a  &  L.  B. 
00.    (No.  13,256.) 

(Supreme  Court  of  Louisiana.  April  2&,  1900.) 

RAILROAD-AID  GRANT  —  CONSTRUCTION  OB" 
ROAD  —  COMPENSATION  TO  STATE  —  BSTOP- 
PEI^PUBLIC  LANDS— RIGHT  OP  WAY— CHAR- 
TEH— AC  O  EPTAN  CE— RE  N  TAL. 

1.  Full  and  specific  notice  having  been  given, 
by  means  of  a  written  iostrumeot  filed  in 
the  office  of  tbe  secretai?  of  state,  that  the  de- 
fendant's author  claimed  to  be  the  transferee 
of  a  grairt,  made  by  legislative  enactment,  au- 
thorizing the  construction  of  a  railway  on  cer- 
tain public  lands,  and  the  free  use  of  said  lands 
for  that  purpose,  and  the  road  having  been 
thereafter  constructed  agreeably  to  such  notice, 
and  having  been  operated  for  23  years,  and  no 
demand  having  been  made  during  that  time  for 
compensation  for  the  use  of  said  land,  or  no- 
tice given  of  any  intention  to  make  such'  de- 
mand, and  no  time  liaving  been  afforded  to  the 
defendant  to  remove  from  tbe  property,  the 
state  is  estopped  in  an  action  to  recover  a  stip- 
ulated amount  per  annum  for  the  period  dar- 
ing which  defendant  has  exercised  or  may  ex- 
ercise the  right  of  way  in  question. 

2.  Act  Si  of  1882,  authorizing  the  building 
and  maintenance,  of  railroads  through  public 
lands,  is  a  declaration  of  the  public  policy  of 
the  state  on  that  subject,  and  la  so  far  applicap 
ble  to  a. road  in  existence  at  the  time  of  Ita 
adoption  as  to  prevent  a  recoveir  by  the  state 
for  the  use  of  the  right  ot  way,  in  the  absence 
of  additional  legislation  anthorising  the  de- 
mand. 

S.  The  legislature  has  sanctioned  the  build- 
ing of  a  railroad  on  the  baoJi  of  the  New  Oanal, 
but  should  it  appear,  in  a  proceeding  properly 
brought  that  the*  road  so  built  is  mamtalned 
and  operated  in  such  a  manner  as  to  Interfere 
with  the  effective  administration  and  use  of  the 
canal,  the  matter  would  be  a  proper  subject 
for  Judicial  inquiry. 

On  Rehearing. 

1.  Although  the  rights  under  a  legislative 
charter  may  not  be  complete,  because  of  nonac- 
ceptance  in  the  manner  reqaired,  and  although 
the  defendant  road  may  not  have,  in  manner 
required,  availed  itself  of  the  statute  authoriz- 
ing consolidation  of  corporations,  yet  it  is  not 
possible,  under  the  law,  for  the  state  to  obtain 
Judgment  which  wooid  have  the  effect  of  treat- 
mg  defendant  as  a  mere  trespsaser  owing  rent 
to  the  New  Basin  Canal  Oompany. 

2.  Legislation  has  given  special  sanction  to 
the  improvements  made,  and  deariy  shows  tiiat 
It  was  never  the  Intention  to  require  the  de- 
fendant to  pay  rental  for  the  maiv  yean  for 
which  rental  is  clsimed  by  the  New  Basin 
Canal  Company. 

8.  Without  reference  to  the  pleas  of  estoppel 
and  prescription,  as  a  matter  of  express  legis- 
lative intent  regarding  the  defendant,  the  New 
Basin  Canal  Company  is  not  the  creditor  of 
the  defendant  for  the  rental. 

4.  Whatever  right  the  state  has  to  ane  for 
exclusive  possession  and  occupancy  of  the  strip 
of  gronna  In  controversy  Is,  as  it  was  In  tiie 
former  opinion,  reserved. 

(Syllabus  by  the  Oonrt.) 

Appeal  ftom  drll  district  eoorb  pariah  of 
Orleans;  Thomas  a  W.  SUls,  Jndgft. 

Action  by  the  state,  for  the  boud  of  con- 
trol of  the  JUvw  Basin,  Canal  *  SheU  Road. 
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against  the  Xew  OrleanB  dij  &  Lake  Ball- 
road  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Milton  J.  Oannlngham,  Atty.  Gen.,  and  Wal- 
ter Ouloi,  Atty.  Gen.  (Branch  K.  MUler,  of 
ooonsel).  fOr  tbe  State.  Dendgre.  Blair  ft 
DenSgre,  for  appellee. 

UONROE^  J.  This  Is  a  suit  brought  by 
tbe  attorney  general,  and  associate  counsel, 
in  the  name  of  tbe  state  of  Louisiana  and 
of  the  "board  of  control  of  the  New  Baaln, 
Caoal  ft  Shell  Road,"  to  recover  from  tbe 
defendant  $77,675,  as  the  aggregate  amount 
alleged  to  be  dne  for  the  use  and  occupancy 
from  January,  1876,  to  January,  1880,  of 
certain  property  on  the  north  aide  of  the 
New  Canal,  extending  from  the  Metalrle  road 
to  the  lake,  for  the  purposes  of  a  railroad 
bed  and  track;  being,  as  supposed,  at  the 
rate  of  fS,875  a  year;  Interest  being  also 
claimed  on  the  amounts,  alleged  to  have  be- 
come due  annually,  from  the  expiration  of 
each  year;  and  the  allegations  of  the  peti- 
tion being  that  the  property  In  question  be- 
longs to  the  state,  and  Is  In  the  charge  of 
tbe  "board  of  control,"  etc..  which  Is  author- 
ized to  represent  the  state  with  respect  there- 
to, and  that  the  defendant  and  other  com- 
panies, to  whose  rights  and  obligations  It 
has  succeeded,  have  been  occupying  the  same 
during  the  time  motioned  without  right, 
and  without  making  compensation  for  such 
occupancy.  The  prayer  of  the  petition  Is  for 
Judgment  In  favor  of  the  "board  of  control 
of  the  New  Basin,  Canal  &  Shell  Boad"  for 
the  amount  claimed,  as  past  due,  and  for 
¥3.375,  with  Interest,  for  each  year,  begin- 
ning with  January  1,  1899,  during  which  the 
defendant  may  continue  to  occupy  said  prop- 
erty. To  this  the  defendant  makes  answer. 
In  substance,  as  follows:  That  upon  Janu- 
ary 8,  1888,  It  acquired,  for  a  valuable  con- 
sideration, the  property  and  franchise  of 
tbe  New  Orleans  City  Railroad  Company,  in- 
cluding the  right  of  way  over  the  property 
In  question,  which  it  has  ever  since  peace- 
ably and  uninterruptedly  enjoyed  and  exer- 
cised; that  prior  to  that  time.  In  April,  1876, 
Its  said  transferror  had  constructed  a  road 
bed  and  double  track  upon  tUe  property  in 
coDtroversy,  and  had  used  the  same  peace- 
fiilly  and  uninterruptedly  up  to  the  time  of 
■aid  transfer  in  1883,  under  and  by  virtue 
of  the  franchise  granted  by  Act  No.  133  of 
1868  to  the  "New  Orleans,  Metalrie,  and  Lake 
Railroad  Company,"  of  which  it  had  become 
the  owner;  and  that,  by  reason  of  the  con- 
duct and  acquiescence  of  the  plalntJtl  and 
the  lapse  of  time,  the  plalntift  Is  now  es- 
topped to  object  to  defendant's  exercise  of 
the  rights  thus  acquired,  and  upon  the  faith 
of  which  It  has  made  heavy  expenditures 
and  Issned  bonds  to  a  large  amount  De- 
fendant denies  that  plaintiff  has  ever  had 
any  authority  to  lease  any  part  of  tbe  canal 
or  Its  mvortenances,  or  tbst  It  Is  entitled  to 


recover  rent  or  compensation  as  claimed  In 
the  petition,  and  further  denies  that  it  has 
any  title  to  the  ground  upon  which  the  rail- 
road of  the  defendant  Is  built  or  that  said 
ground  is  necessary  for  the  purposes  of  the 
canal;  and  it  alleges  that  said  road  is  an 
advantage  to  the  canal,  and  that  its  ccmtlnu- 
ance  and  operation  are  authorized,  not  only 
by  the  state,  but  also  by  the  city  of  New  Or- 
leans. The  following  facts  are  established: 
By  Act  No.  18  of  1831  the  general  assembly 
Incorporated  the  New  Orleans  Canal  ft  Bank- 
ing Company,  and  authorized  It  to  ctmstruct 
a  canal,  with  a  shell  road  on  each  side,  from 
the  city  of  New  Orleans  to  Lake  Pontchar^ 
train,  and  to  charge  tolls  for  the  use  of  tbe 
same,  and  for  that  purpose  to  expropriate 
or  otherwise  acquire  the  necessary  land,  sub- 
ject to  the  condition  that  at  the  expiration 
of  35  years  the  propeetj  should  revert  to 
the  state.  The  canal  was  constructed  ac- 
cordingly, with  a  shell  road  on  one  side, 
while  what  is  called  the  "North  Side,"  or  at 
least  that  portion  of  It  which  lies  between 
the  Metalrle  road  and  the  lake,  was  left  in 
Its  natural  state,— that  of  a  swamp.  Agree- 
ably to  the  terms  of  the  statute,  at  the  ex- 
piration of  the  85  years,  to  wit  In  1866,  tbe 
canal  and  Its  appurtenances  reverted  to  the 
state,  and  it  was  leased,  under  the  authority 
ot  Act  No.  12  oC  1866,  for  15  years,  to  Rich- 
ard Taylor.  Thereafter,  by  the  constltu- 
tlons  of  1879  and  180S,  the  state  was  and  is 
prohibited  from  further  leasing  or  alienating 
said  property.  By  Act  No.  133  of  1869  the 
general  assembly  incorporated  tbe  New  Or- 
leans. Metairte  &  Lake  Railroad  Oompany. 
for  the  purp<«e  of  building  a  railroad  from 
New  Orleans  to  Lake  Pontchartraln,  "with 
the  privilege  of  constructing  the  same,  or 
any  portion  thereof,  on  the  public  land,  north 
of,  or  adjoining,  tbe  New  Canal,  or  forming 
part  of  the  levee  of  said  canal,"  and  made  It 
the  duty  of  the  lessee  "to  aftord  every  facili- 
ty for  the  construction  of"  said  railroad, 
which,  by  the  terms  of  the  act  was  to  be  so 
constructed  as  to  "add  to  the  efficiency  of 
said  levee"  The  charter  thus  granted  was 
accepted,  by  notarial  act,  by  John  O.  Camp- 
bell, one  of  tbe  original  grantees,  acting  for 
himself  and  as  transferee  of  two  of  tbe  oth- 
ers, and  by  E.  8.  Wurzburger,  Alfred  Shaw, 
and  Qeorge  H.  Braughn,  as  transferees  of 
the  other  of  said  original  grantees;  and  a 
few  days  afterwards  said  parties  entered  In- 
to a  contract  with  T&jIot,  tbe  lessee,  con- 
cerning his  rights  in  the  premises,  after 
which  the  evidence  tends  to  show  that  in 
June,  1870,  several  hundred  shares  of  stock 
were  subscribed  lo  said  company,  and  that 
In  July  of  the  same  year  a  board  of  directors 
was  elected.  It  appears,  also,  that  there 
was  then  In  existence  a  corporation  known 
as  tbe  New  Orleans  City  Railroad  Company, 
which  for  some  14  years  or  more  had  been 
operating  certain  street  railroad  lines,  and 
among  them  a  line  from  the  heart  of  tbe  city 
to  the  Junction  of  Canal  street  and  Metalrle 
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toad,  tbe  point  designated  as  ibb  ct^  tennl- 
ani  (tf  the  New  Orleana,  Metalrte  &  Lake 
Hallroad.  And  the  next  thing  bearing  upon 
the  qneatioa  at  isne  disclosed  by  tbe  evi- 
dence la  a  contract  pnrportli^  to  hare  been 
CDtered  Into  X>ecember  21,  1875.  between  the 
freaidoit  and  dlieetora  of  the  two  comptf- 
olea,  lespeetiT^.  which  Is  termed  "Articles 
<tf  OonsoUdatlon,**  and  which  purports  to 
oonsolldate  the  said  corporations  nnd»  the 
antbority  of  Act  158  of  1874.  B7  the  terma 
«f  this  contract  the  New  Orieana  City  Rail- 
road Company,  having  an  authorised  capital 
«f  92.eoo.OOO,  of  which  11,800,000  bad  been 
•nbanlbed,  agreed  to  Issue  1,000  shares  of 
tta  stock,  at  flOO  each,  of  which  80  ahaies  were 
to  be  consida«d  fall  paid,  and  tiie  remain- 
ing 020  shares  were  to  be  thereafter  snb- 
«cribed  as  tlie  board  of  directors  might  deter- 
mine; and  the  80  shares  maitloned  were  to 
be  glren  to  the  stockht^ers  In  the  New  Or- 
leans, Metairle  &  Lake  Kailroad  Company  as 
'fall  paymrat  and  satisfaction  for  all  the 
rights,  property,  and  franchises  oi  said  com- 
liany."  It  also  appears  from  said  omtract 
tliat  B.  S.  Warzbniser.  who  dgned  the  same, 
as  representing  the  New  Orleans.  Metairle  & 
Lake  Ballroad  Company,  owned  or  contn^ed 
all  of  ttie  fall-paid  stock,  being  QM  shares, 
and  881  ont  of  tbe  499  shares  of  the  stock  of 
said  New  Oiieans,  Metairle  ft  Lake  Ralhroad 
Oompany,  which  bad  been  subscribed,  and 
for  the  subscriptiMia  for  which  notes  had 
been  given,  representing  6  per  cent  thereof, 
payable  on  condition  that  2,000  shares  should 
be  sabHcrlbed.  Tbe  contract  farther  provid- 
ed that  the  aaid  company  should  bear  the 
name  of  the  New  Orleans  Olty  Railroad  Com- 
pany, that  all  the  office  irf  said  New  Or- 
leana aty  Ballroad  Company  should  remain 
as  they  were,  and  that  its  cliarter  and  by- 
laws should  remain  undlstorbed,  in  so  far 
as  not  altered  by  aaid  contract  This  con- 
tract was  ratified  by  the  stockholders  of  the 
New  Orleans  City  Railroad  Company,  and, 
together  with  a  proc^  verbal  of  said  ratillca- 
tlon.  was  filed  In  the  office  of  the  secretary 
of  state  January  24,  1870.  In  April,  1876. 
the  New  Orleans  City  Railroad  Company  be- 
gan the  constraction  of  the  road  as  contem- 
pUted  by  the  grant  to  the  New  Orleans. 
Metairle  &  Lake  Railroad'  Company,  pushed 
the  same  to  completion,  and  thereafter  main- 
tained and  operated  It  and  in  December, 
1879,  mortgaged  It  together  with  all  the 
property  and  franchises  owned  by  said  com- 
pany.  In  order  to  secure  $700,000  worth  of 
bonds  issued  for  Its  purposes.  Thereafter, 
to  wit  June  8,  1883,  the  New  Orleans  City 
Railroad  Company  assigned  and  transferred 
its  rights  and  franchises,  including  those  In 
question,  to  a  corporation  called  the  New  Or- 
leana City  &  Lake  Railroad  Company,  which 
In  1898  mortgaged  the  same,  with  other  prop- 
erty, for  $3,000,000,  la  now  In  possession 
thereof,  and  Is  the  present  defendant  In 
tlie  meanwhile,  some  years  after  the  expira* 
tlon  ot  Taylor's  lease,  tbe  general  assonbly. 


In  1888.  passed  an  act  (Na  144  of  1888)  pla- 
ting the  canal,  shell  road,  etc.  lauiex  the  con- 
trol ttf  a  board  <tf  afflcera  to  be  anKilnted 
the  governor;  and  the  board  so  appointed 
has  been  administering  the  property  since 
that  time.  In  tbe  meanwhile,  alao^  in  1882, 
the  general  assembly  passed  an  act  C^o.  81 
of  18S2>  which  reads:  "^at  any  person, 
company  or  corporation,  desiring  to  build  or 
extend  a  railroad  in  this  state;  shall  have 
the  right  of  way,  not  exceeding  two  hnndrsd 
feet  In  width,  over  any  land  belonging  to 
the  state  through  which  such  road  or  an; 
branch,  tap,  or  extensfcm  thereof  may  pass, 
for  the  purpose  of  constructing,  maintaining 
and  Tunning  any  railroad,  ot  any  tap, 
branch,  or  extension  thereot  which  may 
hereafter  be  built  In  thia  state."  The  evi- 
dence shows  that  the  defoidanfs  roadbed 
Is  within  120  feet  of  the  border  of  the  canaL 
ITpon  the  other  hand,  there  Is  no  proof  ot 
the  value  of  the  right  of  way.  other  than  tbe 
fact  which  Is  established,  that  the  defend- 
ant pays  $800  jter  annum  for  its  occupancy 
of  a  strip  of  land  belonging  to  tbe  FUv- 
men's  Charitable  Association,  adjacent  to  Ca- 
nal street  and,  as  we  understand  it  <HI  tbe 
outer  limit  of  the  120  feet  which  Is  nearest 
to  the  canal,  which  strip  r^tresents  one-dev- 
enth  of  tbe  whole  distance  from  Canal  street 
to  the  lake;  the  argument  being  that  the 
defendant  should  pay  in  the  same  propor 
tion  for  tbe  other  toi-tfevenths  of  the  dis- 
tance. 

Opinion. 

This  suit  was  broogbt  tai  Febnury,  1880. 
and,  considering  the  allegatlOTis  and  prayer 
ot  the  petition,  the  only  question  which  we 
are  called  upon  to  decide  is  wbetiier  there 
should  be  judgment  In  favor  ot  ttx  board  9t 
control  of  tbe  canal,  condemnlns  the  defend- 
ant to  pay  for  tbe  nee  of  the  right  of  waj 
In  question,  for  the  28  years  preoedlns  Jaa- 
nary  1,  1889,  at  the  rate  of  $3,875  a  year,  and 
at  the  same  rate  snbseqoent  to  that  dale, 
while  it  continues  to  use  the  iMnqierty,  to- 
gether with  the  interest  as  claimed  In  the 
petition.  We  have  seen  that  In  1889  the 
state  granted  the  right  of  way  in  question  to 
a  certain  artiddal  person,  lAIdtt  it  nnde^ 
took  to  create  at  that  time,  and  to  des^nate 
as  its  grantee;  that  In  1875  the  person  so 
designated,  whether  acting  within  tbe  scope 
of  the  anthorlty  conferred  upon  It  or  not,  tor 
a  valuable  consideration,  and  by  means  ot 
an  agreement  which  the  parties  called  "Arti- 
cles ot  Consolidation,"  conv^ed,  transferred, 
and  assigned  tbe  said  ri^t  of  way  to  anoth- 
er juridical  peroonage.  the  legality  of  wboae 
existence  is  not  questioned;  that  befOK  sn^r 
further  action  was  taken  the  state  was  for 
mally  notified  of  what  had  been  done,  and 
was  apprised  not  only  of  the  fact  tbaX  Its 
grantee  had  traiwfOrred  all  the  riglits  grant- 
ed, Including  the  free  use  of  tbe  land  in 
question,  but  was  informed  at  the  manner 
of  the  transfer,  and  tb9  eonsldentloB  thnre- 
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for,  by  tbe  filing  In  the  office  of  the  eeeretary 
of  state  in  Janaary,  1876,  of  a  copy  of  the 
Instrument  by  which  tbe  said  transfer  was 
effected;  that  thereafter,  In  April,  1876,  the 
transferee  entered  Into  possession  of  the  prop* 
erty  with  the  assent  and  co-operation  of  the 
lessee,  holding  under  the  authority  of  the 
state,  and  expended  Its  money  In  carrying 
out  tbe  purpose  which  tbe  state  had  in  view 
In  tbe  adoption  of  the  act  of  1S60,  and  which 
purpose,  tbe  state  had  been  Informed,  would 
be  carried  out  by  the  transferee,  and  not  by 
the  original  grantee;  that  tbe  transferee  con- 
tinued in  peaceable  and  uninterrupted  enjoy- 
ment of  the  said  right  of  way  after  tbe  prop- 
erty passed  out  of  the  bands  of  the  state's 
lessee,  and  under  the  Immediate  administra- 
tion of  the  state  itself,  which  administration 
was  exercised  at  a  later  date,  and  has  been 
exercised  since  1888,  by  the  present  plalntUC, 
tbe  board  ot  control,  composed  of  officers  ap- 
pointed by  the  governor;  and  that  In  1883 
the  transferee,  who  had  thus  been  in  posses- 
don  for  seven  years,  claiming  under  a  title 
from  the  state,  of  which  the  state  had  full 
notice,  transferred  and  assigned  its  rights, 
snc3i  as  they  were,  to  another  corporation,  le- 
gally constituted,  and  acqnlring.  In  order 
to  continue  In  operation,  the  railroad  wblcb 
by  the  act  of  1809  It  was  tbe  declared  pnrpose 
of  the  state  should  be  constructed,  maintain- 
ed, and  operated,  and  that  corporation,  the 
defendant  now  before  tbe  court,  has  idnce 
then  maintained  and  operated  said  road  up- 
on proiwrty  over  whleh  the  state  has  at  the 
same  time  exercised  constant  and  Immediate 
sap«Tftion  and  control,  through  Its  board  of 
control.  It  does  not  appear  that  during  tbe 
23  years  from  1876,  when  tbe  Instrument  call- 
ed tbe  "Articles  of  Consolidation"  was  filed 
In  tbe  office  of  tbe  secretary  of  state,  to  1S99, 
any  demand  was  ever  made  for  compensation 
of  any  kind  for  the  nse  of  the  right  of  way  In 
question,  or  fhat  It  was  ever  Intimated  that 
the  occopant  "was  considered  as  holding  pos- 
session tipon  any  other  terms  than  those  of 
free  nse,  and  agreeably  to  tbe  conditions  of 
the  original  grant  from  the  state,  and  of  tbe 
transfer  of  that  grant  filed  In  January,  18T0, 
In  the  office  of  tbe  secretary  of  state.  Upon 
tbe  contrary,  so  far  as  tbe  state  can  be  con- 
sidered as  having  taken  any  affirmative  ac- 
tion which  would  seem  to  bear  upon  the  sub- 
jert,  Ibat  action,  as  expressed  In  Act  84  of 
1882,  Is  In  perfect  harmony  with  her  acquies- 
cence with  regard  to  the  matter  under  con- 
sideration; for  she  there  declared.  In  terms, 
that  "any  person,  company,  or  corporation" 
desiring  "to  build  or  extend  a  railroad  In  this 
state"  khould  have  a  right  of  way  over  any 
lands  beltmglng  to  the  state  through  which 
said  road  may  pass.  If.  therefore.  It  should 
be  held  that  the  defendant's  possession  Is  un- 
antborised,  and  In  a  suit  brought  for  that 
pnrpose  tbe  view  should  be  taken  that  Its  road 
ihonld  be  removed,  the  question  would  arise, 
irtiat  Is  there  to  prevent  Its  Immediate  recon- 
itmctton  In  Uie  same  place,  and  the  enjoy- 


ment by  tbe  defendant  of  a  free  right  of  way 
under  the  act  of  1882?  And,  If  this  be  tnw, 
ought  not  the  defendant,  who  has  been  In 
possession  of  such  right  of  way  since  1883, 
to  have  been  notified  when  such  poaseaalon 
began,  and,  as  a  condition  precedent  to  a 
recovery  in  this  suit,  that  It  would  be  chai> 
ged  $3,376  a  year,  not  only  from  the  date  oi 
Its  taking  possession,  but  from  January,  1876, 
before  such  possession  was  taken  by  any 
one?  Tbe  aggregate  amount  here  claimed 
as  past  due  is  over  f77,<X)0,  while  the  evi- 
dence shows  that  the  road  could  be  taken  up 
and  built  in  the  swamp.  Just  outride  of  tbe 
120-feet  limit,  for  less  than  $46,000,  includ- 
ing the  cost  of  purchasing  the  right  of  way, 
which  Is  estimated  at  $3,200.  It  Is  tme  that 
the  engineer  who  gave  tbe  estimates  was  un> 
able  to  do  more,  in  stating  the  {Hrobable  cost 
of  the  right  of  way,  than  to  e\ve  It  as  his 
opinion  that  It  could  be  bought  for  $100  per 
acre,  but  he  gave  that  opinion  upon  tbe  basis 
of  his  experience,  and  under  oath;  and,  ss 
the  line  would  ran  through  an  milnhabitsd 
and  uninhabitable  amramp,  there  Is  nothing 
to  suggest  that  the  land  and  water  tbrongb 
which  it  would  pass  are  worth  more  than  the 
amount  stated.  It  Is  argued,  however,  that 
the  act  ot  1882  has  no  application  to  cit7  zmll- 
roads.  Without  entering  fully  Into  the  con- 
sideration of  that  question,  it  seems  enoofb 
for  the  purposes  of  this  case  to  say  that,  for 
aught  we  know,  tbe  defendant  may  be  au- 
thorized to  build  roads  outside  of  the  city,  as 
well  as  Inside;  and  It  certainly  requires  a 
stretch  of  imagination  to  characterize  as 
within  the  dty  the  vast  area  of  prairie  and 
swamp  land  upon  whldi  deex  are  still  run- 
ning wild,  but  wblcb  la  by  law  ln<duded  with- 
in the  boundaries  of  New  Orleans,  or  to  hold 
a  railroad  which  traverses  such  a  territory, 
where  a  street  has  never  been  located  or 
surveyed,  to  be  only  a  street  railroad.  Be- 
yond this.  It  will  not  be  denied  that  a  rail- 
road from  the  Inhabited  portion  of  the  dty 
of  New  Orleans  to  the  lake  Is  a  desirable 
thing;  and  there  can  be  no  reason  for  sup- 
posing that  tbe  state  would  draw  the  line, 
In  its  liberality  In  the  matter  of  the  nse  of  its 
lands,  In  such  a  case,  If  It  should  happen  that 
tbe  same  company  owned  and  operated  lines 
of  road  In  the  city  proper,  and  from  the  city 
proper  to  the  lake,  and  that  otherwise  the 
latter  line  could  hardly  be  made  proQtable. 
It  Is  also  argued  that  the  act  of  1882  Is  not 
to  be  considered  as  embracing  within  Its  pro- 
visions a  strip  of  land  along  a  public  work, 
such  as  the  canal.  The  answer  to  this  seems 
to  be  that  the  general  assembly  In  1869  au- 
thorized the  building  of  a  railroad  on  the 
strip  In  question,  apparently  because  It  was 
considered  available  for  that  purpose.  Wheth- 
er It  ought  to  be  so  used  depends,  of  course, 
upon  the  effect  of  such  use  upon  the  opera- 
tions of  the  canal;  and  when  a  case  is  pre- 
sented In  which  It  is  made  to  appear  that  the 
defendant  Is  obstructing  the  proper  admlnls- 
tratton  of  the  canal,  as  sodt,  tills  oftirt  will. 
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no  doubt  consider  Tery  seriously  whether  a 
remedy  may  not  be  found  witbin  the  law. 
As  the  matter  stands,  the  act  of  1882  Is  a  dis- 
tinct declaration  of  tbe  public  policy  of  the 
state,  to  the  effect  that  railroads  shall  hare 
a  free  right  of  way  oyer  pulrile  lands;  and  It 
would  be  utterly  Inconsistent  with  that  pol- 
icy to  require  the  defendant,  whldi  entered 
upon  the  property  in  question  after  that  act 
was  passed,  to  pay  for  such  use  merdy  be- 
cause Its  road  was  constructed  before  that 
time,  and  especially  since  tbe  state  had  ae* 
qulesced  in  tbe  free  use  of  the  property  dur- 
ing tbe  preceding  seven  years  by  the  same 
road.  No  doubt,  there  Is  public  land  already 
devoted  to  such  public  purposes  as  to  pre* 
dude  tbe  Idea  that  the  act  of  1882  was  In- 
tended to  apply  to  It,  bnt  the  land  In  question 
Is  not  of  that  character;  and  not  only  has  the 
general  assembly  virtually  so  declared,  but 
the  evidence  In  this  case  shows  that.  If  not 
an  advantage,  the  railroad  Is  at  least  no  ob- 
struction or  detriment,  to  tbe  canal,  along 
the  bank  ot  which  it  Is  built.  No  aumclent 
reason  has  been  suggested  why  the  present 
defendant  should.  In  any  event,  be  made  to 
pay  for  use  and  occupation  for  a  period  ante- 
datii^  its  possession;  and,  as  that  possession 
began  after  the  passage  of  tbe  act  of  1882, 
we  are  of  opinion  that  a  recovery  In  this 
case  for  the  period  subsequent  to  such  pos- 
session would  be  IncoDslstent  with  tbe  pub- 
lic policy  declared  in  that  act.  Even  If  this 
were  not  so,,  the  defendant,  under  tbe  dr- 
cnmatances  as  disclosed,  would  be  entitled  to 
notice,  In  advance,  of  tbe  Intention  to  demand 
compoiBatlon  for  tbe  use  of  the  property. 
yrbldh  it  had  been  using,  to  tbe  knowledge 
of  tbe  state,  and  believed,  and  was  justlfled 
in  believing,  that  It  bad  the  right  to  use, 
tree  of  charge;  and  It  would  be  entitled.  In 
common  fairness,  to  a  reasonable  time  in 
which  to  mal^e  other  arrangements.  If  It 
chose  not  to  snbmlt  to  the  charge  sought  to 
be  Imposed.  Wltb  respect  to  the  demand  as 
made,  the  plea  of  estoppel  Is  good,  and  must 
be  Bostalned.  "The  doctrine  of  estoppel  ap- 
ices to  the  state.  Just  as  It  does  to  Individ- 
uals.*' State  T.  Taylor,  28  La.  Ann.  460; 
State  v.  Ober,  34  La.  Ann.  958;  Breaux  v, 
Negrotto,  43  La.  Ann.  435,  9  South.  502;  Da- 
vis r.  Qniy,  16  Wall.  203,  21  L.  Ed.  447;  U. 
8.  T.  Bndd  (C.  a)  4&  Fed.  690. 

These  conclodons  render  it  unnecessary 
for  us  to  determine  whether  the  New  Orleanst 
Metalrie  &  Lake  Railroad  Company  ever  ac- 
quired the  status  of  a  corporation  de  jure  or 
de  facto,  whether  the  franchise  in  question 
ever  legally  vested  in  It,  or,  assuming  that 
it  did  BO  vest,  whether  It  could  legally  have 
been  transferred  in  the  manner  and  with  the 
effect  as  dalmed  by  the  defendant  And 
this  opinion  Is  not  to  be  construed  as  de- 
termining any  other  question  than  that  of  the 
right  to  recover  for  use  and  occupancy  as 
herein  claimed,  all  other  rights  of  the  state 
being  rea^ved.  Judgment  affirmed. 


Un  Application  for  Rehearing. 
(Feb.  18. 1901.) 
BREIAUX,  1.  Plaintiff's  and  appellants 
earnest  brief  on  application  for  rehearinc 
and  tbe  able  ailment  of  her  counsel  at  bar, 
have  led  us  carefully  to  reconsider  the  la- 
sues  of  the  cause.  Plaintiff  again.  In  argu- 
ment levels  Its  attack  against  the  charts 
by  l^slaUve  act  of  the  Metalrie  Company, 
osx  the  ground  that  it  had  never  been  ac- 
cepted, and  that  the  Metalrie  Company  bad 
never  come  Into  existence,  and  that,  since 
this  company  had  never  acquired  a  co^rate 
existence.  It  was  not  within  the  terms  of 
Act  158  of  1874  (page  18;  Acts  of  1875).  which 
authorized  conscdldation  <mly  of  cOTporationa 
"now  existing  under  general  or  special  laws." 
Plaintiff  and  appellant  again  Insist  on  appli- 
cation for  rehearing,  that  even  granting  that 
the  charter  of  tbe  Metalrie  Company  had 
been  accepted,  tiiere  had  been  no  organization 
under  It  and  that  In  consequence  Its  attempt- 
ed consolidation  with  the  New  Orleans  City 
&  Lake  Railroad  Company  was  of  no  effect 
and  void,  under  the  terms  of  a  statute  which 
applied  alone  to  existing  corporations.  Fur- 
ther.  on  this  application  for  rehearing  the 
Insistence  is  that  there  was  a  noncompliance 
with  the  conditions  prescribed  by  the  act  of 
1874  for  a  TaUd  conaolldatifm.  In  that  there 
was  no  resolution  of  the  board  of  directors 
of  the  Metalrie  Company  authorizing  the  con- 
solidation, nor  any  meeting  of  the  stockhold- 
ers approving  or  ratifying  such  a  resolution, 
both  of  which  are  required  by  the  act  of 
1S74.  Plaintiff  and  appellant  also  urge  that 
the  company  had  no  board  of  directors,  but 
in  the  attempted  consolidation  was  repre- 
sented by  a  single  stockholder,  tuMng  for 
himself  and  as  agent  of  all  the  other  stock- 
holders, from  whom  no  powers  of  attorney 
appear  to  have  been  Introduced;  the  assert- 
ed agency  beli^  based  entirely  upon  the 
statement  of  the  one  who  assumed  to  act 
as  agent  These  and  other  grounds  of  at- 
tack were  directed  against  the  existence  of 
the  Metalrie  Company.  Plaintiff  and  appel- 
lant further  contend  that  the  act  of  187-1 
In  question  conferred  the  power  of  consoli- 
dation on  business  and  manufacturing  cor- 
porations alone,  and  that  the  words  of  de- 
scription of  the  act  did  not  Include  a  street- 
railroad  company,  such  as  the  New  Orleans, 
caty  &  Lake  Railroad  Company,  nor  a  com- 
bination of  a  freight  and  passenger  road,  such 
as  the  Metalrie  Company,  and  that  hence  the 
pretended  consolidation  was  void  tor  want 
of  statutory  authority,  which  is  as  essential 
for  the  consolidation  of  two  corporations  as  It 
is  for  the  creation  of  elthor  of  them  ortginal- 
ly.  Plaintiff  and  app^ant  argue  that  the 
fint  requisite  of  any  contract  Is  that  there 
shall  be  perstMu  legally  capable  of  contract- 
ing; the  second,  consent  to  the  contract  legal- 
ly given;  that,  this  being  wanting,  it  fol- 
lows that  the  act  of  1874  was  not  complied 
with  in  form  and  snbstance, 
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TUt  court  In  Its  first  opinion,  held  that 
the  conclusion  at  which  the  opinion  arrived 
rendered  It  unnecessary  to  determine  wheth- 
er the  Mew  Orleans,  Metalrie  &  Lake  Ball- 
road  Company  ever  acquired  the  status  ot  a 
corporation  de  Jure  or  de  facto.  We  can 
only  say  In  answer  to  plaintiff's  and  appel- 
lant's Insistence  at  this  time  that  we  have 
not  found  good  reason  to  set  aside  our  de- 
cree.   We  are  Inclined  to  the  opinion  that 
the  statute  of  1882  (another  statute  upon 
wblch  defendant  relies  to  sustain  Its  right) 
is  not  as  limited  In  Its  terms  as  plaintiff  con- 
tends; at  any  rate,  that  the  state  authori- 
ties did  not  intend  to  offer  a  grant  exclusirelr 
to  railroads  hereafter  to  be  built,  and  at 
the  same  time  retain  the  right,  without  the 
least  notice,  of  compelling  the  railroads  al- 
ready constructed  to  pay  rent  for  all  exten- 
aloae  already  constructed.   Bnt.  be  that  as 
It  may,  there  are  other  statutes,  to  say  the 
least,  under  which  the  defendant  has  the 
color  of  right,  which  cannot  l>e  devested  or 
lessened  In  proceedings  such  as  that  now  be- 
fore ns  for  decision.   Besides,  two  constitu- 
tional conventions  deliberated  regarding  the 
New  Basin  Canal  and  its  rights,  without 
adopting  ordinances  indicating  the  least  In- 
tention to  have  It  that  prior  to  their  re- 
spective dates  this  defendant  railroad  was  to 
be  treated  as  the  lessee  of  the  state  or  of 
the  board  of  control  of  the  canal .  company. 
It  must  be  borne  In  mind  that  this  is  a  suit 
for  rental,  and  not  a  suit  to  recover  [KMses- 
Hion  of  property.   In  face  of  the  different 
statutes  and  of  the  attempt  at  consolidation. 
If  It  must  be  considered  as  an  attempt,  and 
of  the  many  years  that  have  ela[^d  without 
the  least  intimation  of  an  Intention  to  charge 
rent  we  do  not  think  that  plaintiff  Is  enti- 
tled to  rental.   The  record  discloses  that  the 
defendant  has  occupied  the  ground  for  which 
rent  la  now  dalmed  for  prior  years  In  good 
faith;   that  large  amounts  have  been  ex- 
pended in  making  improvements,  which  have 
been  of  benefit  to  the  state  and  her  proper- 
ty; and  now.  even  if  the  state  is  entitled  to 
resume  possesion,  it  should  be  resumed  with- 
out treating  the  defendant  as  having  during 
these  many  years  been  a  trespasser  Indebted 
for  rmt  in  a  large  amount    Above  all,  we 
are  not  convinced  that  plaintiff  Is  entitled  to 
recover  rent  even  If  anything  be  due  on  that 
gronnd.   It  might  be  different  if  this  were 
an  action  for  possession.   To  recognize  this 
plaintiff  as  a  leeaor  would  be,  in  effect  to 
recognize  Its  right  to  lease  property  of  the 
New  Basin  Canal  Company.   This  right  is 
expressly  withheld  from  the  latter  corpora- 
tion under  the  constitution  of  1879  and  the 
constitution  of  1898.   The  salt  If  successful, 
would  have  the  ^ect  of  placing  in  the  treas- 
ury of  the  canal  company  the  amount  claim-' 
ed  for  rent  despite  the  fact  that  it  cannot 
be  a  lessor  of  any  of  its  property.   While  it 
Is  true  that  the  state  Is  a  party  to  the  suit 
!t  Is  also  true  that  the  state,  so  far  as  la 
shown  by  the  record,  appears  In  the  suit  to 


recover  rental  of  this  property  for  the  canal 
company,— a  claim  which  even  the  state  can- 
not set  up,  under  the  plain  provi^on  of  the 
law,  for  the  reason  that  its  co-plaintiff,  for 
which  it  sues,  cannot  be  a  lessor  of  the 
property.  But  we  gather  from  the  evidence 
that  without  the  constitutional  ordinances 
prohibiting  the  plaintiff  canal  company  from 
leasing  its  property,  the  defendant  would  not 
be  responsible  to  the  canal  company  for  the 
rent  claimed.  The  state,  as  the  owner  of 
the  property,  recognized,  doubtless,  that  a 
railroad  along  Its  banks  would  be  a  benefit  to 
the  canal.  *  For  that  reason,  we  infer,  she 
gave  to  the  Metalrie  Railroad  Company  In 
1868  the  privilege  of  constructing  a  road 
north  of  and  adjacent  to  the  new  canal,  and 
directed  the  representatives  of  the  canal  com- 
pany **to  afford  every  facility  for  the  con- 
structing of  the  railroad  herein  provided  for, 
which  shall  also  be  constructed  as  to  add  to 
the  efficiency  of  said  levee."  Even  If  the 
defendant  by  not  complying  with  the  laws 
rdating  to  consolidation  of  corporations,  had 
lost  ita  Identity  as  a  corporation,  the  state 
or  the  canal  company,  as  we  construe  the 
different  acts  upon  the  subject  and  the  ben- 
efit received  from  the  railroad  as  a  high- 
way between  the  dty  and  the  lake,  would 
not  be  in  a  po6tti<Hi  to  recover  the  rental 
claimed.  Bven  without  regard  to  the  pleas 
urged,  of  estoppel  and  prescription,  the  state, 
because  of  express  legislation,  is  precluded 
from  recovering  damages  for  the  New  Basin 
Cbnal.  For  the  reasons  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment orl^nally  rendered  be,  and  It  la  here- 
by, reinstated,  and  anew  made  the  judg- 
ment of  this  court  afllrmlng  the  judgment 
of  the  district  court  and  rehearing  Is  z»- 
fused. 


STUBBS  T.  FBANKUN  OOUNTT  LUM- 
BEB  CO. 

(Supreme  Court  of  Florida.    I>ec.  4, 1900.) 

nmOHBNT  BT  DUFAULT-BNTRT— POWBR  Of 
CLBRK. 

The  authority  couferred  by  section  108S, 
Bev.  St.,  upon  clerks  of  the  (urcult  courts  to 
enter  final  Judgments  upon  d^anlta,  conflBM 
them  to  the  entry  of  such  final  jadgments  In 
suits  for  money  founded  upon  contract,  writ- 
ten or  verbal,  and  such  clerks  have  no  power 
to  enter  judgment  upon  a  declaration  w  a 
count  in  a  declaration  in  tort 
(Syllabus  by  the  Court) 

Error  to  circuit  court  FranUIn  coiint7; 
John  W.  Malone,  Judge. 

Actltm  by  the  Franklin  County  Lumber 
Company  against  A.  T.  Stubbs.  Judgment 
for  plaintiff.  Defendant  brlnga  «ior.  B» 
versed.  • 

Fred.  T.  Myers,  for  plaintiff  In  error. 

PBB  CURIAM.  Defendant  In  error  sued 
plaintiff  In  error  In  the  circuit  court  of  Frank- 
lin county,  alleging  in  a  special  count  In  the 
declaration  that  plaintiff  had  agreed  tp^lpad. 
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the  BdiooBw  Ganda  A.  BnAman  wlOi  Inm- 
ber,  vlilch  dtfendant  as  master  ot  tbe  tgb* 
■el,  agreed  to  receive  on  board  In  the  port 
Hi  Apaladilotrio,  and  that,  -while  plaintiff  was 
oonveylDg  to  tiU  vessel  the  lumber,  defend- 
ant, by  his  careleamesB,  negligence,  and  wmt 
of  attentirai,  so  oondncted  falms^  that  he 
lost  a  large  amount  of  plalntlfTs  lumber,  and 
thu  wrongfully  deprived  him  of  the  use  and 
possession  of  his  goods,  amounting  to  a  large 
Bum  of  money,  as  set  forth  m  the  bill  of  pai^ 
tlcnlar^  Then  were  also  counts  In  the  dee- 
laratlon  for  work  and  material  and  for  work 
and  labor.  The  Items  of  tbe  1)111  of  par- 
ticulars are:  "$10  for  two  trtm  of  steamer  OL 
L.  Kuuiddy  to  tow  Garrle  A.  Buckman  to 
cove;  $829.72  for  a  raft  of  6832B  feet  of  lnm> 
her,  at  $13.00  per  M..  that  went  adrift  from 
bark  Indian,  ai^  whl4^  was  to  be  dtilvered 
to  schooner  Carrie  A.  Buckman  aa  soon  as 
she  was  in  the  cove;  $14.85,  cost  of  reeov* 
wing  36,112  feet  of  above  ImnbM',  and  $30.00 
for  towing  a  spar  to  and  from  vemi.  Cred- 
it: The  sum  of  $460.49  Is  allowed  for  the 
value  of  36kll2  feet  of  the  above  lumber  that 
went  adrift  from  tbe  baifc  Indian,  and  which 
was  recovered  by  the  plalntlS.  valued  at  $18.- 
09  per  M..  leaving  a  net  balance  in  plain- 
tUTs  favor.  $58ail.''  Default  was  entered, 
for  want  of  appearance,  In  April,  1896.  and 
final  Judgment  was  thereafter  entered  by  the 
derk  for  $68&11  principal,  and  $10.76  Inter* 
est,  besides  costs  of  suit. 

The  proof  upon  wfaldli  the  final  Jadgment 
was  entered  consists  of  an  affidavit  made  by 
the  ptealdent  of  the  plaintiff  corporation  to 
tbe  efiCect  that  the  sum  of  $538.11  is  due  by 
the  defendant  to  tiie  plaintiff  upon  an  ac* 
count  atoted  herein  filed,  and  that  said  sum 
la  still  due  and  owing,  no  pert  having  been 
paid,  and  there  are  no  offsets  or  deducttona 
except  snch  as  are  therein  allowed  and  cred- 
ited. 

The  defendant  below  sned  out  a  writ  of  er- 
ror to  reverse  this  Judgment  and  one  of  the 
errors  assigned  is  that  the  cl«-k  had  no  Ju- 
risdiction to  enter  the  Judgment  on  the  dec- 
laration and  the  proof  snbmltted.  The  court 
la  of  opinion  that  this  assignment  of  error  U 
well  taken.  The  special  count  of  the  declara- 
tion is  not  upon  a  cause  of  action  growing  out 
of  contract,  and  the  second  Item  In  tbe  bill 
of  particulars  for  $820.72.  less  $469.46.  cred- 
ited thereon  tor  lumber  that  went  adrift  ia 
not  applicable  to  either  of  the  common 
counts,  but  only  to  the  special  count.  The 
other  Items  in  the  bill  of  particulars  that  may 
be  regarded  as  sustained  by  the  proof  sub- 
mitted, and  which  may  have  been  recovered 
or  adjudged  under  the  common  counts,  do  not 
amount  to  as  much  as  the  Judgment  render- 
ed. It  Is  dear,  therefore,  that  the  Judgment 
entered  Included  the  Item  embraced  In  tbe 
Mil  of  particulars,  which  we  hnve  shown  was 
appUcaMe  only  to  tbe  special  count  Under 
the  authority  conferred  upon  cireolt  court 
derks  to  enter  final  Judgments  cqpon  defaults, 
by  section  lOQ^  Bev.  St.  they  axe  confined 


to  tile  entry  ot  sncb  final  Jndgmoits  In  silts 
tor  mon^  founded  upon  coidraict  written  or 
verbal,  and  have  no  anthorlty  to  oiter  sneh 
Judgment  upon  causes  oi  actlra  awA  as  de- 
clared nj/oa  In  the  special  eonnt  of  this  dee 
laration.  Tbe  final  Jodgmrat  Is  thet^m  er- 
roneous, and  must  be  reversed;  but  what  we 
here  decide  In  no  manner  affeets  tlw  'ralldlty 
of  the  default  entered. 

The  Judgment  Is  revenad.  and  the  cause 
remanded  for  further  pcooeedlngs  drntaaur 
aUe  tolaw. 


BANES  V.  BANK& 
(Supreiiie  Court  of  Florida.   Dee.  4, 1900.) 

DIVOROS-AUHONT— PENDBNTB  UTB. 

The  only  foundation  for  an  order  for  aU- 
mony,  suit  money,  and  counsel  fees  pendente 
nts  li  the  fact  of  marriage  between  the  par- 
ties; and  where,  at  a  hearing  for  such  order 
upon  bill  filed  by  the  alleged  wife,  there  is  no 
proof  of  the  marriage  or  living  together  as  bos- 
band  and  wife,  except  the  aUegations  of  an 
unsworn  bill  of  complaint  while  the  defend- 
ant by  aflOdavit  spedScally  denies  under  oath 
that  he  was  ever  married  to  complainant  e^ad 
that  he  ever  lived  with  her  as  his  wife,  the 
court  is  not  justified  In  making  any  rader  for 
alimony,  suit  money,  and  counsel  fees  pMidentr 
lite,  ox  for  the  appointment  of  a  master  to  as- 
certain and  report  sums  of  money  to  be  al- 
lowed for  those  purposes,  with  power  to  take 
testimony  in  the  premises. 
(Syllabus  by  the  Ooort) 

Appeal  from  drcult  court,  Duval  county; 
Bhydon  M.  Call,  Judge. 

Bill  by  Emma  Banks  ag^nst  E.  L.  J. 
Banks.  From  an  order  granting  alimony,  de- 
fendant appeals.  Beversed. 

Walk«  A  I/Bn^e,  fw  ^wdlant  nioa.  A 
Ledwlth,  for  iy)peUee. 

PER  cmtlAM.  On  October  16,  isas,  ap- 
pellee filed  her  bill  of  comidalnt  against 
peUant  in  the  drcult  court  of  Duval  oonnty. 
alleging  that  both  parties  were  residents  of 
Jacksonville,  Duval  county,  Fla.;  that  the/ 
were  married  on  November  9, 1S8S;  that  thv 
had  lived  together  as  husband  and  wife  fnm 
said  date'tutU  a  day  unnamed  In  the  year 
1892;  that  uvon  wUd  day,  In  the  year  1802. 
appellant  deserted  appellee;  that  he  hsd 
therefrom  to  the  date  of  filing  the  blU  wfll- 
fully.  obstinately,  and  continuously  deserted 
hev,  she  being  faultiess;  that  app^ant  wu 
well  off,  and  appellee  was  vwy  poor.  Tbe 
bill  further  set  forth,  by  particular  descrip- 
tion, certain  parcels  of  real  estate  In  Jacb- 
sonvllle  alleged  to  bdoog  to  appellant;  al- 
leged that  certain  parts  of  the  real  e^te 
vrere  Improved;  that  appellant  received  ce^ 
tain  monUily  rentals  therefrom;  that  he  was 
capable  of  earning,  and  did  earn,  a  certain 
sum  per  month  as  wages;  that  he  was  men- 
tally and  physically  strong,  while  appdlee 
was  a  weak  woman,  and  not  qualified  to 
earn  more  than  a  living;  and  that  appdlant 
had  not  during  tbe  time  he  had  desnted  ber 
contributed  to  her  support.  The  bill  ^ayal 
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(or  pncMs;  for  tnmrec  under  oath;  ficir  the 
mwlBtnmt  of  an  raamlner  to  ascerttin  a|>- 
peUanfi  facnltlee;  tbat  alimony  pendente 
lite,  auit  money,  and  conuBel  fees  be  allowed 
bo;  tiiat  In  due  course  permanent  alimony 
be  grauMd  to  ber;  and  for  general  relief. 

On  October  25,  1885,  the  cause  came  on  for 
bearing  iqwn  motion  of  appdlee  for  an  «> 
der  for  tanporary  alimony,  connael  fees,  and 
•alt  money  pending  tbe  case,  and  appellant 
died  bis  affldarlt.  In  wblch  be  denied  tbat 
lie  was  married  to  appellee  on  November  9, 
tSS5,  and  alleged  that  he  nerer  was  married 
to  ber;  that  he  never  did  live  with  her  as 
tilled  In  tbe  bill;  and  that  he  bad  not  de- 
serted her.  Appellant  also  denied  by  said  af- 
fldavlt  tbat  he  was  well  off,  and  averred  that 
be  was  poor;  admitted  that  be  owned  the 
im^erty  described,  but  alleged  tbat  ft  was 
beivlly  mortgaged,  and  then  in  danger  of 
foreclosnre;  that  he  rarely  ever  collected 
more  than  half  the  amount  of  rent  alleged; 
admitted  that  he  earned  on  an  average  about 
f60  per  month,  but  alleged  that  in  addition 
to  his  own  necessities  he  was  compelled  to 
provide  for  three  children  dependent  on  blm; 
alleged  tbat  9D0  per  month  was  bardy  suffl- 
cleat,  under  ordinary  circumstances,  to  pro- 
Tide  the  necessities  of  life  for  all  of  said  per- 
MDs;  dotied  tbat  be  was  physically  strong; 
aUe^  that  In  March,  1885,  while  at  woric 
on  the  streets  of  Jacksonville,  he  was  severe* 
If  Injured  by  being  trampled  upon  by  a  run- 
away hwse;  that  he  had  been  pot  to  and 
was  itlll  ondergolug  great  expense  In  refer- 
ence to  said  Injury;  that  he  was  50  years  of 
age,  and  bad  lost  the  sight  of  one  eye;  al- 
leged tbat  appellee  was  a  wtil-educated, 
bright,  InteUigait  woman,  physically  strong 
eaoogh  to  earn  her  own  living,  with  no  one 
dependent  on  her;  that  since  January.  1602, 
Bhe  had  occupied,  without  expense,  one  of  his 
places,  where  ibe  bad  a  good,  comfortable 
boose  and  snrronndlngs;  and  that  ber  proper 
name  was  Kmma  Robinson,  and  not  Eim- 
■na  Banks.  Tbe  allegations  of  tbe  bill  were 
not  sworn  to,  nor  were  any  affidavits  or  oth- 
er evidence  off«^  In  bdinlf  of  appellee  at 
tbe  hearing  of  her  motion  referred  to. 

On  October  aS,  189S,  the  court  made  an  or- 
der, wblcb,  after  reciting  tbat  the  cause 
came  on  to  be  heard  vvon  motion  of  the 
MUdtor  for  complainant  for  the  appoint- 
ment of  a  special  master  to  take  testimony 
as  to  the  ability  of  tbe  defendant  to  pay 
alinumy  pwdente  lite,  suit  money,  and  a 
reasonable  sum  of  money  to  complainant's 
■oUcItor  for  services  In  the  cause,  and  that 
It  appeared  to  the  court  f  ix>m  an  examination 
of  tbe  pleadings  on  file  tbat  the  bill  of  com- 
plaint bad  been  duly  filed,  and 'that  notice 
of  the  hearing  had  beon  served  on  defend- 
ant's counsel,  appointed  CI  B.  Smith,  Esq., 
special  master  to  take  testimony  in  said 
cause  In  the  premises,  and  report  to  the  court 
with  due  speed  a  sum  of  money  to  be  paid 
by  defendant  to  complainant  as  alimony 
peodeote  lite,  a  sum  of  money  to  be  paid  as 


■alt  money  to  enable  the  complainant  to  pn» 
ecute  the  cause  to  a  Just  determination,  and  a 
reasonable  sum  of  money  to  be  paid  emn- 
plalnanfs  solicitor  for  senriees  In  the  cansa 
From  this  order  fhls  appeal  was  entered*  and 
the  assignments  of  error  contend  tbat  the 
court  erred  In  making  said  order. 

It  win  be  observed  tbat  upon  tiie  hearing 
In  tbe  court  below  no  evidence  was  offered  in 
snpport  of  the  allegations  of  tbe  bill  tbat  ap- 
pellant and  appellee  were  married,  and  that 
they  bad  lived  together  as  husband  and  wife, 
while  the  appellant's  affidavit  expressly  de- 
nied tbe  truth  of  each  of  those  allegations. 
The  only  foundation  for  an  order  for  ali- 
mony, suit  m<mej,  and  counsel  fees  pendente 
lite  Is  the  fact  ot  marriage  between  tbe  par- 
ties, and  where,  as  in  this  case,  there  Is  no 
proof  at  the  marriage  or  living  together  as 
hnsband  and  wife,  except  the  allegations  of  an 
imawom  bill  of  complaint,  while  the  defend- 
ant by  affidavit  specifically  denies  under  oath 
tbat  be  was  ever  married  to  the  complainant, 
and  tbat  he  ever  lived  with  her  as  his  wife, 
the  court  Is  not  justified  in  making  any  order 
for  alimony,  suit  money,  and  counsel  f^ 
pendente  lite.  2  BIsb.  Mar.  Dlv.  A  Sep.  f 
024;  Vredand  v.  Vrecland,  18  N.  J.  Eq.  43; 
Brlnkley  v.  Brinkley,  50  N.  T.  184,  10  Am. 
Repi  460;  Smith  v.  Smith,  61  Iowa,  138,  IS 
N.  W.  867;  CoIUns  v.  Collins,  80  N.  T.  1; 
Bardln  v.  Bardln,  4  S.  D.  806,  66  N.  W.  lOM. 
It  Is  true  that  the  order  complained  of  does 
not  In  terms  grant  alimony,  suit  money,  and 
counsel  fees  pendente  lite,  but  it  does  ap- 
point a  master  to  ascertain  and  report  sums 
of  mopey  to  be  allowed  for  those  purposes, 
with  power  to  take  testimony  in  the  prem- 
ises. In  tbe  absence  of  a  sufficient  showing 
to  authorize  tbe  court  to  award  alimony,  suit 
money,  and  counsel  fees  x>endente  lite,  the 
appointment  of  a  master,  with  tbe  powers 
here  conferred.  Is  premature. 

The  order  appealed  from  Is  reversed,  aad 
tbe  cause  remanded  for  further  pnceedlnfi, 

ATLANTIC,  8.  R.  &  G.  BY.  CO.  v.  STATB. 

(Supreme  Court  of  Florida.    Dec.  4,  190a) 

R&IUtOADS-CONSTRUCTION  OF  CONNSCTiOin 
— RBUaF  IN  E<1U1TY— CONSTITimONAl. 
LAW— I'RESUMPTIONS. 

1.  Section  5,  c.  4205,  Laws  approved  Jmie  2; 
1893,  providing  a  remedy  for  enforcing  com- 
pliance with  the  requii-emeata  of  section  1  of 
that  act,  authorizes  the  proceedings  for  that 
purpose  to  be  instituted  and  conducted  In  eq- 
uity. 

2.  The  legislature,  under  the  police  power, 
may,  in  proper  cases,  require  railroad  com- 
panies whose  roads  cross  or  meet  each  other 
to  construct  such  switches,  side  tracks,  and 
connections  as  will  enable  them  to  tranrooit 
cars  to  and  from  each  other's  lines.  Such 
regulations  do  not  amount  to  a  taking  of  the 
componies'  property,  for  which  compensation 
must  be  provided. 

3.  In  the  absence  of  a  showing  that,  as  ap- 
plied to  a  particular  case,  nectlon  1,  c.  4200, 
Laws  approved  June  2,  1803,  is  an  arbitrary 
or  unreasonable  rPKulation,  the  court  must  as- 
sume that  It  is  reasonable,  and  coDseQuentl, 
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valid  regnlation*  pft«nd  In  pursuance  itf  the 
police  power. 

(Syllabus  br  tlw  Ootirt.) 

Appeal  from  circuit  court,  Bradford  coun- 
ty; Btaydon  M.  Coll.  Judge. 

Bill  by  the  state  asminst  the  Atlantic.  Su- 
wannee River  &  GnU  Railway  Company  and 
the  G^eorgla  Sonthem  ft  Florida  Railway 
Oompany.  Demnrrer  to  the  bill  orermled. 
and  the  Atiantic,  Suwannee  RWer  ft  Gnlf 
Railway  Company  appeals.  Affirmed. 

EL  H.  Liggett,  toi  appellant  W.  B.  Young, 
for  the  State.. 

PBB  CURIAM.  On  March  20,  1S95,  the 
state  filed  its  bill  of  complaint  against  ap- 
pellant and  the  Geoi^la  Southern  &  Florida 
Railway  Company  In  the  circuit  court  of 
Bradford  county,  wherein  it  waa  alleged  that 
the  two  railway  companies  owned  and  ojy- 
erated  railroads  through  Bradford  county; 
that  their  lines  crossed  each  otber  in  said 
county  at  Sampson;  that  each  ot  said  com- 
panies had  failed  and  refused  to  comply  with 
section  1.  c.  4205,  of  the  Laws  of  Florida,  re- 
quiring the  construction  of  such  switches, 
Bide  tracks,  and  connections  as  would  enable 
them  to  transport  cars  to  an^  from  each  oth- 
er's lines;  and  that  they  had  been  notified 
in  writing  by  the  state  attorney  (tf  the 
Fourth  Judicial  circuit  to  do  so,  bnt  had  neg- 
lected to  comply  with  the  said  provision  of 
the  statute.  The  bill  prayed  for  a  mandatory 
Injunction 'requiring  the  companies  to  com* 
ply  with  the  statute,  and  to  pay  the  counsel 
fees  of  the  state  attorney.  The  appellant  de- 
murred to  this  bill,  assigning  the  following 
grounds:  (1)  The  remedy  of  the  state.  If  It 
has  any.  Is  by  mandamus,  and  not  by  bill  In 
equity;  <2)  the  first  section  of  chapter  420S 
of  the  laws  of  Florida  Is  unconstitutional, 
iMcause  Its  effect  is  to  deprive  the  railroad 
companies  of  thdr  property  without  Just 
compensation  therefor.  The  court  overruled 
the  demurrer,  and  appellant  entered  this  ap- 
peal to  review  that  ruling. 

The  only  points  insisted  upon  here  are 
that  the  state's  remedy  Is  by  mandamus,  and 
not  in  equity,  and  that  the  first  section  of 
chapter  4205  of  the  Laws  of  Florida  Is  un- 
constitutional, because  Its  effect  Is  to  de- 
prive the  appellant  of  Its  property  without 
just  compensation. 

The  first,  third,  and  fifth  sections  of  chap- 
ter 4206,  approved  Jnne  2,  18^  are  as  fol- 
lows: 

"Sjctlon  L  That  It  shall  be  the  duty  of 
all  railroad  companies  in  this  state,  cross, 
ing  or  meeting  each  other  at  any  point,  to 
construct  such  switches,  side-tracks  and  con- 
nections as  will  enable  them  to  transport 
cars  to  and  from  each  other's  lines;  and  the 
expense  of  such  construction  shall  be  borne 
equally  by  such  connecting  lines  of  railroad: 
provided,  that  the  gauge  of  such  ctmnectlng 
lines  la  the  same." 

"Sec.  8.  That  It  ahaU  be  the  duty  of  all 


railroad  companies  or  other  common  car<- 
rlers  to  receive  from  connecting  lines  cars 
loaded  with  freight,  or  empty  cars,  and 
transport  the  same  to  their  destination,  or 
to  such  otber  connecting  line  as  tiiey  m&y 
be  consigned  to,  and  return  such  can  to  tbe 
connecting  line  from  which  they  are  receiv- 
ed, and  to  deliver  to  tbe  connecting  lines 
cars  loaded  with  freight,  or  empty  cats,  aa 
they  may  be  consigned;  and  no  railroad  conk- 
pany  in  this  state  shall  charge  or  collect  any 
higher  rate  of  freight  or  wheelage  than 
wonld  be  charged  for  transporting  and  de- 
livering freights  to  Individuals  between  the 
point  of  receipt  and  the  point  of  delivery." 

"Sec.  5.  If  any  railroad  company  shall  fall 
or  refuse  to  comply  with  the  provisions  of 
section  1  of  this  act.  It  shall  be  the  duty  of 
the  state's  attorney  ot  the  judicial  drcolt  in 
which  Is  situated  the  line  of  railroad  where 
the  action  Is  attempted,  to  liwtltate  anlt 
against  tbe  offending  company  In  the  drcolt 
court,  and  on  the  facts  being  proven  It  shall 
be  the  duty  of  the  Judge  of  the  circuit  court 
to  render  a  decree  requiring  a  compliance 
with  the  conditions  of  section  1;  and  If  the 
railroad  company  shall  fall  or  refuse  to  obejr 
said  decree,  it  shall  be  the  further  dnt7  of 
the  Judge  of  the  circuit  court,  upon  the  fact 
of  such  refusal  being  made  known  to  him,  t» 
appoint  a  receiver  for  such  road,  who  shall 
have  such  side  tracks,  switches  and  connec- 
tions made  as  may  be  necessary,  conformlnc 
to  the  rules  of  said  road  in  placing  danger 
signals,  putting  in  switches  and  passing 
trains  during  the  construction  of  such  work; 
and  the  state  shall  not  be  liable  for  any  dam- 
ages from  accident  caused  by  and  during  tbe 
construction  of  said  work  when  the  afore- 
said rules  have  been  complied  with;  and  the 
cost  of  the  construction  of  the  same  shall  be 
a  lien  on  said  road  paramount  to  all  others: 
provided,  that  all  costs,  charges,  and  a  rea>- 
sonable  fee  for  the  state's  attorney  shall  be 
decreed  against  the  railroad  company  In  the 
cases  where  a  decree  Is  rendered  against  said 
company." 

As  to  the  first  point,  the  court  Is  of  opin- 
ion that  In  view  of  the  nature  of  tbe  decree 
to  be  rendered,  and  the  character  and  extent 
of  the  relief  granted  by  the  fifth  section  of 
the  act,  the  remedy  Is  In  chancery.  The 
chancery  court  Is  tbe  only  court  that,  tech- 
nically speaking,  renders  "decrees"  and  ap- 
points "receivers,"  and  both  of  these  are  la 
terms  provided  for  by  the  statute.  Appel- 
lant does  not  deny  that,  If  tbe  statute  con- 
templates a  proceeding  In  equity,  this  pro- 
ceeding was  properly  brought  In  that  court. 
We  think  the  statute  does  authorize  the  pro* 
cording  to  be  had  In  equity.  Railway  Co.  r, 

J^dams,  29  Fia.  260,  11  South.  169. 

Ir  As  to  the  second  point  appellant  contends 
that  the  compulsory  establishment  of  switches, 
side  tracks,  and  connections  can  only  be  exer- 
cised nnder  the  power  <a  eminent  domain,  and, 
as  the  statute  provides  no  means  <tf  compen- 
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satlon  to  the  railroad  companies,  It  Is  uncon- 
KtltDtionaL  The  conrt  Is  of  opinion  that  the 
Btat  ate  was  passed  in  the  exercise  of  the  po- 
lice power  of  the  slate,  and  not  that  of  eml- 
De  nt  domain.  Jacobson  t.  Railroad  Co.,  71 
MIxiZL  &19,  74  N.  W.  893,  40  L.  B.  A.  389; 
State  T.  Kansas  City.  Ft  a.  &  G.  B,  Co.  (C. 
G.)  82  Fed.  722;  State  t.  Wabash.  St.  L.  & 
P.  R.  Co..  83  Mo.  144;  State  t.  JackaonTllle 
Terminal  Co.,  41  Fla.  377,  27  South.  225. 
The  question  arises  here  on  demurrer  to  the 
bill,  and  as  the  state  has  ttift  right,  in  the 
exercise  of  the  police  power,  to  require  snch 
regulations  In  proper  cases,  we  must  assume, 
in  the  absence  of  nothing  to  the  contrary^ 
that  this  requirement  of  -tfaiB  statute  is  reft- 
sonable.  As  this  Is  the  proper  ground  upon 
which  the  statute  resbi,  and  the  contention 
of  appellant  being  entirely  inapplicable,  noth- 
ing further  need  be  said. 

The  decree  ovemiling  demurrer  Is  af- 
firmedL 


BONAOKBB  et  tl.  t.  STATE  ex  tel.  llc- 

FABLANE 

(Scpreme  Court  of  Florida.    Dec.  4.  1900.) 

LOCAJ.  OPnON— FBRHIT  TO  8SLI<-SLBICTION8 
— RBOISTRATION. 

1.  Whenerer  the  local  option  article  of  the 
eonstitutloQ  has  been  put  In  force  or  active  | 
operation  in  a  count;  by  virtue  of  an  election  { 
duly  called  and  held,  so  long  as  it  remains  in  j 
force  no  license  to  sell  intoxicating  liquors, 
wines,  or  beer  in  that  county  can  be  granted,  | 
and  the  county  commissioners  of  that  county 
poBsees  no  power,  while  that  article  remains  | 
in  force,  to  grant  a  permit  to  any  person  which  i 
will  enable  him  to  secure  a  license  to  sell  in- 
toxicating liquors,  wines,  or  beer. 

2.  The  provision  of  section  1,  c.  8700,  Laws 
1887,  committing  the  matter  of  registration  of 
voters  for  elections  held  thereunder  to  deputy 
registration  ofScers  appointed  by  the  clerks  of  I 
the  circuit  courts,  if  not  superseded  by  chap-  | 
ter  3704,  Iisws  1887.  was  no  longer  in  force 
after  the  passage  of  chapter  3819,  approved 
June  4,  1889.  After  the  act  of  June  4.  1889. 
became  effective,  and  while  it  remained  In 
forcch  voters  at  elections  held  under  said  chap- 
ter 3700  were  properly  registered  by  the  euper- 
TfsoTS  of  reglstratian  of  the  several  counties 
and  their  deputies. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court  Folk  county;  Bar- 
ron Phillips,  Judge. 

Application  by  the  state,  on  the  relation  of 
Samuel  P.  McFarlane,  for  a  writ  of  manda- 
mus against  W.  B.  Bonacker  and  others, 
constituting  the  beard  of  county  commiBsion- 
ers  for  Polk  county.  Judgment  for  relator. 
Defendants  bring  error.  Beversed. 

Ej^es  Tucker,  Geo.  F.  Baney,  and  John 
A.  Henderson,  for  plalntiCto  In  em»r. 

CABTEBt  J.  On  September  20.  1806,  re- 
lator filed  in  the  circuit  court  of  Polk  connt7 
bis  petition  for  mandamus  against  the  plain- 
tiffs In  error,  and  an  alternative  writ  Issued 
on  the  same  day,  which  was  subaequentiy 
amended.  The  amended  alternative  writ  al- 
lied that  relator  was  over  21  years  of  age»  s 
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citizen  of  Polk  county,  and  a  registered  voter 
In  district  No.  S  of  said  county;  that  on  Sep- 
tember S,  1805,  at  a  regular  meeting  of  the 
board  of  county  commissioners  of  said  coun- 
ty, he  presented  his  application  for  a  permit 
to  sell  wines,  liquors,  and  beers  In  said  elec- 
tion district  for  a  term  of  one  year  from  and 
after  October  1,  1896;  that  said  application 
was  In  writing,  signed  by  a  majority  of  the 
registered  voters  of  said  district,  as  shown 
by  the  registration  lists  of  the  district  at  the 
time  of  the  preseutation  thereof  to  the  board; 
that  said  application  was  sworn  to  In  man- 
ner and  form  and  published  as  required  by 
the  statute  prescribed,  prior  to  the  presenta- 
tion thereof  to  said  board;  that  notwith- 
standing relator  had  complied  with  all  the 
requirements  of  the  law  In  like  case,  said 
board,  being  ill  advised  and  neglectful  of 
the  rights  of  petitioner  In  the  premises,  de- 
nied him  the  right  to  which  he  Is  entitied 
under  the  law.  and  refused  to  grant  him  the 
permit  applied  for  In  Bald  application,  and 
passed  an  order  to  that  effect  and  had  same 
recorded  upon  the  minutes  of  the  board. 
The  writ  commanded  plalntiflb  In  error  to 
Issue  to  relator  a  permit  to  sell  liquors^  wines, 
and  beer  In  scld  district  for  one  year  from 
October  1.  1896,  or  show  cause  on  September 
27,  188S.  why  a  peremptory  writ  of  manda- 
mus should  not  be  issued  against  them. 
Plaintiffs  In  error  moved  to  quash  the  amend- 
ed alternative  writ  but  the  court  denied 
the  motion.  Thereupon  they  filed  their  re- 
turn, and  such  proceedings  were  had  that 
on  October  10.  1896,  they  filed  their  amend- 
ed return,  alleging  that  at  a  regular  meet- 
ing of  the  board  of  county  commissioners  of 
Polk  eoimty  for  tiie  month  of  November,  1881, 
a  vrritten  application  was  presented  asking 
for  an  election  as  provided  for  In  chapter 
370a  Laws  Fla.,  to  dedde  whether  the  sale 
of  Intoxicating  liquors,  wines,  and  beers 
should  be  prohibited  In  Polk  county,  there 
being  at  that  time  only  1,923  restored  vot- 
ers In  said  county,  as  shown  by  the  regis- 
tration books,  which  application  was  signed 
by  more  than  one-fourth  of  the  registered 
voters  of  the  connty,.#to  wit  about  640  reg- 
istered voters^  the  exact 'number  of  which 
could  not  be  precisely  stated  because  the 
petition  had  been  lost  or  mislaid,  whereupon 
It  was  ordered  that  an  election  be  bad  on 
December  30,  1801,  to  determine  whether 
such  sale  should  be  prohibited  in  Folk  coun- 
ty or  not;  that  thereafter  any  person  was 
allowed  to  register  at  the  office  of  the  su- 
pervisor of  registration  for  Polk  county  un- 
til and  Including  the  20th  day  of  December, 
1891;  that  the  clerk  ctf  the  board  gave  at 
least  30  days'  notice  of  said  election  by  pub- 
lishing the  same  in  one  newspaper  In  each 
town  In  said  county,  by  publishing  said  no- 
tice In  the  South  Florida  Progress,  a  news* 
paper  published  in  the  town  of  Ft  Ueadc^ 
Fla.,  In  Its  Issues  of  November  14.  21,  28, 
and  December  6.  1891;  ahw  in  the  Courier- 
Informant  a  newspaper  published  in  Oie 
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tomn  9l  Bftrfeow,  Fla..  tn  Ito  tsaoei  of  Ne- 
ra^MT  12,  1&,  ud  20k  and  December  i,  1<K 
aad  17, 1S»1;  alao  la  the  Lakeland  Advocate, 
a  Dewspaper  pubUslied  Id  the  town  ot  Lake- 
land, Fla.,  In  Its  issnea  of  N»Teniber  14,  21, 
and  28,  and  December  5  and  12,  1891.— the 
above  tovnw  being  the  only  incoriKMrated 
towns  in  said  coonty  at  that  time;  that  on 
December  7.  1891,  the  board  appointed  clerks 
and  Inapectora  of  election  £or  the  sereral 
preclncto  In  said  county  for  the  aforesaid 
special  dectlon  to  be  held  December  30, 1881, 
to  determine  whether  the  sale  of  Intoxicat- 
ing liquors,  wines,  or  beers  should  be  pro- 
hibited in  said  county;  that  said  Inspectors, 
so  appointed  and  Qualified  as  In  cases  of 
general  election,  did  canvafls  the  vote  cast, 
and  make  returns  of  the  same  to  the  county 
commissioners,  within  five  days  after  said 
election,  from  which  canrass  and  return  so 
made  It  appeared  that  at  said  election  on 
December  30,  1891,  the  whole  number  at 
rotes  cast  for  aelllng  was  125,  and  the  whole 
number  of  rotes  cast  against  selling  was 
624,  which  result  so  ascertained  was  made 
a  part  ot  the  records  of  the  board  of  county 
commisstoners  on  Jwnary  4,  1882,  since 
which  time  it  hath  not  been  otherwise  de- 
termined by  an  election  held  in  Polk  connty 
in  pursuance  of  the  constitution  and  laws  of 
Florida,  and  no  court  or  Judge  in  the  state 
of  Florida  has  yet  declared  the  aforesaid 
election  illegal  and  rold.  Plalntlfls  In  error 
admitted  In  tbelr  return  that  relator  present- 
ed a  petltl<m  asking  for*  a  permit  to  sell 
liquors,  wines,  and  beers  in  election  district 
No.  8.  in  Polk  county,  but  alleged  that  they 
did  not  know  whether  It  was  signed  by  a 
majority  of  the  registered  voters  of  said  pre- 
cinct, as  they  did  not  examine  or  consider 
said  petition  at  all,  and  they  submitted  to 
the  court  the  question  whether  they  had  any 
duty  to  perform  in  relation  to  grantli^  per- 
mits for  or  llcen^g  such  sales. 

The  amended  return  was  donurred  to,  the 
ground  of  demurrer  being  that  it  failed  to 
state  facts  which  in  law  constitute  a  defense 
to  the  case  made  by  the  altematire  writ; 
for  it  (the  return)  Is  contradictory,  uncertain, 
eraalTe,  and  otherwise  Insufficient. 

The  demurrer  to  the  amended  return  was 
sustained,  and,  plaintiffs  in  error  not  de- 
siring to  amend,  final  Judgment  was  glren 
upon  the  demurrer,  directing  a  peremptory 
writ  to  Issne  commanding  plaintiffs  In  error 
to  perform  the  acts  mentioned  In  the  alter- 
native writ  From  this  Judgment  plaintiffs 
In  error  sued  out  writ  of  error,  which  the 
court  below  directed  should  operate  as  a 
supersedeas,  and  plaintiffs  In  error  executed 
and  filed  their  saperscdeas  bond,  conditioned, 
among  other  things,  to  pay  costs  and  dam- 
ages In  case  the  Judgment  be  affirmed,  or 
tlw  writ  of  error  quashed,  or  the  appellats 
pEOGeedlngi  dlsmlsaed  by  the  appellate  court 

One  of  the  errors  aadgBed  Is  that  the  court 
erred  in  snstalnlnc  the  demnrrw  to  ttw 
anndad  ntum  and  la  isnderlng  Jadgmmt 


acalBst  plaiatUb  lit  errac.  The  defendant 
Id  error  baa  not  tarroicd  ns  with  am  argu- 
meet  in  support  of  the  Jndgnient  at  the  court 
below,  nor  are  we  advised  of  the  precise 
grounds  up<«i  which  the  circuit  court  based 
its  ruling  that  the  amended  retam  was  bad. 
A  careful  considermtim  aC  the  case  coorvlnees 
OS  that  the  facts  alleged  in  the  retuni  were 
entirdy  sufficient  to  defeat  the  appUcatioD 
for  the  peremptory  writ,  and  we  fall  to  see 
wherein  the  return  1*  contradictory,  uncer- 
tain, evasive,  or  otherwise  Insifficient,  as 
contended  by  the  denarrer.  Cason  v.  State. 
37  Fla.  331.  20  Sosth.  M7.  It  1»  too  plain 
to  admit  of  argument  that,  whenever  the  1»- 
cal  option  article  of  the  coastitntlon  bjua  bees 
put  in  force  or  active  opevatloB  in  a  county 
by  virtue  of  an  Section  duly  caUad  and  held, 
so  long  as  It  remains  In  force  no  license  to 
sell  Intoxicating  liquors,  wines,  or  beer  In 
that  county  can  be  granted,  and  that  the 
county  commissioners  of  that  county  pooocou 
no  power,  while  that  article  remains  in  force, 
to  grant  a  permit  to  any  person  which  will 
enable  him  to  secure  a  license  to  sell  intoxi- 
cating Hqnors,  wines,  or  beer  therein.  But- 
ler V.  State,  25  Fla.  347.  6  South.  67;  Strin- 
ger V.  State,  82  Fla.  238,  13  South.  400;  State 
V.  Smith,  26  Fla.  427,  7  South.  848;  Gason  v. 
State,  supra.  The  brief  tor  plaintiffs  in  error 
states  that  it  was  argued  by  relator  in  the 
court  below  that  the  connty  commlssiOBers 
could  not  know  anything  as  to  the  result  of 
an  election  held  to  determine  whether  the 
sale  of  intoxicating  liquors,  wines,  and  beer 
shonid  be  prohibited;  that,  trpon  an  applica- 
tion such  as  relator  made  to  them,  they  could 
look  only  to  the  provisions  of  the  statute  re- 
quiring them  to  issue  a  permit  whenever  a 
written  application,  signed  by  a  majority  of 
the  registered  voters  of  the  election  district, 
properly  published,  was  presented;  and  that 
the  ejection  set  forth  In  the  return  was  void 
because  the  clerk  of  the  drcnlt  court  did  not 
register  the  voters  for  the  election  alleged 
to  have  been  held  December  30.  1881.  We 
have  seen  that  It  would  have  been  unlawftil 
for  a  license  to  Issne  to  relator  autbotMng 
him  to  sell  Intoxicating  liquet,  wines,  and 
beer  In  Polk  county  after  the  local  option 
article  had  been  put  In  force,  and  while  It 
remained  In  force  In  that  county,  and  that 
no  duty  devolved  upon  plaintiffs  In  error  to 
grant  permits  for  such  sales  while  that  arti- 
cle remains  In  force.  The  returns  of  this 
election  were  made  to  plaintiffs  In  error,  and 
the  law  required  them  to  receive  and  keep 
such  returns  In  their  official  custody  aa  rec- 
ords of  the  result  of  the  election  (SVanklin 
Co.  Com'rs  v.  State,  24  Fla.  66,  3  South.  471); 
and  It  was  not  only  their  privilege,  but  their 
duty,  to  Inform  themselves  of  the  result  of 
the  election  held,  because  upon  that  result 
If  the  eleetfcm  wu  valid,  their  authority  to 
Issue  permits  to  sell  intoxicating  liquwa. 
wlneB,  and  beer  tiiereafter  woold  depend.  If 
tha  result  of  that  election  warn  to  pot  tta 
lanl  apttoB  ardete  m  fovea,  It  mold  lie  oh 
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lawful  for  relator  to  sell  Intoxicating  llqnors, 
wines,  and  beer  In  that  coanty,  and  the  conrt 
will  not  grant  mandamuB  where  It  la  Bought 
to  enable  relator  to  do  an  unlawful  act 
State  T.  D'AIemberte.  SO  Fla.  645,  11  South. 
M6. 

It  la  tme  tbat  the  first  section  of  chapter 
8700,  approved  June  2,  1867,  under  which 
the  election  njentloned  In  the  return  was 
held,  proTldea  that,  wltbln  three  days  after 
ordering  the  eleotlon,  the  clerk  of  the  dr- 
colt  court  shall  appoint  d^uty  registration 
officers  in  each  voting  precinct  in  the  county, 
and  furnish  them  with  proper  registration 
books  in  which  to  register  all  persona  who 
may  be  entitled  to  registration  under  the 
laws  of  the  state,  and  requires  the  depnty 
registratira  officers  to  register  all  persons 
entltied  to  registration  as  In  case  of  general 
election,  and  to  return  the  registration  books 
to  the  clerk  of  the  clrcnlt  court  at  least  fire 
days  before  the  election,  and  tbat  the  r»- 
tnm  in  this  case  shows  that  the  clerk  of  the 
circuit  court  did  not  comply  with  this  provi- 
sion In  tiie  present  Instance,  but  that  per- 
soM  were  allowed  to  register  at  the  office 
of  the  supervisor  of  r^Istration  of  Polk  coun- 
ty until  ten  days  prior  to  the  day  of  election. 
The  provlBlon  referred  to  In  section  1,  c. 
3700,  was  evidently  Inserted  In  view  of  legis- 
lation then  existing  which  constituted  clerks 
of  the  clrcnlt  coart  registration  officers  in 
their  respective  coanties,  and  to  render  reg- 
Istraticn  provided  for  in  tbat  act  harmonious 
with  the  general  legislation  relating  to  reg- 
latntion.  But  by  chapter  S704,  approved  June 
T,  1887,  five  days  later,  a  new  system  for 
registration  was  enacted,  providing  for  the 
appointment  of  supervisors  of  registration 
In  the  several  counties,  who  were  required 
to  keep  their  offices  at  the  county  seats,  and 
given  charge  of  the  registration  of  electors, 
and  It  was  made  the  duty  of  the  clerks  of 
the  several  coanties,  on  demand  of  the  super- 
visors, to  deliver  to  such  supervisors  all  reg- 
istration lists,  books,  and  papers  connected 
therewith,  relating  to  the  registration  of 
electers,  In  their  possession  at  the  time  of 
such  demand.  By  chapter  3879,  approved 
Jane  4,  1880,  chapter  8704,  and  all  laws  or 
parts  of  laws  Inconsistent  or  in  conflict  with 
Its  provisions,  were  repealed,  and  It  made 
provision  for  the  appointment  of  supervisors 
of  registration  of  electors  for  the  several 
coanties,  required  tbem  to  keep  tbeir  offices 
at  the  county  seats,  and  gave  them  exclusive 
chaige  of  the  registration  of  electors,  enimier- 
ating  very  minutely  their  duties  as  such  offi- 
ctts.  They  were  thereby  required  to  ap- 
point diatrict  registration  officers,  who  were 
authorized  and  required  to  open  district  reg- 
istration books  for  registration  for  general 
Sections,  and  the  county  registration  books 
In  each  county  are  required  to  be  closed  on 
tile  second  Saturday  In  8eptemb«*  In  each 
year  In  which  there  shall  be  a  general  elee- 
ttoo.  Section  9  eontalna  this  provision: 
"And  no  person  Bball  be  allowed  to  register 


at  any  other  time  than  during  the  period 
herein  provided  tor  the  opening  of  said  books 
for  registration,  but  the  supervisor  of  regis- 
tration may  In  bis  discretion  allow  persons 
to  be  registered  at  any  time  within  ten  days 
of  any  election,  in  cases  of  special  hardship 
under  the  operation  of  the  law:  provided, 
that  any  person  shall  be  allowed  to  register 
at  the  office  of  the  sopervlsor  of  registration 
at  any  time  after  the  ordering  and  ten  days 
before  the  holding  of  any  special  election 
held  in  any  county,  such  registration,  how- 
ever, to  be  confined  to  the  county  or  counties 
In  which  such  special  election  shall  be  held." 
We  think  It  clear  that  the  provision  of  sec- 
tion 1,  c.  8700,  committing  the  matter  of  reg- 
istration of  voters,  for  elections  held  there- 
und«-,  to  deputy  registration  officers  appoint- 
ed by  the  clerks  of  the  clrcnlt  conrt,  was  not 
In  force  when  the  election  in  this  case  was 
held,  and  that  voters  for  that  election  were 
properly  registered  by  the  snpervisor  of  reg- 
istration of  electors  for  Polk  county. 

The  Judgment  of  the  drcnlt  court  !>  »- 
veEsed. 


VARN  V.  ALDERMAN. 
(Supreme  Court  of  Florida.    Nov.  20,  1900.) 
COUNTT  COURlWURISDienON. 
Where  a  conntr  court  Is  oiYanised  In  a 
county  as  authorized  by  the  constitution,  anch 
court  has  jurisdiction  of  a  suit  in  that  county 
to  recover  upon  a  written  obligation  for  the 
payment  of  money,  where  the  demand  involved 
does  not  exceed  |600,  and  the  drcnit  court 
of  tbat  county  has  no  jurisdiction  to  entertain 
origlnai  jurisdiction  of  that  suit  so  long  as  the 
county  court  exists  in  that  county,  even  though 
the  cause  of  action  sued  upon  accrued  prior  to 
the  organisatioD  of  the  county  court. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county;  Bax- 
ron  Phillips,  Judge. 

Action  by  Asa  D.  Alderman  against  Fred. 
N.  Varn  and  another.  Judgment  for  plain- 
tiff as  against  defendant  Fred,  N.  Vain,  and 
he  brings  error.  Bereraed. 

Jefferson  Varn,  for  plaintiff  in  error.  J.  L. 
Albrltton,  for  defendant  in  error. 

CARTER,  J.  It  appears  from  the  abstract 
of  the  record  In  this  case  that  on  April  6, 
1895.  defendant  In  error  began  an  action  at 
law  against  plainttcr  in  error  and  one  Kline 
O.  Varn,  in  the  circuit  court  of  Polk  county, 
to  recover  upon  a  written  obligation  for 
f250,  dated  February  4,  1882.  due  six  months 
after  date,  with  interest  at  12  per  cent  per 
annum,  and  upon  a  stipulation  in  the  note  to 
pay  attorney's  fees,  the  total  amoont  claim- 
ed in  the  declaration  being  (400;  tbat  the  de- 
fendants filed  their  plea  to  the  Jurisdiction 
of  the  court,  alleging  tbat  on  May  80,  1803, 
a  county  court  was  created  In  Polk  county 
which  has  exclusive  cognizance  of  all  actions 
at  law  where  the  amount  doea  not  exceed 
fOOO;  that  the  amount  sued  for  by  plaintiff 
did  not  exceed  said  mam;  that  idalntifl  de- 
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murred  to  said  plea  on  the  ground  that  the 
records  In  the  case  show  upon  the  face  th»e- 
of  that  the  cause  of  action  accrued  prior  to 
the  estabUahment  of  the  county  court  of 
Polk  county;  that  this  demurrer  was  sus- 
tained, and  thereafter  plaintiff  in  error  filed 
bfs  demurrer  to  the  declaration,  which,  upon 
argument,  was  overruled;  that  thereafter 
plaintiff  In  error  filed  his  pleas  to  the  decla- 
ration denying  that  he  executed  said  obliga- 
tion, or  ratified  the  signing  and  delivery 
thereof,  and  alleging  that  there  was  no  valid 
consideration  for  the  execution  of  the  same, 
upon  which  pleas  Issue  was  joined  and  a 
trial  was  had,  resulting  in  a  verdict  for  plain- 
tiff In  the  sum  of  $356.32;  that  defendants 
therenpon  entered  their  motion  in  arrest  of 
Judgment  on  the  ground  that  the  court  had 
no  Jurisdiction  to  try  the  cause  or  to  enter 
Judgment  therein;  that  said  motion  was 
overruled,  and  Judgment  entered  upon  the 
verdict  in  favor  of  defendant  in  error,  and 
against  plaintiff  in  error,  from  which  Judg- 
ment this  writ  of  error  was  taken. 

The  Judgment  does  not  purport  to  dispose 
of  the  case  as  to  Kline  O.  Yarn,  and,  so  far 
as  Is  disclosed  by  the  abstract,  the  case  Is 
still  pending  as  to  him. 

The  assignment  of  errors  questions  the 
propriety  of  the  rulings  upon  the  demurrer 
to  the  plea  and  the  motion  In  arrest  of  Judg- 
ment, and  it  Is  argued  in  this  court,  among 
other  things,  that  the  circuit  court  of  Polk 
county  was  without  Jurisdiction  to  try  the 
cause. 

By  section  11,  art  S,  Const.  1889,  it  is  pro- 
vided, among  other  things,  that  "the  circuit 
courts  shall  have  exclusive  original  Juris- 
diction in  all  cases  in  equity,  also  in  sU  cases 
at  law  not  cognizable  by  Inferior  courts,  and 
In  all  cases  Involving  the  legality  of  any  tax, 
assessment  or  toll,  of  the  action  of  eject- 
ment and  of  all  actions  involving  the  titles 
or  boundaries  or  real  estate,  and  of  all  crim- 
inal cases  not  cognizable  by  inferior  courts, 
and  original  Jurisdiction  of  actions  of  forci- 
ble entry  and  unlawful  detainer,  and  of  such 
other  matters  as  the  legislature  may  provide. 
They  shall  have  final  appellate  Jurisdiction 
In  all  civil  and  criminal  cosm  arising  In  the 
county  court" 

By  section  18  of  the  same  article.  It  is  pro- 
vided that  "the  legislature  may  organize,  in 
such  counties  as  it  may  think  proper,  coun- 
ty courts,  which  shall  have  Jurisdiction  of  all 
cases  at  law  In  which  the  demand  or  value 
of  the  property  involved  shall  not  exceed  five 
hundred  dollars;  of  proceedings  relating  to 
the  forcible  entry  or  unlawful  detention  of 
lands  and  tenements  and  of  misdemeanors, 
and  final  appellate  Jurisdiction  in  civil  cases 
arising  in  courts  of  Justices  of  tbe  peace." 
By  section  22  of  the  same  article,  "the  Jus- 
tices of  the  peace  shall  have  Jurisdiction  in 
cases  at  law  In  which  the  demand  or  value 
of  the  property  Involved  does  not  exceed  one 
hundred  dollars,  and  tn  which  the  cause  of 


action  accrued,  or  the  defendant  resides  In 
his  district"  Under  these  provisions  of  the 
constitution,  where  no  county  court  has  t»een 
organized  In  a  county,  the  circuit  court  of 
that  county  has  Jurisdiction  of  cases  at  law 
like  the  present  one,  to  wit,  to  recover  upon 
written  obligations  for  the  payment  of  mon* 
ey  where  the  demand  is  more  than  flOO,  un- 
der that  clause  which  gives  it  exclusive  orig- 
inal Jurisdiction  in  all  cases  at  law  not  cog- 
nizable by  inferior  courts.  But  when  a 
county  court  has  been  organized  in  that 
county,  such  court  under  the  constitution, 
has  Jurisdiction  of  all  cases  where  the  de- 
mand Involved  does  not  exceed  $600,  and  Jn- 
rlsdictton  is  withdrawn  from  the  circuit 
court  for  the  reason  that  the  case  Is  then 
cognizable  by  an  inferior  court  There  is  no 
other  clause  granting  Jurisdiction  to  the  cir- 
cuit court  under  which  It  can  assume  Juris- 
diction of  such  a  case,  unless  It  be  within  the 
power  of  the  legislature  to  give  it  Jurisdic- 
tion concurrent  with  the  county  court  under 
the  clause,  "and  of  such  other  matters  as  the 
legislature  may  provide,"  as  to  which  we  ex- 
press no  opinion  in  tbls  case. 

By  chapter  4221,  Laws  1898.  a  connty  coart 
was  organized  in  and  for  Polk  county.  Its  of- 
ficers, t^rms,  and  mode  of  procedure  provid- 
ed for.  and  its  Jurisdiction  defined  as  follows: 
"The  said  court  shall  have  Jurisdiction  of  all 
cases  at  law  tn  which  the  demand  or  valne 
of  the  property  involved  shall  not  exceed  five 
himdred  dollars;  of  proceedings  relating  to 
the  forcible  entry  and  unlawful  detention  of 
lands  and  tenements,  and  of  all  misdemean- 
ors, and  final  appellate  Jurisdiction  in  civil 
cases  arising  In  courts  of  Justlcea  of  the 
peace."  There  is  no  provision  of  law  which 
undertakes  to  grant  Jurlsdictiim  to  the  cir- 
cuit court  of  Polk  county  of  cases  properly 
cognizable  by  the  county  court  of  that  coun- 
ty concurrentiy  or  otherwise,  and  the  court 
below  erred  in  Its  rulings  i^n  the  auestlon 
of  Jurisdiction. 

The  demurrer  to  the  plea  sought  to  sus- 
tain tbe  Jurisdiction  upon  the  ground  that 
the  cause  of  action  sued  upon  accrued  prior 
to  the  organization  of  the  county  court  This 
contention  is  disposed  of  adversely  to  defend- 
ant In  error  by  the  decision  in  McNealy  v. 
Gregory,  IS  Fla.  417,  where  it  is  said  that 
the  courts  of  this  state  derive  their  Jurisdic- 
tion from  the  state  constitution;  that  they 
cannot  assume  Jurisdiction  not  granted,  or 
which  is  denied,  although  the  effect  may  be 
that  tbe  obligation  of  a  contract  cannot  tie 
enforced,  and  that  the  Jurisdiction  of  the 
courts  Is  no  part  of  the  obligation  of  a  con- 
tract To  deny  Jurisdiction  in  the  circuit 
court  in  the  present  case  does  not  have  the 
effect  to  prevent  the  enforcement  of  the  con- 
tract for  the  county  court  had  ample  power 
to  entertain  proceedings  for  that  purpose. 

The  Judgment  la  reversed,  and  the  cause 
remanded  for  further  proceedings  conforma- 
ble to  law  and  consistent  with  this  opinion. 
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BOBESON  T.  FIRST  NAT.  BANK  OF 
ORLANDO. 

OSupreme  Court  of  Florida.    Nov.  8,  1900.) 

AXmOlt  AT  LAW— EQUITABLE  PLEAS— ACTION 
ON  NOTE— EVIDENCE. 

1.  Equitable  pleas  filed  in  actions  at  law  are 
properb'  etricken  ont  on  motion,  where  the  mat- 
ters therein  alleged  present  no  equitable  de- 
fense and  are  availBble  by  pleas  at  law. 

2.  Evldmce  examined,  and  found  insaffldent 
to  support  the  verdict. 

(Syllabus  by  the  Court.) 

Error  to  drcnlt  court.  Orange  coimty;  John 
D.  Broome,  Judge. 

Action  b7  the  First  National  Bank  of  Or- 
lando against  J.  E.  Robeson.  Judgment  for 
plaintiff.  Defendant  brings  error.  Berers- 
ed. 

Jones  &  Jonea.  for  plaintiff  In  error.  Beggs 
A  Palmer,  for  defmdant  In  error. 

CARTER,  J.  From  the  abstract  of  record, 
to  which  no  exceptions  were  filed  by  defend- 
ant In  error,  and  upon  which  alone  the  case 
must  be  disposed  of,  we  extract  the  following 
statement  of  the  facts:  On  November  14, 
18&4,  the  bank  sued  Robeson  ai>on  a  written 
obligation  dated  March  24,  1893,  whereby 
Robeson  promised  to  pay  to  the  order  of  the 
bank  $890  three  months  after  date,  with  In- 
terest at  10  per  cent,  per  annum  after  ma- 
turity. The  pleadings  are  somewhat  confus- 
ed, but  the  Issues  submitted  to  the  Jury  were 
framed  upon  pleas  of  payment,  set-off,  and 
usury;  the  latter  plea  alleging  that  the  note 
included  $30  for  three  months'  Interest  on 
$900.  According  to  the  evidence  as  abstract- 
ed, it  appears  that  on  March  24,  189S,  Robe- 
son owed  the  bank  $060,  evidenced  by  two 
notes,  and  on  that' day  be  executed  the  obli- 
gation sued  upon,  which  Included  $30  above 
the  amount  of  the  debt,  as  Interest  for  three 
months*  forbearance.  Defendant  deposited 
with  the  bank  as  collateral  30  shares  of  stock 
In  a  certain  corporation,  with  power  of  at- 
torney to  sell  same  to  pay  the  note.  Defend- 
ant, being  a  customer  of  the  bank,  also  de- 
posited with  It,  for  safe-keeping,  but  with  no 
power  to  sell,  90  other  shares  of  the  same 
stock.  W.  R.  Anno  had  for  years  been  acting 
as  agent  and  attorney  for  the  bank,  and  Its 
president  had  severnl  times  previously  con- 
snlted  him  In  regard  to  Robeson's  Indebted- 
ness, and  In  prior  transactions  between  Robe- 
son and  the  bank  Anno  had  represented  the 
bank.  On  April  6.  1893,  Anno  Informed  the 
bank  that  one  Smith  desired  to  purchase  20 
shares  of  Robeson's  stoclc.  and  stated  to  the 
president  of  the  bank  that  this  was  a  chance 
to  get  his  money  out  of  Robeson.  Anno  and 
the  president  thereupon  settled  between 
themselves  the  terms  of  sale  of  20  shores  of 
Robeson's  stock,— not  of  that  as  left  as  col- 
lateral, but  of  that  left  with  the  bank  for 
Bafe-keeplng,~and  the  bank  delivered  the 
shares  of  stock  to  Anno  to  sell  to  Smith.  On 
tiie  same  day  Anno  sent  Robeson  the  20 


shares  of  stock  by  Smith,  in  order  that  Robe- 
son might  make  a  formal  transfer,  with  a 
letter  notifying  him  of  the  sale,  and  Inform- 
ing him  that  the  terms  of  sale  were  as  fol- 
lows: Cash  $333.83.  and  Smith's  two  notes, 
for  $333.33  each,  due  In  three  and  six  months, 
payable  to  the  bank,— and  that  the  bank  was 
to  take  the  proceeds  of  sale  for  Robeson's  In- 
debtedness, and  surrender  his  note;  and  the 
president  of  the  bank  was  fully  cognizant  of 
the  contents  of  this  letter.  Robeson,  sup- 
posing that  the  stock  was  a  part  of  the  col- 
lateral, accepted  the  proposition  of  sale, 
transferred  the  stock  to  Smith,  and  sent  by 
Smith  the  two  notes  payable  to  the  bank, 
and  Smith's  check  for  $333.33,  which  he  also 
supposed  was  payable  to  the  bank,  but  which 
in  fact  was  payable  to  Anno.  On  April  21. 
189S,  Anno  deposited  the  two  Smith  notes  In 
the  l>ank,  with  instructions  to  credit  Robe- 
son's note,  and  at  the  same  time  dei>oslted 
Smith's  check  to  bis  own  account.  Next  day 
the  president  of  the  hank  told  Anno  that  he 
saw  the  latter  had  the  Robeson  money,  and 
requested  Anno  to  pay  It  to  him;  saying 
Robeson's  note  was  not  dne,  and  when  it  was 
he  would  protect  It.  Anno  drew  bis  check 
IQ  favor  of  the  president  for  $300  on  this 
fund,  payable  to  the  president  Individually. 
Anno  retained  the  balance  of  the  cash  pay- 
ment, claiming  It  as  commissions.  There  is 
some  little  conflict  as  to  who  Anno  represent- 
ed in  the  sale  of  the  stock.  He  states  that  as 
between  Robeson  and  the  bank  he  represented 
the  bank,  but  as  between  Robeson  and  Smith 
he  represented  Robeson.  Defendant  denied 
that  Anno  was  his  agent,  and  claimed  that  he 
was  agent  for  the  bank.  The  inresldent  of  the 
bank  stated  that  Anno  represented  all  par- 
ties. Some  time  after  this  transaction  the 
bank  failed,  and  the  receiver  notified  Robe- 
son that  be  bad  an  nnpaid  note  In  the  bank. 
Robeson  claimed  that  the  note  had  been  paid 
by  the  sale  of  the  stock  above  detailed.  The 
Smith  notes  had  not  then  been  paid,  bnt  the 
receiver  afterwards  collected  them,  and  en- 
tered credit  therefor  on  the  note  In  suit  Bol>e- 
son  bad  not  authorized  Anno  to  sell  any  of  his 
stock,  and  knew  nothing  of  negotiations  with 
Smith  until  he  received  the  letter  from  Anno. 
It  seems  that  the  bank  declined  to  recognise 
the  cash  payment  made  to  Atmo  1^  Smitli, 
or  the  payment  made  by  Anno  to  Its  presi- 
dent, claiming  that  the  latter  was  a  personal 
loan,  for  which  the  bank  was  not  responsible. 
The  Jury  found  for  plaintiff,  and  assessed 
the  damages  at  $305.33;  and,  after  overrul- 
ing defendant's  motion  for  a  new  trial.  Judg- 
ment was  entered  upon  the  verdict,  from 
which  this  writ  of  error  was  taken. 

1.  The  defendant  filed  a  plea  upon  equi- 
table grounds,  which  npon  motion  was  strick- 
en, and  this  ruling  Is  assigned  as  error.  The 
plea  contained  no  equitable  defense.  The 
matters  set  forth  therein  were  available 
pleas  at  law.  There  was  therefore  no  error 
in  striking  It  out. 


2.  The  only  other 
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cNMislder  It  seceaaarr  to  notice  18  that  re- 
lating to  tbe  motion  toe  a  new  triaL  It  ii 
Insisted  that  tlie  Teidlct  waa  contrary  to  the 
•ridence,  and  it  certainly  la  clearly  contrary 
to  tbe  erldence  aa  ve  find  It  stated  hi  the 
abstract  of  record.  Under  the  terms  of  the 
sale  of  defendant's  stoCk  as  agreed  npon  by 
Anno  and  tiie  bank,  and  ratified  by  the  de- 
fradant,  the  proceeds  of  tbe  sale,  vis.  the  two 
notes  and  the  cash  payment,  were  to  be  taken 
the  bank  in  settiemoit  of  tbe  note  sued 
npon.  The  notes  were  d^lrered  to  the  bank, 
and  aftenrards  paid;  and  tbe  cash  payment 
was  made  by  check"  to  fbe  bank's  agmt,  Anno^ 
and  ho  afterwards  paid  $300  ot  the  amount 
over  to  tbe  president  of  tbe  bank.  If  the  $S0 
osarions  Interest  be  deducted  from  the  note 
sued  on,  these  sums  paid  to  tile  bank  and  its 
president  are  entirely  sufficient  to  liQuldate 
toe  amount  due  upon  the  note.  We  think  the 
evidence,  as  we  have  atated  It  shows  dearly 
that  Anno  was  acting  as  agmt  for  the  bank. 
Indeed,  thexe  Is  no  evidence  in  the  abstract 
tibowlng  that  he  was  not.  The  mon^  was 
paid  to  bim  as  tbe  banfc'a  agent  under  an 
agreement  that  defendant's  note  should  be 
surrendered,  and  he  actn&Ily  turned  over  to 
the  bank  the  two  Smith  notes,  and  paid  the 
iveeldent  $300  of  the  cash  payment. 

The  Judgment  will  be  revosed,  and  a  new 
trial  granted. 


THOMPSON  V.  TOWN  OP  LUVERXB. 
(Snpreme  Oonrt  of  Alabama.    Dec  20,  1900.) 

MUNICIPAL  CORPORATIONS-STATUTSS— 
CHARTER— TITLE  —BONDS, 
tiuverne  City  Charter,  approved  February 
6,  1801,  entitled  "An  act  to  incorporate  the 
town  of  Luveme"  (section  8),  provides  that 
the  mayor  and  council  may  iBBue  bonds  and 
borrow  money  for  the  purpose  of  building  a 
court  house  should  the  county  seat  be  removed 
to  tbe  town.  Bonds  were  so  issued,  redtius 
that  they  were  Issued  under  such  section. 
Beld,  that  such  provision  of  section  8  was  void, 
as  in  conflict  with  Const  art.  4,  §  2,  requiring 
that  "each  law  shall  contain  but  one  subject 
which  shall  be'  clearly  expressed  In  Its  title,'* 
since  the  matter  of  building  a  court  house  for 
the  county  is  distinct  and  loreign  to  the  subject 
of  Incorporating  the  town,  and  ia  not  expressed 
Id  tbe  title  of  the  act;  hence  the  bonds  so  is- 
sued w«-e  Quauthorized  and  void. 

Appeal  from  circuit  court,  Crenshaw  coun- 
ty; D.  M.  Powell,  Special  Judge. 

Action  by  Jesse  Thompson  against  the  town 
of  Luveme.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  AfDnned. 

Fred  8.  Ball,  for  appellant  Brlcken  * 
Bri(^en,  for  appellee. 

McCLETjLAN,  a  J.  This  Is  an  action  by 
Thompson  against  Lnveme  on  interest  cou- 
pons attached  when  issued  to  certain  bonds 
Issued  by  said  town  under  the  aiqipoBed  au- 
thorisation of  section  8  of  an  act  of  the  gen- 
eral assemUy.  approved  February  6,  1801. 
The  title  of  this  act  Is  as  follows:  "To  lOf 
corporate  the  town  of  Luveme,  In  the  counl? 


of  Crenshaw,  and  state  of  Alabama.'*  Section 
8  of  this  act  Is  Ih  the  f<^owing  langnase: 
"SecUm  a— Be  It  further  enacted,  that  tbe 
said  mayor  and  conneU  of  the  said  town  of 
Luveme  are  herdtiy  authorized  and  empow- 
ered to  borrow  a  sum  of  money  not  exceeding 
twenty-five  thousand  dollars,  for  the  purpose 
of  building  a  court  house  In  said  town,  should 
tbe  county  seat  of  Crenshaw  county  be  re- 
moved to  said  totnx,  and  for  the  purpose  of 
building  public  BchocA  houses  and  other  need- 
ed public  buildings;  and  tor  that  purpose  tbe 
said  majvfc  and  council  axe  hereby  authorized 
and  onpowered  to  Issue  n^tiable  coupon 
bonds  In  such  d^omlnatlons  as  tiiey  see  fl^ 
bearing  Interest  at  the  rate  of  not  more  tiian 
eight  jfer  cent  per  annum,  and  running  for 
such  time  as  mid  mayor  and  council  may  de- 
termine, not  to  ozceed  twenty-five  years,  and 
to       tbe  said  bonds  to  the  best  advantage 
for  tbe  benefit  of  said  town,  at  not  less  than 
cents  on  the  dollar,  the  coupons  thereof 
to  be  receivable  In  payment  of  all  taxea  and 
othet  dues  to  the  said  town  of  Lnveme.  Said 
bends  to  be  exempt  from  municipal  taxea  in 
Crenshaw  county."    Acts  1890-01,  p.  408. 
The  brads  Issued  by  tbe  town  ctxitaln  a  reci- 
tetion  that  they  were  Issued  "under  an  act  of 
tbe  general  assranbly  of  Alabama  aj^roved 
February  6,  1801,  mtltled  'An  act  to  Incor^ 
porate  tbe  town  ot  Luveme,  in  the  county  of 
Crenshaw,  and  state  of  Alabama,'  "—the  act 
to  which  we  have  referred;  and  fliey  show 
on  their  faces  that  360  bonds,  each  for  9100, 
aggregating  926,000,— the  whole  amount  at- 
tempted  to  be  authorized,— wwe  Isaned.  The 
coupons  refer  specially  to  the  bonds  to  which 
they  were  severally  originally  attached  by 
number  and  otherwise.  It  ttiua  m^eared  by 
the  face  of  the  txmds  and  the  conp(HU  that 
both  the  bimds  and  the  coupons  were  Issued 
under  said  section  of  said  act  for  tbe  purpose 
of  building  a  court  bonee  for  the  count?  of 
Crenshaw  In  the  town  of  Luveme,  ai^  such 
was  the  fact;  and  the  only  question  In  the 
case  Is  whether  the  provision  in  section  8  of 
the  act  for  the  Issuance  of  btmds  by  the  town 
to  raise  mmey  to  bnlld  a  county  court  house 
is  germane  w  cognate  to,  covered  by.  Indi- 
cated In,  or  expressed  in  the  tl'Qe  of  the  act 
"To  Incorpomto  the  town  of  Lnveme,  hi  the 
county  of  Cien^w.  and  state  of  Atehama," 
within  the  mandatory  requirement  ot  section 
2.  art  4.  of  the  constltotKHi,  "Each  law  shall 
contain  but  one  subject,  which  shall  be  clear- 
ly expressed  in  Ite  title."  That  it  Is  not,  that 
the  building  of  a  county  court  house  is  a  sub- 
ject entirely  different  and  distlnbt  from  and 
fOTelgo  to  the  subject  of  the  Incorporation  of 
a  munlclpaUty,  tbat  such  subject  Is  in  no 
sense  expresaed  in  a  title  proposing  only  to 
Incorporate  a  town,  Is  too  clear  to  require 
argument,  or  tbe  dtatloa  of  any  ot  the  very 
numerous  decisions  of  this  court  covering  tbe 
point   The  circuit  court  correctly  gave  the 
affirmative  charge  to  the  Jury  on  the  theory 
tbat  section  8  of  said  act  Is  nnconstitotloaal 
and  void,  and  Ite  Judgment  mni^be  affirmed. 
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UcrAai«4ND  w.  DA.WaON. 
(BBprem  Otart  «£  Alafttama.    Dec.  20,  IMO.) 

OONTflACTS  —  BHRVICE8  —  COMPENSATION  — 
DBFBNSB-SIXRDBN  OF  PROOF-OHAROJB 
-ABSTRACT  JROPOSmON. 

1.  Where  the  defense  of  special  contract  and 
parmeut  was  interposed  to  plaintiffs  claim  on 
the  eoiBiBon  eonnts  for  work  and  labor  per- 
tor^td,  a  charge  that,  if  the  jury  ate  satisfied 
Cram  the  eTidence  that  the  plaintifC  performed 
the  services  for  the  defendant  with  fiis  linowl- 
edge  and  consent  and  at  his  zeqaest,  the  law 
impliaa  a  premise  oa  the  part  »f  Aefendant  to 
pay  a  fair  compenaatioa  uierefor,  unless  there 
was  an  express  agreement  to  the  contrar7,  and 
the  burden  is  on  the  defendant  to  prove  such 
acreement  hj  a  preponderance  of  evidence,  was 
correct,  aLnee  the  siwcial  contiact  and  parment 
are  each  affirmative  defenses. 

2.  Where  plaintiff's  claim  was  on  the  com- 
mon counts  for  labor  and  services  performed 
tor  defUidant  at  Ua  requeat,  and  defendant 
dainsed  a  special  contract  to  collect  for  a  per- 
centage of  the  amount  collected,  it  was  not 
t-rror  to  refuse  to  charge  that  there  could  be  no 
recoTerr  bj  plaintiff  for  commissions  on 
amouiita  collected  tv  defendant,  since  plaintiff 
bad  made  do  claim  therefor,  and  the  charge 
would  be  a  mere  abstract  proposition,  not  ap- 
plicftble  to  the  case. 

Appeal  from  city  court  of  Montgomery; 
A-  D.  Sayre,  Judge. 

Action  by  J.  M.  Dawson  against  Thomas 
UcFarland.  From  a  judgment  for  plaintiff 
defendant  appeals.  Affirmed. 

The  plaintiff  below  was  a  practicing  law- 
yer, and  white  In  New  Yo^  r^Mresenting  the 
tntereatB  of  two  Bubomtracton  (Newton  and 
Tubman  by  name)  In  a  deal  then  on.  and 
tbat  wsfl  likely  to  be  consummated  la  a  tew 
daya,  by  which  they  would  be  paid  Cur  work 
d<Hie  on  the  Tenoeasee  Central  Railroad,  was 
requested  by  tlie  defendant  to  look  after  hia 
Interest  In  the  same  deal;  he  being  another 
of  the  flobcontrac tors  on  said  railroad.  It 
was  repreaeirisd  to  the  plaintiff  that  the  deal 
would  be  consummated  In  a  tew  daya,  and 
on  this  repreaentadcffi  he  agreed  to  represent 
McFarland'B  Interest  In  that  particular  deal 
for  S  per  cent  Within  a  few  days  this  deal 
fdl  through,  and  finding  that  HcFaxlaod  was 
only  a  aubcortractor,  and  bad  do  lien  on  the 
railroad,  he  informed  McFarland  of  the  fall- 
ate  of  the  deal,  and  of  the  necessary  legal 
steps  to  give  him  a  Hen,  and  was  requested 
by  McFarland  to  take  all  legal  steps  neces- 
sary to  the  recovery  of  his  claim.  This  was 
denied  by  the  defendant,  who  claimed  that 
he  had  a  special  contract  with  plaintiff  to 
pay  him  5  per  cent  on  what  was  collected  on 
his  claim  against  the  railroad,  and,  no  col- 
lection lielDg  made,  there  was  to  be  no  pay. 
Acting  under  the  above-mentioned  Instruc- 
tions, the  plaintiff  spent  three  months  in  New 
York  trying  to  effect  a  deal  whereby  this 
money  would  be  secured, '  but  in  all  cases 
without  success.  Having  found  that  McFar- 
land bad  no  lien,  be  took  legal  steps  to  flz 
his  Hen  on  the  road,  and  did  fix  It  In  the 
courts  of  Tennessee,  and  secure  from  the 
president  of  the  railroad  a  confession  of  Judg- 
ment for  the  amount  due  McFarland.  Oolng 


to  Tennenee  to  tatae  the  aeaeMur  ^omt  or- 
deng  be  foond  that  pioceediafs  had  beat 
oaauMneed  to  pnt  the  s«ad  in  the  hands  vt  a 
necelTer.  He  performed  Faelew  li«al  sot- 
loes  in  this  connection  in  the  state  oourts  of 
Ttfuieesee,  and*  finding  a  liwtUe  eppUcatloa 
for  a  reoelTer  in  the  federal  ceort  at  Madi- 
TlUe,  he  lucceufnUy  foqgbt  and  defeated  It 
In  the  meanUme,  a  reeelrar  having  been  ap- 
p<toted  by  the  state  «hu%  he  fought  an  a^ 
plication  to  issue  9S(^000  of  reeelver's  ce> 
ti&cates;  and  ba  was  aneceBsfnl  In  aecnring 
an  order  of  oonrt  that  not  more  than  15,000  . 
thereof  should  be  used  for  other  purpose* 
than  tlw  paymoit  of  the  eentzaeton  on  tlie 
roed,  and  tber^y.  and  wdef  a  contract 
(which  lie  made  and  wrote)  wltti  the  xectflTer, 
Mr.  McFarland  sot  nearly  $1(^000  In  bbc^t- 
er'B  cfftlficates.  In  the  meantime  Tarions 
deals  w«e  token  up  wttti  diffwent  parties,  In 
all  of  which  he  aweared  for  McFarland,  traT- 
eling  ezten^T^  and  h»lng  much  time  from 
his  business,  and  finally  a  deal  was  consum- 
mated with  certain  Washington  parties  In  re- 
spect to  taking  the  claims  at  $70^.  This 
deal  seeming  to-  have  been  perfected.  Uc- 
Farland  a^ed  i^ntUT  what  he  would  de* 
mand  for  his  serrlces,  and  he  told  him  S  per 
cent  of  the  amount  Only  .  $10,000  was  paid. 
Bl«ht  per  cent  of  that  (10,000  was  the  only 
pay  be  erer  rec^Ted  from  these  people,  and 
he  had  given  McFaiiand  credit  for  that 
amount  The  Washington  peoite  falling  to 
carry  out  their  contract,  this  matter  was  tak- 
en up  with  various  other  persms  in  different 
places,  always  with  a  view  of  saving  those 
contractors,  but  never  with  success,  and  much 
time  and  labor  was  consumed  in  looklug  after 
it  The  contractors  being  all  broken  he 
made  a  contract  with  the  receiver  for  tiiem 
to  renmoe  work  to  get  the  $40,000  In  receiv- 
er's certificates.  Under  that  contract  th^ 
did  resume  worlc,  and  got  the  receiver's  oer- 
tlflcates.  When  they  quit  work,  they  did  so 
under  a  contract  prepared  by  plaintiff.  Plain- 
tiff finally  arranged  a  deal  In  fit.  Louis 
whereby  Qiey  would  get  80  per  cent  of  their 
certificates,  but  he  found  that  some  of  the 
contractors  had  pledged  their  certificates  as 
security  in  different  places  aU  over  the  conn- 
try,  and  that  It  was  Impossible  to  coUect  tdiem 
together  and  make  the  deal,  and  it  fell 
through;  but  McFarland  sold  all  certificates 
belonging  to  htm  to  the  parties  In  St  Louis 
with  whom  be  came  into  communication 
through  the  plaintiff,  but  he  sold  them 
tiirough  another  attorney.  PlalntlfrB  serv- 
ices bad  never  been  paid  for,  and  the  charges 
he  made  were  shown  to  be  fair  and  reason- 
able. Defendant  contended  that  he  made  a 
contract  with  the  plaintiff  to  coUect  this  claim 
against  the  railroad,  and  to  pay  him  5  per 
cent,  of  what  he  coUected,  and  nothing  more, 
and  that  he  had  been  paid  all  moneys  col- 
lected; but  be  admitted  that  he  knew  of  all 
the  work  plaintiff  was  doing  in  his  behalf 
while  It  was  being  done,  and  tiutt  he  (de- 
fendant) wrote  all  the  letters  and  ielecnms  i 
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and  signed  all  the  powm  of  attorney  and 
dmtracta  shown  in  erldence,  purporting  to 
be  signed  him,  got  tlw  recelTer's  certlfl- 
cates  under  tiie  contract  made,  and  nude  no 
ohjecticai  to  plaintiff  reswesentlng  him  In  all 
these  matters.  The  other  facts  In  the  case 
are  suffldently  stated  In  the  oplnlnu  Upon 
the  Introduction  of  all  the  erldence  the  court, 
at  the  request  of  plalntift,  gave  written  the 
charge:  **(1)  The  court  charges  the  Jury  that 
If  they  are  reasonably  satlafled  from  the  erl* 
dence  that  the  plaintiff  performed  for  the 
defendant  the  services  as  testified  atxmt,  wltti 
the  knowledge  and  cwsent  ot  the  defoidant 
and  at  his  request,  then  the  law  Implies  a 
promise  on  the  part  of  the  defendant  to 
a  fair  and  reasonahle  compensation  for  those 
services,  unless  there  was  an  opress  agree- 
ment to  the  contrary;  and  the  burden  Is  niran 
him  to  prove  such  agreement  by  a  preponder- 
ance of  evidence."  The  deEendant  duly  ex- 
cited to  the  giving  of  this  diarge,  and  also 
separately  excepted  to  the  refusal  <a  the  court 
to  give  following  written  charges  requested 
by  him:  "(2)  The  burden  of  proof  is  on  the 
plaintiff  to  make  out  his  case,  and,  if  the 
Jury  believe  from  the  evidence  that  the  serv- 
ice performed  was  done  under  a  contract  be- 
tween the  plaintiff  and  defendant,  the  burden 
of  proof  is  on  the  irialntlff  to  show  what  the 
contract  was,  and  the  amount  due  him  nnder 
it  (S)  Under  the  evldoice  tn  this  case,  plain- 
tiff cannot  recover  any  amount  for  services 
rendered  In  preparing  the  contracts  between 
the  recidvar  and  the  defendant  (4)  Under 
the  evidence  in  this  case  ttaxe  can  be  no  re- 
covery j^alntlff  for  commisdons  on  the 
amount  collected  by  defendant  on  receiver's 
certlflcates.**  Tbrae  were  verdict  and  judg- 
ment for  the  plaintiff.  The  defendant  ajf- 
peals,  snd  asstgns  as  error  the  several  rulings 
of  the  trial  court  to  'Milch  exceptions  were 
reserved. 

O.  S.  Rabb  and  Ray  Bushton,  for  appet 
lant  Lomax,  Orom  &  Well,  for  appellee. 

X>OWDEILL,  J.  The  plaintiff  declared  on 
the  amunon  counts  for  work  and  labor  done 
and  for  legal  services  performed  by  the  plain- 
tiff for  the  defendant  The  defendant  filed 
four  pleas,  all  of  which,  eioiept  the  second, 
are  in  denial  of  the  plaUitiff  *b  cause  of  action, 
and  amount  to  the  general  Issue.  The  second 
plea  is  a  plea  of  p^mrat  There  are  only 
tiiree  assignments  of  error  in  the  record.  The 
first  is  to  the  giving  of  the  written  charge 
Na  1  requested  by  appellee  (plaintiff  in  the 
court  below).  The  other  two  are  the  refusal 
of  the  court  to  give  the  second  and  fourth 
written  charges  requested  by  ajnpeUant 

The  charge  given  at  the  Instance  of  the  ap- 
pellee to  which  exception  was  reserved  cor- 
rectly states  tiie  law,  both  as  to  Implied  prom- 
ise to  pay  a  fahr  and  reastmable  compensa- 
tion for  services  performed,  as  vrell  as  to  the 
burden  of  proof.  It  Is  a  well-settied  laroposl- 
tfam  of  law  In  this  stote  that  wher^  In  the 


absence  of  an  express  contract  valoaUe  serv- 
ices are  rendered  by  one  person  ts  another, 
whl<A  axe  knowing  acoeiTted.  the  law  will 
Imply  a  promise  to  pay  a  fair  and  reasonable 
compensation  for  such  services.  Hood  v. 
League,  102  AU.  228,  14  South.  672;  Wood 
V.  Brewer,  66  Ala.  S70;  The  app^lee  claim- 
ed nothing  under  a  special  contract  but  re- 
lied cm  the  common  counts  for  legal  servtees 
rendered  and  worit  and  labor  done.  After  he 
had  made  out  a  prima  facto  case  nnder  tiie 
evidence,  and  rested  his  ease,  the  defoidant 
Bought  to  show  a  si>eclal  contract  between 
himself  and  the  plaintiff,  and  pigment  under 
such  contract  There  was  no  attempt  on  th« 
part  the  defmdant  to  show  psym^t  ex- 
cept nndw  the  special  contract  which  he  set 
up  in  his  evidoice.  That  the  burden  of  proctf 
was  on  him,  under  the  i^Lea  of  payment  Is 
beyond  controvorqr  (Sholman  v.  Orantl^,  SO 
Ala.  81);  and.  If  be  could  only  dtow  pay- 
ment by  setting  up  a  spedal  contract  tiie 
burden  of  proof  was  equally  niNm  him  to 
show  such  contract  He  sou^t  to  ovemmie 
the  prima  facie  case  of  ttie  plaintiff  by  show- 
ing an  Independent  fact  the  existence  of 
which  he  affirms,  and  the  law  casto  upon  him 
the  burdw  of  proving  it  when  it  ia  disputed. 
Lehman  v.  McQueen,  6S  Ala.  67a  Where  a 
debtor  set  up  a  partial  payment  and  aaserted 
that  be  directed  appropriation  tiiereof  to  a 
particular  debt  it  was  held  tiut  the  onus 
was  on  hfm  to  prove  It  Levystein  Whit- 
man, 60  Ala.  846.  Also,  where  tiie  validly 
Qt  the  payment  set  up  by  the  debtor  dq>ended 
upon  the  authority  of  the  p«8on  recelvii^  it 
the  burden  of  proving  the  authority  was  held 
to  rest  upon  the  party  setting  up  the  i>ay- 
ment  McBatfs  Adm'r  v.  Mid>onald,  67  Ala. 
428.  What  we  have  said  above  equally  aiH 
plies  to  charge  No.  2  requested  by  appelant 
and  which  the  court  properly  refused. 

The  appellee  made  no  claim  for  any  com- 
missions on  receiver's  certlflcates.  and  offered 
no  evidence  looking  to  such  commission. 
Oonsequently  charge  No.  4  requested  by  the 
appellant  was  properly  refused  as  being  ab- 
stract 8  Brldk.  Dig.  p.  lis,  S  106. 

We  find  no  error  in  the  recwd.  The  jndg* 
voBDt  of  tiie  court  below  vrill  be  afllrmed. 

a04  La.) 

In  re  RECETVERSHIP  OF  SHEETS  LUM- 
BER GO.,  Limited.   (No.  1S,758.) 

(Supreme  Court  of  Louisiana.   Feb.  18,  1901.) 

APPnAIf-DISHISSAL-SBS  JUDICATA. 

On  Motion  to  Dismiss. 

1.  Appellant  sought  to  have  the  funds  redls- 

tribnted,  in  order  to  collect  an  amount  less  than 
the  lower  limit  of  -this  court's  jurisdiction.  A 
redistribution  of  the  funds  was  the  object  and. 
to  that  extent  brought  the  case  within  tiw 
court's  jurisdiction. 

On  the  Merits. 

1.  A  final  account  was  homologated.  The 
proceedings  were  en  concnrso,  and  tite  Judg- 
ment had  the  effect  ot  res  Judicata*  i 
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2.  Oedtton  who  had  contested  one  another'i 
^^iim^  en  concurso,  in  proceedings  arising  on  a 
leeeiver's  account,  are  oound  by  the  decree. 

(SjUabos  by  the  Court.) 

Appeal  from  Jndldal  district  court,  parish 
of  Ouachita;  L.  E.  Hall,  Jiidge. 

Id  the  matter  of  the  receivership  of  the 
Sheets  Lumber  Company,  Limited.  From  a 
judgment  dismissing  the  receivers'  account, 
the  recelTcrs  appeaL  Affirmed. 

Hudson,  Potts  &  Bemstelu  and  Wise  & 
Hemdon,  for  appellants.  Andrew  Augustus 
Onnby,  for  apiHillees  Joseph  Bowling  Go.  and 
other  creditors.  Stubbs  &  Kussell,  for  ap- 
pellees Ouacblta  Nat  Bank.  Mrs.  Elvira  Ar- 
rant, W.  L.  UoiTifl  &  Co.,  and  Isaac  Baer. 

BRGAUX,  J.  The  receivers  appeal  from  a 
Judgment  of  the  district  court  dismissing  an 
account  which  they  bad  filed  after  the  cause 
had  beeu  decided  both  by  the  district  court 
aud  by  this  court  on  appeal.  In  re  Recelver- 
slilp  Sheets  Lumber  Co.,  52  La.  Ann.  1337,  27 
South.  809.  And  the  appeal  Is  also  from  this 
judgment,  rejecting  the  credit  of  :(l,ti82 
claimed  by  the  receivers.  After  the  cited 
case  had  become  final,  as  Just  stated,  attor- 
neys for  the  receivers  filed  an  account  which 
had  been  prepared,  the  receivers  aver.  In  ac- 
cordance with  the  decree  In  the  case  cited 
supra,  showing  a  percentage  of  61.S4  to  be 
paid  each  ordinary  creditor.  A  number  of 
creditors  aver  that  they  were  willing  to  set- 
tle on  that  basis,  bnt  the  receivers.  In  the 
end,  declined  to  pay  any  of  these  claims. 
Other  creditors  opposed  this  account  from 
the  first,  on  a  number  of  grounds,  and  asked 
for  a  mie  to  Issue  on  the  receivers  to  show 
cause  why  writs  of  execution  and  distringas 
should  not  Issue  against  them  individually 
on  their  failure  to  pay  to  them  the  amounts 
to  which  they  were  entitled  from  the  funds 
In  the  possession  of  the  receivers.  After 
this  opposition  had  been  filed,  the  receivers 
appeared  In  court  and  alleged  that  since  the 
filing  of  their  previous  account  as  receivers 
of  the  Sheets  Lumber  Company,  Limited, 
and  since  the  judgment  before  mentioned 
had  been  rendered,  they  had  discovered  that 
a  note  paid  by  them,  amounting  to  $1,982, 
was  erroneously  omitted  from  their  account; 
that  this  note  had  been  given  by  the  Sheets 
Lumber  Company,  Limited,  for  the  purchase 
price  of  the  real  estate  upon  which  its  saw  and 
planing  mill  plant  was  located  and  construct- 
ed, and  it  was  secured  by  a  special  mortgage 
and  prlvil^e  upon  the  real  estate  In  ques- 
tion, and  entitled  to  be  paid  as  a  privileged 
claim  by  preference  to  the  ordinary  credit- 
ors; that  when  this  note  was  paid  It  was 
d^sited  with  the  clerk  of  court  for  the  pur- 
pose of  canceling  the  mortgage  and  vendor's 
lien,  and,  through  error,  was  omitted  from 
the  list  of  credit  Items  of  their  account;  that 
DO  distribution  of  the  funds  of  the  Sheets 
Lumber  Company,  Limited,  has  as  yet  been 
made  among  the  creditors.  They  ask  to  be 
allowed  to  file  a  snpplementBl  account,  and 


for  credit  in  the  sum  before  stated.  A  num- 
ber of  the  creditors  of  the  Sheets  Lumber 
Company,  Limited,  alleging  the  amount  to 
which  they  are  entitled  under  the  judgmrat 
rendered  in  the  case  cited  supra.  Interposed 
the  plea  of  res  judicata  aud  estoppel  against 
the  supplemental  account  They  aver  that 
the  recovers,  after  selling  all  the  property 
of  the  company,  filed  a  final  account  of  their 
administration  and  a  tableau  of  distribution, 
which  was,  as  before  stated,  duly  homologat- 
ed. They  further  aver  that  the  liablUtles  of 
the  receivers  was  fixed  by  a  final  judgment 
In  addition  to  the  receivers,  who  claimed  an 
amount  as  t)efore  mentioned,  another  credit- 
or appeared  before  the  court  and  he  also  al- 
leged, in  substance,  that  be  had  a  right  to  re- 
cover as  creditor,  although  his  claim  had  not 
been  carried  on  the  receiver's  account  This 
creditor,  a  M.  Keck,  claimed  $10,CX)0,  evi- 
denced by  a  promissory  note  given,  he  aver- 
red, by  the  company  in  question  to  him.  He 
sets  up  that  the  receivers  inadvertently  and 
erroneously  omitted  to  place  him  on  the  list 
or  tableau  of  creditors.  He  claimed  the 
right  to  Intervene  in  the  proceedings  to  pro- 
tect his  interests,  and  to  join  defendant  in 
the  rule,  and  ask  that  his  claim  be  allowed. 
The  receivers  filed  answers  to  the  rules  be- 
fore mentioned,  and  reiterated  their  claim 
for  the  amount  of  |1,982  not  carried  on  their 
account  as  before  mentioned,  and  further  al- 
leged tiiat  the  amount  claimed  by  C.  M. 
Keck  was  left  off  of  their  account  as  before 
mentioned,  and  that  he  is  entitled  to  be  car- 
ried on  the  account  as  one  of  the  creditors. 
The  opposition  of  G.  M.  Keck  was  rejected. 
He  has  not  appealed.  The  pleas  of  res  judi- 
cata and  estoppel  to  the  amended  account 
were  sustained,  and  the  supplemental  ac- 
count was  disallowed  and  rejected.  The  re- 
ceivers were  ordered  to  make  settlement  un- 
der the  decrees  of  the  district  court  and  the 
supreme  court  From  this  decree  the  re- 
ceivers have  taken  this  appeal. 

We  take  the  averment  of  receivers*  coun- 
sel that  the  appeal  is  from  the  judgment  of 
the  district  court  dismissing  their  supplemen- 
tal account  and  rejecting  the  credit  of  $1,- 
982,  as  clearly  indicating  the  extent  of  ap- 
pellants' claim  on  appeal  This  Is  the  only 
amount  mentioned  in  the  supplemental  ac- 
count which  appellants  sought  to  have  al- 
lowed after  the  account  which  it  sought  to 
amend  had  been  homologated.  There  was  a 
concurso  of  creditors,  which  was  brought  to 
a  close  by  a  final  judgment  and  a  decree  or- 
dering payment  to  be  made  as  stated  in  the 
decree.  None  the  less,  the  purpose  in  pre- 
senting the  supplemental  account  and  the  is- 
sue arising  relate  to  the  amount  to  be  dls 
trlbuted.  We  do  not  consider  that  the  court 
Is  without  jurisdiction,  and  we  therefore 
overrule  the  motion  filc4  to  dismiss  the  ap- 
peal on  that  ground. 

This  brings  us  to  a  consideration  of  the 
pleas  of  res  judicata  and  estoppel  The  re- 
ceivers presented  to  the  court  a  final  aroonnt 
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tat  iKHDolagatton,  and  a  UttgaUoa  earned,  to 
wMch,  fTom  the  first  they  weie  partlee. 
Tliey  mxe  bound  by  the  Jodsment  rendered 
•ooatiadlctorUy  with  them.  The  Judsment 
Ae<Teed  the  fond  In  their  hands  to  be  paid 
to  the  CRdltoFB  In  rank  and  amount  as  set 
forth  In  the  decision  dted  above.  Not  an  la- 
me was  1^  open  or  unnoticed,  aa  rdates  to 
the  mass  of  the  estate  or  fiie  distribution  to 
be  made.  The  recelveca  cannot  now  raise 
Issnee,  and  demand  that  other  credits  be  al- 
lowed, latey,  parUcularly.  are  bound  1^ 
liielr  account  after  It  baa  beem  homologated 
aad  the  Judsment  has  become  flnaL  Tbe 
rule  which  holds  good  In  proceedings  en  con- 
curso  bolds  good  here.  When  the  creditors 
have  contested  tbe  validity  of  eadi  other's 
chdnu  in  proceedings  en  coaenrso.  tbey  are 
boond  by  the  final  decree  rendered.  Tbe 
court  sat  In  Judgment  <m  all  claims.  33w 
Judgment  found  that  the  total  amount  to  be 
distributed  was  fl8,808.68,  and  allowed  cred- 
its to  which  Hie  receivera  ate  entitled.  We 
do  not  think  it  permissible  to  recqten  tbe 
Judgment  In  order  tbat  other  credits  of  a 
date  anterior  to  the  Judgment  may  be  de- 
ducted. A  final  disposition  was  made  of  the 
cause  of  each.  The  rectirera  who  have  stood 
by  their  account  as  correct  cannot  be  heard 
to  urge  that  it  was  not  correct  (or  the  reason 
that  tb^  overlooked  a  claim  which  they 
hdd.  Hie  rule  that  tbe  thing  adjudged  must 
be  taken  as  tme  is  Inflexible.  We  have  no 
authority  to  aet  aside  tbat  which  las  been 
settled  and  has  become  final,  and  In  every 
reject  the  thing  adjudged.  No  sup^emra- 
tal  account  can  be  filed,  wltb  a  view  of 
amending  an  account  which  lutfl  been  bomol- 
'  ogated  and  has  received  the  final  approval 
of  the  oonrL  Tbe  otlier  eredlter,  who  also 
sets  out  tlist,  tfannigb  error,  his  claim  has 
not  been  carried  ui  the  account,  as  we  have 
noted,  te  not  an  appellant;  for,  tfaou^  be 
chose  to  Intervene  In  the  proceedings,  he  did 
not  perfect  his  appeal  to  this  court  For  the 
reasms  assigned,  the  Judgment  appealed 
firom  is  affirmed. 


(104  La.) 

FSEBB  et  aL  T.  DEROUEN.  (No.  18,664.) 
(Supreme  Oourt  of  Louisiana.   Feb.  18,  1901.) 

PETITORY  ACTION— EVIDENCE. 

Id  a  petitory  action,  where  the  plaintiff 
olairos  a  small  tract  of  land,  which,  aa  a  fact, 
forms  a  part  of  &  larfce  plantation,  and  appears 
to  have  been  so  considered  for  nenrly  30  rears, 
during  which  the  plantation  has  changed  nandu 
several  times,  such  plaintiff,  in  order  to  recov- 
er, must  identify  the  tract  claimed  by  him,  and 
mast  show  affirmativdy  that  it  could  not  rea- 
sonabLr  have  been  ioclnded  in  the  description 
whereby  the  plantation  was  sold.  Otherwise, 
the  defendant  in  such  action  Is  entitled  to  the 
benefit  of  the  doubt 
(Kyllabos  by  the  Coort) 

Appeal  from  judicial  district  court,  pariah 
of  Iberia;  Louis  Octave  Hacker,  Judge  ad 
boc. 


Actloo  by  Leonard  S.  Fra»  aad  otbera 

against  Hamilton  Derouen.    Judgment  Cor 

defendant  and  plaintiffs  appeaL  AfBrmed. 

f 

Broussard.  Dnlany  ft  Dunbar,  for  appel- 
lants. Todd  ft  Davis,  for  appellee. 


MONBOB,  J.  This  Is  a  petitory  action 
brought  by  Leonard  S.  Frere  and  Let^eld 
Smith,  as  heirs  of  Leonard  J.  Smith,  deceased, 
to  recover  two  tracts  of  land  situated  In  the 
parish  of  Iberia,  now  In  posseeslon  of  the 
defendant;  the  one  tract  being  described 
as  30  acres  Included  In  the  Pare  Perdu  plan- 
tation, and  tbe  other  tract  as  lots  S,  4,  9. 
10,  and  11.  section  8,  township  12  S.,  range 
5  E.,  c<HitaIntng  &&6  acres.  It  Is  admitted 
that  the  title  of  the  defendant  to  the  30-acre 
tract  Is  good.  The  court  Is  tberetore  called 
upon  to  determine  only  as  to  the  title  to 
the  tract  secondly  described.  Tbe  defendant 
seta  up  title  by  purchase,  and  pleads  tbe 
prescription  of  10  years,  acqulrendl  causa. 

Tbe  following  evidence  appears  In  tbe 
transcript  viz.:  (1)  An  act  of  sale,  of  date 
April  18.  1857,  from  Philip  HIckey  and  tHe 
heirs  of  Anna  HIckey,  his  wife,  to  Leonard 
J.  Smith,  of  certain  land,  described  as  lying 
on  the  northeast  side  of  Bayou  Pare  Perdu, 
Id  townships  11  and  12  S.,  range  6  E,  orig- 
inally granted  to  ^erre  Petit  and  measuring 
20  arpents  front  on  the  bayou,  by  40  arpents 
In  depth;  also  30  acres,  to  be  selected  by  the 
vendee  from  a  tract  owned  by  tbe  vendor 
lying  on  the  southwest  side  of  said  Bayou  Pare 
Perdu,  In  said  townships  11  and  12,  originally 
granted  to  Pierre  Petit  and  measuring  80 
arpents  front  by  80  In  depth.  (2)  An  act  of 
sale  from  Joseph  N.  Young  to  Leonard  J. 
Smith,  of  date  January  8,  1806,  of  a  "certain 
tract  of  land  or  plantation,  •  •  •  known  as 
tbe  'Pare  Perdu  Plantation,'  containing  S.000 
arpents  of  laud,  more  or  less,  bounded  north 
by  lauds  of  Emlle  Stout  and  others;  east 
by  Vlctorin  Romero,  L.  J.  Smith,  and  public 
lands;  south  by  Frauds  Segura;  an^  west 
by  public  lands,  «  •  •  being  tbe  same 
acquired  from  Philip  HIckey  and  the  heirs 
of  •  •  ♦  bis  wife  •  •  •  on  the  4th 
day  of  March,  ISiO,  •  •  •  and  being  the 
same  upon  which  the  vendor  now  resides." 
(3)  An  act  of  sale,  of  tbe  snme  date  as  tbb 
above,  and  from  the  same  to  tbe  same,  of 
"a  certain  tract  of  land  adjoining  the  Pare 
Perdu  plantation,  •  •  •  on  the  west  side 
of  the  PeUt  Ansa  bayou,  and  containing  03 
acres,  more  or  less;  being  tbe  same  acquired 
from  John  Rykosky  In  1860."  (4)  An  act 
of  sale,  of  date  April  9,  1870,  from  William 
Robertson,  testamentary  executor  of  Leonard 
J.  Smith,  deceased  (conflrmlng  an  adjudica- 
tion of  April  6,  1870),  to  John  Bllllngslea  and 
H.  J,  Souder,  of  tbe  Pare  Perdue  plantation 
and  the  93-aere  tract  both  as  hereinbefore 
described.  In  this  connection  It  may  be  re- 
marked that  the  proces  verbal  of  the  auction- 
eer contains  tiie  following  recital,  to  wit: 
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J.  Narclsse  Landry,  auctioneer,  •  •  • 
duly  authorized  and  empowered  by  the  a£orfr 
mentioned  commission  to  sell  *  *  *  all 
the  property  belonging  to  tbe  snccesslon  of 
Leonard  J.  Smith,  deceased."  It  further  ap- 
pears that  the  property  as  thus  acquired  by 
BUUngsIea  and  Souder  passed  through  dif- 
ferent hands,  and  was  purchased  by  DaTld 
Sandoz  March  10.  1877.  and  that,  Sandoz 
dying.  It  was  Inherited  by  his  daughter,  Un. 
Ducbamp,  who  sold  It  April  10,  1896,  to  the 
present  defendant  In  this  last  sale  the  pai^ 
ties  seem  to  hare  gone  out  of  the  way,  for 
reasons  which  are  not  apparent,  to  add  some- 
thing to  the  description  by  which  the  title 
bad  preTlously  passed,  though,  with  tbe  ex- 
ception of  50  arpeuts,  wtatcb  had  been  con- 
veyed to  one  Hulln  In  1881,  we  think  it  rea- 
sonably certain  that  the  property  sold  was 
the  same  as  that  which  had  been  adjudicated 
to  the  succession  of  Leonard  J.  Smith  In 
1870.  The  description  referred  to  Is  as  fol- 
iows,  to  wit:  "The  Pare  Perdu  Plantation, 
situated  on  Bayou  Pare  Perdu  In  Iberia  Par- 
ish. •  •  «  being  section  43,  In  township 
11,  S.  R.  5,  East,  (less  fifty  arpents  sold  In 
1891  to  Hulln  and  others  *  *  *)  said 
plantation  consisting  further  of  sections  38 
and  39,  entire,  in  township  12,  South,  Range 
B,  East,  containing  about  three  thousand  ar- 
pents; also  fractional  section  4,  Township  12, 
South,  Bange  6,  East,  confirmed  to  John  J. 
Smith  by  certificate  No.  7097,  comprising  93 
acres,  adjoining  tbe  aforementioned  section 
38  on  the  North;  and  also  lots  3,  4,  9, 
10  and  U.  Section  3.  T.  12.  S..  B.  6,  East^ 
adjoining  section  4  mentioned,  containing 
SS^Vioo  seres,  as  per  patent  to  Leonard  J. 
Smith.  March  4tb,  1858,  from  the  State  of 
Louisiana  No.  G28S,  held  by  Mrs.  Ducbamp, 
vendor,  and  herewith  delivered;  the  land 
described  In  the  first  three  sections  48  T.  11 
and  88  T.  12  all  Bange  5,  being  covered  by 
the  original  confirmations  to  Pierre  Petit  as 
per  Nos.  B.  1966  and  B.  2070  of  the  American 
State  Papers;  said  various  tracts  contsln- 
Ing  three  thousand  one  hundred  sixty-three 
*Vi»o  (3,163.25)  arpents  of  land,  acqnired  by 
vendor  by  Inheritance  as  sole  heir  erf  her 
father,  David  Sandoz,  deceased." 

The  foregoing  (which  Is  transcribed  literal- 
ly, errors  of  punctuation,  etc.,  included)  con- 
tains the  only  reference  which  we  find  Is 
tbe  evidence  to  the  particular  tract  which  Is 
tbe  subject  of  this  litigation.  There  Is  an 
absolute  failure  to  Identify  the  lots  which  are 
claimed  by  the  plalntiCEs;  and,  as  we  assume 
Oiat  the  map  found  In  the  record  is  the  best 
that  can  be  done  in  that  direction,  it  would 
seem  to  follow  that  the  idalntiffs  would  take 
nothing,  ev«i  If  thc^  bad  Judgment  for  said 
lots  according  to  ttie  prayer  of  their  petition. 
Tb9  evidence  does  show,  however,  as  we 
think,  and  as  the  Judge  a  quo  thought,  that 
the  lots  In  question,  as  Incorporated  In  sec- 
tion 8,  T.  12  &,  B.  G  B.,  bare  been  merged 
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for  more  than  80  years  into  the  Fare  Perdn 
plantation,  and  were  thus  sold  In  the  succes- 
sion of  Leonard  J.  Smith  in  1870.  It  will  be 
obserred  that  the  sale  In  the  succession  of 
Leonard  J.  Smith  was  made  under  an  order 
to  sell  all  the  property  belonging  to  the  suc- 
cession, and  was  a  sale  of  the  Pare  Perdu 
plantation,  containing  3,000  arpents  of  land, 
more  or  less,  between  designated  boundaries, 
—In  other  words,  a  sale  per  averslonem.  The 
evidence,  such  as  It  Is,  does  not  Inform  us 
that  the  lots  here  claimed  are  not  within 
that  description.  On  the  contrary,  we  under- 
stand that,  as  a  fact,  the  section  8,  within 
which  said  lots  are  supposed  to  exist,  and 
which  is  distinguished  on  the  map  filed  In 
evidence,  though  the  lots  are  not,  forms 
inrt  of  the  continuous  body  of  land,  under 
the  same  fence,  which  is  known  and  dealt 
with  as  the  Pare  Perdu  plantation.  It  Is  true 
that  the  procte  verbal  of  the  auctioneer  adds 
to  tbe  description,  as  given  above,  tbe  state- 
ment, "The  plantation  ♦  *  •  herein  con- 
veyed being  the  same  acquired  by  the  late 
Leonard  J.  Smith  from  Joseph  N.  Young, 
per  act  of  sale  before  William  Bobertson.  no- 
tary, on  the  8th  of  January,  1866,"  etc.  And 
It  Is  suggested  that  this  language  controls 
the  description,  and  that  no  other  property 
passed  under  the  tiUe,  as  made,  than  such 
as  had  been  acquired  from  Yonng,  to  which 
it  la  added  that  tbe  58  acres  in  controversy 
were  acquired  by  Smith  In  1858  from  the 
state  of  Louisiana,  and  hence  could  not  have 
been  acquired  by  him  from  Young  in  1866, 
as  part  of  the  Pare  Perdu  plantation.  These 
conclusions,  we  think,  would  be  entitied  to 
more  serious  consideration  If  the  plalntiCCs 
bad  Identified  the  tract  which  they  are  claim- 
ing, but  they  have  not  done  so;  and  we  are 
not  prepared  to  hold,  from  any  evidence 
Iwfore  us,  that  said  tract  la  not  Included  In 
the  description  by  which  Smith  porchased 
frcHu  Young,  notwithstanding  the  alleged  pre- 
vious acquisition  from  the  state.  Assuming 
that  It  Is  included  In  section  8,  as  represented 
upon  the  map  which  we  find  in  the  record. 
It  could  naturally  and  geographically  f«m 
part  of  a  pIantaU(m  made  iq)  of  the  Pierre 
Petit  tract;  and  we  entertain  no  doubt  that 
It  did  form  part  of  the  Pare  Perdu  planta- 
tion, as  made  up  of  that  tract  and  as  owned 
by  idalntilTs  ancestor,  Leonard  3.  Smith, 
and  that  it  was  believed  to  have  been  In- 
cluded In  the  sole  of  that  plantation  at  the 
Instance  of  Smith's  aecutor.  The  case  Is 
one  which,  from  any  point  of  view,  demands 
conclusive  proof  on  the  part  of  the  plaln- 
tifiFs.  They  have  not  supplied  it,  and  their 
demand  was  prc^rly  rejected.  The  Judg- 
ment appealed  from  Is  therefore  affirmed. 

BBBAUX.  J.,  recuses  himself,  havbig  been 
of  counsel  In  matter  of  investigation  of  the 
titie  at  tbe  time  that  Sandox  and  others  be- 
came the  owners  of  the  Pierre  Petit  tract 
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EUNO  T.  MASONS*  FRATERNAL  ACCI- 
DENT ASS'N.    (No.  13,720.) 
(Supreme  Court  of  Loaisiana.    Feb.  IS,  1901.) 
ACTION  ON  ACCIDENT  POLICY— B  VXD  EN  CS. 

The  burden  of  proof  rests  upon  the  plain- 
tiff to  establish  with  reasonable  certainty  the 
facts  essential  to  his  recoTery, 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  partob 
of  Iberrille;  Bdward  B.  Talbot  Judge. 

Action  by  Mn.  Julia  Kllng  ssainst  the  Mar 
mms'  Fraternal  Accident  Asaoclatlon.  SvOgr 
ment  tor  defendant,  and  plalntlfl  ajn>ealB. 
Affirmed. 

Lozano  &  BCbert,  for  appellant  Calrln  E. 
Schwing,  for  appellee 

MONROE,  J.  The  plaintiff,  as  beneficiary 
of  an  accident  policy  for  $6,000,  Issued  by  the 
defendant  company  upon  the  life  of  Qabrlel 
Kllng,  her  husband,  alleges  that  the  assured 
died  from  Injury  resulting  from  a  peril  In- 
sured against  and  prays  Judgment  acccMiSlng 
to  the  contract  The  answer  admits  the  Issu- 
ance of  the  policy,  but  denies  that  the  death 
of  the  assured  was  caused  by  violent  and  ac- 
cidental injury.  The  plaintiff's  theory  of  the 
case  Is  that  the  assured,  while  paring  the 
nail,  accidentally  cut  the  little  toe  upon  his 
left  foot;  tiiat  senile  gangtene  resulted  there- 
from, necessitating  amputation  of  the  leg; 
and  that  death  ensued  -within  the  terms  of  the 
Insurance.  The  policy  Insured  the  deceased, 
subject  to  the  by-laws  of  the  company  and 
to  the  conditions  Indorsed  thereon,  against 
personal  injutles  effected  during  Its  life 
"through  external,  Tlolent  and  accidental 
means,"  and  obligated  the  company  to  pay 
to  the  beneficiary  $5,000  In  case  death  should 
result  from  such  Injury  within  00  days.  One 
of  the  conditions  bars  liability  In  case  of 
death  "fnmi  disease  In  any  form."  The 
questions  presented  for  our  consideration  are: 
(1)  Has  the  plaintiff  proved  that  the  deceased. 
In  paring  the  nail,  cut  his  toe?  (2)  Should 
the  cutting  Id  such  case  be  considered  an  ac- 
cident wlttiln  the  meaning  of  the  policy? 
(3)  Can  It  be  held  to  hare  caused  the  a^le 
gangrene? 

Considering  the  first  of  these  questions,  the 
evidence  relied  on  as  showing  that  the  de- 
ceased cut  his  toe  is  the  testimony  of  the  at- 
tending physician  and  that  of  the  son  of  the 
deceased.  The  phj-slclan,  upon  his  direct 
examination  as  a  witness  for  the  plaintiff, 
had  apparently  Indicated  that  he  Intended  to 
testify  to  what  his  patient  had  told  him  as 
to  the  origin  of  the  trouble,  and  the  counsel 
for  the  defendant  objected  "to  any  evidence 
by  the  witness  as  to  what  Kllng  had  told 
him  as  to  his  bodily  condition,  or  any  wound 
accidentally  unfllcted  upon  himself  In  trim- 
ming or  cutting  his  corns,"  and  the  court 
overruled  the  objection;  and  thereupon  the 
witness  made  the  following  statement  to 
wit:  "I  inquired  as  to  the  cause  of  it  and 
was  told  by  the  family  that  In  cutting  his  toe 


nails,  or  corns,  a  few  days  previous,  he  had 
Injured  his  toe.  At  the  time  that  I  saw  Um 
it  was  not  possible  to  dlstlngulsta  the  bijuiy 
on  account  of  ttie  condition  of  the  toe,  due  t» 
this  gangrene."  And  on  cross-examination  he 
says:  "Z  do  not  know  of  my  positive  knowt 
edge  that  tliere  was  any  cut  on  the  toe  at  aO. 
This  disease  could  have  started  wl^ut  any 
cut  at  aU.  •  •  •  In  Mr.  Rung's  c<mditlon, 
that  disease  would  not  [have  been]  Ufeely  to 
have  broken  out  without  some  accidenttl 
cause,"  etc.  Seymour  KUng.  the  son  of  the 
deceased  and  of  the  plalnticr,  gives  the  fol- 
lowing testimony  on  the  subject  to  wit 
"Blood  poison  was  the  cause  my  father's 
death.  The  blood  poison  was  caused  by  his 
cuttli^  his  toe  while  paring  his  toe  nails.  It 
was  In  the  beghinlng  of  May,  1899.  that  be 
cut  his  toe.  Prior  to  the  cutting  of  his  toe^ 
my  father  was  in  perfect  good  faeslth." 
Cross-examined:  "I  know  that  the  cutting  at 
his  toe  caused  blood  poison,  because  the  dot 
tor  told  me  so.  I  don't  know  that  of  my  own 
knowledge.  *  *  *  Z  saw  my  father  when 
he  cut  his  toe.  It  was  his  little  toe  <m  the 
left  foot  I  don't  remembCT  whether  it  was 
In  the  morning  or  evening  that  my  father  cut 
his  toe.  I  Just  happened  to  go  upstaira,  and 
I  saw  him  sitting  down  In  the  hall,  smoking 
his  pipe,  and  paring  his  toe  nalla.  I  did  not 
see  him,  when  he  cut  his  toe.  *  *  *  I  nv 
the  toe  of  my  father  very  often.  I  wnx  ex- 
amined It  before  it  was  cut  It  must  have 
been  three  or  four  days  after  my  father  cnt 
his  toe  that  I  heard  him  complain.  The  toe 
did  not  bleed  profusely  when  it  was  cnt  I 
did  not  see  any  blood,  but  I  saw  the  cut" 
There  Is  no  other  testimony  upon  the  subject 
It  appears,  therefore,  that  the  physician  Imew 
nothing  of  the  cutting  save  what  he  was  told 
by  "the  family."  But  If  there  were  otlier 
members  of  the  family,  besides  the  son,  w&o 
knew  as  much  as  or  more  than  he,  It  is  f&ir 
to  presume  that  they  would  have  been  pot  on 
the  stand.  As  they  were  not  we  take  it  for 
granted  that  the  doctor  obtained  his  Infonua- 
tlon  from  Seymour  Kllng,  whose  testimony 
we  have  quoted,  so  that  what  that  witaess 
says  is  practically  all  there  Is  to  show  tbat 
the  deceased  cut  his  toe.  But  Seymour  Kliog 
swears  In  one  breath:  "1  saw  my  fatlier 
when  he  cut  his  toe.  It  was  the  little  toe  od 
the  left  foot;"  and  in  the  next  breath  says: 
"I  did  not  see  him  when  he  cut  his  toe. 
•  •  •  The  toe  did  not  bleed  profusely  when 
It  "^'as  cut  I  did  not  see  any  blood,  but  I  saw 
-the  cut"  The  Judge  a  quo  found  the  evidence 
on  this  point  "unsatisfactory,"  and  we  are  of 
the  same  opinion.  When  the  witness  says, 
first  that  he  saw  the  cutting,  and  then  tliat 
he  did  not  see  It  It  creates  an  Impression  of 
thoughtlessness  or  Irresponsibility;  but  when 
he  again  turns  al)Out  and,  after  giving  It  to 
be  tmderstood  as  a  last  word  that  he  did  not 
see  the  cutting,  tells  us,  "The  toe  did  not 
bleed  profusely  when  it  was  cut*'  and  that 
he  did  not  see  any  blood,  but  saw  the  cot 
we  are  at  a  loss  to  know  what  he  means.  If 
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he  did  not  see  the  cutting,  how  does  be  know  i 
that  the  toe  did  not  bleed  when  cnt?  He  does 
not  pretend  to  say  that  his  father  toid  him  I 
that  lie  had  cut  his  toe  while  partner  bis 
nalla  How,  then,  does  he  know  that  what  he 
took  to  be  a  bloodless  cut  was  In  reality  a 
cat  inflicted  at  the  time  and  under  the  dr- 
enmstances  testified  to  by  him?  On  tbe  other 
band,  if  it  be  true  that  a  cut  upon  his  father's 
toe  produced  no  blood,  It  would  indicate  a 
lack  of  circulation,  which  could  mean  nothing 
bnt  gangrene,  whether  the  toe  was  cut  or 
not.  And,  if  the  toe  was  in  that  condition,  it 
la  not  unlikely  that  bla  father  was  aware  of 
tbe  fact  or  at  least  felt  that  there  wa»  some- 
thing wrong,  and  tbe  cutting  done  by  him 
may  not  have  been  accidental,  but  may  have 
been  In  the  way  of  experimental  surgery. 
Tbls  seems  not  unlikely  from  the  testimony  of 
the  physician  as  to  the  condition  of  affairs 
when  he  was  called  in.  With  difflculties  and 
doubts  such  as  are  thus  suggested  as  to  the 
testimony  of  tbe  only  witness  who  pretends 
to  have  any  pei-sonal  knowledge  of  the  al- 
leged accident  to  the  toe  of  the  deceased,  and 
In  Tlew  of  the  faet  that  no  one— not  even  the 
attoidlng  physician— has  undertaken  to  say 
that  t^e  deceased  himself  ever  said  that  he 
met  with  such  an  accidentj  we  find  ourselves 
nnable  to  go  any  further  In  tbe  case.  It  is 
useless  to  consider  the  questions  whether  cut^ 
ting  one's  toe.  while  [)arlug  a  nail,  is  an  ac- 
cident, wltbln  the  meaning  of  the  policy;  or 
whether  senile  gangrene  necessarily  results 
from  such  cutting,  when  the  fact  of  the  cut- 
ting la  not  established  with  that  reasonable 
certainty  with  which  the  plaintiff  Is  expected 
to  make  out  tals  case.  The  judge  a  quo. 
tbongh  apparently  dlssatisfled  with  the  proof 
upon  this  point,  rejected  the  plaintiff's  de- 
mand upon  other  grounds.  The  Judgment  Is 
correct,  and  is  affirmed. 
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(No.  13,680.) 
(Bnpreme  Court  of  Louisiana.    Feb.  4,  1901.) 

WJURT  TO  BUPLOTft-CONTRIBUTORT  NBQLI- 
QBNCB— ASSUMPTION  OF  BISK. 

1.  In  an  action  for  damages,  the  machinery 
of  the  defendant  company  had  not  been  en- 
tirely completed.  The  plaintiff  was  present 
while  it  was  being  erected,  and  took  part  in 
the  work  of  erecting  It  While  one  of  the  ma- 
chines of  which  he  nad  charge  as  the  assistant 
of  the  foreman  was  being  operated,  he  failed 
to  exercise  the  care  and  prudence  which,  or- 
dinarily, an  operative  should  observe. 

2.  Plaintiff  had  been  employed  sufficiently 
long  to  know  how  to  adjust  a  set  screw  on  the 
collar  of  a  horizontal  shaft,  and  to  know  the 

{irecantion  necessary  to  be  taken  In  returning 
t  to  its  proper  plate  when  It  had  dropped  out. 
The  evidencft  shows  that,  with  ordinary  care 
and  prndence,  he  might  have  escaped  injury. 

3.  One  who  chooses  to  perform  this  duty 
without  applying  the  clutch  or  hand  lever,  who 
also  fails  to  atop  with  his  work  when  the  sub- 
stitute for  a  belt  shifter  falls,  and  who  holds 
onto  tbe  set  screw  after  the  shaft  begins  to 
turn.  In  obedience  to  the  friction  of  a  belt, 
irbldi  shifto  from  a  slack  to  a  fast  pnlley.  Is 


not  in  a  sltnation  to  render  his  employer  legally 
liable  for  the  injur>'  received. 

4.  The  employ^,  who  is  18  years  of  age.  has 
not,  on  that  account  alone,  a  greater  right  to 
recover  damages  for  an  injury  than  one  of  age. 
He  was  old  enough,  and  had  had  experience 
enough,  to  judge  of  the  danger  for  himseif. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  G.  W.  Sills,  Judge. 

Action  by  Pierre  Louis  Carrlere  against  R. 
McWilliams,  Limited.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Cbarbonnet  &  Marrero  and  William  J. 
Waguespack.  for  apiwUant  Harry  H.  Hall. 
Cor  appellee. 

BRRAUX.  J.  Tbls  Is  an  action  for  dam- 
ages arising  from  an  Injury  recelred  by 
plaintiff  in  the  year  1898  while  at  work  for 
defendant  In  its  paint  factory.  The  amount 
claimed  by  plaintiff  is  (5,000  for  the  loss  of 
four  fingers  off  bis  left  hand,  and  the  conae- 
quent  pain  and  suffering  endured.  When  tbe 
accident  happened  plaintiff  was  about  18 
years  of  age.  He  was  employed  by  the  de- 
fendant corporation  to  work  In  its  paint  fac- 
tory, and  especially  In  operating  certain 
paint-grinding  machines  and  mills,  and  had 
been  employed  at  this  particular  work  for 
about  two  months.  These  paint  grinders 
are  described  as  being  disks  of  stone  moved 
by  cogwheels  fasteDed*  to  a  shaft  made  to  re- 
volve by  a  belt.  This  belt  Is  shifted  from  a 
fast  to  a  loose  pnlley,  and  in  that  way  the 
cogwheels  and  grinders  are  stopped.  The 
foUowinc  Is  a  cat  of  the  machine: 


Jt  Is  tlie  loose  pnlley  and  J  Is  the  tut  pul- 
ley. The  belt.  In  order  to  stop  the  machine, 
is  shifted  from  the  fast  to  the  loose  pnlley. 
When  the  belt  is  shiftied,  tbe  grinder  wUl  not 
work.  To  shift  the  belt  from  the  fait  to  the 
loose  pulley,  and  stop  the  niachlnfl^,j^dlnul- 
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ly,  ft  belt  shifter  U  used,  consisting  of  a 
wooden  or  iron  frame,  with  a  slide  with 
lioles  bored  In  It,  In  order,  after  the  belt  has 
been  fihlfted,  to  Insert  pins  or  fasteners  to 
hold  back  the  belt,  and  prevent  It  from  slip- 
ping back  to  the  fast  pnlley.  The  bent  of 
this  belt  Is  always  to  slip  back  to  the  fast 
pulley,  and  for  that  reason  Iron  pins  are 
used  to  hold  It  on  the  loose  pulley,  especially 
when  something  is  being  done,  In  the  way  of 
repairs  or  anything  else,  requiring  those  in 
charge  of  these  machines  to  touch  any  part 
of  the  machine  that  is  dangerous.  If  touched 
when  the  machine  Is  being  operated.  A  sub- 
stitute for  this  shifter  was  being  used  by  the 
defendant,  and  not  the  regular  shifter. 

On  the  day  of  the  accident,  and  Just  be- 
fwe  it  happened,  plaintiff  avers,  ia  sub- 
stance, that  he,  as  was  his  duty,  was  grind- 
ing paint  (the  grinder,  it  follows,  was  in 
motion);  that  he  realized  that  there  was 
something  unusual  In  the  running  of  the 
machine;  that  he  shifted  the  belt  with  the 
appliance  used  for  a  shifter,  in  order,  as  he 
conceived,  to  prevent  some  serious  accident 
or  breakage  of  the  machine.  It  was  then 
that  be  saw,  as  he  thought  the  cause  of  the 
Jerking  or  irregular  motion  of  the  machine. 
The  jerking  and  halting  was,  he  avers,  ow- 
ing to  the  fact  that  a  set  screw  attached  to 
the  collar  on  the  shaft  had  fallen  out  He 
s&ys  that  the  cogs  did  not  join  to  one  anoth- 
er, being  loose  on  the  shaft  and  this  was 
brought  about  by  the  fact  that  the  set  screw 
which  held  the  collar  under  the  small  cog- 
wheel had  slipped  out.  This  set  screw  is 
fixed  on  to  the  collar  on  the  shaft  on  the  left, 
and  just  below  the  cogwheels.  Instead  of  & 
belt  shifter,  the  substitute  consisted  of  a 
board  which  was  placed  between  two  paint 
barrels,  I.  e.  the  end  of  the  board  was  held 
between  the  barrels.  It  appears  that  the 
machine  had,  in  addition  to  other  necessary 
appliances,  a  clutch  or  brake  or  hand  lever, 
by  which  the  two  cogwheels  were  discon- 
nected and  stopped.  It  also  appears  by  the 
evidence  that  plaintiff  knew  how  to  use  this 
clutch  or  brake  to  stop  the  grinder  from  run- 
ning. He  had  been  taught  how  to  throw  It 
off,  as  before  stated,  by  the  foreman.  The 
plaintiff  had,  at  different  times,  used  this 
clutch  to  throw  the  gearing  off  and  on. 
There  were  no  witnesses  present  at  the  time 
of  the  accident.  Plaintiff  says  that  the  set 
screw  on  the  before-mentioned  collar  pulled 
his  hand  so  that  it  was  caught  between  the 
cogwheels,  and  la  that  way  he  lost  four  of 
his  fingers.  As  relates  to  the  shifter,  defend- 
ant's counsel  stated.  In  argument  that  the 
plant  was  not  yet  completed,  and  that  the 
shifters  were  put  In  about  one  week  after 
the  accident  and  resulting  injury.  The  case 
was  tried  before  a  jury.  The  verdict  was 
found  m  favor  of  the  defendant  From  the 
retdlct  of  the  jury  and  the  judgment  of  the 
court,  plaintiff  prosecutes  this  appeal 

The  work  that  plaintiff  had  in  hand  r»- 
VtfM  MBW  pMCMtton  and  care.  The  op- 


erative who  Is  in  charge  of  machinery  while 
It  is  In  motion  Is  always  more  or  less  in  dan- 
ger of  meeting  with  an  accident  It  be- 
hooves him  always,  within  the  bounds  of 
reason,  to  minimize  whatever  risk  of  the  oc- 
cupation he  has  to  encounter.  If  plaintftT 
was  reasonably  prudent  and  careftil,  the  tes- 
timony does  him  great  injustice.  He  had 
been  at  work  In  defendant's  factory  a  stiffl- 
clent  length  of  time  for  him  to  know  enough 
about  the  machinery  not  to  expose  himself 
unnecessarily  to  an  accident  The  machin- 
ery was  new,  and  while  it  was  being  erected 
plaintiff  was  present  and  assisted  in  the 
work.  He  helped  to  adjust  the  machine  In 
question  to  the  shaft  Hie  testimony  of  the 
witnesses  leads  to  the  unavotdaiMe  inference 
that  he,  as  it  were,  ran  Into  danger  by  un- 
dertaking, as  he  did,  to  adjust  the  set  screw 
to  the  cogwheel  on  the  shaft  Plaintiff  did 
not  nee  the  clutch,  which  would  have  great- 
ly lessened  the  risk  of  accident.  He  says 
that  It  was  out  of  repair  or  difficult  to  ban- 
die.  He  Is  not  corroborated  In  this  state- 
ment and.  If  it  was  as  he  stated,  he  yet 
would  not  be  relieved  from  the  necessity  of 
proving  that  he  bad  not  In  other  respects, 
become  Indifferent  to  the  danger.  In  presence 
of  the  fact  that  the  weight  of  the  testimony 
proves  the  contrary.  Plaintiff's  attempt  at 
rebutting  defendant's  testimony  failed. 

Plaintiff  sought  to  show  that  after  the  belt 
slipped  from  the  loose  pulley,  as  he  contends 
It  did,  to  the  fast  pulley,  immediately  the 
revolutions  of  the  shaft  were  communicated 
and  felt  by  all  the  parts  of  the  machine,  and 
that  in  consequence,  his  hand  thereby  be- 
came exposed  to  the  injury  he  suffered.  An 
experienced  millwright,  familiar  with  ma- 
chinery and  with  defendant*  B  factory,  said, 
as  a  witness,  that  the  shaft  is  not  immediate- 
ly placed  In  full  motion.  At  first  the  move- 
ment Is  slow,  not  near  its  full  speed,  which 
is  125  revolutions  to  the  minute.  He  stated 
that  there  Is  nothing  In  the  character  of  the 
set  screw  when  the  shaft  starts  which  pre- 
vents one  who  fs  attempting  to  adjust  it 
from  letting  It  go.  This  witness  swore  that 
he  had  often  released  his  hold  on  parts  of 
the  machinery  when  put  in  motion  without 
receiving  the  least  injury.  In  giving  an  ac- 
count of  the  accident  as  a  witness,  plaintiff 
said,  in  substance,  that  he  sought  to  adjust 
the  set  screw  with  his  left  hand,  and  while 
in  the  act  of  adjusting  It  the  board  holding 
the  belt  on  the  loose  pulley  fell  on  the  floor, 
and  Immediately  the  shaft  rapidly  revolved, 
and  the  set  screw,  revolving  with  It  caught 
the  fingers  of  his  left  hand,  and  crushed 
them.  The  unfortunate  young  man  has  not 
succeeded  In  making  it  clearly  appear.  In 
the  eyes  of  other  witnesses  who  testified  np- 
on  the  subject  why  it  was,  in  a  work  requir- 
ing precision,  that  he  used  his  left  hand  In- 
stead of  his  right  band.  It  does  seem  that 
after  the  board  used  to  hold  the  belt  In  check 
had  fallen  to  tiie  floor,  plaintiff  had  anq^ 
tbna  to  wtthdntw  Ida  band.  Tba  wIUimom, 
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eze^t  ptelntUF,  all  testify  that  when  a  set 
■crew  falls  mt  ot  the  collar  set  on  the  sbaXt, 
and  the  jeartng  la  thrown  together  in  close 
contact,  It  would  have  no  such  effect  on  the 
machine  as  described  by  plaintiff;  that  fhe 
machlBe  woold  not  stop,  halt,  and  jttk,  mak- 
Ins  &  great  n<4se.  This  testimony  gives  rise 
to  tbe  Inference  that  plaintiff  sought  to  ad- 
Jn»t  tbe  set  screw  on  tbe  upp»  cogwheel,  or 
Just  abore  It,  and  that  in  thus  working  his 
leCt  kaod  waa  eaoght  Ur  tbe  cogs,  and  iOr 
Jnred  as  before  mentlooed. 

One  of  tbe  witnesses  said  that  plaintiff 
told  him  some  time  after  the  date  of  the 
accldmt,  after  be  (plaintiff)  bad  recoTered 
from  his  Injuries,  that  he  was  screwing  tbe 
screw  (w  top  of  the  large  cogwheel^  when 
Us  hand  was  caught  as  befwe  stated.  The 
act  of  patting  on  and  adjusting  tbe  screw  on 
tbe  upper  ct^wheel  presents  an  entirely  dlf- 
tefent  queetlon.— one,  it  seems,  from  which 
It  cannot  be  inferred  Hiat  the  defendant  was 
liable  in  damages.  To  another  wltpeas  the 
plaintiff  said  that  the  a«cldait  was  doe  to 
bis  own  carelessness. 

Bat  tbe  plaintiff  says  that  he  <mly  did,  la 
attempting  to  adjust  this  set  screw,  what  he 
had  seen  the  foreman  and  other  employes 
da  We  do  not  infer  from  tbe  testimony  that 
tbe  foreman  and  other  employds  attempted 
to  adjnst  the  set  screw  In  the  manner  w6 
Judge  the  plaintiff  attempted  to  do  the  work. 
This  contentloD  of  the  plaintiff  In  this  re- 
spect Is  at  variance  with  the  weight  of  the 
testlnumy.  An  nnployd  18  years  of  age  is 
not  401  that  aceoont  entitled  to  damages,  If 
the  eTldokce  shews  tbat  he  has  not  been 
ordinarily  carefol  la  handling  a  machine  In 
his  charge.  Tbe  daty  was  not  me  that  a 
minOT,  fffdJnarily  careful,  was  not  a  proper 
pwson  to  perform. 

We  haTe  noted  tbat  this  case  was  tried  by 
a  Jury.  In  due  time  after  the  verdict,  an 
iqipUcatioB  was  made  for  a  new  trlaL  In 
refusing  this  api^icatlon,  the  Judge  of  tbe  dis- 
trict court  care  for  reason  that  no  objection 
was  made  nor  exceptioit  taken  to  tbe  charge; 
that  the  case  was  submitted  to  a  Jury  of  in- 
telligent men,  who  appeared  to  act  with  doe 
deliberation,  and  that  their  verdict  was 
onanlmons;  and  that  he  was  not  prepared 
to  say  tbat  tbere  was  error  in  their  finding. 
We  also  have  given  tbls  case  our  most  care- 
ful consideration,  and  have  not  found  that 
the  defendant  can  be  beld  in  damages.  It 
only  remains  for  us  to  affirm  tbe  Judgment. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  Is 
affirmed. 


OO*  ta.) 

STATB  V.  PiaOT.   (No.  18,862.) 

(SopniBs  Cowt  of  Louisiana.  March  B.  1901.) 

COURT  or  A^fBAIiS-JTIRISDICTION— QUOSTION 
OF  LAW. 

Tbe  court  of  appeals  properly  declined  to 
ttks  jurisdiction  of  a  case  on  appeal  whero 
Os  putiss  luve  Bpon  As  factSb  and  the 


only  question  left  open  for  adJudicatioa  Is 
whether  the  defendant,  under  that  state  ot 
facts,  be  liable  to  a  license. 

(Syllabos  by  the  Court.) 

Certiorari  to  court  of  appeals,  parish  of 
Orleans. 

Application  of  P.  Pigot  for  a  writ  of  cer- 
tiorari or  a  writ  of  review  to  tbe  court  of 
appeals,  parish  of  Orleans.  Writ  denied. 

James  O'Omnor,  for  applicant 

NICHCHJ^,  a  J.  In  Us  ai^Hcation  to  this 
court  the  defendant  in  the  above  cause  al- 
leges that  be  Is  engaged  In  the  business  of 
keeping  a  small  restaurant  at  No.  522  Madi- 
son  street;  that  be  is  not  engaged  In  the 
liquor  or  bar  bualness,  but  does  serve  claret 
wine  with  the  dinner  he  serves,  for  wlilch 
be  charges  30  cents,  whether  the  patron 
drinks  the  wine  or  not;  that  the  attorney  for 
the  state  tax  collectors  for  tbe  parish  of  Or- 
leans had  obtained  judgment  against  him  fw 
the  Btat^  in  the  First  dty  court  of  New 
Orleans,  for  the  sum  of  9^00,  on  the  basis  ot 
a  bar  license;  that  he  bad  appealed  to  tbe 
court  of  anieals.  In  acowdance  with  article 
m  ot  tbe  constltotloD  of  1808^  which  makes 
the  court  of  appeals  the  appellate  court  la 
aU  cases  tbat  origlnato  in  the  First  dity 
court;  tbat  the  court  of  appeals  dismissed 
his  appeal  on  January  8i  1901,  on  the  gnnmd 
that  it  bad  no  jurtsdictlcm,  for  the  reasmi 
that  the  question  involved  was  me  of  Intei^ 
pretatlon  of  a  ststute  (Act  Ho.  171  of  189^. 
and  refused  a  rehearing  on  January  9.  1901; 
that  It  was  the  duty  of  the  court  of  appeals, 
to  liave  submitted  the  question  of  law  and 
Jurisdiction  Involved,  In  accordance  with  sec- 
tion 2  of  Act  Na  181  of  1888,  for  their  In- 
structions; that  article  86  (tf  the  constltatUni 
of  1808  gives  the  supreme  court  ezcloslve 
appellate  jurisdiction  in  cases  originating  In 
the  First  dty  court  only  when  an  ordinance 
of  a  municipal  corporation  or  a  law  ot  tbe 
state  had  been  declared  unconstitutional,  and 
that  article  148  of  the  constitution  of  1S98 
makes  the  court  of  aweals  the  apellate 
court  for  the  First  dty  court  In  all  cases; 
that  the  refusal  of  the  court  of  appeals  to 
exercise  jurisdiction  In  the  said  cause  had 
worked  him  a  grievous  Injury,  Inasmuch  as 
he  was  prevmted  from  taking  a  suspensive  op 
devolutive  appeal  to  the  supreme  court  from 
tbe  First  dtf  court,  more  "Uian  10  days  having 
elapsed  from  the  rendition  of  the  judgment 
to  the  dismissal  of  the  appeaL  His  prayer 
Is  that  a  writ  ot  cerUorarf  issue,  command- 
ing the  sending  up  ot  the  record  in  the  said 
cause  for  review  by  the  snprnne  court;  and 
tor  an  and  general  relief.  The  cause  waa 
submitted  to  the  court  of  appeals  for  dedslon 
on  an  agreed  statement  of  facts,  which  the 
petitioner  In  this  court  annexes  to  his  peti- 
tion. The  facta  of  the  case,  as  set  out  In 
this  statonent,  are  those  wfaldi  petitioner 
claims  them  to  be  In  his  petition  hmin. 
The  case,  oa  motlcm  of  the  state  attom^, 
was  dismissed  In  the  court  of  apm^  no 
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the  authority  oi  State  t.  RosenBtream,  52 
La.  Ann.  2126,  28  Sonth.  294. 

The  only  question  at  issue  In  this  case, 
from  Its  Inception,  was  whetlier  the  defend- 
ant was  legally  responsible  for  a  license  or 
not.  Of  course,  for  the  determination  of  that 
question  all  the  circumstances  connected  with 
his  business  had  to  be  examined  and  deter- 
mined. The  state  Insisted  that,  upon  the 
state  of  facts  which  it  could  establish,  de- 
fendant was  liable.  Defendant  denied  that 
proposition.  State  t.  Zurich,  48  La.  Ann. 
447,  21  South.  977.  The  primary  examina- 
tion and  decision  were  made  in  the  First 
city  court  The  defendant  appealed,  ndt  to 
the  supreme  court,  but  to  the  court  of  ap- 
peals. In  that  court  the  parties  made  an 
agreement  as  to  all  the  (acts  of  the  case. 
There  was,  therefore,  no  issue  of  fact  left 
for  that  court  to  determine.  The  only  ques- 
tion left  open  to  It  for  Jurisdiction  was  that 
of  the  liability  of  defendant  for  a  license. 
That  was  one  which  it  was  incompetent  to 
decide.  The  appellate  tribunal  for  persons 
upon  that  issue  is  the  supreme  court  The 
court  of  appeals  correctly  declined  to  act 
upon  it,  and  dismissed  the  appeal.  Its  ac- 
tion should  properly  hare  been  tested  undn* 
our  supervisory,  not  our  rerisory,  power. 
This  application,  for  the  reasons  assigned 
herein.  In  State  r.  Oircnlt  Court  of  Appeals, 
49  La.  Ann.  1221,  22  South.  and  in  State 
T.  Rosens tream  and  the  decisions  r^erred  to 
in  that  case,  ia  hereby  refused. 


(104  La.) 

STATE  T.  LOGAN  ot  al.    (No.  13,795.)i 

(Snprem*  Oonrt  of  Louisiana.    Feb.  4,  1001.) 

CRIMINAL  APPEAL  BY  ONE  DEPENDANT 

— RIOHTS  OF  CO-DEFENDANT— EXTOR- 
TION—APPEAL— REVIEW. 

L  When  two  defendants,  charged  with  the 
same  offense,  are  tried  together,  and  a  bill  of 
exceptions  to  the  admission  of  evidence  is  re- 
served by  one  of  them,  who  is  thereafter  ac- 
quitted, the  other  defendant  is  not  entitled  to 
claim  any  advantage  under  thn  bill  so  reserved 
unless  it  Is  thereby  made  to  appear,  upon  the 
face  of  the  record,  that  an  error  has  been  com- 
mitted to  his  prejudice. 

2.  In  Act  No.  63  of  1884,  the  word  "extort" 
is  used  in  its  ordinary,  as  contradiBtlnguished 
from  the  technical,  sense  in  which  it  is  used  in 
section  868  of  the  Revised  Statutes,  and,  as  so 
naed,  applies  to  persons  generally,  and  signi- 
fies, "the  taking  or  obtaining  of  anything  from 
another  by  means  of  illegal  compulsion,"  wheth- 
er upon  a  claim  of  right  or  otherwise. 

8.  where  there  Is  no  bill  of  exceptions,  it 
must  be  clear  upon  the  face  of  the  record  that 
an  error  has  been  committed  to  the  prejudice 
of  the  defendant  or  the  Judgment  against  him 
will  not  be  reversed.  A  doubt  will  be  resolved 
In  favor  of  the  validity  of  the  action  of  the  tri- 
al court 

(Syllabus  by  the  Court.) 

Appeal  firom  Judldal  district  court,  parish 
at  Claiborne;  Benjamin  P.  Edwards.  Judge. 

Wm.  Logan  and  others  were  Indicted  for 
extortion,  and  Holly  was  conylcted,  and  ap- 
peals. Affirmed. 

RiliMrliig  rsfassA  ICsreh  K,  IMO. 


Richardson  &  Richardson,  for  MV>^l*iit. 
Walter  Gulon,  Atty.  Gen.,  and  J.  O.  Theua, 
Dlst  Atty.  (Lewis  Galon,  of  counsel),  tw  the 
State. 

MONROB,  J.  It  appears  from  the  record 
In  this  case  tliat  William  Logan,  Lee  Slaton. 
and  Thomas  Holly  were  chained  In  the  same 
Indictment  with  having,  on  the  6th  day  of 
October,  1900,  willfully  and  felcmlooaly 
threatened  to  kill  Robert  Thurmond,  with  the 
Intent  to  extort  money,  goods,  and  chattels, 
etc.  Logan  was  not  placed  on  trial,  but  Sla- 
ton and  Holly  were  tried  together,  with  the 
result  that  Slaton  was  acquitted  and  Holly 
was  convicted,  with  a  recommendation  to 
mercy,  and  sentenced  to  one  year's  imprlBon- 
ment  at  hard  labor.  His  case  is  presented 
here  by  means  of  two  bills  of  exception. 

The  first  bill  was  taken  to  the  ruling  of  the 
court  on  the  following  question  propounded 
by  the  state  to  R.  S.  Tbnrman,  a  state  wit- 
ness, to  wit  "What  statement  or  threats  did 
the  defendants  make  against  him?'  to  which 
the  counsel  for  the  defendants  objected,  on 
the  grounds  that  there  was  no  allegation  or 
charge  of  conspiracy,  and  that  no  statements 
or  threats  could  be  received  against  a  de- 
fendant not  making  them,  unless  the  Jury 
were  instructed  that  they  were  received  only 
as  against  the  defendant  by  whom  they  were 
made;  which  objection  was  overruled  by  the 
court,  for  the  reason,  as  appears  from  the 
bin,,  that  "a  statement  made  by  one  defend- 
ant in  the  presence  of  the  others  that  all 
parties  present  when  the  statement  or  threat 
is  made  is  bound  by  them  [sic],  and  the  said 
statement  or  threat  Is  receivable  In  evidence, 
and  Is  to  be  considered  by  the  Jury  as  against 
all  such  parties."  It  further  appears  from 
the  statement  of  the  Judge  that  the  bill  was 
reserved  on  behalf  of  the  defeudaat  Slaton, 
who  was  acquitted.  It  Is  fair  to  assume 
from  tbis  that  whatever  threats  may  have 
been  tes^fied  to  In  the  answer  to  the  ques- 
tion propounded  to  the  witness  were  made  by 
the  other  defendant  Holly,  who  had,  there- 
fore, no  Just  ground  for  complaint  If,  how- 
ever, he  had  reason  to  complain,  be  Aould 
have  embodied  his  complaint  in  a  bill  of  ex- 
ception, since  the  bill  reserved  on  behalf  of 
bis  co-defendant  cannot  avail  him. 

The  second  bill  presents  the  following  ques- 
tions, to  wit:  Counsel  for  defendants  re- 
quested the  court  to  charge  the  Jury,  substan- 
tially, that,  if  It  appeared  that  the  person 
threatened  owed  the  amount  demanded,  a 
threat  1^  the  latter,  conditioned  upon  the 
nonpayment  of  the  amount  due,  should  not  be 
regarded  as  a  threat  to  extort  money,  within 
the  meaning  of  the  statute;  which  request 
was  refused,  and  the  court  charged  the  Jury 
(according  to  the  bill  prepared  by  defendants' 
counsel)  "that  It  made  no  difference  whether 
be  owed  the  party  making  the  threat  or  not 
that  be  could  sue  for  bis  debt,  and  that  if  be 
threatened  the  party  who  owed  him  he  was 
guilty  tinder  the  stataW;  to  which  refiual 
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to  diarge,  and  charge  given,  the  defend- 
ant, through  his  connBel,  excepted.  "The  or- 
dinary meaning  of  the  word  'extortion'  Is  the 
taking  or  obtaining  of  anything  from  another 
by  means  of  Illegal  comptUslon  or  oppressive 
euction.  *  *  *  Bnt  the  vord  has  acquir- 
ed a  technical  meaning  In  the  common  law, 
and.  In  this  sense,  may  be  defined  to  be  the 
corrupt  and  nnlawfnl  taking  by  any  officer  of 
the  law,  nnder  color  of  his  office,  of  any  mon- 
ey or  thing  of  valne  that  Is  not  due  to  htm, 
OF  the  corrupt  or  unlawful  taking  of  any  mon- 
ey or  thing  of  Talue,  under  color  of  his  office, 
In  excess  of  what  Is  due  to  Um.  or  before 
It  Is  due  to  him.  'Bxtortlon,*  fai  Its  technical 
sense.  Is  also  made  the  subject  of  statutory 
enactment,  substantially  declaratory  of  the 
common  law.  In  England  and  In  moat  jnrla- 
dictions  In  the  United  States."  12  Am.  & 
Eng.  Bnc.  Law  (2d  Ed.)  pp.  576,  577. 
tort.  (1)  To  obtain  aa  from  the  holder  of  de- 
sired possessions  or  knowledge  by  force  or 
compulsion;  wrest  or  wring  away  by  any 
Tlolent  or  oppressive  means,  as  phydcal  force, 
menaces,  duress,  torture,  authority,  monopoly, 
or  the  necessities  of  others.  (2)  In  law,  to 
take  Illegally  nnder  oflor  of  office.  *  •  • 
Extortion.  (1)  The  act  of  extorting.  *  •  • 
OS)  In  lawi  strictly,  the  crime  of  obtaining 
money,  or  other  property,  or  service,  from  an- 
other under  color  of  public  office,  when  tione 
is  due,  or  not  so  much  Is  due,  or  before  it  Is 
due.  In  some  of  the  United  States,  moreover, 
a  wider  slgnlfioitlon  is  given  to  the  word  by 
statute**  Oent.  Diet  In  tibto  state  the  tech- 
nical offense  known  to  the  common  law  as 
"extortion"  was  punishable  nnder  section  868, 
Ser.  St,  which,  by  Its  terms,  ap^Ied  exdn- 
^vely  to  officers.  State  t.  Lubln.  42  La.  Ann. 
79,  7  South.  68.  By  Act  No.  68  of  1884,  It 
was  declared  that  *^y  person**  who  "shaU 
threaten  to  kin,  •  •  •  with  Intent  to  ex* 
tort  money,  «  •  •  diall,  upon  conviction, 
be  Imprisoned,'*  etc.  This  statute  has  been 
held  to  be  constitutional  In  an  opinion  In 
which  Mr.  Justice  Miller,  as  the  organ  of  this 
court,  said:  *1t  defines  the  offense  of  at- 
tempting to  extort  money  by  threats  or  other 
unlawful  devices.*'  State  v.  RuAlng,  49  La. 
Ann.  1632,  22  South.  TBS.  There  Is  no  ques- 
tion, then,  of  the  application  of  the  law  to 
the  defendant  and  we  can  find  no  sufficient 
reason  for  holding  that  It  does  not  apply  to 
the  act  which  he  Is  charged  with  having  com- 
niltted,  since  the  threats  chained  against  him 
are  within  Its  terms,  whether  he  claimed  that 
the  money  demanded  was  due  to  him  or  not 
Cases  decided  In  other  states.  In  which  it  Is 
said  that  a  contrary  view  has  been  held,  are, 
perhaps,  based  upon  the  language  of  particu- 
lar statutes,  which  may  have  admitted  of  the 
eueptions  for  which  the  defendantiC  counsel 
here  emtends. 

The  foregoing  presents,  sdbstantially,  the 
qoestlons  reserved  In  the  bill,  as  they  are  set 
forth  by  the  defendants*  counsel.  The  Judge 
a  quo,  however,  made  some  addition  .to  the 
bin  as  prepared,  reciting,  in  slightly  different 
20  8o.-^ 


language  from  that  used  by  defendantfs  coun- 
sel, certain  testimony  tending  to  show  that 
something  was  due  to  the  defendant  by  the 
party  whom  he  Is  charged  with  having 
threatened,  and  showing  that  the  defendant 
had  said  that  if  he  did  not  get  it  In  <me  way. 
h6  would  in  another;  that  "he  woiild  shoot  it 
out";  which  redtal  concludes  with  the  state- 
ment by  the  Judge:  *^e  court  charged  the 
jury  that  tills  was  not  the  way  to  collect 
debts;  that  the  law  provided  the  mode  and 
manner  of  collecting  debts;  that.  If  Thur- 
mond owed  Holly  anything,  he  could  have  ob-. 
talned  the  same  in  a  legal  and  proper  man- 
ner." And  to  this  statement  the  objection  Is, 
urged  In  the  brief,  that  it  embodies  an  on- 
warranted  comment  npon  the  evidence,  and 
was  prejudicial  to  the  defendant.  Taking 
the  statement  of  the  counsel  as  to  what  the 
Judge  chftrged.  In  connection  with  the  Judge's 
statement  upon  that  subject  It  is  not  alto- 
gether clear  to  os  bi  exactly  what  language 
the  charge  was  expressed;  and,  inasmudi  as 
no  objection  was  made  and  no  bill  of  excep- 
tions taken  at  the  time,  on  the  ground  that 
the  language  used  Imported  a  comment  on 
the  testimony,  we  are  bound  to  suppose-  that 
It  did  not  so  impress  the  counsel  at  the  time, 
and,  from  the  presentation  of  the  matter  in 
the  record,  we  are  not  prepared  to  hold  that 
It  did  Import  such  comment  The  Judgment 
appealed  from  Is  therefore  affirmed. 


005  La.) 

In  re  NEW  ORLEANS  AUXILIABT  SANT- 
TABT  ASS'N.  (No.  1S.B23.) 

(Snpreme  Oonrt  of  Looislana.   Feb.  18,  1901  \ 

CORPORATIONS— ENFORCEMENT  OF  DEBTS  - 
LIQUIDATION. 

1.  The  creditors  of  a  private  corporation  es 
tabllsbed  for  a  public  purpose  are  entitled  to 
be  paid  from  the  proceeds  of  the  property  of 
the  corporation:  and  the  claim  that  such  prop- 
OTty  cannot  he  seised  or  otherwise  made  avail- 
ahle  In  satisfaction  of  debts  dae  by  the  corpo- 
ration, npon  the  ground  that,  being  the  prop- 
erty of  a  corporation  established  for  a  public 
purpose,  it  must  be  regarded  as  dedicated  to 
public  use  and  exempt  from  seizure  cannot  be 
■UBtained. 

2.  Whether,  in  the  particular  case  before  the 
court  the  title  to  the  residuum  of  such  prop- 
erty, after  the  payment  of  the  debts  of  toe 
corporation  and  the  charges  and  expenses  of 
liqaidatioD.  vesta  in  the  public  or  in  the  mem- 
bers of  the  corporation,  is  not  determined. 

3.  Upon  the  case  presented,  the  putting  of  the 
corporation  in  llquiaatiou,  and  the  selection  of 
the  liquidating  commissioners  by  the  members 
in  general  meeting  convened,  were  competent 
acts,  and  were  properly  recogaixed  ana  con- 
firmed by  the  district  court 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  ol 
Orieans;  George  H.  Thterd,  Judge. 

In  the  mattn  of  the  New  Orleans  AuirilhiTy 
Sanltory  Association,  In  Uquldation.  From  a 
Judgment  as  to  the  Interest  of  the  dty  of  New 
Orieans  In  certain  pn^rty.  it  appeals.  Re- 
versed. ^  , 
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Samuel  L.  Ollmore.  City  Atty.,  and  Artlinr 
UcGnlife.  Asst  City  Atty^  for  appellant 
Henry  J.  Leovy,  for  appellee. 

Statement  of  tlie  Case. 

MONBOB,  J.  It  appears  from  tbe  record 
that  the  New  Orleans  Auxiliary  Sanitary  A»- 
MRlatlon  was  incorporated  In  1879,  under  a 
diarter  the  provldons  of  which,  so  far  as  It 
Is  necessary  to  quota  them,  read  as  follows, 
10  -wit: 

"Article  1.  The  purposes  and  object  of  thts 
corporation  are  hereby  declared  and  spedHed 
to  be  the  execution  of  such  measures  as  are 
or  may  be  necessary  for  the  preservation  of 
life  and  the  public  health,  and  to  prevent  the 
Introduction  and  spread  of  disease;  and  to 
these  ends  to  aid  and  aatlit  the  public  au- 
thorities in  carrying  Into  effect  all  proper  or- 
dinances and  laws  retatlTe  to  pnUle  health, 
and  to  adopt  systematic  measures  for  the  col- 
lection and  distribution  of  money  or  property 
derived  from  Toluntary  subscription,  or  other- 
wise, In  such  manner  aa  will  best  t&oA  to  pre- 
serve life  and  prognrty  and  to  promote  the 
prosperity  an^  health  of  the  city  of  New  Or- 
leans. 

"Art  2.  *  •  *  Said  corporation  ihall 
nave  and  enjoy  mccestion  and  exist  and  c<hi- 
rlnuefbr  •  •  •  twenty-flve  years  •  •  • 
lo  receive,  hxM,  acquire,  and  diqtoae  of,  as 
well  as  let,  lease,  and  hire  any  and  all  kinds 
of  propnty,^  etc; 

"Art  7.  The  membraa  of  this  oorporatitm, 
\t  any  general  meeting  convowd  for  sucb 
purpose,  after  twenty  days'  prlw  notice  shall 
have  first  been  i^ven,  •  •  •  siiaU  have 
tbe  power  *  *  *  to  dissolve  the  associa- 
tion, with  die  assent  of  three  fourths  of  the 
members  of  the  association,  present  at  such 
meeting." 

After  Its  bicorporation,  the  association 
pears  to  have  been  regularly  organised,  with 
tbe  required  officers,  and  to  have  entered  up- 
on Its  life  of  proposed  usefulness.  In  1880 
the  city  of  New  Orleans  adopted  an  ordinance 
(No.  6442.  Administration  Series)  whereby  it 
granted  to  said  association  tbe  use  of  a  cer- 
tain portion  of  ground  on  the  river  front  be- 
tween Nuns  and  Celeste  streets,  "with  the 
right  *  *  *  to  control  and  hold  posses- 
sion of  the  same  for  twenty  five  years."  This 
ordinance  contains  the  further  provision  that 
at  tbe  Old  of  the  twenty-flve  years,  "or  at 
any  other  period  that  the  land  should  revert 
to  the  city.  •  *  *  the  dty  shaU  pay  to 
the  association  the  value  of  the  Improvements, 
macUneiy,  buildings,  etc.,  that  may  then  be 
tQKm  said  property;  the  value  to  be  ascer^ 
talned  and  fixed  by  the  appraisement  of  two 
arUtratore,  one  to  be  appointed  by  tbe  city 
authorities  and  the  other  1^  said  association. 
And  In  case  of  failure  of  these  two  appraisers 
to  agree  they  shall  appoint  an  umpire,  whose 
dedalon  shall  be  final  in  fixing  and  determin- 
ing the  amount  to  be  paid  by  said  city  to 
said  association.**  In  1881  another  ordinance 
(No.  QBSl,  Admhilstratlon  Series)  was  adcq>t- 


ed,  granting  the  use  of  a  portion  of  ground 
bounded  by  Toulouse,  Jefferson,  and  Oay 
streets,  with  the  same  conditions  as  to  rever- 
sion. And  hi  July,  1881,  Ordinance  5400. 
Council  Series,  was  adopted,  amending  the 
two  ordinances  above  mentioned  by  extending 
the  period  of  the  grants  therein  contained  so 
as  to  make  them  run  for  twenty-flve  years 
from  the  date  of  such  amendment  The  evi- 
dence shows  that  the  association  expended 
over  ¥60,000  In  eetabllslUng  baths,  pumps, 
buildings,  tanks,  pipes,  etc,  and  maintained 
the  same  as  public  b^factlona,  at  Its  own 
expense,  for  many  years.  Finally,  however. 
In  1886,  at  a  general  meeting  of  the  mem- 
bers, resolutltms  were  adopted  reading  In  part 
as  follows,  to  wit:  "Whereas,  this  general 
meeting  *  *  *  la  duly  convoied,  after 
puldic  notice,  *  *  *  for  the  purpose  of 
considering  •  «  «  the  dissolution  of  the 
association  In  the  manner  required  by  the  law 
of  Louisiana,  and  especially  section  687  of  the 
Revised  Statutes;  and  by  artide  seven  ot  the 
charter,  and  to  appoint  commissioners  to  liqui- 
date Ite  affab»;  and  whereas,  this  association 
baa  for  many  years  been  supported  by  the 
contrlbatlons  of  Its  members  and  by  voluntary 
aid  tiam  other  dtlzens;  and  whereas.  In  con- 
sequence of  the  recent  stringency  tn  bushiesa, 
its  resources  have  almost  entirely  tailed,  and 
It  is  without  means  to  longer  accompllah  any 
of  the  purposes  for  which  It  was  created,  or 
to  pay  current  expenses  and  the  salaries  of 
officers  and  the  wages  of  employes,  and  Is 
now  largely  In  debt  without  ready  means  to 
liquidate  Its  Indebtedness;  and  whereas,  If 
tbe  affairs  of  this  assodatlon  be  promptly 
and  property  liquidated,  a  large  sum  will  be 
realized  from  the  dty  of  New  Orleans  by  sur- 
rendering to  it  the  property  now  held  this 
association,  and  collecting  from  the  dty  the 
value  of  the  Improvements  made  by  this  aa- 
sodatlon.  as  provided  by  Ordinance  No.  6412, 
AdmmUtration  Series,  adopted  AprU  20,  lt»0. 
Ordinance  No.  6881.  Admlnlstratlim  Series, 
adopted  April  12,  1881.  and  Ordinance  No. 
B400,  Ooundl  Series,  adopted  In  1881:  Be  It 
resolved,  that  Henry  Glnder,  Edwin  Belknap, 
and  Nicholas  Bowling  *  *  *  be,  and  they 
are  hereby,  appointed  commlsaloners  to  liqui- 
date the  affairs  of  this  corporation,  and  that 
each  be  required  to  give  security  in  the  sum 
of  five  hundred  dollars  for  the  &lthfoi  per- 
formance of  their  duty,  and  that  they  be  au- 
thorized to  take  all  necessary  steps  to  transfer 
to  the  dty  the  property  now  held  by  this  corpo- 
ration on  the  conditions  named  In  the  aliove- 
redted  wdlnances,  and  to  do  all  other  tilings 
necessary  to  fully  liquidate  the  business  of 
this  corporation;  «  •  that  the  proceed- 
ings of  the  meeting  of  this  association  held 
on  the  7th  of  August  1896.  In  which  It  was 
determined  to  surrender  to  the  dty  the  prop- 
erty held  by  this  corporation,  on  payment  ot 
the  value  of  tbe  improvements,  be,  and  the 
same  are  hereby,  approved  and  satisfied,  and 
that  the  petltltm  to  the  dty  prepared  for 
the  pui^iose  *  *  *  tw  mesented  at  once 
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*  *  *  fts  tbe  tctloa  Qt  the  majcr  and  tlu 
dty  ficnindl."  It  wu  then  mored  tbat  Uie 
anodatloD  bt  dinolTed,  and  tbat  tbe  meettos 
idjotum  ttae  die,  and  tbe  motion  was  carried, 
roliowlng  tbis,  upon  October  22.  u»6.  tbe 
commiaBlonert  named  preaaited  a  petition  to 
the  cItU  diatrlct  court  reciting  tbe  action 
which  bad  been  taken,  annexing  a  copy  of 
the  minutes  showing  the  same,  and  praying 
for  recognition  as  liquidating  commlssloaers, 
and  for  an  inT^tory,  etc.;  and.  tba  neceasaxr 
order  being  made,  they  gave  bonds,  took  the 
oath  required,  and  recelred  letters  aa  such 
commlsslooera.  Thereafter  said  commission- 
ers took  pooscaalon  of  tbe  property  (tf  fibe  aa- 
sodatfon,  and.  baTlng  placed  keepers  in  charge, 
nndertsok  to  bring  aboat  a  aetttement  of  the 
qnesUtna  which  the  ittaatlon  presented  aa  be- 
tween tbe  association.  In  Uauldatlon,  and  the 
dty  of  New  Orieans.  With  tbli  object  In 
Tiew,  they  had  sereral  meetings  with  the 
finance  emnailttoe  <tf  the  cotmcll  and  with  tSm 
mayor,  at  which  they  laid  before  those  offlcen 
the  omdltion  and  debts  of  the  aasodatlon,  but 
with  no  definite  result  Tbe  jnattn  remained 
Id  that  condition  until  1897.  when,  during  or 
m  antlc^tKoi  ot  an  outbreak  <tf  :^Uow  fever, 
the  eommlsiioners  totft  the  responsibility,  up- 
on the  adTlce  ctf  their  connsel,  of  loai^ng  tbe 
pomplng  phmt  to  the  dty.  In  order  that  by 
flnahlng  the  gutters  with  -wata,  the  sanitary 
condition  might  be  Improred;  and  tlie  posses- 
•lon  thus  acquired  by  the  ctty  seenu  to  have 
been  thereafter  retained.  HaTlng.  as  we  un- 
derstand the  record,  been  unable  to  find  any 
oth«T  adutloi  of  the  i»obleni  with  which  th^ 
were  called  on  to  deal,  the  commissioners  in 
Hay.  1886,  took  a  role  on  the  dty.  In  which 
they  In  substance,  that  bills  agataist  the 

aanodatlMi  to  the  amount  of  orer  fT.OOO  have 
been  presented  to  them  for  payment,  but  that 
flwy  are  wlthont  funds  to  pay  them,  or  to 
pay  for  the  insurance  of  the  i»operty  or  the 
coats  of  Qieir  administration;  that,  upon  tbe 
faith  vt  the  contracts  unbodied  In  the  orffl- 
nanoes  which  have  been  already  set  forth, 
Ihe  assodatlou  emended  luge  sums  tai  erect- 
ing hnUdings  and  Improrenunts,  etc.,  which, 
DOder  existing  drcumstauces,  ttte  dty  la 
bound  to  pay  for  at  an  apiHAisement  to  be 
made  as  inoTided  by  said  twdlnances,  but  that 
the  dty  refosea  to  a^ipolnt  an  appraiser  or  to 
take  any  action  in  the  matter,  notwithstand- 
ing repeated  demands  to  tbat  effect  And 
tb«y  pray  that  the  mayor  be  ordered  to  flhow 
cause  why  he  should  not  appoint  an  arbitra- 
tor, or,  otherwise,  why  the  property  in  ques* 
tbm  should  not  be  sold  at  auction.  To  tbia 
role  the  dty  answers  (1)  that  the  association 
la  not  bi  UqnldBthHi,  but  Is  dissolved;  (2)  tbat 
the  order  appointing  tbe  liquidating  commls- 
stoners  Is  ultra  peQtum;  (S)  that  flbe  petition 
does  not  allege  that  the  association  has  any 
creditors,  or  that  its  affairs  need  administra- 
tion; (4)  that  the  creditors  did  not  consent  to 
the  appointment  of  tbe  liquidators;  (0)  tbat 
tbe  dty  did  not  consent  to  such  appointment; 
(Q  that  the  association  left  no  property  to  be 


administered;  (!)  that  there  waa  no  salt  pi«d> 
tog  against  said  association,  or  creditor  aOlng 
for  the  aHwIntinent  of  lI^pildatorB.  Ihe  ap- 
pearer  allegea  that  It  is  Intereated  In  having 
such  action  taken,  and,  converting  Its  answw 
Into  &  rule,  prays  that  the  commlaaloneBi  be 
ndered  to  show  cause  why  tbeir  appointment 
Should  not  be  set  aside  and  vacated. 

The  Issues  thus  presented  were  tried  to- 
gether. The  rules  of  both  parties  were  dis- 
missed, and  It  was  ordered  and  adjudged  "that 
tbe  dty  of  New  Orleans,  for  tbe  use  and  ben- 
efit of  its  dtkens,  be  recognlaed  aa  owner,  and 
as  sudi  entlUed  to  poanashm,  attbeVe  Soto 
pump,  the  Thompson  pomp,  tbe  Morris  hatha, 
flnahlng  pliiea,  and  other  nuuhin^  and  Im- 
provementa  erected  and  placed  by  the  New 
Orleans  Aicdllaxy  Sanitary  Association  vsoa 
the  gald  city's  property,  deecrlbed  In  Ordl- 
nances  Nos.  6M2  and  6881,  A  &.  and  In  Ordt 
nance  No.  S400,  0.  8.,  subject  however,  to 
the  payment  1^  said  dty  of  New  Orleans  of 
all  debts  Incurred  by  the  New  Orleana  Auxil- 
iary Sanitary  Association  In  the  acquisition, 
erection,  maintenance,  operation,  and  preserva- 
tion et  said  machinery,  pipes,  and  lmj»ove- 
ments.  to  tbe  utent  of  the  value  thonof.** 
From  thla  Judgment  the  dty  appealed,  and 
tbe  commissionerB  have  filed  an  answer  to  tbe 
appeal,  in  which  they  pray  that  the  Judgment 
be  amended  by  granting  a  mandamus  to  com- 
pel the  mayor  to  appoint  an  arbttzatw,  who^ 
together  with  an  arbitrate  to  be  anmlntad 
by  ttiem,  and  an  umpire.  In  case  of  dlaagree- 
ment  (all  as  providea  in  the  ordhiancea  whldt 
we  have  set  forth),  shall  fix  the  price  to  be 
paid  by  the  dty  <tf  New  Oiteana  for  the  pnq^  . 
erty  as  described  In  tbe  rule;  otherwise^  that 
aaid  property  be  sold  at  public  auction. 

Opinion. 

Tbe  counsel  fw  the  dty  argues  that  all 
ot  the  inoperty  of  the  aasodatlon  now  be- 
fore the  court  having  been  bought  and  paid 
for  by  voluntary  subacrlptlon  of  citiaens.  and 
having  been  acquired  by  a  corporatUm  ea- 
tabllshed  for  a  public  purpose,  muat  be  hM 
to  be  property  dedicated  tor  public  use,  and 
not  available  to  creditors  ol  the  aasojdatlon 
in  satisfaction  of  the  debts  due  them.  He 
therefore  contends  that  the  Judgment  aWMl- 
ed.  from.  In  so  far  aa  it  decrees  that  said 
property  la  subject  to  such  debto,  should  be 
reversed.  The  proposition  stated  Igncwes  the 
fact  duft,  while  the  purpose  for  which  the 
association  waa  established  was  public,  the 
association  itself  waa  a  private  corporeal, 
capable,  in  law,  of  owning  proper^  and  in- 
curring debta  in  its  corporate  capadty.  If 
In  such  a  caae  there  la  any  law  by  whldi 
property  so  owned  is  exempt  from  selsure 
for  debto  so  Incurred,  our  attention  has  not 
been  called  to  It  It  mi^  be  that  by  reason 
of  the  declared  purposea  for  which  the  asso- 
ciation was  established,  the  residuum  of  Its 
property  after  the  payment  of  Ita  debts  and 
et  the  expenses  of  administration  will  vest 
In  tbe  public,  rather  than  In  the  c<wporaton;  j 
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but  that  fs  a  matter  wlilcb  need  not  be  de- 
tennlned  until  the  debts  and  expenses  are 
paid,  and  It  Is  ascertained  that  such  resldn- 
nm  exists.  In  the  meanwhile  we  are  of 
opinion  that,  upon  the  case  as  presented, 
the  reco^itlon  and  apiMintment  of  the  liq- 
uidating commissioners  was  authorized  by 
law  and  precedent.  Stark  t.  Burke,  5  La. 
Ann.  740;  Follett  t.  Field,  30  La.  Ann.  161; 
In  re  Meclianics'  Society,  81  La.  Ann.  627; 
In  re  Louisiana  SaT.  Banlc  &  Safe-Deposit 
Co.,  35  La,  Ann.  Itt6;  State  t.  Herdlc  Coach 
Co.,  35  Lb.  Ann.  245;  Hancock  v.  Uolbrook, 
40  La.  Ann.  53,  3  South.  351;  In  re  Belton, 
47  La.  Ann.  1614,  18  South.  642;  In  re  Moss 
Cigar  Co.,  50  La.  Ann.  789.  23  South.  544. 

Considering  the  answer  to  the  appeal,  and 
the  prayer  of  the  commissioners  for  amend- 
ment of  Judgment.  It  Is  well  settled  that  a 
mandamus  will  ilot  lie  to  enforce  the  fnlflU- 
ment  of  a  mere  contractual  obligation.  State 
T.  New  Orleans  &  C.  R.  Co..  37  La.  Ann.  S8»; 
State  Y.  Kansas  City,  S.  &  G.  R.  Co.,  51  La. 
Ann.  200,  25  South.  126.  If,  however,  the 
dty  continues  to  refuse  to  abide  by  the  con- 
ditions of  the  ordinances  referred  to  in  the 
opinion,  we  know  of  no  reason  why  the  prop- 
erty of  the  association  should  not  be  sold, 
at  the  Instance  of  the  commissioners,  for  the 
purposes  of  the  liquidation  with  which  they 
are  chained.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from,  in  so  far  as  It  decrees  that  the 
"City  of  New  Orleans,  for  the  use  and  ben- 
efit of  its  citizens,  be  recognized  as  owner, 
and  as  such  entitled  to  poAsesslon,  of  the  Dc 
Soto  pump,  the  Thompson  pump,  the  Morris 
baths.  Hushing  pipes,  and  other  machinery 
and  Improrements  erected  and  placed  by  the 
New  Orleans  Auxiliary  Sanitary  Association 
upon  the  said  city  property."  and  in  so  far 
as  It  rejects  the  demand  of  the  liquidating 
CfHnmlssloners.  appellees  herein,  for  the  sale 
of  Bald  property,  be  annulled,  avoided,  and 
reversed;  and  It  is  now  ordered,  adjudged, 
and  decreed  that  unless  the  city  of  New 
Orleans  shall,  within  80  days  from  the  date 
upon  which  thte  Judgment  shall  become 
final,  by  pleading  In  the  district  court,  con- 
sent to  abide  by  all  the  conditions  of  Ordi- 
nances N<M.  6442  and  Administration 
Series,  with  respect  to  the  appointment  of 
arbitrators,  and  the  valuation  and  reversion 
of  the  property  In  controversy,  then  and  In 
that  case  the  said  commissioners  shall  have 
leave  to  cause  said  property,  or  so  much 
thereof  as  may  be  necessary  for  that  pur- 
pose, to  be  sold  In  order  to  pay  the  debts 
due  by  the  New  Orleans  Auxiliary  Sanitary 
^soclatlon,  and  the  legitimate  charges  and 
expenses  Incident  to  and  arising  out  of  the 
liquidation  and  administration  of  Its  affairs; 
such  sale  or  sales  to  be  made  at  public  auc- 
tion or  otherwise  as  may  be  ordered  by  the 
Judge  a  quo  uptm  the  application  of  said 
commissioners.  It  Is  further  widered,  ad- 
judged, and  decreed  that  the  question  of  the 
owDWBblp  aM  destination  of  the  residuum 


of  property  or  money.  If  any  there  shall  be, 
in  the  possession  of  said  commissioners,  aft- 
er the  payment  of  the  debts,  charges,  and 
expenses  above  mentioned,  Is  expressly  re- 
ser\'ed.  It  is  further  ordered,  adjudged,  snd 
decreed  that  the  judgment  appealed  from  be 
in  all  other  respects  affirmed,  and  that  the 
city  of  New  Orleans  pay  the  costs  in  both 
courts. 

(105  La.) 

CITY  OF  NEW  ORLEIANS  v.  CAMP.  {So. 
18,547.>i. 

(Supreme  Court  of  Loaisiana.    Jan.  21.  1001.> 

LEASE  OF  LAND— OPTION  TO  PURCHASE— DE- 
FAULT—D 1 SP  U  SSE  39ION— PRESCRIPTION. 

By  a  contract  of  rent  of  laoda,  one  of  the 
parties  coaveyed  and  ceded  to  tlie  other  a  piece 
of  land,  wliicii  the  latter  was  to  hold  as  owner, 
and  pay  to  the  transferror  an  annual  rental  of 
a  certain  sum  of  money.  By  the  terms  of  the 
deed,  at  the  end  of  29  years  after  the  date  of 
the  conveyance  of  this  property  the  party  of 
tha  second  part,  the  alienee,  Camp,  reserred 
the  right  to  Bay  (1.  e.  an  option)  for  a  price  stip- 
ulated in  the  deed.  For  more  than  10  years 
the  Bucce&aors,  as  owners,  of  the  party  of  the 
second  part.  Camp,  failed  to  pay  the  rent  due, 
and  did  not  seek  to  avail  themselTea  of  the  op- 
tion. It  was  Btipolated  that,  in  case  the  ground 
lessee  failed  to  pay  two  inBtallmentB  of  the 
rental,  then  he  was  to  lose  all  rights;  and  he 
consented  to  be  ousted  on  a  sworn  demand  of 
the  plaintiff,  and  an  order  of  coart  thereon,  and 
that  his  Improvements  on  the  land  would  not 
stand  in  the  way  of  the  execution  of  the  order 
expelling  him.  Held: 

1.  That,  under  the  terms  of  the  contract, 
placing  defendant  in  mora  Is  not  a  condition 
precedent  to  his  disitossession. 

2.  That  plaintiff  could  not  be  held,  by  the 
fact  that  Bne  collected  taxes  from  the  defend- 
ant, to  have  recognised  defendant  as  owner  of 
the  propertT' 

8.  That  the  i^ht  of  the  alienor  to  the  proper- 
ty Is  not  extinguished  by  the  failure  of  the 
alienee  to  pay  rent  for  10  years.  PlalntlfTa 
rights  to  rental  followed  the  land.  If  part  of 
the  claim  be  preacribed,  the  rental  for  3  years 
preceding  the  filing  of  the  suit  Is  not  pre- 
scribed; and  plaintiff,  both  as  transferror  of  a 
ground  rent,  and  creditor  of  at  least  part  of  a 
claim  not  prescribed,  had  a  right  to  enter  in- 
to poeseasion  of  the  property. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  «f 
Orleans;  George  H.  Th€ard,  Judge. 

Action  by  the  city  of  New  Orleans  against 
Clement  Camp.  Judgment  for  ^Intlff,  and 
defendant  appeals.  Affirmed. 

Jfirome  Meunler,  Armand  PIlUe,  and 
Charles  F.  Claiborne,  for  appellant  Samuel 
L.  Ollmore.  City  Atty.  (Rolla  A.  Tlchenw  and 
Theodore  Ootonlo,  of  counsel),  for  appellee. 

BERAUX,  J.  Plaintiff  sued  for  land  of 
which  defendant  has  the  possession,  and  to 
which  he  lays  claim  to  title.  It  appears  that 
in  1810  the  property  was  conveyed  by  plain- 
tiff to  Isaac  Camp  (and  defendant  claims  ti- 
tle by  mesne  conveyance  from  the  original 
vendee.  Isaac  Camp)  for  the  sum  of  $800 
net,  not  to  be  paid  before  29  years,  and  then 


*  RaheariDg  denlad  Marcli  B,  1ML 
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payment  to  be  made  by  the  purchaser.  If  be 
desired  to  pay.  In  other  words,  the  payment 
of  the  price  was  left  to  his  pleasure  at  the 
end  of  the  time  before  mentioned.  He  was 
bound  by  a  stipulation  of  the  contract  to  pay 
quarterly  as  rental;  1.  e.  6  per  cent  per 
flpniim  on  the  $800,  which  was  the  purchase 
price.  The  original  contract  also  contained 
the  stipulation  that,  in  case  he  failed  to  pay 
two  installments  of  the  rental,  then  he  would 
lose  all  the  rights  be  had  acquired  on  the  lot 
sold,  and  consented  to  be  expelled  therefrom 
on  an  order  of  court  obtained  an  the  sworn 
demand  of  vendor.  It  was  further  made  one 
of  the  stipulatiooa  that  any  improvements 
which  might  be  made  on  the  property  would 
not  be  in  the  way  to  the  ouster  of  the  vendee. 
Plaintiff  rests  his  right  on  defendant's  obli- 
gation to  surrender  the  property  in  case  of 
failure  In  payment  of  the  rent,  which  the 
record  informs  na  has  not  been  paid  since  the 
year  1880.  The  defendant  seeks  to  meet 
plalntUTs  demand  by  pleading  in  hfs  answer, 
filed  after  the  usual  default  had  been  entered, 
that  no  demand  of  payment  has  ever  been 
made  of  him,  and  no  rent,  since  18S0,  has 
been  paid  on  the  property;  that  default  was 
ft  condition  precedent  to  his  dispossession; 
that  plaintiff  has,  by  collecting  taxes  from 
blm,  recognized  him  as  owner;  that  ground 
rent  is  extinguished  by  the  nonpayment  of 
arrearages  of  rent  for  more  than  10  years; 
and  that  it  follows  that  he  Is  owner,  free 
from  all  incumbrances  on  the  property.  And 
In  this  court  ^efci^d^t  has  supplemented  this 
ground  by  pleading  the .  prescription  of  10 
years  in  Its  support.  It  was  admitted  that, 
as  alleged,  no  ground  rents  had  been  paid  oU 
the  lot  since  January  24.  18S0,  and  that  de- 
fendant prior  to  this  suit  was  not  called  upon 
by  plaintiff  to  pay  rent,  and  that  defendant 
has  paid  taxes  to  the  city  up  to  the  trial  of 
the  case. 

The  contention  on  the  part  of  the  defendant 
Is  that  he  should  have  been  placed  In  mora 
before  the  suit  against  him  was  filed.  As  re* 
lates  to  the  amicable  demand  preceding  the 
suit,  nothing  is  better  settled  than  that  It  la 
not  a  condition  precedent,  except  In  certain 
cases,  to  which  we  will  refer  in  a  moment,  to 
instituting  the  suit  An  exception  grounded 
on  the  want  of  amicable  demand  only  serves 
to  save  costs  when  it  is  timely  died,  and  la 
not  ground  for  dismissing  the  suit  But  de- 
fendant's contention  is  that  this  rule  is  with- 
out application  to  his  canoe,  by  the  reason 
that  plaintiff  Is  bound  by  the  rule  governing 
when  one  seeks  to  exercise  the  resolutory  con- 
dition.—In  other  words,  that  the  article  of  the 
Code  relating  to  the  exercise  of  the  resolutory 
condition  includes,  as  falling  within  its  terma, 
just  such  contracts  as  the  one  under  which 
plaintiff  claims.  True,  prior  to  the  creditor's 
suit  who  has  the  right  to  the  exercise  of  the 
resolutory  condition,  he  must  offer  to  restore 
bis  debtor  to  the  situation  in  which  he  was 
before  the  contract  But  In  our  view,  tb« 
defendaut  is  not  entitled  to  the  aerclse  of 


that  right   He  is  not  a  vendee  wbo  bu 

claims  against  his  vendor  arising  out  of  the 
dissolution  of  a  sale,  nor  is  he  a  party  to  a 
contract  requiring  that  the  debtor  be  placed 
in  mora  before  suing.  There  are  no  recipro- 
cal obligations  which  render  it  necessary  to 
put  him  In  default  The  contract  under 
which  plaintiff  sues  partakes  of  both  the  sale 
and  the  lease.  It  has  somethbag  of  eadi. 
The  right  plaintiff  is  claiming  grows  out  of 
the  features  of  the  contract  which  are  similar 
to  the  lease.  The  plaintiff,  as  it  Is  with  the 
lessor  In  an  ordinary  lease,  asks,  In  view  of 
the  fact  that  he  has  not  been  paid  the  rental 
due,  that  be  be  recognized  as  owner  and  pla- 
ced in  possession.  The  right  to  be  placed  in 
mora  la  not  absolute,  as  we  take  it  If  It  be 
manifest  that  a  debtor  by  a  contract  vrho  is 
called  upon  to  submit  to  Its  rescission,  has 
no  claim  whatever  against  his  creditor;  that 
placing  him  In  mora  would  be  a  matter  of 
the  m^st  form,  entirely  useless,  by  the  rear 
son  that  the  debtor  has  nothing  whatever  to 
claim,— the  court  would  in  that  case  have  the 
autbority  to  sustain  an  action,  although  the 
defendant  was  not  put  in  default  Of  course, 
where  the  debtor  faaa  the  least  right  he 
Bhoold  be  reinstated  In  It,  or  an  order  should 
be  made  to  that  end.  In  the  case  before  us 
for  decision,  not  only  the  defendant  has  no 
right  rendering  it  necessary,  in  Justice  to  him, 
to  place  blm  in  default  but  the  contract  ap- 
pears to  have  been  drawn  so  as  to  obviate 
the  necessity.  When  plaintiff  will  resume  pos- 
session, defendant  will  have  no  right  which 
be  C9n  possibly  set  up  at  this  time.  More- 
over, under  the  stipulationa  of  the  contract 
the  ancestor  of  defendant  in  title  consented, 
in  case  he  failed  to  pay  two  consecutive  m- 
BtallmentB  of  the  rent,  to  lose  all  the  rights 
acquired  In  the  property  to  him  sold  by  plain- 
tiff, and  to  be  ousted  by  an  order  of  court 
obtained  on  the.  sworn  demand  of  the  plain- 
tiff. The  present  action  fully  covers  all  the 
steps  which  the  defendant  stipulated  should 
be  followed  in  case  plaintiff  determined  to 
exercise  ber  rights  under  the  terms  and  con- 
ditions of  the  contract  Defendant  sets  forth 
that  he  has  Improvements  upon  the  property, 
and  that  In  consequence  he  should  not  have 
been  proceeded  against  without  fl^t  Indemni- 
fying or  offering  to.  Indemnify  him.  This  is 
met  we  think,  by  the  contract  Itself,  in  which 
It  is  stipulated  that  the  Improvements  were 
not  to  stand  in  the  way  of  plaintiff  re-enter- 
ing Into  possession  of  the  land  in  case  de- 
fendant failed  to  pay  tfae  consecutive  terms 
of  the  rents.  The  rule  la  that  after  the  ex- 
piration of  the  lease  the  lessee  should  restore 
it  to  the  lessor.  No  law  requires  a  default 
when  the  purpose  of  the  suit  Is  to  compel  the 
lessee  to  do  that  which  he  should  do.  The 
failure  to  pay  as  agreed  upon  pot  an  end  to 
the  contract  A  tenant  may  be  turned  out 
without  the  formality  of  previously  placing 
him  In  default  particularly  if  he  has  acquired 
no  right  on  tbe  property  wblcb  can  stand  In 
the  way  of  tbe  proceedings  to  recover  poaaeft- 
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■ton  of  the  leased  premlBee.  TMi  court  has 
deeded  that  tbe  dalm  la  as  In  case  of  lease, 
and  that  on  failure  of  payment,  by  which  the 
tranafetee  loses  .all  his  rights,  he  may  be  ex- 
pelled on  the  almpto  order  of  flie  Judge. 
Claric'B  Hebn  t.  Christ's  Ohorch,  4  La.  288. 
And  In  another  case  the  court  decided  that, 
when  the  credltor'a  right  to  go  Into  posses' 
slon  became  absolute  by  failure  of  the  debtor 
to  pay  rent,  the  alienee  becomes  tenant  at 
wUL  Pooltney's  Heir*  t.  Barrett  8  La.  441. 
In  the  first  case  cited  the  reasons  logically 
arrived  at  the  conduslwi  announced.  It  was 
not  foreign  to  the  Issues  raised,  and  Is  «»- 
titled  to  the  welfht  due  to  tmtj  wen-consid- 
ered opinion.  While  It  is  true  in  the  cited 
case,  as  set  forth  by  plantlB;  tSiat  it  does  not 
appear  that  th«  defendant  was  pat  In  default, 
yet  the  court  held  that  by  failure  to  pay  two 
taiBtaUments  he  lost  an  his  rights  to  the  land. 
For  similar  reasons  the  defendant  In  tbe  case 
here  had  lost  all  his  rights  to  the  land  in 
Question,  and  In  consequence  haa  <Hily  the 
most  attenuated  grounds  upon  which  to  claim 
the  ria^t  to  be  placed  In  mora.  In  the  Poult- 
ney-Barrett  Case  the  court  held  that  they 
had  the  right  to  enter  at  any  thne,  and  the 
reasoning  of  the  decision  affords  no  ground 
to  infer  that  placing  defttidant  In  deflault 
was  one  of  the  easentlal  preUmbmrles  at  the 
snlt  Under  tbe  drenmstances  of  the  case, 
this  anlt  Is  of  Itself  a  putting  In  default  De- 
fendant has  no  cause  of  complaint  against  Its 
being  thus  considered.  ■*ConTentlo  £utt  le- 
gem." 

We  pass  fnnn  the  Issue  itf  default  to  a  coDr 
sideratlui  of  the  [ffoposltion  that  the  dty. 
by  levying  taxes  tm.  the  property,  recognlaed 
defendant  as  the  owner.  In  at  lesst  two  de- 
cisions, as  relates  to  taxes,  the  court  held 
that  the  assessment  of  the  property  In  tbe 
name  of  the  owner  was  a  recognition  the 
state,  not  to  be  Ignored  when  tbe  state  claim- 
ed the  property  of  the  delinquent  The  rule 
haa  never  been  «rtended  to  Include  property 
owned  bj  tbe  state  nndw  anoUier  than  a  tax 
title.  A  different  rule  Is  upheld  in  repeated 
decisions  In  matter  ot  Ucense  tax.  Ite  pay- 
ment was  not  held  as  affordhig  an  addition- 
al right  In  pleadliv  against  the  state.  The 
Issue  raised  was  decided  without  reference 
to  the  asserted  admission  by  the  state,  by  ac- 
cepting the  amonnt  of  the  Ucense.  A  similar 
view  was  expressed  In  Stete  r.  Oumberland 
Telephone  &  Telegraph  Oo.,  S2  Ia.  Ann.  141% 
27  South.  796. 

This  brings  ns  to  the  question  of  prescrip- 
tion. Personal  actions  are  prescribed  by  10 
years.  In  support  of  the  position  pressed  up- 
on onr  attention,  that  this  case  falls  within 
that  prescription,  defendant  cites  Mayor,  etc., 
V.  DuplessiB,  C  Mart  S09.  decided  In  1818. 
Judge  Martin  was  the  organ.  The  court  beld 
that  the  new  obligation  of  a  purchaser  of  a 
lease  (ground  rent)  did  not  have  the  effect 
of  destroying  the  personal  Usbllity  ot  the 
vendor  for  the  rent  The  court  held  further 
that  the  arrearages  claimed  were  those  of 


annnltr,  or  rente  coostltnee.  The  date  of 
tbe  decision  must  be  bone  tm  mind;  also 
the  fact  that  under  the  Code  of  1806  (tbe  old 
Loidslana  Digest)  ttie  law  relating  to  rent 
charge  was  scant  enough,  as  wlU  be  seen  by 
referring  to  p^e  408  ot  tiiat  OOde.  Hw  ar- 
tldes  of  that  Code  were  not  taken  from  the 
French  CML  Ctode.  Ite  compilers  did  not 
have  a  copy  ot  the  Code  Napoleon.  iUthongb 
this  Code  was  promnl0itea  in  1804,  no  copy 
had  yet  reached  Louisiana  when  her  old  Code 
was  compiled.  The  compilers  only  had  a 
proiJet  of  the  Code.  In  1825  the  compilers  of 
tin  Code  of  that  year,  for  the  first  time,  In- 
cwporated  luge  portlona  of  the  Frendi  civil 
law  relating  to  ground  rent  The  law  was 
no  longer  limited  under  that  Code  to  a  mere 
reterencft  to  annuities  and  rente  conMltute, 
as  It  was  In  the  Code  ot  1806,  and  Judge 
Martin,  In  Interpreting  the  arddes  9t  the 
Code  In  1828  upon  the  aobject  eq^essed 
views  consistent  with  tte  artldes  (L  e.  of 
the  Civil  Ooda  of  1806),  but  dlflferent  fnnn  tbe 
rules  laid  down  in  the  prior  Code.  Clark's 
Heirs  T.  Christ's  Church,  4  La.  286w  In  the 
light  of  the  Code,  except  that  of  18081  this 
court  decided  that  <he  rent  charge  la  a  real 
obligation.  It  followa  the  property.  In  wliht- 
ever  han^  It  may  be  found.  Succession  of 
Oanonge,  1  Ia.  Ann.  211.  It  foHows  that  the 
obIIgatl<»  being  real,  and  not  personal,  on 
which  plaintiff  sues,  tbe  right  Is  subject  to 
the  prescription  of  SO  years,  and  not  to  the 
10-years  prescription  pleaded.  In  that  case 
the  j>lea  of  prescription  ot  8  years  was  re- 
jected In  so  tar  as  related  to  8  years'  rent 
prior  to  demand.  The  saifle  reason  applied 
here,  as  found  In  that  decision,  would  take 
the  three-years  rent  due  prior  to  the  date 
of  suit  out  of  the  bar  of  prescription.  We 
therefore  bold  that  that  prescription  does  not 
operate  as  a  bar  to  plaintiff's  action.  This 
leaves  plaintiff  with  a  right  ot  action  for  the 
land.  We  can  find  no  good  ground  upon 
which  to  base  a  decree  for  defendant.  The 
judgment  Is  therefore  affirmed. 


(10(  La.) 

SOULBS  V.  80ULBS.  (No.  18,fi6SL) 

Supreme  Court  of  Loalslsna.   Fab.  18.  1901.] 

PARTITION  —  8BTTLBHBNT  OP  ACOOONTS  - 
HAmTAL  OUT-RBMUNBRATIVB  DONATIOM- 
COLLATION— BSTOPPBL-OOSTS. 

1.  By  agreement  between  fbm  pardss,  the  de- 
fendant owes  an  aeoonnt  for  board  elalmsd  bf 

the  plaintiff. 

2.  A  manual  gift  ot  an  anumnt  In  cash  was 
complete  and  legal,  but  It  was  not  a  remnncr- 
attve  donation,  aa  alleged,  and,  in  consequence, 
It  was  subject  to  collation. 

3.  The  amonnt  of  a  note  identified  as  tbe 
Baurens  note  was  not  recdved  by  plalntilf. 
Tbe  transactions  between  the  mothe(^>lawand 
tbe  Bon-in-law  were  not  for  aeconnt  of  Bfrs. 
Barba,  the  plaintiff.  In  conieqaence,  the  re- 
sulting indebtedness  of  tbe  aon-in-law  is  not 
charged  to  Mrs.  Barba,  the  wife. 

4.  Error  on  the  part  of  plaintiff  and  error  on 
the  part  of  the  defendant  rMcaidiag  a  particolar 
fact  afford  no  ground  tor  the  plea  of  eston>s> 
on  tbe  part  of  the  plaintiff. 
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5.  On  updlee**  motUm  to  amend  judgment: 
r««  unendment  ii  made  for  the  reason  that 
pUintlX  the  wife,  is  the  creditor  of  her  hus- 
mnd,  and  is  not  the  creditor  of  the  detMulant 
in  the  partition,  and  cannot,  in  Tlev  of  this 
fact,  recoTer  the  amount  daimed  from  her 
bratber.  the  defendant. 

6.  This  being  a  suit  for  a  partition  and  set- 
tlement, the  costs  are  doe  bj  the  mass. 

(Srllabus  b7  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orieana:  John  St  Paul,  Judge. 

Action  by  Bertha  Soules,  wife  ot  Arthur 
Baiba.  as<^t  Arthur  Boules.  Judgment  for 
plalutiO;  and  defendant  appeals.  AiOrmed. 

Edwin  T.  Merrick,  for  appellant 
J.  Pols  (Omer  VUlert^  of  eonnwl).  for  appel- 
lee. 

BREAUX,  J.  Plaintiff  brought  this  suit 
for  a  partltloD  and  settlement  of  accounts. 
The  parties  are  brother  and  sistu,  and  In- 
herited the  property,  a  jiartitlon  of  wbldi  la 
sought  trom  their  father  and  mothw  (G. 
Sonles  and  his  wife,  deceased).  No  objection 
Is  urged  to  a  partition  in  kind  of  the  pn^ 
erty.  The  defendant  admits  ^at  cwtaln 
Items  he  mentions  should  be  collated  as  or- 
dered by  the  Judge  of  the  district  court  He 
disputes  the  claims  other  than  those  he  ad- 
mits, and  asks  that  the  Judgment  be  amend- 
ed so  that  they  be  not  Induded  as  part  of  the 
amonnt  cffdered  to  be  collated.  Defendant 
dlqrntes  sn  Item  for  personal  expenses  char- 
ged to  him,  and  contends  that  the  Judgment 
of  the  low^  court  should  be  amended  so  as 
to  charge  plaintiff  with  a  stated  amount 
growing  out  (tf  bis  personal  expenses.  The 
defendant  also  complains  of  the  Judgment  d^ 
creeing  him  to  collate  a  sum  of  11.800.  s 
manual  gift  to  him  made  by  his  late  father. 
He  slso  dslms  fals  portion  In  a  note  Identified 
as  the  Baurens  note,  amounting  to  f 1.000,  for 
which,  he  avers,  his  sister  should  account 
He  sets  forth  In  his  defense  that  two  sets  of 
expols  have  been  iu>polnted  to  ajniralse  the 
property.  The  Judge  of  the  district  court 
the  predecessor  of  the  Judge  who  now  pre- 
■Ides  orei  the  court  involuted  one  set  of  aiH 
praiaers,  and  afterwards  the  Judge  now  pre- 
•idlng  appointed  another  set  of  appraisers. 
On  the  other  band,  as  relates  to  the  appellee, 
she  seeks  to  bare  the  Judgment  amended. 
In  her  answer  to  the  appeal,  she  asks  for  the 
collation  of  a  stmi  of  |7&6  on  tiie  gromid  that 
It  is  a  sum  paid  for  plaintiff  ont  of  the  mcui- 
eys  beloDging  to  the  estate  of  the  mother  of 
plaintiff  and  defendant  and  It  Is  also  con- 
tended by  plaintiff  tbat  the  court  a  qoa  erred 
In  taxliv  costs  of  the  suit  to  the  mass  of  the 
succeBsion. 

In  the  first  place,  we  take  np  tor  decisi<» 
the  items  of  personal  expenses  disputed  by 
the  defendant  and  which  plaintiff  avers  Is 
correct  and  which  defendant  denies  is  due, 
snd  the  counterclaim  she  sets  up  showing 
balance  In  her  favor  of  $258.87.  It  a[^>ears 
that  plaintiff  and  defendant  occupied  the 
same  bonse.  and  were  to  sbare  the  expenses  I 


together,  ^e  defendant  dalms  that  nndw 
the  agreem^  he  was  not  to  pay  any  board, 
as  he  was  to  look  after  the  rait  of  the  prc^ 
erty  owned  1^  them  Jointly.  This  Is  denied 
by  the  pUdntlff,  Us  sister,  who  insists  that 
they  were  to  divide  the  expenses  of  house- 
keeping equally.  As  relates  to  collecting  rent 
and  the  attention  given  to  It  by  defeodant 
the  value  ot  the  services  rendered  for  Its 
c<^ectlon  does  not  appear  to  be  at  all  equal 
to  that  of  board.  The  aister  also  rradered 
scHue  services  of  whldi  account  may  be 
taken,  in  the  nature  of  a  set-off,  in  consider- 
ing this  Item.  She  k^t  accotmt  of  house- 
hold expenses  and  of  other  items  of  debts 
and  credits.  True,  the  account  was  crudely 
kept  yet  the  brother  did  not  object  She 
charged  him  with  certain  expenses  and  other 
items  of  which  he  must  have  had  knowledge, 
and  to  which,  while  they  kept  house  togethor, 
he  did  not  object  We  think  the  account 
can  now  be  cMialdered  aa  correctly  settled, 
and  tbat  our  learned  Brother  of  the  district 
court  did  not  err  In  charging  defendant  with 
this  Item  of  which  he  ccMnplains. 

The  manual  gift  of  11,800  made  to  the 
son,  now  defendant  oad  the  decree  of  colla- 
tion as  relates  to  this  amount  gives  rise  to 
the  next  point  ot  dispute  between  the  brother 
and  sister.  We  do  not  nnderstand  that  de- 
fendant's counsel  argues  that  a  manual  gift 
Is  not  subject  to  collation.  The  proposition 
pressed  In  behalf  of  his  client  Is  that  It  was 
a  remunerative  donation,  and.  in  conse- 
quence, not  subject  to  c<dlatIon.  We  have 
not  succeeded  In  arriving  at  that  omclnBlm. 
The  defendant  testifying  regarding  that 
donation,  ssys  that  he  was  only  21  years 
and  a  few  mcmthi  old  when  the  amount  was 
given  him  by  his  father,  and  that  It  was 
given  to  him  to  ttiable  him  to  buy  a  house 
and  lot  He  has  also  testified  that  he  worked 
for  his  father,  and  rendered  him  swvlces  as 
one  of  his  workmen,  and  that  the  Intention 
of  the  father  waa  to  remunerate  him  by  mak- 
ing this  donation.  He,  It  seems,  while  thus 
working,  was  favored  by  his  father,  or  rather 
given  the  opportunl^  of  earning,  some  916 
a  month.'  The  defendant  acknowledges  that 
he  recdved  due  care  and  attention  from  his 
father,  who  never  charged  him  anything  for 
food,  raiment  or  lodging.  There  waa  a  com- 
plete manual  gift  It  Is  true,  but  we  do  not 
take  It  that  It  was  Intended  to  be  remunwa- 
tlva  We  have  not  found  that  the  defend- 
ant did  mon  than  a  boy  usually  does  who 
aaslste  his  father  In  his  dally  work. 

We  pass  to  a  review  of  questions  growing 
out  of  the  dlvute  for  the  note  referred  to 
as  the  Banrens  note,  owned  by  the  mother  of 
plaintiff  and  defendant  The  amount  cU- 
lected  on  this  note  was  not  brought  home  to 
the  plaintiff,  and  therefne  we  cannot  find  a 
way  clear  to  compel  her  to  collate  it  Tba 
plaintiff,  as  a  witness,  denies  that  she  ever 
received  the  amount  Her  account  of  tbn 
transactl(«  does  not  give  rise  to  the  In- 
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presalon  tbat  she  was  beneflted  personally. 
Between  her  husband  and  her  husband's 
brother,  the  matter  seems  to  have  been  set- 
tled with  the  mother  of  plaintiff  prior  to  her 
tthe  mother's)  death.  If  there  was  an  ad- 
vantage taken  of  the  mother  by  her  son-in- 
law,  plaintiff's  husband,  and  her.  brother,  it 
would  not.  under  the  circumstances  shown 
by  the  testimony,  give  rise  to  a  claim  for 
cc^lation.  There  Is  considerable  testim<Hiy 
on  the  subject,  some  of  which  Is  c(mfllcting, 
yet  we  do  not  think  that  plaintiff  should  be 
chained  for  the  amount  of  this  note,  as  it 
does  not  appear  that  i^e  ever  received  It, 
or  that  her  husband  recetTed  it  for  her. 
Taking  the  view  the  moat  favorable  to  the 
defendant  tt  BtlU  remains  that  plaintiff 
diowB  by  her  testimony  what  became  of  the 
amount,  except  $400.  whl(A  she  says  her 
ourther  loaned  to  lier  husband.  This  loan  by 
(he  mother  to  the  husband  Is  not  <me  which 
should  be  diaiged  to  the  daughter  and  wife. 
If  It  be  as  stated  by  the  wife.  It  was  an  in- 
debtedness of  her  husband,  and  not  bers. 
TtM  aivellee,  on  the  other  hand,  answered 
ttie  wpeal.  and  asked  tat  an  smendm^t  6t 
the  Judgment  She  originally  brought  a 
dalm  against  her  brother  tea  the  collation  of 
9700  paid  tor  account  of  her  brotiier  to  one 
IMC  Us  credlton  out  of  the  estate  of  th^ 
mother.  The  district  court  rejected  this  de< 
maud  for  coUatioh.  She  rdtetatea  her  de- 
mand faexe,  and  Kven  that  her  broQier,  the 
defendant,  had.  In  a  sworn  statanent,  ad- 
mitted his  liability.  It  Is  (dalmed  that  $700 
and  Interest  were  paid  to  Bylrlan  Bloussan 
for  account  of  Arthur  Soules,  &e  defendant. 
It  Is  urged  by  philntifl  thst  an  estoppel  sus- 
tains her  demand,  and  that  he  Is  bound,  in 
view  of  his  previous  Judicial  admlstflmi,  from 
now  sosialnlng  bis  contenttcm  that  his  sister, 
tike  plaintifF,  had  taken  the  debt  to  the  suc> 
cessicm  of  her  account,  and  that,  in  conse- 
quence, he  was  no  laog&t  liable  for  ite  colla- 
tion to  the  father's  succession.  In  proceed- 
ings in  insolvency  of  Arthur  Barba.  the 
brother  and  sister  appeared,  and,  plaintiff 
now  contends,  admitted  the  indebtedness 
claimed  as  due  to  the  succession  of  tiie  f8<- 
ther.  Soiiles.  We  take  plaintiff's  allega- 
tions in  her  petition  as  blndhig  that  "there 
was  paid  out  of  the  funds  belonging  to  the 
succession  of  the  said  Mrs.  Maria  Qonrges, 
widow  of -the  late  Oulllanme  Bonles,  on  Jan- 
nary  4,  188S,  at'  the  req:oest  of  the  said 
Arthur  Soules,  the  sum  of  seven  hundred  dol- 
lars paid  fw  the  liquidation  and  settlmnent 
of  a  certain  note  of  Arthur  Soules  dated  Jan- 
nary  4,  1897.  to  tiie  order  of  E^lvlan  Blous- 
ssn."  Defendant's  swoni  declaration  related 
to  a  debt  due  to  the  succession  of  O.  Soules, 
who  died  some  timO'  iffior  to  his  wife,— one 
w^  teke  to  have  been  an  entirely  different 
creditor.  Pl^ntlff  oinnot  shift  her  position, 
and  chilm  the  bene&t  of  an  adndsslob  at  a 


debt  to  a  different  succession.  One  who 
seeks  to  hold  another  strictly  to  his  judicial 
admission  should  be  held  to  her  own  admis- 
sions. Moreover,  we  have  not  dlscov^^ 
that  In  fact  the  amount  was  at  all  due  as 
claimed.  The  transactions  between  creditor 
and  debtor,  owing  to  changes  made,  are  some- 
what complicated. 

From  the  testlnumy,  we  learn  tibat  this 
amount  was  due  by  plaintiff's  huAand  to 
her  and  her  broths;  that  he  paid  the  tme- 
half  to  whldi  the  brother  was  entitled,  and 
remaned  a  debtor  of  his  ^fe  for  the  ottrn 
<nie-half.  The  wife  denied  that  she  ever 
agreed  to  such  a  settlement,  and  demands 
her  portion  oC  tiie  sum  due,  but  this  denial 
is  met  Ixj  the  testimony  defendant  and  at 
other  witnesses,  who  testify  that  the  pay- 
ment of  9790  was  made  in  jAyment  at  de- 
fmdant's  porthm  of  the  dalm.  The  notary 
who  attended  to  some  business  tx  these  pax^ 
ties,  who  knew  sometbtng  of  their  dealings, 
who  was  at  times  their  adviser,  said  that  the 
balance  of  this  note  was  due  1^  the  husband 
to  his  wife.  Plaintiff  testifies  that  she  re- 
ceived 9B0,  paid  by  heir  husband  to  her 
throui^  this  notary.  She  never  asked  tor 
more  Int^est,  because,  doubtless,  she  thought 
tiiat  the  note  had  been  settied.  We  have 
read  wlQi  careful  attenticm  the  testimoi^  of 
this  witness  regarding  this  Indebtedness,  and 
have  left  the  subject  convinced  that  this  was 
consld«ed  settled.  The  brother  (defendanti 
had  received  his  share  of  this  91.400,  and  the 
remainder  was  an  Indebtedness  to  the  wife 
by  the  husband,  and  between  them  '0(msid- 
ered  settied.  The  facts  disclose  that  audi 
was  Ihe  situation  of  affairs  between  tbe  pex- 
ties.  The  decOarBtion  them  in  the  In- 
solvency proceedings  of  the  Insolvent  husr 
band  was  evidently  an  error  which  preju- 
diced no  one.  and  for  that  reason  we  think, 
with  the  district  Judge,  that  plaintiff  and  de- 
fendant should  be  held  bound  by  the  condi- 
tion which  their  own  conduct  and  utterances 
ren&et  evident;  that  Is,  tiiat  the  def«idant 
received  his  porUon  of  the  husband's  Indebt- 
edness, and  plsintiff  permitted  her  husband 
to  continue  as  her  debtor  for  hw  pwtlfin. 

We  do  not  think  that  the  objection  of  de- 
fendant to  the  appolntmoit  of  the  appraisers, 
as  mentioned  above.  Is  «ititied  to  any  con- 
sideration, and  therefore  pass  It  without  fur- 
ther comment 

Appellee  also  urges  fai  her  answer  that  the 
Judge  erred  In  taxing  the  coste  of  the  suit 
to  the  heirs.  The  suit  was  one  for  a  parti- 
tion, and  although  hearly  all  tiie  Issues  grew 
out  of  the  separate  claims  of  tbe  parties,  and 
although  plaintiff  sustelned  her  claims  and 
obtained  judgment  against  tbe  defendant  to 
have  certain  amounte  collated.  It  none  the 
tess  was  a  suit  for  a  partitira,  and  costs 
were  properly  taxed.  For  reasons  assigned, 
the  judgment  Is  affirmed,  at  wpellant's  eosts; 
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MUGNXEB  r.  DBMDINQBB.    (No.  1S,7C2.)> 

(Supreme  Oomt  of  LonUiana.    Feb.  4, 

AOnON  FOB  SERVIGBS-PRESORIPTXON-BVr- 
OFF— JUDGMBNT. 

On  the  Principal  Demand. 

1.  Wtaeo  an  emploffi  whose  paar  boa  not  been 
fixed  hat  rendered  serTicea  (eTldentlj  services 
rendered  for  remuneration),  the  employer  is 
liable  for  their  value.  The  coart  sustains  plain- 
tifTs  demand  for  services  rendered  in  an 
amount  shown  to  be  doe  bj  the  preponderance 
of  the  testimony;  it  being  evident  that  each 
pnrty  (employer  and  employ^)  contemplated,  at 
the  time  that  the  services  were  rendered,  that 
aomething  wonid  be  due  in  compensation. 

2.  Plaintiff  was  in  charge  of  bosiness  for  the 
defendant,  as  made  evident  bj  the  testimony, 
and  the  serricea  of  the  former  were  not  those 
of  a  mere  workman,  laborer,  or  aerrant  for  his 
wages,  and  are  therefore  not  subject  to  tbe 
prescription  of  one  year. 

On  the  Beconventional  Demand. 

3.  Plaintiff  and  defendant  were  in  account, 
one  with  the  other.  Selecting  the  items  of  the 
accoant,  and  allowing  those  that  the  evidence 
shows  are  doe,  the  court  holds  that  the  defend- 
ant is  entitled  to  the  amount,  which  is  there- 
fore credited  on  the  Judgment 

4.  Then  bring  a  balance  due  after  aUovriag 
tiie  reoonventlonal  demands  a  judgment  la  ac- 
cordingly rendered. 

5.  Judgment  amended,  and,  as  amended,  Is 
affirmed,  at  plaintiff's  and  appellant's  costs. 

tSyUabus  fay  the  CoortJ 

Appeal  from  judicial  district  court,  par- 
ish of  St  Tammany;  Robert  B.  Beld,  Judge. 

Action  by  Bugene  Mngnler  against  Ttaeo^ 
dore  Dendlnger.  Judgment  for  plaintiff,  and 
defendant  appeftla  AmaideO. 

Stephen  D.  Bills  (Benjamin  Bice  Forman. 
of  counsel),  for  appellant  Benjamin  iSoose 
Miller,  for  appellee. 

BRBATTX,  J.  This  Is  an  action  brought 
by  the  plaintiff  to  recover  a  balance  of  $2,015 
tor  Berrloee  tendwed  b7  blm  to  the  defend- 
ant vhlle  In-  the  tatter's  employ.  PlainUff 
avers  that  the  worfe  for  wbldi  be  clalnw 
remnnoatlon  vas  performed  by  blm  about 
defendant's  barroom,  butcher  shop,  and  oth- 
er business  in  which  defendant  was  engaged. 
He  claims  for  this  labor  as  having  been  per- 
formed from  the  2lBt  day  of  October, 
to  the  6tb  day  of  June,  1899.  and  sets  ferttt 
that  It  was  worth  the  ameunt  of  $40  per 
month,  amounting  to  the  sum  of  $3;22(K  In 
Us  petition  plaintiff  admits  that  during  tHe 
period  he  was  in  the  service  of  the  defend- 
ant tbe  latter  furnished  hUn  board  and  lodg- 
tng,  which  were  worth  the  sum  of  $10  per 
month,  amounting  to  $806.  and  that  tbe  de- 
fendant paid  him  from  time  to  time  mon^ 
and  goods  to  tbe  amount  of  $600,  entitling 
defendant  to  a  total  eredlt  of  $1,306.  leaving 
on  this  account  (that  Is,  tiie  labor  and  serv- 
ice acconnQ  a  balance  due  tbe  plaintiff  of 
$1,015.  Plaintiff  claims  that  In  1806  be  loan- 
ed $100  to  the  defendant  which  Is  still  doe 
htm,  thos  making  his  claim,  after  deducting 
the  credits  to  wbldi  he  admits  the  defendant 
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Is  entitled,  $2,016.  Tbe  Judge  of  the  dtetrlct 
court  found  that  the  defendant  la  Indebted 
to  the  plaintiff  In  the  sum  of  $1,420.  He  al- 
lowed defendant's  credits  to  tbe  amount  of 
$1,105  on  his  recoDventloual  demand.  Plain- 
tiff, in  bis  answer  to  tbe  appeal,  sets  out  that 
the  Judgment  of  tbe  district  court  In  his  fa- 
vor should  be  sustained  and  affirmed,  save 
that  tbe  Judgment  should  be  amended  by  in- 
creasing the  amount  to  the  amount  claimed 
and  prayed  for  In  his  petition.  The  defend- 
ant appeals  from  the  Judgment,  and  urges 
that  defendant  instead  of  being  a  debtor,  Is 
entitled  to  a  Judgment  against  plaintiff  In 
the  sum  of  $1,201.66. 

Hereafter,  In  passing  upon  the  plea  of  pre- 
scription of  one  and  three  years  pleaded  by 
plaintiff  in  bar  of  defendant's  reconventlonal 
demand,  and.  on  the  other  hand,  tbe  plea  of 
prescription  pleaded  by  defendant  in  bar  of 
plaintiffs  demand,  we  shall  take  notice  of 
the  fact  that  plaintiff  and  defendant  were  In 
account  one  with  the  other.  In  1802  plain- 
tiff became  a  servant  or  mere  laboring  em- 
ployd  of  tbe  defendant  From  the  position  of 
mere  laborer,  plaintiff,  while  In  the  defend- 
ant's employ,  ■  we  have  noted,  rose  high 
enough  to  become  s  money  lender  to  his 
employer.  There  were  different  pursuits 
which  required  the  attention  and  care  of  this 
employer. ,  Defendant  vas  the  owner  of  a 
bar,  a  butcher  shop,  a  barber  shop,  he  was  a 
farmer,  he  hauled  freight  drove  cattle,  dug 
wells,  and  followed  other  pursuits  aa  they 
presented  themselves.  It  appears  that  plain- 
tiff was  young,  active,  and  industrious.  He 
was  useful  as  an  «mpIoy]6i  a^d  was  trusted 
by  bis  employer.  He  bad  charge  of  some 
of  the  varied  pursuits  of  the  employer,  and, 
we  infer,  managed  them  as  he,  to  some  ex- 
tent at  least  deemed  proper.  He  bad  a 
place  at  hla  employer's  table,  and  for  a  con- 
sldetable  time  occupied  one  of  his  employ- 
er's bouses.  Tbe  daughter  of  the  employer 
became  his  wife,  and  It  follows  that  he  be- 
came one  of  his  employer's  family. 

We  have  seen  that  the  plaintiff  values  his 
services  at  $40  per  month.  Xhla  brings  up 
the  first  question  for  our  consideration,  lielng 
the  claim  for  services  rendered  by  plaintiff 
to  defendant  as  an  employer.  Ue  values 
these  at  the  rate  of  $40  per  month,  T^aUng 
the  total  aUowed  by  the  judgment  for  three 
years  prlw  to  the  date  the  suit  was  brought 
(There  were  claUns  for  work  performed  and 
services  rendered  prior  to  the  three  years  be- 
fore the  suit  was  brought  which  were  reject* 
ed,  as  prescribed,  by  the  district  court)  We 
agree  with  this  part  of  the  Judge's  decision, 
as  well  as  the  decree  tn  so  far  as  it  found 
the  value  of  plaintiff's  services  aa  being  as 
before  stated.  We  also  agree  with  the  judg- 
ment as  relates  to  the  $100  lent  The  amount 
of  this  loan  Is  not  denied  by  the  defendant 
who  virtually  admits  that  It  has  not  been  re- 
turned. This  completes  our  review  of  plain* 
tiflTs  claim  for  work  and  services.  . 

With  reference  to  the  reconventh^al  do 
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mand.  plaintiff  ipedally  attacks  tbrae  Itenu 
allowed  by  the  Judgment  appealed  trwa,  on 
the  ground  that  these  clalmt  are  not  snetaln- 
«d  by  the  erldmce.  We  vUl  glre  these 
claims  further  consideration,  and  decide  them 
In  a  moment;  while  passing  opon  defendanlf  s 
argument  In  snpport  ot  his  claims  pleaM  In 
his  reeouTentlwal  demand. 

The  defendant  filed  an  exertion  that  the 
plaintiff's  petition  la  vague  and  Indefinite. 
We  pass  to  his  answer  and  to  a  denial  at  his 
reconventloiial  demand,  as  we  have  not  found 
that  his  exceptUm  raises  objections  sufllclent 
for  the  dismissal  of  plaintiffs  suit 

We  do  not  consider  that  defendant's  claim 
for  board  should  be  liftreased.  The  fitcts 
at  the  case  lead  us  to  infer  that  the  amount 
admitted  by  plaintiff  as  dne  by  him  for  boerd 
Is  ample  cwnpensatlon.  The  question  of 
whether  It  was  defoidanf s  Intention  to 
charge  Is  not  one,  lo  view  ot  the  dnndnstan- 
ees,  to  which  we  deem  It  proper  to  glre  a 
controlling  effect.  In  any  evoit  A  nomber  of 
the  debits  and  credits  of  plaintiff  and  defend- 
ant seem  to  have  been  charged  without  glT- 
Ing  notice  of  the  Intmtlon  to  diarge  for  the 
Talue  of  the  work  done  or  service  rendered. 
As  relates  to  the  debits  and  credits,  one  of 
the  parties  was  as  silent  and  Indifferent  as  the 
other.  Thwe  Is  testimony  sustaining  d^end- 
antfs  charge  that  pislntlff  raidered  serrlces 
of  very  little,  If  of  any,  Talne.  Others,  and 
they  constitute  the  weight  of  the  testimony, 
are  equally  as  posltlTe  that  they  were  worth 
the  amount  before  stated.  Sereral  witnesses 
testified  that  they  were  worth  the  amount 
charged  and  his  board.  We  think  It  proper 
not  to  make  any  change  as  relates  to  the  Item 
for  board. 

Plaintiff  admits  that  the  defendant  paid 
him  at  dlfferoit  times.  In  goods  and  money, 
the  sum  of  1600,  including,  as  we  take  it.  a 
bill  for  groceries  of  f  177,  not  included,  de- 
fendant urges.  In  the  flrst-mentloned  amount 
The  facts  show,  we  tblnlc,  that  It  must  have 
been  included  In  the  amount  Just  stated 
above.  The  evidence  sustains  the  admission 
as  to  its  correctness  only  In  case  this  last 
sum  be  taken  as  going  to  make  up  these  9500. 

The  cha^e  for  rent  allowed  Is  larger  than 
Is  claimed  in  the  pleadings.  In  the  answer 
and  in  the  defendant's  brief  the  sum  Is  set 
out  as  being  |106,  which  appears  correct, 
when  considered  with  reference  to  the  testi- 
mony as  r^tes  to  this  item. 

Plaintiff  owes  for  watermelons  which  were 
cultivated  and  sold  for  account  of  his  em- 
ployer, the  defendant.  In  the  amount  of  f25. 
The  item  for  the  swine  tAaugfatered  by  plain- 
tiff and  dlEposed  of  for  his  account  is  Increas- 
ed to  fOO.  Plaintiff  took  possession  of  32 
head,  and  has  11  remaining.  The  value  of 
those  slaughtered.  It  Is  stated  In  evidence,  is 
$3  each. 

The  facts  In  evidence  render  it  evident  that 
the  friendship,  which  existed  between  the  em- 
ployer and  the  employ^  was  succeeded  by 
anger  snd  dislike.  Such  cmdltlons  and  chan- 


ges are  unfavorable  to  onteet  accoonts,  run- 
ning oTw  a  numtw  of  years  of  badness  be- 
tween parties.  We  have  selected  from  the 
testimony,  wbitdi  is  ezdnrinly  Mai.  socb 
Items  at  debit  or  credit  as  we  tUnk  supported 
by  the  igeponderanee  vi  the  taatlmony.  Stat- 
ing the  account,  It  stands  as  ff^ws: 
Amount  dne  plaintiff.  <1,4B0  00 

Dne  defendant  t»  money  and  goods 
admitted  by  plaintiff  to  have  bean 

received  .....TTT.  «  600  00 

House  rent   108  00 

Cash  received  from  sale  ot  hides. ...  68  00 

Bill  collected  for  meat   50  00 

Stoves   14  00 

Hogs   63  00 

Ghickms   6  00 

Watemwlons   29  00 

f  823  00 

Board   330  00 

Total  amount  allowed  on  rscon- 
ventlonal  demand  91*153  00 

It  is  ther^we  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  allowing  the  demand  tm  re- 
ocmventlon  to  11.168,  leaving  a  balance  due 
by  defendant  to  plaintiff  of  9207.  As  thus 
amended,  the  Judgmrat  appealed  from  is  nf- 
flnned,  at  appellee's  costs. 


DABEZIB8  T.  BABTHB  «t  aL  (No.  18,006.)i 
(Supreme  Court  of  Louisiana.    Feb.  4,  1901.) 

FRAUDULBNT    UORTOAOB  —  ACTION    TO  SET 
ASIDE— CONSIDBRATION— RIGHTS  OF  CRBD- 
ITORS-BUROBN  OF  PROOF. 

1.  One  may  sustain  an  action  to  set  aside  a 
hindrance  to  the  execution  of  hts  judgment, 
wliich  tiindrance  is  in  the  shape  of  a  mortgage 
avnred  to  be  withoot  conslderatiom;  defeiuant 
having  no  other  propftrty  llaUe  to  sebmre. 

2.  The  action  was  &i  dedaratlon  de  almnla- 
tion,  and  the  allegations  of  the  petition  were 
not  BQch  as  rendered  it  necessary  for  the  coart 
to  order  the  plaintiff  to  elect  whether  he  would 

Sroceed  by  way  of  a  revocatory  actiim  or  en 
eclaratlon  de  simulation. 
8.  Plaintiff,  alleging  that  a  mwtgage  was 
idmulated,  attacked  aU  the  asserted  conaidwa- 
tion  of  the  mortgage.  Including  the  asserted 
consideration  of  an  old  mortgage  wUch  ent^ 
ed  Into  and  formed  part  of  the  new  mortgage 
spedally  attacked,  in  effect,  both  mort^ges 
were  attacked. 

On  the  Merits. 

1.  Platntifrs  claim  had  not  been  novated.  It 
dated  from  a  time  anterior  to  the  daim  of  de- 
fendants, and  is  not  subject  to  the  objection 
that  plaintiff  could  not  atudc  ao  act  of  a  prior 
date  to  that  of  pI^ntilTi  claim.  Bceldes,  one 
not  a  creditor  at  the  date  of  the  ezeeutloa  of 
an  act  may  yet  show  its  simulation. 

2.  The  facts  and  drcumatancea  were  such  as 
to  shift  the  burden  of  proof  of  the  verity  of 
the  mortgage  from  the  plaintiff  to  the  defend- 
ant After  the  onus  of  proof  had  shifted  be- 
cause of  the  evidence  ox  simalati<Mi.  deftnd- 
auU  failed  to  sustain  HuAt  position  In  the 
cause  by  proving  that  the  mortgage  had  tha 
ocKiBideration  alleged. 

(^labua  hy  the  Oourt.) 

Appeal  from  dvU  district  court  parish  of 
Orleans;  John  St  Paul,  ZwSga. 


■  ROMWlng  deniea  March  I,  IML 
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by  It  aTold,  or  seek  to  BTOld,  costs  and  de- 
lay, aDd  eTen  damages,  which  may  grow  out 
of  an  Illegal  selEnre  In  case  the  act  attacted 
Is  not  simulated,  as  he  has  conceived  It  to  be. 
The  debtor's  property  being  the  commMi 
pledge  of  his  credltwi,  a  direct  action  may 
be  brought  to  remove  prejudicial  Impedi- 
ments put  on  the  title.  While  by  the  direct 
action  plaintiff  may  also,  peibaps,  be  made 
to  pay  for  an  error  In  bis  attacks.  In  the 
way  of  costs  and  other  expenses,  the  proba- 
bilities are  that  they  will  not  be  as  large  in 
a  suit,  as  in  this  case,  as  In  a  direct  selsnre. 
There  can  be  no  possible  objection,  under 
the  rules  of  pleading,  to  the  assertion  of  a 
right  by  a  direct  action  instead  of  by  a  di- 
rect seizure,  when  the  creditor  aVers  that 
the  only  property  which  the  debtor  owns  is 
that  upon  which  his  mw^age  rests,  and  that 
It  la  lUe^ny  Inenmbered,  aa  before  stated. 
In  answOT  to  ttae  ground  set  np,  way  of 
exc^ttion,  that  plaintiff's  debtor,  Bernard 
Barthe,  had  oiovgh  property  to  satisfy  the 
debt,  wlthovt  the  necessity  of  this  action, 
we  can  (Mdy  say  that  tbs  assessment  of  the 
property  tm  taxes,  the  amoont  <^  Insurance 
on  th«  property,  and  other  testimony  tot- 
ing to  ttae  value  of  tii«  pn^rty  mortgi^ied. 
do  not  sustain  the  averment  to  whldt  ve 
have  Just  referred;  tliat  la.  In  substance,  that 
a  selxors  ahonld  have  been  made^  and  no 
direct  action  should  have  been  Instituted. 

The  ap^cation  tiix  an  order  to  compel 
plalntlfl  to  dect,  which  Is  made  the  third 
and  last  ground  of  exesptira.  Is,  In  our  view, 
equally  aa  imtenaUe.  ■  If  simulation  be  not 
f  raodnlent;  It  Is  because  tt  Is  not  pre]udldal 
to  the  rights  of  tiie  credltoni.  It  concerns 
no  oncb  but,  If  tt  be  to  tiie  prejudice  of  any 
me,  then  K  Is  fraudulent;  and  liie  fkct  that 
one  alleges  that  a  mortgage  Is  a-  fraudulent 
rimulation  does  not,  hj  characterlslug  It  thna, 
set  forth  a  revocatory  actiim.  Instead  of  an 
action  to  have  the  simulation  pronounced.  The 
action  Is  an  aetloa  en  declaration  de  limnla- 
tion.  We  thwefore  conclude  tiiat  the  er- 
ceptlon  was  properly  overruled  by  the  jvtlta 
of  the  district  court 

After  the  exception  had  been  overruled, 
defendants  filed  an  answer  admitting  that 
Bernard  Barthe  was  Indebted  to  plaintiff  as 
alleged,  but  denying  all  of  plalntUTs  charges 
of  Mnnilation,  and  pleaded  the  verity  of  their 
mortage. 

On  the  Merita. 


Action  by  Clement  Dabeiles  against  Bex- 
nard  Barthe  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

James  B.  Bosser,  Jr.,  and  George  W.  Flynn, 
for  appellants.  (>arles  J.  Tbfiard  and  Bmlle 
J.  Mgral.  for  lyipellee;. 

BBEIAUX,  J.  Plaintiff  had  attacked  two 
mortgages  aa  simulated.    They  were  ex- 
ecuted In  the  convenUooal  mortgage  form 
by  Bernard  Barthe,— one  In  favor  of  his 
son,  for  91.600;  and  the  other  In  favor  of 
his  daughter,  tor  the  sum  of  f3.S00,— and 
each  is  dated  the  Slst  day  of  February,  1899. 
Plaintiff  avera  that  he  has  obtained  a  Judg- 
ment against  the  mortgagor,  Bernard  Barthe, 
for  tbe  sum  of  92,202.06,  with  6  per  cent 
Interest  per  annum,  and  coats,  and  that  Ber- 
nard Barthe.  In  order  to  prevent  Its  ex- 
ecution and  to  escape  from  the  payment  of 
his  Jiidgment,  made  the  mortgage  attacked, 
and  had  it  recorded,  as  well  as  the  mortgage 
for  f 1,600,  to  which  we  win  hereafter  refer. 
He  farther  avers  that  Barthe.  his  debtor,  haa 
no  other  property;  that  these  mortgages  ue 
simnlated  and  fraudulent  and  without  the 
least  ccmalderatiiHi;  that  In  order  to  execute 
his  judgment  as  he  desires,  It  is  necessary 
that  these  simulated  acts  of  mortgage  be 
erased  from  the  records.   Defendant  In  the 
first  place,  sought  to  meet  plalntUTs  demand 
by  interposing  an  excepti<m  setting  out  that 
plaintiff's  petition  is  vague  and  Indefinite; 
that  this  action  la  premature;  that  plalntlfl 
haa  never  attempted  to  execute  his  Judg- 
ment against  his  debtor,  Barthe;  asSi.  that 
plaintiff  should  be  ordered  to  elect  his  action, 
— «ither  revocatory  or  en  declaration  de  simu- 
lation.  Before  taking  up  the  decision  on  the 
merits,  we  wlU  review  the  grounds  of  the 
exception,  and  decide  whether  or  not  the  ex- 
ception was  correctiy  overruled  In  the  dis- 
trict court 

As  relates  to  the  first  objection  In  the  ex- 
ception, Tla.  that  plaintiff's  petition  Is  vague 
and  Indefinite,  we  think  that  the  cause  of 
action  Is  stated  clearly  enough  to  enable 
defendant  to  meet  plaintiffs  suit  Nothing 
In  the  Reading  or  in  argnmoit  shows  In  what 
respect  the  defendant  bad  cause  to  com- 
plain on  this  score.  Defendant's  brief  It 
entirely  rilent  on  the  subject 

We  pass  to  the  next  ground  contained  In 
the  exception,  vis.  that  the  action  Is  preAia- 
tnre.  and  that  plaintiff  has  never  sought  to 
execute  his  Judgment  and  that  If  be  bad. 
there  Is  enough  pn^erty  owned  by  defend- 
ant Bernard  Barthe  to  satisfy  his  Judgment 
In  oar  view,  plaintiff  Is  now  seeking  to  lay 
the  foundation  for  the  execution  of  his  Judg- 
ment There  Is  nothing  premature  in  this 
step  looking  to  the  enforcement  of  his  Judg- 
ment Preliminarily,  he  may  have  a  mort- 
gage canceled,  If  It  be  void  and  stands  In 
the  way  of  recovering  an  amount  to  which 
be  has  a  right  Instead  of  a  direct  selsure 
under  a  fl.  te.*  he  nay  resort  to  a  suit  and 


The  Issnes  are  issues  of  fact  almost  ex- 
dnslvely.  The  mortgage  for  91.600— one'  of 
the  mortgages  attacked  by  plaintiff— was  exe- 
cuted by  the  mortgagor  tn  favor  of  his  son, 
Louis  P.  Barthe.  and  the  mortgage  for  9S,BO0 
was  executed  by  the  same  mortgagor,  on  the 
same  property.  In  favor  of  his  daughter.  At 
the  time  of  the  confection  of  these  mortgages 
priority  was  given  to  the  mortgage  for  $1,600. 
The  son  of  the  mortgagor,  IjouIs  P.  Barthe. 
testified  that  his  father  was  Indebted  to  him 
tn  a  large  amount  end  that  be  (the  soQ)  was 

Digitized  by  Google 


848 


29  SOUTHEBN  BBPOBTEB. 


Indebted  to  his  sister;  that  be  arranged  It  so 
au  to  pay  bia  sister  with  bis  fatber's  note,  se- 
cured by  mortgf^e  for  the  f3,500  before  men- 
tioned; and  that  be  received  tbe  $1,500  note 
In  part  payment  of  his  fatber's  Indebtedness. 
He,  however,  although  Indebted  to  bis  sister, 
retained  priority  for  the  note  of  $1,600,  wbl<^ 
he  transferred,  In  the  course  of  bis  own  trans- 
action, to  a  third  person.  The  reasrai  for 
giving  this  iH>eference  to  this  note  Is  not,  un- 
der tbe  circumstances,  clearly  and  satisfac- 
torily given  by  the  testimony.  Tbe  turotber, 
although  he  asserts  that  bis  sister  was  his 
creditor,  has  not  established  how  It  was  that 
she  became  bla  creditor.  To  the  following 
question,  "Do  you  know  where  your  sister  got 
her  money  she  loaned  to  you?"  he  answered, 
"I  gave  her  five  dollars  a  week,  and  now  two 
dollars,"  So  tliat  according  to  this,  the  con- 
Biderati<Hi,  as  relates  fco  tbe  slater,  of  tbe 
mortgage  Indebtedness  to  the  brother,  se* 
cured  on  tbe  father's  property,  was  tbe  mon- 
ey—the few  dollars— given  each  week  by  tbe 
brother  to  the  sister.  At  another  time  dintng 
the  trial  something  was  said  about  moneys 
earned  many  years  ago  by  the  sister,  but 
this  Is  equally  as  unsustained  and  unexplain- 
ed as  the  other  Items  of  revenue  which  de- 
fendants assert  constitute  of  tbe  consid- 
eration of  the  mortgage^  We  wUl  not  dwell 
on  each  of  the  items  of  ass^ted  Indebtedness 
of  tbe  father  to  his  children,  growing  out  of 
asserted  loans  made  by  them  to  bim.  We 
have  seen  that  tbe  sister  claims  to  have 
saved  from  her  scant  revenue  a  comparatlve- 
fy  large  amount.  The  testimony  does  not 
sustain  the  cUUm  to  &  sufficient  extent  to 
enable  us  to  pronounce  judgment  In  her  favor. 
Her  mortgage  alone  is  before  us  for  review. 
The  mortage  In  favor  of  her  brother,  Louis 
P.  Bartbe,  .Is  held  by  an  innocent  third  per- 
son, and  for  that  reason  Is  not  before  us 
for  review  and  decision.  It  was  decided  In 
ibe  district  court  that  this  mortgage -indebted- 
ness was  in  the  bands  . of  a  third  person  by 
transfer  of  tbe  mortgage,  and  held  in  good 
faith,  and  that  in  consequence  it  became  a 
valid'  claim.  No  complaint  Is  made  here 
Agaln«t  that  portion  of  the  dectiee  of  that 
court  It  may  be  that  the  loans  claimed 
were  made  by  the  sister  as  a  consideration 
for  tbe  second  mortgage  (L  e.  that  for  $3,500), 
but  if  they  were  It  Is  entirely  exceptional  and 
extraordinary.  With  tbe  testimony  before 
us,  the  mortgage  cannot  stand  tbe  test  of 
ficrutlny.  The  age  of  tbe  young  lady,  tbe 
character  of  her  emplc^ment  for  which  idie 
received  sums  vesry  little  In  amount,  and  the 
donations  made  to  her,  render  her  claim  too 
uncertain  for  Judicial  sanction.  The  reality 
of  the  loans  and  the  mortgages  ta  not  ren- 
dered probable  by  exparlence  or  reason. 
Sbnulatfon  to  not  auBceptible  ot  actual  dem- 


onstration. The  omfllctlng  evidence  raised  a. 
presumption  which  tbe  other  testUiUHiy  did 
not  Bufflclently  explain  and  rebnt 

We  have  seen  that  defendants  contend  that 
tbe  asserted  indebtedness  claimed  by  them, 
and  made  tbe  consideration  of  the  mortgage 
in  question,  Is  of  a  date  anterior  to  the  date 
of  plaintiff's  claim,  and  prior  to  the  date  of 
tbe  mortgage  attaclted.  Defendants  contrad 
that,  as  their  claims  are  of  a  date  prior  In 
time  to  that  of  plaintiff,  he  (^alntlfl)  cannot, 
for  that  reason,  have  their  mortgage  decreed 
void.  This  matter  of  prior  date  of  defend- 
ants' claim  Is  not  conclusively  established  by 
the  evidence.  Tbe  pleadings  of  plaintiff  put 
at  Issue  the  validity  of  tbe  moi-tgage  and 
tbe  validity  of  the  consideration,  and  by  his 
averments  and  pleadings  he  seeks  to  have 
both  decreed  unreal.  These  attacks  relate 
back  to  the  date  of  the  asserted  considera- 
tion. We  are  inclined  to  the  (^[linion  that 
plaintlfTa  claim  is  of  a  prior  date  to  that  of 
defendants.  Moreover,  a  creditor  can  sustain 
a  suit  to  onnai  a  contract  made  before  bis 
debt  accrued,  if  It  appears  that  at  tbe  time 
of  making  the  contract  tbe  debtor  sought  to 
prejudice  the  rights  of  tbe  future  creditor. 
"Fraus  omnia  corrumplt"  A  creditor,  though 
not  a  creditor  at  tiie  date  of  the  Mutated 
contract,  may  yet  ^ow  Its  islmulation.  Mos- 
Sop  r.  His  Creditors,  41  La.  Ann.  290,  6  South. 
1S4. 

Defendants  also  contend  that  tiiere  was 
nothing  unusual  or  suspicions  In  connection 
with  tbe  execution  of  tbe  Bec<Hid  moitgages, 
of  date  21st  February,  1899.  (These  mort- 
gages embraced.  In  a  completely  new  form, 
mortgages  that  had  been  executed  between 
the  same  parties  In  1896.)  To  support  the 
contention,  tliey  aver  that  the  executing  of 
the  mortgage  attacked  by  plklntlff  was  not 
conceived  by  any  one  of  the  parties  defend- 
ant or  appellant;  that  the  new  act  came 
about  entirely  from  tbe  suggestion  of  the 
notary  of  Louis  P.  Barthe  when  he  came  to 
bIm  to  see  if  he  could  negotiate  the  n.500 
note  df  ' March  10, 1886.  There  is  no  question 
of  tbe  good  or  bad  faith  of  the  notary.  He 
only  did  that  which  any  weU-posted  notary 
would  have  done.  H6  doubtless  only  sug- 
gested that  in  order  to  enable  him  to  suc- 
ceed In  negotiating  past-due  paper  (dating 
from  1896),  it  should  be  exchanged  for  new 
and  nnmatured  paper.  He,  as  we  under- 
stand, had  naught  to  do  witli  the  considera- 
tion of  the  paper.  There  Is  nothing  In  this 
which  can  possibly  render  It  evident  that  tbe 
mortgage  bad  consl^ratlon. 

We  agree  wttb  the  dlstrtct  judge  that  tbe 
consideration  of  the  mortgage  claim  is  not  at 
all  evident  It  only  remains  f w  ua  to  affirm 
the  judgment  For  reasons  assigned,  tbs 
Jndgment  appealed  from  la  affirmed. 


Digitized  by  Google 


LANDRY  T.  CAFPERY  CENT.  SUGAR  REFINERY  ft  a  CO. 


349 


(IM  La.) 

8TATB  ex  ML  BUOE  t.  HINGLB,  Jndffe. 
et  al.    (No.  13.686.) 
OSapreme  Conrt  ot  Lonldana.   Feb.  18,  1901.) 

MANDAMUS— PEREMPTORY  WKIT— RULB  NISL 

1.  Writs  issaed  aoder  the  superrisoi?  jnrl»- 
diction  of  tlie  appellate  court  will  not  be  made 
peremptory  when  the  qaestioa  inTolved  is 
brought  up  for  review  on  appeal  after  the  rule 
nisi  has  been  issued. 

'2.  In  Tiew  of  the  facts,  the  restrainlns  effect 
of  the  rule  nisi  -which  was  issued  remains  in. 
full  force  and  eEEect  ontil  the  laaaes  shall  hare 
been  decided  on  appeal. 

(Sj- 11a boa  by  the  Court.) 

Application  by  the  state,  m  the  relation  ot 
Charles  C.  Buck,  for  a  writ  of  mandamus 
against  Robert  Hlngle,  Judge  of  the  Twenty- 
Ninth  Judicial  district  court  for  the  parish  ot 
Plaqoemlnes  and  others.  JDenled. 

Gnidey  ft  Melton,  for  relatw.  RaqMrndeitt 
Jadge^  pro  se.   EL  Howard  McCaleb,  tor  le*  | 
qrandents  Jessie  H.  Massle  and  Frudc  a  | 
If evera,  sheriff. 

BBBAUX,  J.   Under  fbredosnre  proceed- 
ings, property  of  Uie  Plaquemlne  Tropical 
Fndt  Oompany  liad  been  seised,  and  was  ad* 
Tcrttoed  tm  sale.   An  Injunction  was  applied 
tor  to  witop  the  aale  on  the  groond  that  two 
notes,  of  which  Charles  Lonqne  was  the  mak- 
CT,— one  for  $1(M)00^  and  Ibe  other  for  9S,000, 
—were  wlthont  conslderatlen,  having  been 
glren  In  payment  for  land  to  which  the  ven- 
dor had  no  tltie.  It  aK>ears  that  In  1891 
Robert  H.  White,  dalmli^  to  be  the  owner, 
sold  lands  described  In  rotor's  petition  to 
Charles  Lonque.  and  that  Lonqne  sold  these 
landia  to  the  Plaquemlne  Tropical  Fmlt  Com- 
pany.  Relator  avers  that  Louqae  acted  for 
him,  Lonque  having  no  Indlvldnal  or  personal 
Interest  In  the  transaction.  Relator  repre- 
sents in  his  application  for  this  writ  that  he 
was  evicted  from  nearly  all  the  land  which 
White,  through  Louque,  sold  te  him;  that  In- 
stead of  having  acquired  about  32.000  acres, 
whldi  relator  coktends  were  embraced  within 
the  description  of  the  property  sold,  the 
Plaquemlne  Tropical  Fmlt  Company  acquired 
only  1,320  acres.  The  Judge  of  the  district 
court  refused  to  grant  the  Injunction  for 
which  the  relator  applied.  Upon  his  refusal, 
relator  applied  to  this  conrt  for  an  alternative 
writ  of  mandamus  commanding  the  district 
Judge  to  issue  writs  of  injunction  prohibiting 
the  sheriff  from  selling  the  property  seized, 
and  prohibiting  the  seising  creditor  from  pro- 
ceeding further  In  the  foreclosure  suit;  and 
relator  prayed  for  a  writ  of  certiorari  in  the 
aitematlTe,  directing  the  district  Judge  to 
send  np  the  record.  The  usual  order  nisi  I»- 
sned  on  the  application.  This  conrt  further 
ordered,  fts  part  of  the  rule,  "And  In  the 
nwanthne,  and  until  the  further  order  of  this 
court,  let  all  proceedings  on  the  part  of  said 
Jessie  H.  Massie  In  said  tvo  foreclosure  suits 
lint  above  mentioned  be  restrained  and  pro- 
hibited, and  that  Frank  C.  Mevera,  sheriff  of 
the  parish  of  Ptaqnemlnes,  be  pnAlblted  from 


making  the  sale  of  the  property  advertised  by 
talm  under  writs  Issued  in  said  suits,  and  de- 
scribed In  the  proceedings  therela"  About 
the  time  that  the  rule  nisi  was  Issued,  relfttor 
obtained  an  appeal  to  this  court  from  fbe  or- 
der of  the  district  court  liefuslng  to  grant  an 
Injunction.  The  cases  were  argued  on  ap- 
peal, and  were  submitted  for  decision.  On 
appeal  the  questions  are  precisely  the  same 
as  those  presented  on  this  application.  For 
this  reafcon,  and  also  for  the  reason  that  It  Is 
settled  that  writs  Issued  under  our  super- 
visory Jurisdiction  win  not  go  to  a  court  to 
remedy  an  asserted  error  reviewable  on  ap- 
peal, and  that  the  right  of  appeal  excludes 
other  remedies,  It  Is  oMered,  adjudged,  and 
decreed  ttat  the  writs  applied  for  be  rejected 
and  the  order  nisi  dismissed,  but  that  tiie 
restraining  order  remain  In  fidl  force.  In  aid 
of  ttie  appellate  Jurisdiction,  until  the  final 
I  disposition  of  the  case  on  appeal.  It  Is  fur- 
I  ther  ordered,  adjudged,  and  decreed  that  the 
boats  be  taxed  m  the  one  cast  in  the  appeal 

a(H  La.) 

lANDRT  et  al.  r.  CAFFERT  CENT.  SUGAR 
REFINERY  &  R.  CO.,  Umited. 
(No.  13,787.) 

(Supreme  Court  of  Louisiana.   Feb.  18,  1901.) 

APPEALWURISDICTION— DISHISaAL, 

On  Motion  to  Dismiss. 

Ae  ground  Is  that  the  coort  Is  without  ju- 
risdiction ratione -materin.  Each  of  the  appel' 
iants  asked  tor  a  judgment  on  appeal  la  aii 
amoont  less  than  the  lower  limit  of  the  supreme 
conrt's  jurisdiction.  There  was  no  privity  of 
interest  among  the  different  psjties.  Appel- 
lants did  not  ask  for  one  judgment  for  all,  but 
each  prayed  for-  a  judgment  tor  himself. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
ot  St  Mary;  A  C.  Allen.  Judge. 

Action  by  Joseph  Theolln  Landry  and  oth- 
ers against  the  Gaffery  Central  Sugar  Re- 
finery ft  Railroad  Company,  Limited.  Judg- 
ment for  defendant  Flalntlflh  appeaL  Dis- 
missed. 

Breaux  ft  Gordy.  for  appellants.  Guy  VL 
Homor  and  Charles  A.  CNIell,  for  appellee. 

BREAUX,  J.  This  Is  an  action  for  dam- 
ages which  plaintiffs  dalm  as  having  grown 
out  of  the  breach  of  a  contract  Plaintiffs 
are  cane  planters  at  or  near  Delcambre,  In 
the  parishes  of  Iberia  and  Vermillion.  The 
defendant,  as  its  name  indicates,  is  a  sugar 
manufacturer  and  In  connection  with  its 
business  it  owns  a  branch  railroad  on  which 
it  carries  the  cane  it  buys  from  the  cane 
planter  to  the  sugar  refinery.  The  terms 
and  conditions  of  the  omtract  between  the 
plaintiffs  and  the  defendant,  In  i«rt,  are  that 
each  plaintiff  Is  to  driver  at  the  sugar  re- 
finery of  the  defendant  a  stated  number  of 
acres  of  "good,  sound,  and  unfrosen  cane, 
free  from  leaves."  and  in  such  other  condi- 
tion as  is  stipulated  In  tbe  contracts.  The 
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pudM  asMed  In  tills  contract  u  to  tba 
time  i^lalntlffB  were  to  commenoe  to  deUver 
tba  CUM,  and  the  rate  of  tons  per  day,  rela- 
tlTely,  and  in  xtroportlon  to  the  entixe  crop, 
each  plaintiff  bound  tatausdf  to  deliver.  Th« 
defraidant  agreed  to  pay  the  plaintiffs  "elghtj' 
cents  per  cent  [per  ton]  of  two  thousand 
pounds  of  cane  for  eacb  and  every  cent  that 
ivime  yellow  daiifled  shall  bring  on  the  New 
Orieana  market;  the  average  iwloe  per  weftk 
ending  eacb  Saturday  of  the  New  Orleans 
Sugar  Bxchange  to  be  the  bads  of  settle- 
menta  nnder  this  contract  for  the  receipt  of 
cane  during  said  week."  The  parties  also 
agreed  on  an  additional  60  cents  on  each  ttm 
delivered.  The  contract  contains  oOux  ccm> 
dltlons  of  payment  for  the  cane,  and  time 
and  manner  of  dellvoy,  which  It  Is  not  nec- 
essary to  Insert  here.  One  of  the  stipulations 
In  the  contract  bearing  directly  upon  the  Is- 
Bu^  hereafter  passed  upon  Is  the  following: 
"It  Is  agreed  that.  In  all  cases  where  deliv- 
ery of  cane  is  to  be  made  by  the  railroad.' 
that  a  failure  to  supply  the  necessary  cars 
shall  not  constitute  a  violation  of  the  con- 
tract" The  following  !■  the  amount  claimed 
by  each  petitioner  for  cane  which  be  alleges 
he  lost: 

Joseph  Theolin  Landiy.  |  781  87 

Dn»tn  Landry   104  25 

Brariste  MisaeS   206  50 

Feliden  DSiou    208  50 

OeUstlon  Cornier   208  50 

Victor.  J   208  60 

AdricD  Oarlio   62  55 

Alfred  Delcambre   ^25 

Daprtlm  Leblacc   227  77 

DnplexU  Leblanc   132  05 

Oeasidre  Bronuard   70  85 

Bvarlste  Vlnoaat   84  75 

Total  12,768  84 

Bach  prays  for  Jud^ent  agaliut  the  de- 
fendant tot  the  sum  oKKWlte  his  name. 

The  defendant  filed  an  exceptiim  of  no 
cause  of  action,  which  was  referred  to  the 
merits.  The  answer  is  a  general  denlaL 

Uotlon  to  Dismiss. 

Defendant  and  appellee  filed  before  this 
court  an  applicatim  to  dismiss  the  appeal  <m 
the  ground  that  this  court  is  without  Juris- 
diction ratlone  mateiln.  The  complaint  of 
plaintiffs  Is  that  the  defendant  violated  its 
contract  by  falling  to  deliver  neceaaary  cars 
to  carry  cane  from  their  fields  to  d^endant's 
factory,  and  that  In  consequence  of  this 
breach  each  has  suffered  damages  charged 
opposite  bis  name.  The  contract  itself  is 
not  attacked.  Defendant's  failure  to  execute 
Its  terms  and  conditions  la  the  complaint 
mada  While  it  Is  true  that  this  contract 
was  signed  by  all  the  plaintiffs,  yet  each 
bound  himself  personally  to  carry  out  its 
stipulations  In  so  far  only  as  each  was  con- 
cerned. The  conteact  is  neither  solidary  nor 
joint  The  petition  sets  forth  the  respective 
nghis  claimed  by  the  ^alntiffs,  and  each 
asks  for  Judgment  for  the  unount  of  bis 
claim.   Th^  stand  exclusively  on  their  re- 


qieetlve  rights.  If  a  Jnd|?n«it  were  render- 
ed in  favor  at  plslntiffs,  It  would  be  for  the 
amount  and  to  the  exteut  eadi  claim  would 
be  sustained      sufficient  testimony.  These 
Is  not  the  least  privity  amuig  the  plaintiffs. 
Bach  is  a  separate  and  distinct  plaintiff,— 
as  mudi  so  as  if  he  akne  bad  sued  oa  the 
contract    To  Illustrate:   A.  may  recover, 
and  B.  may  not  and  neltbor  would  bave  tbe 
right  to  complain  of  the  success  or  failure 
of  tbe  othn.  In  the  district  court  no  ob- 
jection was  urged  against  the  consolidation 
ot  these  claims  for  damages  on  an  assertel 
breach  of  contract    Properly,  tiie  district 
court  had  jurisdiction  of  eadi  datm.  Inde- 
pendently the  one  of  the  others.  On_  appeal 
It  Is  different  as  relates  to  Jurisdiction.  If 
there  Is  no  privity  of  Interest  whatever,  the 
joinder  of  demands  would  not  bave  the  ef- 
fect of  conferring  Jurisdiction.  It  should  be 
home  in  mind,  in  considering  tiie  question 
Involved,  that  each  of  the  plaintiffs  stipulat- 
ed for  himself,  and  secured  a  separate  and 
distinct  obligation;  that  each  sues  for  the 
asserted  nonperformance  of  the  obllgatitm 
by  the  defendant  and  each  must  succeed,  if 
he  succeeds  at  all.  In  recovering  an  amount 
which  has  nothing  about  It  la  common  witb 
other  plaintiffs.  Bach  claims,  independentiy 
of  the  other  plaintiffs,  that  the  defendant  has 
caused  him  damages  by  not  carrying  out  the 
contract  to  which  it  Is  bonnd  In  bis  regard. 
If  a  separate  suit  bad  been  Instituted  by 
each  appellant  it  Is  manlfeat  enough  that 
they  would  not  have  been  entitled  to  a  con- 
Bolldation  of  each  suit  In  order  to  secure  ju- 
risdiction on  appeal.  By  joining  In  one  salt, 
tbe  right  as  relates  to  jurisdiction,  Is  not 
enlarged.    Tague  v.  Insurance  Oo^  88  La. 
Ann.  456.  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  the  appeal  takea  In  this 
case  be  dismissed. 


OM  La.) 

BBTANT  et  qe.  t.  8H0LABS  et  al. 

(No.  13,57a)i 

(Snpreme  Court  of  Zionlstana.   Fab.  1%  UOL) 

ADJOINING     LANDOWNERS  —  WINDOWS— IN- 
JUNCTION-WAIJ<  IN  OOHHON— WOODEN 
BUILDINO— PSBSCaiFTION. 

1.  A  person  who  coostracts  a  buildlog  upon 
hla  own  property  with  windows  Id  it  npon  tlie 
side  facing  his  next  neighbor's  prop^tr.  so 
that  the  privacy  of  the  latter's  residence  is  In- 
terfered with,  cannot  be  made  by  his  Deigh- 
bor,  by  injnnction,  to  close  the  windows.  'Sat 
latter's  remedy  is  to  establish  screens  upon  his 
own  property. 

2.  Where  a  person,  In  constmctinff  a  wooden 
bnilding  on  lus  propertv  with  windows  in  the 
side  facioc  his  neighbors  propsty.  places  it  m 
near  the  oonndary  line  that  a  portion  ol  its 
weatherboarding  crosses  tiiat  line,  over  upon 
the  nrighbor'a  ptop&ctj,  tbe  latter  cannot  on 
that  account  force  the  owner,  by  injunctlDn,  to 
close  the  windows,  In  aid  of  the  privacy  of  hij 
establishment.  He  has  the  right  to  force  the 
owner  to  move  the  building  entirely  back  on  bis 
own  property. 
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3.  Article  684,  Ber.  CIt.  Code,  which  anthor- 
Um  «TfttT  proprietor  adjoininff  a  wall  to  make 
it  a  wall  In  common,  by  reimborsing  the  owner 
of  the  wall  one-half  of  the  value,  and  one-half 
of  the  Talae  of  the  w>U  njfoa.  which  the  wall 
!•  bailt.  If  the  person  who  baa  bollt  the  wall 
hMM  laid  the  fonndatlon  entirely  npon  hia  own 
Mtat^  applies  only  to  wmllt,  properly  so  call- 
«d.  rt  does  not  refer  to  indosnres  in  general. 
The  article  was  from  public  policy,  In  aid  of 
ceneral  interests,  for  the  safety  and  solidity  of 
brick  or  stone  bolldlngs,  not  in  aid  of  the  tight 
cf  one  neighbor  to  aecnre  the  privacy  of  nil 
property  by  restriction  upon  the  rights  of  own* 
ership  of  nis  next  neighbor.  The  side  of  a 
wooden  bailing  Is  not  a  wall.  It  may  be  made 
to  give  idace  to  the  right  of  the  neighbor  to 
have  a  wall  built  in  Ueo  of  it.  bnt  onder  propw 
circumstances  and  conditions. 

4.  One  neighbor  cMistructing  a  wooden  struc- 
ture on  or  near  the  line  separating  his  property 
from  that  of  his  neighbor,  with  windows  in  the 
side  facing  the  latter's  property,  does  so  as  an 
act  of  ownership,  and  in  aobordination  to  the 
ultimate  exercise  hj  hia  neighbor  of  his  own 
right  of  building.  He  acquirea  no  right  of 
servitude  of  view  by  prescription,  aa  against 
his  neighbor's  legal  rights  la  the  premises. 

(Syllabus  by  the  Oonrt) 

ApcMftl  from  civil  district  court,  pariah  of 
Orieant;  Vred  D.  King,  Judge. 

Aetkai  by  Vnak  Bryant  and  wife  agalnet 
D.  If.,  Thomas  6..  and  Allan  Sbolarp  and 
otlien.  Judgment  Cor  plolntUCi.  end  defend- 
ants SDpeeiL  Beveraed. 

D.  M.  &  Allan  Sholars.  for  appellants. 
Hugbes  ft  Favrot,  tot  ^qpellees. 

Statement  of  the  Case. 

NIOHOLLS,  0.  J.  Plaintiffs  alleged:  That 
they  were  the  owners  of  certain  described 
property,  fronting  on  PhtUp  street  That  ad- 
joining the  same  was  a  portion  of  ground, 
forming  the  comer  of  Prytanla  and  FhlUp 
streets,  owned  by  the  defendants.  That  on 
the  line  separating  the  said  property  there 
was  a  party  fence,  and  upon  the  pr<^erty  of 
the  Messra.  Sbolars  are  located  a  two-story 
shed,  and  other  sheds.  In  the  two-story  shed 
are  placed  living  rooms  of  some  kind,  in 
the  upper  story.  That  this  two-story  shed 
was  built  directly  upon  the  line  of  the  prop- 
erty of  petitioner,  and  had  always  been 
without  any  openings,  save  one  small  open- 
ing for  the  admission  of  light,  and  through 
which  no  view  of  petitioner's  property  could 
be  obtained.  That  the  wall  that  adjoined 
petitioner's  property  on  this  shed  was,  as  pe- 
titioner belleyed  and  had  reason  to  presume, 
and  had  always  been,  a  party  wall,  but  that 
In  order  to  avoid  any  contentions  upon  the 
score  as  to  whether  or  not  it  was  a  party 
wan  within  the  contemplation  of  law,  peti- 
tioner had,  for  greater  certainty,  tendered  to 
said  Dennis  M.  Sbolars  and  Allan  Sholars, 
for  tbe  Messrs.  Sbolars,  the  sum  of  for 
one-half  the  value  of  this  wall,  which  $40 
petitioner  believed  to  be  a  fair  compensation 
for  one-half  the  value  of  said  wall,  as  she 
bad  been  Informed  by .  competent  persons, 
versed  In  the  values  of  such  walls,  and  that 
said  tender  had  been  refused  by  the  said  D. 
if.  and  Allan  Sh<^azB,  for  the  Messrs.  SbxA- 


ars.  That  she  had  made  the  said  tender  In  ot- 
der  to  insure  to  herself  and  the  future  own- 
er or  owners  of  the  pn^>erties  tbe  rights  of 
her  interests  in  said  vrall  as  fixed  by  law. 
That  on  or  about  the  28th  day  of  September, 
1899.  defendants,  without  lawful  authority, 
or  without  securing  from  petitioner  the  per- 
mission therefor,  undertook  to  cut  Into  the 
said  wall  three  openings  or  vrindows  for  the 
living  rooms  of  the  upper  story,  which  gave 
to  the  defendants  a  full  view  upon  petition* 
er'a  property  and  Into  petitioner's  house;  and. 
Immediately  upon  their  undertaking  to  cut 
those  openings,  petitioner  made  a  protest  to 
tbe  defendants  concerning  the  placing  of 
openings  In  this  wall,  which  had  been  al- 
ways intact,  with  tbe  reservation  above  set 
forth.  She  represented  to  them  the  Incfui- 
venlence  that  would  result  to  ber  and  to  ber 
property,  but  tbe  defendants  i>erslBted  In 
cutting  tbe  said  openings,  despite  petitioner's 
protests  and  objectiuis  thereto.  That  petl* 
tioner  went  further,  and  was  willing  to  make 
to  the  defendants  concessions  for  ventilation. 
If  they  would  close  from  view  of  i>etitioner's 
property  the  said  opening,  by  placing  therein 
such  stationary  blinds  as  were  suggested  by 
petitioner  through  her  attorneys.  TbAt  tbe 
defendants,  having  accepted  these  conditicws 
with  petitioner's  attorneys,  and  having  agreed 
to  put  In  the  stationary  blinds  as  set  forth 
by  petitioner's  attorneys,  asked  for  delay 
wboreln  to  consummate  the  agreemmt  ami- 
cably and  to  the  satisfaction  of  petitioner 
and  her  attorneys,  but  subeequenUy  Inform- 
ed petitioner's  attorneys  that  they  declined 
to  carry  out  the  agreement  they  bad  verbal- 
ly entered  into  with  petitioner's  attorneys, 
and  declined  to  put  In  tbe  stationary  blinds 
as  set  forth  and  previously  agreed  on  by 
them;  and  they  aggravatingly  and  unlawful- 
ly persisted  In  maintaining  the  openings  as 
originally  fixed  by  them,  disregarding  peti- 
tioner's convenience,  or  ber  rights  In  and  to 
the  said  walL  That,  finding  all  attempts  to 
an  amicable  solution  of  tbe  difficulty  with- 
out avail,  petitioner,  In  an  abundance  of  cau- 
tion, piade  to  the  defendants  the  tender  of 
$40  for  one-half  the  value  of  said  wall,  as 
above  set  fwth,  which  tender  had  been  abso- 
lutely and  Irrevocably  refused  by  the  de- 
fendants. That  this  tender  was  made  after 
due  notice  given  to  the  defendants,  on  tbe 
29tb  of  November,  18&9.  and  refused  by  tbe 
defendants  absolutely.  That  the  damage,  in- 
convenience, and  injury  that  resulted  to  peti- 
tioner by  the  said  Ill^al  maintenance  by  tbe 
defendants  of  tbe  openings  referred  to 
amounted  to  more  than  $2,000.  exclusive  of 
interest  That  tbe  Injury  was  irreparable  to 
petitioner's  property,  as  well  by  the  right  of 
vtew  that  was  granted  thereon,  as  by  the 
view  Into  tbe  openings  mode  by  tbe  defend- 
ants. That  a  writ  of  injunction  was  neces- 
sary to  protect  the  petitioner's  rights  In  the 
premises,  because  petitioner  was  disturbed 
In  tbe  actual  and  real  enjoyment  of  ber  prop- 
erty, aM  ot  the  real  right*  In  and  to  that 
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property,  and  becatise  the  continuance  of  the 
acts  of  the  defendants  would  result— liad  al- 
ready resulted— in  Irreparable  Injury  to  pe- 
titioner and  to  petitioner's  property,  which 
said  property  exceeded  In  value  $5,000.  In 
view  of  the  premises,  she  prayed  that  a  writ 
of  injunction  Issue  against  defendants,  the 
owners  of  the  property  adjoining,  as  set 
forth  In  the  petition:  First  Commanding 
them  to  recognize  petitioner's  rights  as  half 
owner  of  that  wall;  that  in  the  event  that 
the  court  should  declare  that  petitioner  was 
not  already  the  half  owner  of  that  wall, 
then  commanding  the  defendants  to  accept 
the  (40  tendered  by  petitioner;  and  that  It 
be  decreed  thereafter  to  be  a  party  wall 
owned  In  common  by  petitioner  and  the  said 
defendants.  Second.  That  the  defendants  be 
enjomed  from  maintaining  the  openings  set 
forth  In  the  petition,  and  that  they  be  order- 
ed to  close  the  same  within  such  time  and 
terms  as  might  be  fixed  by  the  court,  and  to 
keep  the  same  closed  entirely,  placing  the 
said  wall  in  precisely  and  Identically  the 
same  condlttou  as  found  by  said  defendants 
at  the  tJme  they  purchased  said  property, 
and  before  they  placed  the  openings  there; 
that  the  said  Injunction  be  maintained  and 
made  perpetual;  that  the  defendants  be  cited 
to  answer,  and,  after  due  proceedings  had, 
there  be  Judgment  In  favor  of  i)etItloner  and 
against  the  defendants,  decreeing  the  said 
wall  to  be  a  party  wall,  and  commanding 
the  defendants  to  close  the  openings  as  pray- 
ed for;  and  for  all  general  and  equitable  re- 
lief. 

After  some  Intermediate  exceptions  and 
proceedings,  unnecessary  to  recite,  defend- 
ants answered,  under  benefit  and  reservation 
of  the  exceptions  they  had  already  pleaded, 
further  excepting  that  the  demands  In  plain- 
tiffs' petition  Were  Inconsistent  and  could  not 
be  maintained  In  the  same  action;  that  the 
action  for  the  half  of  the  wall  and  the  gi'ound 
on  which  It  was  situated  should  be  brought 
separately  from  and  prior  to  the  action  to 
close  the  opening,  and  could  not  be  urged  by 
way  of  Injunction;  that  the  Injunction-  com- 
pelUng  defendants  to  close  the  opening  could 
not  be  granted,  because  plalntifl's  were  not 
part  owners  of  the  wall  and  the  soil  on  which 
It  rested,  and  did  not  seek  to  be  so  decreed. 
Stni  Insisting  on  all  exception^  and  motions 
before  filed,  and  not  waiving  any  of  their 
rights  thereunder,  defendants,  answering,  de- 
nied alt  and  singular  the  allegations  contain- 
ed In  plaintiffs'  petition.  Defendants  admit- 
ted that  they  were  tendered  by  plaintiffs  $40, 
alleged  to  be  the  valne  of  one-half  of  the 
wall,  but  specially  denied  tbat  the  $40  so 
tendered  was  the  value  of  one-half  of  the 
wall.  Defendants  averred  that,  as  a  conse- 
quence of  the  U'egal  Issuance  of  the  Injunc- 
tion, they  had  been  pnt  to  great  trouble  and 
expense,  and  had  been  compelled  to  employ 
attorneys  to  defend  the  action;  that  the  ex- 
pmse  and  damage  resulting  amounted  to 
¥760^  In  view  of  tbe  premlseg,  they  prayed 


that  plaintiffs'  suit  be  dismissed  at  their  costs, 
that  the  preliminary  order  of  Injunction  be 
set  aside,  and  for  judgment  against  plaintiff* 
for  $750  damages,  and  for  all  costs,  and  tm 
general  relief. 

The  court  rendered  judgment  In  favor  of 
the  plaintiff  Mrs.  Sarah  Bryant,  wife  of  Frank 
Bryant,  and  against  the  defendants,  perpetu- 
ating the  Injunction  which  had  Issued  in  the 
case  to  close  the  opening  In  the  wall  owned 
by  the  defendants,  reserving  plalntifTs  right 
at  any  time  to  have  the  two-story  shed  re- 
moved «itlrely  from  her  property.  After  this 
Judgment  was  rendered,  but  before  It  had 
been  signed,  defendants  filed  a  plea  of  pre- 
scription, averring  that  they  and  the  authors 
of  their  title  had  been  in  the  open,  continu- 
ous, and  uninterrupted  possession  of  tbe  soil 
upon  which  the  wall  In  question  rested  for 
more  than  30  years.  They  therefore  set  up 
In  bar  of  plaintiff's  right  to  recover  tbe  pre- 
scription of  30  years.  The  court  refused  to 
entertain  this  plea,  on  the  ground  that  it  was 
as  a  substantive  plea  set  np  too  late,  but  per- 
mitted the  defendants  to  set  It  up  in  a  mo- 
tion for  a  new  trial.  Defendants  applied  for 
a  new  trial  on  the  ground  that  tbe  judgment 
waa  contrary  to  law  and  the  evidence,  in  this, 
to  wit:  First  That  the  court  was  without 
jurisdiction  ratione  materlee;  tbe  value  of  the 
wall  In  question,  as  shown  by  tbe  pleadings 
and  proof,  being  $80,  and  the  one-half  own- 
ership of  said  wall  being  the  issue  before  the 
court  Second.  That  the  defendants  and  the 
authors  of  defendants'  title  had  acquired,  by 
30  years'  prescription,  the  soil  alleged  to  be 
the  property  of  plaintiffs,  on  which  the  wall 
In  part  rested,  and  which,  by  reason  of  plain- 
tilTs*  alleged  ownership,  was  made  the  basis 
of  the  Judgment  rendered.  Third.  That,  if 
said  soil  had  not  been  acquired  by  defend- 
ants and  the  authors  of  defendants'  title, 
plaintiff  was  not  entitled  to  the  remedy  af- 
forded by  the  Judgment  rendered,  on  the  fur- 
ther ground  that  no  such  right  was  granted 
her  by  law,  and  for  this  reason  that  she  was 
especially  denied  such  right  by  article  488  of 
the  Revised  Civil  Code,  and  the  decision  of  the 
supreme  court  In  Jeannln  v.  De  Blanc,  11  La. 
Ann.  46D,  and  for  the  further  reason  that  she 
was  specially  given  other  rtghts  and  remedies 
ip  the  premises  by  article  508  of  the  Revised 
Civil  Code,  and  Gordon  v.  Fahrenberg,  26  La. 
Ann.  366,  and  it  was  to  these  she  must  look 
for  relief.  Fourth.  That  the  Judgment  was 
unauthorized,  being  predicated  on  an  issue 
not  before  the  court,  and  afforded  plaintiffs 
other  and  further  and  different  relief  than 
tbat  prayed  for  or  alleged  to  be  her  due. 
The  court  overruled  the  motion  and  signed 
the  judgment  and  defendants  appealed. 
Plaintiffs  moved  to  dismiss  the  appeal  on 
tbe  ground— First  Because,  If  $2,000  Is  the 
amount  Involved  in  this  appeal,  tbe  bond  Is 
not  such  as  Is  required  for  a  suspensive  ap- 
peal, and,  as  a  suspensive  appeal,  It  should 
be  dismissed;  no  motion  having  been  made 
for  any  other  kind  of  appeaL  Second.  It  It 
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be  dalmed  thst  no  specific  amount  waa  in- 
volved, then  tile  •npreme  court  had  no  ap> 
pellate  Jorisdlction. 

Opinion  on  Motloo  to  DlsmlBS. 

Had  tbe  plaintiff  In  thla  caie  been  cast  In 
13ie  dlBtrlct  conrt,  abe  vould  bare  been  en- 
titled, under  her  pleadlngB  and  prayer,  to  an 
appul  to  the  supreme  court  It  la  a  rule  sub- 
ject to  some  exceptions  that  where  a  plain- 
tiff. If  defeated  on  an  aaserted  cause  of  ac- 
tion, would  have  had  a  right  to  appeal  to 
tbla  court,  the  defoidant,  U  defeated  «i  Uiat 
same  cause  of  actl<ui,  Trould  be  entiUed  to  a 
like  appeal.  Tb»  motion  to  dlamlsa  la  re- 
fused, and  flw  appeal  maintained. 

On  the  Merits. 

Tbe  plaintiff  and  defendants  own  adjoining 
properties.   Plaintiff's  pcopesty  forms  tbe 
lower  rlTer  comw  of  Prytaida.  and  Philip 
streets,  and  fronts  opon  the  former  street 
Defendants'  property  fronts  on  the  lower  side 
of  PtaOlp  street  snd  runs  towards  Jackson 
stre^  The  rear  line  of  defendants  property 
Is  the  woods-side  line  of  the  plaintiff's.  The 
contest  In  this  case  has  arlsoi  from  defend- 
ants having  opened  several  windows  In  a 
wooden  stmctnre  bnUt  on  their  property  at 
or  near  Its  rear  line,  which  windows  enaUe 
persons  standing  at  the  same  to  look  over 
plalntUTs  property.  Plaintiff  has  a  residence 
upon  her  property,  but  fliere  Is  a  wide,  open 
space  between  It  and  tbe  rear  line  of  that 
of  the  defendants.  The  structure  referred  to 
l8  described  by  a  witness  as  a  wooden  struc* 
ture,  and  as  having  been  In  Its  present  posi- 
tion pilw  to  plalntUTs  ownership  and  posses- 
sion of  tbe  property;  It  having  been  buQt 
about  1870.  One  of  plalntUTs  witnesses 
states  that  he  bad  made  an  examination  of 
the  building,  and  gives  the  following  as  the 
result  of  the  same:  "I  found  that  this  shed 
belonged  to  the  onner  iffoperty,  which  fronts 
on  Prytanla  street.  It  Is  practically  on  the 
division  line  between  that  property  and  the 
Bryant  property.  I  found  tbe  foundation  ot 
the  shed,  or»  rather,  that  comer  of  tbe  foun- 
dation nearer  Fblllp  street  to  be  «cactly  on 
tht  line.  I  mean  the  brick  foundation.  The 
otiier  comer  was  two  inches  m  tbe  Sholars 
property.  I  found  Oat  the  woodwoA  or 
weatherboardtng  extended  about  an  Inch  be- 
yoi^  the  brick,  over  towards  the  Bryant  side, 
so  that  midway  of  the  shed,  tiafmiulug  the 
^ed  to  be  on  a  straight  line  from  comer  to 
comer,  the  weattierboardlng  would  be  exac^ 
ly  on  the  line.  The  end  near  the  street  the 
weatherboardlng  would  extend  over  the  Bry- 
ant property  one  Inch.  The  other  end  of  the 
ihed,  the  weatherboardlng  would  be  airtiy 
from  the  line  and  over  on  the  Sholars  side 
one  Inch.   I  took  a  plumb  line  and  meaanred 
It  and  I  fonnd  the  wall  leanhig  over  on  tbe 
Bryant  side,  and  that  point  was,  I  suppose, 
twelve  or  fifteen  feet  from  ttie  ground,— just 
u  hl^  as  an  ordinary  ladder  would  readL 
I  noticed  the  wlndowa  In  It  I  saw  several 
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openings,  apparently  new  windows,— Jnst  win- 
dows of  glass.  Tbe  glass  had,  I  think,  been 
painted  or  colored  In  some  way.  I  don't 
think  there  were  any  blinds.  Tbe  windows 
were  In  the  SQiCond  story.  The  shed  Is  old, 
probably  twelve  or  fifteen  years,- perhaps 
older.  It  is  beginning  to  show  age.  There  la 
a  Uttle  decay  In  qrats.  I  do  not  know  how 
many  of  tbe  openings  or  wbidows  were  in  the 
first  half  of  the  wall,  beginning  at  PhUlp 
street  I  did  not  look  at  tbe  openings.  I  am 
satisfied  at  leaat  one  waa  there.  Whether 
there  were  two  or  three,  I  could  not  say.  It 
seema  to  me  that  the  openings  are  about 
equally  distributed  along  the  front  of  tbe 
walL  The  projection  of  the  wall,  or  leaning 
over  Ml  the  Bryant  Me,  Increases  as  you  ap- 
proach Philip  street  Tbe  Philip  street  cor- 
ner la  already  (me  inch  on  Bryants  side.  On 
the  etoner  further  from  Philip  street  I  Should 
say  the  tiv  of  It  would  probably  be  exactly 
on  tike  line.  Between  the  two  ends  there 
seems  to  be  some  projection  on  the  Bryant 
properly.  The  structure  is  not  a  brick  walL 
The  fonndatltm  Is  brick,  and  the  superstruc- 
ture Is  wood.  Just  a  brick  foundation  s  few 
Inches  below  the  ground.  It  Is  a  wooden 
wall,— what  would  be  called  a  weatherboard- 
lng waU." 

After  the  windows  had  been  cut  the  plain- 
tiff tendered  the  defendants  $40,  as  being 
one-half  of  tbe  value  of  the  wall;  the  object 
of  the  tender  botng  to  convert  the  wall  Into 
a  "party  walL"  Defendants  refused  to  ac- 
cept payment  It  seems  that  the  structure 
had  been,  at  some  time  prior  to  the  defend- 
ants* ownership  and  possession  of  the  pn^ 
er^,  pnt  Into  repair,— some  repairs  had  been 
placed  upmi  tiie  building,— and  that  plaintiff 
had  omtributed  something  to  the  cost  of 
the  repairs.  The  building,  as  a  wholes  Is  a 
wooden  house  or  building  belonging  to  the 
defet^anta,— evidently  intended  to  have  been 
built  ratlrely  upon  defendants'  proper^.  Tbe 
pillars  of  tbe  bouse  are  upon  it  but  a  part 
of  the  weatherboardlng  runs  over  tbe  divldon 
line  and  upon  plaintiff's  property.  Defend- 
ants do  not  contest  the  right  ot  the  plaintiff 
to  force  them  to  move  the  stractnre  further 
back  npwi  their  own  proper^  If  any  portion 
of  It  overlaps  the  division  line,  but  the  plain- 
tiff aasQta  no  such  claim  In  thla  suit.  Plaln- 
ticrs  object  Is  not  to  force  the  buUdlng  en- 
tirely back  upon  the  defendants'  propertyf 
but  leaving  It  where  It  la,  to  insist  upon  de- 
fendants closing  tbe  windows  which  over^ 
look  hex  property,  and  destroy,  as  she  as- 
serts, the  privacy  of  her  bnne.  Plaintiff  does 
not  pretend  to  have  an  intention  of  erecting 
a  wooden-iBtlll  less  a  brick— building  on  the 
dlvlsl(m  line  of  the  pn^tertles.  The  motive 
and  purpose  of  the  suit  as  we  have  said. 
Is  the  protection  of  the  privacy  of  her  estab* 
llahmeut  Has  she,  in  aid  of  that  object  ^e 
legal  right  to  insist  upon  the  defendants 
closing  the  windows  which  they  have  open- 
ed In  the  rear  end  of  their  bufidlng?  It  Is 
a  misnomer  to  call  It  a  '*waU."   It  is  Jipthlng 
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more  than  tbe  aide  of  a  wooden  honae.  Ai^ 
tide  668,  Ber.  GlT.  Code,  .declares  that:  "Al- 
tiiongli  one  be  not  at  liberty  to  make  any 
work  by  wblcb  his  neighbor's  building  may 
be  damaged,  yet  every  one  has  the  liberty 
at  dMng  on  his  own  gronnd  whatever  he 
pleases,  although  It  should  cause  Inconveni- 
ence. Thus  he  who  Is  not  subject  to  any 
servitude  originating  from  a  partlctdar  agree- 
ment In  that  respect  may  raise  his  honse  as 
high  as  he  pleases,  although  by  such  eleva- 
tlon  he  should  darfcen  tbe  lights  at  his  nelgh- 
bwB'  house,  because  tills  act  occasions  only 
an  Inconvenience  but  not  a  real  damage." 
There  can  be  no  question  that  the  defendants 
would  have  the  right  to  tear  this  wooden 
structure  down  entirely,  and  to  rebuild  a 
precisely  similar  one.  with  the  windows  In 
Its  rear  end  situated  Just  as  are  those  In  the 
existing  building,  without  the  possibility  ctf 
the  plaintiff's  objecting  thereto;  nor  of  the 
right  of  tbe  defendants  to  draw  the  existing 
building  further  back  upon  their  property. 
If  this  were  done,  In  what  way  would  the 
situation  of  the  p&ilntlfl  as  to  **prlvacy"  have 
been  bettered?  A  foot  or  two  more  or  less 
backward  would  not  affect  the  sltuaUon  at 
all  In  this  respect  If,  the  defendants*  prop- 
erty being  up  to  date  a  vacant  lot,  they 
were  to  bnlld  upon  It  an  open  platform  In 
the  center  of  their  lot,  so  raised  as  to  give 
a  full  view  of  the  plaintiff's  premises,  plain- 
tiff conld  raise  no  legal  objection  thereto; 
nor  could  she  object  to  Its  position  being 
tpradually  shifted  towards  the  division  line 
of  the  properties,— certainly  not  until  the  di- 
vision line  Itself  was  reached.  If  the  reach- 
ing of  that  line  would  work  a  change  In  the 
defendants'  rights.  It  would  not  be  brought 
about  by  reason  of  any  Illegal  exercise  by 
them  of  an  Increased  right  of  view,  but  In 
aid  of  the  plaintiff's  right  to  make  use  of 
the  division  line  for  building  purposes.  Of 
course,  the  defendants  have  no  right  to  cross 
the  line  with  their  building,  for  that  would 
be  an  Invasion  of  plaintiff's  ownership,  and 
article  68T  of  the  Revised  Civil  0>de  de- 
clares that  no  one  shall  build  galleries,  bal- 
conies, or  other  projections  on  the  border  of 
an  estate,  so  that  they  extend  beyond  the 
boundary  line  which  separates  It  from  the 
adjoining  estates.  Any  one  violating  this 
provision  of  the  law  could  be  forced  to  draw 
back  the  buildings  or  projections.  If  the 
exerdse  by  the  defendants  of  a  legal  right 
to  construct  a  building  on  th^r  own  prem* 
tses  with  windows  looking  Into  or  over  the 
premises  of  the  philntiff  would  subject  the 
latter  to  annoyance  from  that  fact,  her  rem- 
edy wonld  be  to  remove  the  annoyance  by 
means  of  screens  on  her  own  premises.  Tay- 
lor V.  Boulware.  89  La.  Ann.  468.  It  is  true 
that  article  096  of  the  Revised  Civil  Code  is 
to,  the  effect  that  "one  neighbor  can  not 
without  the  consent  of  the  other  open  any 
window  or  aperture  through  the  wall  held 
In  common  In  any  manner  whatever,  not  even 
with  the  obligation  on  his  part  to  confine 


himself  to  lights,  the  frames  of  which  ahall 
be  BO  fixed  within  the  waU  that  they  can 
not  be  opened."  But  this  presupposes  toe 
existence  of  a  party  wall  held  in  common, 
and  the  side  of  this  woodra  house  Is  not  a 
party  wall  held  la  comnum.  It  is  not  a  wall 
at  all.  and.  If  It  were.  It  Is  not  held  In  com- 
mon between  the  parties.  Under  toe  head- 
ing of  "De  Quels  3f nra  ■  la  MItoyennement 
pent  etre  Achetee,"  Dalloa  ft  Verge,  under 
article  661,  a  N.  O^os.  7.  8)  says:  'X'art. 
661  ne  conceme  que  tes  mors  proprement 
dlts,  et  non  pas  tontes  clotures  en  general. 
Civ.  C  15.  Dec.  1857,  D.  P.  58.  1-66.  Alnsl 
le  mattre  d'une  dOtnre  en  plandie  pent  re- 
fuser d'en  cfider  mltoy«raet6  &  son  TOlstn 
sauf  &  ce  dernier  dans  lea  villea  et  Cau- 
boui^  a  exiger  que  cette  cloture  solt  rem- 
placte  par  un  mur  fitabll  &  frals  conunun 
sulvant  I'art  66S."  Conceding  the  argument 
that  the  side  of  a  wooden  house  or  build- 
ing could  be  properly  called  a  '*cIOture  en 
planche."  and  that  this  In  the  condition 
and  situation  of  the  properties  In  the  city 
of  New  Orleans,  the  owner  of  a  wooden  fence 
could  be  forced  to  contribute  to  the  substi- 
tution for  It  of  a  brick  wall  at  common  ex- 
pense, there  has  been  no  such  desire  express- 
ed, and  no  such  demand  made  upon  the  de- 
fendants. The  plaintiff  claims  that  she  has 
the  right  to  demand  ot  the  defendants  ttiat 
the  Bide  of  one  of  plalntUTa  wooden  build- 
ings bnllt  on  or  near  the  division  Une  be 
made  a  **wall'*  In  common,  by  paying  to  him 
one-half  of  Ito  value.  We  are  not  of  that 
<^Inlon.  The  artides  of  the  Revised  Civil 
Code  on  the  subject  of  party  walls  were  en- 
acted from  public  policy.  In  aid  of  general 
Interests  for  the  soU^ty  and  safety  of  brick 
or  stone  buildings,  and  not  in  aid  of  the 
right  of  one  neighbor  to  secure  the  "privacy" 
of  his  property  by  restrictions  upon  the  righto 
of  ownership  of  another  neighbor.  When- 
ever, If  ever,  the  plaintiff  should  seek  to 
build  a  brick  or  stone  building  upon  her  side 
line,  It  will  be  time  enough  for  her  to  cUlm 
a  legal  right  of  controlling  the  defendants' 
exercise  of  their  right  of  ownership.  We  do 
not  understand  that  plalntlfTs  rights  In  this 
respect  stand  In  any  danger  of  the  assertion 
by  the  defendants  of  a  right  of  servitude  of 
view  acqtdred  by  prescription.  That  right 
when  so  exercised,  will  be  found  intact  This 
subject  will  be  found  discussed  In  Oldsteln 
T.  Association.  44  JLa.  Ann.  496.  10  South. 
928. 

For  the  reason  assigned.  It  Is  wdered. 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be,  and  the  siune  Is  hereby,  an- 
nulled, avoided,  and  reversed,  and  that  the 
Injunction  which  issued  herein  be,  and  the 
same  la,  dissolved  and  set  aside,  and  thnt 
plaintiff's  demand,  as  asserted,  be  rejected 
at  her  ctnta.  The  right  of  the  plaintiff  to 
have  the  two-Bt<ny  building  referred  to  in 
the  pleadings  and  evidence  removed  from 
her  property  entirely.  If  It  trenches  upon  It 
la  reserved.  ^  , 
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JOHNSON  et  aL  T.  CFFI  OF  NEW  OH- 
LEANS.    (No.  13,674.) 
<Snpreme  Ooort  of  Loniriana.   Folk  18,  1901.) 

VUNICIPALITIBS-SniTS  BT  TAXPATBRS-OOOD 
FAITH— INTBRVBNTION—LA0HB»-«tAMT  OF 
FRANCHISES-PUBLIC  AUCTION. 

1.  In  80  far  as  the  action  of  a  municipal  body 
niay  be  Ulesal  and  mar  result  to  the  prejndice 
of  the  tanajrers,  any  one  or  more  of  the  lat- 
ter hara  the  right  to  implead  the  cit7  govern- 
ment. 

2.  Bat  a  suit  thus  instituted  hj  the  taxpayers 
agaiuat  a  mnnidpality  must  be  a  braa  fide  pro- 
ceeding OD  their  part,  having  the  object  to  aa- 
sert  and  protect  to^r  individual  righta,  or  those 
common  to  all  taxpayers. 

3.  Taxpayers,  simply  because  they  are  such. 
bav«  not  the  right  to  lend  themselves,  in  a  suit 
of  this  character,  to  others  who  have  an  inter- 
est to  sabserre,  bat  who  prefer  to  keep  in  the 
background.  As  mere  interiwsed  persons,  they 
have  no  right  to  a  standing  in  court. 

4.  There  is  and  can  be  no  aach  thing  aa  an 
"intervening  answer"  by  a  third  person  in  a 
cause  pending  between  othws.  Intervention 
can  be  only  by  petition  and  dtation  aa  pre- 
scribed by  Code  Prac.  art.  88S. 

5.  An  intervener  should  ask  timely  service  of 
his  petition  and  citation  upon  the  plaintiff  and 
defendant,  and  where  an  intervention  has  been 
filed  in  ample  time  for  service  on  the  other  par- 
ties litigant,  and  for  expiradoD  of  the  legal 
delay  for  citation  prior  to  calling  the  case  for 
trial,  and  tht^re  has  been  no  demand  for  such 
citation  and  service,  and  none  made,  the  inter- 
vener has  not  the  right,  at  the  last  moment, 
when  the  case  is  called  for  trial,  to  obtain  time 
to  effect  such  service.  In  such  case  the  trial 
judge  would  rule  correctly  were  he  to  hold  that 
the  intervener,  in  default  of  citation  and  serv- 
ice of  bis  petition,  has  no  standing  in  the  cause, 
and,  ignoring  him,  proceed  to  trial. 

6.  Municipal  discretion  over  the  preparation 
of  ordinances  importing  grants  of  franchises  will 
not  be  interfered  with  when  no  improper  exer^ 
else  of  monicipal  power  or  authority  is  shown. 

7.  The  sale  of  a  thing  at  public  auction  Is  not 
illegal  becanse  it  happens  that  one  purchaser, 
witboat  hie  connivance  or  procarement.  and 
without  fntad,  collasion,  or  undue  Influence  be- 
ing shown,  is  in  a  position,  by  reason  of  Ids  sit- 
uation, to  bid  a  price  higher  than  another. 

(Syllabos  by  the  Court) 

Ajipeal  from  drll  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  Peter  Johnson  and  another 
against  the  city  of  New  Orleans.  Judgment 
for  plaintiffs,  and  defendant  and  the  St. 
Gbaries  Street  Railway  Company,  Intervener, 
appeal.  Beversed. 

Samuel  L.  Qilmore,  Oity  Atty.,  for  appel- 
lant caty  of  New  Orleans.  Harry  H.  Hall, 
for  appellant  St  Charles  St  Ry.  Co.,  Inters 
Toner.  Dinfeelq»lel  ft  Hart,  for  appellees. 

BLANCHARD.  J.  Plaintiffs,  Peter  John- 
son and  B.  J.  Dare,  appear  as  citizens  and 
taxpayers  of  the  city  of  New  Orleans,  and 
complain  of  the  official  action  of  the  common 
council.  In  BO  far  as  that  action  may  be  il- 
legal, and  may  resnlt  to  the  prejudice  of 
themselves  in  common  with  their  fellow  tax- 
payers, they  have  the  right  to  Implead  the 
city  government.  Handy  v.  City  of  New  Or- 
leans, 39  La.  Ann.  108,  1  Sontb.  593.  But  a 
salt  tbos  Instituted  by  taxpayers  against  a 
monidpallty  must  be  a  bona  fide  proceeding 


on  their  part,  having  the  object  to  assert  and 
protect  their  Individual  rights,  or  those  com- 
mon to  all  the  taxpayers,  or  to  vindicate  the 
charter  of  the  corporation  against  ordinances, 
or  attempts  to  enact  ordinances,  unauthorized 
thereby  or  In  conflict  therewith,  or  which  may 
have  been  passed,  or  which  the  town  council 
may  seek  to  pass.  In  a  manner  not  In  com- 
pliance with  the  charter.  Taxpayers,  simply 
because  they  are  such,  have  no  right  to  lend 
themselves,  in  a  suit  of  this  character,  to 
others  who  have  an  Interest  to  subserve,  bnt 
who  prefer  to  keep  In  the  background.  As 
mere  interposed  persons,  they  have  no  right 
to  a  standing  in  court  "An  action  can  only 
be  brought  by  one  having  a  real  and  actual 
interest  which  he  pursoea"  Code  Prac.  art 
16.  There  Is  that  we  think,  In  the  record 
of  this  cause  which  alike  juetlfles  and  calls 
for  the  foregoing  observatibns.  But  the  view 
we  take  of  the  case  on  Its  merits  renders  It 
unnecessary  to  pursue  the  inquii7  further. 

The  petition  herein  sets  forth,  among  other 
things,  that  the  St  Charles  Street  Rallvray 
Company  owns  and  operates,  under  existing 
franchises,  which  will  not  expire  by  limita- 
tion tmtil  April  11,  1906,  certain  street-rail- 
way lines  In  the  city  of  New  Orleans;*  that  In 
December,  1899,  the  city  council  purported 
to  adopt  uid  the  mayor  to  approve,  an  ordi- 
nance whereby  the  comptroller  of  the  city 
was  authorized  and  directed  to  advertise  and 
sell  at  public  auction  an  extenslcm  for  50 
years  from  April  11,  1906.  of  the  said  com- 
pany's present  street-railway  rights  and  fran- 
chises, and  also  the  right  and  franchises  to 
construct  maintain,  and  oi>erete  lines  of 
street  railway  on  certain  authorized  exten- 
sions and  additions  to  Its  existing  lines  or 
routes,  not  only  during  the  BO  years,  as  above, 
from  April  11,  1906,  but  also  for  the  years 
Subsequent  to  the  present  time  and  prior  to 
April  11,  1006.— the  whole  to  be  sold  In  block; 
that  the  total  length  of  the  street  railways 
included  in  this  franchise  thus  advertised 
for  sale  aggregates  22.68  miles,  of  which  the 
lines  the  said  company  now  owns  and  oper- 
ates constitute  11.77  miles,  and  the  proposed 
extensions  and  additions  10.91  miles;  that 
the  latter  have  no  connection  with  each  oth- 
er, are  of  no  value  eicept  to  the  person  own- 
ing and  operating  the  present,  existing  lines 
of  the  said  company,  and  are  not  capable  of 
being  operated  aa  independent  lines  of  street 
railway;  and  that  the  comptroller  has  adver- 
tised the  sale  of  said  franchise  to  take  place 
March  29, 1900,  and  will  sell  the  same  at  that 
time  In  block,  at  auction,  nnless  restrained,  to 
the  irreparable  Injury  of  the  petitioners,  who 
are  remediless  In  the  premises,  except  through 
the  writ  of  Injunction.  The  petition  then 
charges.  In  effect  that  the  whole  proceed- 
ing Is  a  scheme  to  enable  the  St,  Charles 
Street  Railway  Company  to  purchase  the 
franchises  at  a  price  below  their  value;  that 
the  way  in  which  the  offer  to  sell  Is  made 
precludes  full,  fair,  and  free  competition,  ex- 
cluding any  other  than  the  said  conuMoy  fMoi  i 
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bidding;  ^at  tbe  offer  becomes  a  mere  bar- 
gaining and  sale  between  tlie  city  and  the 
car  company;  tbat  the  ordinance  authoris- 
ing this  to  be  done  Is  nnreasonable,  Uleg:^ 
and  void;  that  the  condlUoua  and  obligations 
attached  by  the  ordinance  to  the  sale  of  the 
franchises  are  In  vlolaUon  of  existing  atat- 
utes;  that  the  necessary  preliminaries  and 
proceedings  required  by  law  were  not  suffl- 
<^ently  compUed  with  preTlouslothe  adoption 
of  the  ordinance;  that  the  ordinance  was 
never  legally  adopted;  and  tbat  tta  same  Is 
ultra  vires  and  void.  The  groonds  and  de> 
tails  of  these  rarloua  charges  of  Illegality, 
etc..  are  set  fortii  at  length.  Finally  It  Is 
averred  that  there  would  be  other  bidders 
for  said  franchises  If  same  were  advertised 
and  sold  according  to  law,  under  vaUd  oEdl- 
nances,  and  with  opportunity  for  fair,  open, 
and  equal  competiUim.  The  prayer  was  for 
-writ  of  Injunction  to  restrain  the  sale,  and 
for  judgment  decreeing  the  ordinances  Illegal, 
null,  and  v<rfd.  In  a  supplemental  petition 
subsequently  filed  It  was  averred  that  an 
ammdment  to  the  ordinance  proposed  by  cer- 
tain officials  of  the  city,  in  whom  section  86 
of  the  city  charter  (Act  No.  46  of  1886)  vest- 
ed the  authority  to  amend  the  same,  had  not 
been  concurred  In  by  a  vote  of  a  majority  of 
the  members  elected  to  the  council,  as  shown 
by  the  ayes  and  noes  called  and  recorded, 
and  as  required  by  said  section  86.  The  dis- 
trict judge  to  whom  the  petitions  were  pre- 
sented did  not  immediately  sign  the  order  for 
injunction,  but,  instead,  directed  a  rule  to  Is- 
sue requiring  defendant  city  to  show  cause 
why  a  preliminary  Injunction  should  not  be 
granted  on  the  showing  made.  Hearing  was 
had,  with  the  result  that  the  judge  discharged 
the  rule  and  entered  an  order  directing  the 
writ  of  Injunction  pendente  Ute  to  issue. 
This  was  followed  by  an  application  by  the 
L'ity  to  dissolve  the  injunction  as  in  case  of 
giving  a  bond  to  Indemnify  plalntUfa  In  what- 
ever Injury  might  result  to  them  by  reason 
of  the  sale  ot  the  ftanchlse  rights  as  adver- 
tised under  the  city  ordinance,  but  averred 
its  enmptlon  by  law  from  furnishing  bond 
In  legal  proceedings;  tbat  is  to  say,  assert- 
ing the  ri^t  to  dissolve  on  bond,  but  clalnir 
Ing  legal  exemption  from  giving  the  bond  it- 
self. The  district  judge  denied  the  appllca- 
tim  to  dissolve  the  Inlunctlon  on  bond, 
whereupon  the  defendant  city  applied  to  this 
court  for  its  writ  of  mandamus  to  compel 
the  granting  of  the  («der  to  bond.  The  court, 
a  majority  of  the  judges  eoacurrlng.  granted 
the  mandamus  (see  State  v.  Judge  of  Civil 
Dlst.  Ot,  02  La.  Ann.  1275.  27  South.  6d7), 
and  foUowlDg  this  the  sale  of  the  franchises 
took  place;  the  St  Charles  Street  Railway 
Company  becoming  the  purchaser  thereof. 
Primr  to  the  trial  ot  the  cause  upon  Its  merits, 
pl^tlffs  filed  a  second  siyiplemental  pett 
tlon,  averring  otber  grounds  ot  nidlicy  oi  the 
proceedings  taken  tot  the  sale  of  the  fran- 
chises. The  defendant  city  made  answer  af- 
flnnhig  the  regularity  ot  all  Its  proceedings, 


due  compliance  with  all  the  requlremoitB  ot 
law,  and  the  validity  of  the  aale  made  to 
the  St  Charles  Street  Railway  Company. 
The  latter  corporation  mtervened  to  assert 
and  protect  its  rights,  and  joined  ttie  dty  in 
tte  defense  of  the  suit  It  did  thte  by  a  plea 
called  an  "Intervening  answer."  There  Is 
and  can  be  no  such  thing  as  an  'interrenmg 
answer"  by  a  third  person  in  a  case  pending 
between  others.  Intervention  can  be  only  by 
petition  and  citation  as  prescribed  by  Oode 
Prac.  art  393^  The  judge  a  quo  ruled  proi>- 
erly  m  holding  the  document  In  goestkm  to 
be  a  petition  in  interventi(m,  which  required 
service  upon  the  plaintUb  and  defoidant. 
He  was  about  to  continue  the  cause  in  ord^ 
to  have  this  service  made,  whereupon  counsel 
for  idalntiffs,  objecting  and  witti  reservation 
of  their  rl^ts,  accepted  service  of  the  In- 
tervention. Subsequently  the  St  Charles 
Street  Railway  Company  filed  a  formal  peti- 
tion in  intervoition,  concluding  with  a  prayer 
to  be  made  a  party  defendant  to  the  salt, 
and  that  order  was  made  by  the  judge.  We 
consider  the  railway  company  merely  an  In- 
tervener In  the  suit,  "imltlng  with  defendant 
in  resisting  the  claims  of  the  ploln^Es."  Code 
Prac.  art  869.  l^e  court  takes  occasion, 
however,  to  say  that  an  intervener  should  ask 
tim^  service  of  bis  petition  and  citation 
upon  the  plaintiff  and  defendant,  and  where 
an  intervention,  as  in  this  Instance,  has  been 
filed  in  ample  time  for  service  on  the  otha 
parties  litigant,  and  for  expiration  of  the 
legal  delay  for  citation  prior  to  calling  the 
case  for  trial,  and  there  has  been  no  de- 
mand for  such  citation  and  service,  and  none 
made,  the  Intervener  has  not  the  right  at  the 
last  moment,  when  the  case  Is  called  for  trial 
to  obtam  time  to  effect  such  service.  In  such 
case  the  trial  judge  would  rule  otvreetiy  were 
he  to  hold  that  the  Intervener,  In  default  of 
citation  and  service  of  his  petition,  has  no 
standli^  In  the  cause,  and,  ignoring  him,  pro- 
ceed to  trhU.  See  Silbonagel  v.  Bllbemagel, 
82  La.  Ann.  706^  On  the  issues  as  presented 
there  was  judgment  b^ow  bi  favor  ot  plaln- 
tUta,  decre^ng  the  ordinance  assailed  to  be 
Invalid,  and  annulling  the  sale  of  the  fran- 
chises made  to  the  St  Charles  Street  Railway 
Company  thereunder.  The  City  of  New  Oi> 
leans  and  the  railway  company  appeaL  The 
ju^e  a  quo  rested  his  decision  aoMy  on  the 
ground  that  the  ordinance  directing  the  sale 
of  the  franchises  bad  been  so  framed  as  to 
have  the  practical  effect  of  preventing  any 
one  from  bidding  at  the  public  offmng  of 
the  franctdses.  other  than  the  St  Charles 
Street  Railway  Oonqpany,  whereas  the  char- 
ter requirement  is  that  street-railway  fran- 
chises must  be  offered  for  sale  In  soch  way 
as  to  be  open  to  free  and  cmnpetitive  bid- 
ding. 

1.  The  question  first  to  be  considered  Is 
whether  or  not  this  ordinance  (being  Oouncll 
Series  No.  15,809)  was  adopted  by  tbe  city 
council  in  the  manner  and  according  to  the 
forms  prescribed  by  the  city,  charter.  We 
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find  that  this  ordinance  was  first  Introduced 
In  Aornst,  1890,  and  In  dne  time  was  consid- 
ered by  the  conndl.  Varions  amendmentB 
were  proposed  and  adopted,  and  on  Novem- 
ber 28,  1899,  the  ordinance  as  thus  amended 
was  adopted  by  a  yea  and  nay  vote,— the  TOte 
standing;  Yeas,  26;  'nays,  0;  absent,  2. 
This  was  a  compHance  with  the  requirement 
of  section  17  of  the  dty  charter  (Act  No.  45 
of  1896),  whldb  prescribes  that  no  resolution 
or  ordinance,  except  those  relating  to  Inreatl- 
gatlons  and  tiie  conduct  of  parliamentary 
business,  shall  have  the  force  of  law  unless 
the  same  receive  the  votes  of  a  majority  of 
the  members  elected  to  the  council,  and  un- 
less on  Its  final  passage  the  yeas  and  nays 
are  called  and  recorded.  Section  86  of  the 
charter  directs  that  every  ordinance  granting 
a  franchise,  after  having  been  Introduced  In. 
considered  and  passed  by,  the  council  In  the 
manner  provided  for  other  ordinances,  shall 
be  published  In  full  in  the  official  Journal 
for  two  weeks,  and  thereafter  shall  be  trans- 
mitted to  the  mayor,  whose  duty  It  shall  be 
to  cause  the  comptroller,  treasurer,  commis- 
sioner of  public  works,  commissioner  of  [k>- 
lice  and  public  buildings,  and  city  engineer 
to  publicly  assemble  In  the  council  chamber 
for  the  purpose  ot  considering  and  passing 
upon  the  ordinance  so  adopted  by  the  council. 
We  find  that  all  this  was  done  In  respect  to 
the  ordinance  under  consideration.  It  fur- 
ther appears  from  section  86  that  the  officials 
named,  whom  we  will  denominate  the 
"Franchise  Committee,"  are  empowered,  or 
any  four  of  them  concurring  are  empowered, 
to  "approve,  amend  or  reject"  the  ordinance. 
Then  follows  this  langruage:  "But  no  such 
ordinance-  resolution  or  order  so  amended 
shall  be  considered  finally  passed  until  any 
and  all  amendments  shall  have  been  concur- 
red in  by  vote  of  a  majority  of  the  members 
elected  to  the  council,  as  sbown  by  the  ayes 
and  noes  called  and  recorded."  It  would  thus 
seem  that  If  the  franchise  committee  reject 
the  ordinance  that  Is  an  end  of  it,  and  the 
proposition  falls.  In  this  the  franchise  com- 
mittee have  authority  over  the  ordinance  In 
the  nature  of  the  veto  power.  It  the  commit- 
tee approve  the  ordinance  aa  It  passed  the 
eonncll,  no  further  action  by  the  council 
necessary,  and  the  ordinance  passes  on  to  the 
tftayoar  for  his  approval.  But  If  the  fran- 
diise  committee  amend  the  ordinance,  then 
It  must  go  back  to  the  council  with  this 
amendment  or  amendments,  which  must  be 
concurred  In  by  the  vote  of  a  majority  of  the 
members  elected  to  the  council,  as  shown  by 
tiie  ayes  aild  noes  called  and  recorded.  In 
the  Instant  case  the  franchise  committee  add- 
ed one  provision  to  the  ordinance.  That  is 
to  say.  tbey  reported  It  back  favorably  to 
the  eonncll  vrlth  one  amendment  This 
amendment  was  to  the  efTect  that  all  propos- 
ing bidders  on  the  franchise  as  offered  at  the 
public  sale  were  to  be  required  to  d^wsit 
with  tbit  comptroller  92,000.  In  the  event  of 


an  adjudication  under  the  ordinance,  the 
amount  deposited  by  the  successful  bidder 
was  to  be  credited  on  his  bid,  and  the  other 
deposits  returned  to  their  depositors.  The 
object  of  this  was  to  provide  a  fund  for  pay- 
ing the  expenses  Incurred  In  advertising  the 
franchise,  etc.  When  the  ordinance  with 
this  amendmmt  was  returned  to  the  council, 
a  viva  voce  vote  was  taken  on  the  amend- 
ment, and  It  was  adopted.  Then  followed  a 
vote  by  yeas  and  nays  on  the  oi-dlnance  as 
thus  amended,  and  It  was  adopted.  All  that 
the  charter  required  was  that  the  amend- 
ment be  "concurred  In"  by  a  vote  taken  by 
ayes  and  noes  In  the  council.  This  "concur- 
rence" might  have  been  had  by  simi^y  put- 
ting the  ordinance  as  amended  by  the  fran- 
chise committee  on  its  aye  and  no  vote  at 
once.  The  frandilse  committee  had  power 
to  add  that  amendment  It  did  so.  It  was 
not  required  tiiat  there  be  a  separate  vote  on 
the  amendment,  and  then  another  on  the 
ad<^tion  of  the  ordinance  as  thus  amende*^. 
That  would  have  been  the  parliamentary  sit- 
uation and  requirement  had  the  amendment 
been  proposed  in  the  council  by  some  member 
thereof.  But  it  was  an  amendment  made  to 
the  ordinance  by  another  and  a  different 
body,  vested  wltii  power  to  do  so,  and  all 
that  was  thereafter  required  of  the  council 
was  by  an  aye  and  no  vote  to  concur  In  It. 
Tills  might  have  been  done  by  sudi  vote  tak- 
en simply  on  the  proposition  to  concur  in  the 
amendment,  or  by  a  like  vote  taken  on  the 
proposition  to  adopt  tiie  ordinance  as  amend- 
ed by  the  franchise  committee.  By  means  of 
either,  the  concurrence  by  aye  and  no  vote 
as  demanded  by  the  charter  would  be  had. 
The  latter  of  the  two  courses  was  resorted 
to.  It  sufficed.  But  It  Is  contended  that  the 
ayes  and  noes  must  not  only  be  called,  but 
recorded  as  well,  and  that  a  mete  record  kept 
by  roll  call  of  the  yeas  and  nays,  as  was  the 
case  here,  does  not  meet  the  requirement  of 
the  charter.  The  evidence  shows  that  the 
way  It  was  done  In  this  instance  is  the  way 
it  has  been  done  for  years  past  nnder  the 
present  and  former  charters  of  the  dty. 
We  cannot  say  it  Is  not  a  suffldently  substan- 
tial compliance  with  the  direction  of  the 
charter  In  this  respect  however  much  we 
may  be  disposed  to  criticize  the  method.  It 
were  better  to  call  the  ayes  and  noes  and 
record  the  same  In  the  minutes  by  giving 
there  the  names  of  those  who  vote  "Aye," 
and  the  names  of  those  who  vote  "No."  And 
la  the  publication  of  the  minutes  it  should 
so  appear;  for  one  of  the  main  purposes  of 
tbe  requirement  is  to  acquaint  the  public— to 
give  information  to  ctmstituendes  of— how 
the  members  of  the  coundl  voted.  The  fur- 
ther requirement  of  section  86  of  the  charter 
is  t2iat  after  an  ordinance  granting  a  fran- 
chise shall  have  been  thus  finally  passed.  It 
shall  be  transmitted  to  the  mayor  for  his 
consideration,  and  If  it  meet  with  bis  ap- 
proval he  shall  alsQ  and  pabllsb  the  same. 
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and  it  shiU  have  the  effect  of  law.  In  this 
Instance  the  majror  elgned  and  pablUhed  Oie 
ordinance. 

2.  The  next  question  to  be  conaidered  la. 
"was  the  advertlsemMit  oC  the  eale  ot  the 
francMse  under  the  ordinance  sufficient  In 
length  of  tlme7  Section  87  <tf  the  tdiarter 
preacrlbeB  tiiat  no  franclilw  tor  the  agerar 
tion  of  a  street  laflway  dial!  be  dl^osed  of 
"ocept  after  three  months'  inibUcatlm  In 
the  official  journal  of  the  terms  and  apedflca- 
tiona  ot  anch  ftanchlae,**  We  flAd  that  Uie 
first  adTOrtlaement  of  the  proposed  sale  of 
the  francdilae  appeared  In  the  oflkfal  Joomal 
ot  December  28,  X899,  and  that  It  continued 
until  the  day  of  the  sale.  March  29,  1900. 
This  waa  90  full  daTS,  without  counting  the 
day  (Decembn  2800  the  advertisement  first 
aKteared.  nor  that  (March  29th)  <»i  which 
the  sale  took  place.  Bat  the  requirement  of 
the  charter  la  that  the  advertisement  should 
be  for  "three  months,"  not  90  days.  This 
means  calra4ar  months.  Omitting  Decem- 
ber 28th,  the  advertisement  ran  on  the  29tb, 
dOth,  and  Slst  of  December.  January  was 
<me  month.  Felffnary  was  one  mcmtb.  Omit- 
ting the  29tfa  of  March,  the  advertisement 
ran  in  March  28  daya.  Add  the  three  days 
in  Decraiber.  and  we  have  SI  days,  or  the 
greatest  number  of  days  In  any  one  calendar 
month. 

3.  Was  this  ordinance  ao  framed,  and  was 
the  sale  of  this  franchise  so  advertised  and 
effected,  as  to  render  free  and  c^en  compe- 
tition impracticable,  and  to  preclude  other 
bidders  than  the  St  Charles  Street  Railway 
Company?  Section  87  of  the  charter  pro- 
vides that,  after  three  months'  publication  of 
notice  thereof,  the  sale  of  a  street-railway 
franchise  shall  be  publicly  offered  by  the 
comptroller,  and  adjudicated  to  the  highest 
bidder.  The  charter  makes  reservation, 
however,  the  right  of  the  council  to  reject 
any  and  all  bids,  and  the  ordinance  as  adver- 
tised BO  stated.  The  requirement  of  the  law 
Is  that  the  franchise  must  be  sold  to  the  per^ 
son  or  corporation  offering  the  highest  per- 
centage of  gross  annual  receipts  to  i>e  de- 
rived from  such  franchise  during  the  time 
thereof,  first  deducting  the  amount  paid  each 
year  for  taxes.  What  the  ordinance  direct- 
ed the  comptroller  to  sell  was:  "The  fran- 
chise, right  of  way  and  right  to  construct, 
maintain  and  operate,  and  the  extension  of 
the  present  rlght'and  franchise  to  operate 
and  maintain  the  tines  of  street  railway,  with 
the  traclis,  curves,  switches  and  other  ap- 
purtenances as  they  now  exist,  and  as  now 
owned  by  the  St  Charles  Street  R.  R.  Co^ 
for  the  term  of  fifty  years  from  the  date  of 
the  expiration  of  the  said  company's  exist* 
log  franchise,  to-wit:  April  11,  1906,  and  on 
all  the  authorized  extensions  of  the  route 
hereinafter  provided  for,  for  the  unexpired 
term  of  said  existing  frencblse  in  addition 
to  the  extension  of  fifty  years  above  men- 
tioned, over  all  the  streets  and  ^aces  In  the 


dty,  hereinafter  set  forth,  upon  the  follow- 
ing terms,  conditions,  ipedflcations,  and 
with  the  following  additions  of  rente." 
Then  follow  the  description  of  the  existing 
lines  of  the  St  Oharlas  Street  Railway  C<Kn- 
pany.  and  that  of  the  anthorlaed  extensloaa. 
The  whtde  Is  directed  to  he  sold  In  block, 
and  the  object  waa  to  add  the  new  lines  to 
the  existing  route,  with  the  view  ot  the  ex- 
tens  Um  of  that  system  ot  street  railway 
more  largely  over  the  city.  The  new  lines 
added  to  the  old  qrstem  nearly  donbled  the 
mileage  of  the  old*  One  tan  only  ovw  all 
the  lines— the  old  and  new— was  stipulated 
to  be  charged.  The  oonatmctloa  of  the  new 
lines  was  to  begin  within  90  days  after 
the  signing  ot  the  contract,  and  be  complet- 
ed within  12  montiis  thereafter.  Under  its 
existing  contract  with  the  St  Charles  Street 
Railway  Company  the  dty  of  New  Orieaus 
was  obligated,  at  the  expiration  of  the  pres- 
ent or  old  franchise,  on  April  11. 1906.  to  take 
at  Its  then  value  the  rolling  stock,  equip- 
ment-depot and  fixtures  of  the  cwnpany. 
This  obligation  the  pntchaaer  of  the  new 
franchise  was  required  to  asaome  fn  the 
city's  stead,  and  to  pay  the  price  in  addition 
to  the  regular  bid;  and  to  aecnre  the  per- 
formance ot  thia.  aa  well  as  the  other  stlpu- 
lationa  of  the  contract  it  was  required  that 
as  a  condition  precedent  to  the  L-eceivlng  of 
a  proposed  buyer's  bid,  lie  should  deposit 
with  the  city  treasurer  the  sum  of  $50,000.— 
the  deposit  of  unsuccessful  bidders  to  be  im- 
mediately returned;  that  of  the  successful 
bidder  to  be  retained  as  security,  as  above 
stated.  In  case  the  St  Charles  Street  Rail- 
way Company  became  the  purchaser  the  city 
was  to  be  relieved  of  Its  obligation  to  take 
the  property  in  ApM,  1906;  the  ownership  of 
that  corporation  continuing.  Another  stipu- 
lation was  that  the  purchaser  of  the  fran- 
chise should,  during  the  existence  thereof, 
keep  in  good  order  and  repair,  and  pave  or 
repave  as  required,  so  much  of  the  streets 
through  which  the  lines  of  the  railway  ran 
as  is  comprised  between  the  rails  and  be- 
tween the  traclu,  and  for  one  foot  on  each 
side  of  the  tracks.  When  the  franchise  ter- 
minates, on  the  11th  of  April,  1956,  It  U 
stipulated  that  the  railroad  tracks,  rolling 
stoc]£,  equipment,  etc.,  should  revert  to  the 
city  of  New  Orleans,  upon  the  payment  by 
It  of  a  valuation  to  be  ascertained  in  the 
manner  pointed  out  by  the  ordinance.  The 
bidders  were  required,  also,  to  deposit  with 
the  comptroller  the  sum  of  $2,000  each.  To 
the  uoBUCcessfnl  bidder  this  deposit  waa  to 
be  Immediately  returned.  That  of  the  suc- 
'cessful  bidder  was  to  be  retained  as  a  fund 
out  of  which  should  be  paid  the  cost  of  ad- 
vertisement and  other  expenses  of  the  sale. 
But  the  amount  thereof  was  to  be  credited 
on  his  bid.  At  the  sale  of  the  franchise  thus 
offered,  the  St  Charles  Street  Railway  Com- 
pany proved  to  be  the  only  bidder,  and  ita 
Ud  waa  fOr  S  per  cent  ot  the  groaa  annnal 
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receipts,  less  taxes.  The  franchise  was 
thereupon  adjudicated  to  It,  and  subsequrat- 
ly  the  Bale  was  approved  by  the  council,  and 
the  formal  contract  executed  by  the  mayor. 
The  extensions  were  four  in  number,  con- 
necting with  the  existing  St  Charles  Street 
Railway  Company's  lines  at  aa  many  points. 
'Xhey  have  no  connection  with  eat^  other, 
and  cannot  be  operated  profitably  aa  inde- 
pendent lines.  Were  a  purchaser  to  con- 
struct and  operate  these  extensions  as  a 
whole,  as  Independent  lines,  there  would  be 
no  bidders.  The  same  Is  true  U  any  one  of 
them  were  offered.  It  would  not  pay.  Tet 
they  ran  through  parts  of  the  city  where 
there  Is  sreat  want  of  improved  facilities  of 
transportation,  and  great  demand  for  the 
same.  The  only  chance  to  have  the  lines 
represented  by  the  extensions  constructed 
Is  by  attaching  the  same  to  existing  profit- 
able  lines  when  the  time  comes  to  renew 
or  resell  the  franchise  thereof.  This  has 
been  the  policy  of  the  city  In  past  years  lo 
respect  to  other  extensions  on  other  lines  in 
renewal  of  the  franchises  thereof.  While 
the  present  charter  directs  the  granting  or 
renewal  of  street-railway  franchises  to  be 
offered  to  the  highest  bidder  at  public  sale, 
there  Is  nothing  in  the  charter,  and  nothing 
Intended  thereby,  prohibiting  the  city  coun- 
cil from  looking  after  and  securing  the  ex- 
tension of  street-car  facilities  in  parts  of  the 
clt7  needing  the  same,  by  attaching  fran- 
dUses  therefor  to  existing  franchises  coming 
up  for  Bale  In  renewal,  and  selling  the  same 
in  block  as  continuous  lines,  forming  a  com- 
plete system,  with  one  fare  over  the  whole. 
This  la  In  the  Interest  of  the  public,— In  the 
interest  of  the  development  of  the  city.  The 
true  policy  of  the  city  Is  as  much  to  be  found 
in  promoting  such  extensions  as  it  is  In  look- 
ing after  the  pecuniary  considerations  inci- 
dent to  the  sale  of  such  franchises.  With 
regard  to  the  franchise  under  consideration 
the  situation  was  this:  The  St  Charles 
Street  Railway  Compaiqr  applied  to  the  city 
several  yean  In  advance  ot  the  expiration 
ot  Its  existing  franchise  (but  not  longer  than 
was  customarily  done  by  ralli-oad  companies) 
for  a  renewal  thereof^  It  asked  only  for  a 
renewal  as  to  Its  existing  lines.  At  once  It 
was  met  by  a  demand  for  the  extensions  as 
finally  ordered.  Members  of  the  city  coun- 
cil refused  to  Introdiuie  an  ordinance  looking 
to  the  renewal  unless  the  extensions  were 
embodied  therein  as  part  of  the  system.  The 
people  In  the  sections  wanting  the  extensions 
took  the  matter  up,  and  by  public  meetings 
and  petitions  made  damorous  demand  for 
the  sani&  For  months  the  matter  was  undec 
consideration.  The  railroad  company  did 
not  want  and  were  not  seeking  the  exten- 
sions. It  was  the  city  council,  representing 
the  people  behind  Its  memben,  who  made 
the  demand.  By  means  of  Hxe  extensions 
rhoronghfares  would  be  opened  not  only  for 
reaching  the  homes  of  the  people,  their 
schools  and  chnrches,  but  for  the  fire  en- 
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gines.  police  patrol,  etc  By  tacking  on  to 
a  valuable  franchise,  seeking  r^ewal,  the 
stipulation  that  the  extensions  should  be 
constructed  and  operated  as  a  part  thereof, 
these  thoroughfares  could  be  obtained.  We 
are  of  the  opinion  the  council  could  legally 
pursue  this  policy,  and  while  its  exercise 
may  have  resulted  in  some  advantage  to  the 
owners  of  the  old  or  existing  franchise.  In 
the  matter  of  bidding  at  the  sale,  we  do  not 
find  that  other  bidders  were  shut  out  from 
competing. .  Other  persons  or  corporations 
could  have  put  themselves  in  position  to  have 
become  competitors.  The  proposed  exten- 
sions touched,  crossed,  or  came  in  contact 
with  the  lines  of  other  Btreet-rallroad  com- 
panies. The  advantage  to  the  St  Charles 
Street  Railway  Company  was  not  of  its  seek- 
ing or  connivance,  and  resulted  merely  from 
the  situation  it  occupied  as  owner  of  the  ex- 
isting lines  to  which  the  extensions  were  at- 
tached. It  was  not  therefore,  an  Illegal  ad- 
vantage. No  fraud  or  collusion  or  undue 
influence  Is  shown,  and,  as  far  as  the  city 
was  concerned,  its  rights  were  protected 
against  the  consequences  of  a  bid  too  low  In 
amount;  for  its  guardians  had  the  right  re- 
served to  reject  any  and  all  bids.  There 
was,  we  think,  a  sufficient  compliance  with 
the  requirements  of  the  charter,  in  the  mat- 
ter of  such  sale,  to  maintain  the  same.  With 
regard  to  the  amount  of  money  required  to 
be  deposited  by  bidders,  to  protect  the  city 
and  to  enforce  compliance  with  the  obliga- 
tions of  the  contract  the  same  was  within 
the  Just  discretion  of  the  council,  and  the 
court  will  not  interfere  therewith.  The 
same  Is  true  with  regard  to  the  stipulation 
that  the  purchaser  of  the  franchise  should 
be  required  to  keep  In  good  order  and  repair, 
and  to  pave  and  repave  when  required,  the 
portions  of  streets  occupied  by  the  railway 
tracks,  and  the  other  stipulation  that  a  pur- 
chaser, other  than  the  owner  of  the  existing 
franchise,  should  relieve  the  city  of  the  ob- 
ligation it  Is  under  to  take  at  ite  valuation 
the  rolling  stock,  equipment  fixtures,  etc.,  of 
the  company  now  operating  the  existing 
lines. 

We  are  constrained  to  differ  trom  our 
learned  Brother  of  the  district  court  in  the 
conclusion  he  arrived  at;  and,  for  the  fore- 
going reasons.  It  is  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  avoided  and  reversed,  and  it  Is  now  or- 
dered and  decreed  that  the  Injunction  herein 
sued  out  be  dissolved,  and  the  demand  of  the 
^alntlffs  be  rejected  at  their  costs  In  both 
courts. 

(104  La.) 

STATE  ex  rel.  CITY  OF  NEW  ORLEANS  et 

al.  V.  KING,  Judge.   (No.  1S,844.) 

(Supreme  Oonrt  of  LoaislBoa.    Feb.  18,  1901.) 

STREET  RAILROAD-CONTROL  BY  CITY— LAT- 
,         INO  TRACKS— INJUNCTION. 

IrOiB  dty  of  New  Orieans  Is  acting  witiiln 
the  scope  of  its  administrative  and  poUi^  power 
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in  authorizing  the  layiiiK  of  a  third  rail  In  con- 
section  with  the  reanrangemeDt  ol  the  trades 
■pon,  and  the  paTinK  of,  one  of  its  streets, 
though  the  qaflsnon  «  the  risht  oC  tiit  puticn- 
lar  company  actoally  lading  soch  rail  to  malne 
Qse  of  the  same  Is  involTcd  in  litigation. 
Whether  It  la  advisable  to  lay  the  rail  under 
such  circamstcncee.  in  order  to  provide  against 
the  possible  fatore  breaking  up  of  the  pave- 
inent  for  that  porpoae,  is  a  matter  of  legisiatiTe 
discretion. 

2.  Street-railway  companies  do  not  own  the 
soil  of  the  streets  of  New  Orleans  upon  which 
their  tracks  are  laid,  and  their  ownership  of 
the  ties,  rails,  etc.,  constituting  their  tracks, 
is  qaalified  by  the  fact  that  the  city  of  New 
Orleans  hoa  ue  right  to  anthoiiie  other  roads 
to  use  each  tracks^ 

3.  In  this  case  'Cn  injunction  Issued  to  re* 
strain  the  laying  of  a  third  rail,  the  laying  of 
which  was  authorized  by  the  city  of  New  Or- 
leans. Held,  that  the  injunction  should  hare 
been  dissolved  as  on  bond  upon  the  applica- 
tion of  the  city,  and  on  bond  upon  the  applica- 
tion of  the  company  acting  under  such  authori- 
ty; and  ma.ndamus  to  that  effect  is  mode  per- 
emptory. 

(Syllabns  by  the  Oottrt.) 

Application  by  the  state,  on  relation  of  the 
dty  of  New  Orleans  and  another,  for  a  writ 
of  mandamus  against  Fred.  D.  King,  judge. 
Alternative  writ  made  peremptory. 

Samuel  L.  Gllmore,  City  Atty.,  and  Harry 
H.  Hall,  for  relators.  Fred.  D.  King  (Dart 
&  EemaD,  of  counsel),  pro  se. 

MONROE.  3.  The  relators,  the  dty  ol 
New  Orleans  and  the  8t  Cbarles  Street  Ball- 
rodd  Company,  which  for  the  purposes  of  the 
present  opinion  will  be  called  the  St.  Oharlea 
Company,  apply  for  a  writ  of  mandamus  to 
compel  the  dissolution,  on  bond,  and  under 
the  statute,  of  an  Injunction  Issued  against 
them  at  the  Instance  of  the  New  Orleans  & 
Carrollton  Railroad  Company,  which  will  be 
called  the  Carrollton  Company.  The  return 
of  the  respondent  Judge  Is  amplified  by  the 
annoatlon  thereto  of  the  pleadings  In  the 
case  In  which  the  Injunction  was  issued,  to- 
gether with  conslderaUe  evidence,  oral  and 
documentary,  received  upon  the  trial  of  the 
rule  nlst  which  preceded  the  Issuance  of  said 
Injunction.  The  case  as  thus  presented  Is 
as  follows,  to  wit: 

Canal  steeet,  between  Basin  street  and  the 
river,  being  tiie  central  thoroughfare  from 
and  to  which  almost  all  street  cars  operated 
In  New  Orleans  take  their  departure  and  re- 
turn, had,  by  reason  of  the  mnltiplicatton  of 
tracks  and  cars,  become  so  confused  and  con- 
gested that  the  city  authorities  deemed  it 
necessary  that  the  tracks  should  be  rearrang- 
ed, and  tliat  certain  changes  should  be  made 
In  the  bandllng  of  the  cars.  In  the  attempt 
to  frame  an  ordinance  on  the  subject,  they 
were  met  with  dlfBcultles  arising  out  of  the 
effort  to  reccmclle  the  conflicting  Interests  o[ 
the  different  companies  opemtlng  the  cars, 
and  progress  In  the  desired  dlrectl(m  was 
therefore  slow.  In  May,  1889,  however,  an 
ordinance  (No.  16,264)  was  adopted,  directing 
the  rearrangement  of  the  tracks,  and  also  di- 
recting that  the  cars  of  the  Rampart  & 


Dryadcs  streets  line  of  the  St.  Charles  Com- 
pany, which  antes  Canal  street  at  Rampart, 
should,  Instesd  of  leaving  that  street  Immedi- 
ately upiHi  reaching  St  Charles,  nm  on  to  the 
ferry  landing  at  the  river,  and  Qience  back, 
leaving  Canal  etxeet  at  St  Charles  upon  the 
return,  and  tiiereby  extending  the  route  of 
said  line  on  Canal  street  by  about  2,600  feet 
and  changing  the  starting  point  or  stand  from 
St  Charles  street  near  the  comer  of  Canal 
to  Oanal  street  near  the  feny  landing.  It 
was  further  provided  that  over  this  extension 
the  can  of  the  St  Qiaries  Company  riiould 
use  tbe  tntkB  either  of  tbe  City  Railroad 
Company  or  of  the  Carrollton  Gcunpany  as 
far  (In  the  dlrectl<m  of  tbe  ferry  landing)  as 
those  tracks  extended.  The  ordinance  so 
adopted  was  variously  amended  during  the 
year  1890,  but  the  result  was  unsatisfactory 
to  the  Carrollton  Company,  and  no  action  -was 
taken  under  It  In  January,  1000,  another 
ordinance  was  adopted,  under  which  It  ap- 
pears to  have  been  Intimated  that  tbe  city. 
In  tbe  exercise  of  Its  administrative  on  J 
police  powers,  would  make  the  changes  con- 
templated without  waltli^  fbr  the  assent  of 
the  railroad  companies.  Thereupon  the  Car- 
rolltm  (Company  filed  a  petition  In  the  civil 
district  court,  setting  up  certain  rights  In  It- 
self, attacking  the  validity  of  the  said  ordi- 
nances, and  praying  for  an  Injunction  to  re- 
strain action  under  them.  The  application 
for  the  preliminary  Injunction  was  shortly 
afterwards  discontinued;  the  case  was  put  at 
Issue;  the  plaintiff  amended  by  allegli^  that 
It  was  a  property  holder  and  taxpayer,  and 
desired  to  appear  In  that  capacity,  to  which 
the  St  Charles  Company  answered;  and 
thereirfter  the  matter  was  allowed  to  rest 
Hostilities  were  nevertheless  being  carried 
on  in  another  quarter.   It  appears  that  In 
December,  1880,  the  dty  of  New  Orleans 
adopted  an  ordinance  authorising  the  sale 
of  certain  railroad  fi-andilses.  which  Included 
the  franchise  to  run  cars  on  Canal  street  be- 
tween St  Ciharles  and  the  ferry  landing,  and 
the  sale  was  advertised  to  take  place  upon 
March  29.  1000.   Upon  March  10th,  a  few 
days  before  tbe  filing  of  the  supplem«ital 
petition  by  tbe  Carrollton  Company,  as  here- 
inbefore stated,  Peter  Johnson  and   B.  J. 
Dare,  appearing  as  citizens  and  taxpayers, 
Instituted  suit  attacking  said  ordinance  on 
various  grounds,  and  praying  that  It  be  de- 
dared  null,  and  that  the  proposed  sale  be 
perpetually  enjoined;  and,  a  preliminary  In- 
Jnncdon  having  been  Issued  on  March  2Sd, 
■Qie  defendants  ia  Injunction  were  refused 
pormlssliXD  to  dissolve  m  bond,  and  the  mat- 
ter came  before  this  court,  with  tbe  result 
the.t  the  Judge  a  quo  was  directed  to  dissolve 
the  Injunction  as  on  bond;  and,  this  order 
having  beei  complied  vrlth,  the  sale  was  al- 
lowed to  proceed  (the  question  as  to  the  va- 
lidity cf  Budi  sale  being  reserved  to  the  mer- 
its), and  the  frandilse  was  adjudicated  to  the 
St  Charles  Company.   It  may  be  remarked 
here  that  the  case  was  afterwards  tried  upon 
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Its  zneritSi  there  wai  judgment  In  the  conct 
a  qua  to  tbe  ^fect  that  tbe  sale  was  Invalid, 
an  appeal  ma  taken,  and  .the  Judgment  ap- 
pealed from  ia  rerersed  in  an  opinion  tibia 
day  banded  down.  29  South.  806. 

In  the  meantime  a  demand  bad  arisen  for 
Uie  repaying  of  that  part  of  Oanal  street 
npon  which  the  congestion  ezfsta;  and  It  was 
desirable,  from  comdderatlons  of  both  eccmo- 
my  and  conyenioice,  that  any  rearrangement 
of  the  tracks  which  was  to  take  place  should 
be  accomplldied  at  once,  and  before  the  lay- 
ing ai  tbe  new  pavonent    The  effbrte  to 
bring  about  some  sort  of  an  agreement  upon 
the  subject  became,  therefore,  if  possible, 
more  earnest  and  persistent;  and  finally.  In 
B^ttember.  1900,  an  ordinance  (No.  206.  New 
Gonncil  Serlaj)  was  adopted  amending  and 
re-mactlng  those  which  bad  preceded  up<m 
Hie  subject  of  the  rearrangement  ot  the 
trat^.  etc  end  dealing  with  the  disputed 
question  arising  out  of  the  proposed  change 
with  regard  to  the  operation  of  the  cars  of 
tb»  8t  Charles  Street  (Company  by  providing 
that  a  tiiird  rail  should  be  laid  to  meet  the 
dlffnence  in  gauge  requirements,  so  that  tbe 
St  Charles  Company  ml^it  be  able  to  nm 
its  cars  over  the  tracks  of  the  CarrolltMi 
Company,  but  that  no  cars  should  be  ao  mn 
until  tbe  question  of  the  validity  of  the  fran- 
chise dalmed  Iry  the  St  CSiarles  Company 
should  have  been  finally  determined  In  this 
court;  and.  In  the  event  of  its  being  deter- 
mined adversely  to  said  company,  that  said 
Qilrd  rail  should  be  token  up  at  the  expense 
of  said  company.    It  was  bdleved  by  the 
mayor  of  the  c!^  and  by  the  president  of  the 
St  Charles  Company  that  tUs  arrangement 
would  be  satisfactory  to,  and  would  be  acqui- 
esced in  by,  all  parties  In  Interest  And  this 
belief  proved  to  be  well  founded  as  to  all  of 
the  parUea  save  the  CarroUton  Company, 
shice  the  other  roads  op»atlng  cars  on  Canal 
street  signed  a  contract  accepting  the  ordi- 
nance according  to  Its  terms.  That  there 
was  scnne  reason  for  supposing  that  tbe  Car^ 
rollton  Company  would  pursue  the  same 
course   ajq^eara   from   certain  resolutions 
adopted  by  its  board  of  directors,  and  from 
a  letter  written  by  its  acting  president  to  the 
mayor  and  council  of  New  Orleans  in  June, 
18B0.    Later  on,   however,   the  company 
seems  to  have  decided  that  while  It  would, 
with  fun  reservation  of  its  rights  aa  against 
the  St.  Caiarles  Company,  co-operate  In  othw 
respects  In  %e  rearrangement  of  the  tracks, 
it  would  continue  to  oppose  the  laying  of  tbe 
third  raU;  and  It  noUfled  the  St  Charles 
CtHnpany  to  that  effect    The  dty  In  the 
meanwhile  had  contracted  for  the  paving, 
tnd  the  work  was  in  progress,  following  dose 
upon  the  rearrangement  of  tbe  trat^s,  and 
■  moving  In  tbe  'direction  of  the  river.  When 
St  Charles  street  yras  reached,  the  subject 
became  Interesting  to  the  St  Charles  Com- 
pany, fbr  the  reason  that  from  that  point  It 
vu  necessary  that  the  third  rail  should  be 


laid,  in  order  to  oiable  It  to  operate  its  cars 
as  provided  In  the  ordinance.  Wh^.  13iere- 
fore,  the  Carrollton  Company  had  rearranged 
lis  tracks  for  about  a  square  beyond  St. 
Charles  street  and  the  paving  contractor  had 
given  notice  that  be  was  reedy  to  follow 
with  the  paving,  the  St  Charles  Company 
began  the  work  of  putting  in  tbe  third  rail 
But  this  work  was  not  allowed  to  proceed 
very  tar.  The  employes  of  the  Carrollton 
Company  appeared  and  jdaced  themselves  in 
the  way.  Thereupon  tbe  prudent  of  tbe  St 
Charles  Company  appealed  to  the  mayor, 
and  the  mayor  ordered  the  dilef  of  pc^lce  to 
preserve  the  peace,  which  that  officer  accom- 
[dlshed  by  warning  the  Carroll^  Company's 
employes  against  further  obstructing  the 
work,ln  wblch  the  St  Charles  G(nnpany  was 
engaged.  This  occurred  vptm  the  night  of 
January  28d,  between  8  and  10  o'<AoA.  Up- 
on the  following  day  the  Carrollton  Company 
filed  a  supplemental  petition  ta  its  pending 
suit  against  tlie  dty  and  the  St  Cbarles  Com- 
pany, setting  up  absolute  and  exclusive  own- 
ership in  the  roadbeds  and  tra(A:s  upon  and 
In  ccomectlon  with  which  the  third  rail  was 
being  laid;  aBeging  that  the  ordinance  au- 
thozhslng  the  sale  of  the  frandilse  to  rhn  cars 
over  said  tracks  from  St  Cbarles  street  to 
the  ferry  landing,  and  the  sale  of  sutih  fran- 
chise to  the  said  St  Charles  Company,  were 
void,  and  praying  for  an  Injanctlon  and  for 
Jud^ent  decreeing  tbe  nullity  of  said  ordi- 
nance and  sale,  etc.  After  a  hearing  upon  a 
role  nisi  a  preliminary  InJunctlMi  was  Issued 
as  prayed  for,  enjoining  and  restraining  tbe 
dty  of  New  Orleans  and  the  St  Charles  Com- 
pany "trota  interfering  by  force  wllh  tibe  use, 
possession,  and  enjoyment  by  plaintiff  •  •  • 
of  its  tracks,  roadbed,  rii^t  ot  way,  and  fran- 
chises on  Canal  street  from  Dryades  to  Lib- 
erty Place,  in  tbis  dty,  and  fnHU  continuing 
in  *  *  *  unlawful  possesslcm,  through  the 
medium  of  tbe  police,  of  all  that  pmrtion  of 
the  idalntUFs  track  on  Canal  street  between 
St  Charles  and  Camp  streets,  in  ttls  dty.  and 

•  •  •  from  enfordng  •  •  •  Ordinan- 
ces No.  16,254  •  •  •  and  the  amend- 
mente   thereto,   and   Ordinance   Na  206 

•  •    •    and   the  amendments  thereto, 

•  •  •  ai^  from  •  •  •  attempting  to 
exercise  any  of  the  rights,  privileges,  or  ben- 
efits •  •  •  attempted  to  be  conferred  by 
virtue  of  the  alleged  adjudication  at  tbe 
franddse  under  (^^nanoe  16,800,  •  •  • 
and  consummated  by  the  contract  between 
the  dty  and  the  St  Charles  •  •  •  Com- 
pany, and  particularly  enjoining  the  St 
Charles  Company  from  ^erdslng  any  rights 
or  privileges  over  said  Carn^Uton  •  »  • 
Company's  tracks  on  Ohnal  street  from  St 
Charles  strpet  to  Liberty  Place,  •  •  • 
and  from  laying  a  third  rail  thereon,  as  au- 
thorized by  said  frandilse,"  etc.  Thereuimn 
the  dty  and  the  St  Cliarles  Company  moved 
that  said  injunctl<m  be  dissolved  on  bond  as 
to  the  St  Charles  Company,  and,  und«-  the 
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statute,  without  bond  as  to  the  city,  which 
motion  having  been  denied,  the  pnient  ap- 
plication was  made  to  this  court 

In  th^r  petition  the  relators  set  forth  the 
various  proceedings  as  hereinbefore  describ- 
ed, Including  the  Issuance  of  the  Injunction, 
and  aver  that  the  eCCect  of  said  Injunction  Is 
to  stop  all  paving  on  the  neutral  ground  of 
Canal  street,  from  a  point  between  Camp 
and  St  Charles  streets  and  the  river,  and 
that  said  work  Is  one  of  great  public  Impor- 
tance and  necessity,  which  Is  being  prose- 
cuted by  the  city  government  In  the  exercise 
of  the  authority  and  discretion  confided  to  It 
by  law.  They  further  aver  that  no  attempt 
was  made  to  prove  that  the  CarroUton  Com- 
pany would  suffer  any  pecuniary  Injury  by 
the  laying  of  the  third  rail;  that  it  was  prov- 
en, and  not  denied,  that  the  only  Interference 
with  the  property  of  said  company  consisted 
in  the  laying  of  said  rail  In  conformity  to 
the  provisions  of  the  rearrangement  ordi- 
nances; that  the  CarroUton  Company  had 
consented  to  all  the  work  required  under 
said  ordinances,  and  had  co-operated  In  or- 
dering and  putting  the  same  In,  with  the  ex- 
ception of  said  third  rail,  against  the  use  of 
which,  alone,  by  the  St  Charles  Company,  It 
protested;  that  relators  have  a  right  to  bond 
said  Injunction,  and  that  they  made  applica- 
tion for  permission  to  do  so,  which  was  re- 
fused; and  that  such  refusal  was  arbitrary 
and  illegal.  And  relators  further  aver  that 
the  CarroUton  Company,  by  deferring  action 
untU  It  was  supposed  that  the  exigency  of 
the  paving  work  would  constrain  the  relators 
to  forego  their  rights,  indicates  an  Intention 
illegally  to  embarrass  and  disregard  public 
rights,  and  that  said  Injunction  Is  an  inter- 
ference by  the  court  with  the  action  of  a  co- 
ordinate bmnch  of  the  government,  acting 
in  the  exercise  of  the  police  power  and  for 
the  convenience  and  safety  of  the  citizens  of 
New  Orleans;  and  they  pray  for  a  man- 
damus, etc. 

To  this  petition  the  respondent  Judge 
makes  answer  and  return  as  follows,  to  wit: 
"(1)  That  the  petition  herein  filed  does  not 
accurately  and  correctly  set  forth  the  facts 
alleged  and  established,  nor  the  grounds  of 
complaint  of  the  New  Orleans  &  CarroUton 
Ballroad  Company,  set  out  In  Its  petition  and 
supplemental  petition,  upon  which  this  re- 
spondent acted;  and,  that  the  court  may  be 
more  fully  Informed  thereon,  respondent  an- 
nexes to  his  answer  the  record  of  said  cases, 
showing  the  pleadings,  also  the  evidence  and 
doctiments  filed.  (2)  That  respondent  found 
at  the  hearing  of  the  rule  nisi,  and  so  held: 
That  the  complaint  of  the  plaintiff,  the  New 
Orleans  &  CarroUton  Railroad  Company,  waa 
well  foimded  In  fact  and  in  law.  That  the 
r^ator  the  St  Charles  Street  Railroad  Com- 
pany had  taken  forcible  possession  on  the 
night  of  Wednesday,  January  23.  1901.  of 
the  roadbed,  cross-ties,  and  tracks  of  the  New 
Orleans  &  CarroUton  Railroad  Company  on 
Canal  street  between  St  Chariea  and  Camp 


streets,  in  New  Orleans.  That  said  St. 
Charles  Street  Railroad  Company  was  aided 
and  actively  assisted  In  so  doing  by  the  diief 
of  police  of  New' Orleans,  and  poUce  offices 
acting  in  his  presence  and  under  his  oiilen. 
That  the  agents  and  employes  of  the  said 
New  Orleans  &  CarroUton  Railroad  Company 
there  present  and  engaged  In  preparing  the 
tracks  for  paving,  then  and  there  being  done, 
were  driven  from  the  prcqwrty  by  the  chief 
of  police  under  threat  of  arrest  and  impris- 
onment. That  the  property  thus  taken  by 
the  police  from  the  CarroUton  road  and  de- 
livered to  the  St  Charles  road  was  the  prop- 
erty of  the  former  company,  and  In  no  wise 
the  property  of  the  latter,  who  had  no  right 
title,  or  ownership  therein.  That  acting  un- 
der police  protection,  the  St  Charles  Street 
Company  proceeded  to  remove  certain  tie 
rods  from  the  rails  of  the  track,  and  attach- 
ed other  tie  rods  thereto,  and  laid  another 
or  third  raU  upon  tbe  cross-ties  of  the  Car- 
roUton Company  and  alongside  at  the  trac^, 
connecting  the  same  by  spikes  to  the  cross- 
ties  of  the  latter  company,  and  by  bolts  and 
other  appliances  to  the  third  rail;  the  whole 
being  done  during  the  night  ot  January  23d. 
That  no  previous  legal  proceeding  had  been 
taken  by  the  St.  Charles  Street  Railroad  Com- 
pany to  devest  the  ownership  of  the  New  Or- 
leans &  CarroUton  Railroad  Comi>any  In  the 
property,  or  to  enforce  at  law  any  right 
which  the  former  corporation  might  have, 
or  claim  to  have,  over,  in,  or  upon  said  track, 
cross-ties,  roadbed,  and  rails  of  the  latter 
company;  nor  had  said  St  Charles  Street 
Railroad  Company  made  previous  payment 
for  the  material  and  property  thus  appropri- 
ated. That  the  New  Orleans  &  CarroUton 
Railroad  had  never  acquiesced  in  the  rear- 
rangement ordinances  or  In  the  franchise  or- 
dinances referred  to  In  the  original  and  sup- 
plemental petitions;  nor  had  it  In  any  way 
acknowledged  o>r  recognized  or  acquiesced  In 
any  act  ordinance,  or  law  of  the  city  of  New 
Orleans  conferring  rights  on  the  St.  Charles 
Street  Company  on,  In,  or  to  said  property  of 
the  CarroUton  Company,  or  In  and  to  the 
franchise  and  right  of  way  over  the  lattcr's 
tracks  from  St  Charles  street  to  Liberty 
Place;  thence  to  the  ferry  landing  at  the 
head  of  Canal  street.  That  the  chief  of  police 
was  not  acting  on  the  orders  or  within  the 
scope  of  the  authority  given  him  by  law,  or 
by  the  mayor  of  New  Orleans.  That  the  lat- 
ter disclaimed,  on  the  witness  stand,  having 
given  any  orders  or  authority  to  the  chief  of 
police  authorizing  him  to  proceed  In  the  man- 
ner described.  That  respondent  held,  and 
now  alleges,  that  the  act  of  the  chief  of  po- 
lice and  the  St  Charles  Street  Company  in 
the  premises  was  a  trespass  upon  the  rights 
and  property  of  the  CarroUton  Railroad  Com- 
pany, and  utterly  without  warrant  or  authori- 
ty In  law,  and  was  an  unauthorized  seiziu-e 
and  taking  of  the  private  property  of  the 
CarroUton  Railroad  Company  without  pre- 
vious payment  therefor,  and  was  a  nsurpa- 
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dim  and  wxwig  to  private  rlgbta  oi  property, 
which  coold  not  he  Jutlfled  by  any  cooBldeni- 
tloo  of  benefit  to  the  public  or  to  the  St 
Charles  Street  Ballroad  Company.  ^  That 
the  CarroUton  Balli-oad  Company  acted 
prunptly,  asd  as  sochi  as  It  was  ascertained 
that  the  8t  Charles  Street  Company  Intend- 
ed to  exercise  the  right  claimed  under  the  or- 
dinances, to  lay  and  use  the  third  rail  In  ques- 
tion. That  the  writ  of  injunction  does  not 
Interfere  In  any  manner  with  the  paving  of 
Canal  street,  which  can  and  >botUd  pioceed 
without  Interruption  or  delay,  and  without 
the  laying  of  the  third  rail;  the  only  effect 
being  that.  If  this  court  should  hereafter 
maintain  the  franchise  in  favor  of  the  St 
Charles  Street  road,  the  cost  of  laying  the 
third  call  will  be  increased  by  about  93,000, 
for  which  cost  and  damages  the  relator  will 
be  protected  by  the  bond  which  the  respond- 
ent has  required  the  plaintiff  to  give  before 
the  Injunction  may  Issue.  That  the  rail  In 
question,  whenever  laid,  wiU  be  laid  on  the 
upper  and  lower  aide  portions  of  the  neutral 
ground  on  Canal  street  and  will  disturb  the 
same  only  In  a  very  limited  space;  and  it 
was  established  that  the  paving  can  be  push- 
ed on  without  any  reason  tor  delay,  whetlier 
the  third  raU  Is  or  Is  not  laid  down,  and 
there  Is  no  public  necessity  for  laying  same 
pending  Judicial  inquiry  Into  the  rights  of 
the  parties  In  the  prmises.  (4)  That  the 
rearrangement  ordinances  of  the  c\ty  of  New 
Orleans  were.attaclced  by  the  Carrollton  Sail- 
road  Company  in  its  original  and  supplement- 
al petitions,  npon  the  ground  that  the  grant 
therein  conferred  upon  the  St.  Charles  Street 
Railroad  Company,  of  a  right  of  way  on 
Canal  street  from  Bt  Charles  street  to  Uie 
ferry  landing,  was  not  germane  to  the  sub- 
ject-matter BBd  was  contrary  to  the  declared 
objects  and  purposes  of  the  (Kdinanees;  was 
a  violation  of  the  ttty  charter,  which  re- 
quires the  sdling  of  such  franchises,  after 
advertisement  at  auction,  to  the  highest  bid- 
der; was  a  valuable  finnchlse,  which  would 
have  realised  a  good  price  under  oompetltlon; 
and  was  palpaldy  an  attempt  to  give,  wltth 
out  oondderation,  to  said  St  Charles  Street 
Railroad  Company  a  valuable  and  exclusive 
franchise  not  granted  in  said  ordinanca  to 
the  competitors  of  said  railroad  company,  and 
Joint  occupants  of  the  Canal  street  bmdUi 
That  on  the  face  of  the  papers,  said  conten- 
tions seem  to  be  sound,  and  make  out  a  prima 
facie  case  In  favor  of  said  plaintiff  In  injunc- 
tioo.  Q5)  That  the  franchise  under  Ordi- 
nance Mo;  16,809,  A.  B..  of  the  dty  of  New 
Orleans,  and  the  contracts  therenndw  in  fa- 
vor of  the  Bt  Charles  Street  Railroad  Com- 
pany, are  also  attacked  by  the  New  Orleans 
&  Canollton  Railroad  Company,  <hl  grounds 
less  extensive^  but  substantially  the  same,  as 
those  urged  in  the  case  of  Dare  ft  Johnsm  v. 
St  Charles  Street  Railroad;  and  Inasmuch  as 
respondent  decided  said  suit  against  the  St 
Charles  railroad,  and  said  Judgment  has  not 
yet  been  reviewed  1^  this  court  and  Inas- 
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much  as  respondent  has  heard  nothing  to 
cause  him  to  change  bis  mind  iqion  the  mer- 
its of  the  controversy,  or  to  throw  doubt 
upon  the  correctness  of  his  decision,  respond- 
ent was  bound  in  law  and  owseienoe  to  hold 
tiiat  the  said  company  had  no  valid,  snbslst- 
ing  franchise  rights  In  and  VQoa  Canal  street 
from  St  Charles  street  to  the  terry  landing. 
(6)  That  having  reached  the  conclusion  that 
the  plaintiff,  the  New  Orleans  &  Carrolltim 
Railroad  Company,  had  been  wrongfully  and 
forcibly  dispossessed  of  Its  private  proper^ 
without  previous  compensation  or  due  process 
of  law,  and  that  the  defendant  the  St 
Charles  Street  Company  had  been  wrong- 
fully and  forcibly  placed  In  possession  there- 
of without  title  or  ownecah^  therein  or  right 
of  possession  thereto,  and  that  the  narrangii- 
ment  ordinances  and  fram^lse  ordinance  and 
contracts  aforesaid  w«re  mvalld  and  gave  no 
warrant  In  law  for  the  wrongful  action  of  the 
police  authorities  and  tbe  St  Charln  Street 
Ballroad  Company,  reqiwndait  ordered  the 
issuance  ot  the  injunction  complained  of.  (7) 
That  having  so  found  and  decided.  reqKmd- 
ent  ctmsidered  that  the  acts  so  prohiUted 
were  such  as  to  work  the  plaintlfl  in  injunc- 
tion Irreparable  injury,  and  reopondent  re- 
fused to  permit  tiie  writ  to  be  bonded,  hold- 
ing the  action  Jostifled  under  the  facts*  and 
the  interpretation  of  the  statute  In  State  v. 
SomervUle  (Ia.)  28  South.  077,  and  other 
cases  on  tbe  same  subject-matter.  That  re- 
Qtondent  believes  that  In  so  acting  he  has 
properly  exercised  the  discretkm  vested  in 
him  by  law.  Whwefore  respondent  snlnnits 
tbe  said  action  and  refusal  to  this  honorable 
court  and,  tor  the  reasons  above  given,  prays 
that  the  preliminary  wders  herein  Issued  may 
be  revoked  and  recalled,  and  the  writ  of 
mandamus  refused,  and  for  all  general  and 
equitable  relief.** 

It  seems  to  us,  from  this  return,  taken  in 
connection  vrlth  the  reasons  given  for  Issu- 
ing tbe  injunction  (which  are  In  tbe  record 
as  part  of  the  retiun),  and  with  the  Injunc- 
tion itself,  Uiat  the  judge  a  quo  has  pro- 
ceeded upon  the  theory  that  tbe  right  of  tlie 
relators  to  have  such  injunction  dissolved 
la  dependent  upon  the  detaminatlon  of  eltha 
of  two  questions:  (1)  As  to  the  validity  of 
the  franchise  said  to  have  been  acquired  by 
the  St.  Charles  Company  to  operate  Its  cars 
upon  Canal  street  between  St  Charles  street 
and  the  ferry  landing;  and  (2)  as  to  the  right 
of  said  company,  under  and  by  virtue  of  said 
franchise,  to  make  use  of  the  roadbeds,  ties, 
and  ralla  which  had  been  prepared  and  laid 
at  the  expense  of  tbe  CsrroUton  Company. 
As  to  the  first  of  these  questions,  it  appears 
that  he  had  already  decided,  in  another  case, 
that  no  valid  franchise  had  been  granted; 
and,  giving  the  plaintiff  in  Injunction  the 
beiwflt  ot  that  decision,  he  says.  In  effect 
to  the  d^endants:  "X  have  heretofore  decid- 
ed that  no  valid  franchise  to  operate  cars 
on  Canal  street  between  St  Charles  street 
and  the  ferry  landing  has  been  gpmted  to 
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the  St  Charles  Company.  You  are  now  at- 
tempting, nerertbeless,  to  exercise  that  fran- 
chise, ana  the  effect  of  the  Injunction  of 
which  you  complain  Is  to  restrain  you  from 
doing  so,  I  have  found  no  reason,  how- 
ever, to  change  my  mind;  and,  holding  now, 
as  I  have  done  heretofore,  that  no  such  fran- 
chise exists,  I  cannot  permit  you,  by  dissolv- 
ing the  injunction  on  bond,  to  do  something 
which  the  law  does  not  authorize." 

Pretermitting  the  qnestlon  whether  the 
defendants  in  injtmctlon  are  attempting  to 
exercise  the  franchise  In  question,  and  as- 
suming, for  the  purposes  of  the  present  ques- 
tion, that  they  are  so  attempting,  the  view 
taken  by  our  learned  Brother  seems  to  in- 
volve a  decision  of  the  case  upon  the  merits, 
but  without  a  hearing  on  the  merits.  Of 
course,  If  the  decision  in  Johnson  &  Dare  v. 
The  City  et  al.  is  conclusive  upon  the  parties 
now  before  the  court,  It  may  be  said,  from  the 
point  of  view  from  which  we  are  now  con- 
sidering the  matter,  that  It  was  properly  ap- 
plied; but  supposing  that  the  suit  of  one  tax- 
payer, suing  for  himself  and  others  similarly 
situated,  constitutes  lis  pendens  as  to  a  suit 
against  the  same  parties  on  the  same  cause 
of  action  by  another  taxpayer,  yet,  If  the 
plaintiff  Is  allowed  to  go  on  with  the  second 
suit,  it  can  hardly  at  the  same  time  be  held 
that  the  defendants  are  so  bound  the  pen- 
dency of  the  first  as  not  to  be  entitled  to  be 
lieard  upon  the  merits  of  the  second.  And  if 
file  rdators,  as  defendants  in  the  court  a  qua* 
were  entitled  to  be  beard  upon  the  merits 
of  the  question  of  franchise  vel  non,  then 
the  only  thing  properly  before  the  court  on 
the  motl(Hi  to  dissolve  the  Injunction  on  bond 
was  whether  such  dissolution  would  work  Ir- 
reparable Injury  to  the  plaintiff  In  Injunction, 
and  the  fact  that  in  another  case  the  re- 
spondent had  dedded  that  there  was  no  valid 
franchise  was  Irrelevant  and  insufflcleut  as  a 
reason  for  denying  such  motion.  But  It 
abundantly  appears  from  the  record  that 
the  ordinance  (No.  20R,  New  Council  Series) 
under  the  authority  of  which  it  is  proposed 
to  lay  the  third  rail  was  adopted  for  the  ex- 
press purpose  of  avoiding  the  difficulties 
wblcb  appeared  to  stand  In  the  way  of  any 
attempt  to  countenance  the  existence  of  the 
franchise  in  dispute.  The  situation  was  as 
foUowa:  The  dty  found  the  middle  of  Canal 
street  covered  with  car  tracks  of  a  certain 
gauge,  and  considered  it  advisable  that  they 
should  be  rearranged,  and  that  the  street  at 
the  same  time  should  be  paved.  There  was 
(me  railroad  company,  however,  with  cars  of 
a  wider  gauge,  which  claimed'  the  right  to 
operate  tbem  witiiin  the  territory  In  question, 
and  to  which  the  city  had  undertaken  to  con- 
cede that  right;  bat  the  matter  had  become 
the  subject  of  a  litigation,  the  duration  of 
which  was  nnoertaln,  and  in  the  meanwhile 
further  action  In  the  matter  ot  the  paving 
waa  mspended.  for  the  reascn  tSiat,  If  the 
pavement  should  be  laid  with  no  proTlalim  for 
the  wide-gauge  can,  there  was  tbe  posalbUilT 


of  the  public  being  subjected  to  the  Incon- 
venience, and  the  parties  in  interest  to  the 
expeuse,  of  tearing  it  up  again  in  order  to 
make  such  provision,  whereas.  If  the  neces- 
sary third  rail  sJiould  be  laid  before  or  in 
connection  with  ttie  paving,  it  was  considered 
that,  In  the  event  of  its  being  held  that  no 
franchise  to  operate  the  wide-gauge  cars  bad 
been  legally  granted.  It  would  be  less  ex- 
pensive and  less  Inconvenient  to  remove  the 
rail  thah  It  would  be.  In  the  other  case,  to 
lay  it  The  whole  purpose  of  Ordinance  No. 
206,  therefore,  was  to  waive  the  question  of 
the  validity  of  the  franchise  to  operate  cars 
as  claimed  by  the  St,  Charles  Company,  in 
order  that  the  paving  might  not  be  retarded. 
The  case  would  not  have  been  materially 
different  if  the  question  of  the  rlgbt  to  oper- 
ate wide-gauge  cars  within  the  disputed  ter- 
ritory had  never  been  raised  and  had  not 
been  p«idlng  at  all;  but  the  dty,  in  view  of 
the  fact  that  a  company  operating  them  else- 
where might  at  some  future  time  acquire  that 
right,  had  chosen  to  prepare  the  street  for 
it  in  advance.  And  that  ttila  was  the  un- 
derstanding was  apparent  not  only  from  the 
language  of  the  ordinance,  wbl(di  disctaims 
any  purpose  to  grant  a  franchise,  or  to  pre- 
judge the  question  of  the  validity  of  sach 
grant,  by  providing  that  the  rail  to  be  laid 
shall  not  be  used  until  the  question  Is  so 
decided,  and  that  in  the  event  of  a  deci- 
sion by  this  court  adverse  to  the  validity 
of  the  franchise  claimed  tty  the  St  Charles 
Company,  said  rail  shall  be  taken  up,  but 
also  from  the  conduct  of  the  parties^  since 
the  CarroUton  Company,  althotigh  opposing 
the  laying  of  the  third  rail,  has  co-oi>erated 
in  the  other  work,  whldi  can  be  used  only  in 
the  event  that  such  third  rail  Is  laid. 

It  will  be  observed,  also,  that,  while  the 
injunction  Is  directed  to  the  dty  of  New  Or- 
leans as  well  as  to  tiie  St.  Charles  Com- 
pany, the  rights  and  obligations  of  the  mu- 
nicipal corporation  with  respect  to  the  ad- 
ministration of  its  prlndpal  thoroughfare  do 
not  seem  to  have  been  taken  into  account. 
It  is  nevertheless  the  law,  as  we  understaod 
it  and  It  has  been  ao  declared  in  terms  by 
this  court  that  IJie  streets  of  New  Orleans 
are  the  common  properly  of  all  the  inhabit- 
ants of  the  city,  and  are  bield  by  the  cor- 
poration  In  trust  for  tiielr  use  and  benefit; 
that  the  corporation  is  without  power  to 
alienate  the  soil,  or  to  sell  or  grant  the  ex- 
duslve  use  of  such  street,  but  that  it  is  au- 
thorized and  required  to  regulate  sudh  use. 
and  cannot  devest  Itself  of  that  authority 
and  obligation,  which  Is  part  of  the  police 
power  and  is  inalienable;  and,  tortber,  that 
the  corporation  has  tiie  spedflc  authority  to 
compel  all  lines  of  railway  operating  Tqwn 
the  same  street  to  make  use '  of  tiie  same 
track,  and  had  such  authoi^ty  before  ^Ett 
Garrollton  Company  acquired  the  right  to  op- 
erate its  cats  on  Canal  street  Act  No.  20  of 
1SS2,  I  8;  Vew  Orleans  City  ft  L.  R.  Co.  t. 
City  of  New  Orieans.  M  LL^Lnn.  74&  U 
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SouttL  77;  Kew  Orieens  A  0.  B.  Co.  Oa- 
nal  &  G.  B.  Ca,  47  Ul  Ann.  470.  17  Sontii. 
834.  It  tf^wg,  tberefon,  tbat  no  rallwo? 
conopany  can  be  tlw  attBolnto  owner  ot  a  road- 
bed and  timcik  establlahed  In  a  steeet  In  New 
Orleans,  bnt  that  aocb  ownership  Is  qualified 
by  fact  tliat  the  ownership  of  the  soli 
<tf  the  atreet  la  vested  in  the  pabllc,  and  the 
authority  to  admlnlstw  and  revnlate  the  use 
of  the  street  la  rested  inallenatdy  In  the 
monlclpal  corporation. 

Of  the  two  qaeatioDfl,  therefore,  upon  the 
dedalon  of  whldi  is  predicated  the  recogni- 
tion oi  a  right  In  the  Camrilton  Company  to 
the  lajnnctton.  and  the  denial  of  the  right 
ot  the  dty  and  of  the  8t  caiarlea  Oompany 
to  release  mch  ta^nnetion  on  Ixmd,  the  first 
(L  e.  the  qnestion  ct  the  validltr  of  the 
grant  to  His  8t  Charlea  Obnqiany  of  the 
franchise  to  operate  Its  cars  on  Canal  street 
between  St  Charles  street  and  the  ferrjr  | 
UndlniO  la  not  In  this  case;  and  the  second 
(1.  e.  the  qnestion  of  the  rl^t  of  the  St. 
CharlsB  C(»npany  to  lay  a  third  rail  ontslde 
of  the  trade  of  the  Carrollttm  Company  apon 
ties  laid  Ixj  aaid  compuiy,  and  to  attach  the 
same  to  fbe  ralla  laid  by  the  said  company, 
without  previonB  expropriation  or  compensa- 
tloD)  is  not  In  the  case  except  aa  an  Issne  be- 
tween the  Cam^ton  Company  and  the  dty,  ; 
tince  the  St  Charles  Company  Is  not  as-  | 
munlng  to  lay  snch  rail  1^  virtne  ot  the  j 
franchise  ordinance,  but  by  vlrtae  of  the  re-  i 
arrangement  ordinance,  which  was  adopted  ! 
by  the  city  In  the  exei-dse  of  Its  police  as  well  ' 
as  Its  admlnistratlTe  power.  The  final  qnes-  ] 
tlon  to  be  determined,  then,  la  whether,  upon  j 
the  facts  aa  xwesented,  the  rights  and  obll-  I 
gattcHu  ot  tlie  of  New  Orleans  In  the  | 
mattw  of  the  administration  and  regulation 
of  Its  main  UKMroughfare  dominate,  at  wheth- 
er th^r  are  subordinate  to,  the  rights  as- 
serted by  the  Carrollton  Company  with  re- 
flect to  so  much  of  snch  thorongbAue  aa  Is 
OGCopied  by  the  roadbeds  and  tracks  of  tiiat 
company.  In  considering  this  question  we 
Sud,  for  the  reason,  mainly,  that  we  apivoadi 
It  from  a  dlflwent  point  of  view,  that  we  are 
not  altogether  In  accord  with  the  rec^iond- 
ent  as  to  certain  qnestlons,  some  of  tliem  of 
mixed  law  and  tact  and  othera  of  fact  which 
are  importani  to  the  result  Thus  the  re- 
spondent says  that  the  "St  Charies  *•  •  • 
OtoDpeny  had  taken  forcible  possession  on  tbe 
Qight  of  Wednesday  JTannary  28. 1901,  ia  tbe 
roadbed,  cross-tleB,  and  tra<to  of  the  Carroll- 
ton  ••  •  Company;  •  •  •  that  said 
St  Gbarles  •  •  •  Company  was  aided 
*  *  *  1^  tiie  chief  of  police  and  police  ot- 
flcns;  •  •  •  that  tbe  agoita  •  •  • 
of  the  •  •  •  OarroUt<m  •  •  •  Com- 
psny  there  itresent  and  engaged  in  preparing 
ttie  tracto  for  paTing  then  and  there  be- 
ing dme  were  drlvm  from  the  proper^,** 
etc.  Prom  our,  reading  of  the  record,  we 
CMJClude  that  the  Carrollton  Oompany  had 
completed  the  wcHic  of  relaying  at  least  one 
of  its  tracka  for  some  diatance  b^ond  St 


Obarles  street  and  that  between  8  and  10 
o'clock  at  night  the  St  Chades  Company,  act- 
ing imder  the  authority  of  the  dty  ordinance, 
began  the  work  of  putting  In  the  third  rail 
v^m  the  track  tbus  completed,  In  wder  that 
13ie  paving  contractor  mli^t  not  be  delayed; 
the  neoessitT  for  the  cunpletloa  of  the  eu- 
tire  work  of  rearran^ng  tracka  and  paving 
being  couBldOTed  very  urgent  on  account  of 
the  great  Inconvenience,  and  pwhaps  danger, 
whidi  Is  likely  to  result  from  leaving  so  cen- 
tral a  atreet  torn  up  and  uiqiaved  during  the 
approaching  carnival.  We  do  not  find  that 
when  the  employes  of  the  St  Charlea  Com- 
pany began  their  work  Uiere  were  any  of  the 
employte  of  the  Carrollton  Cnnpany  on  the 
track  where  the  work  was  begun,  and  hence 
the  employte  of  tbe  St  Cbarles  Company 
used  no  force,  and  did  not  drive  the  em- 
ph^te  of  the  Cam^ton  Company  from  the 
prt^ier^.  Upon  the  other  hand,  we  under- 
stand that  when  the  emptoyte  of  the  8t 
Cbaries  Company  began  their  work  the  em- 
ployee of  the  Carrollton  Company  almost  Im- 
mediately obslxncted  them;  that  the  presi- 
dent of  the  St  Charles  Company  then  ap- 
pealed to  the  maymr,  who  dlredied  the  chief 
of  police  to  preserve  the  pence,  and  that  the 
latter  offlcet  ardeied  the  employes  of  the 
Carrollton  Company  to  get  out  of  the  way 
and  cease  thdr  obstruction.  And  It  is  In 
the  light  of  this  state  ot  facte  that  we  must 
oonsldCT  the  charge  that  the  St  Cbarles  Com- 
pany, aided  by  the  p^ce,  took  f<HrdUe  pos- 
session of  the  roadbeds,  cross-ties  and  tracks 
<tf  the  Oarrollbm  Oompany.  In  a  certain 
sense,  no  doubt  it  la  true  that  while  the  em- 
ployee of  the  St  Charles  Company  were  en- 
gaged in  putting  a  third  rail  outside  of  the 
trade  of  the  Carrollton  Company,  they  were 
in  possession  of  the  roadbed  and  track  of 
the  Carrollton  Company;  but  it  must  be  re- 
membered tiiat  the  roadbed  and  tnuft  In 
question  form  part  of  the  middle  of  the  main 
street  of  the  dty  of  New  Orleans,  and  that 
the  employes  of  the  St  Qharies  Company 
were  putting  down  the  rail  by  the  authority 
of  the  munldpal  corporation.  Their  posi- 
tion was  not  ve^  different  tbaelon,  from 
that  of  the  paving  cmtractor,  who  was  work- 
ing under  contract  with  the  dty,  but  who,  It 
may  be  aasumed,  tocA  possessltm  of  the  dif- 
ferent tracks,  end  possibly  filled  the  spaces 
between  the  ties  and  covered  ttie  roadbeds 
with  concrete  or  some  other  material,  but 
ot  whom  no  complaint  Is  made  ot  is  likely 
to  be  made,  for  the  reasrai  tliat  he  was  act- 
ing under  the  authority  of  the  dty;  and  the 
d^  baa  not  devested  herself,  and  cannot  de- 
vest herself.  1^  grante  to  railway  companlea 
or  otherwise^  ot  dther  the  authority  w  the 
o^gatlcm.  to  oontnd  the  coi^tton  of  her 
streetSi  It  then,  the  paving  omtract  had 
called  fOT  railroad  Iron,  Instead  of  the  ma- 
tsrlal  used.  It  is  dlflknlt  to  pucelve  upon 
what  ground  the  Carrollton  Company  could 
have  objected;  and,  if  no  objection  could 
have  been  successfidly  urged  In  snd)  case 
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against  the  pavliig  contractor,  tbeie  would  ap> 
pear  to  be  no  reason  wby  it  Bhould  be  sub* 
talned  when  the  dty,  through  some  other 
antiiorlEed  representatlTe,  undertakes  to  lay 
a  Blnele  rail  In  a  street  vhfch  she  might 
pave  with  rails  If  ib«  saw  fit  The  retnm  of 
the  respondent  states  "that  the  OarroIIton 
*   *   *  Company  acted  promptl^i  and  as 
soon  as  It  was  ascertained  that  the  St. 
Charles  *  •   •  Cojnpany  Intended  to  ec- 
ercise  Qie  right  claimed  nndw  the  ordi- 
nance, to  lay  and  use  -Uie  third  rail  In  ques- 
tlwL"  The  meaning  of  this  is  not  very  dear, 
Irat  the  record  shows  abaadantly  that  the 
Carrollton  Company  was  apprised  long  before 
the  night  of  the  23d  of  Janoary.  1901.  that  ■ 
the  Bt  Charles  Company  Intended  to  lay  the  i 
Hiltd  rail  when  the  work  of  rearranging  tbe 
tracks  reached  tbe  proper  point,  and  was  re- 
quested to  co-operate  with  tbe  Bt  Charles 
Company  In  the  matt«,  Imt  refnsed  to  do  so^ 
eltber  by  allowing  the  latter  company  to  con-  , 
tribute  to  the  expense  of  the  special  work  to 
be  pot  In,  or  otiiarwlse.  And  It  Is  al40  abnn*  i 
dantiy  established  Qiat  the  Bt  Charles  Com-  ' 
pany  did  not  Intend  to  operate  Its  cars  over  j 
the  disputed  territory,  or  make  use  of  the  i 
third  rail  put  In  by  it,  unless  and  until  tbe  ; 
right  to  do  so  Aonld  have  been  sustained  I 
by  tbB  judgment  of  this  court-  ' 
There  has  be«i  no  effort  to  show  that  any  [ 
pecnnlarr  damage  will  result  to  the  Oarroll-  ' 
ton  Company      the  dissolution  ot  the  In- 
Junctlcm,  and  we  are  unable  to  conceive  how  . 
any  such  damage  can  result.   It  is  dalmed 
that  to  permit  the  laying  of  the  third  rail 
in  question  will  be  to  permit  and  authorize 
an  Invasion  of  rights  and  a  trespass  upon  ' 
property.  Tbe  evidence  shows  tliat  the  rail 
is  to  be  laid  outside  of  the  track,  and  upon  ' 
the  projecting  ends  of  the  cross-ties  t^hicb 
support  the  RUlfl  constituting  the  track; 
that  In  order  to  lay  it  in  place  the  spikes  on 
the  outer  side  of  the  track  rail  sxe  drawn 
and  replaced  by  what  are  called  "filler 
Moifts,*'  being  blocks  of  cast  Iron  which  bold 
tbe  track  rail  and  the  third  rail  In  their  rel- 
ative positions;  and  that  the  tie  rods  (L  e. 
iron  rods  running  from  me  rail  to  another, 
to  assist  In  holding  them  In  position  and  In 
keeping  the  track  from  spreading^  are  to  be 
replaced  by  similar  rods,  which  are  long 
enough  to  run  through  all  three  rails.  This 
construction,  it  appears,  is  Identical  with  that 
adopted  by  the  Carrollton  Company  Itself  on 
Canal  street  between  St  Charles  and  Ba* 
ronne,  and  Is  not  the  subject  of  criticism;  the 
only  question  being  as  to  the  alleged  Inva- 
sion of  rl^t  and  trespasB  upon  property  at 
which  tbe  Carrollton  Company  claims  to  be 
the  owner.  We  have  already  seen,  however, 
that  the  Carrollton  Company  Is  nut  the  own- 
er of  the  soil  upon  whl<4i  its  track  rests,  and 
that  it  has  only  a  qualified  ownership  In  the 
ties,  rails,  etc.,  which  ctmsHtnte  Its  track. 
The  soil  is  part  of  the  street  the  title  to 
which  remains  In  the  public,  and  the  admin- 
istration of  which,  for  all  the  purposes  of  a 


street,  is  vested  In  tiie  municipal  corporation. 
The  track  laid  by  tbe  railway  company  was 
so  laid  upon  tbe  express  eondltkm  Uiat  the 
municipal  corporation,  having  no  power  to 
grant  to  a  private  cwiwratlcm  or  to  a  particu- 
lar p«wm  tbe  exclusive  use  at  any  part  ol 
the  street  should  have  the  rl^t  to  authorise 
the  use  of  said  tnuA  hf  otiwr  cKnpanles; 
th^  to  pay  their  proportioD  <tf  tbe  cost  of 
construction  and  nmlntenanoa.  It  Is  evident 
from  this  that  the  case,  as  presented,  bears 
bat  little  resemblance  to  that  of  State  ex  zeL 
Getting  V.  Bomervllle  (Ia.)  28  South.  977,  In 
wiildi  It  appeared  that  the  relator  was  the 
sole,  absolute,  and  undisputed  owner  of  land 
wblcb  was  about  to  be  taken  for  a  pubUc 
purpose  without  previous  comprasation.  In 
tbe  case  b^we.us  the  authority'of  tate  mu- 
nicipal corporation  to  administer  Canal  street 
and  to  control  Its  ctmdition  is  as  far  beyond 
dispute  as  was  the  title  of  relator  In  tbe 
CotUng  Case  to  Hie  land  wUdh  was  the  sub- 
ject of  that  litigation.  It  cannot  be  denied 
that  in  the  exercise  of  such  autlUMity  tiis 
dty,  while  bound  not  to  interfere  unreason- 
ably or  unnecesrarily  with  the  rallw^  com- 
I)any*8  use  and  enjoyment  of  its  roadbed  and 
track,  can  nevertheless  enter  upon  aaxA  road- 
bed and  trade,  as  It  can  enter  upon  any  oth- 
er part  of  the  street  and  deal  with  the  same 
as  public  interest  safety,  or  necessity  may 
require.  Tbe  question  which  immediately 
confRHite  us.  therefore,  Is  whether  tbe  par 
ticular  act  comiriained  of  is  within  Hie  scope 
of  the  authori^  mentioned;  tliat  la  to  say, 
whether  the  putting  down  of  the  third  rail 
in  the  manner  and  under  the  drcumstenoee 
dlsdosed,  is  to  be  regarded  as  an  act  done 
as  a  matter  of  puUic  interest,  saf^,  or  ne- 
ces^ty.  In  tbe  exerdse  of  the  poww  to  ad- 
minister tlie  streets  and  keep  fliem  In  order, 
and  without  unreasonaUy  or  unneceesarlly 
interfering  with  the  rights  granted  to  the 
railway  company.  And  this  questUm.  we 
think,  must  be  answered  In  tiieyafflrmativp. 
Absolutely  no  interference  with  tbe  .use  of  its 
tracks-  by  the  railway  company  results  from 
the  mere  laying  of  the  third  rail,  and  abso- 
lutely no  pecuniary  Injury  la  Inflicted.  The 
rail,  though  laid  upon  the  outAde  of  the 
tra^  of  the  company,  rests-  vpon  the  tloii 
which  support  tbe  track,  and  which  wen< 
placed  in  position  by  tiie  company,  bnt  thnt 
Is  an  acddent  of  the  dtuation.  Tbe  rights 
of  the  company  on  Canal  street  where  space 
is  measured  by  Incbes.  are  not  to  be  deter 
mined  by  any  rule  which  might  be  appUed  If 
Its  tracks  were  UUd  through  a  wilderness,  up 
on  a  right  of  way  of  the  usual  width.  We 
are  not  advised  that  It  Is  necessary,  consid- 
ering the  characteo*  of  the  paving  which' u 
being  done  by  the  dty,  that  cross-ties  should 
be  used,  and  stlU  less  that  it  Is  essential  thst 
they  should  project  beyond  the  rails  consti- 
tuting the  track.  We  are  not  therefore.  In 
a  position  to  hcAd  that  the  laying  ot  the 
third  rail  where  It  1«  proposed  to  lay  it  wlIL 
from  any  point  of  view,  ctu^lct  irith|tlie 
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rlgbtfl  granted  to  the  CarroUton  Company. 
As  to  the  other  matteifB,— the  subatltiitlon  of 
the  "filler  blocks"  for  spikes,  and  of  the  lony 
tie  rods  for  short  ones,— It  Is  enouyb  that  Its 
property  is  not  Injured,  and  that  the  Carroll- 
ton  Company  is  not  thereto  Interfered  with 
In  the  use  of  Its  tracks.  We  have  no  reason 
to  believe  that  there  la  or  can  be  anything  In 
the  grant  to  that  company  which  would  an- 
thortze  It  to  so  maintain  Its  tracks  as  un- 
necessarily to  obstruct  the  laying  of  others, 
and  we  are  of  opinion  that  it  would  be  a 
misapplication  of  a  valuable  principle  of 
law  to  hold  that  the  acts  In  question  con- 
stitute a  taking  of  private  pn^wrty  without 
compensation.  We  therefore  conclude  that 
the  alternative  writ  of  mandamus  herein  is- 
sued should  now  be  made  peremptory,  and  It 
la  ao  ordered. 

(105  La.) 

WOOD  et  al.  v.  SAIA  Y  FABBI6AS.  (No. 
12.015.) 

SALA  T  FABRIGAS  v.  WOOD  et  fll. 
(Supreme  Coart  of  Louisiana.    Feb.  S,  1900.) 

LEASB—DESCRIPTION— PROPERTY  CONVHTBD 
—BVICTION— WARRANTY— RHDUC- 
TION  IN  RENT. 

1.  A  name  rach  as  "ZSringue's  Landing  nndnr 
Nine-Mile  Point"  sufficiently  describes,  be- 
tween the  parties  to  an  agreement  of  lease,  the 
object  lesMd,  when  other  contracts  for  the 
same  thing  have  been  made  between  them,  or 
the  name  naa  come  to  designate  a  particular 
thing  in  the  commnnity. 

2.  A  lessee  of  property  known  as  "Z^ringue's 
Landing  under  Nine-Mile  Point"  having  got  in- 
to litigation  with  the  purchaser  of  the  planta- 
tion on  the  front  of  which  that  landing  la  situ- 
ated, the  oarties  compromised  by  continuing 
and  extenmng  the  lease,  with  full  warranty. 
During  the  litigation  and  negotiations  for  com- 
promise, there  navinz  been  no  suggestion  of  a 
change  in  the  thing  leatied,  the  lessee  will  not 
be  concluded  hy  having  inadTtotently  signed  an 
act  of  lease  in  which  an  vpper  boandary  is  giv- 
en to  the  landing  which  cuts  ofF  the  most  valu- 
able portion  of  the  same,  which  the  lessor  had 
sold  to  a  third  person.  Upon  being  sued  on  his 
notes,  the  lessee  has  the  right  to  show  eviction 
from  such  portion,  and  to  claim  a  reduction  of 
rent. 

3.  He  who  possesses  a  thing  belonging  to 
another  may  let  it  to  another,  and  warrants  the 
enjt^ment  of  it  against  the  claim  of  the  own- 
er. Rev.  Ot.  Code,  arte.  2681.  20S2.  Though 
the  lessee,  if  aware  that  the  thing  belonged  to 
another,  or  of  the  danger  of  eviction,  can  re> 
cover  no  damages,  he  is  entitled  to  reduction  of 
rent  for  eviction  from  part  of  the  property. 

On  Rehearing. 

'  A  reconsideration  of  this  case  confirms  the 
conviction  that  the  appellees  were  not  aware 
when  they  leased  the  Zfiringue  Innding  under 
Nine-Mile  Point  from  Pablo  Sala  that  their 
lessor  had  parted  with  the  ownership  of  a  large 
proportion  of  that  part  of  the  river  front  of  the 
Z^riogne  plantatiou  which  was  suitable  as  a 
safe  harbor  and  landing,  and  that  they  were  In 
no  wise  to  blame  for  their  lenorance.  The  ap- 
pdlees  were  therefore  entitled  to  a  reduction 
In  the  rent  and  there  is  no  error  in  the  propor- 
tion as  heretofore  fixed. 

Blancbard,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  IhimiaB  C.  W.  ElUs,  Jadse. 


Actions  by  B.  D.  Wood  A  Bom  against 
Doila  Maria  Sala  y  Fabrigas,  and  by  Dofia 
Maria  Sala  y  Fabrigas  against  B.  D.  Wood 
&  Sons.  The  cases  were  consolidated.  Judg- 
ment for  Wood  &  Sons,  and  Dofia  Maria 
Sala  7  Fabrigas  appeals.  Affirmed. 

Henry  Denis,  for  appellant  Rice  A  Mont- 
gomery and  William  Qrant  for  appellees. 

NICHOLLS,  C.  J.  The  plaintiffs  allege: 
That  on  October  3,  1890,  they  leased,  under 
an  act,  duly  recorded,  from  Fortune  Z6- 
rlngue  and  others,  the  landing  and  river 
bank  of  the  MtsBlssippl  river  known  as  the 
"Z^rlngue  Landing  under  Nlne-MUe  Point" 
in  the  parish  of  Jefferson,  with  all  the  rights 
and  privileges  belonging  and  pertaining 
thereto,  for  the  period  of  five  years,  begin- 
ning on  the  15th  October,  1890,  at  the  rate 
of  $1,000  per  year.  That  In  the  month  of 
October,  1891.  the  Citizens'  Bank  of  Louisi- 
ana became  the  owner  of  said  property,  un> 
der  an  adjudication  made  to  it  In  enforce- 
ment of  a  mortgage  it  held  upon  the  proper- 
ty. That  the  bank  ratified  and  affirmed  said 
lease  as  agaiust  itself,  collecting  rents  due 
thereunder  until  the  7th  of  March,  1892. 
That  said  recorded  lease  was  continued  as  a 
binding  lease  between  them  and  Pablo  Sala, 
who  became  the  owner  of  the  property  by 
purchase  from  the  bank  on  or  about  March 
7,  1892.  That  on  the  Otb  of  August,  1892, 
Pablo  Sala,  by  notarial  act  before  Grima,  no- 
tary, sold  and  transferred  to  the  Pacific  Im- 
provement Company,  or  other  party,  a  por- 
tion of  said  leased  premises,  to  wit  the  up- 
per part  thereof,  having  a  frontage  of,  say, 
2,500  feet  on  the  Mississippi  river,  of  which 
sale  they  became  aware  only  about  the 
middle  of  November,  1894.  That  notwith- 
Btaudiog  said  sale  and  transfer,  the  said 
Sala,  disregarding  the  same,  and  purposely 
and  wrongfully  concealing  the  fact  thereof 
from  them,  brought  suit  to  recover  from 
them  rent  as  stipulated  In  the  lease  afore- 
said, from  the  date  of  bis  purchase  of  said 
premises  up  to  the  7th  of  August,  1892,  and 
thereafter  to  the  7th  of  November,  1892,  at 
the  rate  of  $250  i>er  month.  That  pending 
said  suit  a  compromise  was  agreed  upon  be- 
tween them  and  Sale,  by  which  they  were 
to  pay  him  as  rent  for  said  leased  premises 
from  the  7tb  of  March,  1892.  to  the  Slst  of 
December,  1802,  at  the  rate  of  $1,000  i>er  an- 
num, and  thereafter,  upon  a  five-years  lease, 
to  end  December  SI,  1897,  at  the  rate  of 
$1,500  per  annum.  In  quarterly  Installments. 
That  accordingly  they  caused  to  be  prepared 
and  sent  to  the  couns^  of  Sala  In  said  suit 
a  written  lease,  to  be  signed  In  accordance 
with  said  agreement  of  compromise.  That 
some  time  subsequent  to  tfae  compromise 
agreement  just  recited  th«  agent  of  Pablo 
Snla  prcsentjed  to  them,  for  their  acceptance 
and  signature,  a  certain  paper  purporting  to  - 
be  a  lease,  representing  it  to  be  a  lease  of 
the  property  described  in  the  aforesaid  lease 
made  by  them  with  zeringne  and  others,  and 
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described  In  the  lease  prepared  for  signature; 
and  on  tlie  faith  of  said  representations,  and 
bellerlng  the  same  to  be  true,  they  signed 
said  lease,  and  remained  In  the  possession 
and  enjoyment  of  the  property  r^resented 
to  and  believed  by  them  to  be  so  leased,  and 
to  be  described  In  said  lease,  up  to  tbe 
month  of  November,  1891.  That  at  or  about 
tbe  time  of  signing  said  lease,  and  as  part 
of  tbe  consideration  of  said  agreement  they 
executed  and  delivered  to  the  agent  of  Sala 
17  promissory  notes,  dated  January  1,  1894, 
—1  for  $2,357.64.  with  8  per  cent  Interest 
after  maturity,  payable  to  the  order  of  Pab- 
lo Sala,  being  in  full  of  all  claims  for  rent 
of  said  bank  and  landing  up  to  the  let  of 
January.  1804,  which  note  they  paid;  and  16 
for  tbe  sum  of  $375  each,  payable  the  Ist  of 
April,  July,  and  January  of  each  year,  to 
and  including  the  1st  of  January,  1898,  with 
Interest;  the  same  to  represent  the  Install- 
ments of  rent  to  become  due.  to  the  term  of 
said  extended  lease  as  agreed  upon.  That 
the  premises  described  In  said  lease  between 
themselves  and  Z6rlngue  were  leased  to  be 
used  and  were  used  by  plalntlffB  as  a  coal 
landing,  and  for  the  mooring  of  coal  boats, 
for  the  care  and  custody  of  which  they  deriv- 
ed a  large  revenue.  That  owing  to  the  low 
stage  of  water  in  the  Ohio  and  Mississippi 
riven  during  tbe  summer  of  1892,  preventhig 
the  arrival  of  coal  boats  and  barges,  they 
had  no  coal  boats  or  barges  in  tbelr  custody 
at  said  leased  landing  from  March,  1892.  un- 
til the  month  of  January,  1803.  and  conse- 
quently derived  no  revenue  therefrom  during 
said  entire  period,  and  they  would  not  have 
compromised  by  stipulating  to  pay  rent  to 
Sala  during  said  period,  nor  the  increased 
rental  at  the  rate  of  $1,500,  save  and  except 
upon  the  distinct  stipulation,  understanding, 
and  agreement  that  the  lease  as  aforesaid 
between  petltltMiers  and  Z£ringue  was  to  be 
renewed,  as  between  petitioners  and  Pablo 
Sala.  and  extended  to  December  31,  1897.  In 
all  other  respects  tbe  same,  as  to  thing  leas- 
ed, terms,  and  conditions,  except  as  to  said 
increased  rate  of  rent  l^at  they  had  paid 
all  the  rent  notes  maturing  up  to  and  Includ- 
ing the  Ist  day  of  April.  1895,  but  they  paid 
those  maturing  January  1  and  April  1,  1895, 
under  written  protest  served  upon  the  execu- 
tor of  Pablo  Sala;  Sala  having  died.  Where- 
by and  wherein,  for  reasons  therein  assign- 
ed, they  reserved  the  right  to  demand,  sue 
tot,  and  recover  tbe  amount  of  said  notes,  or 
so  much  thereof  as  should  appear  to  have 
been  exacted  from  them  from  the  fault  con- 
cealment, and  deception  practiced  on  them 
on  behalf  of  said  Sala.  That  tbe  premises 
leased  by  them  from  Zdrlngue  extended 
along  tbm  trout  and  bank  of  the  Mississippi 
river  a  space,  my,  4.000  feet  Hiat  in  the 
month  of  Avgust,  1892,  and  during  tbe  time 
of  petitions'  lease  with  Zfirlngue.  said  Pab- 
lo Sala  sold  to  the  Pacific  Improvemoit  Com- 
pany, or  to  some  third  person,  a  part  of  said 
prupert/.  Including,  say,  2,500  feet  front 


thereof  on  the  bank  of  said  river.  That  It 
was  only  upon  said  purchaser's  demanding 
and  dispossessing  petitioners,  and  himself 
taking  possession  of  the  part  of  the  property 
so  purchased  by  him  In  the  month  of  Novem- 
ber. 1894,  that  they  became  aware  of  the 
concealment  and  deceit  practiced  upon  them. 
That  during  tbe  term  of  their  lease  with  tbe 
Z6ringuea,  petitioners  had  placed  Improve- 
ments and  conveniences  In  their  business  of 
mooring  and  caring  for  coal  boats,  of  which 
by  the  concealment  and  practices  recited 
they  had  been  deprived.  That  the  same 
were  of  the  full  value  of  $500,  for  which  de- 
fendant Is  liable  to  them.  That  but  for  the 
belief  that  they  were  renewing  for  an  ex- 
tended term,  or  making  a  new  lease  for  such 
extended  term,  in  all  respects,  except  as 
stated,  the  same  as  >>etween  themselves  and 
the  ZSringues.  they  would  not  have  signed 
the  lease  presented  to  them  on  behalf  of 
Sala,  and  would  not  have  executed  any  of 
the  notes  described  and  delivered  to  Sala's 
agent  That  they  were  Induced  Into  said  er- 
ror by  the  act  and  ctmduct  of  said  Sala, 
through  his  agent  In  Inducing  them  to  be- 
lieve that  the  said  lease  prepared  and  pre- 
sented by  him  was  In  all  respects  the  lease 
they  bad  by  said  compromise  agreed  to  exe- 
cute, and  that  the  description  therein  was  of 
the  same  property  leased  as  aforesaid  in  the 
leofie  with  Z&rlngue.  That  since  the  month 
of  November,  18^,  they  have  been.  In  the 
manner  alleged,  deprived  ot  the  possession 
and  benefits,  advantages,  uses,  and  profits  of 
fully  flve-elghtbs  In  quantity  and  measure- 
ment of  the  property  in  fact  contracted  and 
stipulated  to  be  leased  to  them  by  Sala. 
That  they  have  the  right  to  demand  and 
have  returned  to  tbem  five-eighths  of  the 
respective  sums  paid  by  them  in  satisfac- 
tion of  said  promissory  notes  due  January  1 
and  July  1,  1895,  and  to  have  the  several  In- 
stallments of  rent  evidenced  by  their  said 
outstanding  rent  notes  to  become  doe  on 
the  1st  of  July  and  October.  1895,  and  the 
1st  of  January^  April.  July,  and  October, 
1896,  1st  of  January,  April.  Joly.  and  Octo- 
ber, 1897,  and  the  1st  of  January.  1886,  re- 
duced ratably  as  the  actual  property  de- 
scribed in  tbe  lease  by  said  Sala,  signed  by 
petitioners,  bears  to  the  property  Btlpnlated 
and  agreed  to  be  leased  to  them  by  ^la; 
that  is,  they  shall  recover  at  tbe  money  here- 
tofore paid  by  tbem  under  protest  tbe  aggre- 
gate sum  of  $281.25,  besides  interest  and 
have  tbe  annual  rental  mentioned  In  said 
lease  reduced  to  the  snm  of  $562.50.  That 
since  tbe  ejCecutlon  of  tbe  lease  Sala  had 
died,  and  DoSa  Maria  y  Fabrlgas  had  been 
recognized  as  his  sole  h^r  and  universal 
legatee,  and  put  hi  possession  as  such,  and 
was  answerable  to  petitioners  in  tbe  pr&xt- 
Ises.  They  prayed  for  relief  conformably  to 
the  allegations.  In  February.  1896,  defend- 
ant answered,  first  pleading  the  graeral  Is- 
sue. Farther  answering,  she  admitted  "tbe 
execution  of  tbe  lease  onder  p4vate  stgpa- 
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cure  of  Jftuoary  ,  tS94,  from  Pablo  Sala 

t0  plaintiffs,  and  the  execution  and  dallTerr 
b7  plalntUfB  of  sixteen  tfiot  notes,  of  three 
Imndred  and  seTenty-tlTe  dollar*  each,  de- 
■crlbed  in  plalntlffB'  petition."  She  special- 
ly denied  that  any  concealment  and  decep- 
tion were  practiced  upon  plaintiffs  in  the 
preparation  and  execution  of  said  act  of 
lease,  and  averred,  on  the  contrary,  that 
plalntlffB  had  schemed  and  made  the  said 
chaise  only  as  a  pretext  not  to  pay  rent  un- 
der the  lease;  that  the  said  act  ot  lease, 
written  In  large,  plain,  and  very  l^lble  writ- 
ing, was  submitted  for  examination  and  con- 
sideration to  plaintiffs  and  to  their  counsel, 
a  prominent,  very  intelligent,  and  acute  law- 
yer, who  could  not  possibly  fall  to  see,  read, 
and  UDderatand  the  description  of  the  leased 
premises  clearly  and  distinctly  made  In  said 
act  of  lease;  that  the  same  remained  in  the 
possession  of  plaintiffs  and  their  counsel  for 
their  consideration  and  acceptance  during 
three  months,  before  they  signed  it  and  re- 
turned it  to  defendant's  agent;  that  during 
all  that  time  the  said  proposed  lease  as  con- 
tained In  said  act  in  writing  was  the  sub- 
ject of  frequent  discussion  and  contestation 
between  plaintiffs,  their  counsel,  and  defend- 
ant's agent,  and  It  was  Impossible  that  under 
such  circumstances  the  description  of  the 
leased  premises  should  have  escaped  the  no- 
tice of  plaintiffs  and  their  counsel;  farther* 
more,  that,  long  before  said  lease  was  sign- 
ed, plalntlffB  were  aware  and  Informed  of 
the  sale  made  on  the  9th  of  August,  1892, 
by  Pablo  Sala  to  the  Pacific  Improvement 
Company,  and  they  Intentionally  abstained 
from  mentioning  the  matter  te  defendantfs 
a^nt,  reserring  It  as  a  means  fw  the  pur- 
pose of  thereafter  denying  their  liability  un- 
der the  lease.  Defendant,  assuming  the 
character  of  plaintiff  in  reconrentioo,  aver- 
red that  two  of  the  aforesaid  rent  notes  for 
^75  each  (the  one  due  on  the  1st  of  October, 
1805,  and  one  due  on  the  lat  of  January, 
1S91I)  had  not  been  paid,  and  bad  been  duly 
protested;  prayed  that  plaintiffs*  demand  be 
Injected,  and  that  there  be  judgment  In  fa- 
vor of  defendant  against  plaintiffs'  Arm.  and 
against  the  individual  members  thereof  in 
solido,  for  the  amounts  of  said  two  notes, 
with  interest  and  lessor's  privilege. 

On  the  26th  day  of  July,  1806,  Do&a  Maria 
y  Fabrlgas  brought  Buli  against  B.  D.  Wood 
&  Sons  on  one  of  the  sixteen  notes  executed 
by  the  latter  on  the  let  of  January,  1894,  to 
wit,  the  note  for  (376  which  fell  due  on  the 
1st  of  July,  1806.  TblB  suit  bore  the  number 
46,632.  On  September  2d  defendants  filed  an 
exception  to  plaintiff's  demand.  They  aver- 
red that  they  had  deposited  in  coart  the  sum 
of  $140.63.  which  amount,  in  legal-tender 
money,  had  been  tendered  by  them  to  plain- 
tiff's agent,  as  would  aiq;>ear  by  a  duly-cer- 
tified co^  of  the  notarial  act  of  tender;  thai, 
having  tendered  In  full  payment  and  satls- 
ractlm  any  and  all  amounts  due  plaintiff  on 
accosnt  of  tS»  matter  sued  on,  tiiey  pleaded 
29BO.-24 


as  to  the  remainder  of  the  said  demand  lis 
pendens,  as  shown  by  the  petition  In  the  suit 
of  B.  D.  Wood  &,  Sons  against  DoQa  Maria 
y  Fabrlgas.  In  view  of  the  premises,  they 
prayed  that  their  exception  be  maintained, 
that  plaintiff  be  condemned  to  accept  the 
tender  as  made,  and  that  thereafter  the  snlt 
be  dismissed.  Doha  Maila  y  Fabrlgas  sub- 
sequently filed  In  her  own  suit  against  B.  I). 
Wood  &  Sons  a  supplemental  petition.  In 
which  she  averred  that  since  the  Institution 
of  the  same  three  more  of  the  rent  notes  of 
$376  each  furnished  by  the  defendants  under 
the  lease  alleged  In  her  petition  had  fallen 
due  and  had  not  been  paid,  to  wit,  the  one 
payable  on  the  let  of  October,  1886,  the  other 
on  the  Ist  of  January,  1896,  and  the  one  pay- 
able on  the  1st  of  April,  1^;  that  she  pray- 
ed for  Judgment  on  the  two  notes  falling  due, 
respectively,  on  the  Ist  day  of  October.  1885, 
and  the  1st  day  of  January,  1896,  In  her  re- 
conventional  demand  against  the  defendants 
in  the  Bult  brought  by  them  against  petition- 
er; that  she  was  equally  entlUed  to  Judg- 
ment on  the  note  falling  due  <m  the  1st  of 
April.  1886.  She  prayed  for  citation  upon  de- 
fendants, and  that  she  have  Judgment  against 
them  for  the  amount  of  said  note,  with  in- 
terest. Counsel  of  parties  agreed  that  the 
case  of  Dofia  Maria  y  Fabrlgas  against  B.  X>. 
Wood  &  Sods  (No.  46,632)  and  that  of  B. 
D.  Wood  A  Sons  agfdnst  Dofia  Maria  y  Fab- 
rlgas (No.  46,631)  be  consolidated  and  tried 
as  one  suit,  and  that  the  petition  of  B.  D. 
Wood  &  Sons  (No.  46,631)  will  stand  as  an- 
swer to  the  original  and  supplemental  peti- 
tion in  suit  No.  46,682. 

On  the  7th  of  May,  1897,  the  district  rrauii. 
rendered  two  Judgments,  one  In  the  suit  of 
Dofia  Maria  y  Fabrlgas  against  B.  D.  Wood 
&  SouB  (No.  46,632),  and  another  In  the  suit 
of  B.  D.  Wood  &  Sons  against  Dofia  Msrla 
Sala  y  Fabrlgas  (No.  46,631).  In  the  former 
the  court  decreed  that  there  be  Judgment  In 
favor  of  Dofia  Maria  Sala  y  Fabrlgas  and 
against  the  defendants  for  the  sum  of  $140.62, 
to  be  paid  and  satisfied  from  the  tender  made 
and  amount  deposited  by  B.  D.  Wood  &  Sons 
in  the  hands  of  the  clerk  of  the  court  npou 
the  filing  of  their  answer, — said  amount  of 
said  deposit  being  subject  to  the  ordera  of 
the  plaintiff,— and  for  the  further  sum  of 
$140.62.  with  8  per  cent  per  annum  Interest 
from  April  1, 1896,  plus  $2.60,  costs  of  protest  ' 
and  costs  of  suit.  In  suit  No.  46.031  the  court 
decreed  that  there  be  Judgment  rendered  In 
favor  of  B.  D.  Wood  &  Sons,  reducing  the 
rental  of  the  property  described  In  the  peti- 
tion and  lease  from  $1,500  per  annum  to 
$662.00  per  annum  from  November  24,  1894, 
until  the  Slat  December,  1897,  and  according- 
ly that  the  11  promissory  notes  of  said  B.  D. 
Wood  ft  Sons,  for  $875  each,  described  In 
said  petition,  payable,  respectively,  July  1, 
ISi^.  and  on  the  1st  day  of  each  third  month 
thereafter,  up  to  and  including  the  Ist  day 
of  January,  1888,  "be,  and  same  are  hereby, 
reduced  to  one  hundred  and  forty  dpllara  and^  I  ^ 
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■Ixtr-two  and  a  half  cents  ($140.62^  each, 
with  Intereat  as  stated  In  said  notes;  that  B. 
D.  Wood  &  Sods  hare  Judgmmt  affUnst 
I><^  Maria  Bala  j  Fabrlgas  tot  four  bun- 
died  and  slzty-dght  doUars  and  seTen^-flTtt 
cents,  proportion  of  rent  notes  herein  decreed 
reduced,  which  were  paid  for  their  fall 
anunmt,  nnder  protest,  January  4,  189&,  and 
ApiU  4,  1885,  hy  said  B.  D.  Wood  &.  Bona  to 
said  DcOa  Maria  Sala  y  Fabriffaa.  with  lesal 
interest  on  the  diflerenee  between  the  face 
of  aald  reqtectlTe  notes  and  ttie  amount  to 
which  they  are  faer^y  z«doced,  say,  on  two 
hundred  and  thlrty-foor  dollars  and  thirty- 
seven  and  a  half  cents  from  Janiuury  4,  188S, 
mntll  paid,  and  on  like  amount  from  April  4^ 
1896,  until  paid;  that  the  demand  at  B.  D. 
Wood  &  Sons  against  DoOa  Maria  Bala  y 
Fabrlgas  for  five  hundred  dollars,  raloe  of 
Idling  mooring  port,  be  dismissed  as  In 
case  of  nonsuit;  that,  oo  her  demand  in  re- 
convention,  Dofia  Maria  Sala  y  Fabrlgas  have 
Judgment  against  B.  D.  Wood  &  Sons  for  two 
hundred  and  eighty-one  dollars  and  twenty- 
ftve  cents,  with  eight  per  cent,  per  annum 
Interest  on  we  hundred  and  forty  dc^lars  and 
sixty-two  and  a  half  cents  from  October  4, 
18^,  and  on  one  hondred  and  forty  dollars 
and  sixty-two  and  a  half  cents  from  4th  Jan- 
uary, 1896.  until  paid."  On  May  12.  1897, 
DoOa  Maria  Saht  y  Fabrlgas  filed  a  motl<m 
for  a  new  trial,  the  caption  to  the  motl(m 
bearing  the  titles  and  numbers  of  both  suits, 
and  referring  to  them  as  "coosolldated." 
Tbe  second  ground  assigned  for  a  new  trial 
was  that  the  court  bad  not  given  Judgment  in 
favor  of  DoQa  Maria  Sala  y  Fabrlgas  tor  the 
amount  of  the  rent  note  sued  upon  In  her 
snppl^ental  petition,  or  any  part  thereof. 
In  acting  upon  the  motion  tbe  court,  under 
tbe  caption  of  both  suits,  said:  "The  sup- 
plemfflital  petition,  claiming  Judgment  in  suit 
No.  46,632  for  three  hundred  and  seventy- 
five  dollars  on  the  note  falling  due  April  4, 
1896,  was  not  in  the  record;  and  I  overlooked 
the  agreement  of  counsel  In  the  note  of  evi- 
dence that  the  petition  ot  Wood  &  Sons  in 
No.  46.681  should  stand  as  an  answer  to  the 
original  and  supplemental  petition  in  No.  46,- 
632,  and  by  omission,  clerical  In  nature,  a  de- 
cree in  favor  of  plaintiff,  Sala  y  Fabrlgas, 
In  No.  46,632,  on  said  supplemental  petition, 
a  copy  of  which  has  been  substituted  for  the 
lost  original,  was  not  entered.  This  amis- 
sion Is  brought  by  the  motion  for  a  new  trial 
to  my  notice,  and,  without  granting  a  new 
trial  otberwUe,  I  will  order  said  omission  cor^ 
rected,  and  award  the  plaintiff,  DoQa  Sala  y 
Fabrlgas.  the  judgment  to  which  the  proof 
entities  her  on  said  demand.  The  Judgment 
(No.  46,632)  will  therefore  be  corrected  and 
amended  so  as  to  decree  In  said  plaintiff's 
favor  against  B.  D.  Wood  &  Sons  for  one  hun- 
dred and  forty  dollars  and  alxty-two  and  a 
half  cents  with  elgbt  per  c&it,  Interest  per  an- 
num from  April  1.  1866  and  two  doUars  and 
fifty  cents,  costs  of  protest,  and  costs  of  suit 
No.  46.632  after  filing  ot  said  s^>plemental 


demand;  this  to  be  In  addition  to  tiia  decne  ht 
Mid  {AalntUTs  favor  already  bemln  entered. 
In  all  other  rejects  I  think  the  jndgmenta 
tendered  are  correct  and.  with  the  come- 
tion  of  what  was  an  error  of  calculatlcm  and 
an  accidental  omlsstoo.  the  Judgments  aa  res- 
dered  will  stand,  and  in  all  other  xeq^eda 
the  motion  for  a  new  trial  will  he  dlamissed. 
New  Orleans,  La.,  May  26,  1897.  [Signed] 
T.  a  W.  BU^  Judge."  A  single  Jndgmoit 
embodying  the  provlsloas  of  both  Jndgmenta, 
under  the  caption  of  both  cases,  aems  to 
have  been  written  out,  and  Is  copied  in  tbe 
transcc^t,  but  it  Is  not  algned.  On  May  81, 
1887.  Dofia  Maria  Sala  y  Fabrlgas,  under  the 
caption  of  both  anits,  with  th^  lanper  num- 
ben,  and  referrlnf  to  them  as  '^nmstriidated.'* 
made  a  motion  for  an  appeal,  representlnc 
herself  as  the  plaintiff  In  one  ot  the  ctm- 
B(didated  eases,  and  the  defendsBt  In  the 
ether.  She  averred  that  she  was  aggrieved 
by  the  Judgments  In  both  cases  rendered  la 
said  consolidated  cases  signed  on  tbe  27th 
day  of  May,  1897.  On  this  application  the 
covrt  granted  her  an  "an»eal  from  said  Judg- 
mats  Tendered  in  the  two  consolidated  cas- 
es." 

On  the  8d  ot  October.  1S90.  J.  Forbinft  Zft- 
rlBgue  aad  others  leased  to  B.  D.  Wood  ft 
Sons  "the  landing  and  tiver  bank  of  tbe 
Mlasdsslppi  dv«r  known  lu  the  *Z6ringue 
Landing  nnder  Nine-Mile  Point,*  in  the  par- 
ish of  Jefferson,  t(^ther  wlfli  all  the  rights 
and  privileges  belonging  or  pertaining  there- 
to." for  the  podod  of  five  years,  beglnnbig 
on  the  16th  of  October,  1890,  and  expiring 
on  the  15th  day  of  October,  1895,  at  the  rate 
of  11.000  per  year,  payable  quarterly.  The 
lessees  entered  into  possession  under  tbe 
leaser  At  the  time  of  this  lease  the  Citizens' 
Bank  held  a  mortgage  v^on  the  plantation  of 
which  the  26rlngue  landing,  the  property 
Leased,  formed  a  part  of  the  front.  On  the 
7th  of  March,  1892.  the  CIttxens'  Bank  sold 
the  plantation  to  Pablo  Sala.  describing  It  as 
"having  a  front  of  thirty-one  arpenta.  twelve 
tolaes,  and  twelve  feet  front  on  the  rlrer, 
lees  and  with  the  deduction  of  a  narrow 
strip  of  land  having  a  front  on  the  Mississip- 
pi rlvw  of  one  arpent  and  a  depth  extend- 
ing back  between  parallel  Unea,  containing 
within  said  depth  nine  *o/ioo  acres,  sold  bj 
Camllle  Z6rlngue  to  the  Barratarla  &  La- 
fourche Canal  Co.  on  the  21st  of  April,  1830. 
and  leas  and  with  the  deduction,  also,  of  a 
portion  of  said  tract  occupied  by  the  New 
Orleans,  Mobile  ft  Chattanooga  Railroad  Co. 
or  their  suoeeasors;  said  portion  having  h 
front  on  tbe  Mississippi  river  of  seventeen 
hundred  and  twenty  feet,  more  or  less." 
On  tbe  19th  of  July.  1892.  Joseph  Lombard, 
attorney  of  Pablo  Sala,  wrote  to  B.  D.  Wood 
ft  Sons  a  letter  in  which  he  said  that  be 
bad  been  requested  by  Sala,  aa  the  present 
owner  of  the  Z6rlngue  plantation  in  the  par- 
ish of  Jefferson,  to  notify  them  "that  the 
rent  of  the  lauding  and  river  bank  of  tbe 
Mlssisslrol  river  known  as  tbe  *Z6rlttgue 
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Tjuiding  under  Nlne-MlIe  Point,*  say.  foar 
thousand  five  hundred  feet,  more  or  less, 
frontlns  on  said  rlTer,  would  be  two  bun* 
dred  and  fifty  dollars  from  the  1st  of  August 
next  [August,  1802],  and  payable  mmthly." 
On  the  9th  of  August.  1892.  Pablo  Sala  sold 
to  the  Padflc  Improvement  Ccmpany  a  por- 
tion of  the  plantation  which  he  had  pur- 
chased; the  tract  sold  hsTlng  a  front  of  2,S00 
feet  on  the  Mississippi  rlrer,  this  front  cov- 
ering the  upper  2,600  feet  of  the  Zdrlngue 
landing.  On  December  10.  1892,  Sala  seems 
to  have  sent  B.  D.  Wood  A  Sons  a  bill  '*for 
five  months*  rent  of  the  landing  occupied  by 
them  as  a  coal  landing  In  the  parish  of  Jet- 
tenon.**  from  the  7th  of  March.  1802,  to  the 
7th  of  Angost,  189i^  at  188.88  per  month, 
and  three  months*  rent  of  same,  from  7th 
of  AugDSt,  1802.  to  7th  November,  1892,  at 
$2S0  per  month.  Defendants  mnst  have  de- 
clined to  pay  this  bill,  for  on  the  6th  of  Jan- 
uary, 1808,  Sala  brought  suit  against  defend* 
antB.  In  which  he  alleged  that  he  had  become 
the  owner  of  the  Zdrlngae  plantatkm  from 
the  Citizens'  Bank  on  the  7th  of  March.  1892; 
that  at  the  time  of  his  purchase  a  p<Hrtlon 
of  the  plantation,  to  wit.  the  landing  and 
river  bank  <rf  said  plantation,  si^,  4,500  feet 
front  on  said  river,  under  Nine-Mile  Point, 
was  occupied  by  defendants  as  a  coal  yard 
at  a  monthly  rental  of  9S3.83  per  month, 
and  that  on  the  19th  of  July,  1892,  he  bad 
notified  d^endants  in  writing  that  the  rent 
of  said  portion  of  said  plantation  occupied 
by  them  as  mentioned  would  be  82SO  per 
month  from  and  after  the  let  of  August, 
1892.  He  averred  that  he  was  entitled  to 
claim  from  defendants  the  rent  then  due, 
$416.66,  for  five  monthi^  rent  from  the  7th 
of  March.  1892,  to  Oie  7th  ot  August.  1882, 
at  982^  par  m<mtfa,  and,  torthermwe.  $750 
tor  three  monOis'  rent,  from  the  7th  ot  An- 
gnst,  1880,  to  the  7th  of  November.  1892,  at 
the  rate  of  ^OO  per  month;  and  he  prayed 
tor  Judgment  accordingly. 

In  January,  1894  (the  day  of  tbe  month 
not  spedfled),  a  lease  was  signed  between 
PaUo  Sala  and  B.  D.  Wood  A  Sons  tor  the 
period  of  five  years,  beginning  on  the  Ist  of 
January,  1888.  and  ezpirliw  on  the  Slat  of 
December,  1897,  in  iriileh  ttie  propwty  leaaMl 
was  described  as  "the  landing  on  the  river 
bank  <tf  the  Mlsdssiinii  river  known  as  the 
*Z6ringna  Landing  under  Nine-Mile  P<rint* 
In  the.  parish  of  Jeffenon,  bounded  on  tiie 
upper  line  by  the  property  of  the  Padflc 
Improvement  Company,  and  below  by  the 
proper^  of  the  Texas  ft  Pacific  Ral&raad 
Company,  together  with  all  tbe  rights  and 
privileges  belongii^  or  pertaining  thereto^" 
The  consideration  for  the  lease  waa  the  amn 
of  91.B00  per  annum,  payable  quarterly,  at 
the  end  of  each  quarter.  Pri<v  to  the  liga- 
lag  of  this  lease  a  number  of  letters  bad 
been  exdhanged  between  tbe  attorneys  of 
PaMo  Sala  and  thoee  of  B.  D.  Wood  ft  Sona 
In  reference  to  a  compromise  of  the  suit  ot 
Bala  against  R  ZX  Wood  ft  Bona.  Predae- 


ly  when  the  first  offer  of  compromise  waa 
made  does  not  directly  appear,  but  in  a  let- 
ter of  one  of  the  attorneys  ot  B.  D.  Wood 
ft  Sons  to  Qirdtlen  &  Suthon,  attorneys  of 
Sala,  dated  Novonber  2d,  1893.  he  acknowl- 
edged receipt  ot  a  letter  from  them  of  tbe 
3l8t  of  October,  1883.  reUting  to  the  suit  of 
Sala  against  Wood,  and  In  reply  stated  that, 
as  a  compromise,  his  clients  were  willing 
to  compromise  up<m.  the  same  terms  which 
he  had  proffered  to  Mr.  Chretien  last  spring. 
On  tbe  6th  of  November.  1808,  the  same  at- 
torney wrote  another  letter  to  Chr6tlen  ft 
Suthon.  In  which  he  acknowledged  receipt 
of  a  letter  that  day  from  them  In  the  matter 
of  Sala  against  Wood.  After  making  this 
acknowledgment  he  said:  "In  reply  I  will 
state  that  on  May  11th  [2d7].  1893,  we  pro- 
posed, in  behalf  of  our  client,  as  a  compro- 
mise of  the  suit,  to  pay  your  clloit  at  the  rate 
of  one  thousand  dollars  per  annum  to  Janu- 
ary Ist.  1898,  and  take  a  lease  of  the  property 
for  four  years  from  that  date  at  twelve  hun- 
dred dollars  per  year."  We  find  In  the  tran- 
script a  letter  of  May  2,  1893.  written  to  A. 
B.  Billings,  one  ot  the  attorneys  of  B.  D. 
Wood  ft  Sons,  by  Chrdtlen  ft  Suthon,  in 
which  they  say:  "In  re  Sala  vs.  Wood  ft 
als.  In  above  case  our  client  begs  us  to 
make  a  counter  proposition,  which  Is  as  fol- 
lows: He  will  accept  In  comproml«e  fifteen 
hundred  dollars  per  jear,  payaUe  yeaiiy, 
to  begin  on  the  7th  of  Angost,  1892;  the 
lease  to  last  five  years.  The  sum  of  four 
hundred  and  alzteen  *Vi*«  dollars  addition- 
al to  be  paid  for  rent  due  froxb  March  7th, 
188S;  to  August,  180i^  five  montiu,  at  elghty- 
threo  >a/ioo  dollars  per  month.  This  be- 
ing the  best  that  he  can  do.  we  hope  that 
the  matter  wlU  be  compromised  on  that 
basis,  thus  aiding  litlgatl<m.  Ton  will  great- 
ly oblige  Ui  by  giving  an  eariy  answer." 
On  the  11th  of  May.  1893,  Wood's  attor- 
neys anawoed.  aaylng  (In  the  suit  «t  P. 
Sala  against  B.  D.  Wood  ft  Sons):  "Owe 
dients  dedlne  to  accept  the  counter  pn^ 
sitlon  made  by  you,  to  wit,  to  pay  (me  thou- 
sand five  hundred  dtdlars  for  rent  tor  the 
prt^rty.  The  prcqposltlon  which  we  made 
you  some  time  alnce,  to  pay  the  rent  at  the 
rate  of  one  thousand  dtdlan  a  year  up  to  the 
1st  of  January,  1888,  and  thweafter  at  the 
rate  ot  twelT*  bundled  dollars  per  year  on- 
a  five-years  lease  from  date,  will  be  open 
for  acceptance  until  ttm  16th  of  this  month, 
at  wfateh  tbne^  If  not  accepted,  it  will  be 
withdrawn."  At  s«ne  time  between  May 
11,  1898,  and  Kovnnber  24,  1893,  the  attor- 
ns of  Ihe  parties  seem  to  have  agreed 
upon  the  basis  ot  a  com^mlse  of  Sala 
^^nst  Wood;  tm  <m  the  latter  day  we  find 
a  letter  frun  Mr.  COirfttlen  to  Bice,  attorn^ 
of  Wood  ft  Ckms,  In  which  p»  requests  them 
**to  have  tbe  act  pr^^ared  as  per  our  agree- 
ment In  above  case  [in  re  Sala  against 
Wood},  and  let  me  know  when  ready,  so 
that  I  may  make  my  client  come  to  B]gn  the 
«t"  On  December  ll.jp,  J^ig^ipgjg 
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gomerT'  wrote  to  Chrdtlea  &  Sutbon,  mrlng: 
"In  th*  Bult  of  P.  Sala  vs.  B.  D.  Wood  & 
Song,  we  nnderatand  compromlae  proposed 
to  be  as  follows:  The  defendant  to  pay  t<x 
nae  of  landing  from  the  7th  of  March,  1802, 
to  December  Slst,  1882,  at  the  rate  of  one 
thousand  dollars  per  annum;  thereafter, 
upon  a  five-years  lease,  ending  December 
3lBt,  1897.  at  the  rate  of  fifteen  hundred  dol- 
lars per  a"niim, — In  quarterly  installments. 
Accordingly  we  have  drawn  projet  for  a 
lease,  which  we  Inclose  herewith.  Under 
the  compromise  a  considerable  sum  would 
now  be  due.  We  understand  that  defend- 
ants have  not  had  a  boat  at  the  landing 
since  February.  For  several  months  the  coal 
business  has  been  at  a  total  standstill  at  this 
port,  for  want  of  coaL  Of  course,  the  coal 
dealers  have  been  and  are  doing  little  or  no 
business.  Our  clients  wish  for  four  months' 
time,  for  which  they  will  fumlsb  yon  good 
paper,  for  the  amount  that  would  be  due  If 
this  compromise  is  effected,  to  wit,  two  thou- 
sand three  hundred  and  fifty-seven  dollars. 
If  satisfied,  please  have  lease  signed  in  du- 
plicate by  your  cllmt,  and  we  will  then  have 
It  signed  by  ours."  In  the  projet  for  lease 
forwarded,  the  property  to  be  leased  was 
described,  as  it  had  always  been,  "as  the 
river  bank  known  as  "zerlngue  Landing  un- 
der Nine-Mile  Point'  ";  and  the  terms  of  the 
lease  from  the  Zfirlngues  to  B.  D.  Wood  A 
Sons  were  changed  only  in  so  far  as  It  was 
necessary  to  make  the  Inetrumeat  conform 
as  to  dates  and  consideration  with  the  agree- 
ment between  the  parties  as  understood  by 
Wood  &  Sons.  This  projet  must  have  been 
submitted  to  Sala,  who.  Instead  of  signing 
it,  caused  to  be  written  out  himself,  through 
Orima,  a  notary,  an  instrument  differing 
only  In  the  addition  to  the  description  of  the 
property  leased  of  the  words  "bounded  by 
the  property  of  the  Pacific  Improvement 
Company  and  by  the  property  of  the  Texas 
Pacific  Kallroad  property,"  and  the  inser- 
tion of  a  clause  that  the  property  was  not 
to  be  subleased  without  the  permission  of 
the  lessor.  On  the  3d  of  January,  1891, 
Messrs.  Chrdtlen  &  Suthon  notified  Rice  & 
Montgomery  that  the  paper  prepared  In  du- 
plicate had  been  sent  to  Wood  &  Sons  to  be 
submitted  to  them.  On  the  6th  they  replied 
that  In  the  matter  of  Sala  against  Wood  et 
al.  they  desired  to  say  that  their  dients' 
proposition  was  to  extend  the  lease  then  In 
existence  to  December  SI.  1897;  that  they 
inclosed  a  copy  of  prepared  lease  which  had 
been  placed  In  the  hands  of  Sala's  agent; 
that  it  contained  a  clause  not  In  the  original 
contract;  that  they  had  accordingly  prepared 
a  lease  on  the  terms  of  proposed  compro- 
mise; that  the  same  had  been  signed  in  du- 
plicate by  their  clients,  and  they  inclosed 
the  same  to  be  signed  oy  Sala;  that  they 
h^d  themselves  ready  to  deliver  on  the  exe- 
cntlon  of  the  contract  the  four-months  prom- 
issory note  for  rent  due  under  the  compro- 
mise. On  January  2tfth  Sala  returned  to 


Chretien  ft  Sothtm  the  writing  which  had 
been  signed  by  Wood  &  Sons  for  the  lease 
of  the  Sala  pnq^erty,  stating  he  refused  to 
accept  the  same  because  he  insisted  i^o 
the  clause  by  which  thp  lessees  should  not 
sublease  without  the  written  consent  of  the 
lessor,  and  because  he  Insisted  upon  a  clause 
by  which,  in  case  of  nonpayment  of  the  rent 
when  due,  the  lease  should  be  ipso  facto 
terniinated.  This  letter  was  forwarded  to 
Rice  &  Montgomery,  and  was  replied  to  by 
the  latter  In  a  communication  to  Sala's  at- 
torneys, in  which  they  declared  that,  while 
they  were  still  willing  to  carry  out  the  agree- 
ment for  compromise,  they  declined  to  assent 
to  the  modification  Interposed;  that,  as  they 
understood  the  amendmenta  were  insisted 
upon  aa  an  ultimatum,  there  was  no  alter- 
native left  but  to  proceed  with  the  suit.  The 
parties  finally  signed  the  Instrument  which 
plaintiffs  insist  evidences  In  Its  entirety  the 
agreement  between  Sala  and  the  defendants, 
but  which  the  latter  deny.  The  pi4)er,  aa 
signed,  was  written  out  by  Mr.  Rice,  one  of 
the  att(HmeyB  of  B.  D.  Wood  &  Sons,  from 
one  prepared  by  Sala,  and  forwarded  to  him 
for  examination. 

On  November  26,  1894,  counsel  of  the  Pa- 
cific Improvement  Company  wrote  to  B.  D. 
Wood  &  Sons,  stating  that  they  had  been 
informed  that  they  claimed  to  hold  a  lease 
of  the  property  on  the  river  front  near  the 
Nine-Mile  Point  formerly  belonging  to  Pablo 
Sala;  that  they  begged  to  inform  them  that 
the  company  had  purchased  the  property 
from  Pablo  Sala  in  August,  1892,  In  Igno- 
rance of  the  existence  of  any  lease,  and  with 
a  clear  certificate  from  the  records  of  Jeffer- 
son parish,  and  to  know  whether  they  claim- 
ed to  have  a  lease  of  the  property,  and  the 
same  was  registered.  At  the  time  this  letter 
was  written  the  Pacific  Improvement  Com- 
pany had  already  leased  the  proi>erl7  to  the 
Beaver  Company.  This  company  took  pos- 
session of  the  property  under  their  lease. 
On  January  4. 1895.  B.  D.  Wood  &  Sons  pro- 
tested to  Sala  against  this  action,  aa  a  vio- 
lation of  their  rights.  They  said  that  they 
would  pay  their  notes,  but  under  protest, 
and  reserve  the  right  to  sue  for  the  recovery 
and  return  of  the  money  so  paid,  as  w^  as 
for  ail  other  legal  and  equitable  relief.  Aa 
the  different  notes  signed  by  them  fell  due. 
B.  D.  Wood  &  Sons  tendered  f  140.63  In  full 
payment  and  satisfaction  of  each,  protest- 
ing against  further  demand  of  payment  on 
each,  for  the  reaaons  assigned  by  them  in 
their  petition.  The  tenders  having  been  re- 
fused, the  money  was  deposited  in  the  Citi- 
zens* Bank,  subject  to  coUection.  On  the 
trial  of  the  cause  a  witness  on  behalf  of 
plaintiff  (a  member  of  the  Pacific  Improve- 
ment Company)  testified  that  he  had  met 
B.  D.  Wood,  one  of  the  defendants,  in  New 
Orleans,  either  In  July  or  August,  18^  short- 
ly after  the  purcliase  made  by  the  Pacific 
Improvement  Company  from  Sala;  that  he 
told  him  he  heard  his  firm  clalm< 
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of  the  property  for  the  purpose  of  mooring 
Its  coal  boats;  tbat  the  Pacific  Improve- 
ment  Company,  when  It  purchased  the  prop- 
erty, caused  the  records  to  be  examined, 
and  the  property  was  found  to  be  unincum- 
bered; that  under  the  circumstances  the 
lease  would  not  be  recognized;  that  he  re- 
plied that  he  (witness)  then  told  him  that 
his  firm  would  have  to  settle  that  matter 
with  the  party  from  whom  he  held  the 
lease.  Wood,  as  a  witness,  positively  de- 
nied that  such  a  conversation  took  place, 
but  referred  to  a  later  conversation,  of 
which  he  gave  the  details.  He  introduced 
testimony  to  corroborate  his  own.  The  dis- 
trict court  was  of  the  opinion,  and  gave  ex- 
tended reasons  therefor,  that  the  witness 
referred  to  must  have  been  mistaken  as  to 
the  date  of  this  conversation.  We  agree 
with  the  court  that  this  must  have  been  the 
case,  or  that  the  conversation  was  of  so  gen- 
eral and  indefinite  a  character  as  not  to 
have  arrested  Wood's  atteution.  We  can 
conceive  of  no  reason  which  would  have 
induced  Wood  &  Sons  to  enter  into  this  bur- 
densome lease  under  such  circumstances, 
and  to  compromise  on  such  a  basis  a  suit 
which  they  had  been  so  stubbornly  defend- 
ing. There  Is  nothing  anywhere  to  Inti- 
mate that  the  parties  at  any  time  bad  under 
discussion  the  subject-matter  of  the  thing 
leased,  or  any  change  therein.  What  was 
leased  was  understood  between  the  parties 
throughout  The  district  Judge,  in  his  Judg- 
ment of  the  case,  has  very  thoroughly  re- 
viewed the  evidence,  and  stated  the  grounds 
upon  which  he  based  the  conclusions  of  fact 
which  he  had  reached.  Careful  examination 
of  the  record,  and  consideration  of  the  rea- 
sons assigned,  have  satisfied  ns  of  the  cor- 
rectness of  those  conclusions. 

At  a  distance  of  nine  miles  above  the  city 
of  New  Orleans  the  right  bank  of  the  Mis- 
sissippi river  takes  the  shape  of  a  small 
peninsula,  the  outer  point  of  which  is  gen- 
erally known  as  "Nine-Mile  Point."  The 
lower  line  of  this  peninsula  formed  part  of 
the  front  of  a  plantation  belonging  to  the 
Z6rlngue  family.  6.  D.  Wood  &  Sons  and 
B.  D.  Wood  &  Bros.,  coal  merchants,  have 
for  many  years  had  the  occupancy  of  the 
portion  of  that  front  known  as  the  "Z6rlngue 
Landing  under  Nhie-MUe  Point,"  as  lessees, 
using  the  same  for  the  purpose  of  mooring 
their  coal  boats  and  barges.  The  value  of 
this  landing  rests  upon  the  fact  that  it  is 
protected  by  the  peninsula,  which,  dedecting 
the  current  from  the  shore  on  that  side,  af- 
fords a  hartrar  of  slack  water  on  that  side, 
where  these  boats  can  be  safely  landed  and 
kept  until  the  coal  Is  needed  for  sale. 
"Along  the  river  front,  plalntlfts,  at  consid- 
erable cost  erected  mooring  or  hitching  posts. 
Nine  of  these  posts  remain.  Six  of  the  nine 
are  so  distributed  that  the  one  lowest  down 
the  river  is  about  2.500  feet  below  Nine- 
Mile  Point,  and  follow  regularly  a  short  dis- 
tance lower  down.  The  nine  posts  are  called 


*new  posts.'  Above  them  were  two  other 
new  posts  which  do  not  remain.  Prior  to 
18SS  these  lessees  bad  a  number  of  posts 
still  lower  down  known  as  'old  posts,'  but 
none  of  these  remain.  In  August,  18SS,  a 
storm  wrecked  a  number  of  the  coal  boats 
moored  at  the  old  posts  or  below,  while  the 
boats  moored  higher  up  the  stream,  towards 
Nine-Mile  Point  escaped.  The  event  show- 
ed that  the  portion  of  the  landing  lying  next 
to  or  under  Nine-Mile  Point  was  the  safest 
part  of  the  harbor.  Since  18SS  the  sunken 
wrecks  of  the  boats  lost  In  the  storm  render 
navigation  dangerous,  and  mooring  difficult 
and  impossible,  at  any  ordinary  stage  of  the 
water,  along  the  lower  part  of  what  previ- 
ously had  been  used  as  a  harbor.  A  storm 
in  1862  showed  the  same  results,  so  that  It 
was  well  established  by  proof  and  actual 
experlenca  that  the  Z6rlngue  landing  had  no 
practical  value  beyond  the  protecting  influ- 
ence of  Nine-Mile  Point,  owing  to  the  sunk- 
en wrecks.  The  lowest  part  of  said  harbor 
is  perhE^m  not  over  4,000  feet  surely  not 
over  4,600  feet  below  said  Nine-Mile  Point 
or  at  least  below  the  upper  limits  of  the 
zerlngue  plantation,  as  It  was  in  1890. 
•  •  •  By  an  act  of  1890  •  •  •  the 
plaintiffs  obtained  a  lease  from  the  owner, 
ZSrlngue,  for  five  years;  the  property  leased 
being  described,  as  we  have  seen,  as  the 
landing  and  river  bank  known  as  the  "Z6- 
rlngue  Landing  under  Nine-Mile  Point"  * 
After  Pablo  Sala  acquired  the  plantation 
from  the  Citizens'  Bank,  he  was  fully  ad- 
vised of  the  fact  that  B.  D.  Wood  &  Sons 
were  In  possession  of  Zfirlngue  landing  un- 
der a  lease  from  the  Zdrlngoes;  for  on  the 
19th  of  July,  1892,  he  notified  them  that 
be  then  owned  the  property,  and  that  'the 
rent  of  the  landing  and  river  bank  known 
as  the  "Z^rlngue  Landing  under  Nine-Mile 
Point,"  say,  forty-five  hundred  feet  more 
or  less,  fronting  on  said  river,'  would  be 
two  hundred  and  fifty  dollars  from  the  1st 
of  August  next  [1892],  and  payable  month- 
ly; and  on  the  10th  of  December,  1892.  he 
sent  them  a  bill  for  five  months'  rent  'of  the, 
landing  occupied  by  you  as  a  coal  landing 
In  the  [>arlsb  of  Jefferson  from  the  7th  of 
March,  1892,  at  eighty-three  "/loo  dollars 
per  month,  and  three  months'  rent  of  same, 
from  7th  of  August,  1892,  to  7th  November, 

1892,  at  two  hundred  and  fifty  dollars  per 
month.'  His  knowledge  of  the  exact  situa- 
tion of  B.  D.  Wood  and  Sons  Is  made  stlU 
more  apparent  from  the  allegations  of  his 
petition  claiming  rent  from  them  in  January. 

1893.  In  this  petition  he  declares  that  'at 
the  time  of  his  purchase  a  portion  of  the 
plantation,  to  wit  the  landing  and  river 
bank  of  said  plantation,  say,  forty-five  hun- 
dred feet  front  under  Nine-Mile  Point  was 
occupied  by  defendants  as  a  coal  yard  at  a 
monthly  rental  of  eighty-three  "Vioo  dollars 
per  month,  and  that  on  the  19th  of  July, 
1892.  he  bad  notified  defendants  in  writing 
that  the  rent  of  said  portion  of  said  planta- 
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tlon  occupied  by  them  u  inentl<med  would 
be  two  bundled  and  flf  ty  doUan  per  month 
from  and  after  the  let  of  August,  1B82.'  It 
Is  perfectly  clear  from  this  that  the  partle- 
nlar  jmrtion  of  the  rlrer  front  for  which 
rent  was  claimed  was  that  then  occupied  by 
B.  D.  Wood  &  Sona  as  a  coal  yard,  and 
which  was  being  occupied  by  them  for  such 
purpwe  at  a  rental  of  elgbty-tbree  »/ioo 
dollars  at  the  time  of  Pablo  Sala's  purchase. 
The  property  occupied  is  referred  to  as  the 
landing  and  river  l«nk  of  the  plantation, 
say.  forty-fire  hundred  feet  front  on  said 
rlTor  under  Nlne-MUe  Point';  and  tbe  poz^ 
tlon  then  occupied  was  unquestlonabiy  tlM 
forty-flre  hundred  feet  Just  below  the  Nine- 
Mile  Point  From  the  time  that  this  suit 
was  brought,  up  to  the  time  that  the  parties 
signed  the  Instrument  which  forms  the  mat- 
ter In  dispute  In  this  litigation,  the  parties 
and  their  attorneys  were  In  constant  nego- 
tiation for  a  compromise  of  the  existing  suit, 
and  this  instrument  must  be  read  and  con- 
strued as  evidencing  the  compromise  finally 
reached  In  respect  to  the  subject-matters  be- 
fore the  court  In  that  action.  Tbe  extent  of 
the  premises  which  B.  D.  Wood  &  Sons  were 
entitled  to  occupy  under  their  lease  from 
the  zeringues,  or  the  extent  of  the  prem- 
ises which  they  were  then  occupying,  was 
not  an  issue  In  that  case.  That  fact  was 
dealt  with  throughout  as  a  conceded  and 
accepted  fact.  In  none  of  the  letters  and 
conversations  between  the  parties  was  there 
any  question  raised  or  any  suggestion  made 
that  B.  D.  Wood  &  Sons  were  to  take  under 
the  new  lease  anything  less  or  other  than 
what  they  had  been  possessing  and  holding 
under  the  lease  from  the  Zdrlngues.  On  the 
contrary,  on  several  occasions  It  was  dis- 
tinctly brought  to  tbe  notice  of  Sala  that 
tbe  new  lease  was  to  be  a  mere  extension 
of  the  old  lease,  so  far  as  tbe  object  leased 
was  concerned.  For  instance,  in  Mr.  Bil- 
lings* letter  of  the  6th  of  November,  1893. 
to  Chrdtien  &  Suthon,  in  answer  to  one  from 
them  expressly  referring  to  the  suit  of  Sala 
V.  B.  D.  Wood  &  Sons,  he  said:  'On  May 
11th,  1893,  we  propose,  on  behalf  of  our 
client,  as  a  compromise  of  the  suit  to  pay 
your  client  at  the  rate  of  one  thousand  dol- 
lars per  annum,  and  take  a  lease  of  the  prop- 
erty for  four  years  from  that  date  at  twelve 
hundred  dollars  per  year.'  What  property 
Is  here  referred  to?  Evidently  the  same  as 
that  for  which  rent  was  claimed  In  the  suit 
which  the  parties  were  then  attempting  to 
compromise.  None  other  had  been  In  the 
most  remote  way  alluded  to.  Sala's  attor- 
neys made  a  counter  proposition,  obviously 
in  reference  to  the  same  property,  stating 
that  he  would  accept  In  compromise  fifteen 
hundred  dollars  (the  precise  amount  finally 
settled  upon  *  *  *),  the  iMise  to  be  sign- 
ed to  last  five  years,  •  *  •  and  express- 
ing the  hope  that  the  matter  would  be  com- 
promised ou  that  basis,  thtu  ending  Utigar 
tlon." 


In  Bice  &  Montgomery's  letter  to  Chretien 
&  Buthon,  of  tlu  11th  December.  IfiSB,  th^ 
said:  **In  the  suit  of  P.  SaU  vs.  B.  D.  Wood 
ft  Sons,  we  understand  compromise  propoeed 
to  be  as  follows:  The  defendants  to  pay  for 
the  use  of  landing  tiom  the  7th  of  March, 
1882,  to  December  Slat,  1892.  at  tbe  rate  of 
one  thousand  d<dlars  per  annum;  thneafter, 
upon  a  flve-years  lease,  aiding  December 
Slst,  1887.  at  the  rate  of  fifteen  hundred  dol- 
lars,—payable  quarterly,  In  monthly  Inatall 
ments.  Accordingly  we  have  drawn  up  a 
projet  of  lease,  which  we  Inclose.  *  •  « 
We  understand  defendants  have  not  had  a 
boat  at  tbe  landing  since  F^ruary.  •  •  • 
If  satlsfled.  please  have  lease  si0[ied  In  du- 
plicate by  your  client,  and  we  wlU  have  It 
signed  by  ours."  The  words,  to  pay  for 
the  use  of  the  landing.  •  •  •  Defnidants 
have  not  had  a  boat  at  the  landing."— found 
In  this  Istt&tt  would  of  themselves  show 
what  property  the  attorneys  of  B.  D.  Wood 
&  Sons  were  referring  to.  but  the  projet  of 
lease  forwarded  at  the  time  described  the 
property  as  it  had  always  been,  as  "the  river 
bank  known  as  'Zdrlngue's  Landing.'  "  Sala 
was  placed  by  this  letter  in  a  position  which 
required  him  to  make  known  to  Wood  & 
Sons  all  objections  which  they  had  to  tbe 
projet  forwarded.  He  did  object;  but  not  as 
to  the  description  of  the  property  about  to  be 
leased.  He  simply  made  a  demand  tar  a 
specific  amendment,  from  which  he  receded, 
— that  tbe  lessee  should  not  sublet  the  prop- 
erty without  tbe  written  consent  of  the  les* 
sor.  He  was  informed  by  the  t^ms  of  the 
letter  and  the  projet  that  he  was  dealing 
with  a  person  who  obviously  bad  In  view  a 
lease  of  tbe  same  property  which  he  had  been 
leasing  before,  and  it  was  bis  bouudeu  duty 
then  and  there  to  specially  disabuse  his  miud 
if  he  himself  proposed  to  contract  on  any 
other  basis.  It  is  contended  that  when  the 
projet  which  had  been  forwarded  was  not 
returned,  but  a  new  one  was  returned,  sub- 
stituted in  lieu  thereof,  in  which  by  the  words 
"bounded  on  the  upper  line  by  the  property 
of  the  Pacific  Improvement  Company,  and  be- 
low by  the  property  of  tbe  Texas  and  Pacific 
Bailroad  Company."  notiw  was  brought  di- 
rectly home  to  them  that  the  description  as 
given  by  Wood  &  Sons  was  not  the  descrip- 
tion under  which  Sala  would  cooaent  to  con- 
tract; that  as  this  Instrument  so  sent  by 
B.  D.  Wood  &  Sons  was  recopled  by  Mr. 
Rice,  their  attorney,  it  was  utterly  impossible 
that  this  change  should  have  escaped  the  no- 
tice of  tbe  parties,  and  they  must  have  sign- 
ed it  with  full  knowledge,  and.  If  they  did 
not  do  so,  they  were  guilty  of  negligence  and 
laches,  and  have  no  one  to  blame  but  them- 
selves, and  they  must  be  bound  fay  the  terms 
of  the  Instrument  as  It  stands;  that  at  the 
time  of  the  lease  to  Wood  &  Sous  the  npper 
26  feet  of  the  Zfirlngue  landing  formed  the 
river  front  of  a  tract  of  land  which  Sala 
had  already  sold  to  the  Pacific  Improvement 
Company;  that  that  act  hod  been  recorded; 
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and  that  Wood  &  Son*  were  legally  preramed 
to  b«Te  had  knowledge  of  It  The  district 
Judce,  referring  to  these  arguments,  said: 
"Mr.  Rice  [Id  bis  examination  of  the  act 
forwarded  to  blm]  overlooked  tke  fact  that 
boundaries  bad  been  added  above  and  be- 
low to  the  description,  and,  approving  the 
act.  It  was  redrawn  in  duplicate  and  signed 
aa  it  came  from  Sala'a  agent  In  other 
words,  finding  'Zdringne's  Jjandlng  under 
Nine-Mile  Point'  he  overlooked  the  resUlue 
of  the  description  added."  Tbin  act  waa  dat* 
ed  and  signed  in  Jaauaryt  and  stipu- 
lated a  lease  for  five  years,  to  begin  the  let 
of  January,  1898,  at  $1,500  per  year.  All  this 
time  Wood  ft  Sons  had  been  In  possession 
undw  the  act  of  iSOO,  and  It  cannot  be  doubt* 
ed  that  they  omtracted  under  the  belief  that 
the  property  described  in  the  act  waa  the 
same,  and  that  ttils  act  was  but  the  renewal 
of  their  lease  of  1890;  the  only  changes,  as 
tbey  bona  fide  bdleved*  being  that  they  were 
to  pay  9^JSO0  per  year  Instead  of  $1,000  a 
year,  and  that  there  was  to  be  a  prolonga- 
tion to  December  ftl,  1897.  The  very  terms 
of  the  lease  Implied  this,  by  any  fair  interim 
tation  of  It  under  the  circumatances  from 
which  it  arose,  notwithstanding  the  addition 
of  boundary  limits  above  and  below  in  the 
desor^tlon  of  the  propraty.  At  Qiat  time 
Wood  ft  Sons  were  In  Ignorance,  as  were 
tfaehr  attorneys,  that  Sala,  the  lessor,  had 
parted  with  2,000  feet  of  the  uj^^  part  of 
said  propaty  nearest  the  Nhw-Uile  Point- 
by  Car  the  greater  part  of  all  the  property 
leased  fit  for  the  only  pn^se  for  which 
they  contracted,  to  wit  for  a  ooal-boat  land- 
ing. On  this  pcdnt  Bala's  agent  was  silent 
He  saw  and  read  Mr.  Bice's  projet  where 
boundaries  were  not  stated;  and.  while  mak- 
ing special  objections  on  other  minor  matters 
of  detail,  on  this  vital  matter  of  the  very 
eos^ice  he  said  nothing.  The  lnq;x)rtance  of 
the  boundary  additions  will  appear  firom  the 
fact  that  In  Angnst  1882,  prior  to  tbe  lease 
in  rmewal  of  January,  1^0,  Pablo  Bala  had 
sold  to  the  Fadflc  Improvemoit  Company 
2,600  feet  of  the  plantation,  measuring  from 
about  Nine-Mile  Point  down  the  xiret  2,000 
feet,  and  this  sole  was  promptly  recorded. 
Of  this  sale  of  August  188%  to  the  Padflc 
Imiwovement  Oompany,  of  almost  the  entire 
part  of  said  landing  available  or  possible  for 
use.  Wood  ft  Sons  had  no  knowledge  In 
January.  18&4,  and  tbey  did  not  discover  the 
fact  until  November,  1884.  This  is  true  be- 
ymd  aU  question,  because:  First  The  Pa- 
cific Imfffovement  Company,  though  purchas- 
ing in  August  iBaSt,  had  not  disturbed  or 
notified  Wood  ft  Squb.  who  were  In  constant 
use  of  tiie  very  ptvperty  whldi  said  company 
had  purchased.  Secratd.  The  fact  that  the 
title  of  said  Fadflc  Improvemoit  Company 
was  recorded  Is  of  no  moment  because  Wood 
ft  Bom,  as  lessees  In  possession,  and  not  as 
title  holders  or  claimants  of  the  fee,  had  no 
Mmcem  with  tiie  registry  or  nonr^lstry  of 
anybody's  tlUe  to  the  prc^erty.  A  lessee 


deals  with  the  apparent  owner  In  possession, 
and  Is  not  bound  to  consult  public  records 
aa  to  title.  If  disturbed,  he  calls  on  bis  lessor 
for  protection.  Here  the  Pacific  Improve- 
ment Company  did  no  act  to  signal  or  signify 
its  possession,  and  It  gave  no  notice  to  Wood 
ft  Sons  of  its  title.  Third.  Wood  ft  Sons 
bona  Me  believed  Sala  to  be  the  owner,  and 
they  had  good  cause;  for  in  suit  No.  37,753, 
filed  January  6,  1888,  after  the  sale  to  the 
Pacific  Improvement  Company  of  August 
1882,  Sala  sued  them  (Wood  ft  Sons)  for  rent 
not  only  from  March,  18Q2,  to  Augint  1892, 
but  txom  August  1^,  the  very  month  In 
which  he  sold  to  the  Pacific  Improvement 
Oonipany.  up  to  November,  1892.  Fourth.  In 
the  lease  of  January.  1884,  Sale's  agent  gave 
no  notice  that  2,fi00  feet  ct  the  Z€rlngue 
Landing  under  Nine-Mile  Point  for  the  great 
part  the  wily  available  or  possible  part  of 
said  landing  for  use  as  a  coal-boat  harbor, 
bad  bettu  alienated.  The  statement  of  upper 
and  lower  boundaries,  after  describing  the 
proper^  as  the  Zirtagm  Landing  under  or 
below  Nlne-MUe  Point;  was  no  notice.  Fifth. 
Wood  ft  Sons,  as  the  evidence  overwhelming- 
ly shows,  had  no  knowledge,  nor  had  their 
attorney,  of  said  sale  by  Sala  In  August 
1892.  to  the  Foclflc  Improvem^t  Company, 
of  the  greatest  part  ot  said  cool-boat  harbor 
available  for  use,  and  bona  fide  they  sup- 
posed that  they  were  securing  a  lease  of  this 
alienated  part  as  th^  were  ttien  and  had 
been  using  it  for  years  when  th^  contract- 
ed the  lease  of  January.  1894.  In  respect 
to  the  last  point  the  district  Judge  said  that 
the  parties  raised  a  disputed  Issue  of  fact  and 
as  to  this  his  flndiugs  were  as  followa:  "I 
find  that  Wood  ft  Sons  bad  no  bona  fide 
notice  or  knowledge  of  sale  of  August  1882. 
I  find  this  because  Mr.  a  S.  Bice,  the  plaln- 
tlfTs  then  attwney,  and  every  member  of  the 
firm  of  B.  D.  Wood  &  Scms,  testify  positively 
and  affirmative  tbat  tb^  had  no  knowl- 
edge of  said  act  until  Novranber,  1894.  and 
tbat  when  said  lease  of  January,  1884,  was 
signed  they  all  believed  that  they  were  se- 
curiiv  a  lease  of  the  entire  landing  as  they 
had  occupied  It  for  yearn,  and  then  were 
occupylns  It  and  that  they  had  no  knowl- 
edge that  u  said  act  of  lease  read.  It  was 
Intended  by  the  lessor  that  th^  were  leas- 
ing a  river  front  be^^tamlng  twenty-five  hun- 
dred feet  below  NIne-Bflle  Point,  below  near^ 
ly  all  of  their  mooring  posts,  and  were  se- 
curing for  the  most  part  a  useless  front 
where  sunken  wrecks  of  boats,  and  liability 
to  storms  and  e]qKwure  to  current  drifts, 
etc.,  rendered  a  secure  harbor  tax  their  coal 
boate  an  impossibility.  This  is.  In  effect 
their  concurrent,  straightforward,  reasonable, 
and  consistent  testimony,  and  in  fact  tbey 
are  supported  by  all  the  reasonaUe  surround- 
inga  and  circumstances;  for  why  should  they 
contract  to  pay  one  thousand  five  hundred 
doDars  per  annum  for  five  years  for  a  thing 
which  could  be  of  no  use  or  value  or  serv- 
ice for  the  only  purpose  which  they  had  is 
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Tiew,— their  preTloat  lease  of  the  whole  land- 
ing hftTlng  been  for  one  thonsand  dollars?* 
The  district  Jnd^,  referring  to  the  question 
of  laches,  said:  "It  1b  argned  Oiat  the  plaII^ 
tiffs  were  wlthoat  legal  remedy  because  of 
tiie  article  of  the  Code  which  dedares  that, 
when  the  alleged  error  was  apparent  or  read- 
ily dlscorerable,  the  party  complaining  will 
not  be  heard.  It  Is,  on  this  law,  argaed  that 
the  paper  containing  the  projet  prepared  by 
Sala's  agent  was  placed  in  the  hands  of 
pialntUTs  attorney,  and  that  In  It  the  de- 
scription as  It  Is  In  the  contract  that  was 
signed  appeared,  and  that  ordinary  diligence 
would  have  discorered  the  change  in  the 
title  to  the  extent  of  the  twenty-five  hundred 
feet  sold  to  the  Psclflc  ImproTement  Com- 
pany. The  answer  is  that  plaintiffs  were 
seeking  a  compromise  of  litigation,  and  a  re- 
newal or  extension  of  the  term  of  their  lease; 
that  they  were  in  possesBion,  and  had  not 
been  disturbed;  lhat  they  did  not  know  of 
their  lessor's  sale  to  the  Padflc  Improvement 
Company,  and,  as  shown,  were  not  charged 
or  chargeable  with  notice  of  title  by  registry, 
they  being  mere  lessees;  that  the  suit  they 
were  BeeJiiag  to  compromise  was  for  rent 
claimed  by  Sala  to  November,  1892.  afto-  said 
sale  by  Sala  to  said  Pacific  Invrovement  Com* 
pany  in  August,  18^;  that  all  the  discussion 
pending  the  compromise  efl<»ts,  and  the  ex- 
amination of  the  projet  and  counter  projet  of 
the  contract  for  the  extended  lease,  refer  to 
stlpnlatlons,  none  of  which  referred  to  ex- 
tent of  the  property  or  to  its  reduced  extent, 
and  that  the  description  as  written  by  Sala's 
executor  was  calculated  in  no  wise  to  apprise 
plaintiffs  that  they  were  getting  a  landing  of 
much  less  extent  than  they  had,  or  tliat  what 
they  were  getting  was,  for  the  most  part  un- 
available for  their  use.  They  had  the  'Z6r- 
Ingue  Landing  under  or  below  Nine-Mile 
Point,'  and  had  had  it  for  years;  and  the  pro- 
Jet  of  Sala's  agent  began  the  description  of  the 
property  In  almost  these  identical  words. 
When  to  this  beginning  of  the  description  he 
added  boundaries,  the  upper  ones  of  which  (viz. 

the  lands  of  the  Pacific  Improvement  Com- 
pany) cut  the  zerlngue  landing  off  by  twenty- 
five  hunlred  feet,  in  the  part  which  gave  to 
It  Its  chief  value  as  a  coal  landing,  attention 
should  have  been  drawn  by  the  lessor,  and  the 
diminution  should  have  been  explained;  for 
bow  could  plaintiff  Icnow  or  suspect  that  this 
upper  boundary  was  twenty-five  hundred  feet 
below  Kine-Mile  Point?  Why  might  they  not 
suppose,  in  the  absence  of  suggestion,  that 
the  Pacific  Company's  lands  were  higher  up 
the  river,  and  far  enough  above  to  give  them 
the  landing  under  Nine-Mile  Point,  which 
they  long  had  had,  and  which  bona  fide  they 
believed,  and  their  attorney  believed,  they 
■were  securing  for  a  renewed  term  of  years? 
Therefore,  because  they  had  been  the  lessees 
of  the  'Zdrlngue  Lauding  under  Nine-Mile 
Point';  because  this  lauding  was  the  only 
one  fitted  for  their  business;  because  the  ne- 
pot^itlons  were  intended  by  plaintiff  to  secure 


a  new  lease  of  their  landing  In  Its  fnll  ex- 
tent, as  they  had  always  bad  it;  because  the 
extent  or  the  diminution  of  the  landing  was 
never  the  snt^ect  of  discussion,  the  property 
or  res  being  as  an  imderstood  matter;  and 
Iwcftuse  the  description,  as  written  In  the 
lease,  specifies  In  its  opening  elanae  the  *3Sfr- 
ringue  Landing  nnder  or  below  Nine-Mile 
Point,'— plaintiffs'  counsel  and  plaintiffs  may 
well  be  relieved  of  the  charge  of  neglect;  for 
on  the  tece  of  the  contract  tha%  was  nothli^ 
to  indicate  that  they  were  to  receive  a  frac- 
tion of  the  landii^  Instud  of  the  entire  land- 
ing; or  that  they  were  to  receive  said  buUUng 
with  five-eighths  or  more  of  Ha  only  useful  or 
available  portion  lopped  <df.  The  chl^  char- 
acteristic and  substantial  quality  of  the  land- 
ing they  thought  they  were  leasing  Was  its 
protection  from  storm  and  current  and  other 
river  dangers,  by  reason  of  its  lying  under 
Nine-Mile  Point;  and  in  the  paper  which 
they  signed  was  written  nothing  to  Indicate 
that  they  were  getting  instead  of  this  (the 
Z^rlngne  Landing)  only  a  stretch  of  river 
front,  only  the  smaller  part  of  which,  rela- 
tively, was  susceptible  of  use.  and  the  greater 
part  of  which  was  of  no  possible  service  to 
them,  and  could  not  be.  It  Is  easy  to  see 
bow  the  error  crept  In.  Sala's  agent  had  full 
knowledge  of  the  sale  to  the  Pacific  Oompan; 
in  August,  1892,  while  the  plaintiffs  and  their 
attorney  had  no  knowledge  of  said  sale  what- 
ever. Operating  and  obscuring  from  stand- 
points based  on  full  knowledge  on  one  £urt 
and  no  knowle^  on  the  other  part,  it  Is 
clear  that  there  was  never  an  agreement  (the 
aggregatio  mentium)  as  to  the  res.  the  prop- 
erty, the  subject-matter  of  the  attempted  con- 
tract. There  was  error  of  fact  on  plaintiffs' 
part,  bearing  on  the  very  substance  of  the 
object  of  the  contract  The  only  quality  of 
the  river  front  they  thought  bona  fide  they 
were  leasing,  wblcb  gave  It  any  value  as  a 
coal-boat  landing,  was  that  it  was  under  the 
protecting  influence  of  Nine-Mile  Point 
throughout  With  twenty-five  hundred  of  the 
upper  part,  under  said  point  taken  from  them 
by  the  Pacific  Company,  Sala's  vendors,  what 
remained  to  plaintiffs  was  utterly  Insnfflclent 
and  unsulted,  for  Its  greatest  part  absolutely, 
to  the  requirements  of  the  business  for  which 
they  intended  to  use  It,  and  tills  was  plain- 
tiff's sole  motive  for  the  lease.  By  every  rule 
of  the  Code,  this  error  entitled  plaintiffs  to 
relief." 

While  we  have  reached  the  same  conclu- 
sions that  the  district  judge  did,  we  have  done 
BO  from  a  somewhat  different  standpoint  We 
are  of  the  opinion  that  the  minds  of  the  par- 
ties unquestionably  met  aa  to  a  lease  of  the 
"landing  and  river  bank  of  the  Mississippi 
river  known  as  the  'Z^rlngue  Landing  under 
Nine-Mile  Point'  In  the  parish  of  Jefferson," 
for  the  act  so  declares;  and  there  was  In  fact 
a  portion  of  the  river  front  of  the  Z6ringue 
plantation,  which  by  occupation  and  use  bad 
come  to  be  as  concrete  an  object  or  thing 
for  the  purpose  of  a  contract,  or  for  Identlfl- 
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catim  or  pointing  out.  as  the  HermltM^e 
plantation,  tbe  Bland  plantation,  or  any  oth- 
er property  known  In  dlffierant  neighbor- 
boods  special  names  partiee  tamUlar 
with  ftte  localities.  Sala'a  claim  to  liaTe 
these  words  stnu^  out  or  modified  simply 
by  reason  of  tbe  fact  that  boundaries  were 
giTOi  la  not  well  fonnded,  particidariy  as  nnp 
der  the  drcnmstances  of  this  case,  and  aa 
lietween  the  parties  hereto,  all  the  parties 
knew,  or  mnst  be  held  to  know,  that  these 
wDids  deacribed  a  wtiMeflned  ipedal  part 
of  the  Zfirlngne  plantatUw  front.  As  be- 
tween these  parties  the  role  "Falsa  demon- 
Btratlo  son  nocet"  applies,  and.  If  either  par- 
ty has  to  recede  from  the  exact  terms  of  the 
act  of  lease  as  written,  it  la  Sala.  and  not 
B.  D.  Wood  de  Sons.  It  was  Sale's  duty,  nnr 
da  the  drcnmstances  of  this  case,  to  have 
drawn  the  attention  of  Wood  &  Sons  to  tbe 
addition  of  boondarles  to  the  description,  and 
be  Is  esb)f9ed  from  denying  that  be  leased 
to  defmdants  tbe  landing  and  river  bank 
Icnown  as  the  "Zdringne  Landing  under  Nine- 
Mile  Point"  Plaintiffs  are  seeking  to  STold 
loss,  fnnn  being  made,  by  an  error  In  tbe 
wrlt^  act.  to  pay  for  something  which  they 
have  not  contracted  for,  nor  from  which  tbey 
have  received  benefit,  while  defendants  are 
K^lng  through  the  error  to  recover  m<mey 
for  that  which  they  have  not  given.  The 
district  Judge  exonerated  Sale's  agent  who 
caused  the  act  as  signed  to  be  prepared,  from 
any  Intention  to  lead  defendants  Into  error, 
and  ascribes  tbe  Insertion  of  the  boundarfee 
to  a  want  of  aivredatlon  of  tbe  influence 
which  might  be  subsequently  claimed  to  have 
arisen  by  reason  of  the  insertion  of  these 
words  upon  the  rights  of  parties,  and  also 
to  the  fact  that,  knowing  the  locality,  he  did 
not  attach  any  special  slgnlflcaQce  to  any 
particular  pert  of  the  Z^rlngue  front.  He. 
Dooe  the  lees,  on  behalf  of  his  principal, 
leased  the  particnlar  thing  known  as  tbe 
"Z^rlngue  Landing  under  Nine-Mile  Point" 
We  are  of  tbe  opinion  that  Sala  cannot  right- 
ftdly  take  advantage  of  stich  an  wror.  not  in 
the  contract  but  in  the  act  Intradlng  to  evi- 
dence It.  Rev.  Clv.  Code,  art  17C2.  The 
ihlQK  leased  could  well  stand  as  sufficiently 
described  without  the  boundaries.  The 
boundaries  were  not  needed  for  purposes  of 
identification.  If  they  tend  to  contradict  or 
weaken  the  otherwise  full  description  of  the 
object  contracted  for,  tbey  should  be  rejected. 
The  lessor,  as  well  as  the  seller  (Td.  art. 
2474>.  Is  bonnd  to  explain  himself  clearly  re- 
specting the  extoit  of  his  obligations.  Any 
obscure  or  ambiguous  clause  is  construed 
against  him.  We  must  deal  with  tbe  issues 
from  tbe  standpoint  of  tbe  lentie  between  the 
parties  having  been  a  lease  of  the  Z&rlngue 
lAndtng  under  Nine-Mile  Point  under  full 
warranty.  Article  2681  declares  that  be  who 
possessm  a  thing  belonging  to  another  may 
let  It  to  a  third  person;  and  article  2682,  that 
lie  who  lets  out  the  property  of  another  war- 
Tants  tbe  enjoyment  of  it  against  the  claim 


of  the  owner.  We  think  It  a  matter  of  no 
moment  for  the  purpose  of  disposing  of  the 
particular  issues  raised  between  the  parties 
in  this  case^  whether  Sala  owned  the  whole 
or  only  a  part  of  tbe  property  be  leased; 
for.  whether  It  belonged  to  him  or  not,  he 
undertoiA  to  lease  the  whole  of  It  as  be- 
tween himself  and  Wood  A  Sons.  We  do  not 
think  that  knowledge  by  Wood  St  Sons  that 
a  part  of  the  pn^»erty  leased  btionged  to  oth- 
er parties,  even  if  that  fact  had  been  shown, 
—and.  we  do  not  think  It  was,— would  have 
estopped  them  from  defending  themselves 
against  plaintiffs*  donand.  Hen.  la.  Dig.  p. 
1844,  Mo.  8.  The  utmost  to  whlcdi  knowledge 
would  have  affected  Wood  &  Sons  would 
have  been  to  have  cut  than  off  from  a  claim 
fbr  damages.  Tbey  make  no  such  claims 
hate.  Their  position  Is  slmj^  defensive,  and 
eztmds  no  further  tiun  protecttra,  to  tbe 
extent  that  there  was  a  bUure  of  warranty 
to  eonaldMation.  Slentes  v.  Odler,  17  La. 
Ann.  103.  Wood  &  Sons  were  In  possession 
ot  that  property  until  they  were  evicted  from 
a  portion  of  the  same  by  tbe  lessee  of  tbe 
Pacific  Improvemoit  Company  to  tbe  Beavw 
Company.  It  Is  tbe  duty  of  the  lessor  (Rev. 
Civ.  Code,  art  2692)  to  cause  the  lessee  to  be 
in  a  peaceoMe  possession  of  the  thing,  and 
he  Is  liable  for  damages  In  case  of  evlctkni. 
partial  or  complete  <Id.  art.  2696).  If  In  the 
lease  of  a  predial  estate  the  premises  have 
been  stated  to  be  of  greater  extent  than  tbey 
are  In  reality  the  lessee  may  dalm  an  abate- 
ment of  tbe  rent  (Id.  art  2701)  In  the  cases 
and  subject  to  the  provisions  prescribed  In 
tbe  title  In  the  Code,  **0f  Sale.**  A  lease  by 
a  riparian  proprietor  of  a  portion  of  the 
fnmt  of  his  property  Is  a  twedlal  lease.  The 
lessees  have  been  evicted  from  a  portion  of 
the  property  leased,  exceeding  one-twentieth 
part,  and  they  are  entitied  to  relief,  whether 
their  rights  be  tested  by  articles  2494.  18D<I. 
1897,  2661.  26S2,  or  2696  of  the  Revised  Civil 
Code. 

We  do  not  find  error  in  the  atent  of  tbe 
reduction  made  by  the  district  court  upon 
the  not«  encoted  by  B.  D.  Wood  &  Sons, 
nor  of  the  amount  which  they  are  entitled  to 
have  repaid  to  them.  We  are  of  the  opinion 
that  the  Judgment  appealed  from  Is  correct 
and  It  Is  hereby  affirmed. 

BLAKCHARD,  J.,  dissents.  MONROE.  J., 
who  was  appointed  to  this  bench  subsequent 
to  the  submission  of  tbe  case,  takes  no  part 
In  this  decision. 

On  Rehearing. 
(March  S,  1001.) 
MONROE,  J.  A  careful  reconsideration  of 
this  case  confirms  the  conviction  that  B.  D. 
Wood  &  Sons  were  not  aware  until  Novem- 
ber 24,  1804,  that  their  lease  from  Sala  did 
not  Include  the  2,500  feet  of  river  front  that 
had  been  sold  to  the  Pacific  Improvemeut 
Company.  It  had  been  included  in  the  orig- 
inal lease  from  Z^rlngue  as  an  Integral  part 
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of  tb«  Z&dngne  landing,  and  was  continuous- 
ly occupied  and  used  by  the  lessees  from  1886 
until  after  the  acqulsltl<»i  of  the  Zfirlngne 
plantation  by  Sala  Maidi  7,  1802.  They 
were  occupying  It  upon  July  19,  1892,  when 
Sals,  through  his  attorney,  Jos.  Lombard,  no- 
tUBed  them  that  "the  rent  of  the  landing  and 
rlrer  bank  of  die  Mississippi  river  known 
as  the  'Zdringue  Tjflndlng  under  Nine-Mile 
Point,'  say,  4,500  feet,  more  or  less,  fronting 
on  said  river,"  would  be  $2S0  per  month  from 
the  lat  of  August,  1882.  payable  monthly. 
And  If  Sala  belieTed,  as  he  would  seem  to 
have  done,  that  the  whole  length  of  the  land- 
ing was  4,000  feet,  he  must  also  have  be- 
lieved •apaa  the  8tta  of  August,  1892.  when 
he  sold  2,000  feet  of  It  to  the  Padflc  Im- 
provement Company,  that  he  was  s^lng  flve- 
nlntlis  of  tlM  landing,  and  that  his  right  to 
collect  rent  was  reduced  In  the  eame  pro- 
portion.  Nevertheless,  In  January.  1898,  be 
sued  Wood  &  Sons  Im  rent  tnnn  ManA  7 
to  August  1.  1892.  at  the  rate  fixed  by  the 
lease  from  Z^ingue,  and  from  August  1 
to  November,  1892.  at  $260  per  nuwtli,  the 
rate  fixed  tj  himself  as  the  rental  value 
of  the  whole  landhig.  There  was  certainly 
nothing  in  this  clrcnmstance  to  lead  the  les- 
sees to  suppose  that  he  h^  parted  -with  the 
title  to  a  large  part  of  the  property.  Upon 
the  other  band,  there  is  an  abundance  at 
evidence,  positive,  negative,  and  circumstan- 
tial, making  it  clear  beyond  peradventore 
that  the  first  Intimation  that  Wood  ft  Scms 
had  that  the  2,tX>0  feet  In  question  were  not 
Included  In  their  lease  was  In  November 
18M,  when  a  coal  dealer  In  'Pittsburg  Inform- 
ed B.  D.  Wood  that  he  (the  dealer)  or  his 
company  had  leased  a  landing  at  Nine-Mile 
Point  and  showed  him  the  lease  from  the 
Pacific  Improvement  Omnpany  of  tiie  river 
front  which  that  concern  had  purchased  from 
Sala.  Wood  testifies:  "That  was  the  first 
intimation  that  I  ever  had  that  I  was  dis- 
possessed of  that  land."  He  Immediately  sent 
two  telegrams  to  bis  firm  In  New  Orleans, 
Informing  them  of  what  be  had  learned,  and 
instructing  them  to  see  his  attorney  and  look 
into  the  matter.  Two  days  later  (November 
26, 18M)  the  manager  of  the  Pacific  Improve- 
ment Company  wrote  to  Wood  &  Sons:  "We 
are  Informed  that  you  claim  to  hold  a  lease 
of  certain  property  on  the  river  front  near 
Xlne-MIIe  Point  formerly  belonging  to  Pablo 
Sala.  We  beg  to  inform  you  that  we  pinv 
ctaased  this  property  trwa  Pablo  Sala  In  Ai> 
gust  1802,  In  Ignorance  of  any  lease,  and  with 
a  dear  certificate  from  the  records  ot  Jefler- 
BMi  parish.  Will  you  kindly  Inform  us  wheth- 
er you  claim  to  have  a  lease  of  the  property 
and  whether  tiie  same  was  recorded?  An 
early  r^ly  will  oblige."  Two  days  later  atill 
(November  28,  1894)  tiie  attorneys  of  the 
Pacific  Improvement  Company  wrote  to  the 
attorn^  of  Wood  ft  Sons  that  their  cllrait 
bavliv  purchased  the  proper^  free  from  any 
Incumbrance,  could  not  recognize  Wood  ft 
Sim's  pretensions  as  lessees,  and  they  wrote 


anoth^  letter  to  the  same  effect  on  Decem- 
ber 4,  18M.  In  neither  of  these  letteia  vrae 
there  any  suggestion  that  Wood  ft  Sons  had 
been  apprised  of  tiie  altnation  by  tiie  agcmt 
ot  the  Pacific  CVnupany  two  years  before. 
Beyond  this.  Charles  S.  Bice  and  A,  El  Bill- 
ings, the  attorneys  who  repceaented  Wood 
ft  Sons,  and  B.  D.  Wood,  EL  R  Wood.  W.  H. 
Wood,  and  Charles  W.  Wood,  the  membns 
of  the  firm,  all  testify  that  during  the  whole 
course  of  the  negotiations  lesjdiug  to  t^e  com- 
promise lease  wltii  Sala  in  January,  18M, 
they  were  never  InfOTmed,  never  knew,  azid 
never  suspected  that  any  change  bad  takra 
plaoe  hi  the  ownership  of  the  pn^rty.  or 
that  the  lease  from  Sala  Indnded  any  less 
frontage  on  the  river  than  bad  always  bem 
Induded  in  the  Z^rlngne  landing,  which  was 
the  subject  of  that  l^ise,  as  It  had  for  neaiiy 
10  years  before  been  the  subject  of  the  lease 
from  Z6ringu&  It  also  appears  from  the  cor- 
respCHidence  between  the  counsel  r^resent- 
Ing  Wood  ft  Sons  and  Sala,  respectively,  upon 
the  subject  of  the  proposed  compromise,  that 
the  property  was  always  referred  to  as  the 
"Iduidliw"  or  tbe  "ZSringne  Landing."  and 
neither  Sal&'a  attorney  nor  any  witness  for 
the  appellant  has  undertalnn  to  say  that  that 
conespondence  related  to  any  other  pn^erty 
than  the  *<zerlngue  Landing,"  as  It  had  at 
mja  been  known,  la  other  wwds,  It  does 
not  fq^iear  that  the  counsel  who  tbea  r^re- 
sented  Sala  was  any  better  loformed  npcm 
the  subject  than  liie  counad  who  represent- 
ed Wood  &  Sons;  and.  as  he  had  sued  on 
Sala's  behalf  to  collect  rent  fbr  t3ie  wlude 
landing  after  Sala  had  sold  2,500  feet  of  It 
we  are  satisfied  fliat  he  was  no  better  In- 
formed. The  circumstances  connected  with 
tbe  preparation  of  the  lease  with  Sala  which 
was  finally  agreed  on  have  already  beoi  snf- 
flclentiy  conaidored  In  the  lulginal  oiMi^on. 
and  we  wUl  not  dwell  upon  them  further 
than  to  say  that  while  we  acquit  the  gentle- 
man who  repreaoited  Etala  of  having  Inten- 
tionally deceived  B.  D,  Wood  ft  Sons,  tb«« 
is  nothing  In  tbose  felrcumstances  friMn  which 
the  conclnsion  can  be  drawn  that  the  latter 
knew  or  ought  to  have  known  that  the  duuige 
In  the  description  of  the  property  by  the 
addition  of  upper  and  lower  boundarlea  meant 
a  difference  of  2.600  feet  to  the  measurement 
of  the  "Zerlngne  Landing  under  mne-MIle 
Point"  which  was  the  subject  <tf  tiw  lease. 
We  will  add  to  this  connecti(m  that  we  have 
accorded  the  highest  consideration  to  the  tes- 
timony of  the  genUonan  who  negotiated  the 
sale  from  Sala  to  the  Pacific  Improvement 
Company,  but  have  nevertheless  reached  the 
conclusion  that  he  waa  mistaken  either  as 
to  the  iaXe  or  as  to  the  snbstance  ct  the 
conversation  betweoi  Mr.  Wood  and  him- 
self. 

The  remaining  question  to  be  considered 
relates  to  the  extent  of  the  reduction  in  price 
to  which  B.  D.  Wood  ft  8«u  are  mtitied 
by  reason  of  tiie  lednctlan.to  the  river  ftnnc- 
Bge  tocluded  In  their  leasa  The  Judgment 
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habitually  moor  his  boats  at  a  point  where 
there  are  no  mootlug  piles  to  which  to  fasten 
them.  The  learned  Judge  a  quo  sums  up  his 
conclusions  upon  Uie  points  which  we  bare 
thus  considered  In  the  following  forcible  lan- 
guage, to  wit:  "Therefore,  becaose  they  had 
been  the  lessees  of  the  'Zdiingue  Landing  un- 
der Nine-Mile  Points;  because  this  landing 
was  the  only  one  fitted  for  their  business; 
because  the  negotiations  for  CMUpronUse  were 
Intended  by  plaintiffs  to  secure  a  new  lease 
of  this  landing.  In  Its  full  extent,  as  they 
bad  always  had  it;  because  the  extent  of 
diminution  of  the  landing  was  never  the  sub- 
ject of  discussion,  the  property  or  res  being 
as  an  understood  matter;  and  because  the 
description,  as  written  In  the  lease,  specified 
la  its  opening  clause  the  *Z6rtngue  Landing 
under  or  below  Nlne-MUe  Point.*— plaintiffs' 
counsel  and  plaintiffs  may  well  be  relieved 
of  the  charge  of  neglect;  for  on  the  face  of 
the  contract  there  was  nothing  to  indicate 
that  they  were  to  receive  a  fraction  of  the 
landing  instead  of  the  entire  landing,  or  that 
they  were  to  recelre  said  landing  with  Are- 
eighths  or  more  of  Its  only  useful  or  available 
portt(Hi  lopped  off.  The  chief  characteristic 
and  substantial  quality  of  the  landing  they 
thought  they  were  leasing  was  its  protection 
from  storm  and  current  and  other  river  dan- 
gers, by  reason  of  its  lying  under  Nine-Mile 
Point,  and  in  the  paper  which  they  signed 
was  written  nothing  to  indicate  that  they 
were  getting  Instead  of  tuis  (the  Z6ringue 
Landing)  only  a  stretch  ot  tItw  frcnt,  only 
the  smaller  part  of  which,  relatively,  was 
susceptible  of  use,  and  the  greater  part  of 
which  was  of  no  poaslUe  eenrice  to  them, 
and  could  not  be." 

For  the  reasons  thus  given,  we  are  of  opin- 
ion that  there  was  no  error  in  the  original 
decree  herein  rendered;  and  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  same 
be  reinstated,  and  now  made  the  Jndgnmit 
of  the  court 


ai^pesled  from  fixed  upon  4,000  feet  as  the 
total  frontage  of  the  avallaUe  landing,  and 
held  that  tiie  lessees,  having  lost  five-eighths 
of  It  hj  Teeson  of  the  sale  to  the  improve' 
ment  cmnpany,  were  ^titled  to  have  thetr 
liability  reduced  In  the  same  proportion;  and 
the  Judgment  as  thus  rendered  was  affirmed 
by  the  original  decree  ot  this  court  Our  re- 
examination of  the  testimony  upon  this  point 
fails  to  satisfy  us  that  any  error  has  been 
committed.  It  Is  true  that  Mr.  PlUe.  an  en- 
fdneer  who  was  examined  on  behalf  of  MrsL 
Mala,  testified  that  he  measured  the  front 
of  the  zerlngue  plantation,  and  found  7,200 
feet  between  the  upper  boundary  and  the  line 
of  a  tract  which  had  been  sold  to  the  Texaa 
A  Padflc  Ballvray  Oompany.  It  is  also  true 
that  Mr.  Qrandjean,  an  engineer  who  was 
examined  on  behalf  of  Wood  &  Sons,  measur- 
ed the  same  property,  and  fonnd  8»400  feet 
between  the  same  points.  And  It  further 
appears  that  the  title  by  which  Sala  acquired 
calls  for  '*thIrty-one  arpents.  twelve  tolses, 
and  twelve  feet"  (or  something  less  than 
6^000  feet)  between  the  same  two  points;  so 
that  the  qaestlOD  as  to  the  exact  measure- 
ment of  the  frtnt  of  the  Zdrlngue  planta* 
tlon,  as  purchased  by  Sala.  may  be  regarded 
as  InTolved  in  some  doubt  Concerning  the 
proportion  of  the  river  front  which  was  avail- 
able as  a  coal  landing.  howevOT,  there  seems 
to  be  less  uncertainty.  The  evidence  shows 
that  more  than  25  years  ago  Mr.  Wilmot 
leased  the  whole  front  of  the  plantation  as 
a  coal  landing,  and  moored  his  boats  about 
midway  between  the  upper  and  lower  bound- 
ary, bot  that  he  learned  that  the  location 
thus  selected  waa  unsafe,  by  losing  T  or  8 
of  his  boats  in  one  night  It  also  appears 
that  In  1888  Wood  &  Sons  lost  about  30  boats 
at  one  time,  which  were  moored  in  front  of 
the  lower  half  of  the  landing,  while  those 
in  front  of  the  upper  half  were  saved.  To 
these  experiences  Is  added  the  int^ligible 
explanation  that  the  stretch  of  river  bank 
immediately  under  the  point  Is  valuable  as  a 
landing  for  the  reason  that  It  Is  under  the 
point  and  is  protected  from  the  current, 
which  Is  deflected  by  tiie  point  to  the  other 
side  of  the  river,  producing  comparatively 
sUll  water  where  the  boats  are  moored.  It  Is 
also  said  that  the  position  is  a  more  protected 
one  with  respect  to  storms.  While  the  plan- 
tatloD  88  acquired  by  gala  may  therefore 
have  had  a  frontage  of  8.400  feet.  It  was  only 
the  upper  half  that  was  available  for  a  coal 
landing,  and  that  was  used  by  B.  D.  Wood 
&  Sons  for  that  purpose.  They  had  six 
chimps  of  mooring  piles  driven  within  the 
2,500  feet  which  were  sold  to  the  Pacific 
Improvement  Company,  and  three  clumps 
within  1,000  feet  below,  which  affords,  as  it 
seems  to  us,  the  most  conclusive  evidence 
as  to  the  actual  location  of  the  cool  landing, 
since  mooring  piles  are  not  likely  to  have 
been  driven  exc^t  for  the  puriKwe  of  holding 
boats;  and,  upon  the  other  hand.  It  Is  hardly 
to  he  suppoaed  that  a  coal  merchant  will 


BLAN'CHABD,  J.,  dissents. 


(105  La.) 

FIRST  NAT.  BANK  OP  FT.  WAYXK.  IXD.. 
V.  FT.  WAYNE  ARTIFICIAL  ICE3 
CO.  et  al.    (No.  13,301.) 
(Supreme  Court  of  Louiaiana,    April  2,  1000.) 

ATTACHMENT— CLAIM  OF  THIRD  OPPONENT— 
APPKAL— REVIBW— SALB  OF  PERSONALTY- 
RIGHTS  OF  CREDITORS— RECORD— PRIORI- 
TIES. 

1.  A  third  opponent,  claiming  property  under 
•eiiure.  has  no  standing  to  question  the  regu- 
larity of  the  proceedings,  unless  be  cbarg^s 
fraud  or  cnllnsfou  to  his  prejudice.  He  is  oth- 
erwise confined  to  the  establishment  of  bis  title 
to  theproper^  claimed  by  him. 

2.  Where  a  defendant  in  attachment  files  a 

f general  denial,  and  makes  no  attack  by  piead- 
Dg  upon  the  attachment,  and  no  motion  to  dis- 
BoTve.  and  the  transcript  of  appeal  falls  to  show 
what  objections  were  urged  with  reference  to 
the  Issuance  of  the  writ,  or  when  they  were 
\irf;ed,or  b;  Whom,  this  court  is  not  at  liberty  on 
the  appeal  to  review  such  questions,  presented 
orally  er  by  Mef. 

■  Digitized  by  Google 


380 


29  80UTHEBN  BEPORTEB. 


CLa. 


3.  While  H  Ib  tme  that  quoad  the  vendor  and 
vendee,  Immorable  property  may  pass  beyond 
the  control  of  the  former  by  reason  of  an  un- 
recorded sale,  the  propoilnon  does  not  bold 
Kood  as  (o  third  persons  who  are  credited  of 
the  vendor,  and  the  property  remains  subject 
to  seizure  by  them  until  the  sale  is  recorded. 

4.  In  such  a  case,  the  courts  will  take  notice 
of  the  fractions  of  a  day,  and  a  recorded  seizure 
will  take  precedence  of  a  snbseqaently  record- 
ed sale,  if  the  diflference  In  time  can  be  ascer- 
tained by  proof. 

5.  Where  a  tiiird  opponent  daima  tiie  owner- 
ship of  Immovable  property.  whi<di  has  been 
seized  by  the  sheriff  In  a  suit  against  his  ven- 
dor, the  burden  of  proof  is  npon  him  to  show* 
not  only  that  the  property  was  sold  to  him,  bat 
that  the  sale  wai  recorded,  before  th«  teixan. 

On  Behearing. 
Plaintiff's  seizure  under  writ  of  attach- 
ment, having  been  made  prior  to  the  registry 
of  the  conveyanee  nnder  whldi  the  intervener 
daims,  cannot  be  defeated  by  the  latter. 
(Syllabtia  by  the  Conrt.) 

Appesl  from  dvll  dliMct  conrt,  parish  ot 
Odeong;  John  8t  Paul,  Judge. 

Action  b7  the  First  Natloiml  Bank  of  Ft 
Wayne,  Ind..  acalnst  the  Ft  Wayne  Artifi- 
cial Ice  Gonipui7.  The  H^^ela  Ice  Company, 
Limited,  filed  an  Interventiott.  Judgment  for 
plaintiff,  and  defendant  and  Intervener  ap- 
peal. Affirmed. 

Hafry  H.  Hall,  for  appellants.  Parkeraon 
ft  Tob^  for  appellee. 

MONROE,  J.  Upon  Januaiy  26,  1890, 
fdalntlff  Institnted  suit  against  defendant  a 
corporation  organized  under  the  laws  of  In- 
diana and  having  Its  domicile  in  that  state, 
to  recover  a  balance  of  f 15,000  due  upon  cer- 
tain promissory  notes,  of  which  plaintlfT  Is 
holder  and  owner,  and  which  bad  been  made 
by  defendant  to  the  order  of  R.  T.  McDonald, 
and  were  by  him  Indorsed.  An  attachment 
issued,  and  upon  the  same  day  was  levied  upon 
certain  real  estate  in  New  Orleans,  the  seizure 
of  which  was  duly  recorded  in  the  mortgage 
office.  Thereafter,  Februaiy  2d,  a  curator  ad 
hoc  was  appointed  to  represent  the  absent  de- 
fendant and  upon  February  16th  the  curator 
ffied  a  general  denial.  Upon  April  12th,  fol- 
lowing, the  Hygela  Ice  Company,  Limited, 
filed  an  intervention  and  tbird  opposition,  al- 
leging that  It  had  purchased  the  property  In 
question  by  notarial  act  January  21,  1809,  and 
was  the  owner  of  It  at  the  date  of  its  seizure, 
and  praying  for  judgment  ordering  the  release 
of  said  property  and  decreeing  said  company 
to  have  been  the  owner  when  the  attachment 
was  levied.  To  this  Intervention  the  plaintiff 
filed  a  general  denial,  and  there  were  no  other 
pleadings.  No  serious  resistance  was  offered 
a?  n^ninst  the  debt  claimed,  and  no  attack 
by  pleading  of  any  kind  was  made  upon  the 
attachment  There  was  Judgment  for  plain- 
tiff for  the  amount  claimed,  maintaining  the 
attachment  and  the  defendant  as  also  the 
opponent  have  appealed. 

Opinion. 

Objection  la  made  by  way  of  argument  to 
the  sufflclttiC7  of  the  aflldavft  for  the  attach- 


ment and  of  the  dierlff's  notice  which  -was 
served  on  the  curator  ad  hoc  Bat  while  the 
nme  counsel  represents  both  the  defendant 
and  flw  appaaeatt  the  only  brief  ffled  bim 
Is  dgned  In  Us  capacity  as  attorn^  tar  the 
opponent  who  has  no  standing  to  raise  mudi 
questions.  As  far  bade  as  1820  this  conrt  said: 
**A  third  party  has  st^qted  bt  awrlng  the 
goods  to  be  his  pn^erty  and  demanding  resto- 
ration of  them.  The  dalmant  has  not  only 
atten^tted  to  prore  the  property  to  be  his,  but 
he  has  beoi  acting  the  part  of  the  defendant 
by  imdertaktng  to  show  that  the  attachment 
ought  not  to  hava  lasoed,  and  that  after  It 
had  Issued  It  was  imperfectly  executed.  The 
only  thlDg  which  we  conceive  a  dalmant  noay 
be  permitted  to  do  Is  to  show  that  tte  |vop- 
wty  attached  la  verOy  his.  As  soon  as  he 
succeeds  In  that  bis  part  is  at  an  end.  Bat 
a  claimant  has  aurdy  no  rl^t  to  diaw  any 
Irrcguhirity  In  the  aolt  fai  whlA  he  hiter- 
venes  for  the  sole  purpose  of  resculnc  the 
property.  Whether  the  plaintiff,  tiie  court, 
and  the  sheriff  have  beoi  acUng  le^illy.  or 
not  la  none  <a  his  buatneas."  Lee  t.  Bradlee. 
8  Mart  05;  Fleming  t.  Shldds,  21  La.  Ann. 
118;  Gonunlsaloa  Ga  t.  Bond.  44  La.  Ann. 
8U.  11  South.  220;  Uncofai  t.  Express  Co., 
lA  Ann.  729^  12  Sooth.  887.  It  Is  true  that 
In  tiie  oral  argmnent  beton  tiila  court  It  was 
stated  that  the  defendant  also  desired  to  nrge- 
tbB  objet^uL  In  the  lower  court  however, 
as  we  have  stated,  no  serious  resistance  was 
oftenA  against  the  debt  dalmed,  and  no  at- 
tadc  by  pleadings  of  any  Idnd  was  made  upon 
the  attachment  The  general  denhd  applies  to 
the  allegatKms  of  die  petltUm  and  contatais  no 
reference  to  the  affidavit  Cor  the  attainment 
or  to  the  manner  in  whldi  the  writ  was  exe- 
cuted. Any  objections  which  were  made  to 
the  attachment  must  have  been  made  orally, 
and  we  have  no  means  of  knowtaig  what  they 
were,  or  when  they  were  made,  or  whether 
made  by  d^endant  or  opponent  Thus  the  rec- 
ud  merely  shows  that  the  Judge  a  qno  dedlned 
to  consider  objections  of  some  kind,  for  the 
leaaons,  as  stated  by  him,  that  '*where  a  party 
se^  to  prevent  a  aelam«  on  the  ground  that 
he  Is  tlw  owner  of  the  property  seized,  no 
other  Issue  can  be  tried  but  that  of  ownership. 
Besides,  the  defendant  having  Joined  Issue,  any 
Informality  In  the  Issuance  of  the  attadimenV 
la  cured."  It  la  fbr  the  appdlant  to  show  that 
there  was  error  In  the  ruling,  and  no  such 
sbowli^  has  been  made.  ^Vvery  act  of  a 
conrt  of  competent  Jarisdlction  sbaD  be  pre- 
sumed to  have  been  rtghtiy  done  until  the  con- 
trary appears."  1  Rice,  Br.  p.  68.  "The  ap- 
pellant must  pre8«t  a  record  showing  error 
80  clearly  as  to  overthrow  every  presumption 
of  regularity.  He  must  exclude  every  pre- 
sumption in  favor  of  the  Judgmoit  arising 
from  omissions  In  the  record  by  Indudlng  aU 
the  trial  court  proceedlnga  affecting  the  error 
alleged.  No  presumption  or  Inference  In  favor 
of  the  appellant  will  be  made.'*  2  Bnc.  PL 
&  Prae.  204.  "It  Is  argued  that  the  plaintiff 
had  no  right  to  the  writ  of  provisional  selsuie; 
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*  *  *  No  application  was  made  In  the 
coort  below  to  quash  the  proceedings  under 
the  writ,  and.  altbongh  the  objection  to  the 
issuance  of  the  writ  was  contained  In  the  de- 
fendant's answer,  no  action  of  the  court  was 
bad  upon  it  and  we  are  not  at  liberty  to  con- 
aider  the  subject  on  the  appeaL"  Ledonx  t. 
Smith,  4  La.  Ann.  4S2.  "It  is  too  late,  after 
an  appearance  and  answer  by  defaidanta,  and 
a  trial  on  the  merits,  to  move  to  set  aside  an 
atUchment"  Watson  t.  McAllister,  7  Mart 
368;  Enders  t.  The  Henry  Clay,  8  Bob.  80. 
See,  also,  Baler  t.  McAllister,  14  La.  Ann.  821; 
Air^  T.  Savings  Inst,  83-  La.  Ann.  1346. 

It  la  said  that  plaintiff  had  no  right  to 
attach,  as  belonging  to  the  defendant  prop- 
erty which  had  been  sold  by  It  and  over 
which  it  had,  therefore,  no  control  at  the 
time  of  such  attachment;  the  proposition, 
otherwise  stated,  being  that,  where  a  Ten- 
dor  and  vendee  have  reached  an  agreement 
which,  as  between  them,  amounts  to  a  sale 
of  real  estate,  the  property  at  once,  and 
without  regard  to  the  registry  of  the  con> 
tract,  passes  beyond  the  control  of  the  ven- 
dor, and  therefore  ceases  to  be  liable  for 
his  debts,  unless  the  same  should  be  con- 
tracted upon  the  faith  of  bis  apparent  con- 
tinued ownership.  We  take  It  to  be  well 
settled  under  our  law  that  while  a  sale 
of  Immovable  property  may  be  good  as  be- 
tween the  parties  by  virtue  of  their  agree- 
ment. It  is  void  as  to  third  persons  until 
regiatered,  and  that  so  long  as  such  sale 
is  unregistered  an  innocent  third  person  may 
acquire  title  by  purchase,  either  from  the 
apparent  owner  himself  or  at  a  Judicial  sale 
made  at  the  instance  of  the  creditor  of  such 
apparent  owner.  Rev.  Civ.  Code,  arts.  2255, 
2262,  2266,  2275;  Meyer  v.  Simpson,  21  La. 
Ann.  591;  Doughty  v.  Sheriff.  25  La.  Ann. 
290;  Derbes  v.  Romero.  32  La.  Ann.  927;  Boy- 
er  V.  Joflrlon,  40  La,  Ann.  657,  4  South.  872. 
Cases  In  which  it  has  been  held  that  a  title 
In  an  apparent  vendee  will  not  preclude  the 
real  owner  from  asserting  his  rights  against 
a  creditor  of  the  vendee  who  has  not  chan- 
ged his  position  by  reason  of  such  apparent 
title  in  his  debtor  have  no  application. 

It  is  further  contended  that,  the  registry 
of  plaintiff's  attachm«it  and  of  the  sale  to 
(he  opponent  of  the  property  attached  having 
been  made  upon  the  same  day,  the  law  will 
not  take  notice  of  fractions  of  the  day,  and 
will  therefore  give  no  precedence  to  the  at- 
tachment over  the  sale,  even  though  the  for- 
mer may  have  been  registered  In  the  morning 
and  the  latter  in  the  afternoon.  In  discuss- 
ing the  rule  thus  Invoked,  our  predecessors  in 
tills  court  have  said:  "It  has  been  repeatedly 
held  ttuit  the  general  rule  that  the  law  admits 
of  no  fractions  of  a  day  Is  a  mere  legal  Action 
that  la  subject  to  numerous  exceptions,  and 
that  whenever  it  becomes  necessary  to  deter- 
mine who  of  several  persons  has  a  priority 
of  right  time  may  be  diBtinguished  with  ac- 
curacy. In  the  case  of  Callahan  v.  Hallo- 
well.  2  Bay,  9,  the  court  said  that  "time  it 


in  Its  nature  essentially  divisible  from  years 
down  to  hours  and  minutes.  A  minute,  there- 
fore, will  give  priority  as  eflectoaUy  In  point 
of  time  as  a  year  or  a  day."  The  court  In 
Its  opinion  refers  to  the  case  of  Oomlte  v.  Pitt 
3  Burrows,  1423.  1434,  in  which  Lord  Mans- 
field said:  "But  though  the  law  does  not,  in 
general,  allow  the,  fraction  of  a  day,  yet  It 
admits  it  In  cases  where  It  is  necessary  to 
distinguish.  And  I  do  not  see  why  the  very 
hour  may  not  be  so,  too,  when  It  is  necessary, 
and  can  be  done;  for  It  Is  not  like  a  mathe- 
matical point  which  cannot  be  divided."  See, 
also.  Lemon  v.  Staats,  1  Cow.  583;  Water- 
man V.  Haskin,  11  Johns.  229;  Opinion  of  Mr. 
Justice  Story  In  Be  Richardson.  6  Law  Rep. 
397.  Fed.  Cas.  No.  11.777.  "In  no  classes  of 
cases  have  the  subdivisions  of  the  day  been 
more  frequenUy  recognized  than  in  the  con- 
flicting rights  growing  out  of  the  institution 
of  Judicial  proceedings  and  the  execution  of 
Vrits  from  which  preferences  result  There 
are  cases  In  which  our  law  expressly  forbids 
the  different  honrs  of  the  day  from  being  rec- 
ognized as  affecting  the  right  of  parties,  as  In 
the  instance  of  tbe  inscription  of  mortgages; 
but  the  prohibition  must  be  confined  to  the 
cases  enumerated,  and  must  be  considered  as 
an  admission  that  the  rule  would  be  other- 
wise in  the  absence  of  an  express  enactment." 
TufU  V.  Carradlne,  3  La.  Ann.  430.  See,  also, 
Gomila  v.  Mlillken,  41  La.  Ann.  123,  6  South. 
648;  Bank  v.  Burkhardt  100  U.  S.  686,  25  L. 
Bd.  766;  Louisville  Tp.  v.  Portsmouth  Sav. 
Bank,  104  U.  S.  468,  26  L.  Ed.  775.  In  the 
case  of  Tufts  v.  Carradlne,  thus  cited,  the 
court  was  called  upon  to  decide  between  five 
attaching  creditors,  whose  attachments  were 
made  at  different  hours  upon  the  same  day. 
But  the  conclusion  would  have  been  the  same 
if  the  first  attaching  creditor  had  been  as- 
serting his  priority,  as  against  persons  claim- 
ing rights  In  or  upon  tbe  property,  upon  other 
grounds  than  competing  attachments.  Thus, 
In  Beck  V.  Brady,  7  La.  Ann.  8,  th^e  was  a 
cmtest  between  an  attaching  creditor  and 
creditors  who  obtained  Judgments  and  seized 
under  execution,  and  the  court  referring  to 
the  conditions  at  the  time  of  the  atiachment 
and  to  the  rights  of  the  attaching  creditor, 
said:  "One  who  has  no  better  rights  at  the 
time—that  Is,  no  privilege,  mortgage,  or  lien— 
cannot  subsequently  acquire  either,  so  as  to 
defeat  the  process  In  his  favor."  In  Stephen- 
son V.  Lee,  6  La.  Ann.  758,  the  plaintiff  eu- 
Joined  the  sale  of  a  slave  under  an  execution 
which  had  been  preceded  by  an  attachment 
upon  the  ground  that  tiie  slave  bad  been  ad- 
judicated to  him  in  the  foreclosure  of  a  mort- 
gage. It  was  found  that  the  mortgage  was 
not  r^stered  until  after  the  attachment  and 
the  court  said:  "The  attachment,  therefore, 
takes  precedence  of  the  unregistered  nu>rt- 
gage."  It  also  appearing  that  tbe  slave  had 
been  bonded  when  seized  under  the  attach- 
ment and  thereafter  sold  imder  the  mortgage, 
the  court  said:  "Even  if  the  registry  of  the 
sale  of  the  slave,  attached  after  he  was  bond- 
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ed.  ttdght  defeat  the  attachment,  Btlll,  In  this 
case,  that  sale  was  not  completed  and  regis- 
tered In  the  conveyance  office.  Therefore  It 
had  no  effect  against  third  persons,  and  the 
property  was  still  subject  to  seisare  and  exe- 
cution.*' In  Gasquet  t.  Johnson,  2  La.  618,  It 
was  said,  through  Martin,  J. :  "When  the  op- 
posing creditor  has  an  Imperfect  title,  the  pos- 
session atiU  remaining  In  the  vendor,  the  at^ 
tacblng  creditor  will  hold  the  property;  the 
sale  as  to  third  persons  being  completed  by 
the  delivery  alone,"  etc.  "The  decision  of 
this  court  that,  where  the  debtor  may  sell,  the 
creditor  may  attach,  must  be  understood  as 
confined  to  cases  In  which  the  debtor  had 
once  the  possession  of  the  goods,  and  stlU 
retains  It  as  to  his  creditors,  although  he 
may  have  lost  It  to  his  vendee,  as  in  the  case 
of  a  sale  not  followed  by  a  delivery."  In 
Emerson  v.  Fox,  3  La.  182,  It  was  said  by 
Judge  Martin,  as  the  organ  of  the  coort: 
"The  contract  of  sale  Is  perfect  as  to  the  par- 
ties, their  agreement,  before  tradition; 
*  *  *  bnt  this  tradition  Is  necessary  to 
vest  the  property  in  the  vendee.  This  has 
been  so  jery  often  decided  in  this  court  that 
a  reference  to  particular  cases  is  unneces- 
sary. But  the  law  considers  the  tradition  or 
delivery  of  Immovables  as  always  accompany- 
ing the  public  act  which  transfers  the  prop- 
erty, •  •  •  From  this  general  {hotIsIod 
those  cases  must  be  excepted  In  which  th'ere 
Is  an  evident  l^fal  obstacle  to  the  delivery. 
The  law  cannot  consider  that  as  done  which 
cannot  legally  be  done.  In  the  present  case, 
the  house  and  lot  being  in  the  possession  of 
the  sheriff  at  the  time  of  the  sale,  It  Is  clear 
that  the  vendor  could  not  make  a  tradition  or 
delivery  of  them  without  violating  the  pos- 
session of  the  sheriff,"  etc. 

Undo*  the  law  as  it  now  stands,  regulating 
seizures  by  the  sheriff  In  the  parish  of  Or- 
leans, that  officer  is  not  required  to  take  the 
property  Into  his  physical  possession,  but  to 
cause  a  notice  of  seizure,  the  form  of  which 
la  prescribed,  to  be  served  on  the  person 
whose  property  Is  to  be  seised,  and  a  like  no- 
tice to  be  recorded  In  the  mortgage  office. 
He  la  also  required  to  note  and  to  make  re- 
Itum  ot  the  date  and  hour  of  such  recorda- 
tion, which  is  "deemed  and  contidered  as  the 
seizure  and  possession  by  the  sheriff,"  etc 
Rev.  St  H  362&-3(B9.  We  have  seen  that 
the  seizure  In  this  case  was  recorded  at  40 
minutes  past  1  o'clock  upon  January  26,  1899. 
It  Is  not  denied  that  the  effect  was  the  same 
as  if  the  property  had  been  taken,  as  It  would 
have  been  In  the  country  parishes,  Into  the  ac- 
tual physical  possesrioo  of  the  sheriff.  It  Is 
admitted  that,  as  between  seizing  creditors, 
the  law  favors  the  vigilant,  and  that  the  first 
In  point  of  time,  whether  it  be  days,  or  hours, 
or  minutes,  obtains  a  preference  over  those 
who  are  later.  It  Is  said,  however,  that  a 
creditor  who  seizes  in  the  morning  takes  ab- 
solutely nothing,  as  against  a  prior  purchaser 
who  records  his  act  of  purcbase  In  the  after- 
noon, while  the  property  is  in  the  hands  of 


the  sheriff.  But,  if  the  seizure  by  one  credit- 
or Is  good  as  against  a  subsequent  seizure  by 
another  creditor,  why  ahonld  it  not  be  good 
as  against  a  pnnduiser  to  whom  no  delivery 
has  been  made  or  can  be  made?  By  the  express 
terms  of  the  law,  the  seizure  takes  effect  at 
the  moment  that  It  Is  made;  while  in  regard 
to  Bales,  the  law  reads:  "All  sales,  contracts 
and  Judgments,  affecting  Immovable  property, 
which  shall  not  be  so  recorded,  shall  be  utter- 
ly null  and  void,  except  between  the  parties 
thereto.  The  recording  may  be  made  at  any 
time,  but  shall  only  affect  third  persons  from 
the  time  of  the  recording.  The  recording 
shall  have  effect  from  the  time  when  the  act 
is  deposited  In  the  proper  office,  and  indorsed 
by  the  proper  <^cer."  Rev.  CXv.  Code,  art. 
2266.  In  Summers  v.  Clark,  80  l£L  Ann.  436. 
the  article  cited  was  applied  In  a  case  where 
leased  property,  situated  In  New  Orleans,  was 
seized  under  execution,  and  the  seizing  cred- 
itor claimed  the  rents,  though  the  lessee,  hold- 
ing under  an  unrecorded  lease,  had  bound 
himself  for  the  same  by  negotiable  promis- 
sory notes,  which  he  had  delivered  to  ^e 
lessor  and  which  were  outstanding.  It  was 
held  that  the  lease,  not  having  been  recorded 
as  required  by  Rev.  Civ.  Oode,  art  2264,  was 
null  and  void  as  to  third  persons,  as  provided 
by  article  2266,  and  that  the  lessee  was 
bound  to  the  seizing  creditor  for  the  rents. 
This  court  said:  "If  a  vendee  In  such  case 
can  by  seizure  be  deprived  of  possession  and 
enjoyment  under  his  purchase,  why  not  a  les- 
see? If  In  such  a  case  It  Is  no  defense  that 
the  vendee  has  paid  the  price,  why  sboold 
it  be  Oiat  the  lessee  has  paid  the  rent?  The 
principles  involved  In  the  two  cases  are  the 
same,  and  by  no  means  novel."  At  page  440, 
upon  application  for  rehearing,  the  suggestion 
was  considered  that  the  article  referred  to 
had  been  incorporated  as  new  law  in  the 
Code  of  ISTO,  and  it  was  held  that  this  did 
not  affect  the  conclusions  as  announced  In 
the  original  opinion,  which  were,  accordingly, 
affirmed.  It  will  be  observed  that  by  article 
2266  the  sale  takes  effect  as  agamst  third 
persons  from  the  **tlme,"  and  not  from  the 
"day"  or  "date,"  of  the  registry;  so  that  If 
It  could  be  supposed  that  the  use  of  the  latter 
words  would  make  a  difference  In  a  case  such 
as  this,  the  question  must  be  regarded  as  set- 
tled by  the  use  of  th«  word  **tlme"  tn  the 
later  enactment 

The  opponent  alleges  ttiat  It  had  purchased 
the  property  In  question  before  the  attach- 
ment but  It  does  not  allege  that  there  had 
been  any  delivery.  Upon  the  contrary,  liie 
allegation  upon  the  subject  is  that  the  "sher- 
iff has  attached  and  taken  Into  his  posses- 
sion the  following  described  property,"  etc. 
The  opposition  Is  therefore  in  the  nature  of  t 
petitory  action,  in  which  the  plaintiff  must 
recorer  upon  the  strength  of  the  tltie  exhib- 
ited by  him.  In  any  aspect  of  the  case,  tbe 
burden  of  proof  rests  upon  the  oi^xment  to 
show  that  not  only  as  to  Its  vendor,  but  at 
to  tbe  i»lalntlff  In  attachment, 
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la  t2ie  posKSBlon  of  tlie  Bberlff  belonged  to  It 
•t  the  moment  of  the  s^zure.  Harper  t. 
Bank,  15  La.  Ann.  136;  State  t.  Louisiana 
State  Bank,  20  Lb.  Ann.  468;  WllUams  t. 
Htfuer,  30  La.  Ana  1198.  And,  Inasmuch 
as  registry  Is  necessary  In  order  to  establish 
title  In  real  estate  as  against  third  persons, 
the  burden  rests  upon  the  opponent  to  show 
offlrmatlrely  that  the  title  under  which  It 
dalms  was  duly  registered  before  the  plain- 
tiff acquired  possession  by  seizure.  It  Is  not 
{^tended  that  this  has  been  done.  It  ap- 
pears from  the  evidence  that  the  act  of  sale 
upon  which  the  opponent  relies  was  executed 
January  21,  lfi9»,  but  that  the  portim  there- 
to failed  to  reach  a  concluadon  as  to  which 
of  them  should  pay  the  Intonal  revenue  tax, 
amounting  to  $160,  so  that  the  matter  re- 
mained In  abeyance  until  January  26th,  the 
day  TQwn  which  the  attachment  was  levied. 
Whether  the  question  of  the  payment  of  the 
tax  was  settled,  and  the  act  was  th^  regis- 
tered before  the  registry  of  the  setsnre,  or 
afterwards,  does  not  appear.  It  Is  clear, 
however,  that  tbe  time  at  which  the  revenue 
stamps  were  affixed,  and  at  v^ch  the  act 
was  sent  to  the  omveyance  office  and  receiv- 
ed and  Indorsed  fay  the  register,  are  matters 
that  are  within  the  cognizance  of  ttie  oppo- 
nent, rather  than  of  the  attaching  creditor, 
and  that  the  burden  -of  proof  upon  the  subject 
rests  upon  the  former.  Greenl.  Bv.  {  29; 
Bowman  v.  McBlroy,  15  La.  Ann.  663;  Buge- 
ly  T.  GUI.  15  la.  Ann.  509.  Beyond  this, 
there  Is  no  other  evidence  than  the  declara- 
tion contained  in  the  act  of  sale  that  the  pur- 
chaser has  paid  any  part  of  the  purchase 
price,  or  that  It  will  lose  anything  by  the 
seizure;  and,  in  view  ot  the  admission  that 
the  question  of  the  revalue  stamps  remained 
open  on  til  January  26tb,  It  seems  hardly 
probaUe  that  any  payment  was  made  before 
that  tlm&  Upon  the  other  hand,  if  the  pur- 
chase price  was  paid  on  the  date  last  men- 
tioned, and  after  the  seizure,  the  purchaser 
did  a  very  imprudent  thing,  and  has  only  it- 
s^  to  blame;  for  it  is  shown  that  the  certifi- 
cate of  mortgages  attached  to  the  act  of  sale 
bore  neither  date  nor  signature  when  the  act 
was  r^^lstered,  and  it  has  been  stated  In 
argument  without  contradiction,  that  It  had 
been  Issued  more  than  a  month  before,  and 
was  ev^tually  dated  January  21,  1899. 
What  difference,  if  any,  it  would  have  made 
If  the  sale  to  the  opponent,  though  receded 
after  the  eelzure  by  attachment,  had  been  re- 
corded within  48  hours  after  the  passage  of 
the  act.  as  pcwlded  b^  Ber.  Civ.  Code,  art 
2255,  Is  a  question  which  does  not  arise.  For 
these  reasons,  we  are  of  opinion  that  ttiere 
is  no  errOT  In  the  Judgment  amiealed  from, 
and  ft  Is  accordin^y  affirmed. 

On  Rehearing. 

(March  6,  ISOl.) 
BliANCHAKD,  J.   A  review  and  reconsld- 
cratlon  ot  this  case,  on  rehearing,  after  oral 


argument  again  heard,  has  not  led  to  a  con- 
tusion different  from  that  announced  in  the 
former  decree  of  this  court  The  seizure  un- 
der the  atta<Ament  was  suffldeut  The  sher- 
IfTs  notice  recorded  in  the  mortgage  office 
on  January  20,  1899,  contained  the  title  ot 
the  suit  the  number  upon  the  docket  the 
name  of  the  court  from  which  the  vrrit  Is- 
sued, the  amount  claimed,  and  the  descrip- 
tion of  the  property  seized.  This  complied 
with  the  requirements  of  Rev.  St.  S  3183. 
"The  recording  of  the  description  and  notice 
mentioned  above,"  declares  Rev.  St.  S  3186, 
"shall  be  deemed  and  considered  as  the  sel- 
snre  and  possession  1^  the  sheriff  of  the 
prc^>erty  therein  described."  This  applies  In 
the  parish  of  Orleans.  The  same  day  the 
sheriff  posted  a  copy  of  the  writ  at  the  places 
and  In  the  manner  required  by  law.  Later, 
on  February  2,  1899,  a  curator  ad  hoc  was 
appointed  to  defend  for  the  nonresident  de- 
fendant It  would  seem,  and  sudi  is  the  le- 
gal presumption,  that  the  necessary  service 
of  papers  was  made  upon  him,— citation,  orig- 
inal and  supplemental  petitions,  and  notice 
of  seizure,— for  we  find  that  the  curator,  on 
February  16th  following  his  appointment, 
filed  an  answer  "to  plalntlfTs  original  and 
supplemental  petitions.**  This  answer  was 
merely  a  general  denial.  The  objection  to 
the  sufficiency  of  the  seizure  under  the  at- 
tachment Is  leveled  at  the  circumstance  that, 
whereas  the  notice  of  seizure  recorded  In  the 
mortgage  office  did  contain  a  statement  of 
the  amount  claimed,  that  served  on  the  cunt 
tor  ad  hoc  omitted  mentlcm  of  the  amount 
claimed.  It  contained,  however,  the  desciip- 
tlou  of  the  property  seized,  the  title  and  num- 
ber of  the  suit  and  the  court  In  which  pend- 
ing; and  the  copies  of  the  petitions  served  at 
the  same  time  set  forth  fully  the  nature  and 
amoimt  of  the  claim.  This  sufficed,  even  if 
the  defendant  can  now,  after  formal  answer 
to  the  merits  and  without  plea,  raise  the 
pcrint  of  Insufficiency  the  seizure.  The 
sale  of  the  property  under  whidi  the  Inter- 
vener claims  was  made  on  January  21,  1899, 
but  its  registry  in  the  conveyance  records 
was  delayed  until  January  2eth.  Now,  on 
the  latter  day  the  plalntlfTs  attachment  I»> 
sued,  and  at  the  time  the  seizure  of  the  pn^ 
erty  thereunder  was  effected  by  registry  of 
the  notice  in  the  mortgage  office  there  was 
nothing  on  record  or  filed  In  either  the  office 
of  the  registM  of  conveyances  or  In  the  mort- 
gage office  (though  a  special  mortgage  had 
been  retained  in  the  act  of  sale  to  secure  a 
large  balance  of  impaid  purchase  price)  show- 
ing the  sale  to  have  been  made.  At  least 
there  is  nothing  in  the  record  of  the  case, 
tending  to  establish  a  registry  of  the  sale 
prior  to  the  attachment  PlalntlfTs  evidence 
shows  that  his  seisure  under  the  attachment 
was  made  at  1:40  p.  m.  of  that  day.  If  there 
had  been  prior  registry  of  the  sale.  It  was  In- 
cumbent on  the  Intervener  to  show  It.  The 
burden  was  on  him.  Williams  v.  Heffner.  8C 
La.  Ann.  lldS.   It  must  be  held,  therefore. 
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tbat  the  s^nin  under  tiw  attaxAment  print- 
ed in  point  at  time  tbe  reglvtiy  of  ttie  act  o£ 
■ale  under  wlildi  llie  Interrenw  (dalma. 

Ber.  ClT.  Code,  art  22B4,  makes  It  ttie 
dutr  of  tbe  recorder  to  IndorBe  on  the  bat^ 
of  each  act  deposited  with  him  "the  time" 
It  vaa  recelTed,  and  to  record  the  same  with- 
out delay  'In  the  order"  in  which  they  were 
recelTed.  Ber.  Giv.  Oode^  art  2208^  dedares 
he  shall  reglBter  all  acta  of  transfer  of  Im- 
moTable  iwoperty,  passed  in  the  parish  of 
Orleans,  which  shall  be  presented  to  talm.  In 
the  order  in  which  said  acts  shall  have  been 
dellTered  to  him  to  be  r^stered.  Rer.  Glr. 
Code,  art  2282,  says:  "In  the  parish  of  Or* 
leans,  acts,  whether  passed  before  a  notary 
public  w  othwwlse,  shall  have  no  effect 
against  third  persons  but  from  tbe  date  ot 
thdr  being  depoalted  In  the  office  of  the  regis- 
ter of  conveyances."  Ber.  CIt.  Code,  art 
2264,  lays  It  down  that  "no  notarial  act  con- 
cerning immoTable  property  shall  hare  any 
effect  against  third  persona  nnUl  the  same 
Shall  hare  been  deposited  In  tbe  office  at  the 
parish  recOTder,  or  register  ot  conveyaiiees  of 
the  parish  where  such  Immovable  property 
is  situated.**  And,  finally,  Bev.  CIt.  Code, 
art  2266,  redtes  that  "all  sales  •••  af- 
fecting ImmoraUe  property,  which  shall  not 
be  [so]  recorded,  shall  be  utterly  null  and 
void,  ocept  between  the  parties  thereto. 
The  recording  may  be  made  at  any  time,  but 
shall  only  affect  third  persons  from  the  time 
of  the  reaording.  The  recording  Mhail  have 
effect  from  the  time  when  the  act  i$  deposit^ 
ed  in  the  proper  office^  and  indorsed  by  the 
proper  officer."  (Italics  onrs.)  In  view  of 
these  plain  and  predse  declarations  of  the 
law.  It  Is  impossible  to  hold  otherwise  than 
that  plaintiff's  seizure  under  the  writ  of  at- 
tachment having  been  made  prior  to  the  reg- 
istry of  the  conveyance  under  which  the  In- 
tervener claims,  It  cannot  be  defeated  by  tbe 
latter.  The  anthorltles  cited  in  the  opinion 
of  the  court  heretofore  handed  down  are  di- 
rectly in  [Mint  as  sustaining  this  view  of  the 
law.  For  the  reasons  therein  given  and 
those  herein  contained.  It  is  ordered  and  de- 
creed that  the  Judgment  ai^>ealed  from  be  af- 
firmed, at  the  costs  of  the  i^ipdlants  In  both 
courts. 


(105  La.) 

STATE  ex  rel.  HBINTZ  v.  JUDGES  OP 
FOURTH  CIRCUIT  COURT  OF  AP- 
PEALS  FOR  PARISH  OF  ST.  TAM' 
MANT.    (No.  13,837.) 

(Supreme  Court  of  LouifilBna.   Feb.  18,  1901.) 

iLPPBAL  BT  ONE  CO-DEFENDANT— RIGHTS  OF 
OTHER  DEFENDANT. 

Where  two  persons  are  sued  jolDtly  in  a 
petitory  action,  and  one  of  the  co-defendants, 
in  her  answer,  alleges  tbat  that  part  of  the 
property  In  her  possession  was  acquired  by 
purchase  from  the  co-defendant,  on  whom  she 
calls  to  defend  ber  title  and  possession,  and 
asainst  whom  she  asks  judgment  in  warranty 
in  case  of  her  eviction,  and,  defendants  being 
cast  the  co-defendant  and  warrantor  alone  ap- 


pealing, this  appeal  ts  considered  to  hare 
brought  np  the  whole  case,  and  the  jedgmeut 
of  the  appellate  court  In  affirmance  of  the  judg- 
ment of  the  trial  court  is  held  to  have  finallj 
disposed  of  the  case  as  to  all  parties,  and  tlK 
other  defendant  cannot  ofterwaids  appeal  tvm 
the  same  judgment. 

(Syllabus  by  the  Court) 

Applicatlim  1^  the  state,  on  the  relatkw 
of  W,  a  HelntB,  for  writs  of  cerdoaui  and 
mandamus  against  the  Judgea  of  the  Fourth 
circuit  court  of  appeals  for  the  pariah  of  St 
Tammany.   Writs  denied. 

Henry  L.  Garland,  Jr.,  for  relatrlx.  Re- 
spondent Judges,  pro  se  (Benjamin  Moore 
Ulller  and  Benjamin  Ory,  of  counsel). 

BLANCHABD,  X  Belatrlx  Invokes  tbe 
writ  of  mandamus  to  compel  the  respondeat 
judges  to  entertain  jurisdiction  of  an  appeal 
which  she  had  taken  to  their  court  in  the 
cause  ^titled  "Emmet  I.  Moody  et  aL  ra. 
Zacharlah  Strain  et  aJs."  The  writ  of  certi- 
orari Is  a^ed  In  aid  of  the  application  for 
mandamus  to  bring  up  the  record  of  the 
original  snlt  to  the  aid  that  the  court  nuj 
be  in  possession  of  tbe  necessary  Informa- 
tion to  pass  mtelllgently  upon  tbe  questions 
presented.  The  record  has  been  thought  up. 
It  appears  that  Emmet  T.  Moody  and  Louis 
J.  Helnts,  alleging  thraiselves  to  be  owners 
of  a  certain  lot  of  ground,  brought  salt  la 
the  district  court  of  St  Tammany  parish 
against  Zacharlah  Strain  and  Mrs.  W.  Q. 
Helntc  (the  relatrlx),  and  prayed  judgment 
awarding  them  the  ownership  and  posses- 
sion thereof.  Strain  and  Mrs.  Helntz  filed 
separate  answers.  The  former  asserted  own- 
ership in  himself  of  certain  parcels  of  ground 
described  as  "Lots  Nos.  163. 1G4. 165, 166, 167, 
and  168,"  and  prayed  rejection  of  plalntifts' 
demand.  Mrs.  Heintx,  in  her  answer,  ad- 
mitted she  was  in  possession  of  a  portion 
of  the  land  described  In  plaintiffs'  petitloo, 
viz.  lota  107  and  168,  but  averred  her  owner 
ship  of  the  same  by  purchase  from  Zach- 
arlah Strntn  (her  co-defendant).  She  repre- 
sented her  title  to  be  good  and  sufflcleot, 
but  that  should  It  prove  not  to  be.  then  she 
was  entitled  to  recover  of  Zacharlah  Straia, 
her  vendor,  the  purchase  price  of  the  prop- 
erty, and  tbat  said  Strain  should  be  called 
In  warranty  to  defend  her  title  and  posses- 
sion. She  prayed  rejection  of  plaintifls'  de- 
mand, and,  further,  if  any  judgment  should 
be  rendered  against  her,  "that  like  Judg- 
ment be  rendered  In  her  favor  and  against 
Zacharlah  Strain  as  In  case  of  warranty." 
The  parties  litigant  agreed  on  two  survey- 
ors, who  are  named,  and  asked  the  trial 
judge  to  commission  them  (which  be  did) 
to  make  a  survey  of  tbe  land  described  la 
the  deeds  under  which  tbe  plaintiffs  claim- 
ed title,  and  of  that  described  In  tbe  deeds 
under  which  the  defendants  claimed  title: 
the  object  being  to  establish  tbe  Idoitity  rel 
non  of  tbe  land  described  In  the  deeds  un- 
der which  tbe  plaintiffs  claimed  with  that 
occupied  by  defendants.  The  survey  wad 
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Diade  and  procds  verbal  thereoC  returned. 
Its  conclusion  was  that  "defendants  occu- 
pied a  tract  of  land  180  feet  by  500  feet  be- 
loDglns  to  plaintiffs."  Judgment  followed  In 
favor  «f  the  plaintiffs  "and  against  the  de- 
fendants," decreeing  the  former  to  be  the 
owners  of  85.61  acres  (describing  same),  "and 
that  they  hare  and  recover  possession  there- 
of from  the  defendants."  This  judgment 
further,  for  some  reason,  not  given,  did  not 
pass  definitely  upon  the  question  of  war- 
ranty raised,  but  reserved  to  Mrs.  Helntz  (re- 
latrlx)  the  right  to  proceed  against  the  de- 
fendant Zacharlah  Strain  under  the  war- 
ranty .in  the  deed  from  him  to  her.  From 
this  Judgment,  immediately  foUowlng  its 
rendition,  counsel  for  Strain,  In  open  court 
by  motion,  took  a  suspensive  and  devolutive 
appeal  to  the  court  of  respondent  Judges. 
The  appellate  court  in  due  course  handed 
down  an  opinion  and  decree  atfirming  the 
Judgment  Some  eight  or  nine  months  after 
the  decision  of  the  cause  in  the  district  court 
and  some  seven  months  after  its  decision  In 
the  court  of  appeals.  Mrs.  HelntE  (relatrlx) 
applied  by  petition  to  the  district  court  for 
a  devolutive  appeal  from  the  Judgment  of 
that  tribunal  In  the  case,  returnable  to  the 
court  of  respondent  Judges.  An  order  of  ap- 
peal was  granted,  and  the  cause  was  filed 
a  second  time  In  that  court  No  citation  of 
appeal  to  any  one  was  aslfed  In  the  petition 
for  appeal,  and  the  order  allowing  the  appeal 
did  not  direct  citation  to  issue  to  any  one. 
It  seems,  however,  that  counsel  for  Mrs. 
Helntz,  by  letter  to  the  clerk  of  the  district 
court  directed  that  official  to  Issue  citation 
of  appeal  to  the  plaintiffs  In  the  cose.  Em- 
met T.  Moody  and  Louis  J.  Heintz.  He 
did  net  direct  him  to  Issue  cltatlou  of  ap- 
peal to  Zacharlah  Strain,  her  co-defendant 
Moody  and  Louis  J.  Helutz,  by  counsel,  ap- 
peared in  the  court  of  appeals,  and  moved 
to  dismiss  the  ap[>eal  upon  the  ground,  sub- 
stantially, that  a  second  appeal  cannot  be 
allowed  from  a  Judgment  which  had  once 
been  appealed  In  Its  entirety,  and  disposed 
of  in  ail  particulars,  and  as  to  all  Its  legal 
effects  and  bearings.  They,  too,  asked  its 
dismissal  upon  the  further  ground  that  Zach- 
arlah Strain,  co-defendant  of  the  appellant 
who  had  been  called  In  warranty  by  the  an- 
swer of  the  aptiellant  was  a  necessary  party 
to  the  appeal,  and  be  had  not  been  cited 
as  such.  The  court  of  appeals  sustained 
this  motion,  and  dismissed  the  appeal.  Then 
followed  this  application  for  mandamus  to 
compel  the  reinstatement  of  the  case  on  the 
docket  and  its  determination  on  the  merits 
by  the  appellate  court 

Ruling.   Our  conclusion  is  the  mandamus 
will  not  lie.  The  relatrlx.  In  her  answer  la 
the  district  court  claimed  to  own  lots  of 
groond  107  and  168  by  purchase  from  Zach- 
arlah Strain.   He  waa  her  co-defendant  In 
the  same  cause,  wherein  he  had  appeared  | 
and  filed  answ^.   She  averred  him  to  be  I 
her  warrantor,  called  on  blm  ut  such  In  ber  ! 
20SO.-2& 


answer  to  defend  her  title  and  pc«ses8ion, 
and  asked  Judgment  against  him  in  war- 
ranty in  case  of  her  eviction.  This  was, 
In  law,  a  demand  in  warranty.  Code  Prac. 
art.  3S2.  She  cannot  now  take  the  position 
that  no  call  in  warranty  was  Issued  against 
Strain,  and  that  the  issue  of  warranty  was 
not  pressed.  He  was  a  party  defendant  In 
the  cause,  bad  appeared  therein,  and  was 
before  the  court  for  any  Judgment  that 
might  be  responslTe  to  the  issues  raised.  He 
defended  the  suit  in  his  own  right  and  be- 
half, and,  having  been  called  on  by  his  co- 
defendant  and  warrantee  in  her  answer  to 
defend  it  In  her  behalf  (he  being  the  author 
of  her  title),  we  must  presume  he  did  so, 
and  that  when  he  took  the  appeal  in  the  case 
It  was  prosecuted  on  her  behalf  as  well  as 
his  own.  Accordingly  she  is  bound  by  the 
Judgment  rendered  on  that  appeal,  and  the 
case  is  concluded  aa  to  her  as  well  as  to 
him.  The  Judgment  of  the  district  court 
was  "against  the  defendants."  She  suffered 
her  co-defendant  who  was  the  warrantor  of 
ber  title,  and  whom  she  had  called  on  to  de- 
fend it  to  take  the  appeal  alone,  and  evi- 
dently placed  her  reliance  on  his  aiq;>eal  as 
sutfldent  for  both.  We  think  all  the  issues 
involved  were,  under  the  circumstances,  car- 
ried up  by  that  appeal,  and,  when  Strain 
was  cast  on  the  appeal,  he  lost  for  her  as 
well  as  for  blmaelf.  Coner7  v.  Waterworks 
Oo.,  42  Lb.  Ann.  441.  7  South.  SOO;  Vincent 
V.  Phillips,  48  La.  Ann.  351,  19  South.  143. 
She  has  had  her  "day  in  court"  She  cannot 
now  demand  to  reopen  the  case  by  a  second 
appeal.  It  is  therefore  ordered  that  the  rule 
nisi  which  Issued  herein  be  discharged,  and 
that  the  peremptory  writ  of  mandamus  be 
dented,  at  tlw  cost  of  the  relatrlx. 


OAKLET  T.  SHBLLBT. 

(Supreme  Ck)urt  of  Alabama.   Dec  20,  1900.) 

DEEDS-VALIDITY— INCAPACITY  OF  ORANTOB 
-INFLUENCE  OP  LIQUOR— EVIDENCE— AF- 
FIRMANCE BY  SUBSEQUENT  ACTS. 

1.  Where,  la  a  suit  to  set  aside  a  deed  be- 
cause tlie  plaintiff  at  the  time  of  its  execution 
was  so  drunk  as  to  be  incapable  of  contracting, 
the  evidence  showed  that  defendant  gave  plain- 
tiff two  drinks  of  whisky,  but  that  ne  did  not 
exhibit  physical  signs  of  drnnkenoess,  and  that 
he  contended  for  and  obtained  one-third  more 
for  the  property  than  was  first  offered,  it  waa 
error  for  the  court  to  set  aside  the  deed,  as 
such  evidence  was  not  sufficient  to  show  plain- 
tiff's lack  of  contractual  ability. 

2.  Plaintiff  mor^aged  realtr  to  .  defendant, 
together  with  certain  personalty  thereon,  and 
later,  on  the  maturity  of  part  of  the  mortgage 
debt,  gave  defendant  an  absolute  conveyance  of 
the  realty  on  agreement  that  the  mortgage 
should,  be  satisfied.  Three  we^s  thereafter 
plaintiff,  who  In  the  meantime  had  sold  the 
personalty  contained  in  the  mortgage,  filed 
a  bill  to  have  the  deed  set  aside  on  the  ground 
of  his  drunkenness  at  the  time  of  Its  execu- 
tion. Beld  that  as  the  contract  of  a  penKm  un- 
der the  influence  of  liquor  is  not  void,  but 
voidable,  the  plaintiff,  by  selling  the  personalty 
relsaaed  from  Uw  mortgage  by  th«  OMveyanea. 
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Iiad  affirmed  the  deed,  and  hence  oonld  not  hare 
the  same  set  aside. 

Appeal  from  chancery  court.  Henry  county; 
W.  I*  Parka,  Judge. 

Bni  by  Reuben  E.  Shelly  against  W.  P. 
Oakley  to  bare  a  deed  of  realty  set  aside 
and  canceled.  From  a  decree  In  taTor  of 
plaintiff,  defendant  appeala.  BeTetaed. 

J.  O.  Oowan  and  W.  L.  Cor  appellant 
B.  H.  Walker,  for  appellee. 

SHARPE.  J.  On  the  9th  of  December. 
1879,  complainant  executed  to  respondent  a 
mortgage  on  the  land  In  controversy  and  on 
crops  and  certain  machinery,  Including  a 
gin,  a  boiler,  and  a  saw,  to  secure  a  recited 
Indebtedness  of  $647.63,  due  to  a  firm  of 
which  respondent  was  a  member.  On  No- 
vember 18,  1898,  the  mortgage  debt  being 
then  In  part  due,  com^ainant  conveyed  the 
land  to  reqtondent  by  an  abacdute  deed  for 
the  stated  consideration  of  $900.  made  up 
of  a  balance  due  on  that  debt;  together  with 
certain  acconnte  on  third  persona  transferred 
to  complainant,  and  respondent's  diiebUl  for 
$43;  and  It  was  agreed  that  the  mortgage 
be  satisfied,  thereby  releasing  the  personal 
property.  A  few  weeks  thereafter  complain- 
ant refused  to  yield  possession  of  the  land, 
and  when  sued  therefor  he  filed  this  bill, 
praying  cancellation  of  the  deed  on  the 
ground  that  at  the  time  of  Its  execution 
be  was.  by  the  respondent's  procurement, 
"brought  BO  much  under  the  influence  of 
whisky  as  to  be  Incquble  of  bnaineM  of  any 
character." 

The  right  of  a  mortgagor  to  redeem  his 
property  before  foreclosure  Is  Jealously 
guarded  In  equity;  so  that  agreemoits  for  Its 
extinguishment,  as  by  a  sale  from  the  mort- 
gagor to  the  mort^gee,  will  be  closely  scru- 
tinized by  the  court;  and,  if  found  to  have 
been  Induced  by  an  unfair  or  oiM>res8lTe  use 
of  the  advantage  which  Is  presumed  to  be 
held  by  the  mortgagee,  such  an  agreement 
will  b^  set  aside,  and  redemption  allowed. 
Locke's  Bx'r  v.  Palmer,  26  Ala.  313;  Good- 
man's Ex'rs  T.  Pledger's  Adm'rs,  14  Ala  114; 
Story.  Eq.  Jur.  S  1019.  Such  a  sale,  howevo-, 
will  be  upheld  when  fair,  since  both  parties 
may  desire  it  and  each  may  consider  It  bene- 
ficial to  himself;  and  In  such  case  the  max- 
im, "Once  a  mortgage,  always  a  mortgage," 
is  not  applicable.  Peagler  v.  Stabler,  91  Ala. 
808,  9  South.  157;  Parmer  v.  Parmer,  74 
Ala.  288;  McKInstry  v.  Conly.  12  Ala.  678; 
2  Pom.  Eg.  Jur.  S  1193.  note  1.  Here  it  is 
not  alleged  in  the  bill  that  the  respondent 
made  any  misrepresentation  to,  or  obtained 
any  financial  advantage  over,  the  complain- 
ant, and,  though  some  evidence  te  directed  to 
showing  that  the  land  was  worth  more  than 
the  price  paid,  it  appears  to  be  outweighed 
by  evidence  to  the  contrary. 

Up<Hi  the  question  of  drunkenness— the 
ground  upon  which  is  rested  the  equity  of  the 
bill— there  Is  conflicting  testimony.    It  la 


proved  that  the  respondait  gave  the  com- 
plainant at  least  two  drinks  of  whisky,  and 
it  is  fairly  inferable  from  the  testimony  that 
the  complainant  was  partially  intoxicated  bj: 
it;  but  the  proof  is  not  aatisfactory  that  the 
Intoxication  was  in  a  degree  to  seriously  im- 
pair hia  Judgment  and  his  capacity  to  look 
out  for  his  own  Interest  It  la  not  shown 
that  he  exhibited  physical  signs  of  drunken- 
ness, and  It  does  appear  that  he  InteUlgeDtly 
contended  for  and  obtained  about  one-third 
more  for  the  property  than  was  first  offered. 
We  are  of  the  opinion  that  the  proof,  tskeo 
as  a  whole,  fails  to  sustain  the  allegatioa  of 
the  bill  with  respect  to  the  complainant's 
lack  of  contractual  capacity,  and  that  relief 
must  be  denied  for  that  reason.  Besides 
this,  the  complainant's  conduct  subsequent 
to  his  execution  of  the  deed  would  furuisb 
a  ground  for  such  denial.  Unlike  general 
and  permanent  Insanity  and  idiocy,  drunken- 
ness does  not  create  such  legal  incapacity  as 
will  alone  render  a  contract  wholly  void. 
Though  it  may  furnish  the  party  suffering 
from  it  ground  for  resclsslen.  yet  being  void- 
able only,  the  contract  may  be  affirmed  and 
made  binding  by  him  after  he  becomes  sober. 
BenJ.  Sales,  {  33;  Carpenter  v.  Rodgers,  61 
Ulch.  884,  28  N.  W.  1S6;  1  Am.  St  Rep. 
595;  Van  Wyck  v.  Brasher,  81  N.  T.  260; 
Wright  V.  Waller  <Ala.)  29  South.  B7.  This 
complainant  manifested  no  dlssatfsfactloD 
with  the  trade  for  several  weeks  after  Its 
consummation,  but,  on  the  contrary,  be  act- 
ed upon  it  to  his  owp  advantage  by  selling 
the  gin,  boiler,  and  saw.  which,  before  the 
trade,  had  been  included  In  the  mortgage. 
Such  sales  were  wholly  inconsistent  with  an 
intention  to  avoid  the  contract  of  sale,  Inas- 
much as  they  made  It  impracticable  to  re- 
store to  respondent  the  Interest  he  held  In 
that  property  under  the  mortgage.  By  sncb 
action  the  complainant  ought  to  be  held  to 
have  affirmed  his  execution  of  the  deed,  eren 
if  It  had  been  previously  subject  to  the  al- 
leged infirmity.  Let  the  decree  appealed 
from  be  reversed,  and  let  one  be  here  ren- 
dered dismissing  the  bill,  and  directing  tbat 
the  appellee  pay  the  costs  In  this  court  and 
in  the  chancery  court  Bevened  and  ren- 
dered. 


PBBSTWOOD  at  al.  t.  McGOWIN  et  al. 
(Supreme  Cburt  of  Alabama.    Dec  20.  19000 

COVENANTS  —  SBISIN  —  WARRANTY  —  BREACH 
—SUFFICIENT  AVBRMBNTB— ADVERSE  POS- 
SESSION —  PARAMOUNT  TITLE  —  TIME  OF 
BREACH-JOINT  PLAINTIFFS— DEEI>-  ADMIS- 
SIBILITY IN  EVIDENCE— BJECTMBNT^LAND 
-VALUE— MEASURE  OF  DAHAOBS. 

1.  In  a  complaint  for  breach  of  covenants  of 
seisin  and  of  warranty,  an  allegation  tbst  st 
the  time  of  making  aach  coreoants  the  vendee 
had  Qo  title  to  the  land,  and  waa  not  lawfall; 
seised  of  the  same,  but  that  A.  had  title  to  and 
waa  in  adrerse  poasessioa  of  the  land,  and  that 
the  vendor  had  since  brought  action  In  eject- 
ment against  A.,  in  which  he  had  failed  hr  *^ 
son  of  the  adverse  poasesidon  and  superior  bu* 
of  A.,  ia  a  anflldent  averment  that  w  veader 
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waa  held  ovt  of  poMcasion  by  &  panunoont  ti- 
tle and  an  adTam  poia«Hion  exiatlng  at  tbe 
time  the  eovaaanta  vera  made. 

2.  Where  coTeoants  of  seisin  and  of  war- 
ranty an  broken  at  the  time  of  the  ezecutioa 
of  the  conTeyance,  the  grantee  and  bis  person- 
al repreaentatiTea  are  alone  entitled  to  maintidn 
a  imt  thereon. 

3.  Where  sereral  parties  aaed  Jointly  as  plain- 
tiffs, only  part  of  woom  have  a  right  of  action, 
the  action  most  foil  as  to  all. 

4.  In  an  action  for  breach  of  covenants  of 
seisin  and  of  warranty,  a  deed  containing  sach 
covenants  is  not  admissible  In  evidence  when 
a  part  of  the  plaintiffs  in  the  case  are  not  en- 
titled to  sue  on  the  covenanta.  and  are  not 
grantees  or  parties  in  the  deed. 

5.  A  deed  executed  when  the  lands  sonjcht  to 
be  conveyed  are  in  the  advise  possession  of 
another  party,  while  good  aa  between  the  par- 
ties thereto,  is  void  for  champerty  aa  to  the 
holders  of  snch  adverse  poasMsion,  and  will 
not  support  ejectment  by  the  grantee  la  the 
deed  against  the  adverse  holder. 

6.  In  a  suit  for  breach  of  covenants  of  seisin 
and  of  warranty  in  a  deed  to  real  estate,  evi- 
dence aa  to  the  value  of  the  land  at  the  time 
of  the  conveyance  is  irrelevant,  since  the  pur- 
chase money  paid,  together  with  interest  and 
costs  of  suit,  is  the  measure  of  damages. 

Appeal  from  drcuit  court,  CoTlngton  coun- 
ty; A.  H.  Alston,  Judge. 

Action  bj  S.  W.  McGowln  and  others 
against  J.  A.  Prestwood  and  others.  From  a 
judsmrat  in  favor  of  plaintiffs,  defradants 
appeal.  Reversed. 

The  platntlfFs  as  described  In  the  complaint 
were:  "S.  W.  McGowln,  B.  B.  White,  Aggie 
Dixon.  BeU  White,  J.  M.  McGowIn  and  6.  W. 
McGowln,  adult  betrs  at  law  of  James  Mc- 
Gowln, deceased,  and  Fred  and  Maggie  Mc- 
Gowln, minor  heirs  of  F.  T.  McGowln,  who 
was  heir  at  law  of  James  McGowln,  deceas- 
ed, who  sued  by  and  tbrough  their  next 
friend,  B.  B.  White."  The  plaintifTs  claimed 
damages  for  a  breach  of  covenant  of  war- 
ranty contained  In  a  deed  executed  by  the 
defendants  on  August  17,  1896. 

The  claim  as  contained  in  the  complaint 
and  the  averments  therein  of  the  breach  com- 
plained of  are  sufficiently  set  forth  in  the 
opinion.  In  addition  thereto  the  plalntUFs 
claimed  $106  as  costs  which  they  Incurred  In 
the  actions  of  ejectment,  which  they  brought 
against  the  parties  who  were  In  adverse  pos- 
session of  the  land. 

The  defendants  moved  to  strike  the  com- 
plaint from  the  file  ui>on  the  ground  that  It 
contained  no  cause  of  action.  This  motion 
was  overruled  and  defendants  duly  excepted. 
Thereuxwn  the  defendants  demurred  upon 
the  complaint  on  the  grounds  set  forth,  and 
by  Its  averment  showed  that  the  contract 
■lied  on  Is  void.  The  second  and  third 
grounds  of  demurrer  are  copied  In  the  opln- 
ton.  The  fourth  ground  waa  as  follows: 
"Defendants  demur  to  that  part  of  the  com- 
plaint which  avers  that  plaintiffs  have 
brought  actions  of  ejectment  to  recover  tbe 
lands  described  In  tbe  complaint  and  have 
Incurred  costs  to  the  amount  of  |106,  in 
aald  suits  and  for  grounds  of  demurrer  as- 
sign the  following:  (1)  There  Is  no  averment 
la  tiie'  Gomplslnt  that  tbe  defendants  antbor> 


laed  or  directed  the  bringing  of  said  eject- 
ment  suits.  <2}  Tbe  damages  claimed  hav- 
ing been  incurred  by  reason  of  said  eject- 
ment suits  are  shown  to  be  consequential 
And  not  the  direct  result  of  any  of  the 
breaches  of  covenants  of  warranty  or  seisin 
contained  in  tbe  deed  declared  on."  TUB 
demurrer  was  orermled  and  defendants  duly 
excited. 

M.  B.  Prestwood  and  M.  A.  Knowles  plead- 
ed covertores  which  pleas  were  confessed  by 
tbe  plalntlfrs.  Thereupon  complainants,  M. 
EL  Prestwood  and  M.  A.  Knowlea,  pleaded 
general  issue  upon  which  issue  was  joined. 

On  the  trial  of  the  case  B.  B.  White,  wit- 
ness for  the  plalntlfl,  testified  as  to  the  re- 
lationship of  the  plaintiffs  to  James  McGowln, 
deceased:  stating  that  they  were  heirs  as  al- 
leged In  the  complaint.  The  phUntlffs  offered 
In  evidence  as  the  foundation  of  their  cause 
of  action  a  deed  from  J.  B.  Prestwood,  M. 
B.  Prestwood,  William  T.  Knowles  and  M. 

B.  Knowles  to  James  McGowln,  F.  T.  Mc- 
Gowln, S.  W.  McGowln  and  B.  B.  White,  by 
which  deed  tbe  grantors  therein  sought  to 
convey  to  tbe  grantees  named  cMtaln  lands 
specifically  described.  The  warranty  clause 
of  this  deed  Is  o^ied  In  the  opinion. 

The  defmdants  objected  to  the  Introduction 
of  this  deed  In  evidence  upon  the  following 
grounds:  (1)  "Said  deed  does  not  support  al- 
legations of  the  complaint"  (2)  "Said  deed 
showed  that  Aggie  Dixon,  Bell  White,  John 

C.  McGowln  and  F.  and  Maggie  McGowln,  a 
portion  of  the  plaintiffs  In  this  case,  are  not 
grantees  or  parties  to  the  deed." 

The  court  overruled  this  objection  and  al- 
lowed deed  to  be  Introduced  In  evidence  and 
to  this  ruling  defendants  duly  excepted. 

There  was  evidence  on  the  part  of  the  plain- 
tiffs tending  to  show  that  at  the  time  of  the 
execution  of  this  deed  to  the  grantees,  named 
therein,  separate  portions  of  the  land  sought 
to  be  conveyed  and  described  In  said  deed 
were  owned  and  held  In  adverse  possession 
by  other  parties  than  tbe  grantun  as  allied 
In  the  complaint. 

Upon  the  court's  examination  of  tbe  wit- 
ness B.  B.  White,  after  he  had  testified  that 
he  knew  tbe  value  of  tbe  lands  in  contro- 
versy as  well  as  the  adjoining  lands,  be 
was  asked  tbe  following  question:  "What 
was  the  dlfferfflice  In  value  at  the  date  of 
the  deed  from  defendants  to  you  of  the 
Thomason  land  (you  have  testified  about)  and 
your  own  land,  adjoining  it?"  Plaintiff  ob- 
jected to  this  question  and  the  court  duly  ex- 
cepted. 

The  other  facts  necessary  for  tbe  under- 
standing of  the  present  appeal  are  suffldently 
stated  In  the  opinion. 

Among  tbe  other  charges  requested  by  the 
defendants,  to  the  refusal  to  give  which  the 
defendants  and  each  of  tbem  separately  ex- 
cepted, was  tbe  following:  "If  yon  believe  fbe 
eTIdenc^  your  Terfflct  should  be  for  the  de- 
CendantB." 

There  were  rerdlct  and  judgment  for  tbe 
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plaintiffs.  The  defendants  appeal  and  aasJxn 
as  error  the  several  rulings  of  the  trial  court 
to  which  exc^tkms  were  reserved. 

Powell  ft  Albrltton,  for  appellants.  B.  H. 
Lewis  and  StaUworth  A  Burnett,  for  app^- 
lees. 

HABALSON,  J.  This  action  Beeks  damages 
for  the  breach  of  covenants  of  seisin  and  war- 
ranty of  title  to  land.  An  eviction  or  ouster, 
either  actual  or  constructive,  is  essential  to 
the  breach.  The  eviction  need  not  be  with 
force.  If  it  appears  that  the  covenantee  has 
yielded  to  a  paramount  title,  whether  It  was 
derived  from  his  own  grantor  or  from  a 
stranger,  and  he  gives  up  the  possession,  if 
he  ever  had  it;  or  he  becomes  the  tenant  of 
him  of  superior  title,  or  has  purchased  his 
title,  that  la  sufficient  as  being  a  constructive 
ouster.  So,  again,  if  the  covenantee  has  been 
denied  or  held  out  of  possession,  by  one  In 
actual  possession  under  paramount  title,  at 
the  time  of  the  conveyance,  tills  would  be  a 
breach  of  the  covenant  Ortffln  v.  Reynolds, 
17  Ala.  198;  Gunter  v.  Williams,  40  Ala.  501; 
Copeland  v.  McAdory,  100  Ala.  563.  569,  13 
South.  M5;  Moore  y.  VaU.  17  111.  185;  Witty 
T.  Hlghtower,  12  Smedes  &  M.  478;  2  GreenL 
Bv.  244;  Tied.  Real  Prop.  ||  805. 800;  Rawle, 
Cov.  S  139. 

"The  covenant  for  quiet  enjoyment  and  of 
warranty  [of  title]  are  practically  Identical  In 
(^ration;  and  whatever  constitutes  the 
breach  of  the  one  covenant  Is  a  breach  of  the 
other.  Either  extends  to  all  lawful,  outstand- 
ing adverse  dalms  upon  the  premises  con- 
veyed." Copeland  v.  McAdory,  100  Ala.  550. 
13  South.  545;  Tied.  Real  Prop.  I  855. 

2.  In  declaring  a  breach  on  a  covenant  of 
seisin,  or  of  good  right  to  convey,  all  that  Is 
necessary  is,  to  negative  the  words  of  the 
covenant  generally;  but  as  we  have  seen, 
this  Is  not  sufficient  In  declaring  on  the  cov- 
enants for  quiet  enjoyment  and  of  warranty 
of  title.  Copeland's  Case.  100  Ala.  656,  13 
South.  645.  From  the  case  cited,  it  will  be 
seen,  that  the  complaint  to  be  in  proper 
form,  should  contain  separate  counts  and  as- 
signments for  each  of  the  breaches  for  which 
a  recovery  is  sought.  The  complaint  here 
Joins  tbe  covenant  of  seisin  and  warranty  of 
title  In  one  count  as  a  basis  for  recovery. 
The  demurrer  as  to  the  sufficiency  of  the 
complaint  In  averring  a  breach  of  the  cove- 
nant of  seisin  and  warranty,  la,  "(2)  Said 
complaint  avers  that  the  covenants  of  war- 
ranty and  seisin  as  to  the  lands  therein  de- 
scribed, were  broken  at  the  time  of  making 
the  same,  but  falls  to  aver  that  the  plain- 
tiffs were  ousted  from  the  lands  described  in 
the  complaint  by  an  outstanding  title  which 
was  In  existence  at  the  time  of  making  said 
covenant  of  warranty  and  s^n,  and  falls 
to  aver  that  said  title  was  paramount  to  the 
title  obtained  from  these  defendants,"  and 
"0)  Said  complaint  avera  that  the  covenant 
of  wammty  to  the  lands  therein  described 


was  iKoken,  but  falls  to  «v«r  that  plaintiffs 
were  ouated  from  the  lands  described  in 
said  complaint  by  an  outstanding  title  which 
was  paramount  to  the  title  wbkk  wu  ob- 
tained by  these  defendants." 

The  av»ments  of  the  complaint  axe,  that 
the  defendants,  the  grantors  in  Che  c<mvey- 
ance,  covenanted  with  the  grantees  therein 
that  they  were  lawfully  seised  In  fee  simple 
of  said  premises,  that  they  were  free  from 
all  Incumbrances,  and  that  they  had  a  good 
right  to  sell  and  convey  the  same,  and.— to 
employ  the  language  of  the  deed,— "that  we 
will,  and  our  heirs,  executors  and  administra- 
tors shall,  warrant  and  defend  the  same  to 
[the  grantees,  naming  them]  their  heirs  and 
assigns  forever,  against  the  lawful  claims  of 
all  persons."  The  breach  of  covenant  as- 
signed Is,  "And  the  plaintiffs  aver  that  said 
covenants  of  warranty  and  seisin  have  been 
broken  in  this,  that  at  the  time  of  making 
said  covenant  of  warranEy,  said  defendants 
had  no  title  to  [desciiblnir  a  part  of  the  lands 
conveyed]  and  were  not  lawfully  seised  of 
said  lands,  but  that  one  J.  F.  Anderson  had 
the  title  to  said  land,  and  was  In  the  ad- 
verse possession  of  the  same";  and  the  same 
averments  were  made  In  respect  to  four  oth- 
er parcels  of  said  lands,  alleged  to  be  In  the 
separate  adverse  possession  of  fom*  other  par- 
ties named.  The  complaint  as  to  this  con- 
cludes: "And  plaintiffs  aver,  that  all  of 
said  lands  have  been  lost  to  them,  on  ac- 
count of  the  superior  and  paramount  title 
and  possession  of  the  above-named  persons, 
which  said  lands  were  of  the  value  of  11,600. 
And  plaintiffs  further  aver,  that  they  have 
brought  actions  of  ejectment  In  the  circuit 
court  of  Covington  county.  Ala.,  against  each 
of  the  above-named  parties  to  recover  the 
lands  held  by  them,  and  failed  by  reason  of 
their  adverse  possession  and  superlw  title  to 
that  conveyed  by  the  defendants  to  these 
plaintiffs."  We  apprehend,  that  under  the 
prlndples  above  announced,  these  averments 
are  full  to  the  effect  that  the  grantees,  at  tbe 
time  the  covenant  was  entered  into,  found 
the  premises  In  the  adverse  possession  of  par- 
ties daiming  under  a  paramount  title,  and 
that  they  were  prevented  and  held  out  of 
possession  under  such  paramount  title,  exist- 
ing at  that  time,  which  are  good  averments 
of  breach  of  covenant  both  of  seisin  and  war- 
ranty of  title.  As  for  the  grounds  assigned, 
there  was  no  error  in  overruling  the  demur* 
rer. 

3.  As  has  appeared,  the  comfdalnt  counts 
on  breaches  both  of  tbe  covenants  of  seisin 
and  warranty  of  title,  clalmhig  damages  for 
the  breach  of  each.  The  covenant  of  seisin, 
we  have  shown,  does  not  run  with  the  land, 
and  is  broken,  If  at  all,  as  soon  as  It  is  made, 
and  not  by  the  occurrence  of  any  future 
event  and  It  is  unnecessary  to  aver  an  evic- 
tion or  ouster,— all  that  Is  necessary  being, 
to  negative  the  words  of  the  covenant  gener- 
lUly.  Cfv^ond  t.  McAdory,  supra.  Mr. 
Bawie  la  speaking  at  tb»  covenants  ot  selabi. 
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for  Tigbt  to  coDTey,  and  against  Incumbran- 
ces, says:  "The  coTenant  Is,  that  a  particnUr 
state  of  things  exist  at  that  time  [the  time  of 
Its  creation],  and  if  this  be  not  true,  tiie  de- 
livery of  the  deed  wlilch  contains  such  a  cor- 
enant  causes  an  Instant  breadi:  these  core- 
nauts  are  then,  it  is  hdd,  turned  Into  a 
m«e  right  of  action,  wblfdi  is  not  asslgnaUe 
at  lavr,  wlilch  can  be  taken  advantage  of  oalj 
by  the  covenantee  or  his  personal  representa- 
tlres,  and  can  neither  pass  to  an  beir,  a 
derlsee,  nor  a  subsequent  purchaser."  Rawie, 
OoT.  SI  205,  214;  Tied.  Beal  Propi  {  800. 

It  Is  to  be  Inquired,  what  efCect  the  breach 
<tt  warranty  of  titl^  In  the  lifetime  of  the 
grantee,  or  one  occurring  after  his  death,  has 
upon  the  right  of  action  to  recover  damages 
for  Its  breadi,  and  the  party  entitled  to  pros- 
ecute the  action  therefor.  Discussing  this 
question,  Mr.  Tledeman  says:  "Uke  cove- 
nants of  quiet  enjoyment,  until  a  breach  has 
been  committed,  a  covenant  of  warranty  runs 
with  the  land  Into  flie  bands  of  tbe  assignee 
and  heirs,  and  may  be  sued  upon  by  the  as- 
signee or  heir  who  Is  In  possession  when  the 
breach  occurs,  whettier  the  alienation  Is  vol- 
antary  or  Involuntary.  After  a  breach,  there 
can  be  no  assignment  at  conunon  law.  and  It 
is  still  universally  true  that  the  covenant 
then  ceases  to  run  with  the  land.  But  in  or- 
der that  a  covenant  may  run  with  the  land 
to  assignees,  the  grantee  mnst  by  the  con- 
veyance, acquire  the  actual  or  constructive 
seisin.  If  at  the  time  of  the  conveyance  the 
grantor  had  neither  title  nor  seisin,  nothing 
passed  by  the  deed,  and  the  covenant  remains 
with  the  grantee,  and  cannot  be  enforced  by 
an  assignee.  For  actual  adverse  possession 
under  a  paramount  title  at  the  time  of  con- 
veyance Is  Itself  a  breach  of  the  covenant 

*  *  *  The  assignee  In  possession  at  the 
time  of  tbe  breach  Is  generally  the  only  per^ 
son  who  can  maintain  an  action  upon  the 
covenant."  Tied.  Beal  Fn^.  |  800. 

Covenants  for  quiet  enjoyment,  of  war- 
ranty of  title  and  for  further  assurances  are 
held  to  be  prospective  In  their  character,  run 
with  the  land,  and  are  not  broken  until  evic- 
tion. Bawle.  Gov.  H  2(H,  205,  316.  As  to 
these  covenants,— of  warranty  of  title,  and 
for  further  assurances,--the  same  author  oh- 
serves  In  the  section  last  referred  to:  "Al- 
though from  some  expressions  In  the  cases  of 
Elngdon  v.  Nottle  [1  Maule  &  S.  S5o].  and 
King  V.  Jones  \JS  Taunt  4181.  it  would  seem 
to  have  been  thought  that  the  modem  cove- 
nants for  title,  like  the  ancient  warranty,  de- 
scended as  to  their  benefit  upon  the  bclr,  ir- 
respective of  the  time  at  which  the  breach 
took  place,  yet  such  a  doctrine  has  been 
since  corrected  [citing  the  cases],  and  It  Is 
now  well  settled  that  where  the  breach  oc- 
curs In  the  lifetime  of  the  ancestor  or  testa- 
tor, tbe  right  to  recover  the  consequent  dam- 
ages vests  In  his  personal  representative. 

•  •  •  Where,  however,  the  breach  occurs 
after  tbe  death  of  the  ancestor  or  testator, 
the  right  of  action  must  be  exercised  by  the 


heir  or  devisee,  on  whom  the  damage  has 
falliOL"  As  to  tbe  rights  of  the  executor  or 
administrator,  tbe  author  further  obserres. 
"They  are  entitled  to  tbe  benefit  of  the  cove- 
nants for  title,  which  could  have  been  taken 
advantage  of  by  tbe  testator  or  intestate  dur- 
ing bis  lifetime,  and  which  were  broken  be- 
fore bis  death."  Section  317. 

In  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp. 
155,  156,  citing  In  support  thereof  decisions 
from  many  states.  It  Is  said:  "A  covenant 
of  general  warranty,  being  one  of  those 
which  runs  with  the  land,  is  Intended  for 
the  benefit  of  the  ultimate  grantee  in  wbwe 
time  It  la  broken,  and  he  may  ip«in*fin  an 
action  thereon  in  his  own  name.  Covenants 
may  run  with  the  land,  but  damages  arising 
from  broken  covenants  do  not;  nor  do  they 
Inure  to  subsequent  grantees  of  tbe  title. 
He,  In  whcoe  time  tbe  covenant  Is  broken, 
whether  the  grantee,  or  one  who  claims  and 
holds  under  him.  Is  tbe  propor  person  to 
bring  an  action  for  the  breach  of  covenant" 
4  Am.  &  Eng.  Enc.  Law  ast  Ed.)  Ml.  So  it 
seems,  on  the  principles  stated,  supported  by 
the  weight  of  authority,  that  a  right  of  ac- 
tion for  damages,  for  a  covenant  of  warran- 
ty of  title,  does  not  pass  with  tiie  land.  If  the 
grantee  be  dead  at  tbe  time  the  covenant  Is 
broken.  In  which  event  hie  executor  or  ad< 
mlnlstrator  is  alone  entitled  to  sue.  Au- 
thorities supra;  6  Enc  PI.  &  Prac.  354,  355. 

The  complaint  In  this  case  shows,  as  we 
have  seen,  that  the  covenant  of  warranty  of 
title,  as  well  as  that  of  seisin,— damages  for 
the  breach  of  which  this  suit  was  Instituted, 
—were  broken  at  the  time  of  the  execution 
of  the  conveyance  to  the  grantees  therein. 
They  alone,  and  the  personal  representatives 
of  such  as  have  since  died,  and  not  their 
heirs,  are  entitled,  therefore,  to  Tnf^^ntfl^n  the 
action.  Two  of  the  original  grantees  In  the 
deed,  and  .the  heirs  of  others  who  died, 
brougbt  the  action.  The  heirs  having  no 
right  to  maintain  the  action,  the  principle 
applies,  that  when  several  parties  sue  Joint- 
ly as  plain tlfTs,  all  must  be  entitled  to  re- 
cover, or  none  can;  and,  if  any  one  of  them 
is  Incompetent  to  sue,  all  must  fall,  though 
the  evidence  may  sustain  the  action  as  to 
one  or  more  of  them.  McLeod  v.  McLeod,  73 
Ala.  42;  Lovelace  v.  Hutchinson,  lOG  Ala. 
418,  17  South.  623.  The  defendant's  objec- 
tions to  the  introductioD  of  the  deed  of  de- 
fendants to  the  grantees  therein  named, 
should  have  been  sustained. 

4.  It  may  be  stated  for  the  sake  of  another 
trial.  If  It  should  occur,  that  If  the  allega- 
tions of  the  complaint  are  true,  the  convey- 
ance from  defendants  to  plaintUfs,  or  a  part 
of  them,  was  executed  while  the  lands  were 
In  the  adverse  possession  of  other  parties, 
and  while  being  good  as  between  the  Imme- 
diate parties  to  it  It  was  void  as  to  the  hold- 
ers of  such  adverse  possessions  and  tbe  per- 
sons In  privity  with  them,  and  will  not  sup- 
port ejectment  by  the  plaintiffs,— grantees  In 
defendants'  deed,— against  such  adyerse  hold- 
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ert.  Pearson  v.  King,  99  Ala.  ISS,  10  South. 
918;  Parks  t.  Bamett,  101  Ala.  438. 10  South. 
136;  Croft  v.  Thornton  (Ala.)  28  South.  81. 
It  would  follow,  therefore,  that  the  costs  of 
plaintiffs'  suits  In  ejectment  against  said  ad- 
verse holders  of  the  possession  of  said  lauds. 
U  ever  Instituted,  wherein  It  Is  averred  Judg- 
ments were  rendered  for  defendants,  cannot 
be  recovered  of  these  defendants.  It  may 
be  added.  It  does  not  appear  that  these  Judc- 
ments  and  the  exficatlons  Issued  upon  them, 
had  reference  to  the  lands  In  question. 

5.  For  the  same  purpose,  let  It  be  further 
said,  that  the  question  propounded  to  the 
witness,  White,  by  the  defendants  on  his 
cross^xamlnatlon,  namely,— "What  was  the 
difference  in  value,  at  the  date  of  defend- 
ants' deed  to  yon,  of  the  Thomaaon  lands 
you  have  testified  about,  and  your  own  lands 
adjoining  U?"— was  improper,  and  the  objec- 
tion to  it  should  have  been  sustained.  It  la 
not  the  value  of  the  land  at  the  time  of  the 
conveyance  wbldi  is  the  measure  of  damages 
In  a  case  «f  this  character,  bat  it  Is  the  pur- 
duse  money  paid,  with  Interest  and  coats 
of  suit  Clark  v.  Zelgler,  79  Ala.  316;  Snod- 
graas  v.  Reynolds.  Id.  452;  Klngsbuzy  t.  lill- 
ner.  69  Ala.  002. 

The  Judgmoit  la  reversed  and  the  Game 
remanded. 

Reversed  and  remanded. 


IJTCLBTON  T.  ffTATBL 
(Supreme  Oourt  of  Alabama.   Dec.  20;  1900.) 

OBIMINAI/  LAW  —  HURDS3R  —  BVIDBNGE  —  BX- 
PERT— OPINION— PHYSICAL  FACT— CHARGBJ— 
RBA30NABLB  DOUBTWURT— INCIOTMENT— 
COUNTS. 

1.  On  a  trial  for  murder,  a  surgeon  testified 
that,  on  examination  of  the  body  of  deceased, 
he  found  bruises  on  her  throat,-^ree  on  one 
ride  and  two  on  the  other,  each  about  the  rise 
of  the  eud  of  one's  finger.  He  was  then  asked 
'Srbat,  in  his  opinion,  was  the  character  of  the 
Instrument  that  produced  the  wound  on  the 
throat."  and  answered  that  "it  was  Wont." 
Beld,  that  the  answer  was  admissible,  though 
calling  for  the  opinion  of  the  witness,  since  it 
was  a  matter  with  which  he  was  speaally  ac- 
quainted, and  competent  to  express  an  opinion, 
in  connection  with  the  description  he  gave  of 
the  wound. 

2.  On  a  trial  for  murder,  decedent's  mother 
teatiSed  that  she  had  a  conversation  with  the 
defendant  about  the  deceased's  condition,  in 
which  she  charged  him  with  being  the  persoo 
re8p(msible  for  decedent^s  downfall,  and  that 
he  impliedly  admitted  that  he  was  guilty  there- 
of, and  said  he  would  take  the  deceased  to  his 
home  with  him  and  care  for  her,  and  that  he 
did  take  her  home  with  him.  Wltit^  was 
then  asked  "what  was  her  condition,"  and  an- 
swered "she  was  in  a  family  way."  Held,  that 
it  was  not  error  to  admit  the  jiuestion  and  an- 
swer over  defendant's  objecticm  that  it  was 
illegal,  irrelevant,  incompetent,  and  the  con- 
clusion of  the  witness,  since  it  was  a  mete 
statement  of  a  collective  fact,  and  admissible 
as  such. 

3.  Where  the  body  of  a  giii  was  found  in  a 
mill  pond,  on  the  trial  of  defendant  for  her 
murder,  a  witness,  having  testified  that  he  ex- 
amined the  ground  near  where  the  body  was 
found  and  found  two  tracks,  may  testi^  that 
the  tracks  were  made  by  different  timed  shoes. 


since  such  testimony  'n-ould  not  be  a  statemut 
of  an  opinion,  but  evidence  of  a  physical  fact, 
open  to  the  sraises  of  any  cme. 

4.  A  diarge  of  the  court,  on  a  trial  tor  ranr- 
der,  that  "the  state  la  not  reauired  to  prove  de- 
fendant's guilt  beyond  all  doubt,  but  only  to 
prove  guilt  beyond  a  reasonable  doubt,"  was 
Dot  objectionable  as  ambiguous  and  misleadlDg. 

6.  The  defendant,  on  trial  for  murder,  re- 
guested  the  court  to  charge  that  "each  juryman 
must  separatdy  and  8«regately  be  satUfied, 
b^ond  a  reastmable  doubt  and  to  a  moral  cer- 
tainty, that  defendant  is  guilty,  or  they  must 
acgmt  him."  Held,  . that  the  request  was  prop- 
erly reused,  i^nce  the  reasonable  doubt  of  ooe 
juror,  or  of  any  number  less  than  the  twelve, 
could  not  affect  the  others  who  did  not  indulee 
such  doubts,  end  unless  all  were  reasonably 
doubtful  of  guilt  there  might  be  a  mistrial,  but 
could  Qot  be  an  acquittal. 

6.  An  Indictment  for  murder  contained  four 
counts,  charging  defendant  with  the  mnrdw  of 
the  deceased,  the  counts  varying  as  to  the  de- 
tails of  the  manner  in  which  the  crime  was 
committed,  the  details  in  some  counts  being  in- 
consistent with  the  details  in  others.  The  de- 
fendant requested  the  court  to  charge  that,  if 
the  jury  were  reasonably  doubtful  as  to  the 
proof  of  any  material  allegation  of  the  Indict- 
ment, they  must  acQUit  the  defendant.  Jeld, 
that  the  charge  was  properly  refused,  ^ce  it 
required  the  jury  to  be  satisfied  beyond  a  rea- 
sonable doubt  of  the  tmth  of  the  facts  alleged 
in  all  the  counts,  while  the  facts  alleged  in  ei- 
ther one  would  be  suffici^it,  and  such  charge 
was  Improper  in  any  case  where  the  Indict- 
ment charged  a  crime  of  whidt  there  were 
different  degrees. 

Appeal  from  drcnlt  oonrt  Lee  oonnty; 
A.  A  Evans,  Judge. 

Frank  Littleton  was  convicted  of  mnrder, 
and  be  appeals.  Affirmed. 

The  appellant,  Frank  Littleton,  was  joint- 
ly Indicted  with  one  Henry  Thomas  for  the 
murder  of  Ella  Etodgee.  The  defendant,  IJt< 
tleton,  demanded  a  severance  -wbleb  was 
granted;  thereupon  he  was  tried  separately, 
waa  em^eted  of  murder  In  the  first  degree, 
and  amtenced  to  the  penlteitiary  for  life. 

The  evidence  In  the  case  tending  to  show 
that  the  defendant,  Frank  Littleton,  mur- 
dered Ella  Hodges,  was  entirely  clnmmstan- 
tlal.  It  was  shown  that  the  deceased,  Blla 
Hodges,  was  an  unmarried  woman,  and  the 
sister  of  the  defendant's  wife;  and  there  was 
evidence  tending  to  show  that  at  the  time  of 
her  death  she  was  In  a  delicate  condition, 
resulting  from  her  sednctlon.  Her  body  was 
found  in  a  mill  pond  not  far  distant  from 
the  defendant's  houses  and  the  marks  Indi- 
cating violence  vpoa  the  deceased  were  de- 
scribed In  the  testimony  of  Dr.  F.  G.  Hen- 
drlck  which  is  set  fortb  in  the  i^Inlon.  Id 
the  part  of  the  mill  pond  where  her  body 
was  found  the  water  was  Qiree  or  four  feet 
deep;  and,  leading  to  that  part  of  the  mill 
pond,  there  were  discovered  tracks  Just 
above  the  banks  of  the  pond,  and  some  of 
the  witnesses  for  the  state  testified  that 
from  where  tbeae  tracks  were  seen,  there 
were  Indications  upon  the  ground  like  some- 
thing had  been  dragged  to  the  edge  of  the 
pond  Jnst  opposite  to  where  the  body  of  the 
deceased  was  found.  It  waa  also  shown  that 
at  the  time  of  her  death,  Ella  Hodges  was 
living  at  the  house  of  the  defendant;  and 
Digitized  by  LaOOgTC 


ADD 


LITTLETON  t.  STATE. 


391 


that*  ««•  erldence  tending  to  diow  tbmt 
dnilDr  the  time  the  deceased  wu  at  the 
hottw  of  defendant,  he  sought  to  obtain 
medicines  which  would  iweTont  the  disclo- 
sure of  the  deceased's  delicate  condition. 

Dr.  F.  O.  Hoidilck  was  Introduced  as  a 
witness  tor  the  state,  and  testifled  that  he 
was  a  practicing  phTridan,  and  had  been 
fiDgaged  In  the  practice  for  several  years, 
and  that  as  a  physician  he  was  called  on  to 
examine  the  body  of  Ella  Hodges. 

The  facts  pertaining  to  the  rulings  upon 
the  eTldence.  relating  to  the  testimony  of 
Dr.  Hendrlck.  are  snffldeotly  shown  In  the 
opinion. 

Upon  the  examination  of  Mrsi  Martha  Dix- 
on, who  was  the  mother  of  Ella  Hodges,  the 
deceased,  she  testifled  that  she  had  a  conver- 
sstion  with  the  defendant  about  the  de- 
ceased's condition.  In  which  she  chained  him 
with  being  the  person  responsible  for  the 
deceased's  downfall,  and  that,  In  this  con- 
rersatlon.  he  impliedly  admitted  that  he  was 
guilty  thereof,  and  said  he  would  take  the 
deceased  to  his  home  with  him,  and  care 
for  her;  and  that  he  did  take  the  deceased 
home  with  him.  The  bill  of  exceptions  then 
contains  the  following  redtals,  relative  to 
examlnatlott  of  wltnera.  Mrs.  Martha  Dixon: 
"The  state's  solicitor  asked  the  witness  this 
qnestlim.  to  wit:  'What  was  her  condition? 
Tlie  defendant  objected  to  the  question,  on 
the  ground  that  It  was  Illegal,  Irrelevant,  In- 
competent  and  called  for  a  conclusion  of  the 
witness,  which  objection  being  considered 
by  the  court  was  by  the  court  overruled, 
and  the  defendant  then  and  there  duly  ex- 
cepted. The  witness  answered:  'She  was  In 
a  family  way.'  Defendant  moved  to  exclude 
the  answer  of  the  witness  on  the  same 
grounds  as  were  tnterpoeed  to  the  objection 
of  tint  qae8tl<m,  which  motion  being  consid- 
ered by  the  court  was  by  the  court  over- 
raled,  and  the  defendant  duly  excepted." 

J*.  W.  Meadows  on  bis  examination  as  wit 
ncss  for  the  state  testified  that  he  was  one  of 
the  coroner's  Jury  to  examine  the  body  of 
Ella  Hodges,  and  that  on  the  shore  of  the 
hank,  near  where  the  body  was  found,  he 
saw  two  tracks.  He  was  then  asked  by  the 
state  the  following  question:  "Were  the 
two  tracks  of  the  same  kind  or  dlflFerent 
klndsr*  The  defendant  objected  to  this 
qneatlott,  tm  the  ground  that  it  called  for 
illegal,  incompetent  and  Immaterial  evidence, 
and  asked  for  conclusion  or  opinion  of  the 
witness.  The  court  overruled  the  objeetton. 
to  which  ruling  the  defendant  duly  excepted. 
Thereupon,  the  witness  answered:  **I  saw 
two  different  tracks,  made  by  dllferent  sized 
shoes."  The  defendant  moved  to  exclude 
this  answer  from  the  Jury  upon  the  same 
groond  as  was  Interposed  to  the  question 
calling  for  the  answer.  The  court  overruled 
the  motion  and  defendant  duly  excited. 

There  was  testimony  on  the  behalf  of  the 
defendant,  tending  to  show  that  he  did  not 
kill  the  deceased.  The  defendant  sa  a  wit* 


ness  In  his  own  behalf  testified  that  he  did 
not  Idll  the  deceased;  and  he  further  tosU- 
fied  to  the  circumstances  of  his  finding  the 
body  of  the  deceased  In  the  mill  pond. 

Among  the  written  charges  given  by  the 
court  to  the  Jury  at  the  request  of  the  so- 
licitor, at  the  ^vlng  of  each  of  which  the 
defendant  duly  excepted,  were  the  follow- 
ing; "The  state  Is  not  required  to  prove  de- 
fendant's guilt  beyond  all  doubt,  but  only 
to  prove  guilt  beyond  a  reasonable  doubt" 
The  defendant  requested  the  court  to  give 
to  the  Jury,  among  others,  the  following 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  the  said 
chafes,  as  asked:  "I<ach  Juryman  must 
separately  and  segregately  be  satisfied  be- 
yond a  reasonable  doubt  and  to  a  moral  cer- 
tainty that  defendant  is  guilty,  or  they  must 
acquit  him."  "The  court  charges  you  gen- 
tlemen of  the  Jury,  that  If  you  are  reason- 
ably doubtful  as  to  the  proof  In  this  case  of 
any  material  allegation  of  the  Indictment, 
yoQ  must  acquit  the  d^endant** 

Barnes  &  Duke,  for  ai^Ilant.   Ohas,  O. 
Brown,  Atty.  Gen.,  for  the  State. 

HABALSON.  J.  1.  It  Is  not  denied  that 
Dr.  F.  Q.  Hendrlck.  witness  for  the  state, 
was  an  expert  as  a  physician  and  surgeon. 
He  described  the  wounds  on  the  deceased, 
stating  that  on  an  "examination  of  her  body 
he  found  bruises  on  her  throat,— three  on  one 
side  and  two  on  the  other,— the  three  on  the 
(me  side  were  dark  and  bloodshot,  each 
about  the  size  of  Hie  end  of  one's  finger,  and 
the  three  were  Joined  by  lighter  colored  blood- 
shot appearance,"  etc.  He  was  asked  by 
the  solicitor,  "What  In  your  opinion  was  the 
(Aaracter  of  the  Instrument  that  produced  the 
wound  on  the  throat?"  and  be  answered, 
that  it  was  Uunt  The  defendant  objected 
to  both  the  question  and  answec  on  the 
ground  tliat  the  evidence  called  for  and  elicit 
ed  was  illegal,  and  was  merely  the  (pinion 
of  the  witness.  The  objections  were  pn^rly 
overruled.  The  witness  described  the  chai* 
acter  of  the  vrounds,  and  It  being  a  matter 
with  which  he  was  specially  acquainted,  he 
was  craupetent  to  express  an  opinion  in  con- 
nection with  the  description  he  gave  of  the 
wound,  and  It  was  for  the  Jury  to  receive 
the  opinion  In  connection  with  the  facts  on 
which  it  was  based.  Walker  v.  State,  68  Ala. 
303;  Bemett  v.  State,  02  Ala.  370;  Prince 
T.  State.  100  Ala.  14S,  14  South.  400. 

2.  There  was  no  error  In  allowing  the  wit- 
ness, Martha  Dixon,  to  testify,  that  the  de- 
ceased "was  In  a  fftmlly  way."  It  was  the 
mere  statement  of  a  collective  fact,  and  ad- 
missible as  such.  Ballroad  Co.  t.  McLaidon. 
63  Ala.  275;  Ballroad  Oo.  v.  Tart)n)Qgh,  88 
Ala.  212,  S  South.  447;  Thomtoo  t.  States  113 
Ala.  46,  21  South.  856. 

8.  The  witness  for  tiie  state,  3.  W.  Mead- 
ows, testified  that  he  saw  two  tracks  on  or 
near  the  body.   Ha  was  asked  b^  tbe 
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Udtn,  **Were  flie  two  taum  of  the  same 
M  <tf  different  kinds?"  In  i^ly  he  stated, 
against  ttie  objection  of  defendant,  tbat  he 
"saw  two  different  tracks  made  by  different 
slsed  shoes."  This  was  not  an  opinion  of 
the  witness  fn>m  facts  stated,  in  ldentlfica>- 
tlon  of  the  tracks,  as  to  who  made  them,  bat 
It  was  a  statemmt  of  a  physical  fact  merely, 
—open  to  the  senses  of  any  one,— that  there 
were  two  tracks  at  the  place  where  the  body 
was  fonnd.  whldb  were  made  by  dlff«cent 
slsed  shoes.  This  mllng  was  entirely  In  ac- 
cordance with  oar  former  dedslons  on  the 
sabjeet  Hodge  t.  State,  97  Ala.  40. 12  Soatb. 
161;  Glbnore  r.  State,  99  AU.  166.  18  Sooth. 
636;  Tercy  t.  States  118  Ala.  79^  2S  South. 
776. 

4.  The  correctness  oi  tiie  diarges  given  for 
the  state,  exceitt  as  to  the  one  numbered  6, 
Is  not  questioned  1^  the  defendant  In  a^u- 
ment,  and  the  only  rice  he  urges  In  this  one 
Is,  that  It  is  ambiguous  and  misleading.  If 
this  were  a  Just  criticism  of  the  charge.  It 
would  not  be  ground  for  reversal  for  its  giv- 
ing. Avery  v.  State  (Ala.)  27  South.  S05. 
But,  It  Is  not  subject  to  this  objectlm.  It  is 
neither  ambigaous  nor  misleading,  but  the 
statement  of  a  well-settled  legal  principle, 
and  refers  alone  to  the  defendant  and  not  to 
another. 

5.  Charge  4  was  properly  refused.  While 
the  reasonable  doubt  postulated  in  the  charge 
would  be  good  ground  for  not  convictiog  the 
defendant,  as  we  have  decided  (Grimes  v. 
State.  106  Ala.  87,  17  South.  ISi),  yet  it 
would  not  be  ground  for  his  acquittaL  The 
reasonable  dQubt  of  guilt  by  one  Juror,  or  by 
any  number  of  them  less  than  the  entire 
twelve,  could  not  affect  the  others  who  did 
not  indulge  such  doubts,  and  unless  all  were 
reasonably  doubtful  of  guilt,  there  could  be 
no  verdict  of  not  guilty.  Such  a  condition 
might  work  &  mistrial,  but  never  an  acquit^ 
tal.  , 

6.  The  Indictment  contained  four  counts; 
tbe  first  charging  the  murder  of  Ella  Hodges 
by  defendant  "by  putting  her  Into  a  mill 
pond  whereby  she  was  drowned";  the  sec- 
ond, "by  choking  her  and  dragging  her  into 
a  mill  pond  whereby  she  was  drowned";  tbe 
third,  "by  beating  her  with  some  weapon  un- 
known  to  tbe  grand  Jury,  and  choking  her  In 
some  manner  unknown  to  tbe  grand  Jury, 
and  putting  her  into  a  mill  pond  in  some 
manner  unknown  to  the  grand  Jury,  wberel^ 
she  was  drowned,"  aod  tbe  fourth,  "by  beat- 
ing her  with  some  weai>on  unknown  to  the 
grand  Jury,  and  choking  her  In  some  manner 
unknown  to  the  grand  Jury." 

It  thus  appears,  tbe  killing  of  deceased  is 
alleged  In  the  first  count  to  have  been  accom- 
plished by  defendant  simply  by  drowning  her 
In  a  mill  [>ond,  without  stating  the  means 
by  which  he  effected  the  drowning;  that  the 
second  and  third  counto  allege  that  he  drown* 
ed  her  In  the  mill  pond,  and  state  tbe  means 
by  which  he  accomplished  the  result,  and 
the  fourth,  tbat  he  killed  her  by  beating  and 


dioklng  her.  The  seventh  charge  ta  directed 
to  the  entire  Indictment  and  to  no  single 
count  thereof.  The  first  and  fooilh  oonnta, 
without  special  reference  to  the  aeccmd  and 
third,  show  very  strikingly  the  vice  of  this 
charge.  The  Jury,  under  the  durge,  might 
have  believed  beyond  reasonable  doobt  that 
defendant  killed  deceased  by  merely  drown- 
ing her,  as  charged  In  the  first,  and  may  not 
have  believed  beyond  such  doubt,  that  he 
killed  her  by  beating  and  choking  her,  as 
charged  in  the  fourth  count;  or,  they  may 
have  b^teved  beyond  reaamable  doobt  that 
be  killed  her  by  beating  and  chtAJng,  and  not 
by  drowning  her.  The  ftverments  of  the 
manner  1b  which  deceased  was  killed,  as 
charged  In  each  of  these  counts,  are  material. 
The  Jury  could  not,  under  the  charge^  have 
found  defendant  guilty,  unless  they  believed 
the  averments  of  both  these  coonts,  whldi 
contained  different  and  Ineonalstoit  material 
averments,  a  condition  tbe  office  c£  separate 
counts  In  an  Indictment  was  designed,  among 
other  things,  to  prevent. 

This  charge  Is  a  literal  extract  of  one  ap- 
proved In  White  V.  Stete,  103  AhL  72,  16 
South.  63.  It  Is  noticeable  that  averments  In 
each  of  tbe  two  counts  In  the  Indictment  In 
that  case,  were  in  substance  and  legal  effect 
the  same,  dlstlngnlBlilDg  the  case  tnm  this 
one.  Furthermore,  there  were  no  degrees  In 
the  offense  there  diarged,  as  In  the  present 
case;  and  In  StobaU  v.  Stete,  116  Ala.  454.  23 
South.  162,  where  the  same  InstmctlcHL  was 
asked  In  an  Indictment  tor  murder.  It  was 
held,  that  as  applied  to  the  Indlctmeot  in 
White's  Case,  siq^ra,  and  offenses  ot  which 
there  are  not  differing  degrees,  each  of  which 
Is  comprehended  In  tbe  geaeval  all^iatlona 
of  the  Indictment,  the  instruction  was  cor- 
rect Bat  as  applied  in  a  case  et  murdw,  and 
other  offenses  of  which  there  axe  degrees, 
it  Is  erroneous. 

The  foregoing  are  tbe  only  errors  Insisted 
on  In  the  argument  et  defendant's  counsel. 
We  have,  however,  examined  the  other  ex- 
ceptions taken  In  the  course  of  the  trial,  and 
finding  no  error  in  any  of  the  mllngs  of  the 
court  below,  Ite  Judgment  and  sentence  must 
be  affirmed. 

Affirmed. 


TATE  et  al.  v.  YAZOO  ft  U.  Y.  K.  00. 

(Supreme  Court  of  Mississippi.   Feb.  IS,  1901.) 

CARRIERS  — DBLIVBRY   TO    CARRIER  — WHAT 
CONSTITUTES— 8IDB  TRACK. 

The  plaintiffs  operated  a  cotton  gia  at  a 
town  where  defendant  railway  company  had 
DO  station  or  a^eot.  (Cotton  was  shipped  hy 
plaintiffs  by  notifying  the  conductor  of  a  local 
freight  train  to  leave  a  car  on  the  sidiog.  The; 
loaded  the  car  and  fiagged  thu  train  on  which 
they  desired  to  send  it,  the  conductor  of  which 
thea  eave  them  a  bill  of  lading.  Puraoant  to 
this  plan  they  londed  a  car  wiui  cotton  in  the 
evening  after  the  only  local  fright  for  the  day 
had  passed,  and  there  would  be  no  other  until 
the  evening  of  the  next  day.  Durina  the  night 
the  cotton  was  destroyed  by  fire.  StM  not  to 
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eonstltate  a  delWerr  to  and  acceptance  tb» 
railroad  eonwur,  ao  aa  to  make  uem  liable  ftir 
the  ralne  of  tiie  cotton. 

Appeal  from  drcnlt  court,  Tunica  onmtj; 
F.  B.  LaTkln,  Judge. 

Action  by  Tate  &  Go.  and  ottaen  agalnit 
tbe  ¥asoo  &  BIlSBlsalppl  Ytatej  Ballroad  Com* 
pan7.  From  a  Judgment  in  favor  ot  defend* 
ant  plaintiga  appeal  Affirmed. 

F.  A.  Montgomery,  Jr.,  for  appellants. 
Mayes  &  Harris,  for  appellee. 

TERRAL,  J.  Tbe  appellee  in  this  case  re- 
covered judgment  Jyj  a  peremptory  Instruc- 
tion, and  tbe  ai^lants  insist  that  a  peremp- 
tory instmctlon  should  have  been  given  in 
tbelr  bebalf.  On  the  28th  ot  September,  1897, 
the  appellants  loaded  upon  a  car  of  the  defend- 
ant company  at  Clacks  station  24  bales  of  cot- 
ton. Tlie  loading  of  tbe  car  was  finished 
after  sundown,  and  after  the  local  freight 
train  of  that  day,  which  was  accustomed  to 
take  loaded  cars  from  Clacks,  had  passed  on 
Its  return  trip  to  Memphis;  and  no  other  local 
freight  train,  by  which  alone  cotton  was  shlp- 
lied  from  Clacks,  would  arrive  at  said  station 
until  tbe  evening  of  the  next  succeeding  day. 
Early  on  tbe  momlDg  of  the  2dtta  of  Septem- 
ber the  car  load  of  cotton  was  wholly  con- 
sumed by  fire;  and  this  suit,  being  ft  con- 
solidation of  five  suits.  Is  to  recover  its  value. 
Tate  &  Co.  operated  a  public  gin  at  Clacks, 
where  the  defendant  company  had  a  tiding, 
but  It  had  no  station  house  or  agent  at  that 
point  Japson  and  Keesee.  wbo  were  in 
rharge  of  Tate  &  Co.'s  gin  and  plantation  at 
Clacks,  testified  that  when  it  was  desired  to 
Fhlp  cotton  one  of  them  would  Inform  the  con- 
ductor of  the  local  freight  train,  and  tbe  con- 
ductor would  set  out  there  an  empty  car  for 
loading;  and  that  when  the  car  was  loaded, 
and  ready  for  transportation,  the  local  freight 
train  desired  to  take  the  loaded  car  would 
be  flagged,  and  the  conductor  9t  it  informed 
that  tbe  car  was  ready  for  transportatlonr 
when  the  conductor  would  sign  tbe  shipper's 
loading  account  If  found  correct  and  attach 
tbe  car  to  his  train,  and  tranaiK)rt  It  to  Its 
destination.  The  contention  of  tbe  appel- 
lants is  that  they  had  delivered  tbe  24  bales 
of  cotton  to  the  defendant  company,  and  that 
the  cotton  was  burned  while  In  its  custody; 
that  the  cotton  was  actually  or  constructively 
delivered  to  the  railway  company,  and  that 
It  ts  chargeable  for  the  loss.  We  think,  how- 
ever, that  It  Is  quite  clear  that  the  railway 
company  had  never  come  into  tbe  possession 
of  tbe  cotton  for  transportation.  The  car,  it 
was  true,  was  tbe  car  of  tbe  company,  and  It 
was  placed  upon  the  company's  siding  at 
Clacks  for  belAg  loaded,  and  the  cotton  was 
loaded  Into  the  car,  but  no  servant  of  the  com- 
pany had  any  notice  of  tbe  car  being  loaded 
and  ready  for  shipment.  Keesee  testifies 
that  his  recollection  was  (the  trial  being  had 
some  time  after  the  loss)  that,  when  the  car 
was  loaded,  a  man  was  left  there  with  It 
with  the  shipping  account  filled  out  In  order 


to  Btop  the  train,  and  get  the  condnctoi't  re- 
ceipt for  It  And  It  appears  that  the  flagging 
of  the  local  freight  train  and  d^voy  of  the 
shipper's  loading  account  to  the  conductor 
was  an  essential  feature  of  tbe  shipping  of 
cotton  at  Clacks.  But  Japson  and  others  con- 
clusively show  that  the  local  freight  train  for 
that  day  bad  already  passed  before  tbe  car 
was  loaded,  and  no  other  train  that  could 
have  been  expected  to  take  tba  car  would 
come  by  there  until  after  the  car  was  burn- 
ed. There  was  no  constructive  delivery  of 
the  cotton  to  tbe  railroad  company.  Its  prop- 
er servant  the  conductor  of  the  local  freight 
train,  by  which  It  was  desired  to  have  this 
cotton  transported,  knew  nothing  <tf  its  be- 
ing loaded  hito  the  car  for  shipment;  and 
there  could  be  no  acc^tance  of  the  cotton 
for  shipment  without  such  knowledge,  unless. 
Indeed,  there  had  been  an  agreement  be- 
tween the  parties  making  the  mere  loading 
of  tbe  car  an  acceptance  of  the  freight  for 
transportation.  But  no  such  agreement  was 
shown;  on  the  contrary,  the  clear  course  of 
dealing  between  the  parUes  at  Clacks  show- 
ed that  the  shipper  was  to  flag  the  pn^ 
er  local  freight  train,  and  deliver  to  the  con- 
ductor of  tbe  train  tbe  car  to  be  transported 
with  the  shipper's  loading  account  thereof. 
A  bill  of  lading  Is  not  essential  to  cbarge  the 
carrier  with  the  duty  of  safely  transporting 
the  property  delivered  for  carriage,  but  tbe 
doing  of  the  several  acts  entitling  the  ship- 
per to  a  bill  of  lading  la  necessary  to  chaige 
the  carrier  with  the  safety  of  the  articles  in- 
trusted to  him.  In  this  case,  accordli^;  to 
the  course  of  dealing  between  tbe  parties, 
there  could  have  been  no  delivery  of  the  cot- 
ton to  the  railroad  company  until  It  was  load- 
ed, and  the  local  frelgbt-train  conductor  had 
notice  of  the  Items  of  freight  Its  destination, 
and  of  Its  readiness  for  transportation.  Par- 
ties desiring  to  hold  common  carriers  to  a 
stricter  responsibility  than  that  Imposed  by 
the  common  law  should  provide  therefor  by 
contract;  for,  unless  bound  by  contract  oth- 
erwise a  carrier  Is  not  responsible  for  the 
safety  of  articles  Intended  for  shipment  until 
a  delivery  of  them  to  him  and  an  acceptance 
thereof,  and  there  can  be  no  acceptance  until 
he  has  knowledge  of  tbelr  readiness  for  trans- 
portation and  tbe  shipper's  desire  therefor. 
Hutch.  Carr.  c.  4;  Schouler.  Ballm.  c.  3; 
Ang.  Carr.  c  140;  2  Kent  Comm.  •606;  Rall- 
n>ad  Co.  V.  Smyser,  88  lU.  364.  87  Am.  Dec. 
301,  303. 
Affirmed. 


WII.DBER6ER  v.  PUCKBTT  «t  al. 

(Supreme  Conrt  of  Mlaslasippi.    Feb.  4,  1901.) 

BILLS  TO  REMOVB  CLOUD  ON  TITLE-SUFFI- 
CXBNOY— ALLEGATION  OF  DBFSCTS 
IN  DEFENDANT'S  CLAIM. 
Where  a  bill  to  remove  a  cloud  on  title  at 
leges  tbe  adverse  claims  to  be  based  on  several 
attempted  tax  sales,  all  of  which,  It  avers, 
were  absolutely  void  and  without  effect  save  to 
cast  a  cloud  on  complainant's  title,  such  bill 
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wu  not  demurrable  for  Insafficien^,  since  in 
bills  to  remove  clouds  on  title  the  defects  in  de- 
fendant's claim  to  the  properbr  need  not  be 
pointed  out,  tnm  thoogk  tha  biU  dsKribM  tha 
instruments  on  wUeh  the  adren*  claims  are 
based. 

Appeal  from  chancery  court,  Coaboma 
county;  A.  McG.  Ktmbrough.  Ghancdlor. 

Action  bj  Hampton  Pu^ett  and  odtera 
against  O.  J.  Wlldbergar.  From  an  order 
OTermling  demurrera  to  ttw  bill,  defendant 
appeals.  Affirmed. 

B.  H.  WUdberger,  for  appellant  J.  W. 
Ontrer,  for  appellees. 

OAIiHOON,  J.  AppeUeea  filed  tlielr  blU 
to  remove  a  cloud  on  their  title.  It  avers 
the  cloud  to  be  a  claim  under  tax  sales,  one 
of  which  Is  charged  to  have  been  made  of 
part  of  the  land  by  the  tax  collector  of 
Ooahoma  county  on  March  3, 1890,  "for  taxes 
improperly  alleged  to  be  due  and  unpaid 
for  the  year  1889,"  and  avers  that  he  made 
a  deed  to  the  purchasers,  which  deed  was 
recorded.  Another  la  charged  to  be  a  sale 
on  the  same  day  by  the  same  collector  of 
another  part.  In  the  conveyance  of  which  it 
ts  charged  that  the  lands  were  "inaccurately 
desciibed,"  and  the  bill  charges  attempted 
sales  and  conveyances  by  the  tax  collector 
m  1891.  1896,  and  1897,  giving  dates,  etc.,  in 
separate  daases,  and  then  avers  .them  all 
to  be  "absolutely  void,  and  without  effect, 
save  to  cast  a  cloud,  doubt,  and  suspicion 
upon  the  title  of  these  complainants."  There 
Is  a  demurrer  to  this  bill  on  divers  grounds, 
all  clearly  untenable,  as  we  think.  Only 
one  of  them  needs  to  be  noticed,  and  on  that 
It  Is  Ingeniously  argued  that  the  averments 
are  InsuflBcient  We  cannot  concur  in  this 
view.  See  the  authorities  cited  in  the  briefs 
of  counsel  for  appellee,  and  especially  Cook 
V.  Friley,  61  Miss.  1;  IT  Bnc.  PI.  &  Prac. 
p.  337,  note  1;  Id.  p.  338,  text,  and  note  1;  Id. 
p.  339,  text,  and  note  2.  It  seems  to  be  the 
overwhelming  weight  of  authority  that  the 
defects  in  the  defendant's  claini  In  hills  to 
remove  clouds  need  not  be  pointed  out,  even 
where  the  bill  does,  as  It  need  not  do,  hut 
does  here,  describe  the  instrument  under 
which  the  adverse  claim  Is  based.  The  de- 
mnrrer,  in  our  opinion,  was  properly  over- 
ruled, and  the  case  is  affirmed  and  remand- 
ed, with  60  days  allowed  defendant  below, 
after  mandate  filed,  in  which  to  answer. 


liOUISVILLB  &  N.  R.  00.  v.  STEWART. 

(Supreme  Gonrt  of  Mississippi.   Feb.  11,  1901.) 

CARRIERS  — DAMAGES  — FAMILY  PORTRAITS— 
UBASURB  OF  RBCOVBRY  —  SENTIMENTAL 
VALUE— ADMISSION  OF  SVIDBNGB— ERROR. 

In  an  action  against  a  common  carrier  to 
recover  for  damnfce  done  to  oil  portraits  of  the 

Sarents  of  plaiDtifTa  hustjaud,  plaintiffs  evi- 
ence  as  to  the  worth  of  the  pictures  to  her, 
from  association,  and  the  fact  of  their  being 
family  portraits,  is  Improperly  admitted,  though 
Buch  articles  have  no  market  value;  the  true 


measure  of  recovery  btfng  their  monetary  vat 
ne  to  the  owner,  taking  into  account  the  cost 
and  practicaUlIty  of  replsdng  tiiem. 

Am>ettl  fram  dicnlt  court,  Hancad^  conn- 

ty;  T.  A.  Wood,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs.  T.  G.  Stewart  against  the 
Louisville  &  Nashville  Railroad  0)mpany  to 
recover  for  damages  to  certain  household 
furaiture  and  some  oil  portraits  of  the  par- 
ents of  ^rs.  Stewart's  husband.  From  a 
verdict  and  Judgment  for  the  plaintiff  in  the 
court  below  for  9900,  and  the  ovamllng  of 
defendant's  motion  for  a  new  trial,  it  ap- 
peals. Modified. 

Gregory  L.  Smith,  for  appellant.  White 
&  Harper  and  Harper  &  Potter,  for  appellee. 

WHITFIBLD,  O.  J.  The  court  excluded 
Uie  hearsay  testimony  of  Mrs.  Stewart  as  to 
the  value  of  the  oil  portraits,  and  there  was 
no  evldwce  before  the  Jury  as  to  cost.  Nor 
was  there  any  as  to  what  it  would  cost  to 
r^Iace  or  restore  tiiem,  nor  any  of  any  kind, 
except  that  she  was  allowed  to  answer  as  to 
what  they  were  worth  to  her,  from  the  as- 
sociations ctmnected  with  them,— they  being 
family  portraits;  th^  purely  sentimental 
valuer  in  oCher  words.  This  Is  not  compe- 
tent. The  true  rule  In  such  cases  is,  not  to 
inquire  as  to  market  value,  since  such  arti- 
cles have  no  market  value,  but  to  show  the 
"actual  value  to  him  who  owns  the  portraits, 
taking  into  account  the  cost,  the  practica- 
bility and  e:iqienBe  of  replacing  i^  and  such 
other  conslderatlonB  as  In  the  particular  case 
affect  Its  value  to  the  owner.'*  Green  v. 
Railroad  Oa,  128  Mass.  221;  Railway  Ca  v. 
Nicholson,  61  Tex.  660;  Hutch.  Garr.  S  TtO 
(b).  It  was  error  mt  to  have  anstalned  the 
objection  made  to  this  testbiumy.  But  the 
evidence  would  abundantly  snstaln  a  ver 
diet  for  958S  damages  to  the  other  articles: 
and.  If  appelant  wlU  remit  down  to  that 
sum,  the  Judgment  win  be  afllrmed,  since,  on 
the  facta  of  this  record,  there  is  no  merit  la 
any  othw  contention.   So  ordered. 


BROOBOt  et  aL  DUNCAN. 
(Supreme  Court  of  Mississippi.  Feb.  18. 1901.) 

DESCENT  AND  DISTRtBUTION—TIMB  OP  DEATH 
-SURVIVORSHIP  OF  WIFE— SUFFI- 
CIENCY OF  BVIDBNCB. 

A  husband  and  his  wife  went  into  a  ear- 
ttAn  timber  between  U  and  12  o'clock  a.  nt. 

the  husband  carrying  a  rifle,  and  shortly  there- 
after two  reports  were  heard.  Their  bodies 
were  found  about  6  p.  m.,  the  irife  shot  throagt 
the  body  from  behind,  while  the  husband  wss 
In  a  squattioe  position,  with  Jbis  rifle  acrosi 
his  knees,  and  tne  top  of  his  nead  blown  off. 
It  was  conceded  that  the  husband  had  shot  the 
wife,  either  accidentaUy  or  intentionally,  isd 
then  committed  suicide.  The  evening  wm 
rainy,  and  was  nearly  freezing.  Two  hein 
of  the  wife  and  another  witness  testiSed  thst 
the  body  of  the  wife  was  warn  at  0  o'clock, 
and  that  there  were  leaves  sad  grass  Id  bef 
hands,  as  If  she  had  stmnled  in  dying.  One 
witness  for  the  heirs  of  tine  hnsband  testified 
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th±t  he  reached  the  bodies  at  8  p.  m.,  and  that 
tbej  were  both  cold  and  atifl,  and  there  were 
no  sisne  at  a  struxsle-  Held,  that  the  evidence 
wtts  irafflcient  to  show  that  the  wiX«  Burrived 
the  huabend,  and  his  property  deicended  to  her. 

Appeal  from  chancery  court  Tallahatchie 
coiiBty;  A  HcG.  KImbrough.  Chancellor. 

Action  by  Ana.  Duncan  against  Mrs.  0.  H. 
Broome  and  others.  From  a  Judgment  In  tar 
Tor  of  the  plaintiff,  defendanta  appeaL  Ra- 
Teraed. 

W.  O.  MdAls,  for  appellanta.  J.  O.  Band- 
fliB,  Cor  appellaah 

THatRAU  1.  The  property  to  oontevTeray 
In  thJa  sntt  belraiged  to  Toof  Htrfland  at  hli 
deatb.  Between  11  and  12  o*<do<dc  a.  m.  ot 
AprU  4,  1806,  Tonr  Holland  and  his  wife^ 
Phyllla,  left  their  home,  trarellnc  a  path 
ittmA^-ng  into  the  woods.  Tony  carried  a 
Wlncbester  rifle,  and  tbey  left  their  home, 
valkingr  ilde  by  side.  Within  a  short  time 
after  leaTlne  tiielr  home,  and  before  12 
o'dock,  two  r^orts  of  a  gun  were  hea^  bi 
ttie  direction  thcgr  bad  gone.  About  stx  hours 
thereafter  the  bodies  of  Tony  and  Phyllis 
were  found  lying  in  the  path  tti^  wm  trav- 
eling, and  abotrt  a  quarter  of  a  mile  ftom 
their  home.  Phyllis  was  lying  upon  her  face, 
shot  through  and  through  from  behind,  and 
TiHiy  was  In  a  squatting  position,  with  a  part 
of  bis  for^ead  blown  off,  and  some  of  his 
brains  scattered  upon  thft  cane  adjacent  to 
the  path,  and  with  the  barr^  of  bis  rifle 
acroas  his  lap.  The  appellanta  claim  the  prop* 
erty,  on  the  ground  that  at  Tony's  deatb  his 
prc^rty  descended  to  his  wlfe^  under  whom 
they  claim;  and  appellee  dalma  the  property 
as  the  sister  of  Tony,  on  the  ground,  as  al- 
leged  by  her,  that  Phyllis  died  first  or  at  the 
same  moment  with  Tony,  and  therefore  she 
la  to  be  regarded  as  his  heir.  As  to  whether 
Tony  or  Phyllis  died  first,  and  so  opening  a 
way  to  the  succession  to  the  property,  the 
evidence  was  submitted  to  the  chancellor, 
taken  wholly  by  deposition.  On  the  part  of 
complainant.  Ann  Duncan,  L.  D.  Anderson 
testified  that  he  came  to  where  the  dead  bod- 
ies were  found  somewhere  near  8  o'clock  p. 
m.  of  the  day  of  their  death;  that  both  bodies 
were  cold  and  stiff,  with  no  evidence  of  any 
struggle  for  life  by  Phyllis;  that  on  the  even- 
ing of  thdr  death  It  was  raining,  and  was 
very  cold.— nearly  freeslng.  Blchardson.  the 
other  witness  of  complainant  on  this  point 
testified  that  he  reached  tlie  dead  bodies 
about  sundown,  and  after  t3ie  witnesses  for 
respondents  had  reached  there,  and  from 
half  to  an  hour  before  Anderson  arrived:  that 
he  did  not  examine  the  bodies,  but  that  he 
asked  Muttle  Moss  If  Phyllis  was  dead  sure 
enough,  and  she  replied,  'Tes,  she  Is  dead; 
she  is  Just  warm;"  and  that  he  was  there 
only  a  minute  or  two,  and  did  not  look  for 
any  signs  of  struggling  at  the  place  where 
miyllls  lay;  that  Phyllis  was  shot  with  a 
Winchester  rifle  from  behind,  and  that  the 
ball  passed  entirely  through  her  body,  and 


came  ont  bi  frrat,  and  that  she  was  bteed- 
log  in  front  where  she  was  lying.  For  the 
defendants.  Mattls  Moss,  one  <tf  the  reqKmd- 
ents,  testified  that  she  was  22  years  of  age; 

that  she  went  to  the  body  of  her  mother 
about  6  o'clock,  and  Just  before  sundown; 
that  her  body  was  warm,  and  was  bleeding; 
and  that  there  were  leaves  and  dirt  In  her 
hands,  as  If  she  had  strangled  In  dying.  WiU 
Moss,'  some  18  yean  of  age,  corroborated 
Mattle  Moss  In  every  particular;  while  Mol- 
lle  Lucas,  on  their  side  of  the  casflb  testified 
that  she  was  not  related  to  the  defendanta; 
that  after  th^  bodies  were  found  she  went 
to  the  place,  and  that  when  she  got  there  the 
body  of  Phyllis  wu  warm  and  limber;  that 
she  vras  bleeding  from  her  wounds.  The 
chanceUor  found  for  the  complainant  Ann 
Duncan,  and  the  defendants  appeal. 

It  Is  apparent  from  an  inspection  of  tbe 
record  that  the  cQiancdlor  regarded  the  evi- 
dence on  tbe  part  of  the  defendanta  relatbig 
to  the  signs  of  the  survivorship  of  Pbyllia 
as  not  credible.  If  there  Is  any  truth  In  the 
testimony  on  this  point,  the  coneliulon  that 
Phyllis  survived  Tony  Is  unavoidable.  A  part 
at  Tony's  lAull  -was  blown  off,  his  brains 
were  scattered  upon  the  pathway,  and  It  Is 
obvious  that  be  was  Instantly  killed.  It  is 
taken  for  granted  by  all  parties,  and  the 
conclusion  la  evident,  that  Tony  accidentally 
mr  Intentionally  killed  his  wlfe^  and  Imme- 
diately Mew  out  bis  own  Iwalas.  The  dis- 
cbarge of  the  gun  at  himself  and  bis  own 
death  were  Instantaneous.  The  testimony 
for  defendants,  that  tbe  body  of  Phyllis  was 
warm  and  bleeding  at  6  o'clock  p.  m..  about 
six  boms  after  she  was  shot  on  this  damp 
evening  of  nearly  freezing  weather,  must 
lead  to  the  conclusion  that  she  did  not  die 
until  some  time  after  being  shot.  There  Is 
no  necessary  conflict  between  the  evidence  of 
the  parties  to  this  controversy.  At  6  o'clock 
of  this  wet  evening,  of  freezing  temperature, 
three  witnesses  of  respondents  testify  that 
the  body  of  Phyllis  was  warm  and  limber, 
with  blood  flowing  from  her  wotmds.  About 
two  hours  thereafter,  when  Anderson  arriv- 
ed, he  says  that  the  body  was  cold  and  stiff. 
Might  It  not  have  acquired  its  rigidity  within 
these  two  hours?  Tbe  only  conflict  between 
Anderson  and  the  witnesses  of  the  defend- 
ants Is  In  reference  to  signs  of  a  struggle  by 
Phyllis,  which  Is  denied  by  the  former  and 
asserted  by  the  latter.  No  one  Impeaches  the 
general  credibility  of  tbe  witnesses  on  the 
part  of  the  defendants,  and,  If  believed,  it 
supports,  by  a  preponderance  of  the  evidence, 
tbe  claim  that  Phyllis  survived  Tony  Hol- 
land. The  suggestion  that  the  Interest  of 
Mattle  Moss  and  Will  Moss  In  this  controver- 
sy Justifies  the  exclusion  of  their  testimony, 
or  its  total  Incredibility,  cannot  be  sustained. 
Their  testimony  cannot  be  Ignored  merely 
because  they  are  Interested  In  tiie  result  of 
the  suit.  We  think  the  clesr  preponderance 
of  the  evidence  supports  the  conclusion  that 
Phyllis  survived  for  some  hours  the  death  of 
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her  husband,  Tony;  -vhercfore  the  decree  of 
the  chancery  court  is  lerersed  and  annulled, 
and  a  decree  !■  ordered  to  he  ottered  here  for 
appeilanta. 


THAYER  T.  HARTMAN. 
Onpreme  Court  ot  MlBsfasippl.   Feb.  4,  1901.) 

TAXATION— TAX  SALE— PLACE— COURT  HOUSB 
— PURCHASBR--CLAIH  OF  PRIOR  INTBRBST. 

1.  Where  an  execution  sale  of  land  has  been 
set  adde  by  the  court  out  of  which  the  execu- 
tion iSBued,  the  purchaser  at  such  sale  faas  not 
such  an  Interest  in  the  land  as  will  preclude 
him  from  purchasing  the  land  at  a  tax  sale. 

2.  Where  the  court  house  of  a  county  was  de- 
stroyed by  fire,  and  rooms  were  rented  tem- 
porarily in  different  buildings  for  holding  court 
and  for  court  offices,  the  designation  the 
supervisors  of  the  bnilding  in  which  the  office 
of  the  chancery  court  was  located,  and  in  which 
they  held  their  meetings,  as  the  court  house, 
was  Talid,  though  the  court  was  held  in  anoth- 
er  building;  and  the  front  dow  of  such  build- 
ing was  toe  proper  place  to  hold  a  tax  sale, 
since  it  was  the  duty  of  the  supervisors  to  pro- 
vide and  designate  a  court  house,  and  their 

Sower  to  so  designate  was  unlimited,  and  the 
esignation  took  effect  immediately. 

Appeal  from  chancery  court,  Lincoln  coun- 
ty; H.  C  Conn,  Cbancellor. 

Action  by  W.  F.  Thayer  against  F.  H. 
Hartman.  From  a  Judgment  tat  defendant; 
plaintiflE  appeals.  Affirmed. 

McWlllle  A  Thompson,  for  appellant  Gas- 
aedy  ft  Caraedy,  for  appellee. 

TEBKAU  J.  This  to  a  snlt  In  the  chancery 
court  of  Lincoln  county  to  confirm  and  quiet 
a  tax  title  acquired  by  the  appellee  by  a 
lale  made  on  the  5th  day  ot  March.  1894. 
The  appellee  relied  upon  hla  tax  deed,  regu- 
lar in  all  respects  upon  Its  face,  and  which 
the  statute  declares  vests  a  perfect  title  in 
the  purchaser  to  the  land  stdd  for  taxes,  sub- 
ject to  the  right  of  redemption.  The  appel- 
lant assailed  the  tax  deed  upon  two  grounds: 

(1)  Because  the  sale  did  not  take  place  at 
the  door  of  the  court  house  of  the  county; 

(2)  because  Hartman  at  the  time  of  the  sale 
made  a  claim  to  the  land,  and  In  conse- 
quence of  such  claim  could  not  acquire  a 
title  at  a  tax  sale. 

1.  In  refer«ice  to  tlie  alleged  groimd  of 
iDTalldlty  of  the  purchase  by  Hartman.  be- 
cause be  claimed  some  Interest  In  the  land. 
It  appears  that  Hartman  some  two  jean 
prior  thereto  purchased  at  execntlon  sale 
the  same  land;  bnt  It  also  ^ipears  that 
said  execution  sale  had  been  set  sslde  and 
vacated  by  the  circuit  court  from  wUch  It 
Issued.  We  are  of  the  opinion  that  such 
matter  was  too  airy  and  unsubstantial  to 
preclude  Hartman  from  pnrcfaadng  the  land 
at  tax  sala 

2.  In  relation  to  the  objection  to  the  va- 
lidity of  Hartmau's  purchase  at  tax  sale,  it 
appears  from  the  record  that  the  court  honae 
of  Lincoln  county  was  entirely  destroyed  by 
fire  on  the  Gtta  day  of  NoTember,  1888;  that 
the  November  term,  18B8,  ot  the  drcnlt  court 


of  that  county  was  held  In  the  Masonic  HalT 
In  the  city  of  Brookhaveu,  which  hall  waa 
rented  for  one  month  only  for  that  purpose. 
It  further  appears  that  offices  for  the  sheriflF 
and  circuit  clerk  were  provided  In  Storm's 
building,  and  that  an  office  tor  the  chaucery 
derk  of  said  county  was  provided  by  the- 
board  of  supervisors  of  said  county  over  the 
store  of  Abrams,  In  Brookbaven.  In  this 
chancery  clerk's  office  the  board  of  super- 
visors held  their  meeting  in  Marth,  1894, 
and  at  that  meeting,  on  Monday,  the  6th 
day  of  March,  1894.  the  board  passed  an  or- 
der directing  the  sale  of  lands  dellnqnent  for 
taxes  to  be  made  at  the  door  ot  the  office  of 
the  clerk  of  the  chancery  court  of  Lincoln 
county,  Miss.,  on  CSierokee  street,  In  Brook- 
haven,  the  lower  story  of  which  Is  now  oc- 
cupied by  Abrams  as  a  store;  and  It  was 
further  ordered  by  the  board  that .  "said 
bollding  shall  be.  and  the  same  Is  hereby, 
designated  as  the  court  house  of  Lincoln 
county,  Miss,"  This  idace  no  designated  by 
the  board  of  siqiervlBoni  as  the  court  house 
of  Lincoln  county  Is  tiuee  or  four  hundred 
yards  from  the  Mastnu*  HaU,  where  the 
November  term,  1866,  of  the  circuit  court 
was  held  nnder  a  rental  thereof  for  one 
month,  and  Is  some  five  or  six  hundred  feet 
from  the  dte  of  the  court  house  destroyed 
by  fire  November  fl.  18B8.  The  court  coo- 
flrmed  the  tax  titie  of  Hartnura,  and  Thayer 
appeals.  The  court  house  was  entirely  de- 
stroyed by  fire  in  Novonber,  1883,  and  It 
had  not  been  rebnllt  when  the  sale  of  lands 
delinquent  for  taxes  occurred,  and  it  be- 
came necessary  to  provide  a  bollding  to  be 
used  as  a  court  house  tmtil  a  new  one  could 
be  constructed.  It  was  the  business  of  tbe 
board  of  supervisors  to  provide  such  building, 
and  to  designate  It  for  that  purpose.  Upon 
a  designation  of  a  buUdlag  to  be  used  as  a 
court  house  of  the  oounty.  It  Immediately  be- 
came such  court  house.  Sudi  order  of  tbe 
board  designating  a  bulUUug  as  a  court  house 
opoated  at  moo  to  make  encb  bnildlng  the 
court  house  of  the  county.  It  needed  no  pub- 
Uration  or  notice  of  the  otisr  ot  the  board  to- 
give  it  validity,  it  operated  Instantly  from 
the  necessity  of  the  case.  Th*  power  of  the 
board  of  snperrlsOTs  to  appropriate  a  bidld- 
Ing  for  a  court  honse  hi  emergencies  ot  the 
hind  before  us  Is  nnllmltedt  and  sndi  appro- 
priation operates  Instantiy  to  make  ancb 
building  the  court  house  of  the  eounty;  and 
all  acts  there  done,  however  eoon  fbereafter, 
are  as  valid  as  If  sanctioned  by  Immemorial 
usage.  The  decree  of  the  dianosiy  court  ia 
affirmed. 


OAFFBT  V.  STATB. 
(Snpronc  Cburt  of  IflsdsalppL  Feb.  11. 1901.> 

CRIMINAL    LAW  —  M  URDBit  —  XNSANITT  —  AC- 
QUITTAL—SBNTBNCB  TO  ASYLUlt-XN- 
SANITT  INTBRMTTTBNT. 

Under  Code,  |  1468,  providing  that  when 
say  indicted  persm  to  scqoittMtjon  the  nound 
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of  inaaultr,  and  the  Jair  certlfr  that  he  is 
still  insane,  and  dangeroiiB,  he  shall  be  confined 
in  a  state  asylam  for  the  insane,  vhere  defend- 
ant was  acqnitted  of  murder  on  the  ground 
of  insanity,  and  the  jury  so  certified,  the  judg- 
ment sentendDg  him  to  the  Insane  asylum 
shonld  ba  aflSrmed,  though  he  was  an  ^Ueptlc, 
and  hi^  fits  and  Insaid^  occurred  only  at  ir- 
r^alar  interrala,  he  at  other  times  being  sane. 

Appeal  from  circuit  court,  Montgomery 
county;  W.  F.  Stevens,  Judge. 

W.  M.  Caftey  was  acqnitted  of  murder  on 
the  ground  of  Insanity,  aud  from  the  Jndg< 
meat  sentencing  htm  to  the  Insane  asylum 
be  appeals.  Affirmed. 

Sweatman,  Trotter  &  Knox,  for  ai^lant. 
Uonroe  McOIorg,  Xttj.  QexL,  for  appellee. 

GALHOON,  J.  Thla  record  shows  a  hom- 
icide, which.  If  committed  by  a  sane  man, 
would  be  a  murder  as  atrocious  and  horrible 
and  unprovoked,  as  dagltious  and  blood- 
curdling^ as  could  be  Imagined.  Without 
any  previous  trouble  or  personal  altercation, 
Mr.  Caffey  rushed  on  his  own  uncle,  a  man 
65  or  70  years  of  age,  and  slew  him  by  re- 
peated thrusts  of  a  knife,  while  the  uncle 
was  walking  off.  after  an  amicable  talk  with 
the  Blayer  and  others,  to  mount  his  horse 
and  go  home.  On  the  face  of  It,  If  ever 
there  was  a  case  warranting  a  conviction  of 
murder  if  the  man  who  slew  was  sane,  this 
is  pre-eminently  the  case.  Of  course,  this 
was  clearly  seen  by  the  very  dlstlngutehed 
counsel  for  Mr.  Caffey,  and  so  they  proceed- 
ed to  show  to  the  satisfaction  of  the  Jury 
that  he  was  Insane  when  he  did  the  mon- 
strous deed.  In  order  to  establish  and 
clinch  this  defense,  they  very  properly  show- 
ed by  evidence  that  he  was  an  epileptic,  and 
bad  often,  while  under  the  attacks  of  that 
m^terlous  and  unexplained  disease,  tried  to 
kill  his  close  kindred  and  beat  friends.  The 
jur7  responded  to  the  skillful  defense  of 
counsel,  and  returned  a  verdict  of  not  guilty, 
but,  according  to  the  statute,  said:  "We, 
the  Jury,  find  the  defendant  not  guilty,  on 
the  ground  of  Insanity  at  the  time,  and  cer- 
tify that  the  defendant  is  still  Insane,  and 
dangerous."  And  now  comes  the  defendant, 
aod  wants  all  after  the  words  "not  guUty" 
expunged  from  the  verdict,  and  the  Judg- 
ment sentencing  him  to  the  Insane  asylum 
reversed,  because  all  the  testimony  shows 
that  his  acute  attacks  were  only  periodical, 
with  varying  periods  from  three  to  five 
weeks,  and  that  In  the  intervals  he  was  sen- 
sible, not  disposed  to  kill  anybody,  money- 
making,  prosperous,  and  thrifty.  We  agree 
with  the  Jury.  This  Is  an  Insane  man  with 
lucid  intervals.  In  the  view  of  the  law,  which 
looks  to  the  protection  of  society.  If  all 
lunatics  were  to  be  set  at  large  at  every 
lucid  Interval,  society  would  be  a  pandemo- 
nium. Code,  li  1460-14tI8,  rationally  con- 
strued, warrant  no  other  view,  even  If  the 
verdict  be  reviewable;  and  we  do  not  think 
It  is.   Code.  II  81.  8%  283\  2836,  2S10,  2842. 

Afflrmed. 


McGAUGEtAN  et  aL  v.  HABDT  et  al. 
(Supreme  Conrt  of  Mississippi.    Feb.  4,  1801.) 

RBFORMATIOM  OP  DEED— WITNESS ES-<K)KPB- 
TBNCY— TRANSACTION  WITH  DB- 
CEASED  PBRBON. 
In  an  action  by  the  heirs  of  a  deceased 
grantee  to  reform  a  deed,  evidence  of  the  gran- 
tors, as  to  the  identity  of  the  laud  sold,  is  in- 
admiaaible,  tboogh  the  entire  transaction  rela- 
tive to  the  purchase  of  the  land  was  with  th« 
husband,  of  the  grantee. 

Appeal  from  chancery  conrt,  Harrison 
county;  N.  C.  HUl,  Chancellor. 

Action  by  W.  H.  Hardy  and  others  against 
William  McCaughan  and  others.  From  a  de- 
cree In  favor  of  the  complainants,  defendants 
appeal.  Affirmed. 

Appellees,  who  were  complainants  In  the 
court  below,  filed  their  bill  In  the  chancery 
court  of  Harrison  county  against  appellants, 
defendants  below,  for  the  purpose  of  reform- 
ing and  correcting  a  deed  to  a  certain  lot 
of  land  described  In  the  bUl.  In  1886,  Mrs.  M 
L.  Hardy,  wife  of  W.  H.  Hardy,  purchased 
from  appellants  a  lot  of  land  In  Harrison 
county,  and  received  from  them  a  deed  to 
same.  Some  years  after  this  Mrs.  Hardy 
died,  intestate,  leaving  as  her  heirs  her  hus- 
band, W.  H.  Hardy,  and  two  children,  ap- 
pellees here.  The  whole  transaction  as  to 
the  purchase  of  the  lot  was  made  between 
William  McCaughan,  one  of  the  appellants, 
and  W.  H.  Hardy.  W.  H.  Hardy  testified  at 
the  trial  in  the  coiurt  below  that  the  lot  point- 
ed out  to  him  by  defendants  and  the  lot  he 
purchased  for  his  wife  was  another  and  dif- 
ferent lot  than  the  one  conveyed  by  the  deed. 
The  depositions  of  William  McCaughan  and 
L.  W.  McCaughan,  defendants  In  this  case, 
were  offered  in  evidence,  and  were  suppressed 
by  the  chancellor  upon  the  ground  that  they 
were  testifying  to  establish  their  claim 
against  a  decedent.  From  a  decree  In  favor 
of  ccKD^inants.  defendants  an>eal. 

WIlUamsMi.  Wells  &  OhMmi.  for  appel- 
lants. Bowers,  Chaffe  ft  UcD<niald,  for  ap- 
pellees. 

O^HOON,  J.  We  cannot  hold  that  there 
mm  error  in  suppressing  the  depotitlons.  If 
it  were  an  original  proposition,  we  might  or 
might  not  do  so.  but  we  feel  botlnd  by  the 
cases  of  Duncan  v.  Gerdlne,  59  Mlas.  600,  and 
Wetberbee  v.  Boots,  72  Miss.  8SS.  16  Sooth. 
902.  We  cannot  reverse  the  cbancellor  on 
the  facts.  Affirmed. 


ROSD  V.  WTLKINS. 

(Supreme  Court  of  Mls^ssippi.   Jan.  28,  1901.) 

INSURANCE— BENEVOLENT  SOCIETY— ONE  NOT 
A  BENEFICIARY— ASSIGNMENT 
OF  CERTIFICATB. 

Under  Rev.  St  Mo.  1879,  c.  21,  art  10,  | 
972,  forming  part  of  the  charter  of  the  Bjilghts 
of  Honor,  and  authorising  benevolent  societies 
to  provide  for  the  relief  and  aid  of  their  deceased 
members'  families,  widows,  orphans,  or  otber 
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dependents  from  the  proceeds  of  asseflsments 
on  the  members  of  the  society,  one  who  was 
neither  dependent  on  nor  one  of  the  family  of 
a  deceased  member  of  the  order  could  take 
nothing  by  the  assignment  of  a  three-fourths 
interest  in  a  benefit  certificate  of  such  society, 
stating  that  the  benefit  therein  referred  to  was 
to  be  paid  in  accordance  with  tlie  laws  gov- 
eming  the  order.  * 

Appeal  from  chancery  court,  Montgrnnar 
county;  J.  0.  Lmgatreet.  ObancellOT. 

Action  by  D.  D.  WHklni  against  3Iary  J. 
Bom  and  othen.  Fn»n  a  Judgment  in  fa- 
Tor  of  plalntU^  defendanta  appeaL  Be- 
vened. 

HIU  &  SlsBon,  tot  aK>dlantB.  Sweatman, 
Trotter  A  Knox  and  Majea  ft  Hanla,  tor 

appellee. 

TBBBAL.  J.  Henry  O.  Rose,  being  ad- 
mitted to  beneficial  membership  in  the  or- 
der of  the  Knights  of  Honor,  had  issued  to 
him.  on  the  19th  day  of  June,  189C,  by  the 
supreme  lodge,  a  benefit  certificate  In  the 
sum  of  ¥2,000.  payable  at  his  death  to  bla 
wife.  Mary  J.  Rose.  On  the  4tb  day  of  No- 
vember, 1898,  he  and  his  wife  Jointly  sold 
and  transferred  by  writing  a  three-fourths 
interest  in  said  certificate  to  D.  D.  WUldna. 
Henry  Rose  deceased  on  the  28th  day  of 
March,  1900,  a  member  of  the  order  in  good 
standing,  when  WUltlns  filed  his  bill  against 
the  association  and  Mrs.  Rose  to  recover  a 
three-fourths  interest  91.C00)  in  said  ben* 
^t  certificate.  It  appears  from  the  proceed- 
ings In  the  case  that  the  Knlguts  of  Honor 
Is  a  baievolent  society,  and  was  formed  un- 
der the  public  laws  of  the  state  of  Missouri, 
which  provides  (Rev.  St  18T9.  c.  21,  art  10. 
S  972)  that  such  a  society  "may  Include  in 
their  coiporate  powers  the  prlTilege  of  pro- 
viding for  the  relief  and  aid  ct  their  families, 
widows,  orphans,,  or  other  d^ndents  of 
their  deceased  membors,  or  for  assisting  ancb 
as  may  be  sick  or  dlsaUed,  from  the  iwo- 
ceeds  of  assessments  upon  the  members  of 
such  society."  The  articles  of  agreement 
formatiTe  of  the  association  under  the  public 
laws  of  the  state  of  Missouri  expressly  pro- 
Tide  the  scope  and  purpose  of  the  association 
to  be  as  authorized  by  said  law,  and  they 
were  so  adjudged  to  be  by  the  pro  forma  de- 
cree of  the  circuit  court  of  the  city  of  St 
Louis,  under  whose  Imprimatur  such  articles 
necessarily  passed.  In  addition  to  all  this, 
it  is  stated  In  the  b^eficlal  certificate,  tm- 
der  which  Wilkins  claims  the  91.500  sued  for, 
and  of  whose  contents  he  ^-as  bound  to  take 
notice,  that  it  was  to  be  paid  in  accordance 
with,  and  under  the  laws  governing,  the  or- 
der. We  regard  it  as  settled  that  the  con- 
stltutloa  and  by-laws  of  a  benevolent  society 
are  In  the  nature  of  a  contract  between  It 
and  them,  and  they  form  a  part  of  every 
contract  made  between  them,  and  such  con- 
tracts are  governed  In  their  valicUtar,  con* 


atmetlMi,  and  discharge  by  snch  const!  tutlon 
and  by-laws.   Holland  v.  Taylor,  ill  inci. 
12S,  12  X\  E.  HQ;   1  Bac.  Ben.  9oc  i 
End.  Ben.  Ass'ns  (2d  Ed.)  i  10«;  Tbomp. 
BIdg.  Aas'ns,  c.  S,  |  4.   The  charter  of  tbe 
supreme  lodge  of  the  Knights  of  Honor  onlY 
authorized  It  to  pay  a  benefit  to  a  member 
of  the  order,  or  to  some  of  his  family,  or  to 
a  dependent  upon  a  member.   Mr.  Windna 
is  not  such  person;  nor  has  be  been  named 
to  the  order  as  beneficiary.   If  be  had  been 
BO  named,  be  could  not  recover  the  beneac, 
for  such  contract  would  have  clearly  been 
ultra  vires.   1  Bac.  Ben.  Soc.  (2d  K<L)  H 
286.  304,  811;  Assurance  Fund      Allen,  1U6 
Ind.  698,  7  N.  B.  317.   It  U  a  rule  of  law 
that  a  corporation,  being  an  artificial  per- 
son, has  only  the  powers  ei^irasaly  con- 
ferred upon  it  or  neceanrily  implied  front 
those  so  conferred.   The  charter  Is  me  law 
of  its  being,  as  well  as  of  its  creation,  and 
power  not  i^ven  may  not  be  raerdsed.  Ap- 
plying the  constitution  and  laws  ot  tbe  or- 
der to  the  benefit  certificate,  it  Is  too  plain 
for  argument  that  the  only  contract  between 
him  and  the  society  is,  ni>on  Its  part,  to  pay 
$2,000  upon  bis  death  to  his  wife,  Mary  J. 
Rose.  Wllklns  is  not  a  member  of  the  or- 
der, nor  a  part  of  the  family  of  a  mem- 
ber, nor  a  dependent  upon  a  member,  and 
•o  Is  not  within  the  spirit  or  the  letter  of 
the  contract,  and  can  take  nothing  under  It 
by  asBlgnm^t   1  Bac.  Bes.  Soc.  |  296.  It 
Is  to  be  noted  that  the  order  of  Knights  of 
Honor  is  created  by  public  law,  of  which 
strangers,  as  well  as  members  of  tbe  order, 
are  bound  to  take  notice,  and  Wllklns  is  to 
be  charged  with  tbe  knowledge  that  the 
benefit  under  this  contract  can  only  be  paid 
to  a  particular  class  of  persons,  to  which 
he  did  not  belong.   1  Bac.  Ben.  Soc  f  304; 
Mor.  Priv.  Corp.  (2d  Ed.)  |  081  et  seq.  The 
assignment  to  Wllkins  of  a  three-fourtbs 
interest  In  the  certificate  by  Rose  and  wife 
was  Inoperative  and  void,  because  It  was  In 
violation  of  the  laws  of  the  order,  of  whicb 
he  was  bound  to  take  notice.   2  Beach,  Priv. 
Corp.  S  421.   The  association  only  agrees  to 
pay  a  benefit  to  a  certain  class  of  persons 
as  tbe  objects  of  Its  charity,  and  it  Is  bound 
only  to  the  terms  of  Its  contract;  and  the 
restriction  of  payment  to  snch  persons  In- 
hered In  the  contract  by  whomsoever  held, 
whether  holding  by  asrignment  or  other- 
wise.  If  the  biU  of  complaint  of  Mr.  Wll- 
klns had  been  adapted  to  the  recovery  of 
the  sums  of  money  paid  by  him  in  t>ehair 
of  Rose  to  keep  the  policy  in  force,  It  Is 
reasonable  to  suppose  that  he  might  recover 
tbe  amount  so  paid,  with  6  per  cent  per 
annum  Interest  thereon.  Harley  v.  Heist 
86  Ind.  196,  44  Am.  Rep.  286.   The  decree 
of  the  court  Is  reversed,  and  the  ease  Is 
rananded,  with  leave  to  complainant  to 
amend  his  bill  if  he  shall  be  so  advised. 
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NIXON  SEAL. 
(SapTeme  Court  of  Mississippi.  Jan.  28,  1901.) 

IKJUNCTI0NS-H0RTaA0B3-DISS0I.im0N— 
C09T8-ATTORNBY'S  FEES. 

Under  Oode  1892.  |  672,  providing  that  5 
pv  cent.  damuM,  for  attorn^' b  fees,  shall  be 
allowed  upon  the  dissolution  of  an  injuDction 
to  stay  a  sale  under  a  deed  of  trust  or  mortgage 
with  poWCT  of  sale,  such  damages  will  be  al- 
lowed whece  tlte  injnnetioD  is  roed  oat  by  the 
admiiilstratrix  of  the  mor^agor. 

Appeal  from  chancery  court,  Harrison  comi- 
ty: N.  C.  Hilt.  ChanoeUor. 

Injunction  by  Mrs.  Mary  N.  Seal  asalnst  B. 
iU  M.  Nixon  to  ^oln  a  sale  tinder  a  deed 
of  trust.  From  a  Jadfnnent  awarding  6  per 
cent,  damages  for  attorney's  fees,  plaintiff 
appeals.  Affirmed. 

Defendant  held  a  deed  of  tmst  on  some 
lands,  executed  by  one  R.  Seal  to  secure  an 
indebtedness  to  her.  The  Indebtedness  was 
not  paid,  and  the  troatee  advertised  the  lands 
for  sale  under  the  deed  of  trust.  Mrs.  Mary 
N.  Seal,  as  administratrix  of  the  estate  of  R. 
Seal,  filed  her  bill  in  chancery,  seeking  to  en- 
join the  sale,  and  a  temporary  Injunction  waa 
granted.  A  motion  made  by  defendant  to 
dlssolTe  this  Injunction  was  overruled  by  the 
lower  court,  and  from  that  decree  defendant 
appealed  to  the  sopreme  court,  where  that  de- 
cree -was  reversed  and  the  cause  remanded, 
and  the  Injunction  was  dissolved,  and  the 
court  below  mB  taiBtmcted  to  dismiss  the  Ull 
and  avrard  damages.  See  27  South.  876.  In 
the  lower  court  m  a  motltm  1^  defendant  to 
award  her  damages,  the  court  awarded  some 
oOier  dmsges,  and  then  awarded  6  pw  cvaX. 
of  the  mortgi^  debt  as  damages  tor  attor^ 
fee;  the  court  being  of  osUdaa  that  the 
question  of  damages  was  controlled  by  sec* 
tkm  612  of  tbe  Code  of  1882.  From  that  de- 
cree Oils  aK>eal  was  taken. 

White  &  Harp»,  for  appellant  Ulller  ft 
Ford,  fbr  appellee. 

OAIiHOON,  J.  We  decline  to  respond  to 
tbe  rery  able  argiuuent  of  conmsel  by  orer* 
mHng  WUUams  t.  Bank,  71  Miss.  868;  le 
South.  288.  That  ease  stands  affirmed. 


BOUSQimn  T.  arrATB  ex  rd.  OLKASON. 
tSapreme  Court  of  Mississippi.  Jan.  2S.  1901.) 

HUNIOZPAXi  CORPORATIONS— MAYOR'S  RIGHT 
TO  VOTB  IN  COUNCIL-ONLT  TO  DE- 
CIDE TIB-^TATUTBS. 
Code.  I  3001.  authorizes  "the  mayor  and 
board  of  aldemjen'*  of  cities  of  a  certain  size 
to  elect  a  police  justice;  and  section  2979  pre- 
Kribes  that  the  mayor  shall  preside  at  all  meet- 
ings of  the  board  of  aldermen,  and.  "in  case 
there  be  an  equal  division,"  shall  give  the  de- 
ciding vote.  Htid,  that  a  mayor  could  not  vote 
for  the  election  of  officers  by  tbe  council,  except 
in  the  case  of  a  tie  vote  in  the  council,  and  an 
dection  of  a  police  justice  wherein  tbe  mayor 
voted  to  make  a  tie.  and  then  voted  again  to 
decide  the  tie  thns  made,  was  illegal. 

Appeal  from  circuit  court,  Harrison  county; 
T.  A.  Wood,  Judge. 


Quo  warranto  by  the  state,  on  rdatlon  of 
T.  H.  Gleason,  against  J.  A.  Bousqoet,  to  de- 
termine the  lenity  of  an  election  of  a  police 
Justice.  From  a  Judgment  in  favor  of  plaliH 
tiff,  defendant  aK>eaIa  Affirmed. 

The  mayor  and  board  of  aldermen  of  the 
town  of  Biloxl  met  In  January.  IfiOl,  and  pro- 
ceeded to  elect  a  poUce  Justice  for  the  town. 
There  were  two  candidates  for  the  office,— 
J.  A.  BoosQuet  and  T.  H.  Gleason.  Five  ald- 
ermen voted  for  Qleason.  and  four  voted  for 
Bonsquet,  and  the  mayor  also  voted  for  Bous- 
quet,  thus  giving  each  candidate  Ave  votes. 
The  mayor  then  voted  again  for  Bousquet,  as 
if  there  bad  been  a  tie  vote,  and  declared  him 
elected,  and  Issued  a  commiKslon  to  him,  and 
be  qualified  and  entered  upon  the  duties  of 
tbe  office.  Thereupon  Gleason  ffled  an  Infor- 
mation in  tbe  nature  of  a  quo  warranto,  set- 
ting op  the  foregoing  facts,  and  praying  Judg- 
ment of  ouster  against  Bousquet.  Defendant 
demurred  to  the  petition,  and  the  demurrer 
was  overruled  and  a  Judgment  of  ouster  was 
rendered  against  him,  and  from  that  Judg- 
ment he  appealed. 

Bowers.  Chafle  ft  McDonald  and  McWillls^ 
ThompsfU  ft  V.  A.  Oriffltli,  for  appellant 
White  ft  Harper  and  Monroe  McGlnrg,  Atty. 
Gen.,  for  appellee. 

WHITFIEU),  C.  J.  It  la  not  necessary 
to  decide  In  this  case  anytung  more  than  the 
right  of  the  mayor  to  TOte  twice,  and  to  vote 
hi  the  election  of  officers.  We  are  clearly  of 
the  opinion,  after  a  careful  analysis  of  the 
statutes  bearing  on  the  question,  that  the 
mayor  of  a  city  which  has  come  under  the  pro- 
visions of  the  Code  of  1892  on  mnnidpalitlea 
can  <HiIy  vote  on  an  election  toe  oflLcera  pro- 
vided for  by  section  2078  when  there  Is  a 
tie  between  tbe  aldermen.  He  Is  not  a  mem- 
ber of  the  board  of  aldermen.  Counsel  well 
say:  **It  is  clear  from  an  examination  of  chap- 
ter 03  of  the  Code  that  tbe  mayor  is  not,  and 
was  never  intended  to  be.  a  member  of  the 
board  of  aldermen.  He  is  not  elected  fnmi 
the  aldermen,  and  is  not  made  a  member  by 
the  statute.  Tbe  affairs  of  the  city  are  ad- 
ministered by  the  'mayor  and  board  of  alder- 
men.* The  mayor  aits  with,  but  Is  not  a  coo- 
stituent  part  of,  the  board  of  aldermen.  He 
has  only  such  powers  in  Joint  meetings  of  the 
mayor  and  board  of  aldermen  aa  are  given 
him  by  the  statute.  Section  2079  of  the  Code 
prescribes  his  duties  and  defines  his  powers 
at  such  meetings,  which  are  (1)  to  preside  at 
an  meetings  of  the  'board  of  aldermen*;  Gi> 
in  case  there  be  an  equal  division,  to  cast  the 
deciding  vote;  (3)  to  veto  any  measure  passed 
by  tbe  'board  of  aldermen.'  It  Is  manifest 
from  this  section  alone  that  he  Is  not  a  mem- 
ber of  the  board.  He  Is  referred  to  as  pre- 
siding over  meetings  of  tbe  'board  of  alder- 
men.* and  voting  in  case  of  an  equal  division 
(from  the  context,  manifestly  meaning  an 
equal  division  of  the  aldermen),  and  vetoing 
measures  passed  by  the  'board  of  aldermen,* 
not  passed  by  the  "mayor  and  board  of  aiders 
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men.*  By  section  29T9  It  Is  also  provided  that 
a  measure  Tetoed  can  be  passed  by  a  two- 
thirds  vote  of  the  'aldermen'  (not  the  'mayor 
and  aldermen');  meaning,  unquestionably,  a 
two-thirds  TOte  of  all  those  present  entitled  to 
Tote.  If  all  the  aldermen  were  present  when 
a  measure  was  vetoed,  would  any  one  con- 
tend that,  If  six  aldermen  Toted  to  pass  such 
measure  over  the  mayor's  veto,  by  voting  with 
the  three  he  could  defeat  the  measure?  By 
section  2986  the  mayor  has  the  right  to  remit 
flues,  etc.,  by  and  with  the  consent  of  the 
aldermra;  meaning,  of  conrse.  as  shown  by 
a  majori^  vote.  Will  It  be  contebded  that 
in  a  body  of  nbn  aldermen  the  mayor  could 
take  four,  and  by  voting  twice  make  a  vote 
of  six  to  five,  and  therein  be  enabled  to  remit 
fines  by  the  consent  of  ft  minority  of  the 
aldermen  voting?  By  section  a  majority 
all  the  aldermen  dected  constitute  a  quo- 
rum to  do  business  and  section  2943  anthor- 
ises  the  aetecUon  of  an  alderman  to  preside 
In  the  mayor's  absence;  so  five  aldermen 
could  meet  and  transact  business,  but  four 
aldermen  and  the  mayor  could  not  If  the 
mayor  and  four  aldermen  bad  absented  tbem- 
■elves  from  the  meeting  at  whldi  this  election 
was  held,  the  five  remaining  aldermen  could 
have  proceeded  to  hold  the  election  and  to 
transact  bnshiess;  but,  If  these  five  aldermen 
had  alnented  themselves,  the  ronalning  four, 
with  the  mayor,  would  have  been  powerless 
either  to  proceed  with  the  election  or  transact 
other  business.  If  four  aldermen  and  the 
mayor  have  six  votes,  why  do  they  not  con- 
stitute the  quorum  to  do  business,  when  five 
aldermen,  with  five  votes,  constttute  a  quo- 
rum? Nor  Is  the  board  even  designated  as 
the  'board  of  mayor  and  aldermen,'  but  the 
statute  inrarlably  uses  the  expression  *mayor 
and  hoard  of  aldermen.'  Thru  by  section 
292S  the  *mayor  and  board  of  aldermen'  are 
authorised  to  pass  ordinances;  by  section 
3005,  the  'mayor  and  board  of  aldermen*  may 
provide  a  municipal  building;  by  section 
3014,  the  'mayor  and  board  of  aldermen'  may 
Issue  brads;  by  section  2002,  the  'mayor  and 
board  of  aldermen'  may  elect  a  tax  collector; 
and  by  section  3001,  a  police  justice;  and  so 
on,— indicating  clearly  that  it  was  never  the 
Intention  of  the  legislature  that  the  mayor 
and  aldermen  should  form  a  board  or.  elector- 
al college,  of  which  the  mayor  and  the  alder- 
men  should  all  be  members.  •  *  •  If 
section  2978,  which  says  these  ofllcers  ^all 
be  elected  by  the  'mayor  and  board  of  alder- 
men,' thereby  gives  the  mayor  a  vote  In  the 
election  of  officers  wben  there  ii  no  tie,  then 
all  the  other  sections  of  the  Code  providing 
for  the  transaction  of  business,  when  the 
same  language  Is  used,  would  give  him,  as  a 
matter  of  course,  the  same  right;  thereby 
vesting  the  mayor  with  the  power  to  vote  In 
passing  measures,  and  then  veto  them,  and 
vote  again  In  vnstatning  bis  veto.  By  section 
2978  the  number  of  aldermoi  In  a  villas  la 
fixed  at  three.  Suppose  the  court  should  hold 
that  the  mayor  haa  a  vote  In  the  tlrst  in- 


stance,  and  then  another  In  case  of  a  tie; 
then  in  all  cases  it  would  require  a  nnanl- 
mous  vote,  and  not  a  two-thirds  vote,  of  the 
aldermen  in  a  village  to  jpasa  any  measure 
without  the  assent  of  the  mayor;  for  if  the 
vote  of  the  aldermen  should  he  divided,  one 
voting  for  and  two  against  the  measure,  the 
m^or,  by  voting  with  tkw  one.  can  make  a 
tie,  and  then  vote  again  and  carry  It,  al- 
though two-thirds  of  the  aldermen  vote 
against  the  measure,  or  he  could  defeat  a 
measure  in  the  same  way.  although  two- 
thirds  of  the  aldermen  should  vote  for  It." 
We  think  these  are  sound  views.  The  mon- 
strous proposition  that  the  mayor  can  vote 
in  such  election  tor  officers,  as  an  alderman,  to 
create  a  tie,  and  then.  In  his  capacity  as  may 
or,  to  break  the  tie,— a  constmction  wbicb 
leads  to  the  most  absurd  results.— cannot  be 
attributed  to  the  legislature.  No  such  con- 
struction is  warranted.  Section  2979  com- 
pletely negatives  it  Since  the  relator  was 
elected,  therefore,  by  the  new  board,  a  major- 
1^  of  the  aldermen  havlt^  voted  for  him.  and 
since,  under  section  3001,  Code  1802,  the  may- 
or and  board  of  aldermen  could  elect  a  police 
Justice  at  any  time,  he  Is  clearly  entitled  to 
the  office.  Wherefore  the  Judgment  of  tbe 
court  below  la  affirmed. 


THORNTON  t.  LUCAS. 

(Supreme  Court  of  Uiasissippi.   Jan.  28,  1901.) 

TRIAL— VERDICT— INDEFINITBNBS3-SUB- 
PLUSAOE. 

In  an  action  on*  a  merchandiae  acconnt 
and  for  a  balance  on  a  lumber  deal,  the  defend- 
ant admitted  the  account,  but  denied  UabilitT' 
on  the  deal.  The  verdict  was,  "We,  the  jar^ 
ors,  find  for  the  defendant.  Defendant  to  pay 
merchandise  account;  plaintiff  to  pay  costs." 
Bdd,  that  the  verdict  was  sufficient  to  support 
a  judgment  for  plaintifiT  for  the  amount  of  the 
account  and  costs,  since,  considered  with  tht 
Issues,  the  intent  of  the  jury  was  clear,  and  the 
finding  as  to  the  costs  was  immaterial,  as  Uiat 
was  a  matter  over  which  the  jury  bad  no  con- 
trol. 

Appeal  from  circuit  conrt,  Harrison  coun- 
ty; T.  A.  Wood,  Judge. 

Action  by  A.  L.  Thornton  against  N.  A.  Lu- 
cas. From  a  Judgment  for  only  part  of  his 
claim,  plaintiff  appeals.  Affirmed. 

Bowers,  Ohaffe  &  McDonald,  for  appellant 
T.  y.  Koland,  for  appellee. 

TSRUAL,  J.  The  an>ellant  sued  Locas  on 
an  open  account  for  $75.40.  928.22  <tf  this 
was  a  balance  on  account  for  gooda.  wares, 
and  m^bandlse  sold  to  Lucas.  The  bal- 
ance of  the  sum  was  baaed  upon  some  al- 
leged lumber  transaction.  In  which  a  liabil- 
ity was  asserted  by  Ibomton  and  denied 
by  Lucas.  Lucas  admitted  the  merchandise 
claim  to  be  correct,  but  strenuoualy  denied 
any  liability  for  the  lumber  account  of 
Thornton.  The  only  question  arises  In  tbe 
case  upon  tbe  action  of  the  court  upon  tfae 
verdict  of  the  Jury.  The  Jury  returned  thU 
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crime  are  principals.  WllUam^  Otw,  12 
Smedet  &  M.  68.  The  verdict  here  vould 
have  been  more  formal  if  It  had  Blmply  found 
the  defendant  gtUIty  as  charged;  Init  the 
clear  meaning  of  the  verdict  is  that  the  de- 
fendant aided  In  the  sale  of  the  whislcy,  and 
BO,  In  the  eye  of  the  law,  be  Is  a  principal  in 
the  commlBsioD  of  Qie  crime  charged.  Cer- 
tainty is  a  substantial  requisite  of  a  verdict, 
bat  that  is  certain  which  may  be  rendered 
certain.  The  evidence  and  all  the  proceed- 
ings in  the  case  may  be  looked  at  in  order 
to  ascertain  the  intention  of  the  Jury,  and, 
when  that  Is  discovered,  it  la  the  duty  of  the 
court  to  give  it  effect.  28  Am.  &  Eng.  Enc. 
Law  (lit  Ed.)  254  et  seq.  We  think  the 
finding  of  the  jury  Is  the  same  as  If  they  bad 
found  the  defendant  guilty  as  a  principal  In 
the  second  degree,  and  as,  In  misdemeantxa, 
there  are  no  distinctions  of  d^rees,  the  yet- 
diet  la  substantially  good  for  the  whole  crime 
charged.  In  Thornton  v.  Lncaa  (this  term) 
29  South.  400.  we  held  that  a  verdict  unln- 
t^lglble  of  Itself  should  be  Interpreted  In 
the  light  of  the  issues  and  evidence  In  the 
case,  and  if  therefrom  its  meaning  is  nuiDl- 
fest  a  Judgment  should  be  entered  in  acccHrd- 
ance  with  the  manifest  intention  of  the  Jury. 
Affirmed. 


HARRIS  et  aL  T.  OITY  OF  WATBR 
7ALLET.  • 

(Boprema  ODnrt  Of  ICIisisalppl.  Feb.  1901.) 

MUIilCIPAL  CORPORATtONS-OOTSRNinBNTAL 

POWHR8. 

When  a  dtv  electa  to  come  ander  the  oper- 
ation of  Code  1692,  c.  08.  regalatloff  the  incor- 
poration of  mnnicipalltiee,  and  defining  their 
powers,  all  power  under  Its  orif^nal  charter,  ex- 
cept as  kept  alive  by  the  provisions  of  said 
chapter,  are  annulled,  and  thereafter  the  d^'s 
antnority  la  Iloiitect  by  tliat  chapter. 

Appeal  from  circuit  court,  Yalobnataa  conn* 
ty;  Z.  M.  Stephena,  Judge. 

Action  by  the  city  of  Water  Valley  against 
Gid  Harris  and  othws.  From  ■  Judgment  fmr 
plaintiff,  defendants  appeaL  Reversed. 

WU«m  &  Brewer,  for  ^iprtlantB.  Klm- 
mms  ft  Elmmons,  for  appellee. 


verdict:  *^e,  the  Jurws,  find  for  the  de- 
fendant Defendant  to  pay  merchandise  ao- 
eoimt;  plaintiff  to  pay  costs."  The  Infor- 
mality of  the  verdict  was  overlooked  by  the 
counsel  and  by  the  court  nntU  the  Jary  bad 
been  discharged  and  had  dispersed.  The 
court  thereupon  directed  the  clerk  to  enter 
up  a  Judgment  for  plaintiff  for  129.22  and 
costs  of  suit,  and  this  Judgment  was  accord- 
ingly entered,  over  the  objection  of  pUlntiff, 
and  from  that  action  of  the  court  he  ai^eals. 

28  Am.  ft  Bug.  Enc.  Law  aet  Bd.)  p.  4404, 
saya:  *7he  fonn  of  the  verdict  seems  to  be 
immaterial,  lo  the  intmtitm  of  the  Jury  is 
snfflctoitly  apparent  Irr^laritles  of  ex- 
pression and  technical  inaccuracies  will  alike 
be  disregarded  If  the  verdict  notwitiistand- 
ing  these  defects.  Is  intelligible."  It  Is  ap- 
parent ve  think,  what  the  Jury  meant 
The  real  contest  and  the  only  contest,  made 
by  tbe  evidence.  Is  over  the  portion  of  the 
account  relating  to  the  lumber  truisactlon, 
and  as  to  that  the  Jury  found  for  the  de- 
fendant The  defendant  did  not  dispute  the 
merchandise  account  of  ^e  plaintiff,  and 
as  to  that  Its  finding  was  for  the  ^ilalntiff. 
The  finding  as  to  the  costs  is  Imniaterlal 
according  to  the  rule,  "Utile  per  inutile  non 
vltlatur,"  Tbe  meaning  of  the  Jury  Is  made 
dear  when  viewed  in  the  light  of  the  undis- 
puted evidence,  and  supports  tbe  Judgment 
entered  by  the  court  Affirmed. 


JOHNS  V.  STATB. 
(Supreme  Conrt  of  Mississippi.   Feb.  11,  1901.) 

CRIMINAL  LAW— VERDICT— SDFFICIENCT— 
ILLEGAL  BALE  OF  LIQUOR. 

On  a  prosecatlon  for  Belling  Bpirltaous  liq- 
uor without  a  license,  a  verdict  that  defendant 
was  "guilty  of  aiding  selling  whisky"  was  suffi- 
dent  to  sustain  Judgment,  the  meaning  of  the 
verdict  being  clear. 

Appeal  from  circuit  court  Chickasaw  coun- 
ty; B.  O.  Sykes,  Judge. 

Tom  Johns  was  convicted  of  selling  qtlrlt- 
nous  liquors  without  a  license,  and  appeals. 
Affirmed. 

Buchanan  ft  Orr,  for  appellant  Monroe 
M cGluig,  Att7-  Oen.,  for  Uie  State. 

TERRAL.  J.  The  aniellant  was  indicted 
in  the  drcult  court  of  OUckaaaw  county. 
First  district  foe  tba  sale  of  vinous  and  qdr- 
ItnoQs  liquors  without  license.  The  court  In- 
structed the  jury  that  If  tbey  bdleved  from 
the  evidence,  beyond  all  reasonable  doubt 
that  flie  defendant  sold  the  whisky  as  char- 
ged, or  In  any  way  aided  and  abetted  in  mak- 
ing the  sale,  they  should  convict;  whereupm 
the  JuiT  returned  this  verdict:  **We,  the 
Jury,  find  the  defendant  guilty  of  aiding  sell- 
ing whisky."  It  la  urged  that  the  verdict  la 
Insuffldent  to  support  a  Judgment  At  com- 
mon law  there  are  no  accessoites  w  distlne- 
tlon  of  principals  In  mlsdenoeanon,  but  all 
who  aid  and  Incite  in  tbfi  oommlsslfn  of  the 
28  80.-^ 


TERRAL,  J.  The  appellants  Harris  and 
White  were  ^raseeuted  In  March,  1901^  for 
selling  by  retail  within  the  cAtf  of  Water  Val* 
ley  fresh  meats,  mutton,  beef,  and  pork,  etc., 
without  a  license  from  the  tUty.  They  had  a 
state  license  for  carrying  on  a  meat  market 
which,  in  the  city  of  Water  Valley,  a  city  of 
less  than  6,000  Inhabitants.  Is  fixed  at  fS.  and 
they  offered  the  city  authorltlee  f2.00  for  a 
dty  Ucense,  which  latter  sum  the  city  refused 
to  receive,  but  demanded  |ao  licoise  fee. 
That  city,  previous  to  the  ademption  of  the  An* 
notated  Code,  exercised  Its  prerogatives  un- 
Aer  a  charter  which  authorised  it  to  fix  at  Its 
discretion  the  amount  of  the  license  to  be 
paid  for  selling  freiOi  mests  within  the  dty; 
and  in  Porter  v.  Olty  of  Water  VaU^,  70  i 
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1088.  BM,  13  SouQl  828.  It  18  held  tbat  a 
Ucenie  fee  like  tbe  one  In.  question  was  a  vidr 
Id  exerdae  of  munldpsl  anttiorlty.  Bat  shue 
tbe  adoption  of  chapter  93,  on  mnnldpaUtles, 
of  the  Code  of  1892,  tbe  city  of  Water  VaUey 
has  elected  to  come  under  the  prorlslons 
thereof)  and,  lis  prorlsloiui  the  old  charter 
of  the  city  Is  annnlled,  and  Portv  t.  CUty  at 
Watm-  Valley  is  Inapplicable.  Under  the 
privilege  license  law  In  force  in  1800,  meat 
markets  are  Ucenaed  by  tbe  state  to  be  om- 
dncted  In  cities  of  less  than  5,000  Inhabitants 
at  a  fee  of  Vil  bh^  municipalities,  nnder  sec- 
tton  2072,  can  only  levy  tot  the  dty  license  a 
fee  not  erceedlng  one-half  of  tbe  state  license 
tax.  When  the  dty  of  Water  Valley  came 
under  the  operation  of  chspt^  M  of  the  Code 
of  1802,  all  of  power  mider  Its  original  char- 
ter, exoept  as  kept  alire  by  the  prorislons  of 
that  chapter,  was  annoUed.  and  after  socb 
time  Its  aathority  Is  limited  by  that  chapter. 
Town  Qt  Greenwood  r.  Delta  Bank,  76  Miss. 
102,  21  South.  747;  City  of  Bllozl  t.  Barries 
(decided  at  this  term)  20  South.  460.  The 
lodgment  of  the  drcnit  court  Is  reversed,  and 
the  case  Is  remanded. 


ADAMS,  State  Bevenoe  Agent,  v.  BANK  OF 

OXFOBD. 

(Sapretne  Ooart  of  Mississippi.  Jan.  28,  1001.) 
TAXATION— UNIPORMrrr. 
Laws  1890,  pp.  8,  9,  prohibiting  dtles  and 
tovns  from  levfiQfc  or  collecting  an?  tax  on 
bonks  larger  than  75  per  cent  of  the  Btate  tax, 
appIyiDK  to  all  property  of  tbe  same  class,  are 
not  in  violation  of  Const.  1860,  art  12,  1  20,  re- 
qniring  taxes  to  be  uniform. 

Appeal  from  drcult  court.  ZAfayette  coun- 
ty; Z.  M.  Stephens,  Judge. 

Action  by  Wirt  Adams,  state  revenue  agKit, 
against  the  Bank  of  Oxford,  to  collect  certain 
taxes.  Prom  a  Judgment  in  favw  of  defend- 
ant, plaintiff  appealB.  Affirmed. 

Mayes  ft  Harris,  for  appellant.  James 
Stone,  KImbrough  ft  Klmbrot^h,  and  Green 
&  Green,  for  appellee. 

WELI^  Special  Judge.    This  mlt  was 

bronght  by  the  state  revenue  agent,  In  the  dr- 
cult  court  of  Lafayette  county,  to  recover  cer- 
tain balances  of  municipal  taxes  claimed  to 
be  due  by  the  Bank  of  Oxford,  for  tbe  yean 
1880  snd  1891,  to  the  dty  of  Oxford.  The 
Bank  of  Oxford  paid  municipal  taxes  In  1890 
snd  1881  to  an  amonnt  egnal  to  76  per  cent, 
of  the  state  tax.  It  paid  mtmlclpal  taxes 
for  those  years  In  acoordance  with  tbe  pro- 
vision of  the  act  of  the  legislature  of  1800. 
The  efCort  In  this  case  Is  to  have  the  act  of 
the  legislature  of  1880  (Laws  1890>  PP*  8.  9) 
declared  to  be  In  conflict  with  section  20,  art 
12,  ot  the  constitution  of  1868,  and  therefore 
void.  In  the  case  of  AiUms  v.  Bank.  75  Miss. 
701,  23  Sooth.  306,  this  court  dedded  that  a 
slsBllar  act  of  the  legislature,  passed  in  18M, 
was  Tiiriatlve  i>t  section  112,  Const  1880,  and 


was  anil  and  void.  Ocmnsel  f«r  appellant 
reUes  upon  the  opinion  In  tbat  case;  and  we 
are  uked  to  give  tbe  vtewa  therein  expressed 
a  retroactive  efEect,  and  to  dedare  the  act 
of  the  leglslatore  of  1890  veld  undtt  the 
'Quality  and  uniformity  danae"  of  the  con- 
atltatlon  of  1869.  We  adhere  to  the  dedsloa 
of  the  court  In  the  esse  of  Adama  v.  Bank.  75 
Miss.  701,  28  South.  39S.  beUevlng  It  to  be 
right  upon  prindj^e  and  snthorlty;  but  we 
dedlne  to  give  It  any  retroactive  effect  so  aa 
to  make  the  views  therein  expressed  apply  to 
actions  arising  under  laws  which  were  passed 
ptiOT  to  the  adopttott  of  sectlan  112,  Const 
leeo.  Tbe  ^'uniformity  and  equality"  danae 
of  the  eomBmutlon  vC  1868  has  beoi  the  sub- 
ject of  repeated  judicial  Interpretation.  In  a 
line  of  dedsl<»s  banning  with  Dally  v. 
Swope,  47  Miss.  367,  Indudlng  Vassar  v. 
George,  Id.  713,  Mississippi  MIUs  v.  Cook,  S6 
Uias.  40^  Bank  v.  Worrdl,  87  Miss.  47,  7 
Seutfa.  219,  and  other  cases,  the  court  bad 
gradually  come  to  a  judicial  expresolou  of  tbe 
view  that  "the  subjects  ot  taxation  may  be 
dasBlfled  at  tbe  discretion  of  the  legislature, 
and.  If  all  of  the  same  daas  are  taxed  alike, 
thwe  18  no  violation  of  tbe  equality  and  uni- 
formity required  by  the  constitution."  Tbt 
eondnalon  of  the  court  jannounced  in  these 
cases  was  accepted  and  uniformly  acted  upon 
prior  to  tbe  adoption  of  tbe  constitution  of 
1890.  It  was  with  the  light  of  the  judicial 
Interpretation  announced  la  these  cases  be- 
fore It  that  the  conatltutlonal  omventlon  (tf 
1890  adopted  sectitm  112;  which  provides 
that  property  Aall  be  assessed  for  taxes  at 
Its  true  value.   Construing  this  In  some  re- 
spects new  section  of  our  organic  law, 'this 
court,  In  the  case  of  Adams  v.  Bank,  supra, 
declared  that  the  act  of  tbe  legislatore  of 
3894  was  void;  but  where.  In  matters  stat- 
utory c<m8lmctlon,  rights  have  been  vested 
In  traneactionB  under  the  law,  as  settled  1^ 
former  decisions  of  this  court  they  will  not 
be  disturbed  by  departing  from  sndi  ded- 
dons,  except  In  ease  of  clear  necesdty  and 
positive  oonvlctltm  of  error,  or  where  tbe  de- 
cisions contravene  some  fundamental  rule  of 
public  policy.   It  may  be  otnerved  that  In 
the  cases  of  Hnnfley  v.  Bank,  09  Miss.  668,  13 
South.  832,  and  Alexander  v.  Thomas,  70 
Miss.  617.  12  South.  708,  the  validity  of  the 
act  In  questltm  has  been     this  court  upheld. 
It  follows  from  the  views  above  that  tbe 
Jndgmwt  of  the  court  below  moat  be  af- 
firmed. 


BONNBB  V.  WHITB. 
(Saprems  Court  of  MisdidppL  11, 1901.) 

VSRIPIBD  ACCOUNT— COUNTER  AFFIDAVIT 
INSUFFICIENCY  —  AFFIRUATIVB  DBFBNSJB  — 
ABSBNCB-PBRBHPTORT  INSTRUOTIOH-^O- 
PRIETT. 

1.  Code,  i  1801,  provides  tbat  an  affidavit 
tbat  an  account  sued  on  is  correct  and  due  shall 
entitle  plaintiff  to  judcmpnt,  unless  defendaat 
shall  file  a  counter  aCBdavit  that  tbe  account 
Is  not  osrccct,  sad  specifying  wberdn  it  ii|hi' 


l^ifylng  wberdn  it  ii|Ui- 
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eonrect.  HeUt,  that  a  document  filed  I17  de- 
fendjmt,  stating  itema  of  account  apparently 
constitnting  a  Bet-ofl,  to  which  is  appended  the 
jarat  of  the  Justice,  la  not  a  coanter  affidavit, 
within  section  1801,  entitling  defendant  to  im- 
peach plaintiff's  verified  account. 

2.  where  no  counter  affidavit  denying  the 
correctnesa  of  plaintiffs  sworn  account  is  filed 
by  defendant,  and  defendant  falls  to  offer  any 
evidence  supporting  an^  affirmative  defense,  it 
is  a  sufficient  sutwUsBion  of  the  case  to  the 
jury  to  peremptorily  instruct  them  to  find  for 
plaintlte. 

Appeal  from  drcult  court,  Jonea  county; 
John  B.  Enochs,  Judge. 

Action  on  an  account  by  E.  A.  White 
against  William  Bonner.  From  a  judgment 
In  favor  of  plalntlfF  rendered  on  plaintlCF'i 
appeal  from  justice's  court,  defendant  ap- 
peals. AfSrmed. 

Stmte  Deavers,  for  appellant  Shannon  & 
Street,  for  appellee. 

CALHOON,  J.  This  U  a  eoDtrorergy  over 
what  Is  the  proper  procedure  under  Code,  | 
1801,  providing  that  an  affidavit  that  an  ac- 
count Bued  on  Is  "correct  and  due"  shall  "en- 
title the  plaintiff  to  judgment"  unless  there 
be  a  counter  affidavit  that  It  is  not  correct 
etc.,  as  applied  to  the  facts  of  this  particular 
case.  These  facts,  precisely  stated,  are  that 
White  sued  Bonner  Id  the  court  of  a  justice 
of  the  peace  oa  an  account  duly  sworn  to  in 
conformity  with  that  section.  On  the  23d 
ot  September,  1899,  the  case  was  called  for 
trial  In  that  court,  and  judgment  given  fw 
BoDner  on  White's  confession;  and  White, 
the  plalntiCF,  appealed  to  die  drcult  court 
Tben  appears  amonc  the  papers  a  stray 
document  in  exactly  these  words: 

"Dr.  K.  A.  VUta 

For  MTTloss  rondered  In  UBS  and  J8BB   ^,Jtm  00 

Cull  paid  U  Vci«baxfr.«.«.»...».»»..«m  00 

1  check  ^  — .  85  00     100  00 

BBlano6...».  ^.,^^„.„„„„„„..^  ^...9  a  00 

"Sworn  to  and  jatscrlbed  betore  me  tbla  ZSrd  of  Seo- 
tember.  1W9. 

"  LSigned]  D.  Fe^MD,  J.  P." 

We  assnme  this  was  designed  as  a  set- 
off, though  it  is  not  clear  what  It  means.  It 
does  not  show  to  whom  White  owed  the  num- 
ey,  nor  how  it  is  titiat  the  debit  Is  not  a  total 
of  1235,  Instead  of  a  balance  of  (25;  and  it 
does  not  conform.  In  the  affidavit,  to  Code, 
I  ISOl.  Nerertbeless  this  document  was 
am<Hig  the  papers  In  the  cause  In  the  circuit 
court  and  might,  we  resume,  have  been  es- 
tabllghed  as  a  set-off  there  by  proper  evi- 
dence^ But  it  is  very  clear  that  it  was  no 
counter  affidavit  and  it  did  not  deny  the  cor- 
rectness of  the  plaintiff's  account 

In  this  situation  of  affairs  the  case  was 
called  foe  trial  de  novo  on  the  appeal  in  the 
circuit  court;  and  the  plaintiff,  White,  in- 
troduced to  the  jury  his  sworn  account  and 
rested,  offering  no  other  evidence  whatever, 
ftnd  at  once  moved  for  Jw^^ent  tar  the 
amount  of  bis  demand  because  there  vras  no 
counter  affidavit  on  file,  as,  clearly,  tiiere  was 
naae.  Tberenpom.  and  before  the  court  acted 
cm  this  motion.  Bonner's  counsel  asked  if  M 


would  be  allowed  to  introduce  evidence,  and 
the  court  responded  that  he  would  not  be 
permitted  to  offer  evidence  contradicting  the 
B^unt  sued  on,  and  the  counsel  then  asked 
If  he  would  be  permitted  to  go  to  the  Jury, 
and  the  court  BBid  he  might  go  to  the  jury, 
but  it  would  be  instructed  to  find  for  the 
plaintiff;  and,  counsel  saying  nothing  fur- 
ther, the  court  did  so  instruct  and  the  ver- 
dict and  judgment  were  according  to  the  in- 
struction. Then  the  counsel  made  a  motion 
for  a  new  trial  on  the  grounds:  (1)  Because 
of  sustaining  the  motion  for  a  judgment  "on 
a  sworn  account  when  a  counter  affidavit  was 
on  file";  <2)  error  in  "refusing  to  submit  the 
case  to  the  jury  and  permit  defendant  to  In- 
troduce wltuessea"  On  this  motion  "the 
court  requested  defendant  to  make  affidavit 
to  any  matter  of  affirmative  evidence  which 
he  m^ht  wish  to  introduce  not  Tlenying  the 
original  correctness  of  the  plaintiff's  account 
and,  If  the  court  thought  It  of  merit,  it  would 
grant  a  new  trial."  The  defendant  declined 
this  snggestion.  and  the  motion  was  over- 
ruled. 

Counsel  contends  here  that  there  was  an 
affidavit  of  defendant  on  Qle,  and  that  the 
court  was  required  to  take  judicial  cognt- 
zahce  of  It  and  that  even  without  affidavit, 
he  was  entitled  to  go  to  the  jury.  We  think 
it  manifest  there  was  no  affidavit  denying 
the  correctness  of  plaintiff's  sworn  account, 
or  specifying  wherein  It  was  incorrect,  as 
the  statute  requires;  and  we  think  Coppock 
V.  Smith,  M  Miss.  610;  Trice  v.  Jones,  62 
Miss.  138;  X>unlap  v.  Clay,  65  Miss.  454,  4 
South.  118;  and  Brooks  v.  Snead,  50  Miss. 
416.— have  no  relevancy.  But  suppose  it  was 
all  right;  the  defendant  was  represented  by 
counsel,  who  might  or  might  not  uae  it  as  he 
saw  fit  and  he  should  have  bronght  It  to  the 
attention  of  the  court  in  the  colloquy.  On  the 
contrary,  he  was  silent  then,  and  silent  la 
the  colloquy  on  his  motion  for  a  new  trial, 
and  nowhere  in  the  record  is  there  a  hint 
that  be  had  in  fact  any  valid  defense.  The 
case  of  Belnhardt  v.  Carter,  49  Miss.  81S,  and 
Aaron  v.  Podesta,  60  Miss.  82,  do  not  apply, 
because  there  the  court  ratered  a  judgment 
witliout  jury.  Here  it  put  the  case  to  the 
jury,  and.  without  some  offer  to  Introdnoe 
evidence  In  avoidance,  or  In  support  of  some 
set-(^,  the  court  was  bound  to  give  the  per- 
emptory charge.  It  Is  not  to  be  doubted,  be- 
cause plain  from  the  language  of  the  presid- 
ing judge  below,  Oiat  defendant  would  have 
had  every  opportunity  to  show  any  defenm 
he  hod,  not  In  contradiction  of  the  correct- 
ness of  the  account  sued  on.  Affirmed. 


'  8INTES  V.  BARBER. 
(Supreme  Court  of  Mississippi.   Feb.  4,  1901.) 

EJECTMENT  —  JUDGMENT  —  ENFORCEMENT- 
INJUNCTION  TO  RESTRAIN  —  TAX  DEED  — 
FAILURE    TO  RECORD— ADMISSIBILITY  IN 

EVIDENCE. 

1.  S.  obtained  a  Judgment  against  B.  in  eject- 
meht  in  which  S.  had  asserted  title  xmd^r  a  taj  . 
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•deed  which  waa  not  recorded  within  the  time 
required  by  statute,  ducinp  which  time  B.  pur- 
■diased  the  property  without  notice  of  the  tax 
•deed.  Subsequently  B.  sued  to  enjoin  the  en- 
'forcement  of  the  judgment  on  the  ground  that 
■the  tax  deed  was  inoperative,  and  that  there- 
fore be  bad  an  eqnitable  defenae  to  the  action 
4n  ejectment,  wben  commenced.  Held,  tbat  the 
-action  could  not  be  maintained,  since  B.  could 
Jiave  protected  himself  by  objecting  to  the  in- 
troduction of  the  tax  deed  in  evidence  in  the 
ejectment  suit. 

2.  Code  18U2,  fi  3823.  provides  that  the  col- 
lector sball  file  all  conveyances  of  land  sold 
(or  state  and  county  taxes  in  the  office  of  the 
elerk  of  the  chancery  court,  there  to  remain  for 
two  years  from  the  day  of  the  salejunless  the 
land  be  sooner  redeemed;  section  3U22  declares 
that  deeds  to  purchasers  for  land  sold  for  city 
taxes  shall  be  filed  with  the  municipal  clerk, 
and  there  remain  subject  to  redemption  for 
the  same  length  of  time  and  in  the  same  man- 
ner as  prescribed  for  the  redemption  of  land 
sold  for  state  and  county  taxes;  and  section 
2458  provldM  that  all  conveyances  of  real  prop- 
erty shall  take  effect,  as  to  bona  fide  purchas- 
ers, only  from  the  time  they  are  delivered  to 
the  cleriE  to  be  recorded.  Held,  that  a  tax 
deed  for  city  taxes  which  was  not  recorded 
within  two  years  after  ita  execution  was  not 
admissible  in  ejectment  to  prove  title,  as  against 
an  innocent  purchaser  without  notice. 

Appeal  from  chancery  court,  Harrison 
county;  N.  C.  Hill,  Chancellor. 

Action  by  E.  M.  Barber  against  Gabviel 
Slntes.  From  a  decree  OTemiling  a  demur- 
rer  to  the  bill,  defendant  appeals.  Reversed. 

White  &  Harper  and  Harper  &  Potter,  for 
pellant   T.  M.  Miller,  for  appellee. 

-CALHOON.  J.  Mr.  Barber  sought.  In  chan- 
'Cery,  to  eojolu  executlm  of  a  judgmoit  In 
ejectment  recovered  by  Mr.  Slntes  against 
him,  on  the  ground  that  he  had,  wben  the 
acUon  of  ejectment  was  brought  and  tried,  an 
■equitable  defease;  and,  equitable  defenses 
being  inadmissible  In  such  cases,  he  claimed 
■the  right  after  Judgment  to  Invoke  chancery 
jurisdiction,  and  did  do  so  successfully  below. 
-We  do  not  now  decide  whether  or  not  resort 
tmay  be  had  to  chancery  after  Judgment  in 
•CiJectment  In  any  case  merely  because  of  an 
•equitable  defense.  In  view  of  Code  1802,  Sg 
1077.  1078,  making  Judgment  in  such  actions 
«<mdu8lTe,  and  providing  that  it  may  be  re- 
corded as  a  deed  may  be.  His  spedflo 
grounds  of  equity,  as  charged  In  his  bill,  are 
that  Slntes  bought  the  land  July  1,  1895,  at 
a  tax  sale  made  by  the  pr<H>er  officer  of  the 
city  of  Blloxl,  and  that  day  got  a  deed  for  It, 
wbidi  deed  he  says  was  void  because  of  a  pat- 
ent ambignltr,  and  that  he  did  not  file  the 
deed  for  record  for  more  than  two  years  aft- 
er the  date  of  his  tax  deed.  Mr.  Barber 
avers  tiiat  that  deed  was  "inoperative  and 
-void  until  It  was  filed  for  record,"  and  that 
In  the  meantime,  between  July  1,  1886,  and 
July  5,  1807,  when  Slntes  filed  bis-  deed  for 
record,  the  original  owner,  one  A.  Montrosa, 
conveyed  the  land  to  one  P.  J.  Montroes,  who 
«n  the  same  day  conveyed  It  to  one  Schuyler, 
who  on  that  same  day  conveyed  It  to  Mr. 
Barber,  who  was  without  any  notice  of  the 
tax  aiUe.  Of  course,  any  contentltm  that  an 


equity  arose,  to  enjoin  a  Judgment  in  eject- 
ment, out  of  the  fact  that  the  tax  deed  to 
Slntes  was  void  Cor  patent  ambiguity,  is  ab- 
surd, as  all  Mr.  Barber  had  to  do  was  to  ob- 
ject to  ita  Introduction  In  evidence  for  that 
reason.  But  really  this  point  does  not  seem 
to  be  Insisted  on  In  argument.  The  actu;il 
contention  is  that  Code  1802,  fi  3022,  which 
provides  that  city  tax  deeds  shall  bo  "filed 
with  the  municipal  clerk,  and  there  remain 
subject  to  redemption  for  the  same  length  of 
time,  and  in  the  same  manner  as  prescribed 
for'tbe  redemption  of  lands  sold  for  state 
and  county  taxes,"  does  not  ^>e<dfically  pro- 
Tide  that  a  failure  to  file  shall  avoid  the  deed; 
and  It  Is  said  that  section  refers  to  Code  1S02, 
(  3818,  which  requires  the  county  tax  collect- 
or to  file  "a  list  of  lands  sold  to  individuals 
with  the  clerk  of  the  chancery  court,"  but 
further  provides  tbat  "a  failure  to  make  re- 
turn or  record  the  list  shall  not  affect  title." 
Section  3022  does- not  In  terms  refer  to  sec- 
tion 8818,  but  to  sections  3811  to  3815  and 
section  38:23.  Sections  3811  to  3813  have  no 
sort  of  pertinency  to  the  precise  question  in 
hand.  Section  3818,  requiring  the  tax  col- 
lector to  file  a  list  of  lands  sold  to  Individuals 
with  the  chancery  clerk,  as  he  is  required  to 
do  with  the  list  of  lands  sold  to  the  state,  for 
record,  and  provldmg  that  a  failure  to  make 
return  or  record  the  list  shall  not  affect  title, 
we  think  In  no  way  affects  the  section  3022 
of  the  municipal  chapter  of  the  Code,  or  sec- 
tion 3823  in  the  revenue  chapter  for  state 
and  coimty.  The  requirement  of  filing  the 
deeds  to  purchasers  at  tax  sale  in  the  one 
case  with  the  municipal  deric,  and  in  the 
other  with  the  chancery  derk,  to  remain  two 
years,  subject  to  redempti«i  within  that 
time,  we  regard  as  vital  In  considering  the 
question  before  us;  and  we  have  no  diffi- 
culty In  holding  that  the  i^esentatlon  of  a 
deed  not  so  filed  In  an  action  of  ejectment 
could  be  objected  to,  and  that  the  objection 
should  be  promptly  sustained,  because  of  the 
mandatory  requirement  of  sections  3022  and 
3823,  and  also  because  of  section  2458,  giv- 
ing effect  to  conveyances  of  land,  as  to  bu1>- 
sequent  purchases  for  value  without  no- 
tice, only  from  the  time  of  ddlvery  to  the 
clerk  for  record.  The  decree  overruling  the 
demurrer  to  the  bill  is  reversed,  the  same 
Is  sustained,  and  the  bill  dismissed. 


MITOHELL  et  al.  t.  9TATBL 

(Supreme  Court  of  Florida.    Sept  25.  1000.) 

CRIMINAL  LAW— APPBLLATB  PRACTICE— FAIL- 
URE TO  FllX  BRIEFS— DISMISSAL. 

When  the  appellate  court  reaches  a  crim- 
inal cause  In  Its  regular  order  upon  the  docket 
for  final  adjudication,  and  finds  that  no  brieft 
have  been  filed  by  either  the  plaintiff  in  error 
or  the  defendant  in  error,  as  provided  for  br 
rale  21  of  the  supreme  court  (21  South,  vi), 
the  writ  of  error  will  be  dismissed. 
(Syllabos  by  the  Court) 

Error  to  criminal  court  of  xeeord,  Dnrtl 
I  county;  John  L.  Dn^ctt,  Jnd^ 
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Wllllain  Mitchell  and  AJithony  Mlms  were 
conTlcted  of  crime,  and  bring  error.  DIb- 
mlaeed. 

Gea  U.  Walker,  for  plaintiffs  In  error. 

PER  CURIAM.  The  writ  of  error  In  this 
ease  was  issued' to  the  criminal  conrt  of  rec- 
ord for  Duval  toiinty  on  the  Uth  day  of  June, 
1900,  returnable  to  the  13th  iay  ot  July,  1900. 
the  traoBcrlpt  of  record  having  been  filed 
here  on  August  IS,  1900,  with  asa^ment  <tf 
errors. 

Role  21  of  the  rules  of  practice  for  the  con- 
duct of  causes  in  this  court  provides  that  In 
criminal  causes  the  briefs  of  the  plaintlfT  in 
error  shall  be  filed  within  10  days  after  the 
return  day  of  the  writ  of  error.  21  South,  vi. 
Although  more  than  70  days  have  passed 
since  the  return  day  of  the  writ  of  error,  no 
briefs  or  other  presentation  of  the  errors 
assigned  have  been  filed  or  made,  either  In 
behalf  of  the  plaintiffs  In  error  or  the  defend- 
ant In  error;  and,  the  court  having  reached 
the  cause  for  final  determination  In  its  regu- 
lar order  on  the  docket  the  writ  of  error 
therein  Is  tbeceton  dismissed. 


GAINET  V.  STATa 
(Supreme  Court  of  Florida.    July  11,  1900.) 
HABEAS  CORPUS— BAIL  IN  HOMICIDE. 
Section  9  of  the  declaration  of  rights  in 
the  Florida  coostitotion  of  1885  provides  that 
"■11  persons  shall  be  baii&ble  by  sufficient  sure- 
ties, except  for  capital  offenses,  where  theproof 
is  evident  or  the  preanmption  great"  Where, 
in  s  proceediog  by  habeas  corpus  brought  by 
a  party  charged  with  murder  in  the  firat  degree 
to  test  bis  right  to  ball,  it  appears  from  the  ev- 
idence ttiat  there  is  only  a  '^'probability"  of  the 
guilt  of  the  accused,  he  is  entitled  to  bail. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Baker  county;  Rhy- 
don  If.  Call,  Judge. 

Application  by  Isaac  Galney  for  a  writ  of 
hal>eaB  corpus.  Writ  deniedi.  and  petitioner 
brings  error.  Re^rsed. 

Geo.  r.  Walker,  L.  B.  Wade,  and  B.  D. 
Biers,  for  piaintlff^'  In  error.  William  B. 
t^mar,  Atty.  Gen.,  for  tbe  State. 

PERCITRIAM.  The  plaintiff  In  error,  being 
In  custody  under  an  Indictment  found  by  the 
grand  Jury  of  Baker  county,  charging  him 
with  morder  In  the  first  degree,  sued  out  a 
writ  of  babeas  corpus  from  tbe  circuit  court 
for  the  purpose  of  testing  his  right  to  bail. 
After  hearing  the  evidence  for  the  state  and 
for  the  defense,  the  circuit  judge  entered 
the  following  Judgment:  "Be  it  remember- 
ed that  on  this  11th  day  of  May,  A.  D.  1900, 
In  obedience  to  tbe  writ  of  habeas  corpus 
beretofore  allowed  by  me  as  Judge  of  said 
circuit  court  in  this  behalf,  U.  C.  Hemdon, 
sheriff,  to  whom  said  writ  was  directed,  ap- 
pearrd  before  me  at  the  court  house  in  Jack- 
sonville, Duval  county,  Florida,  having  with 
him  the  body  of  the  snid  Isaac  Galney,  to- 
gether with  the  said  writ  and  his  return  as 


such  sheriff  thereon;  and  thereupon  the  al- 
legations and  proofs  of  said  Isaac  Galney. 
defendant  and  the  said  state  of  Florida, 
plaintiff,  In  said  above-mratloned  cause, 
wherein  said  Isaac  Galney  is  indicted  for 
murder,  having  been  heard  and  fully  under- 
stood; and  It  appearing  that  said  Isaac 
Galney,  at  tbe  time  of  the  issuance  of  said 
writ,  was  lawfully  detained  by  said  V.  C. 
Hemdon  as  sheriff  of  said  county  of  Baker 
by  process  in  due  form  issued  under  said 
indictment  In  said  circuit  court,  chatting 
said  Isaac  Galney  with  the  murder  of  one 
Jeff  Knabb;  and  It  further  appearing  that 
said  defendant  la  not  entitled  to  bail,  uid 
ought  not  to  be  discharged,  but  ought  to  be 
remanded  to  the  custody  of  said  sheriff  and 
to  the  Jail  of  said  county  of  Baker,  for  the 
reason  that,  iti  my  opinion,  he  is  probably 
guilty  of  said  charge  of  said  murder,— It  is- 
therefore  considered  and  ordered  by  the- 
court  that  tbe  said  Isaac  Galney  be  remands 
ed  to  the  custody  of  said  U.  C.  Hemdon,. 
sheriff  of  said  county  of  Baker,  to  be  held: 
and  detained  by  him  In  the  Jail  of  said  coun- 
ty until  further  order  of  said  court"  To<tiil» 
Judgment  tbe  said  Oalney  snea  out  wilt  of 
error  to  this  court 

We  conclude  from  the  recitations  of  tbe 
circuit  Judge  in  the  Judgment  entered  that 
the  proofs  admitted  established  only-  » 
"probablUty"  of  the  guilt  of  the  accused: 
Conceding  to  this  finding  the  weight  dna-  it 
from  this  court  we  see  nothing  In  tbe  ree^ 
ord  that  would  Justify  us  In  adjudging  it: 
to  be  emmeons.  Section  9  of  the  declara- 
tion of  rights  In  our  constitution  provides' 
that  "all  persons  shall  be  bailable  by  soffl- 
cient  sureties,  except  for  capital  offouMS, 
where  the  proof  is  evident  or  tbe  presump- 
tion great"  Where  the  proofs  in  such  a' 
ease  go  no  further  than  to  establish  ft 
"probability"  of  guilt,  they  are  not  auflldenti 
either  to  sustain  a  verdict  of  conviction  or 
to  call  for  a  denial  of  bail. 

The  Judgment  of  the  court  below  is  re- 
versed, with  directions  to  admit  tbe  plaintilT 
In  error  to  bail  In  such  sum  a>  may  be  prs- 
serlbed  by  the  circuit  Judges 


GAVIN  V.  STATE. 

(Supreme  Court  of  Florida.   Oct  M,  1900.> 

CRIMINAL    LAW  —  CHALLBNGB    OP    JUROR  — 
REASONABLE  DOUST— MURDER 
IN  SECOND  DEGREE. 

1.  Section  2861,  Rev.  St,  provides  diat  "n» 
member  of  a  grand  jury  which  finds  a  bill  of 
indictment  shnll  be  put  upon  a  jurs  for  the 
trial  of  that  indictment,  if  challenged  for  that 
cause  by  the  defendant"  inhibition  here 

placed  upon  tbe  serving  of  a  grand  Juror  as  a 
member  of  the  trial  jury  to  tor  an  indictment 
found  by  him  as  such  grand  juror  Is  expressly 
made  conditional  upon  a  challenge  being  inter- 
posed by  the  defendant  for  that  cause.  The 
effect  ot  the  statute  is  not  absolutely  to  disquaJ- 
ify  a  grand  juror  from  service  on  a  trial  jury  to 
try  indictments  found  by  such  grand  juror.  )t<it 
nMkes  it  only  a  ground  of  challenge  for  cause* 
which  challenge  the  defendant  may  waive  er 
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bot,  as  he  bmi  proper.  By  accepting  the  Jur- 
or, wlthoat  «x«Tci8iiis  this  right  of  challenge 
fiven  him  bj  the  statute,  the  defendant  waives 
sach  riRht,  and  It  is  too  late  after  Tordict  to 
daim  the  benefit  of  it 

2.  When,  to  supprnt  a  conriction  of  guilt, 
certain  tacts  are  essential,  then  a  reasonable 
doubt  as  to  either  of  these  facts  sboold  produce 
the  defendant's  acquittal. 

3.  When  the  proofs  show  that  a  homldde 
was  perpetrated  by  an  act  oeceBsarily  and  ei- 
sentlaU^  immineatir  dangerous  to  another,  and 
where  uiere  is  no  cause  for  the  act,  no  proTOca- 
ticm,  and  no  passion,  and  it  was  not  accidental, 
bat  recklesB  and  wanton,  and  evincing  a  de- 
praved mind,  regardless  of  human  life,  though 
without  any  premeditated  design  to  effect  the 
death  of  any  person,  such  a  case  falls  within 
the  definition  of  murder  in  the  eeomd  degree. 

4.  The  majority  of  the  court  (Taylor,  O  J., 
dissenting)  find  the  evidence  sufficient  to  sus- 
tain the  couTiction. 

(Sjllabns  br  the  Qmrt.) 

Error  to  circuit  court,  WftkulU  oount?; 
John  W.  Malone,  Judge. 

Willie  Gavin  was  convicted  of  murder,  and 
brings  error.  Afflnned. 

Nat  B.  Walker  and  B.  Don  HcLeod,  toe 
i^bUatiff  la  error.  WllUam  B.  LAmar,  Attr. 
Oen^  for  the  State. 

TATZX)B,  a  J.  The  plaintiff  in  enor  was 
indicted  for  intnrder  at  the  spring  term,  1899, 
of  the  drcnlt  court  of  Wakulla  comity,  was 
tried  at  the  iprlnc  term  of  said  court  1900, 
and  convicted  of  murder  In  the  second  de- 
gree, and  from  the  sentence  bapoeed  takes 
writ  of  ems'. 

The  defendant  moved  In  arreat  of  judg- 
ment and  for  a  new  trial  upon  the  ground 
Oat  the  records  of  said  court  showed  that 
ono  A.  L.  Sauls^  who  sat  upon  the  trial  jury 
that  returned  the  verdict  against  the  defend- 
ant, was  also  a  monber  of  the  grand  jury 
that  fomid  and  returned  tiie  Indictment 
on  wtaldi  he  was  tried. .  These  motions  be- 
ing ovwnded,  such  ruling  Is  assigned  as  er- 
ror. It  appears  from  the  bill  of  exceptions 
that  the  questioned  juror  was  aaked  upon  hla 
voir  dire  by  the  state  attorney  whether  he 
had  been  a  member  ot  the  grand  jury  that 
found  the  indictment,  to  which  he  answered 
that  he  thought  he  was  a  member  of  that 
grand  Jury;  that  he  was  a  member  at  the 
grand  Jury  at  the  last  term  of  this  court. 
The  state  attorney  then  Informed  him  that 
the  Indlcbnent  had  been  found  at  the  spring 
term,  1889,  upon  which  the  juror  replied 
that  he  did  not  think  be  bad  been  a  member 
of  the  grand  jnry  at  that  time.  Without  any 
further  examination  by  either  the  state  or 
the  defendant,  he  was  then  tendered  by  the 
state  attorney  and  seeded  upon  the  trial 
jury,  without  challenge,  by  the  defendant. 

SectlOT  28S1.  Rev.  St.  provides  as  fol- 
lows: "No  member  of  a  grand  jury  vhich 
finds  a  bill  of  indictment  shall  be  pat  upon 
a  jury  for  the  trial  ot  that  Indictment,  If 
challoiEred  for  that  cause  by  the  defendant" 
The  inhibition  hero  placed  upon  the  serving 
of  a  grand  juror  as  a  member  of  the  ^al 
jury  to  try  an  Indictment  found  by  him  as 


such  .gnnd  jura;  la  dearly  and  eziHW^y 
made  conditional  upon  a  challenge  being  in- 
terposed by  the  defendant  for  that  cause. 
The  effect  of  the  statute  Is  not  absolutely  to 
disqualify  a  grand  juror  from  service  on  a 
trial  jury  to  try  Indictments  found  1^  snch 
grand  juror,  but  makes  It  only  a  ground  of 
challenge  for  cause^  which  challenge  tlie  de- 
fendant may  waive  or  not,  as  he  sees  prop- 
er. By  accepting  the  juror  without  exercis- 
ing this  right  of  challenge  given  him  by  the 
statute,  the  defendant  waived  snch  right, 
and  it  was  too  late  after  verdict  to  claim 
the  benefit  of  It  The  claim  la  made  here 
that  the  answers  of  the  juror  on  the  voir 
dire  served  to  mislead  the  defendant,  and 
that  he  did  not  know  until  after  verdict  that 
such  juror  had  In  fact  been  a  member  of 
the  grand  jnry  that  found  the  bOL  No  af- 
fidavit or  other  proof  in  support  of  this  ground 
of  the  motion  for  new  trial  was  presented 
to  the  trial  court  showing  that  defendant 
and  his  counsel  were  misled  by  the  answers 
of  the  juror  on  voir  dire,  or  that  In  tact  he 
or  his  counsel  did  not  know  at  the  time  tbe 
juror  was  accepted  of  the  existence  of  the 
fact  authorizing  the  challenge  sought  to  be 
made  for  the  first  time  after  verdict  The 
answers  of  the  juror  Indicated  that  he  was 
somewhat  uncertain  about  the  matter,  and 
it  was  quite  an  easy  matter  to  ascertain  tbe 
facts  by  an  examination  of  the  minutes  of 
the  court  then  and  there.  Even  If  a  chal- 
lenge of  this  nature  can  be  entertained  after 
verdict  It  can  only  be  In  cases  where  It 
shown  that  neither  the  defendant  nor  bis 
couns^  knew  ot  the  existence  of  the  tect 
constituting  tlie  ground  tor  challenge  until 
after  the  juror  was  sworn.  Kelly  t.  State. 
89  Fla.  122,  22  South.  SOB. 

The  only  other  error  assigned  Is  the  de- 
nial of  flie  motion  for  new  trial  on  the 
ground  that  the  verdict  la  i-ot  supported  by 
the  evidence.  The  adjudication  of  this  as- 
signment necessitates  consideration  of  the 
evldoiee.  The  evidence  In  full,  as  disclofted 
by  the  record,  la  as  follows:  Dr.  Jacob  H. 
Hunt,  for  the  state,  tegtlfled:  "I  am  a  reg- 
ular, practlctaig  phydclan,  and  was  called 
professionally  to  attend  Hayward  Bryant  the 
night  he  (Bryant)  was  shot  I  found  him 
ehot  In  the  bade,  near  tbB  median  line,  to 
the  right  lodging  In  me  of  the  vertebrae. 
The  ball  entered  in  a  direct  Une,  aa  If  cran- 
ing from  a  pistol  held  at  about  the  height 
of  tiie  wound.  I  saw  that  it  was  only  a  mat- 
ter of  time  when  tbe  wound  would  prove 
fataL  I  gave  aomcthli^  to  alleviate  his  pain, 
and  did  not  go  to  see  him  any  more.  Q. 
How  long  did  he  live  aftw  being  shott  A. 
I  don't  remember  the  exact  date,  but  be  lived 
after  bdng  shot  about  three  or  ft>ur  months." 

Lucius  Bryant  (brother  ot  deceased)  testi- 
fied aa  follows:  **Hayward  Bryant  Is  dead. 
He  died  by  Willie  Oavin  shooting  him.  WU- 
Ue  Gavin  shot  him.  We  met  him  (defendant 
pointing  out  Willie  Oavln)  In  the  road  the 
28th  of  Augnat  We  saw  hla^^atid  In.Us 
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huaOk  He  iot  It  iB  Ui  coat  poekat,  ud  w 
psuad.  He  shot  twice.  As  he  ihot  again, 
Hayirard  fell,  and  said  Willie  abot  him.  We 
were  walkliw  side  by  side,  going  towards 
onr  iMune.  Willie  was  going  the  other  waj, 
towardB  hlfl  home.  When  we  met  Willie  It 
was  abent  Acst  dark.  We  bad  bad  time  to 
walk  aboot  twenty<-flre  or  thirty  yards. 
Hayward  Arant  was  walking  right  by  my 
aide  We  did  not  torn  around  to  see  after 
we  iiassed  WlOla  I  did  not  see  WllUe  after 
he  passed  us  in  the  road.  Willie  Gavin  shot 
Haywmrd  Bryant  in  Walmlla  county,  Flori- 
da. X  did  not  see  Willie  do  the  shooting.  I 
never  had  any  talk  with  Willie  afterwards. 
My  bffotber  was  not  married.  WllUe  Is  not 
married."  Oross-examlned:  "We  met  Willie 
In  the  road  and  spoke  to  him.  We  were  go- 
ing north,  towards  our  home.  Willie  was 
going  south,  towards  bis  home.  Buddie  Hay^ 
ward  asked  blm  if  he  was  working  the  sec- 
tion yet  He  lald.  *No;  he  had  given  up 
that  >ib.*  They  both  spoke  friendly  when 
they  met  I  reckon  they  were  always  friend- 
ly. Q.  Did  yon  not  tell  Judge  Giles  in  tbe 
preliminary  examination  that  year  brother 
Hayward  and  Willie  Gavin  were  then  and 
had  always  been  perfectly  friendly?  A.  Yes; 
I  told  Juidge  Giles  at  tbe  preliminary  trial 
tliat  they  had  always  been  perfectly  friend- 
ly. Q.  Did  you  not  tell  Judge  GUes  that  there 
had  nevw  been  any  trouble  between  Hay- 
ward  and  Willie  at  any  time?  A.  Yes;  I 
told  him  that  there  had  never  been  any 
trouble  between  them  that  I  ever  beard  of. 
Q.  Is  WllUe  Gavin  cousin  to  you  and  your 
brother  Haywaid?  A.  Yes,  sir;  so  said.  Q. 
When  your  brother  was  shot,  how  far  was  he 
from  where  you  had  met  Will  Gavin  in  the 
road?  A.  He  was  about  twenty-five  or  thir- 
ty yards  from  where  we  met  Willie.  Q.  How 
for  was  WllUe  then  from  where  yon  had  met 
him?  A.  We  had  got  about  twenty-five  or 
thirty  yards,  and  he  had  got  about  twenty- 
flve  or  thirty  yards,  from  where  we  met  In 
the  road.  Q.  How  do  you  know  it  was  about 
twraity-flve  or  thirty  yards?  A.  I  guess  It 
was  ahont  twenty-five  or  thirty  yards,  from 
the  sonnd  of  the  pistol.  Q.  Wasn't  tliere  a 
bend  in  the  road  wh»e  yon  met  WUI  Gavin? 
A.  Yes;  there  was  a  bend  in  the  road  right 
where  we  met  him.  Q.  Gould  you  have  seen 
WlUIe  after  you  had  passed  him  In  the  road? 
A.  Yes;  if  it  bad  been  dayUght  Q.  Was  It 
daylight?  A.  No;  it  was  al>out  first  daA. 
Q.  Did  yon  see  Willie  after  you  had  passed 
bim?  A.  No,  sir.  Q.  Bow  do  you  know  It 
was  twenty-five  or  tbli-ty  yards  going  nortb, 
and  twenty-five  or  thirty  yards  going  south, 
from  where  you  met  them?  A.  I  Judged  the 
distance  frwi  tbe  sound  of  tbe  pistoL  It 
sounded  like  It  was  twenty-five  or  thirty 
ya'rda"  Bedlrect:  "Q.  Did  you  mean  to  say 
that  you  and  your  brother  Hayward  were 
about  twenty-five  or  thirty  yards  from  Willie 
when  he  shot?  A,  Yes.  sir;  I  meant  that 
we  were  about  tw«ity-flve  or  thirty  yards 
(nan  Um  wbeu  he  shot  Q,  Was  It  at  the 


bend  of  the  road  that  you  met  WlUle  Garlnl 
A.  Yes,  rir;  It  was  at  the  bend  that  we  met 
Q.  Was  it  much  of  a  bend?  A.  No,  sh:;  It 
was  not  much  of  a  bend."  Recross:  "Q. 
Did  you  not  at  tbe  preliminary  trial  point  out 
that  old  Mo<Hrlng  house  yonder,  and  tell  Judge 
Giles  that  yon  and  your  brother  were  about 
as  far  from  Willie  Gavin  as  from  tbe  court 
house  here  to  that  old  Mooring  house  when 
he  shot?  (The  old  Mooring  bouse,  which 
stands  about  one  hundred  and  fifty  yards 
^m  the  court  house,  was  pointed  out  to  the 
jury  and  witness.)  A.  Yes,  sir;  if  yon  call 
that  distance  twenty-five  or  thirty  yards. 
Said  it  was  that  far."  The  writer  of  this 
opinion  finds  it  Impossible  to  arrive  at  the 
conclusion  that  this  evidence  is  stifflclent  to 
sustain  tbe  verdict  found.  The  established 
rule  of  law  in  criminal  cases  is  that  proof  be- 
yond rea8(AabIe  doubt  must  be  bad  as  to  aU 
facts  necessary  to  make  out  the  case  of  the 
Iffosecutlon.  When,  to  support  a  conviction 
of  guilt  certain  facts  are  essential,  ttien  a 
reasonable  doubt  as  to  either  of  these  facts 
should  produce  the  defendant's  acquittal 
Whart  Hom.  H  die-650;  Com.  v.  McKle^  1 
Gray,  61,  61  Am.  Dec.  410;  Com.  v.  Kimball, 
24  Pick.  306;  State  v.  Taylor,  1  Houst  Or. 
Cas.  43G.  Tbe  vitally  esaratial  fOct  necea- 
sary  to  tbe  legal  conviction  of  the  d^enA- 
ant  in  this  case  was  to  prove  that  he  fired  the 
fatal  sh'ot.  Did  he,  beyond  a  reasonable 
doubt  flre  it?  The  writer  thinks  that  the 
proofs  leave  tbe  answer  to  this  vital  ques- 
tion In  such  a  hopeless  state  of  doubt  and 
uncertainty  as  to  render  the  verdict  found 
legally  improper,  but  the  majority  of  the 
court  think  otherwise,  and  that  ttie  evidence 
upon  this  imint  is  sufficient  to  sustain  the 
.  conviction.  If  the  evidence  Is  sufficient  to 
estabUsh  the  fact  that  defendant  fired  the 
fatal  sfaot,  then  the  whole  court  are  of  opin- 
ion that  the  verdict  of  the  Jury  must  be  sus- 
tained. The  homicide  was  perpetrated  by  aa 
act  necessarily  and  essentially  imminently 
dangerous  to  another;  Indeed,  to  two  others. 
There  was  no  cause  for  the  act  no  passion, 
no  provocation.  It  was  not  accidental,  but 
reckless  and  wanton,  and  evinced  a  depraved 
mind  on  the  part  of  tbe  defendant  regard- 
\eas  of  human  life.  This  brings  the  case 
vrltbin  tb^  definition  of  murder  in  the  second 
degree  (Alvarez  v.  State.  41  Fla.  532,  27 
South.  40),  unless  tbe  homicide  was  perpe- 
trated from  a  pr«nedltated  design  to  effect 
death,  in  which  case  it  would  be  elevated  to 
murder  in  the  first  degree.  The  court  is  not 
prepared  to  say  that  the  Jury  would  not  have 
been  Justified  In  finding  defendant  guilty  of 
murder  in  tbe  first  degree  from  this  evidence 
(conceding  that  it  identifies  defendant  as  the 
guilty  agent),  but  tbe  fact  that  the  evidence 
would  have  Justified  sncb  a  verdict  does  not 
require  us  to  set  aside  the  verdict  for  the 
lower  degree.  Morrison  v.  State,  42  Fla. 
— ,  28  South.  97. 

No  errors  being  adjudged,  tbe  Judgmmt  of 
the  court  below  li  hereby  afflrmed. 
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DUVAL  COUNTY  t.  KNIGHT. 

(Sopreme  Oonrt  of  Florida.  Dec  4,  1900.)' 

OOUNTT  BONDS-CONTRACT  FOR  PURCHASB— 
CONSTRUCTION. 

1.  The  face  value  or  par  value  of  a  bood  for 
the  parmeut  of  money  and  interest  thereon  at 
any  slvea  time  attet  iti  issue,  in  the  absence 
at  anything  shoving  the  (xmtnry.  is  the  prin- 
cipal and  interest  then  dae  on  it. 

2.  Under  chapter  4077.  Acta  1891,  Duval 
county  issued  bonds  to  the  extent  of  $175,000, 
to  be  known  as  the  "St  Johns  River  ImprOTe- 
ment  Bonds,"  bearing  date  November  1,  1892, 
and  having  attached  thereto,  as  required  by 
the  act,  interest  coupons  bearing  interest  at 
the  rate  of  5^  per  cent  per  annum,  falling  due 
■emiannuaUy  on  the  lat  days  of  May  and  No- 
vember  of  each  year  thereafter;  and  said 
bonds  were  placed  in  the  hands  of  the  county 
treasurer  of  said  county,  to  be  sold  under  the 
direction  of  the  board  of  trustees  created  by 
said  act.  By  direction  of  said  trustees  said 
bonds,  with  coupons  attached,  were  advertised 
for  sale;  the  bios  to  be  for  the  whole  issue,  to 
be  delivered  either  on  November  1,  1S02.  or  for 
the  whole  issnt,  $50,000  to  be  delivered  Novem- 
ber  1,  1892,  956.OOO  on  Febraary  1,  1893,  960^- 
000  OS  April  1.  18U3,  and  $20,000  on  June  1, 
1803,  with  the  further  statement  that  no  bids 
would  be  considered  at  less  than  par.  An  of- 
fer was  made  and  accepted  of  $10196  the 
bonds,  to  be  delivered  $50,000  November  1, 
1892,  $50,000  February  1,  1893,  $50,000  April 
1,  188S,  and  $25,000  June  1,  1803.  Held,  that 
1v  the  terms  of  the  contract  the  purchaser  was 
to  pay  a  premium  of  1%  on  the  face  or  par  val- 
ue of  the  bonds,  which  was  the  principal  and 
interest  dne  thereon  when  they  were  duivered. 

(Syllabns  by  the  Gbnrt) 

Brror  to  circuit  court  Dnval  coimt3r;  Rhy- 
don  M.  Call.  Jn^e. 

Action  bjr  A.  W.  Knight  against  the  comi- 
ty of  DnvaL  Judgment  for  plaintiff.  De- 
fendant brings  error.  Beversed. 

Defendant  In  error  aned  plaintiff  in  error, 
the  declaration  alleging,  In  substance.  In  the 
first  count:  That  said  county,  under  the 
terms  and  provisions  of  chapter  4077,  Laws 
Fla.  (Acts  1801),  through  Its  duly-authorized 
officers,  executed  its  writings  obligatory,  or 
bonds,  to  the  amount  of  $175,000,  known  as 
the  "St  Johns  River  Improvement  Bonds," 
for  the  purpose  of  improving  the  navigation 
of  said  river,  bearing  date  on  the  Ist  day  of 
November,  1862,  and  having  attached  there- 
to Interest  coupons  bearing  Interest  at  the 
rate  of  5%  per  cent  per  year,  falling  due 
semiannually  on  the  Ist  days  o{  May  and 
November  of  each  year  thereafter,  and 
thereafter  placed  the  same  In  the  hands  of 
the  county  treasurer  of  said  county,  to  be 
sold  under  the  direction  of  the  board  of 
trustees  created  by  said  act  and  known  as 
the  "Trustees  of  the  St  Johns  River  Im- 
provement,"  and  the  proceeds  of  said  sale  to 
be  turned  over  to  the  county  treasurer  on  de- 
livery by  blm  of  the  btmds  to  the  purchaser. 
That  on  the  11th  day  of  July,  1892,  said 
board  of  trustees,  by  resolution,  authorized 
its  secretary  to  advertise  for  the  receiving 
of  bids  by  said  board  for  tbe  purchase  of 
said  $176,000  of  bonds,  with  said  conpons 
attached;  tbe  said  resolution  (made  a  part 
of  the  declaration)  reciting  that  the  adv«^ 


tlsement  should  t»  for  naled  VUm  for  flTO,* 
000  of  said  bonds,  to  be  delivered  to  tlie  poi- 
chaser  November  1,  1802,  and  also  for  tbe 
porcbase  of  tbe  same  bonds  dc^vered  as  fol- 
lows: $50,000  November  1,  1802;  $50,000  on 
February  U  1898;  $60,000  on  AprU  1,  1898; 
and  $25,000  on  June  1,  1893,-and  tbat  Bald 
secretary  did  on  the  11th  of  July,  1802,  ad- 
vertise for  bids;  the  adTertlsement  contain- 
ing. In  aubstan(»,  as  to  the  bonds  In  ques- 
tion, the  same  terms  u  stated  In  tbe  resolu- 
tion, with  the  additional  statement  that  no 
bids  wonld  be  considered  at  less  than  par. 
Tbat  tbe  said  trustees  held  out  their  said 
secoetary  as  their  agent  In  such  matters, 
and,  relying  thereon,  plaintiff  applied  to  said 
secretary  for  further  and  fuller  Information 
In  reference  to  said  bonds  and  the  amounts 
of  principal  and  Interest  therecm,  at  tbe 
same  time  Informing  him  that  plaintiff  In- 
tended to  bid  for  the  bon^  and  wanted  to 
send  information  to  others  who  also  wanted 
to  bid;  and  plaintiff  was  furnished  by  said 
secretary  with  an  official  statement,  dated 
July  11,  1892,  reciting.  In  reference  to  tbe 
sale  ia  the  proposed  issue  of  bonds  dated 
NoTttnbw  1,  1892.  that  tbe  rate  of  Interest 
was  per  ceat,  payable  May  let  and  No- 
Temb^  Ist  at  American  Bxchauge  National 
Bank,  N.  Y.,  and  at  the  county  treasurer's 
office,  Jacksonville,  Fla.;  bonds  to  mature  In 
20  years,  with  privilege  of  40  years,  from 
date,  and  bids  to  be  made  on  either  the 
whole  Issue  of  $175,000  delivered  November 
1,  1802,  or  upon  the  same  delivered  as  fol- 
lows: $50,000  November  1.  1892;  $50,000  on 
February  1,  1898;  $50,000  April  1,  1803;  and 
$25,000  on  June  1,  1898.  That  plaintiff  made 
his  bid  for  said  bonds  as  follows:  "Hon. 
Board  of  Trustees  St  Johns  River  Improve- 
ment—Gentlemen: I  hereby  offer  101%  for 
tbe  balance  of  the  St  Johns  River  improve- 
ment bonds,  to  be  delivered  as  follovrs: 
$50,000  November  lat  1882;  $50,000  Febru- 
ary let  1883;  $50,000  on  April  1st  1803; 
$25,000  on  June  1st,  1893.  [Signed]  A.  W. 
Knight"  That  said  trustees  accepted  plain- 
tllTB  said  bid,  and  contracted  to  sell  and  de- 
liver to  him  on  the  terms  of  said  bid  said 
bonds,  which  had,  under  tbe  terms  of  the 
law  under  which  they  were  issued,  attached 
thereto  at  the  time  of  tbe  bid  and  sale  cou- 
pons of  $27.80  each,  payable  on  May  1,  1893. 
and  November  1,  1693,  and  which  were  sold 
to  plaintiff  by  the  acceptance  of  his  bid. 
and  thereafter,  on  February  1, 1803,  plaintiff, 
in  accordance  with  his  said  bid,  tendered  to 
the  said  trustees  and  to  the  county  treasurer 
of  Duval  county  $.'i0,812.60  In  legal-tender 
notes  as  payment  In  full  of  the  $50,000  of 
bonds  to  be  delivered  on  that  date,  and  said 
trustees  refused  to  accept  said  snm  and 
authorize  the  delivery  of  said  bonds,  but  by 
resolution  directed  tbe  county  treasurer  as 
follows:  "Whereas,  the  said  bonds  are  dat- 
ed November  Ist,  1802,  with  Interest  cou- 
pons annexed,  the  treasurer  is  directed  to 
detach  from  said  bonds  before  d^verlng  a 
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sufficient  amount  of  said  conpone  to  cover 
the  interest  from  November  Ist,  IWA  to 
February  1st,  1888,  and  to  cancel  the  same 
In  the  presence  of  the  chairman  of  the  board. 
In  case  the  purchaser  of  said  bonds  prefers 
that  the  said  coupons  remain  upon  the 
bonds,  the  said  treasurer  Is  authorized  to  re- 
ceive the  said  Interest  In  cash  from  the  pur- 
chaser." That  the  said  county  treasurer 
thereupon  refused  to  deliver  to  plaintiff  said 
bonds  unless  said  conditions  were  compiled 
with,  and.  In  addition  to  the  amount  which 
plaintiff  was  required  to  pay  by  his  said 
bid,  he  would  permit  said  treasurer  to  de- 
tach a  sufficient  number  of  coupons  to  cov- 
er the  interest  from  November  1,  1802,  to 
February  1,  1898,  or  plaintiff  would  detlvw 
to  said  treasurer  In  addition  to  said  purchase 
money  the  further  sum  of  $687.50,  claimed 
as  Interest  on  said  bonds  from  November  1, 
1882,  to  February  1,  1898;  and  said  treasure 
er.  In  violation  of  said  contract  of  sale  to  the 
plaintiff  by  the  said  trustees,  wrongfully 
caused  and  compelled  plalntlft  to  pay  the 
said  sum  of  f687.C0,  and  neither  said  treas- 
urer nor  said  tmBteeis  had  any  authority  of 
law  to  detach  any  of  said  coupons  or  to  de- 
mand any  Interest  arising  upon  said  bonds. 
That  thereafter  plaintiff,  who  had  contract 
ed  to  sell  to  others  said  bonds,  with  all  the 
coupons  attached,  did,  without  any  consid- 
eration therefor,  deliver  to  said  treasurer 
the  said  Bum  of  $6OT.fiO  under  protest  and 
compulsion,  accompanying  said  delivery  of 
money  with  a  written  protest  to  the  effect 
that  plaintiff  paid  the  $687.50  claimed  as 
Interest  aforesaid,  subject  to  his  legal  rights 
under  his  said  bid,  and  the  offer  of  sale  of 
the  bonds  by  the  treasurer,  with  a  reserva- 
tion of  right  to  sue  for  the  same  as  money 
paid  under  protest 

It  Ifi  further  alleged  that  the  county  treas- 
urer accepted  said  money  from  plaintiff  with 
full  knowledge  of  his  said  bid  and  contract 
of  sale  of  said  bonds  with  coupons  attached, 
and  thereafter  informed  said  trustees.  In 
writing,  of  the  conditions  under  which  he 
had  received  said  money,  and  delivered  to 
them  a  copy  of  plaintiff's  written  protest 
and  also  Informed  them,  In  writing,  that  he 
bad  made  separate  deposits  of  the  moneys 
received,— the  latter  sum  of  $687.50  being  de- 
posited separately  pending  a  settiement  be- 
tween plaintiff  and  said  trustees,— and,  fur- 
ther, that  said  treasurer  had  so  Informed 
the  board  of  county  commissioners  of  Duval 
county,  and  had  never  paid  said  money  to 
■aid  trustees,  and  still  keeps  and  retains  said 
money  for  the  use  and  benefit  of  Duval 
coun^,  and  refuses  to  pay  same  to  plaintiff, 
and  that  defendant  gave  plaintiff  no  consid- 
eration for  said  mouey,  and  wrongfully  ob- 
tained the  same  from  plaintiff,  aod  still  re- 
tains the  same  and  refuses  to  pay  It  to  blm, 
to  his  damage,  etc. 

The  second  count  In  the  declaration  is  like 
the  first  except  It  further  alleges  that  de- 
f«idant  FBcelved  the  money,  and  promlaed 


and  agreed  with  plaintiff  to  hold  It  and 
return  the  same  to  plaintiff  if  he  was,  un- 
der the  terms  of  his  purchase  of  said  bonds, 
entitled  to  same  with  coupons  attached,  and 
it  Is  alleged  that  plalntlfF  was  so  entitled. 

Defendant  demurred  to  both  counts  of  the 
declaration  on  the  grounds:  (1)  That  nei- 
ther count  showed  any  cause  of  action 
against  defendant  (2)  Because  It  appears 
in  each  count  that  the  money  sued  for  was 
the  Interest  on  bonds  which  had  accrued  be- 
fore the  time  at  which  they  were  to  be  de- 
livered to  plaintiff,  and  which  had  accrued 
before  plaintiff  paid  anything  for  the  bonda 

This  demurrer  was  overruled,  and  defend- 
ant filed  pleas,  to  which  plalnUfTs  demurrer 
was  sustained;  and,  declining  to  further 
plead.  Judgment  final  was  entered  against 
defendant  for  the  sum  of  $687.60,  with  Inter 
est  and  costs,  which  Judgment  Is  brought 
up  for  review  by  the  writ  of  error  in  this 
case. 

H.  Blsbee,  C  D.  RInehart.  and  R.  B.  Archi- 
bald, for  plaintiff  In  error.  John  C  Ooopor, 
for  defendant  in  error. 

MABBY,  J.  (after  stating  tlie  facts).  We 
are  of  opinion  that  the  declaration  does  not 
show  a  cause  of  action  In  favor  of  plaintiff 
below,  defendant  In  error  here,  and  that  the 
demurrer  to  the  declaration  should  have  been 
sustained  by  the  circuit  court  It  is  not  In- 
sisted that  the  plaintiff  In  error,  the  county 
of  Duval,  would  not,  In  any  event  und^  the 
facts  alleged,  as  shown  by  the  statement  be 
liable  to  the  defendant  in  error  for  the  mon- 
ey sued  tar;  but  the  point  of  contention  be- 
tween the  parties  Is  whether  or  not  defend- 
ant In  error  has  shown  any  right  under  the 
terms  of  his  bond  purchase  to  the  $687.50 
which  he  paid  In  addition  to  the  $50,812JS0 
on  the  bonds  deliverable  February  1,  1893. 
As  we  think  defendant  In  error  paid  no  more 
on  the  bonds  delivered  February  1,  1893, 
than  he  should  have  paid  under  the  terms  of 
his  contract  of  purchase,  the  case  will  be  dls-- 
posed  of  on  this  ground. 

By  chapter  4077,  Laws  1891.  the  county  of 
Duval  was  authorized  to  Issue  bonds  to  Im- 
prove the  navigation  of  the  St  Johns  rlvo^ 
In  said  county,  under  conditions  named  In  the 
act  one  of  which  was  that  the  question  of 
issuing  the  bonds  should  be  submitted  to  the 
qualified  voters  of  the  county  at  an  election, 
and  a  majority  should  approve  the  Issue. 
Upon  the  majority  vote  of  the  electors  vot 
ing  at  the  election,  the  county  commissioners 
of  the  county  were  directed  to  Issue  bonds 
to  an  amount  not  exceeding  $300,000,  the 
proceeds  of  which  to  be  applied  to  the  work 
of  Improving  the  navigation  of  the  St  Johns 
river,  and  removing  obstructions  therefrom, 
within  Duval  county.  The  ninth  section  of 
the  act  provides  that  the  county  commission- 
ers shall  direct  the  preparation  and  Issuing 
of  tbe  bonds  In  denaminatlcma  of  $500  and 
$1,000;  the  principal  to  be  payable  at  the 
end  of  not  less  than  20  new  mwe  than  4a 
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jrean,  and  Bhall  bear  interest  at  a  rate  not 
exceeding  6  per  cent  per  annum,  payable 
semlannuallj  at  the  city  of  JacksonvUle  and 
at  an  agency  In  New  YorV  City.  It  ia  also 
IffOTlded  that  said  bonds  shall  have  engraved 
Interest  coupons  attached  thereto,  payable  at 
the  end  of  periods  of  six  months  from  the 
date  of  the  b<Hid,  and  the  bonds  themselves 
shall  be  engraTed  and  signed  by  the  chair- 
man of  the  board  of  county  commissioners 
and  county  treasurer,  with  the  seal  of  the 
county,  and  delivered  to  the  county  treas- 
urer. The  tenth  section  provides  that  the 
bonds  shall  be  sold  at  not  less  than  their 
face  value,  under  the  directions  of  the  trus- 
tees named  In  the  act,  and  the  proceeds  to 
be  deposited  with  the  county  treasurer,  to 
be  disbursed  In  the  Improvement  of  the  navi- 
gation of  the  St  Johns  river  as  pointed  out. 

Counsel  for  defendant  in  error  contends 
that  under  the  terms  of  his  contract  of  pur- 
chase, disclosed  by  the  advertisement  for 
bids  by  the  trustees,  his  offer  to  buy,  and 
its  acceptance,  he  was  entitled  to  have  de- 
livered to  him  on  February  1,  1893,  $50,000 
of  the  bonds  bearing  date  November  1,  1802, 
with  all  the  coupons  thereto  attached  when 
issued  (this  being  the  only  amount  now  in- 
volved),  upon  his  payment  of  $50312.00, 
which  was  the  principal  amount  of  the  bonds, 
with  a  premium  of  1%  per  cent  added.  Con- 
ceding tiie  position  that  defendant  In  error 
was  entitled,  under  his  contract  of  purchase, 
to  have  delivered  to  blm  on  the  1st  of  Febru- 
ary, IS^,  fGO,000  of  the  bonds  beariug  date 
November  1,  1892.  with  all  the  coupons  orig- 
inally thereto  attached,  we  think  lie  has  mis- 
conceived the  amount  that  he  was  legally 
bound  to  pay  by  his  contract  on  the  bonds. 
Doubtless  defendant  in  error  paid  $50,812.50 
for  the  bonds  d^lvered  on  the  Ist  of  Novem- 
ber, 1892,  which  was  a  premium  of  1%  per 
cent,  on  the  face  amount  of  the  bonds  then 
delivered.  He  tendered  this  same  amount 
for  the  bonds  that  he  was  entitled  to  have 
delivered  to  him  on  February  1,  1898;  but, 
under  the  terms  of  the  advertisement  accept- 
ed by  defendant  in  error,  all  of  the  bonds 
agreed  to  be  purchased,  except  $50,000,  were 
to  be  delivered  on  future  dates,  and  it  was 
distinctly  stated  that  no  bid  was  to  be  con- 
sidered at  less  than  par.  The  act  of  the  leg- 
islature authorizing  the  Issue  of  the  bonds 
expressly  provides  that  they  shall  be  sold  at 
□ot  less  than  their  face  value,  and  It  would 
be  illegal  for  the  trustees  to  direct  a  sale  of 
any  of  the  bonds  at  less  than  their  face  value. 
We  think  the  offer  of  defendant  In  error, 
which  was  accepted  by  the  trustees,  embraced 
an  agreement  to  purchase  the  bonds  at  101% 
per  cent,  premium  on  their  face  value  when 
delivered,  and  the  ascertainment  of  this  face 
value  solves  the  problem  which  has  been 
submitted  to  the  courts.  The  face  value  or 
par  value  of  a  bond  at  any  given  time  Is  the 
■principal  and  interest  then  due  on  It,  and 
there  Is  nothing  In  the  act  under  which  the 
bonds  In  question  were  Isaned  reqdOrlng  a 


different  coastmctioiL  Delafleld  r.  IHImb, 
26  Wend.  192;  Village  of  Ft  Edward  v.  Fish. 
86  Hun.  548.  83  N.  Y.  Sopp.  7Si;  Hunt  v. 
Fawcett  8  Wash.  386,  36  Pac  318.  The 
principle  stated  was  conceded  In  tihe  case  ot 
Svans  V.  Tillman,  38  S.  0.  238,  17  Su  E.  4». 
If  defendant  In  error  was  legally  bound  to 
pay  1%  per  cent  on  the  principal  and  inter- 
est on  the  bonds  when  delivered  to  him,— 
and  we  think  he  was,— It  Is  apparent  that  be 
has  shown  no  cause  of  action,  as  be  has  not 
paid  more  than  he  should  have  paid.  It 
would  have  been  in-  violation  of  the  statute 
for  the  trustees  to  have  agreed  to  deliver 
bonds  in  the  future  and  accept  less  thao 
their  face  value,  which  Includes,  as  we  hare 
seen,  the  principal  and  Interest  due  on  tbe 
bonds  at  the  time  of  payment  for  tbem;  and. 
if  such  agreement  had  been  made,  it  could 
not  have  been  enforced.  A  premium  of  lik. 
the  agreed  price  to  be  paid  for  the  bonds, 
on  their  face  value.  Including  principal  and 
interest  due  when  delivered  and  purchase 
price  received,  amonats  to  all.  and  even  a 
small  sum  more  than,  defendant  In  error 
paid;  and.  by  his  own  showing,  he  has  no 
cause  of  action  to  recover  back  any  money. 

The  Judgment  will  be  reversed,  wIQi  di- 
rections to  enter  an  order  sustaining  the  de- 
murrer to  the  declaration,  and  for  such  fur- 
ther proceedings  as  authorised  by  law.  Or- 
dered accordingly. 


HIOGINBOTHAM  T.  STATB. 
(Supreme  Court  of  Florida.    Sept  1900.) 

CRIMINAL  LAW— LARCENY— CLAIM  OF  RIGHT 
TO  PROPERTY  TAKEN— HKITBRATINO  IN- 
STRUCTIONS—OPINION BVIDENCB— MOTIONS 
TO  STRIKB  EVIDENCB— VERDICTS— FAfLTT 
SPBLLmO  IN  —  APPEAL  —  PRACTICE  —  EVI- 
DENCE ON  MOTION  FOR  MEW  TRIAL-BILL 
OP  EXCEPTIONS. 

1.  It  Is  not  error  to  refuse  to  give  instmc- 
tioDB  that  have  already  been  given  Bubstanti&l- 
ly.  thoiifch  couched  in  differeot  language. 

2.  ^^'bere  one  in  good  faith  takes  the  proper- 
ty of  another,  honestly  believing  it  to  be  his 
own,  or  that  he  had  a  right  to  its  possession, 
he  is  exempt  fi-om  the  chai^  of  larceiv;  but 
such  belief  i^ould  be  an  honest  one,  and  not  a 
mere  pretense  to  shield  himself  from  punisb' 
meat 

3.  While,  as  a  general  rule,  witnesses  are  re- 
quired to  testify  to  facts,  and  to  withhold  their 
opiniona  derived  from  auch  facts,  yet  there  are 
exceptioDal  cases,  and  one  of  auch  exceiitinss 
ia  thnt  "the  pbj'sical  or  mental  condition  or  ap- 
pearance of  a  person,  or  his  manner,  babit,  or  | 
conduct,  may  he  proved  by  the  opinion  of  an 
ordinary  witness,  founded  on  oltserratiou-"  | 
"An  inference  necessarily  involring  cerinin  i 
facta  may  be  stated  without  the  facta,  tlie  in- 
ference being  an  equivalent  to  a  specification  of 
the  facts;  bat,  when  the  facta  are  not  neits- 
aarily  Involved  in  the  iuference,  then  the  fa-t? 
must  be  stated.  In  other  words,  when  the  opin- 
ion is  the  mere  shorthand  rendering  of  tbe 
facta,  then  the  opinion  can  be  i^vMi.  Oplaloo. 

so  far  as  it  consists  of  a  statement  of  an  ef- 
fect produced  on  the  mind,  becomes  primarj 
evidence,  and  hence  admissible,  whenever  a 
condition  of  things  is  such  that  it  cannot  be  re- 
produced and  made  palpaMe  in  the  emicEete  to 
tlie  jury." 

4.  Wocre  part  of  a  witness'  answer  to  a  qnea- 
tfam  is  admisBible  and  part  iBsdailsribiek  a  mo-  j 
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don  to  strike  each  answer  is  pioperij  refnsed 
aniesi  it  ia  confined  specifically  to  the  inadmia- 

sihle  part  of  such  answer. 

5.  Verdicts  in  criminal  cases  should  be  cer- 
tain, and  impart  a  definite  meaning,  free  from 
ambi^ity;  and  words  that  convey,  beyond  rea- 
sonable doabt.  the  meaning  and  intentfon  of  the 
jnry,  are  inmcient,  and  all  fair  Intendments 
should  be  made  to  sustain  them.  If  the  Inten- 
tion ia  clearly  manifested,  bad  spelling  or  fanlty 
grammar  wul  not  vitiate  the  verdict. 

G.  An  appellate  court  cannot  consider  affida- 
vits used  in  support  of  a  motion  for  new  trial, 
nnlesfl  they  are  evidenced  to  it  in  and  by  a  bill 
of  exceptions. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marion  county;  Wil- 
liam A.  Hocker,  J'udge. 

Christopher  d  Hl^inbotham  was  convict 
«d  of  larceny  <jt  a  cow,  and  brings  errw. 
Affirmed. 

Raymond  B.  BuHock,  for  plaintiff  In  er- 
ror, William  B.  Lamar,  Afty.  Gen.,  for  the 
State. 

TATIiOE.  Q  J.  The  plaintlfE  in  error, 
hereinafter  referred  to  as  the  defendant  was 
Indicted  at  the  fall  term,  1S09,  of  the  circuit 
court  for  Marlon  county,  for  the  larceny  of 
a  cow,  and  was  tried,  convicted,  and  sen- 
tutced  at  the  aiiring  teim>  1900,  at  said  court, 
and  seeks  a  reversal  by  writ  of  error.  The 
defendant,  at  the  trial,  requested  four  several 
charges  that  were  refused  to  be  given  upon 
the  gnnmd.  aa  expressed  by  the  judge  in  his 
ruling  tbereon,  that  tiiey  had  already  been 
gjTen  in  snbetance  In  other  chaises.  After 
examination,  we  agree  with  the  drcolt  judge 
that  all  of  the  instructions  thus  requested 
and  refused,  though  couched  In  different 
tallage,  had  already  been  substantially  giv- 
en In  charge  to  the  Jury;  and,  this  being 
true,  it  is  settled  here  by  a  long  line  of  de- 
cisions that  there  was  no  error  In  refusing 
them,  even  though  they  correctly  stated  the 
law.  Sherman  v.  State,  17  Fla.  888;  Carter 
V.  State,  22  Fla.  563;  Beddick  v.  State,  23 
FU.  112,  6  South.  704;  Coleman  v.  State,  26 
Fla.  61,  7  South.  367;  PInsou  T.  State,  28  Fla. 
73S.  9  South.  706;  EllUns  T.  State,  28  Fla. 
313,  9  South.  711;  Btyant  v.  SUte,  34  Fla. 
291,  16  Soutb.  177;  Butler  v.  State,  35  Fla. 
24«.  17  South.  551. 

The  Judge  gave  the  following  Instroctlon 
that  was  excepted  to,  and  Is  assigned  aa  er- 
ror: "Where  one  In  good  faith  takes  the 
property  of  another,  honestly  b^lerlng  It  to 
be  bis  own,  or  that  he  had  a  right  to  its  pos- 
session, he  Is  exempt  from  the  charge  of  lar- 
ceny, there  being  no  criminal  intent;  and. 
therefore,  if  the  juiy  believe  from  the  evi- 
dence that  the  defendant.  Higginbotbam, 
took  the  cow  of  Reynolds,  as  alleged  In  the 
indictment,  honestly  believing  It  to  be  his 
own,  or  that  he  had  a  right  to  its  possession, 
the  Jury  should  find  htm  not  guilty.  But  the 
^lef  ahOQld  be  an  houest  one,  and  not  a 
mere  pretense  to  shield  himself  from  convic- 
tion. Furthermore,  If  the  jury  have  a  rea- 
sonable donbt,  arising  frwn  the  evidence,  aa 
to  whether  Hlgglnbotham  took  the  said  cow 


having  such  an  honest  belief  aa  to  bis  right 
to  take  It,  the  Jury  sboold  give  bim  the  t>en- 
eflt  of  such  reasonable  doubt,  and  acquit 
him;  in  other  words,  if  they  have  a  rea^n- 
able  doubt  of  the  felonious  latent  of  tlie  de- 
fendant In  takStg  the  cow,  they  should  ac^ 
quit  the  defendant."  The  contentloii  made 
here  Is  that  the  last  paragraph  of  this  charge 
Is  erroneous,  misleading,  and  confusing  to 
the  Jury  in  Its  use  of  tlte  word  "whether"; 
that  It  has  a  tendency  to  mislead  the  jury  in- 
to the  belief  that  the  onus  was  on  the  de- 
fendant to  convince  them  beyond  a  reason- 
able doubt  that  be  took  the  cow  honestly  be- 
lieving that  he  had  a  r^t  to  take  It.  We 
do  not  think  the  charge  susceptible  of  any 
such  construction,  but,  on  the  contrary,  think 
that  it  stated  the  law  correctly. 

The  prosecuting  witness  for  the  state,  J. 
W.  Beynolds,  after  testifying  that  he  went  to 
the  defendant's  slaughter  pen  at  about  day- 
light In  the  morning,  and  found  the  defmd- 
ant  In  the  act  of  butchering  the  cow  In  qnea- 
tlon,  was  asked  the  following  question  by  the 
state  attorney:  "Whra  you  went  up  there, 
and  found  your  cow  In  Mr.  Htgglnbotham's 
slaughter  house,  how  did  he  appear!  How  did 
he  look  when  you  approached  him  ?"  The  quefr- 
tion  was  objected  to  on  the  ground  that  it 
sought  the  opinion  of  the  witness,  and  waa, 
therefore,  inadmissible.  The  objection  was 
overruled,  and  such  ruling  la  assigned  as  er- 
ror. The  witness  answered  as  follows:  "He 
looked  plum  lost;  could  say  nothing;  oeuld 
hardly  talk;  choked  xxp  like;  looked  Just  like 
a  man  who  had  done  something,  and  been 
caught  up  with,— nervous  like."  The  defmd- 
ant  moved  to  strike  out  this  answer  on  the 
ground  that  it  was  an  expression  of  opinion 
by  the  witness.  The  judge  overruled  the  mo- 
tion, and  such  ruling  Is  assigned  as  error. 
There  was  no  error  in  either  of  these  rulings. 
While,  as  a  general  rule,  witnesses  are  re- 
quired to  testify  to  facta,  and  to  withhold 
their  opinions  derived  from  such  facts,  yet 
there  are  exceptional  cases,  and  one  of  such 
escepttona  Is  that  "the  physical  or  mental 
condition  or  appearance  -of  a  person,  or  hit 
manner,  habit,  or  conduct,  may  be  proved  by 
the  opinion  of  an  ordinary  witness,  fo<nnded 
on  observation."  Rule  64,  p^  466,  Lawson, 
Exp.  Bv.  The  liaa  of  distinction  between  cases 
where  an  ordinary  witness  Is  permitted  to 
testify  to  his  opinion  or  conclusions  and 
those  where  it  Is  not  permissible  la  tersely 
stated  In  Whart  Cr.  Ev.  H  468-160,  as  fol- 
lows: "An  Inference  necessarily  involving 
certain  facts  may  be  stated  without  the  facta, 
the  inference  being  an  equivalent  to  a  spec- 
ification of  the  facts;  but  when  the  facta 
are  not  necessarily  Involved  in  the  Inference 
(e.  g.  when  the  taiference  may  be  sustained 
upon  any  one  of  several  distinct  phases  of 
fact,  none  of  which  it  necessarily  Involves), 
then  the  facts  must  be  stated.  In  other 
words,  when  the  c^inion  Is  the  mere  abort- 
hand  rendering  of  the  facta,  then  the  opinion 
can  be  given,  subject  to  croaa-CTamlnation  as 
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to  the  facts  on  whtcb  It  Is  based.  Opinion,  so 
tar  as  It  consists  of  a  statement  of  an  effect 
produced  on  the  mind,  becomes  primary  evi- 
den<!e,  and  bence  admissible  whenever  a  con- 
dition of  things  is  such  that  It  cannot  be 
reproduced  and  made  palpAle  in  the  con- 
crete to  the  Jury."  Mann  t.  Btate,  23  Fla. 
610,  3  South.  207;  Com.  t.  Sturtivant,  117 
MiLSfl.  122, 19  Am.  Rep.  401;  Carney  t.  State, 
79  Ala.  14;  People  t.  LlUy,  38  Mich.  270; 
Tobln  V.  Shaw,  45  Me.  331,  71  Am.  Dec.  &i7; 
CulTer  T.  Dwight,  6' Gray,  444;  State  t.  Hud- 
eon,  GO  Iowa,  167;  Carroll  t.  State,  23  Ala. 
28,  68  Am.  Dec.  282;  Brownell  y.  People,  38 
Mich.  732.  Had  the  defendant  confined  hla 
motion  to  strike  the  witness'  answer  ^clflc- 
ally  to  that  portion  of  the  answer  that 
speaks  as  follows,  "Looked  Just  like  a  man 
who  had  done  something,  and  been  caught 
op  with,"  It  would  have  been  proper  for  the 
court  to  have  stricken  It  out,  as  that  part  of 
the  answer  improperiy  states  the  coucluBlm 
of  the  witness  as  to  the  cause  of  the  confus- 
ed, nervous,  and  uneasy  appearance  of  the 
defendant  But  the  motion  sought  to  strike 
oat  the  entire  answer,  and  In  the  form  made 
It  was  properly  orerruled.  Where  port  of  a 
witness'  answer  to  a  question  Is  admissible 
and  part  inadmissible,  a  motion  to  strike 
should  be  confined  spedflcaUy  to  the  part 
that  la  inadmissible. 

The  verdict  returned  by  the  Jury  is  as  fol- 
lows: "We,  the  jury,  find  the  defendant 
'gutty.'  W.  C.  Bull,  Foreman/'  The  legal 
sufficiency  of  this  verdict  Is  questioned  by 
the  eleventh  and  seventeenth  assignments  of 
error,  alleging  error  in  Its  reception  by  the 
court,  and  In  the  refusal  of  the  motion  for 
new  trial  based  thereon.  There  was  no  er- 
ror here.  In  the  case  of  Long  v.  State  (de- 
cided at  present  term)  28  South.  865,  wherein 
the  verdict  was,  "We,  the  Jury,  find  the  de- 
fendnt  gultly  as  chained,"  and  which  was 
held  in  that  case  to  be  sufficient,  it  la  said: 
"Verdicts  In  criminal  cases  should  be  certain, 
and  Import  a  deflulte  meaning,  free  from  am- 
blgull7.  Any  words  which  convey,  beyond 
reasonable  doubt,  the  meaning  and  Intmtlon 
of  the  Jury,  are  sufficient,  and  all  fair  In- 
tendments will  be  made  to  support  the  ver- 
dict. If  the  intention  is  clearly  manifested, 
bad  spelling  or  faulty  grammar  will  not  vi- 
tiate the  verdict"  See  authorities  there 
dted.  - 

The  twelfth  assignment  of  error,  based 
upon  the  denial  of  the  motion  for  new  trial 
on  the  ground  of  the  supposed  admission  of 
opinion  evidence  by  the  pfosecutlug  witness, 
has  already  been  discussed  and  disposed  of. 

The  thirteenth  assignment  of  error  in- 
volves, through  the  denial  of  the  motion  for 
new  trial,  the  refusal  of  the  court  to  give 
the  four  Instructions  requested  by  the  de- 
fendant, that  has  already  been  disposed  of 
above. 

The  fourteenth  assignment  of  error  Is  ex- 
pressly abandoned. 
Hie  fifteenth  assignment  of  error  InvolTeB. 


through  the  denial  of  the  motion  for  new 
trial,  the  giving  by  the  court  of  the  second 
instruction  to  the  Jury,  that  has  been  al- 
ready disposed  of  above.  So,  also,  have  as- 
signments of  error  Noa.  16  and  17. 

The  eighteenth  assignment  of  enor  ia  ex- 
pressly abandoned. 

The  nineteenth  and  twentieth  assignments 
of  error  contend  that  the  court  below  erred 
in  refusing  the  motion  for  new  trial  on  the 
groimds  that  the  verdict  was  contrary  to 
the  evidence,  and  without  evidence  to  sup- 
port It  It  will  be  useless  to  cumber  the 
records  with  a  rehearsal  of  the  voluminous 
testimony  in  the  case.  It  is  sufficient  to 
say  that,  though  It  was  conflicting,  that  for 
the  state  was  abundantly  sufficient  to  sus- 
tain the  verdict  found.  The  Jury,  by  their 
verdict,  have  settled  the  conflicts  on  the  side 
of  the  state,  and  It  Is  not  for  the  appellate 
court  to  Interfere  with  their  solution  of  it, 
In  the  absence  of  anything  tending  to  sug- 
gest that  it  was  Induced  by  influences  dehors 
the  evidence  In  the  case. 

The  twenty-first  assignment  of  exror  is 
abandoned  here. 

The  twenty-second  and  last  assignment  of 
error  Is  the  denial  of  the  motion  for  new 
trial  upon  the  ground  of  newly-discovered 
evidence.  The  motion  for  new  trial  Is 
copied  twice  In  the  transcript.  It  appears 
fli-st  in  the  record  proper,  and  Is  there  fol- 
lowed by  affidavits  purporting  to  sustain 
the  ground  therein  of  newly-discovered  evi- 
dence; then  it  appears  again  by  Itself,  un- 
accompanied by  any  affidavits,  In  the  bill  of 
exceptions.  The  universal  rule  established 
here  as  well  as  In  other  American  courts  is 
that  an  appellate  court  cannot  consider  affi- 
davits used  In  support  of  a  motion  for  new 
trial  unless  they  are  evidenced  to  It  by  a 
bin  of  exceptions.  Beynolds  v.  Bute,  33 
Fla.  301.  14  South.  723;  Stewart  v.  Ranch 
Co.,  128  U.  S.  383,  9  Sup.  Ct  101.  32  L.  Ed. 
439;  Ross  V.  Garey,  7  How.  (Miss.)  47;  An- 
derson V.  Slo'an,  1  Colo.  33;  Von  Glahn  v. 
Brennan,  81  Cal.  261,  22  Pac.  596:  Ray  v. 
Mason.  0  Neb.  101;  Berry  v.  Smith,  2  Okl. 
345,  35  Pac.  676;  Vanderbllt  v.  Johnson,  3 
Scam.  48;  Matlock  v.  Todd,  19  Ind.  130; 
Perego  v.  Dodge,  9  Utah,  3.  33  Pac.  22L 
And  In  Bank  v.  Grunthal,  38  FIbl.  98.  20 
South.  809,  it  is  said:  "The  only  evidence 
for  ijn  appellate  court  as  to  matters  that  ap- 
pear of  record  is  the  record  proper,  duly 
certified  by  the  clerk  of  the  court,  who  Is  the 
custodian  of  them;  and  as  to  matters  not 
of  record,  or  In  pais,  the  Judge's  certificate 
to  a  bill  of  exceptions  containing  them  is 
the  only  evidence."  Affidavits  presented  to 
the  trial  court  in  support  of  motions  for  new 
trial  are  purely  matters  In  pals  that  can  be 
authoritatively  evidenced  to  an  appellate 
court  for  review  only  In  and  by  a  bill  of  ei- 
ceptions  duly  certified  and  signed  by  the 
trial  Judge.  Their  Incorporation  In  the  rec- 
ord proper  In  this  case  furnishes  no>evldeoce 
to  this  court  that  any  such  ofBdavIts  were 
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presented  to  or  considered  by  the  trial  Jadge 
on  Uie  bearing  of  tbe  motion  for  new  trial. 
It  follows  that,  In  so  far  as  this  court  Is 
permitted  to  consider  the  ground  of  newly- 
dlBCOTered  evidence  in  tbe  motion  for  new 
trial,  there  Is  no  property  authenticated  evi- 
dence before  us  of  the  fact  that  there  was 
Rny  newIy-dlscovered  evldaice  upon  which 
this  ground  of  the  motion  for  new  trial  conTd 
have  been  sustained,  and  there  was,  there* 
fore,  no  enor  in  Its  refusal. 

Finding  no  error,  the  Judgment  itf  the 
court  below  Is  hereby  affirmed. 


RICaOABD  T.  BTATB. 
<SapTeme  Court  of  Florida.   Oct.  12,  1900.) 

HOMICIDE— OYINQ  DECLARATIONS-INSTRUC- 
TIONS—DBFBNSB  OP  RELATIVE. 

1.  Dying  declarations  of  a  person  mortally 
woanded,  In  reference  to  the  circumstances 
that  caused  death,  in  cases  where  the  death  of 
the  declarant  is  the  subject  of  iovestlgation,  are 
admissible  in  evidence  when  the -declarant  is  in 
extremity,  believes  death  is  imminait,  and  is 
without  hope  of  recovery;  and  the  clrcnmr 
stances  under  which  the  declarations  are  made 
should  be  shown,  in  order  that  the  court  may 
determine  whether  or  not  they  are  proper  to 
go  to  the  jury  as  "d^ing  declarations." 

2.  The  fact  that  dying  declarations  are  made 
In  response  to  questions  asked  the  declarant  is 
no  ground  for  excluding  them;  nor  is  it  materi- 
el, as  to  their  admissibility,  that  the  questions 
are  omitted,  and  the  answers  only  given,  when 
they  are  reduced  to  writing,  read  over,  and 
sijrned  by  declarant. 

3.  It  is  not  error  to  deny  a  motb)n  to  ex- 
clude or  strike  out  a  statement  offered  as  a 
dying  declaration  when  a  portion  sought  to  be 
excluded  is  admissible,  though  another  portion 
may  be  objectionable.  The  proper  practice  In 
■ach  a  case  is  to  confine  the  objection  to  the 
Inadmiaatble  porUon. 

4.  In  considering  exceptions  to  porUons  of 
charges,  they  should  all,  bearing  on  the  subject, 
be  considered  in  connection  with  each  other. 

fi.  The  correctness  of  a  charge  oo  the  subject 
of  murder  in  the  first  degree  becomes  immateri- 
al where  the  jury  reject  entirely  the  theory  of 
the  case  presented  by  the  charge,  and  render  a 
Terdict  for  manslaughter.  *' 

ti.  It  is  proper  to  refuse  requests  based  upon 
a  state  of  facta  not  shown  by  the  evidence. 

7.  When  the  entire  scope  of  requests  to 
charge  has  been  covered  by  charges  given,  it  Is 
Dot  nror  for  the  court  to  refuse  to  repeat  the 
charges  In  substance,  though  differing  In 
phraseology. 

8.  Where  two  persons  are  jointly  indicted  and 
tried,  and  one  is  acquitted  and  the  other  con- 
victed, the  correctness  of  charges  applicable 
in  tmns  solely  and  exclusively  to  the  one  ac- 
quitted cannot  be  questioned  by  the  one  who 
wss  convicted. 

9.  A  brother  is  not  included  among  the  do- 
mestic relations  enumerated  under  the  second 
besd  of  the  second  divi^on  of  section  2378, 
Bev.  St.,  in  behalf  of  whom  a  person  may  de- 
fend, not  only  when  absolutely  necessary  to 
protect  life,  bat  also  when  there  shall  be  a 
reasonable  ground  to  apprehend  a  design  to 
commit  a  felony,  or  do  some  great  personal  In- 
jury, and  there  shall  be  imminent  danger  of 
KtKb  design  being  ac<*ompli8hed.  A  brother 
may  Interfm  In  behalf  of  a  brother  to  the  ex- 
tent of  taking  life  only  when  the  homicide  Is 
neceaBsriiy  committed  In  lawfully  keeping  or 
preHerring  the  peace. 

10.  A  request  containing  several  altematlTe 
propositions  of  law,  one  of  which  Is  Incwrec^ 


is  correctly  refused  when  requested  as  an  en- 
tirety. 

(Syllabus  by  the  Court.) 

£iTor  to  circuit  court;  Bradford  county; 
Bhydon  M.  Call,  Judge. 

B.  R.  Richard  was  convicted  of  man- 
slaughter, and  brings  error.  Affirmed. 

John  B.  Hartrldge  and  Wills  A  Long,  for 
plaintiff  In  «Tor. 

MABRY,  J.  B.  B.  Blcbard  and  O.  G. 
Bichard  were  Jointly  Indicted  tot  the  murder 
of  A.  J.  Kite,  and  on  the  trial  O.  G.  was  ac- 
quitted and  B.  B.  coDTlcted  of  manslaughter. 
The  case  la  In  this  court  on  writ  of  exror  from 
the  aentence  of  the  trial  court  Inq^slng  a 
term  of  five  jreara  In  the  penitentiary  agiUnat 
B.  B.  Bl4diaTd. 

The  deceased  waa  ithot  cn  a  street  In  Lake 
Butler,  Bradford  connl7,  In  Angust,  1899,  be- 
tween 7  and  8  o'dock  In  the  eveDlng,  and  sat 
down  on  the  steps  of  a  building;  whece  he 
waa  approached  by  one  J.  L.  West,  who  waa 
examined  tta  the  state.  West  testUted  that 
when  be  reached  the  deceased  he  said:  "Oct 
me  a  qulIt,  and  lay  me  oo  the  street,  and  let 
me  die.  *  *  *  I  am  shot  tbroujf^  and 
through,  and  can't  live.  I  am  going  to  die." 
He  was  asked  who  shot  him,  and  said:  *1 
went  tb  anest  Oozdcm  [O.  O.  Blcihaid],  and  I 
had  to  knock  him  down,  and  while  I  stooped 
over  blm  to  plt^  him  up  to  carry  him  to  jail, 
Dol^  [Bandolph  B.  Bichard]  ran  np  beUnd 
me.  and  shot  me."  He  was  then  pot  <m  a 
cot,  and  on  the  way  to  hla  bonse  said  he  was 
going  to  die.  The  witness  further  testlfled 
that  deceased  was  shot  three  tlmea  In  the 
tmck.  Indicating  that  the  balls  went  throogb 
the  body.  Motion  was  dented  to  ezdnde  the 
eTldence  oo  the  ground  that  It  was  not  prop- 
erly ctHinected.  or  a  proper  foundation  laid 
for  Its  introduction  as  a  dying  dsdaratlon. 
Motion  was  then  made  to  strike  out  all  of 
the  testimony  except  the  statement  made  by 
the  deceased  as  to  who  Shot  blm,  and  this 
waa  denied.  Dr.  Tomilnetm.  irho  attended 
the  deceased  before  be  died,  testlfled  that 
the  cause  of  his  death  waa  fiiiee  wounds, 
caused  by  three  pistol  shots,  Indicating  where 
the  balls  entered  and  came  ont  of  the  body. 
One  of  the  shots  was  stated  by  him  to  be 
mortoL  Speaking  In  r^erence  to  a  stata- 
m«tt  reduced  to  wriUng,  made  by  the  de- 
ceased soon  after  he  waa  shot  and  carried 
home,  the  doctor  further  testlfled  that  at  the 
time  of  making  the  statement  the  deceased 
said  he  was  gcdng  to  die,  and  all  he  wanted 
was  something  to  ease  his  pain;  he  was  anf- 
fffllng.  and  wanted  sometidng  to  ease  his 
pain;  and  at  the  time  bis  mind  seemed  to  be 
clear.  On  ooss-ezamlnatlon  this  witness 
stated  that  he  told  deceased  that  the  wounds 
were  Just  shot  through  the  skin,  and  would 
not  amount  to  anything,  and  that,  a  Dr.  An- 
thfmy  told  him  he  was  ntrt  hurt  much,  and 
that  he  was  a  Kite,  and  could  stand  It  all 
right  The  deceased  replied:  "No.  I  am  go- 
ing to  dle^  This  Is  gc^ig  to  kill  msA  The 
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motion  was  then  renewed  to  strike  out  the 
testimony  of  West  as  to  the  statements  of 
the  deceased  on  the  ground  that  no  proper 
foundation  was  laJd  for  a  dying  declaration, 
and  this  motion  was  denied.  A  Justice  of 
the  peace  testified  that  the  deceased  made  a 
statement  to  him  the  night  he  died,  and  the 
statement  was  reduced  to  writing  as  near  as 
possible  la  the  language  used,  and,  after  be- 
ing read  over  to  deceased,  he  signed  it  The 
justice  further  testified  that  he  questioned  the 
deceased,  before  the  statement  was  made  as 
to  his  condition,  if  he  thought  he  was  going 
to  die  or  get  well,  and  his  reply  was  that 
he  reall2sed  his  condition,  and  realized  tliat 
he  would  not  get  well.  Both  of  the  physi- 
cians were  present  at  the  time.  On  cross- 
examination  the  Justice  stated  that  he  did 
not  put  In  the  written  statement  the  ques- 
tions, but  only  the  answers  to  questions  as 
they  could  be  understood;  tliat  he  did  not 
remember  how  many  questions  were  asked, 
and  that  he  put  down  only  the  answers  to  the 
questions.  He  also  testified  that  at  some 
time  while  he  was  present  with  the  deceased 
he  said  he  knocked  O.  G.  Richard  down,  but 
witness  did  not  remember  whether  this  state- 
meat  was  made  at  the  time  of  the  reduction 
to  writing  or  Just  before  or  after.  The  shoot- 
ing ocdured  between  7  and  8  o'clock-  fa  the 
eTenlng,  and  death  Misued  early  the  n^t 
morning.  The  state  introduced  ttie  written 
statement,  which  is  as  follows: 

"State  of  Florida.  Bradford  County.  Be- 
fore ine,  &  Justice  of  the  peace  in  and  for  said 
state  and  county.  perswaUy  appeared  A.  J. 
Kite,  who,  being  duly  sworn,  says  that  on 
the  19tb  day  of  August  A.  D.  18&9,  In  the 
coiml7  and  state  aforesaid,  one  O.  Richard 
was  drunk  and  disorderly  in  the  town  of 
Lake  Birtler,  and  he,  the  said  d^nent,  at- 
t^pted  to  arrest  him,  the  said  O.  G.  Rich- 
ard, when  some  one  shot  him  in  the  back 
from  behind.  The  said  deponent  then  ran 
across  the  street  and.  said  R  R  Richard 
following  him,  shooting  him.  I  then  pulled 
my  idstol.  and  H.  R  Rkhard  and  I  stood 
azkd  shot  at  each  other.  Z  fired  three  shots. 
O.  6.  Richard  came  up,  and  R.  R.  Richard 
taild  him  to  shoot  me.  Gordon  Jumped  be- 
hind the  well.  I  don't  know  whether  he  shot 
me  or  not  I  am  satisfied  that  I  will  not  get 
well  [Signed]  A,  J.  Kite."  This  statement 
was  sworn  to  Iwfore  the  Justice  of  the  i)eace. 
Objection  was  made  and  overruled  to  the 
introduction  of  the  written  statement  on  the 
grounds  that  It  relates  to  matters  distinct 
from  Issues  being  tried,  and  not  part  of  the 
res  gestce;  because  It  was  shown  that  the 
witness  did  not  claim  to  be  literal  in  taking 
down  the  statement;  because  it  was  In  part 
as  shown  by  the  testimony,  in  response  to 
questions  asked;  because  the  affidavit  shows 
upon  its  face  that  It  was  not  the  dictation  or 
statement  of  the  deceased,  but  a  succession 
of  questions  by  the  scribe  and  answers  of 
deceased;  and  because  no  proper  foundatloii 
was  laid  for  Its  Introdnctifm.  The  fwegolns 


rulings  in  reference  to  the  dying  statements 
of  the  deceased  form  the  basis  of  the  first 
second,  and  third  assignments  of  error.  Dy- 
ing declarations  of  a  parson  mortally  wound- 
ed in  r^erence  to  the  circumstances  which 
caused  death.  In  cases  where  the  death  of 
the  declarant  is  the  subject  of  the  charge,  are 
admissible  in  evidence  when  the  declarant 
evidently  lielleves  that  death  Is  imminent 
and  he  is  without  any  hope  of  recovery. 
When  the  party  is  in  extremity,  all  hope  of 
this  world  gone,  every  motive  to  falsehood 
silenced,  and  the  mind  induced  by  the  most 
powerful  wmslderatlona  to  speak  the  truth, 
the  situation  is  so  solemn  and  so  awful  as  to 
be  considered  by  the  law  as  creating  an  obli- 
gation equal  to  that  of  an  oath  administered 
in  court.  The  circumstances  under  whldi 
such  statements  are  made  must  be  shown. 
In  order  that  the  court  may  determine  wheth- 
er the  declaraticms  should  be  considered  by 
the  Jury.  Dixon  v.  State,  13  Fla.  636;  Les- 
ter V.  State,  37  Fla.  382,  20  South.  232; 
Greenl.  Ev.  (16th  Ed.)  1 156.  We  are  of  opin- 
ion that  a  fiufllclent  showing  was  made  that 
the  deceased  thought  his  death  was  Immi- 
nent, and  had  lost  all  hope  of  recovery,  when 
he  made  the  oral  statemait  to  West  and  tbe 
declarations  to  the  Justice,  and  reduced  to 
writing,  to  admit  them  as  dying  declarations. 
He  asked  West  to  lay  him  on  the  street,  and 
let  him  die;  stating  at  the  time  that  he  was 
shot  through  and  through,  and  could  not  llv& 
The  statement  made  to  the  Justice  was  a 
short  time  after  what  was  said  to  West,  and 
the  proof  shows  that  be  then  understood  hla 
condition,  and  realized  that  he  would  die. 
All  that  he  said  In  reference  to  his  recovery 
strongly  Impresses  the  mind  vrith  tie  belief 
that  he  thought  himself  In  the  presence  of 
immediate  death,  and  without  any  hope  of 
living.  The  fact  that  tiie  attending  phy- 
sicians tried  to  encourage  him  by  telling  him 
his  wounds  were  not  serious,  taken  in  con- 
nection with  hlB  reply,  does  not  show  that 
he  had  any  hope  of  recovery.  He  was  so 
firm  of  the  belief  tliat  he  was  going  to  die 
that  he  Instantly  told  the  doctor,  who  tried 
to  encourage  him,  that  he  wonid  die.  The 
motion  to  strike  out  all  the  testimony  of  West 
as  to  the  statement  of  the  deceased  exc^t' 
as  to  who  shot  him  was  properly  denied,  for 
the  reason  that  what  be  said  In  reference  to 
his  condition  and  his  hopes  of  recovery  tend- 
ed to  show  the  clrcnmstances  and  state  of 
mind  under  which  the  declai-atlon  was  made 
as  to  whether  it  was  In  fact  a  dying  declara- 
tion in  the  meaning  of  the  law.  Was  the  de- 
ceased at  that  time  without  hope  of  recovery, 
and  believed  that  he  was  at  the  point  of 
death?  What  he  said  tended  to  exhibit  his 
true  fe^ng  and  belief,  and  it  was  proper 
for  the  court  to  know  .what  he  said  In  deter- 
mining the  admissibility  of  the  statement  as 
a  dying  declaration.  The  motion  to  strike 
out  went  to  all  of  the  statement  except  that 
part  In  reference  to  who  shot  the  deceased: 
and.  as  some  part  cowed  by  the  motion  was 
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admiralbte,  we  are  not  required  to  oamlne 
critically  every  soitaice  In  tbe  atatemoit 
Ttie  Bame  obBerratkuiB  nill  apply  to  the  ob- 
jection to  the  written  statemCTt  on  the 
cround  that  it  rehited  to  matters  not  a  part 
of  the  res  geate.  Some  part  ot  the  state- 
ment ]^  cleariy  odmlssihle,  and  the  proper 
course  woidd  have  been  to  exclude  the  part 
not  admissible.  If  sndi  be  the  case.  The 
fact  that  dedaxBtloDS  are  made  In  responM 
to  qaestions  is  no  ground  for  excluding  them. 
1  GreenL  Br.  (lOth  Ed.)  |  158.  Tbe  Justice 
testified  that  the  statement  contidned  the 
language  of  the  declarant  as  near  as  ptnslble, 
and  that,  after  It  was  writtoi  oat.  It  was 
read  over  to  and  signed  by  him.  This  suffi- 
ciently oTNOHnes  all  tbe  other  objectltms  to 
the  Introduction  of  the  written  statement  not 
already  considered,  and  the  court  conmiltted 
no  error  In  tbe  rulings  mentioned. 

Ttxe  conrt  Instructed  the  Jury  that:  "la 
prosecntioas  for  criminal  offenseB,  where  two 
or  more  persons  are  charged  In  the  same  in- 
dictment, tlie  prosecution  is  several  as  to 
eacb  defendant;  and,  if  yon  have  a  reason- 
able doubt  of  tbe  guilt  ot  either  of  the  de- 
fendants, you  mnst  give  the  benefit  of  such 
reaB<ma]ile  doubt  to  any  defradant  as  to 
whom  yon  have  it  You  may  conviet  one  and 
acquit  the  other,  as  the  evidence  warranta, 
or  acquit  both,  a$  you  find  from  the  evi- 
dence." The  italicized  part  of  the  charge  is 
assigned  as  error,  and  tbe  point  sought  to  be 
made  on  It  Is  that  It  excludes  the  right  of  the 
Jury  to  entertain  a  reasonable  doubt  arising 
rromawant  of  evidence.  Without  considering 
whether  this  criticism  has  an;  force,  aside 
from  any  other  portion  of  the  charge,  we  are 
satisfied  that,  read  in  connection  with  an- 
other portion  glvMi  In  the  Immediate  connec- 
tion, the  Jury  could  not  have  been  misled, 
and  plaintiff  in  error  has  no  ground  of  Just 
eomidaint.  The  potion  of  the  charge  re- 
ferred to  is  that  "each  defendant  In  a  crim- 
inal case  Is  presumed  innocent  until  the  state 
has,  by  competent  testimony,  proved  his  guilt 
to  the  exclusion  ot  or  beyond  a  reasonable 
doubt,"  etc.  The  court.  In  effect,  Informs 
tbe  jury  that  the  deftmdant  Is  presumed  Inno- 
cent in  the  absence  of  any  testimony,  and 
that  he  la  «ititled  to  an  acquittal  unless  the 
testimony  establishes  guilt  beyond  a  reason- 
aXAe  doubt  We  do  not  perceive  how  the 
Jury  could  have  failed  to  give  the  defendant 
the  benefit  of  any  doubt  arising  from  a  want 
of  evidence,  If  such  was  the  case,  to  establish 
guilt  beyond  a  reasonable  doubt 

The  court  charged  the  Jury  in  reference  to 
Its  b^g  murder,  under  the  law,  to  kill  an 
officer  In  the  execution  of  his  official  duties, 
and  tills  portion  of  the  charge  Is  assigned  as 
error.  Tbe  plaintiff  In  error  tv-as  c<»ivlcted 
of  mandanghter,  and  not  murder;  and,  as 
tSie  jury  rejected  entirely  the  theory  of  mur- 
der hypothecated  In  the  charge  objected  to. 
It  is  not  apparent  that  he  was  Injured  In  any 
way  by  the  charge.  In  this  view  it  Is  not 
fffit'"^fi?  to  consider  whether  the  charge  was 


legally  accurate  as  applied  to  a  finding  of 
murder.  Tbe  i^Intlff  In  error  Is  not  com- 
plaining of  Oils  degree  ot  lusnldde. 

Assignments  of  error  are  based  apm  tbe 
refusal  of  the  orart  to  glT*  InatmctlonB  num- 
bered 1  and  2  requested  for  defendant  The 
first  Is  that:  "If  a  peratHk  Is  assaulted  to 
such  a  way  as  to  induce  In  him  a  reasonable 
belief  tbat  he  is  in  actual  danger  of  losing 
hia  life  or  of  suffering  great  bodily  harm,  he 
will  be  Justified  in  defending  himself,  al- 
though the  danger  t>e  -iu>t  real,  but  merely 
apparent.  Snch  a  person  win  not  be  hdkl  re> 
spcmsible  criminally  if  he  acts  In  self -de- 
fense from  a  real  and  honest  conviction  as 
to  the  character  of  the  danger,  although  be 
may  be  mistake  as  to  the  extoit  of  the 
actaal  danger."  The  second,  In  effect,  ap- 
plied the  same  principle  to  the  plaintiff  In 
error  personally.  The  test  of  reasonable  be- 
lief of  Imminent  danger  entertained  by  a 
reasonably  prudent  or  cautious  man  applied 
In  the  cases  of  Smith  v.  Stote,  25  Fla.  S17, 
6  South.  462,  and  Padgett  v.  Stete,  40  Fla. 
451.  24  South.  140.  Is  absent  from  the  In- 
Btructions.  The.  court  Instructed  the  Jury, 
on  tlie  subject  of  Justifiable  homicide  imdet 
the  statute,  that  It  was  Justifiable  when 
committed  In  resisting  any  attempt  to  mur- 
der such  person  or  commit  a  felony  upon 
him,  or  when  committed  in  the  lawful  de- 
fense of  such  person,  or  of  bis  or  her  bua- 
band,  wife,  parent  child,  master,  mistress, 
or  servant,  when  there  shall  be  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  or  do  some  great  personal  Injury, 
and  there  shall  be  imminent  danger  of  sucli 
design  being  accomplished.  But  the  court 
Instructed  vthe  Jury  tbat  this  right  of  de- 
fense under  tbe  statute  applied  only  to  the 
domestic  relations  stated,  and  did  not  Justi- 
fy or  excuse  the  killing  of  a  human  being 
In  defense  of  a  brother.  We  are  of  opinion, 
without  reference  to  the  language  of  the 
charge  refused  and  what  the  court  had  al- 
ready charged,  that  plaintiff  In  error  has 
no  right  to  complain  of  the  refusal  of  the 
court  to  Instruct  the  Jury  on  that  phase 
of  the  law  of  Justifiable  homicide  alluded 
to  In  the  rejected  requesf»,  under  the  facts 
of  this  case  as  applicable  to  him.  The  the- 
ory of  the  prosecution  was  that  Kite,  the  de- 
ceased, while  acting  in  the  capacity  of  mar- 
shal, attempted  to  arrest  O.  G.  Richard, 
knocking  him  down  in  the  attempt  and  that 
R.  R.  Richard  approached  htm  from  behind, 
and  shot  bim  In  the  back.  Plaintiff  In  er- 
ror did  not  concede  that  he  shot  Kite  while 
be  was  attempting  to  arrest  O.  6.  Richard, 
or  at  all,  but  insists  that  If  be  did.  Kite  had 
no  right  to  make  the  arrest,  and  plaintiff  In 
error  had  the  legal  right  to  resist  In  the 
defense  of  his  brother.  It  Is  also  contended 
that  plaintiff  In  error  had  reason  to  ai^re- 
hend  that  a  felony  was  being  committed  on 
O.  G.  Richard,  and  this  Justified  an  Interfer- 
ence, eren  to  the  extent  of  teklng  life.  The 
testimony  shows  clearly  that  some  ooe  Aot 
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at  mte  tarn  behind  after  he  had  knocked 
O.  O.  Richard  down,  and  while  over  him. 
bot  It  falla  to  show  any  asaault  on,  or  m«i- 
aoe  to,  or  altwcatlon  with  R.  B.  Blchard  on 
the  part  of  Kite  before  he  was  shot  We  do 
not  find  In  the  erldence  any  snpport  to  the 
tiieory  that  plaintiff  In  error  could  hare 
commenced  an  aasanlt  on  Kite  on  the  theory 
that  he  had  reawwable  ground  to  apprehend 
the  taking  of  his  own  life,  or  the  Infliction 
on  blm  of  great  bodily  Injury,  as  liypothe- 
■Ised  In  tlie  rejected  requests.  On  the  state 
of  the  proofs  it  was  not  Indispensable  that 
the  court  should  submit  the  case  to  the  Jury 
<m  the  theory  requested.  The  instructions 
to  the  Jury  should  corer  the  lav  as  applica- 
ble to  the  facte,  and  It  1b  elemoitary  that  It 
Is  not  error  to  refuse  a  correct  proposition 
of  law  where  the  facts  do  not  demand  It. 
The  rigbt  to  resist  arrest  or  take  life  In  de- 
fense of  a  brother  wlU  come  up  under  other 
Instructions  refused. 

The  seventh  request  of  defendant  was  re- 
fused by  the  court,  and  the  ruling  Is  assign- 
ed as  error.  We  are  of  opinion  that  the  en- 
tire scope  of  this  request  was  fully  covered 
by  the  gsieral  cha^  of  Uie  court,  and  the 
third  and  sixth  charges  given  at  the  request 
of  defendant;  and  hence  there  was  no  error 
In  declining  to  give  the  seventh  requMt 

The  eighth  and  eighteenth  requests  were 
lefOsed,  and,  we  think,  properly  so,  because 
tbey  are  fnl^  covered  by  the  general  Instruc- 
tion of  the  court  and  charges  given  at  re>- 
quest  of  defendant. 

The  tenth  request  refused  contains  state- 
ments that  are  not  correct,  and  are  sufficient 
to  authtnize  Its  refusal.  It  hsrpotheslses  a 
state  of  facts  upon  which  the  Jiivy  were  di- 
rected to  find  a  verdict  of  manslaughter, 
and  such  was  the  finding  In  the  casb  Be- 
sides this,  ttie  court  fully  covered  the  ground 
of  the  request  In  an  Instruction  given,  and 
the  defendant  has  no  room  for  c<HnpIalnt  In 
this  respect. 

Tbe  sixteenth  and  seventeenth  requests  re- 
fused by  the  court  were  on  the  subject  of 
reasonable  doubt,  and  we  tiilnk  the  court 
had  -already  sufficiently  Instructed  the  Jury 
on  the  sul^ect  as  to  Justify  their  refusal. 
Where  the  court  correctly  Instructs  as  to  the 
presumption  of  Innocence,  and  that  the  tes- 
timony bi  its  entirety  must  establish  guilt 
of  the  charge  beyond  any  reasonable  doubt. 
It  Is  not  error  for  the  court  to  refuse  again 
to  charge.  In  substance,  the  same  as  al- 
ready given,  though  the  request  may  be 
couched  in  different  language.  Long  v. 
State.  42  Fla.  — .  28  South.  775;  Higgln- 
botham  V.  State  (decided  at  this  term)  29 
South.  4ia 

The  eleventh,  twelftb,  thirteenth,  and  four- 
teenth requests  of  defendant  refused  by  the 
court  are  as  follows:  (11)  "Officers  of  the 
law,  except  when  In  the  discharge  of  their 
duty  aa  such,  are  entitled  to  no  more  protec- 
tion under  tbe  law  than  an  ordinary  cltlaat, 
and  have  no  mi}n  rights  than  other  dttsens. 


It  is  the  right  of  an  office  to  arrest  persons 
for  the  commission  of  crime  amonnting  to  no 
more  than  a  misdemeanor  or  breaches  of  the 
peace  committed  in  his  presence,  bnt  in 
making  an  arrest  he  must  not  exceed  his  du- 
ty. If  yon  believe  A.  J.  Kite  to  be  mar- 
stial,  and  he  merely  laid  his  hand  uwa  Gor- 
don Richard  to  arrest  him,  and  that  such 
was  by  reason  of  an  infraction  of  the  law 
committed  In  his  presence  by  Gordon,  then 
ttiua  far  he  would  be  Justified  as  a  police  offi- 
cer; but  if.  Instead  of  doing  this.  Kite  com- 
menced by  gi^ng  Oordon  a  blow,  and  knock- 
ing him  down,  he  was  not  Justified  In  so  do- 
ing, and  exceeded  his  duty,  and  the  right  to 
defend  himself  was  then  and  there  bestowed 
upon  Gordon." 

(12)  "Officers  of  the  law  are  authonsed  to 
dlsAatge  their  duties  In  a  pnH>er  and  lawful 
manner,  notwithstanding  any  reslstaxKe  that 
may  be  made  to  them,  yet  they  lAall  not  take 
extreme  measures  upon  Blight  causes,  or  un- 
less tliere  Is  real  necessity.  Therefore.  If  you 
find  from  the  evidence  that  Gord<m  Bichard 
was  unarmed,  and  had  been  guilty  of  an  hi- 
ftactlcm  of  the  law  In  the  presence  of  Kite, 
and  Kite  was  mandial,  and  that  Kite  endear^ 
ored  to  make  an  arrest  by  first  knocking  him 
down,  thm  said  knocking  down  was  without 
warrant  of  law,  and  Gordon  Richard  had  the 
right  to  resist  And  If  you  further  brieve 
from  the  evidence  in  this  connection  that  he 
had  not  been  guilty  of  any  infraction  of  tbe 
law,  and  that  without  b^g  in  Uie  dlscharse 
of  his  duty,  Kite' assaulted  him,  it  was  the 
right  of  Gordon  Richard  to  fight  back,  and 
repel  force  with  force  In  such  a  degree  u 
was  necessary  to  protect  himaelf 

(18)  "If  you  believe  from  the  evidence  la 
this  case  that  Kite  did  endeavor  to  arrest 
Gndon  Richard,  but  tbrooi^  some  motive 
and  for  some  purpose  oatdde  and  Ind^nd- 
ent  of  the  discharge  of  his  dn^  he  assaulted 
Gordon  Richard,  then  Richard  was  perfectly 
Justifiable  in  resisting  thia  assault;  and  it. 
under  these  circumstances.  Dolph  Blchsrd 
Interfered,  and  through  this  interference  la 
the  course  of  a  fight  shot  and  killed  Kite, 
then  such  killing  would  not  be  murdn." 

(14)  "The  right  to  self-defbnse  as  laid 
down  in  the  forcing  instructions  Is  «tend- 
ed  under  the  law  to  the  defense  of  the  broth- 
er, and  If  the  Jury  believe  from  the  evldoice' 
that  the  deceased,  Kite,  had  knocked  Gordon 
Blchard  down,  and  was  standing  ovw  him  is 
an  attitude  indicating  or  threatening  serious 
bodily  harm  to  the  said  Oordon  Richard 
while  he  was  prone  upon  the  ground;  and 
if  yon  believe  from  the  evidence  that  the 
said  deceased.  Kite,  was  shot  wliile  he  was  in 
this  attitude  by  the  defendant  B.  R.  Rich- 
ard,' and  that  the  said  Gordon  Richard  was  the 
brother  of  the  said  R.  R.  Richard,  and  that 
the  said  R.  R.  Richard  had  reason  to  brieve 
from  the  surrounding  circumstances  that 
Kite  intended  to  do  some  great  bodily  harm 
to  bis  brother,  Gordon,  and,  acting  on  that 
beUef,  fired  the  fatal  shot  Im^wIU  be  Jwtified 
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In  tlie  law.  and  yon  ahonld  find  the  defend- 
anU  not  guilty." 

Ai  Qordott  Richard  was  acquitted.  It  will 
cot  be  necewary  for  us  to  determine  the  cor- 
rectnees  of  requesta  applying  exclnaively  to 
him,  unless  the  principle  announced  in  14— 
that  one  brother  can  exercise  the  fuU  right 
of  self-defense  In  behalf  of  another— Is  cor^ 
rect  Our  statute  provides  (Rev.  Bt  8  2S77) 
that  the  killing  of  a  human  being  Is  either  Jus- 
tifiable or  excusable  homicide,  or  murder,  or 
manslaughter,  according  to  the  facts  and  i^r- 
cumstances  of  each  case.  Justifiable  homi- 
cide Is  d^ned  to  be  '*when  committed  by 
public  officers,  and  those  acting  by  their  com- 
mand In  their  aid  and  assistance,  either  in 
obedience  to  any  Judgment  of  a  competent 
court,  or  when  necessarily  committed  Id 
overcoming  actual  resistance  to  the  execo- 
tl<Hi  of  some  legal  process,  or  the  discharge 
of  any  other  legal  duty,  or  when  necessarily 
committed  in  retaking  felons  who  have  been 
rescued,  or  who  have  escaped,  or  when  nec- 
essarily committed  In  arresting  felons  flee- 
ing from  Justice."  Homicide  Is  also  Justifi- 
able when  committed  by  any  person  in  either 
of  the  following  cases:  "(1)  When  resisting 
any  attempt  to  murder  such  person,  or  to 
commit  any  felony  upon  him  or  her,  or  upon 
or  In  any  dwelling  house  in  which  such  per^ 
son  tbaU  be;  or  (2)  when  committed  in  the 
lawful  d^ense  of  such  person,  or  of  his  or 
her  husband,  wife,  parent,  child,  master, 
mistress,  or  servant,  when  there  shall  be  a 
reasonable  ground  to  apprehend  a  design  to 
commit  a  felony,  or  to  do  some  great  personal 
injury,  and  there  shall  be  Imminent  danger 
of  such  design  being  accomplished;  or  (8) 
when  necessarily  committed  In  attempting 
by  lawful  ways  and  means  to  apprehend  any 
person  for  any  felony  committed,  or  in  law- 
fully suppressing  any  riot,  or  in  lawfully 
keeping  and  preserving  the  peace."  Homi- 
cide Is  excusable  "when  committed  by  acci- 
dent and  misfortune  In  lawfully  correcting  a 
child  or  servant,  or  In  doing  any  other  law- 
ful act  by  lawful  means  with  usual  ordinary 
caution,  and  vrithout  any  unlawful  Intent,  or 
by  accident  and  misfortune  in  the  heat  of 
passion,  upon  any  sudden  and  sufficient  prov- 
ocatloQ,  or  upon  a  sudden  combat,  without 
any  dangerous  weapon  being  used,  and  not 
done  in  a  cruet  or  nnusual  manner."  The 
statute  also  defines  murder  In  Its  three  statu- 
tory degrees,  and  makes  manslaughter  "the 
killing  of  a  human  being  by  the  act,  procure- 
ment, or  culpable  negligence  of  another.  In 
cases  where  such  killing  shall  not  be  Justlfi- 
aUe  or  excusable  homicide  nor  murder,  ac- 
cording  to  the  iwovlslons  of  this  article." 

Section  2388  provides  that  whoever  shall 
tmnecessarlly  kill  another,  either  while  re- 
sisting an  attempt  by  such  other  person  to 
conunit  any  felony,  or  to  do  any  othor  un- 
lawful act,  ot  after  such  attempt  shall  have 
&lled,  Shan  be  deemed  guilty  of  manslaugh- 
ter. 

By  our  statute  any  person  Is  Jnstlflable  In 
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committing  a  homicide  not  only  In  the  law- 
ful defense  of  himself,  but  also  of  bis  or  hee 
husband,  wife,  parent,  child,  master,  mis- 
tress, or  servant,  when  there  shall  be  a  rea- 
sonable ground  to  apprehend  a  design  to  com- 
mit a  felony,  or  do  some  great  personal  In- 
jury, and  there  shall  be  Imminent  danger  of 
such  design  being  accomplished.  A  brother  Is 
not  Included  among  these  domestic  relations 
In  whose  behalf  any  parson  may  defend,  not 
only  when  absolutely  necessary  to  protect 
life,  but  also  when  there  shall  be  a  reason- 
able ground  to  ai^rehend  a  design  to  com- 
mit a  felony,  or  do  some  great  pmonal  in- 
Jury,  and  there  shall  be  Imminent  danger  of 
such  design  being  accomplished.  It  a  broth- 
er kills  solely  In  defense  of  a  brother.  In 
order  to  escape  some  one  of  the  homicidal 
offenses  d^ned  by  the  statute  the  facts  of 
the  case  must  bring  him  within  one  of  the 
Justifiable  or  excusable  homicides  therein 
authorized,  as  the  statute  law  is  that  the 
killing  of  a  human  being  Is  ^ther  Justifiable 
or  excusable  homicide,  or  murdw,  or  man- 
slaughter, according  to  the  facts  and  circum- 
stances of  each  case.  Zn  the  present  case 
the  only  defensive  ground  upon  which  plaln- 
tifC  In  error  can  claim  to  stand,  conceding 
that  he  shot  the  deceased  after  be  had 
knocked  Oordm  Blchard  down.  Is  that  em- 
braced under  the  third  head  of  the  second 
division  of  section  2378,  Rev.  St,  to  the  effect 
that  a  homicide  Is  Justifiable  when  necessari- 
ly committed  by  any  person  In  lawfully  keep- 
ing and  presCTvlng  the  peace.  It  Is  laid 
down  generally  by  common-law  authority 
that  the  necessary  killing  of  a  human  be- 
ing to  prevent  the  commission  ot  a  known 
forcible  (elony  is  authorized  by  law.  Black- 
atone  says  that  homicide,  when  committed 
for  the  prevention  of  any  forcible  and  atro- 
cious crime,  Is  Justifiable  by  the  law  of  na- 
ture, and  also  by  the  law  of  England  as  it 
stood  so  early  as  the  time  of  Bracton.  An- 
ciently many  fel<mlea  at  common  law  were 
punishable  with  death,  and  this  may  have 
authorized  the  further  statement  of  Black- 
stone  that  "the  one  universal  principle  that 
runs  through  our  own  and  all  other  laws 
seems  to  be  this:  that  where  a  crime.  In  It- 
self capital.  Is  endeavored  to  be  committed 
by  force,  it  Is  lawful  to  repel  that  force  by 
the  death  of  the  party  attempting."  2  Lewis, 
Bl.  Comm.  182.  But  our  statute,  as  we  have 
seen,  has  re  gala  ted  the  subject  of  homicide, 
and  Its  terms  must  be  considered  In  ascer- 
taining the  character  of  a  killing.  People  v. 
Cole,  4  Parker,  Or.  R.  8S.  According  to  its 
express  provisions,  the  homicide,  in  order  to 
be  Justifiable,  must  necessarily  be  commit- 
ted in  lawfully  keeping  or  preserving  the 
peace.  The  statute  puts  the  killing  under 
the  third  subdivision,  which  we  are  consid- 
ering, upon  the  ground  of  actual  necessity, 
and  does  not  Justify  one  in  acting  upon  rea- 
Btmable  belief  arising  from  appearances.  We 
do  not  deem  It  necessary  In  this  case  to  go 
Into  a  full  dlacoBslon  of  the  caset  In  vblcb 
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a  printe  pema  jaaj  Jostlflably  kill  another 
iB  lawfully  keying  or  prewrrliig  tb*  peact^ 
bat  confine  tbe  decision  to  tbe  correctneM  of 
the  reQueeta  refused. 

The  view  asserted  Is  the  fourteenth  re- 
quest, that  the  right  of  self-defense  laid 
down  In  the  preceding  ones  was  extended 
under  the  law  to  the  defense  of  a  brother,  la 
not  correct.  A  brother  li  not  liuladed  among 
tbe  relations  In  whose  behalf  tbe  right  of 
permissive  def^ise  Is  authorised  by  the  stat- 
ute; and  the  court  was  Justified  In  refusing 
the  request  on  that  account.  Even  If  a  broth- 
er were  Included  among  the  relations  In 
whose  behalf  the  right  of  self-defense  Is  per- 
mitted. It  could  only  be  exercised  In  cases 
where  there  Is  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony,  or  to  do 
some  great  personal  Injury,  and  there  Is  Im- 
minent danger  of  such  design  being  accom- 
idlahed.  The  fourteenth  request  Is  essential- 
ly defective  In  this  respect 

The  nineteenth  request  was  property  re- 
fused  foe  the  reason  Just  st&ted. 

The  thirteenth  request  does  not  contain  the 
Idea  that  Dolph  Richard  had  the  right  to  In- 
terfere on  the  ground  of  being  a  brother,  but 
it  is  so  clearly  wrong  as  to  call  for  no  ex- 
tended discussion.  There  is  no  reference  to 
the  danger  of  the  person  assaulted,  nor  the 
necessity  under  which  the  killing  was  done. 
This  request  Is  entirely  Inconsistent  with  the 
Tlews  we  have  already  stated. 

The  only  other  refused  request  applicable 
to  plaintiff  In  error  and  objected  to  Is  num- 
bered 10^  as  follows:  "Under  the  law, 
where  a  person  Is  being  violently  and  un- 
lawfully assaulted,  a  stranger  Is  authorized 
to  interfere  with  such  force  as  may  be  neces- 
sary to  stop  the  assault,  and  If,  In  doing  so. 
he  uses  no  more  force  than  is  necessary,  he 
Is  wlQiln  the  law;  or  If,  in  so  doing,  he  is  In 
turn  assaulted  violently  by  one  of  the  parties 
to  the  affray,  and  is  placed  In  danger  of  great 
bodily  harm,  then  he  would  be  Justified  In 
takh^  the  life  of  his  assailant;  or.  If  an  In- 
terference was  had  under  such  circumstan- 
ces by  a  stranger,  he  should,  through  hot 
Uood,  use  more  force  than  necessary,  and 
klU  one  of  the  parties  to  the  affray,  provided 
be  Intufered  with  proper  motives,  and  for 
the  purpose  of  preventing  a  breach  of  the 
peace,  such  killing  would  be  manslaughter, 
and  not  murder."  This  request  contains 
B^arate  distinct  propositions  of  law,  and,  If 
either  one  Is  not  correctly  stated,  the  refusal 
of  the  court  to  give  It  as  an  entirety  is  de- 
fendble.  The  second  proposition,  in  effect. 
Is  this:  that  If  one  person  is  violently  and 
unlawfully  assaulted,  and  a  stranger  inter^ 
fere,  using  no  more  force  than  is  necessary  to 
utop  the  assault,  and  one  of  the  parties  to 
the  affray  turn  <m  him,  and  assault  him  vio- 
lently, and  he  is  placed  In  danger  of  great 
bodily  harm,  then  he  Is  Justified  under  the 
law  m  taking  the  life  of  the  assailant  Would 
not  the  danger  of  great  bodily  harm  to  the 
party  Interfoiiv  bare  to  be  Imminent  In  or^ 


dcr  to  Justify  tbe  taking  of  life?  It  may  be 
commendable,  and  in  the  discharge  of  a  le- 
gial  duty,  for  a  person  to  Interfere,  and  stop 
an  unlawful  violent  assault;  but  when  this 
has  been  done,  and  we  of  tbe  parties  to  tbe 
affray,  whether  the  one  guilty  of  the  unlaw- 
ful assault  or  not  turns  on  the  peacemak«:. 
can  he  Justifiably  take  the  assaUants  life  un- 
der other  conditions  than  those  prescribed  by 
law  to  Justify  a  homicide  In  self-defimae? 
We  think  not.  A  man  is  Justified  In  oom- 
mltting  a  homicide  only  when  resisting  an 
attempt  to  murder  him,  or  to  commit  a  felony 
upon  him,  or  upon  or  In  any  dwelling  hoiose 
in  which  he  may  be;  or  whnk  committed  In 
bis  lawful  defense,  when  there  shall  be  a 
reasonable  ground  to  apprehend  a  design,  to 
commit  a  felony,  or  do  some  great  personal 
Injury,  and  there  shall  be  Imminent  danger 
of  such  design  being  accomplished.  The  last 
qualifying  clause  Is  Important  and  limits  the 
right  to  take  life,  where  tbe  other  conditions 
exist,  when  the  danger  Is  Imminent  We 
think  the  oonrt  did  not  err  In  refuslos  tbe 
charge. 

On  the  pohkt  of  the  testimony  we  are  of 
<^ini<»i  that  the  Jury  were  authorlEed  to  con- 
clude that  plaintiff  In  error  shot  the  deceased, 
and  that  In  other  respects  the  evidence  is 
sufficient  to  sustain  the  verdict 

The  Judgment  of  the  court  belvw  la  af- 
firmed. 


GRAFT  V.  STATE. 
{Supreme  Court  of  Florida.   Oct  23. 1900.) 

CaiHINAb  LAW— PBRJURT    COHHITTED  BB- 
rORE  GRAND  JURT— INDICTHBMT  FOR. 

1.  An  investigation  by  a  grand  Jury  of  a 
crime  that  la  within  Its  juiisdiction  to  investi- 
gate and  to  Indict  for  is  a  judicial  proceeding 
in  a  court  of  Justice,  and  perjuir  committed 
befors  them  In  such  an  investigation  tells 
within  that  phase  of  the  erimepxovided  tor 
by  section  2681  of  tiie  Fl«4da  Eevlsed  Stat- 
utes. 

2.  In  an  indictment  for  perjary  it  is  an  essen- 
tial alleftation  that  tbe  party  charged  was  dnly 
Bworo,  and  that  the  oath  was  administered  to 
him  by  some  one  authorlaed  by  law  to  admlni»- 
ter  such  oath. 

(Syllabus  by  the  Court.) 

Elrror  to  circuit  court.  Baker  county;  Bhy- 
don  M.  Call,  Judge. 

William  Craft  was  cwvlcted  of  pajnry, 
and  brings  error.  Reversed. 

See  28  South.  761. 

Leonldaa  E.  Wade,  for  plaintiff  In  errm-. 
William  B.  Lamar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  O.  J.  The  plaltttlfl  In  erzor. 
hereinafter  called  the  "defendant,"  was  In- 
dicted for  perjury  at  the  fall  tarn,  1899.  of 
the  circuit  court  for  BfUcer  county;  was  tried. 
cMivicted,  and  smtenoed  therefor  at  tlie 
spring  tmn,  1900,  of  said  coart;  and  took 
writ  of  error. 

The  sixth  ass^rnment  of  error  Is  the  orer^ 
ruling  of  the  d^endant's  motlw  in  arrest 
at  Jad^moit.  This  motion  was  i^n  the  fol- 


Digitized  by 


Google 


CUAFX  r.  STATE 


419 


loirlnf  groonds:  (1)  The  taMUetmeut  Oom  not 
cbarge  an  offenie  under  the  laws  tff  Florida. 

{2i  Tbe  indictment  puiporta  to  cbarge  a 
crime,  to  wit,  of  perjury,  committed  In  a  JU' 
diclal  proceeding,  and  tlm  and  therein  re- 
cites tb&t  the  false  oatb  (If  talten  at  all)  was 
taken  before  fba  grand  Jury  of  said  county, 
and  was  not  committed  before  the  court  on 
trial  of  Indictment  or  information  before  a 
court 

0)  The  crimes,  as  appears  In  the  laws  of 
Florida.  In  sections  2660.  2561,  Bev.  St,  are 
separate  and  distinct  cAenses,  and  cannot  be 
blended  together.  A  inrson  cannot  be  con- 
victed on  an  Indictment  fonnd  tor  perjury  In 
a  judicial  proceeding,  when  the  false  oatii 
was  taken  before  the  grand  Jury  of  the  coun- 
ty. The  grand  Jury  Is  no  Judicial  body,  and 
cannot  hear  and  determine  nor  settle  a  mat- 
ter Judicially. 

The  indictment  assailed  this  motion  Is 
as  follows: 

"In  Circuit  Court  for  the  Fourth  Judicial  Cir- 
cuit of  Florida,  Baker  Oounty,  Fall  Term, 
in  the  Year  of  Our  Lord  One  Thousand 
Eight  Hundred  and  Ninety-Nine. 

**8tate  of  Florida  vs.  WllUam  Ciaft  Indict- 
ment for  Ptfjury. 

**In  the  name  and  by  Tlrtne  of  the  state  ot 
Florida: 

rrhe  grand  Jnrors  of  the  atate  ot  Florida, 
impaneled  and  sworn  to  inquire  and  tme 
presentments  make  In  and  for  the  body  of 
the  county  of  Baker,  iQKin  tbelT  oatb  do  pre- 
sent that  CHie  William  Craft,  late  of  tlie  coun- 
ty ijt  Baker  and  state  ia  Florida,  (m  tiie  3d 
day  of  April,  in  the  year  of  our  Lord  tm'e 
tbousand  eight  hundred  and  ninety-nine,  in 
the  county  and  state  aforesaid,  with  force 
and  arms,  at  and  In  tfie  connty  of  Baker 
aforesaid,  at  the  spring  term  of  the  circuit 
GooTt  of  the  state  of  Florida  In  and  tm  said 
connty  of  Baker,  and  the  said  WlUlam  Craft 
being  then  and  there  brought  before  the 
presence  of  the  grand  Jury  of  said  county, 
ttwn  and  thwe  lawfully  Impaneled  and 
sworn,  to  testify  before  said  grand  Jury  as 
to  certain  niatters  and  things  concerning  and 
respecting  the  killing  and  murder  of  one 
George  P.  Canora.  who  was  killed  and  mur^ 
dered  in  said  county  of  Bakw  im  the  6tb  day 
of  June,  A.  D.  1896,  of  which  said  uning 
and  murder  the  aforesaid  grand  Jury  was 
then  and  there  Inquiring,  and  the  said  Inquiry 
of  the  said  grand  Jury  being  then  and  there 
a  Judicial  proceeding  under  and  hy  virtue  of 
the  lawa  of  the  state  of  Florida,  and  the  said 
Amiiam  Ciaf^  being  then  and  there  In  the 
presence  of  the  said  grand  Jury,  was  then 
and  there  lawfully  required  to  depose  the 
troth,  and  was  then  and  there  duly  and  law- 
ful^ sworn  to  d^Mse  the  truth,  as  to  cer^ 
tain  material  matter  and  things  concerning 
the  MUlng  and  murder  of  the  said  George 
P.  Cknova;  and  the  said  William  Graft  be- 
ing then  and  there  lawfully  sworn  to  depose 
the  truth,  and  It  being  material  to  the  find- 


ing and  Inquiry  pendldg  before  tiie  said  gnnA 
Jury  as  aforesaid  to  Inquire  and  ascertain 
who  the  person  or  persons  was  or  were  who 
killed  and  murdered  the  sold  Geoi-ge  P. 
Oanora',  and  the  afores^d  William  Craft  }»• 
big  Ox&i  and  fliere  duly  sworn  to  depose  the 
truth,  and  having  duly  sworn  to  depose  ttite 
truth,  did  wDlfnlly,  corruptly,  wickedly,  ma- 
liciously, and  falsely  swear  and  testify  that 
he  was  at  the  scene  of  the  killing  and  mur- 
der of  the  said  George  P.  Canova  In  the  said 
county  of  Baker  on  the  Sth  day  of  June,  A. 
D.  1898,  and  that  he  th»i  and  there  saw 
one  WlUlam  P.  Blgdon  and  two  other  i)ersonB 
before  said  killing  and  murder  at  said  time, 
and  that  the  said  William  P.  Blgdon  spoke  to 
him  of  and  concerning  the  ^K>posed  kltUi^ 
and  murder,  and  was  then  and  there  present 
when  the  said  Wllllalh  P.  Blgdon  and  the 
aforesaid  two  other  persons  did  kill  and  mur- 
der tiie  said  George  P.  Canova,— which  saU 
testimony  and  d^)Osltlon  of  the  said  William 
Craft,  glvm  before  and  In  presence  of  the 
said  grand  Jury,  was  wiUfnily,  corruptly, 
wickedly,  and  malldonsly  false  and  untrue, 
the  truth  in  fftct  being  that  the  said  Wil- 
liam Graft  was  not,  on  t3ie  Sth  day  c£  June, 
A  D.  1806.  at  the  scene  of  the  killing  and 
murder  of  the  said  (5eorge  P.  Canova,  and 
did  not  see  the  said  William  P.  Blgdon  and 
the  two  other  persona  on  said  dayat  the  scuie 
of  the  said  killing  and  murder,  and  the  said 
WlUlam  P.  Blgdon  did  not  speak  to  the  said 
WlUlam  Graft  of  and  concemhig  the  propoa* 
ed  killing  and  murder,  and  the  said  WUIlan» 
Craft  was  not  thai  and  there  present  and  did 
notseetbenaldWUlIam  P.  Blgdon  and  the  two> 
other  persons  kill  and  murder  the  satd  6eorg» 
P.  Canova;  wherefore  tlie  grand  Jury  aforfr^ 
said,  on  their  oath  aforesaid,  do  say  that  the- 
said  William  Craft  aforesaid,  In  manner  and 
form  aforesaid,  and  In  the  presence  of  the- 
grand  Jury  aforesaid,  at  the  spring  term  of 
the  circuit  court  of  tiie  state  of  Florida  In 
and  few  fbs  twunty  of  Baker,  In  the  year  1800, 
aa  aforesaid,  did  wUlfuUy  commit  the  crime 
oi  perjury,  contrary  to  the  statutes  in  sudi 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Florida. 

"Augustua  G.  Hartrldge, 
*«tate  Atty.  4th  Judldal  Circuit  Prosecuting 
for  Said  State  ot  Florida." 

The  position  taken  In  this  motion  that  per^ 
Jury  ccHumitted  before  a  grand  Jury  In  the 
investigation  by  it  of  a  crime  Is  not  per- 
jury committed  in  a  Judldal  proceeding  In  a 
court  of  Justice  is  untenable.  We  think  that 
an  investigation  of  a  crime  by  a  grand  Jury 
that  is  within  its  Jurisdiction  to  Investigato 
and  to  Indict  f <ff  Is  a  Judicial  proceeding  In  a 
court  ct  Justice,  and  that  perjury  committed 
befwe  them  to  such  an  Investigation  falls 
wittiln  that  phase  of  the  crime  provided  for 
by  section  26G1  of  our  Revised  Statotes.  Un- 
der  our  Judldal  system  a  grand  Jury  Is  an 
appoidage  or  adjunct  to  the  drcuit  court; 
and  in  those  fetonies  trlaUe  alcms  Jipon  in- 
Digitized  byLaOOQ 


420 


28  SOUTHERN  BBPOBTER. 


(Fla. 


dlctment  It  Is  their  exduslre  proTlnce,  as 
sucli  adjunct  of  the  court,  to  prefer  Buch 
Indictments  after  Invefltlgation  made  by  them. 
In  tbe  case  of  Cherry  t.  State,  6  Fla.  679, 
text  685,  they  are  spoken  of  as  "a  co-ordinate 
branch  of  the  Judiciary."  Pipes  v.  State,  26 
Tex.  App.  318,  9  S.  W.  614;  People  r.  Green- 
weU,  6  Utah,  112,  13  Pac.  89;  Com.  v.  Par- 
ker. 2  Cush.  212;  State  t.  Oflutt,  4  Blackf. 
866. 

Tbe  first  ground  of  the  motion  In  arrest  Is 
well  taken.  The  indictment  is  fatally  de- 
tectlTe  In  Its  failure  to  allege  that  the  oath 
alleged  to  hare  been  taken  by  the  defendant 
In  the  presence  of  the  grand  Jury  -was  admin- 
istered to  blm  by  some  officer  or  person  au- 
thorized by  law  to  administer  such  oath.  .  In 
Indictments  for  perjury  It  is  an  essential  al- 
legation that  the  oath  was  administered  to 
the  defendant  by  some  one  authorised  by  law 
to  administer  such  oath.  2  Whart  Cr.  Law. 
H  1287-1289;  2  Blsh.  Cr.  Proe.  {  914;  Rex  t. 
Callanan,  9  Dowl.  &  B.  97;  Reg.  r.  Overton. 
4  Q.  B.  83;  Freeman  t.  State,  19  Fla.  552. 
This  Indictment  does  not  even  allege  that 
the  defendant  was  sworn  by  or  before  the 
grand  Jury;  neither  does  it  allege  that  the 
defendant  was  duly  or  lawfully  sworn  by 
any  one  authorized  by  law  to  administer  such 
oath.  In  this  respect  It  Is  fatally  defective, 
and  no  crime  Is  alleged  therein,  and  It  is 
such  a  defect  as  Is  not  cured  by  the  verdict. 
As  this  disposes  of  the  entire  case,  it  is  un- 
necessary to  notice  the  other  assignments  of 
error. 

The  Judgment  of  the  court  below  is  rererv- 
ed,  with  dhrections  to  quash  or  nolle  prosequi 
tbB  Indictment 


STRICKIiAND  t.  LOUISVUXE  &  N.  R.  CO. 
{Supreme  Court  of  Florida.   Nov.  S,  1900.) 

APFBUJLTB  PRAOnCB-FAILVRB  TO  FILB  AB- 
STRACTS OP  RECORD— DISMISSAL 
Where  there  Is  a  total  failure  to  file  ab- 
stracts of  the  record  as  provided  for  by  mie 
20  of  this  court  (18  South,  viii.).  as  adopted 
September  16,  1896.  the  writ  of  error  will  be 
diBinisecd. 
(Syllabus  by  the  Court) 

Error  to  chrcult  court  Walton  county;  Wit 
Uam  D.  Barnes,  Judge. 


Action  between  Simson  Strickland  and  Iho 
Louisville  &  Nashville  Railroad  Company. 
From  tbe  Judgment  Strickland  brlQp  enor. 
Dismissed. 

D.  L,  aicKlnnon,  for  plaintiff  in  error. 
Daniel  Campb^  tor  defendant  In  error. 

PER  CURIAM.  The  writ  of  error  In  this 
cause  having  been  made  returnable  to  the 
January  term,  1896,  of  this  court,  and  tbe 
cause  being  now  reached  in  Its  regular  order 
on  the  docket  for  final  adjudication,  and  the 
plalntlS  In  error  and  his  attorney  bavlDg 
failed  to  file  any  abstracts  of  the  record,  as 
provided  for  by  rule  20  of  this  couit  (13 
South,  vlil.),  adopted  September  16,  iSQ5.  the 
said  writ  of  error  is  hereby  dismissed,  at 
the.  cost  of  the  plaintiff  In  error. 


GATOR  et  aL  r.  EMANUEL  et  aL 
(Supreme  Court  of  Florida.  Nov.  20.  1900.) 

APPBIXATn  PRACTICB-FAIL.URB  TO  FILB  AB- 
STRACT OF  RECORD— DISUISSAU 

Where  there  is  a  total  failure  to  file  ab- 
stracts of  the  record,  as  required  by  rule  20  of 
this  court  (18  Sooth,  viil.),  as  adopted  Septem- 
ber 16.  18^,  the  appeal  will  be  dismissed. 
(8y)labus  by  the  0>urt) 

Appeal  from  circuit  court,  St  Johns  county; 
Rhydon  M.  Call,  Judge. 

Action  between  Robinson  W.  Gator  and  oth- 
ers and  Maurice  Emanuel  and  another. 
From  the  Judgment  Cator  and  others  appeal 
Dismissed. 

W.  W.  Dewhnrst  for  appellanti.  A.  W. 
Oockrell  &  Son.  for  appellees. 

PER  CURIAM.  This  cause  being  now 
reached  for  final  adjudication  In  Its  regular 
order  upon  the  docket  and  It  appearln'g  to 
the  court  that  the  appeal  entered,  therein  Is 
returnable  to  the  January  term,  A  U.  1896. 
of  this  court  and  the  appellants  and  their 
counsel  having  failed  to  file  any  abstracts  of 
the  record,  as  required  by  rule  No.  20  of  thi.'t 
court  (18  South,  vlll.),  adopted  September  16, 
1896,  the  said  appeal  is  hereby  dismissed,  at 
tbe  cost  of  the  appellants. 
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MIDDLETON  et  al.  t.  OITY  OF  ST.  AUGUS- 
TINE et  al. 

(Supreme  Ooart  of  Florida.   Not.  8,  1900.) 

CONariTVTIONAl.  LAW— CURATIVE  ACTS— MU- 
NICIPAL BONDS  FOR  PUBUC 
LIOHTINO  PLANTS. 

1.  tTnder  the  pro^^ona  of  aectton  8  of  artide 

8  of  the  Florida  constitution  of  18S5,  the  leg- 
islatare  haa  the  power  to  authorize  municipal 
corporations,  through  their  properly  constitut- 
ed corporate  authorities,  to  erect  and  own  elec- 
tric lifiht  plants  for  aupplying  light  to  their  cit- 
izens or  inhabitants,  and  to  issue  and  sell 
bonds  for  sacb  purpose,  either  with  or  without 
the  sanction  of  their  individual  citizens  or  tax- 
paren,  as  expressed  through  an  election. 

2.  The  rule  in  respect  to  stotates  caring  d»- 
facta  In  legal  proceedings,  where  they  amount 
to  mere  in'egu  fan  ties,  not  extending  to  matters 
of  jurisdiction,  and  in  the  absence  of  consti- 
tutional limitations,  is  that  "if  the  tbin^  want- 
ing, or  which  failed  to  be  done,  and  which  con- 
stitutes the  defects  in  the  proceedin|^  is  some- 
thing the  necessity  for  which  the  wgislatare 
mi^t  hare  dispensed  with  by  prior  statute, 
then  it  is  not  beyond  the  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent  statute; 
and  If  the  irregularity  consists  tn  doing  some 
act,  or  in  the  mode  or  manner  of  doing  some 
act,  which  the  legislature  might  hare  made  im- 
material by  prior  law,  it  is  equally  ctHupetent 
to  make  the  same  Immaterial  oy  a  subsequent 
law." 

3.  The  force  or  validity  of  »  curative  act, 
enacted  subeequently  to  the  Institution  of  a  suit 
based  upon  the  defects  and  irregularities  in- 
tended to  be  cured  by  soch  act,  out  prior  to 
Judgment  in  such  suit.  Is  not  affected  by  such 
suit. 

4.  Special  or  local  legislation,  affecting  cities 
and  towns  under  section  8  of  article  8  of  the 
constitution  of  1885,  is  not  controlled  by  the 
proTieo  to  section  21  of  article  3,  but  may  be 
enacted  at  any  session  of  the  legislature,  and 
withont  the  notice  required  by  such  proviso. 

5.  Wbere  the  legislative  authority  to  a  mu- 
nidpality,  and  the  mnntcipal  ordinance  passed 
In  pursuance  thereof,  to  Isene  city  bonds,  con- 
fines the  place  of  payment  of  the  interest  cou- 
pons of  such  bonds  to  a  specific  place,  it  Is  a 
material  variance  and  departure  from  the  au- 
thority conferred  to  issue  bonds  providing  for 
the  payment  of  thetr  Intraest  coupons  at  any 
other  place  than  the  one  so  specified,  and  in 
such  a  case  it  Is  proper  to  restrain  uie  Issue 
so  proposed. 

(Syllabus  by  the  OonrL> 

Appml  from  drcult  conrt,  St  Johns  conn- 
tr;  RhTdon  H.  call.  Judge. 

BlU  hj  wmiam  C  Mlddletoa  and  others 
agftlnat  the  city  of  St.  Augustine  and  others. 
Demurrer  to  tha  bill  ■nstalaed,  and  plaintiffs 
appeal.  Rereraed. 

The  charter  of  the  city  of  St  Augustine 
(chapter  4636,  Laws  1897)  grants  the  city 
power  to  purchase,  lease,  acquire,  receive, 
hold,  and  sell,  let,  or  otherwise  dispose  of, 
property,  real,  personal,  and  mixed,  when 
necessary  for  municipal  purposes,  or  special- 
ly authorized  by  charter  (section  2,  art  1); 
provides  that  the  legislative  power  of  the 
city  shall  be  vested  In  the  city  council  (sec- 
tion 1,  art.  6);  that  the  mayor  and  city  coun- 
cil shall  have  power  by  ordinance  to  light 
the  city,  and  Its  streets,  avenues,  and  public 
buildings,  with  gas  or  other  means  of  Illu- 
mination; to  acquire  construct,  establtsb. 


maintain,  and  keep  In  repair  all  buildings 
and  property  necessary  for  municipal  pur- 
poses (section  8,  art  6);  and  by  section  4, 
art.  7,  that  "the  mayor  and  council  of  the 
city  of  St  AoguBtlne  In  their  corporate  ca- 
pacity are  hereby  authorized  to  Issue  from 
time  to  time  bonds  of  said  city  of  such  de- 
nomination, bearing  such  rate  of  Interest 
not  exceeding  five  per  cent,  and  becoming 
due  In  such  time  and  upon  such  conditions 
as  may  be  determined,  to  an  amount  not 
exceeding  In  the  aggregate  fifteen  per  cent 
of  the  assessed  value  of  taxable  property 
of  said  city  at  the  time  of  Issue:  provided, 
that  none  of  said  bonds  shall  be  issued  ex- 
cept for  the  following  purposes:  Funding  the 
floating  debt  of  the  city,  purchase  or  erec- 
tion of  a  market  honse  or  city  hall.  Improv- 
ing the  public  streets,  for  sewerage,  and  for 
illuminating  said  city:  provided,  further, 
that  before  the  Issue  of  said  bonds  shall  be 
made,  the  Issuance  of  the  bonds  proposed  to 
be  Issued  at  any  time  shall  be  provided  for 
by  ordinance  expressing  In  exact  terms  the 
amount  and  the  purposes  for  which  said  Is- 
sue of  bonds  are  to  be  used,  and  subsequent- 
ly approved  by  a  majority  of  the  vote  cast 
by  the  freeholders  of  said  city,  who  are 
qualified  to  vote  as  shown  by  the  registra- 
tion and  tax  books  of  said  city,  at  an  elec- 
tion held  for  that  purpose,  at  a  time  and  In 
a  manner  prescribed  by  the  dty  ordinance.** 
Chapter  460O,  enacted  at  the  same  session 
of  the  legislature,  empowers  cities  and 
towns  generally  to  own,  construct,  and  op- 
erate gas  plants  and  electric  light  plants,  and 
to  Issue  bonds  for  that  purpose.  In  accord- 
ance with  Its  provisions. 

In  March,  1800,  the  city  council  of  St. 
Augustine  passed  an  ordinance,  which  was 
approved  March  9th  by  the  president  of  the 
cit7  council  as  acting  mayor,  as  follows: 

"An  ordinance  atabllshlng  an  electric  light 
plant  to  be  owned  and  operated  by  the 
city  of  Bt  Augustine,  and  to  provide  tor 
the  Issue  oi  bonds  t<a  the  payment  of 
same. 

"Be  It  ordained  by  the  dty  council  of  the 
city  of  St  Augustine,  Florida: 

"Section  1.  That  the  mayor  Is  hereby  di- 
rected to  Issue  bis  proclamation  calling  an 
election  to  be  held  the  28th  day  of  March, 
1890,  to  determine  by  a  vote  of  the  ma- 
Jorl^  of  the  qualified  voters  of  said  city,  who 
shall  be  freeholders  of  said  city  actually 
voting,  .whether  or  not  the  bonds  proposed 
by  this  ordinance  shall  be  authorized  and 
issued. 

"Sec.  2.  The  mayor  and  city  council  of  the 
city  of  St  Augustine  In  their  corporate  ca- 
pacity, and  as  and  for  the  said  corporation, 
shall  issue  from  time  to  time  bonds  of  said 
city  In  denominations  of  one  hundred  dol- 
lars (1100),  and  five  hundred  dollars  (|500). 
The  said  bonds  shall  be  payable  In  gold  of 
standard  weight  and  fineness,  twenty  years 
after  the  date*  thereof,  and  shall  bear  inter- 
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«Bt  at  the  rate  of  St*  0Q  per  cent  per  u- 
Dum,  payable  aemlannually  at  the  city  of 
St  Augustine,  and  shaU  have  iutweBt  coo- 
pona  attadied  thereto,  payaUe  at  the  pe- 
riods of  six  months  from  the  date  of  said 
bond.  Said  txuida  shall  be  prepared  under 
the  direction  of  the  mayw  and  the  city 
couicil,  and  shall  be  signed  by  the  mayor, 
the  president  of  the  city  cooncll  and  the 
city  clerk,  and  shall  bear  the  corporate  seal 
of  the  city  of  St  Augufldne,  uid  shall  be  is- 
sued, sold  and  delivered  in  tf&iounts  as  the 
proceeds  are  needed  to  pay  for  the  improre- 
ments  contemplated;  and  the  proceeds  shall 
be  applied  for  the  purposes  for  which  sncb 
issue  of  bonds  Is  authorised.  If  the  entire 
issue  of  twenty  thousand  (^20,000)  dollars 
of  bonds,  as  provided  herein  and  submitted 
to  be  approved  by  a  majwlty  of  the  qualified 
*  voters,  who  shall  be  freehcdders  and  voting 
as  aforesaid,  be  authorized  at  said  election, 
then  the  entire  Issue  so  proposed  may  be 
from  time  to  time  sold  and  delivered  aa  the 
proceeds  are  needed. 

**Se&  &  For  the  payment  of  the  principal 
and  interest  of  the  bonds  issued  under  this 
ordinance,  the  electric  light  plant  of  the  city 
ot  St.  Augustine  is  hereby  especially  hedged 
as  security,  and  the  entire  taxable  pnpecty 
In  said  clt7  is  alfto  hedged.  The  mayor  and 
dty  council  shall  annually  levy  such  special 
tax  on  the  taxable  propoty  within  the  cor- 
porate limits  of  said  city  as  may  be  neceasai? 
to  pay  the  interest  on  said  bonds  and  provide 
«  sinking  fond  for  the  paymrat  of  said  bonds, 
and  may  from  time  to  time,  by  ordinance,  re- 
quire of  the  disbursing  agents  handling  the 
moneys  hereby  provided  for,  such  bonds  for 
the  faithful  performance  of  their  duties  as 
may  be  necessary  to  protect  the  interests  of 
the  dty.  The  spedal  tax  levied  for  the  in- 
terest and  sinking  fund  shall  be  collectible 
only  In  lawful  money  of  the  United  States,  or 
'!n  past  due  coupons  of  the  said  bonds,  and 
when  collected  shall  be  solely  applied  to  the 
payment  of  Interest  and  the  forming  of  a 
sinking  fond  to  meet  the  principal  of  said 
bonds. 

"Sec.  4.  The  board  of  bond  tnutees  for 
the  waterworks  system  of  the  dty  shall  re- 
ceive the  said  bonds  as  soon  as  the  same  are 
j^pared  and  executed,  and  asAl  the  same  at 
not  less  than  par.  and  dispose  <tf  the  proceeds 
as  provided  by  ordinance.  Bald  truateea  and 
flielr  successors  shall  etmtrol  the  moneys 
arising  from  the  sale  of  said  bonds,  and  ftUtfa- 
fully  a^ly  the  same  to  the  purposes  for 
which  authorised,  and  to  no  other  purpose, 
and  they  shall  have  exclusive  control  and  dl- 
rectlon  over  the  construction,  maintenance 
and  fetation  of  the  electric  light  plant 
which  may  be  constructed  or  put  In  operas 
(Uon  by  and  ondw  the  provisions  of  this  or- 
•dlaaneeb  and  oret  tite  electric  light  plant 
buildings  and  gionnda,  until  the  payment  of 
the  iKmds  hereto  provided  for,  and  Uie  rents, 
mDceeds,  inx^ts  and  Issues  thereof,  after 
paying  the  necessary  and  legitimate  exptaam 


of  operating,  improving  and  perfecting  the 
same,  shall  be  by  them  turned  over  to  the 
dty  treasurer  <m  account  of  redemption  fund 
for  said  bonds,  to  be  applied  to  the  payment 
of  the  principal  and  Interest  of  said  bonds. 

"Sec.  6.  For  the  purpose  of  supplying  the 
dty  and  its  dtteens  with  light  by  means  of 
an  electric  lii^t  plant,  tlie  issuance  of  bonds 
to  the  amount  of  twenty  thousand  920,0<W) 
dollars  is  proposed  and  provided  for.  At  the 
'  election  to  be  held  on  the  28th  day  ot  Mardi, 
'  A.  D.  lS8ft,  the  question  of  the  lasoanee  of 
bonds  to  the  said  amount  of  twenty  thoosaDd 
I  (120,000}  dollars,  and  for  said  purpose,  sbaD 
be  so  submitted  to  the  qualified  voters  ot 
said  dty,  who  shall  be  freehtdders  oi  said 
dty,  that  eadi  voter  shall  have  an  opportu- 
nity to  vote  for  or  against  the  issuance  of 
bonds  for  such  purpose.  The  qualified  voters 
of  said  dty,  who  sliall  be  freeholders  of  said 
dty.  desiring  to  vote  at  said  election,  sball 
each  cast  one  paper  ballot   The  dty  coon- 
dl  of  said  d^  shall  cause  to  be  printed  bal- 
lotB,  substantially  In  the  following  form: 
^'Official  Fallot   Election,  March  28tb.  A 

D.  1B99;  vnird  No.  <ward  to  be  print- 

I  ed),  dty  of  St.  Augustine. 
I     "Make  a  cross  mark  (X)  befwe  the  propod- 
I  ti<m  to  issue  •bonds  if  yon  favOT  such  issue: 
otherwise  make  a  cross  mark  (X)  before  tbe 
proposltlim  against  the  Issue  of  bonds. 

"For  the  Issuance  of  bonds  to  erect  an  elee- 
trlc  light  i^ant  to  the  amount  ot  twenty 
thousand  dollars  ($30,000).  Yes. 

"Against  the  Issuance  of  bonds  to  erect  au 
dectrie  Ught  plant  to  the  amount  of  twen- 
ty thousand  dollars  ($20,000).  No. 
I     "Each  voter  deiriring  to  vote  for  the  Is- 
:  snance  of  boi^  t<x  the  puzpoae  of  supplying 
I  the  dty  with  light  by  means  of  an  electric 
light  plant  to  the  amount  of  twenty  thou- 
sand dollars  (|20,00(^.  shall  make  a  cross 
mark  (X)  in  front  at  the  inopoeitloB  favor- 
ing tbe  Issue  of  said  bonds;  and  eadi  voter 
desiring  to  vote  against  the  Issuance  of 
bonds  for  said  purpose  shall  main  a  cniB 
mark  (X)  In  front  of  the  mqMsltlon  against 
the  Issuance  of  said  bonds. 

"If  a  majority  of  the  qualified  voters  of 
aald  dty,  who  shall  be  freeholders  of  the 
said  city,  actually  voting  at  said  election, 
shall  cast  ballots  in  favor  of  the  issuance  of 
said  bonds,  there  shall  be  issued  bonds  for 
tiie  purpose  of  supplying  the  dty  with  llglit 
1^  means  of  an  eledric  lli^t  plant  to  tbe 
amount  of  twenty  thousand  ^^000)  ddlars 
or  so  much  tbereitf  as  may  be  deemed  by. 
said  trustees  to  be  necesnry  fmr  tliat  urn- 
pose,  but  If  a  majority  of  sadt  voters  so 
voting  do  not  cast  ballote  wltii  such  words 
written  or  printed  thereon,  then  and  In 
that  event  no  bonds  shall  be  issued  for  sncb 
purpose.  At  said  election  cadi  qualified  vot- 
er of  said  dty  shall  have  the  right  to  vote, 
and  no  person  shall  vote  at  audi  election,  un- 
less he  be  a  qnallfled  voter  ctf  said  d^  and 
a  freeh<4der  of  said  dty,  and  any  penini 
Toting  or  attempting  to  vote  at.  said  electJnn 
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vlio  i>  Mt  8  q^iflad  Totw  of  nld  cltar  aad 
▼lio  is  aot  A  fteebolder  of  said  cKy*  iba]!  be 
vanished  bf  a  flae  of  oot  aiore  tlian  one  bvn- 
dred  didlan,  or  imprisiHuattnt  not  exceeding 
atxty  dajOk  voa.  tbs  oanrictioa  OMceof  b»- 
five  the  araoldpal  coirt  of  said  dty. 

"See  6..  If  the  use  ot  the  full  amount  of 
bonds  anthotlsed  to  be  Issued  for  said  des- 
ignated purpose  sball  be  deemed  by  said 
trustees  to  be  Inadvisable,  then  the  aniplus 
of  said  bonds  In  the  hands  of  the  tmstees 
shall  not  be  sold,  bat  shall  be  canceled  by 
the  trusl^  and  delivered  to  the  dtr  council 
and  publicly  destroyed,  and  any  other  or 
further  Issue  of  boada  for  such  purpose  shall 
not  thereatm  be  made  by  virtue  of  this  or^ 
dlnanee.  or  the  vote  of  the  Toteia  at  aald 
election. 

"Sea  7.  The  mayw  ahall  cause  the  pnUl- 
cation  of  a  proclamation  calling  aald  election, 
together  with  this  ordinance,  dally  for  at 
least  tea  days  next  prior  to  the  date  of  said 
election.  In  a  newspaper  published  in  the 
city  of  St  Augustine.  The  dty  cooncU  shsll. 
at  least  three  days  before  the  day  of  said 
election,  appoint  three  Inspectors  and  a  clerk 
of  election  to  hold  said  election  in  each  ward 
of  the  lAty.  If  any  Inspector  or  dark  of  elec- 
tion named  by  tbe  dty  coundl  falls  to  attend 
at  the  proper  polling  place  at  the  time  for 
opoiing  of  the  polls  on  the  dsy  of  election, 
those  Inqnctors  present  ^lall  flU  the  vacancy, 
and  If  an  the  inwectors  and  dwfcs  be  absent, 
then  those  persons  present  QoaUfled  to  vbte 
shall  fill  tbe  Taoandea.  The  poUs  shall  be 
opened  and  dosed  at  the  tlnm  appointed  by 
law  for  the  state  dectlons,  and  shall  be  locat- 
ed at  or  near  as  practicable  to  the  p(^lng  {da* 
CM  used  in  the  last  dty  election.  Tbe  Inr 
tQecbm  and  deife  of  election.  In  each  ward 
ahall  make  out  and  sign  duplicate  rettuns  of 
said  election  upon  blanks  j^e pared  and  fur- 
nished tberefor  by  the  dty  coimcil,  showing 
the  nnmber  of  jiersonB  voting  at  said  electlant 
and  the  nnniber  of  votes  cast  respectively 
Cor  and  against  said  purpose,  and  ahall  deliv- 
er one  copy  thereof  to  the  mi^or  and  one 
cf^y  to  tbe  city  derk  for  the  dty  council. 
As  soon  aa  practicable  after  said  election,  the 
dty  council  shall  meet  and  canvass  and  de- 
clare from  the  said  returns  of  the  Inspecton 
and  dwks  ot  dectitxi  the  results  of  said 
election,  and  same  sball  be  recorded  among 
the  reeorda  of  the  proceedings  ot  the  dty  coun- 
dL  Said  election  sbail  In  all  other  reii^cts  be 
conducted  as  nearly  as  may  lie  In  compliance 
with  the  laws  and  ordinances  regulating  the 
holdings,  returning,  certifying  and  canvass- 
ing  of  dty  elections. 

"See.  8.  This  ordinance  ahall  go  Into  effect 
as  soon  as  puUiahed." 

Tbe  acting  mayor  issued  his  proclamation, 
calling  an  election  in  punnance  ct  the  provi- 
sions of  the  ordinance,  to  be  held  March  28, 
1889,  to  determine  whether  or  not  the  bonds 
proposed  by  the  ordinance  should  be  Issued 
to  tSio  anoont  and  ftw  the  purpose  provIQed 


tbenliiy.  Tb»  deetim  was  hdd,  and  a  m** 
Jorlty  of  the  votes  cast  were  in  favor  of  the 
proposition  submitted.  Thereafter,  on  May  6, 
isae,  another  ordinance  was  psssoili  and  ap- 
proved  b7  the  prssldent  of  the  dty  oonncU 
aa  acting  navoc,  tor  the  pnrpoae  of  Carrying 
into  effect  the  provlaloaB  of  the  ndtaiance  of 
March  9th,  redtlag  that  an  election  was 
hdd  nnder  the  provlalou  of  tiie  latter  ordi- 
nance, to  determine  whether  or  not  the  bonds 
proposed  should  be  anthorlaed  and  Issued  to 
the  amount  and  for  the  puipoae  provided 
thereby;  tiiat  at  said  dectlon  the  lasnanoe 
of  the  bonds  was  approved  by  a  majority  of 
tbs  Totoa  ol  those  qualified  votws  who  were 
fJmholders  of  the  ^ty;  and  tiiat  by  the  ordl- 
aanoe  of  March  9th  the  Issuance  of  bonds 
to  the  amount  of  f20,000  waa  provided  for, 
but  tliat  the  puipose  for  vrhich  said  issue 
of  lunte-waa  to  be  used  is  tat  said  ordinance  ■ 
cspressed  In  general  terms.  Section  4  of  this 
onUnance  preacrlbas  the  tonus  of  tiie  bonds 
to  be  issoed,  with  the  coupons  to  be  attach- 
ed. Tbe  tarn  prescribed  for  those  trf  tbe 
dOKunlnatlon  ot  $100  is  as  fc^o^: 

*>UnIted  States  of  America. 

"Na  ;  State  of  Florida.  |100.00i 

"[Device.]  ^  = 

Ir^a  "tOlty  Gates.] 

^l^^l  ^      Augustine.  |%|^& 

■^ggo    .  Electric  Light  Phint  Bond.  Ifgf- 

?a  Interest  five  per  cent,  per  1"^ 
„^«'^ss  annum,  payable  semiannth  e. 
pSSa^ally.  ftS&r 

"The  dty  of  St  Augustine,  In  tbe  sute  of 
Flwida,  wlU  pay  to  the  besrer  at  the  oflOce 
of  the  dty  treasurer  in  the  dty  of  St  Augus- 
tine^ or  at  the  National  Union  Bank,  ia  the 
city  of  New  Ywfc,  or  at  anch  other  flscsl 
agency  in  the  city  of  New  Tork  as  may  be 
hoeafter  appointed  by  the  govemmait  ot 
the  dty  of  fit  Augustine,  on  the  let  day  of 
September.  A.  D.  1919,  the  sum  of  one  huDr 
dred  dollars  In  gold  coin  of  the  United  States 
of  America,  with  Interest  therew  at  the  vata 
of  five  per  cent  per  annum,  p^able  aemten* 
nually  in  like  gdd  cohi  on  the  first  day  of 
iiaxeh  and  September  of  each  year  at  the  of- 
flce  of  the  city  treasurer  in  the  dty  of  St  Au- 
gustine, or  at  the  National  Union  Bank  In  the 
dty  ot  New  York,  or  at  such  other  flscal 
agency  In  the  dty  ot  New  Tork  aa  may  be 
hereaftw  appointed  by  the  government  of 
tiie  dt7  of  St  Augustine  on  preaoitation 
'  and  a  surrender  of  the  annexed  interest  coor 
pons  as  they  severally  become  due  and  pay- 
able. Tbia  bond  is  one  of  series  aggregating 
twenty  thousand  dollars  of  like  date,  known 
aa  'ESectric  Light  Plant  Bonds  as  of  the  Olty 
of  St  Augustine,'  issued  under  and  in  accord- 
ance with  the  pmvlslfms  of  an  wdlnance  of 
said  dty  of  St  Augustine^  entitied  'An  ordi- 
nance establishing  an  electric  light  plant  to 
be  owned  and  operated  by  the  dty  of  St  Ai^ 
gustine,  and  to  provide  for  the  lasue-qf  bonds  ^ 
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for  the  payment  of  same,*  ai^roTed  Mardi 
9th,  1899,  and  pubUalied  March  11th,  1809, 
which  ordinance  and  the  issue  of  which 
bonds  were  approved  by  more  than  a  major- 
ity of  the  votes  cast  at  a  special  election  dnly 
called  and  held  onder  the  provisions  of  said 
ordinance  on  the  28th  day  of  March,  1899, 
and  In  pursuance  of  ordinances  to  carry  Into 
^ect  the  proTlslMU  of  the  foregtring  ordl- 
nance.  It  is  hereby  certified  that  the  Issue 
of  bonds,  of  which  this  Is  one,  Is  made  In 
strict  conformity  with  the  laws  of  the  state 
of  Florida  and  ordinances  of  the  city  (rf  St. 
Augnstlne^  duly  anthoridng  the  same,  and 
that  all  proceedings  and  things  essoitlal  to 
the  validity  of  this  bond  have  duly  happened 
and  been  performed  and  all  requirements  of 
laws  and  ordinances  have  been  fully  corn- 
iced with  by  the  proper  officers  in  the  issu- 
ance <tf  this  bond. 

"In  testimony  whereof  the  dty  of  St  Au- 
gustine has  Issued  this  bond  beariiv  date 
the  1st  day  of  September.  A.  D.  1899,  and  has 
caused  it  to  be  signed  1^  the  mayw  of  said 
dty  and  by  the  president  of  tlie  tilty  council 
and  the  city  clerk  thweof,  under  the  seal  of 
the  corporation. 

"  »  Mayor  of  the  City  of  St  Augns- 

tlDft 

 i  President  of  the  aty  CouncU 

of  the  City  of  St.  Augnstine. 

 ,  City  Clerk  of  the  Oitr  of  St 

Augustine. 
'^Counteralgned  and  registered  in  ctHupH 
ance  with  the  cffdlnance  of  the  city  of  St 
Augustme^  Florida,  this  —  iaj  of  » 
A.  D.  h 

**  Chairman. 

"  ,  Secretary. 

*^  ,  Member. 

•■Board  of  Bond  Trustees  of  the  City  of  Si 

Augustine,  Florida. 
"[Seal  of  Board  of  Bond  Trustees  of  tbt 
City  of  St  Augustine,  Florida.] 

"[Form  of  Coupon.] 
"This  coupon,  after  maturity,  is  recdvabU 
at  par  for  all  taxes  and  does  payable  to  the 
dty  of  St  Augustine. 

"City  of  ($2.60)  St  Augnstln«i 
State  of  Florida, 
**WII1  pay  the  bearer  at  the  office  of  the  citj 
treasurer.  In  the  city  of  St  Augustine,  or  at 
the  National  Union  Bank  In  the  city  of  Xew 
York,  or  at  such  other  fiscal  agency  in  the 
city  of  New  York  as  may  be  hereafter  ap- 
pointed by  the  government  of  the  city  of  St 
Augustine,  two  dollars  and  fifty  cents  In 

United  States  gold  coin,  on  the  day  of 

 ,  A.  D.   ,  being  six  months'  inter- 
est on  bond  number   ,  coupon  number 

 ,   ,  City  Treasurer." 

The  form  prescribed  for  those  of  the  de- 
nomination of  $500  Is  substantially  the  same, 
except  as  to  the  amounts,  and  need  not  be 
given  In  full.  We  notice,  however,  that  In 
this  form  the  bond  is  made  to  fall  due  Sep- 


tember 1,  1899,  Instead  of  U19;  bnt  as  no 
point  Is  made  on  It  In  this  court  we  infer 
that  the  date  given  Is  a  clerical  error  In  the 
record,  and  that  the  form  given  In  the  ordi- 
nance states  the  date  ae  B^tember  1,  1919. 
The  other  secttont  at  the  ordinance  are  as 
follows: 

"Section  1.  That  flie  mayor  and  di7  oonn- 
dl,  acting  tm  the  said  corporation,  shall 
have  prepared,  and  ahall  Issoe  ttom  time  to 
time,  five  per  cent  coupon  bonds  of  the  <AtT 
of  St  Augustine,  to  be  known  as  ■Electric 
Ught  Plant  Btmds  of  the  Cl^  of  St  Angus- 
tine/  to  the  amount  of  twoity  thousand  di^ 
lars,  fifty  bonds  of  the  d«iomlnatlon  of  one 
hundred  dollars  each,  and  thirty  bonds  of 
the  denomination  of  five  hundred  dollars 
each,  and  payable  twenty  yean  after  the 
date  thereof,  at  the  dty  of  St  Angustitte  or 
at  New  Yotk  dty,  bearing  Interest  at  the 
rate  of  five  per  cent  per  annum,  payable 
semiannually,  with  interest  coupons  attach- 
ed thereto,  payable  at  tbe  ends  of  periods  of 
six  months  from  the  date  ot  the  bond.  Said 
bonds  shall  be  prepared  undw  the  direction 
of  the  mayor  and  the  dty  conndl,  shall  be 
signed  by  the  mayor,  the  presldfflit  of  the 
dty  coundl  and  the  dty  cle^  and  shaU 
t>ear  the  corporate  seal  of  the  dty  of  St 
Augustine,  and  the  coupons  shall  bear  the 
engraved  dgnature  of  the  city  treasurer,  and 
shall  be  issued,  sold  and  delivered  in 
amounts  as  the  proceeds  are  needed  to  pay 
for  the  Improvements  contemplated.  Both 
prindpat  and  Interest  shall  be  made  pay- 
able in  United  States  gold  coin. 

"Sec.  2.  The  board  of  bcmd  trustees  at  the 
d^  of  St  Augustine  shall  recdve  the  said 
bonds  as  soon  as  the  same  are  pr^ared  and 
executed,  and  sdl  the  same  at  not  less  than 
par.  and  dispose  of  the  proceeds  as  prodded 
by  ordinance.  Said  trustees  and  their  suc- 
cessors shall  control  the  moneys  arising  from 
the  sale  of  said  btrnds  and  faithfully  apply 
tiie  same  to  the  purposes  for  which  author- 
ized, and  to  no  otbet  purpose,  and  they  shall 
have  exdualve  control  and  direction  over 
the  construction,  maintenance  and  operation 
of  tba  electric  light  plant  which  may  be 
constructed,  or  put  in  operation  by  and  un- 
der the  pioTlslonB  of  this  ordlnanee,  and 
over  tbe  electric  Ught  plant  buildings  and 
grounds. '  until  the  payment  of  the  bonds 
hereby  provided  for,  and  the  rents,  proceeds, 
profits,  and  issues  thereof,  after  paying  the 
necessary  and  legitimate  expenses  of  operat- 
ing, improving  and  pwfecting  the  same, 
shall  be  by  them  turned  over  to  the  d^ 
treasurer  on  account  of  redemption  fund 
for  snld  bonds  to  be  applied  to  tbe  payment 
of  the  principal  and  Intmst  of  said  bonds. 

"Sec.  3.  That  said  bonds  shall  be  made 
payable  to  bearer,  and  shall  be  delivered  by 
said  trustees  only  after  being  countersigned 
by  the  chairman  and  secretary  and  one  oth- 
er member  of  the  board  of  trustees,  with 
their  seal  attached;  whereupon  said  bonds 
shall  become  payable  to  the  lawful  bearer 
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thereof:  Said  bcuids  shall  Iw.  as  soon  as 
pr^ued.  dellTexed  to  the  said  board  of 
trustees.  It  shall  be  the  daty  ot  the  tnis- 
tees*  when  any  bmd  Is  sold  or  Issued  by 
them,  to  re^ster  the  same  Itf  a  book  to  be 
kept  for  that  purpose." 

"Sec.  B.  The  city  treasure,  the  treasnrer 
of  said  board  of  bond  trustees  and  the  city's 
other  sgoitB  or  officers  collecting  or  rectir- 
tag  money  from  any  asdstant,  tar  or  any 
other  source  to  be  applied  to  tiie  paymwt  of 
■aid  bond,  ot  any  of  them,  or  to  the  sinking 
fund  or  Interest  thereon,  or  to  any  portion 
thereof,  aball  each  make  on  tbe  first  day  of 
each  and  every  month  written  report  in  du- 
plicate of  the  amount  of  money  collected  or 
received  for  such  purpose,  from  whom,  when 
collected  or  received,  and  tlw  amount  col- 
lected or  received  from  each  person,  and  of 
all  payments  by  him  under  the  provisions  of 
the  said  ordinance  and  the  amendments 
thereto;  such  report  must  embrace  a  detail- 
ed exhibit  of  all  coupons  collected,  received, 
paid  or  taken  by  such  officer  or  agent,  stat- 
ing particularly  the  date  when  each  coupon 
has  been  collected,  received,  taken  up  <Hr 
paid,  and  the  number  of  the  bond  from 
which  the  several  coupons  are  detached,  and 
the  amount  and  date  of  maturity  of  each; 
also  a  statement  of  all  bonds  redeemed,  paid 
or  purchased,  with  number  and  amount  of 
eacb  bond,  tbe  date  of  redemption,  payment 
or  purchase,  from  wbom  received,  and  tbe 
amount  paid  for  each.  One  of  the  said  re- 
ports shall,  on  or  before  the  third  day  of  tbe 
same  month,  be  filed  with  the  city  clerk  and 
the  otber  with  the  secretary  of  the  tmatees 
provided  for  In  said  ordinance. 

"Sec.  8.  It  shall  be  the  duty,  of  the  city 
treasurer  or  other  agent  or  officer  receiving 
or  accounting  for  bonds  or  coupons  redeem 
ed,  paid  or  purchased,  to  cancel  tbe  same 
when  received.  In  the  presence  of  the  persoi 
from  whom  be  shall  receive  them,  and  tr 
deliver  all  such  bonds  and  coupons  to  tbe 
■aid  trustees  together  with  his  report  above 
mentioned  each  month. 

"Sec.  7.  The  city  treasurer,  by  and  with 
tbe  advice  and  direction  of  the  city  council, 
from  time  to  time  shall  apply  all  the  moneyi 
which  may  come  Into  bis  hands  as  redemp^ 
tlon  or  sinking  fund  to  the  purchase  of  salt' 
bonds  at  tbelr  market  value,  or  shall  under 
tbe  same  direction,  invest  the  same  money 
In  bonds  of  the  United  States,  or  the  state 
of  Florida,  as  may  seem  to  said  city  council 
most  advisable. 

"Sec.  8.  It  shall  be  tbe  duty  of  said  twarc 
of  bond  trustees  on  or  before  tbe  first  day 
of  October  of  each  and  every  year,  to  report 
to  the  city  council  the  number  and  amount 
of  said  bonds  outstanding,  with  an  estimate 
of  the  amount  necessary  to  be  raised  for  in- 
terest and  sinking  fund,  which  statemeni 
and  estimate  shall  serve  as  a  basis  of  assess 
ment  by  the  dty  conDdl  for  the  ensuinf 
year. 


"Sec.  8.  And  whereas,  It  Is  the  purpose  of 
said  ordinance  that  the  trustees  aforesaic 
shall  guard  the  Interest  of  the  holders  of 
said  bonds  as  well  as  of  said  city,  be  It 
further  ordained  that  the  said  board  of  trus- 
tees shall  have  the  power,  and  It  shall  be 
their  duty,  to  Inspect  at  tbelr  discretion  alt 
books  and  accounts  of  officers  or  agents  of 
the  city  of  St.  Augustine  concerned  In  an 
manner  with  the  enforcement  ot  any  of  the 
provisions  of  said  ordinance,  and  to  require 
reports  from  them,  and  to  enforce  the  prop- 
er performance  by  said  officers  and  agents 
of  their  duties  In  so  far  as  they  relate  In  any 
wise  to  the  rights  and  Interests  of  the  hold- 
ers of  said  bonds,  or  to  the  faithful,  just 
and  proper  administration  of  the  funds  col- 
lected and  received  by  them  for  the  payment 
of  the  principal  or  Interest  of  the  bonds. 

"Sec.  10.  For  the  addltlcual  protection  of 
tbe  holders  of  said  bonds,  and  tbe  speedier 
redemption  thereof,  be  It  further  ordained, 
that  upon  the  failure  of  tbe  city  of  St 
Augustine  to  meet  any  of  the  Interest  cou- 
pons or  principal  of  said  bonds  within  nine- 
ty days  after  maturity  and  demand  of  pay- 
ment, then  the  entire  electric  light  plant  and 
all  other  public  property  of  tbe  city  capable 
of  yielding  revenue  shall  be  taken  Into  pos- 
session  and  be  operated  and  controlled  un- 
der the  direction  of  said  trustees,  and  Its  auc- 
cessors,  until  the  payment  of  all  such  mon- 
eys due  upon  said  bonds,  and  the  rents  and 
proceeds.  Issues  and  profits  thereof,  after 
paying  the  necessary  and  legitimate  expens- 
es of  (derating  the  same,  shall  be  by  them 
turned  over  to  the  dty  treasurer  on  account 
of  red«nption  fund  for  said  Ixmds,  to  be 
applied  to  the  payment  of  the  prindpal  and 
Interest  of  same. 

"Sec.  11.  That  the  finance  committee  of 
the  dty  coundl  shall  be  authorised  and  have 
full  access  to  tbe  books  of  the  bond  trustees 
during  the  constmction  and  building  ot  said 
electric  plant,  and  oamlne  books  and  blUa 
and  cost  of  material,  etc,  during  the  prog- 
ress of  said  work,  and  make  a  report  and 
submit  the  same  to  the  d^  council  once  a 
month  until  the  plant  is  completed,  then 
all  subsequent  reports  shall  be  made  by  the 
secretary  of  the  bond  Imstees  and  submit- 
ted to  tbe  coundl  at  the  first  regular  meet- 
ing after  the  first  day  of  each  and  every 
month,  giving  a  complete  and  detailed  r» 
port  of  all  revenues  derived  ^m  said  plant 
and  also  give  amount  of  ffcpendltores  during 
said  month,  with  the  proper  voochers  and 
bills  paid,  In  duplicate." 

On  April  26,  1890,  appellants,  with  another 
as  to  whom  the  cause  was  subsequently  dis- 
missed, filed  their  Mil  In  equity  In  the  cir- 
cuit court  of  St.  Johns  county  against  the 
dty.  Its  acting  mayor  and  clerk,  seeking  to 
enjoin  the  issuance  of  the  bonds.  While  this 
bill  was  pending,  the  legislature  enacted 
chapter  4866,  approved  May  11,  1890,  as  fol- 
lows: 
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**Aii  act  to  legalise  the  election  held  on 
March  28tii,  1809.  In  the  city  of  St  Ausob- 
tine,  to  determine  by  a  rote  of  the  majoi^ 
of  the  qualified  vote  re  of  said  city, 
"Who  wnre  freeholders  of  said  dty  actually 
TOtlng,  whether  or  not  the  bondB  pr(^)oa- 
ed  by  an  ordinance  entitled  'An  ordinance 
eitabllabing  an  ^ectric  light  plant  to  be 
owned  and  operated  by  the  city  of  St 
Augnatlne,  and  to  provide  for  the  Issue 
of  bonds  for  the  payment  of  same,*  passed 
Mardi  8th,  1899,  and  approved  March  9th. 
1S89,  should  be  aiithoriaed  and  issued,  and 
to  declare  and  renaa*  valid  said  election 
and  the  resolt  as  shown  by  the  returns 
thereof  and  to  dedare  and  render  valid 
said  ordinance  and  to  authorize  the  issue 
of  bcuids  as  provided  by  said  ordinance. 
'*Wh«reaa.  the  authority  is  given  by  chap- 
ter 4636  of  the  Laws  of  Florida  to  the  city  of 
St  Augustine  to  issue  bonds  for  Illuminating 
said  dty,  and  said  city  is  further  authorized 
to  light  the  city  and  streets,  avenues  and 
public  buildings  with  gas  or  other  Illuminat- 
ing material:  provided,  the  Issuance  of  the 
bonds  proposed  to  be  Issued  shall  be  pro- 
vided for  by  ordinance  expressing  In  exact 
terms  the  amount  and  purposes  for  which 
such  issue  of  bonds  are  to  be  used  and  sub- 
sequently approved  by  a  majority  of  the  vote 
cast  by  the  freeholders  of  said  city  who  are 
qualified  to  vote  as  shown  bT  the  registtatlon 
and  tax  books  of  said  city;  and. 

"Whereas,  an  ordinance  was  duly  passed 
March  8th.  U99,  and  approved  March  9th, 
1890.  and  was  regularly  published  and  be- 
came an  ordinance  of  said  dty  in  the  regular 
way,  entitled  *An  ordinance  eatablisbtng  an 
electric  light  plant  to  be  owned  and  operated 
by  the  city  of  St.  Augustine  and  to  provide 
for  the  Issue  of  bonds  for  the  payment  of 
same':  and, 

"Whereas,  a  proclamation  was  duly  Issued 
and  puldlfllied  as  provided  by  said  ordinance 
calling  an  election  which  was  held  March 
28th,  1880,  resulting  In  a  majority  of  the 
freeholders  of  said  city  who  were  qualified 
to  vote  as  shown  by  the  registratltm  and  tax 
books  of  said  city,  approving  the  issue  of 
bonds  as  provided  for  in  said  ordinance;  and, 
"Whereas,  it  is  Important  that  no  question 
riionld  arise  as  to  the  validity  of  said  ordi- 
nance and  of  said  election,  or  as  to  the  valid- 
ity of  the  bonds  provided  for  in  said  ordi- 
nance and  which  may  be  Issued  In  pursuance 
thereof,  and  of  the  said  authority;  therefore, 
"Be  It  enacted  by  the  legislature  of  the 
state  of  Florida: 

"Section  1.  That  the  said  ordinance  herein- 
before mentioned  and  the  said  election  held 
(HI  the  28tb  day  of  March,  ISOO,  In  pursuance 
thereof,  be  and  the  same  are  hereby  legaliz- 
ed and  declared  to  be  valid  and  binding  in 
every  respect 

"Sec.  2.  The  said  city  of  St.  Augustine  Is 
hereby  authorized  to  proceed  with  the  is- 
suance of  bonds  to  the  amount  of  $2(XO0O^  aa 


provided  ta  and  by  said  ordinasee,  aad  In 
manner  and  form  and  In  acoordaoce  with 
such  ordinances  hereafter  passed  not  in  coo- 
fllct  with  said  ordinance,  and  the  bonds  (rf 
■aid  city  of  St  AngnsUne  Issued  in  pur- 
suance of  such  ordinance  and  such  ordinance 
or  ordinances  as  may  be  passed  io  connec- 
tion thcaewith,  axe  hereby  declared  to  be 
valid  In  manner,  form  and  effect  as  fsmed. 
and  to  be  binding  and  to  have  full  force,  vir- 
tue and  effect  in  law  and  equity  against  the 
city  of  St  Augustine,  the  electric  light  plant 
and  system  of  said  city,  and  the  entire  tax- 
able property  therein,  and  bind  said  city  as 
aforesaid  for  the  payment  of  the  prindpal 
Bum  and  interest  thereon:  isnvided,  that  the 
said  bonds  sliall  not  be  sold  below  par  aad 
in  contravention  of  said  ordinance  authoHz- 
ing  their  issue  as  to  the  amount  of  iasue  and 
time  of  payment  The  fact  that  aaid  bonds 
are  to  be  payable  In  gold  of  standard  weight 
and  fineness  shall  not  affect  their  validity, 
and  such  contract  is  hereby  declared  to  be 
valid  and  binding  upon  said  dty  In  accord- 
ance with  the  wording  of  said  bonds. 

"Sec.  3.  The  provisions  of  this  act  shall  be 
construed  remedial  and  curative  of  any  defect 
or  want  of  power  upon  the  part  of  the  ma- 
niclpallty  of  the  dty  of  St  Augustine  to  pass, 
ordain  and  adopt  said  ordinance  or  to  hold 
said  election  and  conduct  the  same  In  the 
manner  the  same  was  held  and  conducted 
and  declared  the  result  and  to  arrive  at  such 
results  through  the  votes  of  those  who  voted 
at  said  election  and  hereby  legalize  said  o^ 
dinance  and  said  election  and  said  approval 
of  the  issuance  of  said  bonds  and  said  bonds 
which  may  be  Issued  In  pursuance  of  said 
ordinance,  in  so  far  as  the  constitution  of  the 
state  of  Florida  permits  and  the  legislatiue 
has  power. 

"Sec.  4.  All  laws  In  conflict  with  this  act 
are  hereby  repealed. 

"Sec.  5.  This  act  shall  take  effect  Imme- 
diately after  Its  passage  and  approved  by  the 
governor. 

"Approved  May  11, 1899." 

Thereafter,  on  June  20,  1899.  the  same  com- 
plainants, by  leave  of  court  filed  an  amend- 
ed and  supplemental  bill  in  the  cause  against 
the  same  defendants,  alleging  that  complain- 
ants were  owners  of  large  amounts  of  real 
and  personal  property  situated  In  the  city 
subject  to  taxation  by  It;  that  a  pretended 
dection  was  held  on  March  28,  1890,  unda 
the  provisions  of  the  ordinance  of  March  Otli; 
and  that,  according  to  the  returns  of  said 
election,  170  votes  were  cast  114  approving 
and  65  disapproving  the  iasue  of  bonds.  Up- 
on information  and  belief,  it  was  alleged  that 
Bome  25  or  30  votes  were  cast  by  persons  who 
were  not  freeholders  of  the  dty;  that  leu 
than  30  of  the  persons  voting  had  paid  theii 
poll  taxes  for  1898;  that  <Hily  4  votes  were 
cast  by  persons  who  bad  paid  their  pdl  tai 
for  the  two  years  next  preceding  the  year  la 
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which  tbe  election  wms  on  or  Xntan  tbe 
second  Saturday  of  tbe  month  immeaiately 
preceding  tbe  election;  and  that  none  of  the 
persons  voting  at  tbe  election  were  exempt 
from  the  payment  of  the  poll  tax.  It  was 
further  alleged  that  at  the  time  the  election 
was  held  the  existing  law  of  the  state  per- 
tntnlng  to  tbe  qoaliflcatlons  of  electors  In 
state  and  connty  elections,  which,  by  the 
cut's  charter,  prescribed  tbe  qnallOcatlons  of 
etectors  in  all  cUy  elections  except  as  to  reg- 
istration by  the  comity  supervisor  of  regis- 
tration, prescribed  that  no  person  should  be 
entitled  to  rote  at  any  dectlon  who  should 
hAve  Called  to  pay  at  least  on  or  before  the 
second  Saturday  in  tiie  month  preceding  the 
day  of  such  electitm  his  poll  tax  tor  tbe  two 
years  next  preceding  the  year  in  which  such 
election  should  be  held,  and  further  prescrib- 
ed that  only  such  persons  who  shall  hare 
paid  sncb  taxes  shall  be  deemed  quallfled 
Totets.  antborised  to  vote  at  any  general, 
special,  X  municipal  election;  that  the  sec- 
ond Saturday  of  the  month  preceding  tbe  day 
of  said  election  was  February  11,  I80D;  that 
tbe  ordinance  of  March  9th  was  passed  in 
eoondl  on  March  8*  first  published  on  March 
11.  aud  first  went  into  effect  March  14. 1890; 
that  by  its  terms  It  was  impossible  for  the 
freeholders  electors  of  tbe  city  to  qualify  them- 
■elres  to  Tote  at  the  election  required  to  be 
held  within  17  days  from  the  first  publication 
of  the  ordinance,  after  the  ordinance  was  pub- 
lished, and  after  proclamation  of  the  pn^osed 
election,  and  that  at  tbe  date  of  the  election 
there  existed  no  general  ordinance  prescrib- 
ing the  notice  to  be  given  for  holing  special 
elections,  except  elections  to  fill  vacancies  in 
^ectlve  city  offices,  but  by  the  laws  of  Florida 
it  was  provided  that  notice  of  elections  in  tbe 
vity  was  to  be  proclaimed  by  the  mayor  once 
a  week  for  the  period  of  four  weeks  prior 
thereto;  that  the  penalty  prescribed  by  sec- 
tion 6  of  the  ordinance  of  March  8th  deterred 
a  large  number  of  tiie  freeholders  of  the  city 
who  desired  to  vote  at  the  election  from 
offering  to  vote  thereat;  that  a  large  num- 
ber of  freeholders  of  the  city,  who  were  oth- 
erwise qualified  electors  tbeteof,  who  desired 
to  vote,  were  deprived  of  that  right  by  rea- 
son of  the  fact  that  they  had  failed  to  pay 
their  poll  taxes  for  1S97  and  1S9S  prior  to 
Feliruary  11, 1899,  before  receiving  any  Inti- 
mation that  an  election  would  be  held  prior 
to  the  annual  June  election,  and  that  under 
the  provisions  of  tbe  existing  law  and  by  the 
terms  of  said  ordinance  they  were  wholly 
unable  to  become  qualified  electors  by  pay- 
ment of  such  poll  taxes  after  notice  of  the 
election  was  had;  that  no  provision  was  made 
by  law  or  by  ordinance  of  the  said  city  to  fur- 
nish any  facilities  or  means  whereby  per- 
sona who  were  quallfled  to  register  as  electors 
In  the  city  of  St  Augustine  could  beoHue 
such  registered  doctors  for  several  months, 
to  wit,  nine  months,  prior  to  tbe  date  of  said 
pretended  election  of  the  28th  day  of  March, 
A.  D.  I88B1  and  thereby  many  citizens  of  the 


said  city  who  were  otberwlse  qualified  to  vote 
were  deprived  of  the  right  to  vote  at  the  said 
election  their  approval  or  disapproval  of  the 
said  bonds;  that  the  ordinance  of  March  9th 
did  not  provide  In  exact  terms  the  amount  of 
bonds  proposed  to  be  issued,  nor  the  purpose 
for  which  they  were  to  be  used,  as  required 
by  tbe  statute  in  such  case  provided;  that 
tbe  ordinance  put  no  limit  on  the  amount  of 
bonds  which  could  be  issued  thereunder;  that 
the  city  was  and  is  not  authorised  by  law  to 
construct  and  own  an  electric  light  plant  for 
the  purpose  of  supplying  the  city  and  Its  dti- 
Kens  with  light;  that  so  much  of  the  ordi- 
nance as  pretends  to  authorize  the  Issue  of 
bonds  for  the  erection  snd  construction  of  an 
electric  light  plant  to  supply  the  city  and  Its 
citizens  with  light  is  unconstitutional  on  the 
ground  that  the  ordinance  prohibits  the  right 
of  the  city  to  supply  light  to  inhabitants  of 
the  city  who  are  not  citizens  thereof;  that 
the  ordinance  is  also  void  for  the  reason  that 
certain  of  the  bonds  menticmed  therein  are 
to  be  paid  In  gold  of  standard  weight  and 
fineness,  and  because  the  city  Is  not  author^ 
Ized  by  any  valid  statute  to  Issue  bonds  pay- 
able In  gold  of  sUndard  weight  and  fineness 
with  or  without  the  approval  of  tbe  quallfled 
electors  and  freeholders  of  the  city;  that  the 
freeholders  who  are  citisens  at  St  Augustine 
own  only  about  10  per  cent  of  the  assessa- 
ble property  of  the  cl^,  and  pay  only  about 
10  per  cent  of  the  total  taxes  assessed  hy  the 
city;  that  the  other  nine-tenths  of  tiie  assessa- 
ble pnq^erty  of  the  city  is  owned  by  per- 
sons not  citizens  of  the  city;  that  the  total 
number  of  male  persons  above  21  years  of 
age  who  are  citizens  of  the  dty,  and  qualified 
to  vote  at  said  election  by  reason  of  requisite 
age  and  cItLnnuhip,  is  1,000  and  upwards; 
that  a  great  portion  of  them  -vere  not  allow- 
ed to  vote  at  said  election  by  virtue  ot  the 
laws  of  Florida  and  said  ordinances,  and  that 
another  large  portion  ot  said  persona  took  no 
interest  In  the  electicm,  and  did  not  vote,  be- 
cause they  regarded  the  election  as  iltegal 
and  void;  that,  well  knowing  tiielr  acto  are 
Illegal,  the  city  council  are  abont  to  turn  over 
for  sale  bonds  ot  the  ci^  to  the  amount  of 
$20,000;  that  tbe  issue  and  sale  of  sold  bonds 
will  increase  the  burden  of  taxation  on  tbe 
property  in  the  city;  that  the  establishment 
of  an  electric  light  plant  to  he  owned  by  the 
city  la  wholly  unnecessary,  there  being  an 
adequate  supply  of  gas  for  all  purposes  ot 
the  city  and  Its  Inbabitente  by  a  gas  plaiU 
owned  by  a  private  corporation;  that  the 
population  of  the  city— abont  4,000  persons,  or 
less— is  so  small  that  the  consumption  of  elec- 
tric lights  by  the  citizens,  or  even  by  the 
citizens  and  inhabitants  of  the  city,  would  be 
totelly  Inadequate  to  produce  a  revenue  to 
meet  the  expenses  of  the  plant,  and  the  opera- 
tion thereof,  and  maintenance  thereof  by  re- 
pairs and  renewals;  that  the  service  perform- 
ed by  the  gas  pkint  to  the  city  and  ite  in- 
habitonts  Is  exceptionally  good  and  cheap; 
that  the  erection  of  poles  and  stringing  wires 
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to  oi>erate  an  electric  light  eystem  In  the  nar- 
row street8  of  tbe  city  will  greatly  destroy 
the  attractlvenesB  of  the  city,  deteriorate  the 
value  of  the  property  therein,  and  greatly  en- 
danger the  pr<^rty  and  the  llres  and  limbs 
of  the  Inhabitants;  that  It  Is  contrary  to  the 
best  Interests  of  the  city  for  It  to  engage  In 
dealing  In  electricity;  that  tbe  Issue  and  sale 
of  said  bonds  and  the  establishment  of  an 
electric  light  plant  with  the  proceeds  thereof, 
to  be  owned  and  operated  by  the  city,  will 
unreasonably  and  Illegally  Increase  the  bur- 
den of  taxation  upon  the  property  In  the  city, 
because  the  city  Is  now  obligated  by  a  valid 
contract  entered  Into  between  It  and  the  St 
Augustine  Gas  &  Electric  Light  Company,  a 
private  corporation  having  a  gas  plant  with- 
in the  limits  of  the  city,  to  talse  and  pay  for 
the  lighting  of  the  streets  and  public  places 
of  the  city  until  April  27,  1905.  Upon  Infor- 
mation and  belief  it  was  alleged  that  the  city 
la  bound  by  a  valid  existing  contract  entered 
Into  between  the  dty  and  the  St  Augustine 
Oaa  &  Electric  Light  Company  to  take  and 
pay  for  at  the  rate  of  $20  each  per  year,  paya- 
ble montUy,  204  street  lamps  now  placed  on 
Its  streets  under  contract  with  said  company 
until  Amrll  27,  1906.  It  was  further  charged 
that  complainants  reasonaMy  feared  that  for 
the  city  to  erect  and  operate  an  electric  light 
plant  win  be  deemed  by  tbe  St  Augustine 
Gas  &  Electric  Light  CkHupany  an  Inqialr- 
ment  of  the  existing  charter  and  contract  be- 
tween the  dty  and  llie  company,  and  result 
in  eij^ensive  litigation  and  damages  against 
the  city  m  a  large  sum  in  case  tbe  titj  at- 
tempts to  furnish  ll^t  for  Its  public  places; 
that,  If  the  city  should  refrain  from  fumlsh- 
Ing  Ught  for  Its  streets  and  public  places  prior 
to  April.  1905,  having  constructed  an  electric 
light  plant,  complainants  and  other  property 
owners  of  the  dty  will  be  unnecessarily  and 
-nnreasouably  taxed  to  pay  the  interest  and 
for  a  slnkii^  fund  upon  the  bonds  proposed 
to  be  Issued,  and  at  the  same  time  be  taxed 
to  pay  the  amount  due  and  to  become  due 
to  tbe  St  Augustine  Gas  ft  Blectrlc  Light 
Company  of  over  $4,000  per  year  up  to  April, 
19%,  for  lighting  the  city  under  the  cmtract 
between  the  city  and  the  company.  It  was 
further  alle^d  that  the  whole  matter  (rf  the 
Issuance  of  said  bonds  has  been  on  the  part 
of  the  dty  council  of  aald  dty  characterized 
by  unreasonable  haste,  concealment,  and  fla- 
grant disregard  of  the  requirements  of  the 
law  and  the  rights  and  liberties  of  the  prop- 
erty owners,  electors,  and  Inhabitants  of  the 
dty  of  St  Augustine;  that  by  statute  of  the 
state  of  Florida,  in  case  of  a  vacancy  In  the 
ot&ce  of  mayw  of  the  city  of  St  Augustine 
occurring  more  than  90  days  before  an  an- 
nual election,  a  special  election  is  required  to 
be  held  to  fill  such  office  within  30  days  from 
such  occurrence;  that  the  c^ce  of  mayor  of 
said  dty  was  vacated  by  the  permanent  re- 
moval of  the  former  incumbent  of  the  office 
of  mayor,  one  F.  B.  Genovar,  to  the  Island 
of  Cuba  early  in  the  month  (tf  February,  A. 


D.  1880;  that  such  permanent  removal  was 
publicly  announced  more  than  90  days  be- 
fore the  annual  election  to  be  held  in  sold 
city  on  the  20th  day  of  June,  A.  D.  1899.  and 
yet  said  city  coundl,  well  knowing  the  re- 
quirement of  sold  statute,  refused  to  bold 
said  ^clal  election,  such  refusal  being  due, 
as  alleged  upon  Information  and  belief,  to  tear 
that  tbe  contemplated  acts  and  doings  of  the 
city  council  in  the  matter  of  the  issue  of 
bonds  would  not  receive  the  approval  of  the 
electors  of  the  city;  that  by  the  terms  of  tbe 
statute  In  such  case  made  and  provided  tbe 
matter  of  the  issuance  of  bonds  of  said  de- 
fendant corporation  Is  committed  to  the  ma?- 
or  and  city  council,  subject  to  approval  of 
the  freeholders  qualified  to  vote,  but  by  de- 
sign of  the  members  of  tbe  city  council  and 
at  tbe  Instigation  of  Interested  parties  there 
has  been  no  mayor  of  said  city  since  the  be- 
ginning of  tbe  matters  hereinbefore  set  fortb; 
that  the  acting  mayor  of  said  city  has  par- 
ticipated In  all  the  acts  of  said  city  coundU 
and  vot^d  on  all  the  ordinances  and  resolu- 
tions relatii^  to  said  issue  of  bonds,  and 
thereafter  attempted  to  approve  of  such  ordi- 
nances as  the  acting  mayor  of  said  defend- 
ant dty;  tbat  said  city  coundl  has  never 
had  b^ore  it  and  considered  tbe  matter  of 
whether  or  not  the  d^  of  St  Augustlae 
should  erect  maintain,  and  operate  a  system 
of  electric  lighting,  dther  for  furnishing  light 
for  Illuminating  said  city  and  Hating  the  dty 
and  Its  streets  and  avenues  (aald  city  owning 
no  public  buildings),  or  whether  or  not  said 
dty  enter  upon  the  bmlness  of  famishing 
for  hire  to  the  inhabitants  of  said  muni- 
dpallty  electric  light  or  Ught  and  power;  tbat 
there  has  never  passed  in  the  dty  coundl  of 
said  city  a  vote  that  It  is  eiqiedlent  for  said 
defendant  city  to  exordse  the  rigbt  granted 
by  law  to  cities  and  tovms  to  craistnict,  es- 
tablish, and  maintain  a  plant  for  the  manu- 
facture of  electridty  for  municipal  use,  or  for 
the  use  of  such  of  Its  Inhabitants  as  may  re- 
quire and  pay  for  electridty,  or  for  both  of 
such  uses;  tiiat  no  such  vote  of  said  dty 
■coundl  has  been  had  and  passed  by  a  vote 
of  two-thirds  of  the  members  of  said  dt; 
coundl  voting  at  a  meeting  duly  called  for 
that  purpose,  taken  by  written  or  printed 
ballot  and  duly  recorded,  and  no  determina- 
tion, had  according  to  the  provisions  of  law 
above  set  forth,  that  it  Is  expedient  for  the 
defendant  dty  to  enter  upon  the  business  at 
the  manufacture  and  furnishing  of  electridty, 
has  ever  been  ratified  by  a  majority  of  the 
voters  at  an  annual  or  special  election  call- 
ed for  ttiat  purpose,  as  required  by  law,  be- 
fore said  city  is  allowed  to  enter  upon  sudi 
commerdal  enterprise;  that  although  the  city 
coundl  of  said  city  are  about  to  issue  the 
negotiated  bonds  of  said  d^  to  the  amount 
of  $20,000,  and  to  turn  the  same  over  to  cer 
tain  persons  styled  in  said  ordinances  tbe 
"Board  of  Bond  Trustees  of  the  City  of  St 
Augustine,"  to  be  sold,  yet  there  never  has 
been  enacted  any  ordinance^  said  dtr  di- 
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recting  bow  the  proceeds  from  the  MUe  of 
■aid  bonds  are  to  be  used  or  expended,  or 
how  mnch  thereof  Is  to  be  expended,  or  pro- 
Tiding  for  or  directing  the  erection  of  an  elec- 
trie  light  plant,  the  purchase  of  machinery 
and  appliances,  and  providing  for  the  man- 
agement and  control  thereof  by  the  defend- 
ant city  or  Its  agents  after  the  same  shall 
have  been*  established.   On  Information  and 
belief  It  was  alleged  that  the  dty  council  In- 
tend to  surrender  the  delegated  public  powers 
of  said  corporation  to  certain  persona  designat- 
ed In  the  ordinances,  the  "Board  of  Bond  Trus- 
tees" or  the  "Board  of  Bond  Trustees  for  the 
Waterwoiics  System,"  and  to  transfer  to  said 
persona  all  Its  powers  and  duties  connected 
with  the  matters  provided  for  In  the  ordi- 
nance passed  March  8,  1889,  whatever  the 
same  may  be  foond  to  be,  and  to  leave  It 
to  said  persons  to  discover,  If  so  be  tbey 
may,  what  is  contemplated  and  required  by 
said  ordinance;  that  such  surrender  Is  wholly 
lUe^l  and  void,  and  beyond  the  power  of 
said  defendant  cit}';  that  the  said  ordinances, 
in  so  far  as  tbey,  or  either  of  them,  attempt 
to  surrender  the  public  powers  delegated  to 
said  corporation,  are  Illegal  and  void;  that 
such  surrender  of  power  Is  so  Interwoven  and 
merged  In  the  said  ordinances  and  In  the 
submission  to  the  vote  of  the  freeholders  that 
said  ordinances  are  wholly  void,  and  any  Is- 
sue of  bonds  thereunder  would  be  wholly  ille- 
gal and  void;   that  there  Is  not  now,  and 
never  has  been,  any  "Board  of  Bond  Trus- 
tees" or  any  "Board  of  Bond  Trustees  for 
tbe  Waterworks  System"  as  an  oflQce  of  the 
city  of  St  Augustine;  that  there  Is  and  are 
no  officer  or  officers  of  said  city  designated 
or  styled  the  "Board  of  Bond  Trustees"  or 
the  "Board  of  Bond  Trustees  for  tbe  Water- 
works System,"  either  de  Jure  or  de  fftcto; 
that  the  actions  of  said  defendant  corporation 
In  attempting  to  turn  over  to  persons  not  offi- 
cers of  said  city  the  issue  of  f20,000  of  said 
city's  bonds  and  the  proceeds  from  tbe  sale 
thereof  is  wholly  Illegal  and  void,  and  will 
be  an  Irreparable  Injury  to  complainants,  and 
to  all  persons  owning  property  In  said  dty; 
that  by  the  form  of  said  bonds  as  provided 
by  ordinance  of  said  city  the  same  are  made 
to  recite  that  they  are  Issued  in  strict  con- 
formity with  the  laws  of  the  state  of  Florida, 
counterdgned  by  tbe  chairman,  secretary, 
and  one  member  of  tbe  so-called  "Board  of 
Bond  Trustees,"  and  by  the  terms  of  the 
ordinance,  when  so  signed  and  sealed  with 
"their  seal,"  shall  become  payable  to  the  law- 
ful bearer  thereof;  that  the  dty  council  has 
made  a  contract  with  a  certain  firm  or  cor- 
poration called  Walker,  Evans  A  Cogswell 
for  tbe  engraving  and  delivery  of  bonds  In 
accordance  with  the  form  prescribed  In  said 
ordinance,  and  will,  unless  restrained  by  the 
Injunction  of  this  honorable  court,  forthwith 
have  executed,  delivered,  and  sold  negotiable 
bonds  of  said  city  to  the  amount  of  920,000. 
upon  their  face  bearing  the  redtals  set  ont, 
many  of  vhlch  redtals  are  nntrne,  and 


known  to  defendants  to  be  ontme;  that  the 
said  Issue  of  $20,000  of  bonds  of  said  city  la 
Illegal  and  void,  as  not  authorized  by  any  or- 
dinance of  said  city,  In  that  said  bonds  are 
made  payable  at  a  designated  place  beyond 
the  state  of  Florida,  without  tbe  authority  of 
law,  and  are  made  payable  in  gold  coin  of  the 
United  States  of  America,  wltii  the  Interest 
payable  In  like  gold  coin,  without  authority 
of  law,  and  are  directed  to  be  Issued  and  sold 
In  amounts  as  tbe  proceeds  are  needed  to  pay 
for  the  Improvements  contemplated,  although 
what  the  contemplated  Improvements  are  Is 
wholly  vague,  and  has  never  been  determln* 
ed  by  the  defendant  dty;  that  chapter  4866, 
Laws,  approved  May  11,  1890,  Is  wholly  In- 
effectual and  Inoperative  to  anthorlze  and 
empower  the  Issue  of  bonds  as  contemplated; 
that  In  BO  far  as  It  Is  1^1  and  valid,  It  does 
not  authorize  the  dty  to  proceed  In  the  man- 
ner stated  to  Issue  said  bonds  In  the  form 
proposed  and  provided  for;  that  the  title  of 
said  act  does  not  set  forth,  or  embrace,  or  re< 
fer  to  aught  othw  fban  tbe  ordinance  of 
March  8th.  and  the  so-called  "election"  held 
thereunder;  and  said  act  is  unconstitutional 
and  void  as  spedal  legislation  In  relation  to 
the  dty  of  St  Augustine  In  a  matter  not  p^ 
talnlng  to  Its  public  rights  and  duties,  bat 
relating  wholly  to  Its  rights  In  Its  semlprl- 
vate  character,  passed  without  notice  of  In- 
tention to  apply  therefor;  and  Is  unconstitu- 
tional and  void  as  an  attempted  legislative 
levy  of  a  debt  and  charge  upon  the  property 
of  complaioants  and  all  other  property  own- 
ers of  said  dty  of  St  Angustine,  and  a  levy 
of  taxes  by  the  legislature  In  the  dty  of  St 
Augustine  and  upon  tbe  property  of  Its  In- 
habitants, and  an  attempted  levy  of  taxes  for 
purposes  other  than  munldpal,  and  to  raise 
moneys  to  be  expended  by  persons  other  than 
officers  of  said  dty,  and  as  an  attempt  by  the 
legislature  to  appoint  officers  and  make  con- 
tracts  for  said  munidpallty  of  St  Augustine, 
and  Is,  In  effect,  an  attempt  by  the  state  to 
deprive  orators  and  others  of  their  property 
without  due  process  of  law,  and  contrary  to 
the  constitution  of  the  United  States,  and  Is 
an  attempt  to  authorize  persons  not  officers 
of  said  municipal  corporatlcm  to  carry  on 
business  with  the  moneys  raised  from  munic- 
ipal taxation;  and  Is  unconstitutional  and 
void  as  an  attempt  by  tbe  legislature  to  make 
valid  and  binding,  and  a  debt  of  said  dty,  a 
contract  for  tbe  payment  of  a  large  sum  of 
money,  not  yet  entered  into,  the  preliminaries 
of  whlcb  were  void  ab  Initio,  and  where  said 
dty  had  received  no  benefit  under  such  Initia- 
tory contract;  and  said  act  is  Illegal  and 
void,  as  controlled  by  the  proviso  of  said  act 
that  said  bonds,  the  issue  of  which  said  act 
proposes  to  validate,  shall  not  be  sold  In  con- 
travention of  the  ordinance  passed  March  8, 
1888,  as  to  the  amount  Issued,  while  by  the 
terms  of  said  ordinance  the  amount  of  Issue 
was  left  to  the  future  determination  of  cer- 
tain persons  not  officers  of  said  dty;  and 
that  said  act  Is  nnconstitntlonal  and  Ttid  Is  so 
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tar  as  It  atten^ts  to  declare  valid  and  legal- 
tee  the  election  held  on  March  28. 1899,  afore- 
said, and  the  result  as  showB  by  the  retnrns 
thereot  and  to  decl&re  and  render  valid  the 
said  ordinance  passed  March  8,  1809,  and  ap- 
proved March  9,  1899,  on  the  ground  that  the 
same  Is  not  within  the  scope  of  the  power 
and  anthority  of  the  legislature  of  Floiida  un- 
der the  constitution  of  the  state  of  Florida, 
but  within  the  exclusive  Jurisdiction,  power, 
and  authority  of  the  Judicial  department  of 
the  state  of  Florida  under  the  constitution  of 
■aid  state,  and  Is  void  as  an  attempted  as- 
sumption and  usurpation  of  excluBlvely  Judl- 
dal  functlMis  by  the  said  legislature. 

The  bill  prayed  for  general  r^ef,  and 
specially  that  defendants  be  perpetually  en- 
Joined  from  ^ecudng,  Issuing,  selling,  or 
otherwise  disposing  of  any  of  the  bonds  of 
the  city  under  aathorl^  sought  to  be  derived 
from  the  ordinance  of  March  9th,  the  elee 
tlon  held  thereunder,  or  from  the  act  of  the 
legislature  approved  May  11,  1889,  known  as 
"Chapter  4866,"  and  ftom  delivering  to  any 
persons  to  be  sold,  and  especially  from  deliv- 
ering the  same  to  the  board  of  bond  trustees 
or  the  board  of  bond  trasteee  of  the  waters 
works  system  of  the  city,  and  from  surren- 
dering to  any  person  or  persons  not  officers 
of  the  dty  any  of  the  public  lowers  and  du- 
ties belonging  to  the  city;  that  defendants, 
by  temporary  Injunction,  be  so  enjoined  un- 
til further  order  of  the  court,  and  especially 
until  such  time  as  a  system  of  Improvements 
to  be  carried  out  with  the  proceeds  of  the 
bonds  shall  have  been  determined  by  ordi- 
nance provided  by  the  city,  and  the  proper 
officers  and  agents  of  the  dty  for  the  man- 
agement and  control  of  the  moneys  and  Im- 
provements shall  have  been  provided^  for, 
tiected,  and  quallfled. 

On  May  Zi,  1809,  the  dty  council  passed, 
and  the  president  of  the  council  and  acting 
mayor  approved,  an  ordinance  as  follows: 

**An  ordinance  to  authorize  the  board  of  bond 
trustees  of  the  dty  of  St.  Augustine  to 
sell  and  providing  for  the  delivery  of  the 
dectrlc  light  plant  bonds  of  the  dty  of 
8t  Augustine. 

"Be  It  ordained  by  the  mayor  and  dty 
coandl  of  the  dty  of  St  Ai^ustlne: 

"Sectickn  X  Tbat  tbe  board  of  bond  trus- 
tees are  hereby  anthtnlzed  and  directed  to 
sell  the  entire  Issue  of  twenty  thousand  dol- 
lars (f20,000>  of  bonds  recently  authorized  to 
be  Issued  by  the  dty  of  St  Augustine,  and 
known  as  *£Iectrlc  Ugbt  Plant  Bonds  of  the 
CI^  of  St  Augustine,*  to  be  paid  for  and  de- 
livered at  the  following  times  and  In  the  fol- 
lowing amounts,  or  as  near  thereto  as  may 
be  practicable:  Tea  thousand  dollars  (f  10,- 
000)  on  tbe  first  day  ot  Sept*  1899,  and  the 
reinaindOT  In  blacks  of  five  thonsand  dollars 
($SkOOO)  «i  tbe  first  day  of  eaf!h  month  tbere- 
after  until  tbe  whole  Issue  shall  be  deUver- 
ed;  sale  to  be  made  of  tbe  whole  or  of  any 
part  oC  bbM  losoe.  Bald  bcmds  shall  be  sold 


with  the  understanding  and  condition  that 
Interest  tbererai  shaU  be  paid  only  from  tbe 
date  of  delivery  to  the  purchaser,  which  fact 
shall  be  noted  on  coupons  partially  earned 
before  delivery.  The  trustees  shall  reserve 
tbe  right  after  sale  to  deliver  only  so  mneb 
of  said  bonds  as  may  be  by  ordinance  de- 
clared necessary  for  the  purposes  contem- 
plated In  the  ordinance  authorizing  the  issu- 
ance of  said  bonds  approved  March  9,  1899. 

"Sec.  2.  The  board  of  bond  trustees  of  the 
dty  of  St  Augustine  are  hereby  authoriied 
to  incur  such  reasonable  expense  as  may  be 
declared  to  be  necessary  by  a  xoajorlty  of 
said  trustees  In  and  about  the  preparation 
and  sale  of  said  bonds,  which  expense  shall 
be  paid  upon  approval  by  tbe  dty  coondL" 

"niereaftw,  on  July  27,  1809,  by  leave  of 
the  court  tbe  same  complainants  filed  their 
supplemental  bill  of  comidalnt  In  the  cause 
against  appellees,  which,  after  reference  to 
the  original  and  amended  and  supplemental 
bllte,  alleged  tbat  on  or  about  July  21,  1899. 
80  btrnds,  of  an  aggregate  par  value  of 
OOO,  purporting  to  be  executed  by  tbe  mayor 
and  dty  clerk  and  by  the  president  of  the 
city  coundl  under  and  in  pursuance  <tt  the 
ordinance  approved  Mardi  9,  18M.  were  de- 
livered to  the  defaidants  Bartola  Oenovar, 
R.  J.  Oliver.  Bernard  Masters,  A.  J*.  Bo!gero, 
and  J.  A.  McOulre  as  the  ctmstltaent  mem- 
bers of  a  body  known  as  the  "Board  of  Bond 
Trustees  ot  the  C9ty  of  St  Aiq^uatine,  Flori- 
da." or  some  person  acting  In  their  b^iaif 
and  for  them,  for  disposition  In  conformity 
with  tbe  twms  of  the  ordinance  qiproved 
May  24,  1890;  and  upon  information  and  be- 
lief it  was  alleged  that  said  board  of  bond 
trustees  have  Invited,  or  are  about  to  invite, 
bids  for  said  bonds,  and  are  proceeding  to  a 
sale  Uiereof,  and  will,  before  September  l. 
1890,  if  not  sooner  restrained,  part  with  pos- 
session of  the  bonds  In  the  hope  ixt  defeating 
complainants'  rifhta  in  the  premises.  Tbe 
bill  prayed  that  defendants  be  perpetually 
enjoined  from  lasoing,  selling,  or  otherwise 
disposing  of  any  bonds  of  tbe  dty  by  vlrtoe 
of  authority  derived  from  tbe  ordinance  of 
March  9th,  the  Section  held  March  28tii,  or 
from  the  act  of  the  tej^slature  (chapter  4806i 
atiproved  May  11,  1899;  that  defendants  be 
so  enjoined  until  the  further  order  of  tbe 
court,  and  eepedajaiy  until  such  time  as  a  sys- 
tem of  Improvementa  to  be  carried  out  witli 
the  proceeds  of  the  bonds  lOiaU  have  been  de- 
termined by  ordinance  provided  Cor  by  tbe 
city,  and  the  printer  oBiaen  and  agents  of  tlie 
city  for  the  management  and  control  tbe 
moneys  and  said  Improvmaits  shall  have 
been  i«ovided  for,  elected,  and  qualified,  and 
that  defendants  be  enjoined  from  delivering 
to  any  perstms,  except  upon  the  order  of  the 
court  any  of  said  bonds,  and  then  only  to  be 
canceled  by  the  court;  and  especially  from 
delivraing  to  any  person  any  of  said  bonds 
before  September  1,  1899,  except  t^ws  <ader 
o|  tbe  court;  and  for  general  relief. 

Digitized  by  Google 


MIDDLETON  v.  CITT 


OP  ST.  AUGUSTINE. 


481 


The  dcteodantB  filed  their  demurrer  to  the 
amended  iaA  Bupplementfd  bill  and  the  Bup- 
plemental  bill,  aad  the  cause  came  od  to  be 
beard  upon  tlie  demurrer  and  upon  motion 
for  temporary  Injunction.  The  parties  Intro- 
duced variovs  matters  of  evidence  upon  the 
bearlns  of  the  motion,  which  It  Is  not  neces- 
sary to  notice  further.  Tbe  court  entered  a 
lioal  decree  sustaining  tbe  demurrer,  and  dl< 
reeling  that  the  bills  of  complaint  stand  dis- 
missed unleu  complainanta  should  amend 
tbe  billa  to  disclose  a  good  cause  of  action 
on  or  btf  ore  September  25,  1898.  From  this 
decree  tbe  eomi^aliiaiitB  entered  tlielr  appeaL 

Bisbee  &  Bedell  and  W.  W.  Dewhurst,  for 
appellants.  D.  U.  Fletcher  and  H.  B.  Pbll- 
ipa,  for  an>elleee. 

PEK  CURIAM.  The  appeal  la  from  the 
order  of  the  court  sustaining  the  demurrer 
to  the  amended  and  supplemental  bills.  The 
action  of  the  city  of  St  Augustine  in  tbe 
matter  of  establishing  an  electric  light  plant 
in  said  city,  and  the  issuance  of  bonds  in 
payment  therefor,  was  baaed  upon  tlie  pow- 
ers conferred  upon  said  city  by  Ita  charter, 
being  chapter  4630,  Laws  Fla.,  enacted  in 
1897.  Besides  these  specific  charter  powers, 
the  iK>wer  was  conferred  generally  upon  all 
cities  and  towns  within  tbe  state  to  con- 
atruct  and  own  electric  light  plants,  and  to 
issue  bonds  In  payment  therefor,  by  tbe 
provisions  of  chapter  4600,  Laws  18S7;  but 
it  is  not  contended  for  tbe  city  of  St  Au- 
gustine that  the  provisions  of  this  latter 
act  were  Invoked  In  the  steiw  taken  to  es- 
tablish Its  electric  light  plant  but  on  the 
contrary,  that  It  acted  under  the  provisions 
of  its  own  special  charter  powers.  These 
special  charter  provisions  that  are  set  forth 
Id  the  statement  accompanying  this  opinion 
were  amply  sufflclent  to  invest  tbe  munic- 
ipality of  St  Augustine  with  power  to  erect 
aa  electric  light  plant,  and  to  raise  the  funds 
therefor  by  bonds  of  tbe  city.  Jacksonville 
Electric  Light  Co.  v.  aty  of  Jacksonville,  86 
Fla.  22S,  18  South.  677,  30  L.  R.  A.  540. 

The  bill  to  enjoin  the  Issuance  of  the 
bonds  proposed  by  the  city  questions  the  le- 
gality of  both  the  ordinance  alleged  to  have 
been  passed  by  the  city  council  on  March 
d.  1880,  and  the  election  held  thereunder  on 
the  28tb  day  of  the  same  month,  on  various 
sronnds,  as  shown  by  tbe  foregoing  state- 
m&it  After  the  passage  of  tbe  said  ordi- 
oauce  and  the  holding  of  the  said  election 
thereunder,  the  legislature  of  Florida  enact- 
ed the  curative  statute  (chapter  4860)  ap- 
proved May  U,  1899,  aet  out  in  fnU  in  the 
statement  abova 

Under  the  provisions  of  section  8  of  arti- 
cle 8  of  tbe  Florida  constitution  of  1885,  the 
legislature  bad  the  power,  in  the  first  in- 
stance, to  authoriae  the  municipal  corpora- 
tion of  St  Augustine,  through  its  properly 
constituted  corporate  authorities,  to  erect 
ud  own  an  electric  light  plant  for  supply- 


ing light  to  Its  citizena  or  inhabitants,  and 
to  issue  bonds  for  sucb  purpose,  either  with 
or  without  the  sanction  of  Its  Individual 
citizens  or  taxpayers  as  expressed  in  an  elec- 
tion. In  respect  to  statutes  curing  defects 
In  legal  proceedings,  where  they  amount  to 
mere  irregularities,  not  extending  to  matteni 
of  jurisdiction,  and  in  the  absence  of  consti* 
tutional  limitations.  Judge  Oooley,  in  his 
work  on  ConstltoticHial  Limitations  (page 
457),  states  the  rule  as  follows:  "If  the  tbing 
wanting,  or  which  failed  to  be  done,  and 
which  constitutes  tbe  defects  in  tbe  proceed- 
ing. Is  something  the  necessity  for  which  the 
legislature  might  have  dispensed  with  by 
prior  statute,  then  It  Is  not  beyond  the  pow- 
er of  the  legislature  to  dispense  with  it  by 
subsequent  statute.  And  if  the  irregular!^ 
consists  in  doing  some  act  or  in  the  mode 
or  manner  of  doing  some  act  which  the  leg- 
islature might  have  made  immaterial  by 
prior  law.  It  is  equally  competent  to  make 
the  same  Immaterial  by  a  subsequent  law." 
The  rule,  as  here  expressed,  has  been  estab- 
lished by  the  great  weight  of  Judicial  deed- 
Bions  in  America.  The  curative  act  (chapt^ 
4SG6,  Laws  ISOG),  as  expressed  in  Its  title, 
has  undertaken  to  legalize  tbe  municipal 
election  held  March  28. 1889,  and  to  validate 
the  said  city  ordinance  under  which  it  was 
held,  and  to  authorize  the  issue  of  bonds  as 
therein  provided.  By  the  first  aectiou  of 
this  act  tbe  said  city  ordinance  aud  the 
said  election  were  legalized,  and  declared  to 
be  valid  and  binding  In  every  respect  By 
the  second  section  of  said  act  the  city  of  St 
Augustine  was  authorized  to  proceed  with 
the  issuance  of  bonds  to  tbe  amount  of  $20,- 
OOO,  as  provided  In  and  by  said  ordinance, 
and  in  manner  and  form  and  In  accordance 
with  sucb  ordinances  thereafter  passed,  not 
in  conflict  with  tbe  validated  ordinance;  and 
it  was  declared  that  the  bonds  of  said  city 
Issued  in  pursuance  of  said  validated  ordi- 
nance, and  of  such  ordinance  or  ordinances 
as  may  be  passed  in  connection  therewith, 
were  valid  in  manner,  form,  and  effect  as 
Issued,  and  to  be  binding  and  have  full 
force,  virtue,  and  effect  in  law  and  equity 
against  the  city  of  St  Augustine;  and  it 
was  therein  declared  tbat  the  fact  that  tbe 
projwsed  bonds  were  to  be  payable  in  gold 
of  standard  weight  and  fineness  should  not 
affect  tbeir  validity.  Section  8  of  said  cura- 
tive act  declares  that  said  act  should  be 
construed  to  be  remedial  and  curative  of 
any  defects  or  want  of  power  on  tbe  part 
of  said  city  to  pass  said  ordinance,  and  to 
hold  said  election,  and  to  conduct  the  same  in 
tbe  manner  tbe  same  was  held  and  cwiduct- 
ed,  and  to  dedare  the  result  and  to  arrive  at 
such  results  through  those  voters  who  voted 
at  said  election;  and  the  legalization  of  said 
ordinance  and  of  said  election  and  the  is- 
suance of  said  bonds  in  pursuance  of  said 
ordinance  was  affirmed  as  far  as  the  consti- 
tution of  the  state  permitted  and  tbe  legis- 
lature bad  power  to  enact  Thla  curatlTc 
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act.  Id  m  tar  as  It  could  do  so,  sappllect  and 
cured  all  Irregularities  and  defects  In  the 
passage  and  adoption  of  the  city  ordinance, 
and  In  the  calling,  holding,  and  conduct  of 
the  election  had  In  pursuance  thereof,  and 
authorized  the  city  of  St.  Augustine  to  pro- 
ceed with  the  Issuance  of  the  bonds  in  ac- 
cordance with  the  provisions  of  that  or- 
dinance, or  subsequent  ordinances  not  In 
conflict  with  It;  but  It  did  not  undertake 
to  Impose  It  as  a  compulsory  duty  upon  such 
city  to  issue  said  bonds.  In  so  far  as  the 
curative  act  is  concerned,  the  discretionary 
power  of  the  city  through  Its  proper  corpo- 
rate authorities  to  Issue  said  bonds  or  not, 
as  It  pleases,  was  and  Is  not  taken  away, 
but  Is  expressly  recognized,  and  not 
■bridged.  This  legislative  act  which  the  city 
now  Invokes  must  be  sustained  unless  It 
conflicts  with  some  constitutional  limitation. 
It  Is  contended  by  counsel  for  the  appellants 
that  It  was  not  competent  for  the  legislature 
to  pass  the  curative  act  In  question  under 
the  provisions  of  section  5  of  article  9  of  our 
present  constitution,  which  provides  that 
"the  legislature  shall  authorize  the  several 
counties  and  incorporated  cities  or  towns 
In  the  state  to  assess  and  impose  taxes  for 
county  and  monlclpal  purposes,  and  for  no 
other  purposes.  •  •  •  But  the  cities  and 
incorporated  'towns  shall  make  their  own 
assessments  for  municipal  purposes  upon  the 
property  within  their  limits.'*  It  Is  argued 
that  this  provision  of  our  constitution  Is 
similar  to  that  In  the  constitution  of  Illinois, 
and  that  the  construction  there  put  upon  it 
In  the  case  of  Marshall  v.  SlUIman,  61  III. 
218,  and  In  other  decisions  cited  from  the 
same  state,  denies  to  the  legislature  the 
right  to  validate  a  void  subscription  and  elec- 
tion for  bonds,  and  to  direct  their  issuance, 
upon  the  ground  that  It  would  be  compelling 
the  municipality  to  Incur  a  debt  for  purely 
a  local  municipal  purpose.  The  provision  In 
the  Illinois  constitution  thus  construed  Is 
that  "the  corporate  authorities  of  counties, 
townships,  school  districts,  cities,  towns  and 
TllIageB  may  be  vested  with  power  to  assess 
and  collect  taxes  for  corporate  purposes" 
(Const  art.  9,  S  5),  and  It  seems  to  be 

held  In  that  state  that  under  It  the  legis- 
lature cannot  compel  a  municipal  corpora- 
tion to  Incur  a  debt  for  a  purely  local  munic- 
ipal purpose.  We  do  not  construe  the  cura- 
tive act  herein  Involved  as  Imposing  upon 
the  municipality  of  St.  Augustine  the  com- 
pulsory duty  of  Issuing  the  bonds  provided 
for  In  the  validated  ordinance,  nor  does  It 
attempt  to  validate  any  bonds  already  Is- 
sued, and  hence  It  Is  unnecessary  to  either 
approve  or  disapprove  the  Illinois  cases  cit- 
ed, or  to  determine  whether  or  not  the  legis- 
lature can  compulsorlly  require  a  munici- 
pality here  to  contract  a  debt  for  a  purely 
local  municipal  purpose,  without  its  consent, 
or  to  validate  bonds  already  Issued  Illegally 
by  It.  The  bill  assails  the  city  ordinance, 
tbe  mode  and  manner  of  Its  adoption,  the 


election  held  thereunder,  and  the  ntfficlen^ 
of  the  notice  given  of  the  holding  thereof, 
and  the  qualification  of  the  persons  who  vot< 
ed  thereat,  and  the  form  of  the  bonds  pro> 
posed  by  said  ordinance  In  many  particn- 
lars  that  it  la  unnecessary  to  repeat  hm. 
Many  of  these  assanlts  may  be  i  within  them- 
selves unfounded  or  Insnffldent,  Independ-  j 
ently  of  the  curative  act,  to  defeat  the  Issue 
of  the  bonds  sought  to  be  estopped,  but  in 
no  respect  or  particular  Is  there  any  defect 
or  Irregularity  pointed  out  or  alleged  agaiast 
either  the  city  ordinance  or  the  bonds  pro- 
posed that  it  was  not  within  the  power  of 
the  legislature  to  cure  and  validate  by  sub- 
sequent legislation,  as  It  has  done.  In  so 
far  as  the  alleged  defects  and  IrregularlUea 
in  the  election  held  and  as  to  the  qualifica- 
tion of  the  voters  thereat  are  concerned.  It 
Is  a  complete  answer  to  say  that  the  legisla- 
ture had  the  power  to  anthorise  the  munic- 
ipality to  issue  tbe  bonds  in  question  with- 
out any  submission  at  all  of  the  question  to 
an  election  by  the  taxpayers  of  the  city;  ' 
and,  consequently,  under  the  rule  stated.  It  ! 
had  the  power  by  the  snbseqnrat  curative  I 
act  to  declare  that  such  election  as  was  In 
fact  held  was  a  sufficient  predicate  for  the 
proi>er  Issuance  thereof,  even  though  such 
election  may  have  been  irregular  and  de- 
fecUve.— which  fact  we  do  not  determine. 

The  contention  that  the  ordinance  ille- 
gally confines  the  furnishing  of  electric  light 
only  to  citizens  of  the  city  we  think  Is  un- 
tenable. It  Is  true  that  in  this  connection 
the  ordinance  uses  the  word  "citizens,"  but 
we  think  that  it  Is  used  therein  in  Its  pop- 
ular sense.  Including  all  residents  and  In- 
babltauts,  whether  they  be  technically  citi- 
zens of  the  city  or  not. 

It  Is  contended  that  the  ordinance  Illegal- 
ly delegates  to  tbe  board  of  bond  trustees  of 
the  city,  who  are  neither  officers  of  the  city 
de  Jure  nor  de  facto,  powers  and  duties  exclu- 
sively appertaining  to  the  city  council;  but 
ft  Is  not  contended  that  there  does  not  exist 
an  agency  of  the  dty  known  as  such  board 
of  bond  trustees.  The  constituent  members 
of  such  board  are  made  parties  to  the  tdlls 
herein.  The  powers  conferred  uikhi  this 
board  to  receive  and  countersign  tbe  bonds 
when  Issued,  and  to  sell  the  same,  and  to 
receive  the  iMWceeds  thereof,  are  of  a  purely 
ministerial  or  admlnlstratlTe  character,  and 
are  property  conferred  upon  them,  as  held 
In  the  case  of  City  of  Tampa  v.  Salomonson, 
Se  Fla,  446,  17  South.  681;  and,  even  though 
It  should  be  conceded  that  tbe  further  powers 
conferred  by  the  ordinance  upm  this  board 
to  exclusively  control  the  erection  of  the  elec- 
tric light  plant  and  to  expend  the  proceeds 
of  the  bonds  therefor,  and  to  operate  the 
plant  when  K%cted,  are  Invalid,  yet  such  in- 
valid feature  of  the  ordinance  will  not  affect 
the  other  valid  features  thereof,  or  of  the 
curative  act,  nor  defeat  the  proper  issuance 
and  sale  of  tbe  bonds,  since  all  of  those  pow- 
ers can  be  exercised  only  after  tbe  bonds  are 
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or  aniataDce  is  girea  to  a  felon  lieB  in  the  in- 
teat  with  whldi  anch  aid  or  aisiatance  is  giTen. 
To  faU  within  the  inhibition  of  anch  tUtnte, 
snch  intent  must  be  that  the  felon  shall  avoid 
or  escape  either  (1)  detection,  (2)  arrest,  (3) 
trial,  or  (4)  punishinent.  In  such  cases  the 
partlenlar  intent  aa  laid  In  the  indictment  must 
M  proved. 
(^Uabna  by  the  Oonrt) 

Ifirror  to  criminal  <!tmrt  of  record,  Duval 
county;  John  L.  Doggett,  Judge. 

"Wesley  Heam  wae  convicted  ot  being  ac- 
cessory after  the  fact  to  the  willful  burning 
of  blB  own  building,  and  brings  error.  Be- 
vereed. 

John  B.  Hartrldge,  for  plaintiff  Id  error. 
WlUlam  B.  Lamar.  Atty.  Gen.,  for  the  8tat& 


iMDed  and  sold.  Oity  of  Tampa  t.  Salomon- 
aon,  anpra.  The  fact  that  the  curatiTe  act 
mt  the  legislature  was  enacted  subsoQuently 
to  the  institution  of  this  suit,  but  before 
judgment  therein,  dves  not  affect  the  force 
or  Talidity  of  such  act.  Oooley,  Ckmst  lAm. 
(6tb  £d.)  468,  400;  Vaughan  r.  Swaysle.  56 
Mlaa.  704;  Sldway  v.  Lawson,  68  Ark.  117. 
2S  S.  W.  648. 

Tht  further  contention  that  the  curative 
act  Is  a  special  or  local  law.  and  Is  unconsti- 
tutional, because  enacted  without  the  giving 
of  the  eO-days  prior  notice  provided  tor  In 
section  21  of  article  3  of  the  constitution  of 
1880,  la  untenable,  aa  held  in  the  case  of 
State  T.  Commissioners  of  Duval  Co.,  23  Fla. 
483.  S  South.  193.  A  careful  reading  of  the 
curative  act  will  show  that  the  dty  was  au- 
thorlnd  thereby  to  issue  the  bonds  only  as 
were  provided  for  in  and  by  the  dty  ordi- 
nance  adopted  March  9,  1809,  and  anch  sub- 
sequent ordinances  as  were  not  in  conflict 
therewith.  The  said  ordinance  of  March  9, 
1800,  expresdy  proTides  for  the  Issuance  of 
bonds  whose  Interest  Installments  were  to  be 
payable  cmly  at  the  city  of  St.  Angnstine.  K 
appears,  however,  from  the  allegationB  of 
an  amended  supplemental  bin  herein,  that 
the  bonds  actually  proposed  to  be  issued  and 
sold  prorlde,  contrary  to  the  inrovlslons  of 
the  ordinance  of  March  0,  1800,  that  the  in- 
terest Installments  or  coupons  thereof  shall 
be  payable  either  at  St.  Augustine  or  in  the 
dty  of  New  Tort  There  to  no  authority,  ei- 
ther by  the  said  d^  ordlnhnce  or  by  the 
said  curative  act  of  the  legislature,  for  the 
dtj  to  Issue  any  bonds  the  Installments  of  In- 
terest on  which  can  be  made  payaUe  In  New 
Tork  or  at  any  other  place  than  at  the  dty 
of  St  Augustine,  and  to  issue  bonds  so  con- 
structed would  be  a  material  variance  and 
departure  from  the  authority  conferred.  1 
Daniel,  Neg.  Inst  t  648  et  seg.  In  this  par- 
tfcalar  respect  end  inasmuch  as  the  said 
bonds  are  still  within  the  dty's  control,  the 
bill  should  have  been  sustained,  and  the  city 
restrained  from  selling  any  bonds  that  pro- 
vided New  York  or  any  other  point  than  the 
dty  of  St  Augustine  as  the  place  for  the 
payment  ot  their  Interest  Installments  or 
coupons. 

The  decree  of  the  court  below  Is  reversed, 
with  directions  for  such  further  proceed- 
ings as  Shan  be  con^tent  herewllli. 


HBABN  T.  STATU. 
(Sapreme  Court  of  Florida.    March  6,  1001.) 

CRIMINAL  ZJkW— AC0B8S0RT  AFTER  THE  FACT 
—AIDING  FELON— APPELLATE  PRACTICK- 
H0TI0N8  TO  QCASH  PART  OF  RECORD. 

1.  Motions  to  quash  indictments  form  part 
of  the  record  proper  in  a  case,  and  have  no 
place  in  a  bill  of  exceptions  for  an  appellate 
court  an^  when  evidenced  to  such  court  only 
hi  and  by  a  Idll  of  exceptions,  cannot  be  con- 
sidered. 

2.  The  gist  of  the  offense  denounced  ny  ssc- 
tlon  2356  of  the  Revised  Statutes  where  aid 

20  80.— 28 


TAYLOR,  C.  J.  The  plaintiff  In  error,  Wes- 
ley Heam,  was  tried  and  convicted  In  Sep- 
tember, 1900,  in  the  criminal  court  of  record 
for  Duval  county,  of  the  crime  of  being  ac- 
cessory after  the  fact  of  the  felony  pf  will- 
fully and  maliciously  burning  a  building  of 
his  own  property,  and  sentenced  to  confine- 
ment in  the  poiitentlary  and  to  the  payment 
of  a  money  fine,  and  from  sudi  Judgmrait 
takes  writ  of  errw. 

Hie  information  upon  which  he  was  tried 
contains  three  coonta,  the  fltst  charging  him 
frith  willfully  and  malleously  counseling, 
hiring,  and  Indudng  one  Henry  Hicks  to  will- 
fully and  maliciously  set  fire  to,  bum,  and 
destroy  the  dwelling  house  of  him,  the  said 
Wesley  Heam;  the  second  charging  him 
with  sd  cotmsellng,  hiring,  and  Indudng  the 
said  Hicks  to  wlllfally  and  maliciously  set 
fire  to,  bum,  and  destroy  a  certain  building 
and  furniture  therein  contained,  the  prop- 
er^ of  said  Heam,  with  Intent  to  defraud 
three  Insurance  companies  having  flre  Insur- 
ance polldes  thereon.  Of  the  crimes  char^ 
ged  in  these  two  counts  of  the  Information 
the  defendant  was  acquitted. 

The  third  count,  upon  which  he  was  con- 
victed, Is  as  follows:  "And  your  informant 
aforesaid,  upon  bis  oaOi  aforesaid,  further 
Informatlm  makes  that  the  said  Wesley 
Heam,  of  the  eountr  and  state  aforesaid,  in 
the  county  and  state  aforesaid,  on  the  17th 
day  of  May  In  the  year  of  our  Lord  1900,  did 
then  and  there,  the  said  Wesley  Heam  not 
standing  In  the  relation  of  husband  or  wife, 
parent  or  grandparent  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affin- 
ity, to  the  said  Henry  Hicks,  and  with  the 
Intent  that  the  aald  Henry  Hicks  should  es- 
cape trial  and  punishment  did  then  and  there 
maintain  and  assist  the  said  Henry  Hicks  by 
then  and  there  sending  him,  the  said  Henry 
Hicks,  money  and  whisky,  and  adviatng  him, 
the  said  Henry  Hicks,  to  keep  his  mouth 
shut,  he,  the  said  Wesley  Heam,  then  and 
there  knowing  that  the  said  Henry  Hicks  had 
theretofore,  on,  to  wit  the  9th  day  of  May 
in  the  year  of  our  Lord  1900,  committed  a  fel- 
ony, to  wit  had  willfully  and  malidously  set 
flre  to  and  burned  a  certain  building,  to  wit. 
a  house,  the  proper^  of  the  said  Wesley 
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Heain,  which  said  bonfle  the  said  Heniy 
HlckB  had  theretofore,  on,  to  wit,  the  9Qi  d^ 
of  May  In  the  year  of  our  Lord  1900,  wlU- 
fnUy  and  mallcIouBly  set  fire  to  and  hnmed, 
contrary  to  the  form  of  the  statute."  etc. 

The  first  error  as^g&ed  is  that  the  court 
erred  In  denying  the  defendant's  motion  to 
quadi  the  third  count  In  the  information. 
This  motion  la  evldoieed  to  ns  only  In  and 
by  the  bill  of  aceptlcms,  and  does  not  ap- 
pear In  the  record  propa  of  the  transcript 
certified  here.  As  motions  to  quash  Indict- 
ments are  based  whtdly  upon  matters  of  rec- 
OTd,  and  are  addressed  directly  to  the  court, 
demanding  a  decision  directly  upon  the  mat- 
ter of  record  inresented.  so  that  tiie  motion 
Its^,  the  matter  It  presents,  and  the  ruling 
of  the  court  thereon  all  appear  at  record, 
such  motions  and  the  rulings  thereon  form 
part  of  the  record  proper  in  the  cause,  and 
bare  no  place  In  a  bill  of  exceptions,  and, 
when  evidenced  to  an  appellate  court  only 
by  a  bill  of  exceptions,  such  court  cannot 
consider  thm.  Brown  t.  State,  42  Fla.  — ^ 
27  South.  866;  Raines  t.  State.  42  Fla.  — ,2S 
South.  67.  The  first  assignment  cannot, 
therefore,  be  considered. 

From  the  concluslw  we  have  reached  on 
the  evidence  In  the  cause,  It  becomes  lumec- 
essary  to  discuss  any  other  of  the  assign- 
ments of  error  than  the  one  predicated  iqion 
the  denial  of  tbe  def«idant'B  motion  for  a 
new  trial  aa  the  ground  thereof  that  the 
testimony  does  not  support  the  verdict  and 
that  under  tbe  evidence  no  crime  was  com- 
mitted under  the  third  count  of  the  Informa- 
tion. Tbe  third  count  of  the  information, 
np(Hi  whidi  the  conviction  was  had.  Is  pred- 
icated up<Hi  section  2356  of  tbe  Bevlsed  Stat- 
utes, that  reads  as  follows:  "Whoever,  not 
standing  In  the  ration  of  husband  or  wife, 
parent  or  grand-parent,  child  or  grand-child, 
brother  or  sister,  by  consanguinity  or  affln- 
I^  to  the  offender,  after  the  commission  of 
a  felony,  harbors,  conceals,  maintains  or  as- 
sists the  principal  or  accessory  before  the 
fact,  or  gives  such  offender  any  other  aid, 
knowing  diat  he  has  committed  a  felony  or 
been  accessory  thereto  before  the  fact,  with 
Intent  that  be  shall  avoid  or  escape  detection, 
arrest  trial  or  punishment,  shall  be  deemed 
an  accessory  after  the  fact,  and  be  punished 
by  imprisonment,**  etc.  The  proofs  In  tbe 
record  before  us,  we  think,  are  sufficient  to 
have  established  tbe  fact  that  Henry  Hicks 
had  committed  the  felony  of  willfully  and 
maliciously  burning  a  house  owned  Heam 
for  the  purpose  of  defrauding  Insurance  com- 
panies, and  that  Hearn  bad  knowledge  of  the 
committal  of  such  felony;  that  Hicks  was 
arrested,  lodged  In  Jail,  charged  with  burning 
the  dwelling  house  of  Wesley  Heam,  and  of 
the  last-named  felony  had  been  cwivlcted 
and  sentenced  to  Imprisonment  for  life;  that 
while  Hicks  was  In  jail,  charged  wltb  such 
crime,  the  defendant  sent  to  him  at  different 
times  money,  not  exceedlnjg  seven  dollars  in 
the  aggregate,  a  bottle  of  whisky  on  one  occa- 


sion, and  sent  him  also  the  f  (blowing  written 
note: 

"ilay  17th.  1000. 

*'Mr.  Henry  Hicks.  City.  Dear  Sir:  Tour 
note  received.  Beply  will  say  I  am  sorry  to 
know  that  things  bajKien  as  it  did.  1  am 
sure  you  had  nothing  to  do  with  it,  but  what- 
ever you  do  dont  gave  me  and  haaa  away, 
as  it  would  cause  me  to  luae  my  inanranc 
If  you  wlU  ke^  your  moth  shut  you  will 
come  out  all  O.  K.  I  vrill  send  yon  the 
whisky  to  make  the  medicine  with,  no  mat- 
ter what  they  promises  dmt  you  gave  them 
brass's  name  or  say  anything  yon  beard  us 
talking  about. 

"Tour  friend  Wes.  Heama. 

"Be  sure  and  burn  this  up  and  dont  rifl^t 
no  mor&" 

And,  besides  this  note,  tbe  defendant  sent 
word  to  HlckB  to  "keep  his  mouth  shut" 

tJnder  the  above-quoted  statute*  where  aid 
<a  assistance  is  gLvea  to  a  ttioa.  the  gist  of 
the  offense  Inlilblted  thereby  lies  In  the  in- 
tent with  which  such  aid  or  assistance  Is 
given.  Such  Intent  must  be  ttiat  tbe  felon 
shall  avoid  or  escape  ^tho:  (1)  detection,  (2) 
arrest,  (3)  trial,  or  <4)  punishment   The  jjai- 
tlcular  Intent  charged  In  the  information  is 
*that  the  said  Henry  Hicks  should  escape 
trial  and  punishment"   The  imly  proof  of 
such  Intent  as  charged  is  tbe  bare  fact  that 
the  d^en&mt  sent  to  the  man  Hicks,  while 
securely  confined  in  jail  charged  with  a  fel- 
ony, a  bottle  of  whisky,  for  the  eaqpressed 
purpose  of  concocting  some  medicine  with, 
several  small  amounts  of  mon^  at  dlffoent 
tunes,  aggregating  not  exceeding  seven  dol- 
lars, and  writes  to  him  and  sends  bim  word 
to  "ke^  his  month  shut"  How,  from  this 
proof,  it  can  be  gathered  that  this  assistance 
was  rendered  to  Hides  by  Heam  with  the  In- 
tent by  the  latter  that  the  former  should 
escape  trial  or  punishment  for  the  crime  with 
which  be  was  charged,  It  Is  Impossible  to 
discover.  There  is  nothing  In  the  mere  fact 
of  sending  insignificant  amoimts  of  money 
and  a  bottle  of  whisky  to  a  prisoner  In  Jail, 
charged  witb  crime,  with  the  advice  or  in- 
junction that  he  shall  keep  his  month  shot, 
that  tends  to  establish  the  fact  that  It  was 
done  with  the  Intait  that  Bu<di  prisoner 
should  escape  trial  and  punishment.  Had 
the  articles  sent  to  the  prlsona  been  a  file, 
a  saw,  a  bottle  of  iron-destroying  add.  or 
anything  the  nature  or  character  <tf  wblcb 
would  have  Indicated  bis  purpose  or  design 
to  have  been  escape  from  jail,  or  if  the  money 
sent  had  been  of  an  unusually  large  amount 
from  which  the  design  of  bribery  of  tiie  jailer 
might  have  been  Inferred,  the  necessary  In- 
tent as  enlarged  might  leglUmately  bare  been 
sustained  thereon;  but  tbe  bare  fact  of  send- 
ing a  bottle  of  whisky  and  insignificant  anms 
of  money  to  the  prisoner,  with  the  Injunc- 
tion to  keep  his  mouth  shut  unaccompanied 
by  any  other  facts  or  circumstances  from 
which  such  intoit  eonld  l^tlmatdy  be  in- 
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ferred,  does  not  warrant  the  finding  that  sncb 
things  were  fnmlshed  with  the  Intoit  that 
the  party  to  whom  they  were  sent  shonld 
escape  trial  or  ponlshment.  It  follows  from 
what  has  been  said  that  the  verdict  is  not 
sustained  by  the  evidence. 

Hie  Judgment  of  the  court  below  im  re- 
verwd,  and  a  new  trial  awarded. 


OAMPBEIX  et  al.  t.  KAUFFMAN  MILL- 
ING 00. 

(Supreme  Court  of  Florida.  Dec.  18,  1900.) 
ESTOPPEL-ELECTION  OF  RBMSDIES. 
The  following  rule  gOTerning  Qua^  estop- 
pels hj  the  election  of  Inconsistent  positions  or 
remedies  approved:  'A  party  cannot,  rither  in 
the  course  of  litigation  Or  in  dealing  in  pais, 
occupy  inconsistent  positioiiB.  Upon  that  rule 
election  is  founded.  A  man  shall  not  be  allow- 
ed to  approbate  and  reprobate.  And,  where  a 
man  has  an  election  between  semal  inconsist- 
ent courses  of  action,  he  will  be  confined  to 
that  which  he  first  adopts.  Hie  election,  if 
made  with  knowledge  of  the  facts,  Is  in  itself 
binding.  It  cannot  be  withdrawn  without  due 
consMit.  It  cannot  be.  withdrawn  thongh  it  has 
not  been  acted  upon  by  another  by  any  change 
of  position." 

Oarter,  J.,  dissenting. 

CByllabos  by  the  Court) 

Appeal  from  circuit  conrt;  Dnral  county; 
Jtbydoa  M.  Coll,  Judge. 

Salt  by  the  Kauffman  Milling  Company 
Bgabut  A  B.  Campb^  and  T.  D.  Olbbens. 
Decree  for  plalntiflC,  and  defendanta  appeal 
Reversed. 

W.  B.  Owen  and  H.  H.  Liggett,  for  appel- 
ianta.  A.  W.  Cockrell  &  Son,  for  appellee. 

TAYLOR,  G  J.  The  appellee,  the  KaufT- 
man  Milling  Oompany,  a  corporation,  filed 
its  bill  in  equity  In  the  circuit  court  of 
Duval  county  on  the  2d  day  of  December, 
18&3,  against  the  appellants,  alleging  In  sub- 
stance therein  as  follows:  That  on  the  5th 
day  of  January,  1893,  the  said  Glbbens  was 
Indebted  to  orator  In  the  sum  of  $2,655.79, 
tben  past  due  and  owing,  and  also  had  In 
his  hands  certain  accounts  for  flour,  the 
property  of  orator,  theretofore  sold  by  the 
said  Glbbens  as  Its  agent,  and  on  Its  ac- 
count. The  Items  setting  forth  these  fionr 
accounts,  and  consisting  wholly  of  sales  so 
made  by  Glbbens  of  orator's  flour  on  its  ac- 
count to  divers  persons  named  therein,  and 
for  the  amounts  severally  specifled  therein, 
aggregating  11,806.26,  are  set  forth  In  an 
exhibit  to  the  bill,  marked  "A"  That  on 
the  5tb  day  of  January,  1893,  the  said  Glb- 
bens made  an  assignment  of  his  property  to 
Osmpbell  In  trust  for  the  benefit  of  his  cred- 
itors; the  said  Campbell  paying  no  consid- 
eration therefor,  other  than  was  Implied  In 
his  acceptance  of  the  trust  thereby  created. 
The  said  Campbell  accepted  the  said  trust; 
and  the  said  assignment  was  duly  recorded. 
A  copy  of  the  assignment  Is  attached  aa  Ex- 


hibit B  to  the  bill.  This  deed  of  assign- 
ment Is  In  the  usual  form;  conveys  all  of 
the  property,  real,  personal,  and  mixed,  of 
the  said  Oibbens,  wheresoever  the  same  may 
be,  except  such  as  Is  exempt  from  execti- 
tlon  under  the  laws  and  constitution  of  Flori- 
da, in  trust  to  be  converted  into  money,  and 
to  collect  the  said  rights  in  action  and  all 
sums  of  money  due  and  owing  to  the  said 
Glbbens;  and  the  proceeds  and  avails  there- 
of to  be  devoted,  after  payment  of  the  costs 
and  expenses  of  the  execution  of  the  trust, 
to  the  payment  in  full  of  all  the  debts  of 
the  said  Glbbens,  if  the  assigned  assets  shall 
be  sufficient,  but,  if  not«  then  the  same  to 
be  paid  pro  rata  to  his  creditors  In  proper^ 
tlon  to  the  amounts  of  their  respective 
claims,  without  preference;  the  residue  of 
the  assets,  if  any  remaining  after  satisfying 
all  debts  in  full,  to  be  returned  to  the  said 
Glbbens.  The  said  deed  of  assignment  con- 
tained also  the  following  general  proviso: 
"Provided,  that  nothing  herein  contained 
shall  be  construed  to  be  Intended  to  deprive 
any  person  or  persons  having  a  valid  suh- 
ststlng  lien,  mortgage,  or  legal  claim  on  any 
of  the  property  hereby  assigned,  or  any  le- 
gal rights  which  they  may  have  on  that  ac- 
count" That  at  the  time  of  said  assign- 
ment the  said  Glbbens  had  no  Interest  what- 
ever in  the  flour  accounts  set  forth  In  Ex- 
hibit A,  other  than  a  commission  of  10  cents 
per  barrel  for  the  flour  so  sold  by  him  on 
orator's  account  which  Interest  accrued  to 
him  solely  by  virtue  of  his  services  In  sol- 
ing said  flour  for  orator;  and  the  said  Gib- 
bens  had  no  Interest  In  said  flour  before 
the  sale  thereof,  as  shown  In  said  Eixhibit  A, 
nor  in  the  said  accounts,  the  proceeds  of 
said  sales,  otherwise  than  in  the  commission 
of  10  cents  per  barrel  so  accruing  to  him. 
"That  said  flour  had  been  shipped  to  the 
various  persons  named  in  said  exhibit  either 
directly  from  the  mills  operated  by  your  or- 
ator from  which  the  said  flour  was  pro- 
duced, or  bad  been  shipped  direct  from  said 
mills  as  the  product  thereof  and  the  prop- 
erty of  your  orator,  to  Jacksonville,  Fldrlda, 
and  thence  to  the  said  purchasers  thereof,  at 
the  request  Of  said  Glbbens,  who  was  act- 
ing in  referoice  to  such  flour  and  such  sates 
solely  as  the  agent  of  your  orator,  so  that 
the  flour  before  the  sale,  and  the  proceeds 
thereof  after  the  said  sale,  was  and  con- 
tinued to  be  the  property  of  your  oratw, 
subject  only  to  the  said  claim  of  Glbbens  for 
said  commissions  for  his  services  In  procur- 
ing the  said  sale  thereof.  That  the  said  as- 
signment purports  on  its  face  to  assign  all 
the  property  of  every  description  belonging 
to  the  said  Glbbens,  and  further  provides 
that  nothing  tiiereln  shall  be  so  construed  as 
to  deprive  any  one  of  any  legal  right  then 
existing  to  the  said  property.  That  flie 
said  Campbell,  as  such  assignee,  took  pos- 
session of  all  property  embraced  in  said 
conveyance,  and  also  took  possession  of  said 
flonr  accounts,  which  were  turned  orer  to 
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him  b7  the  said  Glbbens  wltb  said  as^gn- 
meDt,  and  bad,  at  the  time  of  the  demand 
herelnaftOT  made  upon  him,  collected  a  part 
of  said  flenr  accounts  as  bu(A  assignee,  and 
Blnce  that  demand  has  collected  and  con- 
verted into  money  the  remainder  of  said  ac- 
counts. That  on  the  23d  da^  of  February, 
1893,  your  orator  made  demand  upon  said 
CampbeU  for  said  accounts,  and  the  pro- 
ceeds of  such  thereof  aa  had  been  collected, 
but  the  said  Campb^  refused  to  turn  over 
to  your  orator  said  accounts,  or  the  inroceeds 
thereof;  and  the  said  Campbell  or  the  said 
Glbbens  to  this  day  has  failed  and  refused 
to  pay  the  proceeds  of  said  accounts,  w  the 
amount  tiiereof,  or  any  part  thereof,  to  yonr 
orator,  and  tiie  s^d  CamplteU  and  the  said 
Glbbens  hare  severally  failed  and  refused 
to  pay,  though  oftm  requested,  said  sum  of 
$2,656.79,  or  any  part  thereof,  so  that  the 
wh(de  of  said  sum  of  ¥2,665.79,  as  well  as 
the  said  proceeds  of  said  dour  accounts,  are 
due  and  owing  to  yonr  orator-"  The  said 
BKhlblt  A  to  the  bill  contains  an  Itemized 
statement  of  said  flour  accounts  so  demand- 
ed of  said  Campbell.  "That  on  tiie  18th  day 
of  3fay,  A.  D.  1888,  your  orator  obtained 
Judgmeat  In  this  court,  on  the  law  dde 
thereot  against  the  said  Glbbens,  for  the 
said  sum  of  f2,66&79,  ftnd  also  for  the  sum 
of  said  flour  accounts  so  turned  over  by  htm 
to  said  Oampbell,  together  with  the  costs  of 
court,  and  no  part  thereof,  or  the  accounts 
upon  which  it  was  based,  have  been  paid, 
and  the  said  Glbbens  has  no  property  out 
of  which  an  execution  therecm  can  be  made 
In  whole  or  In  part  That  the  said  Campbell 
has  made  no  accounting  to  or  with  any  court 
whatever  as  to  his  said  trust,  ma  did  he  file* 
as  required  by  law,  in  the  office  of  the  defk 
of  the  circuit  court,  a  statemoit,  duly  verl- 
fled,  of  all  his  doings  and  flnantdal  trans- 
actlous  as  such  assignee."  The  said  bill 
prays  that  "the.  court  of  equity  take  Juris- 
dictlon  of  the  administration  of  the  trust 
CTeated  by  said  assignment  and  adjudicate 
In  favor  of  your  ontor  the  special  equities 
herein  set  up  as  to  said  flonr  accounts,  as 
well  as  its  general  eqnlttes  as  a  credltcw 
of  said  Glbbens;  that  the  said  Campb^ 
be  made  to  account  to  the  said  court  as  to 
the  said  trust  estate  so  assigned  to  him; 
that  said  trust  be  closed;  and  that  he  be 
decreed  to  pay  to  your  orator  and  the  bene- 
ficiaries, severally,  of  said  trust,  the  amount 
or  amounts  so  ascertained  to  be  due  th«n 
severally."  There  is  also  a  prayer  for  gen- 
eral relief. 

The  defendant  Campb^  answered  the  bill 
separately,  averring:  That  he  was  a  stran- 
ger to  all  and  singular  the  matters  and  things 
in  the  bill  contained,  accept  as  In  said  an- 
swer stated,  and  tberefwe  leaves  the  ^aln- 
tift  to  make  such  proof  as  he  shall  be  able 
to  produce.  He  admits  the  making  of  the 
assignment  ss  alleged,  and  his  aco^>tance  of 
the  trust  thereby  created.  That  among  other 
accounts  were  a  number  of  flour  accounts  up- 


on which  he  has  collected  various  sums,  the 
total  amount  of  which  for  flonr  is  trnknowo 
to  him,  no  separate  account  having  been  kept 
of  the  same;  but  the  manner  In  which  said 
accounts  were  acquired  by  the  said  Glbbens, 
or  what  were  his  relatiims  with  the  plaintiff, 
the  Kauffman  BllUIng  Company,  he  is  Igno* 
rant  of,  and  therefore  can  malce  no  statement 
In  regard  thereto.  That  he  admits  that  as 
such  assignee  he  to<A  possessicni  of  the  inop- 
erty  mentioned  lb  said  assignment,  indndlng 
flour  accounts,  and  further  admits  that  com- 
plainant made  demand  upon  Mm  as  alleged 
la  said  Ull,  and  that  at  the  time  of  sueb 
demand  this  defendant  had  in  his  possessicm 
no  money  turned  over  to  him  by  said  Glb- 
bens. That  the  amcHmt  collected  ^Anee  said 
assignment  on  flour  accounts  la  as  above  set 
forth.  He  admits  that  he  refused  to  psy 
ever  to  said  complainant  the  said  flour  ac- 
counts tot  tiie  reason  titat  be  saw  no  evl- 
dence  from  the  books  of  said  Glbbens  or  else- 
where sufficient  to  satiety  him  that  Glbben^ 
relation  to  the  ssid  flour  accounts  was  In  any 
manner  different  from  that  of  any  of  the 
other  i«op«1y  tamed  ovw  to  him  under  said 
assignment,  and  nothing  shown  to  prove  that 
Glbbms  Was  not  tlie  legal  owner  of  said  ac- 
counts np  to  the  date  of  ssld  assignment.  Be^ 
denies  that  he  had  made  no  accounting-  as  re- 
quired by  law  as  to  his  said  trust,  but,  aa  the 
contrary,  alleges  that  be  had  filed  In  the 
ot&tM  of  the  clerk  ot  the  cfreuit  court  of 
Duval  county  a  verified  statement  fKf  an  his 
doings  and  finaddal  transactiwis  as  such  ss- 
signee.  as  directed  I7  tba  statute^ 

The  defendant  Glbbens  also  answned  the 
bin  s^arately.  He  admlte  that  he  was  In- 
debted to  the  complainant  on  the  6th  of 
January,  1888.  In  the  sum  of  $2,8G6.T^  He 
admits  tiie  makli^  of  the  assignment  to 
CampbeU  on  January  6, 1888,  as  allured.  He 
denies  that  at  the  time  o£  making  said  as- 
signment the  relations  of  principal  and  agent 
practically  existed  between  the  onniAalnant 
and  himself  in  regard  to  the  fiour  accounts 
mentioned  In  said  biQ.  That  for  10  years  he 
received  fiout  from  the  complainant  That  It 
was  shipped  to  him  in  his  own  name,  and 
without  being  consigned  to  shipper's  firder. 
That  he  received  said  flonr,  paid  teigfat  on 
same,  and  sold  It  to  Tarioos  parties  through- 
out the  state  of  Florida,  billing  the  same  in 
his  own.  name:  That  occasionally,  when  In 
25-barrel  lots  and  iQ)ward.  it  was  sold  in  the 
name  of  the  Kauffman  Milling  Company,  and 
separate  books  were  kc^  for  that  purpose. 
Where  the  flour  was  atM  in  defendant's 
name^  as  about  96  i>er  c«it  waa,  the  en- 
tries of  sale  and  receipts  for  the  same  were 
k^  In  his  own  blotter,  day  book,  cash  book, 
and  ledger.  When  atAA  and  Issued  in  the 
name  of  the  Kauffman  Hilling  Company,  he 
did  not  enter  the  billing  In  his  set  of  bocto 
at  all(  and  the  cotlecUona  for  these  bills  so 
made  were  entirely  in  the  hands  of  the  Kauff- 
man Hilling  Company.  In  such  cases  he 
made  entries  In  his  stodtboofc^only,  wbldi 
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were  not  Included  In  the  assignment,  as  th»e 
were  no  entries  ot  such  sales  In  his  books  to 
Assignee.  The  only  accounts  assigned  were 
those  where  shipments  were  made  In  hla 
name,  and  where  the  amonnts  due  for  such 
sales  were  dne  to  him.  This  was  the  man- 
ner defendant  had  condacted  the  business 
with  complainant  daring  the  whole  period  of 
about  10  years,  no  change  being  made  at 
any  time,  all  of  which  was  known  and  oc- 
Qulesced  In  by  the  said  Kauffman  Milling 
Company.  That  he  reported  to  said  company 
from  time  to  time  the  amount  of  flour  he 
bad  sold  out  of  the  stock  received  by  him, 
stating  the  amount  due  to  said  company,  for 
which  amounts  so  reported  said  company 
made  drafts  on  blm  varying  In  time  from  30 
to  60  days,  and  these  drafts  were  paid,  so  far 
as  he  was  able  to  pay  them.  That  the  said 
Kauffman  Blllllng  Company  broQght  suit 
against  him  for  these  same  flour  accounts  on 
the  common-law  side  of  this  court,  and  gar- 
nished the  said  A.  B.  Campbell,  who  Is  al- 
leged to  have  the  proceeds  thereof,  and  at  the 
spring  term  of  said  court,  1888,  said  cause 
came  on  for  trial,  at  whldi  time  the  [dalntlfr, 
on  the  18th  day  of  Hay,  1893,  after  exhaust- 
ing every  effort  to  prove  the  agency  of  this 
defendant  with  reference  to  these  same  flonr 
accounts,  and  falling  to  do  so,  dismissed  the 
garnishment  proceedings  against  said  Camp- 
bell, and  added  the  amoont  of  these  flour 
accounts,  by  consent,  to  the  Judgment  there- 
tofore obtained  against  this  defendant  for 
(2,e5Q.7».  He  denies  that  at  the  date  of  the 
filing  of  the  bin  herein  the  said  Campbell 
had  not  made  an  accounting  to  or  with  any 
court  as  to  his  said  trust,  but  says,  on  the 
contrary,  that  he  had  done  so  in  accordance 
with  the  statute.  After  separate  replications 
to  these  two  answers  were  filed,  the  cause 
was  referred  to  a  master  to  take  and  report 
testimony.  Wltii  a  mass  of  other  testimony 
reported  by  the  master  was  the  record  of  a 
suit  In  assumpsit  Instituted  by  the  Kauff- 
man Milling  Company  against  T.  D.  Olbbens 
in  the  circuit  court  of  Duval  county  on  the 
26th  day  of  January,  A.  D.  1898,  the  declara- 
tion In  which,  with  attached  bill  of  particu- 
lars^ Is  as  foBows: 

"In  the  Olrcalt  Court  ot  the  Fourth  Judicial 
Glrcnlt  of  the  Sfate  ot  Florida,  In 

and  for  Duval  County. 

"Kauffman  MUlIng  Company,  Plaintiff,  t. 
Tnmian  D.  Olbbens,  Defendant  (A. 
B.  Campbell,  Garnishee). 
"KauOTman  Milling  Company,  a  corporation 
organized  and  existing  under  and  by  vlrtne 
of  the  laws  of  the  state  of  Missouri,  by  Its 
attorneys,  A.  W.  Cockrell  &  Son,  sues  tiie  de- 
fendant, Truman  D.  Glbbens.  for  this,  to  wit: 
For  money  bad  and  received  by  the  defend- 
ant for  the  use  of  the  plaintiff,  for  goods 
sold  by  the  defendant  for  the  plaintiff,  as 
Ehown  by  the  annexed  bill  of  particulars, 
marked  'Exhibit  A'  made  a  part  hereof;  and 
plaintiff  claims  IS.OOa** 


''BSn  of  Particulars  Attached. 

"St  Louis,  Jany.  80th.  1898. 
"T.  D.  Olbbens,  JaduonvlUe,  Florida,  foe 
Amoont  Due  on  Sale  Floor  a/c.  Eaoff- 
man  Milling  Company, 

1882. 

Nov.  4.  Sales  fiour,  stub  t,m  I  300  0» 

2>.   8,081    20O  00 

Dm.   7.     "       "       "     3.0SS    441  90 

U.     "       "       "     3,0M    676  « 

18.     "       *•       '■     3.0SS   698  88 

a.     ■•       "       •■     3.089    523  63 

28.     "       "       "     3,0»    76«  07 

■93. 

J«nr.  2. 3,001    C96  SO 

«.     "       "  3,083    409  22 

KUl  u' 

Lea  eoDim's  on  uls  flour  I    27  06 

Floor  a/oa.   1,80S  U 

Balaneo   f2,6H  IT* 

This  salt  resulted  on  May  3,  1808.  in  a 
judgment  at  first  for  $2,779.09,  but  this  Judg- 
ment was  vacated  and  set  aside  by  the  court 
on  motion  of  the  plaintiff's  attorney,  and  tbs 
following  final  jodgmmt  entered  In  the  caoss 
la  its  stead: 

**Kanffnian  Mining  CcMupany  t.  T.  D. 
Olbbens. 

"Come  now  the  parties  by  their  respective 
attorneys,  and  open  motion  of  plalndfl  tba 
Judgment  herein  rendered  May  8,  18^  is 
hereby  vacated  and  set  aside,  and  by  leave 
of  court  the  plaintiff  amoids  his  bill  of  par^ 
tleulars.  And  now,  In  open  court,  the  de^ 
fendant  omfesses  his  Indebtedness  to  ttn 
plaintiff  In  the  sum  of  $4,588.12.  It  is  tbera- 
upon  considered  by  the  court  tiiat  tSw  plain- 
tiff, the  Kauffman  MllUng  Company,  a  cop- 
po  rati  on  organized  under  the  laws  of  the 
state  of  Missouri,  have  and  recover  of  and 
from  the  defendant,  Truman  D.  Glbbens,  the 
sum  of  $4,538.12  for  damages,  besides  the 
sum  of  $5.49  for  Its  costs  In  this  behalf  ex- 
pended, for  which  let  execution  Issue." 

The  proofs  In  the  case  established  the  fol- 
lowing state  of  focts:  The  Kauffman  Mill- 
ing Company  for  some  time  prior  to  the  as- 
signment had  an  agreement  with  Glbb«is  by 
which  said  onnpany  shipped  to  Glbbens  at 
Jackmnvllle.  Fla.,  consignments  of  flour  to 
be  sold  by  the  latter,  as  Its  agent,  on  a  com- 
mission of  10  c&ita  per  barrel  As  Glbbens 
made  sales  of  such  flour,  he  would  report  to 
the  company,  and  It  would  thereupon  draw 
upoa  Glbbras  for  the  amount  sold,  at  SO  and 
60  days,  which  drafts  Glbbens  would  pay. 
until  he  became  Insolvent  Glbbens  In  turn 
collected  from  the  parties  to  whom  he  sold 
the  flour,  appropriating  the  mimeys  thus  col- 
lected, to  meeting  the  drafts  drawn  upon  him 
by  the  milling  company;  and  whenev»  he 
made  a  bad  sale  to  an  Insolvent  purchaser, 
and  failed  to  collect  for  It,  the  amount  thus 
lost  was  refunded  to  him  by  the  milling  com- 
pany. Glbbens  sold  the  flour  to  his  various 
customers  on  short-time  credit,  debiting  them 
to  himself  on  bis  books  fw  the  various 
amoonti  scrfd;  the  mffllng  eompany  having 
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nothing  to  do  with  the  collections  from  such 
purchasers,  except  In  cases  where  Gibbons 
Bold  a  bin  of  26  barrels  and  upward  to  a  sin- 
gle parchs8».  In  which  cases  the  sale  was 
made  as  being  directly  from  the  milling  com- 
pany  to  sncb  purchase,  and  the  collecting  in 
such  cases  was  mad«  directly  by  the  milling 
company.  At  the  time  of  the  assignment, 
Glbbota  owed  to  the  milling  company,  for 
flour  sold  by  him,  for  which  he  had  collect- 
ed, the  sum  of  ¥2,656.79,  and  had  on  his 
books  of  account  divers  uncollected  accounts 
against  divers  parties  for  flour  sold  to  them, 
aggregating  $1,808l26,  which  accounts,  as  be- 
fore stated,  were  shown  upon  his  books  as 
being  due  to  Glbbens  by  the  parties  against 
whom  they  stood.  These  accounts,  with  oth- 
ers due  to  Glbbens,  were  turned  over  by  him 
at  the  time  of  his  assignment  to  Campbell, 
his  asdgnee.  Hie  bill  shows  that  the  mill- 
ing company  knew  on  February  23,  1898, 
that  such  accounts  had  been  turned  over  to 
the  assignee,  OampbeU.  since  It  alleges  that 
on  that  date  It  made  demand  on  Campbell, 
the  assignee,  for  the  same;  yet  on  May  18, 
1803,  It  included  the  amount  of  said  accounts 
In  Its  judgment  at  law  against  Glbbens  iqton 
a  declaration  for  money  had  and  received  by 
him  for  Its  use. 

Upon  this  proof  the  chancellor  below  made 
the  following  Biud  decree  on  January  SSi, 
1886: 

'*In  the  arcoit  Oourt  of  the  Fourth  Judicial 
drcnlt  of  the  State  of  Florida,  in  and 
for  Duval  County,  in  Chancery, 
"rrbe  Kauffman  MlUIng  Co.  v.  A.  B.  Camp- 
beU  et  al. 

"This  cause,  coming  on  to  be  heard  upon 
the  pleadings  and  exhibits,  and  the  evidence 
reported  by  the  master,  and  the  documentary 
evidence  proved  by  the  defendants  upon  the 
hearing,  was  argued  by  counsel  and  submit- 
ted for  final  decree.  And,  the  court  having 
duly  considered  said  matters,  it  Is  now  or^ 
dered,  adjudged,  and  decreed: 

"(1)  Th&t  the  complalaaut  Is  entitled  to 
the  relief  prayed  in  the  bill,  both  as  to  the 
administration  by  this  court  of  the  trust  cre- 
ated by  the  assignment  made  by  the  said 
Truman  D.  Glbbens,  to  his  co-defendant  the 
said  A.  B.  Campbell,  set  up  In  the  bill,  and 
as  to  complainant's  equity  to  the  flour  ac- 
countSv  set  up  as  Exhibit  A  to  the  said  bill, 
hereby  adjudicated  to  exist,  as  prayed,  in 
said  complaint 

"{2)  That  this  court  hereby  takes  jurisdic- 
tion of  the  administration  of  said  trust,  and 
the  equities  so  adjudicated  In  favor  of  ocm- 
plalnant  * 

"(3)  That  the  defendant  A.  B.  Campbell 
file  within  ten  days  from  the  date  hereof  a 
Just  full,  and  true  account  <»r  all  his  receipts 
and  disbursements,  and  vouchers  for  said  dis- 
bursements, as  assignee  of  said  l^mman  D. 
Glbbens,  duly  verified  by  his  affidavit,  with 
a  statement  of  the  properties  and  assets.  In- 
cludlns  accounts,  remaining  in  his  hands,  not 


sold  or  collected,  if  any.  That  in  making 
up  bis  sold  accounts  the  said  Campbell  sep- 
arate from  hia  general  accouuts  the  flour  ac- 
counts itemized  as  Exhibit  A,  filed  with  the 
bill,  and  make  return  unto  this  court  shov- 
ing what  moneys,  and  from  whom  and  when, 
have  been  collected  on  said  flour  accounts, 
and  also  showing  a  list  of  the  uncollected  ac- 
counts, if  any.  Itemized  In  said  Exhibit  A. 

"(4)  It  Is  further  adjudged  and  decreed 
that  the  proceeds  of  the  flour  accounts,  as 
collected,  be  paid  to  said  complainant  and 
the  uncollected  accounts  be  turned  over  to 
said  complainant;  the  aggregate  amount  of 
the  proceeds  so  paid,  and  the  sum  of  the  ac- 
counts BO  turned  over,  to  be  applied  as  a 
credit  on  the  Judgment  recovered  against  the 
said  Truman  D.  Glbbens  as  set  up  In  satd 
bill;  and  the  complainant  in  respect  of  the 
balance  of  Its  said  Judgment  shall  partici- 
pate pro  rata  In  the  proceeds  with  the  other 
clalnw  to  .be  adjudicated  herein  of  the  said 
general  accoontlng  by  the  said  assignee. 

"(S)  niat  the  said  Campbell,  as  such  a»* 
signee,  at  once  give  notice,  by  the  publica- 
tion thereof  for  four  weeks  In  the  Florida 
Times-Union  (daily),  to  the  creditors  of  Tru- 
man D.  Glbbens,  beneficiaries  <tf  the  trust 
created  by  said  assignment  to  file  thdr 
claims,  duly  verified.  In  this  cause,  on  or  be- 
fore the  1st  day  of  March,  1895,  and  that  in 
default  of  such  filing  the  said  creditors  so 
In  default  shall  be  barred  of  any  paitlclpa- 
ti<m  In  tite  proceed*  (HT  said  trust 

"((Q  Tbat  the  Beveral  creditors  ao  filing 
claims  and  the  complainant  herein  be  aUow- 
ed  Beverally  to  contest  the  existence  or 
amount  of  claims,  other  than  the  claims  of  the 
conQ>lainant  herein  adjudicated,  of  the  said 
other  several  creditors,  on  or  before  the  lOtb 
day  of  March,  1805. 

"Dwe  and  wdered  this  January  1895. 

"R,  M.  Call  Judge." 

From  this  decree  both  defendants  to  the 
bill  have  Jointly  appealed,  and  asalgn  the  de- 
cree aa  error. 

Under  the  circumstances  In  prooC  that  fea- 
ture of  the  decree  that  requires  the  assignee, 
Campbell,  to  pay  over  to  the  complainant 
the  Ibultaian  Bulling  Company,  to  the  ez- 
cluslm  of  othOT  creditors  of  T.  D.  Olbbens, 
the  proceeds  of  all  collections  made  by  him, 
as  assignee,  from  the  flour  accounts  tamed 
over  to  him,  as  asrignee,  by  Glbbois,  and  to 
deliver  up  to  said  milling  company  all  of 
such  floor  accounts  that  he  m^  still  have 
on  hand  uncollected,  and  requiring  such  col- 
lected and  uncollected  flour  aecounte  to  be 
(^edited  on  the  common-law  Judgment  recov- 
ered by  said  milling  compuiy  agnlnst  Gib- 
bens.  iB  erroneomn  If,  under  the  contract 
for  the  sale  of  flour  existing  between,  the 
milling  company  and  Glbbens,  as  Interpreted 
by  their  course  of  dealing  with  each  other, 
the  milling  company  was  ever  at  any  time 
^titled  to  claim  and  recover  In  specie  the 
ftcconnte  repres«itlnx  deUts  to^lbbens^n 
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Smitb  V.  Baker.  L.  B.  8  C.  P.  350;  Brinemead 
T.  Harrison,  L.  R.  7  a  P.  647;  Bank  v.  Beale. 
34  N.  Y.  473;  Ghecsemon  t.  Sturges,  9  Bosw. 
246;  Boots  v.  Ferguson,  40  Hun.  129;  Fowler 
V.  Bank.  113  N.  Y.  450,  21  N.  E.  172,  10  Am. 
St  Rep.  479,  4  L.  B.  A.  145;  Fields  T.  Bland, 
81  N.  Y.  239;  Rice  t.  Kln«,  7  Johns.  20; 
Walsh  V.  Canal  Co..  59  Md.  423;  Deltz  t. 
Field.  10  App.  DlT.  425,  41  N.  Y.  Supp.  1087; 
Terry  v.  Munger,  121  N.  Y.  161.  24  N.  B.  272, 
8  L.  R.  A.  216. 

The  position  Is  taken  here  that  the  two 
appellants,  Glhbena  and  Campbell,  are  not  so 
jolnUy  affected  hj  the  decree  appealed  from 
as  that  they  can  Jolntiy  assign  errors,  as 
they  have  done.  W«  do  not  agree  with  this 
contention.  When  the  milling  company  bad 
elected  the  inconsistent  remedy  of  suing  and 
recovering  Judgment  at  law  against  Qlbbena 
for  money  had  and  received  by  him  upon 
these  flour  accounts,  such  election  was  a 
complete  bar  to  his  maintenance  of  this  bill 
against  either  of  the  defendants,  and  they 
were  therefore  so  Jointly  affected  by  the  de- 
cree as  that  botli  can  assign  «Tor  fliereoa 
Jointly. 

The  decree  appealed  from  is  reversed,  with 
directions  to  dismiss  the  biU;  the  appellee  to 
pay  the  costs  of  this  api)eal. 


his  account  books  for  flour  sold  by  him,  the 
facts  show  that  It  has  forfeited  such  right 
In  this  case  by  electing,  with  full  knowl- 
edge of  all  the  facts,  to  pursue  an  incon- 
sistent remedy  from  the  one  sought  and  grant- 
ed in  this  case.  When  it  discovered  the  fact 
that  GIbbens  had  turned  over  to  his  as- 
signee uncollected  accounts  against  divers 
persons,  representing  sales  of  Its  flour,  if  It 
had  the  right  to  possession  In  specie  of  such 
accounts,  or  to  the  collection  and  appropria- 
tion thereof,  to  the  exclusion  of  the  other 
creditors  of  GIbbens,  and  non  constat  the 
deed  of  assignment  from  Gibbens  to  Oamp- 
bell,  it  should  have,  by  appropriate  proceed- 
ings against  Campbell,  pursued  such  accounts 
and  the  collections  made  therefrom  specif- 
ically from  his  hands;  but,  Instead  thereof, 
it  voluntarily,  with  full  knowledge  that  such 
accounts  were  In  Campbell's  hands,  took 
Judgment  for  the  amotmt  thereof  In  an  ac- 
tion for  money  bad  and  received  against 
Campbell's  assignor,  Glbben^  for  the  full 
amount  of  such  accounts.  After  baTing  re- 
covered such  Judgment  against  Gibbens.  it 
now.  by  this  bill  In  equity  brought  against 
both  Gibbens  and  Oampbell,  InconslstenUy 
seeks  to  recover  In  specie  from  Campbell, 
as  assignee,  the  specific  accounts  themselves, 
and  their  proceeds,  that  have  already  been 
merged  in  its  Judgment  at  law  as  an  adjudi- 
cated personal  indebtedness  against  GIbbens. 
The  two  courses  of  action  are  Inconsistent 
with  each  other,  for  the  reason  that  the  mill- 
ing company  was  not  and  Is  not  entitied  to 
tiave  both  the  flour  accounts  in  specie,  or 
their  proceeds,  at  the  same  time  with  Judg- 
ment at  law  against  Gibbens  for  the  amount 
represented  by  such  flour  accounts.  It  was 
entitled  to  one  or  the  other,  but  not  to  both 
at  the  same  time;  and  having  elected  to 
treat  the  sums  represented  by  said  flour  ac- 
counts as  Items  of  personal  Indebtedness  due 
to  it  from  Gibbens,  and  to  take  Judgment 
acalnst  him  therefor.  It  has  elected  Its  rem- 
edy, and  is  bqund  thereby,  and  Is  estopped 
thereby  from  recovering  the  accounts  them- 
selv^  or  their  speclflc  proceeds,  from  Gib- 
bens* assignee.  The  rule  govemSnpr  quasi 
estoppels  by  the  election  of  inconsistent  posi- 
tions or  remedies  Is  thus  stated  by  BIf;elow 
on  Estoppel:  "A  party  cannot,  either  In  the 
course  of  litigation  or  in  dealings  in  pais, 
occupy  inconslBtent  positions.  Upon  that  rule 
election  is  founded.  A  man  shall  not  be  al- 
lowed to  approbate  and  reprobate.  And, 
where  a  man  has  an  election  between  sev- 
eral Incansistent  courses  of  action,  he  will  be 
confined  to  that  which  he  flr^  adopts.  The 
election,  if  made  with  knowledge  of  the  facts, 
Is  In  itself  binding.  It  cannot  be  withdrawn 
without  due  consent.  It  cannot  be  with- 
drawn though  It  has  not  been  acted  upon  by 
another  by  any  change  of  position."  Smith 
V.  Hodson.  4  Term  R.  211,  2  Smith,  Lead. 
Cas.  1372;  Wilson  v.  Ponlter,  2  Strange.  859; 
PriesUy  t.  Femle,  3  Hurl.  &  C.  077;  Ker  v. 
WanclK^  S  Eng.  Ruling  Cas.  320,  notes; 


GARTER,  J.  (dissenting).  While  I  do  not 
deny  the  general  proposition  that  where  the 
law  supplies  to  a  party  two  or  more  methods 
of  redress  in  a  given  case,  based  upon  Incon- 
sistent theories,  the  party  is  put  to  ^Is  elec- 
tion between  them,  and  a  resort  to  either  is  a 
bar  to  his  resort  to  the  other.  I  do  not  think 
the  facts  of  this  case  bring  it  within  the  mle. 
There  can  be  no  doubt  that  the  flour  ac- 
counts were  on  January  5,  1S03,  the  property 
of  appellee.  This  fact  Is  admitted  in  the  brief 
of  appellants,  and  the  evidence  in  the  case 
proves  it  conclusively.  If  appellee  has  not 
lost  its  title  to  these  accounts  In  some  way 
since  that  time.  It  still  owns  them,  and  aa 
such  owner  has  a  right  to  require  the  as- 
signee to  account  for  those  that  have  been 
collected,  and  to  deliver  to  it  those  that  are 
uncollected.  The  assignment  was  not  Intend- 
ed to  Interfere  with  appellee's  ownership  of, 
and  legal  or  equitable  rights  to,  these  ac- 
counts, or  to  the  proceeds  thereof,  as  appears 
from  the  express  provision  of  the  assign- 
ment quoted  In  the  opinion  of  the  court  U 
the  assignment  of  the  accounts  amounted  to 
a  conversion  on  the  part  of  Gibbens.  appellee 
had  two  remedies  that  were  not  inconsistent, 
—one  against  Gibbens  for  conversion,  and  the 
other  against  the  assignee  to  recover  the  ac- 
counts themselves;  and  a  Judgment  against 
Gibbens  in  an  action  for  conversion,  though 
for  the  full  value  ot  the  accounts,  would 
not  devest  the  appellee's  title  to  them,  nw 
prevent  It  from  recovering  the  accounts  them- 
selves from  Campbell,  so  long  as  the  Judg- 
ment remains  unsatisfied.  This  I  believe  to 
be  the  common-law  rule,  though  some  Ameri- 
can authorities  seem  to  dei^  It  Brinsme^ 
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y  Harrison,  L.  R.  6  a  P.  584;  Ex  parte 
Drake,  In  re  Ware,  6  Ch.  DIt.  866.  The  only, 
theory  upon  which  It  can  be  held  that  ap- 
pellee has  lost  Its  title  to  the  accounts,  or 
that  it  has  made  Its  election  of  an  Inconsist- 
ent remedy.  Is  this:  that  the  assignment  of 
the  accounts  by  Gibbens  was  wrongful  or 
amounted  to  a  conversion,  and  that  appellee 
has  ratified  the  wrongful  transfer  of  the  ac- 
counts to  the  assignee  by  waiving  the  tort, 
—the  c<«iTerslon,— and  suing  Glhbena  In  as- 
sumpsit for  tbe  money  had  and  received  by 
him  as  tbe  conalderatlon  for  the  wrongful 
transfer  of  the  accotmts.  7  Enc.  PL  &  Prac. 
IV.  368,  368.  It  may  be  that  the  assign- 
ment In  this  case  did  not  amount  to  a  conver* 
Blon,  so  as  to  put  appellee  to  Its  election  of 
remedies,  but  I  shall  assume  that  it  did,  and. 
as  I  understand  the  CHplnlon  of  the  court.  It 
is  so  held  In  this  case.  Ttie  question  Qien 
arises,  haa  appellee,  by  taking  the  Judgment 
against  Olbbens,  ratified  his  unauthorized  as- 
signment of  its  property,  and  thereby  devest- 
ed itself  of  its  title  thereto?  There  is  noth- 
ing in  the  allegationa  of  the  bin  or  of  the  an- 
swers to  show  that  the  Judgment  was  taken 
in  an  action  of  assumpsit  for  money  had  and 
received  upon  an  unauthorized  sale  of  these 
floor  accounts.  It  la  not  even  hinted  In  the 
answers  or  in  the  testimony  that  either  party 
ever  supposed  or  Intended  that  by  the  assump- 
sit suit,  or  the  Judgment  obtained  therein,  ap- 
pellee was  ratifying  the  unauthorized  trans- 
fer of  its  property,  or  that  It  Intended  to  waive 
the  tort,  release  its  rights  to  Its  property,  and 
look  cmij  to  the  Judgment  against  a  confessed 
Inscdvent  person.  It  ts  quite  certain  that  pri- 
or to  May  18,  1893,  appellee  had  taken  no 
•tep  towards  ratifying  the  wrongful  act  of 
Oibbens  or  waiving  the  tort;  for  It  bad  de- 
manded its  accounts  from  the  assignee,  and 
in  the  assumpsit  suit  liad  opressly  excluded 
ttiese  floor  accounts  from  Its  dedaratlon  and 
bin  of  particulars.  The  testimony  shows  that 
on  May  18,  18^  the  bill  of  particulars  was 
amended  In  the  assumpsit  suit,  but  In  what 
manner  ts  not  shown.  Unless  we  knew  what 
this  amendment  was,  how  can  we  say  that 
the  declaration,  so  far  as  these  flour  accounts 
are  concerned,  disclosed  a  cause  of  action  In 
assumpsit  and  not  one  in  trover,  or  that  ap- 
pellee Intended  to  declare  In  assumpsit  and 
waive  the  tort?  The  bill  alleges  that  the 
Judgment  Included  the  sum  of  the  flonr  ac- 
counts, not  the  amount  Gibbens  received  from 
the  noauthorlzed  transfer  thereof.  Gibbens' 
answer  alleges  that  appellee  added  tbe 
amounts  of  these  flour  accounts,  by  consent, 
to  its  Judgment  theretofore  obtained;  but  it 
nowhere  appears,  either  in  the  pleadings  or 
in  the  evidence,  that  the  declaration  or  bill 
of  particulars  was  amended  so  as  to  embrace 
a  demand  to  recover  for  these  flour  accounts, 
or  to  authorize  a  recovery  under  the  declara- 
tion "for  money  had  and  received  by  the  de- 
fendant for  the  use  of  the  plaintiff,  for  goods 
■old  Xir  defendant  for  the  plaintiff,  as  shown 
1^  the  annexed  bill  of  parUcnlars,  mai^ 


'Exhibit  a:  made  a  part  hereof,"  for  these 
flour  accounts,  upon  the  tbe<H7  of  an  unau- 
thwlzed  sale  or  conversion.  For  aught  we 
know,  the  amendment  of  the  bill  of  particu- 
lars had  no  reference  whatever  to  the  flour 
accomita.  The  amount  of  the  flour  accounts 
was  added  to  tiie  Judgment  by  consent  of 
parties,  and  the  fact  that  the  Judgment  In- 
cluded the  full  sum  of  these  accounts  Indi- 
cates that  the  parties  Intended  to  Inclode  dam- 
ages for  the  conversion,  and  not  the  sum  re- 
ceived by  GIbbena  upon  the  wrongful  trans- 
fer of  them  (Whllden  v.  Bank,  04  Ala.  1,  38 
Am.  Rep.  1;  Pumlture  Co.  v.  Shannon,  113 
Mich.  473,  71  N.  W.  845);  and.  If  such  was 
the  fact,  there  has  been  no  election  of  reme- 
dies, because  a  suit  to  recover  damages  for 
conversion  and  one  to  recover  the  prc^rty 
converted  are  not  Inconsistent  remedies.  See 
English  authorities  cited  supra.  The  mere 
fact  tliat  the  amount  of  the  flour  accounts 
was  added  by  consent  to  the  Judgment  pre- 
viously obtained  In  an  assumpsit  suit  does  not 
show  that  the  sum  was  not  added  as  damages 
for  conversl<m  of  the  accounts,  nor  that  tbe 
plalntiCt  waived  the  tort  and  ratlfled  the  un- 
authorized transfer  by  taking  that  Judgment 
That  qnestion.  In  tbe  absence  of  other  evi- 
dence, must  be  determined  from  the  plead- 
ings In  the  assumpsit  suit;  and  as  these  plead- 
ings, as  we  find  them  in  the  record,  do  not 
profess  to  recover  for  these  flour  accounts, 
it  devolves  upon  the  appellants  to  produce  the 
amendment  to  tbe  bill  of  particulars,  so  as  to 
show  that  the  claim  in  that  suit  confessed 
by  Gibbens.  so  far  as  these  flour  accounts 
are  concerned,  was  to  recover  money  had  and 
received  from  their  sale,  and  not  damages 
for  their  conversion.  I  find  no  evidence  that 
the  appellee  intended,  or  that  appellants  for  a 
moment  supposed,  that  by  Including  the 
amount  of  the  flour  accounts  in  the  Judgment 
in  assumpsit  appellee  was  ratifying  tiie  un- 
authorized transfer,  or  that  It  was  electing  a 
remedy  Inconsistent  with  Its  right  to  recover 
the  flour  accounts  themselves;  and,  wh^e 
such  specific  Intention  does  not  otherwise  ap- 
pear, it  must  be  shown  that  the  nature  of  the 
suit  Instituted  or  of  the  Judgment  recovered 
is  such  that  It  constitutes  In  law  a  dedsfre 
and  conclusive  act  of  ratification  of  the  wrmg- 
ful  transfer.  The  facts  of  this  case,  while 
tbey  may  be  consistent  with  tbe  theory  of 
ratification  of  tbe  wrongful  transfer,  are  not 
Inconsistent  with  the  theory  that  there  was 
no  such  rattflcatlon,  and  tbe  fact  that  appellee 
demanded  Its  property  from  the  assignee  be- 
fore Instituting  the  assumiwlt  suit;  that  the 
asBompait  suit  when  first  Instituted,  express- 
ly adnded  tbe  idea  of  recovering  therein  for 
the  wrongful  conversion;  that  the  Judgment 
when  entered,  was  for  the  sum  of  tbe  flour 
accounts,  and  not  for  the  amount  received 
by  Gibbens  upon  the  transfer;  tliat  no  amend- 
ment of  tbe  declaration  In  effect  waiving  the 
tort  is  shown;  and  tbe  fact  that  appellee 
knew  that  Gibbens  was  insolvent  and  tliat 
Its  property  was  in  the  hands  of  the  asalgnee 
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under  on  assignment  Baring  Its  rights  In  the 
accounts,— all  strongly  tend  to  show  that  there 
was  no  Idea  on  the  part  of  appellee  of  re- 
leasing Its  property  In  the  accounts.  Z  think 
the  court  below  decided  correctly  upon  this 
qaestlon.  Bum  t.  Morris,  2  Cromp.  &  M. 
570.  4  Tyrw.  486;  Morrla  T.  Bobinson.  S 
DowL  &  B.  34. 


JAOKSONVILLB  TERMINAIi  CX>.  T.  EfEATB 
ex  Tel.  IiAJdAB,  Attf.  Gen.,  «t  aL 
(Sapreme  Oonrt  of  Florida.   Dec  11,  1900.) 
APFBLLATB  PRACTICB— DtSHISSAL-SSTTLB- 
HBHT  BBTWBBN  PARTIES. 

Where  a  writ  of  error  la  tak«i  by  a  party 
against  whom  a  peremptory  writ  of  mandamus 
has  been  awarded,  and  It  Is  made  to  appear 
satisfactorily  to  the  appellate  coart  that  aabs*- 
qnently  to  the  granting  of  such  oeremptory 
writ  the  party  for  whose  benefit  snch  writ  was 
awarded  acquired  by  amicable  parcfaase  from 
the  party  against  whom  It  was  awarded  all  of 
the  rights  and  privileges  sought  to  be  enforced 
by  such  writ,  and  had  been  amicably  let  Into 
the  possession  and  eDjoymeot  of  all  snch  rights 
and  privileges  by  reason  of  such  purchase,  It- 
rsspectlTe  (tf  sudi  mandatory  writ,  thoa  obUt 
eratlDg  all  adrersl^  of  interest  between  the 

Krties,  and  leaving  no  further  contested  issue 
tween  them,  mum  writ  of  wrw  will  be  dis- 
missed. 
(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Duval  county;  Bhy- 
don  M.  Call,  Judge. 

Action  by  the  state,  on  the  relation  of  W. 
B.  I^mar,  attOTuey  general,  and  others, 
against  the  Jacksonville  Terminal  Cbmpany. 
Judgment  for  relators,  and  defendant  brings 
trror.  Dismissed. 

John  S.  Hartridce,  for  plaintiff  In  error. 

PSB  CDBIAH.  The  gist  of  this  action  by 
mandamus  was  to  compd  the  JacbsonvlUe 
T«mlnal  Company  to  comply  with  an  order 
made  bj  tbe  state  railroad  commission's 
commanding  It  to  permit  tbe  AOantlc.  Valdos- 
ta  &  Western  Ballway  Company  to  enter  Its 
terminal  statlmi,  and  to  extend  to  such  rail- 
way company  the  same  terminal  facIUtles 
that  It  ^tended  to  other  railroad  companies 
enterii^  ther^n.  It  Is  now  made  to  appear 
to  this  court  by  the  written  statements  of 
both  parties  filed  herein  that  since  the  grant- 
ing of  the  praemptory  writ  of  mandamus  by 
the  drcnlt  court  from  which  the  writ  of  er^ 
tot  her^  was  taken  said  Atlantic,  Valdosta 
k  Western  Ballway  Company  has,  by  pur- 
chase, become  the  owner  of  one-fourth  of  the 
capital  stock  of  said  corporation,  the  Jack- 
sonville Terminal  Company,  which  purchase 
entitles  It  to  recdve  the  mme  rights  and 
fudlities  as  other  railroads  entering  said 
terminal  company's  station  and  groands,  and 
that  It  Is  receiving,  by  rlrtue  ot  sudi  pnt- 
chased  Interest  and  not  under  the  peremp- 
tory writ  of  mandamus,  with  tbe  consent  of 
said  terminal  company,  and  satlsfactorUy  to 


the  state  railroad  commissioners,  all  the 
rights  and  privileges  sought  to  be  enforced 
In  this  litigation;  and  that  there  are  no 
longer  any  adverse  Interests  at  Issue  In  the 
cause,  but  that  all  adversity  of  Interests  be- 
tween the  parties  has  b6ea  fully  settled  and 
closed  by  such  purchase  by  the  Atlantic,  Val- 
dosta ft  Western  Railway  Company  of  one- 
fourth  of  the  capital  stock  of  said  Jackson- 
Tllle  Terminal  Company.  It  la,  therefore, 
hereto  ordered  that  the  writ  of  error  bereln 
be.  and  the  same  Is  hereby,  dismissed,  at  the 
cost  of  the  plalntifT  In  error.  Cleveland  v. 
Chamberlain.  1  Black,  419,  17  L.  EA.  93;  Lit- 
tle V.  Bowers.  134  U.  8.  547.  10  Sup.  Ct  620. 
83  li.  Ed.  1016;  Mills  v.  Green,  159  U.  S.  C61. 
16  Sup.  Ot  132,  40  U  Ed.  293;  Broward  v. 
Bowden,  30  Fla.  761,  23  South.  489;  In  n 
MauUng,  1S»  N.  7.  446,  S4  N.  B.  931. 


8IMMONS  V.  BBVIIiL. 
(Supreme  Court  of  Florida.   Dea  4, 1900.) 

APPHLLATB    PRAOTICB  —  BDRTIGB   OF  VOID 
WRIT— NONAPPSARANCB  OF  DBFBKDAKT  IN 

BRROR^WRIT  OF  ERROR  DISMISSSD. 

Wbere  a  scire  facias  ad  audiecdum  er- 
rores  is  made  returnable  to  a  day  and  term  or 
the  appellate  court  that  had  already  passed  at 
the  date  of  the  issaauce  of  such  writ,  aod  the 
defendant  in  error  served  therewith  has  not 
subjected  himself  to  the  jurisdiction  of  the  ap- 
pellate court  by  any  manner  ot  appearance, 
such  writ,  and  tbe  service  thereof,  are  nulli- 
ties, and  do  not  give  to  the  appellate  court  ju- 
risdiction over  OiB  person  of  such  defendant 
in  error,  and  the  writ  of  errw  will  be  dismiss- 
ed. 

(Syllabus  by  the  Q>urt) 

Error  to  circuit  court,  Alachua  county; 
Horatio  Davis,  Beferee. 

Action  between  Mary  A.  Simmons  and  T. 
Harper  BevlU.  From  the  judgment,  Sim- 
mons brings  error.  Dismissed. 

Tbos.  F.  King,  for  ^alntlff  In  error. 

FEB  CUBIAM.  This  cause  being  reached 
in  Its  regular  <ffder  on  tbe  docket  for  final 
consideration.  It  appears  to  the  court  that  the 
writ*<^  error  tbereln  was  issued  on  the  2d 
day  of  September,  1896,  and  made  returnable 
to  fbe  second  Tuesday  In  January,  A.  D. 
1896,  and  that  tbe  tdxe  facias  ad  audiendum 
errores  therein  served  on  the  defendant  In 
error  was  Issued  on  the  said  2d  day  of  Sep- 
tember, A.  D.  189S,  but  was  made  tetnmalde 
to  tbe  second  Tuesday  in  January.  A.  D. 
1B96;  and  the  said  defendant  In  error  not 
having  brought  himself  within  the  Jiulsdic- 
tlon  of  this  court  by  any  mannw  of  appear- 
ance, and  this  court  not  haying  acqnli«d  Ju- 
risdiction over  the  person  of  th»  defendant 
In  error.  It  Is  hereby  ordered  that  the  writ 
of  txroi  In  said  cause  be,  and  the  same  Is 
taeret^.  dismissed,  at  tbe  costs  of  the  plam 
tiff  In  error. 
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DB  COTTBS  et  al.  T.  OLARKSON  €t  al. 
(Supreme  Court  of  Florida.   Jan.  SO,  1901.) 

APPEAL  —  OBJECTIONS    TO     JURISDICTION  — 
HOMESTEAD— HEAD  OiP  FAMILY-^BVIBB 
OF  HOMESTEAD. 

1.  Where  no  objection  is  made  in  any  man- 
ner to  the  juriadiction  of  a  court  of  chancery 
In  a  partition  suit,  and  the  case  is  regularly 
brought  to  final  bearinK  and  decree  on  bill, 
answer,  and  testimony,  the  appellate  court  will 
not  conaider  objections  as  to  jurisdiction  raised 
for  the  first  time  on  appeal,  where  the  record 
fails  to  disclose  an  entire  absence  of  jurisdic- 
tion over  the  subject-matter. 

2.  Who  is  the  head  of  a  family,  within  the 
meaning  of  section  1,  art.  10.  of  the  constitu- 
tion, exempting  homesteads  from  forced  sale, 
must  be  ascertained  from  the  facts  of  each 
case ;  and  there  is  no  invariable  test,  based  sole- 
ly upon  dependence,  and  especially  legal  de- 
pendence. * 

3.  At  the  time  of  her  husband's  death,  Mrs. 
M.  was  the  owner  of  a  lot  of  land  in  an  in- 
corporated city,  containing  leas  than  one  half 
aci'e,  upon  which  there  was  a  dwellise  houae, 
and  in  which  she  resided  with  her  husband 
and  two  unmarried  daughters;  there  being  two 
other  married  daughters  liTing  away  from  the 
family  residence.  The  husband  died  in  1887, 
and  Mre.  M.,  the  widow,  and  the  two  unmar- 
ried daughters  continued  to  reside  in  the  same 
house  until  the  death  of  Mrs.  M;,  in  1894.  One 
of  the  daughters  married  in  1891,  and  there- 
after she  and  her  husband  paid  board,  and 
were  in  no  way  supported  by  the  mother.  The 
other  daughter  was  vigoroas  and  healthy,  capa- 
ble of  attending  to  household  aflaira,  and  did 
assist  In  attending  to  them,  besides  assisting 
her  mother  In  connection  with  the  letter's  es- 
tate, that  amounted  In  value  to  some  ^60,000. 
All  this  was  done  out  of  a  sense  of  filial  duty 
and  dtfection,  and  there  was  no  agreement 
about  it,  or  stipulated  price  to  be  paid,  but 
this  daughter  was  supported  and  provided  for 
by  her  mother  as  long  as  Rhe  lived.  Held,  that 
Mrs.  M.  was  the  head  of  a  family  at  the  time 
of  her  deatii,  within  the  meaning  of  section  1, 
art.  10,  of  the  constitution. 

4.  The  word  "children,"  in  the  fourth  section 
of  the  tenth  article  of  the  constitution,  permit- 
ting a  devise  of  the  homestead  when  the  holder 
be  "without  children,"  hns  reference  to  rela- 
tionship, and  there  is  nothing  In  the  context 
to  authorize  a  construction  restricting  it  to 
minor  children. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  Conft,  Dnral  ooantr; 
Rhydon  M.  Oa!l.  Judge. 

Suit  by  George  A.  De  Cottes  and  others 
against  Walter  B.  Clarkson  and  others^  De- 
cree for  defendants,  and  plaintiffs  appeaL 
Reversed. 

Appellants  filed  a  bill  in  chancery  against 
appellees  and  one  Margaret  0.  Falrlie  for  a 
pai-tltlon  of  lot  5,  block  33,  old  nnmberlag.  of 
the  city  at  Jacksonyllle,  or  lot  6,  block  81,  of 
the  new  nnmbering;  said  lot  being  situate  at 
the  southeast  corner  of  the  intersection  of 
Laura  and  Monroe  streets  In  said  city. 

The  bill  alleged  tbat  Mary  L.  Moody,  de- 
ceased, during  her  lifetime  and  to  the  time 
of  ber  death,  was  the  bead  of  a  fitmlly,  and 
resided  upon  the  lot  described  as  her  home- 
stead; that  she  died  on  the  19th  day  of 
January,  1804,  leaving  as  her  heirs  complain- 
ants Mary  A.  De  Cottes  and  Estelle  Hi^klns, 
and  the  defendants  Battle  P.  Moody  and 


Rosa  Glai^aon,  and  that  the  title  to  Qie  s^ 
lot  descended  under  the  laws  ot  Florida  to 
said  beirs  as  tenants  In  common,  and  eadi 
was  entitled  to  a  <»ie-fomrth  nndlvlded  Inter- 
est In  the  same;  that  on  or  abont  the  23d  of 
July.  1894,  Estelle  Hopkins  and  her  busband. 
Edward  H.  Hopkins,  mortgaged  the  on^ 
fonrth  Interest  of  Estelle  In  said  lot  to  Mar- 
garet a  ralrlie  for  9ZJ0OO. 

The  defendants  Battle  P.  Moody  and  Rosa 
Clarkson,  her  husband,  Walter  B.  CiUukscn. 
Joining  therein,  filed  a  joint  anawor,  admit- 
ting that  Mary  L.  Moody,  deceased,  during 
her  lifetime  was  seised  and  possessed  of  the 
lot  described  In  the  bill,  and  that  she  resided 
In  the  boose  situated  on  the  west  82H  feet  of 
said  lot,  but  alleged  that  this  part  of  the 
lot  was  completely  cut  off  and  separated  frmn 
the  east  22^  feet,  whicb  was  under  a  sepa- 
rate fence,  and  tbat  upon  the  east  22%  feet  and 
the  west  80  feet  of  lot  6,  block  S8.  there  was 
located  a  dwelling  hoos^  whidi  was  occd- 
pled  by  a  tenant  of  the  said  Mary  Ij.  Moo^ 
at  the  time  of  her  death;  that  the  said  eastern 
part  of  lot  fi  had  been  cut  off  from  the  west- 
em  portion  for  many  years  prlOT  to  t2ie  deatb 
of  BCary  I*  Moody,  and  during  all  of  said 
time  the  dwelling  house  had  stood  npoo  said 
lots,  and  had  been  oocu^ed  traiants  of 
Mrs.  Moody  (except  occasional  Intenrals). 
who  exercised  exduslTe  possesslra  and  con- 
trol over  the  same.  Respondents  farther 
answered  that  they  are  advised  and  brieve 
tbat  Mary  h.  Moody  was  not  the  head  (tf  a 
family  at  the  time  of  her  death  In  the  saise 
In  which  the  allegation  Is  made,  and  that  no 
part  of  the  said  tot  6  was  a  homestead  with- 
in the  meaning  ot  the  constltatlm  and  laws 
of  the  state  of  Florida. 

It  Is  all^^  that  Mary  Xi.  Moody  acquired 
said  lot  6  during  ttie  life  of  her  husband, 
Paran  Moody,  on  the  20th  day  of  August, 
1886^  by  deed  <tf  conveyance,  and  that  she 
lived  on  the  said  west  82H  feet  of  said  lot  5, 
with  her  hnsband  and  two  danghters,  Biittle 
snd  Rosa,  nntll  the  death  of  her  husband,  lo 
June,  1887,  and  after  his  death  she  continued 
to  live  thereon  untQ  the  time  of  her  death; 
that  after  the  death  of  her  husband,  and  un- 
til the  11th  day  of  Nwember,  18&1,  Mrs. 
Moody  lived  upon  said  property  with  her  two 
unmarried  daughters.  Battle  P.  and  Rosa, 
when  Roaa  was  married  to  def^dant  Walter 
B.  darkson,  and  that  thereafter  she  con- 
tinued to  live  niwii  said  property  trith  lier 
said  daughters  and  Walter  B.  daifeson  tmtll 
the  time  of  her  death.  It  Is  admitted  that 
Mrs.  Moody  left  survlTlng  her  the  heirs  nam- 
ed In  the  bill,  and  It  Is  alleged  that  Maty  A. 
De  Oottes  and  Estelle  Bqpklns  were  married 
to  their  respective  husbands  many  years  be- 
fore the  deatb  of  their  mother,  and  from  the 
time  of  theb-  marriages  they  lived  separate 
and  apart  from  thelf  mother,  and  were  so 
living  at  the  time  (tf  her  death,  and  had  been, 
from  the  time  of  their  marriages,  supported 
by  their  respective  husbands.  It  is  allied 
tbat  Rosa  Glarkstm  had  been^ppwted|SDd 
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maintained  by  ber  hnsband  from  the  time  of 
their  maniage.  and  that  Hattie  P.  Moody 
was  orer  21  years  ot  age  at  the  time  of  her 
father's  death  (June,  1887),  and  from  that 
time  mitil  her  mother's  death  she  was  pos- 
■eued  ot  a  strong  and  vigorous  constitntion, 
and  was  not  dependent  npon  her  mother  for 
a  support;  that  daring  all  of  said  time  she 
was  fully  capable  and  able  to  earn  her  own 
llTlng,  and  that,  although  she  IWed  with  her 
mother  untU  her  death,  and  had  remained 
with  ber  all  the  former's  life,  and  had  been 
maintained  and  supported  by  Ixet  mother,  yet 
tbe  services  which  she  rendered  her  more 
tban  compensated  her  for  the  food  and  cloth- 
ing provided  for  tlie  daughter.  It  is  also 
stated  that  Hattie  P.  Moody  assisted  her 
mother  with  housekeeping,  and  attended  to 
most  things  of  thst  kind  that  were  to  be  done, 
and  that  she  attended  to  most  of  the  details 
of  ber  mother's  bn^ess,  the  latter  being  pos- 
sessed of  considerable  property.  It  Is  also 
stated  thst  Mary  L.  Moody  was  sick.  Infirm, 
and  feeble  tot  six  mtrntfas  priw  to  her  death, 
and  tbat  during  this  time  Hattie  P.  had  al- 
most complete  charge  of  all  of  ber  mother's 
affairs,  and  nursed  her  and  constantily  attend- 
ed her  in  ber  last  Illness;  and  It  Is  alleged 
that  at  the  time  of  her  death  Mary  L.  Moody 
had  no  one  d^endent  upon  her  for  support 
It  is  further  alleged  that  Mary  L.  Moody  died 
testate,  and  by  her  will  devised  to  respond- 
«its  Hattie  F.  Moody  and  Rosa  Clarkson  the 
said  lot  6  upim  which  she  resided  at  the  time 
of  her  death,  and  tbat  Mary  A.  De  Oottes 
sod  EMelle  Hopldns  have  no  interest  tbereln 
which  entitles  them  to  maintain  a  suit  for 
partition.  The  execution  of  the  mortgage  to 
Margaret  Falrlle  Is  admitted,  bnt  it  Ui  alleged 
tbat  Estelle  Ht^Ins  bad  no  taitwest  in  the 
property  to  mortga^  It  t>  also  further  al- 
leged that,  In  addition  to  said  lot  B,  Mary  L. 
Moody  owned  at  the  time  of  her  death  a  large 
amount  of  real  and  personal  property,  worth 
some  160,000,  and  tbat  by  the  provisions  of 
her  will  an  of  her  pr<^rty,  except  the  said 
lot  5  and  the  west  80  feet  of  lot  6,  in  block 
33.  was  devised  to  ber  said  fbur  daughters, 
share  and  share  alike,  with  cross  remainders 
in  the  event  that  any  one  of  them  efaould  die 
without  children;  the  sbare  of  Bstelle  bdng 
devised  to  Hattie  P.  In  trust  It  Is  further 
stated  in  the  answer  that,  in  the  ev^t  the 
court  determines  tbat  Mary  L.  Moo^  was 
the  bead  of  a  fandly,  and  said  lot  6,  or  any 
part  of  it,  was  her  homestead  at  the  time  of 
her  death,  and  did  not  pass  to  the  devisees 
named  In  the  wHl,  then  respondents  Hattie 
P.  Moody  and  Bosa  Clarkson  are  entitled  in 
equity  to  compensation  for  the  loss  which 
they  would  th«eby  sustain,  and  the  court 
would  be  bound  In  conscience  to  sell  or  se- 
quester the  interest  devised  to  Mary  A.  De 
Gottea  and  Estalle  Hopkins  by  said  wtU,  and 
compoisate  Hattie  and  Rosa  out  of  the  same 
to  an  amount  equal  to  one-half  of  the  value 
of  the  real  property  adjudged  to  be  a  b(«ne- 
stesd. 


Margaret  Fafrlie  answered,  admitting  the 
allegations  of  the  bill,  and  alleged  tbat  the 
mortgage  to  ber  was  duly  executed  and  re- 
corded. She  also  alleges,  upon  information 
and  belief,  tbat  before  the  mortgage  was  exe- 
cuted Hattie  P.  Moody  and  Rosa  Clarkson  and 
her  husband  assured  the  broker  acting  in  be- 
half of  Bstelle  Hopkins  In  securing  the  loan 
that  the  latter  owned  a  one-fdurth  interest  In 
the  lot.  and  that  they  would,  as  an  extra  In- 
ducement to  secure  the  loan,  indorse  the  In- 
terest coupon  notes,  and  that  the  eight  Inter- 
est coupon  notes  were  Indorsed  by  Hattie  P. 
Moody  and  Walter  B.  Clarkson,  and  tiiat.  re- 
lying npon  the  truth  of  such  representations^ 
respondent  sccepted  the  mortage. 

A  general  replication  was  filed  to  the  Joint 
answer  of  Hattie  P.  Moody  and  Rosa  and 
Walter  R  Clarkson,  and  an  examiner  ap- 
pointed to  take  testhnony.  Upon  report  of 
the  examiner,  the  court;  on  final  hearing, 
upon  the  original  bill,  answers  of  tiie  defend- 
ants, and  testimony  reported,  decreed  that 
complainants  bad  no  right  titie.  or  interest 
In  the  property  described  in  the  bill  to  enti- 
tle them  to  partition,  and  dismissed  the  bill 
at  compUUnants'  cost  The  transcript  upon 
which  the  case  Is  considered  In  consequence 
of  exception  tD  the  abstracts,  shows  that  the 
defendants  to  the  original  bill.  Hattie  P. 
Moody  and  Rosa  and  Walter  B.  Clarkson, 
filed  a  cross  bill  against  the  original  com- 
plainants, and  that  a  demurrer  to  the  cross 
bill  was  set  down  for  hearing.  No  disposi- 
tion, however,  was  made  ot  the  demurrer, 
and  the  decree  from  which  the  appeal  is  en- 
tered was  made,  as  ststed.  on  the  OTlglnal 
bill,  answers  thereto,  and  testimony  submit- 
ted. The  necessary  statemoit  of  the  tacts 
win  appear  In  the  opinion. 

H.  Blsbee  and  C  D.  Rlnehart  for  ai^- 
lants.  B.  H.  Uggett  for  appellees. 

ICABRT,  J.  (after  stating  the  facts). 
Counsel  tor  appellants  say  In  their  brief  filed 
in  this  case  that  the  "bill  of  complaint 
through  inadvertence,  prayed  for  a  partition 
of  the  whole  lot  but  the  western  portion 
is  the  only  part  of  the  lot  sought  to  be  sub* 
Jected  to  the  partition,  and  It  was  so  xm- 
derstood  at  the  final  bearing  in  the  court 
below."  In  view  of  this  statement  our  de- 
cision will  be  confined  to  the  western  82% 
feet  of  lot  5  In  block  83,  old  numbering,  of 
the  city  of  Jacksonville,  or  lot  6  in  block 
81,  new  numbering. 

Cbunsel  tor  appellees  qnestions  here  the 
Jurisdiction  of  the  lower  court,  and  con- 
tends that  such  sn  adverse  possession  of 
titie  as  Is  disclosed  by  the  Joint  answer 
cannot  be  adjudicated  by  a  court  ot  chan- 
cery in  a  partition  suit  No  objection  was 
made  to  the  Jurisdiction  of  the  coort  by  de- 
murrer to  the  bill  or  reservation  in  the  an- 
swer of  any  such  objection,  and  the  case 
was  brought  on  tor  final  hearing  before  the 
chancellor  upon  bill,  answers,  and  testimony 
Digitized  byLaOO' 


444 


29  SOUTUEBN  BBFORTBB. 


■ubmltted.  On  the  disclosures  of  this  rec- 
ord. In  the  absence  of  any  such  objection 
In  the  trial  court;  we  are  not  properly  called 
cm  to  go  Into  a  consideration  of  the  Jurlsdlo- 
tlon  of  the  court  to  entertain  the  snlt  RIv- 
as  T.  Summers,  33  Sla.  6^,  15  South.  319. 

There  Is  also  some  insistence  on  the  part 
of  counsel  for  appellees  that,  should  the 
court  hold  the  designated  western  portion 
of  lot  6  to  be  the  homestead  (tf  Mrs.  Mary 
li.  Moody,  we  should  further  consider  the 
merits  of  the  cross  bill  filed  In  behalf  of  Hat- 
tie  P.  Moody  and  Mrs.  Clarkson.  The  ob- 
ject of  the  cross  bill  was  to  obtain  af&rma- 
tive  relief  In  a  certain  contingency,  and  it 
was  based  upon  the  theory  suggested  In  the 
last  clause  of  the  joint  answer  to  the  orig- 
inal bilL  We  have  not  stated  the  substance 
of  the  cross  bill  because  the  demurrer  to  It 
was  not  passed  upon  by  the  chancellor,  and 
the  appeal  is  from  the  decree  on  the  original 
bill  holding  that  the  complainants  bad  no 
right,  tiUe,  or  Interest  In  lot  6  that  entlUed 
them  to  partition. 

The  facts  set  up  In  the  Joint  answer  are 
substantially  established  by  the  testimony. 
Paran  Moody  died  In  1887,  leaving  a  wife, 
Mary  L.  Moody,  and  four  daughters.  Prior 
to  that  time  Mrs.  Moody  had  acquired  the 
title  to  the  lot  In  question,  and  was  then 
living  with  her  husband  and  two  daughters, 
Hattle  and  Rosa,  In  a  dwelling  house  sit- 
uated on  the  western  portion  of  the  lot.  The 
other  two  children,  Mary  A.  and  Estelle, 
had  married,  and  were  living  away  from  the 
home.  All  of  the  children  were  21  years 
of  age  when  their  father  died.  Mrs.  Moody 
continued  to  reside  after  the  death  of  her 
husband  In  the  same  house  with  the  two 
daughters,  Hattle  and  Rosa,  until  she  died; 
but  Rosa  was  married  to  Walter  B.  Olark- 
aon  In  IS&l,  and  thereafter  they  paid  board 
to  Mrs.  Moody,  and  she  did  not  support 
tbem.  Hattle  P.  Moody  was  vigorous  and 
healthy,  and  capable  of  attending  to  house- 
hold affairs,  besides  assisting  her  mother 
In  transacting  business  connected  with  the 
tatter's  estate^  that  amounted  In  value  to 
some  f6O,O00.  It  is  shown  that  Hattle  P. 
Moody  did  materially  assist  her  mother  In  her 
household  and  business  affairs,  and  nursed 
and  cared  for  her  in  her  last  Illness.  All 
of  this  was  done.  It  appears,  as  was  natural, 
out  of  a  sense  of  filial  doty  and  affection, 
and  there  was  no  agreement  about  It,  or 
stipulated  price  to  be  paid  for  It.  Miss 
Moody  continuously  lived  with  her  mother, 
and  was  provided  for  and  supported  by  her 
up  to  the  time  of  her  death. 

Our  constitution  provides  (article  10,  |  1) 
that  "a  homestead  to  the  extent  of  one  hun- 
dred and  sixty  acres  of  land,  or  the  half 
of  one  acre  within  the  limits  of  any  Incorpo- 
rated city  or  town,  owned  by  the  head  of 
a  family  residing  In  this  state.  •  •  • 
shall  be  exempt  from  forced  sale  under  pro- 
cess of  any  court,"  and  we  are  of  opinion 
that  under  the  facts  of  this  case  Mrs.  Mary 


L.  Moody  was  the  head  of  a  famQy,  within 
the  meaning  of  the  constitution,  at  the  time 
of  her  death.  If  it  be  conceded  that  Mrs. 
Clarkson,  after  her  marriage,  was  not  a 
member  of  Mrs.  Moody's  family,  such  can- 
not be  said  of  Hattie  P.  Moody.  The  court 
has  carefully  read  the  numerous  cases  dted 
in  briefs  of  counsel,  and  examined  others 
accessible  to  ns,  but  It  Is  not  deemed  neces- 
sary that  the  ooort  shoold  enter  upon  a 
discussion  of  the  cases  on  the  subject.  We 
must  obey  the  constitution  when  In  posses- 
sion of  Its  meaning,  and,  confining  ourselves 
to  the  facts  of  the  present  case,  we  have  no 
doubt  of  the  correctness  of  the  conclusion 
reached. 

The  provision  "dependoit  for  support"  In- 
corporated into  the  statute,  construed  In 
the  case  of  Duval  v.  Hunt,  34  Fla.  86,  15 
South.  876,  Is  not  employed  In  our  constitu- 
tion in  connection  with  the  term  "head  of 
a  family,"  and  we  do  not  feel  authorized 
to  establish  an  invariable  test  based  solely 
on  dependence,  and  e8i>eclally  legal  depend- 
ence. The  true  test  of  who  la  the  head  of 
a  family,  within  the  contemplation  of  our 
homestead  provision,  must  be  found  In  the 
facts  and  dreumstances  of  the  case.  The 
conclusion  reached  determines  this  case. 
Mrs.  Mary  L.  Moody  permanently  resided 
In  this  state  at  the  time  of  her  death,  on 
the  west  82^  feet  of  lot  5,  block  33,  in  the 
city  of  Jacksonville,  and  she  died,  leaving 
children.  It  Is  the  settied  law  of  this  states 
and  not  denied  In  this  case,  that  a  home- 
stead Is  not  the  subject  of  testamentary  dis- 
position, unless  the  holder  be  without  chil- 
dren; and  such  property,  upon  the  death 
of  the  homesteader,  descends  to  his  or  her 
heirs  at  law.  Counsel  Insist  that  the  word 
"children,"  In  the  fourth  section  of  the 
homestead  article  permitting  a  devise  of  the 
homestead  when  the  holder  be  "without  chil- 
dren," means  minor  children,  but  It  clearly 
has  reference  to  relationship,  and  we  find 
nothing  In  the  context  to  authorize  such  a 
restrictive  meaning.  The  court  erroneously 
decreed  that  the  complainants  In  the  original 
suit.  Mary  A.  De  Cottea  and  Estelle  Hop- 
kins, had  no  right,  Utie,  or  Interest  In  the 
part  of  the  lot  in  question,  and  the  decree 
must,  therefore^  be  revoned.  Ordered  ac- 
cordingly. 


SHBRtOGK      CODFBR  et  aL 
(Supreme  Court  of  Florida.    Feb.  5, 1901.) 

APPBLIATB  ntACncn-PARTIBS-^OINT 
DEPENDANTS. 
Where  a  decree  is  a  jolat  one  a^Inst  two 
or  more  parties,  affecting  them  all  jointir,  all 
of  them  must  be  made  parties  to  an  appeal 
therefrom;  and  when  one  of  such  necessat? 
parties  is  omitted  from  the  appeal,  and  does 
not  appear  in  the  appellate  eoort.  snch  appeal 
will  be  dismissed. 
(Syllabus  by  tiie  Court.) 
Appeal  from  circuit  court.  Folk  countfi 
Barron  PhllllpSt  Judge; 
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Action  between  William  P.  Conper  and  an- 
other and  Thomas  Sherlock.  Judgment  for 
plalntUEi,  and  defendant  appeals.  Dismissed. 

P.  O.  Knl^t,  J.  B.  Wall,  Jcdm  A.  Hcoder- 
Bon,  and  Geo.  P.  Baner,  tor  appellant  John 
C  Ooopar,  for  ^>pdleea. 

PER  CUBIAM.  ThlB  canae  coming  oa  for 
final  consideration  In  Ita  regular  order  on  the 
dodcet,  and  It  appearing  ta  the  conrt  that  the 
decree  amiealed  from  la  a  joint  me  in  favor 
of  W.  P.  Cooper,  Fannie  D.  Conant  In  her 
o-wn  right  and  aa  executrix  ot  the  last  wiU  of 
Sherman  G<niant,  deceased,  and  .M.  ().  Ar- 
nold, and  agalnat  the  appellant,  and  U.  O. 
Arnold  not  being  made  a  party  to  the  amieal. 
eitlwr  a>  q^pellant  w  appellee,  and  not  baviug 
appeared  In  any  manner  In  this  conrt,  and 
■aid  M.  O.  Arnold  being  a  necessary  party  to 
the  appeal,  the  said  appeal  Is,  therefore,  here* 
by  dJamisaed,  at  the  cost  of  the  i^pdlaiiL 


GON8UM&RS'  ELBGTRIG  LIGHT  ft  ST. 
B.  00.  T.  SMITH. 
(Supreme  Court  ot  Florida.    Feb.  S,  1901.) 

APPBLULTB  PRAOnCS— ABSTRACT  OF  RECORD 
—EXCEPTIONS. 

1.  Under  the  rules  of  practice  of  this  court, 
where  there  Is  an  abstract  of  the  record,  not 
excepted  to,  and  therefore  admitted  to  be  a 
true  abstract  of  such  record,  the  case  will  be 
adjudged  upon  such  abstract  alone,  without 
reference  to  the  transcript. 

2.  In  order  to  authorize  an  appellate  court  to 
review  the  ruling  of  a  trial  court  denying  a 
motion  for  new  trial,  such  ruling  must  be  duly 
excepted  to;  and,  where  the  case  Is  one  for 
consideration  upon  the  abstract  of  the  record 
alone,  such  abstract  must  exhibit  the  fact  of 
such  exf^ption,  elae  it  cannot  be  eonsldered. 

(Syllabua  by  the  Court.) 

Error  to  circuit  court,  Hlllsboro  connty; 
William  Hunter,  Referee. 

Action  by  Charles  W.  Smith  against  the 
Consumers'  Electric  Light  ft  Street-Railroad 
Company.  Judgment  for  plaintiff.  Defraid- 
ant  a^eal&  Affirmed. 

P.  a  Knight  |or  plaintiff  In  error. 

PER  CURIAM.  This  writ  of  error  Is  from 
the  Jndgmmt  of  a  referee  In  the  drcnlt  conrt 
of  Hlllsboro  county  In  an  action  for  personal 
Injuries  brought  by  the  defendant  In  vnor 
against  the  plaintiff  In  tma. 

The  only  enor  assigned  la  Involved  In  the 
ndliMC  of  the  referee  denying  the  motion  Ua 
a  new  trial  on  the  ground  tbat  the  verdict  Is 
not  supported  by  the  evidence  and  Is  con- 
trary to  the  law  and  the  evidence. 

The  abstract  of  the  record  filed  here^  and 
not  en»pted  to,  and  upon  which  alone,  under 
our  rules,  the  case  must  be  adjudged,  falls  to 
show  that  any  exertion  was  taken  or  noted 
to  the  mllng  of  the  referee  denying  the  mo> 
tlon  for  a  new  triaL 

In  order  to  aafhorlae  an  appelate  court  to 
review  the  mling  of  a  trial  court  denying  a 
motion  for  new  trial,  such  ruling  must  be 


duly  excepted  to.  This  not  having  been 
done,  as  shown  by  the  abstract  of  the  record 
In  this  case,  we  are  unauthorized  to  consid- 
er the  propriety  or  Impropriety  of  such  rul- 
ing. The  question  thus  presented  being  the 
puiy  one  upon  which  a  review  is  aslted,  the 
judgment  of  the  court  below  Is  boreby  af- 
firmed. 


GROOMS  et  al.  v.  WOOD. 
(Supreme  Court  ot  Florida.    Feb.  5,  1901.) 

APPBULATE  PRACTICE— ENTRT  OF  AFPBAXr- 
RETURN  DAY  THEREIN. 

1.  Where  an  entry  of  appeal  was  made  on 
the  SOth  day  of  December,  1895,  but  omits  to 
state  any  time  or  term  of  the  appellate  court 
on  which  it  Is  to  be  returnable,  and  citation 
is  issued  thereon  made  returnable  to  the  June 
term,  1896,  of  the  appellate  court,  and  the  ap- 
pellee fails  to  appear  In  any  manner  in  the 
appellate  court,  such  appeal  is  fatally  defect- 
ive, and  will  be  diamissea. 

2.  An  equity  cause  cannot  be  reviewed  mi 
writ  of  error. 

(Syllabus  by  Uie  Conrt) 

Appeal  from  circuit  conrt  Pntnam  conn^; 
William  A.  Hocker,  Judge. 

Action  betweoi  James  H.  Grooms  and  an- 
other and  Andrew  J.  Wood.  From  the  judg- 
ment, Grooms  and  anoOur  aroeaL  Dia- 
missed.' 

Oea  P.  Fowler,  fbr  vpeUanta. 

PER  CURIAM.  This  cause  coming  tm.  te 
be  heard  for  final  adjudlcatltm  In  its  regular 
order  on  the  docket,  and  It  appearing  to  the 
court  that  the  entry  of  appeal  was  made 
therein  on  the  SOth  day  of  December,  1895. 
but  does  not  state  any  time  or  term  on  which 
such  appeal  was  returnable  before  this  court, 
and  that  the  citation  therein  Issued,  was  made 
returnable  to  the  June  term,  1896,  of  this 
court  and  that  the  appellee  has  not  appeared 
here  in  any  manner,  the  appeal  is,  therefore, 
fatally  defective,  and  must  therefore  be  dis- 
missed. 

Subsequent  to  the  entry  of  the  appeal  a 
writ  of  error  was  sued  ont  by  the  appellants, 
bat,  as  the  cause  Is  one  In  eqnity,  writ  of 
error  does  not  He  therein. 


McWHIRTBR  et  al.  T,  PRAZIBB. 

(Supreme  Court  of  Alabama.    Dec.  20,  1900.) 

OOSTS-ON  CONSIDERATION-JVDOHBNT^BVI- 
DENCB— UARHLBSS  ERROR. 

1.  Where  the  contestant  of  an  election  of  tax 
collector  (rave  a  bond  for  S250  for  costs,  under 
Code  1886,  S  388,  providing  that  a  bond  ot 
$500  may  be  required  of  such  contestant,  and, 
after  the  institution  of  the  action,  the  bond  for 
$250  proving  insufficient,  the  court  required 
another  bond  for  $250,  socb  second  bona  was 
not  invnlid  for  want  of  consideration. 

2.  In  an  action  on  a  bond  given  in  an  election 
contest,  proof  of  the  judgment  rendered  on  the 
contest  was  relevant,  as  showing  that  the  con- 
test had  ended  and  that  the  costs  were  due. 

8.  In  an  action  on  a  bond  for  costs,  the 
ameant  of  costs  having  been  proved  by  a  wit- 
ness without  contradlctitHi,  admiisioa^Ca  cer- 
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dfled  statMnant  of  Costa,  If  wror,  was  hoim- 

MM. 

Appeal  from  clrcnlt  court,  Marion  countr; 
Ed.  B.  Obuon,  Judge. 

Action  hj  M.  H.  Frazier  against  J,  M.  Mc- 
Whlrter  and  others  on  a  bond  given  In  an 
election  contest  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

The  defendants  pleaded  the  general  Issue, 
iind  set  up  by  special  plea  tbat  said  bond 
was  not  a  binding  obligation.  In  that  It  was 
wanting  In  consideration,  and  was  execut- 
ed after  the  Institution  of  the  contest  pro- 
ceedings, and  while  the  same  were  pending 
In  the  probate  court.  Upon  the  lnstltuti(m 
*f  the  contest,  the  contestant,  McWhlrter, 
executed  a  bond  In  the  sum  of  %250,  on  Au- 
gust 19,  1892,  which  bond  was  approved  by 
the  probate  Judge  of  said  county.  The  con- 
test proceeded  under  this  bond  until  Septem- 
ber 14,  1892.  At  this  time  the  probate  Judge 
found  that  the  costs  had  so  accumulated  In 
the  contest  that  the  bond  for  $230  was  not 
sufficient  to  cover  the  same.  He  thereupon 
required  the  contestant  to  give  further  se- 
curity for  costs  of  the  contest  In  response 
to  this  requirement,  the  contestant  executed 
a  second  bond,  for  the  sum  of  $260.  with  oth- 
«r  and  different  securities.  This  bond  recited 
that  the  parties  thereto  acknowledged  them- 
selves the  "contestant's  security  for  the  coats 
of  the  within  case  to  the  extent  of  f250  In 
addition  to  the  former  bond  of  $250."  It  la 
this  second  bond  which  Is  now  sued  upon. 
After  the  giving  of  this  bond,  the  contest 
proceeded,  and  the  trial  finally  resulted  In 
favor  of  the  contestee,  M.  M.  Frazier,  and 
Judgment  was  rendered  against  the  contest- 
ant and  adjudging  all  costs  against  him  and 
the  sureties  on  the  bond.  The  contestee  In 
said  contest  proceedings  Instituted  a  suit  up- 
on the  first  bond,  and  an  appeal  was  prose- 
.fiuted  to  this  court  from  the  Judgment  In 
favor  of  the  defendanta  Frazier  v.  Mc- 
Whlrter, 121  Ala.  308,  25  South.  804.  Dur- 
ing the  trial  of  the  cause,  the  plaintiff  Intro- 
duced in  evidence  a  certificate  of  the  Judge 
of  probate  In  whose  court  the  contest  was 
had.  showing  the  amount  and  Items  of  the 
cost  as  accrued  upon  the  second  bond,  and 
also  Introduced  In  evidence  a  copy  of  the 
Judgment  In  said  contest  proceedings.  The 
defendants  separately  objected  to  the  Intro- 
duction In  evidence  of  the  bill  of  costs,  upon 
the  ground  that  It  was  not  Itemized,  and 
duly  excepted  to  the  court's  overruling  their 
objection.  They  also  objected  to  the  Intro- 
duction in  evidence  of  the  contest  proceed- 
ings, and  duly  excepted  to  the  court's  over- 
ruling their  objection.  The  plaintiff  then  In- 
troduced W.  H.  Matthews,  who  was  the  Judge 
of  probate  at  the  time  the  contest  was  bad. 
ajid  he  testified,  without  any  objection  upon 
the  part  of  the  defendants,  that  said  bill  of 
costs^  as  Itemized,  for  $250,  accrued  under 
the  bond  here  sued  on,  and  after  said  bond 
was  filed  and  approved  by  him,  and  that  un- 
der and  b7  virtue  of  aald  txHid  the  contestant. 


McWhlrter,  ^wceeded  to  contest  the  electfoxt 
of  said  Frazier,  and  that  none  of  the  costs 
as  Itemized  therein  bad  beoi  paid.  At  the 
request  of  the  plaintiff,  the  court  gave  the 
general  affirmative  charge  In  bis  behalf.  The 
defendanta  duly  ezc^fted  to  the  giving  at 
this  charge,  and  also  excepted  to  tbe  eonrt's 
refusal  to  s^ve  the  general  aflkmatlTe  diarge 
requested  by  thou. 

Almon  &  Bullock,  for  appellants.  Daniel 

Collier,  for  appellee. 

SHABFE.  J.  This  suit  Is  Upon  the  second 
one  of  two  writings,  similar  In  most  respects, 
given  by  the  defendant  McWhlrter  as  se- 
curity for  tbe  costs  In  his  contest  of  the 
plaintiff's  election  to  the  office  of  tax  col- 
lectsr,  had  under  the  Oode  of  18S6,  and  which 
resulted  adversely  to  McWhlrter.  The  case 
of  Frazier  v.  McWhlrter,  121  Ala.  SOS,  25 
South.  804,  was  a  suit  on  the  obligation  first 
given  as  such  security,  and  rules  this  case 
to  the  extent  of  establishing  the  plalntUTa 
right  to  sue  on  the  Instrument  here  involved. 
The  only  question  here  raised  going  to  the 
merits  of  the  defense,  and  left  unanswered 
by  the  opinion  in  the  case  referred  to.  is 
whether  this  undertaking  Is  supported  by  a 
consideration.  For  the  defense  It  Is  assert- 
ed that  there  is  a  want  of  consideration,  tor 
that  the  imdotaklng  was  promised  after  the 
other  obligation  had  been  approved  as  se- 
curity for  costs,  and  that  It  was  glvm  In 
compliance  with  an  order  of  the  probate 
Judge,  whose  authorl^  to  require  security 
la  said  to  have  been  exhausted  by  his  ac- 
c^tance  of  the  first  obligation.  The  posi- 
tion Is  untenable.  The  statute  required  Mc- 
Whlrter to  give  security  for  the  costs  of  the 
contest  not  to  exceed  In  amount  fSOO.  Cbde 
1886,  S  S9S.  Liability  on  the  oNlgatlon  first 
given  was  limited  to  |250.  It  Is  not  averred 
or  contended  that  $250  was  sufficient  to  cover 
the  costs.  To  moke  the  security  snfilcient 
if  It  was  not  originally  so,  was  necessary  to 
a  compliance  with  the  conditions  upon  which 
the  law.  Independent  of  tbe  probate  judge's 
order,  gave  the  right  of  contesting  the  elec- 
tion. That  the  contestant  might  avail  him- 
self of  that  right  was  a  valuable  considera- 
tion for  giving  the  new  security. 

Proof  of  the  judgment  rendered  on  the  con- 
test was  relevant,  as  showing  tbat  the  con- 
test had  ended  and  the  costs  were  due. 

The  amount  of  the  costs  having  been 
proved  by  a  witness  without  contradiction, 
the  admission  of  the  certified  statement  of 
costs,  If  error.  Is  not  ground  for  reversal. 
Tysim  V.  Chestnut,  118  Ala.  887,  24  South. 
7B.  The  Judgment  will  be  affirmed. 


ATBBS  T.  CRAFT  st  aL 
(Supreme  Oaurt  of  Alabama.   Dec  20,  1900.) 

MORTGAQBB— BNTRT  07  PARTIAL  PATMBNTS. 

Code,  I  1066,  prescribing  a  penalty  (or 
failure  of  a  mortgagee  for  30  days  after  reqaest 
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or  satisfaction,  on  the  margin  of  the  record, 
within  two  months  after  a  request  In  writing 
BO  to  do  Is  made.  This  we  coacelve  to  be 
the  clear  Intent  of  the  statutory  provisions; 
and  any  other  possible  Interpretation  of  fhem 
would  result,  when  the  mortgage  has  been 
paid  off  In  full  by  an  aggregation  of  partial 
payments,  either  In  a  denial  of  the  right 
given  by  section  1066  to  the  mortgagor  to 
have  full  satisfaction  e^rrasly  entered,  or  In 
the  Infliction  of  double  penalties  upon  the 
mortgagee.  The  mortgagor.  In  other  words, 
would  Id  such  case  have  no  right  to  an  entry 
of  full  satisfaction,  or  he  would  be  entitled 
to  have  the  dates  and  amounts  of  partial  pay- 
ments ^tered,  and  also  to  have  the  fact  of 
full  payment  or  satisfaction,  and  If  the 
mortgagor  entered  neither  he  would  forfeit 
¥200  as  to  each;  and  if  he  entered  the  fact 
of  payment  and  satistectloQ,  and  thus  fully 
conserved  all  the  purposes  of  the  statute,  and 
failed  to  enter  the  dates  and  amounts  of  the 
partial  paymoits  which  together  constituted 
full  satlsfacUon,  he  would  stiU  forfeit  $200 
to  the  mortgagor,  though*  the  protection  to 
the  latter  intended  by  the  statute  hod  been 
fully  accorded.  The  Judgment  of  the  circuit 
court  granting  a  new  trial  must  therefore  be 
reversed,  and  a  Judgment  will  be  here  en- 
tered OTerruling  and  denying  plaintiffs*  mo- 
tion for  a  new  trlaL  Reversed  and  rendered. 


HOORE     UOKROE  RSIFRIOERATOR  00. 

(Supreme  Court  of  Alabama.    Dec.  20.  1900.) 
TROVER— CONVERSION— DEMAND— DEPOSITION 
—OBJECTION  TO  ANSWER. 

1.  Where  plaintiff  delivered  property  to  de- 
fendant with  the  understanding  that  be  should 
have  possession  of  it  and  use  it  as  he  did,  and 
should  return  it  to  him  If  he  did  not  elect  to 
purchase  it,  or  if,  electing  to  purchase  it,  he 
did  not  pay  for  it,  and  he  elected  to  purchase 
it,  but  failed  to  pay  for  it,  and  simply  failed  to 
return  it,  there  is  no  conversion  which  will  sup- 

Sort  trover,  without  demand  for  and  refusal  to 
ellver  possession. 

2.  The  answer  in  a  deposition.  "Strict^ 
Bpealcingt  as  1  understand  it.  there  was  no  sale 
to  the  defendant,"  beiug  the  opinion  of  the 
witness,  and  not  reaponsfve  to  the  interrogato- 
ry, may  be  objected  to  at  the  trial. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  Wllkerson,  Judge. 

Action  by  the  Monroe  Refrigerator  Oom- 
pany  against  J.  J.  Moore.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 


■o  to  do  to  enter  on  the  margin  of  the  record 
at  the  mortgage  the  dates  ana  amounts  of  par- 
tial payments  he  has  received,  does  not  apply 
where  at  the  time  of  the  reooest  the  partial 
payments  fully  satisfy  the  debt;  section  1066, 
prescribing  a  lifce  penalty  for  failure  for  two 
months  after  request  to  malce  entry  of  the  fact, 
where  the  debt  has  been  folly  paid,  being  then 
applicabt& 

Appeal  from  circuit  court,  RanOolpb  coun- 
ty; N.  D.  Denson.  Judge. 

Action  by  J.  O.  Craft  and  others  against 
J.  D.  Ayrefl.  From  an  order  granting  plain- 
tiffs a  new  trial,  defendant  appeals.  B»- 
versed. 

Oliver  St  Overton,  for  appellant  Hender- 
son ft  Rowland,  for  appellees. 

McQILSLLAN,  a  J.  Action  of  debt  by 
Graft  and  otiiers  against  Ayres  to  recover  the 
penalty  prescribed  by  sectlcm  1066  of  the 
Oode  for  the  tallore  of  a  mortgagee  for  30 
days  after  request  In  writing  so  to  do  to  enter 
on  the  marg^  of  the  record  of  the  miniigage 
the  dates  and  amounts  of  partial  luyments 
be  has  received  on  the  debt  secured  by  the 
mortgage.  On  the  trial  the  evidence  showed 
that  plaintiffs  bad  made  partial  paymrats  to 
tbe  defendant  before  requesting  Um  to  enter 
partial  payments  on  the  mar^n  of  the  rec- 
ord, and  that  "defendant,  for  81  or  82  days 
after  said  request  was  made,  failed  to  enter 
such  payments  on  the  mar^n  of  said  record.** 
There  was,  further,  a  tendency  of  the  evi- 
dence to  show  that  the  partial  payments 
made  by  plaintiffs  on  the  mortgage  amounted 
to  a  sum  sufficient  to  fully  satisfy  said  mort- 
gage indebtedness.  On  the  case  thus  pre- 
sented tiie  court  charged  the  jui7  to  find  for 
the  defendant  If  they  believed  from  the  evi- 
dence that  at  the  time  the  request  was  made 
on  defendant  to  enter  partial  pairmenta  on 
the  margin  <tf  the  reccnd  the  mortgage  in- 
debtedness had  been  fully  paid.  There  vras 
verdict  for  the  defendant  but  on  plaintiffs* 
motion  a  new  trial  was  granted  1^  the  court 
on  the  ground  that  It  had  erred  In  giving  the 
charge  Just  referred  to.  and  from  the  order 
granting  a  new  trial  the  defendant  prose- 
cutes this  appeal 

We  think  the  court  was  right  in  the  first 
Instance  (n  giving  said  charge,  and  wrong  in 
Its  final  conclusion  that  the  charge  was  erro- 
neous. Construing  section  1065  of  the  Oode 
in  connection  with  secticm  1006,  we  hold  that 
the  former  gives  a  right  and  remedy  to  the 
mortgagcM*  against  the  mortgagee  odly  in  re- 
spect of  the  entry  within  30  days  on  the  mar- 
gln  of  the  record  of  payments  which  at  the 
time  of  the  request  amount  in  the  aggregate 
to  less  than  the  mortgage  Indebtedness,  and 
that  when  the  mortgagee  has  received,  either 
in  a  lump  sum,  m  by  the  aggregatl<Hi  of  two 
or  more  payments,  each  In  Its^  less  than 
the  debt,  full  satisfaction  of  the  debt  se- 
cured by  the  mortgage,  the  only  right  of  the 
mortgagor  is,  under  section  106(>  of  tt^  Code, 
to  require  the  mortgagee  to  enter,  «ot  any 
partial  payments,  but  the  fact  of  full  payment 


This  was  an  action  of  trover  brought  to 
recover  damages  for  the  alleged  conversion 
of  a  refrigerator.  The  d^endant  pleaded 
the  general  Issue  and  the  special  plea.  In 
which  he  set  up  tiiat,  prior  to  the  Institution 
of  the  suit,  he  had  sent  to  the  plaintiff,  in 
settiement  of  his  account  for  the  purchase 
of  the  refrigerator  sued  for,  his  note.  It 
was  shown  by  the  evidence  that,  after  some 
correspondence  between  the  complainant  and 
the  defendant  and  In  response  to  defend- 
ant's request,  the  plaintiff  sent  to  the  de- 
fendant a  refrigerator,  with  the  understand- 
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Ing  that  If.  after  using  It,  the  defendant 
was  satisfied  therewith,  be  should  remit 
the  sum  of  $25  In  payment  for  It,  and,  If 
not  satisfied,  be  should  return  same  to  the 
plaintiff.  It  was  further  shown  that  the 
defendant  kept  the  refrigerator,  bnt  bad 
never  paid  the  purchase  price  thereof  to  tbe 
plaintiff.  The  other  facts  In  the  case  neces- 
sary to  tbe  understanding  of  the  decision 
on  present  appeal  are  sufficiently  set  fortb 
In  the  opinion. 

J.  W.  Bush,  for  appellant  Ton  L.  Tbomp* 
■on,  for  appellee. 

McCLELLAN,  a  J.  This  action  Is  pros- 
ecuted by  A.  N.  Steams  and  H.  H.  Oiesy. 
doing  business  under  the  name  of  tbe  Mon- 
roe Refrigerator  Company,  against  Moore. 
The  complaint  contains  four  counts,  each  In 
the  Code  form  for  trover,  and  each  baring 
reference  to  the  same  property,  a  refriger- 
ator, but  laying  severaJly  different  dates  of 
conversion.  It  concludes  with  these  words: 
"And  plaintiffs  further  aver  that  before  tbe 
institution  of  this  suit  plaintiffs  demanded 
possession  of  said  refrigerator,  bnt  defend- 
ant refused  to  deliver  possession  to  plain- 
tiffs; hence  this  suit."  In  tbe  view  we  take 
of  the  case  as  now  presented,  It  iB  Imma- 
terial whether  this  averment  Is  to  be  taken 
as  a  part  of  each  count  or  as  a  part  of  tbe 
fourth  count  only,  which  it  Immediately 
follows;  nor,  conceding  It  to  be  a  part  of  each 
of  the  counts,  Is  it  necessary  for  us  to  de- 
cide whether  the  plaintiffs  took  upon  them- 
selves the  burden  of  proving  tbe  averment 
by  making  It,  though  it  was  unnecessary 
to  make  It;  for,  in  our  opinion,  that  burden 
rested  on  tbe  plaintiffs  from  tbe  facts  of 
the  case,  the  character  of  the  conversion 
relied  upon,  and  proof  of  demand  for  and 
refusal  to  deliver  possession  was  essential 
to  their  recovery,  with  or  without  averment 
In  tbe  complaint  of  such  demand  and  re- 
fusal. No  aspect  of  the  case  presented  by 
any  phase  of  the  evidence  involved  any 
wrongful  taking  of  the  property  by  tbe  de- 
fendant, or  any  Illegal  assumption  of  owner- 
ship on  his  part,  or  any  illegal  user  or  mis- 
user by  him.  The  property  was  delivered 
to  him  by  the  plaintiffs  with  tbe  understand- 
ing that  be  should  have  possession  of  it  and 
use  it  in  the  manner  he  has  used  it,  and 
should  return  It  to  plalntiCTs  if.  In  the  first 
place,  be  did  not  elect  to  purchase  it,  or, 
In  the  second  place,  electing  to  purchase  It, 
he  did  not  pay  for  It  He  elected  to  pur- 
chase it.  but  be  failed  to  pay  for  It  What 
else  he  did  was  simply  to  retain  possession 
of  it  after  the  time  he  should,  having  failed 
to  pay,  have  returned  It  to  the  plaintiffs. 
This  failure  to  deliver  possession,  while  it 
was  violative  of  tbe  agreement  of  the  par- 
ties, was  nonfeasance,  but  not  misfeasance, 
on  tbe  part  of  the  defendant,— neglect  of 
legal  duty,  mere  failure  to  perform  an  act 
obligatory  by  contract,  but  not  a  posltlTe, 
tortlons  txtf  anch  oa  is  an  easentlal  Ingredl- 


ent  of  conversion.  In  such  case  there  Is  no 
conversion  which  will  support  trover.  In  the 
absence  of  demand  for  and  refusal  to  dellrw 
possession.  Such  refusal,  upon  demand,  U 
the  positive,  tortious  act  which  is  necessary 
to  and  rounds  out  the  tort  of  conversion. 
Boiling  V.  Klrby,  90  Ala.  216,  7  South.  914, 
and  cases  there  cited  (s.  c  24  Am.  St  Bep. 
7»9.  and  notes  795  et  seq.);  Banking  Co. 
T.  Lampley,  T€  Ala.  357;  Strauss  v.  Schwab, 
104  Ala.  669,  16  South  692;  Davis  v.  Hurt, 
114  Ala.  146,  21  South.  468. 

There  was  evidence  going  to  show  a  de- 
mand for  and  refusal  to  deliver  possession 
in  this  case,  and  there  was  some  evidence 
to  the  contrary.  But  the  court  in  effect 
instructed  the  jury  that  such  demand  and 
refusal  was  not  necessary  to  plaintiffs'  case, 
and  refused  requests  of  defendant  for  con- 
trary Instructions.  This  was  error.  The  Is- 
sue should  have  been  submitted  to  the  Jury. 

We  think  the  court  erred  also  In  overrul- 
ing defendant's  objection  to  that  part  of 
Giesy's  answer  to  the  third  Interrogatory, 
in  these  words:  "Strictly  speaking,  as  I 
understand  it,  there  was  no  sale  to  the  de- 
fendant*' This  was  the  opinion  of  the  wit- 
ness, and,  not  being  responsive  to  the  In- 
terrogatory, tbe  objection  was  well  made  at 
the  trlah  The  judgment  of  the  city  court 
must  be  reversed.  The  cause  is  remanded. 


TALLASSEB  FALLS  MFG.  CO.  T.  JONES. 

(Supreme  Court  of  Alabama.    Dec  20,  1900.) 

PARTIES— BMINENP  DOMAIN— APPLICATION  10 
BUILD  DAM-CONTBST— INTER- 
ESTED PARTIES.  ' 

1.  Where  one  voluntarily  becomes  a  part;  to 
a  proceeding,  and  is  so  treated  by  his  adversary 
and  the  court,  a  tormal  order  declaring  bim  « 
party  is  not  necessary. 

2.  Code  1S96,  §  1744,  providing  that,  in  ap- 
plications to  build  a  dam  for  a  mill  to  be  op- 
erated for  the  public,  any  person  making  affida- 
vit that  he  is  Interested  against  the  same  must 
be  permitted  to  make  himself  a  party  and  to 
coQteet  the  same,  does  not  prevent  the  cotut'i 
terminating  the  contest  on  its  appearing  tbstt 
the  person  making  the  aJBdavit  Is  not  in  fact  in- 
terested. 

3.  A  person  cannot  contest  application  to 
build  a  dam  for  a  mill  to  be  operated  for  tlie 
public  because  he  owns  property  below  it, 
which  may  be  overflowed  In  case  the  dam  gives 
way. 

4.  Application  to  build  a  dam  for  a  mill  to 
be  operated  for  the  public  cannot  be  contested, 
by  one  ownlnjc  a  mill  farther  down  the  stream, 
becadse  the  dam  may  at  interrala  atop  the  tnr 
ter  from  flowing  in  its  uanal  volame. 

Appeal  from  circuit  court,  Elmore  countri 
N.  D.  Denson,  Jndge. 

H.  C.  Jones  applied  to  the  probate  court 
for  permission  to  build  a  dam.  The  Tallas- 
see  Falls  Manufacturing  Company  contested 
It  Tbe  probate  court  dismissed  the  contest, 
and  said  company  obtained  a  writ  of  ce^ 
tiorari  from  the  circuit  court  which  tt  gnash- 
ed, ani^the  company  appeals.  Affirmed. 

On  £<ebruary  21,  1899,  the  appellee,  H.  CI 
Jones,  filed  hla  petition  in  the  prcrtMte  court 

Digitized  by  Google 


Ala.) 


TALLASSEE  FALLS 


MFG.  CO.  V.  JONES. 


419 


of  ESimore  fsountr,  praying  to  be  permitted 
and  authorized  to  build  a  dam  across  the 
TTallapoosa  rlrer.   It  was  averred  In  the  pe- 
CiUon  that  Jones  was  the  owner  of  the  lands 
on   both  Bides  of  the  stream  at  the  point 
where  the  dam  was  to  be  erected,  and  that 
be  propoeed  to  build  a  factory  on  the  west 
side  of  the  river,  and  that  he  made  appUcar 
tion  for  authority  "to  erect  a  dam  for  a  fac- 
toi7  to  be  operated  for  the  public,  under  arti- 
cle 2,  c  42,  of  the  Code  of  1896";  It  being 
averred  that  the  factory  was  to  manufacture 
and  generate  electrlcl^,  which  was  to  be 
Bold  and  used  by  the  public  generally.  On 
April  27,  1889,  while  proceedings  were  still 
in  the  iwobato  court  of  Blmore  county,  the 
Tallassee  Falls  Manufacturing  Company,  the 
appellant,  filed  an  affidavit,  together  with 
bond  for  coets,  as  is  authorized  under  sec- 
tion 1744  of  the  Code  of  1S96.    In  this  atfl- 
davit.  which  was  made  by  the  attorney  of 
tbe  Tallassee  Falls  Manufacturing  Compa- 
ny, as  its  agent,  it  was  set  forth  that  said 
company  was  a  corporation  under  the  laws 
of  the  state  of  Alabama,  and  was  "Interest- 
ed against  the  granting  of  the  above  refer- 
red to  petition  filed  by  H.  a  Jones.  *   *  *" 
It  was  furtbtf  averred  In  said  affidavit  that 
ttie  Tallassee  Falls  Manufacturing  Compa- 
ny was  "the  owner  of  a  dam  and  factories 
lower  down  the  Tallapoosa  river  than  that 
proposed  to  be  erected,  which  dam  and  fac- 
tories, it  Is  claimed,  will  be  endang^d  by 
the  erection  of  a  dam  of  the  height  and  at 
the  location  proposed  by  said  Jones."  The 
bond  accompanying  this  affidavit  was  in  due 
form  and  was  duly  approved.   Upon  the  fil- 
ing of  these  papers  the  court  issued  a  notice 
to  the  petitioner,  Jones,  which  was  served 
upon  his  attorney  on  May  11,  1899.   This  no- 
tice cited  that  the  hearing  of  the  cause  was 
set   for  May  19,  1809.    Subsequently,  by 
agreement  of  counsel,  the  cause  was  further 
continued  to  June  ISth.   On  the  last-named 
date,  the  cause  being  called  for  bearing,  the 
petitioner,  Jones,  filed  a  motion  to  dismiss 
the  contest,  and  also  demurred  to  the  affida- 
vit of  contest  upon  the  ground  that  said  affi- 
davit did  not  set  forth  facts  showing  that 
tbe  Tallassee  Falls  Manufacturing  Company 
had  such  an  interest  as  would  authorize  It 
to  contest   The  court  overruled  the  motion 
to  dismiss  the  contest   Thereupon  the  Tal- 
lassee Falls  Manufacturing  Company  filed  a 
contest  by  way  of  amendment,  together  with 
a  bond  for  costs,  which  bond  was  approved. 
This  affidavit  of  contest  follows  tbe  words 
of  the  statute,  without  containing  any  state- 
ment of  the  character  or  extent  of  the  Intet^ 
esta  of  the  Tallassee  Company.   A  demurrer 
was  interposed  to  the  second  affidavit  on  the 
same  grounds  as  those  interposed  to  the  first 
affidavit   The  court  sustained  the  demurrer. 
Tbe  Tallassee  Falls  Manufactiuing  Compa- 
■   ny  then  filed  a  further  affidavit  and  bond, 
with  a  motion  to  be  permitted  to  defend.  In 
the  third  affidavit  filed  It  is  averred.  In  sub- 
stance, that  tbe  Tallassee  Company  had 
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erected  a  large  plant  on  the  rlrer,  to  wit, 
three  miles  below  the  proposed  site,  consist- 
ing of  cotton-factory  buildings  and  machin- 
ery, maclilne  shops,  gristmlil,  ete.,  and  had 
also  erected  a  dam  across  the  Tallapoosa 
river  for  the  purpose  of  furnishing  water 
power  to  said  plant;  that  to  the  "present 
time"  it  had  been  receiving  and  using  the 
uninterrupted  flow  of  the  waters  of  the  Tal- 
lapoosa river  as  the  motive  power  of  the 
plant,  the  plant  having  been  built  to  be  so 
operated;  that,  besides  its  main  bolldings, 
there  were  about  188  operatives'  bouses  con- 
nected with  the  plant.  In  which  the  opera- 
tives and  their  families  resided,  making  a 
population  of  2.000  or  2,500  pei^le;  that  a 
dam  erected  at  the  site  prayed,  and  tor  the 
use  stated  in  the  application  of  Jones,  would, 
"even  If  not  of  the  height  of  fifty  feet,  some- 
what obstruct  the  natural  flow  ot  said 
stream,  and,  with  a  height  of  fifty  feet, 
would  put  it  In  the  power  of  those  operat- 
ing said  proposed  site  In  the  summer 
months,  when  the  flow  of  water  la  small,  to 
so  obstruct  the  flow  of  said  stream  as  to  en- 
tirely deprive  this  defendant  of  the  flow  of 
water  of  said  river  at  intervals;  that  the  ex- 
istence of  the  power  to  practically  deter- 
mine as  aforesaid  the  quantity  of  water  that 
Would  be  available  to  this  defendant,  and  to 
reduce  it  to  nothing  at  intervals,  and  in  the 
absence  of  an  agreement  or  arrangement  by 
which  this  defendant  will  be  able  to  recover 
such  deprivation.  If  it  should  occur,  except 
by  a  resort  to  the  courts,  would  have  the  ef- 
fect of  deteriorating  the  value  of  the  prop- 
erties aforesaid  of  the  defendant;  ttiat  said 
Jones  has  never  glv^  the  said  company  any 
notice  of  the  filing  of  his  application  or  ot 
its  pendency,  and  has  .not  caused  any  dam- 
age that  would  arise  as  aforesaid  to  be  as- 
sessed or  paid."  It  Is  then  alleged  the  com- 
pany Is  further  Interested  against  the  grant- 
ing ot  the  petition  because,  as  is  alleged,  the 
site  of  the  proposed  dam  Is  across  a  gorge 
between  two  tiUls  where  the  river  is  nar- 
rower than  usual,  to  wit,  about  DOO  feet  In 
width;  that  such  a  dam  would,  as  Is  stated 
on  Information  and  belief,  h&ck  the  water 
up  the  river  some  seven  miles,  and  into  the 
creeks  emptying  into  the  river  some  three 
miles.  That,  if  said  dam  should  burst  when 
tbe  river  was  high.  It  would  sweep  away  de- 
fendants' plant,  and  endanger  the  lives  of 
those  living  near  and  on  the  river  below  said 
site;  that  by  reason  of  the  immense  pres- 
sure upon  such  a  dam  In  times  of  high  wa- 
ter, it  would  be  likely  to  give  way  unless  the 
foundations  should  be  laid  In  the  most  ap- 
proved manner;  that  the  petition  of  Jones 
does  not  show  how  the  dam  is  to  be  con- 
structed, m  to  materials,  depth,  or  dimen-  - 
sions  of  foundations;  that  under  the  clrcum- 
Btonces  the  defendant  is  interested  against 
the  petition  "unless  and  until  it  appeaia  on 
Issue  Joined  in  [headings  which  the  defend- 
ant will  file  (if  the  court  should  bold  it  has 
Jurisdiction  of  the  iwoceedlnga  Instituted  try 
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said  Jones)  that  the  dam  to  be  erected  Is  not 
dangrerous  to  the  lives  and  property  of  per- 
sons living  on  or  near  said  stream,  below 
said  dam."  And  the  defendant  further 
states  that  "the  probability  that  said  dam 
may  break  Is  a  fact  that  would,  aa  It  states 
on  Information  and  belief,  deteriorate  the 
value  of  the  defendant's  idant,  bat  said 
Jones  has  never  paid  or  offered  to  pay  any 
such  damages,  or  caused  the  same  to  be  as- 
sessed." It  Is  next  stated  that  a  Mdge 
owned  by  defendant  spans  the  river,  to  con- 
nect the  plant  of  defendant,  which  lies  on 
both  sides  the  stream;  that  the  condltimu 
already  stated,  which  would  destroy  defend- 
ant's plant,  would,  as  la  stated  on  informa- 
tion and  belief,  sweep  away  the  bridge,  also; 
that  the  bridge  at  each  aid  connects  with  a 
public  road.  The  respondent  then  prays 
that  It  be  permitted  to  defend  against  said 
corporation  upon  giving  security  for  costs, 
which  it  tendered.  This  last  affidavit  was 
subsequently  amended,  and  as  amended  It 
averred  "the  ere^on  by  the  Tallassee  Com- 
pany of  Its  plant,  and  of  a  dam  across  the 
river  to  furnish  water  to  operate  It  It  is 
alleged  that  a  dam  of  the  height  of  fifty  feet, 
which  Jones  has  shown  by  his  petition  he 
Intended  to  erect,  would  be  higher  than  Is 
necessary  to  control  water  sufficient  for  tHe 
dally  operations  of  the  plant  or  factory" 
whidi  he  was  to  erect,  "and  that  such  dam 
la  intended  for  the  storage  of  immense  quan- 
tities of  water  for  use  during  the  summer 
months;  that  so  great  will  be  the  storage 
capacity  created  by  said  dam  at  that  height 
that,  affiant  states  on  information  and  be- 
lief, It  would  store  as  much  as  said  proposed 
plant  would  require  for  its  use  for  a  large 
number  of  days,  to  wit,  40  days;  •  *  * 
Oiat  the  natural  and  normal  flow  ot  water 
used  and  necessary  to  be  used  by  the  plant 
of  said  Tallassee  Falls  Manufacturing  Com- 
pany will  necessarily  be  obstructed.  In  filling 
said  storage  reserve  created  by  said  proposed 
dam;  that,  while  It  Is  true  that  whatever 
water  is  stored  must  sooner  or  later  come 
down  to  the  plant  of  the  said  Tallassee  Falls 
Manufacturing  Company,  it  will  not,  In  the 
summer  months,  when  the  water  li  low, 
come  in  Its  natural,  unobstructed  course,  but 
only  after  it  Is  first  utilised  or  permitted  to 
esc^  by  those  who  shall  operate  said 
plant;  that,  by  ««ctlng  a  dam  of  that  height. 
Bald  personi  so  operating  said  plant  will  be 
aUe  to  control  In  the  summer  months,  when 
the  river  Is  kxw,  the  amount  of  water  used 
by  said  Tallassee  Falls  Manufacturing  Com- 
pany, and  the  times  when  It  should  have  It 
In  the  twenty-four  houn." 

To  the  third  affidavit  as  originally  Bled 
and  as  amended,  the  petitioner  demurred 
upon  the  ground  that  said  affidavits  did  not 
set  out  facta  showing  that  the  Tallassee 
Falls  Manufacturing  Company  had  such  an 
Interest  as  would  authorize  It  to  contest,  and 
that  the  Interest  disclosed  was  Insufficient 
These  demurrers  were  sustained,  and  tba 


judgment  entry,  after  ffilng  pleadings  uud 
rulings  on  the  same,  then  continued  as  fol- 
lows: '^he  said  Tallassee  Falls  Manufac- 
turing Company  declining  to  plead  farther,  it 
Is  ordered  that  the  several  grounds  be,  and 
are  hereby,  disallowed,  and  that  it  be  not  per- 
mitted to  cfHitest  aald  application  on  the 
grounds  set  forth  in  said  affidavits  and  con- 
test on  file."  Upon  this  statement  of  rec- 
ords the  Tallassee  Falls  Manufacturing 
Oompany  presented  to  Hon.  N.  D.  Denstm. 
judge  of  the  Fifth  circuit  its  common-law 
writ  of  certiorari,  or  other  remedial  writ  for 
the  purpose  of  correcting  errors  said  to  have 
been  committed  by  said  probate  court  In  Its 
said  ruUnga  Tlie  writ  of  certiorari  was 
granted,  and  record  transmitted  to  the  cir- 
cuit court  where  erron  were  asdgned  by 
Tallassee  Falls  Manufacturing  Oompany. 
At  the  hearing  of  the  circuit  court  the  peti- 
tioner, Jones,  submitted,  along  with  admis- 
sion of  said  assignment  a  motion  to  dismiss 
or  quash  the  writ  of  certiorari  upon  the 
ground  that  the  Tallassee  Falls  Manufac- 
turing Company's  affidavlte  of  contest  filed 
were  insufficient  and  did  not  show  that  U 
had  an  interest  ot  the  character  which  au- 
thorised It  to  contest  the  petltl«i.  Upon 
hearing  the  motion  the  drcnlt  court  quashed 
the  writ  upon  the  ground  that  the  petition 
for  certiorari.  In  connection  with  the  record, 
failed  to  show  that  the  petitioner  thereof 
had  such  an  interest  In  the  matter  as  to  au- 
thorize and  warrant  it  to  have  said  common- 
law  writ  of  certiorari.  From  this  judgment 
quashing  the  writ  and  dismissing  the  writ  of 
certiorari  the  Tallassee  Falls  Mannfactnr- 
Ing  Company  appeals,  and  aaalgns  the  rendl- 
tloa  thereof  aa  error. 

J.  M.  Cbiltoi^  for  ai^lant  EUtUoway  & 
Holloway,  for  respondent 

DOWDEILL,  J.  Hie  appellant  the  Tallas- 
see Falls  Manufacturing  Company,  filed  Its 
petition  In  vacation  to  the  judge  of  the  Fifth 
judicial  circuit  praying  for  a  common-law 
writ  of  certiorari  to  the  probate  court  of  El- 
more county  for  the  purpose  of  reviewing  cer- 
tain ad  quod  damnum  proceedings  had  be- 
fore said  probate  court  The  judge  made  an 
order  granting  the  preliminary  vrrit  making 
the  same  returnable  to  the  fail  term,  189G,  of 
the  circuit  court  of  EH  more  county.  In  ot>e- 
dlence  to  aald  writ  the  probate  judge  re- 
turned to  the  circuit  court  a  complete  tran- 
script of  all  the  proceedings  had  in  said  pro- 
bate court.  At  the  spring  term,  1900,  of  said 
circuit  court  a  judgment  was  rendered  by 
said  court  quashing  the  said  writ  of  certio- 
rari, and  from  this  judgment  of  the  said 
drcult  court  the  present  appeal  Is  prosecuted. 
The  appellant  the  Tallassee  Falls  Manufac- 
turing Oompany,  was  not  a  party  to  the  ap- 
plication for  the  ad  quod  damnum,  nor  was 
It  brought  Into  the  probate  court  by  the  re- 
turn made  by  the  jury  of  inqaest;  but  after 
the  rep(nt  of  the  Jnrr  of  inquest  and  before 
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der,  to  terminate  such  contest  It  It  were 
otberwlse,  any  person  conceiving  himself  to 
be  interested,  bj  making  the  affidavit  of 
Interest,  nnder  the  broad  and  latltudinoua 
terms  of  the  statute,  which  do  not  require 
an;  speciflc  allegation  as  to  Interest,  having 
once  made  soch  affidavit  would  be  let  in  to 
contest  the  application  to  the  end,  without 
having  the  slightest  interest  in  the  proceed- 
ings as  contemplated  by  law.  The  Tallassee 
Falls  Company,  after  being  treated  by  the 
appellee,  as  well  as  the  court  as  a  party, 
made  known  to  the  court  the  «tent  of  its 
interests  in  the  amended  affidavits.  By 
these  affidavits  it  was  shown  that  affiant 
had  a  cotton  factory  located  three  miles  be- 
low the  proposed  site  of  the  prospective  dam 
in  question  In  the  ad  quod  damnum  proceed- 
ings; the  danger  from  possible  overflow  be- 
ing, not  the  result  of  backwater  caused  by 
said  dam,  but  such  only  as  might  happen  in 
the  event  of  a  sudden  destmctlon  of  the  dam, 
precipitating  in  volume  the  water  accumu- 
lated in  storage  by  said  dam.  This  is  clearly 
not  such  an  overflow  resulting  from  the 
erection  of  the  dam  as  is  contemplated  in  the 
statute.  It  is  also  averred  in  the  affidavit 
that  the  dam  may  at  Intervals  stop  the  water 
from  flowing  in  its  usual  volnme,  but  that  is 
not  such  an  Injury  to  affiant  as  would  make 
it  an  interested  party,  within  the  meaning 
of  any  of  the  provisions  of  article  2,  c.  42,  of 
the  Code,  relating  to  ad  quod  damnum  pro- 
ceedings. Frost  V.  Barnes,  47  Ala.  279;  Crea- 
well  T.  Commissioners'  Court,  24  Ala.  2S2; 
Pernell  v.  Commissioners'  Court  84  Ala.  278. 

There  are  other  questions  argued  by  coun- 
sel for  the  appellant  which  we  deem  it  un- 
necessary to  consider,  since  they  are  such 
questions  as  only  could  be  raised  by  a  party 
Interested,  within  the  meaning  of  the  statute. 
We  are  of  the  opinion  that  the  circuit  court 
committed  no  error  in  the  Judgment  quashing 
the  writ  of  certiorari,  and  the  Judgment  will 
therefore  be  affirmed  at  the  costi  of  the  ap> 
pellant  AlBrmed. 


tWtf  final  («der  was  made  lAerecm  by  the  | 
probate  court  It  (the  said  company)  ffied  an 
affidavit  of  interest,  with  security  for  costs, 
under  section  1744  of  the  Code,  and  at  the 
same  time  It  filed  demurr^  to  the  applica- 
tion for  ad  quod  damnum. 

The  first  question  presented  by  this  record 
for  our  consideration  Is  as  to  whether  the 
Tallassee  Falls  Manufacturing  Company  ever 
became  a  party  to  the  proceedings  in  the 
probate  court  the  contention  by  the  appel- 
lant being  that  It  never  became  a  party. 
This  contention,  we  think,  Is  without  merit 
While  the  record  does  not  show  any  formal 
order  was  made  by  the  probate  court  mak- 
ing the  Tallassee  Falls  Company  a  party, 
yet  we  think  it  clearly  appears  from  the  pro- 
ceedings had  in  said  court  as  shown  by  the 
present  record,  as  well  as  from  the  conduct 
ot  the  parties,  that  the  Tallassee  Falls  Com- 
pany was  treated  as  a  party.  Where  one 
voluntarily  becomes  a  party  to  a  inweedlng, 
and  is  BO  treated  by  bis  adversary  and  the 
court  hearing  the  cause,  a  formal  order  de- 
claring him  a  party  to  the  solt  will  not  be 
deemed  Indispensable.  As  above  stated,  the 
appellant  at  the  time  of  making  and  filing 
the  affidavit  and  security  for  costs,  under 
section  1744,  filed  its  d^nurrers  to  the  appli- 
cation of  the  appellee,  H.  C.  Jones.  There- 
upon the  court  made  an  order  setting  a  day 
for  the  hearing  of  the  contest  giving  notice 
of  the  same  to  both  the  Tallassee  Falls 
Company  and  the  applicant  for  ad  quod  dam- 
num, H.  O.  Jones.  On  the  day  for  the  hear- 
ing the  cause  was  continued  to  another  day 
by  agreement  of  parties.  The  subsequent 
proceedings  bad  upon  the  demurrers  to 
the  affidavit  and  amended  affidavits  filed  by 
the  Tallassee  Falls  Company,  until  the  stkge 
was  reached  where,  as  recited  In  the  Judg- 
ment entry,  "the  Tallassee  Falls  Manufac- 
turing Comi«ny  declining  to  plead  farther,  it 
iB  ordered  that  the  several  grounds  be,  and 
the  same  are  hereby,  disallowed,  and  that  it 
Is  not  permitted  to  contest  said  application 
on  the  grounds  set  forth  In  said  affidavits  and 
contest  on  file."  We  think  it  quite  evident 
that  in  the  affidavit  filed  and  as  subsequently 
amended,  from  the  course  of  the  proceedings 
taken  in  the  cause,  that  the  parties,  as  well 
as  the  court,  regarded  such  proceedings  as  a 
form  of  pleading  in  making  up  the  issues  of 
the  contest  Although  section  1744  provides 
that  "In  all  applications  under  this  article, 
any  person  making  affidavit  that  he  la  Inter- 
red against  the  same,  and  giving  security 
for  the  costs  If  he  fall  to  defeat  such  appli- 
cation, must  at  any  time  before  such  appli- 
cation is  granted,  be  permitted  to  make  hlm- 
self  a  party,  and  to  contest  the  same,"  still 
It  is  hardly  to  be  questioned  that  after  the 
making  of  such  formal  affidavit  whenever 
It  Is  made  known  to  the  court  that  notwith- 
standing such  affidavit  the  party  making  the 
same  is  not  in  fact  within  the  meaning  of 
the  Bl»tnte,  an  interested  par^,  It  would  be- 
come the  dnty  of  the  court  by  a  proper  or^ 
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OONTRACT-BRBAGH— DAHAOSB. 

1.  The  contract  of  a  carriw  to  furnish  a  per- 
son with  a  certain  number  of  cars,  at  a  certain 
price  per  cor,  for  shipment  of  freight,  is  not 
unilateral  or  without  consideration,  where  it 
Imposes  on  such  person  the  obligation  to  load 
the  cars  and  have  weekly  inspection  and  ship- 
ments. 

2.  Wher«  defendant  carrier,  at  the  time  It 
contracted  to  furnish  plaintiff  cars  for  ship- 
ment of  timber,  had  notice  of  the  existence  of 
the  contract  of  W.  to  purchase  the  timber 
from  plaintiff,  or  knew  that  such  contract  was 
in  contemplation,  and  before  default  Id  anppl?- 
log  the  cars  had  notice  that  it  had  been  mii'ie, 
and  that  the  timber  was  to  be  delivered  to  W. 
in  performance  of  plaintiff's  contract  with  W., 
the  measure  of  damages  for  failure  to  furnish 
die  ears  is  the  profit  which,  bnt  for  such  fail- 
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are,  plaintiff  would  have  made  out  of  Us  coo- 
tract  with  W. 

8.  A  carrier  ti  Dot  relieved  from  liablU^  for 
breach  of  its  cootract  to  furnish  cars,  though 
at  the  date  of  and  during  the  time  covered  by 
the  contract  it  did  not  have  or  own  any  ears. 

4.  In  an  action  for  breach  of  contract  by  a 
carrier  to  famish  cars  for  shipment  of  timber, 
the  damages  songht  being  the  profits  wliich  but 
for  such  breach  plaintiff  wonld  have  made  on 
his  contract  to  furnish  the  timber  to  W.,  the 
question  whether  plaintiff  had  to  turn  over  his 
contract  with  W.  to  certain  persons  to  pay 
them  what  he  owed  them  is  not  within  the  ia- 
Bues,  there  being  interposed  only  the  plea  of 
general  issue  and  special  pleas  that  the  con- 
tract Bued  on  was  indeflnite  and  unilateral. 

Appeal  from  circuit  cour^  Macon  coant7; 
J.  SL  Cobb,  Special  Judge. 

Action  by  John  H.  Baxley  against  the 
Tallassee  &  Montgomery  Railroad  Company. 
Judgment  tor  defendant  PlolntUI  appeals, 
Eevenied. 

This  action  was  brought  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract 
entered  Into  betwem  the  plalntlfC  and  the 
defendant.  In  vfalch  the  latter  agreed  to 
furnish  a  certain  number  of  cans  to  the 
plaintiff,  to  be  loaded  with  crora-ties  and 
railroad  timber,  and  to  haul  said  cars,  trom 
Tallassee  to  Milstead  Cpoint  on  the  defend- 
ant's road),  for  the  'sum  of  five  dollars  per 
car.  To  the  complaint  or^nally  filed  the 
defendant  demurred,  upon  the  ground  that 
It  was  uncntaln  and  Indefinite  In  Its  aver- 
ments. This  demurrer  was  sustained.  The 
tlilrd  count  of  the  complaint,  as  amended, 
averred  that  the  defendant  was  a  railroad 
company,  owning  and  operating  a  railroad 
between  Tallassee  and  Milstead,  the  latter 
station  being  the  junction  of  satd  railroad 
with  the  Western  Railway  of  Alabama.  It 
was  averred  In  sold  count  that  plaintiff  en- 
tered Into  a  contract  with  the  defendant, 
"by  which  contract  the  defendant  agreed 
to  furnish  to  plaintiff  three  hundred  flat  cars 
or  over,  to  be  loaded  by  plaintiff  at  Tallas- 
see, Alabama,  with  railroad  timber,  and  to 
haul  said  cars  from  Tallassee  to  Milstead, 
for  the  siun  of  five  dollars  per  car."  It  was 
then  alleged  In  the  count  that,  by  reason 
ot  said  contract,  the  plaintiff  entered  into 
a  contract  with,  the  Westra-n  Railway  of 
Alabama  to  deliver  It,  free  on  board  cars 
at  Milstead.  the  junction  of  above  railroads, 
25,000  cross-ties  and  a  large  quantity  of 
other  railroad  timber;  that,  notwithstanding 
said  contract,  the  defendant  only  furnished 
a  few  cars,  and  wholly  failed  to  perform 
said  contract,  by  reason  of  which  breach  the 
plaintiff  was  damaged  to  the  amount  of 
fl,500,  which  was  the  amount  claimed.  The 
demurrers  to  this  count  of  the  complaint, 
upon  the  ground  of  indeflnlteness  and  uncer- 
tainty, were  overruled,  and  there  was  also 
demurrer  to  this  coimt  of  the  complaint 
This  demurror  was  also  overruled.  The  de- 
fendant Interposed  plea  of  general  issue, 
and  several  special  pleas,  in  which  it  set  up 
that  the  contract  sued  on  was  uncertain  and 


indefinite,  and  was  unilateral,  and  not  bind- 
ing upon  the  defendant. 

Upon  the  trial  of  the  case,  the  plaintiff, 
as  a  witness  In  his  own  liehalf,  testified  that, 
pending  n^otlations  for  supplying  cross-ties 
and  other  timber  to  the  Western  Railway  of 
Alabama,  he  sought  to  get  a  rate  from  the  de- 
fendant company  for  transporUng  the  cross- 
ties  which  be  got  out  at  Tallassee  from 
Tallassee  to  Milstead,  which  was  the  junc- 
tion of  the  defendant  road  with  the  Western 
Railway  of  Alabama,  and  at  which  place 
he  would  deliver  said  cross-ties  and  timber 
to  the  Western  Railway  of  Alabama;  that, 
after  some  effbr^  there  was  an  agreement 
entered  Into  by  blm  and  Mr.  W.  H.  Mlcou, 
secretary  and  treasurer  of  defendant  com- 
pany, which  agreement  was  evidenced  by  a 
letter  written  by  Mr.  MIcou  to  Mr.  R.  E. 
Lutz,  traffic  manager  of  the  defendant  com- 
pany. This  letter  Is  copied  in  the  opinion. 
The  plaintiff  further  testified  that,  after  en- 
tering Into  this  contract  with  the  defendant 
company  he  closed  a  contract  with  the  West- 
em  Railway  of  Alabama  to  supply  them 
with  cross-ties,  to  wit,  26,000,  and  a  large 
quantity  of  other  railroad  timber;  that,  aft- 
er such  contract  was  entered  Into  with  the 
Western  Railway  of  Alabama,  the  defendant 
railroad  company  furnished  the  plaintiff  SS 
ears,  upon  which  he  loaded  cross-ties,  each 
car  carrying  about  226  ties;  that  these  cross- 
ties  were  loaded  upon  flie  38  cars,  and  were 
carried  by  the  defendant  company  to  Mil- 
stead, and  the  plaintiff  paid  the  defendant 
the  freight  charges  theretm,  at  the  rate  of 
five  dollars  per  car,  occoMIng  to  the  terms 
of  said  contract;  that,  after  suifplying  these 
38  cars,  the  defendant  failed  and  refused 
to  furnish  any  other  cars  to  the  i^ntlff  for- 
the  purpose  of  having  them  loaded  with 
cross-ties.  The  plaintiff  further  testified 
that  as  a  resnlt  of  defendant's  failure  and 
refusal  to  supply  cars,  according  to  Its  con- 
tract. It  was  necessary  for  him  to  haul 
through  the  country  a  quantity  of  ties  from 
Milstead  to  a  station  on  the  Western  Rail- 
way, and  tiiat  It  finally  become  necessary 
for  him  to  cancel  the  contract  with  the 
Western  Railway  ot  Alabama.  Other  wit- 
nesses were  Introduced  by  plaintiff,  whose- 
testimony  corroborated  the  plalntlfTs  testi- 
mony. 

During  the  examination  of  the  plaintiff  as 
8  witness,  he  was  asked  the  following  ques- 
tions: "What  did  it  cost  him  to  deliver  a 
cross-tie  at  the  loading  ptAnt  at  Tallafs(>e 
under  his  contract?"  "What  did  It  cost  him 
to  deliver  piling  and  switch-ties  at  the  load- 
ing point  at  Tallassee?'  "What  did  It  cojit 
him  to  deliver  cross-ties  at  Milstead  under 
his  contract?"  "What  did  It  cost  him  to  de- 
liver piling  and  switch-ties  at  Milstead  tm- 
der  his  contract?"  The  defendant  separate- 
ly and  severally  objected  to  each  of  these 
questions  on  the  ground  that  it  called  for 
Irrelevant  and  immaterial  evidence.  The 
court  sustained  each  of  the  obj^tions,  uid 
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to  each  of  these  rulings  the  plalntllf  several- 
ly excepted.  Upon  the  cross^xamlnatlon  of 
the  plaintiff,  he  was  asked  by  the  defendant 
the  foUowlng  qneetlons:  "Did  yon  not  state 
to  Mr.  Herring,  at  one  time,  that  the  reason 
you  did  not  carry  out  your  contract  to  fnr^ 
nish  ties  according  to  contract  with  the 
Western  Railway  was  that  you  did  not  have 
the  funds?"  The  plaintiff  objected  to  this 
question,  on  the  ground  that  It  called  for 
Irrelevant  evidence,  but  the  court  overruled 
this  objection,  and  the  plaintiff  duly  except- 
ed. Upon  the  witness  answeiing  that  he 
did  not  make  such  a  statement,  he  was  ask- 
ed, against  the  exception  of  the  plaintiff, 
"If  the  Western  Railway  of  Alabama  did 
not  agree  to  furnish  him  with  cars."  To 
this  question  he  answered,  "Xo."  Plaintiff 
was  then  asked  the  following  question: 
"Didn't  you  know  that  the  Tallassee  &  Mont- 
gomery Railroad  Company  did  not  have  but 
one  flat  car?*  The  plaintiff  objected  to 
this  question  on  the  ground  that  It  called 
for  Irrelevant  and  Immaterial  evidence,  and 
duly  excepted  to  the  court's  overruling  his 
exception.  The  witness  answered,  "It  did 
not."  During  the  further  cross-examination 
of  the  plaintiff  as  a  witness,  he  was  asked 
the  following  question:  "Was  It  not  a  fact 
that  you  had  to  turn  your  contract  with  the 
Western  Railway  over  to  Yandlver  &  Oo. 
to  pay  them  what  yon  owed  them?"  The 
plaintiff  objected  to  this  question  on  the 
ground  that  it  called  for  Irrelevant  and  Im- 
material evidence,  and  duly  excepted  to  the 
court's  overruling  his  objection.  The  wit- 
ness answered.  "It  was  not  a  fact,"  but  he 
bad  to  turn  over  the  contract  to  Vandlver 
in  order  to  get  the  Western  Railway  to  pay 
the  balance  due  him.  After  the  plaintiff 
had  introduced  all  of  his  evidence,  the  pre- 
siding Judge,  ex  mere  motn,  remarked  that 
there  was  no  conflict  In  the  evidence;  that 
the  only  question  In  the  case  was  one  of 
damages;  and  that  It  was  the  duty  of  the 
court  to  show  whether  there  was  a  contract 
shown  by  the  evidence  upon  which  the 
plaintiff  would  be  entitled  to  recover,  and 
that  he  would  hold  that  the  plaintiff  had 
not  shovni  snch  a  contract  After  this  re- 
mark, the  defendant,  without  Introducing 
further  evidence,  requested  the  court  to  give 
to  the  Jury  the  general  affirmative  charge 
In  Its  behalf.  The  court  gave  this  chai^  as 
requested,  and  to  the  giving  thereof  the 
plaintiff  duly  excepted. 

Foster  ft  Lewis,  for  appellant  Geo.  P. 
Barrison,  for  appellee. 

McCLELLAN,  O.  J.-  The  agreement  count- 
ed on  In  the  third  count  of  the  complaint  is 
supported  by  a  letter  written  by  the  secretary 
of  the  Tallassee  ft  Montgomery  Railroad 
Company,  the  defendant  to  Lutz,  defend- 
ant's traffic  manager,  and  there  Is  no  vari- 
ance between  the  agreement  as  laid  In  that 
count  and  the  agreement  supported  by  thla 


evidence,  nor  Is  there  other  evidence  la  the 
case  gotog  to  show  a  different  agreement 
That  letter  Is  as  fc^ws:  "Montgomery, 
Ala..  May  20,  1897.  Mr.  B.  B.  Lata,  T.  M.- 
Dear  Sir:  I  have  agreed  with  Mr.  Baxley 
to  make  a  rate  of  fS  per  car  for  Ues,  Tallas- 
see to  Mllatead.  Oar  to  contain  not  over 
22S  ties  each.  Mr.  Baxley  to  load  cars  and 
to  have  weekly  inspections  and  shipments. 
This  rate  does  not  apply  to  piling  unless  It 
can  be  shown  that  same  can  make  bridge 
curves  safely  without  damage  to  this  com- 
pany's property.  Please  have  rate  put  into 
effect  This  ccmtract  to  apply  to  delivery 
of  three  hundred  cars  or  over  on  or  before 
l8t  of  July.  189&  [Signed]  Yours,  truly,  W. 
H.  Mlcon.  Secretary."  All  the  oral  testi- 
mony adduced  In  the  case  on  this  point  went 
In  support  of  the  agreement  stated  In  this 
letter.  The  trial  court  was  of  opInl(Hi  that 
this  agreement  was  unilateral,  and  not  mut> 
ual;  that  It  did  not  Import  an  obligation  on 
Baxley,  the  plaintiff,  to  take,  na^  and  freight 
the  cars  which  the  defendant  thus  undertook 
to  supply  at  Tallassee  for  the  transportation 
of  railroad  ties  for  the  plaintiff  to  Mllstead, 
and  hence  that  the  agreement  on  the  part  of 
defendant  was  without  amsideratloa  and 
void;  and  upon  this  1he<M7  gave  the  affirma- 
tive charge  tor  the  defendant  We  think  this 
was  error.  The  lett^  of  MIcou  to  Lots  and 
other  evidence  In  the  case  at  least  tended  to 
show  an  agreement  by  Baxley  to  supply  tim- 
ber, and  load  300  cars  to  be  ftumlshed  him 
for  that  purpose  at  Tallassee,  for  transporta- 
tion by  defendant  thence  to  Mllstead  within 
a  gpecifled  time,  and  that  he  would  load  cars, 
have  inspection,  and  make  shipments  weekly 
during  the  period  named.  There  can,  in  our 
opinion,  be  no  sort  of  doubt  that  had  the  de- 
fendant supplied  the  cars,  and  Baxley  had 
failed  to  load  them  with  ties  tot  transporta- 
tion, and  refused  to  pay  the  chargea  stipu- 
lated for  transportation,  be  would  have  vio- 
lated his  agreement  and  been  answerable 
In  damages  to  the  railroad  company  for  such 
breach.  The  obligation  to  load  the  cars,  and 
to  have  weekly  inspections  and  Alpments, 
thus  ImiKwed  oa  Baxley,  Imparted  mutuality 
to  the  contract  and  supplied  a  valuable  con- 
sideratlon  for  the  undertaking  of  the  defend- 
ant. In  the  view  we  thns  take  of  the  caae. 
It  is  whoUy  unlike  that  of  Railway  Co.  t. 
Dane,  43  N.  Y.  240,  relied  on  for  a^lle& 
In  that  case  there  was  no  obligation  assumed 
by  the  party  having  shipments  to  be  made  to 
make  them  by  the  defendant  company,  but 
only  an  agreement  to  carry  freights  for  the 
plaintiff  at  a  specified  rate  If  the  latter 
should  elect  to  make  the  contemplated  ship- 
ments, and  It  was  properly  held  that  the  un- 
dertaking of  defendant  was  without  consid- 
eration, unilateral,  and  void. 

If  upon  another  trial  there  Bhould  be  aver- 
ment in  the  complaint  and  evidence  tending 
to  prove  tliat  at  the  time  the  contract  be- 
tween plaintiff  and  defendant  was  entered 
Into,  the  defendant  baa  notice  ttwt-the  con*. 
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tract  In  evidence  between  this  plaintiff  and 
tbe  Western  Railway  Company  was  In  ei- 
tatence,  or  linew  at  that  time  that  such  con- 
tract was  In  contemplation,  and  before  de- 
fault in  supplying  cars  had  notice  that  the 
contemplsted  contract  had  been  made  be- 
tween plaintiff  and  Hie  Western  Railway 
Company,  and  that  ft  (the  defendant)  had  no- 
tice that  the  timbers  it  agreed  to  transport 
for  plaintiff  were  to  be  delivered  to  the  West- 
ern Railway  Company  In  the  performance  of 
the  latter  company's  said  contract  with  plain- 
tiff, then,  under  this  state  of  averment  and 
evidence,  The  measure  of  plalntlfTs  damages 
would  be  the  profit  he  would  have  made  by 
carrying  out  his  contract  with  the  Western 
Railway  Company,  bad  he  not  been  prevent- 
ed from  carrying  it  out  by  defendant's  fail- 
ure to  transport  the  timbers  for  him  in  ac- 
cordance with  the  contract  sued  on;  and  to 
show  such  damages  he  should  be  allowed  to 
prove  the  difference  between  the  costs  of  get- 
ting out  and  delivering  the  timbers,  includ- 
ing five  dollars  per  car  for  transportation 
and  the  price  he  was  to  receive  from  the  said 
railway  company.  The  special  circumstances 
which  we  have  hypothesized,  taken  in  con- 
nection with  notice  to  defendant  of  them, 
talce  the  case  out  of  the  general  rule  of  dam- 
ages obtaining  In  cases  of  failure  by  common 
carriers  to  carry  and  deliver,  and  bring  It 
within  the  special  rule  formulated  above,  on 
the  theory  that  such  damages  were  within 
the  contemplation  of  the  parties.  Railroad 
Oo.  V.  Ragsdale,  46  Miss.  458;  Railway  Co.  v. 
Greathouse,  82  Tex.  104,  17  S.  W.  834;  Oen- 
tral  Trust  Co.  v.  Savannah  &  W.  R.  Co.  (a  C.) 
69  Fed.  683;  Gray  v.  Railway  Oo.,  54  Mo. 
App.  666;  Simpson  v.  Railway  Co..  1  Q.  B. 
Dlv.  274;  Jameson  v.  Railway  Co.,  50  Law 
T.  (N.  S.)  Hamilton  v.  Railroad  Co.,  96 
N.  a  808,  8  S.  B.  164;  Railway  Oo.  v.  Nevin, 
31  Kan.  880,  2  Pac,  796;  Daughtery  v.  Tele- 
graph Co.,  75  Ala.  168.  Indeed,  the  rule  of 
admeasurement  of  damages,  under  the  cir- 
cumstances stated,  is  the  same  as  upon  a  con- 
tract by  which  the  plaintiff  has  undertaken 
to  sell  and  deliver  the  property  to  the  defend- 
ant at  a  stipulated  price,  and  has  been  pre- 
vented from  performance  by  the  wrong  of 
the  defendant;  profits  plaintiff  would  have 
made  bad  he  been  permitted  to  carry  out 
the  contract  being  the  measure  in  either  case. 
Bonifay  t.  Hassell,  100  Ala.  269.  14  South. 
40;  Griffin  v.  Ogletree,  114  Ala.  343,  21  South. 
488;  Watson  v.  Elrby,  112  Ala.  436.  20  South. 
624. 

It  was  immaterial  whether  the  defendant 
had  or  owned  any  cars  at  the  date  of  or  dur- 
ing the  time  covered  by  the  contract  If  the 
Jury  Should  find  that  it  contracted  to  supply 
cars,  it  was  the  company's  duty  to  procure 
them. 

It  was  also  beyond  the  Issues  In  this  case 
whether  plaintiff  "had  to  turn  over  his  con- 
tract with  the  Western  Railway  Company  to 
Vandlver  ft  Oo.  to  pay  them  what  be  owed 
them."   Reversed  and  remanded. 


NIXON  et  al.  T.  WILLS  TALLET  MIN.  & 

,  Mro.  00. 

(Supreme  Ooort  of  Alabama.    Dec.  20,  1900.) 

APPBAL  BOND— ACTION  ON-COUPLAINTS. 

A  complaint  for  breach  of  an  appeal  bond, 
alleging  the  breach  as  nonpayment  of  "such 
costs  and  damages  as  this  plaintiff  has  sustain- 
ed by  reason  of  said  appeal,"  and,  other  than 
by  the  alleged  recitals  in  the  condition  of  the 
bond,  not  showlnr  wtiat  appeal  Is  referred  to, 
and  not  averring  uiat  plaintiff  was  a  party  to  a 
Buit  of  which  the  bond  was  an  Incident,  Is  Insnf- 
ficient ;  as  mere  inferences  which  may  he  drawn 
from  the  recitals  of  the  bond  cannot  take  the 
place  of  averments  necessair  to  show  a  cause 
of  action. 

Appeal  from  city  court  of  Gadsden. 

Action  by  the  WUls  Valley  Mining  ft  Man- 
ufacturing Company  against  W.  M.  Nixon 
and  others.  Demurrer  to  the  cmnplaliit  was 
overruled,  and  defendants  appeal  Revers- 
ed. 

In  the  complaint,  "Plaintiff  claims  of  the 
defendants  the  sum  of  (500  damages  for  the 
breach  of  the  condition  of  an  appeal  bond 
executed  by  the  defendants,  and  payable 
to  R.  A.  D.  Dunlap,  register  In  chancery, 
on  the  6th  day  of  July,  1896,  with  the  fol- 
lowing conditions."  There  then  follow  the 
conditions  as  expressed  in  said  appeal  Ixmd. 
which  recites  that  there  was  decree  of  the 
chancellor  ordering  the  register,  after  retain- 
ing certain  moneys  out  of  the  fund  paid  into 
his  hands  for  the  purpose  of  paying  costs, 
commissions,  etc.,  to  pay  the  balance  over  to 
the  Wills  Valley  Mining  ft  Mannfacturlng 
Company,  and  that  appeal  was  taken  from 
this  decree,  and  that  thereafter,  "If  the  said 
W.  M.  Nixon,  trustee,  and  the  Ettowa  Min- 
ing Company,  should  fall  In  said  appeal, 
and  shall  pay  such  Judgment  as  supreme 
court  may  render  in  the  premises,  and  all 
such  costs  and  damages  as  any  party  ag- 
grieved may  sustain  by  reason  of  wrongful 
appeal  and  siupension  of  the  execution  of 
said  decree,  then  the  appeal  bond  to  be 
void;  otherwise,  to  remain  In  full  force  and 
effect."  The  complaint,  after  setting  out 
this  condition,  then  continues  as  follows: 
"Plaintiff  avers  that  said  bond  has  been 
broken,  in  this:  that  the  defendants  did  bind 
themselves  to  pay  all  costs  and  damages 
as  any  party  aggrieved  might  sustain  by  rea- 
son of  the  wrongful  appeal  and  suspension 
of  the  execution  of  said  decree,  and  plain- 
tiff avers  that  on  the  20th  day  of  May,  1897. 
the  supreme  court  dismissed  said  appeal; 
that  defendants  have  not  paid  any  of  such 
costs  and  damages  as  this  plaintiff  has  sus- 
tained by  reason  of  said  appeal;  that  by 
reason  of  said  appeal  plaintiff  has  been 
damaged  in  the  sum  of  five  hundred  dollars; 
hence  this  snit"  To  this  complaint  the  de- 
fendant demurred  upon  the  following  among 
other  grounds:  "(3)  It  does  not  aver  such 
facts  as  show  the  plaintiff  has  suffered  any 
damage  by  reason  of  the  dlsujiii 
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appeal"  Tbe  court  OTennled  the  demmrer 
Interposed. 

Burnett  &  Oulli.  for  appellautB.  Hood  & 
Murphree  and  Bwtch  &  Martin,  for  appel- 
lee. 

SHARPE.  J.  The  aTerred  breadi  of  the 
bond  sued  on  Is  the  nonpayment  of  "such 
costs  and  damages  as  this  plaintiff  has  sus- 
tained by  reason  of  said  appeal."  Other 
than  by  the  alleged  recitals  In  the  condition 
of  the  bond,  the  complaint  does  not  show 
what  appeal  to  referred  to,  nor  does  it  con- 
tain any  averment  showing  that  the  present 
plaintiff  was  a  party  to  a  suit  of  which  the 
bond  was  an  Incident  Mere  inferences 
which  might  be  drawn  from  recitals  in  the 
bond  cannot  supply  the  lack  of  averment  as 
to  mattera  necessary  to  show  a  cause  of  ac- 
tion,—as  that  the  plaintiff  bore  such  rela- 
tion to  the  contract  as  that  It  might  in  a 
l^al  sense  be  damnlfled  by  its  breach,  or 
that  tbe  alleged  nonpayment  of  CMts  and 
attorney's  fee  would  constitute  a  breach. 
Tbe  comploli^  was  subject  to  the  third 
ground  of  demurrer.  Until  It  la  cured  of  Its 
meagemess,  tlw  dlacussloa  of  other  ques- 
tlons  would  be  premature.  Beversed  and 
remanded. 


TBSNNESSEB  COAL,  IRON  &  R.  CO.  T.  BIR- 

MINQHAM  S.  RT.  00. 
(Supreme  CDort  of  Alabama.   Dec.  20,  1900.) 

RAILROADS-RIGHT  OF  WAT-CONDEMNATION 
— PEEUHINARY  ORDBB  —APPEAL— OROANI- 
ZATION  UNDOR  SPECIAL  ACT— RESOLUTION 
or  BOARD  OF  DIRSCTORS— FILING— NBCBS- 
81TT-«-BVIDBNCa— ADMIBSIBIUTT. 

1.  Cbde  1896,  |  1717,  gtrea  either  party  80 
days  within  which  to  appeal  to  the  sapreme 
court  from  the  prelimiDary  decree  of  tbe  pro- 
bate court  on  as  application  for  an  wder  to 
condemn  land,  and  section  1720  allows  an  ap- 
peal to  the  drcnit  court  frcMn  (he  final  order  of 
the  probate  court,  on  the  report  of  the  coin- 
misifoQers  awarding  damages  in  condemnation 

Sroceedings.  Held,  that  an  appeal  from  aa  or- 
er  of  tbe  probate  court  granting  an  applica- 
tion to  condemn  land  for  a  right  of  way,  which 
was  teken  within  80  days  from  the  date  of 
BUch  orAer,  and  before  the  final  order  of  con- 
demnation on  the  report  of  the  commissioners, 
will  not  be  dlamlHed  on  the  ground  that  no 
right  of  appeal  Uea  from  a  preliminair  order 
of  the  probate  court. 

2.  Code  1896,  I  1172,  provides  that  any  cor- 
poration now  enating  or  which  may  be  here- 
after organised  for  tbe  conitruction  and  opera- 
tion of  a  railroad  shall  have  authority,  for  the 
purpose  of  extending  its  line,  to  acquire  and  op- 
erate a  road  withfn  Alabama,  and  to  eonstract 
branch  roads  from  any  point  on  its  line,  and 
section  1173  declares  that,  after  a  resolution  of 
the  board  of  directors  of  the  railway  company 
for  tiie  extenirion  of  its  line  or  for  the  baildiug 
of  a  branch  road  has  been  recorded  In  the  of- 
fice of  the  secretary  of  state,  the  corporation 
shall  have  all  the  rights  which  are  now  or  may 
hereafter  be  granted  to  railroad  corporations 
by  the  general  incorporation  law.  Held,  that  a 
railway  company  organised  nnder  a  special  act 
of  tbe  legislature,  which  did  not  confer  on  it 
the  right  to  build  extensions  or  branch  llnea, 
was  entitled  to  exercise  that  right  under  the 
provisions  of  seetiona  1172  and  117a. 


S.  Code  1800,  I  1172,  provides  tiiat  any  cor- 
poration now  enstlag  ox  which  may  be  here- 
after organised  for  constructing  a  nulroad  has 
authority,  for  the  purpose  of  extending  its 
line  or  forming  a  connection,  to  acquire,  hold, 
and  operate  a  road  within  uls  state,  or  may 
extend  its  road,  or  may  bniid  and  operate 
branch  roads  from  any  point  on  its  line;  and 
section  1173  declares  that,  after  the  adoption 
and  filing  and  recordation  In  the  office  of  the 
secretary  of  state  of  a  resolution  of  the  board 
of  directors  ot  a  railway  company  for  the  ex- 
tension of  its  line,  or  the  building  of  a  branch 
road,  tho  corporation  for  that  purpose  shall 
have  all  th(  rtgUtii,  powers,  and  Immunities 
which  are  now  or  may  hereafter  be  granted  to 
railroad  corporations  by  virtue  of  the  general 
incorporation  laws.  Held,  that  a  railroad  com- 
pa^  organized  under  the  act  of  February  17, 
1899,  anthoriztog  the  corporation  to  condemn 
land,  had  authority  to  acquire  a  right  of  way 
for  a  branch  line,  without  complying  with  the 
requirements  of  sections  1172,  1173,  since  such 
sections  aimly  only  to  oon>orations  iritldi  have 
no  power  m  condeamatlon  by  spedal  statute. 

4.  Where  a  railway  company  organised  under 
a  special  act  had  the  right  andm  Its  charter  to 
condemn  land  for  a  branch  road  without  filing 
a  resolution  of  the  board  of  directors  with  the 
secretary  of  state,  aa  required  by  Cbde  1896,  I 
1173,  evidence  that  such  resolution  had  not 
been  filed  was  not  admissible  in  a  proceeding 
by  the  CMnpany  to  condemn  land  for  a  branch 
line. 

Appeal  from  probate  court,  Jefferson  coun- 
ty; J.  P.  Stiles,  Judge. 

Action  by  tbe  Birmingham  Southern  Rail- 
way Company  against  the  Tennessee  Coal, 
Iron  &  Railroad  Company  for  the  condem- 
nation of  a  right  of  way.  Prom  a  decree  In 
favor  of  ^alntlff.  defuidant  aitpeals.  Af- 
firmed. 

This  was  an  ad  quod  damnum  proceeding 
Instituted  In  probate  court  of  Jefferson  coun- 
ty by  a  petition  filed  by  the  Birmingham 
Southern  Railway  Company  asking  for  the 
condemnatlMi  of  a  right  of  way  over  a  certain 
tract  of  land  situate  In  said  county,  and 
owned  by  tbe  Tennessee  Coal,  Iron  ft  Rail- 
road Cmnpany.  It  was  averred  In  the  peti- 
tion that  the  Birmingham  Southern  Railway 
Company  was  a  body  corporate,  chartered 
and  organized  under  an  act  of  the  general 
ass^bly  of  Alabama  approved  Feb.  17, 1890, 
and  entitled  "An  act  to  Incorporate  Birming- 
ham Southern  H.  R.  Company."  Ix>cal  Acts 
1898-09,  p.  976.  It  was  further  averred 
in  the  petition  that  "under  and  by  virtue 
of  the  charter  granted  to  the  B.  B.  R.  R.  Co. 
said  nmipany  has  the  right  to  condemn  land 
for  rights  of  way  for  the  purpose  of  carrying 
<»i  its  busincBB  as  a  railroad,  and  such  pur- 
poses as  are  incident  thereto,  and  as  ex- 
pressed in  said  act"  After  further  averring 
Qiat  the  Tennessee  Coal,  Iron  &  Railroad 
Company,  a  body  corporate,  was  tbe  owner 
of  a  certain  specifically  described  tract  of 
land  In  the  county  of  Jefferson,  It  was  then 
alleged  that  tbe  petitioner  desired  to  acquire 
by  condemnation  a  right  of  way  over  said 
lands  of  the  Tennessee  Coal,  Iron  &  Railroad 
Company  for  the  purpose  of  cooBtnictlng 
thereon  a  branch  railroad  running  from  one 
of  tiie  roads  ot  petitioner,  with  such  side 
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tmcka  and  other  Btroctures  as  may  be  nec- 
essary to  maintain  and  t^rate  said  twandi 
road,  as  antborized  by  tbe  act  of  the  legls* 
latare.  Tbe  prayer  of  tbe  petition  was  for 
an  order  of  the  condemnation  as  reanlred  by 
law.  To  this  petition  the  l^snnessee  Coal, 
Iron  &  Hallroad  Otmipany  Interposed  a  de- 
mnrrer  upon  tbe  following  groonds: 
Said  appIlcaUon  falls  to  show  that  the  appli- 
cant has  the  antbwity  to  condemn  a  right  of 
way  over  the  lands  described  therein.  (2) 
Said  application  does  not  aver  that  the  am- 
struction  Of  said  railroad  was  authoiieed  by 
a  resolution  of  the  board  of  directors  of  ap- 
plicants. (S)  Said  application  does  not  am 
that  the  construction  of  said  railroad  iras 
authorized  by  rescdutlon  of  the  board  ot  di- 
rectors of  ap^lcant  designating  tbe  point 
from  and  to  which  tbe  said  road  Is  to  be 
built  <4)  Said  application  falls  to  aver  that 
a  resolution  of  the  board  of  dlrecton  of  ai>- 
pUcant  authorising  tbe  construction  of  said 
railroad,  certified  by  tbe  president  and  secre- 
tary of  applicant  under  its  corporate  seal,  was 
flled  and  recorded  In  the  aiUce  of  the  secre- 
tary of  state  prior  to  the  filing  of  the  appli- 
cation." This  demurrw  was  OTermled.  There- 
upon the  TMmessee  Coat,  Iron  &  Railroad 
Cknnpany  filed  an  answer  In  which  (1)  It  de- 
nied the  allegations  of  the  petltlou,  and  (2) 
.  for  further  answer  averred  that  the  construc- 
tion of  railroad  described  In  the  application 
"was  not  antborized  by  resolution  of  appli- 
cant's board  of  directors,  showing  points  to 
and  from  which  the  railroad  was  to  be  built, 
nor  was  copy  of  such  resolution,  certified  to 
by  Its  president  and  secretary  under  corpo* 
rate  seal  of  applicant,  flled  and  recorded  In 
the  office  of  the  secretary  of  state  of  Ala- 
bama prior  to  the  BOn^  of  the  application  or 
thereafter,  and  that  said  railroad  Is  a  branch 
line  or  extensicm  of  appUcanl^s  main  line." 
To  tbe  spedal  plea  and  answer  2  Interposed 
by  the  T^messee  Coal.  Iron  ft  Railroad  Com- 
pany tbe  petitioner  demurred  upon  the 
gronhd  tiiat  the  right  sought  to  be  exercised 
by  the  petitioner  in  this  proceeding  Is  not 
govmied  by»  nor  does  it  arise  from,  the  gen- 
eral stfttate  requiring  the  things  to  be  done 
as  set  out  in  the  plea  or  answer,  but  that  tbe 
petitioner's  right  sought  to  be  interposed 
governed  by  and  arises  from  Its  own  charter. 
This  demurrer  was  sustained.  Upon  tbe 
hearing  of  the  cause  the  petitioner  Introduced 
in  evidence  a  vedal  act  of  the  guieral  as- 
B^bly  of  Alabama  Incorporating  the  Bir- 
mingham Southern  Kailway  Company,  ap- 
proved February  17,  1899,  and  found  in  the 
T.oca]  Acts  of  1896-9&,  p.  970.  In  section  6 
of  this  act  there  are  found  the  following  pro- 
visions: "Said  company  is  hereby  further 
authorized  and  empowered  to  survey,  locate 
and  construct,  alter,  maintain  and  operate 
additional  lines  of  railroad  with  one  or  more 
lines  of  tracks  of  rails,  or  extensions  of  the 
boss  of  railroad  hereinbefore  specified,  with 
tbe  further  right  to  survey,  locate  and  con- 
struct, alter,  maintain  and  operate  branches 


in  any  direction  fnon  any  part  or  parte  of 
said  lines  of  railroad  now  m  hereafter  to  be 
constructed,  on  or  al<mg  such  route  or  rontes 
as  may  be  deemed  best  1^  the  said  company, 
or  found  accessible,  ttom  the  sold  dt?  of  Bir- 
mingham or  other  terminus,  extending  the 
same  through  the  oounQr  of  J^erson,  and 
tbe  counties  adjacent  thereto,  or  into  any 
other  county  of  the  stete  of  Ainhptnn,  for  the 
purpose  of  developing  tiie  mineral  pr<^rty 
along  said  lines  of  ralbroad  or  branches,  and 
for  transporting  the  producte  thereof  to  the 
msAet  or  to  seaboard,  and  for  such  ottwx 
purposes  as  may  appesr  advantageous  to  said 
company;  and  oa  such  railroad  and  branches 
said  company  is  suthorlzed  to  take  and  carry, 
for  hire,  persons  and  pn^erty,  using  such 
motive  power,  or  such  c<miblnation  of  dif- 
ferent motive  powers,  as  It  may  deem  best: 
provided,  that  said  company  shall  not  be  re- 
quired to  build  any  greater  portion  of  sucb 
lines  cf  road  as  above  authorized  than  It  may, 
from  time  to  time,  find  to  Its  Interest  to  do 
so."  The  petitioner  also  introduced  evidence, 
showing  that  the  Tennessee  Coal,  Iron  £ 
Railroad  Company  is  a  corporation  doing  busi- 
ness in  the  state  of  Alabama,  and  having  its 
principal  place  of  business  In  Birmingham, 
and  that  ft  was  owner  at  a  tract  of  land 
across  which  the  right  of  way  was  asked  to 
be  estabUahed.  Tbe  constmctioa  of  the  pro- 
posed line  of  railroad  was  directed  and  au- 
thorized on  the  part  ot  the  petitioner  its 
president  and  general  manager,  and  that  the 
proiMsed  road  was  a  branch  line  or  extendon 
from  a  line  owned  by  the  petitioner  and 
already  in  operation.  The  respondent  the 
Tennessee  Coal,  Iron  &  Railroad  Oompany, 
<^eired  to  prove  that  no  restdntion  ot  tiie 
board  of  directors  ot  the  petiti<Hier  had  been 
adopted,  prior  to  the  filing  of  tbe  petition  w 
thereafter,  auttiorlzlng  the  construction  of 
the  railroad  for  which  the  right  of  way  was 
sought  to  be  cond^nned  in  tbe  petition,  snd 
designating  tbe  points  to  and  ftom  whidi  It 
was  to  be  constructed,  and  that  no  verified 
cQipy  of  sucb  resolution  hsd  been  flled  and  re- 
corded with  tiie  secretory  of  state.  Upon 
the  petltiwier  ohjectii^  to  the  introdnction  of 
this  evidence  on  tbe  ground  that  It  was  irrel- 
evant and  Immaterial,  the  respondrafs  coun- 
sel steted  that  the  tmrpose  of  such  evidence 
was  to  show  that  the  ocmstruction  of  said 
ralbroad  had  not  been  authorised  aa  required 
by  section  1173  of  the  Code  of  1896.  The 
court  sustelned  the  objection,  refusing  to  al- 
low the  evidence  Introduced,  and  to  tUs  rul- 
ing the  respondent  duly  excepted.  Upon  the 
submlRsiou  of  the  cause  the  court  rendered 
the  granting  of  tbe  ap^ieation  of  the  peti- 
tioner to  have  condemned  the  right  of  way 
described  In  the  petition,  and  ordered  ac- 
cordingly, appointing  cconmlssionars,  etc 
To  tbe  rendition  of  this  decree  respondeat 
duly  tfcepted.  This  order  grantlag  the 
prayer  of  the  petitioner  was  rendoed  on 
September  5,  1800,  the  same  day  the  Tennes- 
see Coal,  Iron  ft  Railroad  Company,  after^v- 
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Ing  secnrlty  for  costs,  obtained  an  appeal  to 
the  supreme  court  from  a  decree  of  the  pnn 
bate  court  sranting  tbe  relief  prayed  for  in 
tbe  petition.  In  tlUs  court  the  motion  was 
made  to  dismiss  the  appeal  upon  the  ground 
that  no  right  of  appeal  lies  from  the  prelim- 
inary order  of  the  probate  court  granting  the 
petition,  and  that,  in  so  far  as  section  1717  of 
the  Code  attempts  to  give  such  right  of  ap- 
peal. It  is  unconstitutional  and  void. 

Walker  Percy  and  W.  I.  Orubb,  for  appd- 
laat.  Smith  &  Weatherley,  for  appellee. 

McCLELLAN,  C  J.  The  amwal  In  this  case, 
having  been  taken  from  the  order  granting 
the  application  for  condemnation,  made  un- 
der aecUon  1717  of  the  Code  of  1896,  within 
30  days  thereafter,  and  before  the  final  or^ 
der  of  condemnation  on  the  report  of  the 
commissioners  provided  for  by  section  1720 
of  the  Code,  brings  such  preliminary  order 
properly  into  and  before  this  court,  and  the 
motion  to  dismiss  It  must  be  denied.  Bir- 
mingham Ry.  &  Blectrlc  Co.  T.  Birmingham 
Traction  Co.  (Ala.)  29  South.  187;  Southern 
By.  Oo.  T.  Birmingham.  S.  &  N.  O.  By.  Co., 
Id.  191.   The  genesis  of  section  1172  of  the 
Code  of  1893  is  this:   On  March  8,  1876,  an 
act  "to  authorize  the  Incorporation  of  rail- 
road companies  in  this  state"  was  enacted. 
It  provided  for  filing  declaration  ot  incor- 
poration  In  the  office  of  secretary  of  state, 
and  all  necessary  proceedings  thereunder  to 
the  issuance  of  a  certificate  of  incorporation 
by  the  secretary  of  state,  and  was,  and,  with 
amendments,  coutlnues  to  this  day  to  be, 
what  is  known  as  the  "general  law  tor  the 
IncorporatiMi  of  railroad  companies."  Sec- 
tion 16  of  that  act  is  as  follows:  "That  every 
railroad  company  incorporated  under  the  pnn 
visions  of  this  act  shall  have  Its  domicile  or 
(vlndpal  place  of  business  in  this  state,  but 
any  railroad  Uicdrporated  and  dunlcUed  as 
above,  may  own  and  operate  a  railroad  con- 
necting with  their  [its]  own  outside  of  this 
state;  and  all  meetings  of  directors  and  of 
stocUioId«»  of  companies.  oii;anlzed  under 
this  act,  shall  be  held  in  this  state  at  the 
place  where  Its  principal  office  may  be  es- 
tablished. Mortgagees  or  others  who  may 
be  M  become  purchasers  of  any  railroad  In 
this  state  under  any  Judicial  or  other  sale, 
may  reorganize  the  property  so  purchased 
In  the  manner  provided  In  this  act  for  the 
Inccffpwatbm  of  railroad  eompanles."  Page 
257.  This  wh(de  statute  was  carried  Into 
the  Oode  of  1876,  and  section  16,  except  Its 
last  sentence,  waa  embodied  In  section  1843 
of  that  Oode;  that  section  being  a  copy  of 
section  16  of  the  act  down  to  the  words 
"mortgagees  or  others."  etc.  This  clause  of 
sectkm  18  Is  embodied  In  section  1844  of  the 
Code  of  1876  In  the  words  of  the  act,  aloag 
with  a  proTlsion  taken  trom  the  act  ot  March 
20.  1875.  to  the  effect  that  wltiihi  60  days 
after  incorporation  by  sach  purchasers  such 
corporation  should  file  a  certificate  thereof 


in  the  office  ot  the  secretary  of  state,  and 
defining  the  word  "purchasers."  On  Decem- 
ber 12,  1882,  an  independent  act  was  passed 
"to  autluHiBe  xailroad  companies  organised 
under  the  general  incorptwatlon  laws  ot  this 
state  to  extend  their  lines  and  build  branch 
roads."  The  first  section  of  this  act  pro- 
vides: "That  any  railroad  company  which 
has  been  heretofore,  and  may  be  hereafter, 
Incorporated  and  organised  nnder  the  gen- 
eral incorporation  laws  of  this  state,  may 
extend  Its  railroad  from  any  point  named  In 
its  charter,  and  may  build  branch  roads  from 
any  point  or  points  on  Its  line.  Before  mak- 
ing snch  extension,  or  building  any  such 
branch  road,  such  railroad  company  shall, 
by  a  resolution  of  a  majority  ot  Its  board  ot 
directOTS,  to  be  entered  on  the  records  of  its 
proceedings  designate  the  point  from  which 
and  to  which  such  extension  Is  to  be  made 
or  such  branch  road  Is  to  be  built"  Section 
2  of  the  act  requires  the  certification  ot  a 
copy  of  said  resolution  to  the  secretary  of 
state,  and  Its  filing  and  recordation  In  his 
office,  and  provides  that  "thereafter  such 
company  shall  have  the  same  right  and  power 
to  make  such  extension  and  build  such 
branch  road  as  If  It  had  been  authorized  in 
its  original  charter,"  etc  Section  3  confers 
upon  such  companies,  "for  tlie  purpose  of 
making  sucb  extension  and  building  such 
branch  road,"  all  the  rlghtsi  powers,  etc., 
"which  are  now  or  may  hereafter,  by  the 
laws  of  this  state,  be  granted  to,  and  vested 
In,  railroad  companies  Incorporated  under 
the  general  Incorporation  laws  of  the  state." 
Acts  188^-83,  p.  21.  The  provisions  of  this 
act  are  combined  with  the  provisions  of  sec- 
tlons  1843-1846  of  the  Oode  of  1876  in  the 
codification  of  1886,  and  all  are  embodied  in 
sections  1687  and  1688  of  the  Oode  of  the 
latter  year,  but  1^^  the  terms  of  said  las^ 
named  codification  the  operatl<m  ot  the  pro- 
vision as  to  the  extensions  of  line  and  build- 
ing branch  roads  Is  not  expressly  confined, 
as  in  the  Cbde  ot  1876  and  the  act  ot  1882. 
to  corporations  organized  under  the  general 
Incorporation  laws  ot  the  state,  but  unless 
Umlted  by  the  connection  In  which  these 
sections  are  placed  In  the  Oode  ot  1886t  they 
there  deal  with  any  "corpwatlon  now  exist- 
ing or  which  may  hereafter  be  organized 
tor  the  building,  constructing,  and  operating 
a  raUroad."  Section  1588  of  the  Oode  ot  1886 
was,  however,  amended  by  the  act  ot  Feb- 
ruary 28.  1880.  which  act  reiterates  the  pro 
vision  ot  the  act  ot  iSSZ  that  attw  the  adop- 
tion and  filing  and  recordation  In  the  office 
ot  the  secretary  ot  state  ot  the  resolution  of 
the  directors  for  an  extension  ot  line  or  the 
building  of  a  branch  road,  the  corporation 
tor  that  purpose  "shall  have  all  the  rights, 
pow^  and  immunities  which  are  now,  or 
may  hereafter  by  the  laws  ot  this  state,  be 
granted  to  and  invested  in  railroad  corpora- 
tions under  and  by  virtue  ot  the  general  In- 
corporation laws  ot  the  state."  Acts  1888- 
89.  pp.  76.  76.  And  this  provision^  in  the 
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words  quoted,  Ii  now  embodied  in  section 
1173  of  tbe  present  Ciode.  Bat  section  1172 
of  tbe  Code  of  1896,  granting  power  and  au- 
thority to  extend  lines  and  to  build  branch 
roads,  like  Its  progenitor,  section  lSd7  of  the 
Code  of  1886,  Is  broad  enougb  In  its  terms  to 
cover  corporations  organised  under  special 
acts,  as  well  as  those  organized  under  the 
general  Incorporation  laws.  Its  language  is: 
"Any  corporation  now  existing,  or  which  may 
be  hereafter  organized  for  tbe  building,  con- 
structing and  operating  a  railroad,  has  au- 
thority, for  tbe  purpose  of  extending  Its  line, 
or  forming  a  connection,  to  Bc<iulre,  hold  and 
operate  a  railroad  without  this  state;  or  with- 
in the  state  may  extend  its  road,  or  may 
build,  construct  and  operate  branch  roads 
from  any  point  or  points  on  Its  line."  And 
we  see  no  reason  for  not  giving  full  opera- 
tion to  this  section  and  to  section  1173  ac- 
cording to  their  own  expressed  terms,  except 
In  cases  where  their  provisions  are  controlled 
or  tbeir  operation  is  excluded  by  special  en- 
actments. It  Is  true  that  these  sections  are 
embodied  In  a  chapter  of  tbe  Code  which 
contains  the  general  law  for  the  Incorpora- 
tion of  lallroad  companies;  that  this  chap- 
ter, in  the  main.  Is  drawn  from  and  intended 
to  be  a  codification  of  the  act  of  1876,  which 
dealt  only  with  corporations  organised  under 
It  In  the  oClce  of  tbe  secretary  of  state.  But 
this  chapter  now  contains  many  provisions 
that  have  no  reference  to  corporations  or- 
ganized under  that  general  law,  and  others 
which  obviously  and  necessarily  apply  to 
both  classes  of  corporatitms,— those  organ- 
ized nndar  the  general  law  and  those  char- 
tered by  special  act  It  is  also  true  that  the 
provisions  of  sections  1172  and  1173  as  to 
the  granting  of  power  to  build  branch  roads 
are  talien  from  the  act  of  18S2  through  inter- 
vening codifications,  and  that  by  the  express 
terms  of  that  original  act,  as  also  by  its 
terms  as  flrst  codlfic-d,  its  operation  was  ex- 
pressly limited  to  corpoiatlons  organized  un- 
der tbe  general  incorporation  laws  of  the 
state;  but  it  was.  of  course,  competent  for 
the  legislature  In  the  framing  and  adoption 
of  a  new  Code  to  eliminate  that  limitation. 
And  that  It  Is  entirely  omitted  from  the  last 
codification  implies,  of  course,  a  legislative 
purpose  that  there  should  be  tbe  change  in 
the  law  which  tbe  omission  imported;  and 
there  Is  as  much  reason  for  giving  all  tbe 
terms  of  both  sections  operation  In  respect 
of  a  railroad  corporation  chartered  by  special 
act,  which  does  not  confer  power  to  extend 
the  main  line  or  to  build  branch  roads,  as  to 
accord  it  effect  as  to  a  corporation  organized 
under  the  general  incorporation  laws  of  tiie 
state.  Even  the  last  clause  of  section  1173 
may  well  have  a  field  of  operation  In  respect 
of  a  specially  chartered  corporation  not  hav- 
ing power  to  bnlld  extensions  or  branch 
roads,  since  the  rights,  powers,  and  im- 
munities necessary  to  extending  the  line  or 
to  building  branch  roads  could  not  be  de- 
rived from  the  special  act,  which  conferred 


no  power  to  extend  the  line  or  to  build 
branch  roads,  and  hence  could  not  be  looked 
to  for  such  powers,  rights,  and  Immunities 
when  the  specially  chartered  company  had 
acquired  under  this  statute  the  naked  right 
to  extend  Its  line  or  to  build  a  branch  road. 
At  least,  it  may  be  said  that  there  Is  the 
same  necessity  for  the  operation  of  the  last 
clause  of  said  section  in  respect  of  a  corpora- 
tion whose  special  charter  did  not  confer  the 
power  of  extension,  and  which  bad  acquired 
that  power  under  these  sections,  as  in  re- 
spect of  a  corporation  organized  under  the 
general  law,  which  had  acquired  authority  to 
build  extensions  and  branch  roads  under 
said  sections.  So  that  oor  opinion  Is  that, 
where  a  railroad  company  has  been  charter- 
ed by  a  special  act  the  legislature,  and  that 
act  does  not  confer  power  to  extend  Its  lines 
beyond  termini  named  In  it,  or  to  build 
branch  roads.  It  may  acquire  such  power  un- 
der and  in  accordance  with  tbe  provisions  of 
said  sections  1172  and  1173  of  the  Code,  and 
must  acquire  It  In  that  way,  or  by  legislative 
emendation  of  its  original  charter. 

But  it  seems  entirely  clear  to  us  that,  as 
the  general  assembly  may,  by  special  act, 
charter  a  railroad  corporatlcm,  and  confer 
upon  it  In  express  terms  every  power,  right, 
and  Immunity  that  such  corporatl<m  may 
have,  hold,  or  enjoy  under  the  constltntion. 
it,  of  course,  may  authorize  such  corporation 
to  build  branch  roads,  and  confer  upon  It 
every  power  and  right  incident  and  necessary 
to  the  exercise  of  the  authority  to  boild 
such  roads;  and  tbla  It  may  do  directly,  ab- 
solutely, and  unconditionally,  leaving  no  ne- 
cessity, occasion,  or  room  for  invoking  the 
provisions  of  section  1173  to  that  end.  or  for 
complying  In  any  way  with  those  provisions 
to  accomplish  It.  And  that  Is  precisely  what 
the  legislature  has  done  In  respect  of  the  Bh-- 
mingham  Southern  Railway  Company,  the 
applicant  for  condemnaticm'below  and  appel- 
lee here,  by  the  special  act  of  February  17, 
1809,  Introduced  in  evidence  on  the  trial  be- 
low. That  act  autliorizea  the  corporation  to 
build  the  branch  road  the  right  of  way  for 
which  over  respondent's  lands  is  sought  to 
be  condemned  In  tbla  proceeding,  and  It  con- 
fers all  the  Incidental  rights,  powers,  and 
Immunities  necessary  to  the  exercise  of  the 
power  to  build  said  road;  and  it  thereby  takes 
the  case  wholly  out  of  the  operation  of  sec- 
tions 1172  and  1173  of  the  Code.  This  inter- 
pretation Is  strengthened  by  the  terms  of  the 
act  of  December  12,  1882,  which,  as  we  have 
seen,  Is  the  original  source  of  the  sections  of 
the  present  Code  bearing  on  this  matter.  It 
is  there  provided  that,  after  the  provisions 
of  the  act  have  been  compiled  with,  the 
"company  shall  have  the  same  right  and 
power  to  make  such  extension  and  build 
such  branch  road  as  if  it  had  been  author- 
ized in  its  original  charter"  (the  italics  are 
ours),  thus  demonstrating  that  the  statute 
was  only  intended  to  supply  power  where 
there  was  an  absence  of  It  In  the  original 
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subscribe  irere  false,  the  contention  Cbat  he 
thereby  waived  the  fraud  la  without  merit. 

Appeal  from  drcntt  court,  MadlBon  county; 
H.  C.  Speake,  Judge. 

Action  by  the  Alabama  Foundry  &  Ma- 
chine Works  against  TreTauion  B.  Dallas. 
From  a  Judgment  In  favor  ot  defendant, 
plaintiff  appeals.  Affirmed. 

This  was  an  action  mi  a  promissory  note 
which  was  given  by  the  defendant  to  the 
plaintiff  in  payment  ot  bis  subscription  to  the 
•capital  stock  of  the  plaintiff.  The  defend- 
ant pleaded  the  gmeral  Issue  and  sereral 
special  pleas.  To  all  of  the  special  pleas,  ex- 
cept pleas  nnmboed  8, 10,  and  11,  demiirren 
were  sssUlned.  The  canse  was  tried  npoo 
Issue  joined  upon  these  pleas.  The  facts  ot 
the  case  neeessary  to  an  understanding  ot 
the  dedslOD  on  the  resent  appeal  are  soffl* 
dently  stated  In  the  opinion.  The  canse  was 
tried  by  the  coort  vlUiont  the  Interrentlon 
of  a  jury,  and  npon  the  hearing  of  all  the 
eridence  the  coort  rendered  Jadgment  In  fa- 
vor of  the  defendant  The  plaintiff  made  a 
motlcm  toe  a  new  trial,  whlcb  motion  was 
overruled. 

B.  W.  Walker,  for  appellant  Homes, 
Sheffey  A  Speake,  for  appellee. 


charter;  and  that  the  power  intended  to  be 
supplied  by  the  statute  was  only  the  same  as 
a  company  with  such  authorization  in  Its 
charter  would  have  without  a  resort  to  the 
statute.  Acts  1882-83,  pp.  21,  22.  The  case 
of  ArriQffton  v.  Railroad  Co..  96  Ala.  434,  11 
South.  7,  had  to  do  with  the  right  of  a  cor- 
poration organized  under  the  general  law  to 
Inilld  a  branch  or  spur  track.  The  general 
law  did  not  authorize  the  building  of  such 
track.  The  corporation  had  do  special  statu- 
tory power.  Of  course.  It  could  acquire  this 
power  only  under  and  In  compliance  with 
sectloiia  U72  and  1178  of  the  Code,  and  that 
was  all  that  was  held  In  that  case.  It  was 
not  there  held  or  Intimated,  nor  Intended  to 
be,  that  a  corporation  having  special  statu- 
tory power  to  do  this  thing  yet  could  not  do 
it  until  It  acquired  the  same  power  In  the 
manner  pointed  out  in  the  Code.  The  case 
la  not  authority  here.  It  arose  under  the 
Code.   This  one  does  not 

The  further  positfon  taken  for  appellant, 
that  leaving  the  statute  out  of  view,  the  re- 
spondent had  the  right  to  show  on  the  trial 
below  that  the  directors  of  the  Birmingham 
Southern  Railway  Company  had  not  resolved 
to  build  this  branch  road,  and  that,  of  conse- 
quence, the  company  was  without  auth«ity 
to  build  it  and  without  right  to  condemn 
a  right  of  way  over  respondent's  laud,  is  un- 
tenable. That  Is  a  matter  of  Importance  to 
the  members  (stockholders)  of  the  corpora- 
tion, bnt  (tf  no  legitimate  concern  to  strangera. 
The  rulings  ot  the  probate  court  were  in  ac- 
cordance with  the  foregoing  views  of  the 
law,  aifd  its  Judgment  must  be  affirmed. 


AVJUAMA  FOUNDRY  ft  MAOHINB 
WORKS  T.  DAIiliAB. 
(Supreme  Court  of  Alabama.    Dec.  18,  IMO.) 

CORPORATIONS  —  STOCK  —  SUB8CRIPTI0NB  — 
FRAUDULENT  RBFRE  SENT  ATI  ONS—  NOTB&- 
ACTION  —  DBFBNSES  —  SUFPIGIBNCT  OF  KVI- 
DBNCB-WAIVORr-DBNIAL.  OF  UABILFTT. 

1.  PlaiatUTs  preaident  repr«s^t«d  to  defoid- 
ant  that  several  persons  were  stockholders  in 
the  plaintifl  compaoT,  and  that  he  had  purchas- 
ed a  foundry  for  $35,000.  and  that  it  was  tam- 
ed into  the  company  at  that  price.  He  also  ez- 
hiUted  the  snbspription  list  to  defendant,  which 
showed  several  persons  as  subscribers  for  the 
stock,  and  recited  that  the  subacriptions  were 
payable  in  money,  with  the  privilege  of  dis- 
charging them  In  certain  described  property,  to 
be  conveyed  to  plaintiff  in  consideration  of  $85,- 
000.  The  property  was  in  fact  owned  by  the 
president  and  not  by  the  stockboldfra,  and  he 
paid  only  $12,000  for  it  The  stockholders  had 
paid  noning  for  their  stock,  and  it  was  agreed 
that  th^  should  pay  nothing  therefor.  De- 
fendant replug  on  the  president's  repreienta>> 
tioDS,  and  not  aware  that  they  were  untrue, 
subscribed  for  stock,  giving  his  note  in  pay- 
ment ffeZd,  in  an  actifm  on  the  note,  that  the 
evidence  was  sufficient  to  sustain  defiendanf  s 
plea  of  trandnlent  representation  by  plaintiff's 
agent 

2.  Where,  tn  an  action  on  a  note  iriven  for  a 
stock  sabscriptlon,  there  was  no  evidence  that 
at  the  time  defendant  denied  his  liability  on 
anolher  ground  before  suit  brought,  he  knew 
thai  plaintiff's  representationa  indncing  him  to 


TYSON,  J.  This  suit  is  brought  upon  a 
prcHulssory  note  given  for  subscription  for 
stock  In  the  plaintiff  corporation.  The  cause 
was  tried  by  the  court  without  the  Interven- 
tion of  a  jury,  upon  the  Issues  presented  by 
Ideas  numbered  8,  10,  and  11.  There  are 
tmly  two  matters  presented  to  us  for  con- 
sideration and  decision.  The  first  of  these  is 
whether  the  evidence  tended  to  support  the 
averment  of  either  of  the  pleas.  The  eighth 
plea  alleges  that:  "At  the  time  of  the  ex- 
ecution of  the  note  sued  on,  J.  B.  Harrison, 
who  was  acting  for  plaintiff,  and  authorized 
to  bind  it  In  the  premises,  in  order  to  Induce 
defendant  to  subscribe  for  stock  In  the  plain- 
tifl corporation  and  to  execute  the  note  sued 
on,  represented  to  defendant  that  he,  togeth- 
er with  J.  R.  Stevens,  O.  B.  Patton,  W.  I. 
Wellman,  and  several  others,  had  purchased 
for  the  plaintiff  a  foundry  and  machine  shop 
at  Decatur,  Alabama,  paying  $36,000  there- 
for. Defendant  alleges  that  said  statements 
and  representations  of  said  Harrison,  as 
plaintiff's  agent,  were  untrue,  and  said  foun- 
dry and  machine  shop  at  Decatur  did  not  cost 
said  Harrison  and  associates  $35,000.  or  near- 
ly that  amount  Defendant  was  not  aware 
that  said  representations  and  statements  of 
said  Harrison  were  untrue  at  the  time  of  the 
execution  of  said  note,  bnt  relied  thereon, 
and  by  reason  thereof  was  Induced  to  sub- 
scribe for  stock  in  plaintiff  corporation  and 
execute  the  note  in  stilt  And  defendant 
pleads  said  fraudulent  representations  of 
plaintlfTs  agent  in  bar  of  this  suit"  The 
evidence  Is  without  dispute  that  Harrison 
was  the  president  and  general  manager  of 
the  plaintiff  corporation  at  the  date  of  the 
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execution  of  the  note  Bned  on,  and,  as  agent 
ot  tbe  plalntUC,  conducted  the  negotiations  for 
tbe  sale  of  the  stock  to  the  defendant  which 
resulted  in  the  giving  of  the  note,  which  note 
was  dellTeted  to  him  for  the  plalntifl.  Hal- 
867  testified:  That  in  the  latter  part  of  De* 
cember,  1887,  he  went  to  NaahTllle,  Tenn.. 
with  HarriscHi,  and  at  his  request  introduced 
him  to  the  defendant  That  Harrison  pro- 
posed to  sell  the  defendant  this  stock,  and 
made  the  statement  that  SteTons,  Patton. 
Wellman,  Nolen,  and  Greenleaf  were  stock- 
holders In  the  plaintiff  c(nnpany,  and  that  it 
had  what  Is  known  as  tiie  "Ivens  ft  Bon  Ma- 
chine Shops,"  at  Decatur,  and  that  they  had 
&  hay  press,  with  tiie  sole  right  to  manu- 
facture It,  which  he  was  selling;  that  tbe 
property  cost  the  company  $36,000,  or  "was 
put  Into  the  ccanpany  at  935,000."  The  de- 
fendant testified:  That  Harrison  i^resent- 
ed  that  he  was  manager  of  a  foundry  shop 
at  Decatur  that  he  had  purchased  at  a  very 
low  price;  that  It  cost  $86,000;  that  he  had 
bought  it  for  $86,000,  and  paid  for  It;  that 
he  had  sold  stock  to  several  gentlemen,— Ste- 
vens, Wellman,  Patton.  and  several  others. 
That  he  (witness)  presumed,  as  a  matter  of 
course,  that  the  stock  he  had  sold  had  gone 
to  pay  for  the  shop,  and  In  fact  Harrison  told 
hhn  as  much.  He  further  testified  that  Har- 
rison made  the  8tatem«it  to  him  that  the 
company  owned  the  foundry  and  machine 
shops  and  some  land  and  buildings  at  De- 
catur, that  had  cost  $85,000.  Harrison,  in 
his  testimony,  admits  that  he  said  to  the  de- 
fendant: "We  liad  capitalized  the  company 
at  $60,000.  $85,000  of  the  stock  was  to  go 
towards  paying  tor  the  plant"  Harrison  al* 
•o  admits  showing  to  the  defendant  the  in- 
cmrporatlon  papers  of  the  plaintiff  company 
for  the  purpose  of  inducing  him  to  make  tbe 
anbscriptiott.  One  of  the  papers,  oitltled 
*^ubscriptIon  to  the  Capital  Stock  of  the 
Alabama  Foundry  &.  Machine  Works,"  ex- 
hibited to  the  defendant  by  Harrison,  showed 
the  names  ct  Stevens.  Patton,  Wellman,  and 
several  others,  as  subscribers  to  the  stock.  In 
connection  with  the  recital  that  "said  sub- 
scriptions are  payable  In  money,  with  the 
privilege  of  discharging  the  same  in  tbe  prop- 
erty hereinafter  described,  which  [ffoperty  Is 
to  be  conveyed  to  tbe  Alabama  Foundry  and 

Machine  Worlu  on  or  before  the   day 

of   ,  1887.   The  consideration  for  said 

property  herein  t)elow  described  is  thirty- 
five  thousand  dollars  ($36,000)."  In  this 
same  paper  is  a  description  of  the  property 
proposed  to  be  ctaiveyed  by  the  stockholders 
to  tbe  plaintiff  corporation  In  payment  of 
their  sulmcrlptlons.  The  exhibition  of  this 
paper  by  HarriEion  was  the  equivalent  of  a 
representation  by  him  of  every  fact  contain- 
ed in  it  as  true.  The  reasonable  Inference  to 
be  drawn  from  the  recitals  In  this  paper  Is 
that  Harrison  and  his  associate  stockholders 
were  the  owners  of  this  property,  which  cost 
them  $35,000,  and  that  they  were  to  convey 
It  to  the  company  at  that  price.  Indeed,  is 


the  absence  of  ezplanatlont  It  is  the  only  rea- 
sonable inference  to  be  drawn.  The  defend- 
ant had  the  right  to  assume  every  tact  dis- 
closed In  the  pap^  to  be  true.  It  was  shown 
him  for  the  puri>ose  of  Infiuencliv  him  to 
make  the  aubscrlptlon.  It  was  of  the  es- 
sence of  good  faith  that  Harrison  should 
have  told  him  that  the  proper^  was  oat  own- 
ed by  tiie  stockholders,  but  owned  by  hSm, 
and  that  he  had  purchased  It  fw  $12,000, 
paying  $1,000  in  cash,  and  ezecnting  his  11 
promissory  notes,  payable  semiannually,  with 
interest  at  6  per  cent  per  annum,  secured 
by  a  mortgage  on  the  property.  It  was  also 
Important;  to  prevent  deceptton,  that  Harri- 
son should  have  made  known  to  the  defend- 
ant that  these  stockholders  had  paid  nothing 
toe  their  stock,  and  that  it  was  agreed  they 
were  not  to  pay  anything  on  account  of  their 
subscription.  It  Is  not  disputed  that  tbe  de- 
fendant was  not  aware  that  the  rei^esenta- 
tlons  and  statements  of  Harrison  were  un- 
true at  tba  time  of  tbe  execution  of  Uie  note, 
and  that  he  relied  upon  them,  and  was  in- 
duced by  them  to  subscribe  for  tbe  stock  and 
execute  the  note  sued  on.  We  are  <tf  the 
oi>inlon  that  the  evidence  fully  instalns  the 
averments  of  the  eighth  plea.  It  is  unneces- 
sary to  cottsidw  the  other  pleas,  rince  tbe 
defendant  was  ^titled  to  a  Jud^ent  upon 
that  one. 

There  Is  no  molt  In  tbe  cmtentlon  that 
defendant  had  waived  the  fraud  by  denying 
his  llaUIity.  before  suit  brought  upon  anoth- 
er and  entirely  different  ground.  There  was 
no  pleading  in  tbe  case  t^derlng  such  an  is- 
sue. But  whether  this  was  necessary  we  do 
not  decld&  It  is  sufficient  to  say  that  it  was 
not  shown  by  the  evidence  that  at  the  time 
defendant  made  the  denial  relied  upon  as  a 
waiver,  he  knew  of  the  fraud  ttiat  had  been 
perpetrated  upon  him. 

The  other  matter  presented  la  tb.e  refusal 
of  the  court  to  grant  a  new  trial.  In  this 
there  was  no  error.  The  great  weight  of 
the  evidence  was  on  the  side  of  the  defi- 
ant and  fully  sui^orts  tike  judgmoit  ra- 
dered.  Affirmed. 


BURNS  V.  MOBAONE  et  al. 

(Supmne  Court  of  Alabama.    Dec  20,  1901.) 

JUDQB  OF  COUNTY  COURT-^AILURB  TO  COL- 
LECT SHBRIFF-S  FKBS-LIABIUTY-PLBADINO 
—  GBNBRAI*  AVBHMBNT  OF  DUTY  —  COUNT 
CONTAININQ  VALID  AND  INVALID  CAUSBS- 
DBHURRBR. 

1.  In  an  action  against  an  officer  for  tallnre 
to  perform  duties  impoBed  by  statute,  a  general 
averment  of  the  officer's  doty  to  perform  the 
serrice  is  eafficlent,  tbe  court  taluog  judicial 
notice  of  the  stetute  Imposisg  the  duty,  and 
hence  the  issue  that  the  alle^  duty  is  not  im- 
posed by  inch  statute  is  properly  raised  by 
demurrer. 

2.  Or.  Code,  S  4578,  after  prescribing  the 
fees  incident  to  criminal  prosecutions  in  couot^ 
courts,  orovides  that  the  fees  shall  be  taxed 
either  against  the  defendant  or  j^roseoitor,  and, 
if  not  paid,  an  execution  may  issue,  and  that 
the  fees  taxed  for  all  othw .  Bervices,  wcept 
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those  rendered  by  tbe  county  court  or  Judgre, 
shall  belong  to  toe  officer  renderiog  tbe  aerv 
ices.  Held,  tbat  the  jude:e  of  tbe  county  court 
is  under  no  ofiicial  duty  to  collect  coata  In  crim- 
inal cases  which  co  as  feee  to  the  sheriff  for 
hie  8€rvi<^B,  and  hence  a  demurrer  to  a  com- 
plaint alleging  such  duty  of  the  county  Judge 
waa  properly  Bustaioed. 

3.  Under  Cr.  Code,  9  5247,  requiring  the  Judge 
of  the  counl7  court  In  criminal  cases,  where 
tbe  defendant  is  bound  over  to  answer  to  an  in- 
dictment, to  return  to  tiie  foreman  of  tbe 
grand  jury  the  affidavit  and  warrant  of  ari-est, 
with  a  transcript  of  the  docket,  and  a  list  of 
the  state's  witnesses,  and  all  undertakings  of 
bail  by  parties  or  witnesses  in  the  case,  the 
judge  of  the  county  court  is  not  required  to 
Bcnd  up  to  the  dty  or  circuit  court  a  state- 
ment of  the  costB  due  the  sheriff  In  such  cases, 
and  hence  an  action  will  not  lie  against  tbe 
sureties  on  the  judge's  bond  for  a  failure  of  tbe 
judge  to  so  certify  the  sheriff's  fees. 

4.  On  a  criminal  prosecution  in  tbe  county 
court,  where  the  defendant  demands  a  Jury 
trial,  the  judge  of  the  county  court  is  required 
only  to  return  the  defendant  s  appearance  bond 
to  tbe  court  before  which  the  defendant  is  re- 
quired to  appear,  and  hence  an  action  will  not 
lie  against  the  aureties  on  the  judge's  bond  for 
a  failure  of  tbe  Judge  to  certify  to  inch  court 
tbp  RheriiTa  fees. 

5.  Where  three  breaches  of  duty  were  alleged 
In  one  count  of  the  complaint,  in  an  action  on 
an  oincial  bond,  only  one  of  which  constituted 
a  cnn<<e  of  action,  a  demurrer  to  the  count  was 
properly  snatalned. 

Appeal  from  city  court  ot  Oadadoi;  John 
H.  Dlsque,  Judge. 

Action  by  A.  W.  Bums  against  James  M, 
Moragne  and  others.  From  a  Judgment  In 
favor  of  tbe  defendants,  the  plaintiff  ap- 
peals. Affirmed. 

This  was  an  action  brought  hy  the  appel- 
lant, A.  W.  Bums,  against  James  H.  Ho- 
ramie  and  the  sureties  on  Jils  official  bond, 
as  judge  of  probate  and  ex  offlclo  Judge  of 
the  connly  court  of  Etowah  county.  The 
complaint  contained  three  connts.  The  de- 
murrers to  the  second  count  were  overruled, 
and  It  Is  therafore  unnecessary  to  set  forth 
thlM  count.  In  the  first  connt  of  thecomplalnt, 
as  amended,  there  wera  set  forth,  in  extenso, 
tbe  bond  executed  by  James  M,  Moragne 
and  his  sureties,  conditioned  for  the  faithful 
discbarge  of  duty  bj  James  M.  Morsgne,  as 
judge  of  iwobate  and  ex  offlclo  judge  of  the 
county  court  In  and  for  Etowah  county,  dur- 
ing the  time  he  contlnned  therein  or  dis- 
charged any  of  tbe  duties  of  said  offices. 
The  breach  complained  of,  as  set  forth  In 
tills  connt,  was  that  said  James  M.  Moragne, 
while  judge  of  probate,  and  In  the  discharge 
of  tbe  duties  of  the  judge  of  the  conntr 
court,  failed  to  collect  flues  and  costs  Im- 
posed by  him  as  such  upon  parties  tried  and 
conTlcted  by  him  as  such  judge,  and  to  pay 
OTcr  to  the  plaintiff,  who  was,  from  August, 
1892,  to  August,  1886,  sheriff  of  said  county, 
tbe  fees  and  costs  due  the  said  plaintiff  for 
services  rendered  by  him  as  such  sheriff  In 
and  about  the  arrest  of  such  parties.  In 
the  third  count  of  the  complaint  as  amended, 
the  breach  complained  of  was  that  the  said 
Jairips  M.  Morsgne  failed  to  send  up  to  the 
dty  court  ot  Gadsden  a  statement  of  the 


coats  due  the  plaintiff  from  the  sheriff  of 
Etowah  county  as  aforesaid,  where  parties 
were  arrested  and  brought  before  said  Mo- 
ragne as  such  judge,  and  where  the  parties 
either  demanded  a  trial  by  Jury,  or  were 
bound  over  to  answer  an  Indictment  found 
by  a  court  having  Jurisdiction  thereof,  and 
In  cases  where  the  parties  were  tried  and 
convicted  by  the  said  Moragne  as  such  judge 
of  said  county  court,  and  appeals  from  such 
convictions  to  the  circuit  court  or  city  court 
of  said  county.  To  tbe  first  and  third  counts 
of  the  complaint  the  defendants  demurred, 
among  others,  upon  the  following  grounds: 
"(1)  It  states  no  facts  or  circumstances- 
showing  that  It  was  the  duty  of  defendant 
J.  M.  Morange  to  collect  the  costs  and  flues 
therein  stated,  and  all  that  It  stated  therein 
Is  tbe  mere  conclusion  of  the  pleader.  (2> 
It  does  not  show  tbe  breach  of  said  bond- 
In  any  particular.  (8)  It  does  not  show 
that  defendant  J.  M.  Moragne  has  not  faith- 
fully discharged  his  duty  as  such  county- 
judge.  (4)  It  shows  no  cause  of  action: 
against  defendaota  or  either  of  them.  (5)< 
It  Btates  DO  facts  showing  that  It  was  duty 
of  defendant  J.  M.  Moragne  to  send  up  to- 
the  city  court  of  Gadsden,  Ala.,  a  statement 
of  the  cost  due  plaintiff,  and  what  Is  stated 
In  regard  thereto  Is  conclusion  of  the  plead- 
er. (8)  It  does  not  allege  that  defendant 
Moragne  was  acting  under  said  bond  at  and 
before  the  time  of  the  alleged  defaults  of 
said  Moragne,  as  set  fbrth  In  each  of  said 
counts.  (7)  It  does  not  allege  that  said 
fees  were  taxed  against  the  defendants.  (8i 
Defendants  demur  to  that  part  of  complaint 
claiming  fees  for  committing  prisoners  to 
jail,  and  releasing  therefrom  and  taking 
bonds  retnmaUle  to  the  dty  court,  because 
there  Is  no  law  allowing  plaintiff  such  fees. 
(8)  It  states  no  facts  showing  that  It  was 
the  duty  of  defendant  Moragne  to  send  up 
to  the  city  court  of  Gadsden  a  statement  of 
the  costs  due  to  plaintiff.  (10)  It  does  not 
allege  that  a  true  bill  was  found  against 
those  who  appealed  to  a  grand  Jury,  and 
that  they  were  prosecuted  to  conviction,  and 
the  cost  was  presently  paid  or  secured.  '(11) 
It  doea  not  allege  that  those  who  appealed 
to  a  grand  jnry  were  convicted,  and  the 
coat  paid  or  secured.  (12)  It  does  not  show 
who  and  how  many  were  bound  over  to  an- 
swer an  Indictment,  and  who  and  how  many 
claimed  a  Jury  trial,  and  who  and  how  many 
appealed  from  judgment  of  conviction,  and 
who  and  how  many  of  each  of  the  above 
were  convicted,  and  the  coats  paid  or  se- 
cured. (13)  It  does  not  show  that  the  al- 
leged failures  of  defendant  Moragne  were 
the  cause  of  plaintiff  not  getting  his  costs. 
(14)  It  does  not  allege  that  the  coats  were 
not  taxed  against  the  prosecutor  In  said  cas- 
es. (IS)  To  so  much  of  each  count  as  claims 
costs  In  cases  of  conviction  before  defend- 
aflt  Moragne  as  such  county  judge,  and  ap- 
peal therefrom,  on  the  ground  that  It  does 
not  allege  the  said  defendant  failed  tognckB 
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out  a  cop7  of  all  proceedings  had  In  bla 
court,  except  the  subpoenas  for  witnesses 
and  the  appeal  bond,  and  certify  the  same 
as  correct,  and  hand  same  to  the  clerk  of  the 
circuit  or  city  court."  Cr.  Code,  S  4623.  Up- 
on the  Butimlsslon  of  the  cause  upon  these 
demurrers,  the  court  rendered  Judgment  sus- 
taining the  demurrers  to  the  first  and  third 
counts.  From  this  judgment  the  plaintiff 
appeals,  and  assigns  as  error  the  sustalniag 
of  the  demurrers  to  the  first  and  third  counts 
of  the  complaint 

Burnett  &  Colli  and  Dortch  &  MaTtin* 
for  appellant  Aiken  &  Martin.  Cor  appel* 
lees. 

McOLELLAN,  C.  J.  The  averment  in  the 
first  count  of  the  complaint,  that  it  was  the 
duty  of  Moragne,  as  ex  officio  Judge  of  the 
county  court  to  collect  (not  that  It  was  his 
duty  to  issue  execution  for)  the  sheriff's  fees 
In  criminal  cases  tried  in  said  court,  Is  in 
a  sense  a  pro  forma  averment  proper,  even 
necessary,  to  be  made,  and  sufficient  as 
matter  of  pleading,  where  the  duty  in  fact 
exists,  when  made  in  the  general  way  it  is 
made  in  this  complaint;  but  as  such  duty,  if 
It  exists  at  all,  must  be  Imposed  by,  or  arise 
from,  express  statutory  law,  of  which  courts 
take  Judicial  cognizance,  the  complaint  Is 
to  be  treated  and  considered  as  If  it  set  out 
the  statutory  provision  relied  on  and  affirm- 
ed as  the  pleader's  construction  of  the  stat- 
ute and  conclusion  of  law  that  the  duty 
counted  upon  Is  imposed  by  the  law.  So 
that  when  it  is  conceived  by  the  defend- 
ant that  the  statute  does  not  Impose  the 
duty,  the  Issue  of  law  Is  properly  raised  by 
demurrer,  which  puts  the  court  to  an  inter* 
pretation  or  construction  of  the  statute. 
Looking,  then,  to  the  statutes  obtaining  in 
the  premises,  we  are  brought  to  a  concur- 
rence with  the  city  court  In  its  conclusion 
that  the  Judge  of  the  cotmty  court  Is  under 
no  official  duty  to  collect  costs  in  criminal 
cases  which  go  as  fees  for  his  services  In 
such  cases  to  the  sheriff.  The  statute  upon 
which  the  question  arises,  after  prescribing 
the  fees  Incident  to  prosecutions  before  the 
county  court  proceeds  thus:  "The  fees  above 
specified  shall  be  taxed  against  the  defend- 
ant on  conviction,  or  against  the  prosecu- 
tor under  the  provisions  ol  section  4619, 
and,  if  not  presently  paid,  may  be  collected 
by  execution;  but  no  fee  shall  be  taxed  for 
services  not  rendered.  The  fees  taxed  for 
services  performed  by  the  county  court,  or 
by  the  Judge  of  said  court  belong  to  the 
county,  and  when  collected  shall  be  paid  in- 
to the  county  treasury;  and  the  fees  taxed 
for  all  other  services  shall  be  paid  to  the 
officers  by  whom  the  services  are  perform- 
ed." Cr.  Code,  S  45TS.  As  we  read  this 
section,  the  only  duties  It  Imposes  upon  the 
Judge  of  the  county  court  are  to  tax  the  fees 
earned  by  the  sheriff  along  with  the  other 
costs,  and  to  issue  execution  for  their  col- 
lection. If  they  are  not  presently  paid.  He 


would  be  the  proper  recipient  of  costs  pres- 
ently paid,  without  execution  probably,  but 
he  baa  no  duty  or  power  in  respect  of  en- 
forcing present  payment;  and.  when  such 
payment  Is  not  voluntarily  made,  the  execu- 
tion he  iB  authorized  to  issue  goes,  of  eouive. 
Into  the  hands  of  the  sheriff,  and  the  daty 
of  collection  Is  solely  upon  that  officer,  and 
In  no  sense  upon  the  Judge. 

The  third  count  bases  a  right  of  recovery 
against  the  Judge  of  the  county  court  and 
the  sureties  on  his  official  bond  upon  bis  al- 
leged failure  to  send  up  to  the  tircnlt  or  city 
court  a  statement  of  the  costs  due  the  sher- 
iff In  cases  brought  before  the  county  court 
where  the  defendant  is  bound  over  to  an- 
swer an  indictment  or  demands  a  Jury  trial, 
w  f^ipeals  from  a  Judgment  of  conviction. 
In  the  first  class  ot  cases,— where  the  de- 
fendant Is  bound  over  to  answer  an  Indict- 
ment—the  Judge  of  the  county  court  In  his 
capacity  as  a  committing  magistrate,  la  only 
required  "to  return  to  the  solicitor  or  the 
foreman  of  the  grand  Jury  •  •  •  the  af- 
fidavit and  warrant  of  arrest  with  a  tran- 
script ot  the  docket  and  a  list  of  the  state's 
witnesses,  and  all  undertakings  of  bail  by 
parties  or  vritnesses  In  the  case."  Cr.  Code, 
9  6247.  The  docket  of  a  court,  unless  ex- 
pressly required  by  statute,  does  not  set  forth 
the  costs  in  cases  npon  It  There  Is  no  stat- 
ute requiring  the  docket  of  the  county  court 
to  embrace  a  statement  of  costs.  The  other 
papers  required  by  this  section  to  be  returned 
by  tiie  county  Judge  obviously  have  nothing 
to  do  with  the  bill  of  costs  incurred  before 
him.  And  hence  It  Is  clear,  we  think,  that 
in  these  cases  he  Is  under  no  duty  to  return 
a  statement  of  the  costs  to  the  court  to  which 
the  defendant  Is  bound  over. 

Where  the  defendant  demands  a  trial  by 
Jury,— the  second  class  mentioned  above,— the 
Judge  of  the  county  court  is  required  only 
to  return  the  defendant's  appearance  b(md  to 
the  court  before  wlilch  he  is  required  by  It 
to  appear,  and  here  It  no  semblance  of  an 
imposition  of  duty'npon  the  Judge  to  also  re- 
turn a  statement  of  costs  incurred  In  his 
court  In  cases  of  appeal  from  a  judgment 
of  conviction  In  the  county  court  to  the  cir- 
cuit or  city  court  the  requisition  of  the  stat- 
ute is  more  comprehensivfe  It  provides  that 
the  Judge  of  the  county  court  "shall  make 
out  a  copy  of  all  the  proceedings  had  in  his 
court  except  the  snt^Ksnas  for  wltoessea  and 
the  appeal  bond,  certify  the  same  as  correct 
and  hand  the  transcript  together  with  the 
appeal  bond,  to  the  clerk  of  the  circuit  or 
city  court."  Cr.  Code,  |  4623.  The  Judgment 
of  conviction  Is,  of  courae,  a  proceeding  in 
the  court  and  incident  to  It  and  a  part  of 
it  Is  Judgment  for  the  costs  (Id.  S  4617);  and 
the  taxation  of  costn  necessary  to  the  effectu- 
ation of  the  Judgment  Is  necessarily  a  part 
of  the  proceedings  of  the  court  and  .  as  such 
should  be  copied  and  certified  to  the  appel- 
late court  under  section  4623w  Thla  con- 
stnictioa  of  the  section  Is  eminently  reason- 
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able  upon  the  meaning  of  tlie  words,  "copy 
of  all  proceedings,"  In  and  of  themselTea,  and 
it  Is  re-enforced  by  the  exceptions  made  in 
the  section,  which  demonstrate  that  in  the 
mtnds  of  the  lawmakers  the  writs  of  sub- 
pcena  and  the  appeal  bond  were  parts  of  the 
"proceedings,"  as  that  term  was  employed 
by  them,  and  would,  under  the  general  pro- 
Tlslon,  have  to  be  transcribed  and  delivered 
to  the  appellate  clerk.  Our  conclusion,  there- 
fore, is  that  the  third  count  would  make  a 
case  against  the  defendant  for  his  failure  to 
copy  and  send  up  a  statement  of  the  costs 
in  appeal  cases,  If  snch  cases  only  were  in- 
Tolved  In  it.  But  sB  the  claim  of  plaintUC 
was  based  on  tbe  actltm  of  the  county  Judge 
in  respect  of  cases  on  preliminary  trial,  and 
where  demand  for  jury  is  made  as  to  which 
no  failure  of  duty  is  shown,  along  with  his 
failure  of  duty  in  appeal  cases,  the  whole 
count  Is  bad,  and  the  demurrer  was  properly 
sustained  to  It.  Affirmed. 


HOSBS  r.  PHILADELPHIA  MORTQAOB  & 

TRUST  CO. 
(Sapreme  Court  of  Alabama.   Not.  16,  1900.) 

CORPORATIONS  —  BONDS  —  RECITALS— EFFECT 
— HORTaAGBS— DSHD  OF  TRUST— ANNUITY— 
8BCURIT7— DEPOSIT— CASH  —  BONOS  —  PUR- 
CHASBR^RECOVBRT. 

A  mortgagor  executed  a  deed  of  trust  of 
realty  subject  to  an  annuity  to  secure  bonds, 
reciting  that  $8,000  in  cash  was  deposited  with 
the  trnstee,  wUch,  with  its  Income,  wag  to  se- 
cure the  annoity.  Plaintiff,  who  did  not  claim 
to  be  a  bona  fide  purchaser  for  value,  withont 
notice,  purchased  eight  of  the  ttonds  of  tbe  val- 
ue of  fl.OOO  each  from  the  mortgagor,  bat  the 
trustee,  who  had  possession  of  them,  reftiaed  to 
surrender  them,  daiming  to  hold  in  lieu  of  the 
cash,  which  had  never  been  deposited  as  re- 
cited. Beld,  that  the  bonds  were  properly  held 
in  lien  of  the  cash  to  secure  tbe  annuity,  for 
which  the  mortgagor  could  not  maintain  a  suit 
without  making  provision  tor  payment  of  the 
annuity,  and  therefora  plaintifl  coald  not  main- 
tain such  a  snit 

Appeal  from  dt^  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  by  Judah  T.  Moses  against  the  Phila- 
delphia Mortgage  ft  Tmst  Company  to  fore- 
close a  mortgage  securing  certain  bonds,  and 
to  compel  the  anrrender  of  such  bonds  to 
plaintiff.  From  a  decree  sustainli^  a  d«niir- 
rer  to  the  bill,  plaintiff  appeals.  Alllnned. 

The  bin  in  this  case  was  filed  by  tbe  ap-' 
pellant,  Judah  T.  Moses,  against  tbe  Phila- 
delphia Mortgage  &  Trust  Company  and  Da- 
vid Wright  The  purposes  of  the  bill  and 
the  facts  disclosed  therein  are  sufflclently  set 
forth  In  tbe  opinion.  The  defendants  Inter^ 
posed  separate  demmrers  to  the  bill,  assign- 
ing many  grounds  therefor,  which  may  be 
summarized  as  follows:  (1)  That  the  com- 
plainant has  no  ownership  of  tbe  eight  bonds, 
and  no  interest  in  tbe  foreclosure  of  the 
mortgage.  (2)  That  tbe  eight  bonds  were 
deposited  in  lieu  of  the  $8,000  cash  for  tbe 
benefit  of  the  other  bondluriders.  (3)  That 
these  eight  bonds  have  new  been  sold  by 


the  mortgagor  nor  by  the  trustee.  (4)  That 
the  purpose  of  the  mortgagor  was  to  leave 
these  eight  bonds  with  the  trustee  In  lieu 
of  the  ¥8,000  cash;  and  complainant,  being 
a  transferee  of  said  bonds,  is  estopped  to 
deny  said  purpose,  and  is  estopped  to  deny 
the  right  of  the  mortgagor  to  agree  to  the 
$8,000  cash  deposit.  (6)  That  by  leaving  the 
eight  bonds  with  the  trustee  for  three  years, 
and  not  depositing  the  cash,  was  an  Implied 
agreement  on  the  part  of  the  Montgom^ 
Beal-Estate  Association  to  substitute  the 
bonds  for  tbe  cash.  That  the  mortgage 
jnovlded  for  its  foreclosure,  upon  the  request 
in  writing  of  the  owners  of  $50,000  of  said 
bonds  and  coupons,  and  the  bill  shows  they 
have  not  so  requested.  (7)  That  Maria  L. 
Sloane  Is  not  made  a  party.  (8)  That  com- 
plainant never  paid  any  valuable  considera- 
tion. (0)  That  the  eight  bonds  are  not  shown 
not  to  have  been  registered.  (10)  That  com- 
plainant does  not  offer  to  pay  back  to  Wright 
and  the  Montgomery  Real-Estate  Association 
tbe  amount  of  annuity  paid  Mrs.  Sloane,  and 
does  not  offer  to  protect  other  bondholders 
against  said  annuity.  (11)  That  Wrlgbt 
bought  subject  to  the  72  bonds  alone.  (12) 
That  the  agreement  alleged  between  the  trus- 
tee, Wright  and  the  htullers  of  the  other  72 
bonds,  is  not  alleged  to  be  fraudulent,  and 
Is  not  definitely  alleged.  (13)  No  sufficient 
reason  is  given  for  removing  the  trustee  and 
appointing  a  receiver.  The  defendants  also 
filed  a  motion  to  dismiss  the  bill  for  the  want 
of  equity.  On  the  submission  of  the  cause 
on  the  motion  to  dismiss  and  tbe  demurrers 
the  chancellor  overruled  the  motion  to  dis- 
miss, but  sustained  tbe  'demurrers.  From 
the  decree  sustaining  the  demurrers  tbe 
pUIntlff  appeals,  and  assigns  tbe  rendition 
thereof  as  error. 

Watts,  Troy  ft  Coffey  and  Ollflord  Lanier, 
Jr..  for  appellant.  Grabam  ft  Stelner  and 
John  Q.  Winter,  for  qpdlaa 

TYSON.  J.  In  this  case  the  blU  was  filed 
by  the  appellant  claiming  to  be  the  owner 
of  eight  bonds  Issued  by  tbe  Montgomery 
Real-Estate  Association,  of  $1,000  each,  se- 
cured by  mortgage.  The  bill  se^  a  fore- 
closure of  the  mortgage,  and,  prellminiirlly 
thereto,  that  the  holder  of  these  bonds,  who 
Is  the  trustee  in  the  mortgage,  be  required 
to  surrender  them  to  him.  A  demurrer  was 
sustained  to  tbe  bill,  and  this  appeal  is  prose- 
cuted to  reverse  that  decree.  It  appears  that 
the  mortgagor  poBsessed  certain  real  estate 
in  tbe  city  of  Montgomery  subject  to  an  an- 
nuity of  $450  to  one  Sloane;  that  in  Octo- 
ber, 188S,  it  executed  a  deed  of  trust  to  the 
respondent  trustee  to  secure  80  b<Hids  of  $1,- 
000  each,  bearing  interest  at  6  per  centum, 
and  due  November  1,  1898.  These  bonds 
were  sent  to  the  trustee.  In  Philadelphia,  to 
be  sold  for  account  of  the  mortgagor.  In 
each  of  tbem  it  is  recited  that  "this  bond  is 
one  of  a  series  of  first  mortgage  bonds 
*   *  *  amountiiig  in  all  to  the  sum  of  $80,- 
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000,  all  of  like  tenor  and  date,  and  numbered 
from  one  to  elgbty,  IncIuBiTe,  respectively, 
and  ia  secnred  by  a  trust  deed  to  all  the  real 
estate  of  said  Montgomery  Real-Els tate  Asso- 
ciation, and  particularly  described  as  fol- 
lows [describing  the  property] ;  and  said 
trust  deed  is  a  valid  lien  upon  all  of  said 
property,  subject  only  to  an  annuity  chaise 
of  four  hundred  and  fifty  dollars  per  an- 
num, which  Is  secured  by  a  deposit  with  tiie 
sold  Philadelphia  Mortgage  Company,  trus- 
tee, of  the  sum  of  eight  thousand  dollars  In 
cash,  which,  with  its  Income,  Is  so  deposited 
for  the  purpose  of  securing  the  prompt  pay- 
ment of  the  annuity  aforesaid,  payable  semi- 
annually during  the  life  of  Maria  L.  Sloane, 
the  beneficiary,"  ete.  It  appears  that  the 
trustee  sold  72  of  the  bonds,  and  accounted 
for  their  proceeds  to  the  mortgagor,  but  nev- 
er sold  tbe  remaining  S,  but  retained  the 
same,  and  stlU  holds  tbem.  The  mortgagor 
never  deposited  the  $8,000  cash  recited  In 
the  bonds  as  being  deposited.  When  the  sale 
of  the  72  bonds  took  place  is  not  averred.  It 
Is  stated,  however,  that  the  mortgagor,  after 
the  Issuance  of  the  bonds,  paid  the  interest 
on  those  which  bad'  been  sold,  and  also  the 
annuity  until  the  sale  of  its  property  under 
execution  to  one  Wright  in  1892,  since  which 
time  the  purchaser  baa  paid  tbe  Interest  on 
them  and  the  annuity.  The  appellant,  it  is 
averred.  In  1891,  for  a  valuable  considera- 
tion, bought  from  tbe  mortgagor  the  eight 
bonds  remaining  with  the  trustee,  bnt  he  baa 
been  unable  to  obtain  posaesslon  of  them; 
the  trustee  refusing  to  deliver  them,  claim- 
ing to  bold  them  In  lieu  of  the  ^,000  in  cash 
which  was  not  deposited  with  It  by  tbe 
mortgagor,  as  recited  In  the  bonds,  to  meet 
the  annuity.  It  is  alleged  that  the  trustee 
has  no  right  to  do  this.  The  question  is 
whether  or  not  the  circumBtances  Justify  the 
retention  of  these  bonds  by  tbe  trustee.  It 
Is  argued  that  there  Is  nothing  in  the  deed 
of  trust  about  the  deposit  of  cash  to  meet 
the  annuity,  and  that  the  recital  in  the  bonds 
was  made  by  the  directory  without  direction 
from  the  corporation.  The  bond  Is,  in  effect, 
a  part  of  tbe  trust  deed,  being  a  contempo- 
raneous act,  and  constituting,  with  the  deed, 
but  one  transaction.  The  bonds  are  referred 
to  in  the  deed  as  having  been  Issued  in  ac- 
cordance with  the  resolution  of  tbe  corpora- 
tion. This,  and  the  fact  that  they  were 
sent  to  tbe  trustee  for  sale,  and  that  they 
were  put  upon  the  market  and  sold,  and  the 
proceeds  received,  with  other  circumstances, 
presently  to  be  mentioned,  dispel  all  doubt 
as  to  tbe  corporation  not  being  privy  to  and 
bound  by  the  recital  In  the  bonds.  The  fact 
that  the  corporation  well  knew  of  tbe  exist- 
ence of  the  lien  upon  its  property  for  the 
annuity,  that  It  warranted  that  the  property 
was  free  from  all  Incnmbrancea,  and  Its  pre- 
sumed knowledge  of  the  difficulty  of  selling 
securities  which  were  subject  to  a  prior  in- 
cumbrance, tend  strong^  to  show  that  the 
corporation  deliberately  Introduced  the  re- 


cital In  the  bond  that  the  deposit  of  cash 
had  been  made  to  meet  the  annuity,  and 
Intended  In  good  faith  to  keep  It  And  we 
are  of  tbe  opinion  that  In  fact  It  did.  In  sub- 
stance, keep  It.  Tbe  recital,  we  may  be  par- 
doned for  repeating.  Is  that  the  cash  "with 
its  Income,  Is  so  deposited  for  the  purpose 
of  securing  the  prompt  payment  of  the  an- 
nuity aforesaid."  It  is  clear  that  tbe  inten- 
tion was  that  the  trustee  was  to  Invest  the 
$8,000,  and  from  the  Income  to  pay  tbe 
annuity;  for  how  could  cash  yield  an  in- 
come without  being  invested?  Bearing  In 
mind  that  the  only  property  owned  by  tbe 
mortgagor  was  that  CMiveyed  by  the  deed 
of  trust,  tbe  reasonable  Inference  la  that 
the  $8,000  was  to  be  derived  from  a  sale  of 
the  bonds.  Indeed,  It  might  be  said  It  was 
the  only  source  to  which  the  m<»1^gor  conid 
resort  for  the  purpose  of  raising  this  sum, 
consistent  with  business  methods,  and  In 
keeping  with  tbe  recitals  In  the  bonds  and 
tbe  mortgage.  There  can  be  little  doubt 
that,  if  the'  trustee  bad  sold  the  entire  issue 
of  bonds,  and  retained  $8,000  of  the  pro- 
ceeds as  a  deposit  to  meet  tbe  annuity,  the 
mortgagor  would  have  had  no  right  to  re- 
cover It;  for,  If  tbe  trustee  had  made  sale 
of  all  the  bonds,  and  delivered  the  pro- 
ceeds to  tbe  mortgagor  without  the  Indem- 
nity provided  for  against  the  annuity,  this 
would  have  been  a  fraud  upon  tbe  purchas- 
ers of  them,  for  which  It  would  have  been 
liable.  The  statement  that  the  deposit  had 
been  made  certainly  Involves  a  promise,  as 
between  the  mortgagor  and  trustee,  that  tbe 
mortgagor  would  make  it  As  to  the  pur- 
chasers of  the  bonds,  it  was  a  representatlMi 
both  by  mortgagor  and  trustee  that  it  had 
been  made,  upon  which  they  bad  a  right  to 
rely.  Clearly,  as  against  tbe  purchasers  ctf 
the  72  bonds,  It  would  be  a  fraud  to  permit 
either  the  mortgagor  or  the  trustee  to  say 
that  the  deposit  was  not  made.  It  is  not 
to  be  presumed  that  the  trustee  would  have 
Incurred  this  liability.  Nor  Is  it  to  be  pre- 
sumed that  the  parties  to  the  transaction 
left  so  important  an  item  open  and  unad- 
justed, In  violation  of  a  plain  duty  owing  by 
the  trustee  to  the  purchasers  of  the  bonds, 
flood  faith  and  common  prudence  would 
have  Induced  a  present  understanding.  The 
jeception  by  the  mortgagor  of  the  proceeds 
of  the  72  bonds,  and  an  acquiescence  by  It  of 
the  retention  by  tbe  trustee  of  the  8  bonds, 
to  say  tbe  least  of  it,  is  a  potent  fact  tending 
to  show  that  there  was  some  understanding 
between  tbem.  All  these  circumstances, 
which  are  not  negatived  by  the  facts,  omit- 
ting a  consideration  of  the  conclusion  ot  the 
pleader  averred  in  tiie  blU,  support  the  con- 
clusion that  the  mortgagor  and  the  trustee 
understood  and  regarded  tbe  retentlou  of  the 
eight  bonds  as  the  equivalent  of  the  $8,000, 
and  an  investment  of  It  by  the  trustee  in 
these  eight  bonds;  for,  if  the  trustee  had 
sold  tbe  entire  issue,  retained  $8,000  of  the 
proceeds,  and  tiien  purchaaed  eight  of  the 
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bonds,  as  It  bad  the  rlgbt  to  do,  the  transac- 
tloD  would  uot  have  been  materially  differ^ 
ent  as  to  the  result  tban  a  retention  of  the 
eight  bonds  without  a  sale  of  them.  The 
failure  of  the  trustee  to  adopt  the  circum- 
locutory method  is  of  no  consequence,  dnce 
the  result  of  the  method  adopted  is  the  same 
as  that  which  would  hare  been  accomplished 
had  It  retained  $8,000  of  the  proceeds  of  the 
bonds,  and  Invested  It  fn  the  eight  bonds  In 
controversy.  Elqulty  has  regard  for  sub- 
stance, ratber  than  form.  Especially  Is  this 
true  when,  if  the  mere  form  of  the  trans- 
action Is  allowed  to  govern,  the  result  would 
be  to  Impute  bad  faith  to  one  of  the  parties 
to  the  transaction,  and  bestow  upon  that 
party  an  unconscionable  advantage.  Besides. 
It  would  have  entailed  upon  the,  parties  the 
□seless  ceremony  by  the  trustee  of  sending 
to  the  mortgagor  the  proceeds  of  all  the 
bonds,  and  an  immediate  return  to  It  by  the 
mortgagor  of  $8,000,  or  a  retention  by  the 
trustee  of  $8,000  of  tbe  proceeds,  and  an  In- 
vestment of  It  Leaving  out  of  view  all  con- 
sideration of  any  uuderstaudlug  of  a  retention 
by  the  trustee  of  the  bonds,  the  mortgagor 
could  not,  after  Inducing  the  trustee  to  give 
credibility  and  circulation  to  the  represen- 
tation that  the  annuity  waa  provided  for  by 
tbe  deposit,  recover  the  bonds  without  a 
compliance  with  that  stipulation.  While 
there  was  an  Implied  promise  on  the  part  of 
the  trustee  to  sell  and  account  for  the  pro- 
ceeds of  the  entire  issue  of  bonds,  there  was 
a  correlative  promise  on  the  part  of  the 
mortgagor  to  make  the  deposit;  and,  until 
tbe  mortgagor  makes  good  this  promise,  it 
cannot  invoke  the  aid  of  a  court  of  equity  to 
compel  the  trustee  to  fulfill  its  promise.  Up- 
on the  plainest  principle  of  equity,  the  mort- 
gagor should  not  be  permitted  to  Impose  a 
ilabiltty  upon  its  agent  by  depriving  it  of 
the  bonds  which  It  holds,  and  this,  too.  In 
plain  violation  of  its  own  promise,  which  It 
Is  unable  to  fulfill  by  reason  of  Its  Insolvency; 
to  say  nothing  of  the  unconscionable  beneSts 
to  tbe  mortgagor,  and  tbe  fraud  upon  the 
holders  of  the  72  bonds,  whose  Interest  it  Is 
the  duty  of  tbe  trustee  to  protect  The 
whole  transaction  was  shortened,  and  good 
faith  kept  between  the  parties,  by  the  sale 
of  the  72  bonds  and  the  retention  of  8  as 
an  Investment  of  the  $8,000  to  meet  the  an- 
nuity. We  think  tbe  facts  disclosed  In  the 
bin  force  this  conclusion,  which  is  ceitalnly 
promotive  of  Justice  and  fair  dealing,  and 
the  enforcement  of  the  contract  as  made  In 
spirit  and  substance,  If  not  In  form.  The 
appellant  does  not  claim  to  be,  and  It  Is 
evident  that  he  Is  not,  a  bona  fide  purchaser 
for  value,  without  notice.  He  therefore 
stands  in  the  shoes  of  the  mortgagor,  and 
it  would  be  Inequitable,  to  put  it  mildly,  to 
permit  the  latter,  in  Its  Insolvent  condition, 
to  require  the  trustee  to  deliver  up  these 
bonds  without  provision  being  made  for  the 
payment  of  the  annuity.  The  decree  ot  tbe 
cl^  court  Is  affirmed. 
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OIBBS  et  al.  v.  McINTOSH  et  aL 

(Snpreme  Court  of  Mississippi.    Feb.  4,  IWl.) 

8FB0IAL  filiBCTIONS— ORDJBIR  OF  SUFBRVIS0B8 
— AFPEAX^SUPERSEDBAB— INTERFBR- 
BNGB  IN  POLITICAL  MATTERS. 

Where  commlssloQecs  appointed  by  a  board 
of  supervisors  proceeded  to  hold  an  election 
ordered  by  the  ooard  despite  an  appeal  from 
such  order,  the  granting  of  a  supersedeas  to 
prevent  the  holding  of  such  election  till  the 
trial  Of  the  cause  by  the  drcnit  court  was  vt- 
ror,  since  it  is  against  the  policy  ot  the  state 
to  have  elections  and  other  political  matters 
interfered  with  by  the  courts. 

Appeal  from  chancery  court  Grenada  coun- 
ty: J.  C.  Longstreet,  Chancellor. 

Petition  by  W.  D.  Glbbs  and  others  to  the 
board  of  supervisors  to  order  a  local  option 
election,  to  which  W.  M.  Mcintosh  and  oth- 
ers filed  a  counter  petition.  From  the  ac- 
tion of  the  board  ordering  such  ctlectlon,  W. 
M.  Mcintosh  aud  others  appealed,  and  tbe 
commissioners  appointed  by  tbe  board  pro- 
ceeded to  bold  such  election  In  disregard  of 
the  appeal.  Mcintosh  and  others  sued  out 
a  writ  of  supersedeas  enjoining  the  holding 
of  the  election  till  the  trial  of  the  cause  In 
the  circuit  court  From  an  wder  granting 
such  supersedeas,  W.  D.  Qibbs  and  others  ap- 
peal. Order  reversed. 

On  the  3d  day  of  February.  1900,  W.  D. 
Oibbs  and  others  petitioned  the  board  of  an- 
pervlsors  of  Grenada  county.  Miss.,  to  order 
a  local  option  election  under  section  1610  ot 
the  Code  of  1882.  On  the  5th  of  February, 
appellees.  W.  H.  Mcintosh  et  aL.  filed  with 
said  board  a  counter  petiUon;  and  on  the  9th 
of  February,  aft^vards,  the  board  of  super- 
visors granted  the  prayer  of  tbe  Glbbs  peti- 
tion, and  ordered  tbe  electluD,  and  on  the 
same  day  Mcintosh  and  others  appealed  from 
that  order  to  the  circuit  court  On  the  12th 
day  of  March.  1000,  the  commlssltmers  ap- 
pointed by  tbe  board  of  supervisors  to  YuAA 
said  election,  disregarding  the  appeal  teikea 
to  the  circuit  court  from  the  order  ordering 
tbe  election,  were  proceeding  to  bold  the 
election  when  W.  M.  Mcintosh  and  others 
presented  a  petition  to  the  Honorable  J.  CL 
Longstreet.  chancellor  of  the  Third  chan- 
cery district  of  Mississippi,  praying  for  a 
writ  of  supersedeas  to  Issue,  to  supersede 
such  Judgment  and  to  enjoin  the  holding  of 
said  election  until  the  trial  In  the  circuit 
court  A  supersedeas  writ  was  granted  by 
the  chancellor,  enjohilng  tbe  judges  and  man- 
agers from  holding  the  election  until  the 
trial  of  the  cause  In  the  circuit  court  From 
that  wrder  W.  D.  Glbbs  et  al.  appealed. 

J.  H.  Barksdale  and  B.  Horton,  tw  appel- 
lants. Wm.  0.  McLaIn  and  Alexander  & 

Alexander,  for  appeileea 

TERKAL,  J.   Tbe  order  of  supersedeas 

granted  by  the  chancellor  was,  we  think, 
unadvisedly  made.  It  Is  not  the  poUcy  of 
this  state  to  have  elections  and  othei  po- 
litical matters  of  government  reserved  to  leg- 
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Islatlve  discretion  to  be  Interfered  with  by 
tbe  judges  and  offlcen  of  tbe  judicial  de- 
partment of  the  gOTemment.  Tbe  superse- 
deas granted  hy  the  chancellor  In  this  case 
has  operated  to  defeat  the  election  ordered 
by  the  board  of  auperrlsors;  for  the  provi- 
sions of  law  as  to  the  time  of  holding  the 
election  cannot  now  be  complied  with,  and 
we  know  of  no  power  In  the  courts  to  set  a 
time  different  from  that  set  bj  the  board  of 
auperrlsors  in  ordering  the  election.  Learn- 
ed counsel  have  cited  us  to  State  v.  Commis- 
sioners of  Sherman  Co.,  39  Kan.  298,  18  Pac. 
179,  where  the  power  of  the  courts  to  re- 
strain the  holding  of  elections,  and  of  flxli^ 
a  new  time  for  the  holding  of  them  when 
Improperly  delayed,  Is  maintained;  but  the 
Inclination  of  Judicial  thought  In  this  state 
Is  that  elections  of  all  sorts  are  not  to  be 
interfered  with  by  the  courts.  Ex  parte 
Wimberley,  67  Miss.  437;  Ferguson  v.  Board, 
71  MlSB.  524.  14  South.  81.  The  order  grant 
Ing  supersedeas  Is  reversed  at  costs  of  ap- 
pellees. 


W.  r.  ZIMMERMAN  LUMBHB  Ca  T. 
BLDBR  et  al. 
(Supreme  Oonrt  of  Mlsaisrippl.   Feb.  4.  1901^ 

REPLEVIN— DIRECTION  OF  TBRDIOT^ON- 
TRAOT  SALE— PASSING  OF  TITLE— IN- 
NOCENT PURCHASER. 

1.  Where  the  plaintiff  contracted  to  sell  cer- 
tain mill  attachments,  retaining  title  till  pa.j- 
ment,  and  BL,  a  creditor  of  the  buyer,  took  toe 
property,  and  sold  It  to  defendant,  the  court, 
in  replevin  to  recover  the  chattels,  properly  di- 
rected a  verdict  for  the  plaintiff,  smce  the 
title  to  such  property  never  left  him. 

2.  The  defendant  was  not  an  innocent  pnr- 
chaser  of  such  property  from  the  creditor  of 
the  original  transferee,  since  title  had  never 
passed  to  the  latter. 

Appeal  from  circuit  court.  HarrlMn  coun- 
ty; T.  A.  Wood,  Judge. 

Action  by  the  W.  F.  Zimmerman  Lumber 
Company  against  James  Elder  and  another. 
From  a  Judgment  In  favor  of  plalntUE,  de- 
fendants appeal.  Affirmed. 

White  &  Harp«,  for  appellants. 

TBRRAL,  J.  This  Is  a  replevin  suit  for 
some  sawmill  attachments  or  movable  fix- 
tures sold  by  the  Zimmerman  lumber  Com- 
pany to  Weekly  &  Griffin  for  |1S5.  Title  In 
the  prop^ty  was  reserved  to  the  Zimmer- 
man Lumber  Company,  and  no  time  of  pi^- 
ment,  which  was  to  be  made  In  lumber,  was 
speclfled.  So  far  as  the  facts  may  be  fonnd 
from  the  record.  It  seems  that  Weekly  & 
Grlffln  rented  a  sawmill  from  Hand,  but 
whether  this  pn^rty  purchased  by  them  of 
the  Zimmerman  Lumber  Company  was  placed 
therein  does  not  appear.  After  operating 
Hand's  mill  under  a  lease  of  It  for  less  than 
a  month,  Weekly  &  Orlffln  quitted  and  aban- 
doned the  business  entirely,  leaving  Hand  tin- 
pald  for  his  rent,  and  the  Zimmerman  Lum- 
ber Company  unpaid  for  the  purchase  price 
of  the  property  sued  for.  Band  took  charge 


of  the  property,  and  sold  It  to  Elder  &  Brad- 
ford. After  18  months'  delay  of  p^rment  on 
the  part  of  Weekly  &  Grlffln,  and  after  Elder 
&  Bradford  had  refused  to  give  up  the  prop- 
erty, this  suit  was  brought.  The  court  gave 
a  peremptory  Instruction,  and  this  appeal 
presents  the  propriety  of  such  action. 

The  title  to  the  property  was  In  the  plain- 
tlff,  and  was  reserved  to  it  In  the  sale  of  It 
to  Weekly  &  Griffin.  Hand  obtained  no  title 
to  it  by  being  a  creditor  of  Weekly  &  Grlffln 
for  the  rent  of  his  sawmill,  and  he  could  im- 
part no  title  to  Elder  &  Bradford.  They  were 
not  Innocent  purchasers  of  the  title  of  the 
property  from  Hand,  for  Hand  had  no  title, 
and  could  not  have  gotten  a  title  from  Week- 
ly &  Griffin,  for  they  had  no  title  to  pass  to 
any  one.  The  [)eremptory  Instruction  was 
correct,  and  the  Judgment  Is  affirmed. 


CITY  OP  BILOXI  V.  BAHRIBa 
(Supreme  Court  of  Missisdppi.   Feb.  4,  1001.) 

LICENSES-HEAT  MARKET— PRIVIUBOB  TAX. 

Code  1892,  %  2985,  authorises  mnnldpall- 
ties  to  establish  and  regulate  meat  shops,  and 

to  collect  a  license  tax  therefrom,  and  detei^ 
mine  the  amount  of  license  to  be  paid  therefor; 
and  section  2972  provides  that  a  license  tax 
by  a  mnnidpallty  on  any  occupation  opiated 
within  the  dty  limits  shall  not  exceed  50  per 
cent,  of  the  state  license  tax  levied  on  the  same 
occupation.  Held,  that  a  city  has  no  power  to 
levy  a  tax  for  toe  privilege  of  condncting  a 
meat  market  in  exceu  of  dO  per  cent  of  the 
state  tax  on  the  same  oecupatfon. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; X.  a  Hill.  Chancellor. 

Actltm  by  Polite  Barries  against  the  city 
of  BUoxl  to  restrain  defendant  from  collect- 
ing a  tax  levied  against  plaintiff.  From  an 
order  ovamllng  a  motion  to  dlaaolTe  an  In- 
junction issued  by  t^e  trial  court,  defendant 
appeals.  Affirmed. 

Appellee,  Barries,  filed  his  bill  In  the  chan- 
cery court  of  Harrison  county.  Miss.,  In  which 
he  alleged  that  he  was  conducting  a  meat 
market  In  the  city  of  Blloxl,  outside  of  the 
main  city  market,  where  he  kept  tor  sale 
fresh  meats  not  raised  by  him;  that  said 
meat  market  Is  taxed  by  the  state  a  privilege 
tax  of  $10;  that  the  dty  of  BIloxI  had  pas!<- 
ed  an  ordinance  fixing  the  privilege  license 
for  conducting  a  meat  market  outside  of  the 
main  market  at  $50;  that  complainant  had 
tendered  to  the  city  tax  collector  the  sum  of 
$5  (this  being  60  per  cent  of  the  state  tax 
license  for  the  privilege  of  conducting  a 
meat  mark^)  for  privilege  license  for  said 
business,  and  demanded  of  him  a  privilege 
license  for  same,  which  the  said  tax  collect- 
or refused  to  issue  to  him;  that  complain- 
ant Is  Informed  and  believes  that,  unless  re- 
strained, the  said  tax  collector  will  enforce 
said  ordinance,  and  attempt  to  collect  from 
complainant  the  said  sum  of  $50  for  a  license 
to  conduct  said  market  by  virtue  of  said 
Illegal  and  void  ordinance,  by  distress  and 
sale  of  hta  propor^.   The  bill  prays  for  a 
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writ  of  Injanction  to  issne,  reBtralning  the 
iBld  tax  collector  from  enforcing  said  ordi- 
nance, and  from  further  attempting  to  col- 
lect the  said  Hcenae  of  On  this  bill  a 
provisional  writ  of  Injunction  was  issued. 
The  defendant  demurred  to  the  bill,  and 
made  a  motion  to  dissolve  the  Injunction. 
The  motion  to  dissolve  the  inJuDctl(n  was 
overrnled,  and  from  that  decree  def«idant 
appealed. 

White  ft  Helper,  for  appellant  NevUle  ft 
Qriffitb.  for  aj^ellee. 

WHITFIELD.  0.  J.  Tlie  caae  of  Town  of 
Greenwood  t.  Delta  Bank,  75  Bllas.  102,  . 
Sooth.  747.  controls  the  casa  Section  2035» 
Code  1882,  mast  be  construed  In  connection 
with  TCctions  3370  and  2U72  and  section  8412. 
The  tAiy  had  the  power  to  levy  oaly  CO  par 
centum  of  the  state  tax.  Affirmed. 


CHAPMAN  et  al.  v.  CTJTKHR. 

(Snpreme  Court  of  Mississippi.    Feb.  4,  1901.) 

BANK  OFFlCERfi-DEBTS  TO  BANK— INSOLVEN- 
CY—SBT-OFF. 

Where  the  vice  president  and  attorney  of 
an  insolvent  bank  was  indebted  to  it  on  notes 
secured  by  mortgage,  he  was  estopped  to  set 
up  claims  arising  from  a  liability  accruing 
against  him  as  snreto'  on  an  attachment  bond, 
and  for  money  which  he  borrowed  on  his  per- 
sonal  credit  and  gave  to  the  bank's  cashier,  as 
a  set-off  against  bis  liability  on  the  debt  due 
the  bank;  and  hence  he  was  not  entitled  to 
maintain  a  bill  to  restrain  the  receiver  of  the 
bank  from  forecloslDg  the  mortgage. 

Appeal  from  chancery  court,  Coahoma  coun- 
ty; A.  McC.  Kimbrough,  Chancellor. 

Action  by  W.  Cuti'er  against  W.  D.  Chap- 
man, as  receiver  of  the  Clarlcedale  Bank  ft 
Tmst  Company,  and  others.  From  a  decree 
in  favor  of  plaintiff,  defendants  appeal.  Be- 
veraed. 

In  1880  complainant  and  one  R.  H.  WUd- 
berger  were  the  Joint  owners  of  a  plantation 
in  Ooahoma  county,  Miss.,  Itnown  as  the 
"East  Over  Plantation,"  and  they  were  doing 
business  with  the  Clarksdale  Bank  &  Trust 
Company,  a  banking  corporation  at  Clarksdale, 
Miss.,  with  which  they  kept  an  open  account 
In  January,  1802,  this  account  amounted  to 
$12,75€,  and  on  the  27th  day  of  that  month 
they  closed  the  open  account  by  giving  two 
notes,  and  securing  the  payment  of  same  by  a 
deed  of  trust  on  the  ISast  Over  plantation  and 
other  lauds.  In  April,  1806,  the  Clarksdale 
Bank  &  Trust  Company  l)efng  Insolvent,  ap- 
pellant Chapman  was  appointed  receiver  for  It 
by  the  chancery  court,  and,  the  notes  not  hav- 
ing been  paid  In  foil,  appellant  was  appointed 
a  substituted  trustee,  and  advertised  the  lands 
for  sale  nnder  the  trust  deed.  In  August, 
1800,  complainant  exhibited  his  bUl  in  the 
chancery  court  against  Chapman,  receiver, 
and  the  trustee  In  the  deed  of  tmst,  and  R. 
H.  Wlldtierger,  primarily  tor  the  purpose  of 
obtaining  an  fiotjunctlon  to  restrain  tba  said 


receiver  and  trustee  from  foreclosing  the  deed 
of  trust  The  provlslimal  writ  of  Injunction 
was  Issued.  The  prayer  <^  the  bill,  among 
other  things,  was  for  an  accounting  between 
himself  and  the  defendants  Wildberger  and 
the  Clarksdale  Bank  &  Tmst  Company,  to 
be  stated  on  what  was  known  as  the  "Bast 
Over  Plantation  Account,"  and,  upon  the  com- 
ing in  of  the  account,  for  a  cancellation  of  the 
deed  of  trust  and  notes  In  the  event  It  shall 
appear  complainant  has  equitable  set-ofFs 
against  the  aald  notes,  or  Is  discharged  from 
the  payment  of  them  by  reason  of  the  release 
of  R.  H.  Wildberger,  but,  in  the  event  It  shall 
appear  otherwise,  then  that  a  decree  be  en- 
tered canceling  the  said  notes  and  deed  of 
trust  upon  the  payment  by  complainant  of  any 
balance  found  to  be  due  upon  the  accounting, 
and  if,  npon  an  accounting,  there  should  be 
found  any  balance  due  comtdalnant  by  the 
Clarksdale  Bank  &  Tmst  Company,  that  he 
be  allowed  a  decree  therefor  against  the  re- 
ceiver. There  are  five  grounds  stated  In  the 
bill  upon  which  complainant  seeks  eqnltable 
relief  against  the  ssle  of  the  property,  as  fol- 
lows: (1)  That  usurious  Interest  was  exact- 
ed from  the  opening  of  the  account  at  the 
rate  of  12  per  cent  per  annum,  until  the 
notes  were  given.  (2)  That  Wildberger  drew 
checks  upon  the  account  tor  the  payment  of 
matters  entirely  disconnected  from  the  op- 
eration of  the  East  Over  plantation.  <8) 
That  complainant  Is  entitled  to  credits  on  ac- 
count of  payments  made  on  said  notes.  (4) 
He  Is  entitled  to  equitable  set-oGTs  as  follows: 
His  liability  as  surety  upon  two  claimants' 
bonds  which  were  executed  upon  an  agree- 
ment between  the  bank,  on  the  one  hand,  and 
complainant  and  Wildberger,  on  the  other, 
that  they  should  be  Indemnified  from  loss  on 
account  of  said  bonds  by  a  credit  of  the 
amount  of  said  liability  thereon  upon  the 
East  Over  plantation  account  (5)  That  the 
receiver,  by  a  contract  after  his  appointment 
released  Wildberger  from  all  liability  on  ac- 
count of  the  East  Over  plantation  account. 
The  answer  of  the  defendants  put  In  Issue  the 
material  allegaticms  of  the  bilL  The  evidence 
showed  that,  while  the  bank  was  solvent,  one 
Welslnger,  who  owed  the  bank,  transferred 
a  stock  of  goods  be  owned  to  It,  and  was 
afterwards  attached  by  two  of  his  creditors, 
and  the  stock  of  goods  sold  to  the  bank  was 
seized  under  these  attachment  writs.  The 
bank  propounded  a  claim  to  the  goods,  and 
made  a  claimant's  bond,  and  procured  the  sig- 
natures of  complainant  and  B.  H.  Wildberger 
to  the  bond.  Judgments  were  afterwards  ren- 
dered against  the  bank  and  these  sureties 
on  these  bonds,  but  they  have  not  been  paid 
by  complainant,  and  have  not  been  In  any 
way  satisfied.  Complainant  testified  that  at 
the  time  the  bond  was  executed  It  was  *'ln 
the  contemplation  of  the  bank  and  myself  that 
the  going  on  these  bonds  should  not  ental) 
any  liability  npon  me,  but  that  the  bank 
would  Indemnl^-me  and  hold  me  harmless 
on  account  thereof,  and  that  I  would  at  all 
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tiam  bave  tbe  right  to  lecoop  or  mt  vtt 
asalnat  the  account  any  UahiUty  on  account 
of  my  dgnlng  the  bonds."  There  was  conflict 
in  tbo  erldence  as  to  this  agreement  The 
evidence  also  showed  that  in  the  winter  of 
1896  the  bank  was  In  need  ot  funds,  and 
asked  complainant  to  go  to  Memphis  to  raise 
aomB  tax  It,  and  that  complainant  went,  but 
was  unable  to  raise  any  money  for  the  bank, 
but  borrowed  <m  hla  own  account  the  sum  of 
f  1,C00  there,  and  went  back  to  Clarkadale,  and 
gave  it  to  the  cashier  of  the  ClaAsdale  Bank 
&  Tmst  Company,  leas  some  interest  paid  <hl 
It,  and  that  complainant  had  never  been  cred- 
ited with  that  stun,  but  had  paid  It  to  tin 
parly  he  borrowed  txom.  It  was  also  shown 
in  evidence  that  both  complainant  and  R.  H. 
WUdberger  wrae  atocfchcdders  In  the  Darks- 
dale  Bank  ft  Tmst  Company,  and  were  both 
directKS,  and  WUdbei^  was  the  cashier,  of 
said  bank,  and  that  compllanant  was  vice 
prei^ent  and  the  attorney  for  the  bank  dur- 
ing Its  business  life.  There  was  a  decree  dt 
reeling  the  stating  of  an  account  by  a  com- 
missioner appointed  for  that  purpose  by  the. 
court,  and  directing  him  to  allow  complainant 
credit  tor  the  two  above-named  Items  and  a 
number  of  otbers,  but  It  la  admitted  by  ap- 
pellee ttmt  the  court  wred  In  allowing  aU 
Items  except  these  two.  From  that  decree 
defendants  appealed. 

Carroll,  McKellar  &  BnUIogton,  toe  appel- 
lants. Alexander  &  Alexander,  Cook  &  Al- 
corn, and  Mayes  &  Harris,  for  appellee. 

CALHOON.  J.  This  record  has  been  ex- 
amined and  twice  re-examined  with  the  great- 
est possible  care,  and  we  are  forced  to  the 
conclnsloD,  from  all  the  facts,  that  the  appel- 
lee is  estopped  from  setting  up  any  of  the 
claims  of  his  bill;  and  this  includes,  of  course, 
the  $1,491.70  of  the  Memphis  transactioo,  and 
the  suretyship  indemnity  claim.  So  we  need 
not  decide  upon  the  validity,  without  the  es- 
toppel, of  these  two,  the  allowance  of  which 
by  the  chancellor  Is  the  only  error  Insisted 
on  by  the  appellant  which  is  not  very  properly 
confessed  by  the  appellee.  The  decree  Is  re- 
versed, the  Injunction  dissolved,  and  the  cause 
remanded,  with  directions  to  the  court  below 
to  ascertain  and  decree  damages  on  the  dis- 
solution of  the  Injunction  and  to  dismiss  the 
bill;  appellee  to  pay  the  costs  of  both  courts. 

tlotlon  to  Modify  Decree. 

(Feb.  25,  1001.) 

The  motlm  ot  the  appellee  to  modl^  the 
decree  heretofore  at  this  term  rendered  Is  sus- 
tained to  the  extent  now  to  be  indicated. 
The  Injunction  will  not  1»  dlsstdved,  nor  shall 
the  bill  be  ordered  dismissed,  nor  shall  the 
court  below  be  directed  to  ascertain  and  de- 
cree damages  on  dissolution  of  the  Injunction, 
nor  directed  to  decree  that  appellee  pay  the 
costs  of  the  court  below;  but  In  all  the  other 
matters  adjudicated  our  former  decree  shall 
stand  as  a  finality  of  Invffltlgatlon,  except  in 


the  instances  now  to  be  q^edflcally  set  forth: 
CL)  The  commissioner  may  proceed  to  take 
and  state  an  account  of  the  credite  ob  tbs 
debt  enjoined  admitted  by  the  receiver,  aacer- 
tainlng  dates  of  the  credits,  so  that  Interat 
on  balances  may  be  made  to  appear,  and  prop- 
erly show  the  true  final  balance.  (2)  Tbe 
commissioner  Shall  w^mq  ascertain  from  the 
bank  books  whether  a  credit  of  950  of  dite 
April  5,  1882,  appears  as  claimed  In  the  nbiQi 
daiise  of  the  bill,  and  whether  he  finds  a 
credit  of  f2Sd.S5  as  claimed  in  said  danse 
without  date;  and.  If  not  embraced  In  tbe 
sum  admitted  as  credits  by  tbe  reoelTer,  he 
will  state  tbem  in  his  account  as  ctedlti  as 
of  their  proper  dates  In  reporting  the  final 
balance.  Counsel  on  both  sides  were  respec- 
tively claiming  everything,  and  In  their  dls- 
cusdon  of  the  very  grave  questions  In  tbe 
case  failed  to  point  out  these  details,  and  thej 
wen  swamped  In  tbe  general  result. 


OATOHOT  et  al.  v.  TOWN  OF  OOBAN 
SPBINOS  et  al. 

(Supreme  Coort  of  Mississippi.   Jan.  28, 1901.) 

TRB8PASS— ADVKRSBI  POSSESSION— BVIDENCB 
~~  ADMISSIBILITY  —  ORiaiN  OP  PROPERTY - 
DOUBTPUt,  TITLK  —  DAMAOKS  —  T.TARIl.ITY  - 

DEFENSE. 

1.  Where  plaintiffs  In  trespass  claimed  title 

to  the  propei-ty  by  adverse  possession,  an  affi- 
davit that  the  signers  recollected  that  Uie  board 
of  supervisors  granted  the  use  of  the  property 
to  plaiutilts'  father  for  life  only  was  not  ad- 
missible against  platntlfFs*  claim  of  advene 
possession. 

2.  Where  plaiotiffa  claimed  title  to  a  wli&rf 
50  by  60  feet  by  adverse  possession,  which 
wharf  was  formed  chiefly  by  the  accumulation 
of  oyster  shelis  from  the  use  of  the  premises 
by  plaintiffs  and  their  fatho:  for  40  years  in 
shelling  and  shipping  oysters,  the  facts  tliat  tbe 
orijiriD  of  the  property  was  onlque,  and  that  the 
defendant  doubted  plaintiffB*  title,  and  that  the 
structure  malutained  on  It  by  plaintifCs  vaa 
fragile,  did  not  relieve  the  city  from  liability 
for  tearing  down  the  structure  and  a  fence 
plaintiffs  had  erected  around  the  property. 

Appeal  from  circuit  court,  Jackson  county; . 
T.  A.  Wood,  Judge. 

"To  be  officially  reported." 

Action  by  Joe  Catchot  and  others  against 
the  town  of  Ocean.Sprlngs  and  others.  From 
a  Judgment  in  favor  of  def«idants,  plalntUfs 
appeal.  Reversed. 

PlaintUb  sued  dotendants  for  damages  al- 
leged to  have  been  sustained  by  reasoa  of 
the  taking  possesidon  oi  a  parcel  of  land  st- 
unted at  tbe  foot  of  Jackscm  avenues  in  the 
town  of  Ocean  Springs,  by  0*Keefe^  as  ten- 
ant of  the  town,  the  constructloD  across  the 
same  of  a  piUillc  wharf,  and  the  tearing  down 
some  fencing  and  the  walla  ai  an  old  wharf 
of  plaintiffs.  In  1S51  Antony  Catchot  went 
Into  possession  of  a  strip  of  land  Just  at  the 
water's  edge  at  the  Bay  of  Blloxl,  and  erect- 
ed an  oyster  shed  and  wharf,  which  he  used 
In  his  busluesB  as  an  oyster  shlnper,  and. 
from  tbe  accumulation  of  oyster  shells  thrown 
into  the  water  from  his  pl^j^  of  business 
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reclaimed  and  made  tbe  little  piece  of  land, 
GO  b7  60  feet,  whlcb  land  ma  need  and  o<c- 
copied  bj  him  until  188S,  when  lie  died  Intes- 
tate, leaving  BurTlvlng,  aa  his  heirs  at  law. 
tbe  appellants  In  tbls  case,  wbo  after  his 
death  occupied  the  property  and  carried  on 
the  Inisineas  ot  catching  and  openlog  oysters 
nntll  1804,  when  the'town  ot  Ocean  Springs, 
nnder  the  direction  ot  Its  mayor  and  board 
of  aldennra,  took  possession  of  the  property 
and  leased  It  to  Jerry  O'Keefe,  one  of  the 
defendants  In  this  case.  In  1803  the  build- 
ings on  this  piece  of  property  were  destroyed 
by  a  storm.  After  the  storm  one  of  tbe 
plalntlfflB  (Toe  Catchot)  bnllt  an  old.  rickety 
wharf  on  the  property,  which  he  nsed  In  con- 
nection with  an  oyster-shlpping  bnslness 
irtilcb  he  was  dcrfng.  When  tbe  town  of 
Ocean  S^nga  took  posseaalon  of  tbe  prop- 
erty and  leased  It  to  O'Keefe,  he  (O'Eeefe) 
erected  a  public  wharf,  which  was  built 
falgb^,  and  across  one  end  of  Catcbot's 
wharf.  Catchot  thai  built  a  fence  IncloBlrtg 
tbe  space  occupied  by  his  father,  and  the 
mayor  and  board  of  aldermen  nottfled  blm 
not  to  obstruct  tbe  street  and  tbe  marshal  of 
tbe  town,  nnder  tbe  direction  of  the  mayor 
and  board  of  aldermen,  tore  down  the  fence, 
broke  down  the  shed,  and  prevented  Catchot 
from  building  on  the  property.  At  the  trial 
of  tbe  case  In  the  court  below,  defendants,  by 
way  of  defense.  Introduced  In  evidence,  over 
the  objection  of  plaintiffs,  a  paper  signed  by 
Mra.  <^tcbot  and  her  deceased  husband, 
which  sets  out  that,  at  a  meeting  of  tbe  board 
of  supervisors  of  Jackson  county  In  1800,  it 
passed  an  order  granting  to  Antony  Catchot 
a  right  of  property  at  the  foot  of  Jackson  av- 
enue; that  tbe  privilege  was  granted  for 
life,  for  services  rendered  to  the  state  by 
saving  the  life  of  Capt.  Charley  Walker.  A 
pa«mptory  Instruction  was  given  for  the 
town  of  Ocean  Springs,  and  a  verdict  was 
rendered  In  favor  of  defendanta,  and  Judg- 
ment entered  accordingly.  From  this  Judg- 
ment, plaintiffs  appeal. 

A.  Y.  Harper  and  Harper  &  Potter,  for  ap- 
pellants. Miller  &  Fnd,  for  appellees. 

WHITFIEtLD.  a  3.  The  paper  called  the 
••certWcate"  «  "affidavit"  reciting  what  the 
rigners  "recollected"  the  board  of  auper- 
Tlsors  to  have  done,  etc.,  was  clearly  Incom- 
petent, and  very  probably  weighed  materially 
with  tbe  Jury. 

The  contention  that  the  town  is  not  liable 
for  the  Independent  and  unauthorized  act  of 
Its  lessee.  O'Keefe,  Is  good  enough  law;  but 
fbe  evidence  Is  that  tbe  town  marshal  "broke 
down  the  rtied."  **tore  down  tbe  fence,"  and 
prevented  Qie  appellants  from  rebuilding. 
There  Is  some  evidence  to  show  that  the 
property  appellants  claim  was  not  a  part  ot 
the  street  though  tbe  teeora  Is  far  from  be- 
ing clear  on  tibia.  We  understand  tbe  appel- 
lants to  stand  on  adverse  possesion  of  land 
made  and  occupied  by  their  ancestor  for 


more  than  30  years,  as  fumisbing  tbe  ground 
to  maintain  tills  actl<m  of  trespass,  and  that 
the  mere  unlawful  entry  entitled  them  to 
actual  damages,  however  smalL  We  And 
great  difficulty  In  pitting  out  from  tbe  very 
confused  and  unintelligible  record  exactly 
what  tbe  grounds  of  aE^lants*  claim  were. 
Bot  we  think  the  fair  Inference  from  tbe 
whole  evidence  la  that  they  claim  as  stated. 
The  fragility  of  the  structure  tbe  appellants 
chose  to  call  "home"  and  "oyster  shop"  can- 
not take  from  them  the  right  ot  owoershlp. 
If  proven.  The  law  shields  all  boniei«  and  all 
property,  however  bumble  or  however  splen- 
did. If  the  appellants  were  tbe  real  owners, 
by  40  years*  adverse  possession.  It  was  not 
for  tbe  town  to  Ignore  their  title  because  of 
the  unusual  character  of  the  property,  in  ita 
origin  or  Its  use.  The  town  should  have 
made  Itself  sure  of  Its  right  to  destroy  be- 
fore thus  arbitrarily  proceeding.  To  destroy 
because  It  could  not  understand  bow  such 
property  could  be  used  or  owned,  or  becatise 
It  saw  the  title  existing  only  through  the 
shadows  of  40  years'  possession,  unbased  on 
deed,  and  hence  doubted  the  title,  was  to 
"crush  the  wings  of  tbe  butterfly  to  get  at 
tbe  secret  of  their  tints."  If  tbe  legal  tints 
of  appellants'  title  and  possession  were  ob- 
scure and  bard  to  discover.  It  was  better  to 
have  looked  for  them  through  the  magnifying 
glass  of  the  law,  in  tbe  light  shed  by  the 
facts,  rather  than  to  have  att«npted  thus 
ruthlessly  to  stamp  them  out  Blgbts  are 
not  to  be  dealt  with  In  this  airy  fashion,  no 
matter  how  humble  those  who  assert  them. 
It  may  be  the  extent  of  tbe  right  here  Is 
small.  But  whatever  it  Is.  It  Is  sacred  from 
spoliation.  Tbe  peremptory  Instruction  should 
not  have  been  given  for  the  town.  For  tbe 
two  errtnrs  Indicated,  the  Judgment  la  re- 
versed and  the  cause  remanded. 


GARDNER  v.  NEW  ORLEANS  &  N.  E.  R. 
CO. 

(Supreme  Ooart  ot  Mississippi.   Feb.  4,  1901.) 

APPBAL  —  JURISDICTION  —  CA8B  ORIOINATINO 
IN  JUSTICE  COURT— RECORD  IN  SUPREMB 
COtJRT^RBlQinSITES-^UDQHBNT  OF  JUSTICB 
-BONI>-RBIN8TATI»IBNT-J*ERFBCTINa  BBO- 
OHD— COSTS^ARRnOtS-NBOLIOBNCE. 

1.  A  Judgment  of  the  circuit  court  In  a  case 
wbich  appf^ars  to  be  an  appeal  from  jjustice's 
court  will  be  reversed  for  want  of  Jansdiction 
of  the  circuit  court  where  the  record  in  the  su- 
preme court  does  not  show  the  judgment  of 
the  justice  or  the  bond  on  appeal  to  the  circuit 
court. 

2.  Where  on  appeal  to  the  supreme  court  the 
record  does  not  show  the  justice's  judgment  or 
the  t>ond  on  appeal  to  the  circuit  court  the  case 
will  be  reinstated  after  dismissal,  if  appelant 
perfect  his  record  by  certiorari,  and  pay  the 
costs  of  the  appeal. 

On  the  Merits. 
Where,  while  a  freight  car  loaded  with 
stoves  was  waiting  at  Its  destination  to  be  un- 
loaded, rain  went  through  the  roof  of  the  car, 
and  the  stoves  were  found  damaged  by  rust 
and  a  casual  inspection  of  the  roof  would  have 
revealed  the  unsultsbieness  <^  tlw  roof,^it  was 
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error  to  Rive  a  peremptory  instmcUoa  tor  tha 
railroad  m  an  action  by  the  conaignee. 

Appeal  from  drcalt  court,  Jonw  oonntr; 
John  B.  Enochs,  Judge. 

▲ctiMi  Frank  Gardner  against  ttie  New 
Orleans  &  MorthetBtam  Ballroad  Oompan^. 
Frcnn  a  Judgment  In  Caror  of  defendant, 
plaintiff  appeals.  Appeal  dismissed  f«  want 
of  Jurisdiction,  and  a  motion  for  reinstate- 
ment granted.  Reversed  on  the  merits. 

Plaintiff  was  the  consignee  of  a  car  load 
of  stoves.  While  the  car  was  at  Its  destina- 
tion, waiting  to  be  unloaded,  there  were  heavy 
rains,  and  when  the  car  was  opened  the 
stoves  were  found  to  be  damaged  by  rust 
Water  was  found  In  the  stoves,  and  the  floor 
of  the  car  was  wet. 

Shannon  &  Street,  for  appelant  WoodB. 

Ferrell  &  FerreU,  tor  appellee. 

WHITFIELD,  OL  J.  There  Is  no  bond  for 
appeal  to  the  circuit  court,  and  no  Judgment 
of  the  Justice  of  the  peace;  nothing  to  show 
that  the  case  originated  before  a  Justice  of 
the  peace.  If  not,  the  circuit  court  had  no 
JuilBdlction,  and  this  court  would  have  none. 
The  mere  statement  of  the  stenographer  that 
the  case  "bad  been  tried  by  a  Justice  of  the 
peace,  and  had  been  appealed  to  the  circuit 
court"  will  not  do.  We  can  only  dismiss 
the  appeal.  If  the  case  was  appealed  to  the 
circuit  court  the  bond  and  Judgment  should 
appear  In  the  record.  We  will  reinstate  the 
case  If  appellant  will,  by  certiorari,  complete 
his  record;  but  on  the  condition  that  the  ap- 
pellant shall  pay  all  the  costs  of  the  appeal 
In  this  court.  We  find  It  necessary  to  Im- 
pose these  terms  to  make  appellants  In  cases 
originating  before  Justices  of  the  peace  see 
to  It  that  section  83  and  section  84  of  the 
Code  of  1892  have  been  compiled  with.  We 
have  two  such  records  before  us  now  within 
two  weeks.  This  court  has  twice  settled  the 
point.  See  Andrews  v.  Wallace,  72  Miss.  291, 
10  South.  204;  Crapoo  v.  Town  of  Grand 
Gulf,  9  Smedes  &  M.  205.  Not  having  Juris- 
diction on  the  record  as  It  now  stands,  since 
the  circuit  court  Is  not  shown  to  have  had 
any,  we  enter  the  only  Judgment  we  can. 
which  la  to  dismiss  the  appeal,  but  with 
[wiTilege  of  reinstating  on  terms  indicated. 

On  the  Merits. 

(Feb.  11,  1901.) 

The  peremptwy  Instruction  for  apiiellee 
should  not  have  been  given.  The  evidence 
deailr  shows  that  the  beavy  rains  of  the 
16tb  and  ITth  of  April  went  right  through, 
the  roof  into  the  stoves.  The  agent  admits 
he  saw  the  water  In  the  stoves,  that  It  might 
have  gotten  Into  them  through  the  roof,  and 
that  he  did  not  Inspect  the  roof.  The  goods 
were  hardware,  and  It  Is  plain  the  oaij  dan^ 
age  they  sustained  was  from  the  rain.  They 
were  In  good  condition  then  In  all  respects 
save  rust  from  these  rains,  and  they  were, 
therefore,  of  course,  in  good  oondltim  when 


shipped  from  St  Louis.  The  most  casual  la- 
WCK^on  of  the  roof  ot  the  cax  must  have 
disclosed  Its  un suitableness.  The  ease  and 
abundance  with  which  the  rains  went 
through  the  roof  make  It  Idle  to  deny  this. 
"Res  Ipsa  loquitur."  And  on  this  evidence 
It  was  manifestly  Improper  to  grant  the  per- 
emptory charge.  Reversed  and  remanded. 


ADAMS,  State  Berenae  Agent,  t.  TOMBIG- 

BSIEMIU^S. 
(Supreme  Court  of  UlBsis^ppi.  Feb.  18,  190L) 

TAXATION-EXBMPTIONB-OORPORATION  PBOP- 
ERTY— EXEMPTION  OP  STOCK 
—COMPUTATION. 

1.  Under  Const  1869,  art  12.  |  18,  provid- 
ing that  the  property  of  all  private  corporations 
for  pecuniary  gain  shall  be  taxed  to  the  same 
extent  as  that  of  Individuals,  a  law  exempting 
certain  property  belonglnc  to  a  private  corpo- 
ration is  invalid  unless  It  also  exempts  the 
same  class  of  property  owned  by  individDals. 

2.  Laws  18^,  p.  84.  exempting  from  taxa- 
tion all  manufacturing  plants,  induding  ma- 
chinery, manufectoied  prodDCfii,  raw  materials, 
and  buildit^  used,  but  exdndlag  railroa<l 
shops,  for  a  period  of  10  years  from  the  tiiiu- 
the  factory  is  completed,  is  applicable  to  both 
corporation  and  individual  property,  and  is  not 
in  violation  of  Coast  1869,  art  12,  (  13.  pro- 
viding that  the  property  of  all  private  corpora- 
tions for  pecuniary  gain  shall  be  taxed  to  the 
same  extent  as  that  of  Individuals. 

3.  The  act  does  not  exempt  buildings  belonf;- 
inK  to  such  a  corporation  which  are  located  out- 
side the  factory  grounds,  and  used  as  tenement 
houses  for  its  employes. 

4.  The  act  only  exempts  the  capital  stock  of 
the  corporation  from  taxation  to  the  extent  in 
which  It  is  invested  in  the  exempt  plant  and 
property,  which  is  determined  by  deducting 
the  market  value  of  the  exempt  property  from 
the  market  value  of  the  capital  stock. 

Appeal  from  circuit  court  Lowndes  coun- 
ty; S.  O.  Sykes,  Judge. 

From  an  order  of  the  board  of  supervisors 
dlsmigslng  an  assessment  against  the  Tom- 
blgbee  MIIIb,  Wirt  Adams,  state  revenue 
agent,  appealed  to  the  circuit  court  From  a 
directed  verdict  In  favor  of  the  mill,  the  said 
Adams  appeals.  Reversed. 

The  Tombtgbee  Mills  was  on  the  28th  day 
of  March,  1887,  chartered  under  an  act  of  the 
legislature  approved  Mardi  9.  18S2,  entitied 
"An  act  to  encourage  the  MtaUisbment  of 
fioctodes  in  tills  state,  and  to  exempt  th^ 
from  taxation."  E.  S.  Donald,  the  sheriflT 
and  tax  collector  of  Lowndes  county,  the 
county  in  which  the  Tomblgbee  Mills  are  lo- 
cated, on  the  22d  of  Joly.  1888,  notified  the 
board  of  supervisors  of  said  county  that  he 
bad,  in  pursuance  ot  an  order  and  direction 
of  Wirt  Adams,  state  revenue  agent  as- 
sessed the  Tomblgbee  WBa  for  all  the  yeai-s 
from  1888  to  1887,  inclusive,  with  the  follow- 
ing pn^rty:  Capital  stock  of  said  mills,  in- 
cluding real  estate,  at  a  valuation  of  $125,000, 
—and  that  under  the  provlsloDS  of  said  act 
he  had  notified  said  mills,  in  writing,  of  the 
assessment  At  the  next  meeting  of  the 
board  of  supervisors,  In  Awut,  ISSiS,  the 
Tomblgbee  MlllS[^3^1i|^@e!^©gfe«'*' 
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assessment,  claiming  that  Its  capital  stock 
and  proj;>ert7  was  exempt  from  taxation,  un- 
der Its  charter.   The  board  of  supervisors 
aastalned  the  objections  and  dismissed  the  as- 
sessment, from  which  order  the  revenue 
a^eut  appealed  to  the  circuit  court   At  the 
May,  1899,  term  of  the  circuit  court  the  cause 
came  on  for  trial,  and  the  state  revenue 
a^ent,  Adams,  introduced  the  assessment 
made  by  the  tax  collector,  and  rested.  The 
TomblKhee  Mills  then  showed  the  following 
facts:   The  amount  of  the  capital  stock  paid 
In  was  at  the  close  of  the  year  1890  $141,000, 
paid  in  as  follows:   In  188S.  $20,2C6;  In  1889, 
$44,469;  In  1890,  $76,266.   And  the  mills  be- 
gan operations  In  Ma;,  1889,  and  Its  capital 
stock  has  been  Invested  all  the  time  in  the 
real  estate,  factory  buildings,  plant,  and  ma- 
chinery of  said  company,  situated  at  Colum- 
bus,  Miss.,  except  about  $60,000  thereof, 
which  was  and  is  used  as  a  working  ca^rital, 
the  greater  part  of  which  was  Invested  in 
raw  cotton  from  time  to  time  purchased  for 
the  use  of  the  mills,  and  that  the  capital 
stock  ranged  in  market  value  from  60  cents 
on  the  dollar  to  above  par.   That  as  the  de- 
fendant claimed  that  Its  capital  stock  and 
property  was  exempt  from  taxation  under  Its 
charter.  It  had  not  at  any  time  paid  any 
taxes  thereon.   That  certain  real  estate  of 
said  company,  valued  at  $9,000,  which  has 
been  exclusively  used  as  tenement  houses  for 
the  operatives  of  said  mills,  Is  not  within  the 
Inclosure  of  the  mills  of  defendant,  but  sepa^ 
rated  from  it   It  was  also  shown  that  there 
had  never  been  any  change  in  the  organiza- 
tion or  in  the  defendant  company's  corporate 
name.   The  court  gave  a  peremptory  Justnic- 
I      tlon  to  find  for  the  defendant.    There  were 
verdict  and  Judgment  accordingly,  and  plain- 
tiff appealed. 

Ferrell  &  Sou,  for  appellant   Sykes  A 
O'KelU  and  J.  H.  Boone,  for  appellee. 

WHITFIELD,  C.  J.  The  appellee  was 
chartered  March  27,  1887,  under  the  general 
statute  of  this  state  approved  March  9,  1882, 
entitled  "An  act  to  encoura;;e  the  establish- 
ment of  factories  In  this  state,  and  to  ex- 
4  empt  them  from  taxation,"  section  1  of  which 
is  88  follows:  "Section  1.  Be  It  enacted  by 
the  legislature  of  the  state  of  Mississippi, 
that  to  encourage  the  Introduction  of  fac- 
tories In  this  state,  the  machineTy  used  for 
the  manufacture  of  cotton  or  woolen  goods, 
yarns  or  fabrics,  composed  of  these  or  other 
materials,  or  for  the  making  of  all  kinds  of 
machinery  or  implements  of  husbandry,  or 
all  other  things  or  articles  not  prohibited  by 
law,  the  manufactured  goods  and  the  ma- 
terial used  therefor,  the  buildings  In  which 
the  machinery  Is  located  and  ground  upon 
which  situated  or  which  may  be  wltbln  the 
necessary  enclosure  around  such  buildings, 
also  all  ware-houses  and  other  store-houses 
used  exclusively  by  the  company  In  Its  busi- 
ness and  adjacent  to  the  factory  and  its  en- 


closures, and  also  the  offices  of  the  officers 
and  employees  adjacent  to  and  located  on  the 
grounds  of  such  factory,  and  used  by  them 
alone,  (but  shall  not  apply  to  any  railroad 
shops  or  maidilne  works,  which  are  the  prop- 
erty of  railroads),  and  no  other  property, 
shall  be  and  is  hereby  declared  to  be  exempt 
from  all  taxatlcm,  state,  county  and  munici- 
pal, for  the  period  of  ten  years  from  the  time 
such  factory  Is  completed  and  In  operation." 
Laws  1882,  p.  84.  It  will  be  carefully  noted 
that  this  Is  not  a  special  act  attempting  to 
grant  a  special  exemption  to  a  particular  cor- 
poration, as  was  the  case  in  Railroad  Co. 
y.  Adams,  77  Miss.  194.  24  South.  200,  317,  28 
South.  956.  Nor  is  It  a  statute  applicable  to 
all  corporations  of  the  same  class;  even  con- 
structing such  factories,  while  subjecting  such 
factories  to  be  constructed  by  individuals  to 
taxation.  It  Is  a  broad,  general  statute,  appli- 
cable to  the  particular  kind  of  pn^rty  sped- 
fted,— cotton  factories  to  be  built— whether 
owned  by  corporations  or  Individuals. 

In  Ballroed  Co.  v.  Adams,  77  Miss.  1&4. 
24  South.  215,  we  nid:  "Mississippi  Mills  v. 
Cook  decided  that  the  property  of  private 
corporations  for  pecuniary  profit  was  and 
should  remain  subject  to  taxation.  It  Is  ex- 
pressly held  that,  while  an  exemption  might 
be  granted,  yet  it  might  at  any  time  be  re- 
pealed by  the  legislature,  and.  further,  that 
no  exemption  could  be  granted  to  any  pri- 
vate corporation  for  pecuniary  profit  by  a 
Special  act  extending  a  special  exemption  to 
that  special  corporation  alone,  but  that  In 
order  to  make  any  such  exemption  valid.  It 
must  be  extended  to  all  corporations  for  pe- 
cuniary profit  of  the  same  class  and  In  the 
same  situation.  And  the  precise  exemption 
asserted  in  that  case  was  asserted  distinctly 
under  the  acts  of  April  1,  1872,  and  of  April 
17,  1873,  amendatory  thereof,  set  out  at 
pages  42  and  43  of  56  U\sa.  The  Mississippi 
Mills  did  not  claim  that  It  had  a  valid  ex- 
emption by  virtue  of  a  special  act  granting 
such  special  exemption  to  the  Mississippi 
Mills  alone,  but  that  it  had  such  exemption 
In  ccHumon  with  all  other  factories  similarly 
situated  by  virtue  of  said  general  law.  The 
exemption  set  up  here,  under  the  twenty- 
first  section  of  the  Mobile  &  Northwestern 
charter,  Is  wholly  different.  The  claim  here 
Is  that  this  particular  railroad  Is  entitled  to 
this  special  exemption,  wUch  It  Is  conceded 
is  not  now,  and  never  was,  extended  to  all 
other  railroads  similarly  situated  In  this 
state.  And,  further,  this  exemption  Is  Irre- 
pealable  on  Its  face,  and  the  Mississippi  Mills 
Case  decided  that  no  Irrepealable  exemption 
was  constitutional.  It  is  certainly  obvious 
from  these  considerations  alone  that  Missis- 
sippi Mills  T.  Cook  is  no  authority  to  sustain 
the  exemption  set  up  here.  It  is  further 
clear  that  the  constitutionality,  under  the 
constitution  of  1869,  of  a  legislative  grant  of 
exemption  to  private  corporatl(ms  for  pecun- 
iary profit  If  It  embraced  all  of  the  same 
class,— the  property  of  individuals  /being  at 
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tbe  same  time  taxed,— wu  not  argued,  con- 
sidered, or  decided  In  UlMlBSIpyl  ^Uls  t. 
GoolE,  bat  was  conceded,  by  tbe  attorney  gen- 
eral and  tbo  judges  who  wrote  the  majority 
oplnlona.  One  of  die  vices  of  the  decision  In 
Mississippi  Mills  V.  Cook  is  that  It  did  not 
bold  that  all  property  of  such  eorporationa 
was  required  to  be  taxed,  by  the  terms  of 
tbe  consUtntlou  (sections  13,  20^  art  12),  just 
as  and  when,  the  pn^rty  of  Individuals  was. 
Instead  of  d<^  this,  tbe  court  decided  tbat 
all  such  property  was  free  from  taxation, 
even  though  the  property  of  private  Individ- 
uals was  taxed,  inverting  the  rule  of  the  con- 
stitution. It  was  certainly  an  idle  perform- 
ance to  declare  aa  the  court  did  declare^ 
that  the  whole  effect  of  tbe  constitutional 
prorlaion  was  to  render  tbe  property  of  pri- 
vate corporations  for  pecuniary  profit  liable 
to  taxation.  That  everybody  knew,  and  to 
so  limit  the  constitutional  declaration  waa  to 
emasculate  it.  More  than  85  years  had  in- 
tervened between  the  jnevlons  constltutifm 
of  the  state  and  the  omstltution  of  1869. 
When  tbat  ^evlooa  constitution  vnis  adopt- 
ed, in  1832,  the  state  was  young,  and  had 
bad  little  experience  with  the  grasping  de- 
mands ot  corpfuatltms  for  grants  of  exclusive 
privileges;  but  the  experience  of  more  than 
86  years  had  taught  It  wlsdcnn  tn  this  re- 
gard,—wisdom  learned  long  prior  1^  older 
commonwealths  like  Oalifomia  and  Iowa, 
from  tbe  omstltntlon  at  whldi  latter  state 
the  provisions  of  the  constitntlon  of  I8ffl>  in 
question  were  doubtless  borrowed;  and  so 
section  13  of  article  12  was  put  In  the  or- 
ganic law  (tf  the  land,  beyond  the  reach  of 
legislative  control,  for  the  express  purpose 
of  fommlating  a  fundamentally  great  line  of 
public  policy,  prohibiting  any  difference  in 
tbe  exercise  of  the  taxing  power  between  the 
proper^  of  individuals  and  tbe  property  of 
private  corporations  for  pecuniary  profit 
The  couri  In  Mississippi  Mills  v.  OdoIe,  S6 
Miss.,  at  pages  51,  52,  lool^ed  too  narrowly 
at  the  mere  word  'subject*  It  should  have 
takmi  broadly  tlie  whole  seetltm  into  view, 
and  deducted  from  all  iiUi  terms  the  meaning 
of  the  provision.  Judge  CanytbeU.  in  Beck  v. 
Allen,  68  Miss.  177,  most  wisely  said:  'Sub* 
tlety  and  reflnemsit  and  astuteness  are  not 
admissible  to  explain  away  the  expression  of 
the  sovereign  will  Tbe  framers  ot  the  con- 
stitution, and  the  people  who  adopted  it,  must 
be  understood  to  have  intended  the  words 
employed  in  that  sense  most  likely  to  arise 
from  them  on  first  readbig  them.'  This  is 
the  doctrine  announced  by  Gooley  and  Story^ 
and  our  construction  of  the  meaning  of  sec- 
tion 18,  to  wit  that  it  required  the  prop- 
erty of  private  corporations  for  pecuniary 
profit  to  be  taxed  Just  as  and  when— the 
same  as*— the  property  of  Individuals,  so  that 
one  vrould  not  be  exempt  and  the  other  tax- 
ed. Is  the  identical  construction  placed  upon 
the  same  words  by  tbe  supreme  court  of 
the  United  States,  and  of  Alabama,  Arkansas, 
California,  Florida,  and  Iowa.  We  prefer 


now  to  distinctly  align  ourselves  with  the  su- 
preme court  of  the  United  States  on  tbis  im- 
portant question,  and  overrule  Mlsalssippi 
Mills  T.  Ckwk  in  so  far  as  It  held  that  tbe 
property  of  private  corporations  for  pecun- 
iary profit  was  not  by  Const  1869,  art  12,  59 
13,  20,  expressly  directed  to  be  taxed  Just  as 
the  pn^erty  of  Individuals.  The  decisions  of 
the  United  States  supreme  court  to  which 
we  refer  are  as  follows:  Ballroad  Co.  v. 
Pahnes,  109  U.  S.  218,  8  Sup.  Ct  198.  27  U 
Ed.  022;  Hallway  Co.  v.  Berry.  US  U.  S. 
475,  6  Sup.  Gt  629,  28  li.  Ed.  1055;  New  Tork 
V.  Ootik,  148  U.  S.  408,  18  Sup.  Ct  616,  37 
L.  Bd.  498;  Eeokuk  &  W,  R.  Ca  t.  Missouri, 
162  U.  S.  808,  810^2,  14  Sup.  Ct  692,  88  L. 
Ed.  450.  The  decisions  of  the  state  Supreme 
courts  to  wblch  we  have  referred  are  as  fol- 
lows: City  of  Davenport  v.  Chicago;  It  L  & 
P.  B.  Co.,  38  Iowa,  686;  People  v.  McCreery, 
34  CaL  432;  Fletcher  v.  OUver,  26  Ark.  2S9; 
Palmes  v.  Ballroad  Ca,  19  Fla.  231,  which 
collates  the  constitutions  ot  Wisconsin,  Mis- 
souri, miners,  Kansas,  Mlsslsidppl,  Alabama, 
Arkansas,  and  Louisiana." 

We  then  reviewed  the  facts  In  that  case, 
and  added:  "It  will  thus  be  (dearly  seen: 
<1)  Tbat  the  exemption  dalmed  In  Mississip- 
pi Mills  V.  Cook  was  one  claimed  under  a 
general  law  applicable  to  all  the  Victories 
in  the  state  In  the  same  class,  whereas  the 
exemption  claimed  here,  to  wit  the  twenty- 
first  section  of  the  diartec  of  the  Mobile  & 
Northwesteom  Ballroad  Company,  Is  an  ex- 
emptltm  attempted  to  be  granted  to  this  spe- 
cial corporation,  and  not  to  all  the  other 
railroads  in  the  state,— special  privilege  un- 
der a  special  charter  to  a  special  corporation. 
02)  That  the  Misslssipid  Mills  had  establish- 
ed their  factory  aSter  tiie  passage  of  the  acts 
of  1872  and  1878,  on  the  faittt  ot  those  acts 
as  a  rule  of  property,  whereas  the  Louisville. 
New  Orieans  ft  T»as  Ballroad  Onnpany  nev- 
er came  Into  existence,  ss  admitted  by  coun- 
sel for  the  railroad,  until  the  12th  day  of  Au- 
gust. 1884,  by  the  consolldatiott  of  the  Baton 
Bouge  Ballroad  and  tbe  ViCksbnrg  ft  Mem- 
phis RailnHid  after  the  construction  of  the 
road  had  been  practically  finished,  in  July. 
ISSi.  (Jt)  That  tbe  exemption  claimed  la 
Mississippi  Mills  V.  Cook  bad  no  IrrepealaUe 
feature,  whereas  the  exemption  set  out  under 
tbe  said  twenty-flrat  section  is  on  its  face 
Irrepealable,  and  waa  so  Judicially  declared 
to  be  in  the  Lambert  Case  (Miss.)  18  South. 
33,  Itself.  (4)  Tbat  tbe  Louisville,  New  Oi^ 
leuis  ft  Texas  Ballroad  Company  claimed 
under  cliarters  granted  In  1882  and  1834.  as- 
serting as  its  exemption  this  twenty-first  sec- 
tion, the  unconstitutionality  of  which,  as  vio- 
lative of  section  13  of  article  12  of  tbe  con- 
stitution of  1868,  was  not  only  not  considered, 
argued,  or  decided  In  Mississippi  Mills  v. 
Cook,  but  which,  by  virtue  of  Its  Irrepealable 
feature  and  Its  special  grant  of  an  exclusive 
privilege  to  a  certain  coiporation,  would  have 
been  condemned  by  the  reasoning  of  that 
very  case.  (5)  And  not  only  is>it  true  Uiat 
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the  parUcnlar  exemption  dalmed  bere  nzider 
thta  twenty-first  eectlon  was  not  argued  or 
dedded  In  Mlulsaln^  BfUls  t.  Cook,  but  no 
otbOT  decision  vraa  ever  rendered  In  this 
state  In  which  the  constitutionality  of  the 
twenty-first  sectkoi  was  erea  Involred,  un- 
til McCuUoch  T.  Stone,  8  South.  286,  decided 
In  1686,  four  years  after  the  grant  of  the 
charter  of  the  Loulsrllle,  New  Orleans  ft 
Texas  Ballroad  Company.  (6)  Fnun  wUch 
It  necessarily  follows  that  that  road  was  not 
built  on  the  faith  of  any  decision  nerer 
TOidered  In  this  state,  np  to  the  time  of  the 
grant  of  Its  charter,  which  even  InvolTed  tbe 
constltatlonaUty  of  said  twenty-first  section, 
and  that  the  claim  that  It  was  organized  or 
built  on  the  faith  of  sutfb  dedslon,  opCTatlng 
as  a  role  of  property.  Is  utterly  unfounded 
and  absurd.  (7)  That  tiie  Taylor  Case 
(Miss.)  8  South.  675,  was  neither  more  or 
less  than  a  fictitious  case,  which  misled  the 
court  the  misstatement  of  fact  that  the 
Vlcksborg,  Poisacola  &  Ship  Island  lUillroad 
was  one  of  the  constituents  of  the  Ixmls- 
vlUe.  New  Orleans  &  Texas  Railroad,  and  Its 
(Aiarter  was  a  constituent  of  that  railroad, 
and  that  the  Taylor  Case  Is  authority  for 
nothing.  (8)  That  the  Lambert  Case  was 
decided  at  the  March  term,  1888,  ^ren 
years  after,  not  before,  the  grant  of  the 
charter  of  the  Louisville,  New  Orleans  & 
Texas  Ballroad  Company.  And  It  Is  hence 
utterly  Incomprehensible  to  the  legal  mind 
how  anybody  could  luToke  that  case,  under 
the  doctrine  of  stare  decisis,  as  aflCordlng  a 
rule  of  property  to  a  company  constructed 
under  a  charter  granted  before  It  was  ren- 
dered. Such  claim  becomes  more  Incom- 
prehensible still  when  the  further  fact  Is  re- 
called that  the  consolidation  of  the  Lonls- 
Tllle,  New  Orleans  ft  Texas  Railroad  and 
TaaoD  ft  Mlssisslpiri  Valley  Into  the  present 
Tasoo  ft  Mississippi  Vall^  Ballroad  Com- 
pany took  place  October  24,  1802,  long  be- 
fore the  decision  In  the  Lambert  Case.  Let 
us  get  out  of  the  realm  of  Idle  and  reckless 
assntlon  Into  the  realm  of  fac^  and  Inquire 
more  particnlar^  and  accurately  exactly 
what  was  decided,  even  in  tiie  opinion  of 
the  court,  which  went  far  beyond  the  record. 
In  Hlsslsslpi^  Mine  t.  Co<A.  The  vice  of 
that  decision  Is  that  It  looked  exclusively  to 
the  word  'subject,'  In  section  13,  art  12.  and 
failed  to  glre  force  and  effect  to  the  words 
the  same  as  that  of  IndlTldnala.'  When  we 
say  that  the  conrt^s  construction  of  tiie  word 
'subject'  attributed  to  It  some  supposed  mag- 
ical effect,  we  are  simply  reiterating  the  lan- 
guage of  Chalmers,  J.  He  said  (56  BUss.  69): 
1  find  no  such  magic  as  my  colleague  In  the 
words  "shall  be  subject  to  taxation  the  same 
as  that  of  Individuals."  To  me  they  have  no 
meaning  other  than  that  which  would  be 
conveyed  by  the  equivalent  phrase  "shall  be 
treated  or  shall  be  dealt  with  the  same  as 
that  of  Individuals."  This  and  many  similar 
phrases  wbl(4i  might  perhaps  be  suggested 
eonv^  one  and  the  same  Idea,  namely,  that 


the  lawgiver.  In  the  Imposition  of  taxes,  shall 
know  no  difference  between  the  property  of 
Individuals  and  that  of  the  corporation  for 
pecuniary  profit*  Hie  otrinlon  of  the  court 
declares  as  Its  gist  that  section  13  was  not 
mandatory  upon  the  legislature  to  tax  the 
innperty  of  ^vate  corporations  for  pecun- 
iary piroflt  whenever  the  {Hroperty  of  Individ- 
uals was  taxed.  It  distinctly  put  the  ivop- 
erty  ot  such  private  corporations,  as  to  the 
power  to  tax  them,  or  exempt  them,  In  n 
class  by  themselves,  distinct  from  the  class 
of  Individuals.  In  other  words.  It  held  that, 
although  the  property  of  Individuals  might  be 
taxed,  yet  the  pmpertj  of  such  corporations 
might  be  at  the  same  time  exempted  by  the 
legislature  fnnn  tazatlout  provided  such  ex- 
emption extended  to  all  corporations  of  the 
same  class  In  the  state.  We  think  that  It  Is 
perfectly  manifest  that  the  language  *the 
same  as  the  property  of  Individuals'  lmp«a- 
tively  commanded  the  lef^slature,  whenever 
they  tax  the  property  of  private  Individuals, 
to  tax  also  the  property  of  such  corporations, 
and  under  the  same  rules  of  equality  and  uni- 
formity. It  was  well  said  1^^  Campbell,  J., 
tiiat  this  ^vision  of  sectiw  18  'sprang  tnm 
the  experience  that  corporations  were  In  the 
habit  of  asking  and  obtaining  l^slatlve  ex- 
emption from  liability  to  taxation.*  56  Miss. 
56.  That  eq>«nence  had  been  acquired  In 
the  35  years  elapsing  between  the  constitu- 
tion of  1832  and  the  constitution  of  1869,  and 
that  experience  was  wisely  availed  of  to 
put  an  end  to  the  grant  of  exclusive  priv- 
ileges to  sudi  corpcwations.  It  marked  a  new 
era  In  the  history  of  corporate  taxation  In 
this  state.  It  laid  down  a  fundamentally 
new  line  of  great  public  policy,— one  that  will 
be  found  essential  to  the  preservation  of  the 
rights  of  the  people,  as  la  abundantly  attest- 
ed by  the  experience  of  oldw  states  dealing 
with  such  corporatI(ma.  It  Is  that  feature 
of  the  decision,  thus  holding  that  this  sec- 
tion (IS)  merely  permitted  the  taxation  of 
such  coiporatlons,  but  did  not  require  that 
taxation  whenever  thd  property  of  individ- 
uals was  texed,  and  In  Just  the  same  man- 
ner, In  all  respecte,  as  the  property  of  private 
Individuals  was  texed,  which  we  now  con- 
demn and  overrule.  In  no  other  respect  do 
we  Interfere  with  the  decision  of  that  case. 
That  case  decided  that  under  the  constitution 
of  18G9  the  legislature  had  the  power  to  se- 
lect for  exemption  from  taxation  certain 
designated  kinds  of  property,  such  as  the 
agricultural  Imidements  of  farmers,  the  tools 
of  the  mechanic,  etc.  Such  exemption  of  dif- 
ferent kinds  of  property,  for  reasons  of  pub- 
lic policy,  the  constitution  allowed  the  legis- 
lature to  grant  and,  when  granted,  It  ap- 
plied to  such  property,  whether  owned  by 
hidlvlduals  or  sucfn  corporations.  And  to 
permit  such  exemption  was  perfectly  consist- 
ent with  holding  that  said  section  manda- 
torily I'equlred  the  legislature  to  tax  the  prop- 
erty of  such  corporations  whenever  and  just 
as  It  taxed  the  property  of  Indlvldu^  The 
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rice  of  the  holding  of  the  court  was  In  dls- 
regai'dlng  and  repudiating  the  correlation  b7 
the  constitution  of  the  property  of  such  cor- 
Ijuratlons  and  the  property  of  private  In- 
dividuals In  the  same  category  as  to  the 
right  to  tax  and  the  duty  to  tax,  and  In  de- 
claring that  under  that  section  the  legisla- 
ture might  put  into  operation  a  scheme  of 
taxation  which  taxed  property  of  all  the 
private  individuals  In  the  state,  and  at  the 
same  time,  at  the  will  of  the  legislature,  ex- 
empt all  property  of  such  corporations  from 
any  taxation  whatever.  The  constitution 
plainly  and  clearly  yoked  together  Indtssolu- 
bly  the  property  of  such  corporations  and 
the  property  of  Individuals,  and  subjected 
both  alike  to  the  same  taxation,  to  be  im- 
posed under  the  same  rules  of  equality  or 
uniformity.  The  legislature  might  not  ex- 
empt all  the  property  of  private  corporations 
for  pecuniary  profit,  and  tax  all  the  property 
of  private  Individuals;  but  It  might  exempt 
certain  selected  kinds  of  property,  In  pursu- 
ance of  a.  wise  public  policy,  whether  that 
property  belonged  to  such  corporations  or  to 
private  Individuals.  One  other  observation: 
The  case  before  ns  most  emphatically  does 
not  present  a  claim  to  exemption  under  a 
charter  identical  with  the  charter  In  Missis- 
sippi Mills  V.  Cook,  nor  the  case  of  any  cor- 
poration which  has  acted  on  the  faith  of  a 
decision  construing  a  charter  In  the  case  of 
Mississippi  Mills  V.  Cook,  and  which  might 
thus  be  said  to  constitute,  for  such  corpora- 
tion, acting  on  It  and  investing  its  capital  on 
it,  a  rule  of  property.  It  will  be  time  enough 
to  decide  that  precise  question  when  that 
question  shall  be  presented." 

A  case  stronger  than  that  Is  now  before 
us,  In  this  respect— that  this  act  of  1SS2, 
under  which  appellee  was  organized,  applies 
not  only  to  all  corpoiiatious  of  the  same 
class,  but  to  the  specified  property  in  the 
hands  of  Individuals  or  corporations.  It  does 
not  select  certain  persons  or  certain  corpo- 
rations, and  seek  luvldlously  to  extend  to 
them  special  privileges  denied  to  all  others. 
But  In  furtherance  of  a  great  and  just  pub- 
lic policy,  always  cherished  In  this  state, 
namely,  the  establishment  of  cotton  factories 
for  the  consumption  of  the  product  on  which 
our  material  wealth  rests.  It  did,  as  under 
the  constitution  of  1869  It  might  do,  select 
certain  kinds  of  property,  T\iu'tlicr  owned 
by  Individuals  or  corporations,  and  exempt- 
ed that  selected  property  from  taxation. 
Manifestly,  this  exemption  contained  in  the 
said  act  of  18S2  was  valid,  and  It  is  clear 
it  has  never  been  repealed.  And  It  was  not 
Kought  to  be  made  Irrepoalable.  This  appel- 
lee never  lost  its  exemption  by  consolidating 
with  any  other  corporation.  It  has  always 
retained  "the  precise  corporate  existence" 
it  originally  had.  Its  exemption  was  there- 
fore continued  by  section  181  of  the  consti- 
tution of  1890,  subject  to  lofclslatlve  repeal. 
But  It  has  never  been  repealed.  The  legis- 
lation with  respect  to  railroads  and  cotton 


factories  under  this  act  as  to  this  matter  of 
exemption  is  materially  different  as  to  legis- 
lative repeal.  Section  182  of  the  constitu- 
tion of  1800  expressly  authorized  exemptions 
from  taxation  of  "manufactories  and  other 
new  enterprises  of  public  utility,  for  five 
years,  from  the  date  of  the  charter,  In  the 
case  of  a  corporation,  and  from  the  com- 
mencement of  the  work  In  the  case  of  In- 
dividual enterprises";  but  no  such  provision 
was  made  for  railroads.  And  section  3744, 
siibd.  5,  of  the  Code  of  1S92,  passed  In  pur- 
suance of  section  182  of  the  constitution  of 
1890,  provides  for  these  exemptions  as  to 
manufactories  of  various  kinds.  Here  Is 
both  coDstitutlonal  and  legislative  recogni- 
tion of  the  exemption  In  this  case  as  still 
existing.  For  It  would  be  obviously  absurd 
for  the  legislature  to  enact  said  subdivision 
5  of  section  3744,  offering  this  flve-years  ex- 
emption to  cotton  factories  for  the  future, 
and  at  the  same  time  repeal  the  sort  of  ex- 
emption we  have  before  us  here.  That 
would  be  "keeping  the  word  of  promise  to 
the  ear,  but  breaking  It  to  the  hope."  Indi- 
viduals and  corporations  would  distrust  as 
to  the  future  If  an  exemption  like  this,  valid- 
ly granted,  under  general  law.  and  on  the 
faith  of  which  appellee  has  Invested  Its  mon- 
ey, should  be  repealed.  But  a  very  different 
state  of  case  existed,  as  already  pointed  out, 
as  to  the  exemption  denied.  In  Railroad  Oo. 
V.  Adams,  77  Miss.  194,  24  South.  200,  317, 
28  South.  906.  There  the  exemption  was 
void  in  Its  origin,  being  a  special  grant  by 
a  special  act  to  a  special  corporation.  And 
that  exemption  was  repealed.  It  Is  not  at 
all  difficult  to  see  the  wisdom  of  the  public 
policy  which  makes  the  dIscrlmlnatJon  be- 
tween the  exemption  here  and  that  In  Rail- 
road Co.  V.  Adams.  Let  It  be  specially  not- 
ed that  the  discrimination  Is  pointedly  made 
In  this  very  act,  which,  while  exempting  the 
machinery,  shops,  etc.,  of  factories,  express- 
ly says  "it  shall  not  apply  to  any  railroad 
shops  or  machine  works  which  are  the  prop- 
erty of  railroads."  But  It  Is  clear  that  the 
real  estate  assessed  at  f9,000,  being  the  ten- 
ement houses  of  the  employes,  la  not  exempt 
under  the  act  of  1882.  It  Is  not  "located  on 
the  grounds  of  said  factory."  And  It  Is 
equally  clear  that  the  capital  stock  of  said 
appellee  Is  not  exempt,  eo  nomine,  within 
and  under  said  act  Section  6  of  the  charter 
uses  the  word  "property,"  not  the  act  of 
1882.  The  charter  must  square  with  the 
act  of  18S2.  The  exemption  must  be  such 
as  that  act  allows.  Strlctlsslml  juris  Is  the 
rule,  against  the  exemption  and  in  favor  of 
the  state.  The  word  "property"  In  the  char- 
ter must  be  held  to  mean  such  property  as 
is  specified  In  the  act  of  18S2,— the  visible 
property  therein  named.  But  there  Is  an 
agreement  In  the  record  that  the  entire  cap- 
ital stock  ban  been  all  along  Invested  In  the 
said  exempt  plant  except  $60,000  of  it 
which  It  Is  also  agreed  has  been  Invested  all 

along  In  purchase  of  the  iw 
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which  ta  ain  exempted  firom  taxation.  It 
iB  not  here  a  ijueBtlon  as  to  the  power  ot  the 
legislature  to  exempt  such  vlaihle  inoperty 
and  tax  the  capital  stock.  But  the  Question 
here  Is,  vhat  did  the  legislature  Intend  to 
exempt?  We  tlilnk  that  It  is  clear  that 
the  capital  stock  should  be  estimated  at 
Its  maricet  value,  and,  U  that  market  value 
exceeds  the  amount  of  the  capital  stock 
■o  Invested  In  the  exMspted  plant  and  raw 
matwlal  (that  Is  to  say,  la  this  case  all  the  | 
capital  stock],  the  excess  of  the  market 
value  over  the  amount  of  capital  stock  so 
used  to  purchase  the  plant  and  the  raw  ma- 
terial (In  this  case,  all  the  capital  stock) 
alone  should  be  tand.  That  Is  to  say.  all 
that  can  be  taxed  here,  under  the  agreement 
In  this  record,  would  be  the  excess  In  value 
of  the  market  value  of  the  capital  stock  over 
Its  par  value.  All  this  Is  matter  of  evidence. 
Clearly,  this  was  the  legislative  Intent,  for 
otherwise  the  exemption  would  be  one  In 
name,  merely.  To  exempt  the  plant,  and  yet 
tax  that  amount  of  the  capital  stock  used  to 
purchase  the  plant,  would  be  to  give  with 
with  one  band  and  take  bock  with  the  other. 
This  is  the  doctrine  of  State  v.  Simmons,  70 
Miss.  485,  12  South.  477,  and  Is  thoroughly 
set  forth  In  2  Thomp.  Corp.  H  2813-2819. 
See,  especially,  section  2813.  For  the  rea- 
sons Indicated,  the  Judgment  Is  reversed  and 
the  cause  remanded. 


TAZOO  &  M.  V.  R.  CO.  v.  WEST,  Sheriff. 

(Supreme  Oourt  of  Mississippi.   Feb.  18,  1901.) 

TAXATION— DELINQUENT  TAXES— SUIT  BT 
RBVBNUB  AQBNT--TIME— CONSTI- 
TUTIONAL LAW. 

1.  Act  1894  (Laws  18&4,  p.  29)  having  remov- 
ed the  inhibltioa  against  suits  for  unpaid  tax- 
es by  the  state  revenue  agent  until  the  end  of 
the  fiscal  rear,  as  previously  provided  by  Oode 
1862.  S  4191,  the  agent  may  sue  at  any  time 
when  the  taxes  are  due  ana  unpaid. 

2.  Where,  under  Act  1894  (Laws  1894,  p.  29), 
authorizing  the  state  revenue  agent  to  sue  for 
unpaid  taxes  after  the  time  required  by  law 
for  the  sale  of  the  property  of  a  railroad  com- 
pany for  taxes  assessed  thereon,  the  state  rev- 
enue agent  sued  to  recover  the  taxes  for  the 

Barpose  ot  haviag  an  adjadication  as  to  the  va- 
dity  ot  on  exemption  claimed  by  the  railroad 
company  under  the  statute,  the  sheriff  of  the 
county  might  not  thereafter,  pending  the  suit, 
interfere  by  soiling  the  property  of  the  com- 
pany for  the  taxes. 

3.  Where  it  was  a  question  whether  an  ex- 
emption of  taxation  claimed  by  a  railroad  com- 
pany  under  a  statute  was  valid,  and  the  sher- 
ifr  of  the  county  failed  to  sell  the  property  of 
the  compaQy  asseesed  for  the  taxes  at  the  time 
reguirea  by  law,  and  thereafter  the  state  revc- 
nne  agent  sued  to  determine  the  validity  of 
the  tax.  the  sheriff  was  estopped  from  there- 
after selling  the  property  as  for  unpaid  taxes. 

4.  The  act  at  1894  anthorising  the  state  rev- 
enue agent  to  sue  for  unpaid  taxes  is  not  nn- 
eoDstittttionol. 

AjTpeal  from  chancery  court,  Sharkey  coun- 
ty; W.  O.  Martin.  (Hiancellor. 

Suit  by  the  Yazoo  &  Mlsslaslppl  Valley 
Railroad  Company  against  Geoige  W.  West, 


sherUr  of  Sharkey  county.  From  a  decree  In 
favor  of  defendant;  plalntUf  ^peals.  fie- 
tersed. 

In  December,  1889,  the  state  r&venue  ag«it 
brought  suit  In  the  circuit  court  of  Hinds 
county,  First  district  against  the  Yazoo  & 
HlBslsalppl  Valley  Railroad  CkHnpauy  and 
the  persons  who  were  then  tax  collectors  of 
Tonlca,  Coahoma,  and  Sharks  counties,  re- 
qtectively,  for  the  taxes  for  the  year  1899, 
i  duly  assessed  against  the  roadbed  of  the 
said  company;  and  on  the  27th  day  of  Jan- 
uary, 1900,  judgment  was  rendered  In  that 
suit  In  favor  of  the  plaintiff  for  the  taxes 
sued  for.  and  the  railroad  company  immedl- 
atdy  took  an  appeal,  with  supersedeas  from 
that  Judgment,  to  the  supreme  court  On 
the  first  Monday  In  January,  1900,  the  sev- 
eral persons  who  were  tax  collectors  of  the 
counties  named  at  tb&  time  when  said  salt 
was  commenced  by  the  revenue  agent  went 
out  of  office,  their  terms  bavii^  expired,  and 
the  newly-elected  sheriffs  duly  qualified  as 
tax  collectors  of  their  respective  counties. 
After  the  time  appointed  by  law  for  the  sale 
of  lands  delinquent  for  taxes  of  1899  had 
passed,  the  tax  collectors  obtained  from  the 
respective  boards  of  snpervlsors  orders,  un- 
der section  3850  of  the  Oode  of  1892,  fixing 
a  day  when  certain  detached  lands  and  the 
roadbed  of  the  railroad  company  should  be 
sold  for  the  taxes  of  1899  on  the  roadbed, 
and  advertised  the  detached  lands  and  the 
roadbed  for  sale  In  pursuance  of  the  orders 
made  by  the  boards  of  aupervlsors.  Imme- 
diately after  the  adrertisemeDts  of  the  rail- 
road property  for  sale,  the  railroad  company 
filed  this  bill  and  others  In  the  chancery 
courts  of  the  respective  counties  enjoining 
the  sales,  and  setting  up,  among  other 
grounds,  the  judgment  In  favor  of  the  rev- 
enue agent  In  the  case  filed  In  the  circuit 
court  of  Hinds  county,  and  that  the  prop- 
erty on  which  the  taxes  were  sought  to  be 
collected  was  ^empt  from  taxation.  The 
defendants  answered,  denying  that  they  had 
ever  been  made  parties  to  the  suit  brought 
by  the  revenue  agent  and  averring  that 
they  had  never  heard  of  that  stilt  until  after 
tiie  rendition  of  the  alleged  judgment  The 
answers  were  sworn  to,  and  motions  were 
made  to  dissolve  on  bills  and  answers,  which 
motion  was  heard  after  due  notice,  and  the 
Injunctions  were  dissolved.  Defendants  hav- 
ing filed  written  suggestions  of  damages  for 
the  wrongful  suing  out  of  the  lujunctions,  de- 
crees were  rendered  against  the  Injunction 
bonds  for  attorney's  fees,  as  damages.  The 
decrees  also  dismissed  the  bills  and  awarded 
costs.  From  the  decree  so  rendered  In  this 
suit  the  railroad  company  a^ieals. 

Crltz,  Beckett  &  KImbrougfa,  for  appellant 
Calvin  Perldns.  for  appellee. 

WHITFIELD,  C.  J.  The  provisioiis  of  the 
act  of  1894  (Tjiws  1894^  p.  29)  are  ma^iol^ 
different  from,  and  far  bigiiii^^ij^^t^^i^ngjg 
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tban,  the  provislonB  of  the  act  of  February 
S2,  1800  (Laws  1890,  p.  25),  and  this  ditto 
ence  makes  wholly  Inapplicable  to  the  point 
under  consideration  here  the  former  decl- 
Blona  of  this  court  constrolng  said  act  of 
1890.  Under  that  act  (KcUon  2)  the  revenue 
agmt  could  only  sue  In  the  case  provided  In 
section  2,  to  wit  he  could  sue  only  "If  It. 
flhonld  appear  that  for  any  reason  thwe  had 
been  a  failure  to  enforce  tiie  law  and  ccA- 
lect  all  revenuea  due'';  for  there  must  have 
been  a  dtfault  on  the  part  oC  the  regular 
oflBcer,  and  that  must  have  beoi  made  to 
appear.  No  provision  was  made  to  make  the 
offlcoB  parties,  »eei>t  In  mlts  dlret-tly 
against  tiiem.  In  the  Code  of  1892  it  was 
provided  (section  4191)  that  the  revenue 
agent  could  not  sue  "until  the  expiration  of 
the  fiscal  year  In  which  the  taxes  ought  to 
have  been  paid";  and  In  section  4190  It  was 
provided,  "After  tiie  expiration  of  the  fiscal 
y«ir  In  wbldti  the  taxes  become  due  and  pay- 
able, the  revalue  agoit  may  assess  and  col- 
lect all  paM:  due  taxes,  whether  the  same  be 
caused  by  default  of  the  assessor,  tax  col- 
lector fft  tax-payer."  Acts  1894,  i  3.  In  order 
to  satisfy  the  objections  poAnted  out  in  the 
Ttmella  Gaae,  70  Miss.  710. 14  South.  17,  pro- 
vided, in  section  8.  that  "aftw  the  evira- 
tion of  the  fiscal  year  In  whlcb  taxes  became, 
due.  If  the  revenue  agent  should  dlscov^ 
that  any  pn^erty  had  escaped  taxatlcm  1^ 
reason  of  not  having  been  assessed,  he 
should  notify  the  tax  collector,"  who  should 
make  the  assessment  Instead  of  making  it 
himself,  as  had  been  unconstitutionally  pro- 
vided by  section  4192  of  the  Code  of  1802. 
Section  4102  corresponds  wltii  section  S  ot 
the  act  of  1894,  botii  relating  to  the  assess- 
ment of  property  whidt  has  escaped  taxa- 
tion; and  the  legislature  did  the  significant 
tiling  of  removing  the  Ijihlblticm  against  suit 
by  the  revenue  agent  "until  after  the  explra- 
titm  ot  the  fiscal  year"  from  section  4191  of 
the  Code,  which  relates  to  suit  and  corre- 
sponds to  section  2  of  the  act  of  1894,  and 
^adng  it  In  section  8  o<  the  act  <tf  1804, 
corresponding  with  section  4192  of  the  Code 
of  1S02.  l^e  result  manifestly.  Is  that  there 
Is  no  limitation  of  time  now  provided  as  to 
when  the  revmue  agent  may  begin  suit 
except  that  he  must  sue  at  a  time  when  the 
taxes  are  "past  due  and  unpaid."  Taxes  are 
past  due  the  16th  day  of  December,  the  data 
when  this  suit  was  1»ooght  miere  Is  noth- 
ing in  the  objection,  ther^ore,  that  suit  was 
prematurely  brought  It  may  be  observed, 
in  passing,  that  the  suits  recently  determined 
In  this  court  BStA  affirmed  by  the  United 
States  supreme  court  were  all  for  current 
taxes,  and  were  brought  as  to  ptocedare,  just 
as  these  suits  were  brought  and  no  objec- 
tions were  urged,  or  have  been  properly 
urged,  as  to  the  right  of  the  revenue  agent 
to  sue  when  and  as  he  did.  The  revenue 
agrat  having  began  his  suit  before  the  sher^ 
Iff  began  his  procedure,  and  that  suit  being 
necessary  to  determine  whether  the  exemjh 


tion  was  valid,  every  reason  of  law  and  of 
public  policy  maintains  the  right  of  the  rev- 
enue agent  to  conduct  these  suits  to  conclu- 
sion, and  tnllect  the  taxes  wltiiout  Interfer- 
ence from  the  sheriffs.  The  law  nowboe 
autiiorli^s  a  sheriff  to  sue  for  taxes.  It 
merely  provides  a  summary  remedy  by  sale 
of  property  where  the  pn^er^  is  Bable  for 
taxes.  See  section  S890  of  the  Code.  It  does 
expressly  authorize  the  revenue  agmt  to  sue 
for  all  "past  due  and  unpaid  taxes."  Be- 
sides, the  sheriff  Is  a  merdy  ministerial  offi- 
cer, both  as  ^erlff  and  as  tax  collector.  It 
could  not  be  expected  of  him  to  construe  a 
statute  e^ress^  granting  an  enmption.  and 
determine  Judicially,  as  a  court  would,  wheth- 
er an  exemption  was  unconstitutional  or  not; 
It  never  having  been  contemidated  that  a 
mere  ministerial  tax  collector  should  under- 
take the  tremendous  respmislblllty  Involved 
in  such  exercise  of  Judicial  functions.  He 
might  well  plead  as  a  good  and  sufficient  ex- 
cuse  for  not  selling  the  pn^erty  of  this  rail- 
road that  he  found  an  express  statute  grant- 
ing an  exemption  upon  conditions,  which 
conditions  had  been  compUed  with  by  making 
the  required  affldavits.  Whether  that  ex- 
press statute  violated  the  supreme  law  of  the 
land.— the  state  constitution,— confOTmlty  to 
which  Is  essential  to  tiie  validity  of  every 
legislative  act  vaa  a  stdemn  Judicial  ques> 
ti«i,  for  tiie  courts  to  detennlne.  In  a  suit 
which  be  could  not  and  which  the  revenue 
agent  could,  institute  for  tiiat  very  purpose. 
Cooley,  Tax'n  (2d  Ed.)  710;  Wiley  v.  Slnkler, 
179  U.  &  66,  21  Sup.  Ot  17,  46  li.  Ed.  — ; 
Mason  v.  Missouri,  170  U.  S.  333.  21  Sup.  Ct 
1^  45  L.  Ed. — ;  Mechem,  Pub.  Off.  S  523. 
The  Judicial  ascertalnmoit  of  tiiat  very  ques- 
tion was  the  Identical  object  of  these  suits 
tnronght  by  the  revenue  agent  of  which  this 
suit  was  one,  and  what  Is  known  as  the 
"Main  Ciase,"  recently  unanimously  affirmed 
by  the  United  States  supreme  court  bad  he&» 
finally  decided  by  this  court  Tune  20,  180S. 
as  to  the  exemption,  and  had  been  appealed 
to  the  United  States  snpr^e  court  and  was 
there  pending  at  t^e  time  the  sheriff  insti- 
tuted these  proceedings.  Not  mly  so,  but 
the  old  sheriff,  the  predecessor  of  the  appel- 
lee, was  a  partr  to  that  suit  It  was  pre-em- 
inently proper  and  legally  necessary  that  the 
sheriff  should  wait  until  the  supreme  court 
of  the  United  States  had  finally  determlued 
whether  the  exemption  was  valid,  before  be 
should  proceed  by  way  ot  8al&  The  judg- 
ment of  the  supreme  court  of  the  United 
States  denying  the  validity  of  the  exemption 
affirmed  the  judgment  of  this  court  In  Rail- 
road Co.  V.  Adams,  77  Miss.  194,  24  South. 
200.  317,  26  South.  966,  and  thus  for  the  first 
time  definitely  declared  tiie  property  of  the 
railroad  was  liable  to  taxation.  It  is  un- 
doubtedly the  duty  of  the  tax  cdlectors  In 
the  future  to  make  tiie  taxes  legally  due 
herrafter,  by  sale,  If  not  paid  wben  due;  hut 
they  have  no  sort  of  concern  witii  the  collec- 
tion of  tiiese  taxes  Involved-^  the  flnlts 
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brought  hy  the  rerenue  agent  tbs  Tez7  ob- 
ject of  which  woB  to  determine  whether  the 
rafUvad  company  waa  liable  or  not.  WhetlH 
er  the  taxes  were  a  "debt,"  under  section 
8747  of  the  Code  of  1802,  recoT«»ble  by 
proper  action,  depended  on  ttie  validity  at  the 
exemptlOTi;  and  whether  the  exemption  was 
Talld  could  only  be  determined  by  a  anit, 
which  suit  the  revenue  agent  and  not  the 
tax  collector,  could  bring.  Moreover,  U  this 
tax  collector  ever  had  any  right  to  collect 
these  taxes,  his  conduct  has  completely  es- 
topped him  In  this  case.  He  did  not  sell  on 
the  flrst  Monday  of  March,  1900,  although 
this  court  bad  denied  tiie  exemption  June  20, 
1888.  He  waa  not  waiting  for  the  supreme 
court  at  the  TTulted  States;  for  he  got  his 
order  In  June,  1900,  before  its  decision  was 
rendered.  His  predecessor  accepted  from 
the  railroad  payment  In  affldavltB,  and  gave 
receipts  in  full,  treating  the  exemption  as 
valid,  and.  In  his  answer  to  the  Injunction 
suit  in  the  fedraal  court  for  the  taxes  of 
1898,  stated  that  he  hod  not  proceeded,  and 
did  not  Intend  to  iffoceed,  to  collect  these 
taxes,  but  would  leave  the  whole  matter  to 
the  revenue  agent  This  very  tax  collector 
did  collect  the  levee  taxes,  but  did  not  ctA- 
lect  the  state  and  county  taxes,  although 
both  were  required  to  be  collected  In  the 
same  manner  and  at  the  same  time  Laws 
1880,  e.  156,  II  7-10.  Inclusive.  Whatever 
rights  the  new  tax  collector  may  have,  spe- 
cial to  himself,  he  had  no  right  to  Insist  that 
the  revenue  agent  did  not  properly  bring 
this  suit  wfam  and  as  he  did.  If  he  says, 
on  the  one  hand,  that  igmnance  of  the  law 
would  not  ucuse  him,  and  that  he  was 
bound,  therefore,  to  know  that  the  statute 
granting  this  exemption  was  unconstitutional 
and  void,  he  thereby  conclusively  admits 
himself  guilty  of  wlUtol  and  deliberate  de- 
fault in  not  selling  on  the  first  Monday  of 
March.  190a  If  ,  on  the  other  hand,  he  takes 
the  correct  view,  that  he,  a  mere  ministerial 
officer,  was  Justified  In  acting  on  the  face 
of  the  statute  manifestly  he  has  no  standing 
in  his  effort  to  Interfere  with  the  revenue 
agent  who  went  into  the  courts  to  have  the 
validity  of  the  exemption  determined,— a 
thing  he  could  not  do.  It  Is  to  be  observed 
that  this  sherlflF  does  not  deny  that  he  bad 
notice  of  the  suit  instituted  by  the  revenue 
agent.  Indeed,  such  denial  would  have  been 
futile,  because  he  must  have  known,  from 
his  predecessor,  and  his  acta  In  accepting  the 
affldavlta.  as  well  as  from  the  fact  that  a 
most  determined  effort  vnu  made  to  have 
these  sulta  conqtromlsed  by  the  legislature 
at  its  last  session,— a  fact  known  all  over 
the  stater-that  such  suits  had  been  brought 
The  order  of  the  board  of  supervisors  would 
be  no  protection  to  this  tax  collector  If  It  had 
been  hla  duty  to  sell,  for  the  obvious  reas(Hi 
that  In  such  case  he  ahould  have  sold  m  the 
first  Monday  In  l^ch,  1900,  and  furnishes 
DO  rauniae,  la  that  view,  for  not  having  done 
so.  He  would,  on  that  showing,  tall  precise- 


ly  within  the  principle  of  Brougher  v.  Con- 
ley,  62  Miss.  361.  Ihe  argument  that  the 
act  of  1S94  is  unconatitutlcmal  Is  utterly  un- 
toiable.  After  the  revenue  agent  In  the 
prompt  and  faithful  discharge  of  his  duty, 
had  brought  these  suits,  had  conducted  them 
through  the  Inferior  courts,  this  court  and 
the  United  States  supreme  court  to  a  suc- 
cessful determination,  after  contests  unpar- 
alleled for  the  matchless  skill  manifested  by 
the  able  attorney  represoitlng  the  defense. 
It  was  far  too  late  for  the  appellee  to  resort 
to  this  method  of  "reaping  where  he  had  not  * 
sown."  The  decree  Is  reversed,  and  the  cause 
r«nanded,  with  Instructions  to  the  court  be- 
low to  reinstate  the  Injunction  and  make  II 
perpetnaL 


GILBERT  V.  STATE. 

(Sapreme  Ooort  of  Hississippi.    Jan.  7,  1901.) 

HOMICIDE)— TRIAJU—BVIDENCE—ADMISSIBILITT 
—INSTRUCTIONS— MANNEm  OF  OIVINO. 

1.  Id  a  prosecutiou  for  homicide,  it  waa  harm* 
less  error  to  permit  the  jostice  of  the  peace 
who  ooodacted  the  committiDz  trial  to  testify 
that  he  did  not  take  down  all  the  evid«ice  of 
all  the  witnesseB  at  that  trial,  in  explanation 
of  the  fact  that  evidence  for  the  prosecution 
waa  produced  at  the  trial  which  did  not  appear 
at  the  committing^  trial. 

2.  In  a  prosecution  for  marder,  it  is  error  for 
the  jud^e,  at  the  reqaeat  of  the  Jury  for  furth^ 
instructions,  and  without  the  consent  of  the 
state  or  the  accused,  to  instruct  the  jury  orally 
that  they  may  convict  for  manidaughter. 

Appeal  from  circuit  court  Tunica  county; 
F.  Ek  Larkin,  Judge. 

Ed  Gilbert  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Beversed. 

The  state  proved  that  there  was  a  crowd 
of  negroes  In  a  street,  gambling,  and  that 
appellant  and  one  Will  Bates  were  in  a  game 
together,  when  appellant  without  provoca- 
tion, drew  his  pistol  and  commenced  shoot- 
ing at  Bates,  and  that  one  of  the  shots  struck 
a  third  party,  killing  him.  On  the  trial  the 
Justice  of  the  peace  who  took  down  the 
evidence  at  the  committing  trial  was  permit- 
ted to  testify  for  the  state  that  he  did  not 
take  down  all  the  evidence  of  all  the  wit- 
nessea.  This  was  dtme  to  explain  the  tes- 
timony of  some  of  the  vrltnesses  of  the  state 
who  stated  things  at  the  trial  which  did  not 
appear  at  the  committing  triat  This  Is  the 
first  assignment  of  error.  After  the  Jury 
had  retired  to  conslds'  th^r  verdict  they  re- 
tnmed  to  the  court  Toonx,  asking  for  further 
instructions,  and  whether  they  could  convict 
the  defendant  of  manslaughter.  The  Judge, 
without  request  elth^  from  the  state  or  the 
defendant,  stated  orally  to  the  Jury  that  they 
could  do  so,  whereupon  the  Jury  again  re- 
tired, and  found  a  verdict  of  guilty  of  man- 
slaughter. The  giving  of  these  instructions 
constituted  the  fourth  assignment  of  error. 
Appellant  contended  on  appeal  that  the 
court  could  give  no  oral  instructions  at  all 
(citing  Code  1802,  |  782).  and  further  con-. 
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tended  that  the  court  could  give  no  Instruc- 
tions of  Ita  own  motion,  and  could  giTe  no 
instructlona  at  all  after  the  Jury  bad  retired 
(citing  the  following  cases:  Edwards  t. 
State,  47  Miss.  681;  Stewart  t.  State,  SO 
Miss.  887;  Bangs  t.  State.  61  Miss.  868;  Wat- 
kins  T.  State,  60  Miss.  328;  Williams  t.  State, 
82  Miss.  389). 

F.  A.  Montgomery,  Jr^  for  appellant 
Monroe  McClurg,  Att7<  Oen..  for  the  State. 

WHITFIELD,  0.  J.   Tbe  first  and  fourth 
•  assignments  of  error  are  well  taken.  We 
would  not  reverse  for  the  first,  but  the  sec- 
ond error  Is  fatal.   See  authorities  in  brief. 
Reversed  and  remanded  for  appellant 


(lOS  La.) 

STATE  ax  reL  THORPE  t.  FRAZBBl  Andltor. 

(No.  13,810.) 

^Supreme  Court  of  XjOOiBiaDa.    March  S,  1001.) 

STATE  AUDITOR— WARRANT  ON  TREASURBRr- 
APPROPRIATIONS— STATE  REPORTS. 

1.  The  State  auditor  is  prohibited  from  draw- 
ing warronts  upon  the  state  treasurer  except  in 

fiursuance  of  specific  appropriations  made  by 
BW,  and  unless  tbe  person  demanding  a  war- 
rant can  show  such  an  appropriation  no  war* 
rant  should  be  drawn,  and  no  mandamus  to 
compel  its  drawing  should  issue. 

2.  Act  No.  B7  of  1900  antboriieB  tiie  state 
printer  to  contract  with  a  competent  lawyer, 
with  the  approTal  of  tbe  members  of  this 
court,  to  edit  and  index  the  decisions  of  this 
court,  fixes  the  compenBation  per  annum  of  such 
lawyer,  and  determines  the  manner  In  which, 
and  the  fund  from  which,  he  shall  be  paid; 
but  the  duration  of  the  contract  to  be  thereaft- 
er mqde,  is  not  fixed,  and  there  is  nothing  in 
the  language  of  the  act  to  justify  the  Eupposi- 
tioo  that  the  general  assembly  wss  attempting 
to  make  a  continuing  appropriation,  for  an  un- 
certain time  and  of  an  uncertain  amount.  The 
act  does  not,  therefore,  violate  any  provision 
of  the  constitution  to  which  our  attention  has 
been  called. 

<Syllabns  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  George  H.  Thfeard.  Judge. 

Application  by  the  state,  on  relation  of 
Thomas  H.  Thorpe,  for  writ  of  mandamus 
against  W.  8.  Frazee,  auditor  of  public  ac- 
counts. Writ  granted,  and  defendant  ai>- 
peals.  Reversed. 

Walter  Gulon,  Atty.  Gen.,  for  appellant 
Ernest  B.  KruttBchnltt  for  appellee. 

Statement  of  tbe  Case. 

MONROE,  J.  It  aiq;>ear8  from  the  record 
that  the  relator  upon  the  Slat  day  of  July, 
1000,  entered  Into  a  contract  with  the  state 
printer,  agreeably  to  the  provisions  of  tbe 
act  of  the  general  assembly  No.  87  of  the 
session  of  that  year,  for  the  editing  and  In- 
d<slng  of  tiie  decisions  of  ttie  supreme  court 
of  the  state  for  the  term  of  two  years,  be- 
ginning August  1, 1000.  for  a  consideration  of 
$1,200  a  year,  payable  monthly;  that  the  se- 
lection of  the  relator  was  approved  by  tbe 
chief  Justice  and  the  associate  Jastlees  of 
said  court,  and  that  he  did  the  work  as  con- 


templated by  said  act  and  contract  and  re- 
ceived vouchers  therefor  from  the  state  print- 
er for  the  monUka  of  August  S^tember,  and 
October,  1900,  which  vouebers  he  presented 
to  the  state  auditor,  with  tbe  demand  for 
warrants  tm  corresponding  amounts,  but  that 
the  andltor  refused  to  Issue  tnuAi  warrants. 
The  relator  thereupon  applied  to  the  district 
court  for  a  writ  of  mandamus,  and,  having 
obtained  a  Judgment  making  such  writ  per- 
emptory, the  matter  has  been  brought  before 
this  court  by  appeal  taken  on  behalf  ot  the 
andltor.  The  facts  are  admitted,  but  the 
"reapondwt  avers  that  he  has  so  refused  to 
issue  warrants  to  relator  *-  *  *  because 
Act  No.  87,  under  and  1^  virtue  of  which 
relator  clalnw  the  right  to  enter  Into  the  con- 
tract with  the  state  printer,  and  which  Is 
relied  on  by  him  as  authority  for  the  state 
printer  to  Issue  vouchm  to  him.  and  for  re- 
lator's right  to  demand  of  respondent  the 
issuance  to  him  of  warrants  tor  the  amount 
of  said  vouchers.  Is  not  an  act  appropriating, 
or  providing  for  the  apin^rlatlon  of,  money 
to  be  drawn  from  the  public  treasury  *  *  *; 
that  It  does  not  make  any  specific  appropri- 
ation of  any  specific  amount  to  be  paid  out 
of  the  public  treasury.  •  •  *  and  that  no 
apeclfle  amount  Is  or  has  been  appropriated 
in,  by,  or  through  said  Act  No.  87;  and  that 
no  time  has  been  fixed  or  prescribed  by  said 
act  for  tbe  expiration  of  tbe  period  during 
which  an  appropriation  should  be  made  for 
the  payment  of  the  amount  c]almed,-~tbe 
whole  in  violation  of  the  letter  and  spirit  of 
article  46  of  the  constitution  of  189S,  wblch 
respondent  now  Invokes  In  his  favor  as  his 
reason  for  refosli^  the  demand  of  the  re- 
lator. Wherefore,  averring  that  Art;  No.  87 
of  1900  violates  artide  46  of  the  constitution 
of  1808,  for  the  reasons  aforesaid,  respcmdent 
prays  that  said  act  be  declared  lll^L  and 
not  binding  on  respondent"  etc. 

The  statute  In  question,  so  far  as  It  Is  nec- 
essary to  quote  It  reads  as  follows,  to  wit: 

"Section  1.  Be  It  enacted,"  etc.,  "that  the 
state  printer  be,  and  he  Is  hereby,  authorized 
to  contract  with  a  competent  lawyer,  who 
must  be  approved  by  the  judges  of  the  su- 
preme court,  to  edit  and  Index  the  decisions 
of  the  supreme  court  before  publication 
thereof,  under  ttie  direction  of  said  Judges, 
at  a  rate  of  compensation  not  exceeding 
twelve  hundred  dollars  a  year. 

"Set  2.  Be  It  further  enacted."  etc.. 
'*tiiat  the  compensatitm  of  the  lawyer  so  con- 
tracted with  shall  be  paid  out  ot  the  general 
fund  cm  monUily  warrants  Issued  by  tbe  au- 
ditor of  public  accounts  upon  the  production 
of  vouchers  of  ttie  state  printer." 

Article  46  of  the  constitution  of  1898  reads: 
**No  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  spedflc  appropriations 
made  by  law;  nor  shall  any  appropriations 
of  money  be  made  for  a  longer  time  than  two 
years,"  etc.  Our  attention  Is  also  called  to 
section  IM  of  the  Revised  Statutes,  wblch 
provides  **that  no  warrants  shall  be  drawn 
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bj  the  andltw  or  paid  hj  the  treasurer  nii* 
less  tlie  money  to  pay  the  same  has  been  pre* 
viowly  appropriated  by  law,"  etc.,  and  t» 
section  186,  which  prorldes  that  "should  the 
auditor  knoiringly  Issue  uiy  warrant  iqmn 
the  treasurer  not  authorized  by  law  *  *  * 
he  shall  be  deemed  guilty  of  a  misdemeanor,** 
etc. 

Opinion. 

The  attack  which  the  reapondent  makes 
upon  the  constltutionallty  of  the  act  upon 
which  the  relator  relies  appears  to  us  to  be 
an  unauthorized  deduction  from  a  premise, 
which  of  Itself  constitutes  a  sufficient  de- 
fense to  the  action.  Thus,  the  respondent, 
for  cause  why  the  writ  of  mandamus  should 
not  Issue  to  compel  him  to  draw  his  warrant 
Qpon  the  state  treasury,  says,  In  substance: 
"The  act  of  the  legislature  which  the  re- 
lator Invokes  as  entitling  him  to  the  money 
claimed,  and  as  authorizing  the  auditor  to 
warrant  for,  and  the  treasurer  to  pay,  the 
same,  la  not  an  act  appropriating,  or  pro- 
riding  for  the  appropriation  of,  money  to  be 
drawn  from  the  public  treasury;  and  as  the 
auditor  is  prohibited  by  the  constitution  and 
by  statute,  under  penalty,  from  drawing  war- 
rants upon  the  treasury  except  In  pursuance 
of  specific  appropriations  made  by  law,  I 
must  decline  to  draw  the  warrant  as  re- 
quested." It  is  certainly  frue  that  no  war- 
rants are  to  be  drawn  on  the  freasury  except 
in  pursuance  of  specific  appropriations  made 
by  law;  and.  If  it  be  also  true  that  the  only 
law  Invoked  by  the  relator  falls  to  make  such 
an  appropriation.  It  must  follow  that  no  war- 
rant can  be  drawn  under  Its  authority.  So 
construed,  however,  the  law  In  question  nev- 
ertheless authorizes  the  state  printer  to  con- 
tract with  a  competent  lawyer  to  edit  and 
Index  the  decisions  of  the  supreme  court, 
fixes  the  amount  of  the  compensation  to  be 
paid  for  the  work  from  year  to  year,  as  long 
as  the  law  stands  unrepealed,  and  the  man- 
ner In  which,  and  the  fund  from  which,  the 
payment  shall  he  made,  but  leaves  the  mat- 
ter of  the  actual  appropriation  for  such  pay- 
ment to  be  dealt  with  either  as  separate  leg- 
islation, or  else  In  connection  with  the  gen- 
eral appropriation  bills;  and,  as  thus  con- 
strued, there  Is  no  reason  apparent  to  us  for 
declaring  It  unconstitutional. 

It  Is  argued  by  the  learned  counsel  for  th'fe 
relator  that  said  law  makes  an  appropriation, 
within  the  meaning  of  the  constitution,  and 
authorizes  and  makes  it  the  duty  of  the  au- 
ditor to  Issue  his  warrants  as  prayed  for,  hut 
we  are  unable  to  reach  the  conclusion  thus 
suggested.  The  act  does  not  purport,  either 
from  Its  title  or  from  Its  context,  to  be  a  law 
appropriating  money.  Its  provisions  are  In 
the  form  of  those  constitutional  and  statu- 
tory enactments  which  establish  offices  and 
fix  the  amounts  which  the  incumbents  are  to 
receive,  and  the  manner  In  which  they  are  to 
be  paid,  but  which  leave  the  actual  payment 
to  be  provided  for,  from  time  to  time,  as  part  ! 
of  the  general  expense  of  the  goremment  I 


Thus,  the  constltutloii  Itself  fixes  the  Balariei 
and  terms  of  office  of  many  judicial  and  other 
officers,  and  provides  that  such  salaries  shall 
be  paid  monthly  upon  the,  warrants  of  such 
officers,  but  no  ime  can  doubt  that  a  specific 
legislative  appropriation  is  necessary  as  the 
authority  of  the  audltiHr  and  of  tbs  treasurer 
tot  any  actual  payment  of  such  officers.  Nor 
could  It  be  otherwise,  craulstently  with  the 
constitutlona]  prohibition  against  the  making 
of  appropriations  extending  b^ond  two 
years.  The  position  or  employmmt  author- 
ized by  the  act  upon  which  the  relator  relies 
does  not  differ  In  this  respect  from  poaltlonB 
established  under  the  direct  auUiorlly  of  the 
constitution.  Tha  sKArent  purpose  of  the 
general  assembly  was  to  provide  for  the  etUt- 
ing  and  Indexing  of  the  decisions  of  this 
court  for  the  future,  indeflnltdy,  and  the 
contract  tax  two  years  between  tiie  state 
printer  and  the  relatw  was  made,  necessa- 
rily, after  adoption  of  the  act  In  qnestloD, 
passed  to  give  effect  to  that  purpose.  It  b 
evident,  therefore,  that  the  lawmak^  did 
not  know  and  could  not  hare  known,  when 
the  act  was  adc^rted,  what  l^^^th  of  time  the 
first  contract  which  would  be  made  under  Its 
antiiorlty  would  cover,  or  what  amount  of 
money  such  contract  would  call  for;  and  it 
Is  not  to  be  supposed  that  they  undertook  to 
make  a  continuing  approprlatlcm  for  an  In- 
d^nlte  period,  and  of  an  Indefinite  amount 
We  conclude^  therefwe,  that  the  act  No. 
87  of  1900  makes  no  appropriation,  and  at- 
tempts to  make  none,  and  this  conclusion  can- 
not he  affected  by  the  legislative  history  of 
the  act,  as  given  by  the  counsel  for  relator  m 
their  brief.  We  think  It  proper  to  say  here 
that  we  very  much  regret  the  conclusion 
which  we  have  been  forced  to  reach,  and 
which  will  have  the  effect  of  delaying  the 
relator  In  obtaining  the  compensation,  which 
he,  no  doubt,  expected  to  receive  promptly, 
for  valuable,  conscientious,  and  efficient  work; 
but,  the  law  being  as  it  Is,  there  Is  no  alter- 
native. It  Is  therefore  ordered,  adjudged, 
and  decreed  that  tiie  judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and  that 
the  demand  of  the  relator  be  rejected  and  his 
suit  dismissed  at  his  costs.  BBEAUZ. 
concurs  In  the  decree. 


a06  La.) 

SCHWARTZ  V.  FIDELITY  &  DEPOSIT  GO. 

OF  MARYLAND.    (No.  13,846.) 

(Supreme  Court  of  Louisiana.   March  18, 1001,) 

8UPBBHB  COURT— WRIT  OF  RBV1BW— RUHAND 
BY  COURT  OF  APPEALS. 

A  party  applying  to  the  supreme  court  for 
a  writ  of  review  of  the  judgment  of  the  court 
of  appeals  overruling  an  exception  of  do  cause 
of  action,  and  remanding  the  cause  for  a  trial 
OD  the  merits,  is  sufficiently  protected  by  resei'v- 
ing  to  him  the  right  to  test  before  the  supreme 
court  the  correctness  of  this  judgment  on  the 
review  of  the  final  judgment  to  be  rendered  in 
the  cose,  if  such  review  should  become  neces- 
sary. 

(Syllabus  by  thu  Oourt) 
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Action  by  ^mon  Schwartz  against  the 
Fidelity  &  Deposit  CompaDy  of  Maryland. 
Judgment  for  defendant,  and  plaintiff  op- 
pealed  to  the  court  of  appeals,  where  the 
Judgment  was  reversed.  Application  of  the 
Fidelity  Company  for  certiorari  <x  writ  of 
review  denied. 

Pumell  U.  Mllner.  for  applicant 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  From  the  allegations 
of  the  applicant  herein  It  would  appear  that 
it  was  the  security  upon  an  attachment  bond 
executed  by  S.  Israel  A;  Co.  In  order  to  ob- 
tain an  attachment  against  Jennie  Levy; 
that  certain  Incorporeal  rights  of  Simon 
Schwartz  were  seized  and  gamlsfaed;  that 
Schwartz  i^>plled  to  the  civil  sheriff  tat  a 
release  of  the  x«vperty  upon  giving  him  an 
Indemnity  bond,  but  the  sheriff  refused  to 
accept  the  bond  or  release  the  seizure;  that, 
falling  to  obtain  this  release,  he  proceeded 
Judicially  against  the  sheriff  to  obtain,  and 
did  obtain,  the  release;  that  in  these  last 
proceedings  he  had  to  expend  $23  for  attor- 
ney's fees  and  costs;  that  he  then  Instituted 
a  suit  against  the  Fidelity  &  Deposit  Com- 
pany to  recover  this  amount,  as  being  liable 
to  him  as  surety  in  the  attachment  bond; 
that  It  filed  an  exception  of  no  cause  of  ac> 
tioD,  no  averment  being  made  that  the  at- 
tachment had  been  dissolved  or  set  aside  as 
having  been  vmtngfully  obtained;  that  the 

f [strict  court  sustained  this  exception,  and 
ismisaed  the  suit;  that  the  plaintiff  then- 
on  appealed  to  the  court  of  appeals;  that  the 
latter  court  reversed  on  appeal  the  Judgment 
of  the  district  court,  overruled  the  exception 
of  no  cause  of  action,  and  remanded  the 
cause  for  a  trial  on  the  merits.  The  object 
of  the  present  application  Is  to  have  the  so* 
preme  court  rerlew  this  action  at  the  court 
of  appeals. 

OpiDion. 

The  judgment  rendered  in  the  two  courts 
which  we  are  asked  to  review  was  upon  an 
exception  of  no  cause  of  action,  taken  during 
the  progress  of  the  cause.  The  effect  of  the 
Judgment  of  the  court  of  appeals  Is  to  cause 
the  case- to  be  tried  upon  its  merits.  We 
think  the  rights  of  the  applicant  will  be  suf- 
ficiently protected  by  reserving  to  him  the 
right  (should  It  be  finally  cast  In  the  action, 
and  the  Judgment  against  It  be  brought  to 
thia  court  for  review)  to  question  then  the 
correctness  of  the  judgment  of  the  court  of 
appeals  upon  this  exception.  We  decline, 
for  the  present,  to  review  the  judgment  of 
the  court  of  appeals,  referred  to  in  the  ai>- 
pllcatlon.  We  reserve  expressly  to  the  ap- 
plicant the  right,  should  the  final  judgment 
rendered  In  the  cause  come  to  us  for  review, 
to  submit  to  us  at  that  time,  as  one  of  the 
questions  for  review,  the  correctness  of  the 
judgment  of  the  court  of  api>ealB  sought  to 
be  reviewed  at  the  present  tlme^ 


a06  La.) 

STATE  T.  SPILLBRS  et  aL  (No.  JS,T21.)i 
(Sopteme  Oonxt  of  Looisiana.  Dec.  17,  1900.) 

HOHiaiDI^SVIDENGB— DBCliAJUkTIONS  OF 

ACCUSED— TRIAL. 

1.  entire  sentence  spoken  by  an  accused 
a  short  time  prior  to  the  homicide,  and  over- 
heard by  a  witness,  If  admitted  in  evidence,  is 
Dot  reversible  error.  If  it  does  not  appear  where- 
in it  had  any  bearing  on  the  crime  chareed.  It 
was  not  an  admission  of  guilt  On  me  con- 
trary, it  was  a  denial  of  a  wrong  charged, 
which  had,  go  far  as  the  record  discloses, 
naught  to  do  with  the  homicide. 

2.  If  it  wfl£  used  as  derivative  evidence,  thm 
It  was  admissible  as  part  of  the  res  geatse^ 

S.  Applause  by  a  nomber  of  those  present  at 
the  tnal,  at  once  checked  by  tbe  presiding 
Judge,  who  particularly  directed  the  jury  not  to 
give  it  attention,  and  decide  the  case  accn-diog 
to  their  Judgment  offers  no  ground  to  set  aside 
the  verdict. 

Blanchard,  J.,  dissenting. 

(Syllabus  by  the  CSonrt) 

Appeal  from  judicial  district  court  parish 
of  Vernon;  John  Bachman  -Lee,  Judge. 

daree  Spilleis  and  Joe  fillers  were  In- 
dicted tot  murder.  CSaree*  SplUers  was 
found  guilty,  and  Joe  SplUers  not  guilty, 
and  Glaree  SplUers  appeals.  AflBrmedL 

Egan  &  Pegues,  for  appellant  Walter 
(?uIon,  Atty.  Gen.,  and  Amos  L.  Ponder, 
DIst.  Atty.  (Lewis  Gnlon,  of  counsel),  tot 
the  State. 

6REAITX,  J.  On  the  26t&  day  of  July. 
1900,  the  defendanta  were  Indicted  by  the 
grand  jury  of  the  parish  of  Yemon  tor  the 
aUeged  murder  of  D.  Bumaey  on  the  80th 
day  of  June,  1900.  In  July  following  the 
case  was  continued  to  the  next  term  of  the 
court  In  October  of  this  year  the  case  was 
called  and  fixed  to  be  tried  <m  tte  31st 
day  of  that  month.  At  the  time  the  case 
was  called  for  trial,  the  defendants,  on  being 
asked  if  they  were  ready  for  trial,  having 
answered  In  the  affirmative,  the  case  was 
taken  up  for  trial  and  tried.  The  jury  found 
the  defendant  Claree  SplUers  guUty  as  char- 
ged, and  Joe  SpiUem  not  guUty.  From  the 
verdict  and  sentence,  Olaree  SplUers  prose- 
cutes this  appeal. 

During  the  trial  a  bill  of  exceptions  was 
taken.  After  verdict  defendant  moved  for 
a  new  trial.  The  blU  of  exceptions  sets 
forth  that  oonuael  for  defendant  objected  to 
the  testimony  of  a  witness  who  testified  as 
follows,  to  wit:  "Aa  I  was  passing,  I  ove^ 
heard  Mr.  Rumsey,  the  deceased,  say  to 
Claree  SplUers:  'You  have  robbed  me  and 
got  aU  I  have  got  so  you  go  away  from 
me.  I  don't  want  to  have  anything  at  aU 
to  do  with  you.*  Her  answer  waa:  Ton 

are  a  d  n  Uar.  I  ain't  got  your  money.' 

When  I  overheard  this  conversation  I  was 
going  from  Ferguspn's  saloon  to  Howell'a 
I  did  not  stop,  but  beard  the  conversation 
In  passing.  Dont  know  how  long  they  had 
been  talking  when  I  heard  the  above  conver- 

*■  Bebearing  deolod  If  arch  If,  UttL 
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utlon.  Tbe7  were  talking  before  I  reached 
them,  and  irere  talking  when  I  left  them. 
I  did  not  bear  the  statement  that  Immediate- 
ly preceded  or  Immediately  followed  the 
above  remarkB.  I  do  not  know  how  long  they 
bad  been  talking  or  how  they  had  talked  ta> 
gether,  bat  had  walked  twenty  or  thirty  steps 
and  saw  them  walking  along  arm  in  arm, 
when  I  looked  back.  It  waaonlyabout  twenty 
or  thirty  minutes  after  I  heard  this  conversa- 
tlon  when  the  killing  took  place."  This  tes- 
tlmtHiy  is  Incorporated  in  the  bill  of  exc^ 
tlona,  and  Is  the  <mly  testimony  taken  down 
while  the  witnesses  were  being  examined. 
Olie  district  judge  signed  tbe  bill  of  excep- 
tions wlthont  assigning  reasons  for  admit- 
ting the  testimony.  In  Tlew  of  the  gravis 
of  the  case,  we  hare  incorporated  in  onr 
dediion  tbe  whc^  narrative  of  the  bill  of 
exceptions.  Tbe  statemrat  made  by  the  de- 
fendant to  tbe  deceased  is  In  itself  completei 
The  sentences  of  this  statemcait  are  not  nn< 
certain,  but  an  direct  and  posltlTe.  The 
witness  said  that  he  did  not  know  what 
the  dtfendant  said  Jnst  prior  to  or  just  after 
the  statement  abore  narrated.  This  testi- 
mony does  not  give  rise  to  the  inference  that 
the  conTereatifm  preceding  or  following  the 
■tatement  had  anytbing  to  do  with  the  muz^ 
der  chacged.  As  to  the  statement,  it  Is  not 
an  admlBsUm  of  the  defendant  On  the  con- 
trary, it  Is  a  dotial  of  a  wrong  with  which 
she  was  accused,  but  which  bad  naught 
to  do  with  the  homicide.  Tbe  testimony 
is  not  proof  of  a  confeeslon,  for  what  the 
defoidant  said  had  nothing  about  It  In  the 
nature  of  a  confesslott.  it  was  not  incul- 
patory. "A  confession  is  an  admisslm  made 
at  any  time  by  a  par^  charged  with  a  crime, 
stating  or  auggesting  that  he  committed  that 
crime."  BcBdner,  Br.  p.  215,  pL  13.  Here 
tlie  asserted  admission  or  conversation  over* 
heard  does  not  anggest  in  the  most  remote 
degree  that  detoidant  committed  the  liomi- 
cldeu  The  defendant  was  without  right  to 
have  this  statement  excluded  on  tbe  ground 
that  the  witness  ahonid  have  stated  tbe 
whole  comveraation.  in  view  of  the  fact  be- 
fwe  stated,  which  Is  as  follows:  That  noth- 
ing showB  that  tbe  statemrat  admitted  in- 
criminated her,  and,  in  the  second  place,  for 
the  reason  that  it  does  not  appear  that  the 
convetaatiim  overheard  was  explained  In  any 
manner  by  some  oth»  statement  made  by 
her.  She  made  no  statement,  as  disclosed 
tbe  evidence,  rendnlng  it  necessary  to 
refer  to  It,  and  in  any  manner  ei^lalninft 
limiting,  or  changing  the  overheard  conver* 
sation,  so  far  as  the  record  discloses.  Tbe 
objection  urged  by  defendant* a  connad  was 
that  tiie  witness  was  not  able  to  repeat  the 
entire  conversation,  and  that  It  was  not  com- 
petent tor  tbe  court  to  admit  an  Isolated 
phrase  or  part  of  a  conversation;  that  the 
accused  was  entitled  to  have  tbe  whole  of 
it;  or  to  have  the  whole  of  It  excluded  from 
the  jury.'*  In  answer  to  a  similar  objectim 
this  court  said:  "If  more  was  uttered  on 
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the  same  subject.  It  was  the  duty  of  defend- 
ant's counsel  to  have  Introduced  those  other 
persons  and  proved  that  fact,  and  not  left 
It  open  to  Inferoice."  State  v.  Oliver,  48 
La.  Ann.  KX^,  10  South.  201.  Besides,  the 
testimony  was  admissible  although  tbe  wit- 
ness did  not  hear  the  whole  conversation. 
We  nndmtand  it  to  be  tiie  rule  that  one 
cannot  use  his  verbal  or  written  statemente 
in  his  favor;  yet,  if  the  state  uses  such  a 
statement  as  evidence,  tbe  defendant  Is  en- 
titled to  have  it  all  before  the  court  The 
whole  Is  to  be  proved  up,  and  **the  jury 
may  estimate  the  probablll^  of  any  part  of 
it  which  makea  In  bis  favor."  Best,  Sv.  p. 
273.  That  rale  ia  not  controlling,  we  take 
it  when  it  does  not  appear  that  the  state- 
ment OP  overheard  conversation  introduced 
1^  the  state  has  any  bearing  tm  the  fxime 
charged,  and  when  It  does  not  appear  that 
it  would  have  been  prejudicial  to  the  accue- 
ed  in  tbe  most  remote  manner.  But  if  tiie 
overheard  convtfsatitm  had  any  bearing,  as 
relates  to  intent  and  motive.  It  was,  in  our 
view,  admissible  as  part  of  tbe  res  gestae. 
In  State  Y.  MoUsse,  88  La.  Ann.  3Sl,  tbe 
court  held  that  time  does  not;  of  itself,  de- 
termine whether  a  statement  Is  part  of  tbe 
res  gestae.  Motive  may  be  proved  by  evi- 
dence which  is  part  of  the  res  gestse.  2 
Blsh.  Cr.  Proc.  pp.  290.  680;  Best  Br.  par. 
405,  and  note. 

The  eondutiona  Jnst  stated  bring  us  to  a 
consideration  ot  the  grounds  alleged  by  the 
defendant  for  a  new  trial.  They  are  ,that 
the  district  att<Hiiey,  In  concluding  tbe  dos- 
ing address,  appealed  to  the  jury  to  bring 
in  a  verdict  ot  guilty,  and  that  thereupon 
tbe  crowd  In  the  court  room  burst  into  ap- 
plause, which  the  judge  Immediately  sup- 
pressed, and  sent  the  sheriff  in  the  audience 
to  apinrebend  tbe  wrongdoers  in  thus  ap- 
plauding. The  Judge  then  especially  hi- 
Btructed  tbe  jury  to  disrei^ud  this  applause, 
and  Instructed  them,  la  tbe  case,  to  be  gov- 
erned by  tbelr  opinion  alon&  We  do  not  In- 
fer from  the  stetement  a^^earing  of  record 
that  tiie  Jury  was  influenced  by  the  ap- 
plausb  No  account  is  given  or  deteils  re- 
garding this  demonstration.  It  may  have 
been  the  demonstration  of  thoughtless  boys, 
and  of  men  even  more  tbougbUess  than 
boys.  As  reprehensible  aa  tbe  act  was,  and 
however  much  It  Is  to  be  regretted  that 
men  wlU  so  far  lose  their  self-respect  at 
any  time  while  a  human  being  is  being  tried 
for  her  life,  yet  In  view  ot  the  repressive 
measures  taken,  and  the  prompt  and  deter- 
mined action  the  district  judge,  we  do 
not  think  that  we  should  remand  Uie  case 
for  another  triaL  We  trust  that  upon  such 
occasions  juries  are  not  influenced  by  sense- 
leas  applause.  Recentiy  we  have  had  occa- 
sions to  express  our  views  about  the  feeling 
of  bystanders  and  Ite  Influence  on  the  jury. 
State  V.  Renand,  60  La.  Ann.  662,  66S,  23 
South.  804.  As  in  the  dted  case,  we  do  not 
find  sufficient  ground  upon  which  ^  set 

Digitized  byLaOO' 


482 


29  SOUTHBBN  REPORTER. 


O-a- 


ailde  the  JtuT*!  verdict  It  Is  not  made  evi- 
dent tliat  the  Jury  was  Influenced. 

The  defendant  being  a  woman  condemned 
to  suffer  the  extreme  penalty  ot  the  law, 
we  have  given  the  issues  our  most  earnest 
consideration.  We  have  found  no  ground 
xrpaa  which  we  can  i>088lbly  disturb  the  ver- 
dict and  sentence  of  the  court  For  reasons 
assigned,  the  Judgment  and  rerdlct  ot  the 
court  are  affirmed. 

BLANCHASD,  J.,  dissents  on  the  author- 
ity of  State  T.  Hughes,  29  La.  Ann.  514,  and 
State  T.  ailcrease,  26  La.  Ann.  622.  The  tes- 
timony of  the  witness  Phil.  Simon  was  of- 
fered by  the  prosecution  to  prove  motive,  and 
therefore  had  a  direct  bearing  on  the  case. 
The  single  remark  of  the  accused  which  he 
overheard  and  testified  to  was  but  part  of  a 
conversation.  It  should  have  been  excluded. 
It  cannot  be  considered  as  part  of  the  res 
gestce,  for  it  was  some  80  mlnntea  later  that 
the  killing  occurred. 


(106  La.) 
BCIta  T.  RIYEBA.    (No.  13,663.)i 
(Supreme  Ooart  of  Louisiana.   Feb.  18,  1901.) 

BXEX^UnON— SmZURB— SIUUUTION— 
BVIDBNCB. 

1.  Where  the  vendor  of  a  piece  of  real  estate 
burs  in  good  faith,  and'  pays  the  price,  then 
Brils  it  in  good  faith  to  another  person,  partly 
for  cash  and  partly  on  negotiable  notes  secured 
by  special  mortgsige  and  vendor's  ^vUege^  a 
jadgment  creditor  of  the  original  ownw  cannot 
dlBregard  the  sales,  and  make  a  direct  seizure 
of  the  property  under  a  writ  of  fieri  facias,  on 
the  ground  that  the  two  sales  are  simulations, 
and  the  result  of  a  colluBion  between  the  origi- 
nal owner  and  his  mother-in-4aw,  by  which,  as 
between  themselves,  she  was  to  become  the 
ptirchaser  as  a  par^  iuterposed  for  liimself. 

2.  A  vendor  of  real  estate  cannot  after  he 
has  devested  himself  of  title,  affect  the  rights  ot 
the  inirchaser  by  declarations  made  out  of  the 
presence  of  the  purchaser  derogatory  to  the  ti- 
tle. Lacoste  v.  Benton,  3  La.  Ann.  280. 

(Syllabus  by  the  Oourt) 

Appeal  from  dvil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis.  Judge. 

Action  hy  N.  Burg  against  Henry  Rivera. 
Judgment  for  plaintiff.  On  levy  of  execu- 
tion, Cbtharlne  Hester  sued  to  enjoin  the 
sale.  From  a  Judgment  granting  the  in- 
Junction*  N.  Burg  aiQeala.  Affirmed. 

WUUam  B.  Benedict,  for  appellant  Eer^ 
nan  &  Gowland,  for  appellee  Urs.  Catharine 
ifestw. 

Stiitement  of  the  Case. 

KICHOLE^  a  I.  Plaintiff,  having  ob- 
tained a  Judgment  against  defendant  seized 
certain  proper^  under  a  wilt  of  fieri  facias, 
which  Issued  In  execution  of  the  Judgment 
Un.  Catharine  Hester  enjoined  the  sale, 
^iflimtng  the  property  seized  as  her  property, 
^e  prayed  for  Jndgmeot  prapetuatlng  the 
Judgment  and  for  damages,  Including  attor* 
ney*!  fees,  for  the  sum  of  |000.  Plaintiff, 
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Burg,  answered  this  demand,  pleading,  first, 
the  g«ieral  issue.  He  admitted  the  seizure 
of  the  real  estate  as  set  forth,  and  averred 
that  same  was  legally  had  and  done  Ity  vir- 
tue of  a  final  Judgment  In  this  cause  against 
Henry  Rivera,  under  execution  properly  Is- 
sued. That  at  the  time  of  the  original  atv 
tton  the  said  property  stood  In  the  name  of 
said  Henry  Rivera,  and  during  the  course  of 
ttie  proceedings,  and  In  anticipation  of  Judg- 
ment on  a  valid  debt  declared  upon  and  to 
avoid  payment  thereof,  or  execution  as 
against  all  the  tangjUe  property  by  him 
owned,  plaintiff  did,  irlth  fraudulent  Intent 
to  defeat  said  Judgment  make  a  nominal 
transfer  of  said  property  to  bis  mother-in- 
law,  the  said  Mrs.  Catharine  Hestw,  In  the 
following  manner,  viz.:  First  ^  making  a 
deed  thereof  to  tbe  Security  Building  ft  Loan 
Association  for  the  nominal  sum  of  fl.600 
cash;  and  second,  by  having  his  said  moth- 
er-in-law become  a  8to<Aliolder  of  the  Se- 
curity Building  A;  Loon  Association  (Company 
In  the  purchase  of  16  shares,  in  her  nomi- 
nally borrowing  from  said  association  $1,&00, 
giving  her  note  therefor,  and  In  causing  ihe 
transfer  of  said  pr(q)erty,  mortgaged  to  se- 
cure said  $1,1)00,  to  be  made  to  her,  the  said 
Catharine  Hester,  the  real  and  actual  value 
of  BiUd  property  b^g  at  these  dates  and 
since  more  than  98,000.  ^lat  both  transfers 
were,  as  to  said  H«iry  RIvm  and  said  Gatb- 
arlne  Hester,  simulated,  null,  and  vt>Id.  and. 
If  not  simulated,  were  fraudulent  and  void, 
and  entered  Into  for  the  purpose  of  prevent- 
ing the  execution  of  the  Judgment  of  re- 
spondent as  aforesaid,  and  that  no  funds 
other  than  costs  necessary  to  make  eucb 
transfers  were  used  therein,  and  that  said 
Henry  Rivera  bad  no  other  tanglMe  property. 
That  he  bad  been  damaged  by  reason  of  the 
Injunction  aforesaid  In  the  sum  of  $100  coun- 
sel fees  and  $160  special  damages.  In  de^, 
loss  of  time,  obstruction  of  his  writ  and  for 
whic3i  he  now  made  demand.  He  prayed 
that  the  Injunction  Issued  be  dissolved,  vrith 
$250  damages.  The  district  court  rendered 
Judgment  In  fiivor  of  Mrs.  Catharine  Hester, 
perpetuating  the  InJnnctUm.  with  $100  dam- 
ages, and  the  leUng  oedltor.  Burg,  aih 
pealed. 

Opinion. 

There  can  be  no  doubt  that  the  title  of 
the  property  Involved  passed  by  a  sale  from 
Rivera  to  the  Security  Company  for  $1,S00, 
and  that  the  price  of  the  sale  was  paid  by  It 
Having  acquired  the  property.  It  stdd  the 
same  on  the  27th  of  Mardi.  1897,  to  Mrs. 
Hester,  the  plaintiff  (in  Injunction),  tor 
$1,500;  she  executing  her  promissory  note 
in  representation  of  the  price  secured  spe* 
cial  mortgage  and  vendor's  privilege.  It  is 
claimed  by  the  setstng  creditor,  Bu^,  that 
the  sale  from  Rivera  to  the  Security  Com- 
pany and  from  the  Security  Conipany  to 
Mrs.  Hester  were  simulations.  The  really 
of  these  two  sales  quoad  the  Security  C<»tt- 
pany  and  Its  good  talQi  aa  to  both  la  not 
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Queatloaed.  It  baa  not  been  made  a  party  to 
tliis  salt  It  la  asserted  that  In  point  of 
fact  RlTera  waa  the  real  purchaser  from  the 
Security  Company,  and  not  Mrs.  Hester,  who 
Is  Rivera's  mother-In-Iaw.  The  company 
did  not  deal  with  BlTera,  or  consent  to  ac- 
cept him  as  its  debtor.  It  holds  Mrs.  Hes- 
te^B  note,  and  she  is  onqoestlonably  boond 
upon  It  PlalntilC  attempts  to  fhlft  the  title 
to  the  property  from  Mrs.  Hester  to  Rivera 
by  paroL  The  erldence  introduced  to  estab- 
lish this  contention  would  be  InsufBclent  to 
sustain  It,  even  If  It  were  conceded  that  title 
to  real  estate  could  be  destroyed  In  that  way. 
Kfrs.  Hester  was  a  witness  on  the  stand,  and 
the  seizins  creditor  did  not  cross-examine 
ber.  Statements  made  by  Rivera  after  his 
sale  of  the  property  to  the  Security  Company 
to  Lablche,  no  person  being  present  but 
themselves,  as  to  bis  object  and  purpose  la 
making  tbe  sale,  cannot  affect  the  Secmrlty 
Company  or  Mrs.  Hester.  We  find  no  good 
groimd  why  the  judgment  appealed  fnmi 
should  not  be  affirmed.  See  Weathers  r. 
Pecot,  S2  La.  Ann.  932,  27  South.  B88L  It  !• 
berel^  affirmed. 


aOB  La.) 

THOMPSON  V.  DOTTORBa    (No.  U.502.)t 
(Bopreme  Court  of  Loaislana.   Fab.  4,  1001.) 
HAILROADB-VRIOHTIININQ  TEULMB-IAABSL- 

mas. 

A  receiver  of  a  rallwiv  company  wUch 
fnmtBhea  cars  to  anothw  company  nnder  a 
traffic  arrangement  whereby  the  latter  company 
Is  to  operate  them  Is  not  liable  for  damages  re- 
soltlag  from  sacb  operation  over  the  tracks  of 
the  latter  oompany. 
(Syllabus  by  the  Omrt) 

Appeal  from  dvll  district  court  parlih  of 
Orleans;  George  H.  Thfiard,  Judge. 

Action  by  Richard  Hiomiwn  against  W.  O. 
Dotterer,  receiver  of  the  New  Orleans  & 
Western  Railway  Company.  Judgment  for 
plaintiff,  and  def^idant  appeals.  Reversed. 

Farrar.  Jonas  &  Emttschnltt  for  appellant 
Benlamln  Bice  Forman,  for  appellee. 

HONBOB,  J.  Flalntlfl  wu  holding,  by 
tfaeir  heada,  a  pair  of  lionea  wUcb  were 
standing  on  Basin  street  la  New  Orleans, 
upon  August  4,  1S09,  when  a  steam  engine^ 
with  care  attached,  coming  along  Bienville 
street  tamed  the  comer  Into  Baaln,  and  so 
frightened  tlie  horses  that  the  plaintiff;  in  the 
^Eort  to  control  them,  was  rierlously  injured. 
He  brings  13ils  sott  for  the  recovery  of  92,fi00. 
as  the  damages  sustained,  against  William  OL 
Dotterer,  receiver  of  tiie  New  Orleans  * 
Western  Railway  Company,  alleging  ttiat  the 
train  which  caused  said  damages  waa  unlaw- 
fully and  nei^Igently  operated  by  said  re- 
ceiver. Tlie  answer  Is  a  general  denlaL 
Hiere  was  a  verdict  and  Judgment  for  the 
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plaintiff  In  the  sum  of  |230,  from  which  tbe 
defendant  has  appealed;  and  to  the  appeal 
the  plaintiff  has  answered,  praying  an  In- 
crease in  the  Judgment 

The  theory  upon  which  the  suit  was 
brought  and  upon  which  It  has  been  argued 
on  bebalf  of  the  plaintiff  Is  that  the  horses 
which  the  plaintiff  waa  holding  were  stand- 
ing upon  Basin  street  &t  a  point  about  40 
feet  from  the  comer  of  Bienville,  and  with 
their  heads  In  the  direction  of  tbe  latter 
street  when  the  engine  and  cars  came  sharp* 
ly  around  the  comer  from  Bienville  street 
and  were  suddenly  brought  into  such  close 
proximity  to  the  horses  that  the  discharged 
steam  went  under  them,  and,  wlfli  the  ring- 
ing of  tbe  bdl  and  other  noises,  frightened 
the  horaes,  with  the  result  as  stated.  A  care- 
ful consideration  of  the  testimony  of  the  two 
witnesses  who  undertook  to  establish  these 
facts  leaves  us  In  considerable  doubt  con- 
cerning them.  The  plaintiff  himself  swears 
that  he  was  standing  with  the  horses  at  the 
OHner  of  Basin  and  Canal  streets,  which  la 
two  squares  distant  from  Basin  and  Bien- 
ville, and  we  find  nothing  In  his  testim(my 
which  is  irreconcilable  with  that  statement 
Upon  the  other  band,  a  witness  named 
Hardy  places  the  horses,  of  which  be  waa  the 
owner,  and  the  plaintiff,  where  they  are 
placed  by  the  petition,  so  that  there  is  a  con- 
flict upon  that  important  point  between  the 
two  witnesses  who  alone  testify  concerning 
it  We  need  not  however,  be  detained 
the  consideration  of  that  question.  It  is 
shown  by  affirmative  and  uncontradicted  evi- 
dence that  William  a  Dotterer,  receiver  of 
the  New  Orleans  &  Western  Railway  Com- 
pany, was  not  operating  the  train  which  Is 
said  to  have  caused  the  accident  but  that 
said  train  was  <^rated  by  tbe  New  Orleans, 
Spanish  Fort  A  Lake  Railroad  Oompany,  and 
that  the  tracks  near  which  the  accident  oc- 
curred, and  over  which  said  train  was  being 
operated  at  that  time,  were  tracks  claimed 
by  and  In  the  use  of  said  New  Orleans, 
Spanish  Fort  ft  Lake  Railroad  Company. 
Whether  that  company  was  properly  making 
nse  of  the  emirate  and  other  franchises  is 
a  question  which  does  not  pn^erly  come  up 
In  this  case.  As  a  matter  of  fact  it  was  act- 
ing as  a  corporation,  and  In  that  capacity 
had  made  a  traffic  arrangement  whereby  It 
was  operating  cars  furnished  by  tbe  New  Or^ 
leans  &  Western  Railway  Company  over 
tracks  of  which  It  (tbe  Spanish  Fort  Oom- 
pany) claimed  to  be  In  possession  as  owner, 
and  over  which  It  Is  alleged  In  the  petition 
the  New  Orleans  ft  Western  Railway  Com- 
pany had  no  right  to  operate  cars.  Under 
these  circumstances,  we  are  ot  opinion  that 
the  verdict  and  Judgment  appealed  from 
should  be  set  aside  and  reversed,  and  that 
there  should  be  Judgment  in  favor  of  the  de- 
fendant rejecting  the  demand  of  the  plain- 
tiff, with  costs  is  both  courts.  And  it  Is  so 
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OITT  OF  NBW  OBLEANS  T.  BINALDL 
(No.  18,042.) 
(Saprame  Oonrt  of  Louisiana.  Hardi  6.  1901.} 

OITT  ORDINANCB— VAUDITT— NOTICB-AFFI- 
DAVIT  OF  OFFENSE— HARMLESS  ERROR. 

1.  The  legality  and  conatitutionalilT  ot  the 
ordinance  attacked  alone  are  at  issne. 

2.  The  act  denoanced  the  city  council  has 
the  sanction  of  several  statute*. 

3.  The  defendant  does  not  appeal  from  the 
asserted  notice,  bat  from,  the  Judgment  which 
was  afterwards  rendered. 

4.  If  the  notice  be  illegal,  it  was  not  the 
basis  of  the  jndgment  appealed  from,  which 
was  rendered  on  an  aflldavlt,  and  after  hear- 
ing witnesses. 

Jt.  WhUe  it  Is  desiraMa  that  an  affldavlt  Initi- 
ntinff  a  proceeding  such  as  was  instituted 
should  spedfy  the  particulars  constituting  the 
charge  brought,  it  may  yet  be  held  sufficient  If 
it  sets  forth  the  ordinance  and  the  particular 
section  violated. 

6.  While  a  subpcena  applied  for  should  Issae, 
If,  on  appeal,  *it  appears  that  the  testimony  of 
the  witnesses  would  not  in  any  manner  have 
serred  to  sustain  defendant's  theory,  the  Judg- 
ment will  not  be  annulled. 

(Syllabas  by  the  Oottrt) 

Appeal  from  recorder's  conrt  of  Kew  Or^ 
leans;  Andrew  P.  Marmouget,  Judge. 

Annie  Rinaldi  was  convleted  of  Tlolating  a 
city  ordinance,  and  appeals.  Affirmed. 

Joseph  B.  Derbto.  for  appellant  Samotf 
h.  Gllmore,  Ottj  Attj.,  and  M.  Dracoa  Dlm- 
itry,  Asst  City  Atty.,  for  appellee 

BBXAnx.  J.  This  la  an  appeal  tnm  a 
Judgment  condemning  the  appellant  and  de- 
fendant to  pay  a  fine  of  five  doUan.  or  In 
deCanlt  of  payment  of  this  fine  to  be  Imprls- 
oned  tor  10  days,  fw  the  alleged  vlolatloa  of 
a  dty  ordina&c&  Tbe  mayor  ot  the  city  Is- 
sued a  notice  which  was  duly  served  on  the 
def^dant  and  which  vaa  algned  June  26, 
1000.  On  the  27th  day  of  July  foUowlng. 
one  of  the  police  t^cera  of  the  dty  filed  an 
affidavit  acalnst  the  defendant,  containing  a 
reference  to  the  Mdlnance  which  iie  swore 
defendant  had  vlcteted.  The  defendant  was 
arraigned,  and  testimony  was  heard  for  the 
respective  parties  to  the  suit  Alter  tbe  evi- 
denoe  had  been  heard,  the  Judgment  to  which 
we  have  b^ore  r^erred  was  rmdentd.  We 
do  not  make  a  summary  of  the  facts,  for  all 
the  parties  agree  In  the  atatonent  that,  under 
the  repeated  decIslouB  of  tUs  conrt.  thie  facts 
are  not  before  us  <hi  an  appeal  from  the  re- 
corder's court.  Our  Jurisdiction  on  appeal 
is  confined  to  a  review  as  to  the  legality  and 
cmstltutionallty  of  the  ordinance  assailed 
and  the  fine  imposed.  From  the  niunber  of 
decisions  on  that  subject,  we  dte  the  most 
recent  (State  v.  Hohn,  GO  La.  Ann.  432.  23 
Sonth.  066,  and  City  of  New  Orleans  v.  Graf- 
flna,  S2  La.  Ann.  1082,  27  South.  S90).  and 
pass  to  a  consideration  of  the  pi^ti  at  Issue 
on  this  appeal. 

The  first  ground  urged  by  defendant  In  her 
demurrer  filed  In  the  recorder's  court  Is  that 
Ordinance 'No.  13,032.  O.  S.,  as  amended  by 
Ordinance  Na  13,485,  is  illegal  and  unconsti- 


tatlonal,  for  th»  reasui  that  there  It  no  such 
ofFmse  known  In  the  law  as  that  embodied  In 
section  6  of  Ordinance  No.  13,082,  O.  S.  The 
court  a  qua  found  that  the  whole  ordinance 
had  been  vlt^ted,  and  did  not  confine  the 
decision  to  section  6  of  the  original  ordinance. 
The  whole  ordinance  embraces  the  original 
and  the  amending  ordinance.  Beading  the 
two  together,-^the  original  and  the  amend- 
ment,—we  find  no  difficulty  In  arriving  at  the 
coDduslon  that  there  is  an  oS&xae  known  to 
the  law  aa  set  out  in  this  ordinance.  We 
will  not  dw^l'  upon  this  phase  of  the  issue. 
We  do  not  conceive  Its  necessity.  Tlie  ao- 
tliorlty  Is  ddegated  to  the  municipality,  and 
such  legislation  has  always  received  the 
law's  sanction. 

The  next  objection  stated  In  the  danurrer 
Is  directed  against  the  oDcer  of  the  dty  br 
whom  the  notice  before  mentioned  was  is- 
sued. The  complaint  Is  that  he  assumed, 
before  sufficient  hearing,  that  the  defendant 
was  amenable  to  the  charge  made,  and  that, 
thus  assuming,  be  issued  a  notice  which 
should  not  have  been  Issued  before  kearing. 
Conceding  that  tills  complaint  covers  the  as- 
serted harshness  at  tte  notice  In  question.  It 
yet  remains  a  fiict  that  an  cacamlnatlon  was 
had,  and  that  no  Judgment  was  pronounced . 
before  the  defendant  Imd  the  opportunity  of 
being  heard  before  the  recorder's  court 
However  stringent  the  mayor's  notice  may 
have  been,  and  howeTur  true  may  be  the 
charge  that  it  was  a  preliminary  step  too 
conduslTe  in  Its  nature,  the  defendant  did 
not  leave  on  account  of  the  notice,  but  re- 
mained and  stood  her  trial,  which  results 
In  the  Jndgment  from  which  she  appeala 
She  does  not  ai^»eal  from  the  asserted  of- 
f^dlng  notice,  but  from  the  Judgment  of  a 
CQnq>etent  court  This  notice  did  not  have, 
under  the  dreomstancea,  and  in  view  of  the 
trial  and  subsequent  Judgment  the  ^ect  of 
a  Judgment  We  leave  this  omtentlon  of 
defendant  after  dtlng  Watos-Pterce  Oil  Ca 
V.  Town  of  Kew  Iberia,  47  La.  Ann.  863,  IT  j 
Soutti.  343,  as  having  some  bearing  In  sup*  I 
port  of  this  notice^ 

Tlie  next  ground  of  tiie  defmdanf  a  ctnn- 
plaint  as  set  out  In  the  demurrer,  la  that  the  . 
affidavit  Is  vagne,  Ind^nite,  and  inauffident. 
It  was,  ve  tUnk,  drawn  in  the  usual  form 
of  such  an  affidavit  The  affiant  pointed  to 
tiiie  ordinance  vrhlch  he  swore  had  been  vio-  I 
lated,  and  sufficiently.  In  our  view,  placed  the 
defendant  on  her  defense.  : 

The  next  ground  at  tba  demurrer  Is  equal- 
ly unsustalned  by  reason  suffldent  to  author  ' 
ize  us  to  set  aside  the  Judgment  appealed 
against  aa  nnlL    We  have  already  stated  i 
that  In  our  view,  the  prosecution  and  the  { 
Judgment  were  broad  enough  In  their  aco^ 
to  embrace  the  charge  of  having  -violated  all 
the  ordinance,  both  original  and  amendment 
It  would  serve  no  purpose  few  us  to  dedd? 
that  section  6  of  Ordinance  No.  13,032,  C  S., 
is  unconstitutional.  In  the  face  of  the  fact 
that  there  are  a  number  (tf^-sectlona  other 
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corporation  indebted  to  plaintlffB,  and  vhlch 
Bopersedeil  the  old  corporation  oni;  for  (plais- 
tiliB  arer)  the  purpose  oC  buying  the  property  of 
the  latter  in  order  to  escape  the  payment  of  ita 
debt.  The  simulation  charged  is  not  sustain- 
ed againflt  the  corporation,  which  was  tbe  sel- 
xing  creditor  in  the  first  suit.  The  mortgage 
of  tbia  creditor  primed  all  others.  The  trans- 
actions between  the  seizing  creditor  and  the 
new  corporation  have  no  appearance  of  being 
simulated,  and  are  not  subject  to  the  action  ea 
declaration  de  simnlation. 
(SyUabus  by  th«  Court.) 

Appeal  from  judicial  district  court,  paclsb 
of  Ouachita;  L.  B.  Hall.  Judge. 

Action  by  George  P.  Lowry  and  another 
against  the  West  Monroe  Lomber  Company, 
Limited.  Judgment  for  detoidant,  and 
plaintiffs  appeal.  Affirmed. 

Andrew  Augustus  Qunby,  for  appellanta. 
Hudson.  Potts  &  Bernstein,  for  appellee. 


than  section  6  not  attacked,  and  not  sabject 
to  attack,  which  sustain  the  proceedings  and 
the  Judgment  if  the  facts  are  as  found  by  the 
recorder.  Tbe  defendant  did  not  file  a  bill 
of  partlcnlars,  as  she  might  have  done. 

Before  this  court  on  appeal  defendant 
urges'  that  the  lower  court,  without  reason 
In  law,  refused  to  grant  ber  a  motion  for  a 
subpoena  on  the  mayor.  The  record  shows 
that  counsel  bad  a  note  showing  the  court's 
refusal  to  grant  this  motion,  entered  on  the 
minutes  In  llcn  of  a  bill  of  exceptions.  We 
notice  that  defendant's  brief  on  appeal  sets 
forth  that  the  mayor  stated  in  the  notice  to 
the  defendant  to  remove  from  the  bouse  des- 
ignated "his  knowledge"  of  the  facts  char- 
sed;  that  this  notice  was  made  the  basis  of 
the  proceedings.  On  appeal  the  defendant 
nrges  that  In  view  of  this  asserted  "knowl- 
edge," and  the  fact  that  this  notice  was  the 
basis  ol  the  proceedings,  she  was  entitied  to 
his  testimony.  If  this  position  be  correct, 
tbe  subpoena  should  have  been  issued,  tf 
timely  requested.  Tbe  jKMltlon  may  be  cor- 
rect from  defendant's  standpoint,  but  not 
when  the  questions  Involved  are  considered  as 
a  whole.  The  mayor's  assented  knowledge  had 
naught  to  do  with  the  proceeding  before  the 
recorder's  court  Defendant  appeals  from 
the  judgment  pronounced  by  the  recorder, 
and  not  from  anything  connected  with  or 
growing  out  of  the  major's  notice  to  vacate. 
The  [ffoceedlngB  were  Initiated  by  an  afflda- 
▼it,  which  was  issued  three  months  after  tbe 
mayor's  notice.  The  affidavit  charges  tbe  de- 
fendant with  baring  violated  Ordinance  No, 
18,082.  a  S.,  18  1.  2.  6,  as  amended  1^  Ordi- 
nance No.  13.486.  a  S.  We  strike  out  for 
the  moment  section  6,  under  which  the  may- 
or acted,  and  still  there  remains  a  complete 
pn^bition.  which  the  defendant  la  charged 
with  having  violated.  Sectim  1  of  Ordi- 
nance No,  18,062,  0.  S.,  Is  complete  In  Itself; 
and,  wh&a  taken  and  construed  with  section 
B.  the  prohibition  la  about  as  complete  as  any 
prohibition  can  be.  It  f(^ow8  that  there  Is 
no  necessity  to  pass  upon  tbe  mayor's  action, 
and  that  his  testimony  regarding  that  action 
cannot  have  the  least  bearing.  His  notice 
was  fortign  to  the  cukvlctlon.  Testimony  re- 
lating to  the  notice  Is  not  germane  to  the  Is- 
anes  Involved,  and  now  before  us  for  decision. 
One  has  no  right  to  testimony  touching  an  is- 
sue not  before  the  court  For  the  reasons  as- 
signed, the  jadgment  wpealed  from  is  af- 
firmed. 
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LOWRY  et  al,  v.  WEST  MONROB  LUMBER 

CO.,  limited.    (Xo.  18,776.)t 

(Supreme  Court  of  Louisiana.    Feb.  4,  1801.) 

SHERIFF'S  SALE— ACTION  TO  BKT  ASIDB- 
8IMULATI0N. 

Ib  an  action  to  set  aside  a  sale  made  at 

frablic  suction,  on  tbe  ground  of  simulation.  It 
■  attempted  to  have  It  decreed  that  a  new  cor- 
poratiCHi  was  a  mere  locum  tenens  of  an  old 

>  Reheariag  dmiad  Hsrch  11,  190L 


BREATTX.  J.  The  plaintiffs.  Qeorge  P. 
Lowry  and  the  Goldman  &  Bfassur  Com- 
pany, Limited,  who  are  judgment  creditors 
of  the  Ouachita  Ezc^alor  Saw  &  Planing 
Mills,  Umited,  bring  this  suit  against  the 
defendant  to  have  a  sherifTs  sale  of  the 
proper^  of  the  Ouachita  Excelsior  Saw  A 
Planing  Mills  made  on  the  21st  day  of  May, 
3898,  declared  void  as  a  pure  simulation.  In 
tbe  same  action,  plaintiffs  sue  to  have  It  de- 
creed that  the  West  Monroe  Lumber  Com- 
pany. Limited.  Is  a  slmtilation.  In  tbe  alter- 
native, plaintiffs  ask  that  It  be  decreed  that 
their  claim  for  the  sum  of  $363,  with  Inter- 
est, as  claimed,  Is  due  by  tbe  last-named 
company.  This  cause  was  before  us  In  a 
prior  suit  The  Judge  of  the  district  cotirt 
had  rejected  the  demand  of  tbe  [dalntiff. 
From  this  judgment  plaintiff  appealed,  and 
on  appeal  this  court  affirmed  tbe  judgment 
of  the  district  court  Fay  v.  Bank,  51  Ia. 
Ann.  618.  28  South.  268.  On  rehearing  we 
amended  our  decree  only  as  relates. to  the 
amount  prayed  for  by  the  plaintiff  In  the 
alternative.  In  the  cited  case  we  reviewed 
the  evidence  now  before  us  on  the  second 
appeal.  Tbe  only  new  testimony  Is  that  of 
Judge  Ounby,  who  testified  regarding  the 
value  of  the  property  of  the  Ouachita  Excel- 
sior Saw  &,  Planing  Mills  that  was  sold  at 
pnbllc  auction  by  the  sheriff  on  the  day  be- 
fore mentioned,  and  the  testimony  of  a  judg- 
ment creditor  of  the  company.  The  value 
of  the  property  testified  to  by  the  first  wit- 
ness has  of  Itself  Uttie' bearing  mi  the  ques- 
tion Involved.  Nor  do  we  think  that  tbe 
other  facts  testified  to  by  blm  are  sufficient 
of  themselves  to  justify  us  In  granting  the 
relief  asked.  If  plaintiffs'  theory  of  the 
case  were  followed,  then  It  would  be  of  Im- 
portance; but  as  we  do  not  think  that  theory 
Is  sustained,  for  reasons  hereafter  given,  we 
pass  to  the  testimony  of  the  other  witness 
who  testified  on  tbe  second  trial.  The  wit- 
ness Haynes  is  a  stockholder  In  tbe  West 
Monroe  Lumber  Company,  Limited.  He 
says  that  he  sold  a  judgment  he  held  against 
the  Excelsior  Saw  ft  Planbig  MUls  to  U  D. 
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Mclaln,  before  tbe  sale  InvolTed  In  thii  suit, 
tor  stock  In  tbe  West  Monroe  Lumber  Com- 
pany, Limited.  By  tbii  witness  plaintiff 
soQcht  to  proTe  that  none  of  the  stockbtdd- 
ers  In  the  West  Monroe  Lumber  Company, 
Limited,  had  paid  anything  for  the  stock. 
The  witness  answered  that  be  did  not  know. 
Tbe  judgment  of  tbe  district  court  reject- 
ed plaintiffs'  demand,  and,  as  relates  to  tba 
altematlTe  demand,  stated  before,  reserved 
to  plaintiffs*  tbe  right  to  sae  tbe  proper  par* 
ties.  From  that  Judgment  plalntUb  prose- 
cute this  appeal. 

In  our  view,  tbe  sheriff's  sale  of  tbe  pn^ 
erty  of  the  Onacblta  Bxcdslor  Saw  &  Plan- 
ing MlUa,  made  on  tbe  date  before  stated, 
was  not  a  ^ulated  sale.  It  Is  abundantly 
made  evident  by  tbe  testimony  Uiat  the 
amount  claimed  by  the  Ouachita  National 
Bank  was  due  to  that  bank.  Tbe  mortgage 
It  held  was  a  valid  mortgage  due  by  the 
said  company.  This  bank  sued  out  a  writ 
of  seizure  and  sale,  and  bad  the  property 
sold  In  accordance  with  Its  rights  as  a  mort- 
gage creditor.  This  mortgagee  had  tbe  same 
right  of  foreclosure  as  any  other  mortgage 
creditor  could  have  bad.  True,  tbe  presi- 
dent of  tbe  bank  was  a  director  of  tbe  Oua- 
chita Bxcelaior  Saw  &  Planing  Mills,  bat 
they  were  separate  entitles,  owned  by  sepa- 
rate interests,  and  were  entirely  distinct  cor- 
porations. The  lumber  company,  beyond  all 
question,  owed  tbe  amount  of  the  mortgage. 
It  follows  from  this  that  all  tbe  proceedings 
were  regular  enough  up  to  tbe  time  that  the 
property  was  adjudicated  to  the  West  Mon- 
roe Lumber  Company,  Limited.  Plaintiffs 
charge  that  the  Ouachita  National  Bank  per- 
mitted tbe  West  Monroe  Lumber  Company, 
Limited,  after  this  sale,  to  become  Its  debt- 
or for  tbe  price;  that  is,  that  Instead  of  re- 
quiring cash,  it  accepted  a  mortgage  for  the 
price.  We  believe  that  such  Is  a  fact,— that 
It  Is  sustained  by  tbe  testimony.  It  la  rea- 
sonable to  infer  that  an  agreement  was 
made  to  that  end  between  the  Ouachita  Nsr 
tlonal  Bank  and  tbe  West  Monroe  Lumber 
Company,  Limited,  prior  to  tbe  sale.  It 
does  not  follow,  however,  because  of  such  an 
agreement,  that  tbe  transactltm  is  a  simula- 
tion. If  in  tbe  course  of  these  dealings  be- 
tween the  bank  and  these  lumber  companies 
it  happened  that  some  one  gained  an  advan- 
tage. It  does  not  afford  a  right  to  have  tbe 
sale  decreed  a  simulation;  for  tbe  contract 
It  Is  evident  had  some  reality.  Plaintiffs  In 
their  petition  aver.  In  substance,  that  the 
West  Monroe  Lumber  Company,  Limited,  Is 
only  tbe  alter  ego  of  tbe  Ouachita  Excelsior 
Saw  &  Planing  MlUs,  In  any  event  It  does 
not  appear  that  a  knowledge  of  that  fact  If 
It  be  a  fact  was  traced  to  the  Ouachita  Na- 
tional Bank.  As  between  the  two  corpora- 
tions, we  do  not  think  that  the  charge  made 
was  sufficiently  sustained  In  these  proceed- 
ings to  enable  us  to  treat  tbe  West  Monroe 
Lumbw  Company,  Umited,  as  a  mere 
dummy,  not  entitled  to  legal  existence.  Tba 


evidence  is  conflicting,  but  Its  preponder- 
ance is  not  of  such  a  character  as  to  Justify 
us  In  presuming  It  a  mere  simulation.  Tbe 
stockholders  of  the  West  Monroe  Lumber 
Company  are  not  the  same  as  tbe  stocltbold- 
ers  of  the  Ouachita  Excelsior  Saw  &  Plan- 
ing Mills.  The  management  has  changed, 
and  the  trend  of  Its  wganlzatlon  and  bunl- 
ness  is  not  that  of  a  mere  simulated  concenu 
We  therefore  do  not  think  we  could  feel  Jus- 
tified In  pronouncing  a  decree  which  would 
put  an  end  to  Its  existence  as  a  corpOTatlon. 
With  reference  to  ttie  alternative  demand, 
about  9963.  plaintiffs'  brief  Is  sUent  We 
have  examined  the  testimony  on  tbe  mbjeot, 
and  have  not  succeeded  In  arriving  at  the 
conclusion  that  Judgment  should  now  tie 
granted  for  the  amount  claimed.  For  rea- 
sons assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  Jndgmoit  aroealed  from  ii 
affirmed. 

(106  La.) 

MAT  T.  PHILIJP8.   (N&  lS,T10.)t 

Supreme  Court  of  LonUana.  BCardi  6^  19(0.) 

IHJUNCTtO>f— ENFORCKHBNT  OF  MORTOAOB- 
HOnON  TO  DISSOLVB-BinUlART  TOIAI*. 

1.  A  plaintiff.  who«e  ^ocsedinc  by  execut<»y 
process  to  collect  a  mMtgaee  debt  dna  him  is 
stopped  by  InJonctkm  isauea  without  bond,  on 
tbe  averment  that  time  to  pay  the  debt  had 
been  giveo,  is  entitled  to  test  by  summary  trial 
tbe  grounds  of  the  opposition. 

2.  And  nothing  contained  in  Act  No.  4  of 
1896k  entitled  ''An  act  to  fix  and  ncnlate  the 
terms  of  tbe  dvU  district  court  for  nio  pariab 
of  Orieans,"  etc,  negatives  tbs  right  to  try  a 
motion  to  dlasolve  sndi  an  laJiuetiMk  <m  any  Ie> 
gal  day  in  the  year. 

(Syllabus  by  tbe  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  John  St  Paul,  Judge,  acting  for 
Thomas  0.  W.  EUls,  Judge,  abaoat  on  leave. 

Action  by  John  May  against  A.  B.  Pbll' 
lips.  Judgment  for  plaintiff.  Defendant  ap- 
peals. AfflmedL 

Cbaries  Lonque  and  Ddoe  OL  Mellen.  tat 
app^ant  WllUam  W.  Weaterttid,  tor  ap* 

pellee. 

BLANCQARD,  J.  Plaintiff  took  out  ex- 
ecutory procesa  on  a  note  secured  by  mort- 
gage, executed  by  ^«idant  He  bad  ac* 
quired  tbe  note  from  tbe  Qsnal  Bank  of  New 
Orleans  by  notarial  act  of  purchase  and  8ub> 
rogation.  Following  tbe  service  of  legal  no- 
tice upon  blm,  defendant  sued  out  an  injunc* 
tion  to  prevent  the  clerk  of  court  from  issu- 
ing tbe  writ  of  seizure  and  sale;  and  to  en- 
join the  plaintiff  from  proceeding  further  in 
tbe  foreclosure  of  tbe  mortgage.  Tbe  ground 
for  the  injunction  was  that  plaintiff  bad, 
through  his  representative,  granted  an  ex- 
tensl<m  of  time  in  which  to  pay  the  debt  and 
tbe  writ  Issued  vrithout  bond,  pursuant  te 
artides  789  and  74D  of  the  Code  of  Practice. 
The  latter  article  requires  the  judge  to  pro- 
nounce summarily  <m  the  mwita  of  the  op- 

*  BShMring  dttled  Haroh  II;  IML 
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position  thus  made,  If  the  plalntiS  require 
it.  and  tbe  foUowlns  article  (741)  recites  that 
"the  plalotUf  against  -whom  the  Injunction 
has  been  obtained  maj  compel  the  defend- 
ant to  prove.  In  a  sommarr  manner,  before 
the  Jndse,  the  troth  of  the  facts  alleged  In 
Us  opposition."  The  plaintiff  did  require 
the  Judge  to  pronounce  summarily  fm  the  op- 
position, and  did.  bj  motion  to  dissolve, 
based  on  the  allegation  that  the  aTerment  of 
extension  of  time  was  nntrae,  take  action  to 
compel  the  defendant  to  prove,  In  a  snm- 
mary  manner,  the  troth  of  the  facts  alleged 
In  his  petition  for  Injunction.  When  the 
motion  to  dissolve  came  on  tot  trial,  it  Is 
gathered  from  the  re«ad  {though  no  bill  (tf 
exception  to  this  rollng  of  the  Judge  appears) 
that  defendant  objecttd  to  die  snmmary  trial 
on  the  ground  that  the  merits  at  the  cause 
were  tnvcdved,  and  for  that  reasim  no  trial 
could  be  bad  during  the  vacation  of  the  court 
Betatg  ruled  to  trlaU  be  then  moved  for  a 
cMittnoance  In  order  to  take  the  testimony 
of  an  absent  witness,  alleging  sarprise. 
nme  appears  In  the  record  no  formal  mo- 
tion for  continuance  setting  fcMth,  under 
oatb,  what  be  e^wcted  to  prove  by  the  ab- 
sent witness,  nor  alleging  the  materiality 
of  the  testimony  wanted,  nor  due  diligence 
exCTted  to  procnre  the  attendance  of  the 
witness.  The  motion  to  continue  was  over^ 
ruled,  and  defendant  toalk  a  bill  of  ezcep- 
ti<m.  Trial  of  the  motion  to  dissolve  was 
tiien  had,  with  the  result  that  the  motion 
was  sustained  and  the  injanctjon  dissolved. 
Frwn  tbls  Judgment  a  snspenslTe  appeal  was 
tak^  and  this  appeal  is  now  before  us. 

Hie  plaintiff,  wbose  proceeding  to  collect 
the  debt  due  him  waa  stepped  by  injunction 
luned  without  bond,  was  clearly  entitied  to 
test  snmmailly  the  grounds  of  the  t^posi- 
tioD.  mie  law  granting  him  this  right  Is 
clear  and  emphatic;  Code  Prac.  arts.  740, 
741,  7M«  756.  Proceedings  are  summary,  de- 
dares  Code  Prac.  art  08,  when  carried  on 
with  rapltfty.  and  without  the  observance 
of  the  formalities  required  In  ordinary  cases. 
See,  also,  Obde  Prac.  art  1084.  In  Penoullh 
V.  Abraham,  42  Im,  Ann.  826,  7  South.  633, 
which  was  a  proceeding  via  executiva  to 
foreclose  a  mortgage,  the  seised  debtor  en- 
joined the  sale  on  like  grounds  as  In  the  in- 
stant case.  vis.  that  the  seizing  creditor  had 
granted  time  for  the  payment  ot  the  debt 
The  d^ndant  in  Injunction,  acting  under 
the  authority  of  Code  Prac.  art  741,  ruled 
the  plaintiff  to  summarily  prove  the  truth  of 
his  averments,  and  on  the  trial  of  the  role 
his  injunction  was  dissolved. 

But  counsel  for  defendant  herein  (plaintiff 
In  Injunction)  cites  Act  No.  4  of  1806  as  sus- 
taining his '  c(Hitention  that  a  role  to  quash 
or  motion  to  dissolve,  which  Involves  the 
merits  at  a  pending  controversy,  cannot  be 
tried  during  the  vacation  of  the  district  court 
fn>  the  parish  of  Orleans.  That  statute  pro- 
vides that  the  civil  district  court  for  the  par- 
ish of  Orleans  shall  be  (^ened  at  11  o'elock 


a.'m.,  and  shall  remain  open  until  8  o^dock 
p.  nu,  from  the  16th  of  Octobw  to  the  end 
of  June  In  each  year.  It  thus  appears  that 
tliat  court  is  In  vacation,  so  far  aa  its  usual, 
ordinary  business  Is  concerned,  from  and  in- 
chudve  of  July  lat  to  October  16th  of  each 
year.  "But,"  continues  the  statute,  "for 
granting  InterlocuttMT  orders,  issuing  any 
and  all  writs,  trials  <tf  rules  to  quash  same, 
and  not  upon  the  merits,"  etc.,  "said  court 
shall  remain  open  all  legal  days  during  the 
whole  of  the  year."  Stress  is  laid  upon  the 
words  '*not  upon  the  merits,"  and  It  Is  in- 
sisted that  when  defendant  was  ruled  to 
trial  upon  tiie  motion  to  dissolve,  on  the  14th 
of  August  1900,  the  court  being  thei  In  va- 
cation,  it  was  not  competent  for  the  Jndge 
to  proceed  to  hear  and  determine  the  motion, 
because,  as  averred.  It  was,  in  ^ect  a  trial 
ot  the  merits  of  the  cause,  which  could  not 
be  had  In  vacation.  This  contention  Is  with- 
out force;  The  statute  referred  to  is  not  In 
conflict  In  any  respect  with  the  declarati<ms 
of  the  codal  law,  aa  embodied  In  Oode  Prac. 
arts.  740^  741.  The  words  of  the  statute,  *^t 
upon  the  merits,"  are  construed  to  mean 
merely  that  causes  where  Issue  has  been 
regularly  Joined  are  not  to  be  taken  up  for 
trial  on  the  merits  during  the  court's  vaca- 
tion. In  the  Instant  case,  if  the  evidence  had 
been  mich  as  to  warrant  the  court  In  over- 
ruling the  motion  to  dissolve,  that  Judgment 
merely  would  have  been  rendwed,  and  this 
would  have  left  the  Injunction  suit  Intact 
cm  the  docket  to  be  regularly  answered  In 
due  time  by  defendant  In  Injunction,  and  for 
trial  on  its  merits  when  the  court  convened 
af^  vacation.  It  is  observed  that  the  trial 
court  In  its  Judgment  sustaining  the  motion 
to  dissolve  the  Injunction,  reserved  to  de- 
fendant (plaintiff  in  Injunction)  the  right  to 
^^ly  for  another  writ  of  Injunction  vjfaa 
giving  bond  to  secure  plaintiff  against  In- 
Jury.  Tbe  effect  then,  of  this  Jndgmrat  is 
merely  to  dissolve  the  injunction  which  Is- 
sued without  bond.  Nor  waa  thore  error  In 
the  ruling  denying  the  continuance  sought 
on  the  ground  of  the  absence  of  the  witness 
Morris.  The  blU  of  exertion  states  his  pres- 
ence was  desired  to  prove  that  the  bank  of 
which  he  was  president  (the  former  holder 
of  tbe  mortgage  note)  would.  If  it  had  still 
continued  to  hold  the  note,  have  extended 
the  same  upon  payment  of  the  Interest  This 
testimony.  If  bad,  would  have  been  of  no 
benefit  to  the  plaintiff  In  Injunction.  Tbe 
bank  had  disposed  of  the  note  to  the  plain- 
tiff In  executory  process  In  April.  1000.  The 
suit  in  fiM-ecloeure  was  not  filed  until  July 
26,  1900.  What  the  bank  might  have  done 
in  the  way  ot  granting  an  extension  was 
without  material  bearing  upon  the  contro- 
ven^  between  plaintiff  and  d^endant  ad 
raised  by  the  Injunction  proceeding.  Be- 
sides, no  sufllclMit  showing  for  a  continu- 
ance was  made  by  the  plaintiff  in  Injunction. 
The  'Surprise"  pleaded  by  the  latter  was  a 
matter,  whether  to  contlniw  or  not  «n  that 
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gronncl,  in  tiie  discretion  of  the  trtal  jadge, 
aud  the  court  seea  no  sufficl^t  reason  to  In- 
terfere therewith.  On  the  merits  of  the  mo- 
tion to  dissolve,  the  case  Is  with  the  defend- 
ant In  injunction.  The  evidence  does  not  es- 
tablish that  the  extension  of  time  for  the 
parmeat  of  the  debt,  as  claimed  by  the 
plaintiff  in  injunction,  was  given  by  the  hold- 
er of  the  note.  The  Judgment  appealed  from 
is  affirmed. 


(106  La.) 

In  te  COSBBBA  &  KLEIN  FURmTDBO 

GO.t  limited.  (No.  13,7S6.) 

(Supreme  Court  of  Loniriaaa.  March  6. 1901.) 

UQUIDATION  OP  CORPOIUTION-ACCOTnfT  07 
LIQUIDATORS— APPSA1,-PARTIES. 

It  is  too  late  to  apply  for  aud  obtain  an 
appeal  in  the  matter  of  the  liqaidaticm  of  a 
corporation  after  the  final  account  of  the  liq- 
uidators has  been  homOloKsted,  the  funds 
dlstribated,  and  the  liqumtors  discharged, 
through  a  motion  made  after  the  term  danug 
which  the  Judi^oit  was  obtained  has  expired. 
Proper  paraes^  duly  cited,  must  be  before  the 
■roellate  court 
^Uabua  by  the  Oourt) 

Appeal  bom  civil  distxlct  oonrt,  porlib  of 
Orleans;  George  H.  Thtezd.  Judge. 
'  In  tlw  matter  of  ttie  Oorbera  ft  Klein 
FnmltDie  Gompany,  Umlted-  In  liquidation 
on  final  account  of  UquldatMs,  creditora  fil- 
ed oppositions.  From  a  Judgment  dlamlaMng 
the  oppositions,  the  ciedltora  appeal.  Dis- 
missed. 

D.  M.  Sbolars.  for  appellants.  WllUam  8. 
Parkerson  and  Theodore  GotcmU^  for  appel- 
lees. 

MIOHOLLS,  a  J.  The  liquidators  of  the 
Oorbera  &  Klein  Furniture  Company,  limit- 
ed, having  filed  their  final  account  as  such, 
oppositions  were  filed  to  the  same,— among 
others,  one  on  the  3d  of  October,  ia99,  by  D. 
M.  &  Allan  Sholars,  attorn^s  rejffesentlng 
a  number  of  creditors.  On  the  30th  of 
Marcti,  1900.  the  district  oourt  rendered  a 
judgment  amending  the  account  In  a  number 
of  respects,  and  decreeing  that  in  other  re- 
spects the  oppositions  be  diamlssed.  and  that 
as  amended  the  account  be  approved  and 
homologated,  and  the  funds  distributed  In  ac- 
cordance therewith.  On  JTuly  3,  1900,  by 
judgment  of  the  court  the  liquidators  were 
discharged  as  such,  and  tlielr  bond  canceled. 
On  the  17th  of  October  the  opposition  filed 
by  the  Messrs.  Sholars,  which  had  been  fix- 
ed for  trial  notwithstanding  the  judgments 
above  mentioned,  was  called  up,  whereupon 
Mr.  Cotonio,  who  had  represented  ttie  former 
liquidators,  objected  to  any  proceedings 
thereon,— that  there  was  no  Issue  before  the 
court;  that  no  notice  had  been  given  to 
them  upon  which  the  court  required  informa- 
tion, the  case  having  been  closed  by  final 
judgment  The  court  overruled  the  objec- 
tion, and  permitted  evidence  to  be  heard  as 
to  whether  or  not  the  M^wrs.  Sholars  had 
been  notified  legally,  by  posting  of  tlie  fix- 


ing for  trial  of  the  account  and  the  opposi- 
tions thereto.   The  Messrs.  Sholars  then  of- 
fered evidence  In  support  of  th^r  opposition, 
to  which  counsel  of  the  former  liquidators 
objected  on  the  ground  that  it  was  too  late, 
and  the  case  should  not  be  reopened.  The 
objection  was  sustained,  and  on  the  20tli  of 
November,  1900,  judgment  was  signed,  dis- 
missing tbese  oppositions  as  of  nonsuit  On 
the  SOth  of  November,  1900,  the  Messrs. 
Sholars  suggesting  that  the  parties  whom 
they  represented  were  aggrieved  by  the  Judg- 
ments rendered  on  the  30tb  of  March,  1900. 
and  on  the  20th  of  November,  1900,  and  that 
the  two  judgments  were  contrary  to  law.  It 
vras  ordered  that  a  devtAutive  appeal  be 
granted  then,  returnable  to  the  suin^me 
court  on  the  first  Monday  <rf  December,  1900, 
on  opponents  giving  bond  In  the  sum  of 
|100,  conditioned  according  to  law.   On  De- 
cember 14,  1900,  appellants  obtained  an  ex- 
tension of  the  return  day  to  the  third  Monday 
of  December.  1900.  and  on  the  17th  of  De- 
cember, they  obtained  a  further  extension  of 
eight  days.    Tbe  transcript  of  appeal  was 
filed  on  the  24th  of  December,  1900.  On  De- 
cember 7, 1900,  appellants  filed  a  bond  of  ap- 
peal.  On  the  6th  of  January,  1901.  a  motion 
to  dismiss  the  appeal  was  filed  by  attorneys 
representing  themselves  as  attorneys  repre- 
senting the  eX'lIquidatoiB  of  the  corporation. 
The  motion  to  diamlss  was  as  follows:  "(1) 
That  the  appeal  herein  taken  was  granted 
by  tbe  lower  court  upon  motion  of  said  D. 
M.  &  Allan  Sbolars,  which  motion  was  filed 
on  November  80,  1900.   The  return  day  for 
tbe  said  appeal  was  fixed  for  the  first  Mon- 
day In  December,  1900,  being  the  next  return 
day  to  this  court    That  <hi  said  December 
Ist  no  transcript  of  appeal  has  been  filed  In 
this  court  hut  on  December  4th,  throe  days 
after  the  return  day,  a  motion  was  filed  in 
this  court  for  an  extension  of  time.  That 
this  court  was  not  competent  to  grant  the 
said  extension  of  time,  even  though  said  ap- 
plication had  been  made  on  the  return  day, 
the  said  appeal  not  having  been  perfected 
by  the  filing  of  tbe  appeal  bond,  and.  there 
being  no  appeal  bond,  this  court  was  without 
Jurisdiction  to  grant  said  extension.  And 
the  appeal  bond  was  filed  subsequent  to  the 
granting  of  said  extension  of  time,  to  wit 
on  December  7,  1900.    (2)  That  the  motion 
of  appeal  mentions  two  judgments  from 
which  movers  desire  to  appeal,— one  render- 
ed March  26.  and  signed  March  80,  1900;  the 
other  rendered  November  14,  and  signed  No- 
vember 20,  1900.    That  ai  to  the  judgment 
Tendered  March  26,  and  signed  March  80, 
1900.  a  citation  to  appellees  was  necessary; 
the  Judgment  having  been  rendered  at  a  pre- 
ceding term  of  court,  and  no  dtatim  was 
prayed  for  by  appellants,  nor  has  ever  been 
served  herein  to  your  movers  as  appellees, 
they  having  been  the  liquidators  of  said  Cor> 
bera  &  Klein  Furniture  Company,  Limited, 
in  liquidation,  and  In  due  course  of  law  dla* 
charged  from  their  trust,  tbey  haTtog  dt» 
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trilmted  the  funds  In  their  poBsesslou  as  re- 
quired by  tbe  coint.  Tbat  they  are  entitled 
to  be  cited,  and  tbe  failure  of  said  appellants 
to  pray  t<a  a  citation  of  appeal  and  to  hare 
such  citation  served  Is  fatal  to  the  appeal  of 
appellants.  CSi  That  In  tbe  motion  of  appeal 
no  specific  apjiellanta  are  named,  bnt  refers 
«nce  Is  made  t»  an  opposition  filed  October 
lO,  1900.  Tbat  In  tbe  said  so-called  opposi- 
tion Palmer  ft  Hardin  and  the  Alnes  E*nxnl- 
ture  Oompany  are  named  as  creditors,  but 
tbey  do  not  join.  In  tbe  appesl  bond,  nor  are 
tliey  named  In  said  appeal  bond  as  appel- 
lants.  O^at  the  fnnd  of  this  estate  having 
lieen  distrlbnted      order  of  court,  and  tbe 
liquidators  discharged  by  final  judgment, 
■there  are  no  funds  b^ore  the  court  over 
-which  the  Jurisdiction  of  the  court  could  at- 
tach. And  if  tbe  amount  as  dalmed  by  said 
creditors  as  due  to  them,  respectively,  erea 
though  tbe  aforesaid  Palmer  ft  Hardin  and 
the  Alnes  Furniture  Company  be  taiclnded,  be 
the  test  of  the  Jurisdiction  of  this  court,  then 
this  court  Is  without  Jnxlsdlction,  because 
the  said  dalma  amonnt  In  the  aggregate  to 
91.489.68^  or  less  than  two  tliousand  dollars; 
and  this  court  Is  thmfore  without  Jurisdic- 
tion OTer  the  appeal  ratiome  materte.  (4) 
Tbat  this  court  Is  witiiont  Jurisdiction  be- 
cause the  claims  of  the  appellants  or  said  so- 
called  creditors  are  not  verified  by  affidavits 
as  required  by  law,  and  therefore  they  are 
without  interest  or  right  to  appeal  In  the 
premises.  (S)  That  the  said  transcript  of  ap- 
peal Is  Incomplete,  because  certain  evidence, 
mention  of  which  is  made  In  the  note  of  ev^ 
4ence  of  October  17,  1900.  Is  not  embodied  In 
the  transcript,  and  tbe  same  Is  due  to  no 
fault  of  tbe  clerk  of  court,  but  to  appellants, 
who  offered  said  evidence,  bnt  did  not  actual- 
ly file  the  same." 

The  evidence  shows  that  the  opposition 
presented  by  tbe  Messrs.  Sholars  was  filed 
after  tbe  others,  and  after  the  account  with 
its  prior  oppositions,  had  been  placed  upon 
the  call  docket  and  posted.  It  Is  useless  to 
discuss  now  whether  there  was  In  fact  any 
fanlt  or  negllg«ice  In  not  calling  the  atten- 
tion of  the  Messrs.  Sholars  to  the  fact  that 
the  account,  with  its  oppositions,  bad  he&i 
fixed  for  trial,  or  on  their  own  part  In  not 
ascertaining  that  fact  themselves;  for  tbat 
case  bas  gone  to  trial.  Judgment  has  been 
rendered  therein,  the  funds  distributed  In 
accordance  therewith,  and  the  liquidation 
been  discharged  by  a  Judgment  which  has 
not  been  appealed  from  or  questioned. 
What  we  are  now  concerned  In  is  to  ascer- 
tain whether  a  motion  of  appeal  made  and 
an  order  of  appeal  granted  long  after  all 
these  matters  had  become  accomplished 
facts,  and  after  tbe  term  at  which  tbe  Judg- 
ments were  rendered,  can  stand  or  not.  The 
motion  for  appeal  refers  to  the  two  Judg- 
ments of  the  80th  of  March,  1900,  and  tbat 
of  tbe  80th  of  November,  1900.  as  those  by 
which  appellants  were  aggrieved;  but  tbe 
bond  refers  to  the  Judgment  appealed  from 


as  a  "final  Judgment  rendered  against  them 
In  the  suit  of  In  re  Ckn-bera  &  Klein  Furni- 
ture Co.,  Limited,  In  I/lquldation,  on  the 

 day  of  189-,  and  signed  on  the 

  of   i  189-."   Assuming  that  It 

was  the  purpose  of  appellants  to  have  ap- 
pealed from  the  Judgment  rendered  on  the 
SOth  of  March.  1900,  it  wlU  be  seen  that  the 
motion  of  appeal  was  made  at  a  term  of 
court  other  than  that  In  which  tbe  Judg- 
ment was  rendered.  After  that  Judgment 
bad  become  final,  the  funds  bad  been  dis- 
tributed and  the  liquidators  discharged. 
Appellants  contend  that  notwithstanding 
tbat '  ccHidltion  of  things  the  appeal  Is  sus- 
tainable, and  they  refer  us  to  our  decision 
In  Hamilton  v.  His  Creditors,  61  La.  Ann. 
1066,  26  South.  966.  The  facU  of  the  two 
cases  ate  not  alike.  It  la  true  that  the  ap- 
pellants In  that  case  applied  for  and  obtain- 
ed an  order  for  a  devolutive  appeal,  but  It 
was  by  a  timely  motion  made  Just  after  the 
Judgment  In  the  case  had  been  rendered,  and 
all  parties  in  interest  were  thereby  notified 
at  once,  without  the  necessity  of  citation 
of  tbe  appeal  granted,  and  tbat  they  were 
thereby  made  parties  to  the  appeal.  This 
court  held  tbat  this  result  followed  in  the 
case  of  a  devolutive  appeal  as  well  as  In  the 
case  of  a  suspensive  appeal;  that,  the  ap- 
peal having  been  granted  on  motion,  tbe 
district  conrt  could  not,  after  the  appellate 
Jurisdiction  of  the  supreme  court  bad  vest- 
ed, devest  It  by  any  decree  it  might  render 
tiiereafter  discharging  tbe  syndic  at  bis  In- 
stance, even  If  true  It  bad  been  (which  It 
held  it  was  not)  tbat  the  continuance  of  tbe 
^rndlc  In  office  was  necessary  for  the  main- 
tenance of  an  appeal  In  the  matter  of  a  «on- 
curso  with  such  oppositions  and  Judgments 
as  were  rendered  in  that  particular  instance. 
We  find  an  entirely  different  state  of  facts 
in  the  present  instance.  The  motion  of  ap- 
peal and  order  of  appeal  were  granted  long 
after  the  Judgments  had  become  final, — after 
the  funds  had  been  distributed  and  the  liq- 
uidators bad  been  discharged.  Conceding 
that  the  present  appellants  were  not  cut  off 
fnnn  amiealing  devolatively  under  the  th«i 
existing  conditions,  the  api>eal  would  have 
had  to  be  brought  up  after  citation  regularly 
made  upon  the  parties  in  interest,  which 
was  not  d(me.  The  appeal  is  not  sustaina- 
ble as  one  from  the  Judgment  of  the  SOth  of 
March,  1900.  Viewing  the  appeal  as  one 
sought  to  be  taken  by  moti<»i  from  tbe  Judg- 
ment of  30th  of  November,  1900,  no  objection 
can  be  made  as  to  tbe  timeliness  ot  tbe  mo- 
tion, but  the  trouble  Is  that  the  so-called 
Judgment  was  really  an  ex  parte  dismissal 
by  the  court  of  appellants'  oppositions,  for 
there  w6re  no  parties  In  Interest  before  the 
court  at  that  time.  Tbe  liquidators  had  been 
discharged,  and,  the  creditors  having  been 
all  paid  wltboot  opposlticm,  bad  disappeared 
entirely  from  the  scene.  The  authorit7  of 
the  former  counsel  of  the  liquidators  to  rep- 
resent them  bad  ceased.  Tbej  could  not 
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•tand  la  Judgment  tor  tiMm,  even  It  ther 
iuut  been  antborlsed  n  to  do;  for  tiie  Uqnlda- 
ton  Uienuelrei  wwe  tben  out  of  oflice,  and 
could  not  be  xdnstated  of  th^  own  ToUtlon, 
nor  In  that  particnlar  manner.  There  are  no 
proper  parties  before  the  court  to  sustain 
the  pment  appeal.  The  motion  to  dismiss, 
which  has  been  made,  we  consider  nothing 
more  than  a  "snggestion"  to  the  court  bj 
ttM  former  liquidators  of  a  conditioD  of 
things  vhldi  would  cause  the  appeal  to  faU. 
We  take  notice  of  this  suggestion,  and  dis- 
miss the  appeal,  as  of  our  own  motion,  for 
want  of  proper  parUea  The  appeal  la  dis- 
missed. 


aOS  La.) 

BOYNTON  T.  EQUITABLE  LIFE  ABSUB. 

SOO.    (No.  18,7e7.) 
(Supreme  Court  of  I^uiBiaaa.  March  5, 1901.) 
UFB  INSURANOB— SUICIDB— BVIDBINCa. 

1.  In  an  action  to  recorer  the  amount  of  a 
policy  of  insurance,  the  defense  ot  anidde,  to 
aTail  the  company,  most  show  that  •vaty  rea- 
sonable hypotheBu  of  accidental  death  u  ex- 
cluded by  the  eTidence.  The  Insnred  waa 
alone,  and  was  found  dead  from  a  sonshot 
wound,  which  may  have  been  accidentally  in- 
flicted. 

2.  On  two  occasions  the  Inaored  took  optatei^ 
which  caused  him  to  be  ill.  This  was  some 
time  prior  to  bis  deadi.  It  does  not  follow  that 
tliey  were  taken  with  suicidal  intent.  They 
may  have  been  taken  to  relieTe  pain.  Those 
who  attended  the  deceased  in  these  illneBses 
did  not  seem,  at  the  time,  ta  hare  suspected 
that  the  drags  were  taken  with  snicidal  Intent. 

8.  The  jury  of  the  Tidnsfe  and  the  district 
judge,  who  heard  the  testimony,  and  witnessed 
the  handling  of  •  similar  gan  to  the  one  the 
insured  was  han^ng  at  the  time  of  his  death, 
came  to  the  conclusion  that  the  plea  of  suicide 
was  not  sustained. 

4.  This  court  did  not  find  gronnd  sufficient  to 
set  aside  the  verdict  and  judgment. 

(Syllabus  by  the  Ooort.) 

Appeal  from  judicial  district  court,  pailah 
of  Caddo;  A.  D.  Land,  Judge. 

Action  by  F.  M.  Boynton  against  the  Equi- 
table life  Assurance  Sodetr.  Judgment  fbr 
platntlfl,  and  dtfendant  appeals.  Affirmed. 

Wise  A  Hand<m,  tor  appdlant  Thomas 
Sletcber  Bell,  f  ot  an>elle«. 

BBBAUZ,  J.  Plidntifl  claims  the  amount 
of  a  policy  Issued  I17  the  defendant  tm  Maj 
24,  laSS,  for  $5,00a  He  waa  the  beneilclary 
named  in  the  pcdicy.  Defendants  answer 
admits  that  the  company  issued  the  p<^lc7. 
denies  that  the  premium  had  been  paid,  and 
sets  up  the  plea  of  the  intentional  snicide  of 
the  insured.  D^endant  baa  abandoned  the 
plea  of  ^nre  of  Ihe  Insnred  to  pay  ttie  pre- 
mium. Between  7  and  8  o'clock  on  the  morn- 
ing of  March  18. 1804,  A.  Boynton,  after  hav- 
ing tafc»i  breakfast  with  his  family,  con- 
sisting of  four  children,— a  boy  aged  16,  a 
girl  aged  18,  and  two  others  aged  11  and  6, 
respectiTdy,— and  to  whom  he  had  talked 
pleasant^  during  the  meal,  left  the  break- 
fast table  at  which  his  children  were  still 
seated,  and  vent  Into  another  room  of  llie 


bouse.  A  few  minutes  after,  a  report  of  a. 
gun  was  heard.  The  eldest  son  was  the  first 
to  enter  the  rocan,  and  was  closely  fidlowed 
by  his  ddest  sister.  Tbe  father  was  founci 
sitting  in  a  straight,  bigb  backed,  aimless 
chair,  leaning  back.  He  was  not  conacious. 
He  was  taken  from  the  chair  and  placed  upon, 
tiie  bed  in  the  vwm  in  irtdch  he  was.  His 
daui^ter  removed  his  shoes  from  Ms  feet 
The  son  is  not  cotain,  but  thinks  be  saw 
tiie  gun,  when  he  came  into  the  room,  lying 
across  his  father's  leg;  with  the  massif 
turned  towards  the  right  In  &  direction  oppo- 
site to  that  in  which  he  was  leaning.  Tlie 
gun  was  a  simple  single-barrel,  32-lndt  shot- 
gun. Tb»  thumb  catch  of  the  hammer  was 
bnAoL  Tba  son  bad  sfHne  tlma  prira  tied  a 
string  around  the  hammer,  which  it  couM 
be  cocked.  The  father  and  the  son  had  been 
in  the  habit  of  shooting  rats  with  it  around 
the  bonse.  The  soo  had  left  It  loaded  the 
previous  day,  but  It  was  not  hla  habit,  afto- 
using  It  to  leaTS  it  loaded,  nte  gun  was  a 
**trick  gun,"  It  seems,  and  required,  as  we 
understand  It  some  knowledge  of  its  pecu- 
liarities to  shoot  it  We  are  informed  by  the 
testimony  that  tibe  deceased  bad  not  met 
with  any  severe  ndsfbrtune  in  his  immediate 
fiunily,  except  the  death  of  Us  wife  about 
three  years  btfore,  and  that  he  waa  a  kind 
father.  He  was  47  years  old.  and  was  in 
good  health.  His  only  allmutt  at  the  time 
was  that  he  had  neuralgic  beadacbM.  The 
defendant  Introduced  testimony  to  prove  Uiat 
twice  on  former  occadons  the  insured  bad 
sought  voluntary  death.  The  first  attenqit 
It  was  contended,  was  of  a  date  some  months 
previous  to  his  death.  Mb  bongbt  some  mor- 
phine from  a  drug  stwe  near  bis  home,  and 
said  to  the  ownor  something  about  his  going 
to  use  It  to  klU  himself.  On  mat  imimlna 
tlom,  the  witness,  who  Is  a  moehant  and 
sells  medicines,  changed  and  altered  this  part 
of  hla  testimony;  saying  that  the  deceased 
said  that  this  would  about  answer  hla  pui^ 
pose,  or  about  do  the  woriL  Hie  witness 
added,  "I  had  no  Idea,  though,  that  he  meant 
■what  he  said."  On  anotiier  occasion  he  went 
to  a  boarding  house  In  fflirevep<tft  and  asked 
for  a  room  to  hims^  tor  the  night  as  he 
wiahed  a  quiet  night*  s  x«st  He  waa  beard 
gEDaning  during  the  night  and  a  physician 
was  called  In  by  the  pn^rietresa  of  the  board- 
ing house.  The  next  day  she  inquired  of 
him  bow  he  waa.  Ha  repUed  ihat  be  was 
feeling  v«y  well,  and  said:  "Why  did  yon 
send  for  a  doctor?  I  wanted  to  die."  EDs 
family  troubles  were  more  than  be  could 
bear,  so  he  is  r^orted  to  have  said.  The 
testimony  leads  to  the  Inf mnee  that  bis  fam- 
ily troubles  grew  out  ot  tiie  cmdoct  of  his 
two  brothers,  who  were,  a  few  months  before 
his  death,  charged  with  larceny,  and  were 
forced  to  leave  the  state  to  avoid  a  criminal 
prosecatlcnu  Upon  evidence  d  which  the 
foregoing  is  a  summazy,  defendant  seeks  to 
have  Ihe  judgment  rev«sed. 
Tbo  impression  of  tiie  jcmng  son  aa  to 
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when  tlw  gm  waa  whea  b*  entered  liie 
room,  after  hraiing  the  fatal  shot,  we  take 
«a  being  correct  In  onr  view,  it  does  not 
neceauiilr  foQov  that  the  deceased  put  an 
end  to  his  own  life  Intentionally  Ibe  son 
■aid  that  It  waa  not  nsnal  to  let  the  gnn  re- 
main kiaded,  but  that  It  waa  loaded  the  pre- 
vlons  day  after  he  had  used  It  The  de- 
ceased maj  haTe  taken  It  up,  not  knowing 
that  It  was  loaded,  and  nuiy  have  handled  It 
as  one  sometimes  handles  an  unloaded  gon. 
Qlirae  is  nothing  suggesting  Int^tlonal  sol- 
cide  by  one  In  taking  up  a  gun.  It  may  have 
been  that  be  Intended  to  use  it  for  an  entirely 
prefer  purpose.  The  freaks  of  a  gun  when 
not  carefully  handled  are  sometimes  won- 
derful. We  do  not  consider  that  the  gun 
which  deceased  had.  from  the  description  ot 
it  waa  entirely  safe,  even  wben  prudently 
handled.  The  string  spoken  of  as  tied  around 
the  brc^en  hammer  Is  suggestive  ot  danger 
when  the  gun  was  thoughtlessly  taken  up 
for  any  purpose.  The  the«y  of  suicide  la 
not  the  only  one  to  be  inferred  from  the  tes- 
timony. Other  conclusions  may  be  arrived  at 
oqnally  as  agreeable  to  reason. 

Defendant  contends  that  the  suicidal  In- 
tent was  made  evident  at  least  twice  not 
long  inlor  to  his  death,  as  we  have  noted  In 
the  statranent  of  the  facts,— once  at  his  farm 
home,  and  the  next  time  In  Bhreveport  If 
we  weigh  bis  conduct  Indicating  a  defdre  to 
Hve  on  the  one  hand,  and  the  acts  which  de- 
fendant alleges  were  Indicative  of  his  desire 
to  end  his  life  on  the  other,  the  conclusion, 
we  think,  would  be  In  favor  of  his  desire  to 
Uve.  This  is  not  It  may  be  said,  a  correct 
teet  for  the  reason  that  the  least  Intent  to 
take  one's  own  life  is  of  more  moment  and 
more  serious  than  days  and  yeara  passed 
without  the  least  manifestation  of  suicidal 
Intent  It  is  true,  we  know,  that  the  derire 
to  destroy  one's  self  is  hardly  comparable 
with  the  desire  to  live  as  made  manifest  by 
wish  and  intention.  But  here  these  manifes- 
tations of  an  intent  to  commit  the  suicide  are 
not  established  with  any  great  degree  of  cer^ 
tainty.  At  the  time  so  little  was  thought  of 
them  that  no  one  seems  to  have  suspected 
anything  of  the  kind.  It  was  only  aftn> 
death  that  they  were  recalled  from  the  ob- 
livion to  which  they  had  been  relegated. 
These  Incidents  were  not  testlfled  to  by  the 
witnesses  ss  If  they  had  considered  that  he 
had  Intended  to  put  an  end  to  his  life.  Turn- 
ing to  the  other,— the  natural  desire  to  live,— 
there  are  a  great  many  considerations  which 
may  be  taken  Into  account  as  rebutting  en- 
tirely the  Incidents  before  stated.  We  are 
Informed  that  he  was  an  active  and  Indus- 
trioua  man,  kind  and  affectionate  to  his  chil- 
dren, who,  in  return,  felt  the  regard  and 
affection  due  him.  He  was  not  annoyed  by 
debt  or  anything  else  which  would  have  a 
tendency  to  embitter  one's  life.  This  suit 
proves  that  he  had  at  least  one  brother. 
In  addition  to  his  children,  for  whom  he 
tnuBt  have  oitertalned  regard.   While,  as  a 


self-reepectlng  man,  he  was  doubtless  greatly 
annoyed  by  the  charges  brought  agalnit  two 
of  his  brothers,  that  was  not  of  Its^  enon^ 
to  drive  a  man  to  extrane  deq>eniti(HL  Some 
time  had  elapeed  since  the  charges  had  been 
broui^t  against  these  two  brothen,  dnrliv 
which  he  did  not  refw  to  It  aa  cause  which 
was  driving  him  to  the  commlsalon  ot  aucih 
an  act  aa  suicide.  We  are  of  the  oplnlw 
that  our  decree  is  amply  sustained  by  the 
dedalona  In  Leman  v.  Insurance  Co.,  46  La. 
Ann.  15  Sotith.  388,  24  U  K.  A.  689,  and 
In  the  case  of  Denechaud  v.  IMsconI,  26  La. 
Ann.  404.  The  evidence  does  not  exclude 
the  theory  that  the  death  was  accldentaL 
For  these  reasons  the  Judgment  is  afflnnsd. 

aoe  La.) 

SL  B.  WILLIAMS  ft  00.  v.  LOUISIANA 
LUMBBB  00.   <No.  18,818.)i 
(Supreme  Ooort  of  Louisiana.  March  6.  lOOL) 

ATTAOHUBNT— DISSOLUTION— CONTRACT  OF 
SALB— PLHATINO— WARRANTT. 

1.  Althoagh  one  sues  out  a  writ  of  attach- 
ment for  a  larger  amount  than  ha  is  entitled 
to,  he  may  yet  sustain  the  attachment  for  the 
amount  to  which  the  testimony  on  trial  shows 
he  Is  entitled  to. 

2.  The  special  plea  ot  defmdant  was  not  se 
worded  as  to  lunit  the  defense  to  the  one 
ground  raised,  tiiat  lumber  whldi  iras  the  con- 
sideration of  the  violated  contract  had  declined 
in  value. 

3.  The  defeodant's  agent  had  at  first  made 
representation  regarding  the  percentage  of  the 
first  and  second  dears.  Afterwards  this  agent 
declined  to  caarantT  the  amount  of  the  per- 
centage. Plaintilt  in  view  of  the  circumstan- 
ces, has  no  ground  upon  whldi  to  base  an  argu- 
ment of  faue  representation  and  warranty  of 
percentage  of  measurement  of  the  upper  grades 
of  the  lumber. 

4.  The  percentage  of  dean  la  Increased  from 
15  to  25  per  cent  of  the  lot  of  lumber  sold  by  • 
defendant  to  plaintiff.  Four  dollars  a  thousand 
was  the  extent  of  the  profits  shown  which 
plalntUt  would  have  made  at  the  ^we  ot  dea* 
tinatiOD. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  (3addo;  A  D.  Land,  Judges 

Action  by  E.  B.  Williams  &  Co.  against  the 
Louisiana  Lumber  Company.  From  the 
Judgment  plaintiff  appeala.  Modified. 

Sntheriis  ft  Hall  and  Scarborough  ft  Oar- 
ver,  for  aiq>eilant  Alexander  ft  Wilklnsta 
and  George  Whitfield  Jack,  fw  antellee. 

BRBAUX,  3.  PlalntlfTs  action  Is  for  dam* 
ages.  It  Is  a  wholesale  lumber  dealer,  man- 
ufacturer, and  exporter  In  New  Orleans. 
The  amount  of  the  claim  Is  $16,300  for  the 
violation  of  a  contract  A  writ  of  attach- 
ment waa  issued  for  pert  of  this  claim  for 
$8,703,  Items,  plalntifC  avers,  which  were 
certain  as  to  amount  due.  But  Items  for 
asserted  Injury  to  credit  loss  of  time,  and 
others  similar  were  omitted.  Plaintilf  al- 
leged that  defendant  Is  a  nonrealdent  cor- 
poration—t  fact  not  disputed.  Plaintiff,  un- 
der gamlBhment  process,  seized  the  Judg- 
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ment  which  defendant  had  obtained  In  Barr 
and  Hetterman  against  Henderson  In  tiie 
district  conrt,  and  which  Is  now  pending 
,on  appeal  !n  the  snpreme  court.  It  Is  ad- 
mitted by  defendant  that  he  bound  himself 
to  deUver  to  plaintiff  2,000,000  feet  of  Cot- 
tonwood lumber  on  yard  opposite  the  city 
of  Shreveport,  on  Red  rlTer,  In  Bossier  par- 
ish, grades  clear,  common,  and  calls  (mill 
culls  and  mis-sawn  excluded).  The  dear 
grades  were  to  be  delivered  In  New  Orleans 
tor  export  at  $16.60  per  thousand,  and  the 
common  and  cuUs  were  to  be  delivered  at 
St  Louis  for  $15.75.  This  was  also  alleged, 
In  substance,  by  plaintiff.  I^alntlff  avers 
that  defendant  failed  to  deliver  the  number 
of  feet  ot  lumber  promised  of  the  upper 
grades,  on  which  he  expected  a  larger  pn^t 
than  he  thought  of  reallElng  on  the  lower 
grades.  He  also  avers  that  defendant  failed 
to  comply  with  the  promise  he  had  made 
to  resaw  the  mis-sawed  lumber,  and  that. 
In  consequence  of  this  failure  and  tlie  fail- 
ure to  deliver  the  lumber  timely,  he  was 
greatly  damaged.  Defendant  contradicts 
plaintiff's  contentions  for  damages,  and  de- 
nies that  he  was  damaged  at  all,  or.  if  dam- 
aged, that  the  damage  was  due  In  any  man- 
ner to  hiB  default  Taking  the  case  as  a 
whole,  defendant  admits  that  he  did  not  de- 
liver the  lumber  sold,  and  shows  that  be 
(defendant)  also  met  with  disappointment  In 
not  obtaining  the  delivery  of  the  lumber 
which  he  bad  ivevlonsly  bought  from  Hen* 
derson. 

Motion  to  Dlflsolvc  the  Attachment 

Defendant,  In  Its  brief  on  appeal,  limits 
Its  ground  to  dissolve  to  tbe  following,  and. 
we  take  It  has  abandoned  ita  other  ground. 
The  ground  urged  Is  that  It  was  Impossible 
for  plaintiff  to  swear  accurately  t^  the 
amount  due.  In  supiwrt  of  this  ground,  de- 
fendant urges  that  the  amount  of  the  Judg- 
ment of  tbe  district  court  was  so  much  less 
than  the  amount  of  plaintiff's  claim  that 
If  this  court  affirms  the  judgment  the  at- 
tachment should  be  dissolved,  as  It  would 
be  evident  that  plaintiff  was  greatly  mis- 
taken In  Its  affidavit  If  one,  in  good  faith, 
sues  for  the  vlolatitm  of  a  contract  and 
claims  a  larger  amount  than  Is  afterwards 
decreed  by  the  court  to  be  due,  the  accom- 
panying attachment  should  be  held  good  for 
the  amount  so  decreed  as  due.  The  mere 
fact  that  plaintiff  claimed  too  much,  if 
claimed  in  good  faith,  fs  not  to  be  taken 
as  ground  sufficient  to  dissolve  the  attach- 
ment and  perhaps  prevent  him  from  recov- 
ering the  claim  due.  It  was  not  possible 
for  plaintiff  to  swear  accurately  enough, 
from  his  point  of  view.  The  evidence  sus- 
tains bis  claim  to  part  and  to  that  extent 
the  attachment  Is  Bngtalned. 

On  the  Merits. 

Plaintiff,  In  the  first  place,  contends  that 
defradant  should  not  hare  been  permitted 


by  the  district  court  to  abandcm  its  qnclaJ 
defense  "that  lumber  had  declined  in  value,** 
and  to  take  up  the  inconsistent  defense  ttizit 
the  percentage  of  clear  grades  was  less  tbaazi 
claimed.  Arguing  In  support  of  this  posi- 
tion, plaintiff  points  to  the  fact  that  objeo- 
tlcm  was  made  before  any  evidence  was  re- 
ceived, on  the  ground  that  defendant  did 
not  allege  that  the  lumber  was  of  a  grade 
lower  tban  commercial,  and  that  by  the  evi- 
dence Introduced  defendant  raised  Issues  not 
alleged.  In  our  view,  the  defendant  as  re- 
lates to  the  Issue  now  In  hand  for  dedsloo, 
did  not  go  beyond  tiie  limits  of  the  iileadliv, 
nor  Is  the  evidence  in  nsifllct  with  defnid- 
ant's  Bpedal  plea.   Plaintiff,  in  substance 
claimed  that  his  profits  would  have  beea. 
larger  on  the  upper  than  on  the  lower  grades 
of  lumber,  If  defendant  had  complied  with 
tbe  contract  The  interpretation  of  the  con- 
tract rendered  It  necessary  to  admit  testi- 
mony regarding  the  grades  of  lumber.  The 
special  plea  Invoked  by  plaintiff  on  this 
point  was  not  of  such  a  nature  as  to  pre- 
clude all  possibility  of  admitting  the  testi- 
mony.   Defendant  specially  denies  all  re- 
sponsibility, and  in  thus  denying  puts  at  is- 
sue plaintitTs  action  on  the  contract  Betting 
forth  the  different  grades  of  lumber.  It 
follows  that  defendant's  demand  In  this  re- 
spect was,  by  the  effect  of  the  allegations, 
sufficiently  made  known  to  plaintiff. 

The  other  objection,  viz.  that  the  contract 
called  for  lumber,  which  means  average 
lumber,  will  be  taken  up  later  on. 

This  brings  us  to  plalntifTs  next  ground, 
that  defendant  Is  bound  In  warranty  as  to 
quality  as  well  as  to  tltie;  that  In  conse-' 
quence,  defendant  In  selling  the  lumber  for 
a  sound  price,  bound  itself  to  sell  and  de- 
liver a  Bound  article.  We  have  seen  that 
plaintiff's  contention  is  that  they  would  have 
made  a  profit  of  25  cents  per  thousand  on 
the  common  and  culls,  and  $5  per  thousand 
on  the  firsts  and  seconds;  and  warranty  of 
the  contract  Is  invoked  In  support  of  the 
position  that  a  certain  number  of  feet  of  the 
firsts  and  seconds  should  have  been  delivered, 
and  that,  altogether,  a  better  grade  of  lum- 
lier  was  sold  than  defendant  admits. 

The  warranty  as  to  the  number  of  feet 
and  the  quality  sold  as  claimed  by  plaintiff, 
and  the  asserted  representations  of  the  de- 
fendant give  rise  to  an  Issue  of  fact  De- 
fendant, In  answer  to  an  Inquiry  for  lumber 
made  by  plaintiff  in  February.  1900,  stated 
that  it  had  for  sale  "some  two  million  feet 
of  Cottonwood,  all  log  run  and  sawed,  four 
by  four  full";  and  to  this  plaintiffs  answer 
was  that  it  bad  not  been  buying  cottonwood, 
and  was  not  familiar  with  the  transporta- 
tion facilities,  but  that  It  was  willing  to  de- 
part from  Its  usual  line  of  purchase,  and  to 
buy  1,000,000  feet  of  cottonwood  lumber,  log 
run,  mill  culls  out,  to  be  cut  in  sizes  of  1^ 
by  1%  inches,  and  defendant  to  guaranty  60 
per  cent,  firsts  and  seconds.  In  another  let- 
ter, dated  February  21,  1800^  tbe  plalntifl 
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states  that,  not  knowing  the  qoality  of  Ah- 
fendant'8  ou^t  of  lumber,  nor  of  the  logs 
sawed  hy  It,  It  a£sumed  that  the  first  and 
second  grades  would  average  at  least  40  per 
cent.  Further  on  In  the  same  letter,  plaln- 
tiCt  wrote:  "It  is  utterly  Impossible  for  us 
to  pay  912.50  per  M  feet  B.  M.  for  four  lum- 
bo-,  unless  you  can  guaranty  us  a  large  per- 
centage of  firsts  and  seconds  clear."  About 
this  time.  In  Its  dispatches,  plaintiff  Insisted 
upon  a  guaranty  defendant  of  a  certain 
percentage.  Early  in  March,  IGOO,  defend- 
ant, replying  to  plaintiff,  expressed  It  ss  Its 
opinion  that  the  lumber  was  of  the  grades 
that  plaintiff  desired,  but  expressly  stated 
that  It  was  unwilling  to  guaranty  the  grades. 
The  next  day,  without  the  least  reference  to 
a  guaranty  regarding  grades,  which  we  un- 
derstand defendant  declined  to  give,  plaln- 
tltr,  In  a  letter  from  New  Orleans,  In  its 
place  of  business,  to  the  defendant  at 
Shrereport,  requested  an  optltm  of  five  df^s 
within  which  to  accept  defendant's  offer. 
The  option  was  secured,  and  defendant  was 
Informed  by  letter  that  plaintiff  was  exert- 
ing itself  to  close  a  deal  with  one  of  its  cus- 
tomers for  this  lumber  within  the  option 
limit;  that  it  had  no  market  tor  common 
and  cnlls,  but  that  It  would  exert  itself  to 
sell  these  grades,  and  then  it  would  accept 
the  offer.  It  stated,  further,  that  It  would 
not  handle  mill  culls.  Tbls  was  on  the  10th 
of  the  mcmth.  On  the  12th,  one  of  the  part- 
ners of  the  plaintiff  firm,  who  bad  gone  to 
Sbrereport,  sent  a  telegram  to  his  firm, 
wanting  to  know  if  it  would  complete  the 
purchase  of  700,000  dears,  common  and 
culls,  but  that  be  bad  excluded  from  the  de- 
fendant's proposal  the  mill  culls  and  the  mis- 
sawed  liHnber.  The  firm  accepted  the  otter. 
One  of  the  members  of  tbe  plaintiff  firm 
made  an  Inspection  of  the  lumber  on  defend- 
ant's yard,  or,  as  be  expresses  It,  had  taken 
a  Tiew  of  the  lumber;  but  he  testifies  that 
an  authorized  agent  of  the  defendant  repre- 
sented to  him  that  about  40  per  cent  of  the 
lumber  was  first  and  second  grades,  and  this 
agent's  estimate  of  the  lumber  on  the  yard 
was  In  excess  of  2,000,000  feet,  and  that  upon 
these  representations  he  consented  to  buy 
the  first  and  second  grades  and  the  common 
and  shipping  culls,  subject  to  the  approval 
of  his  firm.  He  says  that  together  they  esti- 
mated that  the  first  and  second  grades 
would  amount  to  about  800,000  feet;  that  he 
wrote  out  a  telegram  of  the  proposition, 
which  he  read  to  tbe  agent,  and  to  which 
this  agent  assented.  The  mis-sawed  lumber 
and  the  mill  culls  on  the  yard  were  express- 
ly left  out  of  the  deal.  He  mentioned  In 
this  telegram  that  the  clears  C.  e.  the  flrsts 
and  seconds)  would  measure  700,000,  making 
It  less  than  the  defendant's  agent  estimated, 
which  was  800,000  feet,  but  he  desired  to 
be  conservatlTe.  This  plaintiff  also  testifies 
tbat  defendant's  agent  bound  the  defendant 
to  resaw  the  lumber  that  had  been  m  la- 
ta wed,  and  that  from  this  mis-sawed  lum- 


ber he  expected  to  Increase  the  percentage 
of  the  upper  grades.  With  reference  to  re- 
sawing,  plaintiff  wrote:  "We  are  of  the 
opinion  tbat  it  will  he  greatly  to  your  ad- 
vantage to  exercise  great  care  in  the  resaw- 
Ing  of  this  lumber,  as  It  will  add  very  ma- 
terially to  the  result  of  tbe  first  and  second 
grades."  To  this  defendant  answered, 
agreeing  with  tbe  plaintiff.  After  this, 
plaintiff  sent  an  Inspector  to  iuspect  tbe  lum- 
ber defendant  was  to  deliver,  and  bis  r^rt 
was  unfavorable.  While  on  the  ground,  bie 
telegraphed  to  plaintiff  not  to  accept  the  of- 
fer, but  plaintiff  did  not  choose  to  tallow 
oat  the  suggestion,  and  accepted  tbe  lumber. 
This  witness  admits  that  the  defendant  of- 
fered to  sell  him  "log  run,"  without  refer- 
ence to  grade.  He  Insists  that  he  did  not 
accept  the  off^.  This  witness  virtually  ac- 
knowledges that  defendant,  in  its  letters  to 
his  firm,  positively  refused  to  guaranty  any 
percentage  of  first  and  second  grades,  but 
says  that  this  correspondence  occurred  con- 
siderably prior  to  the  date  of  the  deal,  and 
adds,  while  being  cross-examined,  that  de- 
fendant made  no  guaranty  in  regard  to  firsts 
and  seconds.  This  witness  testified:  "I  said 
that  we  asked  no  guaranty,  and  I  do  not 
presume  that  he  would  volimteer  a  guar- 
anty." Defendant's  agent  flatly  denies  that 
he  had  ever  made  any  estimate  of  the  first 
and  second  grades,  and  also  denied  that  he 
had  ever  offered  any  guaranty  to  plaintiff 
of  percentage  of  grades.  The  direct  contra- 
diction between  these  two  witnesses  render- 
ed It  necessary  to  look  elsewhere  in  the  rec- 
ord for  proof.  Weighing  other  evidence  up- 
on the  subject,  we  have  arrived  at  the  con- 
clusion that  tbe  plaintiff,  had  the  lumber 
been  delivered,  would  have  had  to  accept 
the  different  gitides,  and  to  pay  for  the  num- 
ber of  feet  of  each  delivered.  The  defend- 
ant had  refused  to  guaranty  any  particular 
percentage  of  any  grade,  and  after  the  re- 
fusal plaintiff  bought  the  lumber.  The  re- 
fusal to  guaranty  the  percentage  was  ample 
notice  that  defendant  did  not  intend  to  sell 
1^  lot,  but  only  after  measurement  of  the 
lumber.  We  take  the  following  as  i^oof 
that  plaintiff  was  to  pay  tor  the  grades  it 
got:  "Terms  of  sale  were  cash  for  lumber 
as  delivered;  Inspection  at  mill;  shipment 
to  consignee  no  later  than  April  20,  1900." 

Having  found  that  the  plaintiff  bought 
the  lumber  without  warranty  or  representa- 
tion enabling  him  to  recover  percentage 
claimed  of  the  ui^er  grades,  we  pass  to  the 
question  of  the  amount  ot  dears  or  first  and 
seconds  there  was  In  the  2,000,000  feet 
bought  The  amount  of  lumber  in  these 
grades  is  important  for  we  understand  that 
plaintiff  looked  6a  these  for  a  considerable 
profit.  The  Judge  of  the  district  court  ar- 
rived at  the  c(Hidttsion  that  such  grades 
amounted  to  16  per  cent,  or  300,000  feet 
We  are  informed  by  tbe  testimony  that  in 
the  sawing  of  cottonwood  logs  into  lumber, 
a  fair  percentage— a  good  average— would  be 
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40  xwr  cent  of  ttie  log  mn.  Log  nm  Ii  em- 
■Idered  tlie  fall  product  ot  th%  log,  and  de- 
notes all  the  different  grades  mannfactured 
In  tbe  sawing  of  the  logs.  Gommons  and 
calls,  taken  together,  sboold  run  from  40  to 
60  per  cent  ta  tlie  log  mn.  We  maj  as 
state  tliat  the  grades  are  box  bosrds,  flzsts, 
seconds,  cimunons,  and  culls.  The  remain- 
der IS  considered  as  being  worthless  for  lum- 
ber, being  mill  culls  and  refuse  or  waste. 
Quality  and  Hie  dimensions  of  tiie  lumber 
are  to  be  contideied  In  grading.  It  ^ipeara 
that  It  is  Teiy  exceptional  to  lesaw  cunmons 
and  culls  so  as  to  make  first  and  second 
clears.  The  "dog  board"— that  is,  the  last 
board  Cnt  trom  the  log— Is  usually  of  uneren 
thickness,  snd  Is  usually  wcffthleas,  unless 
resawed  by  the  retawlng  machine.  Hm 
manufacture  at  the  defendant's  min,  for  dif- 
ferent causes,  waa  mit.  It  KOpeajn,  up  to  the 
standard.  The  Inspector  who  wss  sent  1^ 
plaintiff  testified  that  the  lumber  on  the 
yard,  bought  by  them,  was  Ihe  most  worth- 
less be  had  ever  ae«i;  that  It  would  have 
coat  more  to  resaw  tbe  mis-sawed  lumber  on 
this  jaiA  than  it  was  worfli.  This  and  oth- 
er twttmo^  sustains  <ai3sy  a  low  estimate 
(tf  percentage  of  dears.  The  lumber  was 
moBQy  at  Inferiw  grades,  it  is  true,  yet 
there  surely  was  some  frf  it  ttf  the  upper 
grades.  Although  defendant  declined  to 
guaran^,  the  percentage  was  not  slow  la 
glTing  rise  at  least  to  the  hope,  on  the  part 
of  the  defendant,  that  mndi  of  the  lumber 
on  the  jaid  waa  of  the  better  grades,  nie 
difference  between  esthnates  Is  usually  ex- 
treme, and  It  is  partlcnlarly  so  In  thhi  esse. 
It  varies  from  2  to  00  pa-  cent  Snne  of 
tlie  witnesses  hare  testified  that  the  per- 
centage of  the  better  grades  was  aa  low  as 
S  per  cmt,  and  othars  as  high  as  60  p» 
cent.  It  does  not  appear  that  any  account  of 
stock  was  sTer  takoi  of  tiie  lumber  <m  the 
yard  or  careful  Inspection  made.  After 
weighing  Qie  testimony,  snd  seeking  to  &sc«^ 
tain  the  STerage  of  this  Inmber  at  the  ttane, 
as  made  to  a^ar  bj  the  preponderance  of 
evidence,  we  think  It  can  aafdy  be  put  at 
20  per  cent  of  the  lot  sold,  1.  e.  600,000  feet 
We  Include  in  this  the  Increase  value  which 
the  ^mised  resawing  would  have  given. 

The  next  point  raised  r^tes  to  the  nuu> 
ket  value  of  tbe  lumber  at  tbe  p(rint  of  des- 
tination, and  the  eonseqnent  damages  for 
nondellvMT  In  order  to  enable  plaintiff  to 
cany  out  its  own  contract  with  Its  custom- 
ers. We  have  seen  that  the  firsts  and  sec- 
onds were  sold  at  916.60  pa-  thousand,  to  be 
delivered  at  tbe  port  of  New  Orleans,  aiul 
the  common  and  shipping  culls  at  St  Louis 
for  $15.75  per  thousandr  f.  e.  b.  at  these  re- 
spective placea  We  take  It  that  tbe  prt^t 
on  the  latter  grades  was  quite  limited.  If 
anything.  Our  Bnrthcr  of  the  district  court 
stated,  in  a  carefully  written  ojrinlon,  that 
he  did  not  think  that  the  plnlntlff  was  enti- 
tled to  anything  on  the  commons  and  culls, 
for  13ie  reason  that  In  hta  view,  it  waa  made 


evident  that  If  the^nmber  bad  been  deUr- 
ered,  as  defendant  hsd  bound  himsetf  to  do^ 
tbe  plaintiff  would  not  have  made  any  profit 
therefrom.  The  average  price  alvoad  for 
the  first  and  second  grades,  plaintiff  Informs 
us,  wss  abont  fSO  per  thooand.  B.  BC  Tbe 
ocean  freight  averaged  f&OO  per  thrnisanrt. 
B.  M.,  leaving  tht  value  of  tbe  IniBber  f.  o. 
b.  New  Orleans,  La.,  92LS0  per  tbonsand 
feet  B.  Bf.  We  left  the  evidence  on  this 
point  not  ctmvlnced  that  for  the  material 
which  ^alntiff  bought  he  would  have  obtain- 
ed that  much  per  thousand  from  his  forelgD 
customers.  There  is  testimony  that  ootton- 
wood  Inmber  was  worth  $20 JX)  at  Ship  side 
in  New  Orleans  at  tbe  time,  Th^  was  ac- 
cepted as  a  fair  ^oe  by  the  dtetrlct  court 
and  we  agree  with  the  view;  Ibat  la,  that 
the  Inmber  in  qnestion  was  worth  94  profit 
in  New  Orleans. 

We  have  given  consideration  to  tbe  other 
Items  of  damages,  and  have  not  found  good 
reason  for  allowing  them  any  farther  than 
they  may  enter  into,  and  be  considered  as 
rendering  it  sbsolutely  certain  that  plaintiff 
is  entitled  te,  flw  damages  here  allowed.  It 
is  therefOT©  ordered,  adjudged,  and  decreed 
that  the  Jnd^Doent  appealed  teom  te  Increas- 
ed from  91,200  to  92.0001  with  legal  interest 
Uiereon  finxn  Blay  lO,  1900,  until  paid,  and 
costs,  and  that  after  amendment  by  thus 
increasing  tbe  amount  tbe  judgmmt  is  af- 
firmed. It  Is  further  ordered,  adjured,  and 
decreed  that  tiie  wilt  of  attadunent  is  main* 
tabled  for  the  total  of  the  Judgment  allowed, 
and  that  ptiUntlfTs  ivi^Iege  ss  attadiing 
creditor  be  recognised  and  enforced  accord- 
ing to  law.  It  is  fnrdier  ordoed.  adjudged, 
and  decreed  ttaX  plaintiff  bavs  Jndgmoit 
against  Henderson,  garnishee,  for  tbe  anm 
of  92.000,  with  interest  and  costB;  the  costs 
of  siq>eal  to  be  taxed  on  the  defendant  and 
appellea 


aOB  La.) 

FBINROSB.  Olty  Treasnrw,  v.  Sacoession  of 

GBA6ABD.  (Mo.  18,564.) 

(Supreme  Court  of  Louisiana.  March  6, 1901.) 

TAXATJON-PBOPSRTT    IN    HANI>8    OP  CON- 
SIONHB-ADMINiaTRATOR— UABIUTIKS. 

1.  Plaintiff  sues  for  taxes.  Defendant  was  a 
commission  merdisnt  The  property  assessed 
in  his  name  was  prt^>ertT  received  by  him  u 
consignee.  Property  must  be  sasessed  in  tlie 
name  of  the  owner.  The  consiEnee,  under  thi 
terms  of  the  statute,  is  not  made  the  collect- 
ing agent  to  collect  taxes  from  Us  cnsbHuov. 
If  any  taxes  be  due,  It  is  a  natter  between  dis 
consignor  and  the  olty. 

2.  The  administrator  cannot  be  made  to  ac- 
count for  tana  not  due  by  the  soecesalon  be 
represents. 

^Uabns  by  the  Court) 

Appe&l  from  civil  dlstrtct  court;  psriah  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Gteorge  B.  Foirose,  txeasum  of 
the  city  of  New  Orlesns,  against  the  succes- 
sion of  J.  J.  Gragard.  Jndgmoit  fbr  defaut 
ant  and  pUUntlff  appeals.  J^Bftaei, 

Digitized  byLaOOglC 


PENBOSE  T.  SUCCESSION  OF  OBAGABD. 


Samoel  U  OUmon,  atj  Atly.,  and  M.  Dn- 
•CM  Dlmitrr.  Asat  City  Atty.,  for  a^ellant 
Junes  F.  Plenon  and  Hnace  BL  Upton,  for 
appellee. 

BBBAUX,  J.  clt7  of  Now  Oiteana 

4daiins  taxes  from  the  legal  representatlTea  of 
tiie  sticcuslon  of  J.  J.  Gragard  in  Hm  mm  of 
42,064,  wlfli  Interest  at  the  rate  of  10  par  cent, 
thereon  from  tbe  reqwctlTe  matmltles  of  the 
tax  bills.  The  property  on  which  the  taxes 
la  claimed  is  morabie.  and  has  heen  assessed 
for  tlie  yean  1894  to  1800.  The  treasm^r  of 
the  atj  proceeded  by  role  against  the  ad- 
ministrate of  the  succession  to  compel  him 
to  dellTsr  ttie  proper^  assessed,  to  be  sold  to 
enable  him  to  collect  taxes  due.  The  admin- 
istrator aoo^  to  meet  plalntlfrs  rale  by  de- 
nying ttiat  he  erer  bad  the  property  In  hla 
poeseBBicn  on  which  plaintiff  Is  seeking  to  col- 
lect taxes.  The  dfy,  after  the  answer  had 
been  filed,  discmttlnued  Its  proceedlnga.  and 
sobseqnenfly  aued  out  a  second  rule  for  the 
amoont  of  taxes  before  mentioned,  dalmlng 
that  she  Is  entitled  to  preference  without 
waiting  fl>r  a  final  acconnt  of  administration, 
and  iBToklng  the  first  rule  as  having  had  the 
efltect  of  a  demand  for  the  production  of  the 
prc^wrty  assessed,  to  be  seized  and  sold  for 
taxes;  that  In  his  answer  to  the  first  rule  the 
administrator  adn^tted  that  he  did  not  have 
the  propoly  in  Us  possession.  The  dty. 
through  its  treasniw,  asked  for  a  rule  to  com- 
p^  the  administrator  to  pay  the  taxes  out  of 
"any  otiwr  fonds  or  property  In  his  posses- 
sion bdmglng  to  the  soccession,  or.  In  default, 
fbr  a  personal  Judgment  against  him  tor  the 
amount"  The  defendant  In  rule,  among  othier 
grounds,  sets  forth  in  an  exception  that  the 
plaintiff  In  rule  doea  not  show  that  flie  dty 
of  New  Orleans  has  any  prlrllege  on  any 
property,  or  proceeds  of  property,  or  other 
fnnds,  belonging  to  the  succession,  or  in  the 
taanda  of  the  administrator,  out  of  which  jwy- 
ment  of  taxes  is  claimed;  that  the  city  haa 
no  privilege  on  any  property  of  the  succes- 
sion In  the  hands  of  tbe  administrator;  that 
If  a  creditor  at  all.  she  is  only  an  ordinary 
creditor,  and  payment  cannot  be  enforced  by 
rule;  that  it  can  be  paid,  if  at  all,  only  con- 
tradictorily with  other  creditors  In  a  diatribu- 
tlcn  of  the  fnnds,  and  on  account  with  the 
jnesence  or  concurrence  of  all  the  other  cred- 
itors. The  defendant  in  rule  also  filed  an  an- 
swer setting  forth  the  grounds  of  defense  at 
considerable  length.  Tbe  caae  is  before  us 
for  decision  on  an  agreed  statement  of  facts, 
showing  that  part  of  the  property  assessed 
to  J.  J.  Oragard,  who  died  Insolvent,  was 
staves  held  by  him  on  ccmalgnmoit  for  sale 
for  account  of  different  consignors,  and  that 
he  waa  not  the  owner  of  them.  They  were 
all  aaiH  for  acconnt  of  the  different  consign- 
cn.  With  ref^enee  to  the  cotton  and  other 
remaining  property  for  which  taxes  are  claim- 
pd.  It  la  admitted  that  the  defendant  before 
Ills  death,  was  a  cotton  factor  and  commis- 
sion merchant  In  New  Orleans  for  a  number 


of  years,  and  fliat  he  received  cotton,  as  he  re- 
ceived the  staves,  on  consignment  to  be  S(dd 
for  account  of  the  ctmdgnors;  tliat  prior  to 
the  sale  of  the  cotton,  be  obtained  advances 
from  each  of  the  banks  in  ttie  tw  a  limit- 
ed amount  which  he,  In  tnrn,  advanced  to  hla 
customov;  that  In  this  way  be  held  bills 
and  accoonta  receivable  of  the  vailoaa  con- 
signors, and  that  such  bills  and  accoonta  were 
carried  by  him  to  meet  the  settlements  with 
the  banks  for  the  advances  made  ttirough 
ttiem  upon  the  cottmi  consigned,  and  that  they 
constituted  the  bills  recelvaUe  which  were 
assessed  to  him  tm  the  years  stated  in  tbe 
asswment;  that  the  commission  bnsiness 
was  carried  on  in  this  way  until  the  date  of 
his  death,  at  which  time  none  of  the  property 
in  question  was  hi  his  possession. 

We  take  np  for  decision  the  propoaitlon  that 
one  not  an  owner  Is  xxnder  no  obligation  to 
pay  the  taxes  assessed  against  him.  We  have 
seen  that  the  staves  assessed  against  him 
were  never  the  property  of  the  late  J.  J. 
Gragard.  He  only  had  them  In  his  posses^ 
adon  as  a  comml salon  merchant  He  sold  Uie 
staves,  and  accounted,  as  we  understand,  to 
the  own^.  The  property  Itself  waa  not  aub- 
ject  to  taxation  as  the  property  of  the  com- 
mission merchant  as  owner,  for  he  was  not 
the  owner.  Tbe  cotton  received  and  sold  un- 
der a  similar  state  of  facts  was  not  subject  to 
taxation  in  the  bauds  of  the  consignee,  as 
owner,  who  held  It  and  sold  It  for  account  of 
its  true  owner,  nor,  for  the  same  reason,  were 
the  proceeds  of  the  sale  subject  to  taxatitm  as 
being  the  personal  property  of  the  cotton 
factor. 

Conceding,  t<x  the  moment  that  tbe  prop- 
erty waa  subject  to  asaessment  although  as- 
sessed and  taxes  paid  prior  to  consignment  (a 
difficult  problem  to  solve  against  the  owner, 
we  must  say),  yet  It  should  be  aasessed  in 
tiie  name  and  for  the  account  of  the  owner, 
and  not  In  the  name  and  for  tiie  account  of 
the  consignee.  The  duty  of  the  assessor  Is  to 
aasess  property  In  the  name  of  the  owner. 
The  different  statutes  on  the  subject  of  assess- 
ment have  always  provided  for  some  identlfl- 
cation  of  the  property  assessed,  and  the  most 
direct  method  of  identification  Is  the  name  of 
the  owner,  which  we  take  to  be  indispensable 
unless  tbe  owner  la  unknown.  Tbe  following 
statutes  upon  tbe  point  vie.  section  10  of  Act 
No.  170  of  189S  and  Act  No.  106  of  1890, 
have  been  interpreted  in  McWilllams  v.  Mich- 
el. 43  La.  Ann.  988,  10  South.  11.  and  In  Nor- 
res  V.  Hays,  44  La.  Aim.  907,  11  South.  462. 
and  it  has  always  been  held  that  the  assess- 
ment must  be  made  In  the  name  of  the  own- 
er. Assessment  In  the  names  of  the  different 
consignees  was  never  contemplated.  Such 
assessment  would  bring  about  no  end  of  con- 
fusion in  business.  The  consignee  would  ex- 
perience very  great  difficulty  in  collecting  tbe 
taxes  paid  by  him  for  his  consignors.  If  be 
had  a  number  of  consignors,  it  would  require 
special  vigilance  and  watchfulness  to  deter- 
mine the  amount  due  by  each,  even  if  It  were 
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awnmed  that  the  consignor  would  rest  con- 
tent In  the  presence  of  a  charge  against  him 
for  taxes  for  which  he  had  nerer  been  a8< 
■essed. 

We  hare  passed,  without  deddon  or  com- 
ment, the  different  Issues  raised  regarding  the 
liability  of  an  administrator  who  represents  a 
succession  owing  taxes.  We  rest  our  decision 
on  the  fact  that  the  property  was  not  as- 
sessed in  the  name  of  the  owner,  and  that.  In 
consequence.  It  created  no  right  for  which  the 
administrator  could  be  either  as  admin- 
istrator or  peraonally.  For  these  reasons,  the 
Judgment  appealed  from  is  affirmed. 


(106  La.) 

GRBTZNEB  t.  NEW  OBLBANS  ft  &  B. 

CO.   (No.  13,463.)i 

(Snpreme  Ckturt  of  Loosiana.    Mot.  19,  1900.) 

8TRBBT  RAILROAD— INJDRT  TO  PASSBNGER^ 
JBVIDENCB. 

1.  In  this  action,  broaght  by  plaintiff  to  re- 
corer  damages  for  injuries  receired  from  a  fall 
while  diBembarkii^,  it  appears  that  the  car  was 
brought  to  a  atop,  when  plaintiff  stepped  to  the 
rear  platform,  and  from  it  sought  to  step  down 
to  the  pavement  by  stepping  with  his  two  feet 
on  the  step,  and  then  attempting  to  descend 
to  the  pavement  with  his  right  foot,  while  the 
left  was  BtUl  resting  on  the  step.  It  was  then 
he  fell.  He  ascribes  the  cause  of  his  fall  to 
a  shock  or  sudden  and  unexpected  movement 
forward  of  the  car.  The  preponderance  of  the 
evidence  proves  that  the  car  did  not  move  at 
ail  at  the  time.  There  is  want  of  enfflelent 
evidence  to  establish  the  truth  of  the  averment 
of  the  complainant 

2.  The  car  and  Its  appurtenances  were  in 
good  order,  and  nothing  shows  that  the  em- 
ployes by  whom  it  was  manned  were  unskill- 
ful or  negligent. 

3.  There  was  nothing  extraordinary  in  the 
stop  as  made  to  discharge  the  plaintiff  as  a 

Sassenger.  and  no  act  was  shown  for  which 
ef  endant  can  be  held  liable  in  damages. 
(Syllabas  by  the  Court.) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Thomas  a  W.  Mils,  Judge. 

Action  by  Moritz  Gretzner  against  the  New 
Orleans  &  Carrollton  Ballroad  Company. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Dart  &  Keman,  for  appellant  William 
9.  Parkoson  and  Bernard  Bmenn,  for  ap- 
pellee. 

BRSAXTX,  J.  The  appeal  presents  for  re- 
view the  finding  of  a  Jury,  and  the  Judgment 
thereon,  on  testimony  relating  to  plalntifTs 
fall  to  the  ground,  and  consequent  injury, 
for  which  he  was  allowed  as  damages  the 
sum  of  $4,000,  with  interest  The  pleadings 
set  forth  that  the  car  of  the  defendant  com- 
pany In  which  plaintiff  was  riding  as  a  pas- 
senger stopped  on  the  lower  side  of  the  Inter- 
section of  Julia  street  with  Baronne  street; 
that  after  It  had  stopped  plaintiff  stepped  to 
the  back  platfomh  and  to  the  step  of  the 
car,  and  that  as  he  was  about  to  step  down 
to  the  street  pavement  with  his  right  foot 
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the  car  was  put  In  motion,  and  started  ahead; 
that  be  was  thereby  Tl<rfently  Uirown  to  the 
pavement  and  received  severe  and  pmna- 
nent  Injuries,  the  neck  (rf  tiie  left  f«nnr  be- 
ing fractured,  and  his  l^t  dionlder  Joint 
chest  and  left  arm  being  severel7  contnsed. 
The  def«idant  controverts  the  facts  to  the 
extent  at  least  that  It  Is  sought  to  prove  its 
llablU^,  and  It  also  avers  that  the  Injury 
complained  of  was  owing  to  plaintiff's  negli- 
gencfe  The  questions  Involved  are  chiefly 
of  fact  and  require  for  their  decision  a  close 
analysis  of  the  testimony  of  each  witness. 

Plaintiff,  as  a  witness  in  his  own  behalf. 
Informs  us.  in  the  course  of  bis  testimony, 
that  he  was  In  his  sixty-sixth  year  at  the 
date  he  testified  (last  January),  and  that  his 
weight  was  about  166  pounds.  Recardiog 
the  accident  he  testified  that  when  the  car 
stopped,  he;  liavlng  stepped  to  the  rear  plat- 
form, as  before  stated,  moved  from  the  plat- 
form to  the  st^,  and  from  the  step  he  at- 
tempted t6  descend  by  putting  his  right  foot 
forward,  at  the  same  time  bidding  on  to  the 
grab  handle  of  the  car  with  his  l^t  hand. 
The  car  at  that  time  Jostled  him.  and  caused 
him  to  falL  He  was  rendered  unconscious 
by  the  talL  The  conductor  came  to  hie  as- 
sistance, and  lifted  blm  from  the  pavmient 
and  hdped  to  carry  blm  to  his  home,  which 
was  near  the  idace  of  the  acddent.  This  wit- 
ness stated  that  he  did  not  get  oat  of  the 
car  until  it  came  to  a  full  sti^   We  quote 
from  the  testimony  of  plaintiff:   "Q.  And  are 
you  positive  the  c^r  stopped  to  let  you  get 
out?   A.  I  got  up,  when  the  car  stopped,  from 
my  seat   Q.-  And  you  are  equally  positive 
that  the  car  went  forward  and  threw  foa 
off?   A.  Yes,  sir."   Tbe  young  daughter  of 
plalntlflt  who  came  out  to  meet  him.  did  not 
see  her  father  fail,  but  saw  him  immediately 
after,  supixnted  by  some  one  who  was  con- 
ducting him  towards  his  home.    In  answer 
to  her  Inquiry  as  to  the  accident  when  she 
came  to  where  her  father  was,  she  said  tbat 
the  conductor  said  that  he  had  been  too  hasty 
In  ringing  the  bell  to  start   This  is  denied 
by  the  conductor,  who  testified  that  on  tbe 
contrary,  be  pointed  to  the  car  as  still  stand- 
ing at  the  place  where  the  accldrat  happened. 
The  third  witness  for  the  ^alntlff,  a  well- 
esteemed  and  prominent  physician,  gave  an 
account  of  the  condition  of  plaintia  after  the 
fall.   He  was  still  under  the  treatment  of 
this  physician  at  the  date  ol  the  trial  In  the 
district  court  which  was  consldwable  time 
after  the  accident.   It  appears  that  though 
the  hip  boue,  which  was  fractured,  has 
healed,  none  the  less  considerable  pain  Is  felt 
from  it    He  also  feels  pain  in  the  left  shoul- 
der, which  was  contused,  and  suffers  vritb 
paralysis  on  the  left  side  of  his  body,  ovring, 
it  is  thought  to  some  injury  of  the  brain 
caused  by  tbe  blow  received  In  the  accident 
The  witneas  gives  it  as  his  opinion  tbat  it  is 
not  possible  for  one  slipping  on  a  smooth 
pavement,  and  falling,  to  hurt  himself  to  tbe 
«tent  that  plalntlfl  waa  Injured;  tiiat  be 
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Judges  from  tbe  character  of  the  wounds 
that  the  dashboard  of  the  car  platform  struck 
plaintiff  on  the  back,  throwing  him  against 
the  body  of  the  car,  and,  after  this  last  blow, 
threw  blm  to  the  ground  on  his  left  side, 
breaking  his  hip,  and  causing  other  Injuries. 
We  take  It  that  no  one  seiloasly  attempts  to 
controvert  the  fact  that  the  car  had  come  to 
a  full  stop  when  the  plalatlfF  left  his  seat, 
and  walked  to  the  rear  platform  to  step  there- 
from  to  the  pavraient  of  the  street.  Am(»ig 
the  witnesses  present,  «ily  one,  the  plaintiff, 
testifies  that  the  car  mored  as  he  was  step- 
ping out  to  the  psTement.  All  the  other  wit- 
nesses who  testify  upon  the  subject  say  that 
the  car  had  come  to  an  absolute  standstill 
at  that  moment,  and  that  no  attempt  was 
made  to  more  It  on  at  that  time.  No  at- 
tempt had  been  made  to  start  forward  when 
the  accident  happened.  This  Is  the  testimo- 
ny of  the  motorman,  which,  of  Itself,  under 
the  circumstances,  would  not  be  entitled  to 
weight  were  it  not  that  he  Is  corroborated 
by  other  witnesses,  who  are  entirely  disin- 
terested. Klein,  tbe  first  witness  for  the 
defendant,  did  not  feel  the  least  "jerk"  of  the 
car,  nor  did  he  feel  that  any  attempt  was 
made  to  more  the  car  Immediately  after  It 
had  stopped  to  allow  plaintiff  to  descend. 
Korel,  another  witness  for  the  defendant, 
the  bookkeeper  of  a  firm  named  by  blm,  stat- 
ed that  the  car  made  "a  clean,  smooth  stop." 
and  that  no  effort  was  made  to  go  on  before 
the  plaintiff  got  out;  that  there  was  no  move- 
ment of  the  car;  that  It  was  only  after  the 
accident  that  the  car  moved  on;  that  It  was 
the  unanimous  cqplnlon  of  all  then  on  board 
of  tiie  ear  that  It  had  not  moved  or  Jerked 
prior  to  plaintiff's  fall.  We  quote  from  the 
testimony  of  this  witness:  *'Q.  There  has 
something  been  said  about  a  bell  having  been 
given  to  signal  to  the  motoorman  to  go  on 
after  the  car  had  come  to  a  full  stop.  What 
do  you  say  about  that?  On  the  lower  cross- 
ing, after  It  came  to  a  full  stop,  was  a  bell 
given  to  the  motorman.  to  go  oat  A.  No; 
posittvely,  no.  Q.  The  car  didn't  go  Btta  It 
came  to  this  clean  stop?  A.  No;  most  pOB- 
Itlvely.- 

The  weight  of  the  testimony  shows,  as  we 
think,  that  there  was  no  "Jerking"  or  start- 
ing of  tbe  car  ai  the  night  and  at  the  time 
in  qnesdon.  The  res  Ipsa  loquitur  is  not  of 
a  character  to  render  It  reasonably  certain 
dat  the  force  which  brought  on  the  fall  came 
from  some  movement  of  the  car,  especially 
In  the  presence  ot  tbe  pronounced  prepmder* 
ance  of  evidence  that  the  car  did  not  move 
at  tbe  time.  It  does  not  absolutely  follow 
as  a  fact  that  the  asserted  Jerking  of  the  car 
was  the  cause,  when  It  may  w^  be  that 
other  causes  contributed  to  the  accident 
Tbe  weight  of  this  passenger,  the  plaintiff, 
was  on  the  step  of  the  car  as  be  was  stepping 
out  to  the  pavement.  It  had  rained  that 
day,  and  the  presumption  la  that  tbe  asphalt 
pavement  at  that  place  was  slippery.  A  slip 
ol  the  foot  M  it  toacbed  the  pavement  mar 
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have  caused  the  fall  i^alnst  the  car,  and 
afterwards  to  the  paronent  In  any  event 
the  weight  of  the  evidence  does  not  trace  the 
cause  dlrectiy  to  the  car.  It  is  not  tor  m 
to  find  as  a  fact  that  whl^  witnesses  whose 
want  of  veracity  we  have  no  reason  to  sus- 
pect testify  Is  not  as  phUntiff  alleges.  The 
car  was  in  good  Mrder,  there  being  nothing 
about  It  out  of  place  or  repair.  The  conduct- 
or was  on  the  platform,  and  it  was  at  a  full 
stop.  Under  these  circumstances,  a  passen- 
ger who  meets  witii  an  accident  cannot  as 
we  think,  recover  damages.  The  movemrat 
of  the  car  was  In  the  usual  manner.  We  have 
not  found,  after  carefully  cooiaderlng  the  tes- 
timony, that  there  was  any  sudden  move- 
ment such  as  alleged.  There  Is  a  want  of 
proof  establishing  the  complaint  urged.  It 
does  not  appear  that  there  was  unsktUfnlnesa 
or  negligence  oa  the  part  of  tbe  motorman  or 
conductor. 

We  do  not  think  that  we  should  give  to 
the  utterances  of  an  employd  the  meaning 
which  tbe  daughter,  naturally  much  con- 
cerned, and  doubtless  In  a  state  of  excite- 
ment at  the  time,  understood  or  Inferred. 
Tbe  conductor  denies  the  statement  she  ac- 
credits him  with,  and  he  (the  conductor)  as- 
serted, as  a  witness,  that  be,  on  the  contrary, 
when  he  was  chained  with  having  too  hastily 
given  the  signal  to  start  said  to  the  young 
lady  that  not  only  the  car  had  not  moved, 
but  It  was  still  standing  at  the  place  where 
the  accident  occurred.  We  quotes  as  lUns- 
trative,  a  case  such  as  the  one  before  us, 
from  Black  v.  Railroad  Co.  (N.  7.  Sup.  Ct. 
ISM)  37  N.  T.  Supp.  831:  "It  was  sought  to 
establish  that  by  reason  of  plaintiff's  fall 
there  must  have  been  something  nnnsnal  or 
excessive  In  applying  the  motive  power,  and 
hence  negligence.  There  Is  nothing  what- 
ever to  show  what  was  the  ftiolt  of  any  one 
of  the  defendant's  employte  In  operating  tbe 
car."  There  being  no  proof  estaUlablng  neg- 
ligence, as  we  read  the  testimony,  and  as 
we  view  Its  ineponderance,  we  are  con- 
strained to  arrive  at  a  different  conclusion 
from  that  arrived  at  Xny  nine  of  the  Jurors. 
Three  of  the  jurors  did  not  agree  to  the  ver- 
dict 

One  sometimes  falls,  breaks  bones,  and 
contuses  parts  of  his  body  by  slipping  or 
stumbling  under  his  own  wdght.  It  Is  evi- 
dent that  in  any  case,  plaintiff  began  to  tall 
from  the  st^  of  tiie  car.  It  was  possible  to 
fan  from  that  distance,  and  receive  very  se- 
rious injuries,  and  tiiat  vrlthout  having  been 
thrown  down  by  any  shock  or  movement  of 
tbe  car.  It  sometimes  happens  that  one 
falls  owing  to  bis  Inattention  or  lack  of  pro- 
dence,  and  yet  he  will  sincwdy  persist  in 
charging  It  fo  something  other  than  the  real 
cause.  Be  this  as  It  may,  the  testimcmy  ut- 
terly falls  to  trace  the  cause,  with  any  de- 
gree of  certainty,  to  tbe  sudden  and  unex- 
pected movement  dl  the  car,  and,  In  conse- 
quence, it  behooves  us  to  set  aside  the  judg- 
ment appealed  from,  and  reject  plaintiff's  de> 
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mand.  It  Is  (wdered,  adjudged,  and  d«cieed 
ttiat  the  Judgment  appealed  from  1b  aonuUed. 
reversed,  and  arolded.  and  plaintiff's  demand 
iM  njected,  at  his  coets  in  both  eoorti. 


aOS  La-> 

McDBEMOTT  r.  AMBBIOAK  BEHWINQ 

00.   (No.  13,680.)! 
(Sapreme  Oomt  of  LooiBiana.  ICarch  6, 1901.) 

A8S4ULT  BT  BBRTANT-LIABIUTT  OF  lUSTSR. 

Plaintiff  seeks  to  hold  defendant  liable  iu 
damages  for  a  violent  assault  and  battery  suf- 
fered by  him  at  the  hands  of  its  (defendant's) 
employe,  who  waa  a  driver  of  defendant's  wag- 
on, and  who  sold  and  distributed  the  Modnct 
of  its  factory  to  its  customers.  Plaintiff's  em- 
ployer was  one  of  defendant's  cash  customers, 
to  whom  the  driver  was  to  deliver  beer  for 
cash.  The  driver  delivered  beer  to  him,  and 
did  not  require  the  cash.  The  day  after  the 
sale  he  called  for  the  price,  and,  as  it  was  not 
paid,  he  sought  to  take  matters  iu  his  own 
hands,  and  resorted  to  violence.  The  agree- 
ment between  the  driver  oC  the  wagon  and  the 
defendant  was  that  cash  would  be  required 
and  brought  back  to  the  factory  for  the  beer 
in  his  charge  for  sale,  and,  if  he  failed  to  re- 
turn either  the  cash  or  the  beer,  he  would  be 
made  to  pay  his  employer  by  deducting  the 
price  from  his  salary.  By  the  effect  of  the 
agreement  under  which  the  driver  was  employ- 
ed, in  collecting  the  cash  at  a  different  time 
and  in  a  different  manner  than  he  was  instruct- 
^  to  do,  the  employer  was  not  made  liable  for 
the  violent  assaulL  If  a  servant  goes  outside 
of  his  employment,  acting  with  malice,  and 
causing  damage,  the  master  Is  not  liable. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  conrt,  parlsb  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Christopher  McDermott  against 
the  American  Brewing  Company.  Judgment 
for  defendant.   Plaintiff  appeals.  Affirmed. 

D.  M.  &  Allan  Shdars,  for  at^nllant.  Qus- 
tave  Lemle,  for  wpellee. 

BREATJX.  J.  Plaintiff  sues  for  damages 
arising  from  an  aaaault  made  by  one  of  de- 
fendant's employte,  Moroy.  He  ciaima  dam- 
ages in  the  sum  ot  ^10,000.  He  avers.  In 
snbstance,  that  tfals  employ^  was  defend- 
ant's driver  and  cxiUector;  tbat  on  a  Ifon- 
day  he  called  at  the  atoxB  where  plaintiff  Is 
employed  as  a  clerk  and  salesman  to  collect 
the  price  of  four  kegs  of  beer  which  tike  de- 
feodant  brewing  company  had  aold  to  his 
employer  the  Saturday  previous;  that  this 
employfi  was  wIQi  another  enqdoyd  of  tile  de- 
fendant company  when  he  called  to  collect  as 
Just  stated,  and  that  he  (plaintiff)  said  to  this 
BVOBiiayi  (tf  the  defendant  tiiat  his  (j^alntUTs) 
employer.  Cheevers,  was  not  In,  and  that  he 
had  no  authority  to  pay  tiie  bill,  whereupon 
this  emidoyft  of  the  defendant  grossly  Insult- 
ed plaintiff,  cduu^lng  him  with  falsehood,  and 
said  tbat  his  employer,  caieevers,  was  not 
away,  and  began  to  seardi  In  the  house  for 
bim;  that,  not  flndli^  him,  he  declared  that 
U  the  bill  was  not  paid  immediately  he  would 
take  the  rem^lng  keg  of  beer  bade  Into  de- 
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fendanf  s  (the  brewing  company's)  possessIoD. 
and  that  Moroy  became  greatly  angered  when 
plaintiff  placed  himself  In  front  of  the  beer 
cooler,  and  objected  to  his  removing  the  kc«; 
tbat  Moroy  then  seized  him  by  the  throat,  and 
violently  threw  blm  on  tbe  floor;  that,  owing 
to  the  plalntUTs  Inferiority  In  size  and  to  his 
111  health,  Moroy  Inflicted,  in  a  moet  cowardly 
manner,  a  number  of  violent  blows  with  his 
bauds  and  feet,  causing  severe  injuries  to  his 
person;  that,  while  beating  him,  Maroj  or- 
dered the  other  employfi  of  the  defendant 
company,  Oautbreanx  by  name,  to  take  the 
k^,  and  place  It  In  the  wagon,  and  that  it 
was  returned  to  defendant  by  this  emplo;& 
as  he  was  directed.  Defendant  Interposed  an 
exception  of  no  cause  of  action  to  plaintiff's 
demand,  and.  In  the  event  of  the  court's  over- 
ruling the  exception,  the  defendant  pleaded  a 
general  denial,  and  especially  averred  tbat  it 
is,  not  liable  for  the  acts  of  Its  employte  If 
they  acted  as  charged  in  plaintiff's  petition. 
Hie  testimony  shows  that  plaintiff  was  as- 
saulted as  charged,  and  that  the  remaining 
keg  of  beer  of  the  four  delivered  1^  the  driver 
to  the  employer  of  the  plaintiff  was  taken  as 
alleged,  and  placed  in  defendant's  beer  wag- 
on. The  responsibility  vel  non  of  the  defoid- 
ant  for  the  act  of  Its  servant  la  tiie  ques- 
tion for  our  decision. 

The  alleged  offender  was  unquestionably  in 
defendant's  service.  He  drove  its  wagon  and 
sold  Its  beer,  for  which  he  received  a  salarj- 
of  f76  a  month.  The  defendant  bad  casb  cus- 
tomers and  credit  customers.  B^ore  selling; 
beer  to  a  customer  on  credit,  be  was  required 
to  obtain  the  consent  of  the  company.  It 
had  collectors  to  collect  amounts  due  for  beer 
sold  on  credit  This  driver  was  instructed  to 
collect  cash  from  the  customers  to  whom  the 
beer  was  sold  for  cash.  He  had  to  acconat 
for  this  casb  In  the  morning  after  the  pre- 
vious day's  sale.  It  appears  that  plaintiff's 
employer  was  a  casb  customer  of  the  de- 
fendant, from  whom  cash  was  required.  We 
think  It  had  been  usual  with  the  driver  to  sell 
beer  to  plaintiff's  employer  on  one  day,  and 
return  and  collect  the  cash  early  the  morning 
of  the  next  day,  before  settling  with  his  em- 
ployer. But,  whether  this  was  usnal  or  not, 
there  can  be  no  question  but  that  on  this  occa- 
sion the  driver  delivered  beer  for  an  amount 
to  be  collected  on  the  following  business  day. 
We  are  led  to  Infer  from  the  testimony  that 
If  delays  were  granted  by  the  driver  to  the 
cash  customers,  and  a  loss  resulted,  it  was 
his  loss.  There  was  an  agreement  txf  which 
he  was  made  to  bear  tiie  loss;  that  is,  It  was 
deducted  from  his  wages.  The  test  of  the 
liability  Is,  In  whose  behalf  was  this  employ^ 
acting,  and  was  It  with  the  Intention  of  serv- 
ing the  purposes  of  the  employer?  The  act 
of  this  driver  was  not  In  the  furtherance  of 
the  company's  business  nor  in  the  protectioa 
of  Its  Interests.  The  defendant  had  not  sent 
him  to  coUect,  nor  was  It  Interested  In  re- 
covering losses  by  pursuing  the  violent  meth- 
ods which  it  pleased  the  driver  to  pnrsne. 
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The  Iztstroctlons  of  the  oompuv  were  to  col- 
lect tlie  cash  at  the  dme  at  tbe  sale,  and  to 
hand  It  OTer  to  the  proper  party  the  next 
morning.  In  order,  as  he  wrongfully  Imagln- 
ed,  to  make  return  In  the  niMnlng  as  Instmct- 
ed.  be  resorted  to  rlolence.  He  thereby 
■ought  to  protect  bis  own  Interest  for  hla 
employer,  whether  rightfully  or  wTongfnlly,— 
a  qnestlon  with  which  we  are  not  at  this  time 
concerned,— had  made  prorlalcnt  to  protect  It- 
self in  case  oi  the  driver's  failure  to  settle  for 
the  beer  sold.  The  driver,  by  his  own  agree- 
ment with  the  company,  and  by  his  own  Inex- 
cusable Tlolmce,  had  placed  hlms^  at  least 
me  remore  tn»n  bis  employer  and  from  the 
sc<^  or  even  oooise  of  his  employmait.  The 
act  committed  was  not  the  act  of  the  master, 
and  received  no  aanctlim  from  him  In  any 
way.  When  the  servant  returned  to  the 
plalntUTs  employer's  place  of  business,— 1.  e. 
to  Cheever's  saloour-it  was  for  the  purpose, 
as  we  Interpret  the  testlmcmy,  of  collecting. 
In  order  to  avoid  paying  the  amount  himself. 
He  had  disregarded  the  InstcncUons  by  deliv- 
ering to  this  customer  the  kegs  of  bear  before* 
payment  ot  cub.  It  was  not  to  subserve  the 
master*8  Interests,  but  bis  own.  It  la  true 
that  this  court  recently  held  In  a  case  against 
a  railroad  company  ttx  damages  for  wrongful 
ejectment  of  a  trespasser  by  Ite  brakeman 
that  the  brakeman  had  authority,  as  an  Inci- 
dent to  his  position,  to  remove  a  trespasser. 
The  trespasser  was  riding  on  an  Iron  rod 
touching  ca  near  the  brakes  and  the  running 
gear,  of  which,  to  some  extent,  at  least,  he 
impliedly  had  charge.  It  was  while  In  charge 
that  the  Injury  was  Inflicted,  and  while  seek- 
ing to  protect  the  employer's  property  from 
the  act  of  a  trequaser.  The  running  of  the 
cars  would,  we  readily  assume,  be  interfered 
with  If  trespassers  were  allowed  to  steal  rides 
In  the  presence  of  and  without  objection  from 
those  In  charge.  He  was  not  In  any  man- 
ner acting  for  himself.  The  servant  was 
acting  In  the  general  scope  of  his  employ- 
ment Dorsey  v.  Railway  Co.,  104  La.  478, 
29  Soath.  177.  On  the  contrary,  In  the  case 
before  ns  for  decision,  tbe  driver  was  seek- 
ing to  collect  an  amount  which,  In  accord- 
ance with  agreement,  he  would  have  been 
charged  with  If  he  had  failed  to  collect  it 
In  Lafltte  v.  Railroad  Co.,  43  La.  Ann.  S7, 
8  South.  701.  12  L.  R.  A.  837,  the  court  said 
that  a  conductor  In  changing  money  for  pas- 
sengers acts  at  tats  own  risk  and  responsibili- 
ty; that  the  company  (as  In  the  case  here) 
loses  nothing  if  counterfeit  money  is  accept- 
ed by  the  driver,  as  he  Is  charged  with  It; 
consequently,  the  false  charge  brought  by  the 
conductor  that  the  passenger  bad  sought  to 
pass  counterfeit  money  on  bim  was  not  a 
charge  for  which  the  company  could  be  held 
liable.  In  Williams  v.  Car  Co.,  40  La.  Ann. 
92,  3  Sooth.  635,  the  court  held  that  tbe  em- 
ployer Is  not  liable  In  damages  for  the  out- 
rage to  which  the  passenger  had  been  sub- 
jected by  the  servant,  who  was  not  acting 
within  tbe  tcope  of  his  employment;  "that  It 


wonld  be  a  dangeroos  groond  Sor  holding 
the  employer  reaponslble."  Difficulties  whldi 
might  arise  between  the  bank  teller  and  the 
one  who  enters  the  bank  for  the  purpose  of 
ccdlectlng  «  <Aeck,  Qm  assault  and  battery 
committed  by  the  In  a  store,  or  the  serv- 
ant who  answered  the  call  for  permlsslcm  to 
see  the  master  are  given  as  examples  of  acta ' 
for  which  the  master  could  not  be  held  liable. 
PlaltttUC  dtea  the  case  of  Shea  v.  Reems,  30 
La.  Ann.  1884,  In  support  of  the  position  that 
the  driver  here  was,  as  in  that  acting  within 
the  scope  of  his  emidc^ment  No  question 
but  that  In  all  matters  relating  to  the  driving 
of  defendant's  wagon  and  In  selUng  beer  as 
instructed  he  was  acting  within  the  scope  of 
his  employment  hut  the  servant  here  was  not 
acting  within  the  scope  when  be  became  a  col- 
lector resorting  to  an  outrage  on  the  plaintiff 
to  compel  him  to  deliver  up  the  ptogatr  In 
order  that  he  might  lessen  his  own  personal 
liability  to  the  defendant  his  em[doyer. 

The  doctrine  of  respondeat  superior  apjAles 
to  acte  of  an  agent  within  the  sa>pe  ot  his 
employment  Was  the  act  here  within  the 
scope  of  the  servants  employment?  We 
have  seen  that  be  did  not  follow  bis  employ- 
er's instructions,  and  that  after  having  dis- 
regarded them,  he  sodgbt  his  own  Interests  to 
the  extent  of  committing  an  unlawful  act 
He  did  not  commit  this  unlawful  act  under 
express  or  Implied  authority.  Corporations 
are  liable  for  the  torts  of  their  servants  to  tbe 
same  extent  as  private  IndlvldualB,  but  no 
further.  If  a  servant  goes  outside  of  bis  em- 
ployment without  regard  to  his  service,  acting 
with  malice,  and  wantonly  causes  damages  to 
another,  the  master  Is  not  liable.  It  Is  not 
contended  that  the  defendant  was  aeat  for 
this  beer.  As  we  interpret  the  testimony.  It 
made  no  dlGFerence^  them  whether  or  not  be 
brought  It  baclc,  as  he  was  bound  for  it  In  case 
he  did  not  return  It  or  he  was  bound  to  pay 
tbe  price  for  which  he  was  Instructed  to  sell 
it  By  the  effect  of  the  agreement  between 
defendant  and  this  savant  it  had  become  the 
latter'B  budness.  The  unlawful  assault  was 
not  In  any  manner  necessary  for  the  perform- 
ance of  the  driver's  work.  A  servant  has 
ImpUed  authority  to  do  what  Is  necessary  to 
protect  his  master's  property  or  to  fulfill  the 
duties  intrusted  to  him,  but  neither  was 
sought  to  be  done  by  this  driver.  In  another 
Jurisdiction  It  has  been  decided  that  where  a 
person  employed  to  collect  paymeute  tor  ma- 
chines sold  on  the  Installment  plan  Is  In- 
structed, In  case  of  refusal  to  pay,  not  to 
touch  the  machines,  or  take  them  back,  the 
employer  Is  not  liable  tor  an  ananlt  commit- 
ted by  the  servant  or  agent  In  connection  with 
an  attempt  not  authorized,  to  seize  the  ma- 
chine. Feneran  v.  Manufacturing  Co.,  47  N. 
T.  Sapp.  284,  20  App.  DIv.  574.  Here  there 
is  analogy  to  the  decision  last  cited  in  this: 
the  kegs  ot  beer  had  been  delivered  in  accord- 
ance with  the  requlremente  of  the  defend- 
ant's business,  but  the  cash  had  not  been  col- 
lected 1^  the  driver  on  ddlvery.  The  snbse- 
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qaent  act  wu  imatithorized,  and  tbe  master 
was  no  longer  conceEiied,  as  the  driver  was 
bound  for  paymunt  tinder  tbe  terms  of  bis 
agreement  We  bare  reviewed  all  the  de<d- 
Blons  within  our  reach,  and  have  read  sev- 
eral commentators  upon  tbe  subject  ot  tbe 
employer's  Uabllltr,  and  have  not  found  that 
tbe  employer  is  to  be  beld  liable  for  acts  of 
the  employ^  not  in  line  with  his  employment. 
If  tbe  servant  steps  aride  fn»u  tbe  scope  of 
his  own  enqiloyment,  actuated  by  personal 
malice,  w  fxom  motives  ot  bis  own,  be  Is, 
and  the  master  Is  not,  liable  tox  tbe  wnHig 
committed.  For  tbe  reasons  asBigned,  the 
judgment  appealed  firom  is  affirmed. 


aOSLa.) 

Succession  of  MABI>70VXGH.    (No.  18,700.) 

Opposition  <a  JONES. 
(Sapreme  Court  of  LonlsIanB.  March  6,  1901.) 

TUTRIX— RBMARRIAQE— VACATION  OF  OFFICE) 
— BBAFPOINTMENT— FAMTLT  HBKT- 
INO— UNDBR-TUTOa. 

1.  A  tutrix  Tacates  her  trast  by  the  fact  of 
remarriaKe  without  complying  with  the  require- 
ments of  article  254  of  the  CaVU  Code. 

2.  But  this  vacation  of  the  office  of  tutrix 
dnes  nut  hnve  the  effect  of  also  racatiiig  the 
oOlce  of  uudei'-tutur. 

3.  It  .is  not  only  tbe  right  but  the  duty  of 
the  ander-tutor,  if  he  think  the  interests  of  the 
minors  so  require,  to  oppose  the  reappointment 
of  the  uewly-married  Widow  as  tutrix. 

4.  A.  family  meeting  should  be  composed  of 
rclntiona  of  uie  minora;  in  default  of  relations, 
of  friends. 

6.  The  law  requirea  the  presence  of  the  nn- 
der-totor  at  familjr  meetings,  and  one  held 
without  notice  to  him  and  without  hia  presence 
will  be  set  aside. 

6.  It  having  come  to  the  knowledge  of  the  tri- 
al judge  that  drcumatances  exist  whldi  made 
the  appointment  of  a  tutor  to  the  miuors  neces- 
sary, nis  action  in  ordering  steps  to  be  taken 
to  that  end  was  proper;  vnd  this  without  re- 
gard to  whether  or  not  this  relief  was  ipeda^* 
ly  asked  for  on  their  behalf. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Natchitoches;  Charles  V.  Porter.  Judge. 

Id  the  matter  of  the  Buccesslon  of  Antoine 
Marinovieb.  Opposition  of  Mathew  Jones, 
umler-tutor.  From  the  judgment  sustaining 
opposition,  defendant  apjpeals.  Affirmed. 

Jack  &  Flemmlng,  for  appellants  Plerson 
ft  Walmstey,  fbr  appellee 

BliANOHARD,  J.  The  question  presented 
hy  this  appeal  Is  the  legal  suffldHicy  4rf  fam* 
Uy-meeting  proceedings-  taken  In  the  matter 
of  the  appointment  of  a  dative  tutor  to  mi- 
nors. Antoine  Marinovieb  died  In  1896,  leav- 
ing a  widow  and  11  descendant.  Four  of 
tbe  latter  were  at  tbe  time  majors;  the  re- 
mainder, minors.  Tbe  widow  and  mother 
was  In  due  course  confirmed  as  natural  tu- 
trix ot  the  minors,  and  her  son-in-law,  Miath- 
ew  Jones,  who  had  married  (me  of  the  daugh- 
ters (tf  age,  was  appointed  und«^tiitiMr,  and 
tiualtfled  as  such.  In  September,  1899,  tbe 
widow  contracted  a  second  marriage.  This 
marriage  deprived  her,  ipso  facto,  of  the  tu- 


torship, because  hec  failure  to  comj?!;.  pre- 
Tlons  to  its  c^bratlon,  with  the  mandatory 
requirements  of  Civ.  Code,  art  264^  In  Mar. 
1900,  following  this  secwd  marriage,  the  toe- 
mer  widow,  who  had  meanwhile  become  Mrs. 
Dominique  Bnt(^  presented  a  petition  to 
tbe  district  court,  aided  tbeitein  by  hex  bns- 
band.  In  which  she  averred  the  fact  of  her 
marriage  with  Domlnlqne  Bntolo,  and  her 
follure  prior  to  the  marriage  to  convoke  a 
family  meeting  to  have  heraelf  retidned  as 
tutrix  of  tbe  minors  of  her  first  marriage. 
She  represented  the  necessity  of  her  eaa- 
tlnned  tutorship,  and  prayed  for  the  calling 
of  a  family  meeting  to  advise  as  to  her  ap- 
pointment as  dative  tutrix,  and  as  to  dis- 
pensing with  the  giving  of  bond  and  security 
as  such.  Assuming  In  her  petition  fliat  tile 
office  of  tmder-tutor  bad  also  become  vacant, 
she  prayed  that  Antoine  Marinovieb,  the  ma- 
jor brother  of  'tiie  minors,  be  appointed  to 
that  office,  ^e  named  In  her  petition  five 
persons  who  were  to  compose  the  family 
meeting.  None  of  these  were  relatives  ctf  the 
minors.  They  were  represented  to  be  fHoids. 
The  clerk  of  court  Issued  an  ord^  In  accord- 
ance with  tbe  prayer  of  tbe  petlti(ui.  The 
family  meeting  was  called.  The  five  friends 
wae  appointed  to  compose  It.  Hie  meeting 
was  held,  and  It  was  recommended  that  Mrs. 
Marie  S.  Rutolo,  the  mother,  be  appctoted  tu- 
trix, and  Antoine  Marinovieb,  tbe  brother,  be 
appointed  under-tutor.  It  was  further  rec- 
ommended, "should  the  same  be  necenary 
in  law,"  that  Dominique  Bntolo^  the  step- 
father, be  appointed  co-totor.  The  family 
meeting  also  advised  that  the  tutrix  be  dis- 
pensed from  giving  Ixmd  and  securitr.  This 
was  followed  by  an  order  ot  Judgment,  algn- 
ed  by  the  derk  of  court,  homologating  the 
proceedings  of  tbe  family  meeting,  and  ap- 
pointing Mrs.  ButtdOk  tutrix;  her  husband, 
nomlnlqae  Bntolo,  co-tutor;  and  Antoine 
Marinovieb,  under-tutor.  But,  before  tliese 
parties  qualified  In  these  several  capadties, 
Mathew  Jones,  the  tmder-tutor  by  first  ap- 
pointment, ffled  an  opposition  In  the  fmm  of 
a  petition  addressed  to  the  district  judge. 
He  represented  himself  to  he  the  undn^tntor 
of  tbe  mluOTS,  and  as  such  opposed  the 
polntment  of  tutrix  and  under-tutor  to  them, 
as  sought  to  be  ^ected  under  the  proceed- 
ings of  the  family  meeting  above  referred  ta 
One  of  the  grounds  of  his  opposition  was 
that  the  alleged  family  meeting  was  cfxa- 
posed  entirely  of  friends,  whereas  there  were 
at  the  time  residing  In  the  parish  two  brotb- 
ers  of  age  of  the  minors,  and  others  near  of 
kin,  none  of  whom  were  notified  ot  the  meet- 
ing, or  called  to  take  part  In  the  same  as 
members  thereot  Anothw  ground  was  tiiat 
the  family  meeting  was  held,  and  Ito  pro- 
ceedings conducted  and  deliberations  con-' 
eluded,  without  notice  to  him  iopBoaeati,  as 
under-tutOT.  and  without  the  presence,  ssnt 
tion.  OT  approval  of  an  under-tntOT.  Tbe 
prayer  of  the  opposition  was  that  the  pro- 
ceedings at  the  family  meeting  be  vacated; 
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that  the  Older  of  the  clerk  of  court  homolo- 
guting  same,  and  appointing  the  parties 
named.  respecdTely,  as  tatrix.  co-tutor,  and 
under-tut<»,  be  set  aside;  that  he  (opponent) 
be  recognized  as  the  lawful  onder-tutor  of 
the  minors;  and  that  the  court  take  such 
further  proceedings  as  their  Interest  might 
require  la  the  premises.  Later  an'  amended 
opposition  was  filed,  setting  up  other  grounds 
for  the  exclusion  of  the  parties  recommended 
by  the  family  meeting  for  appointment  as 
tutrix,  co-tutor,  and  under-tutor,  but  the 
Tlew  we  take  of  the  case  renders  It  unneces- 
sary to  notice  the  same.  By  exception  and 
answer  filed,  defendants  In  opposition  con- 
tested the  right  of  the  opponent  to  stand  In 
Jodgment  "under  the  form  and  proceeding* 
which  he  has  here  instituted,"  and  denied  his 
capacity  as  under-tutor,  "either  in  law  or 
fact."  It  was  also  set  tp  that  the  petitions 
in  opposition  disclosed  no  cause  of  action, 
and  asked  for  no  relief  the  court  could  grant 
Admitting  the  second  marriage,  and  confess- 
ing that  its  celebration  without  taking  steps 
for  the  widow's  retention  In  the  tutorship 
Tacated  the  latter,  she  yet  claimed  the  right 
In  exclusion  to  all  others  of  the  dative  tutor- 
ship. There  was  general  denial  of  the  aver- 
ments of  the  opposition,  and  matters  of  de- 
fense otherwise  were  set  up,  mainly  in  re- 
ply to  the  amended  petition  in  opposition, 
which,  as  before  stated.  It  Is  not  deemed 
necessary  to  consider.  There  was  Judgment 
below  sustaining  the  opposition,  to  the  ex- 
tent of  decreeing  that  the  family  meeting 
held  in  May,  1900,  was  illegal.  Its  actions 
and  recommendatloQS  void,  and  vacating  the 
same,  as  well  as  revoking  and  setting  aside 
the  clerk's  order  conditionally  homologating 
the  proceedings  thereof.  It  was  further  or- 
dered that  a  family  meeUng  be  convoked 
and  held  before  the  clerk  of  court  on  a  day 
fixed,  to  be  composed  of  relations  ot  the  mi- 
nors residing  In  the  pariah,  and  named  as 
members  thereof  the  three  major  brothers  of 
the  minors,  Louis  Wilson,  their  brother-in- 
law,  and  J.  A.  Sampitl,  a  friend  of  the  family, 
— the  latter  in  default  of  other  relatives  or 
kindred  of  the  minors  residing  within  30 
miles.  It  was  directed  that  this  family  meet- 
ing be  charged  with  the  duty  of  selecting 
and  recommending  to  the  court  the  name  of 
a  discreet  and  responsible  person  to  be  ap- 
pointed tutor  to  the  minors,  and  to  advise 
the  court  as  to  whether  or  not  such  tutor 
should  be  dispensed  from  giving  bond.  From 
this  Judgment  defendants  In  opposition  prose- 
cute this  appeal. 

Ruling.  The  opponent,  Mathew  Jcmes, 
had  been  legally  appoltted  under-tutor,  and 
he  had  quallfled  In  that  capacity.  The  tutrix 
of  this  tutorship  vacated  her  trust  by  the 
fact  of  remarriage  without  complying  with 
the  requirement  of  article  254  of  the  Civil 
Code  with  regard  to  her  retention  of  the  tu- 
torship. Grant  v.  Maler,  32  La.  Ann.  51 ;  Be- 
ban  T.  City  of  New  Orleans,  34  Is..  Ann. 
129.  But  this  vacation  of  the  office  ot  tutrix 


did  not  have  the  effect  of  also  vacating  the 
office  of  under-tutor.  On  the  contrary,  the 
office  of  under-tutor  must  be  held  to  have 
continued  to  exist,  in  order  that  the  duties 
enjoined  by  Civ.  Code,  art  279,  might  be 
fulfilled.  That  article  Is  to  the  effect  that 
the  tutorship  does  not  devolve  on  the  un- 
der-tutor when  It  Is  vacated;  but,  when  It 
becomes  necessary  to  appoint  another  tutor. 
It  Is  the  duty  of  the  imder-tutor,  under  his 
responsibility,  to  cause  sudi  i^polntment  to 
be  made.  The  point  was  directly  decided  In 
Ke  Bates,  2  La.  Ann.  &12,  where  it  was  held 
that  the  vacation  of  the  office  of  tutrix  by 
the  remarriage  of  the  widow  without  the 
previous  holding  of  a  family  meeting  and 
its  recommendation  of  retention  of  herself 
in  that  capacity  does  not  cause  the  appoint- 
ment of  the  under-tutor  to  cease  and  deter- 
mine. See,  also,  Gassen  v.  Palfrey,  9  La- 
Ann.  560.  The  under-tutor  in  this  instance 
should  have  taken  steps,  following  the  re- 
marriage of  the  widow,  to  cause  a  tutor  to  be 
appointed,  and  was  remiss  in  his  duty  by 
falling  to  initiate  proceedings  to  this  end. 
When,  however,  some  eight  months  follow- 
ing the  marriage,  the  former  widow  and  her 
husband  took  proceedings  for  the  reappoint- 
ment of  herself  as  tutrix,  It  was  not  only 
the  right  but  the  duty,  of  the  imder-tuttw,  if 
be  thought  the  interests  of  the  minors  so  re- 
quired, to  oppose  her  appointment,  and  that 
of  the  new  husband  as  co-tutor.  OIv.  Code, 
arts.  276,  277.  The  exception,  therefore,  to 
hlB  capacity  to  stand  in  Judgment  herein.  Is 
without  force.  As  to  the  form  of  the  pro- 
ceeding adc^ted,  the  exception  Is  equally  un- 
tenable. The  steps  taken  are  regarded  in 
the  nature  of  an  opposition  to  the  family 
meeting  as  constituted,  to  the  homologation 
of  Its  action,  to  any  ^ect  being  given  to  Its 
recommendation,  and  to  the  qualification  of 
the  tutrix,  co-tutor,  and  under-tutor  named 
the  meeting.  This  under-tutor  had  not 
been  apprised  of  the  intenti<Hi  to  hold  this 
family  meeting,  and  had  received  no  notice 
to  attend.  He  was  not  present  at  the  meet- 
ing, and  did  not  know  of  its  having  been  held 
until  some  time  subsequent  to  the  fact  When 
he  did,  he  took  immediate  steps  In  opposi- 
tion to  its-  action,  and  before  the  parties 
qualified  under  its  recommendations.  The 
law  requires  the  under-tutor  to  be  present 
at  family  meetings.  He  must  be  present  for 
the  purpose  of  advlsit^,  is  its  Imperative 
mandate  (Civ.  Code,  art.  276);  and  this  fam- 
ily meeting,  held  without  notice  to  the  nn- 
der-tutor  and  without  his  presence.  Is  a  nul- 
lity. It  is  null  on  the  other  ground,  too,  viz. 
that  it  was  composed  entirely  of  friends  of 
the  minors,  when  the  fact  was  and  Is  that 
several  brothers  of  age  of  tiie  minors  re- 
sided In  the  parish.  These  were  not  named 
as  members  In  the  order,  were  not  asked  to 
become  members,  were  not  notified  to  attend 
the  meeting,  and  were  not  present  at  the 
meeting.  They  should  have  been  summoned 
as  members.  Friends  may  become  fnembeta. 
Digitized  by  VjtJtJJ 
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of  a  family  meeting  when  tiieie  li  a  default 
ot  relatioiu.  This  la  plain  dlrectl(m  of 
the  lav.  OlT.  Ck>de,  arts.  281,  282,  286,  287. 
The  foregoing  aofflcee  to  sustain  the  judgment 
of  the  district  court  declaring  this  family 
meeting  Illegal  and  its  action  void.  We  de- 
cline. In  tills  jffoceedlng,  to  go  Into  tiie  con- 
Blderatioa  of  othor  matters  not  made  Issues 
by  any  ideadlng  filed,  but  adranced  In  argu- 
ment sulmiltted  on  behalf  of  defaidants  In 
opposition.  Besides,  having  Judicially  allege 
ed  the  fact  of  her  second  marriage,  the  moth- 
er cannot  be  heard,  hf  plea,  evidence,  or 
ailment,  to  either  deny  It,  or  Impeadi  Its 
validity  or  dispute  Its  legal  effects.  Nether 
can  she  be  heard  to  gainsay  her  Judicial  ad- 
mission, made  tax  a  former  suit,  of  the  legit- 
imacy of  those  hereinbefore  referred  to  as 
brothera  of  age  of  tiie  mlnocs,  who  should 
have  been  called  as  members  ot  the  family 
meeting.  It  having  come  to  the  knowledge 
of  the  trial  Judge  that  drcumstanees  exist 
which  made  de  appointment  Of  a  tutor  to 
the  minora  neeessaiy,  his  action  In  ordering 
the  convocation  of  a  family  meeting  of  the 
retetlcms  of  tiie  minors  to  recommend  a  tutor 
was  eminently  prt^n:;  and  this  without  re* 
gard  to  whether  or  not  this  relief  was  ape- 
dally  asfced  on  their  behalf.  CSv.  Code,  arts. 
807.  312.  We  find,  however,  that  It  was 
asked  In  the  petition  of  opposition  filed,  in 
these  words:  "That  the  court  take  such  fur^ 
ther  ^meeedlngs  as  the  Interest  of  said  mi- 
nors may  seem  to  reoulre."  WItili  regard  to 
the  appointment  ot  tutor  or  tutrlz.~-0tt  whom 
It  should  be  bestowed.— the  question  does 
not  properly  arise  herein.  Judgment  af- 
firmed. 


(105  La.) 

AUOOIN  V.  CITY  OF  NEW  ORLEANS  et  al. 

(No.  13.667.) 
(Supreme  Oourt  of  Loaisiftna.   March  6,  1901.) 
DETBCnVB  STREETS— LIABILITY  OF  CITY. 
Where  the  iutj  to  keep  the  sidewalks  of 
fltreete  in  safe  coQditl<Hi  rests  upon  a  mnnicipal 
corporation,  and  this  obligation  is  not  met,  is 
long  neglected,  and  injunes  reaultlng  directly 
from  tiie  nnsafe  condition  of  the  walk  occnr 
to  a  pedestrian,  himself  exercldng  ordinary 
care  and  caution,  the  corporation  w  answera- 
ble in  damages. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Elugene  Aucoin  against  the  city 
of  New  Orleans.  John  Mitchell  was  cited 
In  warranty  by  defendant.  Prom  a  judg- 
ment for  plaintiff,  and  a  Judgment  dlsmlsB- 
Ing  the  call  in  warranty,  the  defendant  dly 
appeals.  Affirmed. 

Samuel  L.  Qllmoreb  City  Atty.,  and  Frank 
B.  Thomas,  Asst  City  Atty.,  for  appellant 
William  J.  Hennessey,  for  appellee  Aucoin. 
Charles  H.  Brownlee,  for  appdlee  MltchetL 

BLANOBARD,  J.  This  acticHi  seeks  to  re- 
cover against  defoidant  the  sum  of  $10,000 


for  personal  injuries  sustained  by  plaintiff 
In  consequence  of  a  defective  sidewalk  on 
one  of  the  streets  of  the  dty.  The  acci- 
dent occurred  on  a  night  in  December,  1808. 
It  was  dark,  cold,  and  wet  Plaintiff  was 
on  his  way  home  from  a  neighboring  Btxtce. 
The  sidewalk  be  was  traversing  was  formed 
of  planks.  The  evidence  shows  this  walk 
was  In  very  bad  condition.  The  planks  were 
decayed,  loose,  and  out  of  place.  OUier  per- 
sons had  fallen  there,  In  consequence,  botb 
before  and  after  the  accident  which  ovototric 
the  plaintiff.  It  appeara  that  this  bad  condi- 
tion of  the  Bldewalk  had  existed  for  a  long 
time  prior  to  the  accident  A  year  previous 
the  city  council  had  passed  an  ordinance 
looUng  fo  the  paving  ot  the  same,  and  due 
publication  thereof,  as  the  charter  directs, 
had  been  made,  but  there  the  matter  seems 
to  have  stopped.  The  paving  was  not  laid, 
neither  was  the  walk  repaired.  The  plaln- 
tlflt  was  tripped  up  by  one  of  the  loose 
planks,  and  fell  Into  the  gutter  alongside. 
He  sustained  severe  injuries.  His  ankle  was 
broken,— a  compound,  complicated  ftacture. 
The  bone  protruded  through  his  slme.  He 
was  In  a  helpless  condition;  unable  to  pro- 
ceed; remained  there  until  a  passer-by  dis- 
covered his  plight,  and,  summoning  assist- 
ance, carried  him  to  his  home.  A  i^iysldan 
was  called  In,  who  treated  him  for  several 
weeks,  when,  under  his  advice,  the  patient 
was  transferred  to  the  Charity  Hospital, 
where  two  operations  were  performed,  and 
where  he  remained  for  months  under  treat- 
ment He  suffered  much,  and  his  lAjurles 
are  shown  to  be  of  a  permanent  character. 
It  is  not  made  clear  whethw  or  not  a  street 
light  was  burning  at  the  comer  near  by. 
But  If  one  was  so  burning,  it  was  dim  and 
fllckoring,  and  gave  insufficient  light  to 
guide  this  pedestrian  <»i  his  way.  We  fiud 
nothing  in  the  record  going  to  show  that  thu 
plaintiff  was  not  using  ordinary  care  and 
circumspection.  The  answer  of  the  dty 
does  not  even  charge  him  with  negligence. 
It  is  merely  a  general  doUal  ot  the  aver- 
ments of  the  petltlMt,  and  the  allegation 
that  if  the  complainant  was  injured.  It  was 
by  reason  of  the  neglect  and  refusal  of  John 
Mitchell,  the  owner  of  the  property  in  ftont 
of  which  the  acddent  occurred,  to  keep  in 
good  order  and  repair  the  banquette  abut- 
ting on  hia  premises,  as  was  his  duty  to  do. 
This  John  Mitchell  is  dted  In  warranty, 
with  the  prayer  for  such  Judgment  in  favor 
of  the  dty  01^  against  him  as  may  be  ren- 
dered (If  any)  against  the  cltj  In  favor  of 
the  plaintiff.  The  warrantor  pleaded  the 
general  issue  and  denied  req;»ndbtllty. 
There  was  Judgment  below  in  favor  of  the 
plaintiff  for  $2,000,  with  Interest  from  Ju- 
dicial demand,  and  dismlssli^  the  call  in 
warranty  at  the  city's  costs.  The  lattw  ap- 
peals. In  this  court  the  appellee  moves  for 
an  Increase  of  the  amount  ot  the  Judgment 
in  Us  favor.  ^  , 
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on  both  ttae  facts  and  the  law  of  the  case 
tlie  ptlalotlff  Is  entitled  to  recoTer.  The 
of  Xew  Orleans  la  glvea  by  Its  charter  full 
powor  and  control  of  the  streets -and  side- 
walks. Under  section  82  of  the  charter  (Act 
No.  45  of  1886)  the  street  commissioner  has 
Seneral  charge  of  all  matters  relating  to  the 
streets,  sidewalks,  and  pavonents,  and  of 
the  coastrnctlon  and  repair  of  the  same; 
and  hy  section  IB  the  power  Is  vested  In  the 
council  to  compel  the  owners  of  property 
to  keep  and  maintain  In  good  order  and  re- 
pair the  sidewalks  In  front  of  their  proi>- 
erty.  For  the  omission  of  Its  duty  to  keep 
tUfl  sidewalk  In  good  and  safe  condition, 
or  to  compel  the  abtrttlng  owner  to  do  so, 
the  mnnlcipallty  rendered  Itself  llalile  for 
resulting  injuries^  nnder  the  drcnmstances 
as  in  tlds  case  shown.  Turner  t.  City  of 
Xewburgh,  109  N.  T.  801,  807,  16  N.  B.  844; 
O'XelU  T.  City  of  New  Orleans,  80  La.  Ann. 
220;  caine  t.  Rallroaa  Oo..  41  La.  Ann.  lOSl, 
6  South.  9E1;  Blnme  t.  City  of  New  Orleans, 
104  La.  345,  20  South.  108.  The  argument 
of  defendant's  counsel  that  plaintiff  might 
hare  avoided  the  accident  by  taking  anoQter 
route  to  his  home,  and  tiiat  If  he  had  done  so 
he  probably  would  have  escaped  Injury,  ete.. 
Is,  as  to  tbe  case  we  are  dealing  wltb,  well 
answOTed  In  O'Ndll  t.  Qlty  of  New  Orleans, 
cited  supra.  The  street  was  open  for  pub- 
lic travel,  and  it  does  not  appear  that  plain- 
tiff knew  of  Its  dangerous  condition.  Wlfli- 
out  sucb  knowledge  or  notice,  be  bad  a  right 
to  assume  it  oflo^  a  safe  passi^^  He 
was  not  in  Uie  bablt  of  passing  along  that 
way.  He  used  tiiat  walk  <aily  at  Infrequent 
periods.  A  person  using  a  public  highway 
Is  not  bound  to  anticipate  danger,  without 
some  notice  of  a  condition  of  things  suggest- 
ing a  peril  of  travel.  Turner  v.  GIty  of 
Kewburgh,  109  N.  Y.  807.  16 17.  a  844. 

"With  regard  to  the  quantum  of  damages, 
we  win  not  disturb  the  amount  as  fixed 
by  the  district  judge. . 

With  regard  to  the  call  in  warranty.  If 
there  be  legal  liability  to  the  city  on  ttae 
part  of  defendant  dted  in  warranty,  there 
Is  not  a  sufficiency  of  evidence  In  the  rec- 
ord on  this  branch  of  the  case  to  warrant 
passing  upon  the  Issue  thus  raised.  But  the 
city's  rights  as  against  3obn  Mitchell,  what- 
ever tbey  may  be,  are  reserved.  Blnme  v. 
City  of  New  Orleans,  sapra.  For  the  rea- 
sons given,  the  Ju^ment  appealed  from  la 
affirmed. 


aOB  La.) 

JACKSON  FIRB  &  HASZND  INS.  00..  lim- 
ited, V.  WALI^   (No.  18,207.) 
(Supreme  Court  of  Louisiana.   Feb.  19,  1000.) 

COBPORATION8-8T0CKHOLDBRS— SUBSCEIP- 
TIONS— WAIVER  OF  LIABILITY— IN- 
aOLVKNCY— APPBIAL. 

1.  A  person  who,  while  a  director  of  a  corpo- 
ration, authorises  and  cODBents  to  the  entenng 
in  the  books  of  the  corporation  of  a  subscrip- 
tion by  him  of  stock  to  the  amount  ot  $5,00(^ 


and  who  thereafter,  when  a  member  of  the 
financial  committee  of  tbe  conqtany,  approves, 
by  the  letters  "O.  K.,"  a  Btat«n«it  of  the  con- 
dmoa  of  the  company  intended  for  pubUcatioiK 
and  put  in  drculation,  in  which  the  amount  ox 
stock  BDbscribed  for  Is  stated  to  be  a  given 
■nm,  in  order  to  make  up  which  ram  his  sub- 
Bcripdcm  of  SO,0(X>  has  to  l>e  indaded,  is  estop- 
ped from  claiining  that  he  is  not  a  stockholder 
for  the  reason  that  be  did  not  affix  his  signa- 
tnre  to  an  instrument  In  which  it  was  declared 
that  he  enbsctlbed  to  $5,000  of  stock.  Proof 
of  his  ccmsent  to  subscribe  to  stock  is  not  lim- 
ited to  each  an  Instmment 

2.  Where  a  person  consents  to  becoming  and 
liecomes  a  stockholder  in  a  cornoration,  ^e  le- 
gal results  flowing  from  that  relation  cannot  be 
waived  by  secret  understandings  between  him- 
self and  the  board  of  directors  that  he  would 
not  be  called  on  to  pay  w  make  good  Us  sub- 
scrlptiML 

8.  Hie  salt  of  the  liqnidatlnc  commlsdoneis 
of  an  Insolvent  corporation  against  sharehold- 
ers for  tbe  amounts  due  on  their  stock  is  in 
the  interest  of  creditors,  and  the  recovery  is  to 
be  limited  by  the  debta  and  the  costs  and  ex- 
penses of  iidnidatlon.  Belknap  v.  Adams,  22 
South.  882,  49  La.  Ann.  13&8. 

On  Beheaiing. 

1.  Eiliog  copies  on  appeal:  The  filing  of  cop- 
ies on  appeal,  in  accordance  with  an  agree- 
ment of  counsel,  to  rapply  documents  not  cop- 
led  in  the  transcript,  made  It  necesaaiy  to 
change  our  decree  in  unimportant  particulars. 

2.  SnbscriptioD  to  be  turned  over  to  corpo- 
ration representativee:  The  legal  representa- 
tives of  a  corporation  in  insolvent  condition, 
and  not,  in  consequence,  a  going  concern,  whose 
creditors  seek  payment  of  their  claims,  are  an- 
thorized  to  recover  from  delinquent  snbscribers 
the  amonnt  of  their  subscription,  being  needed 
to  pay  the  debts  and  to  equalise  rights  and  lia- 
bilities of  the  stockholders.  The  authority  to 
collect  gives  rise  to  the  duty  to  return,  without 
delay,  any  amount  thus  collected,  over  and 
above  the  amount  needCal  to  pay  debts  and 
equalize  rights  of  the  stockholders. 

3.  Interest:  Interest  Is  only  due  on  shares 
from  the  day  the  subscribv  was  placed  in  de- 
fault 

(Syllabus  by  tiie  Court) 

Appeal  from  dvU  district  cour^  parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  F.  W,  Toung  and  otheom,  Uqnl- 
datlng  comm]BBl<mer8  of  the  Jat^son  Fire  & 
Marine  Insurance  Company,  Limited,  against 
Bernard  J.  Walle.  Judgment  for  plaintiffs, 
and  defendant  appeala  Modified  and  af- 
firmed. 

Theodore  Otonlo  and  Dinkelspiel  &  Hart 
for  ^^llant   Frank  McGIoin,  for  app^ees. 

Statement  of  the  Oassb 

NICB0LL8,  C.  J.  This  action  was  brought 
by  F.  W.  Toung.  Ifaurlc^  Oenerelly,  and 
Lttden  J.  Dolse^  declaring  themselves  the 
liquidating  commissioners  of  the  idalntllt,  a 
corporation  of  tbe  state  at  liouislana.  In  liq- 
uidation. They  averred  that  on  December 
8lBt  the  defendant,  then  a  dlrecttH:  of  the 
plalntlfT  CMnpany,  subscribed  to  COO  ahaies 
of  the  capital  stock  of  said  corpontira,  at 
$10  per  Bhare;  that  said  subscrlptloa  bad  not 
been  paid,  notwithstanding  amicable  de- 
mand; that  be  owes  the  total  amount  there- 
of, to  wit,  96.000;  that,  by  tbe  terms  q( 
aub«»lptIon.  the  amount  1&p5^^4jW) 
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ble  IQ  installmeata  of  10  per  cent,  monthly 
tmtll  paid,  and  consequently  he  owed  legal 
Interest  on  each  of  said  Installments  from 
date;  that  same  was  exigible  nntll  paid. 
They  prayed  for  Judgment  against  defendant 
for  $5,000,  with  legal  Interest  on  |500  from 
January  81.  18D6,  and  like  Interest  on  Ul^ 
installments  from  Fetmiary  29,  March  31, 
April  30,  May  31,  June  30,  July  31.  August 
31,  September  30,  and  October  31,  1896.  De- 
fendant excepted  for  tiie  reasons:  "(1)  That 
the  petltltm  should  diadose  how  the  [^aln- 
tifCs,  styling  themselves  "Liquidating  Com- 
missioners,' were  aM»lnted,  or  how  they  ac- 
quired such  capacity;  whether  they  were  so 
elected  by  a  vote  of  the  stockholders  or  di- 
rectors of  the  Jackson  Fire  &  Marine  Insur- 
ance Company;  whether  they  were  ai^lat- 
ed  such  the  order  or  decree  of  any  court, 
and,  If  so,  what  court,  and  by  what  proceed- 
ings of  the  state,  or  how  or  In  what  manner, 
they  acquired  the  character  In  which  they 
sue;  If  they  were  elected  iff  the  stockholders 
of  the  said  company,  whether  the  latter  was 
previously  dissolved,  and,  If  so,  by  what  pro- 
ceedings or  steps  €be  said  dissolution  was 
accmnpllshed;  or,  if  appointed  by  the  direct- 
ors of  said  company,  by  what  authority  the 
said  appointment  was  made.  (2)  That  the 
petition  should  disclose  whether  or  not  the 
contract  to  subscribe  the  capital  stodc  of  aaid 
company,  which  is  declared  upcm,  was  made 
orally  at  In  writing,  and,  if  orally,  when, 
'Where,  and  under  what  circumstances  the 
same  was  made,  or,  if  in  writing,  the  date 
of  the  same;  and,  in  the  event  the  said  sub- 
scription was  in  writing,  defendant  desires 
to  have  oyer  of  the  same.  (3)  That  the  peti- 
tion herein  dlsclosea  no  cause  of  action. 
Wherefore  defendant  prays  that  the  first 
and  second  exceptions  hereinl^fore  set  forth 
be  maintained,  and,  in  accordance  there- 
with, that  this  defendant  be  dispensed  from 
answering  herein  until  the  Information 
Bought  by  said  exceptions  be  furnished  by 
the  filing  of  a  supplemental  petitI<Ki  herein, 
and,  on  the  failure  to  file  such  petition  with- 
in Ave  days  after  the  maintaining  of  such 
exceptions,  that  this  suit  be  dismissed  as  in 
case  of  nonsuit  and  in  the  event  that  the 
exception  thirdly  above  set  forth,  namely, 
that  of  no  cause  of  action,  whether  alone  or 
In  addition  to  the  other  exceptions  filed,  be 
maintained;  that  plaintiffs'  demand  be  re- 
jected, and  fheir  suit  dismissed,  with  costs; 
and  for  general  relief."  The  court  sustain- 
ed defendant's  exception  of  no  cause  of  ac- 
tion, and  dismissed  the  snit,  but  on  a  new 
trial  the  judgment  oit  dismissal  was  set 
aside,  and  idalntifiFs  permitted  to  amend. 
An  amended  petition  was  accordingly  filed. 
In  which  petitioners  alleged  that  they  -were 
"acting  for  and  representing  the  creditors 
and  sto<^oldere  of  t^e  Jackson  Fire  &  Ma- 
rine Insurance  Company,  Limited,  by  vir- 
tue of  the  order  of  this  court  [dvil  district 
court,  division  CQ  rendered  November  4, 
1896,  In  the  matter  entitied  'Jackson  Fire  & 


Marine  Insurance  Co.,  Limited,  bi  liquida- 
tion,* No.  61,323  on  the  dodcet,  and  the  fur- 
ther order  of  the  court  In  aald  proceeding'  of 
date  August  6^  1867,  accepting  defendant's 
resignation,  and  August  31,  1897,  appointing 
Lucien  J.  liquidating  commissioner, 

rice  defendant  herein,  resigned,  and  hj  vir- 
tue of  the  letters  issued  In  accordance  with 
said  orders  by  the  court  to  petitioners;  tbat 
they  are  also  acting  by  virtue  of  the  preced- 
ing vote  and  election  of  the  stocfeb(rfderB  of 
said  Jackson  Fire  &  Marine  Insurance  Com- 
pany, Limited,  fnlly  set  forOi  in  tlie  flist  pe- 
tition and  exhibits,  made  part  hereof,  filed 
in  said  cause  No.  61,323,  apiwovlng  the  ac- 
tion of  the  stockholders'  meeting  placing  said 
company  In  liquidation,  and  affirming  the 
election  of  petitioners  F.       Young  and  &Iau- 
rlce  Generelly,  with  defendant,  Bernard  J. 
Walle,  as  liquidating  commlBsitmers.  Peti- 
tioners show  that  all  of  said  proceedings, 
both  of  the  stockholders  and  of  the  court,  as 
above  set  forth,  were  with  the  full  knowl- 
edge, approval,  and  partidpaticm  of  the  de- 
fendant, who  was  one  of  the  original  liq- 
uidating commissioners,  and  who  is  estopped 
from  in  any  wise  questioning  or  disputing 
same.    Petitioners  show  that  the  Jadcson 
Fire  &  Marine  Insurance  Company,  Umited. 
is  Insolvent,  and  was  so  insolvent  at  the 
time  of  the  appc^otment  of  Uquldatots.  and 
It  la  necessary,  In  order  to  pay  credltws,  and 
tHao  equalize  the  losses  among  all  the  hold- 
ers, many  of  whom  have  paid  In  full,  and 
others  partially,  their  subscription,  to  collect 
all  obligations  owing  to  it,  Induding  all  un- 
paid stock  subscriptions.    Petitioners  fur- 
ther show  that  the  subecription  to  stock 
herehi  originally  sued  for  was  not  In  writing, 
but  vras  made  by  defendant  verbally  while  a 
director  of  the  company,  and  that  defendant, 
while  such  director,  instructed  the  entry  of 
said  stock,  as  by  him  snbocrlbed,  upon  the 
hooka  of  said  company,  and  caused  said 
stock  flien  subscribed  by  blm  to  be  Included 
among  and  published  aa  an  asset  of  said 
company,  giving  It  thereliy  an  additional 
credit;   that,  credit  having  been  given  to 
said  statements,  defendant  is  estopped  to 
deny  their  accuracy;  that  d^endant,  being 
a  director  and  manager  of  said  coEiwratlon. 
hence  a  fiduciary.  Is  estopped  to  set  up  any 
defense  against  said  stock  snbscrlptlMi,  or  to 
deny  or  question  same  in  any  way.*'  They 
prayed  for'  citation  on  defendant,  and  for 
judgment  as  originally  asked.  Defmdant 
answered.   After  pleading  the  general  issue, 
he  ^>edally  denied  that  he  ever  made  any 
subscription  to  or  for  the  capital  stot^  of  the 
Jackson  Fire  &  Marine  Insurance  Company. 
Limited,  or  in  any  manner  agreed  and  bound 
himself  to  become  a  stockholder  In  the  same, 
as  It  is  dalmed  by  the  petiticm;  tbat  he  at 
any  time  Instructed  the  entry  upon  the  books 
of  the  company  of  the  said  stock  as  sub- 
scribed for  by  him;   that  he  caused  said 
stock  to  be  Included  as  an  asset  In  any  state- 
ment  published  %^^^^^O^t^'' 
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ever  had  any  jwrt  In  or  did  any  act  consent- 
ing  to  or  arorovlDg  ot  the  use  of  the  subscrlih 
tion  upon  whldi  he  Is  Boed  as  a  means  of 
procnrlng  additional  credit  for  the  said  com- 
pany. He  denied  any  and  all  acta  which 
would  create  against  him  an  estoppel  to 
deny  that  be  was  liaUe  upon  the  i»retended 
Bntwcriptlon  sued  on  herein,  or  that  he  ever 
made  or  agreed  to  the  same.  He  denied 
that  be  bad  ever,  by  act  or  acts  or  conduct 
of  any  character  whatever,  consented  to  tbe 
subscription  sued  on  herein;  that  be  ever 
made  the  same,  or  ever  In  any  manner  bound 
himself  to  take  and  pay  for  the  shares  of 
the  capital  stock  of  said  company  described 
In  tbe  original  petition  herein.  Tbe  district 
court  rendered  Judgment  against  defendant, 
and  be  appealed. 

Opinion. 

The  evidence  shows  that  the  Jackson  Fire 
A  Marine  Insurance  CompaDy  la  an  insol- 
vent corporation,  and  that  as  such  it  was 
placed  In  liquidation,  and  liquidators  ajf- 
pointed  thereto.  The  liquidators,  who  prose- 
cnte  this  suit  allege  that  they  are  acting  In 
behalf  of  and  rejpresentlng  the  stockholders 
and  creditors  of  the  corporation;  that  it  was 
necessary,  in  order  to  pay  creditors  and 
equalize  losses  among  all  Uie  stockholders, 
some  of  whom  had  paid  In  full,  and  others 
only  partially,  their  subscriptions,  to  collect 
all  obligations  owing  to  It,  Including  all  un- 
paid stock  subscriptions.  It  Is  alleged  that 
the  defendant  Is  a  stockholder  of  the  corpo- 
ration to  an  amount  of  $5,000,  which  Is 
wholly  unpaid,  and  judgment  Is  asked  against 
him  for  that  amount.  We  think  that  plain- 
tiffs bare  proved  tbe  averments  of  their  pe- 
tition that,  although  defendant's  status  as  a 
stockholder  was  not  evidenced  by  his  signa- 
ture to  a  stock  subscription  made  out  In  the 
asual  form,  he  bad  none  the  leas  consented 
verbally  to  aubscrlbe  for  $B,000  of  atock  while 
a  director  of  the  company,  and  while  occupy- 
ing that  position  he  authorized  the  entry  of 
his  said  subscrlptlcm  In  the  books  of  the 
corporation,  and  consented  to  and  authorized 
tbe  Including  of  the  amount  so  subscribed 
by  bim  in  the  statements  of  the  amount  of 
stock  subscribed  for  by  the  corporation,  giv- 
ing It  thereby  additional  credit  Defendant 
was  a  stockholder  In  the  company  Independ- 
ently of  the  $5,000  subscription,  and  he  was 
also  one  of  Its  directors  and  a  member  of 
Its  finance  committee;  and  the  booka  of  the 
corporation,  with  the  stock  entries  therein 
made  while  he  occupied  these  positions,  were 
properly  Introduced  In  evidence,  as  was  also 
parol  evidence  to  show  direct  knowledge  by 
blm  of  the  same,  and  his  direct  consent.  We 
think  these  entries,  quoad  him,  are  sufficient 
"written  evidence"  of  bis  consent  to  bind 
him,  and  particularly  so  when,  a  statement 
of  the  conditions  of  the  corporation  having 
been  prepared  for  publication  and  circulated, 
in  which  figured,  for  the  purpose  of  showl:^ 
the  amount  subscribed  for,  the  $5,000  sub- 


scription whlcb  defendant  bad  authorized  and 
consented  to  have  entered  In  the  books,  be  ap- 
proved the  same  by  writing  tbe  letters  "O. 
K."  upon  It.  It  appears  that  three  other  di- 
rectors of  tbe  company  (Young,  Johnson,  and 
Frank)  subscribed  verbally  for  500  shares  ot 
stock  In  the  same  manner  and  at  tbe  time  that 
defendant  subscribed.  It  appears  that  a  per- 
son In  New  York  liad  proposed  to  enter  Into 
a  contract  with  the  company  to  become  Its 
solicitor  there,  and  also  to  sell  Its  unsubscrib- 
ed-for  stock,  and  came  to  New  Orleans  to 
confer  upon  that  subject;  and  the  circum- 
stances under  whlcb  and  tbe  purpose  for 
whlcb  tbe  four  directors  made  their  sub- 
scriptions originally  is  stated  by  E.  W.  Hart, 
who  was  at  that  time  the  bookkeeper  of  the 
corporation,  and  made  the  entries  referred 
to.  In  answer  to  a  question  aa  to  what  the 
object  of  tbe  subscription  was,  he  said:  "My 
recollection  is  a  little  uncertain  about  that, 
but  I  think  It  was  due  to  tbe  fact  that  tbe 
company  was  about  to  make  a  contract  with 
a  gentleman  in  New  York  City  who  pro- 
posed placing  agencies  around,— making  a 
contract  with  the  ccHupany  for  controlling 
those  agenclea,— and  who  made  the  company 
such  representations  that  they  believed  or 
it  ai^ared  on  the  face  of  that  to  be  a  very 
good  contract;  and  all  bis  propositions  were 
based  on  tbe  fact  that  the  company's  state- 
ment would  show  a  certain  amount  of  stock. 
It  lacked  that  necessary  amount,  and  those 
subscriptions  were  proposed  in  order  to  make 
a  statement  that  would  Induce  him  to  take 
bold  of  tbe  company  as  an  Incident  to  bis 
agency.  He  was  also  to  place  stock,— to  sell 
stock.  The  conversation  was  about  In  this 
line:  That  If  those  gentlemen  would  take 
those  five  hundred  shares  of  stock  each,  and 
then  would  make  this  contract,  that  those 
gentlemen  In  New  York  would  have  no 
trouble  whatever  In  disposing  ot  those  five 
hundred  shares.  Tbey  simply  took  them  in 
their  name,  as  I  understood  It,  In  order  to 
make  a  good  statement  for  the  company's 
being  responsible;  but  tbey  Intended  to  sell 
that  s^ck,  and  the  first  two  thousand  shares 
that  were  sold  would  be  those  two  thousand 
shares  subscribed  for  by  these  gentlemen." 
He  says  that:  "The  proposed  contract  was 
made,  and  tbe  person  who  came  to  New  Or- 
leans (also  by  the  name  of  Hart)  entered 
into  the  duty  of  manager  of  the  company. 
He  had  absolute  control  of  tbe  underwrltiog 
In  his  contract,  but  he  took  personal  charge 
of  It  In  the  North.  Quite  a  lot  of  insurance 
was  taken  In  the  North  under  the  contract. 
Tbe  contract  did  not  remit  as  favorably  as 
we  bad  supposed  It  would,  or  bis  Company 
supposed  It  would.  It  was  not  tbe  success 
that  It  gave  pronUse  of  being.  When  he  first 
took  hold  of  It,  things  were  humming,  ap- 
parently. There  were  lots  of  insurance  writ- 
ten and  lots  of  stock  placed,  and  the  first 
payments  on  the  stock  that  he  placed  were 
paid  for.  The  stock  was  all  sold  on  pay- 
ments ot  ten  per  cent  cash  and  ten  per  cent] 
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a  month,  but  after  the  first  few  months  the 
people  to  Tfhom  he  sold  the  stock  didn't  pay 
any  more;  and  we  found  that  people  who 
had  written  Insurance— the  agents  he  placed— 
were  very  slow  In  remitting.  Finances  got 
hard  np,  and  that  was  the  result  [cause]  of 
the  company'i  Uqoldating.  That  was  the 
cause  of  It, — of  the  Insolvency  of  the  com- 
pany." 

We  do  not  think  that,  under  the  state  of 
facts  declared  by  this  record,  defendant  la  in 
a  position  to  say  that  he  was  not  a  stock- 
holder because  it  was  not  expressly  declared 
In  an  Instrument,  directly  over  his  signature, 
that  he  subscribed  to  a  certain  number  of 
shares  of  stock,  nor  because  It  was  never  his 
intention  to  subscribe  for  or  pay  for  the  stock. 
In  Belknap  v.  Adams,  49  La.  Ann.  1353,  22 
South.  382,  we  said  thai;  MablUty  for  the 
stock,  whether  created  by  actual  subscrip- 
tion, or  receiving  certificates  from  the  corpo- 
ration, or  by  any  other  mode  of  dealing  with 
the  corporation  of  equal  significance,  cannot 
be  discharged  except  by  inyment.  Defend- 
ant claims  that  it  was  understood  ab  initio 
by  the  corporation  that  it  was  not  his  inten- 
tion to  subscribe  for  or  pay  for  stock;  that 
the  corporation  would  have  no  right  to  hold 
him  estopped,  and  the  liquidators  have  no 
greater  rights;  that  it  had  been  held,  in 
Nlcolopulo  V.  His  Creditors,  37  La.  Ann.  472, 
that  a  syndic  had  only  the  rights  of  the  ced- 
ing creditor;  that  It  Is  a  general  principle  of 
law  that  parties  acting  Jn  a  representative 
capacity,  or  claiming  rights  from  others, 
have  only  the  rights  of  thetr  principals,  or 
those  from  whom  they  derive"  their  rights. 
And  in  this  connection  he  cites  Succession  of 
Nash,  48  La.  Ann.  1573,  21  South.  254;  Bank 
V.  Bryant,  49  La.  Ann.  467,  22  South.  89;  and 
Fenn  v.  Insurance  Co.,  48  La.  Ann.  541,  19 
South.  623.  He  ccmtends  that  there  is  no 
evidence  before  the  court  that  any  of  the 
present  creditors  of  the  corporation  were  In- 
jured in  any  way  by  his  act,  and.  If  so,  who 
they  are,  and  what  is  the  amount  of  their 
claims.  The  subscription  by  the  defendant 
to  the  stock  of  the  corporation  was«not  a 
contract  between  him  and  the  corporatlMi 
Itself,  which  the  liquidators  are  seeking  to 
enforce.  Defendant  Is  by  subscription  the 
owner  of  500  shares  of  the  stock  of  the  plain- 
tiff company.  He  Is  the  original  owner  of  the 
stock,  and  substantially  one  of  the  creators 
of  the  corporation,  and  the  amount  of  his 
subscription  was  as  much  a  direct  contribu- 
tion from  himself  to  the  corporation  as  If  he 
had  been  one  of  the  original  Incorporators. 
Defendant  says  there  Is  a  difference  between 
an  original  subscription  to  stock,  for  the  pur- 
pose of  organizing  a  corporation,  and  a  sub- 
scription after  the  company  Is  organized;  but 
we  do  not  think  that  a  subscription  of  the 
latter  kind  is  any  more  a  matter  of  "con- 
tract" between  the  "corporation"  and  the 
subscriber  than  an  original  subscription.  In 
the  former  there  Is  no  second  person  in  ex- 
istence, other  than  the  state,  to  receive  and 


accept  a  proposition  to  subscribe,  it  Is  the 
Joinder  of  subscribers  and  the  contribution  of 
capital  which  in  themselves  give  rise  to  thlB 
second  person,  which,  when  formed,  takes 
hold  of  the  contributions  and  operates  theno 
for  the  benefit  of  stockholders.  The  amounts 
contributed  conatKnte  the  basts  on  the  faith 
of  which  creditors  make  their  contracts  with 
the  cortMratlon,  and  which,  from  the  very 
nature  of  things,  should  be  called  In  and  col- 
lected for  their  ben^t,  when  necessary. 
Their  right  of  recourse  upon  this  fund  is  di- 
rect and  original,  and  not  derivative,  tbongti 
made  effectual  ordinarily  through  corporate 
instrumentalities.  As  said  by  this  court  In 
Belknap  v.  Adams,  49  La.  Ann.  1363,  22 
South.  382:  "In  the  language  of  the  authori- 
ties, the  liability  of  stockholders  to  the  corpo- 
ration for  their  stock  Is  treated  as  a  trust 
fund  for  creditors,  and  the  courts  will  en- 
force the  trust  through  the  receiver  or  other 
appropriate  methods.  Oook,  Corp.  S  119;  Up- 
ton V.  Tribllcock,  91  U.  S.  47,  48,  23  L.  Ed. 
aoe.  »  •  •  The  shareholders'  liability  for 
unpaid  stock  received  for  the  corporation  la 
to  future  as  well  as  subsequent  creditors." 
In  the  case  at  bar  It  Is  not  alleged  or  shown 
what  the  actual  situation  of  the  plalntltf 
corporation  is  as  to  stockholders  other  than 
defendant  who  have  not  paid  their  stock,  nor 
as  to  the  amount  of  money  needed  to  pay 
creditors,  costs,  and  expenses,  etc.  In  the 
case  last  cited  we  said:  "The  receives  suit 
against  shareholders  for  the  amounts  due  on 
their  stock  is  in  the  Interest  of  creditors,  and 
the  recovery  is  limited  by  the  debts  of  the 
corporation  to  be  satisfied." 

The  judgment  rendered  by  the  district 
court  against  the  defendant  herein  Is  an 
absolute  Judgment,  presently  enforceable  for 
its  full  amount  against  the  defendant  with- 
out reference  to  the  condition  and  situati<Hi 
of  the  corporation  as  to  other  stockholders 
and  as  to  creditors.  We  think  the  judgment 
appealed  from  is  correct,  and  we  affirm  It, 
so  far  as  it  adjudges  and  decrees  defendant 
to  have  become  a  stockholder  In  the  plaintiff 
corporation  for  an  amount  of  |5,000  on  the 
subscription  declared  upon  In  plalntifTs  peti- 
tion. In  so  far  as  it  decrees  said  subscription 
to  be  unpaid  by  the  defendant,  and  In  so  far 
as  it  decrees  that  defendant  is  legally  liable 
upon  the  same.  Payment  of  the  judgment 
recognizing  said  liability  should,  however, 
be  enforced  only  to  the  extent  necessary 
to  pay  the  corporation  debts  and  the  coats 
and  expenses  of  the  liquidation  of  the  cor- 
poration, the  same  to  be  hereafter  shown 
and  proved  in  the  district  court;  and  the 
judgment  against  him  should  be  decreed  to 
be  satisfied  upon  payment  of  said  amount. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  to  the  extent  herein  stated,  but 
amended  in  the  particulars  just  herelnbef<»ie 
stated,  and  the  cause  Is  remanded  to  the 
district  court  for  further  proceedings  and 
Judgment  in  accordance  with  ttator-o^nioB.- 
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asd  decTM.  Defendant  to  pay  coats  in  tbe 
diatrfct  court,  and  plaintlffa  tboae  of  appeal. 

MO^'BOS;  J.,  recnsed. 

On  Rebearing. 
(Mazvb  iS,  1901.) 

BRS1A.IJX.  J.  Tbe  defei^ant  was  nied  for 
the  amount  of  his  stock,  as  a  stockholder 
In  the  plaintiff  company.  The  cause  waa 
heard  here,  and  a  decision  was  rendered. 
We  will  not  restate  the  facts,  as  they  are 
set  out  In  our  original  opinion.  On  the  ap- 
plication for  a  rehearing  both  the  appellant 
and  the  appellee  And  reasons  to  urge  against 
oar  decree.  The  defendant  and  appellant 
restates  the  grounds  heretofore  pressed  up- 
on the  court's  attention  against  tbe  entire 
Judgment,  and  seeks  to  be  relieved  entirely 
from  all  liability.  We  may  as  well  state 
faere  that  upon  re-ezamlnatlon,  except  In 
minor  particulars,  we  hare  not  found  good 
ground  for  changing  the  Tiews  we  have 
heretofore  expressed.  Plaintiff  and  appellee 
asks  for  an  amendment  of  our  decree  so 
that  It  will  not  be  limited  to  a  sum  sufflcldnt 
to  pay  the  debts  of  the  corporatloD,  but  so 
that  It  will  Include,  as  well,  all  amounts 
needful  for  equalizing  the  losses  among  the 
stockholders.  Counsel  entered  Into  the  fol- 
lowing agreement:  "Each  party  should 
bare  tbe  right  to  bring  up  ancb  papers  or 
original  or  copy  as  might  be  deemed  neces- 
sary." Counsel,  we  are  compelled  to  say, 
were  a  little  tardy  In  supplying  tbe  papers 
not  originally  Included  In  the  transcript 
The  result  was  that  Issues  of  fact  were 
not  completely  presented,  and  that  It  was 
only  after  additional  papers  had  been 
brought  up  and  filed  under  the  agreement 
In  question  that  they  became  evident.  It 
now  appears  that  the  company  has  ceased 
Its  operation,  and  that  It  Is  In  an  Insolvent 
condition.  The  liquidation  and  settlement 
of  the  affairs  of  the  corporation  Is  about 
all  that  remains  to  be  done.  As  the  debts 
must  be  paid,  and  an  equalization  of  tbe 
losses  among  the  stockholders  arrived  at, 
we  think,  under  tbe  circumstances,  that  the 
stockholders  who  have  not  paid  their  sub- 
scriptions to  the  stock  should  pay.  If  there 
should  remain  a  balance  after  the  payment 
of  the  debts  and  the  equalizing  of  tbe  losses 
among  tbe  stockholders.  It  can  be  returned 
to  the  one  entitled  to  It.  Prom  all  appear- 
ances, there  will  not  be  any  thus  left  to 
return,  and  for  that  reason  we  conclude 
tbat,  without  further  delay,  payment  should 
be  made  of  stock  the  subscription  to  which 
has  not  been  paid. 

We  pass  to  the  Interest  allowed  by  the 
Judgment  of  the  district  court,  and  after- 
wards affirmed  In  our  original  decree.  Fur- 
ther consideration  of  tbe  subject  has  Induced 
us  to  make  a  slight  change  In  this  respect 
Heretofore  we  allowed  Interest  from  the  date 
tbat  plaintiff  claimed  the  Interest  aa  dae. 


It  does  not  appear  that  any  call  was  regu- 
larly made  for  payment  of  anbscriptlons. 
Moreover,  the  charter  Is  not  before  na,  to 
enable  ns  to  determine  from  what  date  the 
subscription  on  shares  became  due.  It  Is 
therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  affirm- 
ed, except  as  relates  to  tbe  Interest,  and  In 
tbat  respect  the  decree  Is  amended  so  tbat 
the  stock  subscription  due  shall  bear  In- 
terest from  Judicial  demand,  and  not  from 
the  date  as  set  forth  In  tbe  Judgment  ap- 
pealed from.  Our  former  Judgment  remains 
unchanged,  or  Is  reinstated,  except  in  so  far 
as  it  does  not  conform  with  this  decree  as 
Just  expressed.  The  case  Is  therefore  finally 
disposed  of,  and  not  remanded. 

MONROB,  J.,  takes  no  part,  having  dedd- 
ed  the  case  In  tbe  court  a  qna. 


(105  La.) 

CITY  OP  NKW  ORLEANS  v.  FABEH.  (No. 
18,806.) 

(Supreme  Court  of  Louisiana.   March  6, 1901.) 

OKDINANCB— TALJDITY— PRIVATB  HARKBTS— 
RBGUI^ATION. 

1.  Tho  ordinance  of  the  New  Orleans  city 
council.  No.  812,  N.  C.  S.,  adopted  under  the 
aathority  of  Act  No.  84  of  1900,  in  prohibiting 
private  markets  within  3,200  feet  of  the  public 
markets,  violates  none  of  the  provisions  of  the 
state  or  fedoal  constitutions  whldi  an  here  in- 
voked. 

2.  It  Is  within  the  itolice  power  and  legisla- 
tive discretion  of  the  city  of  New  Orleans,  un- 
der said  act  of  the  general  assembly,  to  require 
fiertoin  food  commoaities  to  be  sold  only  in  the 
public  markets;  and  the  fact  that  the  ordi- 
nance in  question  may  have  the  effect  of  com- 
pelling dealers  in  sncn  ccnnmoditieB  to  go  into 
tbe  public  maikets,  .or  else  to  go  out  of  busi- 
ness, does  not  affect  the  validity  of  tbe  ordi- 
nance. 

3.  It  la  competent  for  the  city,  under  existing 
laws,  to  authorize  persons  to  build  maritets  and 
to  collect  the  revenues  thereof  for  a  fixed  pe- 
riod, in  consideration  of  their  conveying  the 
property  to  the  city;  such  markets  to  be  under 
the  control  of  the  dty.  and  to  be,  in  all  re- 
spects, governed  by  the  regulations  applicable 
to  other  public  markets. 

(Syllabus  by  the  CViurU 

Appeal  from  recorder's  court  of  city  of  New 
Orleans;  Christopher  E.  Murray,  Judge. 

Action  by  the  city  of  New  Orleans  against 
August  Faber.  Judgment  ttx  plalntUL  De* 
f  endant  appeals.  Affirmed. 

E.  Howard  McOaleb,  E^mlle  J.  Meral,  and 
E.  Howard  McCaleb,  Jr.,  for  appellant  Sam- 
uel L.  Gllmore,  City  Atty.,  and  H.  Garland 
Dt^ree.  Asst  City  Atty.,  for  appellee^ 

MONROE,  J.  Defendant  having  been 
charged  vrith  the  violation  of  (Sty  Ordinance 
No.  312,  New  Council  Seriee,  undertook  to 
defend  himself  by  setting  up  the  unconstl- 
tntionality  of  the  ordinance  and  the  law 
under  the  authority  of  which  it  was  adopted, 
and,  having  been  convicted  and  sentenced, 
has  appealed  directly  to  this  court  The  ordi- 
nance In  questloa  makes  It  unlawfiil 
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pezBon  "to  conduct  a  private  market,  or  to 
sell  at  retail  any  fresh  meat  fresh  flsb,  game, 
poultry  or  vegetables,  except  potatoes  and 
onions,  In  any  building,  place,  store,  or  stand, 
within  thirty-two  hundred  feet,  walking  dl»- 
tance,  from  any  public  market.  In  the  city  of 
New  Orleans,"  prohibits  the  aole  of  oysters 
and  groceries  in  the  public  markets,  and  con- 
tains some  other  provisions  which  need  not 
be  specially  noticed.  The  act  of  the  general 
assembly  referred  to  (being  Act  No.  34  of 
.1900)  authorizes  the  council  of  the  city  of 
New  Orleans  "to  pass  such  ordinances  for  the 
government  and  regulation  of  private  mar- 
bets,  In  the  city  of  New  Orleans,  as  they.  In 
their  discretion,  may  deem  proper,"  and  to 
provide  for  the  enforcement  of  the  ^me,  60; 
peclally  authorizing  said  council  to  "pre- 
scribe the  manner  In  which  such  private 
markets  shall  be  kept,  and  the  distance  at 
which  they  may  be  located  from  all  public 
mai^ets."  There  Is  no  dispute  as  to  the 
facts,  and  -the  questions  of  law  which  are  pre- 
sented are  not  unfamiliar  to  this  court. 

1.  It  is  said  that  the  defendant  had  com- 
plied with  the  pre-existing  law  {Act  No.  116 
of  1888,  and  Ordinance  No.  7607),  and  had 
established  bis  business,  in  conformity  there- 
to, within  the  populous  district  of  the  city; 
that  he  had  thereby  acquired  rights  whi<^ 
cannot  be  devested  by  subsequent  legisla- 
tion; and  that,  in  so  far  as  Act  Noi.  34  of 
1900  requires  the  removal  of  said  business 
beyond  said  district.  It  Is  unconstitutional. 
Stated  In  other  words,  the  proposition  Is  that, 
because  the  defendant  had  established  his 
business  In  conformity  to  the  law  and  the 
ordinances  In  force  prior  to  the  adoption  ot 
Act  No.  34  of  1900,  he  had  thereby  placed 
said  business  beyond  th^  reach  of  the  law- 
making power,  and  bad  acquired  a  vested 
right  to  conduct  the  same  business  In  the 
same  place  and  In  the  same  manner  forever. 
This  proposition  Is  untenable,  and  Ignores  the 
very  premise  upon  which  It  rests.  Thus,  the 
defendant  had  established  Us  business  In 
conformity  to  Act  No.  116  of  18S8  and  the 
city  ordinance  adopted  under  Its  authority. 
But  that  legislation  was  but  the  reassertlon 
by  the  state  and  the  city  of  the  power  to 
control,  at  discretion,  the  question  of  the  lo- 
cation and  regulation  of  private  markets.  In 
1866  the  general  assembly,  by  Act  No.  134  of 
the  session  of  that  year,  had  authorized  the 
establishment  of  private  markets  everywhere, 
subject  to  the  police  ordinances  of  the  city. 
In  1874,  by  Act  No.  31,  private  markets  were 
prohibited  within  12  squares  of  the  public 
markets.  In  1878,  by  Act  No.  100,  they  were 
prohibited  "within  a  radius  of  six  squares" 
of  the  public  markets.  But  the  use  of  the 
word  "radius"  gave  rise  to  some  trouble,  as 
a  question  of  construction,  and  in  1S88  Act 
No.  116  was  passed,  prohibiting  private  mar- 
kets "within  a  walklQg  distance  of  six  blocks 
from  any  public  market:  the  said  distance 
to  be  interpreted  as  meaning  that  represented 
by  six  blocks  la  a  walk  from  the  public  mar- 


ket to  a  private  market"   When.  therefOTC 
the  defendant  established  his  market  agree- 
ably to  the  provisions  of  this  last-mentioned 
act  ii:id  of  the  ordlnaQce  adopted  ooder  Its 
authority,  he  conformed  to  a  law  which 
changed  tbe  pre-existing  regnlaticms  upon 
the  subject,  with  presumed  knowledge  of  that 
fact  and  of  tbe  further  fact  that  the  author- 
ity to  make  and  unmake  such  law  had  al- 
ways been  exercfeed  by  the  state  and  city, 
as  part  of  tbe  police  power,  and  had  been 
uniformly  recognized  and  enforced  by  the 
courts.   In  the  case  of  City  of  New  Orleans 
V.  Stafford,  27  La.  Ann.  417,  It  was  said: 
"There  Is  In  the  defendant's  case  no  room  for 
any  well-grounded  complaint  of  the  violation 
of  a  vested  private  right;  for  the  privilege, 
if  he  really  possessed  It  of  keeping  a  private 
market  was  acquired  subordlnately  to  the 
right  existing  In  the  sovereign  to  exercise  tbe 
police  power  to  regulate  the  peace  and  good 
orAer  of  the  city,  and  to  provide  for  and  main- 
tain Its  cleanliness  and  salubrity.    •   •  • 
We  presume  that  It  will  not  be  denied  that 
under  circumstances  of  peril  and  emergency, 
the  lawmaker  would  have  the  right  to  abol- 
ish or  suspend  an  occupation  imperiling  the 
public  safety.   This  power  Is  Inherent  In 
him.    He  may  exercise  It  prospectlvdy,  for 
prevention,  as  well  as.  pro  re  nata,  for  Im- 
mediate effect    It  Is  within  hla  discretion 
when  to  exercise  this  power,  and  persons  un- 
license  to  pursue  such  occupations  as 
may,  In  the  public  need  and  Interest,  be  af- 
fected by  the  police  power,  embark  In  those 
occupations  subject  to  the  disadvantages 
which  may  result  from  a  legal  »erclse  of 
that  power."   See,  also,  Morano  v.  Mayor,  2 
La.  219;  First  Municipality  v.  Cutting,  4  La. 
Ann.  835;  State  v.  GIsch,  31  La.  Ann.  544; 
City  of  New  Orleans  v.  Wolf,  36  La.  Ann.  986; 
State  V.  Natal,  38  Ia.  Ann.  967;  Id.,  39  La. 
Ann.  439,  1  South.  923;  Gossigi  v.  aty  of 
New  Orleans,  41  Ia.  Ann  622,  6  South.  &34; 
State  V.  Garibaldi,  44  La.  Ann.  809,  11  South. 
36;  Natal  v.  Louisiana,  139  U.  &  621,  11  Sup. 
Ot.  636,  35  L.  Ed.  288.   Judge  Dillon  saya 
upon  this  subject:   "Many  of  the  powers  ex- 
ercised by  municipalities  fall  within  what  Is 
known  as  the  'police  power*  of  the  state,  and 
are  delisted  to  them  to  be  exercised  for  the 
public  good.   Of  this  nature  Is  the  authority 
to  suppress  nuisances,  preserve  health,  pre- 
vent fires,  to  regulate  the  use  and  storage 
of  dangerous  articles,  to  establish  and  con- 
trol markets,  and  the  like.   •    •    •  Every 
citizen  holds  his  property  subject  to  tbe  prop- 
er exercise  of  this  power  either  by  the  state 
legislature  directly,  or  by  public  or  municipal 
corporations  to  which  tbe  legislature  may 
delegate  It."   1  IMU.  Mnn.  Corp.  (4th  m.)  | 
14L 

2.  It  Is  urged  that  Ordinance  No.  812,  N.  C. 
S.,  is  unconstitutional  In  that  It  deprives  the 
defendant  of  his  liberty  and  of  hla  property 
without  due  process  of  law.  This  objection 
Is  answered  by  the  opinion  of  the  supreme 
court  of  the  United  States  In  the  case  -9f  Jja- 
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tal  T.  Lonlslana,  ISO  U.  S.  621,  U  Sup.  Ot 
C36.  35  li.  Sd.  288,  as  follows,  to  wit:  "The 
plaintiffs  In  error  were  seTwally  complained 
of,  tried,  convicted,  and  sentenced  In  a  re- 
corder's court  of  title  city  of  New  Orleans 
for  keeping  a  private  market  In  violation  of 
paragrapb  4  of  an  ordinance  of  tlie  dty  cop* 
led  In  the  margin,  and  passed  nnder  the  au* 
thorlty  conferred  hj  the  statute  ot  Loid^na 
of  1878  QIo.  100),  as  foUows  [quoting  the 
statute].  The  cases  were  c(ms(^dated.  and 
on  appeal  to  the  saprrane  court  ot  Oie  state 
the  judgm«its  w«:e  affirmed.  89  la.  Ann. 
439.  The  plaintiffs  In  oror  contended  In  the 
recorder's  court,  and  afterwards  assigned  for 
ema,  that  'their  privileges  and  immunities 
as  cltkens  of  the  United  States  had  be&x 
abridged,  and  that  th^  had  been  deprived 
ot  liberty  and  property  without  due  process 
of  law,  and  had  been  denied  tlie  equal  protec- 
tion of  ttxe  law,  contrary  to  the  fourteenth 
amendment  of  the  cmstltutlon  of  the  United 
States.  The  case  Is  too  plain  for  discussion. 
By  the  law  of  Louisiana,  as  in  states  where 
the  common  law  prevails,  the  regulation  and 
control  of  markets  for  the  sale  of  xtrovlsions. 
Including  the  places  and  distances  from  each 
other  at  which  th^  may  be  kept  are  matters 
of  municipal  police,  and  may  be  Intrusted  by 
tbe  legislature  to  a  city  council,  to  be  exer^ 
deed  as,  la  Its  discretion,  the  public  health 
and  convenience  may  require.  [Citing  autbw* 
itles.]  nie  ordinance  of  the  fAty  of  New 
Orieans  prohlbmng  the  keeping  of  a  private 
market  within  six  squares  of  any  public  mar- 
ket ct  the  dty,  nndnr  penalty  ot  a  fine  of 
twenty-five  dollars,  and  of  imprisonment  of 
not  mmre  Iban  thirty  days  if  the  fine  Is  not 
paid,  was  wltbln  the  aotbority  co^BtltutIcH^ 
ally  conferred  ujhhi  the  city  council  by  the 
le^slature  of  the  stat&  A  breach  of  such 
an  ordinance  Is  oae  ot  those  petty  oCFenses 
against  municipal  regulations  wUtch,  In  Lou- 
isiana as  elsewhere,  may  be  punished  by 
summary  proceedings  before  a  magistrate, 
without  trial  by  Jury.  •  •  •  Judgment 
affirmed." 

3.  But  It  is  said  that  the  defendant  In  this 
case,  and  others  similarly  situated,  will  be 
compelled  to  abandon  the  inlvate-market 
business,  because  the  ordinance  complain- 
ed of  will  force  them  into  the  uninhabited 
sections  of  the  clly.  where  such  business 
will  be  nninofltable.  The  act  of  1874,  as  we 
have  seen,  prohibited  private  markets  with- 
in twelve  squares  of  the  public  markete, 
— «  greater  distance,  as  compared  with  a 
smaller  population,  than  the  3.200  feet  pre- 
scribed by  the  present  ordinance.  The  act 
was,  however,  held  by  our  predecessors  in 
this  court  to  be  constitutional.  City  of  New 
Orleans  v.  Stafford,  supra.  And  If  It  be 
true,  as  was  said  by  the  suinreme  court  of 
the  United  States  in  the  case  dted  above, 
tbat  *Hhe  tegulatlcai  and  contnd  of  markets 
for  the  sale  of  provisiuis.  including  the  pla- 
ces and  the  distance  from  each  other  at 
which  they  may  be  k^t,  are  matters  ci , 


municipal  police,  and  may  be  Intnuted 
the  le^slature  to  the  city  council,  to  be  ex- 
ercised as,  in  Its  discretion,  the  public  health 
and  convenience  may  require,"  It  is  plain 
that  the  distance  between  public  and  private 
markets  may  as  well  be  fixed  at  8,200  feet 
as  at  12  or  9  or  6  squares;  and  the  fad;, 
that  a  partlcnlu  individual  is  unable  to  find 
a  place  b^ond  the  prescribed  limit  wltliin 
which  he  can  conduct  his  business  profitably 
does  not  affect  the  question,  since.  In  the 
exercise  of  the  power  snd  discretlw  vested 
in  it,  the  coundl  might  at  once,  and  In  di- 
rect terms,  prohiUt  the  sale  of  proviiMonB 
eteewhere  than  ht  l^e  puUIc  markets.  Mr. 
TIedman,  ■  in  a  late  work,  entitled  "State 
and  Federal  Control  of  Persons  and  Pn^>er- 
ty"  (volume  1,  p.  567),  says:  "Not  only  has 
the  legislature  aerdsed  the  power  ot  cm- 
fining  the  prosecutlcm  of  certain  trades  to 
certain  localltlea,  but  It  has  very  often,  par* 
ticularly  In  respect  to  the  vending  of  fresh 
meat  and  vegetables,  prohibited  the  plying 
of  the  trade  In  any  other  place  thtok  the 
market  which  Is  established  and  regulated 
by  the  govemm«it  This  regulation  Is  very 
common  in  all  parte  of  this  countir,  and  baa 
frequently  been  the  source  of  litigation,  but 
It  has  generally  been  held  to  be  reasonable." 
And  be  dtes  a  number  of  authorities  In  sup* 
port  of  the  view  thus  expressed,  and  quotes 
In  extenso  from  the  opinion  In  of  New 
Orleans  v.  Staffwd,  as  forclUy  presenting 
tiie  "reasons  which  Justify  this  police  regu- 
lation." Judge  IMllon  writes  to  the  same 
effect,  ^Is.:  "The  states,  nnder  tbdr  police 
power,  may  delegate  to  mnnldpal  corpwa- 
tlons  the  auttibrity  to  estebllsh  or  authorise 
the  establishment  ot  msrkets,  and  it  Is  c«n- 
pe^t  to  such  corporations,  under  proper 
grants  of  powiv,  to  enact  ordinances  prohib- 
iting sales  and  purcbases  of  marketable  az^ 
tides  exc^  at  designated  market  places. 
*  *  *  In  England  the  regulation  of  mar- 
kets by  by-laws  has  long  been  exercised, 
and  such  by-laws  are  sustained  as  being 
reas<Hiable  and  condndve  to  the  health  and 
good  government  of  the  munldpallty.  In 
tbls  country  the  inractlce  is  almost  unlverssi 
on  the  part  of  the  Ii^slature  to  confer  upon 
the  munidpal  agaaclM  more  or  leas  author- 
ity with  re^wet  to  markete  and  market 
places,  and  such  grante  are  not  so  strictly 
construed  as  those  which  Invest  the  corpora- 
tion wltk  a  power  ot  a  more  extraordinary 
or  unusual  character.  At  leyst,  such  Is  the 
case  unless  a  mon^ly  In  favor  of  private 
Individuals  is  sought  to  be  sustained,  i^Inst 
which  the  courts  strongly  lean."  1  DllL 
Hun.  Corp.  (4th  Bd.)  1 1380.  "There  can  be 
no  doubt"  said  this  court  "that  the  dty, 
under  the  legislative  permission,  can  forbid 
the  opentog  of  maricets  exc^t  at  de^gnated 
places,  and  sucb  forbidding  Is  an  cxerdse 
of  its  power  to  regulat^  maAeta."  State 
V.  Glsch,  81  Xa.  Ann.  S44. 

4.  It  is  claimed  that  the  ordinance  In  ques- 
Uotx  unjustly  discriminates  in  favor^<rf  car- 
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tain  persons  who  have  obtained  contracts 
to  establish  markets  within  3.200  feet  ot  the 
pnbUc  markets.  It  appears  from  the  record 
that  the  city  saw  proper  to  arrange  for  the 
establisbment  of  markets  In  a  few  localities 
where  thej  were  presumably  needed,  by 
making  contracta  whereby  certain  Individ- 
uals agreed  to  bnlld  such  markets  and  to 
convey  the  same,  with  such  ground  as  they 
were  to  be  built  upon,  to  the  city,  and  there- 
after to  maintain  such  markets,  subject  to 
all  the  regulations  applicable  to  public  mar- 
kets, on  condition  that,  in  Ilea  of  a  sum  of 
money  to  be  paid  by  the  dty  In  cash,  such 
peraona  should  be  allowed  to  recover  the 
price  or  value  of  the  property  by  collecting 
the  revenues  of  the  markets,  as  fixed  and 
regulated  by  the  city,  during  a  certain  num- 
ber of  years.  In  otiber  words,  they  are  les- 
sees who  give  the  property  In  consideration 
of  their  leases.  Instead  of  paying  a  fixed 
amount  per  annum  or  a  proportion  of  the 
revenue.  The  validity  of  a  contract  such  as 
that  described  has  been  affirmed  by  this 
court  In  the  following  terms,  to  wit:  "A 
municipal  corporatlcm  has  the  power  to  con- 
tract with  an  Individual  to  authorize  him 
to  build  a  market  house,  rent  stalls,  and  col- 
lect duea  during  a  specified  period,  with  the 
«oii8lderatlon  that  the  land,  wbldi  Is  his 
proper^,  and  the  Improvements  npon  It, 
shall  be  conv^ed  to  the  dty,  and  that  the 
same  at  the  expiration  of  the  term  shall 
be  turned  over,  absolutely,  in  good  order, 
to  the  corporation.  The  land  and  construc- 
tions become  municipal  pn^ierty  at  the  sign- 
ing of  the  contract,  and  the  ownership  be- 
comes absolute  at  the  expiration  of  the  time. 
Id  the  dty.  The  market  thus  put  up  Is  a 
public  market,  and  any  private  market  found 
within  the  prohibited  distance  of  six  squares 
from  It  Is  there  kept  in  violation  of  law." 
SUte  V.  Natal.  41  La.  Ann.  8S7,  6  Sonth. 
722;  Same  v.  Olscb,  31  La.  Ann.  544;  Same 
V.  Sarradat,  46  La.  Ann.  TOO,  15  South.  87, 
24  L.  R.  A.  684;  Olty  of  New  Orleans  v. 
Kientz,  62  La.  Ann.  900, 27  South.  344.  Judge 
Dillon  refers  to  the  case  of  Le  Uaire  v.  city 
of  Davraport,  13  Iowa,  210,  In  which,  over- 
ruling City  of  Davenport  v.  Kelley,  7  Iowa, 
102,  It  was  held  that  a  corporation  Invested 
by  Its  charter  with  power  "to  erect  market 
houses,  to  establish  markets  and  market  pla- 
ces, and  to  provide  for  the  government  and 
regulatl<m  thereof."  was  authmlzed  to  pass 
an  ordinance  delegating  to  Individuals  the 
right  to  erect  market  bouses  and  to  charge 
rent  for  the  stalls,  without  reserving  to  itself 
the  control  of  the  same,  and  he  dissents 
from  that  doctrine.  1  DiU.  Hun.  Cbrp.  (4th 
EA.)  S  38(5.  But  neither  he  nor  any  writer, 
nor  any  adjudged  case,  so  far  as  we  are 
informed,  questions  the  authority  of  a  cor- 
poration having  the  power  to  regulate  mar- 
kets to  farm  them  out,  provided  the  contrd 
of  the  rates  charged  and  of  the  markets  is 
reserved  to  the  corporation.  The  counsel  for 
the  defendant.  In  arguing  that  the  pnvlakHia 


of  the  city  charter  of  1870  authorldiiK  Uie 
dty  to  establish  markets  and  to  farm  out 
the  revenues  thereof  have  been  rejwaled  by 
the  charters  of  1882  and  1896,  and  in  re- 
ferring to  the  latter  acts  as  governing  tbe 
validity  of  the  ordinances,  which  are  in  evi- 
dence, authorizing  the  building  of  marketa 
by  individuals,  have  apparently  lost  sight 
of  the  existence  of  Act  No.  116  of  1888. 
which  they  nevertbeless  invoke  In  behalf  of 
their  client,  and  which  does  not  appear  to 
be  in  conflict  with,  and  hence  does  not  ap- 
[>ear  to  have  been  repealed  by,  dtber  of  the 
acts  last  above  mentioned.  State  v.  Xatal, 
39  la.  Ann.  430,  1  South.  923.  The  right 
of  the  city  of  New  Orleans  to  farm  out  the 
markets  has,  however,  always  been  recog- 
nized as  resulting  from  provisions  more  gen- 
eral than  those  contained  In  the  acts  of  18S2 
and  1806,  and,  in  the  case  of  State  v.  Natal. 
41  La.  Ann  887.  6  South.  722,  it  was  held 
to  'have  been  Induded  among  the  powers 
conferred  by  the  charter  of  1856  as  "neces- 
sary for  the  proper  administration  of  a  mu- 
nicipal government." 

C.  It  Is  said  that  it  Is  the  purpose  of  the 
ordinance  which  Is  here  complained  of  to 
force  the  defendant  Into  one  of  the  markets 
last  above  referred  to,  or  into  a  market  op- 
erated by  the  dty.  In  order  to  create  a  mo- 
nopoly In  favor  of  the  grantee  of  such  mar- 
ket, or  to  Increase  the  revenue  of  such  gran- 
tee or  of  the  dty.  The  answer  to  this  is 
that  the  establishment  of  public  marketa 
and  the  prohibition  ot  private  marketa  are 
within  the  le^alative  discretion,  and  the  ex- 
ercise of  such  discretion  cannot  be  inqnlred 
Into  by  the  courts,  unleas  the  lawmaker  has 
exceeded  his  power,  or  fraud  la  imputed, 
or  there  is  a  manifest  Invasltm  of  private 
right  That  neither  the  state,  In  the  adc^ 
tion  of  Act  No.  84  of  1900,  nor  the  city.  In 
the  adoption  of  Ordinance  No.  812,  N.  0.  8., 
hare  exceeded  their  pow«is,  respectively.  Is 
perhaps  sufficiently  evident  from  what  has 
already  been  said  and  from  the  authorities 
cited.  More  than  60  years  ago,  C3ilef  Jus- 
tice Bustls,  as  the  organ  of  this  court  said. 
"The  right  to  establish  marketa  la  a  branch 
of  the  sovereign  power,  and  the  right  of 
regulating  them  la  necessarily  a  power  of 
munidpal  police;"  dtlng  1  BL  Comm.  p. 
274;  1  Domat,  Droit  Pub.  |  8;  Flnt  Mu- 
nicipality V.  Ctattlnft  4  La.  Ann.  886.  And 
aa  far  back,  almost,  aa  our  JnriQrudence 
goes,  there  are  reported  cases  between  the 
city  of  New  Orleans  and  the  farmers  of  the 
markets,  or  of  the  dutlea  Imposed  upon 
vendors  of  provlalons.  OrlflCon  v.  Mayor, 
etc..  5  Mart  (N.  S.)  278;  Mayor,  etc..  v. 
Peyroux,  6  Mart  (N.  &)  166.  "But"  asks 
the  learned  counsel  for  the  defendant  **wby 
ta  It  within  the  leglalattve  discretion  to  deal 
with  peraona  engaged  In  the  lawful  business 
of  private  market  keeping;  otherwise  than 
with  those  engaged  ta  any  other  lawful  bud- 
ness,  and  do  we  not  reach  the  limit  of  leg- 
islative poww  before  reaclilu,the  jfobit  at 
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wlilch  snch  business  Is  Buppressed?"  Tbe. 
auswer  to  tbla,  we  think,  is  also  to  be  found 
in  the  authorities  cited.  There  are  certain 
trades  and  occnpations  which,  for  various 
reasons,  by  consensas  of  opinion  among  all 
ctTlUced  peoples,  fall  within  what  is  called 
the  "police  power,"  and  the  reason  tor  their 
doing  BO  la  so  dec^seated  as  to  have  become 
a  matter  of  law  aa  well  as  of  fact  Quoting 
again  from  an  atitbor  who  has  already  been 
referred  to,  he  says,  speaking  of  police  reg- 
ulations: 'The  instances  of  this  kind  of  reg- 
ulation are  very  numeroue.  Slaughter  hous- 
es have  been  confined  to  certain  localities. 
The  sale  of  fresh  meat  and  vegetables  has 
been  prohibited,  except  In  the  public  mar- 
kets, where  the  article  exposed  for  sale  may 
be  conreniently  inspected.  In  the  same  way 
may  the  manufacture  of  pressed  hay,  the 
maintenance  of  dairies,  tbe  cultivation  of 
land  within  the  limits  of  a  town,  and  the 
storage  of  cott<»i  and  of  other  combustible 
material,  such  as  tM  and  gunpowder,  be 
prohibited  tn  the  densely-settled  parts  of  the 
city,  and  the  prosecution  of  such  trades  be 
confined  to  less  dangerous  localities.  In  tbe 
same  way,"  etc.  2  State  A  Fed.  Cont  Pers. 
p.  740.  It  follows  from  this  tiiat  the  qne»- 
tion  whether  It  Is  advisable,  from  a  san* 
Itary  point  ot  view,  to  restrict  the  sale  of 
fresh  meat  uid  v^etables  In  New  Orieans 
to  markets  which  are  controlled  by  the  gov- 
enuneut  and  which  are  subject  to  police 
Inspection,  is  not  one  which,  for  the  purposes 
of  a  case  pending  In  court,  can  be  affected 
by  the  opinion  of  this  indlvidnal  or  that 
one,  since,  as  a  matter  of  law  and  of  set- 
tled Jurisprudence,  it  Is  a  question  tbe  de- 
termination of  which,  from  the  foundation 
of  the  state,  and  nnder  the  dominion  of 
seven  constltntionB,  has  uniformly  been  held 
to  belong  to  the  legislative  d^;iartment  of 
the  government  If  It  were  shown,  as  Is 
claimed  by  the  defendant  that  the  purpose 
and  effect  of  tiie  ordinance  under  which  he 
Is  prosecuted  Is  to  establish  a  monopoly,  the 
■courts,  by  the  terms  of  the  act  anthorlalng 
aald  OTdlnance,  and  under  the  amstitutlon. 
might  come  to  his  relief.  But  the  fact  that 
an  dealm  In  the  commodities  specified  In 
the  (wdlnance  may  be  obliged  to  transact 
their  business  In  the  public  markets  la  not 
the  establishment  of  a  monopoly,  within  the 
meaning  either  of  tbe  act  in  qnestl(ui  or  of 
the  constltntlon,  since  the  markets  are  open 
to  tbem  all,  upon  the  same  terms,  and  tbe 
charges  are  regulated  by  law.  It  might 
with  equal  pn^irie^  be  said  that  the  state 
or  dty  oiijoys  a  mmioiwly  in  nerclslng  any 
-otiier  governmental  function,  as  In  tbe  ad- 
ministration of  the  wharves  or  of  the  system 
of  quarantine;  and  the  claim  would  be  well 
founded  in  a  Umtted  sense,  but  not  aa  we 
.ipprehend,  In  the  sense  In  which  the  term 
Is  used  In  the  argument  which  we  are  now 
f^nsidering.  How  tar  this  court  would  feel 
authorized  to  Interfere,  upon  a  dalm,  sup- 
ported by  evidence,  that  the  revenues  derlv- 


* 

ed  from  the  markets  are  larger  than  are 
necessary  for  their  maintenance,  is  a  matter 
which  need  not  be  considered,  as  we  find 
no  such  evidence  in  tbe  record.  Judgment 
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<Sapreme  Conrt  of  Louisiana.    Jan.  7.  1901.) 
SSQUBfiTRATTON— DISSOLUTION  Or  WRIT. 

On  an  appeal  from  an  interlocutory  Judg- 
ment dissolTing  and  setting  aside  a  writ  of  seq- 
uestration, plaintiffs  and  appellants  charge 
that  defendants  ajid  appellees  sought  and  are 
seeking  Ulegallr  to  remove  property  away, 
forming  the  assets  of  a  succession  on  which 
they  claim  rights.  Plaintiffs  made  the  usual 
allegations  for  a  writ  at  seaaeBtrati<m,  and  the 
main  demand  was  sufficiently  set  forth  to  show 
a  necessity  for  isBuing  that  writ. 
(Syllabos  by  tbe  Court.) 

Appeal  from  dvit  district  cocrt,  parish  of 
Orleans;  John  St  Paul,  Judge. 

In  tt»  matter  of  tbe  succession  of  Mary 
BL  Sayvt,  Action  by  Charlotte  M1U»  and 
others  against  George  Huhner,  testamentary 
executor,  and  otiien.  Judgment  for  defend- 
ants, and  plaintiffB  appeal.  Beversed. 

James  B.  Rosser,  Jr.,  for  appellants. 
Buck,  Walshe  &  Buck,  for  appellees. 

BBBAITX.  J.  This  is  an  appeal  from  an 
interlocutory  Judgment  dissolving  and  set- 
ting aside  a  writ  of  sequestratiw.  Tbe  late 
Mary  Elizabeth  Royer  died  in  New  Orleans 
on  the  4th  day  of  August  1893,  leaving  a 
last  will  and  testament  executed  in  tbe  form 
of  a  nuncupative  will  by  private  act  dated 
tbe  12th  day  of  October,  1892.  This  will  was 
probated  at  the  Instance  of  Franz  T.  Royer 
on  the  17th  day  of  Jime,  1898.  The  uolvei-sal 
legatee  under  the  will  was  Franz  Theodore 
Royer,  the  husband  of  the  testator.  He  was 
recognized  as  universal  legatee,  and  went  In- 
to possession  of  tbe  property  of  tbe  succes- 
sloD  on  the  24th  day  of  January,  1898,  and 
plalntitre  and  appellants  charge  that  after  he 
went  into  possession  of  the  property  of  the 
succession  of  the  testator,  be  attempted  to 
perfect  the  title  to  a  piece  of  community  prop- 
erty wblch  be  had  sold  without  right  to  sell 
It  after  tbe  death  of  bis  wife,  but  before  the 
will  In  question  bad  been  probated.  On  the 
ISth  day  of  December,  1899,  Franz  Theodore 
Boyer,  husband  of,  and  universal  legatee 
named  in  the  will  of,  Mary  B.  Royer,  died 
testate.  Dr.  Huhner  Is  Ills  testamentary  ex- 
ecutor, and  his  brother.  Dr.  Louis  C.  Royer, 
bis  residuary  legatee.  In  January,  1900.  tbe 
heirs  at  law  of  Mary  Mlzabeth  Margloff,  pre- 
deceased wltp  of  Franz  Theodore,  Instituted 
a  suit  seeking  to  annul  the  Judgment  probat- 
ing tbe  will,  and  to  have  tbe  will  declared 
null  and  void,  for  the  reason  that  none  of 
the  essential  formalities  required  by  articles 
1581  and  1682  of  the  Revised  Civil  Code  have 
been  complied  with;  that  the  execution  of  the 
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will  was  attempted  while  waa  in  her  last 
illnesa,  and  under  "marital  duress"  of  her 
husband,  and  in  fraud  of  petitioners'  rlghta. 
Plaintiffs  In  this  suit  further  allege  that  he 
did  not  have  the  will  probated,  but  kept  It 
in  his  posBesslon  for  foor  years  before  it  was 
filed  for  probate  and  probated,  and  this  with- 
out making  its  existence  Icnown  prior  to  its 
probate;  that  to  the  day  of  hla  death  Franz 
T.  Royer  was  in  possession  of  all  the  prop- 
erty which  formerly  belonged  to  the  com- 
munity existing  between  the  late  husband 
and  hl8  predeceased  wife,  and  that  he  alone 
knew  of  what  It  consisted,  aa  no  inventory 
was  taken  of  the  property  which  belonged  to 
hia  predeceased  wife,  and  he  never  mentioned 
to  any  one  that  he  had  possession  of  com- 
munity property;  that  he  fraudulently  con- 
cealed the  money,  funds,  and  securities,  and 
other  valuable  assets  belonging  to  her  es- 
tate. Plaintiffs  and  appellants  charge  that,  al- 
though Dr.  George  Hubner,  testamentary  ex- 
ecutor of  the  last  will  and  testament  of  the 
late  Franz  T.  Boyer.  knew  of  their  rights 
as  co-heirs  of  the  late  Mrs.  Royer,  he  none 
the  less  delivered  to  Dr.  O.  Louis  Boyer, 
brother  and  heir  of  Franz  T.  Royer,  all  the 
properly  and  assets  belonging  to  Mrs.  Eliza- 
beth Boyer,  which  la  still  in  his  possession. 
Defendants  and  appellees  pleaded  and  caused 
to  be  filed  an  exception  that  plaintiffs  and 
appellants'  petition  disclosed  no  cause  of  ac- 
tion, and  that  the  executor.  Dr.  Huhner,  no 
longer  had  any  Interest;  that  he  became 
functus  officio  when  Judgment  waa  rendered 
putting  Dp.  Louis  Royer  In  possession.  The 
legatee,  Dr.  Louis  Boyer  also  Interposed  an 
exception  on  the  same  ground.  Pending 
these  exceptions,  prior  to  their  trial,  a  sup- 
plemental petition  waa  filed,  substantially  on 
the  same  ground,,  and  containing  averments 
for  a  writ  of  sequestration,  which  writ  was 
issued  in  accordance  with  plaintiffs'  petition. 
Dr.  a  Louis  Royer  filed  a  rule  to  set  aside 
the  writ  of  sequestration  on  the  ground  that 
the  allegations  and  the  affidavit  upon  which 
the  order  of  aeqaestratloD  is  based  are  insuf- 
fldent  In  form  and  substance  to  warrant  the 
Issuance  of  the  writ,  and  in  point  of  fact  un- 
true; that,  In  any  event,  the  particular  prop- 
erty mentioned  in  the  petition  for  and  In  the 
writ  of  sequestration  as  having  been  seques- 
tered was  the  separate  property  of  the  late 
Franz  T.  Boyer,  acquired  with  his  fundi. 
While  passing  upon  the  rule  in  question,  the 
judge  of  the  district  court  sustained  plain- 
tiff!^ application  to  amend  their  petition  and 
file  a  supplemental  petition  on  the  ground 
that  the  amraidment  was  not  directed  to  the 
substance  of  the  demand,  but  to  the  form  of 
the  petition,  and  that,  in  consequence,  the 
applIcaUoQ  to  amend  had  not  come  too  late, 
although  filed  after  the  exception  had  been 
maintained.  The  Judge  a  quo  farther  held 
that  as  to  the  sequestration  the  amendment 
and  supplement  could  not  be  considered,  for 
the  reascm  that  the  writ  must  stand  or  fall 
tS»  peUtl(HL  M  filed  and  sworn  to  tor 


the  sequestration;  and.  moreover,  that  plaln- 
tifls  had  no  right  of  ownership  except  in  a 
gas  deposit  certificate  of  f  15  and  an  old  iron 
sale  of  little  value.  The  plea  of  prescriptloa 
waa  referred  to  the  merits.  The  Judgment 
of  the  district  court  sustained  tlie  exertion 
of  no  cause  of  action,  and  dissolTed  the  writ 
of  sequestration,  and  granted  to  idalntifra 
leave  to  amend  their  petttl<Ht.  Plaintiffs  ap- 
pealed from  the  Judgment  dismissing  their 
supplemental  petition  and  dissolving  the  writ 
of  sequestration.  On  appeal  plaintiffs  and 
appellants  filed  a  motion  setting  forth  that 
since  the  rendition  of  the  Judgment  herein 
appealed  from  the  case  lias  been  tried  on  its 
merits,  and  the  last  vrill  and  testament  of 
Urs.  Mary  B.  Boyer  declared  null  and  void 
upon  idalntlffs'  allegations  of  fraud,  and  for 
that  reason  they  ask  that  further  considera- 
tion of  this  appeal  be  continued,  to  be  heanl 
upon  the  trial  on  the  main  Issve  on  the  mec^ 
its  whenever  the  appeal  aball  be  brcmclit  19 
to  this  court. 

The  appeal  Is  from  the  Judgment  dlasolv- 
Ing  the  sequestration.  We  copy  the  f<^ow- 
Ing  from  the  order  <tf  appeal:  "A  auspes- 
sive  appeal  be,  and  the  same  la  hereby,  grant- 
ed [to  plaintiffs]  from  the  Judgment  dismiss- 
ing plaintiffs'  supplemental  petition  and  dis- 
solving the  writ  of  sequestration  obtained  aa 
their  supplemental  petition."  We  refer  par^ 
ticulariy  to  this  order  ot  appeal  for  the  rea- 
son that  the  rule  to  dissolve  and  the  excep- 
tion to  the  main  action,  although  separately 
presented  and  filed,  became  a  somewhat 
blended  one  during  the  trial  in  the  district 
court.  One  Judgment  covers  both  the  rule 
and  the  exception,  but  on  appeal  only  that 
part  of  the  Judgment  which  r^tes  to  the 
sequestration  is  before  us.  ITnder  the  plead- 
ings we  are  called  upon  to  determine  tmly 
whether  the  writ  of  sequestration  ahonld  be 
sustained  or  dissolved.  The  writ  must  stand 
or  fall  upon  the  petition  aa  filed  tar  its  Issu- 
ance. But  at  this  point  the  que8ti<Mi  arises, 
have  not  the  plaintiffs  averred  cause  suffi- 
cient to  sustain  a  writ  of  sequestrstltHi  In 
their  petition,  to  which  we  have  Just  re- 
ferred? Plaintiffs  charge  in  their  petjtimi 
that  the  late  Franz  T.  Boyer  Ill^lly  went 
into  possession  of  the  property  of  his  prede- 
ceased wife,  and  merged  It  Into  and  with  his 
own  propaty;  that  the  present  executor.  Dr. 
Huhner,  after  having  been  served  with  a 
ctypy  of  their  ori^nal  petition  and  citation.  In 
disregard  of  their  demand,  and  of  their  right, 
and  of  the  court's  order  which  Issned  on  their 
petition,  delivered  to  Dr.  Louis  Boyer.  broth- 
er and  heir  ot  Franz  T.  Boyer,  property  with 
which  plaintiffs  became  rested  on  the  deatli 
of  Mrs.  Elizabeth  Boyer,  from  whom  they 
Inherited  it  and  property,  also,  of  the  late 
Franz  T.  Royer,  to  whldi  they  laid  claim 
as  bis  creditors,  growing  out  of  their  InhM^ 
itance  of  the  estate  of  Elizabeth  Boyer. 
This  petition  is  an  amendment  to  an  originxl 
petition.  In  which  plaintiffs  charged  tbst 
Bin.  BUcabeth  Royer  had  modej^  win  whlcb 
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was  null  and  voM,  because  made  under  do- 
resa,  u  before  stated  by  as.  Defendants  are 
charged  with  attempting  to  conceal  the  prop- 
erty, books,  accounts,  and  papas  with  13ie 
view  of  taking  advantage  of  plaJntUCs,  and 
of  ^frandlng  them.  In  addition  to  the  aer^ 
eral  charges  of  frand,  the  petition  contains 
the  vsnal  averments  for  a  seqnestratlon. 
Tbe  affidavit  la  In  the  OBoal  form.  Hils 
court  decided  In  Adams  v.  Lewis,  7  Mart  (N. 
S.)  400,— possibly  an  octreme  case,— that  a 
writ  of  sequestration,  though  it  issned  Im- 
providently,  will  not  be  set  aside  U  there  are 
gFomids  snffldott  for  Inmwdlat^  relnstat- 
lug  It  Under  the  antborlty  ct  that  declalon. 
the  aeqneatratlon  here  can  well  be  anstalned 
on  the  face  of  the  papon;  for.  If  It  be  true, 
aa  charged,  that  an  beir  residing  abroad  la 
attempting  to  remove  the  prc^erty  <tf  said 
ancceaslon  to  file  domicile  to  the  detriment 
of  the  rl^ta  of  belrs  residing  here,  that  In 
Itself  would  be  cause  sufllctent  to  reinstate 
the  sequestration  In  order  to  prevent  the  per- 
petration of  a  wrong.  Again,  the  affidavit  Is 
prima  fh^  evidence  of  the  facts  antiu^slng 
the  writ  This  presumption,  It  la  tme^  the 
defendanta  may  rebut  by  evidence.  There 
are  facts  alleged  to  and  vman  to  that  are  not 
rebutted  by  evidence,  and  axe  sufflcloit  In 
themselves,  until  rebutted,  to  sustain  the 
vrrit  We  are  Informed  by  the  opinion  that 
the  sequestratlMi  was  dlSBC^ved  by  the  dis- 
trict court  on  the  ground  that  the  writ  had 
issued  upon  plalntlflCs'  dalm  ot  ownersblp  <tf 
prv^oty.  Hie  district  court  found  that  they 
had  no  right  oi  awneaMp  save  as  to  a  gas 
deposit  and  an  inm  safe  of  small  valn^  and 
an>Ued  the  rule,  *Ve  minimis  non  curat  lex." 
Bven  from  the  point  of  view  laid  down  by 
our  Brotbw  ot  the  dlatilct  court  we  flilnk 
It  pn^  to  sustain  the  writ  instead  of  dls- 
solving  It  In  our  view,  the  amount  or  rath- 
er the  value,  of  the  pr^erty  before  men- 
tkmed,  though  not  large,  is  large  «iough  to 
retain  at  least  oiongh  of  the  succession  as- 
sets as  may  be  needful  for  its  satisfactlm. 
True,  the  original  danaod  waa  all  dismissed, 
with  reservatlai  to  plalntUEs  to  amoid.  This 
dlamlasal  of  the  whtde  case  necessarily'  car- 
ried with  It  the  writ  of  sequestration.  Tbst 
was  the  unavoidable  result  teom  the  pran- 
Ises  laid  down  by  our  WOTtby  Brotiier  of  the 
district  court  But  we  have  taken  a  different 
view  of  plaintiffs'  rights,  as  relates  to  the 
sequestration.  The  right  V61  nxm  to  a  seq- 
nestrstion  Is  the  only  Issue  with  which  we 
are  dealing  at  this  time,  as  the  caae  Is  not 
before  ns  on  the  merits.  We  are  of  the  opin- 
ion that  the  demand  was  specific  enough  to 
serve  as  a  basis  tat  a  sequestration,  and  that 
the  seqnestratlon  Itself,  tor  that  reason, 
should  not  have  been  disserved.  Although 
the  main  demand  may  not  have  been  broad 
enough  to  embrace  all  the  rights  plalntUDi 
claimed.  It  was  broad  enouib  aa  to  some  of 
the  rights  claimed  by  them,  and  to  that  ex- 
tent at  least  the  sequestration  should  have 
been  sustained,  at  any  rate,  until  defendants 
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prove  that  plalntlffB  are  not  mtltted  to  the 
rights  claimed.    For  the  reasons  assigned. 

It  la  Mdered,  adjodged,  and  decreed  that  the 
Judgment  of  the  district  court  dissolving  the 
writ  of  seqnesttatloa  Issued  In  this  case  be 
annulled,  avoided,  and  revowed.  It  Is  fni^ 
ther  ordered,  adjudged,  and  decreed  that  the 
writ  of  sequestration  be  refnatated,  and  that 
the  caae  be  proceeded  with,  as  relates  to  the 
sequestration,  as  If  no  Judgment  annulling 
It  had  beu  rendered  by  the  district  court 


ffnLLWBLL  BIERGD  ft  SMITH  TAIU] 
00.  V.  BILOXI  OANNINO  Ca 
(Supreme  Oourt  ot  Misaisdppl.  Mardi  £B» 
1901.) 

BALBS-ACCBPTAXCB  — atTARANTT  —  BBBACH 
^SASURB  OF  DAMAQBS-BOR- 
DBN  OP  PROOF. 

L  Where,  after  a  machine  sold  had  bees  ni^ 
der  test  for  longer  than  the  time  apeclfled  in  the 

contract,  and  the  buyer  wrote  the  seller  that  It 
was  not  up  to  contract,  and  after  a  certain 
date  he  would  hold  the  machinery  as  security 
for  the  advances  made  and  for  damagefl,  but 
be  proceeded  after  that  time  to  operate  the  ma- 
chine for  several  weeks,  and  until  it  was  taken 
under  attachment  In  an  action  for  the  price, 
such  operation  constituted  an  acceptance. 

2.  The  seller  having  guarantied  a  machine  to 
do  certain  work,  it  was  bound,  notwithstanding 
the  acceptance,  to  make  good  the  goaranty, 
since  the  acceptance  did  not  bind  the  barer  to 
pay  the  whole  price  if  in  fact  the  machine  did 
not  answer  the  guaranty,  and  was  less  valu- 
able to  the  buy»  on  that  accoant. 

3.  Ihe  measure  of  damages  for  breach  of  a 
guaranty  of  sale  of  a  machine,  which  was  ac- 
cepted ttotwithstandlDg  the  breach,  la  the  differ- 
ence between  tiM  vaine  of  the  maclilne  as  it  Is  la 
fact  and  Its  value  as  It  would  have  been  aa 
guarantied. 

4.  The  harden  Is  on  a  buyer  who  accepts  a 
machine  notwithstanding  a  breach  of  warranty 
to  show  that  the  warranty  has  been  broken, 
and  that  the  machine  delivered  is  not  equal  In 
value  to  the  machine  contracted  for. 

Appeal  from  circuit  court  Harrison  coun- 
ty; T.  A.  Wood,  Judge. 

Action  by  the  StlllweU  Blefce  &  Smith 
Yaile  Company  against  the  Blloxl  Canning 
Company.  From  a  Judgment  for  defendant 
plaintiff  aiveals.  Beversed. 

White  ft  Harper  and  Harper  ft  Potter,  tax 
appellant  "UajoB  ft  Harris,  for  appellee. 

TBRBAL^  J.  The  appellee  bought  of  ap- 
pellant a  Victor  Ice  and  refrigerating  ma- 
chine and  machlnwy  for  the  iHlce  of  16,000; 
one-fourth  of  the  price  to  be  paid  on  the 
shipment  ot  ttw  macblne  and  machlneir,  and 
the  ranalnder  at  future  periods.  A  default 
occurred  In  the  payment  ot  the  credit  part 
ot  the  purchase  mon^,  and  this  suit  fot 
lowed.  The  aro^lant  upon  the  aale  of  the 
machine  and  machinery,  guarantied  that  the 
Ice  machine  would  cool  four  storage  nxans  of 
named  dimensions  to  a  qpedfled  temperature, 
and  produce  three  tons  ot  Ice  each  day  ot  SM 
hours  of  continuous  operation,  or  would  cool 
two  atorage  rooms  and  produce  four  tons  of 
Ice  ea(di  day  of  24  hours  of  continuous  oper- 
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atlon.  The  ice  machine  contracted  for  wae 
ffliat  1*  known  as  a  "compresstoii  plate  ma- 
chine." In  It  the  Ice  is  formed  ia  large  cakes, 
tmwieldy  tot  handling,  and  difficult  to  be 
releaeed  from  the  plates  without  breaking. 
I^ese  dlsadvaatages  were  as  well  known  to 
the  buyer  as  to  the  seller,  and  as  to  them 
there  was  no  guaranty.  Tbe  case  was  tried 
In  the  court  below  upon  rigid  and  inflexible 
rules,  and  the  jury  were  InBtructed,  In  effect, 
that,  If  the  machine  did  the  work  guaran- 
tied, they  should  find  for  the  appellant,  and, 
If  It  did  not  do  the  work  guarantied,  they 
should  find  for  the  appellee.  The  appellant's 
testimony  tended  to  show  that  the  machine 
performed  or  folflUed  the  guaranty  made  of 
It;  and  the  testimony  offered  by  the  defend- 
ant below  tended  to  show  that  the  machine 
did  not,  within  the  stipulated  time,  make  the 
quantity  of  Ice  which  appellant  guarantied 
it  would  make;  but  how  much  less  than  such 
stipulated  quantity  was  not  shown,  or  offered 
to  be  shown.  The  insistence  of  the  defend- 
ant was  that,  if  the  machine  did  not  entirely 
fulfill  the  piaranty  as  to  the  full  quantity  of 
ice  to  be  made,  the  plaintiff  could  recover 
nothing,  although  the  machine  might  be  of 
the  value  of  the  price  to  be  paid  for  It.  We 
think  the  rule  applied  to  the  facts  of  the  case 
was  too  rigid  and  Inflexible  for  a  practical 
solution  of  the  contention  between  the  par- 
ties. In  January,  February,  and  March, 
1886,  tiie  machine  and  machinery  was  erect- 
ed upon  the  premises  of  the  defendant;  and, 
being  so  erected.  It  was  clear  from  the  evi- 
dence that  It  was  operated  for  some  time  un- 
der the  supervision  of  appellant's  engineer 
for  the  instruction  of  the  defendant's  engl- 
new,  and  for  a  sufficient  time  for  the  defend- 
ant to  make  up  his  mind  as  to  the  acceptance 
of  the  machine.  In  fact,  on  the  20tb  day  of 
May,  1890,  and  after  the  machine  had  been 
under  test  for  more  than  10  days,  the  time 
specified  In  the  contract  for  that  purpose,  the 
appellee  wro]:e  to  the  appellant  that  the  ma- 
chine was  not  up  to  contract,  and  after-  the 
25th  It  would  r^se  to  pay  any  bUls  for  ex- 
perimenting with  the  plant,  and  would  hold 
the  machinery  as  security  for  what  had  been 
paid  upon  it,  and  for  damages.  Tet,  In  direct 
contravention  of  this  notice  and  claim,  the 
appellee  proceeded  afto:  the  25th  day  of  May 
to  oporate  said  ice  machine,  and  did  operate 
it  from  Jtme  28  to  July  14,  1896,  inclusive, 
for  Its  own  use,  and  sold  and  nsed  together 
the  iffoduct  of  the  <^eratlon.  In  fact,  It 
only  ceased  to  operate  the  machine  by  reason 
of  the  seizure  of  It  by  the  sheriff  under  the 
writ  issued  in  this  snlt  for  the  purchase 
money.  The  use  of  the  machine  by  the  ap- 
pellee after  Its  notice  of  May  20,  1S!)6.  and 
Its  operation  by  the  appdlee  from  June  23, 
1896,  constituted  an  acceptance  of  it,  which 
It  cannot  repudiate  or  deny.  It  was  so  used 
by  the  appellee  rightfully  or  wrongfully, 
and  a  wrongful  use  will  not  be  indulged; 
and  such  use  anunrnted  to  a  claim  of  the  prop- 
erty em  its  own,  and  was  tantamount  to  an 


acceptance  of  tt  under  the  pun^ase  eontrmct. 
The  Intention  of  the  ai^ellee  as  manifested 
by  Its  acts  must  override  and  c<mtrcd  the  ex- 
pressions In  its  letter  to  appellant  on  the 
same  subject  BenJ.  Bales  (6th  Am.  Ed.  by 
Bennett)  i  70B,  says:  "When  goods  are  aent 
to  a  buyer  in  performance  of  the  vendor's 
contract,  the  buyer  is  not  precluded  from  ob- 
jecting to  them  by  merely  receiving  them; 
for  receipt  is  one  thing  and  acceptance  an- 
other. But  receipt  will  become  acceptance 
If  the  right  of  rejection  Is  not  exercised  with- 
in a  reasonable  time,  or  If  any  act  be  done 
by  the  buyer  which  he  would  have  no  right 
to  do  unless  he  were  the  owner  of  the  goods." 
The  appelant  however,  having  guarantied 
the  Ice  machine  to  do  c«taln  specified  work. 
It  is  bound,  notwithstanding  the  acceptance 
of  the  machine  by  appellee,  to  make  good 
such  guaranty;  for  the  acceptance  of  the 
machine  by  the  app^ee  did  not  bind  it  to  pay 
the  whole  purchase  price  if  In  fact  the  ma- 
chine did  not  answer  the  guaranty,  and  It 
was  less  valuable  to  the  appellee  <m  that  ac- 
count. In  aoA  case  the  guaranty  snrvlves 
the  acceptance,  and  the  appellee  would  have 
a  right  In  an  action  for  the  purchase  money 
to  recoup  the  damages  suffered  In  conse- 
quence of  the  breach  of  guaranty.  And  the 
measure  of  damages  is  tbe  difference  be- 
tween the  value  of  the  lee  madiine  as  it  In 
fact  is  and  Its  value  as  it  would  bare  been 
as  guarantied.  np<Hi  the  evidence  produced, 
if  It  should  appear  that  the  ice  machine  de- 
livered by  ai^>eUaDt  and  accepted  by  appeiles 
Is  of  less  value  than  tte  one  contracted  tar, 
then  the  appellee  may  reduce  the  parchase 
price  by  sutA  difference  of  value.  6  BoiJ. 
Soles  (6th  Am.  BM.  by  Bennett)  pt.  2.  It  is 
Incumbent  upon  appellee,  having  accepted 
the  Ice  machine,  to  show  that  the  gnarmnty 
has  been  tooken,  and  that  the  machine  de- 
livered is  not  equal  In  value  to  the  machine 
contracted  for;  and  also  to  show  the  a- 
tent  of  the  diminution  of  value,  or  the  Hitter- 
ence  In  value.  It  is,  perhaps,  needless  to 
say  tiiat  the  appellee,  having  by  Ita  conduct 
accepted  the  Ice  machine  and  machinery,  is 
entitled  to  no  dednctiim  of  tbe  pardiase 
price  w!ept  that  arising  from  some  teeocfa 
of  guaranty.  Stader  v.  Blelsteln,  115  N.  T. 
816,  S25,  22  X.  m  248.  5  L.  H.  A.  708.  Raven- 
ed and  remanded. 


WOODBURT  ct  aL  v.  UcOLUSG.  Atty.  Oen. 
(Supreme  Oonrt  of  Mlssisslppt   Mardi  IS, 

1001.) 

CORPORATTONS-HBFDSAL  OP  ARTICLBS-OWN- 
INO  STOCK  IN  OTHER  CORPO RATIOS. 

Articles  of  Incorporation  under  Oode  1882, 
c.  25,  authorizing  the  corporation  to  acqnire 
and  operate  saw  and  planing  mills,  electric 
light  plants,  to  build  and  own  hotels,  and  to 
purchase,  own,  and  deal  in  shares  of  any  Incor- 
poration organised  under  the  laws  of  the  Unit- 
ed States  or  of  tbe  several  states,  provided  sach 
corporation  ia  not  a  competitor  with  It  to  bosi- 
ness,  were  ^operly  refused;  COd^  |  882,  Bn>- 
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hibitisK  ftD7  corporatton  to  be  organized  nnder 
the  general  lawi  for  the  operation  of  a  railroad, 
and  the  anti-tnut  law  (AcU  190O,  c  8S,  S  5} 
prohibiting  ft  corporation  to  purcbue  or  own 
stock  of  anj  corporation. 

Appeal  from  circuit  court  Hinds  county; 
Robot  Powell,  Judge. 

Mandamos  bj  M.  W.  Woodbury  and  an- 
other agalDBt  Monroe  McCHu^,  attorney  gen- 
eraL  From  a  Judgment  for  defendant,  plain- 
tiffs appeal.  Affirmed. 

Frank  Johnston  and  Shannon  &  Street,  for 
appellants.  Monroe  McClurg,  Atty.  Gen..  In 
pro.  per. 

TERKAL,  J.  M.  W.  Woodbury  and  five 
other  citizens  of  Jones  county  applied  to  the 
goTemor  of  the  state  of  Mlsdsslppi  for  a 
charter  of  incorporation  of  the  Laurel  Qravel 
Company.  The  governor  referred  the  pro- 
posed charter  to  the  attorney  general  for  bla 
opinion  as  to  its  legality.  The  attorney  gen- 
eral declined  to  make  such  certificate,  where* 
tq>on  mandamus  was  brought  against  him 
to  test  the  legality  of  the  proposed  charter. 
A  statement  of  the  proposed  artldes  of  in- 
corporatloii  will  best  present  the  question  for 
consideration.  Tbe  articles  are  styled, 
"Cbarter  of  Incoxporation  of  Laurel  Gravel 
Company.'*  Section  1  declares,  "The  pur> 
powfl  are  to  purchase  and  operate  a  gravel 
pit  or  pits,  and  do  a  general  mercantile  and 
manofacturing  businesB."  Section  4  provides 
that  the  Laurel  GravetPlt  Oonxn-atlon  may 
acquire  and  operate  saw  and  planing  mlUa; 
own  and  operate  electrie  light  plants;  build 
and  own  liotels;  may  purchase,  hold,  and 
deal  In  tbe  shares  of  stock  at  any  Incorpwa- 
tkm  orgsnlsed  under  the  laws  ot  the  United 
States  «c  any  of  tiw  seveial  states  of  the 
Union,  provided  twdi  corporation  Is  not  a 
eompetttot  with  it  In  business.  ^Itxat  the 
powers  attempted  to  be  loc^ead  In  the  Laurel 
Gravd  Oompany  would  be  Illegal,  If  franted, 
we  cannot  doubt  They  would  make  it  a 
Uupendons  monitra,  capable  of  swallowing 
Into  its  Insatiable  maw  all  fhe  mercantile  and 
Doanitfactuilng  tautltatlonB  of  the  entire  conn- 
try,  because  neither  one  nor  all  would  be  in 
any  competition  with  it  In  the  gravel  bufli- 
nees.  Incorporated  under  chapter  25  of  the 
Code  of  1882,  wblch  precludes  the  chartering 
of  railroad  corporations  under  It,  yet,  In  di- 
rect conflict  with  section  832,  it  gives  power 
to  the  Laurel  Gravel  Oompany  to  purchase 
and  hold  the  capital  stock  of  every  railroad 
corporation  of  North  America,  because  no 
one  nor  all  of  these  transportation  companies 
would  be  In  competition  with  its  gravel  busi- 
ness. It  la  a  principle  of  law  that  a  cor- 
poration created  under  general  laws  takes 
Its  aufltorl^  from  such  general  laws,  and  not 
from  the  articles  of  assodatlon.  People 
Trust  Co^  130  IIL  268,  22  K.  E.  798,  8  L.  B. 
A.  '^7.  And  a  corporatitm  created  undw 
chapter  26,  Code  1882,  can  only  exercise  tlie 
powers  prescribed  by  that  chapter.  By  ^t 
chapter  Jt  is  clear  that  every  corporation  la 
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Intended  to  be  a  distinct  and  separate  entity, 
and  reading,  in  the  light  of  our  statutes  and 
the  principles  of  common  law  relating  to  cor- 
porations, the  first  clause  of  section  6,  c 
88,  Acts  1900  (tbe  anti-trust  law),  we  construe 
It  to  mean,  as  therein  expressly  declared, 
that  no  corporation  shall  directly  or  Indirect- 
ly purchase  or  own  capital  stock,  or  any 
part  thereof,  of  any  corporation;  and  that, 
too,  without  any  question  of  competition  be- 
tween them.  We  approve  and  commend  the 
advice  of  the  attorney  general  as  sound, 
wholesome,  and  patriotic,  and  affirm  the 
judgment  below,  with  costs. 

NOTE.  This  is  an  amicable  suit  Juris- 
diction was  taken  at  the  request  ot  the  par- 
ties. 


JOHNSON  V.  STATE. 

(Supreme  Court  of  MisslsaippL  Feb.  25,  1901.) 

HOKIOXDB-^BTVIDBKGB— HANSXtAVGHTBIIr- 
INSTRUCnONS. 

1.  Accused  and  deceased  bad  lived  togetiier  in 
adnlteroos  oobabitatlon  for  several  years.  De- 
ceased having  left  accused,  he  started  out  to 
hunt  her  m,  statii^  to  one  person  that  he  was 
ffoing  to  kin  some  one,  and  to  another,  of  whom 
he  inquired  whether  the  perpetrator  of  a  recent 
mmder  had- been  arrested,  that  he  was  going  to 
bill  somebody,  and  not  a  man,  but  a  woman. 
After  searching  all  day  for  deceased,  he  found 
her,  seised  her  1^  the  left  arm,  and  shot  her 
twice  with  a  pistol,  killini  her  instantly.  BOd, 
that  a  charge  that  "the  jury  may  find  one  of 
the  following  verdicts,  to  wit,  •  •  •  (8) 
guilty  of  manslaughter,"  was  erroneous;  then 
being  no  evidence  to  warrant  such  finding. 

2.  A  charge  that  tbe  jury  might  return  a  wr- 
diet  of  manslaughter,  "upon  which  tbe  court 
will  Impose  such  term  of  imprisonment  as  he 
may  deem  proper,"  is  erroneous;  tbe  only  in- 
stance in  wBltti  it  is  allowable  to  say  anytliing 
to  the  jury  about  the  quantum  of  punishment 
being  on  a  trial  for  murder,  when  be  may  inform 
them  that  they  may  fix  tbe  sentence  at  imprison- 
ment in  the  penitentiary  for  life  if  they  convict 

Appeal  from  circuit  court,  Adams  county; 
Jeff  Truly,  Judge. 

Jacob  Johnson  was  convicted  of  murder, 
and  be  appeals.  Affirmed. 

A.  H.  Geiaenberger,  for  appellant  Moo- 
roe  Mcdurg,  Atty.  Gen.,  for  the  State. 

CALHOON,  J,  Jacob  Jobnson  was  con- 
victed of  the  murder  of  Ella  Johnson,  and 
amtenced  to  death.  It  was  a  damnable 
murder,  without  any  pretwse  of  Justifica- 
tlm,  excuse,  or  aUevlatlon.  The  man  and  the 
woman  bad  lived  for  a  number  of  years  In 
adulterous  cohabitation,  with  occasional  sep- 
arations. On  the  last  breach,  the  woman 
had  left  him.  He  pmlatently  hunted  ber 
up.  In  his  dlalH^cal  and  revengeful  pur- 
suit, be  saw  one  Bobert  Kaiser,  Inquired  of 
him  whether  the  perpetrator  of  a  recent  mur^ 
had  been  arrested,  and  said  be  was  go- 
ing, to  kill  somebody,  and  not  a  man,  but 
a  woman.  An  hour  or  so  before  he  did  tlie 
UlUng  he  Informed  one  Sam  Martin  tiwt 
he  was  going  to  kill  some  me  Aboot^half 
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after  S  o'clock,  after  hunting  for  ber  all 
day,  he  found  her,  seized  her  b7  the  left 
arm,  and  shot  her  twice  with  a  pistol,  kill- 
ing her  almost  Instantly,  and  then  left,  and 
was  arrested  some  10  days  afterwards  In 
Louisiana,  to  wfaldi  state  he  bad  fled.  All 
this  Is  undisputed.  The  district  attorney 
wisely  asked  but  one  Instmctltm,  and  It  was 
wholly  unobjectionable  on  the  facts,  though 
we  think  it  better  always  to  add  the  stat- 
utory words  "and  not  in  necessary  self-de- 
fense." In  thla  ease  there  is  no  evidence 
squinting  In  the  remotest  degree  at  any  act 
of  the  woman  to  warrant  any  Imaginative 
fancy  of  self-defense. 

Defendant's  counsel,  in  his  argument,  bas- 
es his  hope  of  reversal  solely  on  the  refusal 
of  an  Instruction  asked  by  him,  as  follows: 
"The  court  Instructs  the  jury  that  they  may 
find  one  of  the  following  rerdlcts,  tq.  wit: 
(1)  Guilty  as  charged,  upon  which  the  de- 
fendant will  be  sentenced  to  death;  (2) 
guilty  as  charged,  and  fix  his  sentence  of  Im- 
prisonment for  life,  which  will  commit  blm 
to  Imprisonment  for  the  balance  of  his  life; 
(3)  guilty  of  manslaughter,  upon  which  the 
f!oart  will  impose  such  term  of  imprisonment 
as  he  may  deem  proper;  (4)  not  guilty." 
This  instruction  was  properly  refused.  To 
say  to  the  Jury,  "You  may  find  a  verdict 
of  guilty  of  manslaughter,"  would  mean  that 
they  might  properly  so  find,  whereas  there 
Is  absolutely  nothing  In  the  evidence  to  war- 
rant such  a  finding.  The  fact  that  the  Jury 
might  by  mere  brute  power  have  so  found 
Is  no  reason  the  conrt  should  tell  them  so. 
Besides,  the  Instruction  does  not  define  man- 
slaughter, and  It  is  faull7  In  stating  that 
the  conrt  had  contrc^  of  the  punishment  of 
that  crime.  The  only  instance  la  which  It 
is  allowable  to  say  anything  to  the  Jury 
about  the  qnantnm  of  punishment  is.  In 
murder  cases,  to  inform  them  that  they 
may,  if  they  agree  on  1^  fix  the  sentence 
at  imprisonment  in  the  penitentiary  tor  life 
If  they  convict  It  follows  that  the  Instruc- 
tion as  a  whole  ceidd  not  properly  have  been 
givm.  It  is  true,  the  conrt  might  have  mod- 
ified It  by  erasing  tlie  manslaughter  clause; 
but  It  was  under  no  legal  obligation  to  do 
this,  and  it  was  quite  improbable  that  astute 
counsel  wanted  It  done.  If  he  had,  fae 
-would,  no  doubt,  have  asked  another  free 
from  the  objection.  He,  no  doubt,  foresaw 
the  same  result  in  ^ther  case,  and  preferred 
tiie  chance  of  error  In  the  refusal.  A  court 
may  not,  under  our  statute,  give  Instmctlons 
not  asked  in  writing,  and  need  not  modify 
tliese  unless  It  sees  fit  to  do  so.  Lawyers, 
as  a  rule,  prefer  that  the  Instructions  they 
ask  be  given  as  asked,  without  modification, 
or  refused,  but  even  then  the  court  may 
modify  If  It  chooses.  Waltcm  v.  State.  67 
Miss.  683,  has  no  pertinency.  There  tiie  re- 
fused instruction  was  sound,  and  Uie  error 
In  refusing  It  not  cured  by  the  state's  in- 
struction. Affirmed,  and  day  of  execution 
find  for  Wednesday,  April  24,  1901. 


CLUB  V.  STATE. 
(Sopreme  Court  of  MIssiBsippi.  Feb.  25.  1901.) 

INDICTHDNT— DUPUCITT-^BMUBRBa. 

1.  Though  charging  two  otEenaeB  in  the  same 
count  is  bad  practice,  under  Code,  1 1364^  it  can 
only  be  reached  by  demurrer. 

2  An  indictment  charging  the  burning  of  a 
cotton  house  and  certain  bales  of  cotton  con- 
tained therein  Is  not  faulty  as  charging  two 
offenseb,  since  the  house  could  not  be  burned 
without  the  cotton,  nor  tho  cotton  without  Che 
house. 

Appeal  from  circuit  court,  Tate  county; 
P.  H.  Lowry,  Judge. 
"To  be  officially  reported." 
Jim  Clue  was  convicted  of  arson,  and  he 

appeals.  Affirmed. 

J.  T.  Dean,  for  appellant  Monroe  Mc- 
Clurg.  AUy.  Gen.,  for  the  State. 

CALHOON,  J.  The  hidlctment  charges 
that  defendant  "unlawfully,  wiUfuUy,  felo- 
niously, and  maliciously  did  set  fire  to  and 
bum  a  cotton  house  worth  $100,  the  pn^ 
erty  then  «nd  tiiere  of  B.  B.  Carter,  and 
three  bales  of  cotton  contained  therein,  which 
cotton  was  then  and  there  the  Joint  property 
of  B.  B.  Carter  and  Babe  Lee,  and  worth 
$106,"  etc.  Defendant  did  not  demur,  but 
moved  the  court  to  require  the  state  to  "elect 
on  which  count"  In  the  Indictment  it  would 
proceed,  which  motion  the  court  overroled, 
and  this  action  only  It  Is  thought  necessary 
to  write  atwut  While  chai^ng  two  of- 
fenses In  the  same  count  Is  \mA  practice,  still, 
as  It  appears  on  the  face  of  the  indlctm^it, 
the  objection  sbould  have  tteen  made  by  de- 
murrer. Code,  1  1354.  But,  aside  from  OUs, 
the  charge  Is  of  one  act  at  the  same  iSmtk 
and  we  think  the  Indictment  valid.  The 
bouse  could  not  be  burned  without  the  cot- 
ton, nor  the  cotton  irithout  the  houaa  It 
really  charges  the  burning  of  tne  House,  and, 
as  an  incident,  the  cotton  In  it  Although 
differing  from  the  case  of  Anmt  v.  State,  71 
Miss.  78.  13  South.  881,  the  reasoning  of 
that  case  applies  It  is  plain  that  defendant 
could  not  have  received  any  detriment,  and 
did  not,  by  any  action  of  the  court  below. 
He  was  defended  there  and  here  with  maifc' 
ed  ability;  and  while,  <m  the  evidence,  we 
would  not  have  convicted  him,  we  cannot  say 
that  the  verdict  was  manifest^  vmng,  and 
so  we  are  compelled  reluctantly  to  sustain  tiw 
convlctim.  Affirmed. 


McQAUOHEY  et  al.  v.  BADES. 
(Supreme  Court  of  Mississippi.   Kareh  18, 

1901.) 

VIXiUI— BSQUB8T  TO  WIFE)  IN  LIEU  OF  BX- 
EMPTTONS— VAUDITY. 

Where  a  will  bequeaths  a  certain  som  to 
testator's  wife,  and  provides  that  It  shall  be 
in  lien  of  all  exemptions  and  demands  on  hlg 
estate,  and  declares  the  testator's  intention  to 
make  her  equal  to  his  other  heirs,  and  no  more, 
she  is  not  entltied  to  an  allowance  for  a  year's 
provision  and  wearing  appareL^  , 
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Appeal  from  cbancery  court,  Leak«  eonn- 
ty;  AM.  Byrd,  Cbancellor. 

Salt  hj  J.  D.  McGangfa^  and  othen 
against  Uib.  Oillle  Bades.  From  a  decree 
In  favor  of  defendant,  plalntlflB  appeaL  Be- 
rersed. 

O.  A  Lnckett,  for  appellants.  J.  B.  Bol- 
UTan,  tor  appellea 

TERRAL.  J.  Joaepta  D.  Eades,  of  Leake 
conntj.  made  his  Iwt  will  and  testament, 
b7  which  he  disposed  of  all  his  property. 
By  the  fifth  Item  of  said  will  He  beqneatbed 
to  hla  wife,  Callle,  91,000^  to  he  paid  to  her 
at  ooce  apoa  bis  deatii;  and,  If  payment  of 
said  sum  was  delayed,  it  was  to  draw  10 
per  cenL  Intwest  from  hli  death.  He  ex- 
pressly stipulated  in  his  will  that  aald  sum 
of  f 1,000  diould  be  In  lien  of  all  exemptions 
and  other  demands  or  interest  In  his  estate, 
both  real  and  personaL  In  the  eighth  Item 
ta  bla  will  he  directed  tbe  legacy  given  to 
his  wife  to  be  paid  before  all  other  legates; 
and  In  the  twelfth  Item  of  his  will  he  declare 
ed  that  it  had  bem  his  aim  to  make  his  wife 
equal  to  any  one  of  the  other  heirs,  and  no 
more.  The  appraisers  <^  the  estate  allowed 
and  set  apart  to  the  widow  $1S0  In  money 
for  (Kie  year's  provisions  and  necessary  wear- 
ing appareL  The  other  legatees  objected  to 
said  9160  allowance,  which  objection  the 
court  orermled,  and  approved  and  confirmed 
said  BKH'alBement  and  allowance.  It  cannot 
be  doubted  but  tbat  tiie  testator  intended  the 
legacy  of  f 1,000  to  be  In  lieu  of  any  allow- 
ance for  a  year's  support,  as  well  aa  for  all 
other  claims,  and  the  question  Is  wbether 
a  testator  by  any  provision  In  his  will  can 
debar  the  widow  of  the  year's  allowance 
provided  by  tbe  statute.  The  question  Is  not 
without  difficulty,  and  each  view  Is  not 
wanting  In  authority  for  sui^rt.  Our  stat- 
ute upon  wills  and  testaments  authorizes 
every  person  snl  Juris  to  devise  all  his  es- 
tate, real  or  personal,  of  any  description 
whatever;  and  snch  will,  unless  broken  by 
the  heirs  or  renounced  by  the  widow,  gov- 
erns the  entire  disposition  of  his  estate.  In 
Turner  v.  Turner,  30  Miss.  428.  It  was  held 
that  the  widow  of  a  person  who  had  piade 
a  last  will  and  testament,  by  which  he  dis- 
posed of  the  property  exempt  by  law  from 
execution,  is  not  entitled  to  the  same,  unless 
she  renounce  the  will.  And  we  think  tbat 
her  right  to  an  allowance  for  a  year's  pro- 
vision can  stand  upon  no  higher  ground  than 
ber  right  to  the  exempt  property.  We  see 
nothing  In  tbe  statute  giving  tbe  year's  pro- 
vision that  seeks  to  secure  that  at  all  events, 
and  against  the  will  of  the  husband,  making 
a  different  disposition  of  it.  Where  she  gets 
nothing  by  tbe  will,  or  where  the  devise  to 
ber  is  unsatisfactory  and  she  renounces  the 
will,  she  takes  a  child's  part  of  his  estate; 
but  where  she  takes  a  legacy  under  the  will, 
and  tbe  will  Is  expressly  made  in  lieu  of  tbe 
allowance  of  we  year's  provisions  and  all 


exempi^lons,  she  may  not,  without  rmoundng 
the  wlU,  take  the  legacy  and  one  year's  pro- 
vision, and  other  exemptltms.  This  rule  re- 
sults from  the  doctrine  ot  election,  wUch 
involves  the  notion  that  no  man  can  claim 
Inconsistent  rights  with  regard  to  the  same 
subject;  and  that  any  oae  who  asserts  an 
Interest  vnAer  an  inatrament  Is  bound  to 
give  full  effect  to  that  instrument  He  can- 
not both  accept  and  reject  it,  or  avail  him- 
self of  Its  benefits  as  to  a  part  and  defeat 
the  provisicmB  as  to  other  parts.  1  Pom. 
Eq.  Jnr.  I  395.  To  permit  the  widow  to  take 
the  legacy  under  the  will  of  her  husband, 
and  at  the  same  time  to  receive  the  benefit 
of  an  allowance  of  one  year's  provision,  di- 
rectly against  the  will  ot  the  t^»tor,  would 
be  to  allow  her  to  affirm  the  will  as  to  the 
$1,000  legacy,  and  r^ndlate  It  as  to  the 
year's  provision.  This  may  not  be  done. 
Shafer  v.  Shafer,  129  Ind.  SM,  28  N.  B.  887. 
In  American  Law  of  Administration,  by 
Woemer  (section  82),  it  U  said:  "It  Is  held 
in  some  states  that,  where  there  hi  a  will 
making  provision  for  the  widow,  she  Is  not 
entitled  to  the  allowance  unless  she  re- 
nounce the  provisions  of  the  wHl";  and  for 
this  doctrine,  among  other  cases,  be  cites 
Turner  v.  Turner,  80  Miss.,  supra.  We  think 
the  reasoning  of  the  case,  logically  followed, 
supports  the  doctrine  It  Is  dted  to  maintain. 
Reversed  and  r^anded. 


ROSENBAUM  v.  OABUSLB. 
(Supreme  Oonrt  of  Mississippi.   Mardi  11, 
1901.) 

BUILDING  CONTRACTS— BESdSSION—RIOmnS 
OF  HATBOtUIj  HEN. 
Contractors  agreed  to  erect  a  house  for  the 
owner  for  a  certain  sum,  payable  in  install- 
ments, which  was  rescinded  bj  mntuai  consent 
after  a  third  person  had  furnished  materials, 
which  were  nsed  in-  the  building  both  hj  the 
contractors  and  by  the  owner,  who  subseqaent- 
ly  completed  it.  Held,  that  the  material  man, 
having  xiven  due  notice  to  the  owner,  could  re- 
cover for  such  materials  furnished,  notwith- 
standing the  owner  was  compelled  to  expend  a 
sum  larger  than  the  contract  price  to  complete 
the  house. 

Appeal  from  circuit  court.  Lauderdale  coun- 
ty; G.  B.  Huddleston,  Judge. 

Action  1^  D.  H.  Cariisle  against  Mose  Roa- 
enbanm.  From  a  Judgment  for  plalnttfl,  de- 
fendant appeals.  Affirmed. 

Miller  &  Baskin,  for  appellant  Ames  & 
Dunn,  for  appellee. 
• 

GAI/HOON,  J.  Bosenbaum  contracted 
with  Wheeler  &  Watts  to  build  for  him  two 
houses,— they  to  furnish  all  tbe  labor  and 
materials,  and  be  to  pay  tbem  $3,000;  but  he 
was  to  pay  them,  of  this  sum,  at  the  end  of 
each  week,  50  per  cent,  of  the  value  of  ma- 
terials and  labor  used  during  tbat  week  Id 
the  construction,  and  to  pay  them  the  bal- 
ance of  the  $3,000  on  completion  of  the  bulld- 
Ings.  This  contract  was  made  on  November 
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2,  188S;  and  the  contractors  proceeded  on 
tbe  work,  buying  some  of  the  materials  from 
the  appellee,  Carlisle,  wbo  gave  written  no- 
tice to  Bosenbaum  of  tbe  debt  of  tbe  con- 
tractors, so  as  to  bind  what  be  might  owe 
them.  On  March  28,  1800,  the  contractors. 
Wheeler  &  Watts,  finding  themaelTes  unable 
to  complete  the  work,  agreed  with  Rosen- 
baum  to  rescind,  on  the  terms  of  mutual  re- 
lease of  obligations,  and  a  sale  by  them  to 
him  of  all  material  on  the  premises  and  not 
worked  into  the  buildings,  and  that  Roaen- 
baum  ^ould  take  the  work  in  charge,  com- 
plete It.  and.  If  there  was  any  surplus  of  tbe 
$3,000  contract  price,  he  should  pay  Carlisle 
out  of  it.  Roaenbaum  did  complete  the 
work,  but  It  cost  hhn  $1,000  over  and  above 
tbe  contract  price  of  $3,000.  At  the  time 
of  this  agreement  of  rescission,  some  of  Gar- 
Usle's  material  had  been  used  In  the  build- 
ing, and  some  of  it  waa  on  the  premlaes,  and 
afterwards  used  by  Bosenbaum  In  completing 
tbe  work.  Carlisle  sued  Rosenbaum  for  tbe 
price  of  bis  material,  and  got  a  verdict  and 
Judgment  for  It,  and  Rosenbaum  appeals. 

Wheeler  ft  Watts  might,  so  tar  as  they 
were  concerned,  release  Rosenbaum,  at  their 
pleasure;  but  they  could  not  aSect  the  status 
of  Carlisle,  fixed  bs  bis  notice.  The  Jury 
toaui  that  Bosenbaum  owed  the  contractors 
to  an  amount  equaling  the  price  of  the  ma- 
terial, and  we  cannot  disturb  their  verdict  on 
the  facts.  Because  Rosenbaum  lost  $1,000 
on  his  contract,  we  sympathize  with  talm. 
It  was,  however,  bis  misfortune,  and  we  can- 
not subscribe  to  his  view  that  Carlisle  bad  to 
wait  the  end,  and  be  paid  only  if  there  was 
a  surplus  on  completion,  for  his  material 
oaed.  Under  his  view,  he  could  not  possibly 
he  harmed  by  the  Instnictions  as  ^ven  and 
refused.  Affirmed. 


H08KIN8  T.  ILLINOIS  CBINT.  B.  Ca 

(Supreme  Oourt  of  Misslssipi^   March  11. 
1901.) 

TAXATION— BXBMPTION—GOVnRNMBNT  LANDS 
— HOUBSTBAD— TAX  SALJIS. 

1.  I>and  entered  under  the  homestead  laws  of 
the  United  States  cannot  be  sold  for  taxes  be- 
fore a  patent  is  perfected. 

2.  Under  Code  1892,  §  2735,  providing  that 
tbteti  years*  actual  occnpation  of  land  under  a 
tax  title  shall  bar  any  suit  to  recover  such  land, 
a  purchase  at  a  tax  sale  of  land  which  Is  ex- 
empt Irom  taxation,  followed  by  three  years' 
occupation,  will  not  support  a  claim  of  title, 
since  such  provision  applies  only  to  tbe  sale  of 
lands  which  are  snbject  to  taxation,  and  a  sale 
of  exempt  lands  is  void. 

Appeal  from  circuit  court,  lincoln  county; 
Robert  Powell,  Judge. 

Action  by  S.  W.  Hosklns  against  the  Illi- 
nois Central  Railroad  Company.  From  a 
judgment  for  defendant  plaintiff  appeals. 
Reversed. 

In  18S2  one  Hamilton  Smith  entered,  under 
the  United  States  homestead  laws,  the  N.  B). 
%  of  tbe  N.  W.  )i  lec.  «.  tDwiUUp  7.  zange 


0  BL,  In  Ltncoln  county,  and  secured  his  pat- 
ent from  the  United  States  government  in 
May.  1801.  In  April,  1885.  the  tax  coUector 
(tf  Lincoln  coonty  sold  the  land  for  the  taxes 
of  1881.  which  had  not  been  paid,  to  Mra.  L. 
A.  Hosklns;  and  in  1800  Mrs.  Hosklns  and 
her  husband  conveyed  to  the  Illinois  Central 
Railroad  Company  a  right  of  way  over  said 
lands,  and  under  that  contract  It  went  Into 
possession,  and  has  been  In  possession  of  It 
continuouBly  since.  This  is  an  action  of  eject- 
ment by  S.  W.  Hosklns,  who  claims  under 
Hamilton  Smith,  to  recover  the  lands  from 
tbe  lUinoIs  Central  Railroad  Company.  Un- 
der  these  facts  the  court  below  gave  a  per- 
emptory histructlon  to  find  for  the  defendant. 
Plaintiff  appealed. 

Ghas.  Obrisman  and  3.  A.  P.  Oampbell.  for 
appellant   Mayes  A  Harris,  for  appellee. 

TERBAL,  J.  Land  entered  under  the 
homestead  laws  of  the  United  States  may  not 
be  sold  fOTrtazes  before  the  time  at  which  a 
patent  is  perfected.  A  sale  before  such  time 
la  ahaolntely  void,  and  cannot  support,  under 
section  2786,  Code  1892,  a  dalm  of  title  by 
reason  of  three  years'  actnal  occupation  there- 
under.  Section  27S6  appllM  to  sales  of  lands 
only  that  are  taxable  and  salable,  and  bi 
which  there  la  snne  defect  In  the  pioceedinga 
relating  to  the  assessment  sale.  In  aucfa  ease 
the  owner,  knowing  bis  land  to  be  taxable, 
ought  to  be  on  his  guard  against  their  leas  1^ 
any  n^ligence  of  his  own.  It  applies  to 
lands  that  are  taxable,  and  which  should  hare 
been  assessed,  and  which  were  assessed  and 
sold,  but  the  proceedings  relating  to  the  aaseas- 
ment  or  sale  are  Infected  with  some  Infirmity, 
of  which  the  statute  is  to  be  the  cure.  It  does 
not  aCFect  fundamental  rights,  as  a  liability  to 
taxation,— a  question  only  of  constltatlonal  or 
legislative  authority.  Could  It  do  so,  the  subor- 
dinate officers  of  govomment  could  defeat  tbe 
will  of  the  sovereign  power,  and  accomplish 
by  indirection  what  the  laws  plainly  forbid. 
Tbe  learned  judge  In  Patters<Hi  t.  Durfey. 
68  Miss.  784,  9  South.  354.  places  tbe  reason 
of  the  statute  upon  the  ground  of  the  "neg- 
lect" of  tbe  taxpayer;  bat  there  la  no  n^eet 
where  there  Is  no  power  In  the  authorities  to 
assess  the  land  for  taxes.  And  this  la  true 
whether  the  land  Is  enmpt  because  ft  be- 
longs to  the  federal  govetnment  or  to  the 
state  or  to  the  county  or  to  a  mnnldpality  or 
to  a  levee  board,  or  Is  for  any  xeanm  exenqit- 
ed  from  taxation.  We  see  no  reasoa  In  the 
nature  of  qualities  of  the  exemption  by  rea- 
son of  the-  ownership  of  the  land  bj  the  fed- 
eral gomnmrait  or  other  owner.  We  place 
our  decision  upon  the  gromid  that  tbe  prop- 
erty is  exempt  Item  taxation  by  lew,  and  all 
attempts  to  sobject  It  to  taxation  are  In  fraud 
or  in  rlolation  of  law.— ore  the  acts  of  wrong- 
doera,  and  cannot  give  color  for  devesting  the 
tlUe  of  the  owner  by  three  yean'  actual  oc- 
cupation under  section  2735.  The  caaes  of 
PatteriKHi  t.  Durfey,  6S-Mias.  779^  9  Booth. 
861,  and  Oarilda  t.  Ibder*  «  iCles.  SftL  12 
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SpqUl  SSS,  bo  Car  m  tbej  ue  In  ooofltct  wltb 
tbls  decision,  are  overruled.  Rereraed  and  re- 
manded. 


HUNTER  et  al.  v.  LAKE  MILLS. 
(Supreme  Court  of  Mississippi.   Feb.  25.  1901.) 
CONTRACTS-DAHAOSft-^ASSUMPSIT-E  VI DE  NCEl. 

Where  plaintiff  contracts  to  sell  defend- 
ant prime  lumber  at  $11.50  per  M.,  and  delir- 
ers  neart-faoe  lumber,  and  in  asaunuwit  hj 
the  seller  heart-face  u  shown  to  be  inferior, 
but  its  ralne  not  shown,  and  the  verdiut  ahows 
the  jury  put  the  value  of  the  prime  on  that  de- 
livered, the  Judgment  wiU  b«  reveraed. 

Appeal  trom  circuit  court  Jackaon  county; 
J.  A.  Wood,  Judge. 

Suit  tiy  the  Lake  Mills  against  Hunter, 
Benn  ft  Co.  From  a  judgment  In  favor  of 
idalntlff,  defendanta  appeal.  Reversed. 

A^ellee,  the  Lake  Mills,  aued  appellants, 
Hunter,  Benn  &  Cth,  In  an  action  of  assump- 
sit for  the  sum  of  9897.23.  for  lumber  sold  by 
tbe  appellee  to  appdlanta.  Aivellants,'  who 
were  defendanta  In  the  coert  below  to  tbe 
dedaratlfHi  filed  against  tbem,  «itered  their 
plea  of  tbe  ceneral  issue.  At  the  trial  of 
tbe  case,  Jesse  Boonds*  a  -vltnees  for  the 
plaintiff,  testified  that  be  was  secretary  and 
general  manager  of  the  Lake  Hills;  that  In 
tbe  aprinc  of  1898  be  contracted  trlth  Hun- 
ter, Bena  &  Co.  to  s^  them  a  lot  of  prime 
Iniober,  and  that  In  Jnly  of  the  same  year 
an  arrangemmt  was  made  wltb  one  Burton, 
who  rqjireaented  Hunter,  Benn  &  Co.,  that 
heart-face  lumber  was  to  be  taken  Instead 
of  prime,  as  called  for  In  tbe  original  con- 
tract; that  the  original  price  agreed  on  In 
the  contract  with  Hunter.  Benn  &  Co.  was 
$11.50  per  thousand;  that  notbing  was  said 
about  tbe  price  between  him  and  Burton. 
Charles  Petersw,  a  witness  for  plaintiff,  tes- 
tified that  the  lumber  In  controversy  was 
loaded  on  his  schooner  In  August,  1806,  at  the 
mills  of  Lake  MIIIb,  to  be  shipped  to  Hunter, 
Benn  ft  Co.,  and  tliat  Burton  and  one  Jim 
Herring,  a  lumber  Inspector,  looked  at  tbe 
lumbo'  cm  fba  Sfdiocmer;  that  the  Inspector 
fiMmd  fault  with  It,  and  that  Burton  Instruct- 
ed him  (witness)  to  either  retom  the  lnmb» 
to  Lake  MlUs  or  put  It  ott  at  some  conTenlent 
iriace;  that  he  did  put  it  off.  Burton,  a  wlt- 
neaa  tor  defendants,  teatlfled  that  he  was  a 
bookkeeper  for  Hunter,  Benn  ft  Oo.  at  Moss 
Point  Wss.;  that  his  duties  were  to  see  that 
tbe  business  was  carried  oa  and  kept 
straight;  that  be  had  notbing  to  do  with  mak- 
ing contracts  for  the  firm;  that  be  bad  never 
bought  lumber  for  tbem,  but  had  bought  tim- 
ber on  tbe  market;  that  be  had  nevet  made 
any  agreement  wttb  Bounds.  Robert  Hun- 
ter, one  of  the  defendants,  testified  that  be 
was  the  managing  director  of  Hunter,  Benn 
ft  Co.:  that  he  made  the  contract  for  the 
purchase  of  tiie  lumber  In  conmiTetsy;  tbat 
be  was  never  advised  by  Burtw  ot  any  <»ie 
else  tbat  any  new  cimtract  had  been  made; 
that  Barton  had  charge  of  tbe  office  of  Hun- 


ter, Benn  ft  Co.  at  Moes  Point  and,  tinder 
Instructions,  was  not  allowed  to  make  con- 
tracts.  Several  witnesses  were  Introduced 
by  detendants,  who  testified  that  they  were 
lumb»  inspectors,  and  that  they  had  In- 
spected tbe  lumber  In  controversy,  and  that 
It  would  not  class  as  prime;  that  heait-Cace 
was  inferior  to  prime.  There  were  verdict 
and  Judgment  In  f aw  of  plaintiff  for  the  foil 
amount  soed  fori  and  daCendaate  appsaL 

MOler  ft  Ford,  for  appellantB.  a  H.  Wood, 
tar  appellee. 

WHIXPIBLD,  C  J.  There  la  no  proof 
whatever  is  the  record  as  to  the  value  of 
heart-face  lumber.  It  is  dkown  that  It  is  oa 
Inferior  grade  of  lumba  to  prime,  but  tbe 
plaintiff  failed  to  show  what  the  value  of 
beart^ace  ma.  Tin  mere  faet  tiiat  beazt 
face  was  substituted  for  pxbne  lomber.  K 
that  was  properly  done.'-which  wo  omA  xut 
now  pass  on^-doea  not!  orry  with  It  Ite  fur- 
ther agreement  that  tbe  price  of  prime  was 
to  be  paid  for  heart-face.  The  Jury  evidently 
put  the  price  of  prlpie  C|ll  per  M.)  on  the 
heart-face,  without  any  iwoof  of  the  value  of 
the  Infwlor  kind  of  lumber.  Fasstaic  orar 
assignments  of  error,  we  are  constrained  to 
bold  that  for  ttUs  error  the  Judgment  mmt 
be  reversed,  and  the  cause  remanded. 


BROWN  V.  STATa 
(Supreme  Court  of  MLsaiwippi.  Feb.  25,  1901.) 

HCRDER— BVIDBNCS— RES  QK^M—OYXSQ 
DECLARATION— CONPBSSION. 

1.  On  the  trial  defendant  for  murder,  two 
witnesses  were  permitted  to  testify  that  abont 
a  half  an  hour  after  tlie  deceased  was  shot  tb^ 
arrested  defendant,  and  took  him  before  de- 
ceased, who  then  accused  defendant  of  the 
shooting  and  of  idiooting  him  for  nothlnc. 
Held,  tSst  these  ststements  were  not  admisn- 
ble  as  res  gestte^  since  the  transaction  was  th» 
past,  and  every  relation  of  It  was  of  a  past 
event. 

2.  Where  a  person  who  has  been  shot  ac- 
cused def«idant  of  having  shot  him,  half  an 
hour  after  the  sBooting  and  seven  hours  before 
he  died,  evidence  of  such  statement  was  not  ad- 
missible as  a  iy'mts  declaration  against  defend- 
ant on  trial  for  the  murder  of  deceased,  when 
it  did  not  appear  that  deceased  had  any  con- 
sciousness that  be  was  about  to  die. 

8.  Where  a  person  who  had  been  shot  accused 
defendant,  who  had  been  orrested  and  brought 
before  blm,  with  having  shot  him.  and  with 
shooting  him  for  nothing,  snd  the  accnsation 
was  denied  by  defendant  as  soon  as  made,  evi- 
dence of  such  stotGinents  was  not  admissible 
against  defendant  on  trial  for  murder  of  the 
one  shot  as  a  confession,  since  defsndant  did 
not  assent  to  the  charge. 

Appeal  from  circuit  court  Harrison  coun- 
ty; T.  A.  Wood.  Judge. 

Jonah  Brown  was  eonrleted  of  mandaugh- 
ter,  and  he  appeala  Revrased. 

W.  H.  Maybia  and  V.  A  Griffith,  for  ap- 
pellant Monroe  McClurg,  Atty.  Oen.,  for 
the  State. 

TBBBAL,  J.  J<Hmh  Brown,  with  two  oth* 
WB,  was  indicted  In  the  dscnlt  ooiut  ct  Harv 
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rlaon  comity  of  the  murder  of  Syd  Harden, 
and,  being  separately  tried  for  said  ofFenae, 
he  was  convicted  of  manslattghter.  Upon 
hla  trial,  threats  made  by  hfm  agalurt  the 
life  of  Harden  were  given  In  evidence.  In 
addition  to  the  threats,  Susan  Camp  testlfled 
that  she  lived  In  the  immediate  neighbor- 
hood of  the  homicide,  and  that  she  heard 
three  shots  fired,  and  that  tbey  (meaning,  of 
coarse,  more  than  one)  passed  In  front  of  ber 
gate  when  she  heard  the  defendant  say, 
"Did  yon  see  that  nigger  jump  when  I  shot 
him?"  Judge  Seal  and  Officer  Duckworth 
were  severally  put  upon  the  stand,  and  each 
testlfled  before  the  court  and  Jury  that,  hav- 
lAg  arrested  the  defendant,  they  carried  him 
to  the  house  where  Harden  was  lyli^  wound- 
ed, and  asked  him  if  he  knew  Brown,  when 
Harden  accused  Brown  of  shooting  him,  and 
(tf  shooting  him  for  nothing;  and  that  Brown 
denM>  the  accusation.  Harden  was  shot 
In  the  evening,  about  dusk,  or  between  7 
and  8  o'clock,  and  Officer  Duckworth  and 
Justice  of  the  Peace  Seal,  according  to  the 
evidence  of  Duckworth,  had  this  Interview 
with  Harden  In  the  presence  of  Brown  some 
half  honr  or  three-quarters  of  an  hour  after 
the  shooting  of  Harden.  After  12  o'clock  p. 
m.,  Dr.  Leger  visited  Harden,  and  he  died 
some  two  or  three  hoars  thereafter.  The 
evidence  of  Judge  Seal  and  of  Officer  Duck- 
worth was  evidently  made  much  oC  by  the 
prosecution,  and  it  contributed  very  material- 
ly, pertiapSh  to  the  conviction  ot  the  defend- 
ant It  Is  difficult  for  us  to  see  upon  what 
ground  this  evidence  was  admitted.  It  is 
no  part  of  the  res  gestee,  because  the  tragedy 
was  entirely  over,  and  this  house  of  mirth 
was  fast  becoming  the  house  of  death.  It 
was  B  past  transaction,  and  every  relation  of 
it  was  of  a  past  event  It  Is  not  a  part  of 
the  res  gestae.  Nor  was  It  admissible  as  a 
d^ng  declaration,  beennse  there  was  no  evi- 
dence that  ^rden  had  a  consciousness  of 
lmp«idlng  death.  It  is  not  pretended  to  be 
a  Aying  declaration.  Indeed,  the  gross  ir- 
reverence and  blasphemy  of  tbe  words  used 
by  Harden  against  Brown  and  denied  by 
&Dwn  were  such  tliat  it  la  Impossible  to  BUfh 
pose  tiiat  Harden  had  any  cnseions  sense  oi 
the  presence  of  the  great  "I  am**;  and,  with- 
out Each  conselonsnesst  It  was  wanting  in  all 
tba  dements  that  sanction  its  a^nlsslblllty 
aa  evidence.  If  what  Harden  said  to  Brown 
Is  admissible  at  all  In  evidence,  It  Is  admis- 
sible as  a  confession.  Bat  how  It  Is  admissi- 
ble as  a  confession  we  are  at  as  great  a  loss 
to  see  as  we  were  to  see  how  it  ma  admlsd- 
Me  as  a  part  of  the  res  gestee,  or  as  a  dying 
declaration.  "If  A.,  whoi  In  R's  presence 
and  hearing,  makes  statements  which  B.  lis- 
tens to  In  silence,  Interposing  ao  otdectlons, 
A.*B  statements  may  be  pnt  in  evidence 
against  B.  whenever  B.*s  silence  to  of  such 
a  nature  as  to  lend  to  the  inference  of  asr 
sent."  Whart.  Gr.  Ev.  |  679;  Kendrick  v. 
State,  56  Miss.  436.  But  here  there  is  no  as- 
soLt  to  the  charge  made      Harden.  On  the 


contrary,  the  def«aidant  denied  the  charge  as 
soon  as  made.  It  Is  Impossibte  to  tortore 
what  passed  befwe  Judge  S^  Officer 
Duckworth  as  an  admission  of  guilt  on  the 
part  of  Brown.  It  should  have  been  exdnA- 
ed.  The  Judgment  of  the  circuit  court  la  re- 
versed, and  the  case  Is  remanded  for  a  new 
trial. 


OTT  T.  STATE  ex  rel.  LOWBET. 

(Supreme  Court  of  Mississippi.  Ffeb.  4,  1901.) 

MUNICIPAL  CORPORATIONS— BLBCTION  OF 
OFFICERS— POWER  OF  HATOR— AU- 
THORITY TO  aiLBCT. 

1.  Where  dty  aldermm  hold  an  election  tor 
a  tax  collector,  required  by  Cbde,  |  2892,  to  be 
elected  hy  the  mayor  and  aldermen,  and  five 
aldermen  vote  for  one  candidate,  and  four  for 
another,  the  mayw  cannot  cast  his  vote  for  the 
minorit}'  candidate,  and  then  cast  a  detriding 
vote  to  elect  sncb  candidate,  since  the  major 
is  not  'a  member  of  tbe  board  of  aldermen,  and 
is  only  entitled  to  vote  when  there  is  a  tie. 

2.  Cbde,  I  2089.  provides  that  the  regular 
meeting  of  Che  board  of  aldermen  of  a  city 
shall  be  on  the  first  Tuesday  of  each  month. 
Section  8^0  provides  that  the  general  munici- 
pal electioQ  snail  be  held  on  the  second  Tues- 
day of  December  of  each  year,  and  the  term  of 
the  officers  so  elected  shall  commence  on  the 
first  Monday  of  tbe  succeeding  January.  Sec- 
tion 2992  requires  the  board  of  aldermen  to 
elect  a  tax  collector  at  tbe  first  meeting  after 
the  annual  election.  A  new  board  of  alaermen 
was  elected  in  December,  hot  the  1st  day  of 
January  came  on  Tuesday,  and  tbe  old  board 
met  and  elected  a  tax  collector.  On  the  first 
Monday  of  January,  which  was  on  the  7th 
day  of  the  month,  the  new  hoard  qualified  and 
elected  a  collector.  ZTeM,  tliat  the  election  by 
tbe  new  board  was  valid,  since  the  statute  con- 
templated ttiat  the  election  should  be  by  the 
new  board,  though  it  was  not  in  existence  on 
the  first  regular  meeting  in  Jannazy. 

Appeal  from  circuit  court,  Harrison  coimty; 
T.  A.  Wood,  Judge. 

Quo  warranto  by  the  state,  on  relation  of 
H.  J.  Lowrey,  against  John  Ott,  to  try  title 
to  an  office.  From  a  Judgment  ousting  de- 
fendant, he  appeals.  Affirmed. 

On  the  11th  day  of  December,  1900,  a  reg- 
ular election  for  city  officers  was  held  In 
the  city  of  Blloxl,  at  which  a  mayor  and  a 
board  of  aldermen  were  elected,  whose  term 
of  office,  under  the  law,  began  on  the  first 
Monday  of  January,  1901;  this  bedng  the 
7Ut  day  of  that  month.  After  this  election, 
on  tbe  fliat  Tuesday— the  first  day^C  Jan- 
nary,  1901,  ttie  mayor  and  board  of  alder- 
men then  holding  met  and  undertofA  to 
elect  the  officers  who  are  by  law  required 
to  be  elected  by  the  mayor  aod  board  of 
aldermen.  At  that  meeting  B,  J.  Lowrey 
vras  elected  city  tax  collector.  On  the  7th 
day  of  January,  1901,  the  mayor  and  board 
of  aldermen  that  had  beoi  elected  In  De* 
cember  before  met  and  proceeded  to  elect 
the  same  officers.  At  that  election  five  aklnr- 
men  voted  for  I<owrey,  and  four  voted  for 
John  Ott  for  city  tax  collector.  Tbe  mayor 
then  voted  for  Ott  in  that  way  giving  each 
candidate  five  rotes.   He  tlien^oced  anln 
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for  Ott.  u  If  there  had  been  a  tte  vote,  and 
declared  him  elected,  and  luned  a  commis- 
Bion  to  him.  He  thereupon  qnallfled  and 
entered  upon  the  dntiea  of  the  office.  There- 
upon J^wrey  filed  an  Information  In  the  na- 
ture of  a  qno  warranto,  aetting  up  the  fore- 
gotns  facts,  and  praying  for  Judgment  of 
ouster  against  Ott  Ott  demurred  to  this  pe- 
tition. The  demurrer  was  oTerraled,  and  a 
Judgment  of  ouster  was  rend»ed  against 
lilm,  from  which  be  appealed. 

Bowers,  Cbaffe  &  McDonald  and  McWlllle 
A  Thompson,  for  appellant.  W.  A.  White 
and  A.  T.  Harper,  for  appellee. 

WUITFIEU),  a  J.  In  the  case  of  Bous- 
quet  T.  State  (decided  last  Monday)  29  South. 
889,  we  that  the  mayor  of  a  munici- 
pality which  had  accepted  the  proTtslona  as 
to  munlt^Ipalltlea  provided  by  the  Code  of 
1892,  In  the  chapter  on  that  aubject,  could 
not  Tote,  in  an  electkm  for  the  ofilcera  pro- 
vided for  In  section  8001  and  section  2992, 
except  when  there  was  a  tie  between  the 
aldermea;  that  the  mayor  was  not  a  mem- 
ber of  the  board  of  aldermen,  and  could  not 
Tote.  as  an  alderman,  to  make  a  tie,  and 
then,  as  mayor,  to  break  It,  thus  voting 
twice.  In  this  case^  adh^lng  to  that  ruling, 
-we  are  required  to  decide  the  further  ques- 
tion whether  the  old  board  or  the  new  board 
should  dect  the  tax  collector,  since  section 
2902  provides  Qiat  the  tax  collector  shall  hold 
his  office  fOT  two  years,  and  until  hla  suc- 
cessor Is  qualified,  and  the  successful  liti- 
gant in  this  case  would  not,  without  such 
decision,  know  from  what  date  his  term  of 
office  began.  We  ue  satisfied,  after  a  care- 
ful and  critical  examination  ot  the  chapter 
on  "MuDldpaUtles"  In  the  Code  of  1892,  that 
the  old  board  had  no  power  to  elect  Such 
power  can  only  be  derived  from  the  most 
technical  adherence  to  the  very  letter  of  sec- 
tions 2969  and  2903,  looked  at  Isolatedly. 
-wholly  disconnected  from  all  ttf  the  other 
sections  of  that  chapter  relating  to  the  ma^ 
ter.  Such  constmctlon  Is  manifestly  op- 
posed to  tiie  whole  «plrlt  and  scope  of  said 
cbiuiter.  It  would  penult  a  board,  which 
had  been  defeated  at  an  election  on  the  vary 
iBSoe  of  who  the  tax  collector  shonld  be,  to 
tiect  when  the  first  Tuesday  of  January 
came  before  the  first  Monday,  titiat  person 
tax  collector  who  had  been  repudiated  at  the 
polls,  where,  as  might  occur,  his  selection 
was  made  a  matter  of  preference  and  In- 
struction by  the  voters.  The  plain  purpose 
of  the  Code  provistons  was  that  the  new 
board— the  Incoming  administration— should 
choose  the  derk,  the  tax  collector,  and  the 
police  Justice,  unembarrassed  by  any  imposi- 
tion on  the  part  of  the  retiring  board.  The 
new  administration  Is  the  one  with  which 
the  new  subordinate  officers  are  to  work, 
and  is  responsible  to  the  people  for  making 
a  wise  selection.  An  in«pecUon  of  the  cal- 
endar shows  that  beginning  wltii  18^  and 
concluding  with  1029,  A  D.,  a  period  of  38 


years,  there  are  only  5  instances  In  which 
tho  year  socceedlng  a  municipal  election  be- 
gins on  Tuesday.  There  will  occur  In  said 
period  19  city  elections,  and  In  only  6  of 
these  does  the  year  following  begin  with 
Tuesday.  The  legislature  had  In  mind  the 
general,  not  the  exceptiMial,— what  would 
usually  happen,  to  wit  that  Tuesday  would 
come  after  Monday,  not  what  would  be  ex- 
traordinary, and  happen  only  6  times  in  19 
elections,  or  88  years.  Some  point  was  at- 
tempted to  be  made  as  to  the  disarrange- 
mcoit  of  the  terms  of  office— their  unequal 
length— on  the  construction  we  favor.  But 
the  same  thing  would  apply  as  an  objection 
In  the  matter  of  the  term  of  governor:  and. 
besides,  if  fixed  and  permanent  procedare  la 
the  object  to  be  secured,  how  Is  that  In  any 
wise  accomplished  by  upsetting  Q  times  In 
19  the  regular  course  of  procedure?  It  has 
long  ago  been  declared  as  setUed  law,  nnl- 
versaliy  approved  and  followed,  that  "a 
thing  which  is  within  the  Intention  of  the 
makers  of  a  statute  Is  as  much  within  the 
statute  OS  if  It  wwe  within  the  letter,  and 
a  thing  which  is  within  the  letter  of  the 
statute  Is  not  wttbln  the  statute  unless  it 
be  within  the  intentlcHi  of  the  makera"  Peo- 
ple V.  Utica  Ina  Co.,  10  Johns.  8S8-880l 
This  court  has  furnished  some  most  strik- 
ing illostrations  of  construing  a  statute  a& 
cording  to  Its  spirit  when  that  is  dear, 
against  the  mere  letter.  See^  notably.  Ball- 
road  Co.  V.  Trotter,  60  Mlaa  4^;  Ex  parte 
acre.  67  Miss.  251;  and  Bates  t.  Stokes,  40 
Miss.  06.  Blustrattons  from  other  courts 
might  be  Indefinitely  added.  We  laid  down 
the  tme  rule  of  constmctlDn  In  Adams  v. 
Railroad  Co..  75  Miss.,  at  page  2S5.  22  South. 
820,  which  we  reannounce,  to  wit:  "A  stat- 
ute must  receive  such  constmcUon  as  wlU, 
If  possible,  make  all  Ite  parte  harmonlae 
with  each  oth«.  and  render  thani  consist- 
ent with  Ite  scope  and  object  The  entire 
statute  must  be  so  read  that  the  whole  may 
hare  a  homonlous  and  consistent  operm- 
tlon.  In  the  construction  of  a  statute,  the 
object  Is  to  get  at  ite  splrl.t  and  meaning, — 
Its  design  and  8C<^;  and  that  construction 
will  be  Justlltod  which  evidently  embraces 
the  meaning  and  carries  out  the  object  at 
the  law,  althotqih  It  Is  against  the  letter  and 
tiie  grammatical  constmctlon  of  the  act  In 
determining  the  proper  construction  of  a 
statute,  the  entire  legislation  on  the  subject- 
matter.—ite  policy,  reason,  as  well  as  the 
text— mast  be  looked  to."  Again,  contempo- 
raneous construction  by  those  whose  duty  It 
is  to  act  under  and  administer  a  stetute  is 
oftentimes  materially  hel^L  This  stete  ot 
affaln  existed  in  1805.  and  yet  no  one  ever 
pretended  that  the  old  board  could  elect; 
and,  BO  far  as  the  records  of  thiSx  court  dis- 
close, the  present  is  the  only  Instance  where 
such  contention  as  appellanto  make  has  bem 
advanced.  It  is  also  a  fundamental  rule  ot 
construction  that  conrte  will  not  give  any 
statute  such  construction  as  would^-charge 
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npon  tbe  legiatatare  folly  or  absurdity.  We 
can  conc^re  nothing  more  foreign  to  the 
whole  spirit  and  scope  of  this  municipal  leg- 
islation, which  more  dlrectlf  aflroats  com- 
mon sense,  or  which  more  Inevitably  Im- 
putes folly  to  the  l^slature,  than  the  con- 
struction which  would  anthorize  a  defeated 
board  to  fasten  upon  an  Incoming  adminis- 
tration, and  the  taxpayers  of  a  city,  officers 
not  chosen  by  that  new  board,  and  who 
might  be  actually  bostUe  to  It,  and  unacc^t- 
able  to  the  people  who  elected  the  new 
board.  We  know,  of  course,  nothing  about 
tbe  officers  here  contending,  and  are  speak- 
ing by  way  of  argument,  merely,  to  show 
how  untenable  is  appellant's  contention.  In 
conBtroiag  a  statute,  bow  It  may  operate, 
and  not  simply  how  in  a  single  instance  it 
does  operate,  is  to  be  considered.  The  or- 
dinary operation,  not  the  isolated  Instance, 
Is  material.  All  the  sections  relating  to  the 
organization  of  tbe  new  mayor  and  board 
of  aldermm,  and  the  election  of  their  sub- 
ordinate officers,  should  be  looked  at  as  one 
whole,  and  collocated  so  as  to  make  the  pur- 
pose of  the  legislature  etrectWe.  If  sections 
2989,  2992,  8001,  and  8030  be  properly  col- 
lorated,  and  looked  at  as  one  entire  scheme, 
it  Is  perfectly  clear  that  the  new  board  alone 
has  tbe  power.  Section  2969  simply  pro- 
Tides  that  the  regular  meetings  of  the  board 
shall  be  on  the  first  Tuesday  of  each  month, 
not  that  these  officers  shall  be  then  elected. 
These  sections  should  be  collocated  in  the  fol- 
lowing order:  Sections  8080,  29^  8001.  Sec- 
tion 8030  provides  for  the  election  and  oi^an- 
Issatlon  of  tbe  new  board.  Section  2992,  which 
should  be  read  Immediately  after  it,  then 
provides  that  "at  the  first  regular  meeting 
of  tbe  mayor  and  board  of  aldermen  suc- 
ceeding each  regular  election  they  shall 
elect,"  etc;  manifestly  meaning  "at  the  first 
regular  meeting  of  the  new  mayor  and  board 
ot  aldermen,"— the  one  Just  elected  and  or- 
ganized as  provided  in  section  3030.  No 
other  sensible  construction  can  be  given  to 
the  two  sections  thus  collocated,  and  none 
other  would  prpbably  occur  to  any  mind 
were  they  so  collocated.  It  is  perfectly  per- 
missible so  to  trauspose  and  collocate  them. 
Secti<m  2992  manifestly  refers  to  the  board 
provided  for  by  section  HOyo,— the  new  board. 
Indeed,  such  transposition  and  collocation 
go  far  to  place  tbe  power  of  the  new  board 
to  elect  witbln  the  letter  as  well  as  tbe  spirit 
of  the  law,  since  section  2889  is  merely  a 
general  direction  as  to  when  regular  month- 
ly meetings  shall  be  held  for  any  and  all 
purposes  every  month,  not  having  any  spe- 
cial reference  to  tbe  election  provided  for  in 
section  2992.  Counsel  for  appellee  have 
yoked  the  wrong  sections  together  (sections 
2889  and  2902),  and,  like  Nelson  at  Copen- 
hsgen,  shut  tbelr  eyes  on  section  8080,  and 
so  have  not  seen  the  plain  meaning  of  tbe 
law,  to  be  seen  at  a  glance  by  yoking  sec- 
tions 3030  and  2992  together,  and  reading 
them  In  this  wder. 


We  have  given  the  case  most  careful  con- 
alderatlon,  as  Its  importanoe  denoanded 
iriiould  be  done,  and  are  dearly  of  the  opin- 
ion that  the  new  board  alone  has  tbe  pow& 
to  elect  the  office  named  In  section  2992 
Relator  was  elated  by  tbe  new  board,  and 
his  term  of  office  dates  from  that  election. 
The  views  of  tbe  learned  circuit  Judge  are 
In  conformity  with  these  vIaws.  and  tbe 
Judgment  Is  affirmed. 


McMASTEB  t.  STATE. 

(Supreme  Court  of  Mlssisuppi.   Feb.  25.  1901.) 

HOUICIDB— HANSLAUOHTBR^MCTDAI^  COU- 
BAT-INSTRDCTIONS. 

1.  Code  1892.  f  1159,  making  a  person  suiltr 
of  manslaoffhter,  instead  ot  morder,  who  shall 
UDnecessarily  kill  another  while  resisting  an  at- 
tempt by  such  person  to  do  an  unlawful-  act 
does  not  apply  to  cases  of  mutual  combat. 

2.  On  a  trial  for  murder,  the  court  cbarsed 
that  if  deceased  put  bis  hand  behind  him,  and 
made  a  demonstration  as  If  to  draw  a  pistol, 
yet  if  at  that  time  accused's  conduct  or  actions 
were  such  as  to  have  induced  a  reasonably  pru- 
dent man,  in  deceased's  titoation,  to  bblieve 
that  he  was  then  and  there  in  danger  of  bis 
life  or  great  bodily  harm  at  the  hands  of  ac- 
cused, then  deceased  had  a  right  to  draw  hie 
pistol,  and  his  motion  to  do  so  would  not  justify 
accused  in  killing  bim.  Held,  that  the  charge 
was  faulty,  as  it  put  a  ground  ot  acquittal  of 
deceased,  if  he  were  on  trial*  as  the  groni^  of 
conviction  of  accused. 

Appeal  from  circuit  court.  Tasoo  connty: 
Robert  Powell,  Judge. 

J.  0.  McHaster  was  convicted  of  mnrder. 
and  appeals.  Reversed. 

Appellant  and  deceased  lived  near  each 
other.  Deceased  was  running  a  store,  and  had 
rented  some  farm  lands  from  appellant,  and 
bad  a  deed  of  trust  on  appellant's  cotton  crop. 
The  day  before  tbe  homicide  appellant  and 
deceased  bad  had  difficulty,  and  each  had 
made  some  threats  against  tbe  otber,  which 
had  been  commimicatcd  to  each.  On  tbe 
morning  of  tbe  killing,  deceased  had  sent 
a  wagon  and  a  negro  to  haul  up  some  cotton, 
and  appellant  would  not  let  tbe  negro  haul 
the  cotton.  The  negro  then  went  back  to 
Ward's  bouse,  when  Ward  got  toto  the  wagon, 
and  started  with  the  negro  and  another  ne- 
gro to  get  the  cotton,  and  had  to  pass  ap- 
pellant's house,  and  as  they  reached  the 
bouse  appellant  shot  deceased  with  a  Win- 
chester rifle,  and  killed  him.  The  teetlmcmy 
of  the  state  was  to  the  effect  that,  as  Ward 
and  tbe  negroes  got  In  front  of  appellant's 
house,  appellant  balled  blm  or  waved  bis  baud 
at  blm,  and  commenced  shooting,  and  that 
deceased  did  not  attempt  to  draw  a  weap- 
on until  after  tbe  first  shot  was  fired  by 
appellant,  which  struck  him  In  tbe  breast 
The  testimony  for  tbe  defendant  was  in 
sharp  conflict  with  this  on  this  point,  and 
showed  that  a  short  time  before  tbe  diffi- 
culty deceased  had  made  some  threats 
against  defendant,  which  were  cfMnmunlcat- 
ed  to  him,  and  bad  borrowed  a  ahoteun  a 
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few  mlnutH  btfwe  the  dUDcoltr*  *nd  was 
loading  ft  with  Incksliot,  wbea  tbe  owner 
of  tbe  gun  objected,  and  that. deceased  tiien 
picked  VP  a  pistol,  and  said  It  would  do,  and 
be  would  km  <M  Mack  and  lUs  whole  set 
or  haul  Uiat  cotteo,  and  iiroeeeded  In  hto 
wagtm  towards  the  apptflanf s  house;  that 
J  net  as  he  got  opposite  the  house  defendant 
balled  him,  and  olijected  to  Urn  morlng  of 
any  cotton  t)t[  the  idace  until  a  settlement 
waa  had,  and,  as  he  made  this  objection,  de- 
ceased  commenced  to  puU  out  bis  plst<ri, 
when  defendant  picked  iq»  his  gun,  and  be- 
can  to  sb«^  The  fifth  instruction  glren  for 
tbe  state  was  as  follows:  "No.  5.  The  court 
instructs  tbe  Jury  that  though  tliey  mi^  be- 
Uere  Ward  to  have  been  (even  up  to  Ibe  time 
of  the  killing)  a  .men  trespasaar.  jtt  this 
fact  wOTild  not  dqwlve  Ward  of  evety  right 
of  Bdf-<lefens8  which  UteMaster  might  have 
and  datm;  and  eren  though  the  jury  may 
believe  at  the  time  Ward  was  slain  be  was 
near  McHaster's  ivemlses.  with  a  view  and 
determination  to  take  and  liaul  away  certain 
cotton  which  UcMaster  bad  forbade  him  to 
move,  yet  If  Ward  was  doing  nothing  which 
would  evince  to  a  reasonably  prudent  man, 
situated  and  circumstanced  as  McMaster  was 
when  be  flred  upon  Ward,  that  It  was  neces- 
sary to  then  and  tbet«  slay  Ward  Id  order 
to  protect  his  own  life,  and  that  McBlaster 
flred  tbe  fatal  shot  when  he  waa  In  neither 
real  nor  apparent  danger.  McMaster  is  guilty 
of  murder,  and  the  Jury  should  bo  And." 
It  was  ccmtended  for  appellant  that  this  In- 
struction Is  erroneous,  and  that  upon  the 
facts  stated  In  It  defendant  was  not  guilty 
of  murder,  but  .was,  under  section  115&  of 
the  Code  of  189Z,  guilty  of  monslaughtei. 
The  eleventh  Instruction  glYen  for  tbe  state 
Is  as  follows:  11.  The  court  Instructs 

the  jury  tbat  even  U  tbey  believe  that  Ward 
put  his  hand  behind  him.  or  made  a  demon- 
stration as  if  to  draw  a  pistol,  yet  If  they 
believe  tbat  at  tbe  time  Ward  pat  his  hand 
beblnd  him  that  Uien  and  th«»  >IcMaster*8 
conduct  or  actions  were  such  as  to  have 
induced  a  reasonable  man,  in  Ward's  sit- 
uation, to  believe  that  be  was  then  and  there 
In  danger  of  bis  life  or  great  bodily  harm 
at  the  hands  of  HcMaster,  then  Ward  had 
a  Tight  to  draw  his  pistol,  and  bis  motion  to 
do  so  would  not  justify  McMaster  in  killing 
hUn." 

Bamett  &  Perrln.  for  appellant  Monroe 
McClnrg,  Atty.  Gen.,  for  the  State. 

CALHOON,  J.  We  stated  orally,  on  tbe 
af&rmance  of  this  case  an  a  former  day  of 
this  term,  tbat  we  thought  the  criticisms 
of  tbe  state's  InstnictioDS  were  correct  and 
sound,  but  we  affirmed  these  because  we 
thought  the  errors  In  some  of  them  cured 
by  others,  and,  though  the  error  In  the  elev- 
enth was  not  so  cured,  that  It  could  not  have 
affected  tbe  verdict,  and  we  did  not  give 
oar  opinion  In  writing,  so  as  that  the  person 
jointly  charged  might  not  be  by  any  chanos 


handicapped  on  his  trial  yet  to  ocrar.  It 
may  be  that  our  judgment  was  to  some  ex- 
tent Influenced  by  the  repulsive  features  and 
monstrous  nature  of  the  hMniclde.  On  sug- 
gestion of  error,  we  have  carefully  and 
painstakingly  reconsidered  and  conclude  to 
sustain  the  suggestion,  and  reverse  and  re- 
mand the  cause  for  another  trlaL 

On  tbe  facts,  we  sustain  tiie  fifth  instruc- 
tion for  tbe  state,  except  that  Its  last  clause 
Should  contain  tiie  propoidtion  of  belief  be- 
yond reasonable  doubt.  Code  1S82,  |  lUSO, 
has  never  yet  been,  and  new  irlll  be,  ap- 
plied to  a  case  like  this,  to  reduce  a  homicide 
from  murder  to  manslaugbter.  Lambeth's 
Case,  28  Miss.  322;  Long's  Case,  62  Mlaa. 
23.  Lambeth's  Case  was  decided  when  a 
statute  (Hutch.  Code.  p.  968.  d.  2}  was  in 
force  in  the  siune  language  wlt2i  aection 
11S8,  Code  1882.  We  therefore  would  not 
reverse  because  of  the  giving  of  tbe  fifth 
charge  for  the  state,  the  absence  of  the  rea- 
sonable doubt  clause  being  cored  by  otlier 
(Aarges. 

But.  on  mature  reflection,  we  do  reverse 
for  tbe  error  In  giving  tbe  eleventh  charge 
for  the  state.  We  do  tiiis  doubtingly,  and 
because  vre  do  doubt  whether  It  may  not 
have  aifected  the  vndict,  though  we  think 
this  ImprobaUe,  There  is  in  tbe  case  the 
testimony  of  a  oo-defendant  and  anotbw  that 
the  flrst  demonstration  towards  the  use  of 
a  deadly  weapon  was  by  tbe  accused.  Tbe 
error  In  the  charge,  as  said  In  our  oral  opin- 
itm,  is  manifest  Tbe  objection  that  It  does 
not  require  belief  frtmn  the  evidence  beyond 
a  reasonable  doubt  would  not  bar  alflrmanise, 
because  cured  by  other  instructl<nia.  But 
tbe  charge  is  in  direct  conflict  with  charge 
11.  given  for  defendant  It  Is  confusing  to 
tbe  Jury,  leaves  It  questionable  as  to  wheth- 
OT  the  deceased  or  tbe  slayer  Is  being  tried, 
and  puts  a  ground  of  acquittal  of  the  de- 
ceased, if  he  were  on  trial,  as  a  ground  of 
conviction  of  the  accnsed.  What  Ward 
might  or  might  not  have  thought  or  have 
been  justified  In  thinking,  as  to  his  own  ap- 
parent danger,  seems  to  be  made  tbe  test 
of  the  guilt  or  Innocence  of  McMaster,  while 
his  guilt  or  Innocence  Is,  In  fact  and  In  law, 
wholly  Independent  of  what  Ward  thought 
or  was  justified  In  thloklng  or  doing.  This 
Instruction  may  have  been  the  cause  of  the 
verdict  We  think  not  but  fear,  If  we  so 
hold,  that  we  might  be  Invading  the  province 
of  the  jury.  Onr  former  judgment  is  set 
aside,  and  the  cause  Is  rerarsed  and  re- 
manded. 


SUPREME  LODGE  KNIQWFB  OF  HONOB 

V.  FLETCHER. 
(Supreme  Court  of  Bflsslsslppi.   Jan.  28,  1901.) 

INBURANCB—MUTUAL  BHNEPIT  fiOCIBTT— BY- 
LAW—SUIC I D  E—BVI  DENCE^-TRI  AL. 

1.  Where  the  bj^-laws  of  a  mataal  benefit  so- 
ciety, as  a  condition  precedent  to  recovery  on  a 
life  iusnrancs  policy  issoed  by  it  requir^  Um  i 

Digitized  byCaOOQlC 


524 


29  SOTTTHBBK  BBPOBTBB. 


certificate  of  the  coroner  and  the  particulars 
and  result  of  any  investigation  held  m  the  case, 
in  case  of  sudden  death,  the  trial  court  erred 
In  ezcludiuK  from  the  evidence,  on  plaintiff's 
objection,  that  part  of  the  proofs  of  death  con- 
sisting of  the  utding  of  the  coroner's  in^neat; 
the  defense  being  that  tile  Inaored  had  commit- 
ted suicide. 

2.  By  a  policy  of  a  mntual  benefit  sodety,  the 
life  of  deceased  was  insured  except  from  sni- 
dde.  His  body  was  found  shot,  with  a  bor- 
rowed pistol  in  his  hand.  He  was  subject  to 
fits  of  despondency,  and  had  requested  that  if 
anythiuR  tiappened  to  him  hia  body  be  sent 
home.  The  coroner's  iary  found  that  he  com- 
mitted soidde.  H«lJ,  that  the  trial  conrt 
should  have  directed  a  rerdict  for  the  dttTend- 
ant 

8.  Where  the  bjir-Iawa  of  a  mutual  benefit  so- 
ciety excluded  suicide  from  the  causes  of  death 
agamst  which  it  insured  its  members,  in  an 
action  to  recover  on  a  policy  Issued  by  it  an 
answer  setting  forth  aocn  by-law,  and  alleging 
that  the  deceased  committed  aaidde,  state*  a 
defense,  and  a  demnrrer  thereto  •honld  be  ot«^ 
mled. 

Appeal  from  circuit  court.  Attala  coimtT* 
W.  F.  Stevens,  Judge. 

Action  by  J.  M.  Fletcher,  as  guardian 
tbe  children  of  D.  B.  Noah,  deceased,  against 
the  Supreme  Lodge  Knights  ot  HtHwr. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  aih 
peala.  Berersed. 

D.  B.  Noah  waa  tbe  holder  of  a  bmeflt  eet- 
tlflcate  in  tbe  Supreme  litdge,  Knights  of 
Honor,  payable  at  bis  deatb  to  bis  two  Infttnt 
daughters,  as  boieflclaries.  provided  he  did 
not  commit-  suldde.  He  died  at  Fayette, 
away  from  bis  bome.  which  was  at  Eosd- 
nsko,  on  tbe  1st  of  December,  1889.  This  is 
a  suit  tgr  appellee,  as  guardian  of  tiie  two 
cbildreu,  to  recoTer  92.000.  Tbe  def«ise 
was  that  Koab  commlted  suldde,  not  being 
wltbln  any  of  tbe  exceptions,  and  therefore 
tbe  company  was  liable  to  pay  only  Ibe  ag- 
gregate of  amount  of  the  sums  which  be  paid 
Into  tbe  benefit  fund,  undw  its  by-laws, 
wbicb  sum  was  tendered,  with  costs.  The 
tblrd  plea  alleges  that,  under  tbe  certificate 
sued  on,  the  beneficiaries  are  eitltled  to  tbe 
benefit  tberennder  on  condition  that  D.  B. 
Noab  shall  comply  with  the  laws,  rules,  and 
regulatfons  goremlng  the  turder,  or  that  may 
hweafter  be  enacted  for  Its  goTomment 
This  Is  copied  from  tbe  certificate  Itself.  It 
then  sets  up  appellant's  charter,  showing  Ita 
authority  to  pass  laws  to  control  the  widows' 
and  orphans'  benefit  fond,  and  that  It  did,  in 
June,  1806,  adopt  an  antlsulclde  law,  and 
tiut  said  law  was  In  force  and  ^ect  when 
Noah  died.  It  fnrtber  alleges  that  It  was  a 
law  of  tbe  wder  on  December  1,  1809,  and 
long  prior  thereto,  that,  on  the  death  of  a 
member,  the  beneficiary  shall  immediately 
notify  the  reporter  of  tbe  subordinate  lodge 
of  which  tbe  deceased  was  a  member,  and 
shall  furnish  satisfactory  evidence  to  the 
supreme  reporter  of  the  death  of  the  member 
through  tbe  reporter  of  the  subordinate 
lodge,  upon  forms  furnished  by  the  supreme 
lodge,  and  the  giving  of  this  notice,  and  tbe 
tarnishing  of  this  evidence,  shall  constitute 


a  cimdttion  preced«it  to  tbe  paymmt  of  tbe 
benefit  It  tten  sets  forib  tbe  duty  of  the 
reporter  of  the  subordinate  lodge  mm  to  for- 
warding notice  of  death  to  the  supreme  re- 
porter, ftnd  then  aUegea  that  tbe  defendant 
received  from  and  throoi^  ita  supreme  re- 
porter the  notice  of  tiie  death,  and  inoof  or 
evidence  ot  death,  of  D.  B.  Noab.  filed  wftfa 
tbe  plea  as  part  of  same.  It  tb«  allegea 
that  all  notices  and  evidence  ot  death  are  by 
Its  laws  required  to  be  fwwaided  to  Ite  sn- 
preme  reporter,  who.  within  00  days  after  tbe 
recdpt  by  blm  of  satisfactory  proofs  ot  death 
ot  a  menriwr  in  good  standing  and  entitled 
thoennder  to  tbe  deatb  benefit,  Is  required 
to  draw  and  attest  a  warrant  or  wder  on  tbe 
supreme  treaiuror  of  defendant  for  the 
amount  due  on  said  death.  Tbe  charter  and 
all  laws  referred  to  are  made  exhlblte  to  tbe 
plea.  It  then  alleges  that,  under  said  charter 
ot  said  contract  in  the  oertlflcnto  soed  on.  laws 
aforesaid,  and  evidence  ot  tbe  canse  ot  deatb 
show  that  Koab  committed  suldde  only. 
Plalntur  demurred  to  tbla  idea,  and  tibe  de- 
murrer was  sustained.  The  only  issue  in  the 
case,  as  tried  before  flie  Jury,  was  as  to 
whether  Mr.  Noah  committed  suicide  or  not 
Tbe  evidence  for  defendant  on  tills  issue 
was,  in  BDbstance,  as  follows:  On  tiie  night 
of  November  80,  1SB0,  D.  B.  Noab  oecnpled 
a  room,  in  the  hotel  at  Fayette,  wltii  one 
Feiiklns.  On  the  morning  of  December  ist, 
about  7  o'clock  In  the  morning,  PetUns  got 
up  and  started  to  his  place  of  business. 
Noah  was  awake,  and  they  had  some  con- 
versatlon.  In  about  two  hours  afterwards 
Noab  was  found  dead,  lying  across  the  bed  in 
his  nightclothes,  with  a  gnndiot  wound  en- 
tering Just  above  and  In  the  rear  of  tbe  right 
ear,  pacing  out  Just  above  and  in  rear  of 
left  ear,  a  pistol  gripped  in  his  right  band, 
powder  Indications  on  1^  forefinger  and  left 
thumb,  and  also  on  the  side  of  the  head 
where  the  wound  was,  and  one  chamber  of 
the  pistol  freshly  discharged.   He  was  lying 
In  a  pool  of  blood,  and  brains  wore  issuing 
from  the  wounds.   He  had  a  ^Id  watch  and 
$1.40  in  money  In  bis  pockets.   He  had  re- 
quested an  acquaintance  In  Fayette  to  have 
bis  remains  shipped  to  Kosciusko  if  anything 
should  happen  to  him,— If  be  should  be  idlled. 
—and  afterwards  wrote  him  a  note  remindlug 
him  of  his  promise  to  comply  with  this  re- 
quest  A  few  days  before  his  death  he  went 
hunting  with  a  friend,  and  talked  about  his 
life  Insurance,  and  told  him  that  if  he  (Noah) 
should  be  killed,  or  fall  down  and  kill  him- 
self, to  roll  him  In  the  buggy,  and  haul  him 
to  town,  and  turn  his  body  over  to  Tom  (the 
man  he  bad  requested  to  send  his  Remains  to 
Kosciusko).    While  hunting  he  was  found 
with  his  gun  muzzle  resting  on  hia  breast  in 
a  dangerous  position,  and  was  seen  that  day 
sitting  on  a  log  near  some  boshes  with  his 
handkerchief  to  hts  eyes,  crying.   The  pistol 
in  Xoah's  hand  was  a  38  Smith  &  Wesson, 
and  a  ball  In  tbe  wall  of  the  room  was  a  S8- 
callber  ball.  The  evidence  for. plaintiff  was 
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that  a  bullet  waa  tound  In  tbe  wall  of  the 
room  about  44  Inches  from  tbe  floor,  and  that 
Noah'B  bead  ynB  only  about  22  inches  aboV^a 
the  floor,  and  that  the  bullet  ranged  down- 
ward. There  was  also  some  evidence  of 
some  parties  who  looked  at  tbe  corpse  at 
Kosciusko  to  the  effect  that  they  saw  no 
hole  or  wound  In  the  head  of  tbe  deceased, 
bat  saw  a  bruise  Just  under  one  of  bis  eyes. 
Tbere  were  verdict  and  Judgment  for  the 
plaintiff  for  the  full  amount  of  the  certificate, 
<2,000.  Defendant's  motion  for  a  new  trial 
waa  overruled,  and  It  appealed. 

C.  H.  Campbell.  W.  A.  Eaden.  J.  A.  P. 
Campbell,  and  McWIllle  &  Thompson,  for  ap- 
pellant. S.  I*  Dodd,  Frank  Johnston,  and 
Ulll  ft  Slsson.  for  app^e. 

CAI-HOON,  J.  In  this  action  on  a  life  In- 
surance policy,  the  sole  question  before  the 
Jory  was  whether  the  death  was  by  suicide. 
By  the  laws  of  tbe  order  sued,  the  benefi- 
ciary Ifl  required,  as  a  condition  precedent  to 
recovery,  to  fnhilsh  it  with  satisfactory  evi- 
dence of  the  death,  and,  "in  case  of  sadden 
death,  the  certificate  of  t^e  coroner,  under 
leal.  wlU  Invariably  be  reaolred.  and.  In  all 
cases  of  death  fnnn  unknown  causes,  tbe  par- 
tlcnlars  and  result  of  any  investlgatioa  held 
in  the  case  must  be  furnished."  Hie  order 
offered  the  proofs  of  death,  a  part  ol  which 
was  the  finding  of  the  coroner's  Inquest,  but 
the  court  excluded  that  part  of  these  proofs. 
It  waa  error  to  let  In  part  without  the  whole. 
In  fbct,  the  finding  of  the  coroneir'B  Inquest 
]ury  was  admissible  as  Independent  evidence, 
■»ni  was  prima  fade,  though  not  conclusive, 
of  tbe  cause  of  death.  Insurance  Co.  v. 
Vocke,  129  m.  567,  22  N.  B.  467;  Fein  v.  A»- 
Boclation,  60  IlL  A]»>.  274;  Walther  v.  Insur- 
ance Co.,  66  CaL  417,  4  Fac  413;  Insurance 
Co.  V.  HIggUibotham,  96  U.  S.  380-390,  24  L. 
Ed.  499. 

We  regret  to  do  so,  but  must  differ  from 
the  view  of  the  very  accomplished  circuit 
judge  of  the  evidence,  indicated  by  his  re- 
fusal to  grant  the  peremptory  Instruction 
asked  by  the  defendant  We  think  the  evi- 
dence of  intentional  self-murder,  on  the  case 
shown  this  record,  overwhehnlng.  Tbe 
twUmony  of  every  one  who  saw  tbe  body 
within  two  hours  after  tbe  tragedy;  the  sit- 
uation tt  the  body;  the  nature  of  tbe  death 
wound;  the  previous  verbal  request  that  bis 
body  be  sent  home  If  anything  happened  to 
fabn,  and  tSie  snbseqnent  note  to  the  same 
effect;  bis  curious  action  with  a  gun  while 
huntinc;  the  evidence  of  a  physician  that  he 
had  periods  of  observable  despondency;  Us 
borrowing  and  not  returning  the  plst<^  which 
undoubtedly  was  the  weapon  used  in  infllct- 
Ing  the  death  wound;  and  the  finding  oi  the 
SIX  sworn  men  of  the  coroner's  jury.— make 
the  ccmdndon  of  suicide  to  our  minda  irre- 
slstlfale.  The  condition  of  the  body»  the 
wound.  Bind  the  pistol  in  tbe  hand  would  be 
enough.   Tbe  pressure  of  the  evtdmce  tar 
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the  defendant  excludes  all  but  conjectures 
of  tbe  most  imaginative  type  of  possible  ac- 
cident or  murder  from  another  hand,  and 
the  plaintiff  cannot  spUnt  up  the  loose  joints 
of  mere  ccHijecture  with  even  plausible  possi- 
bilities, and  these  the  law  does  not  require 
the  defendant  to  negative  In  proot.  Tbe 
third  plea  of  defendant  was  not  demurrable. 
It  properly  set  up  the  laws  of  tbe  order,  and, 
under  them,  tbe  forfeltare  ot  the  benefit  by 
suicide.  We  need  not  consume  time  on  tbe 
Instructions.  If  this  case  is  tried  again,  the 
estate  and  learned  Judge  below  will  readily 
see  and  correct  tbe  errors  In  them  from  tbe 
tenor  of  this  opinion.  Reversed  and  re- 
manded. 
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(Supreme  Court  of  MiaslBsippi.  Feb.  25, 1901.) 

HOHICIDB— HCRDBR—SUSPENDING  TBUXi- 
SVIDBNCE— HOTIVB. 

1.  Fending  a  murder  trial,  the  jury  was  ex- 
cused for  a  few  moments,  and  the  court  took 
up  another  matter,  which  lasted  for  about  half 
an  hour,  tbe  jury  returning  within  a  few  min- 
utes, and  remaiaing  in  the  court  room  during 
the  consideration  of  the  other  matter,  when 
the  trial  was  resomed.  Beld,  that  the  court 
did  not  lose  control  of  the  proceedings. 

2.  Proof  of  illicit  relations  between  accused 
and  the  wife  of  deceased  was  competent  as 
tending  to  show  a  motive  for  the  killing. 

3.  Deceased  was  found  dead  from  a  pistol 
wound  in  his  head,  about  du^,  near  his  own 
house,  with  his  pistol  lying  near,  empty,  and 
shown  to  have  been  recently  shot.  Accused,  or 
some  one  taken  for  him,  was  seen  hovering  in 
the  vicinity  just  before  the  killing.  He  appear- 
ed to  be  an  intimate  friend  of  deceaseo,  was 
often  at  hia  house,  and  was  shown  to  have  been 
late  at  night  at  his  house,  and  in  his  absence. 
In  company  with  his  wife,  alone,  under  sua- 
piciouB  circumstances.  Deceased's  wife,  at  the 
request  of  accused,  reported  that  deceased  had 
killed  himself.  At  the  inquest,  the  same  nlirht, 
accused  denied  all  knowledge  of  the  killlDg.  but 
his  pistol  was  fonud  to  nave  l>een  recently 
shot,  and  on  the  next  Aaj,  on  the  way  to  pris- 
on, he  acknowiedKed  having  killed  deceased, 
but  claimed  It  happened  by  acddent  Beld  suf- 
ficient to  justify  a  verdict  of  hitenti<»al  klUlng. 

Appeal  from  circuit  court,  Panola  county; 
Z.  M.  Stephens,  Judge. 

Ed  Onidas  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

L.  F.  Rainwater,  for  appellant  Mwroe 
Mcaurg,  Atty.  Uen.,  for  the  State. 

TBRRAI4  J.  The  appellant  was  convicted 
In  tbe  circuit  court  of  Panola  conn^  of  the 
mcrder  of  Frank  Wilson,  antf  sentenced  to 
the  penitentiary  for  life.  Upon  the  trial, 
when  the  first  witness  on  tiie  part  of  tbe 
state  bad  been  examined,  the  Jury  asked  per- 
mission to  retire  from  the  court  room,  which 
was  granted,  and  while  tiie  jury  was  absmt, 
whldi  iraa  only  for  a  few  minutes,  tiie  court 
took  up  an  apiflicatlon  Cor  the  statntory  re- 
ward for  the  arrest  of  we  who  had  killed 
another,  and  was  fleeing  before  arrest,  but 
In  a  case  of  homicide  different  from  the  one 
»  trial.  The  consldenUon  of  thla..^nrard 
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matter  occupied  some  30  minateB  of  the  time 
of  tbe  court,  and  tbe  Jury,  having  returned 
Into  tbe  court  room  within  a  tew  minutes 
after  retiring,  remained  there  during  the 
whole  of  the  further  consideration  of  the  re- 
ward matter,  when  the  trial  (rf  tbe  defendant 
was  remmed.  The  action  of  the  court  in 
bearing  tbe  application  for  the  reward 
against  tbe  county,  as  hereinbefore  stated,  Is 
made  a  ground  of  alleged  error.  During  the 
tdal,  a  witness,  Alexander  Wilson,  gave  evl' 
deuce  tending  to  show  Intimacy  between  the 
defendant  and  the  wife  of  the  deceased,  and 
that  Is  stated  as  a  second  ground  of  error. 
And  a  third  ground  of  error  Is  based  upon 
the  alleged  insufficiency  of  the  proof. 

1.  Tbe  contention  that  tbe  court  lost  the 
control  of  the  case,  by  being  occupied  for 
30  minutes  In  the  consideration  of  an  appli- 
cation for  the  statutory  reward  of  |100  in  an- 
other case  of  homicide,  after  the  trial  of  the 
case  of  the  defendant  had  been  entered  iqran 
and  before  its  conclusion.  Is  quite  technical 
in  Its  ctiaracter.  There  Is  no  harm  alleged 
to  have  come  to  the  defendant,  nor  do  we 
see  how  he  could  have  snfTered  any  harm 
thereby.  There  is  nothing  in  the  TurbeWlle 
Case,  56  Miss.  T9S,  or  in  the  Ellei-be  Case,  76 
Mlas.  522,  22  South.  950,  4,1  L.  B,  A.  569,  so 
far  as  we  apprehend  their  Import,  that  sup- 
ports the  contention  here  made.  The  Jury 
during  the  whole  trial  of  this  case  were  un- 
der the  eye  of  the  court,  or  of  some  officer  of 
it,  and  the  court  In  no  sense  lost  control  of 
the  proceeding.  It  Is  asked.  If  the  suspen- 
sion of  a  case  on  trial  for  30  minutes  does 
not  devitalize  the  proceeding,  what  effect  the 
suspension  Of  the  case  on  trial  for  a  week,  or 
the  trial  of  a  dozen  cases  during  its  submit- 
sloa,  would  have  upon  the  proceeding.  It 
will  be  sufficient  to  decide  such  a  case  when 
It  comes  before  us.  It  is  here  sufficient  to 
say  that  if  the  trial  of  the  case  on  hearing 
should  be  suspended  by  the  Intervention  of 
other  matters  to  such  an  extent  as  to  lessen 
its  Importance  In  tbe  minds  of  the  Jury  try- 
ing the  case,  or  of  Impairing  the  due  and 
orderly  consideration  of  It  by  them,  so  as 
thereby  to  work  an  Injustice  to  the  accused, 
then  such  action  woold  call  for  appropriate 
relief.  Such  a  course  on  the  part  of  a  trial 
Judge  would  be  a  misfortune,  to  be  lamented 
by  every  right-thinking  citizen.  But  here  the 
Judge,  while  the  Jury  were  necessarily  absent 
from  the  court  room,  entered  upon  the  heaiv 
lag  of  a  matter  that  would  usually  occupy 
but  a  few  mintites,  and  while  perhaps  he,  un- 
expectedly, consumed  in  Its  hearing  some 
half  an  hour,  which  might  have  been  devoted 
to  the  case  of  the  accused,  yet  no  injury  la 
shown  to  have  been  suffered  by  the  defend* 
ant  The  reward  matter  being  ended,  the 
trial  proceeded  in  doe  course  of  law,  the 
Jury  being  In  the  meantime  kept  strictly  to- 
gether, under  the  eye  of  the  court  or  of  its 
i^en,  and  with  no  ucpMure  at  any  tlmp 


to  ttie  hearing  of  anytlilng  prejudicial  to  tlie 
accused.  It  Is  our  duty  and  pleasnre  to  In- 
dlilge  the  [resumption  that  tbe  learned  Judge 
did  not  in  this  matter  prejudice  tbe  case  ot 
tbe  defendant,  and  we  must  assume  that  no 
injury  occurred  therefrom.  We  see  no 
ground  of  complaint  by  the  defendant  on 
this  point 

2.  The  evidence  given  In  by  the  state, 
tending  to  show  Illicit  relations  between  tbe 
defendant  and  the  wife  of  the  deceased,  was 
competMit  as  evidence  of  a  motive  for  the 
killing.  A  motive  for  the  killing  in  case  of 
homicide  Is  always  an  element  of  the  crime, 
and  the  evidence  of  It  may  be  laid  before  the 
Jury  on  the  part  of  the  state.  Illicit  rela- 
tions between  tbe  defendant  and  tbe  wife  of 
the  deceased  were  evidence  of  a  motive  for 
the  killing  of  the  deceased,  and  tended  to 
prove  the  issue  made  before  the  Jury.  There 
was  no  error  in  Its  admission.  Story  r.  State, 
68  Miss.  009,  10  South.  47;  WAb  T.  Stata, 
73  Miss.  466,  19  South.  238. 

3.  In  tbe  third  place,  it  Is  said  that  t^ere 
Is  no  sufficient  proof  In  the  Hcord  that  the 
killing  of  Wilson  was  Intentionally  done  by 
the  defendant  Wilson  was  killed  about 
dusk,  at  his  own  house.  HIb  dead  body  was 
found  lying  In  his  yard  near  the  corner  of 
his  dwelling  house,  with  his  own  pistol  ly- 
ing near  by,  empty  of  cartridges,  and  shown 
not  to  have  been  recently  shot  A  pistol 
wound  In  his  bead  was  the  cause  of  his 
death.  The  defendant  or  some  one  taken 
for  him,  was  seen  hovering  In  the  vldnlty  of 
Wilson's  house  Just  before  the  klUii^.  He 
appeared  to  be  an  Intimate  friend  of  the  de- 
ceased, and  they  were  much  together,  and 
he  was  often  at  the  house  of  the  deceased. 
He  was  also  shown  to  have  been  late  at 
night  at  the  house  of  Wilson,  and  in  bis  ab- 
sence, in  company  with  his  wife  alone,  under 
circumstances  of  great  suspicion  of  Infidel- 
ity to  his  friend.  Wilson's  wife,  instantly 
upon  his  deatb,  at  the  request  of  the  defend- 
ant repwrted  to  her  father-in-law,  who  re- 
sided near  by,  that  Frank  had  killed  him- 
self. At  an  Inquest  over  the  body  ot  the  de- 
ceased, held  on  the  same  night  the  defenA- 
ant  had  to  be  sent  for,  and  in  the  investiga- 
tion then  made  he  denied  all  knowledge  of 
the  killing.  His  own  pistol,  readily  produced 
by  him,  was  found  to  have  Ix&a.  recently 
shot,  and  he  was  detained  for  further  de- 
velopments. On  the  next  day,  on  bis  way  to 
prison,  he  acknowledged  the  killing  of  Wil- 
son, but  said  It  hapi>ened  by  accident  and 
not  by  design.  The  guilt  of  the  defendant 
was  entirely  a  matter  for  the  Jury.  His  de- 
nial of  the  killing,  bis  subornation  of  tlie 
wife  of  the  deceased,  and  his  Ualson  wltk 
her  were  circumstances,  with  otbera  shown 
In  evidence,  which  Justified  ttM  Jury  In  be- 
lieving that  he  intentionally  took  tibe  life  o( 
the  deceased;  wherefbre  tbe  Judgment  and 
sentence  of  tbe  drcoit  ooort  Is  afflnned. 
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HOI/r  T.  STATB. 
(Supreme  Conrt  of  Miseiasippi.  Feb.  26,  1001.) 

ORZUINAIi  ULW— WRIT  OV  BRBOB  CORAH 

NOBIS. 

A  petition  for  writ  of  error  coram  nobis, 
snpported  hj  no  affidavit  except  that  of  ac> 
cased,  stating  that  bae  of  the  Jarors  wu  not 
a  citizen  nor  a  Qualified  elector  of  the  county, 
withODt  naming  him;  and  that  It  had  been  com- 
municated to  the  jury,  duriiie  the  trial,  by  some 
person  anbnown,  that  accused  had  killed  two 
men  and  shot  another  before  the  killing  in 
question,  which  statement  was  untrue;  and 
that  a  state  witness,  not  named,  had  said  to 
divers  persons,  not  named,  before  the  trial, 
that  he  was  not  present  at  the  killing,  and 
knew  nothing  atx>ut  it,— was  too  vague. 

Appeal  from  circuit  court,  Itawamba  coun- 
ty;  E.  O.  Bykes,  Judge. 

W.  P.  Holt  was  convicted  of  murder,  and, 
after  having  Applied  for  a  writ  of  error  coram 
nobis,  which  was  refused*  he  appeals.  At- 
Brmed. 

Anderson  ft  Long,  for  appellant  Monroe 
McClurg.  Atty.  OeiL.  for  the  State. 

GAIiHOON,  J.  Mr.  Holt  vas  oraTlcted  of 
murter,  and  ttie  Oeatb  penalty  bad  been  pro- 
nounced. After  the  court  had  adjomned.  he 
presented  to  tlie  drcnlt  SaOge  to  racaUon  bis 
petition  tot  a  writ  of  error  coram  nobis,  ask- 
ing that  the  verdict  and  Jodgmeiit  be  racated. 
becanae:  (1)  One  o<  the  Jnrora  vas  not  a 
citbBOi  nor  gnalifled  elector  of  the  county  of 
the  trial.  C2)  "Because  It  was  communicated 
to  the  Jmy  which  tried  your  petltltmer,  while 
said  trial  was  In  pngresa,  either  by  the  ofll- 
cen  In  charge  of  said  Jury  or  some  outsider, 
that  your  prtKloner  bad  killed  two  men  and 
abot  anoQier  before  the  homicide  of  Jesse 
Hidings,  for  which  be  was  then  being  tried, 
which  statement  waa  uMnie,  but  whlcb  was 
to  bla  pmdndlee,  and  d^nrlTed  him  of  a  fiUr 
triaL"  (8)  Because  a  state  witness  bad  stat 
ed  to  dlTexB  persons  before  the  trial  that  he 
was  not  resent  at  the  kllUng,  and  knew 
nothing  about  tt  ud,  bni  for  his  testimony, 
there  would  have  been  no  conviction.  The 
petitioner  avers  that  he  used  due  care  and 
diligence,  and  did  not  know  of  any  of  these 
tUnga  untn  after  tiie  coort  of  his  trial  had 
adjourned,  and  prays  supers edeas  of  his  exe- 
cution. The  Judge  denied  the  wilt  and  Mr. 
Holt  appeals.  The  petition  Is  snpported  by 
no  affidavit  except  that  of  Mr.  Holt,  the  petl- 
ttcmer  himself.  We  expressly  now  decline  to 
decide  whether  such  a  writ  Is  allowable,  un- 
der our  system,  in  a  criminal  cause,  under 
any  atate  of  facts  whatever.  We  also  de* 
dine  now  to  decide  whether.  If  allowable  at 
all.  the  action  of  a  circuit  Judge  in  vacation 
ref uring  It  b  appealable  from  to  this  conrt 
Neither  la  tt  necessary  to  decide  whether,  if 
the  writ  may  be  Invoked  hi  any  criminal 
case^  It  may  be  Invoked  in  any  other  Instance 
than  where  the  facts  produced  show  that  the 
Judgment  because  of  the  facts  produced,  was 
a  nullity;  aa  In  case  of  Its  rendition  against 
an  insane  person,  or  trial  in  the  absence  of 


the  accused  without  arreett  or  process,  etc. 
Certain  it  is  that  the  action  of  the  Judge  be- 
low on  this  record  was  correct  In  any  view 
of  the  law.  No  court  would  ever  grant  a  new 
trial  on  the  showing  made  here.  The  peti- 
tion Is  too  vague.  It  puts  the  state  on  no 
notice  of  anything  whlcb  it  could  prepare  to 
combat  It  Is  simply  an  Invitation  to  make 
war  on  a  windmill.  Neither  the  witnesses 
nor  their  affidavits  are  produced.  The  wl^ 
nesses  are  not  even  named.  Affirmed. 


HOLT  V.  STATB. 
(Supreme  Conrt  of  Mississippi.  Feb.  25. 1901.) 

HOUICIDB— DIBHONEBTT  07  DECBASBD  AS 
BXCU3E  POa  THBBATS. 
On  a  trial  for  murder,  evidence  by  the 
state  explaining  that  whatever  threats  were 
made  by  deceased  were  In  consequence  of  an 
unfair  division  of  lumber  made  of  timber 
brought  by  deceased  to  accused's  mill,  and 
which  accused  was  to  saw  on  equal  shares,  and 
that  the  share  given  by  deceased  to  accused 
was  not  more  than  ouc-tenth  or  one-fifteenth 
part  good  lumber,  the  rest  being  culls,  was  In- 
competent, the  fact  that  accused  was  dishon- 
est in  this  regard  being  irrelevant 

App3al  from  circuit  court  Itawamba  coun- 
ty; K  O.  Sykes,  Judge. 

W.  P.  Holt  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

Anderson  &  Long,  for  appellant  Monroe 
McClurg,  Atty.  Gen.,  for  the  State. 

TBRRAL.  J.  W.  P.  Holt  the  appellant 
waa  convicted  In  tiie  circuit  court  of  Itawam- 
ba county  of  the  mutHer  of  Jesse  Ridings,  and  ' 
was  sentenced  to  be  hanged.  On  the  trial  of 
the  case  there  was  evidence  In  behalf  of  the 
state  tending  to  show  fbat  Holt  had  armed 
himself  fbr  a  deadly  oicounter,  and  was  the 
at^ressor -therein.  On  the  part  of  the  defend- 
ant it  was  shown  that  Ridings,  at  the  moment 
of  the  killing,  attempted  to  draw  a  pisttd; 
and  as  an  Interpretatlrai  of  that  attempt  It 
was  shown  that  Ridings,  previous  to  the  kill- 
ing, made  threats  against  the  lite  of  StAt, 
and  that  a  specific  threat  of  Ridings  the  day 
previous  to  the  killing  waa  that  he  would  kUl 
Holt  as  quick  as  he  would  a  dog;  and  to 
countervail  this  evidence  of  the  defendant  the 
state,  over  the  objection  of  the  defendant  In^ 
troduced  William  Atkins,  who  testified  that 
whatever  of  threats  were  made  by  Ridings 
on  the  day  preceding  the  killing  were  in  con- 
sequence of  an  unfair  division  <tf  lumber 
made  of  timber  brought  by  Ridings  to  Holf  a 
mill,  and  nlilch  Holt  wm  to  saw  aa  equal 
shares,  and  that  the  share  erf  the  lumber  giv- 
en by  Holt  to  Ridings  was  merely  culls,  of 
which  not  more  than  one-tenth  or  one- fif- 
teenth part  was  good  lumber;  and  the  ai^sl- 
lant  complalna  of  this  evldttice  as  Impertinent 
and  hurtful. 

We  are  of  the  opinion  that  the  complaint 
Is  well  founded.  It  la  a  principle  of  common 
law  governing  the  trial  at  causes  that  the 
facts  given  In  evidence  must  be  pertbi^t  to 
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tbe  Issue,  and  tbat  all  facts  not  so  pertinent 
should  be  rigidly  excluded.  It  was  compe- 
tent for  tbe  state  to  show  any  conduct  or 
words  of  the  defendant,  made  or  said  within 
a  reasonable  time  before  the  killing,  which 
tended  to  show  a  purpose  on  the  part  of  the 
defendant  to  take  the  life  of  the  deceased; 
and  so  it  was  competent  for  the  defendant  to 
show  any  previous  threat  to  take  bis  life, 
when  coupled  with  some  overt  act  made  by 
the  deceased  at  the  time  of  the  encounter.  In- 
dicating a  purpose  to  kill  the  defendant  But 
it  Is  not  competent  for  the  state.  In  addition 
to  evidence  of  threat  or  of  preparation,  to  al- 
so show  that  the  defendant  la  guilty  of  other 
crimes,  or  holds  sentiments  which  should  not 
be  tolerated,  or  which  are  dishonest.  In  this 
case  an  offer  to  prove  that  the  defendant 
was  a  thief,  and  had  been  guilty  of  larceny, 
would,  we  doubt  not,  have  been  instantly  re- 
jected; and  yet  the  difference  between  prov- 
ing larceny  and  an  act  of  distinct  dishonesty 
Is  a  difference  more  in  name  than  in  reality, 
for  both  are  a  plain  violation  of  tbe  divine 
precept  which  says,  "Thou  shalt  not  steal." 
William  Atkins,  a  relation  of  the  deceased, 
over  the  objection  of  the  defendant,  testified 
that  deceased  furnished  logs  at  the  mill  of 
Holt,  which  it  wias  agreed  should  be  sawed  in- 
to lumber,  and  divided  equally  between  de- 
ceased and  Holt;  and  that  the  lumber  of  the 
output  divided  by  Holt  to  Bldlngs  was  mere 
culls,  the  good  lumber  of  which  was  not  more 
than  16  per  cent,  of  the  output;  thus  clearly 
pladi^  before  the  jury  a  case  of  palpable 
fraud  and  dishonesty  on  the  part  of  Holt.  It 
may  be  that  Holt,  U  he  had  anticipated  such 
chu^,  could  have  rebutted  it;  but,  whether 
he  could  do  so  or  not,  it  was  not  relevant  to 
the  Issue  before  the  Jury.  The  circumstances 
in  evidence  were  sufficiently  afflicting  to  dis- 
tract the  attention  of  the  defendant,  and  this 
evidence  of  Atkins  placed  upon  him  a  burden 
which  the  law  does  not  call  upon  him  to  as- 
sume. This  rule,  among  others  of  tbe  com- 
moD  law,  adopted  to  secure  a  fair  and  im- 
partial trial  of  cadses,  may  not  be  lightly  dls* 
regarded,  especially  when  the  life  of  a  citizen 
trembles  In  the  balance.  Whart.  Cr.  Ev.  f| 
30.  757;  Spivey  v.  State,  68  Miss.  858;  Brame 
ft  A.  Dig.  tit  "Evidence,"  pt  8;  1  Greenl.  Ev. 
(0th  Ed.)  §  49  et  seq.  The  judgment  of  tbe 
circuit  court  is  reversed  and  annniled,  and  a 
new  trial  la  awarded. 


HUNDERMABK  et  al.  t.  NBW  SOUTH 
BUILDING  ft  tOAN  ASS'X. 

(Supreme  Ooart  of  Mississippi.   Jan.  28,  1901.) 

BUILDINQ  AND  LOAN  ASSOCIATIONS  —  WITH- 
DRAWAL CRBmiTORS-BT-LAWS— REA- 
SONABLENESS—VALIDITY. 

1.  A  by-law  of  a  foreiem  buildlDg  axsodation 
requiring  withdrawal  creditors  to  accept  scrip 

Eayable  at  the  time  when  their  stock  would 
ave  matured  will  not  be  held  illegal,  when  no 
statute  of  such  state  prohibiting  such  by-law 
b  shown,  and  one  of  the  conrta  of  appeals  of 


such  state  has  held  that  it  is  not  repugnant  to 

the  statute. 

2.  A  by-law  Of  a  building  association  require 
ins  withdrawal  creditors  to  accept  scrip  pay- 
able at  the  time  when  their  stock  would  have 
matured  is  a  proper  and  reasonable  regulation. 

8.  A  by-law  Of  a  building  assoi^atitm  reqnir- 
ing  withdrawal  creditors  to  accept  scrip  pay- 
able at  tbe  time  when  their  stock  wonld  have 
matured  Is  in  the  nature  of  a  contract  be- 
tween the  parties,  and  is  bindliv  on  them. 

Appeal  from  chancery  court  Warren  coun- 
ty; wmiam  Ob  Martin,  Chancellor. 

Salt  by  W.  A.  Hnndermark  and  othen 
against  the  Mew  Sooth  Building  ft  Loan  As- 
•odatton.  From  a  decree  In  favor  of  de- 
fendant plaintiffs  appeal  Affirmed. 

Magruder  ft  Biyaon,  for  appellants.  Dene- 
gre,  Blair  ft  Denegre  and  J.  8.  Sextoo.  for 

appellee. 

TERRAL,  J.  The  complainants  In  this 
bill,  claiming  to  be  withdrawal  creditors  of 
the  defendant  association,  sued  It  by  attach- 
ment In  chancery,  under  section  486,  Ann. 
Code.  The  defendant  association  denied 
complainants  to  be  its  creditcars,  averring 
that  they  bad  not  withdrawn  from  the  asso- 
ciation, and  bad  in  fact  declined  to  with- 
draw in  the  manner  and  with  the  rl^ts  be- 
longing to  withdrawing  members,  as  defined 
by  the  by-laws  of  the  association.  The  c<Hn- 
plalnants  claim  the  right  to  withdraw  with- 
out conditions,  and  to  receive  at  once  the 
cash  value  of  their  certificates.  The  by-laws 
of  the  association  at  the  time  complainants 
were  admitted  to  membership,  and  as  they 
BtlU  remain,  provide  that  members  might 
withdraw  under  certain  Testrlctlons,  one  of 
which  was  that  he  should  take  tbe  scrip  of 
the  association,  payable  at  the  time  the  stock 
of  such  withdrawing  member  would  have 
matured  If  he  had  continued  his  membership. 
Tbe  complainants  do  not  deny  such  to  be 
tbe  tenor  of  the  by-laws  of  the  asaodatlott, 
but  they  Justify  their  refusal  to  take  the 
scrip  of  the  association,  and  their  demand 
of  the  cash  payment  of  the  withdrawal  value 
of  tbelr  certificates,  upon  tbe  ground,  as  al- 
leged by  them,  that  such  by-laws  are  illegal 
and  void.  And  they  in^et  that  mch  by- 
laws  are  void:  (1)  Because  they  are  cod- 
trary  to  the  statute  of  their  organization;  (2) 
^canse  unreasonable,  oppressive,  and  fraud- 
ulent Learned  counsel,  however,  do  not 
cite  to  us  any  statute  of  the  state  of  Louisi- 
ana, where  this  corporation  is  domiciled,  re- 
straining It  in  the  malcing  of  by-lawa  of  the 
character  complained  of;  nor  have  we  been 
able  to  find  such  restraining  antborl^. 
though  we  have  had  access  only  to  the  Re- 
vised Laws  of  Louisiana  of  1870  (2d  Ed.,  by 
Voorbles,  18S4).  Counsel  for  appellee  quote 
to  us  the  opinion  of  the  court  of  appeal!;  <tt 
the  parish  of  Orleans,  state  of  Louisiana, 
made  In  Gabler  against  New  South  Build- 
ing ft  Loan  Association,  relating  to  the  very 
Ity-laws  here  coms^ained  of.  In  which  tbtb 
court  held  such  l^-laws  n^r^ngnant  to 
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the  itatate  of  that  state  pertaining  to  cor- 
pontloiu.  We  thfnk  it  fitting  and  safe  to 
follow  the  opinion  of  one  of  the  snperlor 
courts  of  ttie  state,  construing  Its  otni  etat- 
vtes.  It  Is  also  held  In  the  same  case  that 
these  Identical  by-laws  are  propa,  necessary, 
and  reasonable,  and  we  concur  In  that  con- 
duslon.  The  creation  of  a  corporation  neo- 
essarUy  confers  upon  It  the  power  of  mak- 
ing reasonable  rules  for  the  condvet  of  its 
business,  and  thoee  ndes  are  in  the  nature  of 
a  contract  between  It  and  its  members,  and 
are  binding  upon  both  alike.  Thompson, 
Bldg.  Ass'ns.  c.  6,  I  lA  says  that  the  rights 
of  a  withdrawing  member  are  measared  and 
controlled  by  the  by-lavs  of  the  association. 
End.  Bldff.  Ass'ns,  i  14,  announces  a  slnUlar 
rale.  It  f(dlows  tbat  the  ^ppdlants,  not  bar- 
ing comiAIed  wltii  the  roles  of  tlie  associa- 
tion relating  to  the  method  of  withdrawal, 
and  refusing  to  t^e  the  scrip  of  the  asso- 
ciation payable  as  prescribed  by  the  by-laVs, 
are  still  members  of  the  asaodation,  and  so 
are  not  creditors  of  it.  and  they  cannot  matn* 
tain  the  bill  filed  herein.  Affirmed. 


GORDON  T.  STATE. 
(Sopmne  Court  of  Mississippi.   Jan.  7,  1901.) 

HOHICIDB-SPBCIFIC  INTBHT>-INSTR1T0TI0N8 
— BVIDBNCB— INCONSI8TBN0T. 

1.  I>efendaiit  and  a  number  of  others  were 
driokins  at  a  house,  aud  defendant,  while  par- 
tially intoxicated,  got  hold  of  a  pistol  and  be- 
gan shooting  in  a  room  where  there  were  sev- 
eral persons.  Defendant  went  outside  and  shot 
at  a  man  who  was  running  away,  and  when  a 
woman  came  to  the  door  and  spoke  to  him  he 
shot  and  kilted  her.  Hie  defendant  and  de- 
ceased were  good  friends.  Held  sufficient  evi- 
dence on  which  to  base  an  instruction  tbat  it 
the  defendant  shot  and  killed  her  in  the  com- 
mission of  an  act  eminently  dangerous  to  oth- 
ers, and  evincing  a  depraved  heart,  rcsardless 
of  human  life,  without  a  ivemeditated  design 
to  kill  the  deceased,  he  was  guil^  of  murder. 

2.  An  instruction  that  if  the  jury  believed 
tbat  defendant  deliberately,  willfully,  and  with 
malice  aforethought  killed  the  deceased,  he 
was  guilty  of  murder,  ii  not  inconsistent  with 
an  instruction  that  defendant  was  guilty  if  he 
killed  deceased  without  premeditated  design, 
but  while  in  the  commission  of  an  act  emiuent- 
ly  dangerous  to  otbera,  and  evincing  a  d^raved 
beart,  so  as  to  make  the  giving  of  both  instruc- 
tions reversible  error. 

3.  An  instruction  that,  unless  the  jury  be- 
lieved that  defendant  killed  deceased  with  mal- 
ice aforethought,  they  should  acquit  him,  pro- 
vided they  further  believed  that  the  shot  that 
killed  deceased  was  not  intended  by  defendant 
to  kill  her,  but  the  killing  was  an  accident, 
was  properly  refused. 

Appeal  from  clrctilt  court.  Pike  county; 
Jeff  Traly,  Judge. 

John  Gordon  ^aa  eoniicted  ot  murder, 
and  he  appeals.  Affirmed. 

The  undlqiuted  evidence  In  the  case  is 
that  antellant.  with  a  numlwr  of  other  ne- 
groes, was  at  the  bouse  of  one  Mary  Fox 
on  the  night  of  the  homicide,  drinking  beer; 
and  appellant  got  bold  of  a  pistol  and  be- 
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gan  shooting  In  the  room  irtiere  a  nnmbw  of 
people  were,  and  ran  out  on  the  back  side 
of  the  house  and  shot  at  a  negro  man  who 
ran  off;  and.  as  he  turned  round,  Nannie 
Baden  was  coming  out  of  12ie  kitchen,  and 
Just  as  she  got  to  the  kitchen  door  and  said 
something  to  ^n>BUant  be  shot  her,  from  the 
effects  of  which  she  died  the  next  day.  The 
witnesses  for  the  state  testified  that  appel- 
lant dellbmt^  aimed  the  pistol  at  her  and 
shot  her.  Appellant  testified  that  he  did  not 
see  deceased  at  the  time  the  shot  was  fired, 
and  did  not  know  she  was  coming  out  at  the 
door,  and  that  he  was  drinking,  and  that  be 
had  nothing  against  her;  and  there  was  no 
evidence  of  any  111  feeling  between  them. 
It  was  contended  for  appellant  that  the  evt 
dence  was  not  snffldent  to  ctrnvlct  of  mur- 
der, because  there  was  no  lU  feeling  exist- 
ing between  appellant  and  deceased,  and 
they  were  friends  at  the  time  of  the  killing. 
Two  Instructions  were  given  for  the  state. 
In  one  of  which  the  Jury  were  Instructed 
that  if  they  bdieved,  beyond  a  reasonable 
doubt,  that  appellant  deliberate  and  will- 
fully, and  with  malice  aforethought  shot 
and  killed  Nannie  Baden,  he  was  guilty  as 
charged;  and  in  the  other  th^  wore  ttdd 
tbat  if  appellant,  in  the  commission  of  an 
act  eminently  dahgerous  to  others,  and  evin- 
cing a  depraved  heart,  regardless  of  human 
life,  without  a  premeditated  design  to  kill 
Nannie  Baden,  shot  and  kilted  her,  he  waa 
guilty  of  murder.  It  was  contended  that  it 
was  error  to  give  both  these  InstructionB, 
because  they  were  Inconsistent  with  eadi 
other,  and  there  was  no  evidence  on  which 
to  base  the  last  one.  The  following  Instruc- 
tion was  asked  for  the  defendant,  and  re* 
fused  by  the  court,  and  Its  refusal  Is  as- 
signed as  errw:  "The  court  hifltmcts  the 
Jury,  for  the  defendant,  that  unless  you  be- 
lieve, beyond  all  reasonable  doubt,  that  the 
defendant  shot  and  killed  Nannie  Badm 
with  malice  aforethought,  thai  and  there 
you  ahould  acquit  the  defendant,  provided 
you  further  believe  that  the  shot  tbat  klUed 
Nannie  Badoi  was  not  intended  by  the  de- 
fendant to  kill  her,  but  that  the  killing  was 
an  acddent'*  These  are  the  Ku^ndpal  as- 
signments of  error.  Defendant's  motion  for 
a  new  trial  was  overmled.  and  he  appealed. 

J.  B.  Holden.  for  appellant.   Monroe  Me- 
Clurg,  Atty.  Gen.,  for  the  State. 

TEUKAL,  X  After  a  paUent  reading  and 
consideration  of  the  record  of  this  case,  we 
are  constrained  to  say  we  find  no  error 
therein.  It  Is  to  be  lamented  that  partial 
Intoxication  opened  and  led  the  way  to  the 
commission  of  the  horrid  crime  of  murder, 
bat  the  criminality  of  the  act  Is  not  lessened 
by  that  fact  The  Judgment  and  sentence 
of  the  circuit  court  are  affirmed,  and  Friday, 
the  15th  day  of  i^'ebruary.  A.  u.  1001,  la 
fixed  for  the  day  of  the  execution  of  said 
sentenca 
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MONBOB  count;  t.  STBOMO  et  ai. 
(8«pniD*  Ooort  of  MiBsinippl.  May  14.  1900J 

OOUNTIOB-SUPBaVISO&S-OONTROL  BT  COUKTS 
—  PUBUC  IHPR0VEUENT3  —  PUBUC  NBCB3- 
BTTT  —  LIMITATION  OF  POWBR  OF  flUPBR- 
VI80RS-rAFFEAZ<-«CWD. 

1.  The  coarts  will  not  iDtertere  to  preTent 
Buperviaois  from  making  pablic  improvementB 
on  the  sola  groQad  that  tlie  improvement  is  not 
a  public  necessity,  and  is  not  demanded  hj  anj 
eonsideration  of  the,  public  intermts. 

2.  Ck)nst.  1868,  arL  6,  §  20,  gave  aanerrison 
full  juriBdictlon  over  roada,  ferries,  ana  bridges, 
and  article  12,  S  1^>  provided  tbat  no  count; 
•boald  be  denied  the  right  to  raise  money  by 
special  tax  to  pay  for  the  building  of  court 
house,  jails,  bridges,  and  other  necessary  oon- 
veniences  for  the  people.  The  courts  having  de- 
cided that  such  iurii»diction  was  subject  to  legis- 
lative control,  fconst.  1890,  6  170,  crystallized 
thia  decision  into  express  enactment,  and  omit- 
ted article  12,  S  16.  Section  80  enjoined  on  tbe 
legislature  to  make  provision  to  prevent  the 
abuse  by  municipalities  of  their  powers  of  tax- 
ation, borrowing  money,  and  contracting  debts. 
Code  1892,  |  322,  declared  it  unlawful  tor 
flupervison  to  allow  any  greater  sum  for  any 
demand  against  the  county  than  the  amount 
actually  due  thereon,  dollar  for  dollar,  accord- 

■  ing  to  the  legal  or  ordinary  "cash"  compensar 
tion  for  such  services  rendered,  etc.  Held, 
that  the  supervisors  could  not  contract  for  tbe 
erection  of  a  bridge  wher6  the  order  therefor 
was  directly  attacked  and  It  was  shown  that 

'  the  contract  would  create  a  debt  which,  added 
to  the  necessary  current  expenses  would  be  in 
excess  of  all  possible  revenue  for  that  year; 
Obde  1^2,  H  311,  813,  authorizing  issuance  of 
bonds  for  extraordinary  expenses  on  notice  to 
tazpayos  and  opportnnlty  to  b9  heard. 

On  Behearing. 
Oode  1802,  I  TO,  prescribing  the  method  of 
appeal  from  tbe  supervisors  to  the  circuit  court, 
making  no  provision  for  a  bond,  none  is  neces- 
sary, notwithstanding  other  sections  of  Abe 
chapter  regulating  appeals  to  the  circuit  coutt 
and  writs  of  certiorsiti  to  inferior  tribunals  ex- 
pressly require  a  bond. 

Appeal  from  circuit  court,  Monroe  county; 
Bl  O.  Sykes.  Judge. 

"To  bo  officially  rBported.** 

Oontest  betwem  W.  B.  Strong  and  others 
against  the  board  oi  supervisors  of  Monroe 
county.  From  a  judgment  reversing  an  or- 
der of  tbe  board  tor  the  construction  of  a 
bridge,  tbe  county  appeals.  Affirmed. 

Walker  A  Tubb,  Calhoon  &  Green,  Green 
&  Green,  Crttz,  Beckett  &.  Klmbrough,  and 
Monroe  McClurg,  Atty.  Gen.,  for  appellant. 
CHlteyhen  &  Leftwich,  Geo.  a  False,  Brlstow 
&  Bykei,  and  D.  W.  Houston,  for  appellees. 

ALEXANDER,  Special  Judge.  The  board 
of  supervisors  of  Monroe  county,  at  Its  reg- 
ular meeting  In  October,  1898,  passed  an  or- 
der for  tbe  constmctlon  of  a  steel  draw- 
bridge across  the  Tomblgbee  river,  a  navl' 
gable  stream  which  Intersects  the  county. 
Due  advertisement  was  made  for  bids,  with 
tibe  revolt  that  tbe  contract  was  awarded  to 
tbe  Soirthero  Bridie  Company,  of  Birming- 
ham, Ala.,  for  the  sum  of  $15,775;  one  half 
to  be  imld  on  completion  of  t^e  bridge,  and 
the  ottier  half  one  year  thereafter.  Tbls  ac- 
tloB  of  the  board  waa  taken  In  response  to  a 


petition  of  taxpayers  requesting  tliat  the 
bridge  be  built  On  the  other  hand,  it  met 
•wltti  active  and  determined  imposition  from 
other  taxpayers,  who  appeared  before  the 
board  In  persoo  and  by  attorneys,  and  pro- 
tested against  the  building  of  the  bridge,  and 
against  the  making  of  tbls  contract  The 
objections  of  these  contesting  taxpayers  were 
overruled,  and  from  the  order  of  tbe  board 
accepting  the  bid  of  the  Southern  Bridge 
Company  and  awarding  the  contract  an  ap- 
peal was  taken  to  tbe  circuit  court  This 
appeal  resulted  In  a  Judgment  In  the  circuit 
court  reversing  the  order  of  the  board  of  sd- 
pervlsora.  Thereupon  the  board  readvertised 
for  bids  upon  the  same  plans  and  specifica- 
tions, bat  changed  the  terms  of  paymmt  and 
provided  tbat  the  entire  contract  price  should 
be  paid  In  a  common  county  warrant  or  war- 
rants, to  be  Issued  at  the  drst  regular  meet- 
ing of  tbe  board  after  the  completion  and 
acceptance  of  tbe  bridge,  which,  by  the  terms 
of  the  contract  was  to  be  completed  on  or 
before  December  1,  1899.  The  contesting 
taxpayers  again  appealed  to  the  circuit  court 
and  a  second  time  secured  Judgment  revers- 
ing tbe  order  of  the  board,  and  from  this 
Judgment  tbe  county  prosecutes  this  appeal. 
At  tbe  August  term,  1880.  a  contract  was 
also  entered  Into  by  the  board  In  like  manner 
and  after  like  protest  with  one  It.  D.  Booth 
to  build  the  approaches  to  the  bridge  for 
$920,  to  be  paid  upon  completion.  The  same 
contestants  appealed  from  the  order  evlden- 
cing  this  contract,  and  tbe  two  causes  were 
consolidated  In  the  circuit  court 

Several  of  the  objections  set  out  In  the  pro- 
test of  the  taxpayers  relate  to  the  expedi- 
ency of  the  proposed  action  ot  tbe  board, 
and  much  evidence  was  introduced  for  the 
purpose  of  showing  that  the  bridge  was  not 
a  public  necessity,  and  was  not  demanded 
by  any  consideration  of  the  public  Interests. 
These  objections  cannot  be  considered.  Courts 
will  not  interfere  with  boards  of  snpervlscffs 
In  tbe  lawful  exercise  ot  the  Jurisdiction 
committed  to  them  by  law  on  the  scrie  ground 
that  their  actions  are  characterized  by  lack 
of  wisdom  or  sound  discretion.  Hotenberry 
V.  Yalobusha  Co.,  67  Miss.  470,  7  Sonth.  211. 
We  do  not  deem  it  necessary  to  pass  upMi  all 
the  grounds  set  out  in  the  protest  against 
the  action  of  tbe  board.  Some  of  them  are 
trlTlal,  and.  In  any  view  ot  the  caae,  would 
not  call  for  notice.  We  pass  to  the  consid- 
eration at  the  objection  prominent  la  tbe  ar- 
gument of  tbe  case  on  both  sides,  and  which 
must  control  our  decision.  This  objection  Is 
that  the  amount  which  nnda  this  contract 
was  to  be  paid  for  the  bridge,  when  added 
to  the  county's  ordinary  expensea,  hicurred, 
and  absolutely  neceesary  to  be  incurred,  dur- 
ing tbe  current  year,  would  largely  exceed 
the  revenues  of  the  county  from  ail  sources, 
even  although  the  maximum  lery  of  taxes 
be  Imposed.  Tbe  argument  for  appellee  Is 
that  a  ateel  drawbridge  aecesaarily  calls  for 
an  extraordinary  expenditure  of  conntr  funds. 
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and  that  vtwn  tbe  money  to  pay  ttierafw 
and  to  pay  tbe  absolutely  necessary  enrrent 
KxpcDOB  of  tbe  eoonty  cannot  be  raised  1^  a 
levy  of  taxes  witbin  legal  limits,  and  these 
facta  are  brought  to  the  knowledge  of  the 
board  beft>re  tbe  contract  Is  entered  Into,  It 
can  make  the  contract  (mly  as  anthorlced  lay 
sections  811-818,  Code  1892.  Tb»  qnestion 
tbns  presented  Is  one  vitally  affecting  the 
public  Interests,  and  Its  solution  is  not  free 
from  difficulty.  So  far  as  the  objections  Urns 
presented  rest  upon  the  evidence  In  the  case, 
It  Is  fully  supported.  This  evidence,  ad- 
duced before  the  board,  and  now  before  us, 
establishes  beyond  question  that  the  per- 
formance  of  the  proposed  contract  by  the 
county  according  to  Its  terms,— that  Is  to 
Bay,  by  payment  In  cash  of  the  contract  price 
of  the  bridge  and  Its  approaches  on  or  before 
December  1,  1899,— If  not  an  ImitosslblUty, 
was  certainty  not  witliln  any  reasonable  ex- 
pectation on  tbe  part  of  any  member  of  the 
board.  At  the  time  the  order  was  entered, 
namely,  at  the  May  term,  1899,  there  was  no 
outstanding  bonded  Indebtedness  of  tbe  coun- 
ty, and  therefore,  under  the  revenue  act  of 
1898,  the  levy  for  county  taxes,  together  with 
the  state  tax,  could  not  exceed  15  mills.  The 
state  tax  being  0%  mills,  tbe  maximum  limit 
of  county  taxes  was  8%  mills.  It  was  quite 
dearly  shown  by  the  testlmooy  of  the  pres- 
ident of  the  Ixmrd  of  superrisors  and  the 
chancery  clerk,  viewed  In  connection  with 
the  assessment  rolls,  and  the  various  official 
records  Illustrating  the  financial  condition  of 
the  county,  that  a  maximum  levy  for  taxes 
would  Inevitably  fall  short  by  several  thou- 
sand dollars  of  raising  sufficient  funds  to 
meet  the  warrants  already  outstanding  drawn 
against  tbe  current  revenues,  and  to  meet 
the  absolutely  necessary  current  expenses  of 
the  county,  and  to  pay  the  warrant  to  be  Is- 
sued for  the  bridge.  The  orders  were  passed 
over  the  protest  of  two  members  of  the 
board,  and  after  propositions  for  raising  the 
necessary  fnnds  by  the  Issuance  of  loan  war- 
rants or  bonds  had  been  rejected.  The  mem- 
bers of  the  board  themselves,  by  contracting 
in  the  first  Instance  for  the  payment  of  only 
one-half  of  tbe  price  upon  tbe  completion  of 
the  bridge,  seemed  to  recognize  that  full  pay- 
ment at  that  time  would  be  impracticable.  If 
not  impossible.  The  three  members  who 
composed  tbe  majority  recorded  aa  their  only 
reason  for  voting  against  the  propositions 
submitted  by  the  minority  that 'they  were 
opposed  to  tbe  Issuance  of  bonds  "In  these 
times  of  peace,"— a  reason  which  carries  the 
fair  Implication  that  If  Monroe  county  had 
been  In  a  state  of  war,  they  would  have 
voted  for  the  bonds  as  a  military  necessity. 
Tbe  law  In  the  light  of  which  this  case  must 
be  decided  cannot  be  ascertained  by  a  view 
of  any  statute  taken  alone,  but  must  be  found 
by  an  examlnatlim  of  all  the  constitutional 
and  statutory  l^slatlon  touching  Qie  Juris- 
diction and  powers  of  the  board  of  super- 
visors and  the  administration  of  county 


flnancet.  The  eonstltutltm  of  1860  (article  9, 
(  20)  conferred  on  boards  ot  snpeirlwwa 
"full  Jurisdiction  met  roads,  ferries  and 
bridges,"  and  by  section  lis,  art  12,  provided 
that  "no  county  shall  be  denied  the  right  to 
raise  by  special  tax  money  sufficirait  to  pay 
for  the  building  and  repairing  of  court  house, 
Jails,  bridges  and  other  necessary  ewven- 
lences  for  the  people  of  toe  county."  The 
Code  of  1867  expressly  exempted  taxation  for 
these  purposes  from  the  general  limitation 
Imposed  upon  county  taxation.  But  the  Code 
of  1871,  and  all  the  subsequent  revenue  acts 
other  than  the  Code  of  1880,  omitted  this  ex- 
ception, and  extended  limitations  upon  toe 
taxing  power  to  taxation  for  all  purposes. 
In  Board  v.  Klein,  51  Miss.  807,  and  Gtamble 
V.  Witty,  65  Miss.  26,  these  leglsIaUve  limita- 
tions were  held  unconstitutional  in  so  far  as 
they  attempted  to  limit  boards  of  snponrlson 
in  their  power  to  tax  for  the  specific  pnrposea 
above  enumerated.  Tbese  cases  were,  how- 
ever, overruled  In  Beck  v.  Allen,  58  Miss.  148, 
which  settled,  though  by  a  divided  court,  toat 
the  constitutional  grant  of  full  Jurlsdlcticn 
In  these  matters  was  subject  to  legislative 
control  and  regulation.  This  Judicial  con- 
struction of  the  law  was  crystalllssed  Into  ex- 
press enactment  In  the  constitution  of  1890, 
which,  in  section  170,  granted  to  boards  ot 
supervisors  full  Jurisdiction  over  roads,  fer- 
ries, and  bridges,  but  "to  be  exercised  In  ac- 
cordance with  such  regulations  as  the  legis- 
lature may  prescribe."  Section  16,  art.  12, 
was  not  brought  forward  Into  the  new  con- 
stitution. This  and  other  provisions  of  tbe 
constitution  of  1890,  as  well  as  the  stat- 
utes subsequentiy  enacted,  manifest  a  pur- 
pose to  more  closely  limit  and  fetter  boards 
of  supervisors,  and  also  municipal  authori- 
ties, in  the  matter  of  taxation.  WhatevCT 
degree  of  trust  an<3  confidence  may  for- 
merly have  been  reposed  In  tbese  local 
boards,  such  spirit  is  not  observable  In  pres- 
ent constitutional  and  statutory  provisions. 
It  may  be  that  the  experience  of  the  tax- 
payers In  this  state  during  an  era  historic 
for  Its  shameless  extravagance  and  robbery 
under  the  guise  of  taxation  has  not  been 
without  Its  lessons  to  our  people.  However 
tois  may  be,  tbe  constitution  of  1890  Intro- 
duced several  new  safeguards  for  the  tax- 
payers. Section  80  enjolna  upon  tbe  legls- . 
latnre  to  make  provision  by  general  laws  to 
prevent  the  abuse  by  cities,  towns,  and  oth- 
er municipal  corporations  of  their  powers  of 
assessment,  taxation,  borrowing  money,  and 
contracting  debts.  Section  183  prohibits 
conntles  and  municipalities  from  loaning 
their  credit  In  aid  of  corporations.  Section 
176  makes  ownership  of  real  estate  a  qual- 
ification for  the  office  of  snpervlBor,  the  evi- 
dent purpose  being  to  exact  a  guaranty  that 
every  Incumbent  of  this  extremely  Important 
office  shall  be  identified  In  Interest  with  the  < 
taxpayers  of  his  county.  Following  tbe  In- 
junction of  tbe  constitution,  tbe  legislature. 
In  toe  municipal  cbapter  of  toe  Code^ot., 
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1892,  baa  limited  tbe  power  of  municipal  au- 
tborltles  to  contract  debts,  and  made  any  in- 
crease of  municipal  Indebtedness  or  municipal 
taxation,  unless  authorized  hj  a  rote  of  the 
people,  an  offense  calling  forremovalfromof- 
fice  and  Ineligibility  tore-election.  Whenwe 
turn  to  tlie  legislation  In  the  Code  of  1892 
touching  the  powers  of  theboardsof  supervis- 
ors and  their  control  over  county  finances,  we 
find  that  Important  changes  In  tbe  law  have 
been  introduced.  Section  1382,  Code  1871,  made 
It  unlawful  for  a  board  of  superrlsors  to 
allow  any  greater  sum  for  any  account  or 
demand  against  the  county  than  the  amount 
actually  due  thereon,  dollar  for  dollar,  ac- 
cording to  the  legal  or  ordinary  compensa- 
tion  for  such  services  rendered,  or  for  sala- 
ries, or  for  fees  of  oflScers,  or  for  materials 
furnished.  In  Board  t.  Klebi,  supra,  this 
section  was  construed  not  to  prohibit  con- 
tracts and  allowances  on  the  basis  of  credit 
prices.  The  section,  though  brought  for- 
ward without  diange  In  the  Code  of  1880, 
appears  In  section  322  of  the  Code  of  1892 
with  a  radical  change  in  its  provisions.  It 
Inserts  the  word  "cash"  before  the  word 
"compensation,"  and  thus  for  the  first  time 
declared  it  unlawful  for  the  board  to  make 
allowances  on  any  other  than  a  cash  basis. 
We  must  asBnme  that  this  change  was  made 
to  cure  what  was  considered  an  evil  in  the 
formw  statute  as  it  had  been  construed. 
But  the  counties  were  not  left  without  pro- 
vision for  emergencies,  for  by  section  313, 
Code  1882,  ample  provision  Is  made  for  tem- 
porary loans  to  defray  current  expenses  by 
means  of  loan  warrants  issued  against  taxes 
of  the  year;  and  by  section  311  power  is 
given  tbe  board  to  provide  for  extraordinary 
expenditures  for  necessary  county  conven- 
iences by  the  issuance  of  bonds.  The  only 
prerequisites  for  the  issuance  of  loan  war- 
rants or  bonds  are  notice  to  the  taxpayers, 
and  an  opportunity  by  petition  to  secure  a 
vote  to  decide  upon  the  proposed  expendi- 
ture. 

We  are  oif  the  opinion,  from  a  consideration 
ol  all  these  statutes,  that  they  manifest  an  in- 
tention not  only  to  limit  thepower  at  the  board 
to  levy  ' taxes,  but  by  necessary  implication 
Impose  a  limitation  on  the  power  to  contract 
debts.  The  scheme  of  conn^  finances  is  an- 
nual In  its  nature.  A  fiscal  year  Is  prescribed, 
and  annufd  statements  as  to  the  finances  and 
annual  settlements  are  required.  This  Is  Im- 
plied in  the  statute,  which  la  at  once  the 
source  and  limitation  of  the  power  of  the 
iKiard  to  impose  taxes.  ^Tbej  shall  have 
povrer  to  levy  such  taxes  as  may  be  necessazy 
to  meet  the  demands  of  their  respective  coun- 
ties." This  levy  is  annual,  and  the  board 
must  look  akme  to  such  persons  and  property 
as  are  subject  to  state  taxes  for  the  "time  be- 
ing," and  the  levy  must  be  within  "the  limits 
that  may  beprescrlbed  by  lav."  The  lawcon- 
templates  that  the  board  on^t  neither  to  ao- 
cmnulate  a  surplus  to  tempt  to  extravagance, 
nor  permit  a  deficit  to  embarrass  the  coun- 


ty In  succeeding  years.  This  fiscal  system 
presupposes  that  boards  of  supervisors  may, 
within  reasonable  limits,  and  in  good  faith, 
anticipate  the  revenues  of  each  current  year. 
Such  right  has  been  recognized  e^eu  in  those 
Jurisdictions  where  there  are  express  prohibi- 
tions against  the  creation  of  debts  by  counties 
or  municipalities.  It  must  not  be  forgotten 
that  taxes  are  a  lien  from  the  1st  day  of  Feb- 
ruary of  the  year  to  which  they  are  levied, 
and  warrants  drawn  against  revenues  already 
secured  by  such  a  lien  can  hardly  be  viewed 
in  the  same  light  as  permanent  debts  of  the 
county.  But,  while  some  latitude  must  be  al- 
lowed to  boards  of  supervisors  In  their  esti- 
mates as  to  probable  receipts  and  expenses, 
we  are  not  prepared  to  concede  to  them  the 
right  knowingly  and  intentionally  to  make 
contracts  which  create  large  debts,  to  be  pro- 
vided for  In  subsequ^  years,  probably  by 
their  successors,  and  In  ways  not  possible  at 
the  time  for  them  to  foresee.  In  almost  ev- 
ery system  of  county  or  municipal  finances 
there  must  be  some  distinction  between  cur^ 
rent  and  absolutely  necessary  expenses  and 
extraordinary  expenses  for  exceptional  pur- 
poses. This  dlstUuition  finds  recognition  in 
our  own  statutes.  Section  SIS,  Code  1892. 
which  provides  for  priority  In  the  payment  in 
county  warrants  In  the  ord»  of  registration, 
expressly  ac^ts  Jury  and  witness  certifi- 
cates. Section  313,  giving  to  boards  of  super- 
visors the  right  to  borrow  upon  loan  vrar- 
rants,  excepts  warrants  to  pay  Judiclaiy  ex- 
penses. These  sections  msnlfest  a  purpose 
not  only  that  payment  of  warrants  for  such 
expenses  shall  not  be  postponed,  but  that  no 
special  tax  shall  be  resorted  to  for  their  pay- 
ment If  the  board  of  supervisors,  under  the 
general  law,  baa  power  to  contract  debts  with- 
out limit,  then  section  311  of  the  Code  pre- 
sents a  singular  anomaly.  It  will  result  that 
the  board,  though  acting  under  the  sanction 
of  a  popular  vote,  can  issue  bonds  only  to  a 
limited  amount,  whereas  the  board,  acting  in- 
dependently of  the  taxpayers,  and  even 
against  their  wishes,  can  contract  debts  and 
issue  warrants  payable  Immediately,  and 
without  limit  as  to  the  amount  Thus  the 
board  is  greater  than  the  board  plus  the  peo- 
ple. This,  indeed.  Is  to  place  tbe  servant 
above  his  lord. 

It  is  said  in  behalf  of  appellant  that  section 
318,  proTldlng  for  reglstt?  of  warrants,  and 
their  iHtyment  In  the  order  of  their  registra- 
tion, is  a  rec(^Eiiitlon  of  a  general  right  of  the 
board  to  first  create  a  debt  and  afterwards 
provide  the  means  for  its  payment  But  this 
section  is  mtirely  consistent  with  an  annual 
scheme  of  conn^  finances,  and  the  conse- 
quent right  within  rasonable  limits  to  antid- 
pate  the  current  yearly  revennas.  All  taxa* 
Uon  presuE^ses  debts  or  obUgatloas.  Tbe 
Initial  st^  In  taxaticM  Is  the  creatim  of  a 
debt.  If  the  debt  be  not  unlawful,  the  faith 
of  tiie  connty  must  stand  pledged  to  its  ulti- 
mate payment,  and  payment  must  cMne  from 
taxation.  Pow^r  In  boards  ctf^^nperrlacffs  to 
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contract  Oebta  binding  oa  the  conntr  to  an 
nnllmlted  amoimt  can  hardly  consist  with 
Btatntea  limiting  the  amount  of  coontr  taza- 
tlon.  and  prohibiting,  nnder  severe  penalty, 
cwDtracts  on  any  other  than  a  cash  bads.  If 
tlie  board  of  snperriaors  in  this  case  could 
lawfully  contract  a  debt  for  919.000,  why 
could  it  not  with  equal  right  contract  a  debt 
for  $100.000T  And  in  that  case  it  only  would 
be  necessary  for  the  holder  of  the  warrant  to 
have  it  registered  in  order  to  pre-empt  (ex- 
cept as  afl»inst  judiciary  expmses)  the  entire 
rcTenues  of  the  bounty  for  a  term  of  years. 
We  shrink  from  any  construction  of  our  legis- 
lation which  wHl  Impute  an  Intent  to  give  to 
boards  of  supervisors  so  dangennis  a  power. 
The  question  now  before  ns  Is  not  wheUier  a 
board  of  snperrisOTs  can  lawfully  Issue  a  war^ 
rant  whoi  the  funds  to  pay  it  are  not  al- 
ready In  the  county  treasury.  It  Is  not  wtaeth- 
er  contracts  made  m  warrants  issued  bj  the 
board  In  good  faith,  and  not  for  the  purpose 
of  creating  a  debt,  but  with  a  reasonable  ex- 
pectation of  payment  from  cunent  reraraes. 
are  Toid,  eren  altboui^  they  may  aggr^te 
more  than  ancfa  reronues  can  pay.  It  is  not 
whether  allowances  on  which  warrants  have 
been  issued  are  Told  on  collateral  attack  for 
any  of  the  objections  herein  mentioned.  We 
confine  onr  dedition  to  the  question  fairly  pre- 
sented by  tbe  facts  of  this  case,  and  hold  that 
a  board  at  superrlBws.  without  proceeding 
under  section  811  or  S13  of  the  Code,  can- 
not lawfully  coDtract  for  an  extraordinary  ex- 
penditure—as  in  thia  case  for  a  teldge  oror  a 
navigable  stream— whae  the  order  therefor  Is 
directly  attacked,  and  it  la  shown  that  the 
contract  wlU  Inevitably  create  a  debt,  which, 
added  to  the  absohitely  necessary  current  ex- 
penses, wUI  be  largely  in  excess  of  all  pos- 
sible revenues  even  on  the  basis  of  a  maxl- 
mnm-levy  of  taxes.  Tbia  view  accords  with 
that  taken  by  the  court  below,  and  the  judg- 
ment is  afllrmed. 

On  Bea^ument  and  in  Response  to  the  Sug- 
gestion of  Error. 

(Jan.  21,  1901.) 

The  obJectltm  first  made  here  on  reargu- 
ment  that  the  circuit  court  was  without  Ju- 
risdiction because  no  bond  ft>r  appeal  from 
the  order  of  tlie  board  of  supervisors  was  exe- 
cuted cannot  be  sustained.  No  bond  was  nec- 
essary. At  comm<m  law,  writs  of  error  is- 
sued without  ball  or  security,  and  so  It  has 
been  held  by  this  court  aa  to  writs  of  error 
where  the  statute  providing  for  them  does  not 
require  a  bond.  Swann  t.  H<«ne,  54  Miss. 
837;  Winters  v.  Claltor,  Id.  841.  Appeals, 
both  as  to  the  right  and  the  {Wocedore.  are 
statetory,  and,  unless  the  statute  providing 
for  and  regulating  an  appeal  requires  a  bond, 
none  la  necessary.  Pow.  App.  Proc.  104,  S06; 
1  Am.  &  Eng.  Snc  PL  &  Prac.  966,  and 
cases  cited.  Section  79,  Code  1892.  giving 
the  right  of  appeal  to  the  circuit  court  from 
the  board  of  aupervlsors,  and  prescribing 


the  manner  of  perfecting  the  aj^eal,  makes 
no  provision  for  a  bond.  Other  sectltms  of 
the  chapter  regulating  appeals  to  the  circuit 
court  and  write  of  certiorari  to  Inferior  tri- 
bunals expres^y  require  a  bond.  It  mi^  be 
that  alnce  section  79  gives  the  right  ot  ap- 
peal to  any  person  aggrieved,  and  Is  avail- 
able in  favor  of  texpayers  who  appeal  mere- 
ly te  vindicate  private  rights,  but  In  the  In- 
terest of  the  public,  and  since  the  county  as 
such  cannot  ordinarily  suffer  pecuniary  loss 
or  damage  assessable  on  appeal  against 
pellants,  the  legislature  deemed  their  liability 
for  ooste  a  sufficient  inwtection  against  iU-ad- 
vlsed  or  vexatious  ^tpeals.  Whatevw  may 
have  been  the  reason,  no  bond  is  provided 
for  by  stetute,  and  none  was  required.  In 
thus  holding  w^  are  following  the  case  of 
Ferguson  v.  Board.  71  Miss.  BStA,  14  South. 
81;  for.  while  the  opinion  In  that  case  does 
not  deal  with  the  question,  the  absence  of  a 
similar  bond  was  assigned  for  error,  and  the 
point,  being  Jurisdictional,  was  necessarily 
passed  upon,  and  held  not  wen  taken.  On 
the  main  question  Involved  in  this  cas^  aft- 
er careful  reconsideration,  we  dedfaie  to  dis- 
turb onr  former  opinion.  Affirmed. 


005  La.) 

CITY  OF  NEW  ORIGANS  v.  TIDALAT. 
(No.  183)2.) 
(Supreme  Ooort  of  Loniaiaaa.   March  6,  1901.) 

OITT  ORDINANCB-VAUDITT— PRIVATE  MAR- 
KETS—RSaUL.A.TIO  N . 

1.  The  ordinance  of  the  New  Orleans  city 
council.  No.  312,  N.  C.  S.,  adopted  under  the  au- 
thority of  Act  No.  84  of  1900,  In  prohibiting 
private  markets  within  8,200  feet  of  the  puMie 
markets,  violates  none  of  the  itrovlfldons  of  the 
state  or  federal  constitntions  which  are  here 
invoked. 

2.  It  Is  within  the  police  power  and  legis- 
lative discretion  of  the  dty  of  New  Orleans, 
nnder  said  act  of  the  general  assembly,  to  re- 
quire certain  food  commodities  to  be  sold  only 
in  the  public  markets;  and  the  fact  that  the 
ordinance  in  qnestton  mav  Itave  the  effect  of 
compelling  dealers  In  such  commodities  to  go 
into  the  public  markets,  or  else  to  go  out.  of 
btisinesa,  does  not  aff^  the  validity  of  the  or^ 
dinance. 

li.lt  Is  competent  for  the  dty,  nnder  exist- 
ing laws,  to  authorize  persons  to  build  mar* 
IcetB,  and  to  collect  the  revenaes  thereof  for  a 
fixed  period,  in  consideration  of  their  conveying 
the  property  to  the  city:  such  markets  to  be 
nnder  the  control  of  the  city,  and  to  be  in  all 
respects  governed  by  the  regulations  applica- 
ble to  other  public  markets. 

(Syllabus  by  the  Oourt) 

Appeal  from  recorder's  court  of  New  Or^ 
leans;  Andrew  P.  Harmouget,  Judge. 

S.  Vldalat  was  convicted  of  vlcdatlng  an 
ordinance  of  the  ci^  of  New  Orleans,  and 
appeals.  AfBrmed. 

B.  Howard  McCaleb.  Smile  J.  M^ral,  and 
B.  H.  McCateb,  Jr.,  for  appellant.  Samuel  L. 
Ollmore,  City  Atty.,  and  H.  Garland  Duprd, 
AssL  Cil7  Atty.,  for  lytpellee. 

MONROB,  J.  The  auestlons  presented  In 
this  case  are  included  in  those  conidd«wd  and 
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determined  In  the  case  entitted  Wj  of  New 
Orleans  v.  Faber,  106  La.  208,  29  South.  607, 
this  day  decided.  For  the  reasons  assigned 
In  that  case,  tberefore,  It  Is  ordered,  adjudg- 
ed, and  decreed  that  the  verdict  and  sen- 
tence herein  appealed  from  be,  and  ths  same 
an  hereby)  affirmed. 


HBNDBIOKS  T.  PHILIPa 
(Sapreme  Court  9t  Floxtda.    Feb.  19. 1901.) 

WRIT    OF  BRROn-DiraUaSAI.— ASSIQKUBNT8 
OF  ERROR. 

Where  by  an  amplification  of  the  tran- 
script of  the  record,  made  by  consent,  the  basis 
of  fact  is  eliminated  therefrom  upon  which  the 
assitfnnients  of  error  are  predicated,  thus  leav- 
ing nothing  in  the  record  to  support  any  as- 
sl^ments  of  error  made,  the  writ  of  error  will 
be  dismissed. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Duval  county;  Rhy- 
don  M.  Call,  Judge. 

Action  between  James  H.  Hendricks  and 
Henry  B.  Philips.  From  the  judgment, 
Hendricks  brings  error.  Dismissed. 

Gea  IT.  Walker,  for  plaintiff  In  error.  H. 
B.  Philips,  In  pro.  per. 

PSB  OUBIAM.  This  cause  coming  on  to 
be  heard  tipon  motl<»t  <tf  the  defendant  In 
errw  to  dismiss  flie  writ  of  error,  and  the 
parties  plaintiff  and  defendant  in  error  hav^ 
Ing  consented  and  agreed  In  writing  here  that 
the  transcript  of  record  filed  tiiall  be  supple- 
mented by  the  addltltm  thereto  of  certified 
copies,  filed  wltb  said  motlm,  of  the  judg- 
ment by  default  entered  In  the  cause  In  the 
court  bdow,  and  of  the  written  proofs  filed 
In  the  court  below  of  the  cause  of  acdon 
iqnn  which  the  final  Judgmoit  was  entered. 
It  is  therefore  ordered  that  the  transcript 
of  record  be  so  supplemented  as  consented 
to  and  agreed  upcm.  And  it  further  appear- 
ing to  the  court  that  the  amendment  of  the 
record  so  agreed  to  and  ordered  eliminates 
from  the  case  the  assignments  of  error  pred- 
icated upcm  the  supposed  absence  of  such 
default  judgment,  and  of  the  proofs  upon 
which  the  final  judgment  was  entered,  and 
that  the  remaloing  errors  assigned  have  no 
basis  of  fact  In  the  record  to  sustain  them. 
It  Is  therefore  hereby  ordered  that  the  said 
motion  be,  and  the  same  Is  hereby,  granted, 
and  the  writ  of  error  herein  Is  hereby  dis- 
missed at  the  costs  of  the  plaintiff  in  error. 


HAT^IDAY  V.  WRIGHT  et  al. 
(Supreme  Court  of  Florida.    Jan.  11,  1901.) 

APPBUi&TB  FRACTICE^-PUUNTIFF  IN  ERROR 

—REPLEVIN. 

Where,  in  a  suit  in  replerin,  the  defend- 
ant retains  the  property  by  giving  a  forthcom- 
ing bond,  with  soreties,  under  section  1719, 
Rev.  St.,  and  at  the  trial  judgment  is  recov- 
ered against  the  defendant  for  tile  specific 
property,  and  against  him  and  the  sureties  on 
his  liond  for  the  adjadged  valoe  of  sadi  prop* 


erty,  such  defendant  can  alone,  without  joinins 
such  sureties,  sue  out  his  writ  of  orror  from 
such  jadgmenC  to  review  the  proceedings  of 
the  trial  of  such  replevin  suit  that  resulted  in 
the  verdict  finding  that  he  wrongfully  took  or 
detained  ths  property,  and  its  value:  and  the 
fact  that  before  the  writ  of  error  issued  the 
plaintitCs  in  replevin  had  elecied.  under  the 
statate,  to  take  execution  against  said  defend- 
ant and  his  sureties  for  the  adjudged  value  of 
the  property,  does  not  affect  the  defendant's 
right  tor  such  separate  writ  of  error  to  review 
the  rulings  in  the  trial  to  the  extent  indicated. 
(Syllabus  by  the  Court.) 

Error  to  circuit  comt,-  Duval  county ; 
Rbydon  M.  Call,  Judge. 

Action  by  Marie  D.  Wright  and  Thomas 
F,  Wright,  her  husband,  againt  Albert  W. 
HalUday.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Motion  to  dismiss  de- 
nied. 

W.  H.  Harwlck.  for  plaintiff  In  error.  A. 
W.  Go(Ai!ell  &  Son,  for  defendant  In  error. 

FBB  CURIAM.  This  was  an  action  <tf 
replevin,  brought  by  the  defendants  In  error 
a^Unst  the  plaintiff  in  (»ror.  The  property 
seised  was  redelivered  to  the  defendant  be- 
low upon  bis  giving  a  forthoHnlng  bond  un- 
der tiie  statute  (secticm  1719,  Rev.  8t),  vrtth 
Uriah  Bowden  and  Thwnas  Jwdcsm  as  sure- 
ties thereon.  The  cause  was  tried  on  May 
IS,  1900,  and  Judgment  was  rendered  In  fa- 
vor of  the  plabitlffs  below  to  the  following 
effect:  That  the  plaintiffs  do  have  and  re- 
cover judgment  against  fiie  defraidant  Halll- 
doy  for  the  property  (specifically  describing 
It);  and,  further.  Oat  the  said  jdalntlffs  do 
recover  of  and  ttom  the  said  Halllday,  and 
said  Bowden  and  JaiftscKi,  sureties  aa  his 
forthcoming  bond,  t3ie  sum  of  $4X)0,  the  as- 
sessed value  of  the  pn^rty  as  found  by  the 
jury.  From  this  Judgment,  Halllday  alone 
takes  writ  of  error  to  this  court 

Motion  Is  now  made  1^  the  defendants  in 
error  to  dismiss  the  writ  of  errw  iqion  die 
following  grounds,  In  substance:  Because 
the  judgment  to  be  reviewed  Is  a  J(riDt  one 
against  three,  and  cannot  be  reviewed  on  a 
writ  of  error  sued  out  In  the  name  of  one  of 
such  judgment  defendants  alone. 

Various  errors  are  assigned  by  the  sole 
plaintiff  In  error,  among  them  several  ques- 
tioning rulings  of  the  court  made  at  the 
trial  of  the  replevin  suit  priw  to  the  rendi- 
tion of  the  judgment.  The  court  ia  of  opin- 
ion that  Halllday  has  the  TU£bt,  In  cases  ot 
this  kind,  to  sue  out  a  writ  of  error  In  his 
own  name  alone,  and  to  have  reviewed  the 
proceedings  of  the  trial  court  resulting  In 
the  verdict  finding  that  he  wnmgfolly  took 
or  detained  the  property,  and  lis  value. 
Whether  bis  right  to  review  iQon  hla  sepa- 
rate writ  of  error  extends  further  ttian  this 
it  is  unnecessary  to  decide  at  this  time.  The 
fact  that  before  the  writ  ot  «ror  Issued 
plalntlffii  In  r^;devla  had  tilected  to  sue  out 
execution  against  Halllday  and  his  sureties 
for  the  value  of  the  property,  as  anthwlsed 
Iqr  section  1724,  Rev.  St.  Ams  not,  la  the 
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opinion  of  flie  conit,  affect  the  tight  of  HalU* 
day  to  hit  scpamto  viit  of  error  to  review 
rulings  in  the  case  to  ttie  extent  Indicated. 
Griten  t.  Littleton,  38  Imn,  206;  Stamp  t. 
Sbeppaid,  Oookc;  191. 
Xbe  motion  to  dlaitafaB  la  denlad. 


J0NB8  T.  BRYAN. 
CBapreme  CSoort  of  iTIotMa.    7ek>  1^  1801.) 
APraUi-ASaiONM BINTS  ov  BBaott. 
Where  the  abstract  of  the  record  contalw 
ao  assvoments  of  error,  the  appeal  will  be  dli- 
miased. 
(SrllabM  bj  the  Oonrt)  ■ 

Appeal  from  circuit  coart»  Bradford  coun- 
ty:  BhTdoD  M.  OaU.  Judge. 

Action  Ooia  Bryan,  by  her  not  Mend, 
Mark  AddlKm,  against  N.  J.  Jonea.  JTadg* 
ment  for  irtaintUE.  Defendant  tetnga  error. 
Dtomlaaed. 

Thos.  B.  Bug?  and  J.  T.  Wllla.  toe  appel- 
lant W.  B.  Young,  for  appellee. 

PDK  OUBTAM.  This  cause  coming  on  to 
be  heard  upon  motion  of  appellee  to  dlsmlas 
the  appeal,  and  It  appearing  to  the  court 
that  there  are  no  assignments  of  error  ex- 
hibited In  the  abstract  of  record,  It  Is  hereby 
ordered  that  the  said  motion  be  granted, 
and  the  seSd  appeal  la  hereby  dlsmlaaed* 
at  the  coat  of  the  appellant  ■ 


E0BER80N  T.  STATE. 
(Supreme  Coort  of  Florida.    March  0,  1901.) 

CRIMINAL  LAW— ARRBST  WITHOUT  WARRANT 
— HOMICIDE  OP  OFFICBH  UAKINa 
UNLAWFUL  ARR£ST. 

1.  The  carryiog  of  arms  in  a  quiet,  peaceable, 
and  ordinary  manner,  but  concealed  on  or 
ahoat  the  person,  Is  not  either  a  breach  of  the 
peace  or  malum  in  se.  Neither  does  it,  of 
Itself,  tend  to  a  breach  of  the  peace,  but  it  be- 
comes a  mlsdemeaDor  on);  because  It  is  pro- 
hibited by  statute.  The  statnte  does  not  de- 
clare It  to  ba  a  breach  of  the  peace,  nor  doea 
the  statnte  authcvise  an  arrest  without  war- 
rant for  its  infraction. 

2.  An  officer  cannot,  under  the  laws  of  Flor- 
ida, lawfully  arrest  a  person  without  a  war- 
rant for  the  bare  crime  of  carrjing  concealed 
weapons,  whether  he  knows  it  of  his  own 
knowledge,  or  is  informed  of  it  by  others,  and 
whether  it  occurs  In  or  out  of  hla  presence,  un- 
less it  is  done  in  sach  manner  or  under  such 
circnmataacea  as,  in  the  presence  of  the  offi- 
cer, to  create,  threaten,  or  amount  to  a  breach 
of  the  peace;  and  even  in  the  latter  case  the 
arrest  would  be  authorized,  not  from  the  bare 
(act  of  carrying  concealed  weapons,  but  be- 
caose  of  the  threateued  or  actual  breach  of  the 
peace  accompanying  it. 

3.  An  unlawful  arrest,  made  without  war- 
rant, ia  a  trespass;  and,  like  other  trespasses, 
it  may  aot,  in  the  particular  case,  constitute 
HQ  aggravated  provocation.  The  fact  that  an 
officer  or  citizen  attempting  the  arrest,  and  be- 
ing slain  in  so  doing,  has  exceeded  hla  author- 
ity, does  not  reduce  the  killing  to  manslansh- 
ter,  if  the  alayer  had  no  vahd  reason  to  be- 
lieve himself  lu  Immediate  danger  of  great 
bodily  harm,  and  the  homicide  was  in  fact  per- 
petrated not  in  paaaion  er  soddan  heat,  np<m  < 


the  proTocation  of  the  arrest,  but  wil^  cool, 
deliberate  malice  and  premeditation.  An  at- 
tempt to  arrest  a  person  in  violation  of  law 
may  afford  such  proTocation  to  the  person  ar- 
rested as  to  reduce  the  killi&t  from  mnrder 
to  manslaughter.  If  the  attempt  to  arrest  be 
unlawful,  the  party  sought  to  be  arrested  may 
use  such  reasonable  force,  proportioned  to  the 
injury  attempted  upon  him,  as  is  necessary  to 
effect  his  escape,  but  no  more;  and  he  cannot 
do  this  by  using  or  offering  to  nee  a  deadly 
weapon,  /f  he  has  no  reason  to  apprehend  a 
greater  Injury  than  a  mere  unlawful  arrest. 

4.  In  trials  for  homicide  committed  in  re- 
sisting unlawful  arrests  the  accused  has  the 
right  to  have  the  question  paased  upon  by  the 
jury,  under  proper  instructions  of  the  law  of 
the  case  from  the  court,  as  to  whether  his  ac- 
tion in  dealing  the  fatal  blow  was  prompted 
solely  by  sudden  passion,  provoked  by  the  un- 
lawfulness of  his  arrest,  or  whether  it  resulted 
from  malice,  or  a  premeditated  design  to  effect 
the  death  of  the  deeessed.  If  It  was  the  r^ 
suit  solely  of  such  sadden  passion,  then  his 
offense  is  manslaughter,  but,  if  from  prunedl- 
tated  design,  then  It  is  murder. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Duval  county;  Rhy- 
don  H.  Call,  Judge. 

Frank  Boberaon  was  convicted  of  mnrder 
In  the  flnit  degree,  and  brloga  ezrw.  Be- 
Tersed. 

T.  A  ft  B.  B.  MacDonell,  for  i^aintlfl  In 
error.  WlUlam  K  Lamar,  Atty.  Gen^  for 
the  SUt& 

TATLOB.  a  J.  Frank  Boboaon,  the 
plaintiff  In  error,  wai  Indicted  tor  the  crime 
of  muider  In  the  first  degree  in  the  circalt 
court  of  DaTal  county  on  the  15th  day  of 
August,  1880)  and  on  the  aame  day  was  form- 
ally arraigned,  and  pleaded  not  gnilty.  He 
was  tried  up<m  ancfa  Indictment  fomid  guilty 
of  murder  In  the  first  degree,  and  Kntenced 
to  death.  From,  this  Judgment  he  took  writ 
of  error  firom  this  court,  and  the  Judgment 
waa  here  reversed  on  April  24,  1900,  and  a 
new  trial  awarded.  See  Boberaon  r.  Stata^ 
42  Fla.  — ,  28  Soutti.  424.  The  canae  was 
again  tried  In  Jime.  1900.  and  again  result- 
ed In  a  conrlctiott  of  mnrder  In  the  first 
degree^  for  which  the  defendant  was  again 
aenteiuxd  to  death,  and  to  review  sach  judg- 
ment again  cornea  to  this  court  on  writ  of 
error. 

At  the  trial  now  under  review  the  court 
gave  to  the  Jury  the  following  charge,  num< 
bered  8:  "Sheriffs,  deputy  sheriffs,  and  con- 
stables  are  authorized  to  arrest  public  of- 
fenders without  warrant  for  a  felony  com- 
mitted in  the  presence  of  the  officer  making 
the  arrest,  or  if  they  have  reasonable  ground 
for  believing  that  such  felony  has  been  com^ 
mltted;  and  by  onr  statutes  sheriffs,  etc., 
are  Invested  with  authority  to  apprehend 
without  warrant  any  person  who  Is  in  the 
disturbance  of  the  peace,  and  to  carry  him 
before  proper  magistrates  for  further  pro- 
ceedings according  to  law;  and.  In  addi- 
tion, any  such  officers  may  arrest  witboat 
warrant  for  any  misdemeanor  tending  to  a 
breach  of  the  peace  when  committed  In  the 
presence  of  the  <^cer  making  the  arre^  | 
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Carrying  concenlcd  weapons  Is  such  a  mis- 
demeanor tending  to  a  breach  of  the  peace, 
If  you  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  sncb  offense  was  commit- 
ted In  the  presence  of  the  {^cer."  This 
charge  was  duly  excepted  to,  and  Is  assigned 
as  error,  particularly  the  latter  portion  there- 
of, reading  as  follows:  "Carrying  concealed 
weapons  Is  snch  tC  misdemeanor  tending  to 
a  breach  of  the  peace,  If  you  And  from  the 
evidence  beyond  a  reasonable  doubt  that 
such  offense  was  committed  In  the  presence 
of  the  officer."  The  pith  of  this  Instruction 
Is  that  sheriffs,  deputy  sheriffs,  and  con- 
stables may  lawfully  arrest  without  war^ 
rant  for  any  misdemeanor  that  tends  to  a 
breach  of  the  peace,  when  committed  In  the 
presence  of  the  officer  making  the  arrest; 
and  that  carrying  concealed  weapons  Is  such 
a  misdemeanor  tending  to  a  breach  of  the 
peace,  as,  when  committed  in  the  presence 
of  the  officer,  wlU  authorize  an  arrest  by 
such  officer  without  warrant. 

In  view  of  the  evidence  disclosed  to  us  in 
the  record,  the  last  above  quoted  portion 
of  this  Instruction  In  reference  to  the  power 
of  officers  to  arrest  without  warrant  for  the 
misdemeanor  of  carrying  concealed  weapons 
la  erroneous.  The  evidence  pertinent  to  the 
charge  under  discussion  Is,  In  substance,  as 
follows:  Mary  Weston,  for  the  state,  swore 
that  she  was  at  Pablo  on  the  afternoon  of 
June  26th  of  last  year;  that  while  on  her 
way  to  a  store  she  met  the  defendant  and 
hla  brother  walking  arm  In  arm,  and  that 
as  they  passed  her  one  of  them  shoved  her 
off  the  sidewalk.  Upon  her  remonstrating 
with  them,  one  of  them  drew  a  pistol  from 
his  pocket,  and  said,  "I  will  let  daylight 
through  you."  The  defendant  and  his 
brother  then  went  on.  She  (the  witness) 
then  saw  Capt  Dennis,  and  told  him  that 
two  boys  had  pistols,  and  went  with  him 
and  Mr.  Sadler  (the  deceased)  to  point  them 
out  She  pointed  them  out  to  Mr.  Sadler 
and  Dennis  Jenkins.  The  two  last  named 
acted  as  deputy  sheriffs.  She  saw  Dennis 
and  Sadler  go  up  behind  the  boys;  Dennis 
going  on  one  side  of  them  and  Sadler  on  the 
other.  She  saw  the  defendant  pull  away 
from  Sadler,  and  shoot  him,  and  then  he 
ran,  and  fired  several  other  shots.  "When 
the  defendant  fired  at  Mr.  Sadler,  he  fell 
back.  I  don't  think  Mr.  Sadler  shot  I  did 
not  see  his  gun."  Cross-examined,  she  tes- 
tified that  the  boys  did  not  stop  after  shov- 
ing her  off  the  sldewalli,  but  went  on 
through  the  pavilion;  that  she  saw  Dennla 
Jenkins  standing  by  the  store,  and  went  to 
him  about  what  the  boys  had  done.  He  was 
only  a  short  distance  away.  Dennis  and 
Mr.  Sadler  were  standing  together.  Dennis 
asked  Mr.  Sadler  to  go  with  him.  "I  told 
him  these  two  boys  bad  pistols,  and  that 
they  drew  them  on  me.  He  did  not  know 
until  after  the  hoys  had  walked  on  and  I 
told  htm  that  the  boys  had  drawn  their 
pistols  on  me.  I  am  satisfied  that  neither 


Jenkins  nor  Mr.  Sadler  knew  that  the  hoji 
bad  pistols  until  after  I  had  complained  to 
them.  The  boys  went  on  through  the  pavil- 
ion. They  had  not  gotten  to  the  pavilion 
when  Jenkins  and  Sadler  started  after  them. 
I  followed  behind  to  point  them  out.  The 
boys  went  through  tbe  pavUlim,  and  Den- 
nis and  Sadler  followed  them  through  Into 
the  opening  under  the  shed.  I  still  followed 
them  to  point  out  the  boys.  Jenkins  and 
Sadler  did  not  know  who  the  boys  were 
until  I  told  them.  Mr.  Sadler  and  Jenkins 
were  in  the  opening  when  the  filing  com- 
menced." 

Jerry  Delaney,  for  the  state,  testified  as 
follows.  In  substance:  "I  reside  at  Pablo, 
and  saw  the  shooting  of  Deputy  Sherllf 
Sadler  by  the  piisoner,  Frank  RoberBcm,  <n 
the  26th  of  June  last  I  saw  Mr.  Sadler 
and  Dennis  Jenkins,  the  deputy  sheiiffi, 
coming  towards  me.  Right  in  front  of  them 
walked  two  colored  boys,  close  together, 
who  I  know  as  the  defendant,  Frank  Rober- 
son,  and  his  brother,  Mose  Boberson.  Sad- 
ler and  Jenkins  walked  faster  than  the  two 
boys,  and  soon  came  up  with  them.  Com- 
ing up  with  the  boys,  Sadler  went  on  the 
right  and  Jeukhis  on  the  left  Sadler  took 
the  prisoner  by  the  right  arm.  The  prlsona 
pulled  away,  and  drew  his  gun,  jumped 
back,  and  fired  at  Sadler  twice  when  he  was 
about  eight  feet  from  him.  The  prisoner 
then  ran  across  the  railroad  track,  turned, 
and  fired  again;  then  ran,  and  turned  again, 
and  fired  another  shot  The  railroad  runs 
east  and  west  He  and  the  prisoner  were  on 
the  south  side  of  the  track  when  the  shoot- 
ing occurred  first  then  he  ran  across  to  the 
north  side  of  the  track  In  a  northwest  direc- 
tion. As  soon  as  the  prisoner  shot  Mr.  Sad- 
ler, I  and  Lowe  called  out  to  Sadler  to 
shoot  We  also  called  out  to  Dennis  Jenk- 
ins to  shoot.  When  the  prisoner  fired  the  i 
firat  shot  he  was  about  two  feet  from  Sad-  j 
ler.  After  the  second  shot  was  fired  by  the 
prisoner,  Mr.  Sadler  fell  to  the  ground.  He 
was  shot  In  the  breast  I  saw  Sadler's 
corpse  next  day,  and  attended  bis  funeral 
Sadler  drew  no  pistol  until  after  I  called  oat 
to  him  to  shoot  The  prisoner  shot  Sadler 
almost  Instantaneously  after  Sadler  pot  h\a 
hand  on  him.  Sadler  fell  about  five  or  six 
feet  from  where  he  was  shot  When  Sadler 
came  up  to  Frank  Boberson,  he  took  hold  ■ 
of  his  arm  firmly.  When  the  shooting  oc-  I 
curred,  I  was  between  fifteen  and  eighteai 
feet  from  them.  Sadler  and  Jenkins  bad  | 
on  badge  of  deputy  sheriff.  That  of  Mr.  | 
Sadler  was  a  large  metal  badge  with  'Dep- 
uty Sheriff  Duval  Connty  on  It  It  was  | 
pinned  to  his  coat,  and  could  be  easil; 
seen.  The  shooting  occurred  In  Duval  coun- 
ty, Florida.  The  defendant  was  captared 
that  night,  about  twelve  miles  from  Pablo, 
as  he  was  coming  across  a  trestle  at  Potts- 
burg  creek."  Gross-examined:  "When  Sad- 
ler and  Jenkins  came  np  with  tb«n,  they 
separated  tbe  two  Boberson  boys,  Sadler 
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and  Jenkliis  going  on  each  side  of  Frank 
BobersoD.  Sadler  caught  him  by  the  arm, 
and  Jenkins  laid  his  hand  on  his  other  arm. 
Frank  Boberson  swung  himself  loose,  and 
sbot  Sadler,— about  five  or  six  feet  from  him 
when  he  fired  the  first  two  shots.  Jenkins 
and  Sadler  made  no  demonstration  as  If  to 
draw  pistols  nntll  after  Frank  Boberson  had 
sbot  and  I  had  called  to  them  to  shoot. 
Sadler  fired  his  pistol  as  he  was  falling. 
Jenkins  fired  as  the  prisoner  was  running, 
Jnst  as  he  got  across  the  railroad  track. 
The  prisoner  was  mnnlng  as  Sadler  fired. 
Sadler  did  not  fire  until  after  the  second 
shot  was  fired  by  the  prisoner." 

Dr.  Boyle  Haddock  testified  that  he  made 
a  post  mortem  examination  on  the  body 
of  the  deceased,  Charles  M.  Sadler;  that  his 
death  was  caused  by  a  88  caliber  revolver 
bnUet 

N.  B.  Broward  testified  that  he  was  sheriff 
of  Duval  county  at  the  time  of  the  shooting, 
and  that  Sadler  and  Dennis  Jenkins  were 
both  dqiotles  of  his  at  that  time. 

Isaiah  Small,  for  the  state,  testified  that  he 
was  down  at  Pablo,  on  the  excursion,  on 
June  2eth  of  last  year,  and  saw  the  shooting 
of  Dennis  Jenkins  and  Mr.  Sadler  on  that  day 
by  the  two  Boberson  boys.  "I  was  also  a 
depnty  sheriff  at  the  time.  At  the  time  Mr. 
Sadler  was  shot,  I  had  been  called  about  ar^ 
resting  a  man  for  carrying  concealed  weap- 
ons, about  the  same  time  Mr.  Sadler  and  Den- 
nis Jenkins  were  called  to  arrest  Frank  Bob- 
erson, the  defendant.  I  saw  Mr.  Sadler  and 
Jenkins  go  up  to  the  prisoner;  Mr.  Sadler  on 
one  side  aud  Dennis  Jenkins  on  the  other. 
Mr.  Sadler  talked  to  the  prisoner,  and  told 
him.  'I  have  to  arrest  you  for  carrying  con- 
cealed weapons.*  Mr.  Sadler's  remark  was, 
*My  boy,  I  have  to  arrest  you  for  carrying 
conceak-d  weapons,'  and  he  took  hold  of  him. 
Frank  Boberson  whirled  around  as  soon  as 
Mr.  Sadler  put  his  bauds  on  him.  and  shot 
Mr.  Sadler.  Domls  Jenkins  then  drew  his 
I^stol,  and  fired  at  Frank  Boberson  as  he 
was  running  away.  As  soon  as  Dennis  Jenk- 
ins fired  at  Frank  Boberson,  Mose  Boberson 
shot  Dennis  Jenkins  in  the  back.  Mose  then 
ran,  and  went  behind  a  sign  board,  and  fired 
three  more  shots.  After  Frank  Boberson 
fired  the  first  shot,  he  ran  across  the  railroad, 
and  fired  three  more  shots  at  Mr.  Sadler.  I 
saw  Mr.  Sadler  fall  as  he  fired  at  Frank  Bob- 
erson as  the  latter  was  runnii^  away."  Cross- 
Gumlned:  "I  heard  Mr.  Sadler  say  to  Frank 
Boberson,  1  arrest  you  for  carrying  concealed 
weapcns,'  and  he  then  took  hold  of  blm." 

Tom  Brown,  for  the  state,  testified  that  he 
was  present,  and  saw  the  shooting  of  Sadler 
by  the  defendant  "At  the  time  the  shooting 
took  place,  I  was  standing  only  a  few  feet 
from  them.  When  Mr.  Sadler  made  the  ar- 
rest of  Frank  Roberson.  the  latter  Jerked 
away,  and  fired  two  shots.  Then  be  ran 
away,  and  turned  around,  and  fired  two  more 
shots.  I  went  to  Bilr.  Sadler,  who  was  then 


lying  on  the  ground,  and  assisted  to  do  what 
I  could  for  him." 

The  state  here  rested  its  case,  and  the  de- 
fendant offered  no  testimony. 

From  this  testimony  we  gather  the  follow- 
ing brief  summary  of  the  circumstances  at- 
traidlng  the  arrest  of  the  defendant  that  re- 
sulted in  this  unfortunate  homicide:  The  de- 
fendant and  his  brother,  out  of  the  prraence 
and  view  of  the  two  officers,  committed  a 
breach  of  the  peace  by  shoving  a  woman  from 
the  sidewalk,  at  the  same  time  intimidating 
her  by  a  threatening  diiqilay  of  a  pistol. 
After  this  actual  breach  of  the  peace  comes 
to  an  end,  the  two  brothers  pass  on.  and  the 
woman  seeks  the  two  officers  (deputy  sher- 
iffs), and  Informs  them  of  the  behavior  of 
the  two  brothers,  and  also  Informs  them  that 
said  two  brothers  are  carrying  pistols  con- 
cealed on  their  persons.  Neither  of  the  two 
officers  knew  that  the  two  brothers  were  car- 
rying concealed  weapons  except  from  what 
the  woman  told  them.  Upon  receiving  this 
Information  from  the  woman,  the  two  officers 
at  once,  without  procuring  a  warrant  for  their 
arrest,  start  out  to  find  the  brothers;  the 
woman  acwompauylng  them  to  point  them 
out.  Upon  discovering  the  two  brothers 
walking  close  together,  the  two  officers  step 
up  behind  them,  one  officer  on  the  right  and 
the  other  on  the  left  of  the  defendant  broth- 
er; the  deceased  officer  saying,  "Boys,  I  hare 
to  arrest  you  for  carrying  concealed  weap- 
ons," and  at  the  same  time  taking  hold  of 
the  arm  of  the  defendant,  while  the  other 
o&cer  laid  his  hand  on  the  other  arm  of  the 
defendant.  The  defendant  instantly  swung 
himself  loose  from  the  grasp  of  the  (^cers^ 
whlpi>ed  out  his  pistol,  and  fired  two  ehote  In 
rapid  succession  at  the  officer  Sadler;  then 
ran  away,  turning  as  he  ran,  and  firing  two 
or  three  shots  more  at  Sadler,  wha  had  been 
mortally  wounded  by  one  of  the  two  first 
shots.  Under  these  circumstances,  was  the 
arrest  of  the  defendant  by  the  two  officers, 
without  a  warrant,  authorized  by  law?  We 
think  that  it  was  not  a  lawful  arrest,  The 
antecedent  infraction  of  the  peace  by  the  de- 
fendant had  ended,  and  bad  occurred  out  of 
the  presence  and  view  of  the  officers,  and  at 
the  time  of  the  arrest  the  defendant  was  con- 
ducting himself  in  a  quiet,  peaceable,  and 
orderly  manner.  It  Is  true,  as  subsequent 
!  events  quickly  proved,  that  he  was  at  the 
i  time  secretly  armed  with  a  pistol,  but  he  was 
;  at  the  time  making  no  threatening  display 
i  of  it;  and  it  would  seem  to  be  uttering  a  sole- 
I  clsm  to  say  that  a  man  behaving  himself  In 
a  quiet,  peaceable,  and  orderly  manner,  but 
having  a  pistol  quietly  concealed  on  his  per- 
son, tended  towards  a  disturber  of  the  peace 
from  the  bare  fact  of  being  secretly  armed 
with  such  pistol.  Breaches  of  the  peace  gen- 
erally manifest  themselves  by  some  outward, 
visible,  audible,  or  violent  demonstration; 
not  from  quiet,  orderly,  and  peaceable  acts 
secretly  done,  though  such  acts  may  be  mala 
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ptoblMbL  The  carrylns  of  arms  in  a.  quiet, 
peaceable,  and  orderly  manner,  bat  concealed 
on  or  about  the  person,  la  not  either  a  breach 
ot  the  peace  or  malum  In  se.  Neither  does  It, 
of  itseU,  tend  to  a  breach  of  the  peace,  but  It 
becomes  a  misdemeanor  onlj  because  it  ts 
prohibited  by  statute.  The  statute  does  not 
dechire  It  to  be  a  breach  of  the  peace,  nor 
does  the  statute  puthorlze  an  arrest  without 
warrant  for  Its  Infraction. 

Section  4723  of  the  Code  of  the  state  of 
Georgia  (edition  of  1882)  provides  that  "an 
arrest  may  be  made  for  a  crime,  by  an  offi- 
cer, either  under  a  warrant  or  without  a 
warrant,  If  the  offense  Is  committed  in  his 
presence,  or  the  ofTender  is  endeavoring  to 
escape,  or  for  other  cause  there  is  likely  to 
be  a  failure  of  Justice  for  want  of  an  officer 
to  Issue  a  warrant"  The  supreme  court  of 
Georgia,  In  the  case  of  Pickett  t.  State,  99 
Ga.  12,  25  S.  E.  608,  construing  the  effect  of 
this  statute  In  authorizing  an  officer  to  arrest 
without  warrant  for  the  crime  of  carrying 
concealed  weapons,  says:  "While,  under  sec- 
tl<»i  4723  of  the  Code,  an  officer  may,  with- 
out a  waiTant  make  an  arrest  for  an  ct- 
fense  committed  In  his  presence,  he  has  no 
authority,  upon  bare  suspicion,  or  upon  mere 
Information  derived  from  others,  to  arrest  a 
citizen,  and  search  his  person,  in  order  to 
ascertain  whether  or  not  he  is  carrying  a 
concealed  weapon  In  violation  of  law.  The 
constitution  of  this  state  expressly  declares 
In  the  bin  of  rights  that  'the  right  of  the 
people  to  be  secure  in  their  persons,  houses, 
papers  and  effects  against  unreasonable 
smnihes  and  seizures  shall  not  be  violated.* 
*  *  *  If  any  search  Is  unreasonable  and 
obnoxious  to  onr  fundamental  law.  It  Is  one 
of  the  kind  with  which  we  are  now  dealing. 
Even  If  the  person  arrested  did  in  fact  have 
a  pistol  concealed  about  bis  person,  the  fact 
not  being  dlscoveratde  without  a  search,  the 
offense  of  thus  carrying  It  was  not,  in  legal 
contemplation,  committed  In  the  presence  of 
the  officer,  and  the  latter  violated  a  sacred 
constitutional  right  of  the  citizen  In  assum- 
ing to  exercise  a  pretended  authority  to 
search  his  person  In  order  to  ^ose  his  sus- 
pected criminality."  Our  citizens  are  safe- 
guarded In  the  same  way  against  nnreason- 
able  seizures  and  searches  In  their  person, 
honses,  etc.,  by  the  twenty-second  section  of 
the  declaration  of  rights  In  our  constitution 
of  1885;  and,  whether  we  agree  or  not  with 
the  Georgia  court  that,  even  In  the  presence 
of  a  statute  expressly  authorizing  officers  to 
arrest,  without  warrant,  for  any  crime  com- 
mitted In  their  presence,  such  officer  Is  not 
authorized  on  bare  suspicion,  or  on  mere  In- 
formation derived  from  others,  to  arrest 
without  a  warrant  for  the  crime  of  carrying 
concealed  weapons  when  actually  committed 
In  the  presence  of  such  officer,  yet  in  a  state 
like  ours,  .where  we  have  no  such  statute  au- 
thorizing officers  to  arrest  without  warrant 
for  any  and  all  crimes  generally  when  com- 


mitted in  the  presence  of  snch  ofllOBi;  i 
where  the  common  law  prevails,  in  the 
sence  of  statute  confllctii^  with  or  abcog 
ing  it,  we  think  it  clear  that  an  officer  c 
not  lawfully  arrest  a  person  here  wlt^u 
warrant  for  the  bare  crime  of  carrying  c 
cealed  veap<His,  whether  be  knows  it  of 
own  knowledge  or  la  Informed  of  It  by  otbi 
and  whether  it  occurs  in  or  oat  of  Us  pi 
ence,  unless  it  is  done  in  such  manner  or 
d^  such  drenmstances  aa,  in  the  prese 
of  the  otiicer,  to  create,  threaten,  or  tam 
to  a  breach  of  the  peace;  and  even  In 
latter  case  the  arrest  would  be  anthock 
not  from  the  bare  fact  of  carrying  concea 
weapons,  but  because  of  the  threatoied 
actual  breacdi  of  the  peace  accomponybg 
Qninn  v.  Helsel,  40  MIcb.  576;  Hatton 
Treeby  [1807]  2  Q.  B.  DIv.  452;  State 
Holcomb,  86  Mo.  371;  Com.  v.  Wright. 
Mass.  146,  83  N.  EL  82,  Id  U  B.  A.  206. 

In  the  well-considered  case  of  Briggg 
Com,,  82  Va.  554,  the  court,  dlscnssing 
law  of  homicide  of  an  officer  In  resisting 
unlawful  arrest,  says:  "The  deceased  i 
without  authority  to  make  the  arrest  i 
the  plaintiff  in  error  was  not  bound  to  s 
mlt  to  an  unauthorized  anest  The  law 
on  this  subject  is  stated  by  Mr.  Bishop 
follows:  'If  one,  even  an  c^cer,  underta 
to  arrest  another  unlawfully,  the  latter  n 
resist  him.  He  has  no  protection  from 
office,  or  from  the  fact  that  the  oth^  li 
offender.  But  the  doctrine  *  *  *  t 
nothing  short  of  an  endeavor  to  destroy  i 
will  Justify  the  taking  of  life  prevails  In  t 
case.  Consequently,  It  the  one  to  be  am 
ed  kills  the  officer  or  inlvate  individual 
resisting,  he  commits  thereby  the  lower 
gree  of  felonious  homicide  called  manslaQi 
ter.*  •  •  •  This  doctrine,  howevCT,  m 
be  qualified  by  the  consideration  of  the  ei 
ence  of  malice,  •  •  •  and  by  the  pi 
ciple  which  compels  every  man  to  avoid, 
far  as  possible,  the  extreme  necessity  to  U 
life.  If,  i^n  being  aasanlted,  the  pass: 
of  the  assaulted  person  become  greatly 
cited,  and  under  that  Impulse  he  kill  his 
sallant  though  it  be  vrith  a  deadly  weap 
the  offense  Is  manslaughter  only.  ^ 
should  his  resistance  with  a  deadly  wexi 
be  made  In  a  very  cruel  manner,  not  at 
Justified  by  the  nature  of  the  assault  the 
ference  would  be  that  malice,  not  passt 
Impelled  the  Mow  making  his  crime  mnrd 
So  one  who,  excited  in  resisting  the  outrt! 
of  an  illegal  arrest,  kills  the  aggresst^  ^ 
a  deadly  weapon,  commits  only  manslaui 
ter,  unless  acting  from  express  malice.  1 
true  view  of  the  law  In  reason  Is  that  wl 
the  mere  fact  of  an  Illegal  arrest  attenip< 
or  consummated,  appears.  If  the  (me  snfl 
Ing  it  kills  the  officer  or  other  arresting  p 
son,  whether  with  a  deadly  weapon  or 
other  means,  he  may  rely  on  the  presumpti 
that  his  mind  was  beclouded-  by  paasii 
but,  It  actual  malice  la  afflrmatlTdy  prvri 
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the  homicide  will  be  murder."  The  same 
case  asserts  that  the  question  arises  in  such 
cases  whether  the  killing  Is     reason  of  the 
sudden  passion,  caused  by  the  Illegality  of 
the  arrest,  or  by  reason  of  malice.   If  the 
flrst.  then  It  is  manslaughter  only;  If  the 
second,  th^  It  Is  murder.   The  same  case 
also  sanctions  the  Inference  of  the  existence 
of  malice  in  such  cases  from  the  facts  and 
clrcumstanceB  in  jH'oof  tending  to  show  Its 
exl8tence,-~such  aa  whether  the  arrest  was 
made  In  an  exasperating  or  violent  manner; 
and  whether  the  defendant,  at  the  time  of 
the  shooting,  was  loose  and  free  from  the 
officer,   or  actually  In  his  clutches ;  and 
whether  the  defendant  fled  Immediately,  and 
continued  to  shoot  after  fleelog.    And  we 
might  add  that  in  the  proofs  in  the  present 
case  there  are  other  tacts  proper  to  be  con- 
sidered upon  the  question  of  the  existence  of 
malice  on  the  part  of  the  defendant  at  the 
tUue  he  did  this  shooting,— such,  for  in- 
stance. 88  his  unproToked  prior  assault  upon 
the  woman,  and  wanton  threat  to  shoot  her, 
— as  tending  to  erlnce  a  depraved  mind,  re- 
gardless of  human  life;  the  fact  that  he  did 
not  stop  to  luQuire  or  ascertain  whether  the 
deceased  had  a  warrant  for  his  arrest  or  not, 
and,  consequently,  that  he  did  not  know 
when  he  shot  whether  his  arrest  was  law- 
ful or  unlawfuL   All  of  these  are  proper  cir- 
cumstances to  be  considered  by  the  jury  up- 
on the  question  of  the  existence  of  malice 
or  [Hemeditated  design.  To  the  same  effect 
is  the  case  of  Brooks  t.  Com.,  61  Pa.  852, 
too  Am.  Dec.  &45.  In  Oalvin  t.  State,  6 
Cold.  283,  the  supreme  court'  of  Tennessee 
says:  "An  unlawful  arrest,  made  bona  fide, 
imder  color  of  legal  aothorlly,  Is  but  a  tres- 
pass, and,  like  other  trespasses,  It  may  not, 
in  the  particular  case,  constitute  an  aggra- 
vated provocation.   The  fact  that  an  officer 
or  citizen  attempting  fhe  arrest,  and  being 
slain  in  so  doing,  has  exceeded  his  author- 
ity, does  not  necessarily  reduce  the  killing 
to  manslaughter  if  the  slayer  had  no  valid 
reascHi  to  believe  himself  in  Immediate  dan- 
ger of  death  or  great  bodily  harm,  and  the 
bomldde  was  in  fact  perpetrated,  not  In  pas- 
sion or  suddm  heat,  upon  the  provocation  of 
the  arrest,  but  with  cool,  deliberate  malice 
and  premeditation.  An  attempt  to  arrest  a 
person  In  violation  of  law  may  affwd  such 
provocation  to  the  person  arrested  as  to  re- 
duce the  killing  from  murder  to  manslaugh- 
ter.  The  killing  Is  still  unlawful,  and  a  fel- 
ony.  If  the  attempt  to  arrest  be  unlawful, 
the  party  sought  to  be  arrested  may  use  such 
reasonaUe  force,  pn^rttoned  to  the  injury 
attempted  upon  him,  as  la  necessary  to  effect 
his  escape,  but  no  more;  and  he  cannot  do 
this  by  using,  or  offering  to  use,  a  deadly 
weapon,  if  he  has  no  reason  to  aK>rehend  a 
greater  Injury  than  a  mere  unlawful  arrest" 
To  the  same  effect  Is  the  case  of  Jones  v. 
Stste,  20  Tex.  App.  1.  9  S.  W.  53,  8  Am.  St. 
Bep,  454.  In  the  case  of  Miller  r.  State,  81 


Tex.  Cr.  E.  600,  21  S.  W,  025,  37  Am.  St  Bep. 
836,  it  Is  said:  "A  person  Is  not  required  to 
submit  to  Illegal  arrest  but  may  demand 
the  warrant  or  proper  authority,  and.  In  Its 
absence,  repel  force  by  forc^  provided  the 
force  does  not  exceed  prevention  and  de- 
fense. The  right  to  repel  force  by  ^rce  con- 
tinues until  the  person  attempting  the  ille- 
gal arrest  presses  forward  with  8U(^  vio- 
lence that  the  person  defending  Is  obliged  to 
choose  between  three  things,— to  retreat  to 
surrender,  or  the  death  of  bis  advcsBsry.  If 
the  force  used  Is  disproportionate  to  the  In- 
Jury  about  to  be  Inflicted,  self-defense  Is 
eliminated,  and.  if  It  is  attributable  to  any 
other  cause  tban  resistance  to  the  Illegal  ar- 
rest, such  arrest  cannot  be  a  mitigating  cir- 
cunutance.  An  Illegal  arrest  is  deemed  In 
law  a  great  provocation,  and,  if  conceded,  to 
constitute  adequate  cause;  yet,  to  reduce  a 
killing  In  resisting  such  arrest  to  manslaugh- 
ter, sudden  passion  must  have  existed  in  the 
mind  of  the  slayer  at  the  time  of  the  homi- 
cide, otherwise  the  killing  Is  murder.  In 
such  case  adequate  cause  and  sudden  pasdon 
must  concur.  The  existence  of  an  unknown 
provocation  to  the  accused— as  that  the  war- 
rant for  his  arrest  Is  Illegal— at  the  time  he 
kills  an  officer  while  resisting  arrest  Is  not 
sufficient  to  reduce  the  homicide  below  mur- 
der."  Reg.  V.  Chapman.  12  Cox,  Cr.  Cas.  4. 

In  view  of  the  law  as  above  stated  touch- 
ing the  rights  of  the  citizen  la  cases  of  un- 
lawful arrests,  and  the  fact  that  the  arrest 
In  this  case  has  been  found  under  the  facts 
in  proof  to  have  been  unlawful,  the  defend- 
ant bad  the  right  to  have  the  question  pass- 
ed upon  ify  the  Jury,  under  proper  Instruc- 
tions of  the  law  of  the  case  from  the  court 
as  to  whether  bis  action  In  shooting  the  de- 
ceased was  prompted  solely  hy  a  transport 
of  sudden  passion  provoked  by  the  unlawful- 
ness of  his  arrest  or  whether  it  resulted 
from  malice  or  a  premeditated  design  to 
effect  the  death  of  the  deceased.  If  it  was 
the  result  solely  of  such  sudden  passion,  then 
his  offense  was  manslaughter,  but  it  trom 
premeditated  design,  then  it  was  murder. 
The  latter  part  of  the  questioned  charge  of 
the  court  erroneously  converted  the  facts  of 
the  arrest  as  an  assertion  of  law.  Into  a 
lawful  arrest  when  It  was  otherwise,  thus 
eliminating  from  the  consideration  of.  the 
Jiuy  the  qnesticms  Invcdvlng  the  defendant's 
right  In  a  case  of  unlawful  arrest  Such 
charge  was,  therefore,  vitally  wnmeoos,  and 
necessitates  a  reversal  ot  the  Judgment  of 
conviction. 

Various  other  errors  are  assigned  upon  re- 
fusals to  give  divers  Instructions  requested 
on  behalf  of  the  defendant  Of  these  sev- 
eral are  abandoned  ben  by  nonsrgnment 
Of  those  argued  It  becomes  necessary  tot  us, 
after  what  has  already  been  said,  merely  to 
add  that  we  have  examined  such  refused  In- 
structions, and  find  that  they  were  properly 
refused. 
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The  asBlgnment  of  error  predicated  <m  the 
court's  denial  of  the  defendant's  motion  In 
arrest  of  Judgment  baa  been  abandoned  here. 

For  the  error  found,  the  Judgment  of  the 
court  below  Is  rerened.  and  a  new  trial  oc- 
deied. 


RANDALL  T.  TILLI8.  Sherlfl. 
(Snpreiae  Court  of  Bl<^a.   Feb.  6;  1901.) 
HABEAS  CORPUS— PURPOSES  OF  WRIT— LOCAL 

OPTION— INDICTMENT. 

1.  Ihe  actual  existence  of  chapter  4743, 
Laws  1809,  ais  a  law  upon  oar  statute  books 
does  not  depend  opon  anj  extrinsic  facts  out- 
side of  the  law  Itself.  But  whether  it  is  spe- 
cifically applicable  to  any  pairticular  county  in 
the  state,  or  whether  its  provisions  can  be  vio- 
lated in  any  such  county,  so  as  there  to  incur 
its  penalties,  depends  upon  the  necessarily  pre- 
requisite fact  whether  or  not  an  election  nas 
been  held  in  such  county  resulting  in  a  prohibi- 
tion, under  article  19  of  the  constitution,  of  the 
ssle  there  of  intoxicating  liguora.  An  indict- 
ment or  information  under  said  chapter  must 
necessarily  allege,  in  order  to  charge  the  of- 
fense, the  fact  of  the  holding  of  sucn  an  elec- 
tion, and  that  it  resulted  against  the  sale  of 
such  liquors  In  the  particular  locality  named, 
as  well  as  the  fact  of  the  prohibited  sale.  And, 
of  course,  it  is  necessary  also  to  prore  such 
allegations. 

2.  Wb«e  a  party  has  been  conrlcted  In  the 
county  court  of  a  county,  on  an  information 
filed,  of  the  crime  of  illicit  sales  of  liquor,  in 
violation  of  chapter  4746,  Laws  1899,  and  such 
county  court  has  jurisdiction  to  try  such  of- 
fense, and  took  writ  of  error  from  such  judg- 
ment of  conTiction  to  the  circuit  court,  where 
the  same  was  affirmed,  and  after  such  affirm- 
ance sued  out  a  writ  of  habeas  corpus  from 
such  circuit  court,  wherein  he  assails  the  reg- 
ularity and  validity  of  the  prohibition  election 
alleged  to  have  been  held  in  sach  county,  and 
tie  circuit  court  on  such  habeas  corpus  proceed- 
ings remands  him  to  the  custody  of  the  sheriff 
to  undergo  such  sentence  of  conviction,  on  writ 
of  error  to  this  court  from  such  judgment  in 
said  'habeas  corpus  proceeding  the  same  will 
be  affirmed  on  the  ground  that  the  matters  of 
law  and  fact  affecting  the  r^larity  and  valid- 
ity of  such  prohibitiim  election  are  necessarily 
involved  as  issues  in  the  trial  of  such  offense, 
and  are  presumed  to  hare  been  therein  proper- 
ly adjudicated,  and  cannot  be  again  reinveetl- 
nted  by  means  of  the  writ  of  habeas  corpus. 
The  writ  of  habeas  corpus  cannot  be  ntUued 
to  subserve  the  office  of  a  writ  of  ei-ror. 

3.  Chapter  4746^  Laws  1899,  Aeld  to  be  con- 
stitutional. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county;  Joseph 
B.  Wall,  Judge. 

Application  by  Amos  Randall  for  a  writ  of 
habeas  corpus  against  J.  D.  TiUis,  sheriff  of 
Polk  county.  From  a  judgment  denying  the 
writ,  plaintiff  brings  error.  Affirmed. 

H.  K.  Olllphant.  for  plaintiff  In  error. 
William  B.  lamar,  Atty.  Gen.,  for  defendant 

In  error, 

PER  CURIAM.  The  plaintiff  In  error  was 
convicted  on  Information  in  the  county  court 
of  Polk  county  in  December,  1899,  of  the  of- 
fense of  selling  Intoxicating  liquors  In  Polk 
county  in  violation  of  chapter  4740,  Laws 
1800.  and  sentenced  to  pay  a  money  fine,  and, 
in  default  In  the  payment  thereof,  to  impris- 


onment In  the  county  JalL  From  the  Jm 
ment  of  conviction  In  the  county  court 
took  writ  of  error  to  the  circuit  court  of  F 
county,  where  the  said  Judgment  was  affii 
ed  on  October  1<V  1900.  Thereupon  be  si 
out  a  writ  of  habeas  corpus  from  the  t 
cult  court  of  Polk  county. 

The  contentions  of  his  i>etltlon  for  hab 
corpus  are.  In  substance,  that  bis  detent 
and  imprisonment  were  illegal  on  the  : 
lowing  grounds:  (1)  That  said  chapter  4' 
does  not  apply  to  Polk  comity,  because 
local  option  election  alleged  to  have  bi 
theretofore  held  In  that  county  was  void 
various  allied  matters  of  fact  lesting 
pais. 

<2)  Because  said  chapter  4746  was  xmc 
stitutlonal  for  the  following  reasons: 
Because  Its  provisions  are  broader  than 
title,  (b)  The  proviso  of  the  first  sect 
thereof  Is  repugnant  to  said  section,  (c)  1 
statute  being  a  local  act,  the  locality  affec 
by  its  provlsitHis  Is  not  stated  In  the  title 
the  act.  (d)  The  statute,  being  a  special 
local  act,  prescribes  pnnlshment  for  crime 
misdemeanor. 

The  sheriff  made  return  to  the  writ  shi 
Ing  the  cause  of  the  petitioner's  detent! 
and  the  circuit  Judge  made  an  order  rema 
Ing  him  to  the  custody  of  the  sheriff.  Fi 
this  order  be  takes  writ  of  error  to  1 
court 

The  actual  existence  of  chapter  4746  a 
law  upon  our  statute  books  does  not  dep* 
upon  any  extrinsic  facts  outside  of  the  1 
Itself.  But  whether  it  Is  specifically  ap 
cable  to  any  particular  county  in  the  bU 
or  whether  its  provisions  can  be  violated 
any  such  county,  so  as  there  to  incur 
penalties,  depends  upon  the  necessarily  i 
requisite  f^ct  whether  or  not  an  election  1 
been  held  in  such  county  resulting  In  a  [ 
hibltlon,  under  article  19  of  the  constltuti 
of  the  sale  there  of  Intoxicating  liquors. 
Indictment  or  information  under  said  ch 
ter  must  necessarily  allege,  In  order  to  cha 
the  offense,  the  fact  of  the  holding  of  si 
an  election,  and  that  It  resulted  against 
sale  of  such  liquors  In  the  particular  local 
named,  as  well  as  the  fact  of  the  prohlbl 
sale.  And,  of  course,  It  Is  necessary  also 
prove  such  allegations.  Cook  v.  State, 
Fla.  698,  6  South.  451. 

The  record  before  us  shows  that  the  pis 
tlfiF  in  error  was  tried  and  convicted  pf  si 
offense  In  the  county  court  that  was  clot! 
with  the  requisite  Jurisdiction,  which  Ju 
ment  was  affirmed  on  writ  of  error  by  ' 
circuit  court,  and  there  Is  nothing  in  t 
record  to  exclude  the  presumption  that  i 
information  upon  which  he  was  tried  was 
all  respects  sufficient  In  law,  or  that  he  v 
not  tried  In  all  respects  In  accordance  w 
law,  or  that  he  was  denied  therein  the  fi 
est  benefit  of  all  proper  and  legal  defens 
One  of  the  vital  questions  of  fact  involi 
In  such  trial  was  whether  or  not  an  elect 
had  been  previously  held  In  such  county,  t 
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whether  or  not  it  resulted  gainst  the  sale 
of  Intoxicating  Uqnors  In  gnch  county.  The 
writ  of  habeas  COTpns  cannot  be  utilized  to 
Bubserre  the  office  of  a  writ  of  error.  Bx 
parte  Bowen,  28  Fla.  214,  6  South.  65.  And 
la  the  Judgment  of  thli  court  the  matters  of 
fact  tending  to  eatablldi  or  dlsproTc  the  hold- 
ing of  such  election  In  said  county  and  Its 
result  cannot  be  again  reinvestigated  by 
means  of  the  writ  of  habeas  corpus. 

The  court  has  also  luTestigated  the  qnes- 
tlons  raised  as  to  the  constitatlonallty  of  said 
chapter  4746,  and  finds  that  they  are  unten- 
able. 

The  Judgment  of  the  court  b^w  is  af- 
firmed. 


HOBBIS  T.  FLORIDA  OENT.  &  P.  B.  CO. 

(Supreme  Cburt  of  Florida.   Feb.  5,  1901.) 

NBOUOBNCB  BT  RAILROAD  COMPANY— ACCI- 
DKNT  AT  CR0S8IN0. 

1.  Section  1.  c.  4071,  Laws  1891.  was  adopted 
hefe  from  the  Oode  of  the  state  tyt  Georgia. 
Under  Its  proTldons,  what  will  constitute  the 
amount  or  kind  of  diligence  that  will  be  re- 
quired as  "ordmary  and  reasonable"  must  nec- 
essarily vary  nnder  different  circumstances.  It 
cannot  be  measured  or  ascertained  by  any  fix- 
ed and  inflexible  standard,  because  the  words 
just  quoted  are  themselves  relatlre  terms,  and 
what  under  some  conditions,  would  be  ordi- 
nary and  reasonable  diligence,  might,  under 
other  conditions,  amount  to  even  gross  negli- 
gence. 

2.  In  said  statute  (chapter  4071,  Laws  1891), 
the  term  "ordinary  care"  is  not  used  in  the  nar- 
rowest and  most  confined  sense  of  the  word 
"ordinary."  but  Is  intended  therein  to  require 
of  railroad  companies,  in  the  cases  faillnjir  with- 
in its  proTiaiong,  all  the  care  and  diligence 
ordinarily  due  from  them,  under  lilce  drcum- 
Btances*  Mclgendes,  and  conditions  in  like  cases, 
such  care  and  diligence  to  be  In  every  case  cov- 
ered by  the  statute,  strictly  commensurate  with 
the  demands  and  exigencies  of  the  occasion, 
and  by  the  relationship  that  the  company  bears 
at  the  time  to  the  par^  In  qnestion.  It  is  not 
the  de^gn  o{  this  statute.  In  Its  ase  of  the  word 
"ordinary."  to  abrogate  established  phrases, 
such  as  ''highest  degree  of  care,"  expressive  of 
the  comparative  decrees  of  care  due  fnHu  such 
companies  in  varying  cases  to  persons  occupy- 
ing differioK  relations  to  the  company,  and  sur- 
rounded by  varying  circumstances  and  condi- 
tions. Its  meaning  is  that,  in  order  to  fulfill 
the  required  measure  of  "all  ordinary  and  rea- 
sonable care  and  diligence"  In  the  particular 
case  of  one  of  its  passengers,  e.  g.  it  most  ex- 
erriae  all  the  care  and  diligence  ordinarily  due 
to  passengera,  which,  by  comparison.  Is  the 
highest  degree  of  care  strictly  and  reasonably 
commensurate  with  his  relationship  as  such  to 
the  company  and  with  the  cireamstmnoea  and 
exigencies  of  the  situation. 

(Syllabus  by  the  Ooort.) 

Error  to  circuit  court,  Duval  county;  Rhy- 
don  H.  ObII,  Judge. 

Action  by  William  Herman  Horrla,  by  W. 
J.  Morris,  his  next  friend,  against  the  Florida 
Central  &  Peninsular  Railroad  (Company. 
Judgment  for  defendant,  and  plalntltF 
brings  error.  Reversed. 

Ttat  plalntlfl  In  error,  WUllam  H.  Morris, 
try  W.  J.  Morria,  Ua  procheln  ami,  on  the 


24th  day  of  January,  1895,  Instituted  his  ac- 
tl<Mi  of  trespass  for  peracmal  Injuries  against 
the  defendant  In  &ror,  the  Florida  Central 
&  Peninsular  Railroad  Company,  In  the  cir- 
cuit court  of  Duval  county.  The  original  dec- 
laration in  the  cause  is  as  follows:  "(l)  Her- 
man Morris,  by  bis  next  friend,  William  J. 
Morris,  through  Fletcher  and  Wurts,  his  at- 
torneys, snea  the  Florida  Central  &  Peninsu- 
lar Railroad  Company,  a  corporation  organ- 
ized and  doing  business  under  the  laws  of  the 
state  of  Florida,  for  that  heretofore,  to  wit, 
on  the  11th  day  of  December,  A.  D.  1894,  the 
defendant  was  the  owner  and  operator  of  a 
line  of  railroad  leading  Into  and  out  of  the 
dty  of  Jacksonville,  In  the  county  and  state 
aforesaid,  and  by  means  of  the  said  lines  of 
railroads  was  engaged  In  the  business  of 
carrying  goods  and  passengera  for  hire,  and 
In  furtherance  of  Its  said  business  on  the 
day  aforesaid  the  defendant  owned  and 
maintained  In  the  city  of  Jacksonville  a 
large  number  of  tracks,  comprised  within 
certain  limits  called  a  yard,  which  said  tracks 
were  then  in  use  for  the  purpose  of  deliver- 
ing and  receiving  freight  and  making  up  de- 
fendant's trains;  that  one  of  said  tracks,  to 
wit,  the  north  track,  nearest  Bay  street,  In 
said  dty  of  Jacksonville,  extended  from  a 
switch  near  the  viaduct  in  said  city  east- 
ward, to  and  along  the  rear  of  ^orea  on 
Bay  street,  across  the  end  of  Cedar  street 
in  safd  city,  if  projected  south  from  Bay 
street  and  nearly  opposite  the  Intersection 
of  said  Cedar  street  with  said  Bay  street 
the  defendant  commonly  kept  and  maintain- 
ed an  opening  to  its  yard  and  roadway  lead- 
ing across  said  north  tradi.  In  order  to  afford 
access  to  its  other  tracks  lying  south  of  said 
tracks,  and  to  afford  Ingress  and  egress  for 
doing  Its  business  in  connection  with  Its 
tracks  beyond  and  south  of  said  crossing  and 
said  north  track;  that  on. the  day  aforesaid 
the  plaintlfC  lawfully  went  into  said  opening 
and  on  said  crossing,  and  there  were  box 
cars  east  of  said  opening  or  crossing,  but 
none  west  thereof,  on  said  track,  but  as 
plaintiff  reached  said  track,  and  was  lawful- 
ly crossing  the  same,  a  train  belonging  to 
the  defendant  and  controlled  by  SMvants  of 
the  defendant,  and  propelled  by  a  loccHUotive 
called  a  'pusher*  or  'switch'  engine  bel<wg- 
Ing  to  the  defendant  without  any  notice  or 
signal  to  him,  but  through  the  negligence  of 
the  servants  of  the  defendant  then  In  the 
employ  of  the  defendant  the  said  train  was 
IM-opelled  backward  with  great  speed,  strik- 
ing the  plaintiff,  and  knocking  him  down, 
and  the  rear  trucks  of  the  car  of  the  train 
thus  propelled  ran  over  plaintiff,  and  crush- 
ed, mashed,  and  mangled  hla  left  arm  in 
such  manner  as  to  render  It  necessary  that 
the  said  arm  should  be  amputated  between 
the  wrist  and  elbow,  and  also  mashed  and 
mangled  and  tore  the  flesh  from  the  plain- 
tiff's leg  below  the  knee,  by  reason  of  which 
the  plaintiff  suffered,  and  still  aultas,  great 
bodily  harm  and  m^tal  angnlih,  utd  Is 
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maimed  for  life,  and  plaintier  claima  f20,000 
damages. 

"(2)  The  irfaintJfr.  Herman  Morris,  liy  his 
next  friend,  William  J.  Morris,  further  sues 
the  defendant,  the  Florida  Central  &  Penin- 
sular Railroad  Company,  a  corporation  as 
aforesaid,  fen-  that  the  defendant  was  pos- 
sessed of  a  railroad  locomotive  and  train  of 
cars  attached  thereto,  and  was  by  Its  serr- 
ants  driving  and  conducting  the  same  upon 
its  certain  track  In  the  dty  of  Jacksonville, 
county  and  state  aforesaid,  and  the  plain- 
tiff fvas  lawfully  crossing  the  said  railroad 
track,  and  the  defendant,  by  Its  servants,  so 
negligently  drove  and  CMiducted  the  said  en- 
glue  and  train  that  thereby  the  same  was 
and  were  driven  against  the  plaintiff,  and  se- 
verely injured  him;  wherefore  the  plaintiff 
says  he  has  sustained  damage  to  the  amount 
of  $20,000. 

"(3)  The  plaintiff  further  sues  the  defend- 
ant for  that  heretofore,  to  wit,  on  the  lltb 
day  of  December,  A.  D.  1894,  In  the  city 
of  Jacksonville,  Duval  county,  Florida,  the 
plaintiff  walked  upon  and  along  a  certain 
roadway,  open,  to  tbe  public,  extending  from 
Bay  street,  through  unlnclosed  grounds, 
across  the  track  of  defendant,  nearly  oppo- 
site the  Intersection  of  Bay  and  Cedar  streets, 
In  the  dtj  of  Jacksonville,  from  Bay  street 
to  other  tracks  of  defendant;  and  at  a  cer- 
tain crossing  of  tiie  said  roadway  and  .a  cer- 
tain railroad  of  the  defendant,  to  wit,  the 
north  track  In  its  yard  in  said  dty  of  Jack- 
sonville, the  defendant  was  then  and  there 
possessed  of  a  certain  locomotive  engine,  and 
train  of  cars  then  propelled  thereby,  which 
said  locomotive  engine  and  train  were  then 
and  there  under  the  management  <^  divers 
then  servants  of  tbe  defendant,  who  were 
then  and  there  driving  the  same  upon  and 
along  the  said  railroad,  near  and  towards 
the  crossing  aforesaid;  and  while  the  plain- 
tiff, with  all  due  care  and  diligence,  was 
then  and  there  walking  across  said  railroad 
track  at  the  said  crossing  vpoa  tbe  said 
railway  there,  tbe  defendant  then  and  there, 
by  Its  servants,  so  carelessly  and  improper- 
ly drove  and  managed  the  said  locomotlTe 
engine  and  train  that  by  and  through  the 
negligence  and  Improper  conduct  of  the  de- 
fendant by  its  servants  In  that  behalf,  the 
said  train  was  then  and  there  run  upon  and 
struck  with  great  force  and  violence  the 
plaintiff,  and  thereby  the  plaintiff  was  knock- 
ed down,  and  the  rear  trucks  of  the  rear  car 
of  the  said  train  ran  over  and  upon  his  left 
arm  and  leg,  tearing  and  mashing  tbe  flesh 
from  his  said  leg,  and  so  mangling,  cnista- 
Ing,  and  mashing  his  said  arm  as  to  render 
it  necessary  to  amputate  It  between  the  el- 
bow and  wrist,  and  tbe  plaintiff  was  there- 
by greatly  wounded,  bmlsed.  and  hurt,  and 
was  maimed  for  life,  and  be  became  sick, 
sore,  lame,  and  disordered,  and  so  remained 
for  a  long  space  of  time,  to  wit,  hitherto, 
during  all  whlc^  time  be,  the  plaintiff,  snf- 
iBred  gnat  pain;  wlierefore  ttie  plaintiff 


soys  he  Is  injured  and  has  sustained  dam- 
ages to  the  amount  ot  SSXtfiOfK  and  there- 
fore he  brings  his  suit 

"(4)  And  the  plaintiff  further  sues  the  de- 
fendant for  that  heretofore,  to  wit  on  tbe 
11th  day  of  December.  A.  D.  1894.  the  de- 
fendant owned  and  operated  a  line  of  rail- 
road leading  Into  the  dty  of  JadEsonviUe. 
county  of  Duval,  aforesaid,  and  was  then 
and  there  engaged  in  tbe  business  of  carry- 
ing freight  and  passengers  for  hire,  and  at 
Its  terminus  in  said  city  of  Jacksonville  it 
used  and  maintained  a  large  number  of 
tracks  comprised  within  Its  depot  grounds 
or  yard,  lying  south  of  Bay  street  and  ex- 
tending along  the  same  from  Bridge  to  Ho- 
gan  streets.  In  said  city  of  Jacksonville,  and 
across  tbe  ends  of  CSay,  Cedar,  and  Julia 
streets;  that  at  said  time  defendant's  yards 
and  tracks  opposite  tbe  Intersection  of  Bay 
and  Cedar  streets  were  accessible  by  an  opea 
roadway  corresponding  to  an  extension  of 
Cedar  street  south,  which  was  kept  open  by 
defendant  and  at  this  point  for  the  width 
of  some  forty  feet  there  was  an  open 
roadway  or  driveway  entering  defendant's 
grounds,  winding  to  tbe  right  a  short  dis- 
tance, and  then  extending  between  coal  bins, 
one  on-  either  side,  across  defendant's  track, 
some  distance  southward,  to  other  tracks  of 
defendant;  that  defendant  had  no  Inclosure 
of  Its  said  grounds  as  aforesaid  at  this  point 
but  maintained  this  opening  and  roadway, 
so  leading  across  Its  tracks  as  aforesaid,  out 
to  Bay  street;  that  the  plaintiff  on  the  day 
aforesaid  was  living  with  his  parents  in 
tbe  second  story  of  a  building  on  the  south 
side  of  Bay  street,  fronting  the  same,  and 
extending  back  to  the  north»>ly  track  of 
defendant  on  which  some  box  cars  were 
standing,  near  and  west  from  said  building; 
that  from  the  front  of  said  building  on  Bay 
street  said  opening  or  driveway  leading  to 
defendant's  grounds  and  across  Its  tracks 
was  west  about  one  hundred  feet;  that  plain- 
tiff was  then,  to  wit  three  years  and  four 
months  of  age,  and  hid  always  been  care- 
fully protected,  looked  after,  and  cared  for 
by  his  parents,  and  forbidden  going  on  the 
streets  alone,  but  the  said  day,  without  the 
fault  or  negligence  or  lack  of  due  care  on 
tbe  part  of  his  parents,  and  unknown  to 
them,  be  went  alone  into  a  store  next  door 
to  where  he  lived,  and  thence  into  the  yard 
of  defendant  through  said  unlndosed  place 
along  said  driveway,  and  to  and  upon  its 
said  northerly  track,  which  was  exposed  as 
aforesaid,  being  its  first  track  south  of  Bay 
street  and  at  said  crossing  leading  between 
the  said  bins  on  defendant's  aald  track  was 
playing  as  a  child  of  his  age  naturally  would, 
being  attracted  there  by  said  railway  and 
said  tracks  and  said  cars  and  the  said  unln- 
closed grounds;  that  plahitlff,  being  of  tbe 
age  aforesaid,  was  Incapable  of  understanil- 
tug  and  appreciating  the  danger  of  his  posi- 
tion, or  that  be  was  technically  locaotlous 
or  trespaaslng;  that  plaintiff  was  aad  Is  deaf 
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and  dumb;  tbat  he  ww  In  said  posltioD  but 
ft  few  miautea  wben  tlie  locomotive  engine, 
called  a  'puslier'  or  'switch'  engine.  In  con- 
trol and  under  direction  oC  defendant's  serr- 
ants,  vlolentlf  pushed  and  drove  a  train  of 
uara  of  tha  defendant,  from  the  direction  of 
the  switch  located  In  said  yard  some  dis- 
tance west  of  where  plalntiCT  stood,  said 
track  turning  gradually  southward  In  its 
westerly  course  from  said  crossing  towards 
the  switch  eastward,  to  and  upon  and 
against  the  plaintiff  with  great  force;  that 
no  signal  was  given,  there  was  no  switch- 
man or  brakeman  on  the  rear  of  said  train 
so  driven  as  aforesaid,  and  without  notice 
or  warning  to  the  plaintiff  said  train  was 
negligently  shoved  and  driven  by  said  en- 
gine with  great  violence,  and  was  negU- 
sently  forced  down  said  track  upon  the 
plaintiff,  detached  from  said  engine,  and 
uncontrolled  by  a  brakeman  or  switchman  or 
otherwise,  and  after  said  train  struck  plain- 
tiff It  was  only  stopped  by  colliding  with 
said  box  can  standing  on  said  track  just 
east  of  said  crossing;  that  through  the  neg- 
ligence of  defendant,  by  its  servants,  this 
plaintiff  was  violently  Icnocked  down  by 
said  train,  his  left  arm  was  masbed  and 
crashed  so  that  it  became  necessary  to  ampu- 
tate It  between  the  wrist  and  elbow,  and 
his  left  leg  was  mangled  and  masbed.  and 
he  was  otherwise  hurt,  bruised,  and  Injured. 
By  reason  of  defendant's  negligence,  by  Its 
stjrvants  as  aforesaid,  the  plaintiff  was  in- 
jured as  aforesaid,  and  was  maimed  for  life, 
and  became  and  was  sick,  sore,  lame,  and 
so  maimed,  to  wit,  hitherto,  during  all  which 
time  plaintiff  suffered  great  pain,  and  plain- 
tiff claims  f20,000  damages." 

To  this  declaration,  and  to  each  of  the  four 
counts  thereof,  the  defendant  donurred.  aa- 
slgnlng  aa  grounds  of  demurrer  the  follow- 
ing: 

"(1)  Does  not  state  a  cause  of  action. 

"(2)  Does  not  state  facts  showing  negli- 
gence on  the  part  of  defendant. 

"(3)  Is  vague,  indeflnlte,  uncertain  as  to 
the  alleged  road  at  the  point  where  said 
plaintiff  Is  alleged  to  have  been  injured. 

"(4)  The  declaration  does  not  state  facts 
showing  that  the  point  at  which  the  Injury 
occurred  was  upon  a  public  highway  on 
which  the  plaintiff  and  the  public  had  a  right 
to  be  at  the  time  of  the  alleged  Injury." 

And  to  the  second  count  the  following 
additional  grounds  of  demurrer: 

"(5)  Second  count  statea  no  facts  whatever 
showing  cause  of  actitm  or  negligence  on 
part  of  defendant." 

And  the  following  additional  grounds  of 
demurrer  to  the  fourth  count: 

"{,&)  This  count  shows  negligence  of  plain- 
tiff and  his  parents  in  permitting  plaintiff  to 
attempt  to  cross  the  tracks  of  defendant" 

This  demurrer  was  siutained  by  the  court, 
and  the  plaintiff  filed  his  amended  declara- 
tlOD.  as  follows:  "Herman  Morris,  by  his 
next  friend.  WlUlam  J.  Morris,  by  Fletcher 


and  Wurts,  his  attorneys,  sues  the  Florida 
Central  &  Peninsular  Railroad  Company,  a 
corporation  organized  and  doing  business  un- 
der the  laws  of  the  state  of  Florida,  for  that 
heretofore,  to  wit,  on  the  11th  day  of  De- 
cember, lSf>4,  the  defendant  owned  and  op- 
erated a  line  of  railroad  leading  into  the 
city  of  Jackaonvllle,  in  said  county  and  state, 
and  having  its  terminus  in  the  said  city  of 
Jacksonville,  and  that  It  possessed  a  tract 
of  land  lying  adjacent  to  Bay  street,  which 
said  Bay  street  Is  the  most  frequented  thor- 
oughfare ot  the  said  city,  and  the  plaintiff 
further  avers  that  the  said  tract  of  land  on 
the-  day  aforesaid  was  used  by  the  defend- 
ant as  a  switch  and  freight  yard,  and  was 
in  constant  use  for  loading  and  unloading 
freight  cars,  and  for  making  up  trains  by 
switching  cars  back  and  fourth,  all  of  which 
operations  were  naturally  attractive  and  In- 
teresting to  a  child  of  tender  years,  and  were 
likely  to  cause  a  child  of  tender  years  to 
wander  onto  the  said  premises,  and  to  ex- 
pose Itself  to  Injury  upon  the  tracks  of  the 
said  yard;  and  the  plaintiff  further  avers 
that  the  position,  occupation,  and  uses  of  the 
said  tract  of  land  as  aforesaid  were  well 
known  to  the  officers  of  the  defendant,  and 
they  further  well  knew  that  the  uses  afore- 
said would  naturally  Interest  and  attract  a 
child  of  tender  years,  and  would  naturally 
Induce  a  child  of  tender  years  to  wander  up- 
on the  said  premises,  and  to  expose  Itself  to 
Injury  from  the  use  aforesaid,  all  of  whlcli 
were  in  their  nature  dangerous  to  life  and 
limb;  and  the  plaintiff  further  avers  that  at 
a  point  on  said  Bay  street  t^poslte  to  the 
Intersection  of  Bay  and  Cedar  streets,  mucli 
frequented  by  pedestrians  of  all  ages,  Inclml- 
lug  children  of  tender  years,  the  defendant 
maintained  an  oi>en  roadway  leading  from 
said  Bay  street  into  the  said  premises,  and 
around  and  among  the  defendant's  tracks, 
which  said  roadway  on  the  day  aforesaid 
was  in  common  use  by  all  pers<»is  having 
business  with  the  defendant  to  receive  or 
deliver  goods  upon  the  said  premises,  and 
which  said  roadway  had  every  appearance  of 
being  a  highway  open  to  the  public;  and  the 
plaintiff  further  avers  that  the  existence  of 
the  said  roadway,  and  Its  location  and  use 
on  the  day  aforesaid,  were  well  known  to 
the  officers  of  the  defendant,  yet  the  defend- 
ant on  the  day  aforesaid  wantonly,  and 
with  a  reckless  disregard  for  human  life, 
was  guilty  of  gross  negligeoce.  in  that  no 
barrier  or  guard  was  maintained  or  sta- 
tioned at  the  intersection  of  the  said  road- 
way with  said  Bay  street,  and  no  precau- 
tions whatever  were  taken  to  [urevent  chil- 
dren of  tender  years  from  wandering  into 
and  upon  the  said  premises  among  the  shift- 
ing trains;  and  the  plaintiff  avers  that  he 
was  on  the  day  aforesaid  of  the  age  of  three 
years  and  four  months,  and  had  always  been 
carefully  protected,  looked  after,  and  cared 
for  by  his  parents,  and  had  be&i  fortitdden 
to  (o  on  the  streets  alone,  but  m  the  said 
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iaj,  wltbont  tbe  fault  or  negligence  or  lade 
of  due  care  on  the  port  of  his  parents,  and 
unkuowa  to  them,  he  went  alone  Into  a 
store  next  door  to  where  he  lived,  and  thence 
Into  the  yard  of  defendant  through  said  un- 
Inclosed  place  along  said  roadway,  and  to 
and  upon  one  of  the  defendant's  tracks, 
which  was  exposed  as  afwesald,  being  Its 
first  track  south  of  Bay  street  and  in  said 
yard,  and  was  there  playing  as  a  child  nat- 
urally would,  being  attracted  there  by  said 
roadway  and  said  track  and  said  cars  and 
tbe  said  unlnclosed  grounds;  that  plaintiff, 
being  of  tbe  age  aforesaid,  was  Incapable 
of  understanding  and  appreciating  the  dan- 
ger of  his  position,  or  that  he  was  tech- 
nically incautious  or  trespassing;  that  plain- 
tiff was  and  is  deaf  and  dumb,  and  that  he 
was  In  said  position  but  a  few  minutes  when 
a  locomotive  engine  called  a  'pusher*  or 
'switch'  engine,  In  control  of  and  under  di- 
rection of  defendant's  serrants,  violently 
pushed  and  drove  a  train  of  cam  of  the  de- 
fendant frcmt  tbe  direction  of  the  switch, 
located  in  said  yard  some  distance  west  of 
where  plaintiff  stood,  said  track  turning 
gradually  southward  In  its  westerly  course 
from  said  crossing  towards  tbe  switch,  east- 
ward to  and  upon  and  against  the  plaintiff 
with  great  force;  that  no  signal  was  given, 
there  was  no  switchman  or  brakeman  on 
the  rear  of  said  train  so  driven  as  afore- 
said, or  at  said  crossing,  or  any  other  person 
to  give  any  warning  or  signal,  and  without 
notice  or  warning  to  the  plaintiff  said  train 
was  negligently  shoved  and  driven  by  said 
engine  with  great  violence,  and  was  negligent- 
ly forced  down  said  track  upon  tbe  plaintiff, 
and  after  said  train  struck  said  plaintiff  it 
was  only  stopped  by  colliding  with  said  box 
cars  standing  on  said  track  just  east  of  said 
crossing;  that  through  tbe  negligence  of  said 
defendant,  by  Its  servants,  this  plaintiff  was 
violently  knocked  down  by  said  train,  his 
left  arm  was  masbed  and  crushed,  so  that  it 
became  necessary  to  amputate  It  between 
tbe  wilst  and  elbow,  and  his  left  leg  was 
mangled  and  mashed,  and  he  was  otherwise 
hurt,  bruised,  and  injured.  By  reason  of  de- 
fendant's gross  and  wanton  negligence  by 
its  servants  as  aforesaid,  the  plaintiff  was 
injured  as  aforesaid,  and  was  maimed  for 
life,  and  became  and  was  sick,  sore,  lame, 
and  so  maimed,  to  wit,  hitherto,  during  all 
which  time  plaintiff  suffered  great  pain,  to 
tbe  damage  of  plaintiff  $20,000. 

"(2)  And  for  second  count  to  the  ammded 
declaration  the  plaintiff  avers  all  the  aver- 
ments of  the  first  count,  and  further  avers 
that  on  the  day  aforesaid  the  said  road- 
way across  and  among  aald  tracks  was  open, 
and  customarily  used  by  great  numbers  of 
people,  which  was  known  to  the  officers  of 
the  defendant,  and  that  the  agents  and  serv- 
ants of  the  defendant  were  guilty  of  gross 
and  wanton  negligence,  in  this:  that  they 
failed  to  provide  any  person  to  stand  on  tbe 
rear  oC  or  iwar  tbe  aald  moving  car  to  want 


persons  of  the  danger  therefrom,  and  1 
to  give  any  signal  of  tbe  approach  of  th 
In  any  way,  by  reason  whereof  t^e  pis 
was  injured  as  aforesaid.  Tbe  pis 
claims  $20,000  damages." 

To  this  amended  declaration,  and  to 
of  the  counts  thereof,  the  defendan 
murred  upon  the  ft^Iowlng  gronndB: 
Said  counts  show  on  their  face  that  ] 
tiff  was  not  entitled  to  be  on  the  tra 
defendant  where  he  was  hurt,  and  tba 
plaintiff  was  a  trespasser  on  same. 

"(2>  Show  no  tight  of  plaintiff  to  1 
the  track  ot  detenthint. 

"(3)  Does  not  show  any  intentional  1 
Inflicted  by  defendant,  which  Is  necessa 
case  of  this  kind,  to  base  recovery  a{ 
defendant  upon. 

"(4)  It  is  InsufBcIent  to  state  aa  a  c( 
sion  that  the  premises  of  plaintiff  wei 
tractive  and  Interesting  to  the  plaintiff 
caused  tbe  plaintiff  to  expose  hlnuelf  ' 
Jury. 

"(6)  Does  not  show  tbat  at  the  point  i 
plaintiff  was  injured  defendant  allowed 
maintained  an  open  roadway  to  the  pub] 

"(6)  The  plaintiff,  being  an  Infant  o 
years  claimed  in  tbe  declaration,  and 
and  dumb,  required  all  the  more  care  o 
part  of  the  parents  that  he  should  m 
permitted  to  go  upon  the  track  erf  tb< 
fendant 

"(7)  Does  not  allege  tbat  defendant'! 
ploy^s  saw  plaintiff  on  tbe  track,  or  bat 
knowledge  of  his  being  on  the  track,  a 
time  or  before  he  was  hurt 

"(8)  Does  not  state  a  cause  of  action. 

"(9)  Does  not  state  facts  abowlng  i 
gcnce  on  part  of  defendant 

"(10)  Is  vague,  indefinite,  uncertain  as  1 
alleged  road  at  the  point  where  said  i 
tiff  is  alleged  to  have  been  Injured. 

"(11)  Does  not  state  facts  showing 
the  point  at  which  the  Injury  occurred 
upon  a  public  highway  on  wbicb  the  pla 
and  the  public  had  a  rl^^t  to  be  at  the 
of  the  alleged  Injury. 

"(12)  Shows  negligence  of  plahitiff  an 
parents  in  permitting  plaintiff  to  attem 
cross  the  tracks  of  defendant" 

This  demurrer  was  also  sustained,  ant 
plaintiff  faiUng  to  all^  further,  final 
ment  was  rendered  in  faTor  of  tbe  defei 
and  against  the  plaintiff,  trom  which 
ment  the  idalntlff  below  took  writ  ot  en 
this  court. 

Fletcher  &  Wurta,  for  plaintiff  In  i 
John  A.  Henderson  and  John  O.  Ooc^ 
defendant  in  emr. 

TAYLOR,  a  X  (after  stating  the  f 
The  rulings  of  tbe  court  below,  upon  th 
murrers  to  the  original  and  amended 
larations,  and  the  entry  of  the  final 
ment  thereon,  are  assigned  as  error. 

Tbe  gist  fxt  the  contenti<ni  made  by 
demnnen  Is  that  neltliw  of  the  conn 
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tii%  original  or  amended  declaration,  when 
confeased  to  be  true,  makes  out  a  case  of 
legal  liability  against  the  defendant  company. 

There  are  four  counts  to  the  original  dec- 
laratloQ  and  two  to  the  amended  declaration, 
and  for  convenienee  we  will  refer  to  tbem  aa 
tbe  lat,  2d,  Sd.  4th,  5tb,  and  6tta  counts*  In 
the  (Wder  in  which  they  appear  in  the  ac- 
companying statement 

The  merits  of  the  declaration  InTolre  a 
discussion  of  the  following  aectkm  1  of  chap- 
ter 4071  of  the  Acts  of  the  Florida  Legisla- 
ture of  1S91:  "A  railroad  company  shall  be 
liable  for  any  damage  done  to  persons,  stoc^ 
or  other  property,  by  the  running  of  the 
locomotives,  or  cars,  or  other  machinery  of 
such  company,  or  for  damage  done  by  any 
person  In  the  emi^oymeut  and  service  ot 
such  company,  unless  the  company  shall 
make  It  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and 
diligence,  the  presumptltm  in  all  caaes  being 
against  the  company."  This  section,  as  will 
be  seen  on  comparison,  was  adopted  here 
from  the  statutes  of  the  state  of  Georgia 
(Code  Ga.  1873,  I  8088;  Olr.  Code  1886,  | 
2321),  and  seems  to  have  been  originally  en- 
acted there  as  early  as  the  legislatlTe  ses- 
sion <^  the  years  1865  and  1866. 

In  the  well-considered  case  of  Crawford  t. 
BallToad  Co.,  106  Ga.  870,  88  S.  B.  826,  In 
discussing  this  statute,  the  court,  quoting  ap- 
provingly from  Holland  t.  Sparks,  92  Ga. 
763,  18  S.  E.  890,  says:  "What  will  consti- 
tute the  amount  or  kind  of  diligence  which 
will  be  required  as  'ordinary  and  reasonable* 
must  necessarily  vary  under  different  circum- 
stances. It  cannot  be  measured  or  ascer- 
tained by  any  fixed  and  Inflexible  standard, 
because  the  words  Just  quoted  are  themseWss 
relative  terms,  and  what,  under  some  em- 
dltlons,  would  be  ordinary  and  reasonable 
diligence  might,  under  other  conditions, 
amount  to  even  grosi^  neglig«ice.  For  in- 
stance, for  moat  purposes,  running  a  peesen- 
ger  train  through  the  country  at  the  rate  of 
twenty-five  miles  an  hour  would  be  safe,  pru- 
dent, and  proper,  while  to  run  the  same 
train  at  this  rate  over  a  croailng  in  a  crowd- 
ed dty  would  amount  to  wantonness.  The 
measure  of  diligence  due,  therefore,  by  a 
railroad  company  to  any  person,  Is  a  relative 
(me,  and  what  is  or  Is  not  due  diUgence  must 
be  arrived  at  in  every  case  with  reference 
to  the  surrounding  circumstanoes,  and  the 
relatl<u)s  which,  for  the  time  being,  the  com- 
pany and  the  person  in  question  occupied  to- 
wards each  other."  And  again,  in  the  same 
case  (Crawford  v.  Ballroad  Co.),  it  is  said: 
"Admitting,  for  the  sake  of  the  argument, 
that  the  general  rule  Is  that  a  railroad  com- 
pany owes  no  doty  to  the  trespasser  who  Is 
upm  or  dangerously  near  Its  track  in  front 
of  a  moving  train,  until  its  servants  have 
discovered  his  presence  there,  and,  there- 
fore, so  far  as  his  safely  is  concerned.  Is  not 
oUlged  to  maintain  a  lookout  in  the  direction 
in  which  the  train  bi  moving,  we  do  not  think 
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that  this  could  properly  be  held  to  be  a  uni- 
form, fixed,  and  invariable  rule,  applicable 
alike  to  all  eases  and  under  all  clrciuustan- 
oea.  Conduct  which  might,  under  one  set  of 
circumstances,  show  that  all  ordinary  and 
reasonable  care  and  diligence  had  been  ob- 
served, might,  under  a  different  set  of  cir- 
cumstances, be  insufficient  to  show  an  ob- 
servance of  such  care  and  diligence.  We 
think  that  such  a  rule  could  mean  no  mors 
than  this:  Taking  the  locality  where  the 
train  is  running,  and  all  the  surrounding  clr- 
cunutanoest  If  those  In  control  of  the  move- 
ment of  the  train  have  no  reason  to  appre- 
hend that  there  may  likely  be  a  human  be- 
ing on  the  track  in  front  of  the  engine  they 
are  und^  no  duty  to  one  who  may  in  fact 
be  there  until  they  have  actually  discovered 
that  he  is  there.  But  if,  from  the  locality 
or  surrounding  circumstances,  there  Is  reason 
to  apprehend  that  the  track  in  front  of  the 
locomotive  may  not  be  clear  of  human  beings, 
then  it  seems  to  us  it  la  the  duty  of  the  em- 
ployes of  the  company  to  keepa  lookout  ahead 
of  the  train.  •  •  •  Suppose  that  a  loco- 
motive engineer  knows  that,  in  a  particular 
locality,  people,  and  especially  children,  with- 
out even  an  Implied  license  of  the  railroad 
company,  are  likely  to  be  upon  the  railroad 
track;  can  he,  while  his  train  is  rushing  at 
great  velocity  through  this  locality,  fall  to 
look  down  the  track  in  front  of  him,  with- 
out being  guilty  of  negligraice  relatlv^  to  a 
child  who  may  be  injured  or  killed  by  >the 
locomotive?  Are  people,  children  as  well  as 
adults,  likely,  at  least  in  daylight,  to  be  very 
near  or  upon  a  railway  track  within  the 
limits  of  a  populous  city,  at  points  where 
they  have  no  right  to  go  upon  the  right 
way  of  the  company?  If  th^y  are,  Is  a  man 
charged  with  the  running  and  control  of  a 
railroad  train  •  *  *  under  no  duty,  rela- 
tively to  such  people,  when  his  train  is  run- 
ning through  such  a  city,  either  to  slacken 
its  speed  or  to  look  ahead  of  his  engine? 
These  are  questions  which  we  feel  sure  no 
court  can,  as  mere  matters  of  law,  decide  In 
the  negative."  This  construction  thus  pat 
upon  this  statutory  phrase,  "all  ordinary  and 
reasonable  care  and  diligence,"  the  absence 
of  which  hi  cases  of  personal  Injury  by  rail- 
way companies  fastens  them  with  le|^  lia- 
bility. Is  consonant  with  the  general  defini- 
tion of  "negligence"  as  entertained  by  many 
of  the  courts  and  by  em)n«it  text  writers. 
Thus,  in  Railroad  Go.  v.  Jonea,  00  U.  8.  438, 
24  L.  Ed.  606,  it  Is  defined  as  follows:  "Neg- 
ligence Is  the  failure  to  do  what  a  reasonable 
and  iH^dent  person  would  ordinarily  have 
done  under  the  circumstances  of  the  sltoa- 
tion,  or  doing  what  such  a  person  under  the 
existing  circumstances  would  not  have'  dcme: 
The  essence  of  the  fault  may  lie  In  omission 
or  ocKomlsslon.  The  duly  Is  dictated  and 
measured  by  the  exigencies  of  the  occasion.*' 
The  latter  clause  of  this  definition  the  writer 
wonid  amend  as  follows:  The  du^  is  dic- 
tated and  meatuied  by  the  ezlgmcies  ot  the 

Digitized  by  Google 


38  BOTJTHBBN  KEIPOBTBB. 


(na. 


occaaloD,  as  tbey  were  known  to  exist,  or 
sbonliS  reasonably  have  been  known  or  ex- 
pected toexlct  from  other  known  and  existent 
fkets  and  drcumstancee,  by  the  party  cbar- 
ged  with  Aralt  Kay  t.  Ballroad  Ca,  66  Fa. 
268.  8  Am.  Bep.  628;  BaUway  Oo.  v.  Mc- 
Donald. U2  r.  S.  262,  U  Sop.  Ot  618.  88  L. 
Ed.  434;  Tonng  t.  Clark,  16  Utah.  42,  60  Pac 
832;  BlankeUBldp  t.  Ballroad  Co..  94  Va. 
448. 27  S.  B.  20;  2  Bbear.  &  B.  Neg.  (6th  Bd.) 
i  484;  Ballroad  Oo.  t.  Wlllianu,  37  Fla.  406, 
20  South.  668;  UltcheU  t.  Ballroad  Co..  68 
N.  H.  96,  34  Atl.  674;  Ballway  Oo.  t.  Blat- 
tery,  8  Appb  Oaa.  1166.  Of  conrae,  we  do  not 
wish  to  be  understood.  In  what  has  been 
said  touching  the  provMons  of  our  statute 
quoted  above,  as  holding  that  in  any  and  all 
cases,  and  under  any  and  all  drcnmstances. 
sncb  companies  are  to  be  held  only  to  the 
exercise  ot  ordinary  care  in  the  narrowest 
and  moat  omflned  sense  of  tiie  term  "ordl- 
nazy,"  but  our  meaning  Is  that  sucb  compa- 
nies, In  every  case  falUng  wltiiln  the  pur- 
view of  this  atatnte,  are  boond  to  ezerdse 
all  oardlnaiy  and  leastmable  care  and  dlU- 
gence  strictly  commensurate  with  the  exigen- 
cies of  ttae  occasion,  and  demanded  by  the 
relationship  that  It  bears  ftv  the  time  being 
to  tbe  party  in  question.  Thus,  It  Is  general- 
ly held  that  to  passengers  on  Its  trains  such 
companies  are  due  tbe  hlgbfist  degree  of  care. 
The  wmrd  "hl^iest"  Is  the  superlatlTe  In  com- 
parisons. When  the  care  due  from  them  to 
ttieir  passei^en  la  held  up  in  cranpaiiscHi  to 
that  due  to  a  trespaasw  oa  their  tracks,  or 
to  one  of  th^  conductors  tv  brakemen.  or 
to  a  tramp  stealing  his  iHiBsage,  It  may  i«op- 
erly  be  termed  "hlghMt,"  and  the  purpose  of 
this  statute  is  not  to  abrogate  these  estab- 
lished phrases' qsq^resBlTe  of  compuratlTe  de- 
grees ci  care  due  In  varying  cases  to  persons 
oocnpylng  different  relations  to  the  cmnpany, 
and  surrounded  by  varying  drcnmstances 
and  condltlcms,  but  Its  meaning  Is  that.  In 
order  to  fnlflU  the  m^nre  "all  ordinary 
and  zeastmable  care  and  diligence'  In  the 
particular  case  <tf  a  passenger,  the  care  ordl* 
narily  demanded  towards  passengers,  wbldi 
Is  the  h^iest  d^ree  of  care,  strictly  and 
reaaouibly  commensurate  with  his  relatlon- 
rihlp  as  such  to  the  company  and  with  the 
ctreumstances  of  the  sttpatiw.  must  be  ob- 
sured;  In  that  €t  a  tresimsser  <m  its  tracks, 
all  the  care  and  diligence  ordinarily  and  rea- 
sonably commensurate  with  bis  particular  re- 
lationship to  tba  company,  and  with  tbe  cir- 
cumstances of  ttae  sttoation.  whenever  un- 
der a  duty  to  him,  Uiougfa  it  is  a  different 
kind  of  cue,  and  may  properly  be  said  to  be 
much  lower  In  degree  to  that  due  to  tbe  pas- 
soiger;  and  so  on,  in  all  the  varying  cases 
as  they  may  occur. 

Applying  these  principles  to  the  several 
counts  of  the  declaratltm,  we  think  that  the 
first  count  states  a  case  calling  tor  a  defense, 
and  submfsslble  to  a  Jury.  Conceding  that  Ito 
aUegatlona  ue  Insnfficdeat  to  ^ow  the  exist- 
ence of  a  poUlc  crossing  <tf  Its  tra^  at  tta 


poiat  at  tbe  alleged  iniory,  In  ttw  broadest 
sense  of  the  term  "pabUc  crosslBg."  aiHtllng 
the  public  of  lit^t  generally  to  go  fliace,  yet 
it  does  definite  aUege  that  the  defendant  It- 
self  maintained  an  opot  roadway  Into  its 
yard  and  across  Its  tracks  for  the  use  of  all 
persons  receiving  or  delivering  frelj^t  from  or 
to  It,  which  Is  equivalent  to  an  allegation  of 
an  egress  mvltatlon  ^  fbs  defendant  to  all 
persons  receiving  or  delivering  freight  to  go 
there,  and  that  all  such  persons  could  law- 
fully and  rightfully  go  there,  and.  without  giv- 
ing his  age.  It  also  alleges  that  the  plaintiff 
was  lawfully  there.  Under  these  drcmnstam- 
ces,  admitted  by  the  demnrrer  to  be  true,  it 
was  the  duty  et  the  CMBsnny,  dictated  by 
these  alleged  facts  and  ctoeumatancea.  to  nse 
all  ordinary  and  reasonable  care  In  moving 
its  cars  about  such  crossing  to  ftv<^  injury  to 
persons  thus  Invited  tbersk  and  who  might 
reasonably  have  been  expected  to  be  there. 
One  of  such  precantlcms.  at  least,  under  the 
drcumstanoes,  was  to  gtn  the  ordinary  slff- 
nals  of  waxnbig  of  the  mproadh  of  ito  cars, 
which  It  alleges  was  not  Ham,  and  it  is  also 
alleged  that  It  negligently  pnsheH  ito  cars  bacfe 
upon  the  plataitlff  with  great  speed. 

The  second  count  of  the  dedaratioi,  with- 
out alleging  plaintiff's  age,  foUews  the  ap- 
proved form  as  set  out  in  2  Chit  PL  (16tb 
Am.  Ed.)  676,  and  Is,  we  think,  not  aut^ect  to 
demurrer.  Contributory  negUgiaiee,  If  any.  on 
the  part  of  the  plaintiff  in  such  cases,  need  not 
be  expressly  negatived  In  his  declaratl<m.  but 
is  matter  of  affirmative  defense.  TbSa  was 
true  beftwe  the  enactment  of  sectloo  2  of  said 
chapter  4071  of  tiie  Laws  of  1S91.  and  since 
tbe  adoption  of  this  statute,  that  makes  con- 
tributory negligence  taly  a  partial  defense, 
tlie  rule  of  pleadlog  apifUet  with  even  greater 
force. 

What  Is  said  of  ttie  second  eonut  ^^les 
substantially  also  to  the  third  count 

Conceding  that  the  fourth  count  does  not 
sufficiently  all^  the  alstence  at  ttae  place 
of  the  Injury  of  a  public  crossing  of  tiie  de- 
fendant's tracks,  yet  we  think  it  states  a  ease 
for  the  BuImilBslon  to  a  Jury  oo.  tbe  ques- 
tion as  to  whether  the  def«idant  company 
used  all  ordinary  and  reasonaUe  can  and 
diligence  called  for,  demanded,  and  dictated 
by  the  edgendes  of  the  occaskm  as  tb^  are 
allied  to  have  existed.  Tbe  count  In  ques- 
tion alleges,  in  substance,  that  tbe  defradant 
maintained  ito  tracks  and  switdi  yard  In  Uie 
dty  of  Ja4±scmville  In  dose  proximity  to  Bay 
street  of  said  city;  that  it  kept  and  malntatai- 
ed  an  t^tenlng  or  roadway,  40  feet  In  width, 
from  Bay  street  Into  Its  yard  and  across  ito 
tra^  What  were  ttie  uses  at  pnrpoaes  for 
which  this  roadway  was  kept  w  malntatoed 
are  not  alleged,  but  ito  existence  Is  clearly 
stated;  that  the  plaintiff,  without  fault  or 
negligence  on  the  part  of  his  parents,  and 
without  their  knowledge,  he  being  of  the  age 
<mly  of  8  years  and  4  months,  wandered  Into 
said  yard  throivh  said  <v>enlng  or  roadvray. 
and  while  playing  on  the  crossing,  unoon- 
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■dooi  of  bis  dsnger,  the  defendant,  hj  a 
"klddnc  switch/'  and  without  any  signal  or 
warning,  and  wlthont  any  tirakeman  t>eing  on 
the  rear  end  of  title  cars,  etc  at  said  croaalng, 
violently  backed  Its  cars  orer  him.  Inflicting 
the  severe  injuries  alleged.  There  is  no  al- 
legation that  the  defendant  inflicted  ttie  injury 
after  dlscoTering  the  plalntUI,  or  that  It  was 
wantonly  or  purposely  done.   Tinder  these  cir- 
cumstances, It  presents  a  question  for  a  Jury 
to  determine  whether.  In  view  of  all  the  sur- 
rounding  facts  and  circumstances,  such  as 
that  the  defendant's  switch  yard  was  located 
In  a  populous  city  like  JadcsonTille,  that  It 
maintained  Into  said  yard  and  across  its 
trades  an  opea  roadway  or  drlTeway  leading 
out  to  the  tiioroDghfare  called  "Bay  Street," 
In  said  city,  at  Oie  width  itf  an  ordinary 
street.  It  was  reasonable  for  ttie  defendant 
and  Its  serrants  to  anticipate  Uiat  persons 
would  In  all  probablUty,  at  some  time  or  oth- 
er, wander  Into  Its  yard,  and  be  there  exposed 
-  to  danger,  and,  tbns  anticipating,  whether  tt 
was  in  the  exercise  ot  all  ordinary  and  rea- 
sonable care  and  diligence,  conuneosurate 
with  the  exigeudes  of  the  occadon,  In  not 
keeping  a  barrier  or  guard  of  SMue  kind  at 
said  opening,  or.  If  so.  In  kicking  back  cars 
across  the  entrance  of  said  roadw^  Into  said 
yard  without  signals  of  warning,  and  without 
haiiag  a  brakeman  on  the  rear  of  said  cars, 
and  without  having  said  cars  under  flie  con- 
titd  of  dther  a  brakeman  or  an  engine,  when 
propelled  badtwards  at  great  q>eed. 

What  Is  here  said  of  the  fonrdi  copnt  ap- 
^es  with  greater  emidiaslB  to  the  aUc^ttons 
of  the  fifth  and  sixth  counts. 

It  follows  from  what  has  been  said  that 
the  court  below  erred  In  sustaining  the  two 
demurrers  to  the  orl^nal  and  amended  dec- 
laration and  In  ttie  entry  of  the  final  judgment 
thereon  against  the  plaintiff.  It  Is  therefore 
ordered  that  the  jndgment  of  the  court  be  re- 
versed, with  directions  to  orermle  the  demur- 
rers to  fb»  wlglnal  and  amended  declaration, 
and  for  rach  farther  praeeedlngs  as  may  be 
orasonant  with  law. 


HAHMBTT  r.  WHITB. 
(Supreme  Court  of  Alabama.   Jan.  16,  1901.) 

DHBD  ABBOLVTB  IN  PORH— BILL  TO  RBDEEM. 

1.  In  a  bin  filed  to  haTe  a  deed  declared  a 
mortsflKe,  and  to  be  allowed  to  redeem  the 
landii  coQTeyed  ther^n,  the  foUowiog  facta 
were  Rverred:  Said  deed  was  executed  to  the 
defenuant  for  the  sole  purpose  of  secaring  a 
loan  made  to  complainant,  and  promissory 
nates,  called  "rent  notes,"  were  given  for  like 
consideratioB:  the  defendant  agreeing  that  pay- 
ment of  such  notes  should  be  considered  as 
payment  on  the  loan,  and  not  for  the  use  of  the 
land.  There  were  othn-  facta  averred,  showing 
that  it  was  intended  bj  both  parties  that  the 
deeds  as  executed  sbonld  operate  only  as  a 
CQortgage.  The  complainant  bad  never  surren- 
dered poesesBion  of  the  land,  and  woe  in  posses- 
sion at  the  time  of  the  filing  of  the  bill.  Held, 
such  transaction  did  not  constitute  complainant 
I  tenant  of  defendant,  nor  did  it  establish  a 
relation  betwen  them  which  estopped  the  com- 


plainant, though  In  poBsesaion  of  the  land,  to 
maintain  said  bill. 

2.  It  is  not  essential  to  the  equity  of  a  bUl 
filed  to  have  a  deed  declared  a  mortgage  and  to 
be  allowed  to  redeem  the  lands  conveyed  there- 
in that  it  ahould  allege  a  previous  tender  of  the 
sum  admitted  to  be  dne  on  the  alleged  mort* 
gage,  nor  that  such  sum  should  lie  brought  into 
court  on  the  filing  of  the  bill- 
Appeal  from  chancery  court,  Ooosa  coun- 
ty: R.  B.  Kelly,  Judge. 

BlU  by  J.  T.  White  against  C.  W.  Ham- 
mett  From  a  decree  overruling  a  demur- 
rer to  the  blU.  defendant  appeals.  Affirmed. 

It  was  averred  In  the  BUI  that  the  com- 
plainant borrowed  from  the  d^okdant  a  sum 
of  money,  and  to  secure  the  payment  4^  the 
same  he  executed  to  the  defendant  an  alMo- 
lute  deed  to  certain  lands,  specifically  de- 
scribed, nptm  the  express  understanding  and 
agreement  with  the  defendant  that  he  would 
reconvey  said  lands  to  the  complainant  upon 
the  p^ment  (tf  the  money  loaned  when  the 
same  fell  due^  "or  at  any  other  time  when 
said  pigment  was  made,"  and  that  he  would 
make  to  the  complainant  a  bond  for  title  to 
reconvey  said  lands  to  him;  that  under  this 
agreemoit  the  money  was  loaned,  the  deed 
was  executed  by  the  complainant  and  his 
wife,  and  the  defendant  uecuted  to  him  a 
bond  for  title  to  reconvey  said  lands  upon 
the  payment  of  the  loan;  that  snbsequ^tly 
he  btHTowed  an  additional  sum  ftom  the  com- 
plainant, wltb  the  understanding  that  die 
deed  should  stand  as  collateral  security  for 
the  payment  of  said  sum,  and  as  addltitmal 
securi^  he  gave  to  the  defendant  xvomls- 
sory  notes  which  show  that  th^  were  given 
for  the  rent  of  said  lands,  but  that  In  fact 
tiiey  were  to  secure  the  repayment  of  the 
money  so  borrowed.  It  was  then  averred 
that  before  the  filing  of  tiie  bill  tiie  com- 
plainant tmdered  to  the  defendant'  the  full 
amount  due  him.  Including  Interest  and  all 
costs,  and  demanded  that  be  should  recon- 
vey to  him  aald  lands,  but  that  the  dafoid- 
ant  refused  to  receive  the  m«iey  or  to  ce- 
convey  the  lands.  It  was  fnrtiier  averred  In 
the  bill  that  the  complainant  never  sur- 
roidered  possesslm  of  the  lands  to  the  com- 
plainant, but  continued  to  hold  them,  and 
was  In  possession  at  the  time  of  the  filing 
of  the  bllL  He  then  offered  to  pay  what- 
ever amount  may  be  ascertained  to  be  due 
from  him  to  the  complainant,  and  submtt- 
ted  himself  to  the  jurisdiction  of  the  court 
The  prayer  of  the  bill  was  that  the  deed  ex- 
ecuted by  bim  to  the  defaidant  be  declared 
a  mortgage,  and  that  be  be  allowed  to  re- 
deem by  paying  the  amount  ascertained  to 
be  due  the  defendant  fnie  defendant  moved 
to  dismiss  tiie  biU  tor  the  want  of  equity, 
and  also  demurred, to  the  bill  i^on  several 
grounds,  which  were  substantially  as  fel- 
lows: (1)  Bald  bill  does  not  make  &  tender 
of  the  amount  due  the  resp<mdent,  and  does 
not  show  that  the  tender  of  the  lawful 
amount  due  It  had  been  made.  The  bill 
i»  an  effort  by  a  tmant  to  r^ra^ate  a  ten-- 
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ancf  wttbout  first  surrendering  the  poBses* 
Blon  to  the  landlord.  (3)  The  bill  shows  on 
Its  face  that  complainant  at  the  time  of  the 
filing  of  the  bill  occupied  the  position  of  ten- 
ant ot  the  premises  to  the  respondent  as 
landlord,  and  It  does  not  appear  that  be  sur- 
rendered the  premises  and  severed  that  re- 
lation before  he  filed  the  bllL  (4)  Said  bill 
does  not  show  afflrmatlTely  that  at  the  time 
it  was  filed  the  complainant  occupied  such 
relation  to  the  respondent  as  to  enable  him 
to  file  sach  bill  and  obtain  the  relief  prayed 
for.  On  the  submission  of  the  cause  upon 
the  motion  and  the  demurrer,  the  chancellor 
rendered  a  decree  OTermllng  each  of  them. 

W.  T.  Bdvardi  ud  Dryer  &  Webb,  for  ap- 
pdUant  F.  L.  Smll^  for  app^Iee. 

SHARPE.  J.  Prima  facie  the  bill  shows 
the  deed  from  complainant  to  defendant  was 
given  and  accepted  for  the  single  purpose 
of  securing  a  loan;  that  the  so-called  "rent 
notes"  were  given  upon  a  like  conaidera- 
tlon,  it  being  agreed  that  payment  thereof 
should  be  considered  as  payments  on  the 
loan,  and  not  for  the  use  of  land.  The  al- 
leged transactions  did  not  constitute  com- 
plainant defendant's  tenant,  nor  doea  It  es- 
tablish any  relation  which  estops  the  com- 
plainant, though  in  possession  of  the  land, 
to  Invoke  the  JuriBdlctI(m  of  equity  which 
exists  to  declare  the  deed  a  mortgage  and 
to  redeem.  To  ascertain  the  true  intent 
and  meaning  of  the  several  alleged  agree- 
ments the  chancery  court  wiU  go  behind  the 
writings,  If  enabled  to  do  so  by  competent 
evidence.  It  Is  not  essential  to  the  equity 
of  the  bill  for  It  to  allege  a  previous  tender 
ot  the  sum  admitted  to  be  due  on  the  al- 
leged mortgage,  nor  is  It  required  that  such 
sum  be  brought  into  court  on  the  filing  of 
the  bill.  McGuire  v.  Van  Pelt,  55  Ala.  344; 
McCaUey  v.  Otey,  90  Ala.  302,  8  South.  157. 
The  decree  will  be  affirmed,  at  appellant's 
cost  Affirmed. 


AT.AWAMA  u.  BY.  GO.  T.  BROWN. 
(Bupteme  Court  of  Alabama.   Feb.  12.  1901.) 

APPBAL— BILIj  of  BXCBPTIONS— SIOMINO  AFT- 
BR  TBRM— DDHURRBRS  TO  PLE9ADIN08-AP- 
PBAL—NECBSSITY  OF  JUDOHENT— NEW  TRI- 
AL—INSUFFICIENCY OF  PROOF  —  MOTION — 
8PBCIFIGATION  OF  SRRORa. 
1.  Under  Code,  1  616,  providing  that  bills  of 
exception   must   be   slgneil   at   the   trim  nt 
whlui  the  exceptions  were  taken,  nnloss  the 
time  for  signine  it  is  extended  by  an  order  of 
the  court,  a  bill  of  exceptions  in  a  case  tried 
in  the  October  term,  1898,  which  was  signed 
Jnne  12,  1899,  was  vf^d,  in  the  absence  of  an 
order  allowing  such  bill  to  be  signed  after 
adjournment,  since  the  October  term  could  not 
b«  extended  beyond  the  time  fixed  by  law  for 
the  begiBning  of  the  February  term  next  ensu- 

Where  no  record  entry  appeared  in  a  case 
which  amounted  to  a  judgment  on  demurrers 
to  ^e  pleadings,  assignments  of  errors  relat- 
ing to  such  demurrers  were  without  support 
OD  appeal. 

S.  where  there  was  no  palpable  failure  of 
pnoC  to  support  a  verdict.  Judgment  would  not 


be  reversed  for  overruling  a  motion  for  a  a 
trial,  made  on  the  ground  that  the  evidence  i 
not  support  the  verdict. 

4.  Where  a  motion  for  new  trial,  based 
errors  of  law,  did  not  specify  the  errors  ct 
plained  of,  the  trial  court  did  not  err  In  de 
big  it. 

Appeal  from  city  court  ot  Montgome 
A.  D.  Sayre,  Judge. 

Action  by  3.  M.  Brown,  as  admlnlstra 
of  the  estate  ot  J.  Brown,  deceaa 
against  the  Alabama  Midland  Railway  CX 
pany,  to  rccov^  for  the  negligent  kill 
of  plaintiff's  Intestate.  From  a  Jndgmeni 
favor  of  plaintiff,  and  from  an  wder  deny 
a  motion  tor  a  new  trial,  defendant  appe 
Affirmed. 

The  complaint  contained  two  coonts, 
which  the  plaintiff  sought  to  recover  f25. 
damages.  The  defendant  interposed  dem 
rers  to  each  of  the  coimts  of  the  compla 
The  Judgment  entry  as  to  the  njUngs  of 
court  upon  these  demurr^  was  as  foUo' 
"And  the  defendant  demurs  to  the  c<»npia 
which  demurrer,  being  argued  by  oouz 
and  understood  by  the  court,  is  hereby  o^ 
ruled."  The  defendant  pleaded  the  grac 
issue  and  several  special  pleas.  In  whict 
sought  to  set  up  facts  showing  that  neit 
the  defendant  nor  its  employte  were  gui 
of  negligence  at  the  time  of  the  acdd 
which  resulted  in  the  death  of  plaintiff's 
testate.  There  were  demurrers  Interpo 
by  the  plaintiff  to  these  several  special  pl« 
The  Judgment  entry  relating  to  the  mil: 
of  the  court  upon  these  demurrers  was 
follows:  "The  plaintiff  thereupon  demun 
pleas  numbered  •  •  •,  which  demnrt 
are  sustained  by  the  court"  Under  the 
cislon  on  the  present  appeal  it  is  unnecessi 
to  set  out  the  facts  in  detalL  The  Jury 
turned  a  verdict  assessing  the  plaintl 
damages  at  |5,3T8.24,  for  which  amoi 
Judgment  was  rendered.  Thereupon  the 
fendant  made  a  motion  for  a  new  tr 
which  was  in  words  and  figures  as  folio- 
"Now  comes  the  defendant,  and  doth  mi 
for  a  new  trial  In  said  cause,  and  for 
court  to  set  aside  and  vacate  said  Judgmc 
1st.  The  verdict  was  contrary  to  law. 
The  verdict  was  contrary  to  the  facts. 
The  court  erred  in  refusing  the  charge 
quested  by  the  defendant  in  writing,  na: 
ly,  charge  No.  2,  or  charge  No.  1,  or  cba 
No.  4,  or  charge  No.  7,  or  charge  No.  8, 
charge  No.  15,  or  charge  No.  16,  or  cha 
No.  16H>  or  charge  No.  17,  or  charge 
or  charge  No.  20,  or  charge  No.  21,  or  cba 
No.  22,  or  charge  No.  2S,  or  charge  No. 

4.  The  court  erred  in  Its  exclusion  of  te 
mony  against  the  objection  of  defendi 

5.  The  court  erred  In  Its  refusal  to  excl 
testimony  against  the  objection  of  deft; 
ant.  7.  Said  verdict  Is  excessive."  1 
motion  for  a  new  trial  was  overruled,  i 
to  this  ruling  the  defendant  duly  except 
Defendant  appeals,  and  assigns  as  error 
several  rulings  of  the  trial  court  t»  wt 
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excepttoiu  were  reserved.  In  this  coart  a 
motion  was  made  to  Btrike  the  bill  of  ex- 
cepHons  from  the  flle  on  the  grotma  that 
said  hlU  of  exceptions  was  slffned  after  the 
adjournment  of  the  court  for  the  term  dur- 
ing which  the  Judgment  In  the  cause  was 
rendered,  without  anj  order  being  made  by 
the  court  allowing  said  bill  of  exceptions  to 
be  signed  after  said  adjournment,  and  no 
agreement  of  counsel  in  writing  was  made 
to  such  fact  as  by  law  required.  The  record 
discloses  the  following  facts:  The  suit  was 
brought  on  September  7,  1890.  Judgment 
was  rendered  in  favor  of  the  plaintiff  on 
October  19,  1898.  On  January  2,  1809,  a  mo- 
tion was  made  for  a  new  trial.  On  Feb- 
ruary 17,  1899,  the  motion  for  a  new  trial 
was  continued,  and  the  court  adjourned 
without  making  any  order  extending  the 
time  for  the  presentation  of  the  bill  of  ex- 
ceptions, or  an  order  that  such  bill  of  excep- 
tions could  be  signed  after  adjournment,  and 
there  was  no  agreement  between  the  coun- 
sel in  the  case  of  such  fact  The  record 
shows  that  on  April  1.  1899.  the  motion  for 
a  new  trial  was  overruled,  that  on  May  1, 
1899.  the  bill  of  exceptions  was  filed  wltb 
the  derk  of  the  court,  and  on  June  12,  1890, 
ttM  jndce  signed  said  bill  of  ezoeptioni. 

A.  A.  WUey  and  Oha».  Wilkinson,  for  99- 
pellont  Jolin  V.  A.  Sanfind,  Jr.,  for  avpel- 
lee. 

SHARPB,  J.  Section  616  of  the  Code  pro- 
vides that  bills  of  exceptions  must  be  signed 
at  the  term  at  which  the  exception  was  tak- 
en, unless  the  time  for  signing  It  Is  extend- 
ed by  an  order  of  the  court  The  October 
term.  1898,  of  the  city  court,  at  which  the 
trial  of  this  cause  was  had,  could  not  have 
extended  beyond  the  time  fixed  by  law  for 
beginning  the  February  term.  1899;  and  It 
was  on  June  12.  1899,  that  the  bill  of  excep- 
tions was  signed.  Therefore  the  motion  to 
strike  out  the  assignments  of  error  based  on 
rulings  made  at  the  main  trial  must  prevail. 
No  record  entry  appears  which  amounts  to 
a  Judgment  on  demurrers  to  pleading,  and 
for  lack  of  such  Judgment  the  assignments 
of  error  relating  to  such  demurrm  are  left 
wifliont  support  Improvement  Co.  v.  Du- 
boae  (Ala.)  28  South.  880;  Hereford  v.  Combs 
(Ala.)  28  South.  582;  Blankenshlp  v.  Owens 
(Ala)  27  South.  974;  Mercantile  Co.  v. 
O'Rear,  112  Ala.  247.  20  South.  SS3.  This 
condition  of  the  record  confines  our  consider- 
ation to  the  trial  court's  ruling  on  the  mo- 
tion for  a  new  trial  As  to  that  ruling  the 
bill  of  exceptions  stands,  since  the  presump- 
tion is  that  the  following  term,  at  which  the 
motion  was  tried,  not  being  adjourned  by 
law.  had  not  In  fact  adjourned  when  the  bill 
was  signed.  In  reviewing  the  court's  ruling 
on  the  motion  we  have  examined  the  record, 
and  find  that  the  complaint  presents  a  good 
cause  of  action;  that  there  is  evidence  from 
which  the  Jury  might  reasonably  have  found 


for  the  plaintiff  under  the  first  count  as 
amended.  If  not  under  the  second  count;  and 
that  the  damages,  as  to  amount,  were  not 
unwarranted  by  the  evidence.  To  authwize 
a  reversal  for  overruling  a  motion  for  new 
trial  on  the  ground  that  the  v«rdlct  Is  Insuffl- 
dentiy  supported  by  evidence,  thwe  must 
be  a  palpable  failure  of  proof  to  support  the 
verdict  Dlllard  v.  Savage,  98  Ala.  688.  18 
South.  S14;  Cobb  v.  Malone,  92  Ala.  630.  » 
South.  738. 

The  grounds  of  the  motion  not  disposed  of 
by  what  has  been  said  are  so  gmerai  that 
the  trial  court  cannot  be  put  in  errw  for 
overruling  them.  One  Is,  in  dfect  that  the 
court  erred  In  refusing  one  or  another  of 
sixteen  written  Instructions;  another  assigns 
generally  the  exclusion  of  testimony  against 
defendant's  objections;  and  another  assigns 
In  the  same  way  the  admission  of  testimony 
against  its  objections.  There  were  several 
of  such  rulings,  both  in  excluding  and  ad- 
mitting evidence.  A  motion  for  new  trial, 
based  on  errors  of  law  occurring  during  the 
trial,  should  be  specific,  so  as  to  direct  the 
court's  attention  to  the  particular  matters 
sought  to  be  examined  for  error.  Cobb  v. 
Malone,  supra.  The  Judgment  must  be  af- 
firmed. 


OADBDBN  ft  A.  U.  RT.  CX>.  T.  GADSDEN 
LAND  ft  IMPBOyBMQNT  00. 

(Snpreme  Court  of  Alabama.    Jan.  15,  1901.) 

BRBAOR  OP  CONTRACT-PLBADINO-CONIHAOT 
OP  SALE— CONSTRUCTION— PA- 
SOL  BVIDBNGB. 

LA  plea  of  non  est  factum,  properly  verl- 
fle^  IS  a  fall  answer  to  a  complaint  the  gist  of 
which  is  the  breach  of  a  written  contract  con- 
tained in  a  deed. 

2.  Where  one  proposes  to  buy  property  from 
another  at  a  given  price,  upon  the  condition 
that  the  seller  diall  pwfonn  an  additional  act 
and  the  seller  makes  a  counter  proposition  to 
■ell  u^n  the  terms  proposed,  "leaving  off"  the 
condition  for  the  performance  of  such  addition- 
al act  and  the  oayer  tberenpon  certifies  his 
assent  to  the  modification,  and  accepts  the  prop- 
osition, the  sale  is  complete;  and  tne  perform- 
ance of  the  additional  act  orUinaJlr  propoeed 
by  the  parchaser  forms  no  part  of  the  contract 
of  sale,  even  thongh  it  may  be  evident  from  the 
declaration  of  the  seller,  made  Immediate 
thereafter,  that  he  neverthdess  Intended  to 
perform  such  additional  act. 

S.  It  is  only  when  there  is  a  latent  ambiguity 
In  a  contract  that  the  subseqnent  conduct  of  the 
parties  can  be  looked  to  fw  aid  in  its  eon* 
stractlon. 

Appeal  from  dty  oonrt  of  Gadsden;  Jolm 

H.  Dlsqne,  Judge. 

Action  by  the  Gadsden  ft  Attalla  Union 
Railway  Company  against  the  Gadsden  Land 
ft  Improvement  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Affirmed. 

This  was  an  action  brought  to  recover 
damages  for  the  alleged  breach  of  a  cove- 
nant alleged  to  be  contained  In  a  deed  execu- 
ted by  the  defendant  to  one  J.  M.  Elliott 
Jr..  the  complaint  alleging  that  Elliott  had 
transferred  and  assigneg  all  of  ^^^^1^^ 
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tltl«,  and  Interest  In  mid  deed  to  ttie  plain* 
tut.  The  corenant  relied  upon,  as  alleged  In 
the  comiHalnt  to  be  contained  In  the  deed, 
was  "that  the  defendant  was  to  build  a  hotel 
on  file  mountain,  to  cost  $15,000.  and  fur- 
ntab  It  at  a  cost  not  less  than  16,000" ;  and  It 
was  averred  In  the  complaint  that  this  cove- 
nant on  the  part  of  the  defendant  iras  the 
material  consideration  and  Inducement  on 
the  part  of  the  said  J.  M.  EOllott,  Jr.,  to  en- 
ter Into  a  contract  as  evidenced  by  said  deed. 
It  was  furthes:  alleged  In  the  complaint  that 
the  defendant  had  failed  to  build  the  hotel 
and  to  furnish  It  as  It  bad  covenanted  to  do, 
and  Uiat  the  plaintiff  had  thereby  suffered 
damages  to  the  extent  of  135,000.  The  com- 
plaint, as  originally  filed,  contained  but  one 
count  Subsequently  a  second  count  was 
added.  To  each  of  these  counts  the  defend- 
ant demumd  upon  the  grounds  that  each  of 
said  counts  shows  that  the  covenant  relied 
upon  was  made  with  Elliott,  azid  not  with 
the  plaintiff,  and  that,  therefore,  plaintiff 
could  not  maintain  the  present  action  for  the 
breach  of  the  alleged  covenant  Bach  of 
these  demurrers  was,  by  the  court  overruled. 
The  defendant  pleaded  the  general  Issue,  and 
by  special  plea  set  up  that  the  alleged  ex- 
tract as  evidenced  by  the  deed  set  forth  In 
the  complaint  was  not  such  a  contract  as 
the  plaintiff  was  anthorlssed  by  Its  charter 
to  make,  and  tiierefore  ultra  vires  and  void. 
On  August  ZU  1896,  the  defendant  illed  a 
plea  of  non  est  factum,  which  was  sworn  to, 
and  which  was  In  words  and  figures  as  f<A- 
lows:  "(4)  And  for  farther  plea  on  this  be- 
half defendant  says  that  no  deed  or  other 
writing  omtalntng  any  stipulation,  as  set 
forth  in  plaintiffs  complaint  to  the  effect 
that  defendant  obligated  Itself  to  build  a 
hotel  to  cost  fifteen  thousand  dollars,  and 
furnish  it  at  a  cost  of  not  less  than  five  thou- 
sand dollars,  at  the  Highlands,  and  open  the 
same  tor  the  reception  of  guests,  was  ex- 
ecuted by  defendant  or  by  any  one  author^ 
Ized  to  bind  the  defendant  in  the  premises; 
and  defendant  makes  oath  that  this  plea  is 
true.^*  This  plea  was  demurred  to  upon  the 
following  grounds:  (1)  It  does  not  aver  or 
show  such  a  state  of  facts  as  traverses  plaln- 
tifTs  complaint  or  such  as  Is  in  confession 
and  avoidance  thereof.  (2)  Said  plea  does 
not  aver  or  show  that  the  contract  allied 
in  the  oomidaint  to  have  been  breached  was 
embraced  In  said  deed,  nor  that  there  was  no 
other  contract  on  the  part  of  the  defendant 
for  ths  use  and  benefit  of  the  plaintiff,  ex- 
cept that  referred  to  In  the  complaint  On 
February  29^  1S96,  the  defendant  filed  a  veri- 
fied plea,  which  was  In  worda  and  flgnrea  aa 
follows:  "No.  4.  And  for  further  plea  on 
this  behalf  to  said  second  count  defendant 
says  that  no  deed  or  other  vrritlng  containing 
any  stipulation  aa  set  forth  In  the  said  sec- 
ond count  to  tiie  effect  that  the  defendant 
was  to  build  a  hotel  <m  the  mountian,  to 
cost  fiftera  tlionsand  dollars,  and  furnish  it 
at  a  cost  of  not  less  than  five  thouaand  dol- 


Iars»  was  ever  executed  by  defendant  oe  i 
one  authorized  to  Und  defendant  in 
premises.  Defendant  admlta  the  execut 
of  a  deed,  a  copy  of  which  is  hereto  atta 
ed,  and  marlied  the  same  'BxhlMt  A,*  mak 
the  same  a  part  of  this  plea.  And  defesdi 
avers  that  tlds  is  the  only  deed  executed 
It  to  James  M.  Elliott  Jr>>  in  r^;ard  to 
subject-matter  of  this  suit  And.  defsid 
makes  oath  that  this  plea  Is  true."  Sul 
quently  the  defendant  filed  the  follow 
pleas,  which  were  sworn  to:  *'(6)  And 
plea  and  answer  to  both  counts  of  said  a 
plaint  defendant  says  that  the  only  conti 
Into  which  it  ever  entered  with  James 
Elliott  Jr.,  In  regard  to  the  aubject-matter 
this  suit  is  a  deed,  a  copy  of  which  la  atta 
ed  as  'Exhibit  A'  to  defendant's  plea  Mc 
to  a  second  count  of  plaintiff's  complal 
and  defendant  makes  said  Exhibit  A  a  p 
of  this  plea;  and  defendant  makes  oath  t] 
this  plea  is  true.  (7)  And  for  fnrtiier  p 
on  this  behalf  to  both  counts  ol  the  cc 
plaint  defendant  saya  that  no  deed  or  otJ 
writing  In  regard  to  the  subject-matter 
this  suit  was  ever  executed  by  it  or  by  s 
one  authorized  by  any  one  to  bind  It  In  1 
premises,  save  and  except  a  deed,  a  c<^y 
which  is  attached  as  'Exhibit  A*  to  plea  I 
4  to  second  count  of  said  complaint  and  i 
fendant  makes  said  Exhibit  A  a  part  of  t] 
plea;  and  defendant  mak^  oath  that  tl 
plea  Is  true."  Attached  as  Exhibit  A 
plea  No.  4.  filed  on  February  28.  1886,  ti 
a  deed  which  the  complainant  alleged  ci 
talned  the  covenants  for  the  recovery 
damages  for  the  breach  of  which  the  pr 
ent  action  was  brought  The  prefatory 
citals  of  this  deed  set  out  the  negotlatio 
between  J.  M.  Elliott  Jr.,  and  the  defei 
ant  wlilcfa  led  to  and  were  consummated 
the  execution  of  said  deed.  These  negot 
tions  are  aufficiently  shown  in  the  oplnit 
AftM-  stating  and  setting  out  at  length  tlu 
negotiations,  the  deed  then  conveyed  to  sf 
J.  M.  Elliott  Jr.,  his  heirs  and  aaaigna.  o 
tain  specifically  described  real  and  persoi 
property,  including  the  dummy  line  and  t 
rights  and  franchisee  therein  owned  by  t 
Oadsd^  Land  ft  Improronent  Oompai 
The  deed  then  continued  as  follows:  "A 
the  said  company  will  forever  warrant  a 
defend  the  title  to  said  Jainee  H.  ElUott  J 
his  heirs  ai^  assigns,  fnnn  all  lavfol  dat 
of  itself,  its  successors,  and  from  all  perso 
whatsoever.  Said  company  doea  here 
transfer,  convey,  and  deliver  to  said  Jan 
U.  Elltott  Jr.,  his  heirs  <x  assigna,  sn 
franchise  as  this  company  has  and  ow 
from  the  dty  of  Gadsden,  AUu,  allowing  i^ 
compel^  to  construct  and  operate  Ita  du 
my  line  over,  across,  and  alimg  the  streets 
said  city  of  Oadsden,  but  there  is  no  wi 
ranty  to  rest  on  this  company  aa  to  sn 
trani^ses  from  said  city  of  Oadsden;  ai 
further,  there  Is  no  warranty  to  rest  on  tl 
company  as  to  tiiat  rl^  of  vray  vrtU 
rona  along  and  across  Oie  public  roads 
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tbe  eounty,  and  which  an  located  on  the 
propert7  of  this  company.  The  said  BlllotW 
for  hlnuelfi  bla  helrt  and  aaalgna,  covenanta 
and  agrees  to  proceed  to  bolld  the  main  line 
of  said  dummy  Une  to  Attalla  within  ten 
<Laja  after  the  delivery  of  the  p<H»eaalon  of 
the  proper^  to  him  herein  meiUlfmed,  and 
which  building  be  agreed  to  do  In  his  origi- 
nal proposition  of  pnrcbase.  The  said  James 
M.  BUlott,  Jr.,  further  covenants  and  agrees 
to  boUd  the  dummy  line  to  the  Falls  and  the 
Highlands  on  Lookout  Mountain,  as  set  forth 
In  his  original  proposition,  as  the  same  origi- 
nal pnq^osltlon  Is  modified  the  restdntlcm 
of  the  atoekholdera  made  on  11th  Feb'y, 
1800,  confirming  and  ratifying  the  directing' 
sale  of  said  iffoperty.  It  Is  further  agreed 
that.  If  this  craveyance  is  not  such  as  will 
transfer  all  the  title,  claim,  and  Interest  of 
this  conpany  In  and  to  the  proper^  herein 
mentioned,  then  said  company  win  execute 
each  o(mTeyance.  and  with  such  warrant^f 
as  may  be  necessary;  but  undw  no  dream- 
stances  will  said  company  warrant  any  title, 
claim,  or  interest  to  proper^  or  franchise 
exc^  as  to  ttiat  p^on  of  the  properly 
herein  named  that  la  expressly  warranted  In 
this  instrument.  In  testimony  whereof  the 
aadsden  Land  and  Improvement  Company 
has  affixed  Its  signature  through  its  presi- 
dent. James  L.  Tanner,  and  attested  by  Its 
secretary,  the  401  day  of  April.  1690."  To 
the  fourth  plea,  filed  on  February  29,  1896, 
plaintiff  demurred  upon  the  following 
grounds:  "(1)  Said  plea  Is  no  answer  to  the 
complaint  (2)  Said  plea  makes  a  deed.  Ex- 
hibit A  an  exhibit  to  said  plea,  the  execn- 
Hon  of  which  Is  admitted;  and  said  deed 
and  plea  shows  on  Its  face  such  a  state  of 
facta  as  authorize  plaintiff  to  recover.  (3) 
Said  plea  does  not  aver  or  show  such  a  state 
of  facts  as  traverse  plaintiff's  second  count 
of  said  complaint,  or  such  as  are  In  confes- 
sion and  avoidance  thereof.  (4)  Said  plea 
does  not  aver  or  show  that  the  contract  al- 
leged In  said  second  count  to  have  been 
broken  was  embraced  In  said  deed  or  writ- 
ing, or  that  there  was  no  other  contract  be- 
tween defendant  and  Elliott  and  his  asso- 
ciates for  the  use  and  benefit  of  plaintiff, 
except  the  one  embraced  In  said  deed  or 
writing."  To  the  sixth  and  seventh  pleas 
the  plaintiff  demurred  upon  the  following 
grounds:  "(1)  Said  plea  shows  on  its  face 
that  it  Is  no  answer  to  the  plaintiff's  com- 
plaint. (2)  It  does  not  set  up  such  a  state 
of  facts  as  traverse  or  confess  and  avoid 
plaintiff's  complaint  (3)  It  makes  a  deed, 
Exhibit  A,  an  exhibit  to  said  plea,  and  ad- 
mits the  execution  of  said  deed;  and  said 
deed  and  plea  show  on  their  face  a  state  of 
facts  which  authorize  plaintiff  to  recover.  (4) 
Said  plea  sets  forth  no  such  facts  as  deny 
the  allegations  of  the  complaint  (5)  Said 
plea  sets  forth  no  such  state  of -facts  as  con- 
fess and  avoid  the  allegations  of  the  com- 
plaint (6)  Said  plea  does  not  aver  or  show 
that  the  contract  alleged  In  plaintifrs  comr 


plaint  to  have  been  breached  was  onbraced 
In  said  deed  or  writing,  nor  that  there  was 
no  other  contract  between  def aidant  and 
Elliott  and  his  associates  for  the  use  and 
bmeflt  of  plaintiff  except  that  embraced  in 
said  deed  or  writing.  (7)  Said  plea  purports 
to  answer  the  entire  complaint,  and  yet  Is 
no  answer  to  said  entire  complaint  ^ 
Said  plea  purports  to  answer  the  entire  com- 
plaint, and  yet  the  facts  set  oat  therein*  and 
the  Exhibit  A  referred  to  therein,  la  no  an- 
swer to  the  second  coont  of  said  complaint" 
The  court  ovemiled  the  demurrers  interpos- 
ed to  the  fourth,  sixth,  and  seventh  pleas,  re- 
spectively. Tbe  present  appeal  is  prosecut- 
ed from  the  Judgment  of  the  court  upon  the 
pleadings,  and  the  rendition  of  said  Judg- 
ment Is  assigned  as  error. 

Denson.  Bnmett  &  CaUl  for  appellant 
Amos  a.  Goodhue  and  Wlllatt  ft  Bros.,  for 
iU>pellee. 

SHABPE,  J.  The  plea  of  non  est  factum 
numbered  4,  and  filed  August  21,  1885,  was 
a  full  answer  to  tbe  complaint  to  which  it 
waa  Interposed,  for  the  reason  tiiat  tbe  com- 
plaint was  alone  for  the  breach  of  a  contract 
alleged  to  have  been  contained  In  a  deed. 
Plea  4,  filed  Febmary  29,  1886.  and  pleas  6 
and  7,  raise  one  and  the  same  questi(»i,  which 
Is  whether  the  contract  disclosed  In  tbe  deed 
bound  the  defendant  to  buUd  and  furnish  a 
hotel  at  the  Intended  termlnns  of  tiie  plaln- 
tlfTs  projected  Highland  railway.  By  way  of 
showing  inducement  consideration,  and  terms 
of  the  agreement,  the  deed  recites  the  nego- 
tlatiotts  had  between  the  defendant  and  El- 
liott acting  as  a  promoter  ot  the  plaintiff  cor- 
poration, which  led  to  and  were  consummat- 
ed in  the  execution  of  the  deed.  These  ne- 
gotiations were  by  writings,  beginning  with 
a  request  from  Elliott  to  be  Informed  of 
terms  upon  which  the  defendant's  dununy- 
Une  railway  properties  coalA  be  bought  Be- 
ing Informed  of  the  terms,  Elliott  agreed  to 
the  price,  but  proposed  new  terms;  one  of 
which  was,  in  effect  that  the  defendant 
should  build,  furnish,  and  open  a  hotel  on  the 
Highlands,  to  which  he  proposed  to  build  a 
dummy  line;  and  that  part  of  his  payment 
should  be  deferred  till  the  hotel  was  partly 
built,  and  another  part  until  it  was  complet- 
ed, furnished,  and  opened.  This  proposition 
was  met  by  a  resolution  of  defendant's  di- 
rectors, which  begiu  by  statJng  that  Ellott's 
proposition  was  accepted,  but  proceeded, 
without  mentioning  the  hotel  or  highland 
railway,  to  provide  for  the  deferred  payments 
to  be  made  absolutely,  and  at  stated  times. 
Thereupon  defendant's  pr^ldent  wrote  Elli- 
ott that:  "The  board  passed  the  accompany- 
ing resolution  In  reply  to  your  proposition 
leaving  off  line  to  Highlands  and  holldlng  ho- 
tel by  the  company,  and  agree  to  sell  yon  the 
road,  franchise,  and  terminal  facilities  at  foot 
of  9th  street  at  price  named,  giving  yon  six 
and  twelve  months  on  deferred  payments. 
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wltb  Interest  at  8%  from  date.  If  jon  pro- 
pose carrTing  out  stmt  proposition  -with  tlie 
changes  xeferred  to,  jaa  -will  signify  yonr  In- 
tentlonst  and  Inclose  me  dieck  for  V1,000  to 
pay  for  the  OO-days  option."  To  this  BlUott 
replied  to  the  president:  *'Aa  per  lettw  of 
Jan'y  Srd,  I  accept  your  proposltlm  to  s^ 
me  the  dnmmy  line,  and,  as  per  terms  of 
sale,  herewith  Inclosed  please  find  check  for 
fl,00a"  On  the  Uth  day  of  Febroary  fol- 
lowing a  reatdutlon  was  adopted  by  the  de- 
fendants stocUiolders,  In  which  the  action  oC 
the  directors  In  selling  the  dummy  line  to  El- 
liott was  stated  to  be  ratified  and  confirmed. 
The  deed  redtes  that:  "This  resolution  was 
amended  as  follows:  Tiat  whaieror  thla 
company  builds  a  hotel,  ud  fnmlshes  It,  as 
required  in  the  prt^Kwltlon  made  by  SUUott 
and  BBsodates  in  original  proposition,  that 
said  BUiott  and  associates  shall  build  and  op- 
erate a  dnmmy  line  to  the  Falls  and  High- 
lands, making  not  less  than  one  trip  erenlng 
and  morning  so  long  as  the  botSl  is  kept 
open,  or  the  business  Justifies  It  The  land 
nnnpany  fnmldies  Ibe  right  of  way  as  laid 
down  In  surrey  of  3.  O.  Wright,  engineer.* " 
Subsequently  the  dlreeton  ol  defendant,  by 
a  resolution  directed  that  BUlotf  s  pn^^on 
of  January  8,  1890,  should  be  inserted  In  Ihe 
deed  to  be  nude  to  Elliott,  "to  be  part  of  l£e 
deed  or  omTeyance  so  far  as  ooTored  by  said 
resolution  of  the  stockholders  confirming  said 
sale."  Further  on  It  Is  provided  that  "the 
said  James  M.  BBllott,  Jr.,  farther  corenants 
and  agrees  to  btdld  tb6  dummy  line  to  the 
Falls  and  the  Highlands  on  Lookout  Moun- 
tain as  set  forth  in  his  (»ig^nal  proportion  as 
the  same  proposition  is  modlflQd  by  the  reso- 
lution of  stockh(dders  made  on  11th  Febro- 
ary, 1880,  confirming  and  ratifying  the  di- 
rectors* sale  of  said  property."  We  hare 
stated  the  substance  of  tiie  deed  so  far  as  It 
seems  to  bear  particularly  tm  the  questicm 
presented,  though  the  whole  iMtrument  must 
be  IwAed  to  in  determlnb^  itt  meanli^.  So 
examining  the  deed,  we  fail  to  find  any  un- 
dertaking to  build  a  hoteL  Ito  recitals  show 
that  Elliott's  proposltim  of  January  S.  1890, 
was  not  accepted  as  a  whole,  and  that  so 
much  of  It  as  required  the  defendant  to  build, 
furnlBh,  and  open  a  hotel  was  rejected.  If 
the  resolution  which  followed  upon  that  pn^ 
osltlon  is  In  this  part  ambiguous,  yet  Elliott 
accepted  the  counter  proposition  contained  In 
the  resolution  as  It  was  interpreted  to  him 
by  the  letter  of  defendant's  president,  In 
which  the  resolution  Is  described  as  "leaving 
off  line  to  Highlands  and  brdldlng  hotel  by 
the  company."  The  requirement  In  the  stock- 
holdera'  resolution  that  Elliott  and  associates 
should  build  a  dummy  line  to  the  Highlands 
whenever  the  defendant  bnllt  there  a  hotel, 
tiiough  indicating  that  the  building  of  a  hotel 
was  In  contemplation,  cannot  be  constmed  as 
an  agreement  on  the  part  of  defendant  to 
build.  In  this  respect  there  Is  not  In  the 
contract,  taken  as  a  whole,  any  such  ambigu- 
ity as  to  admit  of  res<»t  to  the  alleged  sub- 


sequent acts  or  conduct  of  the  parties  to  aid 
of  InterpretatbHi.  There  was  no  wror  In  the 
Judgmmt  Affirmed. 


FIEOT  NAT.  BANK  OF  TALLADEGA  t. 
BBOWNB. 

(Supreme  Court  of  Alabama.   Jan.  IB,  1901.) 

R0HBBTBIAD-8ALB-IHPBA0HMBNT  BT  CRBD- 
irORS-MORTQAOB-SUBBOOATION. 

1.  The  sale  and  conveyance  of  propertr  ex- 
empt to  the  grantor  as  a  homestead  cannot  be 
impeached  by  his  creditors;  and  thle  Is  true 
notwlthstendins  the  sale  may  have  been  fraad- 
nlent,  end  made  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors. 

2.  Where  a  debtor,  after  having  executed  a 
mortgage  npon  his  homestead,  makes  a  general 
assignment  for  the  benefit  of  his  creditMS,  and 
In  the  distribution  of  the  assets  the  mortgagee 
of  the  homestead  receives  a  pro  rata  payment, 
a  Judgment  creditor,  who  bad  recorded  his 
judgment  in  the  office  of  the  judge  of  probate 
of  the  county  of  the  debtor's  residence,  and 
whose  judgment  contained  no  walvw  of  home- 
stead exemptions,  baa  no  int^est  in  the  home- 
stead conveyed  in  the  mortgage,  which  entities 
him  to  be  subrogated  to  the  rights  of  the  mort- 
gagee, even  to  the  extent  the  mortgagee  partic- 
ipated In  the  distribution  of  the  funds  arising 
from  the  property  assigned,  or  oititUng  him  to 
a  marshaling  of  tiie  debtM's  assets. 

Appeal  from  city  court  of  Talladega;  Q. 
K.  Miller,  Judge. 

Suit  by  Sarah  B.  Browne  against  the  First 
National  Bank  of  Talladega  to  quiet  title  and 
to  compel  detramlnatton  o£  claim  tiioeto 
Affirmed. 

On  the  final  submission  of  the  cause  on 
the  pleadings  and  proof  the  chancellor  ren- 
dered a  decree  In  favor  of  the  complainant 
and  estobllshlng  an  absolute  titie  to  the  lot 
in  question  In  the  complainant,  and  ordered 
that  the  respondent  be  perpetually  enjoined 
from  setting  up  any  claim,  right,  title,  or  to- 
terest  In  said  lot  From  this  decree  the  re- 
spondent appeals,  and  nselgns  tha  xradltion 
thereof  as  error. 

Knox  A  Bowie,  for  a^ieUant  OecU  Browne 
and  Dryw  ft  Webb,  for  appeUesu 

SHABPBk  J.  l^ls  suit  is  broufl^t  Bttder 
the  statute  (Oode,  1 809  et  seq.)  to  have  dator^ 
mined  as  between  complainant  and  defend- 
ant their  respective  righto  in  a  lot  in  Talla- 
dega. The  complainant  claims  as  a  purchaser 
from  J.  J.  Hendricks,  and  the  reapondent 
asserts  an  Interest  in  the  lot  as  a  creditor  of 
Hendricks.  The  following  facto  appear  of 
record,  and  are  undisputed:  During  the  year 
1896,  and  at  the  time  of  tiie  occnrrencea 
which  gave  rise  to  the  claims  of  both  parties, 
the  lot  in  controversy  was  Hoidriclm'  home- 
stead, and  was  of  the  value  of  91,800.  and 
not  more.  It  was  subject  to  a  mortgage  held 
by  J.  H.  Lewis  for  a  balance  due  him  from 
Hendricks  as  purchase  mMiey  for  the  lot, 
amounting  to  f 1,740.  Defendant  h^d  a  noto 
against  Hendricks,  given  In  January,  1898, 
payable  in  March  of  that  year.  Shortly  after 
the  note  became  due.  Hendricks  made  an  asj 
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slenment  of  proper^  for  the  benefit  of  credr 
itors,  reserving  therefrom  the  homestead  lot 
In  June,  1896,  defendant  obtained  and  regis- 
tered a  ^nAgmeat  on  the  note  against  Hend- 
ricks, In  which  there  was  a  recital  of  his 
valver  of  ezemptions  as  to  personal  sp- 
orty onlj.  Defendant  and  Lewis  both  par- 
ticipated as  creditors  In  the  distribution  of 
funds  by  the  assignee,  Lewis  rec^Tlne  on 
his  mortgage  debt  $688.80.  In  December, 
1888,  complainant  with  notice  of  the  facts 
stated,  bought  the  lot  of  Hendricks,  and  re- 
ceived his  conTeyance,  for  the  price  oi  91,- 
SBO,  which  was  settled  by  her  paying  ptSO 
In  cash  and  assuming  to  pay  the  amomit  r^ 
malnlng  nnpald  on  Lewis'  mortgage,  amount- 
ing to  $1,100. 

By  the  common  law,  lands  were  not  snb- 
Ject  to  the  payment  of  debt&  Hie  creditor's 
remedy  to  so  subject  them  exists  by  statate 
only;  and  by  the  constitution,  supplemented 
by  the  statute,  the  remedy  Is  withheld  from 
that  portion  of  the  lands  which,  within  the 
legally  prescribed  area  and  the  valne  of  $2,- 

000.  constitute  the  debt<H's  homestead.  The 
exemption  extends  to  the  debtor's  entire  In- 
terest In  the  land,  and  does  not  c^erate  a 
mere  postponement  of  any  acquired  or  pros- 
pective Uen  or  right  of  the  creditor,  but  It 
prevents  his  acquisition  of  such  right  The 
sale  by  the  debtor  of  his  entire  estate  In  the 
homestead,  though  that  Interest  extend  to 
the  fee.  Is  not  prejudicial  to  the  creditor,  for 
the  reason  that  the  creditor  has  no  Interest 
in  «uch  property;  and  the  sale  withdraws 
nothing  which  had  been  within  his  reach. 
Upon  this  ground  numerous  decisions  of  this 
court  have  settled  the  doctrine  that  where 
the  conveyance  Is  of  the  homestead  alone,  no 
fraud  as  to  creditors  can  be  predicated  upon 
It  Kennedy  v.  Bank.  lOT  Ala.  170,  18  South. 
396.  30  L.  B.  A.  806;  Fuller  v.  Whltlock,  00 
Ala.  411,  IS  South.  80;  PoUak  v.  McNeil,  100 
Ala.  208, 18  South.  987,  and  cases  there  cited. 
The  waiver  of  exemptions  embodied  In  de- 
fendant's Judgment  did  not  extend  to  roU 
estate,  consequently  no  Uea  was  acqolred 
under  that  Judgment  Neither  do  the  facts 
exist  from  which  the  defendant  can  acquire 
a  Hen  by  attacking  the  conveyance  for  fraud. 
Defendant  can  have  no  Interest  In  the  prop- 
erty  by  subrogation  to  the  rights  of  Lewis 
under  his  mortgage,  even  to  the  extent  he 
was  paid  from  the  general  property  assigned. 
The  law  exempting  the  homestead  from  debt 
Is  to  be  liberally  construed.  It  Is  not  Its  pol- 
icy to  aptriiy  the  doctrine  of  manhallng  as- 
sets, or  the  fiction  ot  subrogation.  In  order 
that  the  property  may  be  subjected  to  In- 
cumbrances not  created  by  the  debtor  hlm- 
Bdf.  Bay  V.  Adams,  45  Ala.  108;  Mltchel- 
son  V.  Smith,  28  Neb.  C88,  44  N.  W.  871,  28 
Am.  St  Rep.  SS7;  Armltage  v.  Toll.  64  Hlch. 
412,  31  N.  W.  G06;  Ifi  Am.  A  Eng.  Staic.  Law, 

001.  If  Lewis*  debt  had  been  unsecured,  be 
would  still  have  been  entitled  to  share  in 
the  general  assets,  and,  since  the  mortgage 
covered  nothing  wbldi  the  complainant  could 


have  taken  If  there  had  been  no  mortgage, 
the  equitable  consideration  upon  which  the 
doctrine  ot  marshaling  assets  Is  based  does . 
not  exist  Let  the  decree  be  affirmed. 


BBNBOW  V.  STA.TBL 

(Supreme  Court  of  Alabama.   Jan.  16,  1901.) 

ARSON— BVlDSNCE—VBntDICT-tNSTRUCTIONS— 
NEW  TRIAL. 

1.  Under  an  indictment  for  arson,  a  defend- 
ant can  be  convicted  of  an  attempt  to  commit 
arson. 

2.  Under  an  indictment  which  charges  that 
the  defendant  did  "willfully  set  fire  to  or  burn 
a  dwelling  bouse,"  a  verdict  which  finds  the 
defmdant  gnll^  of  an  attempt  to  commit  arson 
will  be  referred  to  the  iudlctaient  and  be  held 
as  finding  the  defendant  guilty  of  an  attempt 
to  commit  arson  In  the  first  or  second  degree; 
and  such  verdict  is  not  subject  to  the  objection 
of  indefiniteness.  In  that  it  does  not  find  ezpEess- 
ly  whether  the  attempt  was  to  commit  the  of- 
fense in  the  first  or  second  degree. 

3.  On  a  trial  under  an  indictment  for  arson, 
where  the  evidence  shows  that  the  fire  was  ex- 
tinguished before  great  harm  was  done,  if,  at 
the  request  of  the  defendant,  the  court  in- 
structs the  jury  that  the  terms  ''set  fire  to"  and 
"bum,"  "as  used  in  the  indictment  are  synony- 
mous, and  either  term  means  that  the  house  or 
some  part  thereof  must  be  consumed  by  fire," 
it  Is  not  error  for  the  court  to  farther  Instruct 
the  jury  that  "if  the  surface  of  any  plank  or 
part  of  the  latticework  of  said  house  was  char- 
red by  the  flames,  this  Is  a  destruction  or  con- 
Rumptlon  of  a  part  of  said  house,  within  the 
meaning  of  the  law." 

4.  In  a  criminal  prosecuticoi,  wh»e  it  is  shown 
that  the  defendant  was  between  12  and  14 
years  of  age,  a  charge  which  instructs  the  jury 
"that  the  law  preBumes  a  person  between  the 
ages  of  7  and  14  years  incapable  of  committing 
crime,  and  evidence  to  overcome  this  presump- 
tion must  be  strong  and  clear,  b^ond  doubt 
and  cootredlction,"  is  erroneous;  it  not  being 
necessary  to  prove  any  Issue  for  the  state.  In  a 
criminal  trial,  beyond  doubt  and  contradiction. 

5.  The  action  of  trial  courts  upon  motions 
for  new  trials  in  criminal  cases  is  not  revisa- 
ble. 

Appeal  from  city  court  of  Montgomery; 
A.  D,  Sayre,  Judge. 

Mary  Mattle  Beubow  was  convicted  of  an 
attempt  to  commit  arson,  under  an  Indict- 
ment for  arson,  and  appeals.  Aflirmed. 

On  the  trial  of  the  case  the  evld^ce  for 
the  state  showed  that  the  .house  occupied  as 
a  dwelling  by  Pat  Qib]>ons  and  his  wife  was 
set  fire  to  by  oil  being  poured  on  the  lattice- 
work attached  to  the  front  porch,  which  was 
Ignited.  A  police  ofiicer  of  the  dty  of  Mont- 
gomery testified  that  he  arrested  the  defend- 
ant and.  without  any  threats  or  promises 
made  by  him,  the  defendant  confessed  that 
she  set  fire  to  said  house.  The  captain  of 
the  police  force  also  teatlfled  to  the  confes- 
sion. There  was  evidence  for  the  defendant 
showing  that  at  the  time  of  the  trial  she  waM 
between  12  and  14  years  of  age.  There  was 
also  evidence  tor  the  defendant  tending  to 
show  that  at  the  time  the  fire  In  question 
was  discovered  she  was  several  blocks  away 
from  the  house  of  Pat  Gibbons,  playing  with 
some  other  chlldrmi.  The  def  aidant  testified 
that  she  made  the  8tat«n«^ts,^toJi^ey^J^Q[^ 
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the  police  officer  im<3er  the  Influence  of  fear. 
The  evidence  showed  that  the  latticewwk 
which  was  set  Are  was  made  of  wooden 
strips,  and  was  undw  the  front  porch  ot  the 
dwelling  house,  and  attached  to  it  There 
was  some  conflict  In  the  evidence  as  to  how 
tar  the  burning  had  progressed  before  it 
was  put  out;  some  of  It  tending  to  show  a 
substantial  charring  of  the  pieces  of  lattice- 
work, while  some  of  the  evidence  tended  to 
show  that  only  the  kerosene  oil  was  burned, 
leaving  the  wood  uninjured.  The  bill  of  ex- 
ceptions contains  the  following  recital  as  to 
the  court's  charge  in  reference  to  the  law 
relating  to  the  attempt  to  commit  arson: 
"After  the  court  had  delivered  its  general 
charge  to  the  Jury,  the  defendant  requested 
him  to  charge  the  Jury  upon  the  law  of  an 
attempt  to  commit  arson.  In  complying 
with  this  request  the  court  charged  the  Jury 
that  an  attempt  to  commit  arson  was  a  mis- 
demeanor, and  was  punishable  as  other  com- 
mon-law misdemeanors.  The  defendant  did 
not  except  to  this  charge,  nor  did  the  solicit- 
or make  any  objections,  though  present 
The  court  then  charged  the  jury  that  in  the 
event  they  found  defendant  guilty  of  an  at- 
tempt to  commit  arson,  the  question  of  pun- 
ishment must  be  decided;  that  if  they 
thought  the  proper  punishment  was  a  flne, 
they  should  assess  one  not  to  exceed  $600, 
and,  if  they  thought  the  proper  punishment 
hard  labor,  they  must  return  a  verdict  In  this 
form:  TVe,  the  Jury,  find  the  defendant 
guilty  of  an  attempt  to  commit  ar8on,'~and 
leave  the  punishment  to  the  court  The  de- 
fendant did  not  except  to  this  charge;  nor 
did  the  solicitor  object  to  It  though  present" 
At  the  request  of  the  defendant  the  court 
gave  to  the  jury  the  following  written 
charge:  "The  terms  'set  fire  to'  and  'bum,' 
as  used  in  the  indictment  in  this  case  are 
synonymous,  and  either  term  means  that 
the  house,  or  some  part  thereof,  must  be 
consumed  by  Are."  After  having  given  this 
charge,  the  court  at  the  request  of  the  so- 
licitor for  the  state,  gave  the  following  writ- 
ten charge  to  the  Jury:  "But  If  the  surface 
of  any  plank  or  part  of  the  latticework  of 
said  house  was  charred  by  the  flames,  thla  Is 
a  destruction  or  consumption  of  a  part  of 
said  bouse,  within  the  meaning  of  the  law." 
To  the  giving  of  this  charge  the  defendant 
duly  excepted,  and  also  excepted  to  the  re- 
fusal of  the  court  to  give  to  the  Jury  the 
following  written  charge:  "I  charge  you, 
gentlemen  of  the  Jury,  that  the  law  pre- 
sumes a  person  between  the  ages  of  7  and 
14  years  Incapable  of  committing  crime;  and 
evidence  to  overcome  this  presumption  must 
be  strong  and  clear,  beyond  doubt  and  con- 
tradiction." The  verdict  of  the  Jury  upon 
which  the  sentence  of  the  court  was  pro- 
nounced is  celled  In  the  opinion.  Before  the 
sentence  of  the  court  was  passed,  the  de- 
fendant made  a  motion  for  a  new  trial, 
which  motion  was  overruled.  To  this  ruling 
the  defendant  duly  excepted. 


Joseph  Calloway,  tvr  appellant  Ghu.  O. 
Brown,  Attgr.  Qm^  tat  the  Stata 

McCIiBIiLAN.  0.  J.  Setting  fire  ti>  or 
boming  a  dwelling  hotue  U  arson  In  tbe 
lint  degree,  it  the  house  la  Inhabited,  and 
in  the  second  degree  If  It  la  not  inhabited, 
and  Is  always  a  felony.  Code,  H  4336;  4387. 
Such  bnming  can  nev^,  of  courae,  be  azwu 
In  the  third  degree,  which  is  a  misdemeanor. 
Code,  i  4340.  An  Indictment  charging  the 
burning  of  a  dwelling  house  charges  alK»  an 
attempt  to  bum  a  dwelling  house,  for  an  ac- 
complished burning  necessarily  includes  ev- 
ery element  of  an  abortive  attempt— the  ma- 
jor offense  charged  embraces  all  minor  of- 
fenses which  would  be  necessarily  commit- 
ted In  consummating  the  major  crime,— and 
hence  under  an  Indictment  for  arson  of  a 
dwelling  honae  there  may  be  a  conviction 
of  an  attempt  to  commit  arson  ot  a  dwelling 
house;  but  as  such  indictment  does  not 
brace  arson  in  the  third  degree,  It  equally 
cannot  embrace  an  attmpt  to  commit  arson 
in  the  third  degree,  and  upon  it  no  convic- 
tion could  be  had  either  for  a  consummated 
burning  or  an  attempt  under  section  4340 
of  the  Code.  James  v.  State,  104  Ala.  20.  16 
South.  M;  Stone  v.  State,  116  Ala.  121.  22 
South.  276;  Lynch  v.  State.  89  Ala.  18,  7 
South.  829;  State  v.  McFarland,  121  Ala.  46. 
25  South.  62&;  OUmore  v.  State,  90  Ala.  IM. 
13  South.  536. 

The  indictment  In  this  case  charges  that 
the  defendant  set  fire  to  or  burned  a  dwell- 
ing house.  There  was  evidence  tending  to 
show  that  the  defendant  attempted  to  bum 
the  dwelling  house  by  Igniting  ko-oaene 
which  she  had  poured  on  latticework  of  a 
porch  of  the  dwelling  house,  but  that  the 
flame  was  discovered  and  extinguished  be- 
fore any  part  of  the  house  was  burned;  and 
on  this  phase  of  the  evidence  the  jury  re- 
turned the  following  verdict:  "We,  the  Jury, 
ftnd  the  defendant  guilty  of  an  attempt  to 
commit  arson."  And  upon  this  verdict  there 
was  judgment  of  felonious  attempt  to  am- 
mit  arson,  und^  section  4338  of  the  Code, 
and  sentrace  to  the  penitentiary  for  two 
years.  That  section  provides:  "An  attempt 
to  commit  arson,  in  either  the  first  or  second 
degree,  is  a  f^ony  punishable,  on  conviction, 
by  Imprisonment  tn  the  penitentiary  tot  not 
less  than  two.  nor  more  than  five  years." 
As  the  Indictment  Involved  no  charge  of  an 
attempt  except  as  we  have  seen,  an  attCTapt 
to  commit 'arson  In  either  the  first  or  second 
degree,  this  verdict  when  referred,  as  of 
course  it  must  be,  to  the  indictment  must 
be  held  to  be  a  finding  of  guilt  of  an  attempt 
to  commit  arson  in  the  first  or  second  de- 
gree—the felonious  attempt  doionnced  by 
section  4338;  and  there  is  no  room  for  tbe 
ccmtentlon  of  counsel  that  the  verdict  was 
bad  for  indeflnlteness,  in  that  it  did  not  find 
expressly  that  the  attempt  was  to  commit 
the  offense  in  its  first  or  second  degree^ 

The  charges  glvot  by  Ote/^coqit  Ao^tbe^f- 
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feet  tliat  any  attempt  to  commit  arson  1b  a 
misdemeanor  were  too  farorable  to  the  de- 
fendant Besides,  no  ^ceptions  to  them 
were  reserred  by  her.  She  can  take  nothing 
on  account  ot  them. 

l^e  charring  ot  wood  bj  fire  Is  the  burn- 
ing of  It,  within  the  meaning  of  the  statntes 
defining  arson,  as  charged  bj  the  court  at 
the  request  of  the  solicitor. 

No  Issue  in  a  criminal  trial  need  be  proTed, 
"beroQd  doubt  and  contradiction,"  for  the 
state.  The  second  charge  requested  by  de- 
fendant was  therefore  properly  refused. 

The  action  of  trial  courts  apon  motions  for 
new  trials  In  erimlnal  caies  la  not  rerlsable. 
Affirmed. 


(ULLAHAN  et  aL  T.  NELSON  et  al. 
^npreme  Oourt  of  Alabama.   Dec.  20^  1900.) 

■JBOTUBNT— SALE!  OF  PROPBRTT  UNDER  SX- 
EGUnON  ~  BFFBOT  ON  DOWBB  —  RIGHT  TO 
QUARANTINa— POSSESSION  OF  PROPBIRTT— 
ASSIGNMENT  OF  DOWBR-^ENFORCEUBNl^ 
NEOLBCT  TO  APPLY  FOR  A881GNMENT^4F- 
FEOT. 

1.  A  finding  of  the  trial  conrt  on  conflicting 
evidence  will  not  be  reviewed  unless  plaiuly  er- 
rcMieons. 

2.  Oode,  I  1S09,  provides  that  a  wife  may  re- 
linqoish  her  dower  in  land  by  joining  with  her 
husband  in  a  conveyance  thereof,  by  a  aep- 
anite  iastroment  executed  by  her  alone,  if  her 
signature  is  witnessed  or  acKnowledged  In  the 
manner  prescribed  for  the  attestation  of  other 
conveyances.  Held,  that  where  defendant  and 
her  hnsband  occupied  land  as  a  homestead  from 
1874  and  until  the  husband's  death.  In  1896,  a 
sale  of  it  under  ezeention,  in  1895,  to  satisfy 
the  husband's  debts,  did  not  defeat  dafmdant^s 
right  to  dower. 

3.  Oode,  S  151S,  provides  that  a  widow  may 
retain  poaaesslon  of  the  dwelling  house  where 
her  husband  most  usually  resided  next  before 
his  death,  and  the  plantation  connected  there- 
with, until  her  dower  is  assigned  free  fi'om 
the  payment  of  rent  Beld,  that  where  delend- 
ant  and  her  husband  occupied  land  from  1874 
to  the  husband's  death,  in  1886,  the  defendant 
was  entitled  to  remain  Id  possesion  under  her 
right  of  qoanntine  until  the  assignment  of  her 
dower,  as  against  the  rl^ta  of  a  pnrehaser  at 
an  exeeutioD  sale  to  satisfy  th*  hosband's 
debts. 

4.  Where  plaintiff  brought  ejectment  for  land 
as  purchaser  at  an  execution  sale  for  the  debts 
of  defendant's  husband,  and  defendant  claimed 
it  under  her  right  of  quarantine,  the  fact  that 
the  record  did  not  show  that  defendant's  dower 
had  not  been  assigned  constituted  no  ground 
tor  reversing  a  Judgment  in  her  favor,  since  the 
burden  was  on  plaintiff  to  show  that  defend* 
anf  s  right  of  quarantine  had  been  extingnlBbed 
by  the  assignment  of  dower. 

5.  Oode,  I  1516,  provides  that,  when  the 
dower  interest  can  be  assigned  by  metes  and 
bounds,  the  widow  may  petition  vie  court  for 
its  assignment  Plaintiff  purchased  land  at  an 
execution  sale  in  1895,  to  satisfy  the  debts  of 
defendant's  husbaad,  who  died  in  1896,  and 
defendant  claimed  the  property  under  her  right 
of  quarantine.  Bdd,  th&t  the  contention  Uat 
defendant  was  not  entitled  to  assert  her  right 
of  quarantine  because  shs  had  neglected  to 
apply  for  an  assignment  of  dower  cannot  be 
sustained,  since  plaintiff,  by  proceeding  in  chan- 
cery, could  have  enforced  an  osslgnmrat  and 
plalntlfl  was  under  no  obUgatiiKi  to  make  an 
application  ther«Cor. 
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Appeal  from  clrcnlt  court  Morgan  county; 
H.  O.  Si>eake,  Judge. 

Action  by  W.  W.  Callahan  and  others 
against  Abigail  Nelson  and  others.  From  a 
judgment  in  favor  ot  defendants,  plaintiffs 
appeaL  Affirmed. 

This  was  a  statutory  action  of  eject- 
ment brought  by  the  appellants,  W.  W.  Cal- 
lahan, W.  B.  Skeggs,  and  B.  W.  Qodbey, 
against  the  appellees,  Abigail  Nelson,  W. 
W.  Nelson,  and  John  Nelson,  to  recover  eight 
aOTee  of  land,  specifically  described  In  the 
complaint  The  plaintiffs  claimed  as  pur- 
chasers at  a  sale  under  an  execution  Issued 
on  a  judgment  rendered  against  J.  M.  Nel- 
son and  G.  A.  Nelson,  and  which  execution 
was  levied  upon  the  property  ia  suit,  as  be- 
ing the  property  of  said  J.  M.  Nelson.  The 
defendants  pleaded  the  general  Issue.  The 
cause  was  tried  by  the  court  without  the  In- 
tervention of  a  Jury,  and,  at  the  request  of 
the  plaintiffs,  the  court  made  a  special  find- 
ing of  the  facts,  which  was  In  words  and 
figures  as  follows:  **I  find  that  J.  M.  and 
Q.  A  Nelson  executed  the  injunction  twnd 
offered  in  evidence  upon  which  suit  was 
brought  Judgment  rendered  against  them, 
executions  regular  Issued  thereon,  which  was 
levied  on  the  property  in  dispute  as  prop- 
erty of  defendants  In  execution,  after  adrer- 
tisetaient  was  sold,  and  plaintiffs  became 
purchasers  thereof,  and  received  sheriff's 
deed  therefor,  and  that  at  said  sale  notice 
was  given  by  O.  A.  Nelson  that  the  purchas- 
er at  said  sale  wonld  bring  a  lawsuit.  I  fur- 
ther find  that  on  the  17th  day  of  January, 
1884,  a  deed  acknowledged  on  the  14th  day 
of  February,  1874,  was  made  by  EL  Shirk 
and  wife  to  J.  M.  Nelson  for  lands,  among 
others,  embraced  in  this  suit;  that  said  deed 
was  not  filed  tor  record  ontU  the  lOtb  of 
August,  188&  I  farther  find  that  said  J.  M. 
Nelson  was  with  his  family  from  the  last  of 
January,  1874,  until  the  time  of  his  death,  in 
possession  of  this  land,  snd  that  he  gave  It 
in  for  taxes  most  of  tills  time,  and,  further, 
that  he  filed  s  bill  In  diancery,  snd  made 
affidavit,  among  other  things,  that  be  was 
seised  In  fee  of  said  land.  I  farther  find,  on 
20th  day  of  December,  1877.  J.  M.  Nelson  ex- 
ecuted a  deed,  attested  by  two  witnesses, 
conveying  the  land  to  tiie  defendant  Abi- 
gail Nelson;  that  said  deed  was  not  ac- 
knowledged until  December  18,  1886,  and 
was  not  recorded  until  the  8tb  of  July,  1896. 
I  further  find  that  tiais  deed  was  never  de- 
livered to  A  Nelson,  nor  did  she  have  any 
knowledge  of  the  execution.  I  farther  find 
that  m  1863  the  defendant  A.  Nelson  was, 
by  deed  executed  by  A.  Condet  and  others, 
the  owner  Of  land  described  in  the  deed  of 
said  Condet,  situated  in  the  state  of  Indi- 
ana. I  further  find  that  by  laws  of  Indiana 
these  lands  were  the  statutory  separate  es- 
tate of  the  said  A.  Nelson.  I  farther  find  on 
or  about  the  14th  of  January,  1874,  A.  Nel- 
son borvht  with  other  lands,  the^J^nds  In 
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aolt,  and  paid  for  them  by  conTeylng  the 
same  land  sold,  so  sitaated  in  Indiana, 
therefor.  I  farther  And  that  a  deed  was  ex- 
ecuted by  B.  Shirk  and  wife  for  lauds  In 
dispute,  but  that  the  deeds  therefor  and 
thereto  are  lost  I  further  And  that,  short- 
ly after  the  said  purchase  from  B.  Shirk,  the 
defendant  A.  Nelson  and  her  husband  and 
family  went  Into  and  have  been  In  pos- 
session of  said  laud  ever  since.  I  further 
And  that  on  the  18th  of  December,  1886,  de- 
fendant sold  to  B.  GcH'don  all  the  lands  by 
her  received  from  said  Shirk  except  the 
lands  embraced  in  this  suit,  that  she  reserv- 
ed as  a  homestead.  I  further  find  that  the 
said  A.  Nelson  received  the  money  and  notes 
therefor  In  her  own  name.  I  further  And 
that  Mrs.  A.  Nelson  never  had  any  notice 
that  J.  M.  Nelson  bad  received  any  deed 
from  Shirk  and  wife  to  J.  M.  Nelson,  or  any 
notice  that  J.  M.  Nelson  asserted  any  claim 
or  title  to  said  land;  further,  that  his  said 
deed  was  not  filed  for  record  until  August 
10,  1888,  more  than  ten  years  after  defend- 
ant Abigail  Nelson  and  her  family,  Includ- 
ing J.  M.  Nelson,  went  into  possession.  I 
further  find  that  A.  Nelson  never  bad  any 
notice  of  the  deed  executed  by  J.  M.  Nelson 
conveying  the  laud  to  her  of  date  20tb  of 
December,  1877,  and  acknowledged  Decem- 
ber 18,  18S6w  I  further  find  that  Mrs.  -Nel- 
son paid  the  entire  purchase  money  for  said 
land,  and  went  Into  possession  of  the  same, 
the  latter  part  of  January,  1874,  without  no- 
tice of  claim  of  J.  M.  Nelson  or  any  one  else 
to  said  land.  I  further  find  that  J.  M.  Nel- 
son died  October  'l9,  1896,  and  this  land  now 
In  suit  was  occupied  as  a  homestead,  and  no 
dower  had  ever  been  assigned  bis  widow,  A. 
Nelson,  defendant  In  this  suit,  and  that  she 
since  Jannary,  1874,  and  continuously  up  to 
the  present  time,  has  occupied  said  land  as 
her  h(»nestead.  Upon  the  finding  of  facts, 
the  lower  court  Is  of  the  opinion  that  de- 
fendants are  entitled  to  a  judgment  It  Is 
therefore  considered  by  the  court  that  the 
suit  of  plaintifEs  be,  and  the  same  is  hereby, 
dismissed,  and  the  defendants  go  hence,  and 
recover  of  the  plaintiffs  the  cost  In  this  be- 
half expended,  for  which  let  execution  is- 
sue. It  Is  further  ordered  that  plaintiffs  be 
allowed  sixty  days  from  adjournment  of 
court  to  prepare  and  tender  to  the  presiding 
Judge  their  bill  of  exceptions  In  this  case." 
The  plaintiffs  separately  excepted  to  specific 
portions  of  the  court's  finding,  and  also  sep- 
arately excepted  to  many  rulings  of  the  trial 
court  upon  the  evidence;  but  under  the 
opinion  on  the  present  appeal.  It  Is  unnec- 
essary to  set  out  In  detail  either  the  rulings 
or  the  facts  pertaining  thereto.  From  a 
Judgment  rendered  in  favor  of  the  defend- 
ants, the  plaintiffs  appeal,  and  assign  as 
enror  the  several  rnllngs  of  the  trial  court 
to  which  ttzceptlons  were  leaerred. 

W.  W.  Callahan  and  B.  W.  Oodbey,  for 
appellants.  W.  B.  Frauds,  ft>r  appellees. 


TYSON.  J.  The  plaintiffs  purchased  the 
lot  In  ccmtroversy  at  an  execution  sale  on  the 
2d  day  of  September,  1886,  receiving  a  ^er- 
UTb  deed  thereto,  as  the  property  of  J. 
Nelson,  defendant  In  execution.  Their  .con- 
tention ts  that  It  was  the  property  of  J.  M. 
NelAon,  the  husband  of  the  defendant  Abi- 
gail Nelson,  at  the  date  of  the  rendition  of  the 
Judgment  and  at  the  date  of  the  sale.  This 
contention  Is  sustained  by  the  evidence,  tf 
we  eliminate  from  all  ccmsideratlon  the  evi- 
dence offered  by  the  defendant  Mrs.  Nelson 
tending  to  establish  that  Shirk,  from  whom 
both  she  and  her  husband  claim  to  have  de- 
rived title,  executed  to  her  a  deed  prior  Id 
point  of  time  to  the  one  he  executed  to  her 
husband.   Winston  t.  Hodges,  102  Ala.  304. 

15  South.  628;  Wells  v.  Mortgage  Co.,  109 
Ala.  430.  20  South.  136.  Under  the  view  we 
take  of  this  case.  It  is  unnecessary  to  discuss 
the  question  whether  the  testimony  In  point 
of  .fact  establlEdies  the  execution  of  a  deed 
by  Shirk  to  Mrs.  Nelson.  The  testimony  on 
that  point  ts  In  hopeless  conflict  and  it  does 
not  appear  that  the  finding  by  the  court 
against  the  plaintiffs*  contention  Is  plainly  er- 
roneous. Woodrow  v.  Hawvlng,  106  Ala.  240, 

16  South.  720;  Cobb  v.  Malone,  »2  Ala,  680, 
9  South.  738. 

Accepting  the  theory  of  tBe  plaintiffs,  that 
the  lot  belonged  to  3.  M.  Nelson,  and  that  It 
was  subject  to  execution  and  aale.  as  true, 
upon  the  undisputed  facts  as  disdosed  by  the 
evidence,  they  are  not  entitled  to  recover  the 
portion  of  it  in  Mrs.  Nelson's  possession. 
She  and  her  husband  went  Into  the  posses- 
sion of  the  lot  In  1874,  and  resided  cMitlnu- 
OQsly  upon  that  portion  of  It  claimed  by  her 
as  their  homestead  until  bis  death,  in  1896. 
Since  the  death  of  her  husband,  she  has  con- 
tinued to  reside  on  it  The  sale  under  which 
the  plaintiffs  claim  title  did  uot  defeat  her 
right  of  dower.  Code,  i  1600;  Wood  v.  Mor- 
gan, 66  Ala.  397;  Jackson  v.  Isbell,  100  Ala. 
100,  19  South.  447.  Having  a  right  of  dower 
In  the  portion  at  the  lot  claimed  by  her,  and 
It  being  the  homestead  of  her  husband,  her 
right  of  quarantine  attached  as  an  Incident 
thereto;  and,  under  section  1618  of  the  Code, 
she  Is  entitled  to  retain  the  possession  of  It 
nutU  her  dower  Is  assigned,  free  from  the 
payment  of  rent.  Indeed,  If  she  were  out  of 
possession,  she  could  maintain  an  action  not 
only  to  recover  the  posseralon  of  it  but  could 
sue  for  the  rents  arising  from  It  So,  too. 
she  can  defeat  auy  action  brought  against 
her  to  recover  its  possession  from  her.  Oak- 
ley V.  Oakley,  30  Ala.  181;  M(d:^nghUn  v. 
Godwin,  23  Ala.  846;  Inge  v.  Murphy,  14  Ala. 
280;  Cook  v.  Webb.  18  Ala.  814;  Shelton  v. 
Carrol,  16  Ala.  148. 

It  is  contended  by  appellants  that  there  is 
no  proof  that  Mrs.  Nelson's  dower  has  not 
been  assigned  to  her;  that  the  burden  of 
proof  is  upon  her  to  show  this  fact.  It  Is 
true  the  record,  which  purports  to  set  out  all 
the  evidence.  Is  ^lent  as  to  whether  dower 
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that  no  evidence  on  tbls  point  was  introdnced. 
Bnt  tbe  burden  was  not  on  Mrs.  NeUon  to 
show  that  her  right  of  Quarantine  had  heen 
destroyed  bj  the  assignment  to  of  dower 
or  by  rellnqnlAment  of  dower.  It  was  not 
her  dnty  to  have  dower  assigned,  and  certain- 
ly not  to  her  interest  to  do  so.  The  doty  Is 
clearly  upon  the  plalntUfs.  It  is  Insisted  that 
this  doty  Is  not  upon  the  plaintiffs,  for  the 
reason  that  section  1616  of  tbe  Code  confers 
the  right  to  petition  the  probate  court  to  as- 
sign dower  upon  tbe  widow,  heir,  or  personal 
representatlTe.  The  answer  to  this  Is  that 
tbe  plaintiffs  can,  by  proceeding  In  chancery, 
hare  her  dower  assigned,  and  that,  if  they 
desire  to  obtain  possession  oi  the  portion  to 
which  they  are  entitled,  they  must  them- 
selves become  the  actors  to  have  the  dower 
assigned  to  her.  The  right  of  qnarantlne  be- 
ing once  shown  to  exist,  it  Is  not  to  be  pre- 
Bnmed  that  she  would  destroy  It,  simply  to 
acquire  a  less  valuable  one,  and  especially  is 
this  true  since  no  duty  was  deTolred  upon 
her  to  do  so.  The  case  of  Shelton  t.  Oarrol, 
mpra.  Is  decisive  of  this  questio! . 

As  to  the  portion  ot  the  lot  lu  the  posses- 
sion of  the  defendant  John  Nelson,  the  evi- 
dence shows  undisputedly  that  he  had  been 
in  the  actual  possession,  claiming  to  own  It 
In  right  of  bis  wife,  for  more  than  10  years 
before  the  bringing  of  this  suit 

A  great  many  exceptions  were  reserved  by 
the  plaintiffs  to  the  introduction  of  evidence 
ngalnst  their  objection.  Ck>nfe8sedly,  much  of 
the  evidence  objected  to  was  irrelevant  and 
illegal,  and  should  have  been  excluded.  But, 
with  it  In  or  out  of  the  case,  the  facts  are 
undisputed  that  Mrs.  Nelson  Is  the  widow  of 
X  M.  Nelson,  and  that  the  lot  in  suit  claim- 
ed by  her  was  th^r  homestead  at  the  time 
of  his  death,  and  had  been  for  more  than  20 
years  prior  thereto.  Bank  v.  Chaffln,  IIS 
Ala.  246,  24  South.  80.  The  jodgmuit  must 
be  affirmed.  Affirmed. 


WOOD  V.  STATB. 

(Supreme  Oonrt  of  Alabama.   Dec.  20,  1900.) 

ASaLULT   WICU    INTBNT   TO  ICURDBR-BVI- 
DBKOi-rORllBR  QUARBllL- 

DKLIBORATION. 

1.  On  a  trial  for  assault  with  Intent  to  mur- 
der B.,  defendant,  baring  Intervened  in  a  quar- 
rel in  behalf  of  a  brother,  cannot  defend  on  the 
ground  of  imminent  danger  to  the  brother,  un- 
less the  brother  eoidd  have  made  sneh  defense; 
■o  that  evidence  that  the  brother  approadied 
B.  with  his  hand  in  his  pocket,  and  apparently 
on  a  pistol,  and  said,  I  have  come  to  see 
yon  about  what  you  did  to  me  yesterday,"  is 
admissible,  thoaffh  defendant  did  not  hear  the 
remark,  and  did  not  know  his  hroth^  was  at 
fault. 

2.  Such  evidence  is  also  admissible  as  part  o< 
the  res  gestn  of  the  main  fact 

S.  There  being  othw  evidence  that  the  diffl- 
calty  was  the  resnlt  of  a  conspiracy  between 
defendant  his  brother,  and  others  to  assault 
and  kill  B.,  such  evidence  was  also  admissible 
for  this  rsason. 

4.  On  a  trial  for  assault  with  intent  to  mur- 
der B.,  defendant  having  Interrraed  in  behalf 


ot  his  brothar  in  a  quarrel  with  B,,  though  there 
is  evidence  of  a  previons  difficulty  between  the 
brother  and  B.,  defendant  cannot  give  the  par- 
ticulars of  It 

5.  Acting  dellbetatdy  and  with  pmneditation 
is  not  an  essential  oi  assault  with  uttent  to  mur- 
der. 

Appeal  from  criminal  couri^  Jeflnraon  coun- 
ty; S.  K  Qreene,  Judge. 

Felix  Wood  was  convicted  ot  assault  with 
intent  to  murder,  and  appeals.  Affirmed. 

On  tbe  trial  of  the  caus^  it  was  shown 
that  John  A  Brooks,  the  peraon  alleged  to 
have  been  assaulted,  was  tbe  conductor  of  a 
street  car  which  ran  tnm  BinnJngtuun  to 
East  Lake,  and  that,  oa  the  day  b^ore  the 
offense  diarged  was  committed,  Sobn  A. 
Brooks  and  Marlon  Wood,  brother  of  the  de- 
fendant Felix  Wood,  had  a  difficulty,  and 
on  the  day  of  the  assault  complained  of  Ma- 
rion Wood  boarded  tbe  car  upon  which 
Brooks  was  conductor  on  TwentyrSecond 
street.  In  Birmingham,  and  that  Felix  Wood 
and  tbe  other  persons  jointly  Indicted  wltli 
him  boarded  tbe  car  on  Twenty-Fourth  street 
and  they  all  w^t  to  East  Lake  on  said  car; 
that  Felix  Wood,  when  he  boarded  the  car, 
carried  a  Winchester  rifle  with  him  in  a  can- 
vas case;  that  upon  reaching  East  Lake  the 
defendant  and  the  persons  with  blm  alighted 
from  tbe  car;  that  Marlon  Wood  went  up 
to  Brooks,  and,  after  a  few  words  between 
them.  Brooks  and  Marion  Wood  drew  their 
pistols,  and  began  to  fire  at  each  other.  At 
this  time  defendant  Felix  Wood,  who  was 
standing  some  20  or  80  feet  away,  and  who 
had  taken  bis  rifle  from  Its  cover  during  tbe 
conversation  betwera  Marion  Wood  and 
Brooks,  fired  upon  said  Bro<^  with  the  rifle. 
During  the  examination  of  John  A.  Brooks, 
as  a  witness  for  the  state,  he  was  asked  the 
following  question:  "What  did  Marion  Wood 
say  to  you  when  be  came  to  the  rear  of  the 
car  at  East  Lake?'  Tbe  defendant  objected 
to  this  question  upon  the  ground  that  it 
called  for  Irrelevant  and  Immaterial  evidence. 
Tbe  court  overruled  the  objection,  and  de- 
fendant duly  excepted.  In  answer  to  the 
^estlon,  the  witness  stated  that  as  Marion 
Wood  came  up  to  him  he  said  to  the  vri^ 
nese,  "I  came  to  see  yon  about  what  you 
did  to  me  yesterday."  Witness  then  farther 
testified  that  at  that  time  Marion  Wood  had 
his  hand  In  his  coat  pocket  and  that  the  wit- 
ness stated  to  him,  "If  ^u  wazft  to  talk  to 
me.  take  your  hand  out  of  your  pocket"  and 
that  he  saw  what  appeared  to  be  and  was 
a  pistol  in  tbe  bands  of  Marion  Wood;  that 
said  Wood  spoke  In  an  ordinary  tone  of  mice; 
and  that  though  Felix  Wood,  the  defendant 
was  25  or  30  feet  away,  the  witness  could 
not  say  whether  defendant  heard  what  pass- 
ed between  them  or  not  nie  defendsnt 
then  moved  the  court  to  exclude  statement 
made  by  Marion  Wood,  as  witness,  upon  the 
grounds  that  it  was  hearsay  evidence,  and 
Irrelevant  and  immaterial  evidence.  Upon 
cross-examination  of  witness  Brooks,  tbe  de- 
fendant asked  him  several  queatlc 
Digitized 
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to  dlsdose  the  partlcnlan  of  the  prerloua 
dlfflcolty  between  said  Brootui  and  Marion 
Wood.  To  each  of  these  questions  the  state 
objected.  Hie  conzt  sustained  the  (Ejection, 
and  the  defendants  separately  excepted  to 
eadi  of  such  mUngs.  Ibe  testlnumy  to*  the 
defendant  tended  to  show  that  John  A. 
Brooks  fired  upon  Marion  Wood  without 
proTocatlMi;  Uiat  the  defradant,  who  was 
the  Iwother  of  Marion  Wood,  but  who  knew 
nothing  of  the  partlculaia  ot  the  controversy 
between  him  and  said  Brooks,  fired  bis  rifle 
when  Brooks  shot  at  his  brc^ber,  but  that 
he  did  not  aim  the  rifle  at  Brooks,  and  did 
not  shoot  nntll  Bnx^  had  quit  shootlnc  at 
his  brother,  and  shot  at  the  defendant  twice. 
The  defoadant  testifled  that  the  first  thing 
be  saw  after  his  brother,  Marion  Wood^ 
went  up  to  Brooks,  was  Brooks  had  pulled  his 
Idstol  and  was  firing  at  his  brother,  who,  at 
that  time,  had  not  made  any  dononstratlons 
tomrds  Brooks,  and  that  he  (the  defendant 
did  not  hear  any  of  the  oonTersatlon  be- 
tween Brooks  and  his  brother.  Upon  the  in- 
troduction of  all  the  erldoice,  the  defendant 
requested  the  court  to  give  to  the  jury  the 
foUowlng  diarges,  and  the  defendant  sever- 
atly  accepted  to  each  at  them  as  asked:  (1) 
"If  the  Jury  believe  from  the  evld«ice,  that 
the  defendant,  seeing  his  brother,  Marion 
Wood,  in  a  deqperate  enconntw  with  Brooks, 
shot  at  Bro<^  tat  the  purpose  of  defending 
his  brothN,  without  knowing  the  origin  of 
the  difficulty,  the  Jury  may  consider  these 
facts  In  determining  whether  defendant  act- 
ed malldonsly,  premedltately,  and  ^liberate- 
ly  or  Justlflably."  (2)  "If  the  Jury  believe  all 
the  evidence,  they  caimot  convict  the  d^end- 
ant  of  an  assault  witii  Intent  to  murder." 
(3)  "The  court  charges  the  Jury  that  defend- 
ant was  not  bound  tfr  Inquire  into  the  origin 
of  the  difficult  between  bis  brother  and' 
Brooks,  bat  had  the  right  to  act  tmm  appear- 
ances." (4)  "The  coort  charges  the  Jury 
that  defendant  would  not  be  guilty  as  char^ 
ged  In  the  indicbnent,  If  he  found  his  broth- 
er was  apparency  In  danger  of  death  or 
great  bodily  harm  at  the  hands  of  Broc^** 
<5)  "It  the  Jury  have  a  reasonable  doubt  from 
the  evidence  ot  any-  one  of  the  foUowlng 
propositions  betng  true,  they  must  acquit 
him  of  an  asaanlt  with  Intoit  to  murder: 
First,  that  fhA  d^andant  acted  maliciously; 
second,  that  he  acted  d^berat^;  third, 
that  he  acted  with  iffemedltatlon." 

Chas.  G.  Brown,  Atty.  Gen.,  for  the  State. 

McGLBOiLAN.  0.  J.  One  who  intervenes 
in  a  pending  dlflBculty  In  behalf  of  a  broOier, 
and  takes  the  life  ot  the  other  <Hrlglnal  com- 
batant, stands  in  the  shoes  of  the  brother 
in  respect  ot  fault  In  bringing  on  the  diffi- 
culty, and  he  cannot  defend  upon  the  ground 
that  his  brother  was  In  imminent  and  deadly 
peril  and  could  not  retreat,  unless  latter 
could  have  def^ded  on  that  ground  had  he 
killed  his  assailant.  Henc^  in  such  cases. 
It  Is  a  matolai  Inquhry  whether  defendants 


brottm  was  at  fault  in  Mnglng  oa  the  diffi- 
culty with  tlie  deceased;  and  tiie  same  doc- 
trine obtains,  of  course,  where  the  charge  is 
assault  with  intent  to  murder;  and,  as  bear- 
ing upon  this  Inquiry  presented  In  the  case 
at  bar,  tibe  court  pn^erly  admitted  the  tes- 
timony ot  Bnx^  to  the  effect  that  Marion 
Wood  ai^roadied  him  with  his  hand  in  his 
pocket,  and  apparently  on  a  jAMtoi,  and  said. 
"I  eame  to  see  yon  aboot  what  yon  did  to 
me  yesterday."  It  Is  of  no  consequotce  that 
Felix  Wood,  the  defendant,  did  not  hear  this 
remark,  and  waa  not,  when  he  Intervened, 
aware  ot  any  fault  im  the  part  of  Marlon 
in  bringing  on  the  dffliculty.  Be  entered  into 
the  combat  at  his  own  peril  In  this  respect 
Oibsott  V.  etate.  91  Ala.  M,  9  South.  171; 
Wbatl^  T.  State.  91  Ala.  108.  9  South.  236: 
Karr  v.  State,  100  Ala.  1, 17  South.  82&  Up- 
on this  principle,  as  well  as  tor  other  «m- 
slderationB,  charges  1,  8,  and  4  were  prop- 
wly  refused  to  the  defendant  Moreover, 
the  evidence  rtferred  to  was  clearly  admis- 
sible iq>on  the  further  grounds— Firat,  that 
It  was  (tf  the  res  gestae  ot  Ihe  main  fact;  and. 
second,  there  was  other  evidence  from  which 
the  Jury  might  have  found  that  the  difficulty 
was  the  result  of  a  conspiracy  between  Ma- 
rion Wood,  the  defendant,  and  others  to  as- 
sault and  kill  Brooks.  The  trial  court  did  not 
err  In  excluding  testimony  going  to  the  par^ 
tlculars  of  tiie  previous  difficulty  between 
Brooks  and  Marion  Wood.  Stewart  T.  State, 
78  Ala.  430. 

Charge  5  was  pnqierly  refused.  It  la  not 
essential  to  a  conviction  of  an  assault  with 
Intent  to  murder  fliat  the  defendant  acted 
deliberately  and  with  premeditation.  Mere- 
dith T.  State.  60  AJa.  441;  Lawrence  v.  8tat& 
84  Ala.  425.  6  South.  33;  Welch  v.  Stote  CAla.) 
27  South.  807;  Gilmore  v.  State  (Ala.)  28 
South.  695. 

The  affirmative  charge  was,  ot  course, 
propniy  refused  to  d^endan^  there  bdng 
evidence  trading  to  prove  every  material 
averment  of  the  indictment  and  ti»  ple«  be- 
ing *'not  guilty."  Affirmed. 


SmRN  et  aL  V.  BBIftNO. 
(Suprane  Oourt  of  Alabama.   Dec.  20,  1900.) 

FOROIBLB  ENTRY  AND  DBTAINBRr-^TUSTICE'S 
JURISDICTION— TTTLB-RBMOVAL  TO  CIRCUIT 
COURT^EFFEXTT  —  BJBCTHBNT  —  BTIIl&NCB 
— JUDICIAL  PROCEBDINOS— ADiaSSIBILITT— 
UORTOAOBB-DBPBCTITB  ACKNOWLBDQHBNT 
-COUjATERAL  ATTAOK-^APPBAIf  AND  ER- 
ROR. 

1.  Where  an  action  of  forcible  entry  and  de- 
tainer was  commenced  in  justice  cooit,  and  de- 
fendants filed  a  petition  for  removal  of  the 
cause  to  the  circait  court,  alleffinc  that  de- 
fendants entered  on  the  land  peacefnlly  and  an- 
der  claim  of  title  thereto,  and  not  nnder  any 
agreement,  contract,  or  nnderetanding  with  the 

Slaintiff  in  the  case,  and  they  had  a  bona  fide 
681  re  to  contest  the  title  with  plaintiff,  it  waa 
proper  to  remove  the  cause,  as  authorixed  hr 
Code,  fig  2147-2149. 

2.  Code,  8  2149,  provides  that,  when  an  ac- 
tion for  fordUe  entry  and  detainer  is  remored 
from  jostice  court  to  the  drcoit-coart.  it  .will 
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be  tried  as  a  Btatntory  action  in  tlie  natare  of 
(Ejectment,  and  plaintiff  most  recover  on  tli« 
litrenffth  of  his  own  title,  aule68  defendant,  or 
those  uQder  whom  he  claims,  entered  under  a 
contract  or  agreement  or  bj  force,  in  which 
latter  case  no  inquiry  as  to  title  can  be  made, 
in  an  action  at  fordble  entry  and  detainer 
remored  from  justice  to  circuit  court,  defend- 
ants did  not  enter  by  virtue  of  any  contract  or 
Agreement,  and  the  action  was  tried  and  de- 
termined as  a  atatatory  action  in  the  nature  of 
eiectment  Held  that,  the  cause  haring  been 
tried  and  determined  on  the  strength  ot  the  ti- 
tle of  the  respective  parties,  it  must  be  so  treat- 
ed on  appeal. 

3.  Where,  in  an  action  of  forcible  entry  and 
detainer,  defendants  claimed  through  a  mort- 
gage foreclosure  sale,  it  was  error  to  «clnde 
the  mortgage  as  evidence  because  it  was  of  a 
homestead,  and  the  wife's  separate  acknowl- 
edgment thereof  was  made  before  the  grantee, 
since  the  mortgage  was  not  open  to  attack  for 
that  reason  when  assailed  collaterally. 

4.  Where,  in  an  action  of  forcible  entry  and 
detainer,  plaintiff  claimed  title  as  the  adminis- 
trator of  a  deceased  mortgagor  who  owned  one- 
half  of  the  property,  liis  wife  owning  the  other 
half,  and  defendants  claimed  by  mesne  convey- 
ances from  the  mortgagee  after  foreclosure,  it 
was  error  to  exclude  such  mortgage  as  evi- 
dence, since  it  connected  defendants'  title  with 
that  of  plaintiff's  decedent,  and  established  a 
superior  title  in  defendants. 

6.  In  aa  action  of  forcible  entry  and  detain- 
er, i»oceedings  befm  a  jastice  of  the  peace 
between  the  same  parties  in  an  action  of  for- 
cible entry  and  detainer,  and  ejectment  pro- 
ceedings in  the  circuit  court  by  one  of  defend- 
ants aa  executrix  of  a  deceased  purchaser  of 
the  proper^  against  tenants  of  plaintiff,  were 
properly  admitted  in  evidence  to  show  plain- 
tiff's prior  actual  possession  of  the  premises, 
defendants'  knowledge  and  recognition  there- 
of, and  that  their  intmsiOD  during  the  tempo- 
ratr  vacancy  of  the  property  was  not  in  good 
faith. 

Appeal  from  circuit  cdoit,  HadlBon  coun- 
ty; H.  C.  Speake,  Judge. 

Forcible  entry  ahd  detainer  by  Edward 
Belme  against  Ana  Feam  and  another. 
From  a  judgment  In  favor  of  jdalntlff,  de> 
fendanta  appeal.  Beversed. 

This  was  an  action  of  fbrdble  entry  and 
onlawfol  detalnw  btoaght  by  the  appellee, 
Kdward  Beime,  against  the  appellants,  Ann 
Feam  and  Lee  F»m.  tor  ttie  recovery  of 
the  poneaalin  of  a  cntaln  bouse  and  lot  in 
tbe  dty  of  HnnteTine.  The  snlt  was  com- 
menced before  a  justice  of  the  peace  on 
JTnne  26,180&  On  tbe  28tb  of  Jnne,  tiie  de- 
fendants In  said  BQlt  obtained  an  ordtt  for 
tbe  removal  of  said  cause  to  tbe  circuit 
court  of  Kadison  coun^.  In  accordance  with 
tbe  provisions  of  tbe  statute  relating  there- 
to (Oode.  H  2147-214^.  Tbe  order  of  remov- 
al was  Issued  uptm  a  petition  addressed  to 
the  Judge  of  the  Blgbtb  Judicial  circuit, 
which  alleged  among  other  things  'that  the 
defendants  In  said  suit  entered  upon  the 
lands  sued  for  peaceably  and  under  claim 
of  title." 

On  the  trial,  the  undisputed  eridence 
showed  Out  tbe  property  sued  for  was  occu- 
pied by  ime  Edward  Llttlepage,  as  a  home- 
stead, long  prior  to,  and  at  ttie  time  of  his 
death,  which  occurred  about  1887.  It  fur- 
ther i^wared  that,  after  the  death  of  said 


Llttlepage,  the  said  premises  were  occupied 
his  widow,  Marlah  Llttlepage,  until  her 
death,  In  March.  1897.  After  the  death  ot 
the  said  Marlah.  the  premises  remained  va- 
cant until  plaintiff  entered  and  took  posses- 
aion  some  time  In  June,  1807.  Plaintiff  had 
previously  qualified  as  the  administrator  of 
the  estate  of  tbe  said  Sdward  Llttlepage, 
and  when  be  went  to  take  poasesslcHi  he 
found  the  house  unoccupied,  and  no  one  on 
the  premises  exc^  one  Oonnally,  a  carpen- 
ter, who  was  putting  some  repairs  on  the 
house.  He  demanded  the  keys  of  said  Oon- 
nally, who  refused  to  surrender  them,  say- 
ing that  he  had  been  onployed  to  do  the 
work  by  defendants,  and  could  dellvtf  the 
keys  to  no  one  else.  Plaintiff  then  sent 
word  to  defendants  by  said  Connally  that  he 
demanded  the  keys,  and  the  possession  of 
the  premises.  This  message  was  delivered 
to  defendants,  and  the  keys  were  brought 
and  turned  over  to  plaintiff  by  a  member  of 
defendants'  family.  Having  thus  acquired 
possession  of  the  premises,  plaintiff  rented 
the  same  to  Archie  Leslie  and  Fannie  Dun- 
can; and  while  these  tenants  were  so  In 
possession,  an  action  of  forcible  entry  and 
detainer  was  brought  against  them  by  Ann 
Feam,  one  of  the  defendants,  and  resulted 
In  a  Judgment  for  the  said  Leslie  and  Dun- 
can. The  said  Ann  Feam  then  Instituted 
an  action  of  ejectment  against  these  same 
parties,  which  was  pending  at  the  time  of 
their  entering  upon  the  premises,  and  after- 
wards dlsmlesed  on  her  motion.  The  said 
tenants  of  plaintiff  occupied  the  house  for 
several  months,  and  then  moved  out,  leav- 
ing the  same  temporarily  vacant,  and  while 
thus  vacant,  the  defendants  moved  in  and 
took  possession. 

There  was  conflict  in  the  evidence  aa  to 
tbe  mannw  of  taking  possession  by  defend- 
ants. The  evidence  on  the  part  of  Qie  plain- 
tiff in  the  court  below  tmded  to  show  that 
this  possession  was  forcibly  tak«L  There 
was  evblence  tending  to  show  that  i^lntlff's 
tenante  moved  out  on  Saturday,  and  that 
he  had  rented  the  house  to  one  Brsklne,  who 
waa  to  take  posBession  the  fMlowing  Tues- 
day; that  plaintiff  waa  on  the  premises  Sun- 
day, and  found  all  tlie  doors  and  windows 
securely  fastoied;  that  the  keys  to  the  onter 
doors  were  In  tbe  posseSBlon  of  one  Susie 
Pope,  «  niece  of  plaintiff,  who  still  bad  them 
at  tbe  time  of  the  trial;  tiiat  Ann  Feam 
was  aeai  early  Htmday  mining,  sitting  on 
the  porch  of  the  houae  and  that  she  tried  to 
take  the  keys  by  force,  from  Jackson  Pope, 
who  had  gone  there  for  Hie  purpose  of  get- 
ting some  shingles  from  tbe  smoke  house; 
that  the  next  sem  of  defendants,  they  were 
in  the  house,  and  tbe  locks  en  the  doors 
were  brok«i.  Oa  the  other  hand,  the  testi- 
mony of  the  defendants  themselves,  and 
members  of  thehr  family,  was  to  the  effect 
that  they  entered  upon  the  premises  peace- 
ably; that  they  broke  no  dotnv,  locks,  or 
other  outside  fastenings.    But  fiwy  Ji^mlt 
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tbat  ihey  bought  new  lod[B  for  all  the  doon. 
There  wu  also  erldence  that  aft»  the  tak- 
luff  of  pooaesiedoa  hy  defendants  there  ware 
wreral  azrratg  cm  both  sides  for  trespaH 
after  warning.  The  other  facts  of  the  case 
necessary  to  an  nnderetandlng  of  the  deci- 
sion on  the  present  appeal  are  snfflclently 
stated  in  the  opinion. 

The  cause  was  tried  by  the  court  wlt^ont 
the  Intervention  of  a  Jury,  and  upon  the  bear- 
ing of  all  the  evldrace,  the  court  rendered 
Judgmrait  In  favor  of  the  plaintiff,  to  the 
rendition  of  which  Judgment  the  d^endants 
duly  excepted.  The  defendants  appeal  and 
assign  as  error  the  rulings  of  the  trial  court 
upon  the  evidence  and  the  rendition  of  jndg* 
ment  In  favor  of  the  plaintiff. 

S.  8.  Pleasants  and  Dooglus  Taylw,  for 
appellants.  Orayson  ft  Foster,  fen  appellee. 

HABAI^N,  J.  1.  Under  section  2  of  the 
act  of  189G.  entitled  "An  act  to  regulate  the 
practice  and  proceedings  In  civil  cases  in  the 
circuit  courts  of  Morgan  and  MadJson  coun- 
ties" (Acts  1894-95.  p.  686),  It  Is  provided, 
that  "In  all  cases  whether  commenced  by 
summons  and  complaint  attachment  or  oth- 
erwise, the  issues  and  quesUone  of  fact  shall 
be  tried  by  the  court  without  the  interven- 
tion of  a  Jury,  unless  the  Jury  be  demanded 
by  the  plaintiff"  or  defendant  in  the  manner 
specially  prescribed  In  either  case.  Section 
6  of  the  act  provides,  that  "in  the  trial  of 
any  cause  at  law  without  a  Jury,  in  addi- 
tion to  the  questions  which  may  be  presett- 
ed to  the  supreme  court  for  review,  under 
existing  laws  and  rules  of  court,  either  par- 
ty may  by  bill  of  exceptions,  also  present 
for  review  the  conclusions  and  Judgment  of 
the  court  upon  the  evidence,"  etc. 

Section  6  of  the  act  provides  that  "nothing 
in  this  act  shall  be  so  construed  as  to  pre- 
vent the  court  from  trying  cases  without  a 
Jury  at  any  regular  term  In  any  case  In 
which  a  Jury  is  waived."  This  last  section 
manifestly  refers  to  trial  of  causes  without 
a  Jury  on  waiver  of  such  trial  by  the  par* 
ties,  under  the  general  law,  without  refers 
ence  to  such  waiver  under  this  special  stat- 
nte.  Oode,  |  331&  et  seq.,  provides  for  this 
waiver,  in  stating,  that  "an  Issue  of  fact  in 
a  civil  case  may  be  tried  and  determined  by 
the  court  without  the  intervention  of  a  Jury, 
whenever  the  parties,  or  their  attorneys  of 
record,  file  an  agreement  in  writing  with  the 
clerk  waiving  a  Jury;  and  In  such  case,  the 
finding  of  the  court  upon  the  facts  shall 
have  the  same  effect  as  the  verdict  of  a  Ju- 
ry." It  is  not  pretended  that  any  such  an 
agreement  for  a  waiver  of  a  Jury  trial  was 
entered  into  and  filed  as  here  provided.  It 
must  be  held,  therefore,  that  the  cause  was 
tried  by  the  coort,  under  the  provisions  of 
said  special  statute.  Moreover,  the  Judg- 
ment entry  supports  this  conclusion  In  re- 
citing; that  "the  cause  coming  on  tor  trial 
and  no  jvrj  b^ng  demanded,  the  canse  was 


•nlKttltted  to  the  court,"  etc.;  a  Ter; 
er  recital  to  be  made  under  section  2 
special  act,  iwovldlng  for  the  waiver 
and  the  manner  in  which  It  ahall  be  i 

2.  The  action  was  for  forcible  mi 
unlawful  detainer  commenced  In  a 
court  by  the  appellee^  Edward  Beli 
plaintiff,  against  Ann  Feam  and  Lee 
the  appellants,  as  defendants.  It  i 
moved  on  the  petition  of  the  defe 
into  the  circuit  court  tor  trial  under  t 
visions  of  sections  2147-2149  of  the 
provldiog  for  such  a  removal  on  S] 
terms.  It  Is  not  denied  tbat  the  proci 
for  removal  complied  with  the  tei 
these  statutes.  The  petition  dlsdo 
the  language  of  the  statute,  the  ptir] 
defendants  In  having  the  canse  remc 
stating  that  they,  "defendante.  In  sa 
entered  on  the  said  land  sued  for  pc 
ly  and  under  claim  of  title  thereto,  s 
under  claim  of  any  agreement,  coot 
understanding  with  the  plaintiff  In  tt 
and  that  your  petitioners  bona  fide  di 
contest  with  the  saJd  plaintiff  the  i 
said  land." 

3.  By  section  2149,  when  removed  t 
circuit  court,  the  cause  is  tried  as  a 
tory  action  In  the  nature  of  ejectmei 
plaintiff  must  recover  on  the  strengtli 
titie  as  in  an  action  of  that  characte 
less  he  can  prove  that  the  defeudi 
those  under  whom  he  claims,  ente 
said  lands  under  some  contract  or  agr 
between  (with)  plaintiff,  or  those 
whom  he  claimed,  or  by  use  of  fo 
which  latter  case,  no  inquiry  can  be 
to  the  respective  strength  ot  the  lec 
of  the  plaintiff  or  defendant** 

If  the  plaintiff  proved,  that  defenda 
legation  In  their  petition,  that  they  t 
on  the  land  sued  for,  peaceably  and 
use  of  force,  was  untrue,  and  that  ti 
tered  by  the  use  of  force,  the  defe 
were  not  entitled  to  try  th^  canse  b: 
tuting  Inquiry  into  the  strengtii  of  tl 
tie  and  that  of  plaintiff,  but  the  p 
would  have  been  entitled  to  a  flndli 
Judgment  In  his  favor,  niere  was  i 
tense  tbat  they  entered  by  virtue  of  mi 
tract  or  agreement  with  plaintiff.  Ma 
Moog,  121  Ala.  S08,  25  South.  683. 

4.  In  this  case,  "the  court  r^deroj 
ment  for  the  plaintiff  for  the  possesi 
the  land  sued  for,  and  for  (66  rent 
the  detentliHi,"  and  awarded  a  writ  i 
session.  This  Judgment  the  complaij 
plea,  the  evid«ice  allowed  to  be  Intra 
and  the  course  of  the  trial,  aU  plalnl 
cate  that  the  court  tried  and  determin 
cause  as  a  statutory  action  In  the  nal 
ejectment  and  not  as  one  of  forcible 
and  detainer.  It  was,  therefore,  trie 
determined  on  the  strength  of  the  titie 
respective  parties,  and  on  this  appc 
must  so  treat  the  case. 

6.  The  defendants  vrere  allowed  to 
dnce  a  deed  trmn  James  Steele  and  i 
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Bdward  Uttlepage  and  wife,  Marlati,  of  date 
lOtb  NoTember,  1S73,  by  which  he  conveyed 
to  them  In  moIetleB,  the  lands  Bued  for. 
wblcb  deed  contained  the  provision  that 
each  should  "owo,  hold  and  possess  an  undl- 
▼Ided  one-half  of  said  lot  and  that  the  said 
Marlah  shall  not  In  the  event  of  survlvor- 
Bhip,  claim,  have  or  demand  dower  fn  the 
one-half  of  said  lot  herein  ccoiveyed  to  said 
Bdward." 

The  plaintiff  claimed  title  from  Edward 
Uttlepage,  and  the  defendants  from  him  and 
his  wife,  Marlah.  Both  these  parties  mort- 
gaged the  lot  to  William  Richardson,  from 
whom  by  mesne  conveyances  Introduced  in 
evidence,  the  defendants  claim  title  and 
right  to  possession.  By  exclading  the  said 
mortgage  of  the  Llttlepages  to  Blchardson, 
the  other  mesne  conveyances  to  defendants, 
lacked  connection  with  the  Littlepage  title, 
and  deprived  defendants  of  evidence  to  show 
a  superior  title  to  plaintiff,  who  claimed  title 
alone  as  administrator  of  said  Edward,  who 
was  the  owner  only  of  an  undivided  batf  of 
the  property.  With  the  excluded  Richardson 
mortgage  before  the  court  the  finding  might 
well  have  been  in  favor  of  defendants  in- 
stead of  for  the  plaintiff,  for,  in  such  case 
as  to  the  strength  of  their  respective  titles, 
thej  showed  an  nnhroken  title  from  Steele 
and  wife,  through  LltUepage  and  wife  to 
themselves;  a  better  title  than  plaintiff  pre- 
sented. 

The  defendants  attempted  to  show  title 
from  Edward  Littlepage  and  wife,  under 
whom  both  parties  claim,  by  showing  a 
mortgage  from  them  to  William  Richardson, 
purporting  to  have  been  executed  on  the  Slst 
March,  1883,  and  the  subsequent  foreclosure 
of  the  same,  and  the  title  derived  thereun- 
der by  Percy  B.  Feam.  and  thai,  by  his  de- 
vise of  the  same  by  last  will  to  defendant 
Ann  Fearn. 

The  land  in  question  was  shown  to  have 
been  the  homestead  of  said  Bdward  Uttle- 
page and  wife.  The  mortgage  to  Richard- 
son was  executed  In  the  presence  of  two 
witnesses,  but  the  wife,  Marlah  Littlepage, 
acknowledged  the  same,  separate  and  apart 
from  her  husband,  as  appears,  before  the 
aald  Richardson,  as  judge  of  the  probate 
court  of  Madison  county,  and  he  was  the 
grantee  In  the  mortgage.  This  mortgage 
was  ottered  in  evidence  by  the  defendants, 
and  plaintiff  objected  to  Its  introdnctlon,  on 
the  grounds  that  the  mortgage  was  not  self- 
proving,  and  that  the  property  conveyed 
was  the  homestead  of  Edward  Uttlepage:, 
and  the  separate  acknowledgment  and  the 
gen«-al  acknowledgment  were  taken  before 
William  Richardson,  Judge  of  probate,  who 
was  grantee  in  said  mortgage.  The  conrt 
SDstalned  the  objection. 

That  WlllUun  Rldiardson.  the  Judge  <tf 
probate  iMCore  whom  the  acknowledgments 
of  the  mortgage  were  taken,  was  the  grantee 
therein,  seems  not  to  have  been  disputed, 
tint  In  sustaining  Ott  objection  of  plaintiff 


to  the  Introduction  of  the  mortgage  on  this 
ground,  the  court  It  appears,  acted  as 
though  the  fact  the  basis  of  the  objection, 
was  admitted.  The  question  presented,  then, 
is  whether  the  acknowledgments  of  the 
mortgage  and  the  mortgage  Itself  should 
have  been  held  void  on  collateral  attack 
made  on  the  objection  raised  against  their 
validity  for  this  apparent  defect.  We  have 
but  recently  held  that  a  mortgage  acknowl- 
edged before  a  notary  public  who  had  an  in- 
terest in  the  conveyance  would  not  be  opea 
to  attack  when  assailed  collaterally  on  that 
ground.  In  that  decision  it  was  said:  "The 
deed  was  not  void  on  Its  face,  but  only  be- 
cause of  extrinsic  facts  resting  In  parol. 
*  *  *  In  such  case  the  Infirmities  Inhering 
in  the  executi(Hi  of  the  mortgage  can  be 
shown  only  upon  a  direct  attack  on  Its  va- 
lidity, by  which  Is  intended  some  proceed- 
ing begun  and  prosecuted  for  the  express 
purpose  of  having  the  conveyance  adjudged 
void  and  canceled,  as.  for  instance,  a  bill  In 
chancery  setting  up  the  facts  as  to  the  no- 
tary's Incapacity  and  praying  that  the  al- 
leged deed  be  decreed  to  be  surrendered  up 
and  canceled;  and  nndl  cancellation  is  de- 
creed in  such,  or  other  direct  proceeding,  the 
conveyance  will  be  treated  by  all  courts  as 
valid  and  efficacious."  Monroe  v.  Arthur 
(Ala.)  28  South.  476.  The  mortgage  offered 
in  evidence,  as  for  the  objection  Interposed 
and  sustained  was  not  void,  but  valid,  and 
the  court  erred  in  excluding  It 

It  appears  that  William  Richardson  fore- 
closed this  mortgage,  purchased  and  receiv- 
ed a  conveyance  to  the  property  through  a 
conduit  of  title.  The  defendants  offered  the 
deed  of  William  Richardson  to  Ernest  Rob- 
inson, on  foreclosure  of  said  mortgage,  and 
Robinson's  deed  back  to  Richardson,  the  one 
of  date  24tb  and  the  other  of  date  2Sth  Jan- 
uary, 1887;  also  the  deed  of  WilUam  Rich- 
ardson to  Percy  B.  Fearn,  of  date  6th  March, 
IS&J,  each  deed  to  the  same  property;  the 
transcript  of  the  will  of  Percy  B.  Feam  and 
Its  probate,  devising  the  property  to  his 
mother,  Ann  Feam,  one  of  the  defendants, 
and  proved  by  said  Richardson  that  said  Lit* 
tiepage  borrowed  $100  from  him.  and  gave 
him  said  mortgage  to  secure  the  same;  that 
he  was  Judge  of  probate  of  Madison  county 
at  the  time,  and  the  acknowledgment  of  the 
mortgage  was  taken  by  his  bonded  clerk, 
William  Vaughan,  and  on  foreclosure  of  the 
mortgage,  he  made  the  deed,  after  the  death 
of  Edward  Littlepage,  by  the  direction  of 
Marlah,  his  surviving  wife,  to  Mr.  Feam, 
who,  she  told  hint  would  purchase  the  prc^ 
erty.  To  the  Introdnetlon  of  the  foregoing 
evidence,  no  objections  were  Interposed. 

The  defendants  then  off»ed  to  Introduce 
In  evidence  said  mortgage  of  Littlepage  and 
wife  to  said  William  Richardson,  to  whlcih 
offer  the  plaintiff  IntenKMed  an  objection, 
on  what  ground  Is  not  stated,  which  objec- 
tion the  court  sustained.  For  nothing  ap- 
pearing In  said  evidence,  «a«  the  hu^dltj 
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ot  said  mortgage  made  manlfeBt,  and  tbe 
court  again  erred  In  excluding  It 

6.  It  may  be  added  that  besides  the  objec- 
tions to  evidence  passed  on,  we  have  exam- 
ined the  objections  of  defendants  to  the  In- 
troduction by  plaintiff  of  the  proceedings 
before  the  Justice  of  the  peace  between  the 
plaintiff  and  defendants  In  an  action  of  for^ 
cible  entry  and  detainer,  and  the  ejectment 
proceedings  In  the  circuit  court,  In  the  case 
of  Ann  Fearn,  executrix  of  the  will  of  Percy 
Fearn,  against  Archie  Leslie  and  Fannie 
Duncan,  the  tenants  of  the  plaintiff  for  the 
recovery  of  this  property,  and  find  that  the 
court  committed  no  error  In  allowing  the  evi- 
dence to  be  Introduced,  for  the  purposes  for 
which  It  was  evidently  offered.  These  pro- 
ceedings were  not  intended  as  evidence  of 
res  adjudicata  of  title,  but  to  show  the 
plaintiff's  prior  actual  possession  of  the 
premises;  that  such  possession  was  known 
to  and  recognized  by  defendants;  and  that 
the  Intrusitm  by  them  during  the  temporary 
vacancy  of  the  property  was  not  in  good 
faltb. 

For  the  errors  indicated  the  Judgment  be- 
low must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


LOUISVILLE  &  N,  R.  CO.  T.  STEWART. 
(Supreme  Court  of  Alabama.   Dec.  20.  1900.) 

RAILROADS— CROSSmaS— INJURIES  —  BICYCLB 
RIDERS  —  NEOLIQENGE  —  EVIDENCE  —  RES 
QESTA:— WITNESSES— EXPERT  TESTIMONY  — 
OPINION— PHYSICIANS  —  CONCLUSIONS  —  TRI- 
AL-OBJECTIONS —  INSTRUCTIONS  —  BILL  OF 
EXCEPTIONS— APPEAL— SIGNALS, 

1.  Matter  assigned  as  error  based  on  recitals 
In  the  record  relating  to  demurrers  to  plead- 
ings, not  such  as  to  constitute  judgments,  can- 
not be  reviewed. 

2.  Where  plaintiff  while  crossing  railroad 
tracks  on  a  bicycle  narrowly  escaped  injury 
from  a  moving  passenger  train,  and  immediate- 
ly thereafter  was  injured  by  a  switch  engine  on 
another  track,  evidence  of  the  movements  of 
the  passenger  train  was  admissible  in  an  ac- 
tion against  the  railroad  for  the  injuries,  as  res 
gestce. 

8.  It  was  not  error  to  allow  a  nonexpert  wit- 
ness to  testily  from  obsenration  as  to  the  rate 
a  train  was  moving  when  plaintiff  was  injured. 

4.  Where  plaintiff  was  injured  while  sne,  in 
company  with  witness,  was  attempting  to  cross 
railroad  tracks,  the  question  to  witness,  "Was 
there  any  way  for  you  all  to  see  that  train  be- 
fore you  passed  that  string  of  box.  cars  that 
you  Bay  was  on  one  side  of  the  tracks?"  was 
not  objectionable,  as  calling  for  a  conclusion. 

5.  It  was  not  error  to  permit  a  witness  who 
apparently  testified  from  her  own  knowledge  to 
state  that  plaintiff  was  confined  to  her  bed  for 
three  weeks  immediately  after  being  injured, 
and  that  plaintiff  bad  never  recovered  from  her 
injuries. 

6.  Where  a  physician  had  testified  to  the  na- 
ture of  plaintiffs  injuries.  It  was  not  error  to 
allow  him  to  Rtnte  what  were  the  probable  con- 
sequences of  such  injuries,  as  the  opinion  of 
experts  may  be  based  on  facts  of  which  they 
have  actnat  knowledge,  as  well  as  on  a  hypo- 
thetical statement. 

7.  Where  a  physician  who  had  just  testified 
that  plaintiff's  ankle  was  bruised,  and  that 
there  were  other  bruises  on  her  limbs,  was  ask- 


ed what  were  the  natural  consequences  of  each 
injoriw,  a  reply  that  severe  bruuea  aroond  the 
ankle  uid  knee  heal  less  rapidly  than  almost 
Aor  other  part  of  the  body  was  not  objectlon- 
able  as  not  responsive. 

8.  It  is  not  a  valid  objection  to  a  phyaidan's 
opinion  as  to  the  effect  ot  Injuries  that  it  as- 
sumes the  fnrm  of  a  ctmdnsion. 

9.  Hie  statement  of  an  engineer  of  a  train 
which,  wtiile  moving  backward,  ran  against  and 
Injured  plaintiff,  that  he  was  not  aware  of  any 
rule  of  the  company  requiring  trains  movine 
backward  to  t>e  moved  slower,  than  when  go- 
ing forward,  not  being  plainly  irrelevant,  its 
admission  over  a  general  objection  was  not  er- 
ror, under  a  court  rule  <90  Ala.  ix.,  9  South, 
iv.)  providing  that  objections  to  evidence  not 
plainly  Irrelevant  will  not  be  considered  Unless 
the  objection  is  specified. 

10.  Where  plaintiff  claimed  that,  in  attempting 
to  cross  railroad  tracks  on  her  bicycle,  she  nar- 
rowly escaped  injury  from  a  passing  train,  aft- 
er which  she  was  injured  by  a  switch  engine  on 
another  track,  there  being  evidence  from  which 
the  Jury  migjit  have  found  that  the  tracks  were 
78  feet  apart,  and  that  plaintiff  rode  her  wheel 
against  the  switch  engine,  the  question  wheth- 
er she  had  been  subjected  to  so  sudden  and  im- 
minent a  danger  by  the  first  train  as  to  deprive 
a  person  of  ordinary  prudence  of  the  capability 
of  exerci^g  good  judgment  should  have  been 
submitted  to  the  fury  without  giving  It  the 
conclusive  effect  of  relieving  plaintiff  from  con- 
tributory nes^igence;  and  it  was.  therefore,  er- 
ror to  instruct  that  contributory  negligence 
would  not  be  chargeable  to  plaintiff  if  defend- 
ant's watchman  Invited  her  to  cross,  and  In  at- 
tempting to  do  so  it  became  suddenly  apparent 
that  she  was  in  danger  from  an  approaching 
train,  if  after  that  she  acted  wildly  and  under 
the  influence  of  fright  occasioned  by  the  ap- 
parent danger,  and  also  to  instruct  that  If  she 
was  crossing  defendant's  track  by  invitation, 
and  there  was  sudden  apparent  danger  coo- 
fronting  her,  and  she  acted' wildly,  she  would 
not  be  chargeable  with  contributory  negligence. 

11.  Where  plaintiff  was  injured  by  a  switch 
engine  while  she  was  attempting  to  cross  s 
railroad  track  on  her  bicycle,  and  she  claimed 
that  just  before  the  Injury  she  had  narrowly  es- 
caped being  run  down  by  a  passenger  train  on 
another  track,  it  was  not  error  to  instruct  Uiat 
the  jury  must  consider  all  the  circumstances  at 
the  time  and  Immediately  before  the  injury,  in 
determining  what  would  be  reasonable  and  pm- 
dent 

12.  Where  an  Instruction  as  set  out  in  a  bill  of 
exceptions  is  erroneous  In  form,  the  court  must 
consider  it  as  set  out,  though  It  appears  in  a 
correct  form  In  the  transcript  outside  the  bill 
of  exceptions. 

13.  An  affirmative  charge  for  defendant  cannot 
be  given  on  counts  of  the  complaint  supported 
by  some  evidence. 

14.  Where  plaintiff  testified  that  defendant's 
flagman  signaled  for  her  to  cross  the  railroad 
tracks  on  wbi<  she  was  injured,  an  instruction 
that  a  bicyoler  must,  und^  all  "ordinary  cir- 
cumstaL'ces,"  be  treated  as  subject  to  the  same 
rules  as  a  pedestrian,  and  that  he  must  stop, 
look,  and  listen,  was  erroneous,  as  the  term  "or- 
dinai-y  circnmstances"  might  have  been  under- 
stood to  Include  the  giving  of  rignals  to  crofts 
tracks,  which,  in  the  absence  of  apparent  dan- 
ger, might  absolve  both  pedestrian  and  bicycler 
from  looking  and  listening. 

Appeal  from  city  court  of  Birmingham: 
W.  W.  Wilkerson,  Judge. 

Action  by  Mrs.  A.  M.  Stewart  against  tbe 
Louisville  &  Nashville  Railroad  Company. 
From  a  Jadgmeut  for  ptalntitt,  defendant 
appeals.  Rerened. 

This  was  an  action  tmnisbt  Xtj  Mrs.  A. 
M.  Stewart  asalnst  the  LoulKUIe  &  Iteidi- 
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vUle  BallFoad  Company  to  recover  damages 
for  personal  Injuries  sustnined  by  tbe  plain- 
tiff wblle  riding  a  bicycle,  which  Injuries 
were  alleged  to  have  been  caused  by  reason 
of  the  negligence  of  the  defendant  or  Its  em- 
ployda.  The  complaint,  as  filed,  contained 
11  counts;  a  twelfth  count  behig  added  by 
way  of  amendment.  Donurrers  were  sns* 
talned  to  the  first  count,  and  on  motion  ot 
the  plalntifl  the  conrt  struck  the  ninth  count 
The  court,  at  the  written  request  of  the  de- 
fendant, gave  the  general  affirmative  charge 
BB  to  the  third,  fifth,  tmtb,  and  eleventh 
counts.   In  the  second  count  the  plaintiff  al- 
leg«i  that  while  In  the  act  of  crossing  Blght- 
eenth  street,  a  public  highway  much  trav- 
eled by  both  pedestrians  and  vehicles,  said 
street  l>elng  crossed  at  grade  by  a  railroad 
track  of  tbe  defendant,  she  was  run  Into  and 
injured  by  a  swltcb  engine.    The  specific  act 
of  negligence  averred  In  this  count  Is  "that 
said  negligence  consisted  In  running  said 
£ars  and  said  locomotive  at  too  great  a  rate 
of  speed."   The  negligence  averred  In  the 
fourth  count,  on  the  same  state  of  facta  as 
^bove  set  out,  Is  "tbat  said  nugligence  con- 
sisted in  running  said  cars  and  locomotive 
across  Eighteenth  streef'  crossing  without 
taking  proper  precautions  to  prevent  inju- 
ries to  plaintiff."   The  sixth  count  Is  based 
on  the  alleged  violation  of  a  section  of  the 
City  Code  of  Birmingham  providing,  under  a 
penalty,  that  railroads  operating  tracks  over 
certain  named  crosaings  (among  them,  Eight- 
eenth street  crossing)  keep  electric  lights 
burning  all  night,  and  watchmen  or  fiagmen 
on  guard  day  and  night    The  negligence 
averred  In  this  count  Is  "that  said  violation 
of  said  section  consisted  in  not  keeping  a 
watchman  or  flagman  on  guard  at  Elgbt- 
aenth  street  crossing  at  the  time  plaintiff 
was  struck  as  aforesaid."    The  seventh 
count  avers  that  a  section  of  the  City  Code 
of  Birmingham  providing  that  it  shall  be 
the  duty  of  fiagmen  placed  at  railroad  cross- 
ings to  at  all  times  remain  in  full  view  of 
persons  approaching  said  crossings,  whether 
they  be  approaching  on  foot  or  In  vehicles, 
and  to  signal  them  to  pass  over  if  they  can 
do  BO,  or  to  stop  if  a  train  is  too  near  to 
admit  of  safe  passage,  was  violated  by  tlie 
defendant  and  that  said  violation  of  said 
section  "consisted  in  defendant's  flagman  at 
said  crossing  not  duly  and  properly  signal- 
ing said  defendant  to  stop  when  said  loco- 
^lotive  and  cars  were  approaching  too  near 
to  admit  of  a  safe  passage."   The  eighth 
jcount,  as  amended  to  meet  the  demurrers  of 
the  defendant  is  based  on  the  alleged  vio- 
lation of  a  section  of  the  City  Code  of  Bir- 
mingham providing  that  no  railroad  com- 
pany shall  run  any  locomotive  at  a  rate  of 
speed  greater  than  eight  miles  per  hour 
when  going  forwards,  or  four  miles  per  hour 
while  going  backwards,  or  run  aald  engine 
without  a  headlight  thereon,  or  without  giv- 
ing the  proper  signals  by  ringing  the  bell, 
£tc.  The  plaintiff  averred  that  the  defend- 


ant violated  this  section  by  "running  a  lo- 
comotive enghie  within  the  dty  limits  at 
and  over  said  crossing  at  a  greater  rate  of 
speed  than  four  miles  an  hour  when  run- 
ning backward,  and  that  said  locomotive 
engine  was  running  backward  at  said  time 
and  place  at  a  greater  rate  of  speed  than 
four  miles  p»  hour."  TUb  twelfth  count  la 
based  on  the  alleged  violation  of  the  sectI<»L 
above  mentioned,  the  breach  averred  being 
"that  the  vi<^tlon  of  said  ordinance  con- 
sisted in  permitting  or  suffering  a  locomo- 
tive or  train  to  run  In  said  city  at  said  time 
and  place  without  causing  the  usual  signals 
to  be  given  continuously  by  ringing  the  bell 
or  otherwise."  The  defendant  interposed 
demurrers  to  all  of  the  foregoing  counts,  ex- 
cept the  twelfth,  assigning  substantially  the 
following  grounds:  That  the  allegations  of 
negligence  In  each  of  said  counts  are  vague. 
Indefinite,  and  uncertain;  that  wherein  de- 
fendant was  negligent  in  the  premises  is  not 
alleged  with  sufiiclcnt  clearness;  and  that  It 
appears  from  the  allegations  of  said  counts 
that  the  negligence  therein  complained  of 
was  not  the  proximate  cause  of  the  alleged 
Injury.  These  demurrers  were  overruled, 
except  as  to  the  eighth  count,  which  count 
was  amended  to  meet  them.  The  defendant 
pleaded  the  general  Issue  and  several  spe 
clal  pleas.  In  which  It  set  up  the  contribu- 
tory negligence  of  the  plaintiff.  To  these 
special  pleas  demurrers  were  separately  and 
severally  Interposed.  The  ruling  upon  these 
demurrers,  as  set  forth  In  the  judgment  en- 
try, was  as  follows:  "The  demurrers  to  the 
fifth,  sixth,  and  seventh  pleas  are  by  the 
court  heard,  considered,  and  overruled."  To 
the  several  special  pleas  the  plaintiff  flled 
the  following  replications:  "(1)  Plaintiff 
takes  issue  on  each  of  said  pleas.  (2)  For 
further  repllcatlou,  plaintiff  says  that  she 
was  crossing  the  tracks,  where  she  was  In- 
jured, by  the  invitation  of  the  defendant 
(3)  That  the  defendant's  watchman  at  said 
crossing  signaled  plaintiff  to  cross  at  the 
time  and  place  when  and  where  said  injuries 
occurred.  (4)  That  plaintiff-  could  not  by 
stopping,  looking,  and  listening,  have  seen 
or  heard  the  engine  which  caused  said  inju- 
ries." To  these  replications  the  defendant 
flled  demurrers,  assigning  several  grounds. 
The  rulings  upon  these  demurrers,  as  set 
forth  in  the  minute  entry,  were  as  follows: 
"And  the  demurrer  to  the  replications  are 
by  the  court  heard,  considered,  and  over- 
ruled." 

The  accident  to  the  plaintiff  occurred  at 
the  Eigbteentb  street  crossing  in  the  city  of 
Birmingham,  where  said  street  Is  Intersected 
by  several  railroad  tracks.  The  location  of 
these  tracks  Is  sufficiently  shown  in  the  opin- 
ion: About  half  past  7  on  the  evening  of 
September  3,  1897,  the  plaintiff.  In  company 
with  her  son  Frank  and  Mrs.  McPherson,  all 
of  them  riding  bicycles,  attempted  to  cross 
Eighteenth  street  at  the  above-described 
point;  the  party  coming  from  the  bou^ji^qq|^ 
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towards  the  north  aide.  The  testimony  for 
the  plaintiff  tends  to  show:  That  after 
crossing  one  track,  and  while  60  feet  from 
a  flagman,  they  called  for  a  signal,  being 
within  10  feet  of  the  flagman  when  they  re- 
ceived a  signal  for  them  to  pass  over,  and 
that  at  the  time  he  gare  the  signal  the  flag- 
man had  both  a  wtilte  and  red  light  In  bis 
hand.  On  one  of  the  tracks  oatslde  of  the 
south  feuce  there  was  a  string  of  box  cars, 
which  plalntlCt,  her  son,  and  Mrs.  McFber- 
son  contend  obstructed  the  Tlew  of  the  pas- 
senger train  which  was  approaching  from 
the  west,  until  said  track  had  been  passed. 
That  this  passenger  train— the  Montgomery 
Accommodation— was  running  from  10  to  15 
miles  per  hour,  and  that  they  were  within 
20  feet  of  It  when  they  first  saw  It  The 
plaintiff  was  about  4  feet  ahead  of  her  son, 
Mrs.  Mcpherson  being  directly  behind  young 
Stewart  That  they  crossed  over  safely  In 
front  of  the  passenger  train,  which  barely 
missed  them,  and  did  not  discover  Qie  switch 
engine  which  caused  the  qccldent  until  they 
had  crossed  the  passenger  track.  Young 
Stewart  dismounted  within  5  feet  of  the 
switch  engine,  to  which  some  cars  were  at- 
tached, and  Mrs.  McPherson  got  off  of  her 
wheel  directly  behind  him;  the  plaintiff  not 
dismounting.  That  the  accommodation  train 
was  within  20  feet  of  them  when  they  first 
saw  it  and  that  none  of  them  saw  the 
switch  engine  which  caused  the  Injury  until 
within  a  few  feet  of  it  Frank  Stewart  and 
Mrs.  McPherson  dismounted  when  within  S 
feet  of  the  engine,  but  Mrs.  Stewart  being 
ahead  of  them,  did  not  have  time  to  dis- 
mount The  switch  engine,  according  to  the 
testimony  of  plaintiff's  witnesses,  was  run- 
ning backwards  at  a  speed  variously  esti- 
mated from  4  to  10  miles  per  hour.  Neither 
the  plaintiff,  her  son  Frank,  Mrs.  McPher- 
son, nor  E.  Whetstone,  who  was  present  at 
the  time  of  the  accident,  heard  any  signal  or 
ringing  bell  from  the  engine,  nor  did  they 
see  any  headlight  thereon.  PlalntifTs  testi- 
mony further  tended  to  show  that  It  was  im- 
possible for  a  person  crossing  Eighteenth 
street  to  know  on  which  track  a  train  ap- 
proaching on  the  accommodation  track  one 
block  away,  and  beyond  the  curre,  would 
cross  Eighteenth  street  on.  The  defendant 
showed  that  the  distance  from  the  track  on 
which  the  accommodation  train  was  enter- 
ing the  city  and  the  track  on  which  the  ac- 
cident happened  was  78.9  feet  The  engi- 
neer of  the  accommodation  train,  who  was 
corroborated  by  his  fireman  and  other  wit* 
nesses,  swore  positively  that  Frank  Stew- 
art and  Mrs.  McPherson  did  not  cross  In 
front  of  the  accommodation  train.  The  en- 
gineer of  the  switch  engine,  his  fireman,  and 
others  present,  testified  that  at  the  time  of 
the  accident  the  bell  of  the  switch  engine 
was  being  rung,  and  that  both  of  the  head- 
lights on  the  switch  engine  were  bnrnlng 
brightly  at  the  time  of  the  accident.  The 
fireman  testified  that  be  was  ringing  the 


belL    The  engineer  of  the  switch  engine, 
who  was  on  the  right-hand  side  of  the 
engine,— the  side  from  which  the  plalutiiZ 
was  approaching,— testified  that  he  did  nut 
see  her  until  after  she  was  against  the  ten- 
der of  the  engine,  and  that  at  tbe  time  of 
the  accident  he  had  moved  his  engine  aboat 
50  feet,  going  from  the  west  side  of  the 
street  towards  tbe  east  side,  and  that  he 
stopped  the  engine  within  0  or  8  feet  after 
discovering  that  the  plaintiff  was  hurt.  The 
evidence  of  the  defendant  tended  to  show 
that  the  accommodation  train  was  approach- 
ing Eighteenth  street  at  the  speed  of  from  6 
to  8  miles  per  hour,  and  that  the  switch  en- 
gine was  backing  at  a  rate  of  speed  from  2 
to  4  miles  per  hour.    It  Is  undisputed  that 
the  flagman  who  gave  the  signal  for  tbe 
plaintiff  and  her  party  to  cross  had  no  con- 
trol over  tbe  track  upon  which  tbe  switch 
engine  was  running,  and  that  his  authority 
did  not  ea:tend  to,  nor  did  his  duties  require 
him  to  flag,  the  tracks  north  of  the  gates. 
The  tracks  which  go  into  the  shed  were 
guarded  by  a  gateman,  whose  duty  It  was 
to  warn  passers  of  approaching  trains,  and  to 
raise  the  gates  to  allow  trains  Ingress  and 
egress  to  and  teom  the  depot   Tbe  testi- 
mony for  the  defendant  tended  to  show  that 
the  plaintiff  ran  Into  the  tender  of  the  switcb 
engine  about  six  or  eight  feet  from  the  rest 
and  that  the  engine  did  not  run  against  her. 
Tbe  plaintiff  Introdnced  four  sections  of  the 
City   Code  of   Birmingham,   tbe   first  of 
which  provided,  substantially,  that  railroads 
operating   tracks   over   Eighteenth  street 
must  keep  electric  lights  bmrnlng  all  night, 
and  a  watchman  or  flagman  on  guard  day 
and  night   The  second  provides  that  It  shall 
be  the  duty  of  such  flagman  to  remain  at  all 
times  In  full  view  of  persons  approaching 
said  crossing,  whether  they  approach  on  foot 
or  in  vehicles,  and  that  it  shall  be  his  fur- 
ther duty  to  signal  them  If  they  can  pas^ 
over  safely,  and  to  stop  them  if  a  train  Is 
approaching  too  close  to  admit  of  a  safe  pas- 
sage.   The  tbird  section  provides  that  it 
shall  be  unlawful  to  ran  a  locomotive  with- 
in the  city  limits,  at  a  greater  rate  of  speed 
than  eight  miles  per  hour  while  going  for- 
wards, or  four  miles  per  hour  while  going 
backwards,  or  to  run  a  locomotive  lo  the 
nighttime  without  providing  a  suitable  head- 
light thereon,  or  to  run  such  locomotive  or 
train  without  giving  signals  by  ringing  the 
bell,  etc.   The  fourth  section  Introduced  in 
evidence  provided  that  It  should  be  unlaw- 
ful for  any  railroad  company  to  hinder  the 
free  passage  of  vehicles,  or  to  allow  holo^ 
or  excavations  to  remain  open  sufBcieDtly 
long  to  hold  stagnant  water  or  disfigure  tbe 
streets,  or  to  endanger  persons  or  vehicles. 

During  the  examination  of  Mrs.  J.  M.  Mc- 
Pherson, who  was  riding  along  witb  the 
plaintiff  at  the  time  of  the  accident  and  aft- 
er she  had  testified  to  the  accommodation 
train  coming  in  on  the  tiOulsviUe  &  Nashville 

track,  and  to  the  narrow  ^cape.aiHtaiid  the 
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ilalnttff  had  In  crouJng  In  front  ot  uld  train, 
ihe  was  asked  tbe  following  question:  "State 
:o  the  jury  how  fast  It  [the  train]  was  run- 
ilDS*  In  your  judgment"  Tbe  defendant  ob- 
lected  to  tbls  question  upon  tbe  ground  that 
:be  witness  was  not  shown  to  be  an  expert, 
lud  upon  tbe  further  srounda  that  It  was  not 
ibown  that  sbe  had  any  knowledge  of  tbe 
matter  Inquired  about,  and  that  the  testimony 
called  for  was  lucompetent,  Irrelevant,  and 
Immaterial.   Tbe  court  overruled  this  objec- 
tion, and  tbe  defendant  duly  excepted.  Tbe 
witness  answered:   "In  my  Judgment,  It  was 
running  alMUt  15  miles  an  hour."   After  tbe 
witness  had  testified  that  sbe  had  seen  cars 
running,  but  knew  nothing  about  the  speed 
unless  they  were  running  very  fast,  sbe  was 
asked  the  following  question:    "Now  tell  the 
jury  bow  fast.  In  your  Judgment,  this  train 
was  running."   Tbe  defendant  Interposed  the 
same  objection  to  this  question  as  was  Inter- 
posed to  the  otber,  and  duly  excepted  to  the 
court's  overruling  this  objection.'  Tbe  wit- 
ness answered  that,  In  her  judgment,  the 
train  was  running  at  least  15  miles  an  hour. 
The  witness  was  then  asked  the  following 
question:   "Was  there  any  way  for  you  all 
to  see  that  train  before  you  passed  that  string 
of  box  cars  that  you  say  were  on  one  of  the 
tracks?"   The  defendant  objected  to  this 
question  because  It  called  for  a  conclusion  of 
tiie  witness,  and  was  invasive  of  the  prov- 
ince of  the  jury.   Tbe  court  overruled  the 
objection,  and  the  defendant  duly  excepted. 
The  witness  answered  that  there  was  no  way 
for  them  to  see  the  train.   After  this  wit- 
ness had  testified  to  the  circumstances  of  tbe 
accident,  and  to  Mrs.  Stewart  having  been 
thrown  from  her  wheel,  sbe  further  testified 
that.  In  addition  to  other  Injuries  sustained 
by  Mrs.  Stewart  her  back  was  wrenched. 
The  defendant  moved  the  court  to  exclude 
this  statement  of  tbe  witness,  and  duly  ex- 
cepted to  the  court's  overruling  the  motion. 
Tbe  witness  was  then  sEdced  the  following 
question:    "How  do  you  know  her  back  was 
wrenched?"   She  answered:   "Well,  I  don't 
know  exactly  what  terms  you  would  say,  but 
she  has  suffered  from  her  back  ever  since." 
The  defendant  moved  to  exclude  this  answer 
of  tbe  witness  from  tbe  Jury,  aud  duly  ex- 
cepted to  tbe  court's  overruling  this  motion. 
After  having  testified  that  the  plaintiff  was 
confined  to  her  bed  three  weeks,  she  was  ask- 
ed tbe  following  question:    "Do  you  know, 
of  your  own  knowledge,  whether  plaintiff  has 
ever  recovered  from  those  injuries  or  not?" 
The  defendant  objected  to  this  question  upon 
the  grounds  that  it  called  for  the  conclusion 
of  tbe  witness,  and  that  tbe  witness  could 
not  know  whether  the  plaintiff  bad  recovered 
from  her  Injuries  or  not  except  by  hearsay. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.   The  witness  an- 
swered that  she  knew  that  the  plalutltf  bad 
Bot  recovered.    During  the  examination  of 
Dr.  W.  H.  Wilder,  the  physician  who  attend- 
ed the  plaintiff  at  the  time  of  the  accident 
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eompIiUned  of,  and  after  haflng  testlfled  tbat 
In  his  examination  he  dlscorered  that  the 
plaintiff's  ankle  was  bruised,  and  there  wen 
otber  bruises  upon  her  limbs,  he  was  asked 
this  question:  "What  was  the  probable  con- 
sequence to  tbe  ankle  of  a  severe  bruise  of 
that  kind?  Is  that  effect  pennanentr'  The 
witness  answered  that  sometimes  the  Inju- 
ries were  permanent  Tbe  defendant  moved 
to  exclude  this  answer  upon  tbe  ground  that 
he  was  not  testifying  to  tbe  condition  which 
he  observed  with  respect  to  Injuries  sustain- 
ed by  plaintiff.  The  court  overruled  this  mo- 
tion, and  tbe  defendant  duly  excepted.  The 
witness  Dr.  Wilder  was  then  asked  the  fol- 
lowing question:  "What  are  the  probable 
consequences— natural  and  probable  conse- 
quences—of bruises  of  that  kind?"  The  wit- 
ness answered  as  follows:  "Severe  bruises 
around  the  ankle  and  knee  heat  less  rapidly 
than  around  almost  any  otber  part  of  the 
body,  because  a  majority  of  the  weight  of 
the  body  Is  placed  up<Hi  these  parts.**  The 
defendant  moved  to  exclude  this  answer  up- 
on the  ground  that  It  was  not  responsive  to 
the  question.  The  court  overruled  tbe  mo- 
tion, and  the  defendant  duly  excepted.  Up- 
on tbe  further  examination  of  Dr.  Wilder  as 
a  witness,  the  following  question  was  pro- 
pounded to  bim:  "I  will  ask  yon.  as  an  ex- 
pert, to  state  what  your  opinion  would  be  as 
to  cause  of  kidney  trouble,  If  It  appeared  in 
a  person  under  the  following  circumstances: 
Assume  that  she  is  a  woman  forty  years  old 
now;  that  sbe  had  no  such  troubles  previous 
to  that  time;  that  she  should  receive  an  In- 
Jury  to  tbe  back,  by  being  run  over  or  upon 
or  against  by  a  railroad  train  or  an  engine; 
that  sbe  should  be  bruised  and  skinned  about 
tbe  limbs;  and  that  Immediately  after  that 
her  back  began  to  hurt  her,  and  continued 
from  time  to  time  to  hurt  her,  and  from  that 
time  on  sbe  has  suffered  with  kidney  trouble, 
—what  would  you  say  was  the  probable  cause 
of  her  condition?"  Defendant  objected  to 
the  question  because  it  was  practically  asking 
tbe  witness  to  try  tbe  case,  instead  of  tbe 
jury.  The  court  overruled  the  objection,  and 
the  defendant  excepted.  Witness  answered, 
"Under  the  circumstances,  as  stated  in  the 
question,  I  would  be  forced  to  say  that.  In 
my  opinion.  It  was  due  to  the  lick  received 
In  the  back."  W.  H.  Smltzer,  who  was  the 
engineer  on  the  switch  engine  against  which 
the  plalntltTs  bicycle  ran  at  tbe  time  of  the 
Injuries  sustained  by  her,  was  examined  as 
a  witness;  and  after  testifying  to  the  cir- 
cumstances of  the  accident  and  to  tbe  condi- 
tion of  tbe  engine,  and  that  the  switch  en- 
gine was  backing  at  the  time  siieclfied,  he 
was  asked  the  following  question:  "Do  you 
know  what  tbe  rule  of  your  company  Is  with 
regard  to  running  your  trains  backwards 
across  Eighteenth  street?'  Tbe  defendant 
objected  to  this  question,  snd  duly  excepted 
to  tbe  court's  overriding  his  objection.  The 
witness  answered:  "There  Is  no  rule  about 
speed  running  backwards,^iot  that  I  know 
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of.  A  locomotive  Is  supposed  to  go  one  way 
as  fast  as  she  is  the  other.  She  Is  supposed 
to  work  both  ways."  Defendant  moved  the 
court  to  exclude  this  answer  of  the  witness 
upon  the  ground  that  it  was  Incompetent,  ir- 
relevant, and  Immaterial.  The  court  over^ 
ruled  this  motion,  and  the  defendant  except* 
ed. 

Upon  the  introduction  of  all  the  evidence 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  follo'wing  written  charges: 
"(1)  Contributory  negligence  would  not  be 
chargeable  to  the  plaintiff  if  you  believe  from 
the  evidence  that  defendant's  watchman  in- 
vited her  to  cross  that  track,  and  that  white 
so  attempting  to  cross  it  became  auddeniy 
and  without  warning  apparent  that  she  was 
in  danger  from  an  approaching  train.  If  after 
that  she  acted  wildly  under  the  Influence  of 
fright  occasioned  by  said  danger  or  apparent 
danger.  (2)  The  Jury  must  consider  all  the 
circumstances  surrounding  the  plaintiff  at  the 
time  of  and  Immediately  before  her  alleged 
injury,  In  determining  what  would  be  rea- 
sonable and  prudent  (3)  In  detmninlng 
from  the  evidence  whedier  the  plaintiff  bad 
time  and  opportunity  to  exercise  reasonable 
diligence  to  protect  herself  from  any  and 
all  danger  to  be  ai^irebended  In  crossing 
such  other  tracks  yet  to  be  crossed,  and 
whether  she  should  have  stopped  and  looked 
and  listened  before  undertaking  to  cross 
such  other  tracks,  If  you  believe  from  the 
evidence  Uiat  sbe  was  croulng  d^endanf  b 
tracks  by  Invitation  of  defendant's  watch- 
man, I  charge  yon  that  If  the  evidence  shows 
that  there  was  sudden  danger  or  apparent 
danger  confnmtlng  plaintiff,  and  ^e  acted 
wildly,  under  eacix  circumstances  she  would 
not  be  chai^^eable  with  contributory  negli- 
gence therefor."  Hie  defendants  separately 
excepted  to  the  giving  of  each  of  these 
chaises,  and  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  following 
charges  requested  by  It:  "(1)  Even  though 
you  should  believe  from  tbe  evidence  that 
the  flagman  had  Invited  the  plaintiff  to  cross 
the  tracks,  if  you  believe  from  the  evidence 
that,  after  such  Invitation  had  been  given,  a 
reasonably  [Hiident  person,  by  the  approach 
and  passage  of  the  accommodation  train, 
would  have  been  Informed  that  It  was  not 
safe  to  longer  rely  upon  such  invitation,  I 
charge  you  It  tta«l  became  the  duty  of  tbe 
plaintiff  to  exercise  reasonable  diligence  to 
protect  herself  from  any  and  all  danger  to 
be  apprehended  In  crossing  such  other  tracks 
yet  to  be  crossed;  and  I  also  charge  you  It 
then  became  plaintiff's  duty  to  stop,  look, 
and  listen  before  undertaking  to  cross  such 
other  tracks.  If  you  believe  the  evidence, 
you  must  find  for  tiie  defendant  under  the 
second  count  of  the  complaint  (3)  If  you 
believe  the  evidence,  you  must  find  for  the 
defendant  (4)  If  you  believe  the  evidence, 
yon  must  find  for  the  defendant  under  the 
fourth  count  of  the  complaint  (5)  If  you 
believe  the  evidence  you  must  find  for  the 


defendant  under  tbe  sixth  count  of  the  com 
plaint.    (G)  If  you  believe  tbe  evidence,  you 
must   And  for  the  defendant   uncler  th%: 
twelfth  count  of  the  complaint     (7>  Tb* 
court  charges  the  Jury  that  it  was  tbe  <int; 
of  the  plaintiff  to  alight  from  her  bicycle 
when  she  became  aware  of  the  approacli  of 
the  accommodation  train,  if  from  tbe  evi- 
dence you  believe  that  she  could  then  bave 
safely  alighted.    (8)  Tbe  court  charges  the 
Jury  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.    (9)  If  you  believe  the  evi- 
dence, you  must  find  for  the  defendant  un- 
der the  seventh  count  of  the  complaint  <10> 
If  you  believe  the  evidence,  you  must  find 
for  the  defendant  under  the  eighth  count  of 
the  complaint   <11)  If,  because  of  the  dit^' 
tance  between  where  the  plaintiff  found  the 
flagman  acting  as  such  and  the  track  where 
she  was  injured,  and  because  there  were 
tracks  between  the  flagman  and  amAi  track 
that  were  so  fully  protected  by  gatee  that 
they  did  not  need  to  be  flagged,  a  reason- 
ably prudent  person  would  not  hiave  assumed 
that  tbe  flagman  was  flagging  the  track  at 
which  the  jdalntifl  was  Injured,  ttien,  I 
charge  yon,  ^e  should  not  have  assumed- 
that  the  flagman  was  Bagf^g  aacb  last- 
named  track,  and  she  ought  not  to  have  re- 
lied, when  she  came  to  cross  such  track,  ou 
the  signal  given  by  the  flagman.   (12)  Con- 
sidering the  ease  of  dismounting,  and  the 
control  of  the  rider  over  his  Instrum«it,  » 
bicycler  must,  under  all  ordinary  circum- 
stances, be  treated  as  snl^ect  to  the  same 
rules  as  a  pedestrian.  He  must  atop,  look, 
and  listen  before  attenq;)ting  to  cross  a  ralK 
road  track.  (18)  If  yon  believe  from  tbe  evi- 
dence that  a  reasonably  prudent  person  would 
have  been  warned  by  the  approach  and 
passage  of  the  accommodation  train  that  It 
was  unsafe  to  attempt  to  cross  the  other 
tracks  yet  to  be  crossed  by  the  plaintiff  with- 
out stopping  and  listening,  that  the  plaintiff 
did  not  stop  before  attempting  to  cross  such 
track,  and  that  she  had  time  to  stop  befwe 
making  such  attempt  yon  must  find  for  the 
defendant  (14)  If,  when  tbe  plaintiff  discov- 
ered the  switch  engine,  she  had  time  to  stop 
before  going  upon  the  track  where  she  vas 
injured,  and  sbe  could  have  safely  stopped, 
your  verdict  must  be  for  the  defendant  (15> 
If  the  Jury  believe  from  the  evidence  that 
the  track  at  or  upon  which  the  plaintiff  was 
injured  was  one  hundred  yards  from  the 
place  where  the  flagman  was  standing  wheo 
the  plaintiff  flrst  approached  the  crossing; 
that  between  the  track  at  or  upon  whlob 
she  was  injured  and  the  place  where  the 
flagman  was  standing  there  were  tracks  that 
were  protected,  not  by  the  flagman,  but  by 
the  gates;  that  the  tracks  protected  by  the 
gates,  because  of  such  protection,  did  not 
need  to  be  protected  by  the  flagman;  and 
that  the  track  upon  or  at  which  the  ^ain- 
tiff  was  Injured  was  so  far  away  Ceom  the 
post  f)t  duty  of  the  flagman  that  the  flagman 
could  not  flag  or  protect  it^^jhea  I  cbxtge 
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yoa  tbat  the  plaintiff  had  no  right  to  assume 
that  the  flagman  was  flagging  such  track. 

Bren  thoi^h  yon  should  bellere  from 
the  evidence  that  the  flasm&n  had  Invited 
the  plslntlfl  to  cross  the  tracks,  if  you  for* 
tber  believe  from  the  evidence  that,  after 
such  Invitation  had  been  given,  the  plaintlfl, 
by  the  approach  and  passage  of  the  accommo- 
dation train,  was  Informed  that  It  was  not 
safe  to  Icmger  rely  upon  such  Invitation,  I 
charge  you  It  then  became  the  duty  of  the 
plaintiff  to  exercise  reasonable  diligence  to 
IKotect  hers^  from  any  and  all  danger  to 
be  apprehended  in  crossing  such  other  tracks 
yet  to  be  crossed;  and  X  also  charge  you  It 
then  became  plaintlfrs  duty  to  stop,  look, 
and  listen  before  undertaking  to  cross  such 
other  tracks.  (17)  If  yon  believe  from  the 
evidence  that  the  accommodatl(m  train  p^- 
ed  over  the  crossing  on  a  track  one  hundred 
feet  distant  from  the  track  where  she  was 
injured;  that  by  the  approach  and  passing 
of  the  accommodation  train  over  the  cross- 
ing sbe  was  notified  and  warned  that  It  was 
nnaafe  to  sasnme  that  oigines,  cars,  or 
trains  would  not  be  passing  over  the  other 
tracks  yet  to  be  crossed  by  the  plaintiff,— 
then  I  charge  you  that  it  then  became  the 
duty  of  the  plaintiff  to  stop,  look,  and  listen 
beCore  cxosslng  snch  other  tracks,  and,  If 
yen  bdieve  from  the  evidence  that  she  did 
not  stop  before  attempting  to  cross  the  track 
at  or  upon  which  she  was  injured,  you  must 
find  for  the  defendant  (18)  If  yon  believe 
flnm  the  evidence  tiiat  the  plaintiff  was 
warned  by  the  anoroaching  and  passage  of 
the  accommodation  train  tbat  It  was  unsafe 
to  rely  any  longer  upon  any  Invitatkm  the 
evidence  may  show  was  given  to  her  by  the 
flagman,  then  I  charge  you  It  then  became 
the  do^  of  the  plaintiff  to  both  stop,  look, 
and  listen  before  going  nptm  or  attempting 
to  cross  the  track  at  or  upon  which  sbe  waa 
injured,  if  from  the  evidence  you  further  be- 
lieve that  after  being  bo  warned  she  bad 
time  to  take  such  precautions;  and,  if  you 
believe  from  the  evidence  that  she  did  not 
atop  before  attempting  to  cross  the  track 
where  ^  came  In  coUleion  with  the  switch 
engine,  you  must  find  for  the  defendant" 

There  were  vetdlet  and  judgment  for  tba 
plainttfr,  assenlng  her  damages  at  91<086. 
The  defendant  appeals,  and  assigns  as  errw 
tbe  several  rulings  ot  the  trial  court  to  which 
exertions  were  reserved. 

Tboa.  O.  ft  Ohas.  P.  JTones  and  Alex  0. 
Birch,  for  ainwllant.  B.  M.  Allen,  for  appd- 
lee. 

sharps;  J.  Bttcitala  in  this  record  relat- 
ing to  demurrers  to  pleadings  are  not  such 
as  to  constitute  Judgments  dlspoBlng  of  the 
demurrers,  and,  under  the  practice  establish- 
ed by  previous  decisions,  the  matters  aa- 
aigned  for  error  based  on  such  recitals  can< 
not  be  zevlewed.  Mercantile  Co.  v.  O'Rear, 
112  Ala.  »7.  20  South.  688;  McKlssack  T. 


Witz  (Ala.)  25  South.  21;  Blankenship  t. 
Owens  (Ala.)  27  South.  974;  Hereford  v. 
Combs  (Ala.)  28  South.  562;  ImproveAait 
Co.  V.  Du  Boae  (Ala.)  28  South.  3S0. 

Recovery  Is  sought  for  Injuries  sustained 
by  the  plaintiff  In  being  thrown  from  a  bi- 
cycle by  colliding  with  defendant's  engine 
on  Eighteenth  street  in  Blrmlngliam.  Blgtat- 
eentb  street  runs  nearly  north  and  south, 
and  along  a  distance  of  about  363  feet  la 
crossed  by  numerous  contiguous  tracl^s  be- 
longing to  defendant  and  another  railroad 
company,  extending  eastward  and  westward. 
The  most  southern  of  those  tracks  were  used 
principally  for  freight  trains.  Where  they 
crossed  the  street  a  watchman  was  station- 
ed, who  acted  for  both  companies  In  warn- 
ing street  travelers  of  the  approach  of  trains. 
Next  to  those  tracks  were  others,  used  for 
passenger  trains,  which  entered  the  station 
Inclosure'  through  gates  extending  tHoag  tbe 
east  side  of  the  street  The  gates  were  rais- 
ed only  to  admit  the  passage  of  trains,  and 
tbe  person  who  acted  tor  defendant  in  oper- 
ating them  was  accustomed  to  warn  street 
traveleni  against  trains  when  necessary. 
Outside  of  and  north  of  the  inclosure  were 
other  tracks,  sometimes  used  for  svritchlng, 
at  which  no  guard  was  stationed.  About 
nightfall,  plaintiff,  with  two  companions, 
riding  bicycles,  ai^roached  the  track  cross- 
ing from  the  south,  and  were  signaled  by 
the  watchman  at  tbe  freight  tracks  to  pro- 
ceed. The  freight  tracks  were  crossed  with 
safety,  but  on  a  passei^rer  track  plaintiff 
was  cloaely  pressed  to  cross  ahead  of  a  train, 
the  approach  of  which  from  the  west  had 
been  obscured  by  standing  cars.  She  quick- 
ened her  pace  to  avoid  the  passenger  train, 
and  on  leadilng  the  switching  track  came  in 
contact  with  a  switch  engine  which  was 
backing  from  the  east  Plaintiff  testlfled, 
In  substance,  among  other  things,  that  she 
was  a  little  excited  by  seeing  the  passenger 
train  so  near,  and  that  she  had  moved  after 
crossing  tiuit  passenger  track  abont  20  or  26 
feet  over  three  or  four  tracks,  when  she  was 
struck  by  tiie  swlteh  engine  after  the  front 
wheel  of  her  bicycle  had  crossed  one  rail 
of  the  switch  track,  and  that  she  had  no 
warning,  and  knew  nothing  of  the  engine 
until  a  seetmd  before  it  struck  her.  Othw 
erldeace  tends  to  show  that  betwera  the 
track  on  which  the  passenger  train  ran  and 
the  j^ace  of  the  accident  waa  78  feet,  that 
tbe  ensine  bad  headlights  burning  <m  both 
ends,  tbat  Its  bell  was  being  rung,  and  that 
Oke  plaintiff  rode  against  the  engine,  strik- 
ing It  semal  feet  fn»n  the  front  end. 

No  OTor  was  committed  by  tbe  trial  court 
In  Its  rulings  on  objections  to  evidence.  In 
Bunpott  of  averments  ot  negUgence,  It  was 
proper  to  admit  proof  as  to  what  tracks  the 
watchman  was  accustomed  to  attend,  and 
as  to  what  opportunity  street  travelers  had 
of  knovrlng  the  movements  of  trains  over  the 
street  Though  the  passenger  train  was  not 
the  immediate  cause  ot  the  acddept.  Its 
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moTementfl  were  of  the  res  gestee,  prc^r 
to  be  proved  and  considered  as  bearing  on 
the  question  of  contributory  negligence.  A 
wltneas,  though  not  an  expert,  may,  from 
obBerration  of  a  running  train,  testify  as  to 
Its  speed.  Railroad  Co.  v.  Crocker,  96  Ala. 
412,  11  South.  262.  Statements  of  Mrs.  Mc- 
Pherson  about  plalntifTs  physical  condition 
were  apparently  of  fact,  and  not  of  opinion. 
Opinion  evidence  of  experts,  such  as  physi- 
cians, may  be  based  upon  facts  of  which 
the  witness  has  actual  knowledge,  as  well 
as  upon  an  abstract  hypothesis.  It  is  not  a 
Talld  objection  to  a  physician's  opinion  con- 
cerning canse  and  effect  of  disease  and  In- 
jury that  It  assumes  the  form  of  a  conclu- 
sion. 1  Greenl.  Ev.  i  440;  Insurance  Co.  t. 
Walker,  58  Ala.  200.  &nltzer>8  testimony 
concerning  the  rule  of  backing  engines  was 
not  plainly  Irrelevant,  and  therefore  the 
court  will  not  be  placed  In  error  for  over- 
mling  the  merely  general  objections  there- 
to.  Rule  of  court  (90  Ala.  Ix..  9  South.  It.). 

Charges  1  and  3  requested  by  the  plaintiff 
trnduly  restricted  the  jury  in  determining 
whether  the  plaintiff  was  guilty  of  oontrlbu- 
tory  negligence,  and  should  not  have  been 
given.  It  is  true  that  one  charged  with  the 
duty  of  giving  warnings  of  the  movement  of 
trains  may  by  others  be  presumed  to  know 
what  trains  are  about  to  move,  and  that  one 
about  to  crass  the  tracks  may,  when  no 
danger  Is  apparent  to  him,  rely  and  act  upcm 
the  Invitation  given  him  to  cross,  without 
observing  the  usual  cautionary  requirements 
of  stopping,  looking,  and  listening.  Rail- 
road Co.  V.  Webb,  90  Ala.  185,  8  South.  518. 
11  li.  R.  A.  074.  And,  It  not  appearing  that 
the  plaintiff  knew  to  what  tracks  the  watch- 
man's duties  extended,  the  question  of 
whether  she  was  justified  in  relying  on  his 
signal  as  an  Invitation  to  cross  all  the  tracks 
was,  nnder  the  clroumstances,  one  for  the 
jury.  This  Is,  perhaps,  sufficientiy  recog- 
nized In  plaintiff's  charges  1  and  3;  but  they 
each  contain  a  further  pit^sition,  inserted 
possibly  In  an  attempt  to  pursue  the  first 
paragraph  of  the  rule  quoted  In  Cook  v. 
Railroad  Co.,  67  Ala.  533,  from  Whart  Neg. 
I  304,  which  states  that  "a  person  is  not 
chargeable  with  contributory  negligence 
who,  when  unwarned  peril  comes  on  him 
suddenly,  acts  wildly  and  madly."  If  under 
any  condition  of  evidence  that  proposition 
may  be  stated  In  a  charge  to  the  jury,  this  is 
not  such  a  case.  We  think  it  was  only 
meant  to  assert  that,  under  the  conditions 
mentioned,  contributory  negligence  would 
not  be  imputed  as  a  conclusion  of  law.  This 
Is  indicated  by  the  next  paragraph  of  the 
quoted  rule,  which  proceeds  thus:  "For  per- 
sons in  great  peril  aro  not  required  to  exer- 
cise all  the  presence  of  mind  and  care  of 
prudent  earful  men.   The  law  makes  al- 


lowances for  them,  and  leaves  the  dm 
stances  of  their  conduct  to  the  jury." 
sumlng,  as  the  jury  might  have  done, 
truth  of  the  evidence  tending  to  show  t 
the  passenger  track  and  the  switch  track 
question  were  78  feet  apart,  and  that  pli 
tiff  rode  against  the  engine,  it  cannot 
affirmed,  as  matter  of  law,  that  the  plain 
did  not  recover  from  her  excitement  cfto 
by  the  passenger  train  in  time  to  have  av< 
ed  the  aceldrat  The  fact.  If  it  be  at 
that  by  the  passenger  train  she  was  anbj 
ed  to,  and  deprived  of  good  judgment 
danger  so  sudden  and  imminent  as  ml 
naturally  have  had  such  effect  on  a  per 
of  ordinary  prudence  and  judgment,  : 
was  thereby  ^caused  to  act  wildly,  sho 
have  been  submitted  to  the  conaideratior 
the  jury  without  giving  it  the  condoi 
legal  effect,  either  aloae  or  In  conned 
with  the  invitation  to  cross,  of  aoquitt 
the  plaintiff  of  contributory  negligence.  I 
Oo.  V.  Andrews,  114  AU.  24S,  21  South.  4 
BoUand  v.  Railroad  Co.,  91  Ala.  444,  S  Soi 
534;  Buel  V.  Railroad  Co.,  51  N.  T.  2 
Railroad  Co.  r.  Tarwood.  17  IlL  S09.  Gha 
3  was  also  faulty  la  all  hypotheses  as 
whether  plalntifTs  wild  action,  it  any.  i 
Induced  by  the  danger  referred  to. 

In  charge  11,  requested  by  the  defendi 
the  pronoun  "you"  should  be  followed 
the  words  "that  the  plaintiff,"  or  words 
similar  Import,  In  order  to  make  it  go 
Outside  of  the  bill  of  exceptions,  the  ss 
charge  is  set  out  in  the  transcript,  exc 
that  those  words  are  Inserted,  but  we  hi 
only  to  consider  the  bill  of  exceptions  In 
termlning  which  charge  was  refused. 

There  was  no  error  in  refusing  any  of 
other  charges  tequested  by  the  defendant 
In  giving  plaintiff's  charge  numbered 
Oonnts  of  the  complaint  with  reference 
which  the  general  affirmative  charges  w 
refused  to  defendant  are  each  supported 
some  evidence.  Charge  12  was  calcula 
to  mislead  the  jury,  in  that  the  term  "o: 
nary  circumstances"  might  have  been  nn( 
stood  to  include  the  giving  of  signals  to  ci 
tracks,  which  may.  In  the  absence  of  api 
ent  danger,  absolve  a  traveler,  whether' 
foot  or  on  a  bicycle,  from  the  duty  of  si 
ping,  looking,  and  listening  for  trains. 
rof used .  charges  not  specially  moationed 
ther  ignoro  the  effect  of  the  invitation 
crass,  or  the  principle  which  makes  alii 
ance  for  unduly  excited  and  mistaken  act 
In  one  who  by  a  defendant's  wrong  Is  e 
jected  to  danger  of  such  sudden  and  Im 
nent  character  as  would  ordinarily  have 
duced  sQch  action.  For  the  errors  in  gUy 
plaintiff's  charges  1  and  3,  and  in  refue 
defendant's  chaise  11,  the  judgment  m 
be  reversed,  and  the  canse  remanded, 
versed  and  remanded. 
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WILSON  T.  8TATXL 
<Snpreme  Conit  of  Alabama.   Jan.  15,  ^1.) 

HOHICIDB  —  IHDICTHBra  —  VARUNCB  VITH 
COPY  SBRVBD-aVIDBNCB-INSTRUC- 
TIONB-RBOBIVING  VSRDIOT. 

L  In  a  prosecution  for  a  capital  Monj,  a  va- 
riance between  the  original  Indictment  and  the 
copy  Berved  on  the  defendant,  which  is  not  call- 
ed to  the  attention  of  the  court  and  properly 
objected  to  before  the  trial  is  entered  upon, 
constitutes  no  ground  for  the  reversal  of  the 
Judgment  on  appeal. 

2.  On  a  trial  under  an  indictment  for  murder, 
a  motion  for  a  continuance  on  the  ground  "that 
uo  true  copy  of  the  indictment  preferred 
against  this  defendant  has  been  served  up<»i 
tbis  defendant  as  required  by  law"  does  not 
raise  the  objection  that  on  the  copy  of  the  in- 
dictment served  upon  the  defendant  there  was 
omitted  the  Indorsement,  "A  true  bill,"  made 
by  the  foreman  of  the  grand  jury  on  the  orig- 
inal indictment. 

3.  On  a  trial  under  an  indictment  for  murder, 
where  it  is  shown  that  the  deceased  was  hilled 
by  being  shot  with  a  shotgun,  a  piece  of  the 
dress,  which  was  pierced  by  the  shot,  after 
being  identified  as  having  been  worn  by  the  de- 
ceased at  the  time  she  was  shot,  la  admissible 
in  evidence. 

4.  On  a  trial  under  an  indictment  for  murder, 
the  testimony  of  a  witness  that  a  short  time  be- 
zure  the  killing  the  defendant  told  the  witnem 
that  he  was  going  to  kill  the  deceased  is  admis- 
sible in  evidence,  and  the  objection  to  the  ad- 
missibility of  such  testimony  that  there  was  no 
sufficient  predicate  laid  for  the  introduction  of 
such  testimony,  by  showing  that  the  statement 
was  voluntarily  made,  is  untenable. 

6.  On  a  trial  under  an  Indictment  for  murdw, 
&  question  calling  upon  a  witnees  to  state  a 
conversation  he  testified  that  he  had  with  the 
deceased  the  morning  before  the  billing,  with- 
out its  being  shown  that  the  conversation  call- 
ed for  had  any  relevancy  with  any  of  the  ia* 
sues  involved,  i3  properly  disallowed  upon  ob- 
jection on  the  part  of  the  state. 

6.  On  a  trial  under  an  indictment  for  murder, 
where  the  evidence  connecting  the  defendant 
with  the  killing  is  In  no  wa^  circumstantial,  hut 
fa  direct,  positive,  and  undisputed,  a  charge  re- 
quested by  the  defendant  instructing  the  jury 
as  to  what  was  necessary  to  authonxe  a  con- 
viction ap<m  drcumstantlal  evidence  la  properly 
refused. 

7.  On  a  trial  under  an  indictment  for  murder, 
where  there  is  evidence  introduced  for  the  de- 
fendant tending  to  show  self-defense,  charges 
requested  by  the  defendant  which  ignore  the 
question  as  to  the  defendant's  freedom  from 
fault  in  bringing  on  the  difficulty,  and  the  de- 
fendant's duty  to  retreat,  are  erroneous  and 
properly  refused. 

8.  On  a  trial  under  an  indictment  for  mur- 
der, a  charse  which  instructs  the  jury  that 
unles!)  tbey  "believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  killed 
the  deceased  with  malice  aforethought  and  un- 
der a  formed  design,  they  cannot  convict  the 
defendant  of  murder  in  either  degree,"  is  prop- 
erly refused,  as  having  a  tendency  to  mislead 
and  confuse  the  jury. 

9.  On  a  trial  under  an  indictment  for  mur- 
der, a  charge  which,  after  instructing  the  jury 
what  was  necessary  to  authorize  a  conviction 
of  murder  fn  eithw  degree,  then  proceeds,  "and 
after  conddering  all  tne  evidence  the  Jury  have 
n.  reamnabie  doubt  as  to  defendant's  guilt 
manalanghter,  arising  out  of  any  part  of  the 
evidence,  then  you  should  find  the  defendant 
not  gnilty  of  any  offense,"  is  erroneous  and 
properly  refused;  the  omission  of  the  word  "if" 
converting  the  part  of  the  charge  quoted  into 
the  improper  assf^rtion  that  "the  jury  have  a 
reasonable  doubt,"  etc. 


10.  On  a  trial  under  an  indictment  for  mur- 
der, where,  after  considering  all  the  evidence, 
the  jury  returns  a  verdict  in  which  they  "find 
the  defendant  guilty  of  murder  as  charged  in 
the  indictment,  and  fix  the  penalty  at  imprison- 
ment for  life^"  it  is  proper  for  the  court,  before 
the  jur^  is  discharged  and  disperses,  to  decline 
to  receive  such  incompleted  verdict,  and  to  in- 
struct them  that  they  must  ascertain  by  their 
verdict  of  what  degree  o{  murder  they  find 
the  defendant  guilty. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; J.  C  Richardson.  Jud^e. 

Robert  Wilson  was  coarlcted  of  murder, 
and  he  appeals.  Affirmed. 

'Hie  appellant,  Robert  Wilson,  was  tried 
under  the  following  Indictment:  "The  grand 
Jtury  cKt  said  county  charge  that,  before  the 
finding  of  this  Indictment,  Robert  WUaon. 
alias  Duncan,  unlawfully  and  with  malice 
aforethought  killed  Clarissa,  alias  Clara, 
King,  alias  Cain,  by  shooting  her  with  a 
gun,  against  the  peace'  and  dignity  of  the 
state  ot  Alabama."  The  defei^ant  was  con* 
Tlcted  at  murder  in  the  flitt  degree,  and  sen- 
tenced to  the  penitentiary  for  life.  Upon  the 
cause  behog  called  for  trial,  the  defendant 
moTed  the  court  for  a  oontlnu&nce.  and  ob- 
jected to  being  put  upon  trial  upon  the  fol- 
lowing ground:  'l^xt  no  true  copy  of  the 
indictment  preferred  against  this  detendant 
has  been  served  upon  this  defendant  as  re- 
quired by  law."  The  facta  shown  upon  tbe 
hearing  of  thia  motion  are  set  forth  in  the 
opinion.  The  court  orerruled  tbe  motion, 
and  the  defendant  duly  excepted.  The  de- 
fendant moved  to  quash  the  Indictment  upon 
the  folio wbig  grounds:  "(1)  Said  indictment 
falls  to  <diarge  any  ofltense  against  the  laws 
of  the  state  of  Alabama.  ^)  The  said  indlc^ 
ment  charges  that  the  defendant  with  malice 
aforethought  killed  Clarissa,  alias  Clara, 
King,  alias  Cain,  by  shooting  her  with  a  gun. 

(3)  The  said  Indictment  falls  to  allege  that  the 
defendant  with  malice  aforethought  killed 
Clarissa,  alias  Clara,  King,  alias  Catn,  by 
shooting  her  with  a  gun."  This  motion  was 
overruled,  and  the  defendant  duly  excepted. 
ThereupoD  the  defendant  demurred  to  the  In- 
.dictment  upon  tbe  (olio wing  grounds:  "(1)  Said 
indlcbnent  falls  to  tdiarge  any  offense  against 
the  laws  of  tbe  state  of  Alabama.  (2)  Said 
indictment  fails  to  all^^e  that  with  malice 
aforethought  the  defendant  killed  the  de- 
ceased. Clarissa,  alias  Clara,  King,  alias 
Cain.  (3)  Said  Indictment  falls  to  allege 
that  the  defendant  unlawfully  and  with  mal- 
ice afOTetbought  killed  Clarissa,  alias  CUira, 
King,  alias  Gain,  by  shooting  htae  with  a  gun. 

(4)  Said  Indictment  falls  to  charge  any  of- 
fense against  the  laws  of  the  state  of  Ala- 
bama."  This  demurrer  was  overruled,  and 
the  defendant  duly  ucepted.  The  tenden- 
cies of  the  evidence  for  the  state  and  for  the 
defendant  are  shown  In  the  opinion.  Tbe 
state  introduced  as  a  wltneas  Dr.  N.  Q. 
James,  who  testified  that  he  was  called  to 
eee  Clarissa  King,  the  deceased,  a  short 
time  after  she  was  shot;  that  she  died  about 
a  half  hour  after  he  saw  her;  and-that  her 
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deatb  was  caused  from  a  gnnabot  mnind. 
Tklfl  witness  further  testified  that  while  he 
was  tending  the  deceased,  and  while  she  was 
lying  on  the  bed,  he  cnt  off  that  part  €£  the 
dress  worn  hj  her  that  the  shot  passed 
through;  and  upon  being  shown  the  piece 
of  doth,  with  a  round  hole  in  it,  the  wlt- 
aess  Idoitifled  It  aa  being  the  piece  he  had 
cut  from  the  dress  of  the  deceased,  and  tnr^ 
ther  testified  that  It  was  in  the  same  condi- 
tion as  St  the  time  he  cut  It  off  the  dress, 
and  that  it  had  remained  continuously  in  his 
possession  from  that  time  to  the  time  of  the 
trial.  Upon  the  solicitor  offering  a  piece  of 
the  dress  in  evidence,  the  defendant  objected 
on  the  ground  that  It  was  not  shown  that 
the  said  piece  of  doth  was  In  the  same 
condition  as  at  the  time  the  deceased  was 
shot,  nor  In  whose  possession  It  had  been 
since  the  deceased  was  shot  Tbe  court 
oTerrnled  the  objection,  and  the  defmdant 
duly  excepted.  Upon  the  Introduction  of 
one  W.  F.  Meadows,  a  witness  for  tiie  state, 
be  testified  that  a  short  time  b^re  Clarissa 
King  was  killed  he  had  a  conrersatlon  with 
the  defendant,  and  that  t2ie  defendant  Btat> 
ed  to  him  that  he  had  a  fuss  with  Clarissa 
King,  and  he  was  going  to  blow  bar  bialna 
out.  Upon  the  witness  remonstrating  with 
him  and  telling  him  not  to  do  ao,  and  that 
it  would  get  him  Into  trouble,  the  defendant 
turned  from  him  and  said,  *'I  am  going  to 
do  It**  The  defendant  moved  to  odude 
this  testimony  as  to  the  conrosatlon  ot  the 
witness  with  the  defendant,  upon  the  gromid 
that  no  sufficient  predicate,  showing  that  the 
statement  was  volnntary,  had  been  laid  to 
authorize  the  introduction  of  this  testimony. 
The  court  overruled  the  motion,  and  the  de- 
fendant duly  excepted.  Upon  the  introduc- 
tion of  one  Harry  afcCord  as  a  witness  for 
the  defendant,  he  testified  that  he  remember- 
ed the  morning  upon  whlcb  the  deceased  was 
killed,  and  that  he  knew  both  the  defendant 
and  the  deceased,  and  that  he  had  a  conrer* 
satton  with  deceased  the  morning  befbre 
she  was  shot  The  defendant  then  asked  the 
witness  to  "stste  the  conversation '  he  had 
with  the  deceased."  The  solicitor  objected 
to  this  question,  upon  the  ground  that  It 
was  too  indefinite,  In  that  tbe  converaatlon 
called  for  was  not  shown  In  any  way  to  re- 
late to  the  defendant  or  this  case.  Tbe  court 
sustained  the  objection,  and  the  defendant 
duly  excepted. 

Upon  the  Introduction  of  all  tiie  evidence, 
the  defendant  requested  the  court  to  give 
to  tbe  jury  the  following  written  chafes, 
and  separately  excepted  to  the  court's  re> 
fusal  to  give  each  of  them  aa  asked:  "(a) 
The  court  charges  the  Jury  that  although 
the  facts  and  circumstances  In  this  case 
may  be  strong  enough  to  prove,  b^ond  a 
reasonable  doubt  erery  material  link  in 
the  chain  of  evidence,  save  one.  necessary 
to  show  the  guilt  of  the  defendant  yet  If 
the  Jury  have  a  reastmable  doubt,  issuing 
out  of  the  evidence,  aa  to  the  truth  of  this 


one  link,  yon  must  acquit  the  defendant. 
(b)  The  court  charges  tbe  Jury  that  adf- 
defense  is  the  resistance  frf  force,  as  serious- 
ly threatened  ff>rce  actually  Impoiding,  by 
force  sufficient  to  repel  the  danger."  "(e) 
The  court  charges  the  Jury  that  unless  you 
believe  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant  killed  the 
deceased  with  malice  aforethought  and  on- 
Aex  a  formed  design,  yoo  cannot  convict 
the  defendant  of  murder  In  either  degree. 

(f)  The  court  charges  the  Jury  that  If  Ton 
have  a  reasonable  doubt  as  to  whether  the 
killing  was  done  deliberately  m  whether  it 
was  done  premedltately,  then  yon  cannot 
find  the  defendant  guilty  of  murder  In  the 
first  degree;  and,  if  you  have  a  reascmable 
doubt  as  to  whether  the  klllliv  vas  done 
in  malice,  then  you  cannot  find  the  defend- 
ant guilty  In  either  d^ree,  but  only  of  man- 
slaughter In  the  first  degree,  at  most;  and, 
after  considering  all  the  evidence,  the  Jury 
have  a  reasmiable  doubt  as  to  the  defmd- 
anfs  guilt  of  manslaughter,  arlring  out  ttf 
any  part  of  the  evidence,  then  yon  should 
find  the  defendant  not  guilty  of  any  offense. 

(g)  The  court  charges  tbe  Jury  that  if  the 
defendant  wu  the  aggressor  and  the  sole 
cause  of  the  difficulty  In  which  tbe  deceas- 
ed waa  killed,  yet  If  yon  believe  team  the 
evidence  that  he  retreated,  or  attnnpted 
to  retreat,  and  was  thereby  apparently 
placed  in  such  position  as  be  was  In  danger 
of  losing  his  life  or  of  receiving  grievous 
bodily  harm,  he  had  tiie  rig^t  to  use  such 
force  to  repd.  thia  danger,  even  though  he 
had  to  kiU  the  deceased  to  do  aa*'  . 

The  bill  of  exception  contains  the  fol- 
lowing recitals  as  to  the  rendering  of  the 
verdict  by  the  Jury:  "After  the  Jury  had 
received  all  the  Instructions  of  Uie  court 
they  retired  to  Consider  their  verdict  The 
next  day  the  Jury  came  Into  open  court 
and,  the  defendant  and  his  attorney  being 
present  the  presiding  Judge  asked  the  Jury 
If  they  had  agreed  upon  a  verdict  and  one 
of  the  Jury  answered  that  they  had.  Tbe 
presiding  Judge  said:  'Receive  and  read  the 
verdict  Mr.  clerk.*  The  cleric  read  the 
words:  'We,  the  Jury,  find  tbe  defendant 
guilty  of  mnrder,  as  charged  In  the  indict- 
ment and  fix  the  penalty  at  Imprisonment 
for  life.  A.  F.  Brooks,  Foreman.*  Imme- 
diately upon  the  cleric'a  reading  said  words, 
(me  of  the  attorneys  ot  tbe  defendant  de- 
manded that  the  Jury  be  polled,  which  was 
done,  in  compliance  with  said  demand. 
Thereupon  tbe  court  said  to  tbe  Jury:  'G^- 
tiemen.  you  may  walk  down  for  a  few  mo- 
ments. No;  h(rfd  on.  Let  me  see  that  ver- 
dict Mr.  derk.'  The  clerk  -then  banded  the 
Indictment  which  had  the  verdict  written 
on  Its  back,  to  the  Judge;  and  the  Judge 
banded  tbe  Indictment  to  the  Jury,  and  said: 
'Oentlemen,  the  law  requires  that  If  you 
tiud  a  defendant  guilty  under  an  Indictment 
for  murder,  you  must  ascertain  by  your  ver- 
dict the  degree  of  the  crimlul  homicide— 
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If  niurd«r.  whether  In  the  first  or  second 
degree.  Retire.  Kcntlemeu,  and  consider 
your  verdict.'  The  Jury  then  retired  to  their 
Jury  room  to  CMisider  their  verdict  The 
Jury  had  never  dispersed,  nor  had  any  one 
of  the  Jury  left  the  Immediate  [Mreseuce  of 
the  court,  from  the  time  of  the  bringing  in 
ctf  their  v«dlct  above  set  out  until  they 
retired  Into  the  Jury  room  to  again  con- 
sider their  verdict  as  directed  by  the  court 
Tbe  defendant  objected  to  the  Jury  being 
sent  back  into  the  Jury  room  to  again  con- 
sider their  verdict,  and  objected  to  flie  Jury's 
being  sent  back  to  their  Jury  room  In  ordw 
to  correct  their  verdict,  and  assigned  aa 
grounds  of  objection  (1)  that  the  Jury  had 
been  discharged,  and  had  no  right  to  cor- 
rect tlie  verdict  The  court  overruled  tb» 
obJectiMU  of  the  defendant  and  the  deftttd- 
ant  duly  excepted  to  the  overruling  of  tali 
said  objections.  After  the  Jury  had  re- 
tired to  tbe  Jury  room  and  again  considered 
their  verdict  th^  returned  Into  the  court 
their  verdict,  via;  'We,  the  Jury,  find  the 
defendant  gnilty  of  mnrder  In  the  first  de- 
gree, and  fix  the  penalty  at  Imprisonment 
for  life.'  After  tbe  verdict  aa  laat  set  forth 
vras  returned,  the  defendant  moved  the 
court  in  arrest  of  Jndgm«it  upon  the 
grounds  that  the  verdict  of  the  Jury  render* 
ed  in  the  cause  failed  to  ascertain  the  de- 
gree of  murder  with  which  he  waa  convict- 
ed, and.  further,  that  the  court  waa  without 
authority  to  require  the  Jury  to  retire  from 
the  court  room  after  they  had  been  dis- 
charged. The  court  overruled  thia  motion, 
and  the  defendant  duly  excepted." 
Chas.  O.  Brown.  Atty.  Gen.,  fw  the  State. 

SHARPE,  J.  By  an  Indictment  naming 
him  as  Robert  Wilson,  alias  Duncan,  defend- 
ant la  charged  with  the  mnrder  of  GlarisBa. 
alias  Clam,  King,  alias  Cain.  Bvidence  for 
the  state  tended  to  show  that  defendant 
with  the  declared  purpoae  ot  killing  the  de- 
ceased, hunted  her,  and  shot  and  killed  her 
while  she  was  biding  from  him  in  a  bed. 
In  behalf  of  the  defendant  tibere  waa  evl- 
dence  tending  to  show  that  deceased  had 
made  threats  against  his  life,  which  were 
commnnicated  to  him;  that  he  did  not  hunt 
tlie  deceased,  but  shot  her  In  consequence 
of  an  attack  she  was  making  on  him  with 
a  razor,  from  which  he  had  no  other  avail- 
able way  to  escape. 

The  defendant  moved  to  continue  the  case^ 
and  objected  to  being  placed  on  trial,  on 
the  ground  that  no  tme  ct^y  of  the  indict- 
ment preferred  had  been  served  on  him  as 
leqnlr^  by  law.  It  anKars  that  the  in- 
dorsement "A  true  bin,"  made  by  the  fore- 
man of  the  gruid  Jury  on  the  original  Indict- 
mait  vras  omitted  from  the  writing  served 
on  tbe  defendant  while  in  other  respects 
the  two  papers  correspond  literally.  The 
statute  provldea  that  such  indorsement  must 
be  made  on  an  Indictment  when  It  la  found. 
Code,  I  6089.   When  made,  it  la  the  legal 


evidence  of  the  finding  and  return  of  the 
grand  Jury.  Weatey  v.  State,  &2  Ala.  182} 
HoUey  V.  State,  75  Ala.  14;  Mose  v.  State, 
35  Ala.  421:  Hubbard  v.  State,  72  Ala.  164. 
That  the  foreman'a  Indorsement  Is  Intmded 
to  furnish  ancb  evidence  is  the  reason  given 
for  the  opinion  expressed  In  the  case  laat 
cited  that  *it  Is  the  duty  of  the  clezk  to 
furnish  for  service  on  tiie  accosed  an  exact 
and  literal  copy  of  the  indictment  with  all 
Its  Indorsements."  Thon^  the  correctness 
of  that  opinion  be  conceded,  and  though  It 
be  further  conceded  that  the  Intimation  giv- 
en In  Mose  v.  State,  supra,  to  the  effect  that 
here,  as  at  common  law,  tlie  indorsem^t 
"Billa  vera,"  Is  essential  to  give  life  to  an 
Indictment  still  In  dealing  with  tiie  motion 
in  question  a  distinction  must  be  recognized 
aa  between  the  Indorsement  and  the  Indict- 
ment Itself.  Ntitber  from  the  motion  nor 
elsewhere  does  It  appear  that  the  trial  eonrtf  s 
attention  waa  directed  to  the  omlasitm  of 
the  Indorsement  except  by  Hie  stated  ground 
of  the  motion,  which  was  too  general  to  put 
the  trial  court  In  error  for  overruling  It  A 
variance  between  the  orl^nal  Indictment 
and  the  copy  served,  not  pn^rly  objected 
to  before  trial,  la  not  groimd  for  reveraal. 
Ewl  v.  State,  M  Ala.  165. 

The  (tfEsnse  la  charged  In  the  Oode  form, 
which  snffiidaitly  covers  murder  In  both 
and  tither  of  Its  degrees.  Redd  t.  State, 
68  Ala.  492;  Ward  t.  SUte.  96  Ala.  100,  11 
South.  217.  It  was  permissible  to  name  the 
defendant  under  an  alias.  lee  v.  State,  55 
Ala.  250;  Haley  v.  State,  68  Ala.  80.  If  the 
Indictment  lacks  certainty  concerning  the 
Idratity  of  the  prason  killed,  m  lacks  aver- 
ment excusing  uncertainty  In  that  respect 
B8  tluit  that  person  was  not  otherwise  Imown 
to  the  grand  Jury  than  as  therein  named,  such 
defecte  might  have  been  available  here  if 
they  had  been  made  In  the  trial  court  See 
Momlngstar  v.  Stete.  02  Ala.  405;  Bryant 
T.  State,  36  Ala.  27a  Tbey  w«e  not  made 
a  ground  of  objection  In  either  the  demurs 
rer,  the  motion  to  quash,  or  the  motion  to  ar^ 
rest  Judgment  and  therefore  they  will  be 
regarded  as  waived. 

These  was  no  error  In  the  ruHngs  aa  evi- 
dence M  In  the  refusal  of  charges.  The 
piece  of  dress  i^eroed  by  shot  aft»  being 
Identified  as  having  been  worn  by  the  de- 
ceased Just  after  she  was  killed,  waa  proper 
to  be  looked  to,  as  Illustrating  the  location 
and  nature  of  the  wound.  U  for  no  other , 
purpose.  There  la  nothing  in  the  objection  ' 
made  to  evidence  showing  threats  made  by 
defendant  against  the  deceased.  The  quea- 
tlon  addressed  to  McCord  about  a  conversa- 
tion with  ClarlsEta  King  was  properly  disal- 
lowed, because  It  vras  too  general  to  indl' 
cate  the  relevancy  of  the  conversation  call- 
ed for.  Apart  from  the  obscurity  Involved 
In  charge  **a,**  as  to  what  la  meant  by  its 
references  to  doubting  the  truth  of  a  link  in 
a  chain  of  evidence,  the  metaphor  is  Inapt, 
as  applied  to  the  present  case,  j^here  the 
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evidence  connecting  the  defendant  with  the 
killing  does  not  consist  of  a  chain  of  cir^ 
cumstances,  but  is  dlirect,  positive,  and  un- 
disputed.  To  be  in  position  to  establish  self- 
defense  In  homicide,  the  slayer  mast  be  free 
from  fault  in  bringing  on  and  engaging  In 
Uie  immediate  dlfflcnlty  which  results  In 
the  killing.  Obatges  "b"  and  "g"  both  Ig- 
nore this  principle,  and  charge  "b"  also  ig- 
nores the  duty  of  retreat  which,  when  rea- 
eonaUy  practicable,  precedes  the  right  to 
take  the  life  of  an  assailant.  Gilmore  v. 
State  (Ala.)  28  South.  fiOS,  and  cases  there 
cited.  The  term  "formed  design,"  employed 
in  charge  **e"  has  sometimes,  even  by  this 
court,  been  deemed  expressive  of  the  will- 
ful, deliberate,  premeditated  purpose  which 
characterises  murder  In  the  first  degree. 
Bfitehell  v.  State,  80  Ala.  26.  In  more  recent 
cases  it  has  been  held  that  such  meaning 
does  not  necessarily  attach  to  the  term. 
See  Hotusby  t.  State,  94  Ala.  SH,  10  South. 
iS22;  MarUn  v.  State.  119  Ala.  1,  26  South. 
26S;  MlUer  T.  SUte.  107  Ala.  40,  IS  ^th. 
37.  A  term  ^vlng  rise  to  views  so  diver* 
gent  would  probably  have  confused  the  jury, 
and  misled  them  to  believe  that  premedlta- 
tlm  was  a  Decenary  Ingredient  of  murder 
In  the  second  degree,  wbneas  malice  which 
may  arise  on  the  Instant,  and  without  delib- 
eration, when  concurring  with  an  Intention 
to  kill,  may  constitute  that  offense.  Gil- 
more  V.  State,  and  Martin's  Case,  supra. 
By  the  omission  of  the  word  "it,'*  or  Its 
equivaloit,  from  the  last  clause  of  charge 
'f  what,  is  apparently  Intended  to  state  the 
hypothesis  as  to  reasonable  doubt  to  con- 
verted Into  an  Improper  assertitm  that  "the 
Jury  have  a  reasonable  doubt,*'  etc.  More- 
over, that  clause  seems  to  Improperly  con* 
fine  the  Inquiry  to  manslaughter. 

It  was  proper  for  the  court  to  decline  to 
receive  the  verdict  until  the  Jury  had  found 
and  expressed  by  the  verdict  the  degree  of 
the  offense  oif  which  the  defendant  was 
found  guilty;  and  the  jury  having  remain- 
ed together,  undlBcfaaii;ed,  in  the  presence  of 
the  court,  after  delivering  the  Incomplete 
verdict  the  court  but  performed  its  duty 
In  ealltaig  th^r  attention  to  the  omission, 
end  In  returning  them  to  the  jury  room  for 
the  purpose  of  further  dellbraution.  No  re- 
versible error  appearing  In  the  record,  the 
judgment  must  be  afllrmed. 


TATIiOR  V.  BELL. 
(Supreme  Oouit  of  Alabama.    Jan.  22,  1901.) 

UNIAWFUL  DBTAINBR— MORTOAOB  SALET- 
RIGHTS  OP  PURCHASHR. 

1.  Where  a  landlord,  after  leasing  certain 
lands,  executes  a  mortgage  oft  the  rented  prem- 
ises, if,  before  the  «cplrati<m  of  the  rental  con- 
tract, such  mortgage  is  foredoaed,  the  purchas- 
er at  SQch  sale  cannot  maintain  an  action  of 
unlawful  detainer  against  the  mortgagor's  ten- 
ant while  he  Is  In  possesBlon  under  such  tease, 
and  before  Its  expiration. 


2.  In  an  action  of  unlawful  detainer.  It  was 
sbown  that  the  plaintiff  claimed  to  have  pur- 
chased tbe  land  at  a  sale  under  a  mortgage  ex- 
ecuted by  the  landlord  of  defendant  and  to 
have  aftrawardB  acquired  title  from  the  pur- 
chaser at  a  therififa  sale  under  execution  against 
said  landlord.  After  the  lapse  of  several 
months  plaintiff  gave  the  defendant  notice  of 
such  purchase,  and  that  the  lands  had  not  been 
redeemed.  The  defendant  was  In  possessiou  as 
a  tenant  for  a  .vear  commencing  January  1st. 
It  was  not  shown  when  the  mortgage  ander 
which  the  plaintiff  claimed  was  executed  by 
the  landlord,  and  when  the  judgment  was  ren- 
dered upon  which  the  execution  was  issued  un- 
der which  tbe  sale  was  made,  and,  for  aught 
appearing  in  the  evidence,  the  morteage  was 
executed  and  the  judgment  was  obtained  after 
the  defendant  had  rented  the  lands  for  the  cur- 
rent year.  Held,  that  such  action  could  not  be 
maintained,  and  the  plaintiff  was  not  entitled 
to  recover  in  the  absence  of  such  proof,  since, 
if  the  mortgage  was  executed  and  the  jadgment 
was  obtained  after  the  defendant  went  into 
possession  of  the  land  as  tenant  for  the  current 
year,  the  plaintiff's  title  to  said  land,  assuming 
that  he  acquired  title  bj  his  purchase,  was  sub- 
ordinate to  tbe  rights  of  tbe  defendant  and  the 
latter'a  possession  could  not  be  dlstarbad  nntil 
the  expiration  of  his  rental  contracL 

Appeal  from  circuit  court  Harenga  coud- 
ty;  Jobn  C.  Andmson.  Judge. 

Action  of  unlawful  detainer  by  George  W. 
Taylor  against  Joe  Bell.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Afllrmed. 

Upon  the  Introduction  of  all  the  evidence 
tbe  plaintiff  requested  the  court  to  give  the 
general  affirmative  charge  In  hla  behalf.  The 
court  refused  to  give  this  charge,  and  the 
plaintiff  duly  excepted.  The  plaintiff  also 
excepted  to  the  court's  giving,  at  the  request 
of  the  defendant  the  general  aflflrmaOve 
charge  requested  by  him. 

Taylor  &  Elmore,  for  appellant  Jos^h  T. 
Oollins,  for  appellee. 

TYSON,  J.  The  suit  was  unlawful  detain- 
er for  the  recovery  of  the  possession  of  a 
tract  of  land,  in  which  the  appelbist  was 
plalntlfl  and  Uie  appellee  defendant  Tbe 
factSt  so  far  as  material,  are  undisputed. 
The  plalnUa  claims  to  have  purchased  the 
land  at  a  sale  imder  a  mortgage  oecuted  by 
one  Bembert  the  landlord  of  the  defendant 
and  to  have  afterwards  acqubred  title  from 
the  purchaser  at  sberlfPa  nle  under  execu- 
tion against  Bembert  After  the  lapse  of 
several  months  from  his  purchases,  the  plain- 
tiff gave  the  defendant  notice  thereof,  and 
that  the  land  had  not  been  redeemed.  This 
notice  was  served  upon  defentent  on  the  8th 
day  of  November.  Ib85,  and  the  nalt  begun 
on  the  15th  day  of  said  month,  after  written 
demand  for  Its  possession.  The  defwdants 
possession  f6r  the  year  1806  undw  bis  con- 
tract with  Bembert  began  the  1st  of  Janu- 
ary, and  was  not  to  temdnate  until  the  end 
of  the  year,  when  his  rent  became  due.  He 
declined  to  surrender  possession  to  tbe  plain- 
tiff In  punuance  to  tbe  demand  made  tbere- 
f  or.  It  does  not  appear  when  the  mortgage 
was  executed  by  Bembert,  or  when  the  judg- 
ment was  rendered  iqvon  wbidHJ^  esecfh 
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tlon  vai  iBsned  under  wlilcta  the  sale  was 
made.  For  aught  appearing,  the  mortgage 
was  executed  and  the  Judgment  was  obtained 
after  the  defendant  had  rented  the  land  for 
the  year  1896.  If  this  was  so.  tiw  plaintiff's 
title  to  the  land,  assuming  that  he  acquhred 
a  tftle  by  his  purchases,  -which,  however,  Is 
not  shown,  was  subordliLate  to  the  rights  of 
the  defendant,  and  his  possession  could  not 
be  disturbed  until  the  expiration  of  his  rental 
term.  It  Is  needless  to  say  that  defendant's 
landlord,  by  the  giving  of  the  mortgage  sub- 
sequently, or  by  the  doing  of  any  act,  could 
not  Impair  In  any  wise  the  rights  of  the  de- 
fendant acqidred  in  and  to  the  land  for  the 
period  secured  by  the  terms  of  his  lease  or 
rental  contract  To  permit  him  to  do  so 
would  not  only  sanction  a  flagrant  Tlolatitm 
of  bis  contract,  but  would  enable  him  to  de- 
stroy his  obligation,  which  was  a  binding  and 
subsisting  one  for  the  entire  term  for  whlidi 
the  land  was  leased  or  rented,  and  to  deprive 
tlie  defendant  of  a  valuable  benefit  acquired 
under  It  Any  statutory  provision  attempt- 
ing to  confer  such  a  right  upon  him  would 
plainly  violate  that  mandate  of  the  consdtu- 
tlcms  of  the  state  and  the  United  States  In- 
hibiting the  enacting  ttf  any  law  impairing 
the  obligation  of  contracts.  Const  Ala.  art 
1,  I  28;  Const  t7.  S.  art.  1,  S  10.  Whatever 
may  be  the  rights  of  the  plaintiff  under  sec- 
tion 3506  of  the  Code,  It  Is  very  certain  that 
it  cannot  be  construed  so  as  to  authorize  him, 
having  acquired  his  right  and  title  to  the  land 
In  subordination  to  the  defendant's  right  to 
the  possession  thereof,  to  deprive  the  defend- 
ant of  his  right  of  enjoyment  for  the  full 
term  of  his  lease  or  rental  contract  And 
this  is  true  notwithstanding.  If  It  be  conced- 
ed, that  the  notice  given  by  the  plaintiff  of 
his  purchases  and  of  the  defendant's  land- 
lord's failure  to  redeem  had  the  legal  efCect 
to  constitute  the  defendant  the  tenant  of  the 
plaintiff,  and  thereby  to  abrogate  his  fealty 
to  the  mortgagor  and  Judgment  debtor,  the 
former  owner  of  the  land.  Richardson  v. 
Dnnn,  79  Ala.  167.  As  to  whether  the  no- 
tice bad  such  effect  we  do  not  here  decide. 
It  is  believed  that  no  cue  can  be  found  which 
Is  apposBA  to  these  views.  Certainly  the 
case  of  Richardson  Dnnn,  supra,  is  not.  i 
Nw  do  the  cases  of  Davis  v.  Fou,  106  Ala.  | 
413,  Id  Sovtb.  362,  and  Mortgage  Co.  v.  Tur-  i 
ner.  05  Ala.  272,  11  South.  211.  assert  con- 
trary doctrines.  In  the  two  latter  cases  the 
tenant  acquired  his  possession  under  a  lease 
made  after  the  execution  of  the  mortgage, 
ahd  neither  of  tbem  were  actions  of  unlaw- 
ful detainer  by  the  purchaser  at  a  foreclosure 
sale  under  the  mortgnge.  It  is  clear  to  us 
that  the  plaintiff  showed  no  right  to  the 
possession  of  the  land  at  the  date  of  making 
his  demand  or  at  the  date  of  bringing  his 
suit  As  to  whether  or  not  he  could  have 
offered  proof  of  the  mortgage,  Its  foreclosure, 
and  his  purchase  thereunder,  or  of  the  Judg- 
ment execution  thereon,  and  sale  thereun- 
der, the  sheriff's  deed  to  his  vendor,  and  Us 


vendor's  deed  to  him,,  we  do  not  decide.  He 
Introduced  no  such  evidence,  and  therefore 
that  question  Is  not  In  the  case.  Afilimed. 


SOUTHBBN  BT.  00.  v.  LYNN. 

(Supreme  Court  of  Alabama.    Jan.  22,  1901.) 

CARRIERS— EJECTION  OF  PASSENGER— PLEAD- 
ING—INSTH  U  CTI 0  NB—EV IDBN  C  K. 

1.  In  an  action  against  a  railroad  company  by 
a  passenger  to  recover  damages  for  being 
wrongfully  ejected  from  defendant's  train, 
where  the  only  pleaa  interposed  were  the  gen- 
eral issue  and  a  special  plea  setting  op  that  the 
defendant  was  ejected  on  account  of  boister- 
ous conduct,  and  the  evidence  showed  that  the 
plaintiff  had  paid  his  fare,  and  that  in  order 
for  the  plaintiff  to  reach  his  destination  it  was 
necessary  for  him  to  change  cars  from  the  main 
line  to  the  branch  line,  all  qnestion  as  to  the 
ditty  of  plaintiff,  after  having  paid  his  fare 
from  the  place  where  he  boarded  the  defend- 
ant's train  on  the  main  line  to  his  destination  to 
the  condnctor  of  the  train  on  the  main  line,  to 
obtain  s  check  or  other  evidence  ot  such  pay- 
ment from  the  conductor,  is  foreign  to  the  is- 
sues  presented  in  the  pleadings,  and  evidence 
in  reference  thereto  is  inadmissible;  and  writ- 
ten charges  requested  by  the  defendant  predi- 
cated upon  the  theory  that  it  was  plaintifTs 
doty  to  have  gotten  such  check,  or  other  evi- 
dence of  payment,  are  properly  refused.  Such 
facta,  to  be  available  as  a  defense,  should  be 
presented  under  a  proper  plea. 

2.  In  an  action  against  a  railroad  company  by 
a  passenger  to  recover  damages  for  being 
wrongfully  ejected  from  defendant's  train, 
where  the  evidence  shows  that  after  the  plain- 
tiff was  ejected  he  could  not  reach  his  destinii- 
tlon  on  foot  without  havinfc  to  wade  a  creek, 
except  by  traveling  over  defendanf  a  track,  the 
fact  that  he  did  walk  alMig  the  defendant's 
track  and  cross  its  trestle  over  the  creek  in 
(luestlon  does  not  make  the  plaintiff  a  tres- 
passer: and  a  charge  which  assumes  that  the 
plaintiff  was  a  trespasser  is  properly  refused. 

8.  Alialeading  charges  are  properly  refused. 

4.  The  general  oral  charge  of  the  court  to 
the  jury  should  be  considered  and  constroed  as 
a  whole,  and  In  connection  with  the  eridenee; 
and  if,  when  so  considered,  it  asserts  a  correct 
proposition  of  law,  applicable  to  the  evidence 
m  the  case,  ^e  fact  that  a  part  of  said  charge, 
when  disconnected,  may  be  erroneous,  will  not 
work  a  reversal  of  the  Jud'gment. 

5.  In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  damages  for  be- 
ing wrongfully  ejected  from  the  defendant's 
train,  where  the  only  pleas  interposed  were 
that  of  the  general  Issue,  and  a  speaal  plea  wet- 
ting np  tbnt  the  plaintiff  was  ejected  on  ac- 
count of  his  boisterous  conduct  on  the  train, 
evidence  relatiiiK  to  the  boisterous  conduct  of 
other  persons  than  the  plaintiff,  or  sbowing 
that  there  was  a  subsequent  difficulty  between 
the  conductor  who  ejected  the  plaintiff  and  the 
plaintiff,  is  wholly  irrelevant  and  immaterial.' 

Appeal  from  city  court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  Archie  Lynn  against  the  South' 
em  Railway  Company  to  recover  for  the  un- 
lawful ejection  of  plaintiff  as  a  passenger. 
Judgment  for  i^ntiff,  and  defendant  appeals. 
Affirmed. 

The  complaint  as  originally  filed,  ctmtalned 
two  counts,  demurrers  to  which  were  over- 
ruled. The  third  count  of  the  complaint 
which  was  added  by  amendment  averred 
tliat  the  d^endant  was  operatins^  a  railroad 
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its  a  common  carrier,  and  then  averred  that 
on  October  1,  1898,  the  defendant  contracted, 
for  hire,  to  safely  convey  the  plaintiff  on  Its 
cars  from  the  town  of  Brookslde,  a  station 
on  Its  road,  to  Blossburg,  a  station  on  de- 
fendant's branch  road,  running  from  Cardiff 
Tunnel,  or  Flshtrap  Tunnel  (the  station 
where  the  brandi  road  connected  with  the 
main  line),  to  Blossburg;  that  the  plaintiff 
paid  bis  fare  from  Brookslde  to  Blossburg, 
and  was  cmveyed  hj  defendant  from  Brook- 
slde to  Flshtrap  Tunnel,  or  Cardiff  Tunnel, 
where  It  became  necessary  for  him  to  change 
cars  to  another  of  the  defendant's  trains, 
running  from  Cardiff  Tunnel  to  Blossbnrg. 
The  third  connt  of  the  complaint  then  aver- 
red as  follows:  "And  after  plaintiff  bad  so 
transferred  and  gotten  upon  the  said  last- 
named  train,  and  had  proceeded  on  towards 
Blossburg  some  distance,  to  wit,  150  yards, 
the  conductor  demanded  of  plaintiff  to  pay 
his  fare,  whereupon  plaintiff  informed  said 
conductor  that  he  had  paid  hla  fare,  to  the 
conductor  on  the  main  line,  from  Brookslde 
to  Blossburg.  and  had  a  right  to  be  carried 
to  Blossbnrg  without  further  pay;  but  the 
4efendant,  not  regarding  Its  promise  and  un- 
dertaking to  cart?  plaintiff  to  Blossburg,  to 
which  point  he  had  already  paid  his  fare, 
demanded  further  payment  of  plaintiff  In  a 
harsh,  offensive,  and  insolent  manner,  and, 
upon  plaintiffs  refusal  to  make  such  pay- 
ment, required  plaintiff  to  leave  said  car,  by 
reason  whereof  he  was  compelled  to  walk  a 
long  distance,  to  wit,  a  mile  and  a  half,  over 
a  roogh  road  and  over  a  high  trestle,  and 
upon  a  warm  and  sultry  day,  to  get  to  Bloss- 
burg, and  he  was  put  to  Uic<HiTenlence  and 
discomfort  In  walking  over  said  road,  and 
was  subjected  to  anxiety  and  solicitude  in 
walking  over  said  trestle,  and  he  was  greatly 
humiliated  In  his  feelings,  and  hurt  in  his 
pride,  by  being  thus  exposed  to  the  other 
passengers  on  the  car  as  a  person  who  was 
trying  to  beat  bis  way  on  the  train,  to  his 
damage  $500  as  aforesaid,  wherefore  be 
brings  this  suit"  Demurrers  were  inter- 
posed to  the  complaint  as  amended  on  the 
ground  that  the  averments  In  each  of  said 
counts  were  Indefinite  and  nncertain,  and  do 
not  show  that  the  plaintiff  was  made  to  leave 
the  defendant's  car  because  of  the  fact  that 
he  reused  to  pay  his  fare.  These  demurrers 
were  overruled.  The  defendant  pleaded  the 
general  Issue  and  the  following  special  plea: 
"(2)  For  further  plea  the  defendant  says  that 
on  the  occasion  mentioned  In  said  complaint 
the  plaintiff,  with  others,  to  wit,  David  Lynn 
and  Archie  Pollock,  boarded  the  train  of  the 
defendant  at  Cardiff  Tunnel  to  go  to  Bloss- 
bnrg, and  that  after  they  had  so  boarded  said 
train  they  were  disorderly  or  boisterous  there* 
on,  and  on  account  of  their  disorderly  con- 
duct they  vwe  ejected  from  said  train  by 
the  conductor,  and  among  those  ejected  for 
said  reason  was  the  plaintiff  in  this  cause, 
wherefore  defendant  says  that  it  is  not  liable 
In  this  action  in  damages  to  the  plaintiff." 


As  stated  in  the  oplnl<m.  every  material 
averment  of  the  complaint,  except  the  one 
as  to  the  rude  manner  in  which  the  plaintiff 
was  ^ected  from  the  cars,  was  sustained  by 
the  uncontrovoted  evldoice  in  the  case. 
There  was  evldoice  tor  the  plaintiff  tending 
to  show  that  one  Luster  was  the  conductor 
on  the  train  of  the  defendant  running  on  Its 
main  line  the  day  In  question,  when  the 
plaintiff  was  a  passenger  thereon;  that  the 
plsintlff  boarded  the  train  at  Brookslde  and 
paid  his  fare  to  BlMsburg;  that  when  the 
train  passed  Flshtrap  T>mnel.  or  Cardiff  Tun- 
nel, as  It  is  sometimes  called,  the  plalntifl, 
togetiier  with  several  companions,  got  off  of 
the  train;  that,  as  the  jdaintiff  and  his  com- 
panions and  the  other  passengers  got  off  the 
train  at  Cardiff  Tunnel,  the  witness  stated 
to  Mr,  Carr,  who  was  the  conductor  on  the 
branch  road,  UtaX  some  of  them  had  tickets, 
and  some  of  them  had  checks,  and  some  bad 
nothing,  meaning  thereby  that  all  had  paid 
the  fare,  but  that  he  did  not  know  whether 
the  conductor  on  the  branch  road  heard  or 
understood  what  he  said.  This  witness  fur- 
ther testified  that  when  the  plaintiff  paid  him 
his  fare  he  did  not  give  bim  a  check  or  ticket. 
R.  F.  Carr,  who  was  examined  as  a  witness 
for  the  defendant  testified  that  he  was  the 
conductor  on  the  branch  road  running  from 
Cardiff  Tunnel,  or  Flshtrap  Tunnel,  to  Bloss- 
burg, on  the  day  the  plaintiff  was  put  off  the 
train,  and  that  he  did  not  hear  t^e  conductor 
on  the  train  on  the  main  line  say  that  the 
plaintiff  had  paid  bis  fare.  During  the  ex- 
amination of  the  witness  Carr,  he  was  asked 
the  following  question:  "If  the  two  Lynn 
boys  and  Pollock  [who  were  on  the  train  on 
the  day  in  question]  made  an  attack  on  yon 
shortly  after  that?"  The  plalntifTa  couneel 
objected  to  thla  question,  the  court  sustained 
the  objection,  and  the  defendant  duly  except- 
ed. During  the  examination  of  David  Lynn 
as  a  witness  for  the  plaintiff,  he  testified  that 
he  was  a  brother  of  the  plaintiff,  and  further 
testified  that  the  plaintiff  paid  his  fare  from 
Brookslde  to  Blossburg.  and  that  the  om- 
ductor  gave  him  no  ticket  or  check.  Tboe- 
npon  the  ndalntlfTa  counsel  asked  the  witness 
the  following  question:  "State  to  the  Jury 
whether  It  is  customary  for  the  conductor 
on  the  main  line  to  receive  the  fare  tr«u 
Brookslde  to  Blossburg  without  fumtshlng 
any  check  to  the  passenger."  The  defendant 
objected  to  this  question  on  the  ground  that 
it  was  Illegal,  Irrelevant,  and  Immaterial,  the 
court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  This  witness,  fur- 
ther testifying,  described  the  plhce  he  board- 
ed the  train  on  the  branch  road  after  getting 
off  the  train  on  the  main  line.  He  was  then 
asked  by  the  plaintiff  to  state  whether  or 
not  passengers  frequently  got  on  where  he 
got  on.  The  defendant  objected  to  this  ques- 
tion, and  duly  excepted  to  the  court's  over- 
ruling ite  objection.  The  other  facts  of  the 
case  necessaiy  to  an  understanding  of  the 
decision  tai  the  present  appeal  are  suffidently 
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stated  In  the  opinioa.  The  defendant  sepa- 
rately excepted  to  Beveral  different  parts  of 
tike  coort's  oral  charge  to  the  Jury,  bat  It  la 
unnecessary  to  set  these  charges  out  In  ex- 
tenso.  The  defendant  requested  tlie  court  to 
give  to  the  jury  several  charges  having  ref- 
erence to  the  plaintiff's  duty  to  have  required 
a  check  or  othee  evidence  of  payment  of  fare 
by  him  of  the  conductor  on  the  main  line, 
and  duly  excepted  to  the  court's  refusal  to 
give  each  of  such  charges  as  asked.  The  de- 
fendant also  requested  the  cotirt  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
grive  each  of  them  as  requested:  "(0)  Ex- 
emplary or  punitive  damages  cannot  be  re- 
covered In  this  case.  <7)  No  damages  can  be 
recovered  by  reason  of  plaintiff's  walking  to 
his  destination  along  and  over  the  track  and 
trestle  of  defendant's  railroad;  such  act  be- 
ing purely  voluntary,  and  b^ng,  further,  an 
act  of  trespass  on  d^endant's  property." 
"(10)  The  court  charges  the  jury  that  If  they 
believe  from  the  evidence  that  the  only  fault 
•or  negligence  In  the  case  Is  the  fault  or  negU- 
jcence  of  Conductor  Luster  In  not  giving  plain- 
tiff a  check  or  other  evidence  of  the  payment 
of  fare,  or  in  not  properly  notifying  Carr  of 
such  payment  your  vndlct  should  be  for  the 
defendant  (11)  If  you  believe  from  the  evi- 
dence that  Conductor  LuKter  alone  was  negli- 
gent in  not  doing  what  was  reasonably  uec- 
eaeary  to  Inform  Conductor  Carr  that  plain- 
tiff bad  paid  bis  fare,  your  verdict  should 
be  for  the  defendant"  "(14)  Ton  cannot  find 
a  verdict  for  the  plaintiff  by  reason  of  any- 
thing that  Conductor  Luster  did  or  failed  to 
4lo.  (15)  The  Jury  may,  In  their  sound  judg- 
ment, and  guided  by  the  evidence  In  this  case, 
if  they  should  conclude  to  And  for  the  plain- 
tiff, assess  only  nominal  damages,  such  as 
«ne  cent  or  one  dollar."  There  were  verdict 
And  Judgment  assessing  plaintiff's  damages 
at  f  100.  From  this  Judgment  the  defendant 
appinla,  and  assigns  as  error  the  several  rul- 
ings ot  the  trial  court  to  which  exc^tlong 
were  reserved- 
Smith  &  Weatherly,  for  appellant  Lane 
A  White,  for  appellee. 

DOWDELL,  J.  The  complaint  contained 
three  counts,  to  which  the  defendant  filed 
two  pleas;  the  first  bebig  the  plea  of  not 
guilty,  wbi<^  was  a  denial  of  the  material 
AllegaUons  of  the  complaint.  Cktde,  S  3295. 
the  aeami  was  a  special  plea  setting  up  In- 
dependent matter  In  avoidance  of  plaintiff's 
right  of  recovery.  Every  material  allega- 
tion of  the  (»mplalnt  except  the  averment 
Aft  to  the  rude  manner  In  which  the  plaintiff 
was  ^ected  from  the  cars,  was  sustained  by 
the  uncontradicted  evidence  in  the  case.  The 
testimony  waa  in  ouifllct  as  to  the  matter 
Met  up  in  the  second  plea,  vrhleb  was  that  tiie 
plaintiff  was  ejected  on  account  of  Improper 
behavior  and  boisteroas  conduct  on  the  train. 
The  guestltm  as  to  the  duty  of  plaintiff,  aft- 
er having  paid  his  fare  from  Brookslde  to 


Blossburg  to  the  conductor  on  the  main  Une 
of  the  defendant's  railroad,  to  obtain  a  check 
or  other  evidence  of  such  payment  from  such 
conductor,  was  foreign  to  the  Issues  present- 
ed undeo:  the  pleadings  as  made  up  by  the 
parties.  It  was  plainly  tiie  duty  of  the  de- 
fendant after  having  received  the  plaintifTs 
fore  for  transportation  from  the  station  of 
Brookslde,  where  he  boarded  the  defendant's 
train,  to  Blossburg,  the  destination  of  his 
Journey,  to  have  transported  him  safely  to 
such  destination  without  requiring  additional 
compensation.  If,  by  reason  of  a  change  of 
cars  at  Cardiff  from  the  defendant's  main 
line  to  a  branch  line  of  said  defendant  run- 
ning to  Blossburg,  the  rules  and  regulations 
of  the  defendant  company  required  paagen- 
gers  making  such  changes,  in  cases  where 
the  fere  had  been  paid  from  a  point  on  the 
main  line  to  a  point  on  the  biauch  line  to 
the  main-line  conductor,  to  hold  checks  or 
other  evidence  of  such  payment  of  fare  to 
the  main-line  conductor  to  be  presented  to 
tiie  conductor  of  the  branch  line,  then,  such 
matter,  to  be  available  as  a  defense,  should 
have  been  presented  under  a  proper  plea. 
This  was  not  done  In  the  present  case,  and 
therefore  such  matter  was  irrelevant  under 
the  pleadings.  Written  charges  requested  by 
the  defendant  predicated  upon  the  theory 
that  It  was  the  plaintlfTs  duty  to  bold  such 
written  check,  or  other  evidence  of  payment 
of  fare  by  him  to  the  conductor  on  the  main 
line,  were  properly  refused. 

There  was  evidence  tending  to  tihow  that 
the  plaintiff  could  not  reach  his  destination 
(Blossburg)  on  foot  without  having  to  wade 
a  creek,  except  by  traveling  over  defend- 
ant's track.  Certainly,  under  these  circum- 
stances, after  having  been  wrongfully  eject- 
ed from  the  train,  and  by  the  defendant  put 
down  upon  Its  track,  he  could  not  be  held  a 
trespasser.  Written  charge  No.  7  requested 
by  the  defendant,  which  assumed  that  the 
plaintiff  was  a  trespasser,  was  properly  re- 
fused. Charge  No.  15  was  misleading  In  Its 
tendencies,  and  no  error  resulted  in  Its  re- 
fusal by  the  court 

Oertatn  portions  of  the  oral  charge  of  the 
cotirt  were  excepted  to  by  the  defendant  bat 
when  taken  In  connection  with  other  por- 
tions, and  considered  as  a  whole,  we  think 
the  diai^e  Is  free  from  rererslble  error.  The 
court  might  have  properly  omitted  In  Its  In- 
stroctions  to  the  Jury  any  reference  to  the 
corresponding  duties  of  the  passenger  and 
the  defendant  company  upon  the  subject  of 
checks  or  other  evidence  of  payment  of  tare 
to  the  first  conductor,  since  this  was  not 
within  the  issues  under  the  pleadings  though 
discussed  by  counsel  on  both  sides.  The  bill 
of  exceptions  does  not  show  any  written 
charge  given  by  the  court  at  tiie  request  of 
the  plaintiff.  There  la,  however,  such  a 
charge  copied  Into  the  transcript,  but  charges 
given  or  refused  will  not  be  reviewed  by  tUs 
court  unless  presented  by  the  btU  of  excep- 
tions. 
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It  was  a  conceded  fact  (at  least,  not  dia- 
puted)  that  the  plaintiff  paid  hie  fan  to  the 
main-line  conductor  teem  Brookdde  to  Bloss- 
burs.  Conaeqnratly  the  admlerion  of  the  tea- 
timony  by  the  wltneaa  David  Lynn  as  to  the 
custom  of  the  main-line  conductor  In  receiv- 
ing fare  from  passengers  from  Broobslde  to 
BloBSburs,  If  MTor,  was  error  without  In- 
Jury,  since,  under  the  pleadings,  the  Isaoe  on 
this  point  was  one  only  of  payment  of  fare 
vel  nott.  For  like  reaaim.  we  think  no  in- 
jury resulted  from  the  ruUng  of  the  court 
In  admitting  tiie  testimony  of  this  witness  to 
the  effect  that  It  was  customary  for  passen- 
gers to  get  on  the  train  at  Flahtr^*  Tunnel, 
where  be  got  on.  Besides,  this  was  In  re- 
buttal of  Irrelevant  evidence  on  behalf  of  the 
defense. 

On  the  Issue  presented  by  defendant's  plea 
No.  2,  we  think  tiie  boisterous  conduct  of  the 
other  persons  than  the  plaintiff,  or  subse- 
quent difficulties  between  the  conductor  of 
the  branch  line  and  the  plaintiff,  were  wholly 
Irrelevant  and  Immaterial,  and  the  court  com- 
mitted no  error  In  not  permitting  tUa  to  be 
shown  In  evidence. 

The  complaint,  as  amended,  snffldently 
stated  a  good  cause  of  action.  The  Judg- 
ment of  the  city  court  Is  affirmed. 


LAMAB  ct  al.  T.  SMITH. 
(Snpreme  Court  of  Alabama.   Jan.  22,  19M.) 

MORTGAGES— SATISFACTION— PAIUUHB  TO  EN- 
TER—ACTION FOR  PENALTY. 

1.  Under  the  statute,  which  requires  a  mort- 
gagee, at  the  written  request  of  the  mortgagor 
■0  to  do,  to  enter  satisfactioD  of  the  mortgage 
upon  the  margin  of  its  record,  and  imposes  a 

r»na1ty  for  his  failure  or  refusal  to  do  so  (Code, 
1000),  It  is  sufficient  if  the  written  request  la 
made  b;  the  mortgaeor's  agent  or  attorney  duly 
antborlsed  to  make  Ft. 

2.  Id  <»rder  for  an  agent  or  attorney  to  make 
a  valid  request  of  the  mortgagee  to  enter  sat- 
isfaction of  the  mortgage  on  the  margin  of  its 
record,  it  is  not  necessary  that  such  agent 
should  be  authorized  thereto  in  writing. 

3.  While  a  valid  request  from  o  mortgagor  to 
the  mortgagee  to  enter  satisfaction  of  a  mort- 
gage on  Its  record  can  be  made  by  the  agent 
or  attorney  of  the  mortgagor  authorized  thereto 
by  parol,  it  is  necessary,  in  order  that  such  re- 
quest should  be  valid  and  meet  the  require- 
ments of  the  BtatDte,  that,  in  the  writing  con- 
taining the  request.  It  ahonld  be  shown  that  the 
agent  or  attorney  was  acting,  not  as  an  Individ- 
nal,  but  as  the  agent  and  representative  of  the 
mortgagor. 

Appeal  from  dty  court  of  Selma;  J.  W. 
Mabry,  Judge. 

Action  by  Bobert  Smith  against  !«.  &  B. 
Lamar.  Judgmtrnt  for  plaintiff,  and  defend- 
ants appeal  Reversed. 

Pettus  &  Fettus  and  L.  B.  Jeffries,  for 
appellimts.  W.  W.  Quarles  and  A.  D.  Mc- 
I<eod,  for  appellee. 

McGI^LLAN,  O.  J.  This  is  an  action  of 
debt  prosecuted  by  Smith  against  L.  &  E. 
Lamar  to  recover  the  penaltj  prescribed  by 
section  1066  of  the  Code  for  tailing,  tm  two 


months  after  written  request  so  to  d< 
enter  satisfaction  of  a  mortxage  exec 
by  the  plaintiff  to  the  detaidanto  on 
margin  of  its  recwd  In  the  office  of 
judge  of  probate.  The  e«I^dalnt  coat 
three  counts.  There  were  demnrren 
some  of  the  counts,  uid  a  motitm  to  si 
a  part  of  one  of  them.  Nine  pleas  wer< 
terposed  by  defendants.  There  were 
tions  to  strike  many  of  the  pleas,  and  i 
wen  demurrers  to  several  of  them.  T 
were  also  quite  a  numbor  of  r^Ucat 
and  demurrers  to  them  severally,  and 
tions  to  strike.  But  none  of  the  moi 
to  strike  appear  by  the  bUl  of  except 
nor  the  court's  action  thereon.  Hence 
action  cannot  be  revlevred.  And  there  1 
Judgment  shomi  by  the  transcript  npon 
of  the  demurrers  Interposed  In  the  cane, 
the  rulings  of  the  trial  court  upon  them 
not  be  revised  here.  Xiooking  to  the  bl 
exceptions,  we  find  that  the  mily  laau 
the  case  which  was  really  contested 
whether  Smith,  the  mortsngor.  nu^e 
statutory  request  for  the  mi  try  of  satii 
tlon  of  his  mortgage  on  the  margin  of 
record;  It  being  admitted  or  proved  wll 
conflict  that  the  mortgage  was  executed 
recorded,  that  it  had  been  fully  paid, 
that  d^Midante  failed  for  more  than 
months  after  they  received  such  requei 
was  niade  to  en^  satisfaction  <ni  the  : 
gin  of  the  record.  Hie  request  relied  o; 
plaintiff  was  made  In  the  following  le 
"William  W.  Quarles.  Attorney  at  Ha^ 
Solicitor  In  Chancery.  Selma,  Ala.,  I 
30tb,  t89a  Messrs.  L.  ft  E.  Lanuu*.  Se 
Alabama— Dear  Sirv;  Having  to-day 
celved  your  check  for  fl36  and  some  o 
in  payment  of  the  judgment  recov 
against  you  by  Robert  Smith  In  the  cli 
court  of  Dallas  county,  September  : 
1888,  and  not  desiring  to  put  you  to 
trouble  of  any  further  litigation,  if  &v( 
ble,  I  beg  to  submit  the  following:  O: 
about  May  13th,  1892,  you  sued  out  a 
of  detinue  against  said  Roliert  Smith, 
in  order  that  a  writ  of  seizure  of  the  p 
erty  might  Issue,  made  bond  In  the  sut 
$1,000  to  said  Smith  by  your  firm  and  se 
Individually,  on  condition  that  if  you 
ed  in  the  shit  you  would  pay  all  costs 
damages  sustained  by  him.  He  has  at  1 
suffered  damages  to  the  extent  of  his  ; 
yer's  fee,  which  li  15%  on  the  amount 
volved  in  the  suit  The  balance  on  the 
count  claimed  January  1,  *92,  Is  (507.32: 
terest  on  this  sum,  at  8%,  to  September  2 
*98  (6  yrs.,  8  mos.,  20  das.),  is  $2T2.73: 
the  Judgment,  $133.47,  makes  the  t 
amount  Involved  $013.53,  of  which  155 
$137.02;  which  last  sum  Is  a  very  reasi 
ble  fee.  I  shall  be  glad.  If  agreeable  to  ; 
to  have  this  setiled  at  once,  and  wit] 
suit  Please  also  satisfy  the  record  of  i 
Smith  mortgage  to  you  for  $2,600.  of  < 
February  2d,  18D1,  and  recorded  Id  £ 
131.  on  page  826,  In  probate  office.  X 
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main,  yonrs,  truly,  W.  W.  QaarleB."  It  wai 
not  controverted  tbat  Qnarles  wrote  this 
letter,  or  that  defendants  receiTed  it,  on  tlie 
day  of  Its  date  w  the  succeeding  day.  It 
was  fully  and  competently  proved  by  the  tes- 
timony of  Smith  and  Qoarles  that  the  for* 
mer  authorized  and  requested  the  latter  to 
malce  the  necessary  request  to  the  LamaxB 
to  enter  satisfaction  of  the  mortgage  on  the 
margin  of  its  record,  and  It  Is  not  question- 
ed that  Quarles  made  the  request  shown  In 
the  letter  onder  and  In  pursuance  of  such 
authorization  by  Smith,  and  in  compliance 
with  the  tatter's  said  request  But  this  au- 
thorization and  dIrectloD  of  Smith  to  Quarles 
waa  oral,  and  It  is  Insisted  that,  as  the  stat- 
ute requires  the  request  to  the  mortgagee 
to  be  In  writing,  the  authorization  by  the 
mortgagor  to  an  agent  or  attorney  to  prefer 
the  request  must  also  be  In  writing.  This 
position  Is  not  tenable.  It  Is  elementary 
that  an  authorization  to  execute  any  paper 
not  under  seal,  In  the  name  or  on  behalf  of 
the  principal,  may  well  be  oral,  except,  of 
course,  in  those  cases  where  the  power  of 
attorney  Is  by  statute  required  to  be  in 
writing. 

Again,  it  is  contended  tbat  the  written  re- 
quest provided  for  by  section  1066  of  the 
Code  cannot  be  made  by  an  agent  or  attor- 
ney at  all,  but  only  by  the  mortgagee  him- 
self; but  this  court  has  ruled  adversely  to 
this  position  In  express  terms,  and  upon 
very  satisfactory  considerations.  Bell  v. 
Wllidnson,  6fi  Ala.  477.  But  It  Is  said  that 
granting  the  request  may  be  made  by  an 
agent,  and,  conceding  that  Quarles  was 
Smith's  agent  In  this  instance  to  make  the 
request,  yet  he  did  not  make  the  request 
as  Smith's  agent,  but  Individually  only,  and 
hence  the  request  was  abortive.  Upon  this 
It  is  conceded  that  the  request  must  be  made 
for  and  in  behalf  of  the  mortgagor.  As  a 
matter  of  fact.  It  Is  clearly  shown  here  that 
the  request  was  made  for  and  in  behalf  of 
the  mortgagor.  But  the  point  of  objection 
is  that  the  defendants  were  not  Informed 
by  the  letter  tbat  Quarles  was  acting  as 
the  agmt  or  attorney  of  the  mortgagor, 
and  made  the  request  in  the  capacity  of 
such  agent  or  attorney;  and  upon  this  It 
is  insisted  that,  Inasflinch  as  it  was  neces- 
sary to  go  outside  of  the  letter  for  evidence, 
that  It  was  written  for  and  In  behalf  of 
the  mortgager,  and  to  prove  the  fact  by  oral 
testimony,  the  letter  was  incomplete  and 
Imperfect  in  Itself  as  a  request  in  writing 
on  the  part  of  the  mortgagor;  the  perfect- 
ed request,  the  idea  is,  resting  thus  in  part 
upon  the  writing  and  in  other  part  upon 
oral  testimony.  We  are  of  opinion  that  this 
position  of  appellant  Is  well  taken.  The 
statute  requires  the  entry  of  satisfaction 
only  "on  the  request  in  writing  of  the  mort- 
gagor." It  Is  a  highly  penal  enactment, 
aod  is  to  be  strictly,  exactlngly  construed, 
as  has  been  many  times  held  by  this  court 
The  manifest  Intent  of  the  requirement  nn- 
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der  consideration  was  to  make  It  certain, 
by  written  memorial  in  all  cases,  whether 
the  required  request  has  been  made  by  the 
mortgagor.  This  intent  will  not  be  ^- 
fectuated  If  it  be  allowed  tbat  the  request 
may  be  partly  written  and  partly  spoken; 
that,  80  far  as  the  demand  itself  Is  con- 
cerned, there  must  be  a  writing,  but  that 
as  to  the  party  who  makes  the  request  no 
writing  is  necessary.  The  purpose  waa  to 
require  a  writing  which  would,  in  and  of 
Itself,  Inform  the  mortgagee,  not  only  that 
such  demand  was  made  upon  him,  but  also 
that  It  was  made  by  a  party  having  a  right 
to  make  It  and  which,  when  laid  down  In 
court  would  speak  for  itself,  and  tell  Its 
own  complete  story,  and  leave  nothing  to 
the  uncertainties  of  oral  testimony.  Such 
would  not  be  the  case,  even  where  the  mort- 
gagor hands  to  the  mortgagee  a  writing  in 
the  form  of  the  statutory  request  but  not 
signed  by  him;  and,  a  fortiori,  such  would 
not  be  the  case  where  the  writing  is  by  a 
third  party,  who  signs  his  own  name  to  It 
without  setting  forth  that  he  is  acting  for 
the  party  entitled  to  make  the  request  In 
neither  case  is  there  "a  request  in  writing 
by  the  mortgagor,"  or  for  and  on  behalf  of 
the  mortgagor,  within  the  letter,  or  even  the 
spirit  of  the  statute.  The  letter  here  In 
evidence  does  not  show  on  its  face  that  the 
request  to  enter  satisfaction  which  It  con- 
tains is  preferred  by  the  mortgagor  or  by 
his  agent  or  attorney,  and  it  is  not  signed 
by  the  mortgagor,  nor  by  one  purporting  to 
be  his  agent  or  attorney,  but  by  W.  W. 
Quarles  as  an  individual.  It  does  not  ap- 
prise the  mortgagees  of  all  they  are  en- 
titled to  know  by  It  and  It  would  not  t^ 
Its  own  complete  story  In  a  court  of  jus- 
tice. That  it  did  not  in  this  case  Is  shown 
by  the  mass  of  extraneotu  evidence  adduced 
to  show  that  apart  from  the  paper,  the  de- 
fendants had  knowledge  or  notice  that  Mr. 
Quarles  was  acting  for  the  mortgagor.  All 
this  should  have  been  excluded,  and  the 
court  should  have  held  that  the  writing  was 
Insufficient  as  a  request  by  the  mortgagor 
under  the  statute,  and  charged  the  Jury, 
without  hypothesis,  to  return  a  verdict  for 
the  defendants. 

The  case  of  Bell  v.  WUkiDScm,  65  Ala.  477, 
is  not  an  authority  on  the  point  last  consid- 
ered. When  that  case  was  decided  the  stat- 
ute did-  not  require  a  written  request  The 
request  was  oral,  and  by  the  mortgagor's 
agent  thereunto  orally  authorized.  The 
transcript  in  that  case  shows— what  does 
not  appear  in  the  report  of  It— that  the 
agent  stated  at  the  time  he  made  the  re- 
quest that  he  was  therein  acting  for  the 
mortgagor.  This  was  a  complete  oral  re- 
quest as  then  required.  So  the  writing 
here  would  be  adequate  If  It  had  stated 
that  Quarles  was  acting  for  the  mortgagor. 
For  the  errors  Indicated  above,  the  judg- 
ment must  be  reversed.  The  cause  U  re- 
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BAKECEX  T.  BTAm. 
(Sopieme  Court  of  Alabama.   Jan.  IT,  1901.) 

ASaAUXiT  WITH  INTHUsT  TO  KILL-CON- 
SPIRACY. 

1.  Where  th«  defeodttnt  in  a  criminal  case  la 
tried  for  aa  assault  with  intent  to  murder,  tie 
can  be  conTicted  of  a  simple  assault;  and,  as 
to  the  validity  of  such  conviction,  it  ii  of  do 
consequence  that  the  evidence  ahowed  that  tjie 
assault  was  committed  for  the  purpose  of  ol»- 
tainiug  money  from  the  person  assaulted,  or  for 
any  other  purpose. 

2.  Where,  by  a^eement  or  arrangement,  two 
or  more  persons  enter  upon  the  commisBion  of 
a  criminal  offrase,  and  tbeir  purpose  is  carried 
out,  each  is  guilty  of  the  offense  committed, 
though  he  may  have  done  no  overt  act  in  its 
commission. 

Appeal  from  clt7  coort  .of  Montgomery; 
A.  D.  Sayre,  Judge. 

Peter  Sankey  was  indicted  with  two  others 
for  an  assault  with  intent  to  kill.  A  sever- 
ance was  had.  and  from  a  coDvlcttoD  of  as- 
sault he  appeals.  Affirmed. 

The  eriaence  tar  the  Btate  tended  to  show 
that  Peter  Sankey,  Harkness  Belser.  and  Oot. 
Fortner  approached  a  house  wherein  miUUp 
Taylor  and  one  Louisa  Hart  were;  that  Sel- 
ler and  Fortner  had  pistols  In  thdr  hands; 
that  Btisa-  tried  to  open  tbe  door,  and,  fail- 
ing, went  aioond  the  side  of  the  lipuse  and 
fixed  into  it  through  a  crack;  that  the  door 
was  then,  opened,  and,  as  PbiUlp  Taylor  came 
out,  Bdaer  leveled  his  pistol  at  Taylor  and 
commanded  that  he  return  to  them  tiieir  mon- 
ey, which  the  state's  eridenoe  tended  to  show 
that  he  bad  snatched  away  from  tbem  while 
they  were  gambling;  that  Fortner  atood  by 
witii  his  pistol  in  his  hand  dnrlng  this  con- 
versation, and  that  the  defendant  Sankey, 
thou^  -he  had  no  pistol,  said  tiiat  he  had  to 
have  the  money,  or  he  would  kill  him.  The 
evidence  for  the  defendant  ten^  to  show 
that  he  said  and  did  nothing  during  the  time 
Bdiser  and  Fortner  were  talking  to  Taylor. 
The  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
B^rately  excepted  to  the  court's  refusal  to 
give  each  of  them  aa  asked:  If  the  eri- 
denoe shows  that  there  was  an  assault  tq»n 
Phillip  Taylw  for  the  kAb  pnrpme  of  obtain- 
ing money  from  him,  then,  under  this  condi- 
tion of  the  evidence,  the  defendant  could  not 
be  convicted;  for,  alUiough  such  an  act  mtg^t 
or  would  amount  to  an  assault,  it  woyld  not 
be  the  kind  of  assault  included  in  this  indict- 
ment. (7)  If  Uie  evidence  shows  that  there 
was  a  common  purpose  between  Belser.  Fort- 
ner, and  defendant  to  get  money  finm  Tayl«, 
and  In  pursuance  of  ttiis  purpose  certain  acts 
were  done  by  one  or  more  of  them,  then, 
^ethcs  these  acts  so  done  did  or  did  not  con- 
stitute an  assault  the  defendant  cannot,  un- 
der the  Indictment,  be  convicted  of  such  an 
assault,  for  this  reason:  Such  an  assault  Is 
not  Included  In  this  indictment  (8)  If  you 
believe  the  evidence,  yon  cannot  under  the 
present  Indictment  And  the  defendant  Peter 
Sankey  guUty  of  a  mere  assault   ^)  Before 


you  can  convict  the  defendant  Peter  Sar 
of  an  assault  you  must  believe,  beyond  a 
sonable  doubt,  from  the  evidence  in  the  c 
that  there  existed  the  following  facts:  P 
that  Harknesa  Belser  oommitted  an  ass 
on  Phillip  Taylor,  not  on  Mary  Taylor; 
ond,  that  Peter  Sankey  knew  that  It  was 
intention  of  Harkness  Belser  to  commit 
assault  on  PhllUp  Taylor;  third,  that  P 
Sankey,  knowing  the  Intention  of  Hark 
Belser  to  commit  the  aasault  said  BometJ 
or  did  something  to  aid  or  abet  Hitrki 
Belser  In  the  execution  of  this  Intent 
fourth,  that  the  sometbiug  eald  or  done 
Peter  Sankey  for  the  purpose  to  aid  or  i 
Harkness  Belaer  did,  as  a  matter  of  pbyt 
fact  aid  or  abet  Harknesa  Belser." 

Joseph  Calloway,  for  appellant  Chas. 
Brown,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  The  defendant  was  Indli 
for  an  assault  with  Intent  to  murder, 
convicted  of  an  assault  By  force  of 
statute  a  defendant  may  be  found  guilt] 
any  t^Anse  necessarily  included  In  that  i 
which  he  is  charged,  whether  It  be  a  fel 
or  a  misdemeanor.  Code.  S  5306.  Tliat 
assault  Is  necessarily  Included  hi  the  cbi 
of  an  assault  with  intent  to  murder  U 
obviously  plain  that  It  would  seem  a  di» 
alon  would  rather  tend  to  obscore  than 
make  it  cleaKr.  Without  an  assault  li 
Impossible  for  the  offense  to  be  commit 
Indeed,  It  Is  the  Initial  essential  to  its  1 
existence.  With  the  assault  eliminated,  tl 
is  nothing  upon  which  the  Intent  can  i 
All  the  intent  In  the  world  to  murder 
never  become  a  crime  unless  accompanied 
some  act  or  demonstration  signifying  an  < 
cutlon  of  the  Intent  It  Is  this  nnlawfol 
or  demonstration  which  cmistitntea  tlie 
sault  coupled  with  the  intent  to  nmzder,  1 
makes  the  <riIenBe  complete.  So,  thai,  w 
the  Indictment  diargee  the  felony,  the  clia 
of  an  assault  being  neoeesarilT  indoded, 
far  as  that  charge  is  concerned  tiie  cut 
in  no  wise  materially  different  with  re«] 
to  the  evldance  necessary  to  sqiport  It  tl 
had  the  Indictment  mer^  charged  a  ain 
assault  It  is.  therefore,  a  matter  of  no  < 
sequoice  that  the  aastfolt  was  oommitted 
the  puipcwe  of  obtaining  money  from  tiie  ] 
son  assaulted,  or  for  any  other  pnxpose.  r 
single  question  presented  to  the  Jury  for  tl 
determination  was  whether  or  not  under 
evidence,  the  dtfendant  was  guiitr  ct  an 
sault;  and.  under  the  evidence  hi  this  ci 
ttiat  question  waa  solely  (me  for  the  ]i 
It  follows  that  charges  numbered  6,  7.  aw 
requested  by  defendant  were  jnoperly  rei 
ed.  Charge  9  was  also  correctly  refused, 
the  reason,  if  for  no  other,  that  under 
evidence  the  Jury  were  authorised  to  find  t 
there  was  a  conspiracy  between  the  dtfc 
ant,  Belser,  and  Fortner  to  assault  Taj 
If  such  conspiracy  eclated.  It  was  utterly 
material  whether  the  defendant  did  <a  i 
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nnjtbbtg  In  th»  consnminatloii  of  It  Bk 
parte  Bonner.  100  Ala.  114. 14  South.  648.  tnd 
aothorltteB  tbere  cited.  Affirmed. 


LBDBETTEB  t.  BOBIiANO  «t  aL 
(Snprwne  Coart  of  Alabsma.   Jan.  16,  1901.) 

KJEXJTMENT— PRIMA  FACIll  CASB-JUDICIAL 
KNOWLEDOE»-EVIDBNCE— PUBLIC  LANDS. 

1.  A  certificate  of  entry  issued  by  the  receiT- 
er  of  a  local  land  office  of  the  United  States, 
regular  on  iti  face,  rests  in  the  perflon  to  whom 
it  is  issned  such  title  as  will  support  ejectment; 
and,  upon  the  introduction  in  evidence  of  such 
certififate  in  favor  of  the  plaintiff,  there  is 
made  out  s  prima  fade  case  for  the  recovery  of 
the  land  sued  for. 

2.  Courta  take  judicial  knowledge  of  the  sur- 
veys of  public  lands  by  the  general  govemtaent, 
and  of  toe  location  and  relative  sltaation  of  the 
lands  officially  surveyed  and  mapped  out  under 
the  anthority  of  the  acts  of  congreaa. 

3.  The  iceneral  rule  of  law,  which  accords  the 
presumption  of  validity  to  all  proceedings  nec- 
essary to  uphold  a  patent  issued  by  the  general 
government,  does  not  prevent  the  court  from 
treating  as  void  a  patent  which  appears  on  its 
(acr  to  have  been  issned  without  authority,  and 
proof  extrinsic  of  the  Instrument  itself  Is  ad- 
missible to  ascertain  whether  it  was  iraued 
wlthont  anthority. 

4.  In  an  action  of  ejectment,  a  deed  which 
doea  not  purport  to  convey  the  lands  sued  for 
la  inadmiaalble  In  evidence;  nor  can  stich  deed 
be  admitted  for  the  pnrpose  of  ahowing  that 
the  defendant  was  in  adverse  poaseasioD  «f 
the  lands  in  suit,  claiming  under  said  deed  as 
color  of  title. 

Appeal  from  circuit  court,  Geneva  conntr; 
J.  Q  Richardson.  Judge. 

Action  by  J.  H.  Ledbetter  against  T,  M. 
Bwland  and  Joe  Taylor.  Verdict  for  de- 
fendants, and  plalntltr  appeals.  Beversed. 

inie  cause  was  tried  oa  the  plea  of  the 
general  Issue.  The  plaintiff  Introduced  In 
evidence  a  receiver's  receipt  dated  May  10, 
1807,  at  Montgomery,  Ala.,  and  signed  by 
the  receiver  of  the  land  office.  This  receipt 
acknowledged  the  receipt  from  James  H.  Led- 
better. the  plaintiff,  of  "the  sum  of  fourteen 
dollars,  being  the  amount  of  fee  and  compen- 
sation <it  the  register  and  receiver  for  the 
entry  of  S.  W.  of  lots  S  and  4,  of  section 
14,  townablp  7.  of  range  12  west"  The 
plaintiff  also  introduced  in  evidence  a  dia- 
gram of  firactlonal  section  14.  In  tbwnsbip  7 
N.,  of  range  12  W.,  which  was  duly  certified 
as  being  correct,  and  whidi  showed  that,  ac- 
c<»dlng  to  the  government  surrey,  the  frac- 
tl<mal  section  14  was  divided  into  lots  num- 
bered, r^tpectively,  1,  2,  3,  4,  and  6,  and 
that  lot  1  contained  80.60  acres,  and  lot  2 
contained  74.25  acres;  that  lots  8  and  4  conr 
tained  each  79.75  acres,  constituting  the  S. 
W.  H  of  said  fractional  section  14.  Tlie 
plaintiff  also  Introduced  In  evidence  a  certl* 
fied  copy  of  the  entries  made  in  said  fraction- 
ai  section  14,  as  shown  by  the  record  of  the 
land  office  at  Montgomery.  Ala.;  that  on 
September  28, 1868^  154.76  acres  was  entered 
by  Mary  B.  Smith,  and  that  the  patent  there- 
to was  Issued  to  William  W.  Wllkinaon. 
^ese  entries  alao  showed  that  the  8.  W.  )4, 


or  loti  8  and  4,  omtiUnlng  180.60  aae%  vaa 
entwed  hy  James  H.  Ledbetter,  the  pMMott 
Idatntlff,  on  May  10,  18B7.  The  plaintiff  then 
Introduced  In  evidwice  a  certified  transcript 
from  page  200  of  Tract  Book  Ko.  1.  showing 
the  entries  made  In  said  fractional  aectton 
14  whldi  etvresponded  with  the  oitrlea  as 
Just  abOTe  Mated.  Upon  this  evidence  the 
plaintiff  rested.  Hie  defendants  then  intro- 
duced In  evidence  a  patent  Issued  by  the  gov- 
ernment bearing  date  August  15,  1800.  This 
patent  Is  ot^ed  In  the  opinion.  The  defend- 
ants then  offered  In  evidence  a  deed  executed 
by  the  register  In  chancery  of  Dale  county  to 
the  defendant  Borland,  and  bearing  date 
April  4,  1887,  In  which  the  regtoter,  by  ordor 
of  the  court,  conveyed  to  said  Borland  "all 
rights,  titles.  Interest  In  and  to  the  fractional 
section  14,  In  township  7,  of  range  12, 
*  *  *  containing  464.75  aerea,  all  In  lots  Noa. 
1  and  2,  In  section  1<"  which  were  owne4 
by  W.  W.  Wilkinson.  The  pUdntlff  <^ected 
to  the  Introduction  of  this  deed  In  evldrace, 
upon  the  ground  that  It  did  not  «»iTey.  or 
purport  to  convey,  the  lands  In  eontroveny. 
Hie  court  overruled  the  objection,  and  the 
defendants  duly  excepted.  Ilie  defendants 
testffled  that  th^  went  Into  possession  of  the 
said  lands  under  said  deed,  and  that  tb^  had 
held  the  lands  In  controversy  adversely  for 
more  than  10  yean  prior  to  the  Inlnging  of 
said  suit.  This  constituted  an  of  the  evi- 
dence In  said  case.  The  court  refused  to 
give,  at  the  request  of  the  plaintiff,  the  gen- 
eral affirmative  charge  In  his  bdialf,  and 
gave,  at  the  request  of  the  defendants,  the 
general  affirmative  charge  to  tiiem.  To  each 
ot  these  rulings  the  plaintiff  separately  ex- 
cepted. 

Mnlkey  &  Mnlkey,  for  appellant  Espy, 
Farmer  ft  Bapy,  for  appellees. 

SHABra,  J.  Prima  CBde  the  land  office 
receiver's  receipt  Introduced  In  evidence  by 
the  plaintiff  showed  In  him  a  right  to  pos- 
session of  the  lands  In  suit  and  to  their  re- 
covery hi  thl0  action.  1  Brick.  Dig.  p.  880,  i 
868.  This  Is  not  controverted  on  the  part 
of  the  defendants,  whose  counsel  concede  In 
their  briefs  that  the  decision  of  the  can^ 
depends  upon  the  ^ect  of  the  patent  to  Wil- 
kinson, which  Is  oldor  than  the  plaintiff's 
homestead  entry,  and  which  pui^rte  to  cover 
the  entire  fractional  section  in  which  these 
lands  are  eltnated.  The  patent  bears  date 
of  August  15,  1860.  We  quote  from  It  as 
follows:  "Whereaa,  in  pursuance  of  the  act 
of  congress  approved  March  8,  18S6,  entitled 
'An  act  in  addition  to  certain  acts  granting  ■ 
bounty  land  to  certain  (^cers  and  Boldiers 
who  have  been  engaged  In  the  military  serv- 
ice ol  tiie  Umted  States^*  there  has  been  de- 
posited in  the  general  land  office  warrant  No, 
77,787,  for  100  acres,  In  favor  of  Mary  B. 
Smith,  widow  of  John  Ebnith,  private,  Cap- 
tain Vamer's  company,  Georgia  miUtia,  war 
1812,  with  evldeaoe  that  the  same  hasvbeoi 
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duly  located  npon  fractional  section  fourteen, 
tn  townsbip  seven,  of  range  12,  in  the  district 
of  lands  subject  to  sale  at  Elba,  Alabama, 
containing  one  bundred  and  flfty-four  acres 
and  aeventy-flre  hundredttas  of  an  acre,  ac- 
cording to  the  official  idat  of  the  surveys  of 
the  said  land  returned  to  the  general  land 
office  by  the  surveyor  general,  the  said  war- 
rant having  been  assigned  by  the  said  Mary 
B.  Smith  to  "Wmiam  W.  Wilkinson,  in  whose 
favor  the  said  tract  baa  been  located:  Xow, 
know  ye  that  there  Is  therefore  granted  by 
the  United  States  unto  the  said  William  W. 
Wilkinson,  as  assignee  as  aforesaid,  and  to 
his  heirs,  the  tract  of  land  above  described; 
to  have  and  to  hold  the  said  tract  of  land, 
with  the  appurtenances  thereof,  unto  the  said 
William  W.  Wilkinson,  as  assignee  as  afore- 
said, and  to  bis  heirs  and  assigns,  forever." 

The  recitals  of  a  patent  are  evidence  indis- 
putable of  the  consideration  upon  which,  and 
the  authority  under  which,  the  patent  Is 
Issued.  The  acts  of  congress  referred  to  In 
the  foregoing  recitals  provided  for  the  issu- 
ance of  a  land  warrant  to  each  of  a  class  of 
persons  who  had  been  in  military  service 
for  100  acres.  By  statute  It  was  made  the 
duty  of  the  commissioner  of  the  land  office 
to  cause  such  warrants  to  be  located  on  pub- 
lic lands  in  the  land  district  which  might  be 
designated  by  the  warrant  holder,  and,  fur- 
ther, It  was  made  the  duty  of  the  secretary 
of  the  interior  to  cause  a  patent  for  the  land 
to  be  Issued  to  such  holder.  These  provi- 
sions are  embodied  substantially  in  Rer.  St 
U.  S.  3}  2425,  2437. 

Courts  will  take  Judicial  notice  of  the  sit- 
uation of  lands  according  to  the  government 
survey.  Knabe  v.  Burden,  88  Ala.  430.  7 
South.  92.  We  know  judicially,  as  well  as 
from  transcripts  In  evidence  certified  from 
the  TInlted  States  land  office,  that  fractional 
Section  14  of  township  7,  range  12,  of  the 
district  of  lands  which  were  subject  to  sale 
at  Elba,  contained  approximately  473.75 
acres;  that  It  was,  according  to  the  govern- 
ment sarvey,  divided  In  lots  numbered,  re- 
spectively, 1,  2,  3,  4,  5,  and  8.  The  tran- 
script from  Tract  Book  1  In  the  land  office 
shows  that  the  identical  warrant  under  which 
the  patent  purports  to  have  been  Issued  to 
Wilkinson  was  on  September  29, 1858,  located 
on  said  lots  1  and  2,  together  containing 
154.75  acres,  which  location  corresponds 
with  recitals  of  the  patent  as  to  the  quantity 
ot  land  appropriated  under  the  warrant  It 
Is  thus  affirmatively  shown  that  the  war- 
rant's location  did  not  cover  tots  3  and  4, 
which,  together,  contained  150.50  acres,  and 
which  were  snbsequently  entered  by  the 
plaintiff. 

The  general  rule,  which  in  courts  of  law 
accords  the  presumption  of  validity  to  all 
proceedings  necessary  to  uphold  a  patent, 
does  not  prevent  such  courts  from  treating 
as  void  a  patent  which  apiiears  on  Its  face 
to  have  been  Issued  without  authority.  Mas- 
ten  T.  Eastls,  8  Pwt  308;  Crommelln  r. 


Mluter,  9  Ala.  594;  Stoddard  T.  Chambers.  2 
How.  817,  11  L.  Ed.  260;  Steel  V.  Refining 
Co.,  106  U.  S.  447,  1  Sup.  Ct  389,  27  I*  Ed. 
226;  Morris  v.  U.  S.,  174  U.  S.  196.  19  Sup, 
Ct.  649.  And  proof  extrinsic  of  the  instru- 
ment Itself  may  be  looked  to  to  ascertain 
whether  It  was  Issued  without  authority. 
Morris  v.  U.  S.,  supra;  Doolan  v.  Carr,  12S 
U.  S.  618,  8  Sup.  Ct  1228,  31  L.  Ed.  844. 

Officers  of  the  government  In  issuing  pat- 
ents, act  ministerially,  and  can  rightfully 
act  only  In  pursuance  of  some  express  provi- 
sion of  taw.  No  law  authorized  the  Issuance 
of  a  patent  to  Wilkinson  for  a  greater  quan- 
tity of  land  than  his  warrant  called  for,  or 
on  land  other  than  that  on  which  that  war- 
rant was  located.  In  view  of  the  record  evi- 
dence showing  that  the  location  was  on  land 
other  than,  and  exclusive  of,  lots  3  and  4.  no 
presumption  can  be  Indulged  that  the  patent 
is,  as  to  those  lots,  issued  pursuant  to  any 
right  acquired  by  the  patentee  In  those  lots. 
We  hold  that  the  patent,  so  far  as  It  purports 
to  convey  the  lands  In  controversy,  was  Is- 
sued vrithoTit  authority,  and  is  therefore  void, 
and  that  the  lands  belonged  to  the  United 
States  at  the  time  of  the  plaintiff's  entry. 
No  title  by  adverse  possession  can  be  ac- 
quired as  against  the  government  The  regis- 
ter's deed  to  the  defendant  Borland,  having 
no  other  relevancy  than  to  show  adverse  pos- 
session, was  not  admissible  In  evidence.  The 
general  affirmative  charge  requested  by  the 
plaintiff  should  have  been  given,  and  that 
requested  by  the  defendants  should  have 
been  refused.  Reversed  and  remanded. 


HOWARD  T.  STATE. 
(Supreme  Court  of  Alabama.    Jan.  17,  1001.) 

CONSTITUTIONAL  LAW— TRIAL.  BT  JURY— AF* 
PKARANCB  BOND. 
Section  9  of  the  act  "to  confer  additional 
jnrigdictioD  upon  the  county  court  of  Lowndes 
county,  and  to  regulate  the  proceedings  there- 
in" (Acts  1898-99,  p.  731),  is  not  subject  to 
the  objection  that  it  infrm^s  a  defendant's 
constitutional  right,  by  providing  that  the  giv- 
ing of  an  appearance  bond  is  a  condition  prece- 
dent in  any  case  to  having  a  trial  by  jury: 
such  section  simply  providing  that,  in  the  eveat 
a  jury  trial  is  demanded,  the  court  shall  re- 
qawe  the  defendant  to  give  bond  for  taia  ap- 
pearance at  the  jury  term  of  the  county  court 

Appeal  from  Lowndes  conntr  ootut;  J.  Q 
Wood,  Judge. 

John  Howard  was  convicted  of  gaming, 
and  appeals.  Affirmed. 

When  his  case  was  called  for  trial  the 
defendant  objected  to  being  put  to  his  trial 
on  the  ground  that  the  act  "to  mnfer  addi- 
tional Jurisdiction  upon  the  county  court  of 
Lowndes  county,  and  to  regulate  the  pro- 
ceedings therein,"  under  which  act  the  court 
was  proceeding  In  the  trial  of  his  case,  was 
unconstitutional,  on  the  following  grounds: 
"(1)  Said  act  falls  to  secure  to  the  d^end- 
ant  a  speedy  trial  by  an  impartial  Jury.  (2> 
Because  section  9  ot  said  set  provides  that 
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the  defendant  shall  gWe  bail  before  he  Bhall 
be  entitled  to  a  trial  bj  jury."  Ttala  objec- 
tSon  was  oTemled,  the  defendant  was  txac- 
cd  to  trial,  and  to  this  mllag  the  defendant 
duly  excepted.  At  each  stage  of  the  pro- 
ceeding Uie  defendant  rinsed  to  proceed 
npcm  the  seme  gronnds,  and  duly  excepted 
to  tlie  conrt^a  oTemdlng  his  objections  there- 
to. 

'Whitten  &  Hlnson,  for  appellant  Chas. 
O.  Brown,  Atty.  Oen..  tor  the  State. 

McGLELLAN,  C.  J.  As  we  read  section 
9  of  the  act  of  February  8,  1899,  "to  confer 
additional  Jurisdiction  upon  the  county  court 
of  Lowndes  county,  and  to  regulate  pro- 
ceedings therein"  (AcU  1898-99,  pp.  731- 
735),  It  Involves  no  deprivation  or  denial 
of  a  Jury  trial.  We  construe  that  section 
to  provide  simply  and  only  for  the  giving 
of  hail  by  defendants  who  demand  a  trial 
by  jury  for  tbeir  appearance  at  the  jury 
terms  of  the  county  court,  end  In  no  sense 
to  make  the  giving  of  appearance  bonds  a 
condition  precedent  in  aoy  case  to  having  a 
trial  by  jury.  If  a  defendant  demands  a 
Jury,  but  Is  unable  to  give  bail  for  his  ai>- 
pearance  at  the  ensuing  jury  term,  he  stands 
committed,  but  is  none  the  less  entitled  to 
be  tried  by  a  Jury  In  accordance  with  bis 
demand  wbea  such  Jury  term  la  held.  Af- 
firmed. 


HARRIS  T.  8TATD. 

^preme  Court  of  Alabama.    Jan.  IT,  1901.) 

AfiSADLT  WITH  INTENT  TO  HURDBR— FORHOR 
CONVIOTIOTI. 

In  a  prosecution  nnder  an  indictment  for 
an  assault  with  Intent  to  murder,  a  plea  of  for- 
mer coQvictioD,  in  which  the  defendant  set  up 
the  fact  of  his  having  been  tried  and  convicted 
before  the  recorder  of  the  city  in  the  county 
wherein  the  Indictment  was  preferred  for  hav- 
ing  committed  an  assault  and  batter;,  and  al- 
leging that  the  offense  with  which  he  was  then 
cbareed  under  the  indictment  "is  based  upon 
and  18  of  the  same  transaction  aod  assault  as 
allexed  In  the  first  prosecution"  before  the  re- 
corder, ia  subject  to  demurrer.  In  that  said 
plea  fails  to  show  that  the  transaction  and 
judgment  of  coaviction  before  the  recorder  was 
for  the  violation  of  a  state  statute. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Grlffln  Harris  was  convicted  of  assault 
with  Intent  to  kill,  and  sentenced  to  the  peni- 
tentiary for  two  years,  and  appeals.  Affirm- 
ed. 

John  O.  Flnley,  for  appellant.  Chas.  O. 
Brown,  Atty.  Oen.,  for  the  State. 

HARAIiSON,  J.  It  is  not  denied  that  the 
same  act  may  constitute  an  offense  both 
against  the  state  and  municipal  corporation, 
and  the  state  and  municipality  may  each 
punish  It  without  violation  of  constitutional 
principle.  Cooley,  Const  Llm.  139;  Dill. 
Man.  Ccnp.  I  868;  Mayor,  etc.,  jfi^  Allaire,  14 


Ala.  400;  Craig  v.  Burnett  S2  Ala.  728;  Bx 
parte  Burnett  30  Ala.  401.  Of  course,  the 
antfaorlty  4^  corporatlona  Is  limited  by  their 
charter  powers,  and  must  be  exercised  in 
conformity  tberewith.  Bx  parte  Mayw,  etc., 
of  City  of  Anniston,  90  Ala.  616,  7  Sonth. 
779;  17  Am,  &.  Eng.  Bnc.  Uiw.  236. 

In  the  case  before  ns,  Oeoi^  Young,  the 
party  assaulted,  made  an  affidavit  before  the 
sergeant  of  police  of  the  city  of  Montgomery, 
charging  that  defendant,  within  the  limits  ot 
the  city,  county  and  state,  and  within  the 
police  jurisdiction  of  the  ctl7  ot  Montgomoy, 
did  assault  and  beat  him  by  cutting  him; 
and  on  this  affidavit  on  the  day  of  Its  date, 
—the  13th  July,  ISOOr-the  sergeant  of  police 
lasued  a  warrant  to  any  lawful  officer  of  the 
state,  reciting  the  contents  of  the  affidavit 
and  commanding  him  to  arrest  the  accused 
and  bring  him  before  the  recorder.  The  war- 
rant was  executed,  and  def«Ldast  was  duly 
tried  by  the  recorder,  and  found  guilty  of  an 
assault  and  battery  as  diarged  in  the  com- 
plaint and  a  fine  of  f  %  was  assessed  againat 
him,  In  default  of  the  payment  of  which  de- 
fendant was  sentenced  to  bard  labor  for  the 
city  of  Montgomery  fbr  28  days.  He  per- 
formed  the  hard  labor  sentence.  On  the  28th 
July,  iSOO,  at  the  July  term  of  the  dty  court 
of  Montgomery,  defendant  was  Indicted  for 
an  assault  with  Intent  to  murder  said  George 
Young,  and  was  convicted  thereof  and  sen- 
tenced by  said  court  to  two  yeua'  imprison- 
ment In  the  penitentiary.  The  defendant 
pleaded  In  bar  of  the  prosectrtlon  in  the  dty 
court,  the  fact  of  his  trial  and  conviction 
before  the  recorder  for  having  committed  an 
assault  and  battery,  alleging  In  his  plea, 
that  the  offense  with  which  he  was  then 
charged  in  said  vitj  court  *^  based  upon 
and  Is  of  the  ume  transaction  and  assault 
as  alleged  In  the  first  prosecution"  (before 
the  recorder),  and  prayed  to  be  dlschaiifed. 
A  demnrrer  was  sustained  to  this  plea,  and 
tiiat  Is  the  error  complained  of  on  appeaL 

There  was  no  emtr  in  sustaining  the  de- 
murrer to  this  plea.  It  failed  to  show,  that 
the  prosecution  and  judgment  of  conviction 
before  the  recorder  was  for  tiie  violattcm  of 
a  stete  statute,  and  from  aught  s{>peariug 
therein,  the  conviction  was  for  the  violation 
of  a  municipal  ordinance,  which  was  no  bar 
to  a  prosecution  for  the  same  criminal  act 
if  a  felony,  in  the  state  court.  Acts  1894- 
95,  p.  628,  «  27. 

We  would  not  be  understood  as  holding, 
that  If  the  plea  had  shown  that  the  proceed- 
ing beftxe  the  recorder  was  for  the  vlolaticm 
of  a  state  statute,  adjudicated  by  him  as 
an  ex  offldo  Justice  of  the  peace.  vnAer  the  . 
supposed  authority  of  the  charter  of  ttie  dty, 
that  such  a  proceeding  would  be  constitu- 
tionally authorized,  under  the  diarter,  enti- 
tled as  it  ts,  "To  establish  a  new  charter  for 
the  city  of  Montgomery"  (Acts  1892-98,  p. 
368),  and  the  act  amendatory  thereof  (Acts 
189^-05,  p.  628).  We  do  not  deem  It  Impor- 
tant to  pass  oa  that  question  at  tUc^Ume, 
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and  do  not  do  so.  See  Bell  t.  State.  IIS 
Ala.  87.  22  Sontb.  453. 

Let  the  Judgment  of  tbt  court  b^w  be 
affirmed. 

AfflmwHl. 


HOLLIS  T.  ECEBZBBRO  et  al. 
(Supreme  Court  of  Alabama.    Jan.  15,  1901.) 
JUDOMBNT— DBFAULT—APPBAI^-^RBSnMP- 
TIONS. 

1.  On  an  appeal  from  a  Judgment  br  default 
on  scire  facias,  where  tbe  certificate  of  the 
clerk  of  tbe  lower  conrt  recites  that  the  record 
certified  to  the  appellate  court  "costainB  a  full 
and  comjjtlete  transcript  of  the  record  and  pro- 
ceedloff  in  tbe  cauae,"  but  such  record  falls 
to  aet  out  the  scire  facias,  and  does  not  show 
that  there  was  a  continuance  of  the  proceed- 
.ings  at  a  former  term,  it  will  not  be  presumed, 
for  the  purpose  of  supporting  the  judgment, 
that  the  scire  facias  had  been  returned  to  and 
continued  at  the  preceding  term:  bat,  on  tbe 
contrar;,  it  will  be  considered  on  appeal  that 
the  judgment  appealed  from  waa  rendered  on 
the  first  day  of  tbe  term  at  which  the  scire 
facias  waa  returned. 

2.  A  judgment  bj  defftnlt  on  scire  facias,  re- 
rtring  a  dormant  Judgment,  cannot  be  render- 
ed on  tbe  first  day  of  the  term  of  the  court  at 
which  the  sdre  facias  is  returned,  thereby  de- 

K riving  the  defendant  of  his  right  to  plead  wi^b- 
1  the  time  fixed  by  the  rules  of  practice  in 
tbe  circuit  and  tnfenor  courts.  Bnles  Prac.  6; 
Code,  p.  1196. 

Appeal  from  circuit  court,  Btowa^  coun- 
ty; A.  H.  Alston,  Judge. 

Action  by  Herzberg  Btroa.  against  J.  P. 
Hollis  to  rerlTe  a  Judgment  Judgment  for 
plalntiCCs,  and  defendant  appeals.  Reversed. 

Tbe  appeal  in  this  case  Is  prosecuted  by 
tbe  defendant  In  the  court  below  from  a 
Judgment  rerivlng  a  dormant  Judgment  pre- 
Tlonsly  recovered  against  the  defendant 
The  Judgment  appealed  from  was  In  words 
and  figures  as  follows:  "On  this  the  6th 
day  of  November,  1869,  cwie  W.  I.  Herz- 
berg  and  L.  L.  Hersberg,  partners  doing 
business  under  the  name  and  style  of  Herx- 
berg  Bros.,  and  show  to  the  court  that  on 
the  24tb  day  of  July,  1886,  H.  Herzberg  re- 
covered In  tbe  circuit  court  of  Eltowah  coun- 
ty Judgment  against  J.  P.  HolUs  for  the  sum 
of  one  hundred  twenty-five  and  "Vioo  dol- 
lars, besides  costs  of  suit  with  waiver  of 
exemptions  as  to  personal  pr(^rty  under  tbe 
constitution  and  laws  of  the  state  of  Ala- 
bama, and,  further,  that  said  Judgment  has 
been  transferred  by  said  H.  Herzberg  to 
Herzberg  Bros.,  who  are  now  the  assignees 
and  owners  of  said  Judgment;  farther,  that 
ten  years  elapsed  between  tbe  Issuance  of 
^ecutlon  on  said  Judgment,  which  is  dor- 
mant; and,  further,  that  defendant  has  never 
paid  anything  on  said  Judgment,  and  that 
d^endant  has  bad  due  notice  by  scire  facias 
as  provided  by  law;  and  tbe  plaintiffs  move 
the  court  to  revive  aald  Ju^ment  and  tbe 
defendaut,  who  la  a  resident  of  this  state, 
being  now  called,  comes  not  but  fails  to 
appear  and  ahov  cause  why  said  Judgment 
ahonld  not  b«  rerlTed.  m  motioB  of  H«i- 


berg  Bros.,  owners  and  assignees  of  said 
Judgment  It  is  ordered  by  the  court  that 
aald  Judgment  be  revived,  and  that  W.  I. 
Heraberg  and  I*  L.  Herzberg,  partnem  un- 
der tbe  name  of  Heraberg  Bros.,  assignees 
and  owners,  have  execution  thereon,  with 
said  waiver  of  exempttona  indotaed  thereon, 
together  with  tbe  coeta  In  this  bebaJf  ex- 
pended." The  record  In  this  court  which 
the  clerk  of  the  circuit  court  certified  con- 
tains "a  full  and  complete  transcript  of  tbe 
records  and  proceedings  In  the  said  circuit 
conrt"  in  said  cause,  set  forth  only  the  Judg- 
ment recovered  by  H.  Herzberg  against  J. 
P.  HolUa  July  24,  1886,  and  tbe  Jodsment 
of  revlTor  aa  copied  above. 

Goodhue  ft  Blackwood,   for  appeHaiit- 

Geoi^e  D.  Motley,  for  appellees. 

McCLELLAN,  a  J.  The  certificate  of  the 
clerk  shows  that  the  record  before  us  "con 
tains  a  full  and  complete  transcript  of  tbe 
i-ecord  and  proceedings"  of  the  circuit  court 
on  the  scire  facias  of  Herzberg  Bros,  against 
Hollls.  The  record  does  not  show  that  there 
bad  been  any  continuance  of  tbe  scire  facias 
proceedings  at  the  term  of  court  prior  to 
that  at  which  the  Judgment  of  revivor  now 
appealed  from  was  rendered.  Tbe  certifi- 
cate must,  therefore,  be  taken  as  negativing 
any  such  continuance;  and,  In  the  face  of 
it  we  cannot  presume,  for  the  purpose  of 
supporting  the  Judgment  of  revivor,  that  the 
scire  facias  had  been  returned  to  and  con- 
tinued at  the  preceding  term,  so  as  to  au- 
thorize a  Judgment  by  default  on  the  first 
day  of  the  current  term.  And  the  presump- 
tion that  a  scire  fadas  had  been  Issued, 
executed,  and  returned  to  tbe  preceding  term 
would  avail  nothing  In  this  connection  nn- 
less  the  cauae  had  been  continued  at  that 
term.  So,  then,  this  record  presents  a  case 
of  a  Judgment  by  default  taken  on  the  first 
day  of  tbe  term  at  which  tbe  sdre  fadas 
was  returned.  The  rule  allows  tbe  defend- 
ant in  such  cases  tbe  first  two  days  In  which 
to  plead,  and  its  last  clause  cannot  be  con- 
strued 80  as  to  deny  this  right,  without  en- 
tire practical  emasculation  of  the  rule  It- 
self. Tliat  clause  Is  In  these  words:  "•  •  • 
But  either  party  may  demand  a  trial  at  the 
return  teim  although  tbe  court  may  not 
continue  in  session  three  days."  Tbe  true 
construction  of  this  provlsltm  Is,  In  our  opin- 
ion, that  when  the  court  haa  been  In  ses- 
sion two  days,  or  Is  In  session  on  the  sec- 
ond day,  and  the  defeudant  has  thus  had 
an  opportunity  of  pleading  on  the  second 
day,  the  court  may  then,  If  It  Is  not  to  be 
In  session  longer  than  tbe  two  days,— If  it 
Is  "not  to  continue  In  session  three  days," 
—require  tbe  parties,  at  tbe  Instance  of  ei- 
ther of  them,  to  fully  make  up  the  Issues 
on  that  day  and  proceed  to  trial,  instead 
of  giving  force  to  the  other  provision  of  tbe 
rule,  to  tbe  effect  that  plaintiff  may  have 
the  tUrd  4ii7  to  repl7  or  demnr  to  d^oid- 
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ftiit^a  ptea,  and  defeadant  mar  iiB.Te  the 
foorth  day  to  rejoin  or  demnr  to  fdalntlfTs 
replication,  and  ao  on.  Thus  construed,  tlie 
tact  clanae  of  tbe  role  Is  no  warrant  for  a 
^dgtnent  hj  default  on  the  first  day  of  the 
term,  even  tbough  tbe  court  "may  not  con- 
tinue In  sea^n  three  days."  So  tJiat  tbe  In- 
dulgence of  the  preatnnptlcHi  that  tlie  circuit 
court  did  not  continue  In  session  three  days 
would  not  support  the  judgment  rendered 
by  default  on  the  first  day.  Our  condnslon, 
tberefore.  Is  that  it  affirmatiTely  appears  by 
tbe  record  before  ns  that  the  trial  court  er- 
red In  rendering  Judgment  of  reTlvor  by  de- 
fanlt  on  tbe  first  day  of  tba  tsmi.  Bevened 
and  remanded. 


QUKBN  orrr  stook  &  grain  OO.  et  at  t. 

OUNNINGHAM  et  al. 
(Snpreme  Court  of  Alabama.   Jan.  15,  18^) 
ZNJ1THCTION— RESTRAININa  POUCB  SUB>- 

The  onrners  of  a  saloon  and  stock  exohanc* 
occnwfafc  nspectiTelft  tbe  flist  and  second 
floors  ot  a  tbim-atory  building  in  a  city,  filed  a 
bill  against  the  ditof  (tf  police  and  another  po- 
lice c^cer  of  said  tdXj,  m  which  it  waa  avep- 
red  that  the  chief  of  police  stationed  the  eth« 
police  officer  at  a  place  on  a  street  of  tha  cit; 
wfaidi  comnumded  a  Tiew  ot  the  side  entranes 
to  the  saloon  and  of  a  stairway  leading  to  the 
second  floor,  where  there  was  the  atoclc  «- 
change,  or  backet  shop,  and  directed  said  officer 
to  take  down  the  names  of  persons  entering  the 
saloon  by  the  side  door,  or  ascending  the  stain 
to  the  Dodcet  Bh<^;   that  said  i^cer  obeyed 
these  instructions,  and  thereby  ineparably  in- 
jored  the  saloon  and  bucket-shop  bniiness  of 
complainants;  and  by  bis  continuing  to  do  so 
intending  patrons  of  each  of  said  businesses 
were  detened  from  patronizing  each  of  them, 
which  resulted  In  loss  of  bnsinesa  and  the  prof- 
its  arising  therefrom  to  each  complainant.  Tbe 
prayer  of  the  Ull  was  for  an  injonction  to  re- 
strain and  prevent  the  police  surreillance  com- 
plained of.    In  their  sworn  answer  the  defend- 
ants admitted  the  stationing  of  the  officer  at  the 
place  designated,  but  denied  that  it  was  for  the 
purpose  of  taking  down  the  names  of  persons 
eoterio?  the  saloon  or  ascending  to  the  bucket 
shop,  and  averred  that  it  was  for  tbe  purpose 
of  getting  the  names  of  and  identifying  persons 
who  ascended  by  said  stairway,  and  anothw 
near  by.  into  tbe  Tooma  on  tbe  third  floor  of 
said  boiidine,  which  it  was  believed  by  the  po- 
lice authorities  were  occupied  and  kept  for  gam- 
bling purposes;  and  that  said  officer  did  not 
seek  to  isbntif^  and  did  not  take  down  the 
names  of  persons  who  entered  tbe  saloon  or 
veal  op  to  the  bucket  shop.    It  was  further 
sTprrea  that  the  said  officer  did  not  take  his 
station  until  after  nightfall,  and  after  the  buck- 
et shop  was  closed  for  the  day,  and  tbe  lights 
ther^n  were  extlnguiiibcd,  and  when  only  per- 
sons goini?  up  to  the  third  floor  ascended  snld 
stsir.   Betd,  that  on       denials  of  the  answer 
the  preliminary  injunction  issued  oo  the  filing 
of  the  bill  was  properly  dissolved  on  motion. 

Appeal  from  chancery  court  Jefferson  coua- 
ty;  John  C.  Oarmlchael,  Judge. 

Bill  by  the  Queen  City  Stock  &  Grain  Com- 
pany and  tbe  T.  G.  Hewlett  Ltqum:  Company 
agtiiwt  C.  W.  Anstln,  cht^  of  police  of  the 
dty  of  Birmingham,  and  Joseph  H.  Cnnnlng- 
bam,  a  paUeamuu  Decree  dlssolviDg  pre- 


Bm&Mry  iaJiznctloK,  and  conq^alnanis  ippwl 
Affirmed. 

Bradley  &  Morrow  and  f^rands  L.  Fettos, 
for  appellants.  C  W.  HIdman  and  BL  N. 
HamlU,  fbr  app^ees. 

McCLELLAN,  C.  J.  The  pith  of  this  Wll 
Is  aiat  Austin,  as  cMet  of  poflce  of  Blnnlng- 
bam,  stationed  Cunningham,  a  xwUce  officer, 
at  a  place  on  a  street  of  the  city  which  com- 
manded a  view  of  the  side  door  of  Hewlett's 
saloon  and  of  a  stairway  leading  to  the  floor 
above,  where  Hewlett  carried  on  a  "stock  ex- 
change," commonly  known  as  a  "bucket 
shop,"  and  directed  hlin,  said  Ctmnlnghnm, 
to  take  down  tbe  names  of  persons  entering 
the  saloon  by  that  door,  or  ascending  to  the 
bucket  shop  by  the  stair;  and  that  Gnnnlng- 
taam  carried  out  these  directions,  and  thereby 
irreparably  injured  both  tbe  saloon  and  buck- 
et-shop business  of  the  complainants;  and  was 
continuing  so  to  do.  so  that  Intending  pa- 
trons, by  the  back  door,  of  the  saloon,  and  In- 
tending customers  of  tike  bucket  shop  were  de- 
terred from  their  purposes  hi  this  regard,  to 
the  dhnlnntlon  of  each  of  said  businesses,  and 
consequent  loss  tKC  irroflts  to  the  complainants. 
The  sworn  answer  of  Austin  and  Cunning- 
ham makes  It  clear  that  vrtille  the  latter  waa 
stationed  at  the  place  averred  In  the  bin,  It 
was  not  for  the  purpose  of  taldi^  down  the 
names  of  persons  entering  the  saloon  or  as- 
cending to  the  bucket  ehcfp,  but  only  for  the 
purpose  of  Identifying  and  taking  down  the 
names,  when  known  to  thie  officer,  of  persons 
who  ascended  by  that  stair,  and  another  near- 
by. Into  a  room  or  rooms  on  the  third  floor 
of  Hewlett's  building,  which  the  police  an- 
thorlties  had  good  cause  to  believe  were  un- 
lawfully occupied  and  used  for  gambling  pur- 
poses; that  the  officer  was  stationed  at  this 
place  at  8  p.  m.,  after  the  bucket  shop  was 
(Hosed,  and  all  lights  on  the  second  floor  hod 
been  extinguished,  and  while  those  on  tide 
third  floor  were  alight  and  remained  nnUl 
midnight  dttrlng  which  interval  only  persons 
going  to  the  third  floor  passed  np  the  stair- 
way; and  that  Cunningham  had  no  Instnic- 
tions  and  did  not  fn  fact  seek  to  Identify  per- 
sons going  into  tbe  saloon,  or  up  to  the  bucket 
shop,  and  did  not  at  any  time  take  down  the 
names  of  such  persons.  The  relief  sought  Is 
Injunctlre  of  the  alleged  espionage  of  Austin 
and  Cunningham  upon  the  patrons  of  the  sa- 
loon and  bucket  shop.  A  preliminary  writ 
Issced.  Respondents  moved  to  dlssolTe  the 
Injanctlon  on  the  grounds  (1)  that  there  was 
no  equity  In  the  bill,  and  (2)  that  the  answer 
denied  the  material  allegations  of  the  bill. 
On  the  hearing  of  this  motion  the  complain- 
ants filed  ex  parte  aflBidarlts  Intended  to  re- 
fute the  denials  of  the  answer.  Whether  this 
Is  a  case  proper  for  such  affidavits  on  a  mo- 
tion to  dissolve  on  the  denials  of  the  answer, 
we  do  not  determine.  Taking  the  affidavits 
Into  consideration,  we  do  not  find  that  they, 
when  floaely  analyzed,  and  the  side  lights 
which  they  throw  on  the  sltoatloB,  are  given 
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dm  welgbt,  meet  ajid  overturn,  or,  Indeed, 
nutetlally  weaken,  the  denials  of  the  answer. 
So  tbat  Tlrtaallr  tbe  case  stands  upon  bill 
wid  answer  and  motion  to  dlssolTs  the  Injunc- 
tion on  the  two  grovnds  stated  above.  We 
do  not  consider  the  first  ground,  vis.  tbat  the 
bUl  Is  iritbont  eqaity.  The  action  at  the 
court  dissolving  the  injunction  may  well  be 
justified  on  the  second,— the  denials  of  tbe  an- 
swer; and  upon  that  ground  we  rest  our  coa- 
currraice  with  the  chancdlor.  The  officer 
bad,  of  course,  the  right  to  be  and  remain 
where  he  was,  in  a  public  street.  Indeed,  the 
public  at  large  had  tbe  right  to  be  there  in 
anj-  number  short  of  obstructing  the  tboroogh- 
fisre.  It  may  wdl  have  bera  that  It  was  the 
officer's  du^  to  be  and  remain  there  In  tbe 
snrrelUance  Incident  to  his  office.  Tbe  an- 
swer, indeed,  shows  afflrmatiTely  that  It  was 
bis  duty,  and  even  the  bill  Itself  avers  noth- 
ing to  tbe  contrary.  Tbe  right  of  tbe  officer 
was  in  no  degree  Impeached  by  the  fact  that 
tite  posittm  commanded  a  view  of  persons 
entering  cmnplalaants*  places  of  buEdness,  nor 
was  Ills  duty  less  dear  by  reason  of  the  in- 
disposition of  complainants  and  their  patrons 
for  tiie  latter  to  be  aeea  going  into  or  coming 
out  of  such  places.  On  tbe  denials  of  the  an- 
swer the  officer  In  no  way  Interfered  with  or 
molested  these  patrons  further  than  was,  in 
their  stQKrsensitlveness,  Incident  to  their 
coming  within  the  range  of  his  vision;  and 
the  affidavits  show  nothing  to  the  contrary. 
He  did  not  take  their  names;  be  did  not  set 
down  the  names  even  of  those  he  knew;  he 
did  not  seek  to  Identify  them.  It  was  only 
the  supposed  bUght  of  his  supposed  evil  or 
inimical  ^  aa  It  casually  upon  them  in 
the  line  of  bis  official  outloOk  for  other  per- 
sons, pnverly  under  his  survelllanee,  that  Is 
In  tact  complained  of,  and  sought  to  be  en- 
Joined.  It  has  been  held  that  a  police  officer, 
in  the  exercise  of  his  right  and  the  perform- 
ance of  his  duty  of  BurvelUance  for  tiie  pre- 
vention or  detecticm  of  reascmaUy  apprehend- 
ed crime  or  disorders,  may  station  himsdf  in 
tiie  place  at  business  of  tbe  citizen,  and  re- 
main there  during  business  hours.  (Weiss  v. 
Herllhy  [Sctp.]  49  N.  T.  Snpp.  81);  but  bow- 
ever  that  may  be,  he  certainly  has  a  right,  and 
It  is  his  duty,  to  do  what  the  answer  shows 
Cunningham  to  have  done.  Upon  the  forego- 
ing consldemtions,  and  without  lookli^  to  the 
equity  of  the  bill,  or  the  sufliciency  of  tbe  de- 
nials of  the  answer  ss  to  the  alleged  injury 
to  the  complainants,  we  hold  that  the  pre- 
liminary Injunction  was  prcverly  dissolved. 
Affirmed. 


BOWLING  et  al.  t.  MOBILE  &  M.  RT.  00. 
(Supreme  Court  of  Alabama.    Jan.  15,  1901.) 

APPEALS—ASSrONMBNTS  OF  ERROR— SBVBR- 
ANCE—EUECTMBNT— ADVERSE  POSSESSION- 
TRESPASSERS  —  BURDEN  OF  PROOP  —  JUDI- 
CIAL. KNOWLEDGE— HARMLESS  ERROR. 
1.  Where  from  a  judgment  rendered^  against 
two  or  more  rlefendanta  an  appeal  is  taken, 
and  in  the  appellate  court,  without  moTiug  for 


■ummons  and  severanoe,  the  appellantB  jo 
anign  errors,  inch  aaaignment  of  error  ie 
available  to  work  a  reversal  of  the  judgi 
appealed  from,  unless  the  trrvn  wo  aasi 
are  Injurious  to  all.  Matters  whidi  are  p 
dicial  to  ffolj  one  of  the  appellants  will,  < 
joint  asaignment,  be  disregarded. 

2.  In  an  action  of  ejectment,  after  the  n 
tiff  has  shown  prior  posseeaion  under  cou 
title,  where  the  defendant  claims  title  tn 
Terse  possession  withont  color  of  title,  he  1 
to  the  plaintitF,  a  mere  trespasser;  aud  in  < 
to  establish  lus  title  by  aaverse  posaessio: 
the  absence  of  notice  in  the  form  of  a  wr 
declaration,  filed  in  the  office  of  the  judf 
probate  of  the  county  in  whidi  the  land 
as  proTided  by  the  act  approred  Febraar: 
189^  (Acts  1^2-^,  p.  478),  he  mast  aboi 
actual  possession  of  the  wukle  property,  v 
a  color  of  ownership,  fOr  10  years  prior  to 
ruaryll,  1893. 

3.  Where  the  defendants  in  an  actio: 
ejectment  are  trespassers,  the  plaintiff  caj 
cover  upon  proof  of  prior,  actual  posses 
and  such  iKissession  is  saffidently  shown  b] 
idence  of  the  actual  posaeasiMi  of  the  pa 
the  tract  sued  for  under  color  of  title  dei 
Inx  the  whole. 

4.  In  an  action  of  ejectment  against  tres 
ers  who  claim  title  bj  adverse  posses 
where  the  plaintiff  claims  actual  possession 
part  of  a  tract,  and  introduces  in  evic 
deeds  purporting  to  convey  tiie  entire  tra 
the  land  sued  for,  he  makes  out  a  prima 
case,  and  the  burden  of  proof  ia  then  ah 
upon  the  defendant  to  establish  bis  title  b; 
verse  possession. 

6.  In  an  action  of  ejectment,  where  the 
plaint  alleges  that  the  land  sued  for  is  oi 
west  bank  of  the  Mobile  rivo*,  without  she 
by  a  specific  averment  that  it  is  in  Mobile  i 
ty,  in  this  state,  the  judgment  rendered  in 
case  in  favor  of  the  plaintiffs  is  not  void  o: 
count  of  tbe  failure  of  the  coniDlaint  to  i 
that  the  lands  sned  for  were  in  Mobile  coi 
since  the  court  judicially  knows  that  tbe  M 
river  is  formed  by  the  junction  of  the  Alal 
and  Tombigbec  rivers  south  of  the  north 
of  Mobile  countT,  and  that  therefore  the  e 
county  of  Mobile  lies  west  of  the  Mobile  i 

6.  When,  on  tbe  undlspnted  facts  of  a 
the  plaintiff  Is  entitled  to  the  general  aff 
tive  charge,  any  errors  committed  by  the  i 
in  special  rulings  are  not  ground  of  revers 
the  instance  of  the  defendant,  since  such 
logs  could  not  have  Injured  him. 

Appeal  from  circuit  court,  Mobile  cot 
William  S.  Anderson,  Judge. 

Action  by  tbe  Mobile  &  Montgomery  ] 
way  Company  against  Kate  Bowling  an 
D.  Bowling.   Judgment  for  plalntUE. 
fendants  appeal.  Affirmed. 

Upon  the  introduction  of  all  the  evid< 
the  court,  at  the  request  of  the  plaintiff, 
to  the  Jury  several  written  charges,  to 
giving  of  each  of  which  the  defendants  i 
rately  excepted.  The  defendants  also  i 
rately  excepted  to  the  court's  refusal  to 
the  several  written  charges  requested 
them.  It  Is  unnecessary  to  set  oat  1 
charges  In  detail. 

Saml.  B.  Browne  and  Winfleld  S.  !Lewl 
appellants.   Gregory  L.  Smith,  fOr  appi 

TYSON,  J.  This  was  an  action  In  tb< 
tare  of  an  action  of  ejectment  bro 
against  the  defendants  (appellants  hen 
recover  the  possession  of  certain  land  deE 
ed  In  the  complaint  The  defendants  flJ 
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Joint  ^ea  of  not  ffail^,  and  suggested  vgon 
the  record  tbat  th^y  had  and  hare  been  in 
tbe  adverse  possesion  of  the  land  sued  for, 
for  dree  years  not  before  the  OHnmence- 
ment  of  this  snlt  The  appeal  Is  prosecuted 
by  them  jointly,  and  flie  assignments  of  er^ 
ror  are  Joint  It  Is  a  settled  rule  ttiat  a>- 
BlgpmentB  of  enor  made  Jointly  by  all  tiie 
appellants  are  not  aTallable  unless  the  error 
la  Injulons  to  all.  Matters  wbidi  are  prej- 
udicial to  one  of  tbe  appellants  only  wUl  be 
disregarded.  KImbrell  r.  Rogers,  90  Ala.  888; 
7  South.  241;  Rudolph  t.  Brewer,  96  Ala. 
189, 11  South.  314;  UUlch  t.  Moore,  112  Ala. 
532,  20  South.  4S2;  Hlilens  T.  Brlnsfleld.  113 
Ala.  304,  21  South.  208. 

This  controren^  arose  over  a  portion  of 
a  tract  of  land  which  the  erldence,  without 
dispute,  showed  was  claimed  by  the  plaintiff, 
Jointly  with  others,  under  certain  deeds  pur- 
porting to  convey  It  and  the  remainder  of 
the  tract  of  whI6h  It  was  a  part  These 
deeds  were  executed  In  1870  and  1871.  It  Is 
also  without  dispute  that  aft^  tbe  plaintiff 
received  these  deeds  It  entered  upon  the  land 
and  constructed  Its  track  along  and  avae  It, 
and  that  It  has  been  continuously  In  posses- 
sion of  that  part  upon  which  lies  Its  road- 
bed ever  since;  that  In  1885  the  plaintiff 
entered  Into  a  partltlrai  of  tbe  tract  with  Hu 
persons  claiming  to  own  the  remaining  In- 
terest, and  received  a  deed  from  tbem,  under 
which  It  claimed  the  sole  ownership  of  tbe 
portion  here  In  controversy.  After  the  plain- 
tiff had  consfarncted  Its  road,  one  of  the  de- 
fendants Oilrs.  Bowling),  who  was  at  that 
time  the  wife  of  one  Ghllds,  In  March.  1873, 
t^lms  to  have  entered  upon  and  to  have 
taken  possesskm  of  the  part  Involved  In  this 
anl^  and  to  have  remained  continuously  and 
uninterruptedly  In  the  possession  of  It  claim- 
ing it  as  her  own.  Her  then  hurtmnd.  It  ap- 
pears, was  In  tbe  employ  of  the  plaintiff  as 
watchman,  and  so  continued  until  1882. 
During  this  period  of  time  be  resided  on  the 
premises  wttii  his  wife,  and  so  resided  there 
with  her  until  his  death  In  IS&l.  It  Is  not 
contended,  however,  that  he  claimed  to  own 
this  land,  or  to  have  been  adversely  holding 
It  On  the  contrary,  tbe  Insistence  of  the 
defendants,  and  their  testimony  tended  to 
support  It  was  that  be  did  not  claim  to  own 
It  After  his  death  Mrs.  Bowlli^,  then  Mrs. 
.Chllds,  continued  to  reside  on  the  land  alone 
with  her  children  mitU  her  marriage  with 
Bowling,  her  co-defendant  on  the  Slst  of 
January,  1888.  Stixce  the  marriage  the  two 
defendants  have  been  llrlng  on  the  luid. 
The  testimony  of  the  defendants  tended  to 
show  tbat  Mrs.  Bowling  prior  to  her  last 
marriage  claimed  to  own  the  land,  and  that 
since  ber  marriage  with  Bowling  they  have 
claimed  to  own  it.  Tbe  testimony  of  tbe 
plaintiff  tended  to  show  tbat  neither  ctf  ttie 
defendants  ever  claimed  the  land  as  t^elr 
own,  hut  that  they  recognbsed  the  plaintiff 
aa  its  owner.  The  tlOe  claimed  by  defend- 
ants Is  by  adverse  possession,  without  any 


color  of  title.  As  against  tbe  plaintiff,  they 
were  trespassers;  and.  In  orda  to  establlsb 
thetar  title  by  adverse  possession,  th^  must 
show  a  possesslo  pedis  under  claim  ot  own- 
ership for  10  years  prior  to  the  Utta  day  ot 
February,  1893,  In  the  abauce  of  notice  In 
the  f  «m  of  a  written  declaration  filed  In 
tbe  office  of  tbe  Judge  of  probate  of  the  coun- 
ty in  whlcb  the  land  ties,  as  provided  by  the 
act  of  February  11.  1888  (AcU  180SS-93.  p. 
478).  Thtt  record  contains  no  evidence  of  a 
compliance  with  the  provisions  of  this  act 
As  the  burden  of  proof  was  upon  tbe  de- 
fenctants  to  establish  tiielr  title  by  adverse 
possessbn,  It  must  be  presumed  that  they 
did  not  comply  with  them. 

The  defendants  being  trespassers,  the 
plaintiff  could  recover  upon  proof  of  Its  prior 
actual  possesion.  And  this  was  sofBclently 
shown  evidence  of  the  actual  possession 
of  a  part  of  the  tract  under  cotor  of  title 
describing  the  whole.  Braneb  v.  Bmltb,  U4 
Ala.  464,  21  Sonth.  MIckd  v.  Mont- 

gomery, 111  AU.  420.  20  SoutlL  441;  Payne 
T.  Crawford,  102  Ala.  309,  14  South.  854; 
Gist  V.  Beaumont  104  Ala.  8S0, 16  South.  20; 
Beard  v.  Ryan,  78  Ala.  87.  And,  in  connec- 
tion with  proof  of  actual  possession  of  a 
portion  of  the  tract  the  plaintiff  may  intro- 
duce In  evidence  a  void  deed,  to  show  Its 
dalm  under  color  ot  tlUe,  and  the  vsteat  ot 
its  possession  as  defined  1^  tbe  boundaries  « 
described  In  It  Gist  v.  Beaumont  supra; 
Beard  y.  Ryan,  supra.  When  the  plaintiff 
made  proof  of  actual  possession  of  a  part 
of  the  tract  and  Introduced  In  evidence  the 
deeds  to  It  purporting  to  conv^  to  It  an 
interest  In  tbe  entire  tract  of  which  tbe  land 
la  controversy  was  a  part  it  made  out  a 
prima  fade  case,  and  the  burden  of  pnol 
was  shifted  upon  the  defendants  to  estab^ 
llsb  their  title  by  adverse  possession.  .The 
proof  is  undisputed  tbat  tbe  defendant  B.  D. 
Bowling  had  been  upon  the  land  only  5  years 
snd  12  days  iwlor  to  February,  1893.  and  as 
against  him  tbe  plaintiff  was  entitled  to  have 
the  court  charge  affirmatively  tbat  It  was 
entitled  to  recover.  It  Is  needless  to  say 
that  he  cannot  tack  his  possession  to  tbat  of 
his  wife  antedating  her  marriage  with  him. 
Robinson  v.  AUtson  (Ala.)  27  South.  401. 
These  facts  being  undisputed,  the  other  rul- 
ings of  tbe  court  in  the  exclusion  of  evi- 
dence which,  If  admitted,  would  not  in  the 
remotest  degree  have  tended  to  produce  a 
conflict  or  an  adverse  inference  to  a  con- 
trary conclusion,  resulted  In  no  possible  In- 
jury to  bim.  Nor  were  bis  rights  prejudiced 
by  the  giving  of  the  written  charges  request- 
ed by  the  plamtlff,  or  the  refusal  of  the  writ- 
ten charges  requcBted  by  the  defendants. 
Bienville  Water-supply  Co.  v.  City  of  Mobile 
(Ala.)  27  South.  781;  Seymour  V.  FarQUbar. 
93  Ala.  292.  8  South.  46& 

There  Is  no  merit  In  the  contentlmi  tbat 
the  Judgment  Is  void  on  account  of  the  eom- 
plalnt  falling  to  show  that  the  lands  sued 
fOr  are  in  Mobile  oounty,  state  of  Alabama. 
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Tbe  complafnt  alleges  that  the  land  U  on  the 
west  bank  of  the  Mobile  river.  The  court 
Jadlcially  knows  that  the  Mobile  river  ia 
formed  by  the  Juncture  of  tbe  Alabama  and 
Tombigbee  rivers  south  of  tbe  north  line  of 
Mobile  county,  and  that  the  entire  county 
Hes  west  of  the  river.  The  criticism  Is  there- 
fore without  foundation  in  fact. 

There  being  no  error  of  which  Q.  D.  Bowl- 
ing can  complain,  tbe  defendant  Mrs.  Bowl- 
ing can  take  notblDg  under  the  asrignmenta 
of  error.  The  judgment  matt  be  afllrmed. 


SANDERS  V.  STEON. 
fSnprone  Court  of  Alabama.    Jan.  16,  1801.) 

APPBALi-PRESUMPTIONS. 

On  an  appeal,  when,  the  bill  of  exception! 
does  not  purport  to  act  out  all  the  evidence  in- 
troduced on  the  trial,  the  appellate  court  will 
presume,  if  necessary  to  sustain  the  rulings  of 
tbe  trial  court  in  Riving  or  refu«Dg  charges  to 
the  jury,  that  there  was  other  evidence  intro- 
duced on  the  trial  in  addition  to  that  set  out  in 
the  bill  of  exceptions. 

Appeal  from  circuit  court.  Lamar  county; 
S.  H.  Spratt^  Judge. 

Action  by  J.  W.  Steen  against  George  H. 
Sandera.  Judgment  for  plaiiitiff,  and  defend- 
ant appeals.  Affirmed. 

W.  A.  Yomg.  Daniel  Coltter,  and  J.  a  Mil- 
ner.  for  appelant   Nesmlth  &  MeandOi,  for 

appellee. 

TYSON,  J.  The  original  complaint  filed  In 
tbe  circuit  court  contained  the  common 
counts.  By  amendment  three  additional  ac- 
counts  were  added.  Tbe  first  additional 
eoant  sought  to  recover  of  the  defendant 
for  goods  sold  to  him  upon  certain 
named  dates,  and  also  fl2.81  (or  goods  sold 
him,  upon  certain  other  specified  dates.  The 
second  one  sought  to  recover  $40-04  tot  goods 
sold  him  by  plaintiff  for  one  C^nt(Hi.  The 
third  was  to  recover  $12.81  for  goods  sold 
him  by  plaintiff  for  one  Walker,  with  interest 
on  each  of  said  sums  from  November  1,  1802. 
The  only  plea  filed  by  defMidant  was  that  of 
the  stntnte  of  frauds,  to  which  replications 
were  filed  by  the  plaintiff.  The  cause  was 
tried  upon  the  complaint  as  amended,  the 
plea,  and  the  replications  thereto. 

The  court,  at  the  request  of  the  plalntio; 
In  writing,  gave  the  written  InstnictlMi  to 
the  Jury  "that  If  you  believe  the  evidence  you 
must  find  for  the  plaintiff  for  the  sum  ot 
$49.04,  with  Interest  from  the  1st  day  ot  No- 
vember, 1869."  Among  the  several  assign- 
ments of  error,  the  giving  of  this  charge  is 
assigned,  and  it  is  the  only  one  Insisted  upon 
In  a^umenti.  The  bill  of  exceptions  does 
not  purport  to  set  out  ail  the  evidence. 
Where  this  is  the  case,  under  tbe  uniform 
rulings  ot  this  court  the  presumptitm  will  be 
Indulged  that  there  was  evidence  before  the 
lower  court  wlilcb  authorized  the  giving  of  It 
Son  constat  one  of  the  plalntifTs  repllcationa 
was  proven.   Sanders  t.  Edmonds,  98  Ala. 


167.  13  South.  505;  Webb  v.  BaUard,  m 
684,  12  South.  ICS;  Davis  v.  Badders,  9C 
348,  South.  422:  Railway  Oo.  v.  Kol 
Ala.  406;  Suspender  Oo.  v.  Van  Borxlc 
Ala.  507,  8  South.  867;  3  Brick.  Dig.  p 
9  43;  Hurd  v.  State,  116  Ala.  440,  22  S 
006;  Cable  Go.  v.  Hulsey,  115  Ala.  19 
South.  854;  Torrey  v.  Bumey,  lia  Ala 
21  South.  348;  Burslii  r.  Baptee^  100  AJa 
14  South.  206. 


COMMISSIONERS'  COURT  OF  PEH 
COUNTY  et  al.  v.  MEDICAL  SOCIET 
OF  PERRY  COUNTY  et  al. 
(Supreme  Court  of  Alabama.    Dec  20. 

COUNTY  OFFICBRS— CONTRACTS— INJUNC 
— PARTIEa-MEDICAL  SOCIETT  —  MEMBI 
CAPACITY  TO  SUB—PI^DINO— conch;  i 
—JOINT  BIU^FAILURE  AS  TO  ONB-EFl 

1.  Where  a  medical  society  and  mei 
thereof  who  were  practicing  physicians 
county  sought  to  restrain  the  commissu 
coort.  the  probate  judge,  and  the  treosui 
such  county  from  paying  out  the  county's  a 
under  a  contract  made  with  another  defei 
to  Tacclsate  persons  in  the  county  to  pi 
a  threatened  epidemic  of  smallpox,  the] 
no  standing  as  mdividuals  In  a  coart  of  e 
regardless  of  the  validity  of  the  contract, 
strain  a  disbursement  of  tbe  county's  fund 
shown  to  be  iujurioos  to  them. 

2.  Where  county  oOcera  made  a  cot 
with  a  physician  agreeing  to  pay  him  $10 
month  for  vaccinating  persons  in  the  cc 
and  the  physician  fully  performed  his  ser 
a  bill  to  enjoin  such  contract  and  serrieea  i 
under  is  too  late. 

3.  The  conclusion  of  a  complaint  seekii 
enjoin  county  offlcers  from  carrying  ou 
terms  of  a  contract,  stating  that  coraplaini 
medical  society,  has  been  "crippled  and  i 
ed  in  the  performance  of  its  duties  unde 
laws  of  this  state"  by  the  action  of  sncl 
cen,  is  not  sufilcient  to  show  any  crippKi 
inJuiT.  no  facts  being  stated. 

4.  Where  a  medical  society  and  the  mei 
thereof  sought  to  enjoin  county  officers 
carrying  out  tbe  terms  of  a  contract  made 
another  physician,  the  bill  not  ^owini 
members  to  be  citizens  or  taxpeym  of 
county,  and  the  society  being  found  to  hai 
interest  in  the  premises,  no  relief  can  be  g 
ed  to  its  individual  members. 

Appeal  from  chancery  court,  Perry  ( 
ty;  Thomas  H.  Smith,  Chancellor. 

Injunction  by  the  Medical  Society  of 
ry  County  and  others  against  the  oon 
sloners'  court  of  Perry  county  and  oi 
to  restrain  tbe  completion  of  the  term 
a  contract  of  county  officers.  From  « 
cree  for  complainants,  defendants  ap 
Reversed  and  rendered. 

The  bill  m  this  case  was  filed  tSu 
peliees  against  the  appellants.  The  pui 
of  the  bill  and  the  facts  of  the  case  are 
ficlently  stated  In  tbe  opinion.  The  del 
ants  demurred  to  the  bill  vpon  the  toHo 
grounds:  "(1)  The  stating  part  said 
of  complaint  la  not  divided  Into  sect 
and  numbered  eonaecutlTdy  1,  2,  8,  etc 
required  by  tbe  roles  of  etaaBoevy  pn< 
(2)  For  that  It  does  not  ai^pear  ssM 
that  the  eoTutHatnxBtBt.  or  dtber  of  t 
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hav-e  any  tight  to  tolnc  said  suit,  for  that 
said  bUl  does  not  allege  that  said  Medical 
Society  oC  Pen?  County  is  a  eorpontioat 
orgaulxed  onder  ttw  laws  ot  Alalmma,  and 
that  .the  otber  coaiplalBants  have  an  Intereat 
In  the  subdect-matter  of  said  bill  of  com- 
plaint (8)  For  that  It  does  not  appear  by 
said  bill  that  the  said  eranplalnants  J.  B. 
Hatchett.  O.  Jj.  SblTers,  and  &  B.  Thomp- 
son have  been  Injured  by  the  subject-matter 
of  said  bill  of  complaint  (4)  For  that  It  ap- 
pears by  said  bill  that  the  said  commission- 
ers* court  of  Perry  county  bad  Jurlsdictl<m 
of  the  subject-matttf  of  said  bill,  and  that 
the  payment  of  the  money  tor  vactdnatlng 
the  people  of  Perry  county,  under  the  focts 
stated  In  the  bill,  was  within  the  discretion 
of  the  said  commlsrioneia*  court  of  Perry 
county,  (p)  For  that  it  appears  by  the  said 
bill  ot  complaint  that  the  said  Hendon  was 
acting  nndn*  said  employmmt  with  said 
commissioners'  court*  and  was  protecting 
thereby  the  llrefl  and  health  of  the  cltlaras 
of  Peny  county.  (6)  For  that  it  appears  by 
the  said  bni  of  complaint  that  the  said  Hen> 
don  h^  p^wmed  work  and  labor  for  the 
coonty  under  and  by  Tirtue  of  said  contract 
of  ttupioyment  by  and  between  said  Hendon 
and  said  commissioners*  court*  and  said  bill 
of  comi^alnt  does  not  aU^  that  said  -worX 
was  of  no  value,  and  doea  not  aUege  how 
much  work  had  been  done  by  said  Hendon 
under  said  employment  at  the  time  of  the 
filing  of  said  blU  of  complaint  (7)  For  that 
said  CKoplalnt  does  not  allege  that  the  said 
Hendon  had  not  performed  any  work  under 
said  contract  of  employment  (Si  For  that 
said  bin  does  not  allege  that  the  said  Hen- 
don had  not  racclnated  any  of  the  people 
of  Perry  county  at  the  time  stated  In  aaid 
bill,  when  It  was  necessary  to  vaccinate  the 
people  of  Perry  county  living  near  the  per- 
sons Infected  with  said  smallpox.  (&)  For 
that  the  bill  of  complaint  is  Inconsistent  and 
contradictory.  In  that  In  one  part  of  said 
bin  it  aUeges,  In  substance,  that  the  appoint* 
ment  of  said  WllUam  T.  Hendon  to  vac- 
cinate  the  people  of  Perry  county  by  the 
commissioners'  court  of  Perry  county  crip- 
pled and  Injured  the  said  complalnnnt  the 
Medical  Society  of  Perry  County  In  the  per- 
formance of  Its  duties,  and  In  other  parts  of 
aald  bill  it  states  that  said  appointment  of 
said  Hendon  by  said  court  was  Illegal  and 
void.  (10)  For  that  the  said  J.  R  Shivers, 
as  Judge  of  probate  of  said  county,  had  no 
such  Interest  In  the  matter-  of  litigation  in 
this  suit  as  will  -permit  him  to  be  a  par^ 
thereto,  (11)  Because  the  commissIonerB' 
court  of  Perry  county  cannot  be  made  a 
party  defendant  to  this  suit  (1^  Because 
DO  community  of  Interest  is  shown  between 
said  complainant  the  medical  society  and 
the  other  complainants.*'  From  a  final  de- 
cree overruling  the  demurrer  and  granting 
the  relief  prayed  for  the  defendants  appeal, 
and  assign  the  renOItlfm  of  said  decree  as 
error. 


W.  T.  Hendon  and  Lomax.  Cmm  &  Well, 
for  appellants.  J.  H.  Stewart  and  F.  I*. 
PettoB,  tor  appellees. 

UcCLELLAN,  a  J.  This  blU  was  filed 
and  prosecuted  to  final  decree  in  their  favor 
by  the  Medical  Society  of  Perry  C?ouaty, 
0.  L.  Shivers,  J.  B.  Hatcbett  and  EI  B. 
Thompeoo.  The  capacities  In  which  tttete 
parties  sue  ^H>ear  from  the  openiug  state- 
ment of  the  blU,  which  is  as  follows:  "Hum- 
bly complaining,  showeth  unto  your  honor 
your  orator,  the  Medical  Society  ot  the  Coun- 
ty of  Pen7,  a  ctwporatlon  organized  under 
the  charter  of  the  Medical  AasotUatlon  of 
the  State  of  Alabama,  that  it  la  and  consti- 
tutes a  component  part  of  said  Medical  As- 
aodatloD  of  the  State  ot  Alabama;  also  O. 
jj.  Shivers.  J.  BL  Hatchett,  and  B.  B.  Thomp- 
Bon,  who  are  practicing  pJuratclans  oi  said 
eonnty.  and  members  at  said  medical  ao- 
(dety,  and  constitute  the  board  of  health 
ot  aald  county,  who  sue  as  Individuals  in 
this  proceeding."  The  respondenti  to  the 
UU  are  the  commlssleoenf  conrt  of  Fozy 
county,  J.  B.  Shivers,  and  W.  W.  Crawford, 
Judge  of  probate  and  treaaorv,  reqtectlvely. 
ot  said  county,  and  William  Hmdoo,  Jr. 
The  UU  proceeds  on  the  theory  that  the 
medical  society  of  the  county  had  the  exdu- 
dve  right  and  power  to  «n>olnt  or  employ 
persons  to  vaccinate  the  people  and  fumigate 
the  houses,  eto..  In  prer^tion  of  the  spread 
and  stamping  out  the  cwtaglon  of  smallpox, 
which  had  broken  out  in  one  section  of  Ihe 
county,  and  that  the  emnmlssiontts'  court 
had  no  such  power  or  authority;  and  avers 
that  notwithstanding  such  want  of  power 
in  said  court,  that  body  bad  employed  Wil- 
liam HMdon,  Jr.,  to  perform  that  service 
at  a  salary  or  wage  of  $100  per  month,  and 
that  said  Hradon  wat  proceeding  to  per- 
form his  part  of  the  craitraet,  etc.  Ths 
prayer  of  the  bill  Is  as  follows:  "That  said 
WllUam  Hendon  be  enjoined  from  perfoim- 
Isg  said  contract:  •  *  *  that  said  J.  B. 
fihlvera,  as  Judge  of  probate,  and  said  CfHU- 
mlssltmers*  court  and  said  W.  W.  Crawford, 
as  treasurer  of  said  county,  be  each  enjoin- 
ed by  writ  of  Injunction  «  «  •  from  al- 
lowing said  claim  to- said  Hendon  for  such 
illegal  services,  from  issuing  any  warrant 
on  the  county  treasurer  for  the  amount  of 
said  services,  and  from  paying  said  warrant 
or  claim  out  of  the  funds  In  the  hands  of 
-said  county  treasurer  belonging  to  the  coun- 
ty of  Perry,  and  that  said  Hendon  be  ce> 
strained  from  collecting  said  claim  tor  his 
aervlces  performed  under  said  Illegal  con- 
tract out  of  the  funds  bfdonging  to  Perry 
county;  and  that  at  the  final  hearing  each 
said  parties  be  perpetually  restrained  by  the 
decree  of  this  court  from  paying  aald  claim 
or  collecting  the  same;  and  that  eomplain- 
ant  may  have  such  other,  further,  and  dif- 
ferent relief  as  may  consist  In  equity  and 
good  conscience,  and  to  your  lumor  may 
■eem  meet  and  Just  in  the  premises.**  A 
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preliminary  Injunction  was  Isaned  on  the 
filing  of  the  bin.  The  bill  was  demurred 
to  on  many  grounds,  all  the  respondents  an- 
swered, the  eridence  was  taken,  and  the 
canse  was  submitted  on  bill,  demurrers,  an- 
swers, and  testimony  for  final  decree.  The 
chancellor  OTermled  the  demurrer,  granted 
the  final  relief  specially  prayed,  and  de- 
creed "that  the  Injunction  Issued  in  this 
cause  to  restrain  the  respondents  •  •  * 
from  collecting  m<mey  out  of  and  through 
the  commissioners'  court  fbr  vaccinating  per- 
s<ms  under  a  ctmtract  made  and  entered  In- 
to between  them,  and  from  Issuing  a  war- 
rant for  the  payment  of  iracta  sum.  and  from 
allowing  said  amount,  and  fnnn  paying  said 
sum  out  of  the  treasury  of  said  county,  be 
made  perpetual."  It  was  averred  In  the  an- 
swers and  proved  on  the  hearing  that  Hen- 
don  completed  the  performance  of  his  con- 
tract on  the  day  the  bill  was  filed,  so  that 
no  case  was  made  fdr  an  injunction  perpet- 
ually restraining  him  from  further  services 
under  the  contract,  and  no  such  relief  was 
granted,  the  preliminary  Injunction  going 
only  to  prevent  payment  to  him  for  serv- 
ices rmdered  under  the  contract  ont  of  the 
county  treasury,  and  the  final  decree  only 
perpetuating  the  preliminary  Injunction.  It 
Is,  thwefore,  manifest  that  the  case  Invcdves 
only  the  question  whether  the  Medical  So- 
ciety of  Perry  Ckiunty  and  O.  K  Shivers, 
3.  B.  Hatchett,  and  E.  B.  Thompson,  "mem- 
bers of  said  society,  and  practicing  phyri- 
clans  of  Perry  county,"  as  Individuals,  have 
auy  standing  in  a  court  of  equity  to  restrain 
the  commissioners'  court,  the  probate  Judge, 
and  the  treasurer  of  Perry  county,  or  any  of 
them,  from  paring  out  moneys  belonging  to 
the  county  under  any  circumstances  what- 
ever. We  are  clear  to  the  conclusion  that 
these  complainants  have  no  such  standing 
or  right,  and  that  on  the  flnaj  hearing  the 
relief  prayed  should  have  been  denied,  and 
the  bill  should  have  been  dismissed,  wholly 
regardless  of  the  validity  vel  non  of  the  con- 
tract between  the  commissioners'  court  aud 
Hendon.  It  Is  too  plain  for  argument  that 
the  Medical  Society  of  Perry  Oounty,  even 
assuming  it  to  be  a  corporation  with  capaci- 
ty to  sue,  and  to  be  vested  with  the  statu- 
tory powers  and  duties  In  respect  to  public 
health,— questions  none  of  which  we  decide 
here.— has  as  such  no  Interest  whatever  In 
the  disposition  the  constituted  county  au- 
thorities may  make  of  county  funds,  and 
cannot  be  damaged,  or  In  any  wise  preju- 
diced, by  any  appropriation  of  such  funds, 
authorized  or  not,  which  the  commissioners' 
court  may  determine  upon.  Whatever  may 
be  the  powers  in  other  respects  of  the  med- 
ical society  of  a  county  under  the  statute. 
It  is  clear  beyond  cavil  that  they  have  no 
power  In  their  corporate  capacity,  if  they 
are  corporations,  "to  sue  for  the  correction 
or  prevention  of  public  abuses  committed  or 
threatened  by"  county  officers  in  the  dis- 
bursement of  county  funds.   Hays  v,  Aht- 


rlchs.  115  Ala.  288,  22  South.  465.  The  bUl 
makes  no  attempt  to  show  that  tbla  medi- 
cal society  will  be  In  any  way  injured  by 
tills  proposed  payment  to  Hendon.  It  does 
aver  that  the  commlsaloners'  court,  by  mak- 
ing the  contract  with  Hendon,  "hoa  erlK>led 
aud  Injured  this  board  of  health  In  the  per 
formance  of  Its  duties  under  the  laws  of 
this  state.**  But  the  blU  does  not  seek  to ' 
annul  the  contract  and  no  such  relief  Is 
granted.  On  the  answer  and  pnxtf  the  con- 
tract had  been  fully  executed,  and,  howerer 
much  the  making  of  It  may  have  crippled 
and  Injured  the  board  of  health,  it  Is  Impos- 
sible to  conceive  how  relief  by  inJunctloB 
could  be  had.  Yon  cannot  enjoin  the  mak- 
ing of  a  contract  which  baa  been  already 
made,  and  yon  cannot  restrain  the  perform- 
ance of  a  cimtract  after  it  has  been  folly 
performed.  And,  moreover,  the  condusloii 
of  this  c<»nplalnattt  that  It  has  been  "crip- 
pled and  injured  in  the  performance  of  Its 
duties  under  the  laws  of  this  state,"  by  the 
action  of  the  commissioner^  court  In  making 
this  contract  would  be  entirely  insufficient 
as  pleading  to  show  any  crippling  or  injury. 
The  facts  must  be  stated.  It  Is  nowhecs 
alleged,  nor  in  any  way  shown,  that  the 
ment  proposed  to  be  made  to  Hoidon  wUl 
even  cripple  or  Injure  this  complainant;  and 
It  Is  In  no  way  shown,  nor  attempted  to  be 
shown,  that  the  medical  society  has  any  In- 
terest In  the  money  to  be  paid  Hendon 
which  would  be  lost  by  such  payment,  or 
any  Interest  In  the  question  of  such  pay- 
ment, or  would  be  In  any  respect  affected 
In  its  property  or  rights  by  such  payment 
The  society  Is  without  interest  In  the  case 
made  at  the  hearing,  and  should  not  have 
been  awarded  relief.  This  Is  sufficient  to 
dispose  of  tlie  case,  even  though  the  indi- 
vidual complainants  were  entitled  to  prose- 
cute this  bill,  on  the  principle  that  all  the 
complainants  must  recover  or  none  can. 
But  the  individual  complainants,  considered 
apart  from  the  medical  society,  have  no  ti- 
tle to  the  relief  sought  and  granted.  They, 
too,  so  far  as  the  bill  shows,  are  without 
Interest  In  the  premises.  It  Is  not  alleged 
that  they  are  citizens  and  taxpayers  of  Per- 
ry county,  nor  that  they  are  property  own- 
ers and  taxpayers  therein.  They  cannot  be 
injured  by  illegal  uses  of  the  county's  mon- 
ey, and  have  no  equity  to  restrain  such  us- 
es. The  decree  below  is  reversed,  and  a  de- 
cree will  be  here  rendered  denying  relief 
and  dismissing  the  bill.  Reversed  and  ren- 
dered. 


WALKER  V.  CLIFFORD  et  al. 

(Sapreme  Court  of  Alabama.    Jan.  15,  1901.) 

IMPLIED  EASEHBNTS-COKVBTANOS  OF  DOMI- 
NANT AND  SERVIENT  TBNBMSNTS  —  OB- 
STRUCTION—BILL BY  LANDLORD  TO  ENJOIN. 

1.  Where  the  owner  of  both  the  dominant  and 
servient  tenements  conveys  the  latter,  retain- 
ing the  former,  no  easement  la  reserved  by  ito- 
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plication,  uulen  It  la  apparent,  cimtiniunia, 
and  strictly  necessary  to  the  enjoyment  of  the 

property  retaiued. 

2.  The  owner  of  a  building  leased  a  portion 
thereof  to  be  used  as  a  hotel,  and  reserved  a 

f>art  of  said  building,  which  he  subsequently 
eased  to  a  saloon  keeper,  who  kept  therein 
M.  saloon  and  billiard  parlor.  The  main  en- 
trance to  the  saloon  was  from  a  street  upon 
which  it  opened,  and  which  was  a  thoroughfare 
tn  the  city.  Upon  the  same  street  there  was 
the  main  entrance  of  the  hotel,  which  led  to 
the  rotunda  of  the  hotel,  where  the  office  of  the 
hotel  was  located.  In  this  rotnnda  there  was 
a  door  opening  into  the  billiard  room  back  of 
the  bar  in  the  saloon,  and  which  was  separated 
therefrom  by  glass  doprs;  aod  through  this 
door  customers  of  the  saloon  could  enter  there- 
to. Arid,  there  was  not  reserved  by  implica- 
tion, to  the  portion  of  the  building  leased  as  a 
saloon,  an  easement  giving  the  right  of  entrance 
thereto  throngh  the  door  opening  from  the  hotel 
rotunda,  since  the  saloon  conld  be  entered  from 
the  street,  as  well  as  could  the  rotnnda  of  the 
hotel;  and  therefore  the  right  that  would  bo 
secured  by  such  easement  was  not  strictly  nec- 
essary to  the  enjoyment  of  the  estate  leased  to 
the  saloon  keeper. 

3.  While  a  tenant  in  possession  under  a  valid 
lease  during  the  continuance  of  his  lease  can 
maintain  a  suit  to  prevent  the  interference  with 
the  rasement  attached  to  his  leasehold  estate, 
the  landlord  of  such  tenant,  while  out  of  pos- 
session, cannot  maintain  a  bill  for  the  purpose 
of  enjoiuing  the  disturbance  of  the  enjoyment 
of  the  easement  that  may  be  attached  to  such 
leasehold  estate. 

Appeal  from  chanceiy  court,  Jefferson 
county;  John  G.  Garmlchael,  Judge. 

Bill  by  WUUUn  A  Walker,  executor  of 
W.  S.  Mudd,  against  M.  Clifford  and  Annie 
Clifford,  to  (uijoin  the  obstruction  of  a  right 
of  way.  Decree  tor  defendants,  and  com- 
plainant appeals.  Affirmed. 

Complainant  alleged  In  bis  bill  that  on 
December  29,  1898,  he  had  leased  by  writ- 
tea  lease  to  defendants  for  a  term  of  two 
years  to  and  Inclusive  of  December  31,  1900, 
what  is  known  as  the  "Florence  Hotel 
Building"  In  Birmingham,  Including  the  ho- 
tel rotunda  therein,  excepting  therefrom  cer- 
tain stores  In  said  building,  for  occupancy 
by  defendants  as  a  hotel;  that  on  April  1, 
1898,  complainant  leased  to  B.  D.  Burnett 
Company  certain  portions  of  said  Florence 
HotM  Building  Including  the  saloon  and  bil- 
liard room  therein  not  leased  by  him  to  de- 
fendants, and  that  as  a  part  of  said  lease 
by  complainant  to  B.  D.  Burnett  Company 
complainant  agreed ,  that  all  doors  opening 
between  the  part  of  the  building  leased  to 
defendants  and  the  part  leased  to  B.  D. 
Burnett  Company  should  be  kept  open  for 
the  use  of  said  R.  D.  Burnett  Company;  that 
the  said  Florence  Hotel  Building  was  built 
especially  for  hotel  purposes  and  provided 
with  rooms  for  cigar  stands,  barber  shop, 
saloons  and  billiard  hall,  all  ot  which  were 
accessible  from  the  hotel  rotunda  by  doors, 
and  that  It  had  always  been  customary  for 
persons  to  pass  freely  from  the  hotel  ro- 
tnnda to  snch  rooms,  of  which  custom  de- 
fendants knew  at  the  time  they  made  their 
said  lease,  and  that  the  billiard  room  had 
no  opening  on  the  street  and  was  accesalbla 


mly  through  the  Bakxm  or  hotel  rotunda, 
and  only  through  the  latter  when  the  f ormw 
was  dosed,  and  that  defendants  took  the 
premises  rented  by  them  with  knowledge 
of  snch  facts  and  subject  to  the  easemoit 
described  In  said  bill;  that  <m  the  day  t<A- 
lowlng  the  flling  of  such  blU  an  election 
wonhl  be  held,  and  tliat  the  said  salocm 
would  be  closed,  and  that  the  only  way  tor 
cnstomen  of  the  billiard  hall  to  hare  ac- 
cess thereto  wonld  be  through  the  hotel  ro- 
tunda; that  all  parts  of  said  hotel  building 
supplement  and  are  appurtenant  to  each 
otber  and  Uie  free  use  of  all  tor  their  pnr^ 
pose  Is  essential  to  the  value  and  utility  of 
the  whole,  and  that  there  was  a  necessary 
right  of  way  through  the  hotel  rotnnda  to 
the  billiard  room  which  defendants  had  no 
right  to  obstruct;  that  doTendant  M.  Clif- 
ford acting  for  himself  and  defendant  Annie 
Clifford  had  obstructed  the  door  leading 
from  the  hotel  rotunda  to  the  billiard  room 
tor  the  purpose  of  cutting  oK  access  to  said 
room  and  refused  to  remoTC  snch  obstruc- 
tion and  threatened  to  ccmtlnue  same  as  a 
matter  of  right;  that  B.  D.  Burnett  Com- 
pany had  called  on  complainant  to  keep  said 
door  open  as  proTlded  by  the  contract  at 
lease,  and  that  unless  complainant  did  so 
he  wonld  break  bis  contract,  subject  himself 
to  a  claim  of  damage  and  bis  leue  contract 
be  Impaired.  The  pray«r  of  the  bill  was 
for  process,  and  that  an  injunction  issue 
restraining  defendants  from  obstructing  the 
door  l&ading  from  the  hotel  rotunda  to  the 
billiard  room,  and  from  Interfering  In  any 
way  with  the  free  access  of  said  R.  D.  Bur- 
nett Company  to  said  billiard  room  through 
the  hotel  rotnnda;  that  on  the  final  hear- 
ing, said  injunction  be  made  perpetual,  and 
for  genial  relief.  The  bill  was  duly  Tert- 
fied. 

Upon  the  filing  of  the  bill,  a  temporary 
Injunction  was  ordered  by  the  chancellor, 
and  was  Issued  and  served  on  defendants. 

On  April  17,  1900,  defendants  filed  a  Joint 
motion  to  dismiss  the  bill  for  the  want  ot 
equity,  and  also  filed  Joint  and  separate  de- 
murrers to  same.  With  the  motion  and  de- 
murrers, defendants  filed  a  Joint  answer  to 
the  bill,  which  answer  was  duly  verified  1^ 
the  oath  of  each  of  defendants. 

The  answer  of  defendants  was  as  follows: 
Defendants  denied  that  complainant's  bill 
correctly  showed  the  contract  of  lease  by 
which  they  took  said  building,  and  averred 
that  same  was  as  follows:  On  January  7, 
1888,  defendants  leased  the  hotel  premises 
from  complainant  by  a  written  lease  which 
expired  on  December  31,  1898;  that  as  a 
part  of  said  lea^e  complainant  gave  defend- 
ants the  right  on  the  expiration  thereof  to 
rent  the  premises  for  a  further  term  of  two 
years,  and  that  on  the  expiration  of  said 
lease  on,  to  wit,  December  28,  1898,  In  ex- 
ercise of  their  said  option  or  right,  defend- 
ants again  leased  said  premises.  Defend- 
ants admitted  that  R.  D.  Burnett  OompuiT  i 
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bad  been  in  posaession  of  certain  parts  of 
said  building  indwUng  the  saloon  and  bil- 
liard room  alnoe  alwut  April  1,  1898,  but  de- 
fendants denied  any  knowledge  of  tbe  terms 
of  the  lease  nnder  which  same  was  occo- 
pled.  Defendants  also  denied  that  eom- 
iHolnant  bad  the  right  to  agree  with  said 
K.  D.  Burnett  Company  that  the  doors  be- 
tween the  part  of  said  building  leased  to 
Bnmett  Company  and  the  hot^  rotunda 
leased  to  defendants,  should  be  kept  open 
tor  tiie  use  of  said  B,  D.  Burnett  Company, 
and  defendants  denied  that  they  ever  had 
any  knowledge  of  any  such  stipulation;  and 
denied  further  that  at  the  time  their  lease 
was  made,  there  was  any  saloon  or  billiard 
room  in  said  building,  and  stated  that  tbe 
rooms  now  occupied  as  a  saloon  and  bil- 
liard room  by  R.  D.  Burnett  Company  were 
at  such  time  vacaat,  and  defendants  denied 
that  at  such  time  it  was  customary  for  per- 
sons to  pass  freely  to  and  from  said  bil- 
liard room  or  saloon  through  the  doors  open- 
ing Into  the  h<rtel  rotunda,  and  that  defend- 
ants knew  of  any  such  custom.  Defend- 
snts  admitted  that  tben  was  a  door  between 
the  hotel  rotunda  and  the  billiard  room  and 
defendants  stated  that  the  saloon  and  bil- 
liard rooms  were  both  parts  of  the  same 
room  or  store,  the  saloon  being  In  the  front 
part  of  same  aad  the  billiard  room  being  in 
the  rear  part  of  same,  and  that  the  front  and 
rear  parts  of  said  room  were  divided  from 
each  otber  by  a  fixture  of  scroll  work  and 
glass  doors,  and  that  said  saloon  and  billiard 
roam  were  owned  and  eondncted  by  the 
aaaae  parties,  R.  D.  Burnett  Oompany,  and 
were  opwated  In  connection  with  each  other 
as  a  part  of  the  same  bustness.  Defend- 
aats  denied  that  they  leased  said  premises 
subject  to  any  easemoit  whatsoever,  or  that 
It  was  the  understanding  that  they  should 
take  same  subject  to  any  terms  or  ease- 
ments not  provided  for  In  their  contracts 
of  lease,  and  defendants  stated  tbat  tbey 
had  alwa^  insisted  on  their  right  to  close 
any  and  all  doors  between  tbe  billiard  hall 
aad  the  hot^  rotunda,  and  that  said  R.  D. 
Burnett  Company  had  up  to  January  1,  1899, 
paid  defendants  rental  for  defendants  allow- 
ing the  door  between  the  hotel  rotunda  and 
the  billiard  room  to  remain  open,  and  that 
at  the  time  the  lease  of  December  28,  1808, 
was  executed,  oomplamant  had  tendered  de- 
fendants a  lease  containing  a  stipulation 
that  the  doors  between  the  hotel  rotunda 
and  billiard  room  should  be  k^t  open,  and 
that  defeodants  bad  refused  to  accept  a  lease 
containing  such  a  stipulation  on  the  ground 
that  same  was  not  lu  compliance  with  de- 
fendants' (^tlon  of  lease,  and  that  there- 
upon said  clause  In  said  lease  was  stricken 
out.  Defendants  d^led  that  all  parts  of  said 
building  supplemented  and  were  appurte- 
nant to  each  otber,  and  that  the  free  use  of 
all  was  essential  to  the  value  and  utility 
of  the  whole,  and  stated  that  if  such  had 
beat  tbe  Intention  lu  tbe  constmction  of  the 


hotel  building,  such  Intention  was  ftbaDdoa- 
ed  by  comj^ainant  by  bla  lease  to  defendant 
without  stipulation  to  tbat  effect.  Defod- 
ants  averred  that  tbe  operatlni  of  the  sap 
loon  and  pool  tables  was  a  great  annoy- 
ance and  inctnivenience  to  them  In  their 
use  of  the  part  of  said  building  leased  to 
them;  and  that  said  saloon  and  biUlazd 
room  were  frequently  tb»  scenes  of  dlssr 
derly  conduct  and  brawling  on  ttie  part  of 
the  customers  of  said  B.  D.  Burnett  Com- 
pany and  that  defendants  who  used  that 
part  of  tbe  building  leased  to  them  as  a 
hotel,  were  greatly  embarrassed  and  their 
guests  disturbed  and  annoyed  and  their  busi- 
ness rendered  less  profitable  thereby.  De- 
fendants denied  that  there  was  a  neces- 
sary right  of  way  through  said  rotunda  of 
the  hotel  to  the  said  billiard  room;  and  ad- 
mitted that  on  Friday,  April  13. 1900.  defend- 
ant M.  Clifford  did  obstruct  the  door  be- 
tween the  hotel  rotunda  and  the  billiard 
room  for  the  purpose  of  cutting  off  access 
to  tbe  latter,  and  tbat  he  declined  to  remove 
such  obstruction,  and  claimed  that  he  had  a 
right  to  maintain  same.  Defendants  stated 
that  said  April  13.  1900,  being  the  date  pre- 
ceding an  election  day  as  alleged  In  the  bill, 
said  R.  D.  Burnett  Company  could  not  law- 
fully sell  or  give  away  liquors  on  said  day. 
but  tbat  said  R.  D.  Burnett  Company  had 
tbe  front  door  of  their  saloon  and  billiard 
room  closed  and  were  using  the  door  open- 
ing from  defendants'  hotel  rotunda  as  a 
place  of  entrance  and  exit  for  persons  to 
whom  said  R.  D.  Burnett  Company  were 
selling  liquors  contrary  to  law,  and  that 
such  persons,  many  of  them  drunken  and 
disorderly,  were  constantly  passing  through 
defendants'  premises  and  loitering  tber^ 
to  tlie  luconTenlenoe  and  discunfort  of  de- 
fendants and  their  guests,  so  that  defend- 
ant M.  Clifford  for  the  purpose  of  protect- 
ing defendants'  premises  from  the  loss  and 
damage  caused  by  said  R.  D.  Burnett  Com- 
pany's  customers  and  for  ttie  peace,  quiet 
and  good  order  of  defendants'  hotel,  did 
obstruct  said  door. 

On  April  17,  1900,  defendants  filed  a  mo- 
tion to  dissolve  the  Injunction  which  had 
been  granted  agaiuBt  them  on  the  denials 
contained  in  their  answers  on  file,  and  on 
the  ground  that  there  was  no  equl^  In  com- 
plainant's bill. 

On  May  1,  1900,  said  cause  was  submitted 
on  defendants'  motion  to  dissolve  the  Injuno- 
Uou,  and  on  August  13,  1900,  a  decree  was 
rendered  granting  said  motion  to  dissolve 
the  injunctitm  on  the  grounds  that  no  ease- 
ment or  right  of  way  had  been  reeerred  by 
tmpllcation  or  otherwise  In  the  premises 
leased  to  defendants,  and  that  only  R.  D. 
Burnett  Company,  tbe  lessees  in  possession, 
would  have  the  right  to  enjoin  the  obstruc- 
tion of  tbe  door  had  a  right  to  open  the 
same  existed.  From  the  said  decree  this 
appeal  is  taken  by  complainant,  and  the 
rendition  thereof  is  assigned  as  ^rot.  ,^|^ 
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Walker,  Ullman,  Campbell  &,  Porter  and 
<3abanis8  &  WeaJUey,  for  appellant  Ro- 
dnlph  &  HnddlestoB,  for  appellees. 

HARALSON.  J.  L  In  10  Am.  &  Eng.  Bnc. 
Law  (2d  Ed.)  420,  It  Is  said,  witb  the  citation 
o[  many  antiiorltles  to  sapport  the  text,  that: 
"According  to  the  established  fkigllsh  doc- 
trine, "Which  Is  supported  by  some  the  later 
American  authorities,  if  the  owner  of  both 
the  quasi  domluant  and  quasi  servient  tene- 
ments conveys  the  former,  reserving  the  lat- 
ter, all  such  continuous  and  apparent  quasi 
easements  as  are  reasonably  necessary  to  the 
enjoyment  of  the  property  granted  pass  to 
tbe  grantee,  giving  rise  to  easements  by  im- 
plied grant  If,  on  the  other  hand,  the  qiiasi 
Ber\'Ient  tenement  Is  granted,  while  the  quasi 
dominant  tenement  Is  retained,  no  easement 
is  reserved  by  implication,  imless  it  Is  strictly 
necessary  to  tbe  enjoyment  of  the  property 
retained,  lliese  rules  are  founded  on  the 
principle  that  a  grantor  shall  not  derogate 
from  his  own  grant"  "A  dominant  estate 
Is  the  one  enjoying  the  easement,  and  to 
which  it  Is  attached;  the  servient  estate  is 
the  one  upon  which  the  easement  Is  Im- 
posed."  Tied.  Heal  Prop.  8  497. 

In  Whiting  V.  Gaylord.  66  Conn.  337,  84 
Atl.  8S,  it  is  said:  "The  American  cases  have 
with  almost  entire  unanimity  limited  ease- 
ments by  Implied  grants  to  such  as  were 
open,  visible,— such  as  wonld  be  apparent  to 
any  ordinary  observer,— continuous,  and  nec- 
essary to  the  enjoyment  of  the  estate  granted 
or  retained.  •  •  •  These  ca-ses  differ  con- 
siderably as  to  tbe  degree  of  necessity  which 
must  exist  in  order  to  raise  the  implication 
that  tbe  easement  or  quasi  easement  passes; 
bnt  they  all  concur  in  the  rule  Just  stated, 
that  it  must  be  one  which  1b  opeb,  rlsllile, 
and  necessary." 

Mr.  Tledeman  states  the  mle  thus:  "If  the 
quasi  senient  estate  has  been  conveyed,  it 
Is  a  question  of  some  doubt  whether  there  Is 
reserved  to  the  grantor  by  implication  an 
easement  to  maintain  the  drain  or  other 
burden  upon  the  granted  estate.  The  author- 
ities, English  and  American,  are  at  variance 
on  this  question.  In  this  country  the  better 
opinion  is  that  the  rule  would:  be  the  same 
as  In  the  case  of  the  conveyance  of  the  quasi 
dominant  estate,  especially  if  It  was  strictly 
necessary  to  the  enjoyment  of  the  dominant 
estate,  and  the  existence  of  the  easement  is 
apparent  or  known  to  the  grantee."  Tied. 
Real  Prop,  i  602. 

The  same  author  further  observes  (section 
COO),  "When  such  a  necessity  Mists  as  will 
create  by  Implication  a  right  of  way.  Is  a 
question  of  fact  determined  by  the  circum- 
stances of  each  partlenlar  case.  Mere  Incon- 
venience will  not  constitute  such  necessity. 
It  must  be  strict  necessity;  but  excessive  ex- 
pense in  procuring  another  way  would  make 
It  a  case  of  strict  necessity." 

The  complalnanfB  counsel  say  in  their 
brief:    "The  doctrine  upon  which  complain- 


ant's bill  rests  is  that  announced  In  Lamp- 
man  V.  MUks,  21  N.  y.  605.  It  Is  this  [quot- 
ing from  tbe  decision]:  'Where  the  owner 
of  two  tenements  sells  one  of  them,  er  the 
owner  of  an  entire  estate  sells  a  iMMtlon,  the 
purchaser  takes  the  tenement,  or  portion 
sold,  with  all  the  benefits  and  burdens  which 
appear,  at  the  time  of  the  sale,  to  belong  to 
It,  as  between  It  and  the  prc^r^  which  the 
vendor  retains.'  "  But  this  principle,  as  tfaa'e 
announced,  was  afterwards  declared  to  be 
a  dictum,  was  limited  to  the  facta  of  that 
case,  and  repudiated  as  unsound.  In  Wellfi  v. 
Garbutt  132  N.  Y.  435,  80  N.  E.  978.  where 
the  court  citing  a  great  array  of  aUth<aitleB 
to  sustain  the  proposition,  announced  that 
"where  the  owner  of  two  parcels  of  land  con- 
veys one  by  an  absolute  and  unquallfled  deed, 
we  think  that  an  easement  will  be  Implied 
In  favor  of  the  land  retained  by  the  grantor 
and  against  the  land  conveyed  to  his  grantee, 
only  in  case  the  burden  is  apparent  continu- 
ous and  strictly  necessary  for  the  enjoyment 
of  the  former."  See.  also,  6  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  143,  note  1.  where  the  au- 
thorities are  collated  to  sustain  the  foregoing 
principle.  We  apprehend  that  the  doctrine 
laid  down  In  the  text-books  as  above  re- 
ferred to,  and  in  Wells  v.  Q  ax  butt,  supra, 
sustained  as  it  seems  to  us  on  reason  and 
authority,  Is  the  correct  one  in  reference  to 
easements  by  ImpUcatkm.  Ramsey  v.  Mc- 
Cormlck,  4  OaL  245;  Oliver  T.  Dickinson,  100 
Mass.  116. 

2.  The  appeal  in  this  case  Is  from  a  decree 
dissolving  the  prdlminary  Injunction,  grant- 
ed in  favor  of  complainant.  The  defendants' 
motion  to  dissolve  was  predicated  on  the 
gronndfi  that  there  was  no  equity  in  the  bill, 
and  on  the  denials  contained  In  tbeir  sworn 
answer  theretofore  filed. 

The  rl^t  of  complainant  to  maintain  the 
bill  rests  solely  on  the  ground  of  an  implied 
easement  or  right  of  way  over  respondents' 
premises,  existing  from  convenience  and  ne- 
cessity, which  respondents  deny,  setting  out 
as  a  part  of  their  denial,  the  lease  ot  com- 
plainant to  them,  and  the  facts  on  which  they 
base  the  denial,  which  are  not  questioned  by 
complainant.  The  easement  claimed  is  not 
reserved  In  the  contract  of  lease  to  respond- 
ents, and  necessarily  arises,  If  at  all,  by  im- 
plication. That  part  of  the  premises  re- 
tained by  complainant,  and  not  rented  to  de- 
fendants, and  every  part  thereof,  is  easily 
accessible  from  tbe  street  snd  the  way 
claimed  over  the  premises  granted  by  him  to 
defendants  is.  therefore,  clearly  not  a  way  of 
necessity,  but  one  merely  of  convenience  to 
his  other  tenant  the  Burnett  Company.  The 
way  into  tbe  bar  room  Is  approached,  as  tbe 
hotel  rotunda  is,  by  a  door,  as  stated,  open- 
ing from  tbe  same  street;  and  between  this 
and  the  billiard  room  in  the  rear,  there  are 
glass  doors  for  entrance  into  the  latter  from 
the  front  room,  so  that  customers  of  the  Bur- 
nett Company  may  pass  freely  In  and  out  of 
tbe  bar  room  and  billiard  or  pool  nxun.  vM^ 
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ont  hindrance  or  iDconvenlence.  On  tbls 
denial,  alone,  the  chancellor  very  eomcQj 
dissolved  the  injunctlMi. 

3.  Furthermore,  a  lessee  or  termor  In  pos- 
session under  a  valid  lease,  may  during  the 
co'htlnuance  of  hts  lease,  maintain  an  action 
of  ejectment  or  other  proper  action  against 
his  lessor,  even  although  he  is  the  owner  of 
the  fee,  less  the  term,  as  against  any  other 
person  who  takes  possession  of  the  pn^rty 
without  his  consent;  and  this,  upon  the  prin- 
ciple, that  during  the  term  of  lease  he  is  the 
owner  of  the  property,  unless  hts  ownership 
has  heen  forfeited  under  the  terms  of  his 
tease.  T&nnessee  &  C  B.  Co.  v.  East  Ala- 
bama Ry.  Co.,  75  Ala.  524;  1  Tayl.  Landl.  & 
Ten.  8  172.  "An  action  for  an  obstruction  or 
disturbance  of  the  enjoyment  of  an  easement 
may  be  maintained  by  any  person  In  posses- 
sion of  the  premises  to  which  such  easement 
is  appurtenant."   7  Enc.  PL  &  Prac.  256. 

After  entry  of  a  tenant  under  lease  he  may 
bring  actions  for  Injuries  to  his  possession, 
but  "the  landlord's  rights,  after  the  tenant's 
entry,  are  confined  to  the  protection  of  his 
reversionary  Interest  merely,— that  Is,  to  the 
maintenance  of  actions  for  such  injuries  as 
would,  In  the  ordinary  course  of  things,  con- 
tinue to  affect  such  Interest  after  the  deter- 
mination of  the  lease,  whether  the  injury  be 
committed  by  a  tenant  an  under-tenant,  or  a 
stranger,  and  whether  -the  term  shall  have 
expired  or  not.  •  ♦  •  But  the  Injury  com- 
plained of  must  be  of  such  character  as  per- 
manently to  affect  the  Inheritance;  and  a 
mere  disturbance,  If  not  of  a  continuous  na- 
ture, even  though  done  In  the  assertion  of  a 
right,  will  not  entitle  the  reversioner  to  an 
action."  1  TayL  Uindl.  &  Ten.  S  173,  and 
authorities  there  cited;  Hastings  v.  Liver- 
more.  7  Gray,  194;  Tlnsman  v.  Railroad  Co., 
25  N.  J.  Law.  265;  Brown.  T.  Bowen,  80  N.  T. 
519. 

The  tenant,  the  Burnett  Company,  and  not 
the  complainant,  was  the  proper  party  to 
bring  this  suit.  There  Is  no  pretense  In  the 
bill,  that  the  obstruction  of  the  alleged  ease- 
ment was  0'  Injury  to  complainant's  rever- 
slon. 

The  decree  below  Is  affirmed. 
Affirmed. 


STATE  V.  HAROLD. 

(Supreme  Court  of  Alabama.    Jan.  17,  1901.) 

CRIMINAL  LAW— APPEAL  BY  STATE. 

It  is  only  when  the  act  of  the  ieffislature, 
nnder  which  an  indictment  or  Information  is 
preferred,  is  held  to  be  uncoDStitntionnI,  that 
the  state  can  take  an  appeal  in  crimiaal  cases 
(Code,  S  4316);  and,  therefore,  where  the  pro- 
visions of  the  charter  of  a  cit7,  which  are  io- 
volred  in  the  trial  of  a  criminal  case,  are  de- 
clared unc<Hi8titutional,  the  state  cannot  prose- 
cute an  appeal  from  a  judgmrat  in  favor  of  the 
defendant. 

Appeal  from  circuit  court  Escambia  coun- 
ty; J.  0.  Bichardson.  Judges 


George  Harold  was  Indicted  for  i 
with  intent  to  murder.  He  filed  a  i 
former  conviction,  setting  out  that  1 
been  tried  and  convicted  by  the  ma 
the  town  of  Brewton  for  an  assault  ai 
tery  for  the  same  acts  and  offenses 
were  charged  in  the  indictment  1 
plea  of  former  conviction  the  state  ' 
red,  upon  the  ground  that  the  seel 
the  act  creating  the  charter  of  the  ti 
Brewton,  and  conferring  jwwer  up" 
mayor  to  try  certain  cases,  and  under 
section  the  defendant  was  tried  and  c 
ed,  was  unconstitutional  and  void.  T 
murrer  was  overruled,  and,  upon  iss 
ing  Joined  upon  the  plea  of  former 
tlon.  there  were  verdict  and  Judgmi 
the  defendant  Prom  this  Jadgme 
state  appeals.  Dismissed. 

Chas.  G.  Brown,  Atty.  Gen.,  for  the 
Davison  &  Smith,  for  appellee. 

TTSON,  J.  This  appeal  is  prosecu 
the  state  for  the  purpose  of  having  re 
the  rulings  of  the  circuit  court  in  J 
a  ceitain  provision  of  the  charter  of  t 
of  Brewton  constitutional.  The  def 
was  Indicted  for  an  assault  with  the 
to  murder,  and  to  this  indictment  he 
ed  former  conviction  by  the  mayor 
town  of  Brewton  of  an  assault  and  1 
Included  In  the  offense  here  charged 
only  ohjection  taken  to  this  plea  wi 
the  provision  of  the  charter  conferriif 
the  mayor  all  the  powers  and  Juris 
of  a  Justice  of  the  peace,  and  concurr 
risdictlon  with  the  county  and  circuit 
to  try  all  misdemeanors  known  to  tlie  ] 
the  state  of  Alabama,  committed  witi 
corporate  limits  of  said  town.  Is  nncc 
tionaL  It  Is  when  the  act  of  the  legl 
nnder  which  the  Indictment  Is  prefe 
held  to  be  nnconstltutional  that  the  » 
may  take  an  appeal  In  behalf  of  thi 
to  this  court  Oode.  f  4ai6.  It  Is  c 
that  this  appeal  is  not  within  the  pro 
of  the  statute,  and  must  be  dlsmlssei 


LOUISVILLE  &  N.  B.  00,  t.  MURP: 
(Supreme  Gonrt  of  Alabama.   Jan.  16, 

CATTLE  GUARDS— FAILURE  TO  REPAII 
OP  EXCEPTIONS. 

1.  One  who  is  a  tenant  and  in  posses 
Innd  through  which  a  railroad  mns,  t> 
is  not  the  owner  of  such  land,  cannot  m 
an  action  against  a  railroad  company 
the  statute  for  failure  to  keep  in  repaii 
guards,  after  he  has  made  a  demand  u| 
company  therefor  (Code,  $  3480);  said 
extending  its  provisions  only  to  the  ov 
the  land,  and  not  to  one  in  poasession 
ant. 

2.  It  Is  no  objection  to  a  bill  of  exc 
that  it  was  signed  after  the  appeal  boa 
filed  and  approved,  and  after  the  appe 

perfected. 

Appeal  from  city  court  of  Anntston; 
W.  Lapstey*  Judge. 
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Action  Vy  J.  0.  Mnrpbree  osalnst  tbe  Loola- 
TlUe  &  NaafaTlUe  Ballro&d  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Be- 
Tersed. 

This  action  was  brought  seeking  to  recover 
damages  for  the  defendaot's  failure  to  keep 
in  rq;>a)r  a  cattle  guard  on  its  road  after  de- 
mand of  the  plaintiff,  it  being  averred  In  the 
complaint  that  by  reason  of  such  failure  a 
crop  cultivated  by  the  defendant  was  destroy- 
ed by  ta<^  getting  into  the  plaintiff's  field. 
On  the  trial  of  the  cause  it  was  shown  tliat 
the  plaintiff  cultivated  a  field  through  which 
the  railroad  track  of  the  defendant  ran,  but 
that  be  did  not  own  said  land,  but  rented  It, 
agreeing  to  pay  the  owner  so  much  money  for 
It.  There  was  evidence  introduced  on  the 
part  of  the  plaintiff  tending  to  show  that  the 
cattle  guard  on  the  defendant's  track  at  the 
point  In  the  field  which  the  plaintiff  was  culti- 
vating was  out  of  repair  and  defective;  that 
plaintiff  notified  the  division  superintendent 
and  the  section  foreman  of  the  defendant  that 
the  cattle  guard  was  In  a  defective  condition, 
and  asked  them  to  repair  it;  that  they  failed 
or  refused  to  do  so;  and  that  by  reason  of 
soch  failure  he  sustained  the  injuries  com- 
plained of.  Upon  the  hearing  of  all  the  evi- 
dence tbe  conrt  gave  the  general  afflrmative 
charge  at  the  request  of  the  plaintiff.  The 
defendant  duly  excepted  to  the  giving  of  this 
cbarge,  and  also  separately  excepted  to  tbe 
conrt'a  refusal  to  give  tbe  general  aflSrmative 
cbarge  requested  by  It.  There  were  verdict 
and  Judgment  for  the  plaintiff.  Tbe  defend- 
ant appeals,  and  asdgns  as  error  the  giving  of 
the  general  afflrmative  charge  requested  by 
the  plaintiff,  and  the  refusal  to  ^ve  a  like 
charge  requested  by  the  defendant  In  this 
court  tbe  aK>ellee  moved  to  strike  the  bill  of 
exceptions  from  the  record  upon  tbe  ground 
that  said  tdll  of  exceptions  vres  signed  after 
the  qipeal  bond  vras  filed  In  the  office  of  the 
clerk  of  the  said  court  and  approved  by  said 
clerit,  and  after  notice  of  tbe  bill  being  serv- 
ed on  the  defendant,  and  that  said  bill  was 
signed  after  the  appeal  takai  to  the  supreme 
court  was  perfected. 

Thos.  O.  &  Chas.  P.  Jones,  for  appellant 
E.  H.  Hanna,  for  appellee. 

DOWDSLIi.  J.  The  plaintiff  bases  his 
rlg^t  of  action  In  Oils  case  on  section  3480  of 
the  Code.  This  section  reads  as  follows: 
"Every  person  or  corporation  operating  a  mil- 
mad  must  put  cattie  guards  upon  such  rail- 
road and  keep  the  same  In  good  r^alr  when- 
ever the  owner  of  the  land  throng  which  tiie 
nwd  passes  shall  make  demand  upon  them  or 
tbelr  agents  and  show  that  such  guards  are 
necessary  to  prevent  the  depredation  of  stock 
Qpon  his  land."  As  was  said  by  this  court  In 
tiie  case  of  Ballraad  Ca  t.  Parsons,  100  Ala. 
MB.  18  Sonth.  ace,  27  L.  K.  A.  264:  "It  Is 
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well  understood  that  railroad  companies  are 
not  bound  1^  any  principle  ct  the  common 
law  to  fence  their  roads,  make  cattle  guards, 
or  erect  any  other  barrier  or  stay  agahist  the 
intrusion  of  stock  iq)On  their  roads  or  right 
of  way,  and  are  not  liable  for  injuries  happoi- 
ing  merely  for  want  of  audi  erections;"  citing 
7  Am.  &  Eng.  Enc.  Law.  iip.  906.  &12;  1  Ror. 
R.  B.  614;  Balhroad  Co.  v.  Lyon.  62  Ala.  71. 
The  statute  In  question,  being  In  derogatlm 
of  the  common  law.  requires  a  strict  construc- 
tion. Tbe  provision  of  the  statute  la  that 
"whenever  the  owner  of  tbe  land  through 
which  the  road  passes  shall  make  dunand  up- 
on them  or  their  agents,  and  show  that  such 
guards  are  necessary  to  prevent  the  depreda- 
tion of  stock  upon  hla  land."  It  will  be  seen 
that  the  demand,  by  the  terms  (tf  the  statute, 
is  limited  to  the  owner  of  tbe  land.  **Owner" 
Is  defined  to  be  "one  who  owns;  a  rigbtfnl 
proprietor;  one  who  has  the  legal  or  rightful 
titie,  whether  he  is  the  posseuor  or  not." 
See  Webst.  Int  Diet  Tbe  same  authority  de- 
fines "pn^rletor''  to  be  "one  who  has  the  le- 
gal rl|^t  or  exclusive  titia  to  anything,  whethr 
er  In  possession  or  not;  an  owner;  as  the 
proprietor  of  a  farm,  or  of  a  mllL"  As  de- 
fined Iqr  2  Bonv.  lAW  Diet:  "The  owner  is 
be  who  has  dominion  of  a  thing  real  or  per- 
ffl>nal,  cwporeal  or  Incorporaal,  which  he  has 
the  right  to  enjoy  and  do  with  it  what  he 
pleases,  even  to  spoil  or  destroy  It  as  far  as 
the  law  permits,  unless  he  Is  prevented  by 
some  agreement  or  covenant  which  restrains 
bis  right"  The  common  or  general  accepta- 
tion of  the  term  "owner"  la  understood  to  be 
one  who  has  the  legal  title  to  the  thing  claim- 
ed. The  undisputed  proof  in  the  case  shows 
that  the  plaintiff  was  not  the  owner  of  the 
land  in  question,  but  was  only  a  renter  tor 
the  term  of  one  year,  paying  money  rent 
therefor;  the  ownership  of  the  Isnd  being  In 
another  party.  The  language  of  tbe  Bte.tnte 
forbids  a  constmction  extending  its  provtslons 
to  any  other  person  than  the  owner  of  the 
land.  Tbe  general  charge  requested  by  the 
defendant  should  have  been  i^en. 

Whenever  a  bUl  of  exceptions  Is  signed  by 
the  presiding  judge  in  accordance  with  the 
provisions  of  the  statute,  it  becomes  a  part 
of  the  record  on  appeal,  notwithstanding  the 
appeal  may  have  been  sued  out  and  a  super- 
sedeas bond  executed  before  such  slgidng  was 
had.  If  the  bill  of  exceptions  bad  been  omit- 
ted by  tbe  deft  In  making  out  the  tnnscrlpt 
no  <me  can  doubt  but  that  upon  an  iqipllca- 
tion  or  motion  a  certiorari  in  such  case  would 
have  been  awarded  by  this  court  for  flie  pur- 
pose of  completing  the  record  by  sending  up 
tbe  bill  of  exceptions.  We  do  not  think  there 
Is  any  merit  In  appellee's  motion  to  strike  tbe 
bill  of  exceptions  In  this  case.  The  judgment 
of  the  circuit  court  must  be  reversed,  and  tbe 
cause  remanded. 
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SOUTSBBN  By.  CO.  t.  BEAVBB. 

(Sapreme  Conrt  of  Alabama.    Dec  20,  1900.) 

RAILROADS  —  INJUJlAa  TO  STOCK  —  ACTION- 
LIABILITY— BUROBN  or  PROOF-HSUFFIGIEN- 
CY  OF  EVlDSNCB-DtTTY  OF  BNGINBaB— IN- 
STRUCTIONS. 

1.  Under  Code.  S6  3443.  requiring  a 
railroad  engineer  to  ring  the  bell  or  blow  the 
whistle  when  approaching  a  public  road  cross- 
ing and  approaching  and  leaving  a  station,  and 
providing  that,  when  stock  is  billed  at  Buch 
places,  the  burden  of  proof  is  on  the  railroad  to 
show  compliance  with  the  statute,  and  freedom 
from  negligence,  the  burden  is  on  the  railroad 
to  remove  the  presumption  of  negligence  aris- 
ing from  proof  of  the  killing  of  plaintifTs  mules 
at  or  near  one  of  its  regular  stations,  and  at 
or  near  a  pnbllc  road  crossing,  with  their  own- 
ership and  value. 

2.  Plaintiff's  mules  were  killed  at  or  near  a 
public  road  crossing.  Defendant's  engineer  tes- 
tified that  when  he  first  saw  the  mules  they 
\v«n  feeding  about  5  feet  from  the  track.  Lat- 
er he  testified  the;  were  standing  about  50 
feet  from  the  track,  and  ran  directly  towards 
the  track,  both  jumping  on  it.  Later  he  testi- 
fied that  the  mules  threw  up  their  heads,  made 
for  the  railroad,  and  Jumped  on  the  track,  run- 
ning along  in  front  of  the  engine,  and  not  along 
the  side  of  the  track.  Other  evidence  tended  to 
show  that  the  mules  ran  along  the  side  of  the 
track  250  or  300  yards  before  they  attempted 
to  cross,  and  were  killed  just  as  tney  jumped 
on  the  track.  The  track  was  straight  and  un- 
obstructed for  a  mile  or  more  from  where  the 
animals  were  killed.  The  train  was  running 
from  40  to  50  miles  an  hour,  and  the  mules 
might  have  been  seen  for  half  a  mile.  Held, 
In  an  action  against  the  railroad  for  the  kill- 
iDR,  thnt  the  evidence  was  sufficient  to  Justify 
a  finding  for  plaintiff. 

3.  It  was  proper  to  refuse  to  instruct  that,  if 
the  mules  were  graziag  or  standing  in  a  ditch 
BO  feet  or  more  from  the  track  when  they  were 
first  discovered.  It  was  not  sticb  dangerous 
proximity  to  the  track  as  required  the  trunmen 
to  take  any  notice  of  them,  they  could  assume 
that  they  would  not  come  on  the  track,  and  it 
was  only  when  they  made  some  move,  or  start- 
ed towards  the  track,  that  anj  duty  was  re- 
quired of  the  trainmen,  since  it  hypothesised 
facts  not  shown  in  evidence. 

4.  It  was  proper  to  refuse  to  instruct  that  if, 
when  the  engineer  first  discovered  the  mules, 
they  were  not  less  than  2r>  feet  from  the  track, 
and  were  gracing  or  drinking,  and  not  coming 
towards  the  track,  they  were  not  then  in  such 
dangerous  proxfnaity  as  to  require  the  engineer 
to  exercise  any  efforts  to  stop  the  train  or 
frighten  the  animals  away,  since  it  bypothe* 
aiced  facts  not  in  .evidence. 

6.  It  was  proper  to  refuse  to  instruct  that 
the  evidence  was  without  conflict  that  the  mules 
were  not  in  dangerous  proximity  to  the  track 
when  they  were  discovered  by  the  men  In 
charge  of  the  train,  since  it  ignored  the  keep- 
ing of  a  proper  lookout  by  the  engineer. 

6.  There  being  evidence  tending  to  show  that 
enginaer  was  not  keeping  a  iwoper  lookout, 

it  was  proper  to  refuse  to  instruct  that  the 
evidence  was  without  confiict  that  the  engineer 
and  fireman  were  keeping  a  proper  lookout. 

7.  It  was  proper  to  refuse  to  Instruct  that, 
when  the  enginesr  sees  stock  by  the  dde  of 
the  railroad,  and  not  on  the  track.  It  is  not  in- 
cumbent on  'him,  and  he  is  uot  required,  to  at- 
tempt to  stop  the  train,  or  frighten  the  animaJs 
away  bj  blowing  the  whistle  or  ringing  the 
hell,  unless  they  are  so  near  to  the  track  that 
they  could  get  thereon  ahead  of  the  train,  and 
unless  they  manifest  an  inclination  to  go  to- 
wards the  track,  irince  it  is  only  when  the  en- 
gineer, who  is  competent,  and  keeping  a  steady 
lookout  to  dlMOver  stock,  does  not  and  cannot 


see  the  approach  of  an  animal  In  ^nntoos 

{iroxlmity  to  the  track  that  the  eompany  is  not 
lable  for  injuring  It 

8.  It  was  not  error  to  refuse  instmctioni 
that,  If  the  engineer  was  reasonably  prudent  at 
the  time  of  the  accident  in  trying  to  avoid  in- 
juring the  mules,  defendant  was  not  liable, 
since  they  i^ored  a  steady  looking  bj^  the  eo- 
gineer  to  discover  the  animals,  and  it  ia  not 
sufficient  that  he  should  have  been  reasonably 
prudent  at  the  time  of  the  injury. 

9.  An  instruction  having  been  given  that,  if 
the  evidence  was  believed,  it  must  be  found 
that  the  servants  in  charge  of  the  engine  blew 
the  whistle  and  rang  the  bell  as  the  law  requir- 
ed. It  was  proper  to  refuse  an  Instruction  that 
an  engineer,  on  perceiving  on  obstruction  on 
the  track,  is  not  required  to  both  blow  the  whis- 
tle and_  ring  the  bell,  but  it  is  sufficient  compli- 
ance with  the  law  to  either  blow  the  whistle  or 
ring  the  bell,  since  defendant  may  have  been 
liable  even  if  the  engineer  did  both. 

10.  It  was  proper  to  refuse  to  instruct  that  the 
evidence  of  the  engineer  ^ould  be  fairly  and 
impartially  weighed  by  his  intelligence,  his  man- 
ner, the  consistency  of  his  story,  its  probabil- 
ity or  improbability,  and  all  other  teets  which 
do  or  do  not  convince,  and,  if  the  jury  believ- 
ed that  his  evidence  was  true*  they  should  find 
for  defendant,  since  It  gave  undue  prominence 
to  the  engineer's  testtmouy. 

11.  It  was  proper  to  refuse  to  instruct  that 
the  statutory  provisions  prescribing  certain  du- 
ties to  be  i>erformed  on  perceiving  an  obstruc- 
tion on  the  track,  making  the  company  liable 
for  all  damages  resulting  from  a  fanure  to 
comply  therewith,  and  imposing  on  it  the  onus 
of  proving  compliance,  only  apply  when  there 
Is  an  obstruction  on  the  track  against  which 
the  engine  may  strike,  and  it  is  or  ought  to  be 
perceived  by  the  engineer,  the  statutory  duty 
.and  liability  not  arising  when  an  animal  sud- 
denly s])rings  on  the  track  in  such  close  prox- 
imity that  human  appliances  cannot  avoid  a 
colHsIoD,  since  such  instruction  was  ntislaading 
and  improper  under  the  evatoiee. 

Appeal  from  circuit  court,  Jacfcaon  connty; 
J.  A.  Bllbro,  Judge. 

Action  by  Jnmes  A.  Reaves  against  the 
Southern  Railway  Company.  Prom  a  Judg- 
ment in  ^vor  of  plaintiff,  defendant  appeals. 
Afflrmed. 

This  action  was  brought  by  the  app^lee. 
James  A.  Reaves,  against  the  Southern  Bail- 
way  Company,  to  recover  damages  for  the 
alleged  negligent  killing  by  a  train  mn  on 
the  road  of  the  defendant,  of  two  mules,  the 
property  of  the  plainti/T.  The  facts  of  the 
case  necessary  to  an  understaodlng  of  the 
decision  on  the  present  appeal,  are  stiffl- 
ciently  stated  In  the  opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the  defendant  requested  the  court,  among 
others,  to  give  to  the  Jury  the  foUowtng  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(1)  "If  the  Jury  believe  the  evidence  they 
must  find  for  the  defendant"  <2)  "If  the 
evidence  satisfies  the  Jwy  that  the  mules  were 
grazing  or  standing  In  a  ditch  or  de];H«sBion 
50  feet  or  more  from  th*  track  irhen  they 
were  first  discovered,  tiien  this  was  not  sndi 
dangerous  proximity  to  the  track  as  reqnlred 
those  in  charge  of  the  train  to  take  any  no- 
tice of  them,  they  had  a  right  to  assume  that 
they  would  not  come  uxwa  the  track.  It  was 
only  when  they  made  some  more  ta  start 
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towards  tbe  trade  that  any  dutjr  was  required 
of  bim."  (3)  "The  court  charges  tbe  Jury 
that  the  evidence  In  OiiB  case  is  without  con- 
flict, tiiat  the  mules  were  not  In  dangerous 
proximity  to  the  .track  when  they  were  dla- 
«OTered  by  the  men  in  charge  of  tiie  train." 
{4)  "When  an  engineer  sees  cattle  or  stock 
by  the  side  of  tbe  railroad,  and  not  on  Uie 
track.  It  is  not  Incumbent  ou  him,  and  he  is 
not  required  to  attempt  to  stop  the  train 
or  frighten  tbe  animals  away  by  blowing  tbe 
whistle  or  ringing  the  bell,  unless  they  are  In 
dangerous  proximity  to  tbe  track,  that  Is, 
unless  they  are  so  near  to  the  track  that 
they  could  get  thereon  ahead  of  the  train, 
and  unless  tbey  manifest  an  Inclination  to 
go  toward  the  track."  (5)  **Tbe  court  char- 
ges the  Jury  that  tbe  erldence  In  this  case 
is  without  conflict,  that  tbe  engineer  and 
fireman  were  keeping  a  proper  lookout  at 
the  place  when  the  animals  were  found  near 
the  track  on  tbe  occasion  of  tbe  injury."  (8) 
"Although  you  may  believe  from  tbe  evi- 
dence that  tbe  mules  were  killed  defend- 
ant's train,  yet  If  you  find  from  tbe  evidence 
that  at  the  time  of  the  accident  or  Injury 
the  engineer  was  reasonably  prudent  in  try- 
ing to  avoid  Injuring  the  mules,  you  must 
And  for  the  defendant."  (9)  "Although  you 
may  believe  from  the  evidence  that  the  mules 
were  killed  by  defendant's  train,  yet  If  you 
find  from  the  evidence  that  at  the  time  of  the 
accident  or  Injury  the  engineer  was  reason- 
ably prudent,  you  must  find  for  the  defend- 
ant." (10)  "If  yon  believe  from  the  evidence 
that  when  tbe  engineer  first  discovered  the 
mules,  they  were  not  less  than  twenty-five 
feet  from  the  track  and  were  grazing  or 
drinking  and  not  coming  toward  the  track, 
I  charge  you  that  they  were  not  then  in  such 
dangerous  proximity  as  to  require  the  exer- 
cise by  tbe  engineer  of  any  efforts  to  stop 
the  train,  or  frighten  the  animals  away." 
(11)  "If  the  Jury  believe  from  the  evidence 
that  the  mules  came  on  defendant's  track 
ahead  of  the  train,  and  In  such  close  prox- 
imity to  the  train  that  it  was  then  impossi- 
ble for  the  trainmen  to  stop  the  train  in  time 
to  prevent  Injuring  the  mules,  it  was  not 
incumbent  on  tbem  to  attempt  to  stop  the 
train,  and  their  failure  to  make  such  Effort 
would  not  be  negligence."  (13)  "The  law 
does  not  require  an  engineer  on  perceiving 
an  obstruction  on  the  track  to  both  blow  the 
whistle  and  ilng  the  bell.  It  Is  sufilclent 
compliance  with  the  law,  to  either  blow  the 
whistle  or  ring  the  bell."  (IS)  "The  evidence 
of  the  engineer  should  be  fairly  and  impar- 
tially weighed  by  the  Jury  by  his  Intelli- 
gence, bis  manner,  the  consistency  of  his 
story,  its  probability,  or  Improbability,  and 
all  the  other  tests  which  do,  or  do  not  con- 
vince, and  If  the  Jury,  after  applying  all  these 
tests  are  convinced  of  the  truth  of  his  evi- 
dence, they  have  but  one  plain  duty,  and 
that  la  to  render  a  verdict  in  favor  of  the 
defendant"  (19)  "Tbe  statutory  provisions 
pvescrlblng  certain  duties  to  be  performed 


on  perceiving  an-  obstruction  on  the  track  of 
the  road  making  the  railroad  company  lia- 
ble for  all  damages  to  persons,  stock  or  other 
pn^erty  resulting  from  a  failure  to  comply 
with  these  requirements,  and  Imposing  on 
it  In  an  action  for  damages,  tbe  onus  of 
proving  compliance  only  apply  when  there 
is  an  obstruction  on  tbe  track,  against  which 
the  engine  or  train  running  its  proper  course 
and  direction  may  strike,  and  it  Is,  or  ought 
to  be,  j)erceived  by  tbe  engineer.  Nor  does 
the  statutory  duty  and  liability  arise  when 
an  animal  suddenly  springs  on  the  track  In 
such  close  proximity  that  human  appliances 
cannot  avoid  a  collision." 

There  were  verdict  and  Judgment  for  the 
plaintlCr,  assessing  his  damages  at  $190.68. 
The  defendant  appeals,  and  assigns  as  error 
the  refusal  of  the  court  to  give  the  several 
charges  requested  by  It. 

Humes,  Sbeffey  &  £^peake,  for  appellant 
John  B.  Tally,  for  appellee. 

ElASALSON,  J.  The  killing  of  the  mules 
for  which  this  suit  was  brought,  occurred  at 
or  near  Llmrock,  a  regular  station  or  stop- 
ping place  on  said  railroad,  and  at  or  near  a 
public  road  crossing  on  tbe  line  of  said  rail- 
road. In  such  a  case,  tbe  injury,  ownership 
and  value  of  the  animals  having  been  shown, 
a  presumption  of  negligence  arises,  making 
a  prima  facie  case  of  liability,  and  the  burden 
of  removing  the  presumption  rests  upon  tbe 
defendant  Kallroad  Oo.  v.  Cochran,  105 
Ala.  354, 1«  South.  797;  Railroad  Co.  v.  Boyd 
(Ala.)  27  South.  408;  Code,  8S  3440,  3443. 

It  has  also  been  repeatedly  held  by  us, 
that  "the  running  of  a  train  under  such  con- 
ditions, or  at  such  a  rate  of  speed,  as  ren- 
ders it  Impossible  for  the  servants  or  agents 
having  the  management  of  it  to  avoid  In- 
Jury  to  animals  straying  on  tbe  track,  is 
negligence,  rendering  the  company  liable  for 
the  consequent  injury."  This  principle  Is 
subject  to  the  condition,  that  "If  the  engi- 
neer is  competent  and  keeps  a  proper  look- 
out, and  does  not  see  and  cannot  see  the 
approaching  animal  on  or  in  dangerous  prox- 
imity to  the  track,  and  It  comes  suddenly 
thereon,— so  close  to  tbe  train  that  the  engi- 
neer cannot  Stop  In  time  to  prevent  the  acci- 
dent, the  company  Is  not  liable  for  the  In- 
Jury  done  to  the  animal."  Railroad  Oo.  v. 
Brinkerhoft,  119  Ala.  806,  24  South.  892;  ■ 
Choate  v.  Hallway  Co.,  119  Ala.  611,  24 
South.  373;  Railway  Co.  v.  Stark  (Ala.)  28 
South.  411. 

Tbe  court  In  this  case  charged  the  Jury, 
presumably  on  all  the  law  of  the  case,  with- 
out objection  on  part  of  defendant.  There- 
upon the  defendant  requested  80  written 
charges,  and  the  court  gave  11  of  them  and 
refused  19. 

The  evidence  of  the  engineer  was  in  con- 
flict with  itself.  He  first  teatifled:  "When 
I  first  observed  the  mules,  they  were  on  the 
right  side  of  the  track  feeding,  about  ^4ye 
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feet  Crom  the  track."  Later  he  testified: 
"They  were  Btandlng,  tbe  best  of  my  Judg- 
ment is,  about  fliFty  feet  from  tbe  track, 
when  I  first  saw  them.  They  came  out  of 
the  ditch,  and  ran  directly  towards  the  track. 
Both  of  them  Jumped  right  Into  the  middle 
of  the  track,  oue  following  the  other."  Lat- 
er, Btlll,  he  testified:  "My  recollectira  Is, 
tluit  the  moles  threw  up  their  heads,  and 
made  for  the  railroad,  an^  forthwith  Jumped 
upon  the  track,  and  ran  along  In  front  of 
the  engine,  and  down  the  middle  of  the  track 
and  not  along  Its  side."  Other  eridence 
tended  to  show*  that  the  mules  ran  along 
the  norOn  side  (tf  the  track  some  260  or  300 
yards  before  they  attempted  to  cross,  and 
were  killed  Just  as  they  Jumped  on  the  track. 
The  BTldence  ahw  tended  to  show  that  tlte 
track  was  straight  and  unobstructed  at  this 
point  for  a  mile  or  more  from  where  the 
animals  were  killed;  that  the  accident  oc- 
curred In  the  daytime,  and  the  train  was 
rnnnlDg  from  40  to  60  miles  an  hoar,  ac- 
cording to  the  Tarious  estimates  of  the  wit- 
nesses, and  the  moles  might  hare  been  seen 
for  a  half  mile. 

Refosed  charges  2  and  10,  If  not  faulty  tot 
other  reasons,  were  properly  refosed  because 
they  hypothesized  facta  not  shown  In  evi- 
dence. 

The  third  and  fifth,  were  properly  refused. 
The  third  ignores  the  keeping  of  a  proper 
lookout  by  the  engineer;  and  the  fifth  as- 
snmest  and  requested  the  court  to  cha^e  as 
a  matter  of  law,  that  he  was  keeping  such  a 
lookout,  whereas  the  plalntitTs  cTldence 
tends  to  diow  be  was  not. 

Whoi  an  animal  is  perceived  near  to  the 
track  of  a  railroad,  the  diligence  required  of 
an  engineer  of  a  moving  train  Is  not  the 
same  as  if  It  were  on  the  track,  and  he  Is 
not  required  to  stop  or  check  the  train,  un- 
less the  circumstances  Indicate  that  the  ani- 
mal is  likely  to  more  on  the  track,  or  will 
probably  be  Injured  if  It  remains  stationary. 
Railway  Co.  t.  Lazarus.  88  Ala.  453,  6  South. 
877.  The  llkellhoojl  of  its  moTing  on  the 
track  would  depend,  of  course,  upon  the  clr- 
cnnistances,— its  proximity  or  remoteness 
from  the  track,  what  it  Is  doing,  and  the 
disposition  it  manifests  at  tbe  time,— and 
this  likelihood,  dependent  on  drcomstances. 
Is  for  tbe  Jury  to  determine.  It  Is  only  when 
the  engineer,  who  is  competent  and  vigilant 
by  keeping  a  steady  lookout  to  discover  stock, 
does  not  and  cannot  see  the  approach  of  an 
anlmftl  in  dangerous  proximity  to  the  track, 
—that  Is,  so  dose  to  the  train  that  the  engi- 
neer cannot  Btiq>  in  time  to  prevent  injur^ 
tne  or  killing  it,  when  It  comes  suddenly  on 
the  track,— that  the  company  Is  not  liable 
for  injuring  It  Without  this,  as  has  been- 
repeatedly  held.  If  the  train  is  ron  under 
such  conditions,  w  at  such  a  rate  of  speed, 
as  renders  It  Impossible  for  those  In  charge 
to  avoid  Injuring  an  animal  coming  suddenly 
on  the  tracic,  it  is  negligence  rendering  the 
conQmny  liable  for  the  consequent  Injory. 


Authorities  supra.  Gha]^  4  Is  not  In  oi 
ance  with  these  prindples. 

The  eighth  and  nInUi  charges  are  1 
They  ignore  a  steady  lookout  by  the 
neer  to  discover  the  animals,  and  It 
sufficient  that  he  should  have  been  reast 
prudent  to  avoid  injuring  them  at  tlu 
they  were  Injured.  He  may,  notwith 
Ing,  have  been  careless  before  that  ti 
not  discovering  them  sooner,  and  in  n 
his  train  at  sticn  a  rato  of  speed  as  i 
be  able  to  avoid  Injuring  them,  after  1 
dlscoTNT  them. 

The  thirteenth  was  property  refused, 
defendant,  under  tbe  evidence,  may 
been  liable  for  Injuring  the  aiUmaUi,  e 
ttie  engineer  did  blow  the  whistle  ani 
the  bell  of  the  engine;  and  besides,  : 
what  that  fact  was  worth,  the  ooort  bs 
charged  the  Jury,  at  the  instance  of  d 
ant,  that  If  th^  believed  the  evidence 
"must  find  that  the  servants  in  chaise 
engine  blew  tbe  whistle  and  rang  thi 
as  the  law  required." 

The  eighteenth  gives  undue  promlne 
the  evidence  of  the  engineer. 

The  nineteenth  was  misleading  an 
I»oper  to  be  given,  under  the  evidence 
caose.  Independent  of  tiie  stotntorj 
visions  as  to  the  burden  of  proof  bel 
the  defendant,  as  to  the  ringing  of  tt 
and  blowing  the  whistle,  the  other  ev: 
fully  Justified  the  finding  of  defendant 
blli^  for  the  Injury  done  flie  animals. 

The  other  charges  were,  under  th 
deuce,  so  manifestly  ^operly  refused, 
require  no  particular  comment. 

Affirmed. 


BDMONDSON  v.  ANNISTON  C!ITT  : 
00. 

(Supreme  Court  of  Alsbama.    Jan.  15, 

BJBCTHBNT  —  BVIDSNCD  —  OBJECTIONS 
STRUCTIONS  ~  ADVBRSB  POSSESSION'  - 
DEN  OP  PROOF— WITNESS— IMPEACH  ME 

1.  In  an  action  of  ejectment,  after  the 
tiff  had  introduced  in  evidence  a  deed 
more  than  20  years  before  the  trial,  pun 
to  convey  the  lands  sued  for,  and  he  hat 
fied  that  he  went  into  po88es8i<m  of  th 
under  said  deed,  it  ia  not  competent  U 
to  prove  that  he  offered  to  donate  a  p 
tbe  land  in  suit  to  public  enterpriaes,  in  t 
sence  of  further  evidence  showing  that 
time  of  tbe  offer  to  mal^e  the  donation  1 
in  possession  of  said  land. 

2.  Where  evidence  is  offered,  and  a  paj 
is  admissible  and  a  part  inadmissible,  tht 
will  not  be  put  in  error  for  admitting  the 
of  su<^  evidence  against  a  general  obj 
since  an  objection,  to  be  avaluble,  shoa)< 
out  and  spe^dfy  the  illegal  portion  of  tl 
dence  offered. 

3.  In  an  action  of  ejectment,  where  tl 
evidence  tending  to  show  that  the  deed 
which  the  plaintiff  claimed  the  lands  su 
was  obtained  by  fraud,  and  that  the  p] 
was  guilty  of  other  frauds  in  reference  t 
lands,  it  la  not  error  for  tbe  court,  at  t 
guest  of  tbe  defendant,  to  instruct  thf 
"that  the  law  abhors  a  fraud";  and.  il 
charge  had  any  misleading  tendency*  it  w 
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diit7  of  the  plaintiff  to  request  an  pxplaaatoty 
charge. 

4.  In  an  actioa  of  ejectment,  where  the  only 
testimony  relating  in  any  way  to  the  sale  of 
the  land  sued  for  from  one  Allen  to  the  plain- 
tiff traa  a  atatement  by  a  witnesa  that  the 
plaintiff  "claimed  to  hare  bought  the  laud  from 
&  Mr.  Allen,"  it  ia  not  error  for  the  court  at 
the  request  of  the  defendant  to  instruct  the 
jary  that  "there  is  no  evidence  before  this  jury 
of  any  sale  of  any  land  from  Allen  to"  the 
plaintiff. 

5.  In  an  action  of  ejectment,  where  the  plain- 
tiff cluims  to  have  had  adverse  possession  of 
the  land,  but  there  was  evidence  for  the  de- 
fendant tending  to  show  that  at  different  times 
tho  plaintiff  acquired  possession  of  the  part  of 
the  land  sued  for  by  secretly  moving  his  fence, 
and  thereby  encroaeUng  npon  sold  land,  it  is 
not  error  for  the  court  to  ustruct  the  jury  at 
the  request  of  the  defendant  "that  the  posses- 
sion of  land  which  the  law  protects  is  an  open 
and  notorious  poasession,  and  not  a  secret  or 
turtiTe  poasesBum." 

e.  In  an  action  of  ejectment,  where  one  of 
the  issues  in  the  case  is  as.  to  the  adverse  pos- 
session of  the  land  sued  for,  a  charge  asserts 
a  correct  proposition  of  law  which  instructs 
the  jury  "that,  if  adverse  possession  is  held 
■without  color  of  title,  such  possession  is  limit- 
ed to  the  portion  actually  occupied." 

7.  In  such  a  case  a  charge  is  free  from  er- 
ror which  instructs  the  jury  that  if,  at  the 
time  of  the  execution  of  the  deed  under  which 
the  plaintiff  claimed,  the  defendant,  or  those 
under  whom  he  claimed,  was  in  the  adverse 
posiiession  of  said  lands,  then  the  said  deed  to 
the  plaintiff  was  void  as  evidence  of  title,  is  a 
correct  statement  of  the  law,  and  free  from 
reversible  error. 

8.  In  such  a  case  a  charge  is  free  from  er- 
ror which  instructs  the  jury  that,  "to  constitute 
adverse  possession  there  must  be  an  actual 
claim  of  present  ownership,  accompanied  with 
possession,  and  a  posaession  with  a  mere  inten- 
tion to  claim  in  the  future  is  not  adverse  pos- 
BessioD." 

9.  In  an  action  of  ejectment  a  charge  asserts 

a  correct  proposition  which  in^ttructs  the  jury 
"that  the  burden  of  proof  in  this  case  is  on  the 

Elaintiff  to  make  out  his  case  to  your  reasona- 
le  satisfaction,  and  until  he  has  done  this  the 
.  defendant  Is  not  required  to  prore  anything  to 
entitle  it  to  a  verdict." 

10.  A  charge  is  free  from  error  which  instrncta 
the  Jury  "that  it  is  a  sound  nile  of  law  that, 
if  the  witness  Is  found  to  willfully  swear  false- 
ly in  one  material  thing,  the  jury  may  disre- 
gard the  whole  of  his  testimony." 

Appeal  from  circuit  court,  Olhoun  coun- 
ty; John  Pelham,  Judge. 

Action  by  W.  J.  Edmondson  against  Ben 
Tlmraons,  and  the  Annlston  Oity  Land  Com- 
pany was  made  defendant  on  allegations 
that  original  defendant  was  its  tenant. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

The  cause  was  tried  open  issue  joined  up- 
on the  pleas  of  the  general  issue  and  the 
statutes  of  limitation  of  10  and  20  years. 
On  the  trial  of  the  cause  the  plaintiff  In- 
troduced in  evidence  a  deed  purporting  to  be 
from  D.  A.  Garrett  to  htm,  dated  December 
4,  18G7,  In  which  the  lands  sued  for  were 
t'ODveyed  to  the  plaintiff.  There  was  evi- 
dence Introduced  for  the  plaintiff  tending 
to  show  that  he  went  Into  possession  of  the 
land  sued  for  under  said  deed,  and  had  a 
part  of  the  same  nnder  fences  and  cultiva- 
tion for  mote  than  20  yean,  and  that  he  had 


been  In  the  adrerse  possession  of  the  same 
for  more  than  20  years  prior  to  the  time  he 
was  dispossessed  by  the  defendant  Upon 
plaintiff  offering  to  prove  that  he  offered  to 
donate  a  part  of  the  land  sued  for  to  public 
enterprises,  the  defendant  objected  to  the 
Introduction  of  such  testimony,  which  ob- 
jection the  court  sustained,  and  to  this  rul- 
ing the  plaintiff  duly  excepted.  The  evi- 
dence for  the  defendant  tended  to  show  that 
It  and  those  nnder  whom  It  claimed  the 
land  sued  tor  had  been  In  the  open,  noto- 
nouB,  continuous,  and  adverse  possession  of 
said  land  for  more  than  20  years  prior  to 
the  time  of  the  Institution  of  the  suit.  There 
were  Introduced  in  evidence  the  several 
deeds  to  the  different  parties  under  whom 
the  defendant  derived  title.  The  first  of 
these  deeds  was  dated  April  0,  1866,  and  the 
laRt  of  such  deeds  was  a  deed  from  the 
Woodstock  Iron  Company  to  the  Annlston 
Olty  Land  Company,  dated  June  10,  1887. 
The  evidence  for  the  defendant  tended  to 
show  that  the  grantees  in  the  said  deeds  bo 
Introduced  in  evidence  went  Into  adverse 
possession  of  the  said  land  at  the  date  of  the 
several  deeds,  and  respectively  remained  In 
possession  until  the  land  was  conveyed  to  the 
succeeding  grantees.  There  was  further 
testimony  for  the  defendant  t«idlng  to  show 
that  it  had  been  In  the  open,  notorious,  con- 
tinuous, and  adverse  possession  of  said  land 
ever  since  the  execution  of  the  deed  from 
the  Woodstock  Iron  Company.  One  Mat 
Clements,  a  witness  for  the  defendant,  tes- 
tified he  had  cut  and  coaled  timber  off  the 
land  in  dispute  In  about  1876  for  the  Wood- 
stock Iron  Company,  with  plaintiff's  (Bd- 
mondson'B)  knowledge,  and  without  objec- 
tion on  plalntiCTs  part;  that  plaintiff  ovraed 
the  adjoining  40,  and  repeatedly  warned 
Olements  not  to  get  over  the  line  and  get  on 
hia  (plalntJCTs)  land.  There  was  other  evi- 
dence introduced  on  the  part  of  the  defend- 
ant tending  to  show  gross  fraud  on  the 
part  of  the  plaintiff  In  procuring  the  execu- 
tion of  the  deed  under  which  he  claimed  title 
to  the  land.  The  defendant  further  Intro- 
duced evidence  tending  to  show  that  at  the 
time  of  the  actual  execution  of  the  deed 
from  Garrett  to  Elliott,  whether  in  1867  or 
1804,  the  defendant  and  those  under  whom 
It  claimed  were  In  the  actual,  adverse  pos- 
session of  said  laud,  and  that  the  plaintiff, 
Kdmondson,  who  owned  the  adjoining  40 
acres,  several  times  encroached  upon  the 
land  in  dispute  by  moving  his  fence,  and. 
sought  to  secretly  acquire  possession  there- 
of without  knowledge  of  the  defendant.  Up- 
on the  Introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  defendant,  gave 
*to  the  Jury  the  following  written  charges, 
to  the  giving  of  each  of  which  the  plaintiff 
separately  excepted:  (1)  "The  court  charges 
the  Jury  that  the  law  abhors  a  fraud."  (2) 
"The  court  charges  the  jury  that  the  posses- 
sion of  land  which  the  law  protects  Is  open 

and  notorious  possession,  and  not  "^^(^olp 
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furtive  poBseaslon."  (8)  "The  court  charges 
the  jury  that,  if  adverse  possession  is  lield 
wltliout  color  of  title,  such  poBsession  la  lim- 
ited to  the  portion  actually  occupied;  and, 
if  the  deed  from  D.  A.  Garrett  was  not  actu- 
ally made  until  ISM,  then  Edmondson's  pos- 
session prior  to  tliat  time  is  limited  to  the 
part  actually  occupied  by  him."  (4)  "The 
court  charges  the  jury  that  If,  at  the  time 
the  deed  fi-om  Garrett  to  EJmoudson  was 
executed,  the  defendant,  or  those  undo: 
whom  It  claimed,  was  in  the  advise  posses- 
sion of  said  land,  then  said  deed  from  Gar- 
rett was  void  as  evidence  of  title."  (6)  "The 
court  charges  you  there  is  no  evidence  be- 
fore this  jury  of  any  sale  of  any  land  from 
Alien  to  Edmondaon."  (6)  "The  court  char- 
ges the  jury  that  it  is  a  sound  rule  of  law 
that.  If  a  witness  is  found  to  willfully  swear 
falsely  in  one  material  thing,  the  jury  may 
disregard  the  whole  of  his  testimony."  <7) 
"I'he  court  charges  you  tbat  the  idea  of  ad- 
verse possession  la  Inconsistent  with  and  re- 
pugnant to  the  idea  of  a  secret  or  furtive 
possession."  (8)  "The  court  charges  the  Ju- 
ry that.  If  Bjdmondson  and  Garrett  made  the 
Garrett  deed  la  1894,  and  dated  it  bacli  in 
1867.  it  was  a  gross  fraud,  If  Edmondson 
Intended  to  use  such  deed  as  »  color  of  title 
since  1867  against  the  defendant"  (9)  "The 
court  charges  the  jury  tbat  the  burden  of 
proof  In  this  case  is  on  the  plaintiff,  W.  J. 
Bdmondson,  to  make  oat  his  case  to  your 
reasonable  sadstactlon;  and  until  he  has 
done  tbls  the  defendant  Is  not  required  to 
prove  anything  to  entitle  It  to  a  verdict" 
(10)  "The  court  charges  you  that  to  con- 
stitute adverse  possession,  there  must  be  an 
actual  claim  of  present  ownership,  accom- 
panied with  posaeflsioii.  and  a  possession 
with  a  mere  Intwtloii  to  claim  in  the  fu- 
ture la  not  adverse  possession." 

E.  B.  Hanna,  for  appellant  J.  J.  Wtilett 
for  appellee. 

DOWDELL,  J.  The  plaintiff  upon  the  trial 
offered  to  prove  that  he  offered  to  donate  a 
part  of  the  land  in  suit  to  public  enterprises, 
which  was  objected  to  by  the  defendant  and 
tbe  court  sustained  the  objection.  It  does 
not  appear  that  the  plaintiff  was  in  posses- 
sion of  the  land  at  the  time  of  the  offer  to 
donate,  and.  If  for  no  other  reason,  this  was 
sufficient  to  support  the  ruling  of  the  trial 
court 

Adverse  possession  being  an  issue  In  the 
case,  it  was  comi>etent  and  relevant  for  the 
defendant  to  show  by  the  witness  Mat  Clem- 
ents that  he  cut  and  coaled  timber  on  said 
land  for  the  Woodstocli  Iron  Company,  the 
grautor  of  the  defendant  and  under  whom* 
the  defendant  acquired  possession.  The  tes- 
timony of  this,  witness  was  objected  to  as  a 
whole,  end,  a  part  of  It  being  legal  and  com- 
petent, the  action  of  the  court  in  overruling 
the  objection  was  without  error.  To  put  the 
trial  court  in  error  upon  tiie  admission  of 


evidence,  any  part  of  which  Mag  legt 
objectltm  should  point  out  and  specif 
illegal  portion  objected  to. 

Charge  No.  1  given  at  tlie  request  t 
defendant  aseerts  a  correct  propositi 
law.  This  charge  was  not  abstraci 
there  was  evidence  to  support  it  If  I 
any  misleading  tendency.  It  was  the  di 
the  plaintiff  to  bav^  counteracted  such 
ency  by  asking  an  explanatory  or  qu 
ing  cbarge.  "A  charge  which  aaaerta  J 
rect  legal  proposition  does  not  eonstit 
reversible  error,  though  such  charge,  ' 
the  facts  of  the  case,  may  have  a  tent 
to  mislead;  but  if  the  other  party  i 
bends  that  such  charge  was  misleadln 
should  request  an  e:cpIanatory  charge." 
Co.  V.  Adams,  120  Ala.  584,  24  South. 
Chandler  v.  Jost,  96  Ala.  506,  11  Sontb 
Miller  V.  State,  54  Ala.  155.  There  w, 
evidence  of  any  sale  of  the  laud  by  All 
Edmondson.  The  statement  by  tbe  w 
Garrett  was  not  evidence  of  a  sale 
merely  evidence  of  the  statement  of  a 
made  by  Edmondson.  Written  cbargi 
6,  given  at  the  request  of  defendant, 
free  from  error.  The  remaining  w 
charges  given  at  the  request  of  defei 
each  contain  a  correct  statement  of  tb€ 
and  are  free  from  reversible  error.  Wi 
no  error  in  the  record,  and  tilie  Jnds 
must  be  affirmed.  Affirmed. 


AMIRICUN  FBEEIHOLD  LAND  MOI 

CO.  V.  POLLARD  et  al. 
(Supreme  Court  of  Alabama.   Jane  27, 

MORTQA.aBB  —  rORBCLOSURB  —  FORCHAS 
HORTGAOSB  —  AFPIRMAMGB  —  BLBCTI 
DISAFFIRHANCB— BAR^RBVKRSBO  DEC 
— AHENDUBNT8  OF  BZLL-8ALB  OF  F 

ISBS. 

L  A  mortgagee  purchased  at  its  own  fa 
sure  sale  without  authority,  and  subseqi 
filed  a  bill  to  compel  the  mortgagor  to  el< 
afBrm  or  disaffirm  the  sale,  aod  for  other  : 
The  mortgagor  elected  to  affirm,  but  aftt 
reversal  of  two  decrees  in  favor  of  the 
gagee,  and  after  an  amended  bill  had  been 
the  mortgagor  withdrew  her  election  and 
ed  to  disaffirm.  Held,  that  her  election  i 
firm  did  not  bar  the  sabsequent  dlsaffim 
since  the  reversal  of  the  decrees  annulled 
for  all  purposes. 

2.  Where  a  bill  by  a  mortgagee  who  hat 
chased  at  its  foreclosure  sale  without  autl 
required  the  mortgagor*  to  elect  to  affii 
disaffirm  the  sale,  and  offered,  in  ease  c 
disaffirmance,  to  account  for  rente,  ant 
allegation  for  such  r^iet  was  not  strickei 
it  was  not  abandoned  by  sabsequent  aj 
ments  proceeding  on  an  inconsistent  theor] 
apparently  ignoring  the  Issues  in  the  Mil. 

S.  Where  a  bill  by  the  mortgagee  nt 
the  mortgagor  to  elect  to  affirm  or  disaffir 
mortgagee's  unauthoriEed  purchase  at  the 
tbe  mortgagee  was  not  entitled  to  Insist 
the  mortgagor's  right  to  disaffirm  was  t 
by  lapse  of  time  consumed  In  Utigatimi  i 
ing  from  the  reversal  of  two  decrees  in 
of  plnintiff,  aad  the  changing  of  the  issu 
the  filing  of  an  amended  bill. 

4.  Where  a  mortgagor  elected  to  afE 
sale  of  the  property  under  foreclosure  t 
mortgagee,  who  purchased  without  aatl 
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SQch  clectton  did  not  bar  her  right  to  snbse- 
qimitlj  diaaffinn;  the  mortgagee  haviog  so 
chanced  its  demands  by  the  fihng  of  an  amend- 
ed biu  as  to  divert  a  nirplua  to  which  the  mort- 
gmgor  would  have  been  entitled  under  the  orig- 
inal blU. 

5.  Where  a  mortgagee  purchased  at  its  own 
forecloaure  sale  without  authority,  and  filed  a 
bill  to  compel  the  mortgagor  to  meet  to  affirm 
or  dtsafflrm.  and  after  the  mortgagor's  affirm- 
ance the  mort^gee  filed  an  amended  bill  by 
which  a  large  surplus  to  which  the  mortgagee 
would  have  been  entitled  was  diverted,  the 
owrtgagee's  plea  to  a  cross  bill,  alleging  that 
snbsequeot  to  the  first  election  it  sold  the  prem- 
ises, receiving  a  part  of  the  consideration,  and 
that  the  parchaser  bad  made  valuable  improve- 
ments, constituted  no  defense  to  the  mortga- 
gor's right  to  disaffirm,  alnca  wmnh  right  exist 
ed  pendente  lite. 

Appeal  from  city  court  ctf  Uontgcnnery;  A. 
D.  Sayre,  Jadge, 

Bill  by  the  American  Freehold  Land  Mort- 
gage Company  against  Rebecca  M.  Pollard 
and  another.  Prom  a  decree  in  favor  of  de- 
fendants, plalntiCr  appeals.  Affirmed. 

The  bill  in  this  case  was  filed  by  the  Amer- 
ican Freehold  Land  Mortgage  Company 
against  Charles  T.  Pollard  and  Rebecca  M. 
Pollard,  his  wife.  The  purpose  of  the  bill 
and  the  facts  of  the  case  are  suBlcIently  stat- 
ed In  the  opinion.  The  present  appeal  is 
prosecuted  from  a  decree  rendered  on  the 
Snal  submission  granting  the  relief  prayed 
for  by  Mrs.  Bebeccn  M.  Petard  In  ber  cross 
bm. 

Knox  ft  Bowie  and  Watts,  Troy  &  Caffey, 
for  appellant.  John  a.  Winter  and  Geo.  F, 
Mooce,  for  appellees. 

McCLBOiLAN.  fX  J.  Adopting  In  the  main 
the  Btatemoit  of  the  cause  embraced  In  the 
(^Mnlan  at  tbe  dianceUor,  tBe  cage,  for  the 
pmpoaee  of  tlUa  aiipeal.  may  be  amnmarlsed 
aa  toUova:  The  mortgage  conqnny,  after 
default,  purchased  the  mortgaged  pren^sea  at 
Its  own  (Oretdosore,  without  authwlly  to  that 
end  In  the  mortgage;-  and  subsequently  with- 
in a  f^  months.  In  Mandi,  188B,  filed  this 
bill  against  Urs.  FoUard.  ihe  mortjtagw,  and 
others,  for  the  porpose,  among  others,  of 
compiling  her  to  elect  to  affirm  or  dlsafOrm 
the  purchase.  The  mortgage,  exhibited  to 
and  made  a  part  ot  the  bill,  contained  this 
provision:  '*If  It  shall  become  necessary  to 
employ  an  attorney  to  fwecloee  this  mort- 
gage, they  [meaning  the  mortgagors]  will  pay 
Buch  reasonable  attom^s  fees  and  all  other 
lawful  and  proper  coats  and  expenses  that 
may  be  incurred  tbe  mortgagee  In  that  be- 
half, and  this  mortgage  shall  stand  security 
for  the  same/'  The  Ull.  in  Its  orls^nal  foEm, 
alleged  that  "orator  employed  certiUiiL  attoi^ 
neys  f<»  the  purpose  of  making  said  sale  and 
foredoidng  said  mortgage,  and  to  obtain  their 
legal  advice  and  coansel  with  reference  there- 
to, and  thereby  became  liable  to  pay  Its  said 
counsel  twenty-three  hundred  dollars  as  coun- 
sel fees."  The  prayer  of  the  bill  was  that 
lespondents  be  required  to  elect  whether  they 
would  disaffirm  and  avoid  the  purchase  by 


complainant,  mod  offered.  In  tbe  eroit  of  dis- 
affirmance, to  do  eflolty  generally,  and  in  par- 
ticular to  account  for  rents.  The  further 
prayer  was,  still  in  event  of  disaffirmance,  for 
foredoaure  for  the  amount  of  the  debt  secur- 
ed by  the  mortgage  and  necessary  expenses, 
"Including  your  oratw's  said  attcnrney's  fee 
for  foredoslng  this  mortgage,  as  well  as  for 
filing  this  bllL"  There  was  a  prayer  for  geik- 
eral  relief,  but  no  specific  relief  was  prayed 
in  the  event  of  an  election  by  respondents  to 
ccmflrm  the  purchase;  nor  ma  there  any 
offer,  g«aeml  or  specUil,  to  do  equity  In  the 
event  of  an  election  by  respondents  to  con- 
firm. On  August  12,  1888,  the  req>ondent 
Mrs.  F<dlard  answered  the  Ull,  and  In  that 
answer  definitely  elected  to  ratify  and  con- 
firm complainant's  purchase.  The  cause,  then 
Involving  otfatt  Issues,  was  prosecuted  to  a 
final  decree,  from  which  an  anteal  was  taken 
to  the  supreme  court,  where  it  was  decided 
that  OMnpIalnant  was  not  entitled  to  attor^ 
ney'B  tees  for  filing  die  bill  and  prosecuttug 
the  suit  The  complainant  then  amended  Its 
Ull  by  striking  out  Its  claim  for  attoni^'a 
fees  for  ffiing  this  bill,  and  the  cause  again 
progressed  to  a  final  decree.  Another  appeal 
was  taken  to  the  supreme  court,  and  it  was 
then  decided  that  conq>lalnant  waa  entitled 
under  ttie  mortgage  to  attorney's  fees  tot  fil- 
ing this  bill  and  prosecuting  this  suit,  bat  that 
no  decree  to  that  ^ect  could  be  rendered,  be- 
cause there  was  no  prayer  in  the  Ull  fw  such 
relief  In  the  event  of  an  affirmance  of  the  sale 
by  the  respondmts.  And  then  complainant 
again  amended  its  blU  by  striking  out  these 
wcwds:  "And  oratw  further  prays  that  In 
case  the  said  def^ants,  or  ettiux  of  them' 
having  a  right  to  disaffirm  said  sale,  should 
elect  to  do  so,  an  account  may  be  taken  be- 
fore the  raster  ot  this  court  for  ascertaining 
the  amount  of  principal  and  Interest  due  up- 
on the  said  note  and  interest  coupons  secured 
by  the  mortgage  so  given  to  oratw  as  aCrae- 
sald,  including  the  necessary  expenses  inci- 
dent to  advertising  and  making  said  sale  of 
said  mortgaged  premises,  and  including  your 
orator's  said  attorney's  fees  tax  foretiodng 
said  mortgage  under  the  poww  of  sale  con- 
tained therein,  as  weU  as  for  filing  this  bill." 
and  Inserting  in  lien  thereof  tbe  following 
words:  "Oratw  further  jxaja  that  the  ac- 
count may  be  taken  before  the  register  of  this 
court  for  aseerUUnlng  the  amount  ai  interest 
and  principal  due  i^n  said  note  and  intcmst 
coupons  secured  by  tbe  mortgi^e  so  given  to 
your  orator  as  aforesaid,  indudlng  the  neces- 
sary openses  Inddent  to  advertlring  and 
maUng  aald  sale  of  said  nuvtgaged  premises, 
and  Indndlng  your  orsitor'a  attorney's  fee  tot 
foreclosing  said  mortgage  under  the  power  of 
sale  contained  therein,  as  well  as  ftir  filing 
this  Ull  and  prosecuting  this  suit**  Tbm 
prayer  of  the  Ull,  in  so  far  as  It  calls  upon 
respondents  to  elect,  has  never  been  changed 
In  any  respect.  Subsequent^,  on  Msrch  18, 
1880,  Mrs.  Pollard  filed  ber  answer  to  the  bill 
as  hurt  amended,  which  answer  she  makes  a 
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cross  bill,  and  tliereln  she  Incorporates  these 
wf.i-ilB:  "And  this  defendant,  having  never 
fuUy  answered  said  original  bill  and  all 
amendmentB  thereto  In  accordance  with  the 
aeveral  snayws  therein,  hereby  strikes  out  all 
matters  stated,  alleged,  or  averred  In  any  of 
her  answers  or  other  pleadings  heretofore  filed 
by  her  which  are  inconsistent  with  or  repug- 
nant to  tbia  answer."  And  she  then  In  said 
answer  and  cross  bill  again  elected  between 
affirmance  and  disaffirmance  of  said  aale  un- 
der the  power  and  purchase  by  complainant. 
In  these  words:  "Tbia  defendant  now,  in 
consequence  of  and  answering  the  said  bill  aa 
last  amended,  now  exercises  her  right  to  elect 
to  disaffirm  or  to  affirm  aald  sale;  elects  to 
disaffirm,  and  does  hereby  disaffirm,  the  said 
sale  so  made  by  complainant  under  the  power 
contained  In  said  mortga^."  This  cross  blU 
avers  that  Mrs.  Pollard  Is  the  owner  of  the 
premises  Involved,  and  the  complainant  la  In 
possession  under  said  voidable  sale,  and  re- 
ceiving the  rents  and  profits,  as,  indeed.  Is 
shown  by  the  original  bill;  that  electing  to 
disaffirm  said  sale,  she  Is  entitled  to  redeem 
from  the  mortgagee,  etc.  And  the  prayer  is 
that  she  be  let  In  to  redeem;  that  an  account 
be  taken  of  the  mortgage  debt,  and  of  the 
rents  received  by  the  mortgagee;  that  said 
rents  be  applied  to  said  debt  And  she  offers 
to  jfaj  any  balance  foond  due  thereon,  etc 
The  respondent  In  the  cross  bill,  the  mortgage 
company,  complainant  In  the  original  bill,  de- 
mnrred  to  the  cross  bill,  and  also  moved  to 
dismiss  for  want  of  equity,  on  the  grounds, 
In  substance:  First,  that  the  election  to  af- 
firm the  sale  first  made  by  Mrs.  Pollard  was 
concIuBlve  upon  her  and  Irrevocable,  es^Kclal- 
ly  as  decrees  final  in  their  terms  had  been  en- 
tered in  the  cause,  ascertaining  and  declaring 
■ncfa  election  by  her;  and,  second,  that  she 
bad  lost  her  right  to  disaffirm  the  sale  and 
parchase  by  the  mortgagee  through  laches  In 
delaying  for  more  than  two  years  after  the 
sale  to  assert  It.  There  was  also  a  plea  by 
respondent  In  the  cross  bill  setting  up  a  sale 
of  the  premises  by  the  complainant  after  Mrs. 
P<Aard's  or^nal  election  to  affirm  the  sale, 
and  aiujther  such  election  by  her  after  the 
sale,  with  knowledge  of  It  on  her  part  Im- 
provements, etc.,  by  the  purchaser  at  that 
sale,  etc.  This  plea  was  held  insufficient  and 
the  motion  to  dismiss  for  want  of  equity  and 
the  demurrer  wm  overruled,  and  on  final 
submission  there  was  a  decree  granting  the 
relief  prayed  In  Mrs.  PoUard'a  cross  bill. 

The  two  former  decrees  rendered  by  the 
city  court  In  this  cause  are  to  be  left  «itlrely 
out  of  view  on  this  appeal.  They  were  each 
reversed  and  annulled  on  appeal  to  this  court 
a08  Ala.  289.  1«  South.  801,  and  120  Ala.  1, 
24  South.  736),  and  thereby  were  utterly  de- 
stn^«d  for  all  purposes;  the  Judgments  here 
leaving  the  case  to  stand  as  If  they  had  not 
been  rendered.  It  was  even  said  on  tbe  last 
appeal,  tbougrh  unnecessary  to  be  said,  that 
"the  reversal  of  the  decree  of  the  city  court 
(Qtens  the  case^  and  gives  tbe  court  jurisdic- 


tion of  all  interlocutory  orders  and  decreea" 
Mortgage  Co.  v.  PoUard,  120  Ala.  1.  8,  24 
South.  736.  Leaving  those  expunged  decrees 
out  of  view,  It  Is  plain  that  the  original  bill 
when  filed,  and  as  it  stood  all  throngli  the 
litigation,  down  to  and  Including  the  time 
the  final  decree  now  appealed  from  was  en- 
tered, presented  the  case  of  an  imperfect  and 
voidable  foreclosure  of  a  mortgage  under  a 
power  of  sale  contained  therein.— the  infirm- 
ity resting  on  the  fact  that  the  martgagee. 
without  power  so  to  do  being  conferred  upon 
it  by  the  instrument  became  the  purchaser 
at  Its  own  foreclosure  sale;  and  from  the 
first  to  the  last  the  bill  called  upon  the  mort- 
gagor to  elect  whether  she,  in  tbe  exercise 
of  the  right  resulting  to  her  from  the  In- 
firm!^ stated,  would  affirm  said  sale,  and 
thereby  perfect  the  attempted  foreclosure,  or 
disaffirm  the  same,  and  thereby  wholly  avoid 
and  annul  the  foreclosure,  leaving  the  par- 
ties in  the  attitude  and  relation  of  mortgagor 
and  mortgagee  before  foreclosure  to  each 
other.  And,  moreover,  the  averment  was  all 
along  In  the  bill  that  the  complainant  was  In 
possession  and  in  tbe  reception  of  rents; 
and  from  the  time  of  filing  to  this  day  It  has 
contained  an  offer  to  account  for  rents  as 
mortgagee  in  possession,  In  the  event  the  re- 
spondent elected  to  disaffirm  its  purchase. 
And,  too,  all  along  It  has  prayed  a  foreclosure 
of  ttie  mortgage  In  said  event  of  an  election 
by  the  mortgagor  to  disaffirm  said  sale.  And 
all  these  matters  were  none  the  less  In  the 
bill,  and  to  be  taken  as  parts  of  it  at  tbe 
last  hearing,  because  of  amendments  which 
seem  to  Ignore  them,  and  proceed  apparently 
upon  a  theory  of  relief  Inconsistent  with 
them.  They  should  have  been  stricken,  if 
complainant  Intended  the  amaidments  to  dis- 
place them.  Brackln  v.  Newman,  121  Ala. 
311,  26  South.  3;  Taunton  v.  Mclnnish,  46 
Ala.  619;  Adams  v.  PhiUlps,  75  Ala.  461; 
Mortgage  Co.  v.  Sewell,  92  Ala.  16S.  9  South. 
148,  18  Ix  B.  A.  200. 

On  this  state  of  case.  It  Is  clear  that  if,  for 
any  reason,  Mrs.  Pollard  had  made  no  elec- 
tion in  the  premises  op  to  tbe  time  of  the 
filing  of  her  last  answer,  which  she  made  a 
cross  bill,  her  right  to  elect  then  was  en- 
tirely free  and  unfettered,  and  could  have 
been  exwdsed  as  well  by  disaffirmance  as  by 
an  affirmance  ot  the  sale.  Far  while  a  party 
having  this  right  of  election  must  exercise  It 
within  a  reasonable  time,  and  such  time,  by 
analogy  to  the  statutory  period  for  redemp- 
tlMi  after  the  foreclosure^  has  been  declared 
to  be  two  years  in  ordinary  cases,  this  nde 
has  no  apidlcatlon,  and  in  reason  can  have 
none,  in  tolling  the  time  of  electl<m  actually 
made  In  response  to  a  bill  ffied  for  the  pur- 
pose of  having  the  election  made.  So  long 
as  tbe  bill  calls  tor  an  election  to  be  made  by 
tbe  respondent  surely  the  complainant  can- 
not be  beard  to  say  that  the  time  for  election 
has  passed.  Re  cannot  at  <mce  call  for  ac> 
tlon,  and  Insist  that  no  action  can  be  taken. 
Oases  mi^t  well  occur  In  which,  tiecauaa  of 
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otber  matters  coming  up  for  settlement  nn- 
ier  snch  a  bill.  It  would  be  impracticable  tot 
the  respondent  to  elect  advisedly  within  tbe 
two  years  of  tbe  ordinary  limitation;  and 
that  tbey  may  and  do  arise  serves  to  show 
the  necessity  for  tlie  application  to  this  class 
of  cases  of  tbe  general  principle  tbat  In  the 
absence  of  some  Intervening  estoppel,  or 
other  matter  puis  darrein  c<Mitiniiance,  the 
primary  rights  of  parties  In  litigation  are  to 
be  determined  as  of  tbe  time  tbe  suit  is  be- 
gan, and,  however  long  drawn  out  the  cause 
may  be,  whatever  rights  tbe  respondent  had 
at  the  beginning  he  has  also  at  the  end,  un- 
less since  the  beginning  he  has  in  some  way, 
apart  from  tbe  mere  efflux  of  time,  lost  his 
original  rights.   And  this  without  reference 
to  tbe  complainant's  attitude,  throughout  the 
pendency  of  the  cause,  of  calling  on  the  re- 
spondent to  assert  the  rights  be  had  at  the 
institution  of  tbe  suit    Indeed,  we  appre- 
hend that  a  mortgagee  purchasing  without 
authority  might  reinvest  the  right  of  election 
to  affirm  or  disaffirm  in  the  mortgagor  after 
it  had  been  lost  by  the  lapse  of  two  years 
without  assertion,  by  filing  a  bill  then  to 
settle  the  title,  and  therein  offering  this  op- 
tion to  the  mortgagor,  thereby  securing  to 
tbe  mortgagor  a  right  which  be  did  not  have 
at  the  institution  of  the  salt,  and  giving  blm 
time  and  opportunity  to  exercise  It  after  the 
lapse  of  the  original  period  of  limitation. 
McHan  v.  Ordway,  76  Ala.  347.   And  upon 
principle  it  Is  held  that  "if  a  mortgagee  in 
possession  after  the  equity  of  redemption  has 
become  barred  by  lapse  of  time  admit,  either 
by  word  or  act,  tbat  his  mortgage  Is  stlU  a 
sabslsting  lien,  the  bar  previously  existing 
will  be  considered  to  have  been  waived,  and 
.  the  equity  of  the  mM-tgagor  revived,"  and 
that  "an  admission  having  this  effect  will  be 
considered  to  have  been  made  if  the  mort- 
gagee Institute  proceedings,  either  by  suit 
or  otherwise,  to  foreclose  his  mortgage;  the 
reason  assigned  being  that  such  an  act  is 
entirely  Inconsistent  with  any  pretension  on 
his  part  tbat  his  possession  bad  ripened  into 
a  tiUe."    CSiapln  v.  Wright.  41  N.  J.  Eq.  438, 
443,  444,  5  Atl.  574.   And,  surely,  where  the 
mortgagor  baa  an  existing  right  to  treat  the 
mortgage  as  a  subsisting  security  merely,  or 
as  having  been  foreclosed,  be  cannot  be,  and 
la  not  cut  off  from  the  exercise  of  that  right 
by  any  lapse  of  time,  so  long  as  the  mort- 
gagee, by  a  bill  filed  before  the  right  is  bar- 
red, continued  to  call  on  him  to  exercise  it 
So  that  we  conclude  In  this  connection  that 
no  mere  lapse  of  time  after  this  bill  was  filed, 
and  while  It  is  pending,  could  destroy  Mrs. 
P(dlard's  right  to  elect  now  to  disaffirm  the 
sale  and  purchase  by  the  complainant  and 
she  has  that  right.  If  It  has  not  been  lost  to 
her  by  other  cause  than  the  lapse  of  time. 

It  Is  Insisted  for  appellant  that  It  has  been 
so  lost  It  la  made  to  appear  that  by  her 
answer  to  the  original  bill  Mrs.  Pollard 
made- and  declared  her  election  to  affirm 
the  sale  If  the  mortgage  Itself,  which  she 


attacked  as  not  binding  on  her,  should  be 
held  to  be  valid  and  binding,  and  further 
that  after  the  validity  of  the  mortgage  bad 
been  adjudged  by  this  court,  she  again, 
and  this  time  unconditionally,  declared  her 
election  to  affirm  the  sale.  In  an  answer  to 
the  bill  as  first  amended.  It  m^  be  tbat 
an  election  so  made  would  ordinarily  be 
conclusive  and  Irrevocable.  Such  an  elec- 
tion so  made  could  not  we  apprehend,  be 
receded  from  and  avoided,  even  Id  the  far- 
ther progress  of  tbe  suit  in  which  it  was 
made,  unless  the  other  party  changed  In 
some  way  the  terms  upon  which  It  was 
made,  so  that  If  the  respondent  were  held 
to  it  she  would  derive  less  benefit  or  Incur 
heavier  burdens  than  were  Involved  in,  or 
secured  or  entailed  by,  her  affirmance  when 
it  was  made.  However  that  may  be.— 
whether  or  not  In  every  case  It  would  be 
open  to  the  mortgagor  to  change  his  election 
till  final  decree  rendered,— we  are  quite  con- 
vinced that  in  this  case  Mrs.  Pollard  bad 
the  right  to  change  her  election  at  the  time 
she  filed  her  answer  and  cross  bill  to  the 
bill  as  last  amended,  tor  that  tbe  terms 
upon  which  her  election  to  affirm  was  made 
and  repeated  were  so  changed  by  tbe  last 
amendment  to  the  bill  as  to  take  from  her 
several  thousand  dollars  which  she  was  en- 
titled to  on  the  averments  and  prayer  of  tbe 
bill  In  the  event  of  affirmance  at  both  times 
she  declared  her  election  to  affirm  the  sale. 
Hie  land  embraced  in  the  mortgage  at  the 
sale  under  the  power  brought  considerably 
(three  or  four  thousand  dollars)  more  than 
the  mortgage  Indebtedness.  As  the  case 
was  presented  by  the  bill  up  to  tbe  time  of 
the  last  amendment  embracing  the  times 
when  Mrs.  Pollard  declared  her  election  to 
affirm,  this  surplus  belonged  to  her,  and  was 
to  be  paid  to  her  in  the  event  she  elected  to 
affirm  the  sale;  and  It  was  upon  these 
terms,  and  Induced  by  this  consideration, 
that  she  elected  to  affirm  the  sale.  Had  this 
status  continued,  probably  she  would  have 
been  irrevocably  bound  by  the  election  she 
made.  But  it  did  not  continue.  By  the 
last  amendment  to  the  bill  all  this  surplus 
was  diverted  from  her  and  devoted  to  the 
payment  of  comidainant's  attorneys,  on  the 
assumption  of  her  election  to  affirm  of 
course.  Then  It  was  thaf  seeing  that  the 
terms  upon  which  she'bad  made  her  election 
had  been  changed  to  her  detriment;  that 
whereas  under  the  proposition  mode  to  her 
by  tbe  original  bill  she  would  receive  aev- 
eral  thousand  dollars  if  she  affirmed  the 
sale,  under  the  amended  bill  she  would  re- 
ceive nothing  up<m  affirmance!— she  filed  her 
j  answer  and  cross  bill  to  the  bill  as  last 
amended,  and  therein  withdrew  her  former 
I  declaration  of  election,  and  declared  her  elec- 
tion to  disaffirm  said  sale.  We  think  she 
I  bad  the  clear  right  to  do  this.  The  com- 
,  ploinant  could  not  thus  play  loose,  and  hold 
'  her  fast.  Having  made  a  definite  propoAl- 
I  tlon  to  her,  she  could  only  accept  m  reject 
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It  ai  formulated  and  presoited,  and  she 
had  a  right  to  relr  upon  the  propoeltion  not 
belng^  changed  to  her  detriment  Having 
elected  to  affirm  the  Bale  on  the  terms  ottes- 
ed  in  the  event  of  affirmance,  she  could  not 
prevent  complainant  from  exercising  Its 
right  to  amend  Its  bill,  and  thereby  change 
the  proposition  so  as  to  take  from  her  the 
omslderatlon  inducing  her  affirmance;  bnt 
she  had  tibe  right  to  pass  anew  upon  the 
amended  proposition,  and  say  whether  upon 
It  she  would  affirm  or  disaffirm.  The 
amendment  set  at  large  her  power  of  elec- 
tion, released  her  from  the  election  made, 
and  gave  her  the  right  to  make  a  new  elec- 
tloOt  ccmserTatlve  of  her  Interest  under  the 
new  proposition.  As  said  by  the  chancellor: 
"The  mortgage  company  actively  induced 
Mrs.  Pollard  to  make  the  election  she  did 
by  a  proposition  in  definite  terms;  and  It 
aeema  to  be  a  statement  of  equitable  prin- 
ciples too  axiomatic  to  need  argument  to 
saj  that  It  cannot  now  be  permitted  to 
change  the  terms  of  the  proposition,  and 
yet  continue  to  hold  the  respondent  to  the 
election  first  made."  It  must  either  stand 
to  the  case  presented  to  Induce  her  to  affirm, 
or,  departing  therefrom,  it  must  release  her 
from  the  affirmance  Induced  by  the  original 
inesentatlon.  So,  upon  the  bill  as  finally 
amended,  we  hold  that  Mrs.  Pollard  had  the 
rjlght  to  retrace  her  steps  and  dlaafflrm  the 
sale  and  purchase  by  the  moi-tgagee,  that 
she  properly  exwclsed  this  right  in  and  by 
her  cross  bill,  that  she  la  entitled  to  the  ra- 
il^ prayed  therein,  and  that  the  demurrers 
to  end  motion  to  dismiss  the  same  vrere 
properly  overruled. 

There  remains  to  be  considered  only  the 
sufficiency  of  complainant's  plea  to  the  cross 
bill  before  referred  to.  In  substance,  the 
Idea  avers  that,  after  the  respondent  bad 
elected  wlginally  to  affirm  the  sale,  com- 
plainant Boid  the  land  to  one  Armlstead.  ex- 
ecuted to  him  a  bond  for  title,  pot  him  In 
possesBhm,  and  received  the  consideration  In 
part;  tbat,  with  a  knowledge  of  all  this. 
Mrs.  Pollard  afterwards  repeated  her  af- 
firmance, and.  said  Armlstead  has  continued 
In  poasestion,  In  otlier  part  paid  the  consid- 
eration, and  has  made  eztaulTe  permanent 
Improvements  (qvedfylng  the  same),  to  th« 
TOlue  of  $7,250,  thereby  greatly  enhancing 
the  value  of  the  land,  wberef(n«,  the  plead- 
er ettncludes,  'It  would  be  Inequitable  for 
the  respondent  to  be  now  permitted  to  with- 
draw h»  election  to  Cfflofirm  said  purchase 
of  said  mor^aged  premises  by  complainant, 
and  tha«by  invtdve  complainant  and  said 
Armlstead  In  great  toss,  and  pertiaps  liti- 
gation In  reference  to"  the  sale  by  complain- 
ant to  Armlstead.  Little  nbei  be  ^d  of 
this  plea.  It  presents  no  defense  against 
the  relief  sought  by  Uw  cross  blU  of  Mn. 
Pollard.  What  we  have  said  in  another 
connection  Ahows  the  grounds  of  our  coneln- 
slon  that  Mrs.  Pollard  Is  entlUed  to  the  re- 
lief prayed.  The  complainant  ttself  gar* 


her  the  right  to  disaffirm  the  sale.  It  caur 
not  defeat  that  right  by  its  own  actiiHi  in 
making  a  resale  pendoite  lite,  and  Arml- 
stead, of  course,  has  no  greater  rights  than 
the  company— mortgagee— bad.  Whatem 
the  company  did  with  the  land  atter  this 
suit  was  instituted  was  nec»asarily  subject 
to  the  final  determination  of  the  rights  <MC  the 
parties  to  the  suit,  and  ArmlstMd,  of 
course,  purchased  and  made  Imiffovemaits 
upon  the  land  at  the  peril  of  any  reault 
reached  In  this  litigation  between  the  mort- 
gagor and  mortgagee,  having.  It  1b  scarctfr 
necessary  to  say,  reconrae  for  his  damages 
against  his  vendor;  and  If  he  were  a  party 
to  this  cause,  which  he  Is  not,  he  could  as- 
sert no  right  or  defense  other  than  such  as 
the  complainant-mortgagee  could  assert. 
We  find  no  error  In  the  decree  of  the  ci^ 
court,  and  it  must  be  affirmed. 


HOUTON  V.  LOUISVILLE  ft  N.  B.  OO. 

(Supreme  Court  of  Alabama.    Dec.  20,  1900.) 

CARRfBRa-RAILROADS-FAILUREi  TO  DBUV- 
BR  GOODS— DBBTRUCTION  BT  StRB— SPSClAl. 
CONTRACT  —  BILIi  OF  I4AOINO  —  EVXDBNCB  — 
TBCHNICAL  WORDS  BXPLAINBD  BY  WITNESS 
— RBDUCBD  RATBB  —  CONSIDBRATZON  FOR 
SPECIAL  CONTRACT— BURDBN  OF  PROOF-IN- 
STRUCTION—DBHURRER  WAIVBD. 

1.  Where  a  demurrer  was  Interposed  to  a 
special  plea,  aud  no  judgm^t  appeared  there- 
on in  the  record,  the  demurrer  wul  be  deemed 
to  have  been  waived. 

2.  In  an  action  the  consi^ee  against  a 
carrier  for  failnre  to  deliver  gooda,  the  bill  of 
lading,  which  was  made  out  by  the  eonsignors 
on  their  own  special  blank,  but  was  not  signed 
bv  the  consignors  or  consignee,  and  only  by 
the  carrier's  agent,  was  properly  admitted  In 
evidence,  as  the  consignors,  by  shipping  the 
goods  ander  the  bill,  accepted  the  same,  and 
were  bound  thereby,  though  they  had  not  rign* 
ed  it. 

5.  In  an  action  against  a  carrier  by  tht  com- 
elgnee  for  failure  to  deliver  goods,  the  bill  of 
lading,  which  contained  a  stipulation  exempting 
the  currier  from  liability  for  loss  or  damage  to 
the  goods  by  fire,  and  which  was  made  out  by 
the  consignors  on  one  of  their  own  special 
blanks,  was  projierly  received  in  evidence,  as 
the  consignors  were  neceasarily  the  agents  of 
the  consignee  for  the  shipment,  and  could  bind 
the  consignee  by  the  bill  of  lading  without  ex- 
press authorit;r. 

4.  In  an  action  against  a  carrier  for  failure 
to  deliver  goods,  where  the  bill  of  lading  con- 
tained the  words,  "K.  D.  &  released,"  in  the 
description  of  the  property,  an  objection  to  al- 
lowing the  railroad  agent  to  explain  thar  terms, 
on  the  gronnd  that  it  was  the  doty  of  the 
court  to  define  and  construe  words,  was  prop- 
erly overruled,  as  such  rule  does  not  apply  to 
the  construction  of  technical  words. 

6.  Reduced  rates  given  for  the  transporta- 
tion of  freight  is  a  suffldent  consideration  to 
support  a  special  contract  exempting  Uie  car 
rier  from  liability  for  loaa  or  damage  by  fire 
not  caused  by  the  carrier's  negligence. 

G.  Where,  In  an  action  against  a  earner  for 
failure  to  deliver  goods,  it  was  proved  that  spe- 
cial rates  of  transportation  had  been  given  as 
the  consideration  for  an  exemption  from  liabili- 
ty, it  was  error  to  allow  a  witness  to  testify 
that  the  rates  given  were  approved  by  the  in- 
terstate commerce  commtsslon,  as  such  fact 
should  have  been  established  by  the  best  evi- 
dence,—the  rulings  of  the  commbidpn.  , 
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7.  In  an  action  against  a  carrier  for  fallnre  to 
deUrer  goods,  where  the  dellrery  of  the  goods 
to  the  carrier,  and  the  failnre  of  the  carrier  to 
deliver  tbem  at  their  destination.  Is  ahown.  tbe 
burden  of  proof  ia  on  tbe  carrier  tbat  the  loaa 
occurred  without  its  fault 

8.  PlaintifF  was  the  consignee  of  a  car  of 
waKonx,  which  was  destrored  by  fire*  while  in 
transit  over  the  defendant  road..  The  fire  in 
tbe  car  was  discovered  a  littie  after  midnight, 
when  the  train  was  between  stations,  about 
fonr  miles  from  B.,  a  station  with  a  large  wa- 
ter tank,  and  which  the  train  nad  jast  left. 
The  wagons  were  properly  packed  in  the  car 
without  any  inflammable  mnterial,  and  the  car 
door  sealed,  with  the  usual  car  seals.  On  dis- 
covering smoke  issuing  from  thf>  car,  the  train 
was  stopped,  but  no  flame  was  discovered  until 
tbe  conductor  opened  the  door  of  the  car.  A 
small  hole  was  cut  through  the  roof  of  the  car, 
tbrongh  which  a  few  pails  of  water  were  pour- 
ed, bat,  the  hole  being  lo  small,  somp  of  the  wa- 
ter waa  lost  On  the  ctrnductor'a  orders,  tbe 
train  was  cut,  and  tbe  huming  car  taken  four 
miles,  to  W.,  a  station  where  there  was  no  wa- 
ter tank  or  appliances  for  extinguishing  fires, 
f  e(d,in  an  action  for  failure  to  ddiver  tbie  wag^ 
ons,  that  the  evidence,  though  not  conflictlnE. 
was  such  that  different  minds  might  reasonably 
draw  different  inferences  therefrom  in  regard 
to  defendant's  diligence  in  attempting  to  extin- 
guish the  same,  and  hence  it  was  error  for  the 
court  to  give  a  general  charge  in  favor  of  the 
defendant. 

Appeal  from  circuit  court,  Lauderdale 
county;  E.  B.  Almon,  Judge. 

Action  by  A.  E).  Monton  against  tbe  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  judgment  In  favor  of  tbe  defendant,  plain- 
tiff appeals.  Reversed. 

This  was  an  action  brought  by  the  ap- 
pellant, A.  B.  Mouton,  the  successor  of  the 
firm  of  Moss  &  Mouton,  against  the  Louis- 
ville &  Nashville  Railroad  Company,  for  Its 
failure  as  a  common  carrier  to  transport 
and  deliver  certain  wagons  delivered  to  it 
at  Florence,  Ala,,  to  be  carried  to  Lafayette, 
La. 

The  defendant  pleaded  the  general  issue 
and  a  special  plea,  the  substance  of  wblcb 
la  set  forth  In  the  opinion.  To  this  plea  the 
defendant  demurred  apon  several  grounds. 
The  jadgmmt  entry  upon  this  demurrer  was 
as  follows:  "Comes  the  parties  by  their 
attorneys,  and  the  demurrer  to  the  special 
plea  filed  In  this  canse  on  liie  7th  day  of 
March,  1890,  Is  by  the  court  overruled."  The 
other  facts  of  the  case,  necessary  to  an  un- 
derstanding of  the  decision  on  the  present 
appeal,  are  sufficiently  stated  In  tbe  opinion. 

Upon  fbe  IntrodnctloD  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant, 
gave  the  gejieral  affirmative  charge  In  its 
behalf,  to  tbe  giving  of  which  charge  the 
plaintiff  duly  excepted. 

There  were  verdict  and  jndgmmt  for  the 
defendant.  The  plaintiff  appeals,  and  as- 
signs as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserv- 
ed. 

John  T.  Aircraft  and  Emmet  O'Neal,  for 
appellant.  Thos.  G.  &  Chas.  P.  Jones  and 
Alex  C.  Birch,  for  appellee. 


HABAl^N,  J.  I.  The  complaint  Is  in 
Code  form  gainst  defendairt,  for  failure  as 
a  common  carrier  to  transport  certain  de- 
scribed wag<»i8,  delivered  to  it  at  Floroice. 
Ala^  to  be  transported  to  Lafarette,  Lt. 

Tbe  defendant  pleaded  tbe  general  issoe, 
and  a  special  plea,  tbat  tbe  HHrt^rty  was 
delivered  to  it  as  a  common  carrier  at  Flor- 
ence, Ala.,  under  a  contract  expressed  in  the 
bill  of  lading,  whereby  It  was  stipulated  and 
agreed  that  defoidant  should  not  be  liable 
"for  any  lose  th«eof  or  damage  thereto  by 
causes  beyond  its  control  or  by  floods  or 
are,"  alleging,  "tiut  while  said  jftopatf 
was  in  Its  posseition  and  during  tbe  trans- 
portation, said  property  waa  destroyed  by 
Are,  and  that  said  fire  and  said  loss  w«e 
not  the  result  of  n^Ugoice  on  tbe  part  of 
defendant" 

There  was  a  dunnrrer  to  this  plea  on  aev- 
eral  gronnds,  but  no  Judgment  thereon  ap- 
pears, and  it  will  be  treated  as  waived. 

The  plaintiff  filed  replications  to  this  plea, 
'•(D  .That  there  waa  no  consideration  mov- 
ing trom  defendant  to  the  plaintiff  for  the 
special  llmltatlona  limiting  UabiUty,  09 
there  was  no  consideration  moving  from  the 
defendant  to  the  consignor  of  tbe  goods  for 
the  special  limitations  limiting  liability,  and 
(3)  tbe  bill  of  lading  was  not  signed  by  the 
shipper  or  bis  agent" 

Tlie  defendant  moved  to  strike  replications 
1  and  3,  and  the  Judgment  entzy  afaowa,  in 
proper  form  of  Jndgmoit,  that  the  motI<m 
was  granted;  but  the  motion,  ruling  of  tbe 
court  thereon  and  exception  to  the  ruling, 
do  not  appear  in  the  bill  of  exceptions. 

Tbe  case  was  tried,  therefor^  on  the  gen- 
eral issue;  on  Issue  Joined  on  the  defend- 
ant's special  plea,  and  on  Issue  Joined  on  the 
repUcatlcHis  to  defendant's  said  sbedal  plea. 
Stated  In  condensed  form,  tbe  Issnes  w«re, 
whether  or  not  there  was  any  binding  spe- 
cial contract,  such  as  is  set  up  in  said  spe- 
cial plea;  and  If  so,  whether,  while  the 
property  was  In  tbe  possession  of  defendant' 
and  during  its  transportation.  It  was  destroy- 
ed by  fire,  by  the  n^ligence  of  defendant; 
and,  whether  there  was  any  consideratlcMi 
moving  from  defendant  to  the  consignor  of 
the  goods  for  the  special  stipulation  limiting 
defendant's  liability  for  the  loss  of  the  goods 
by  fire  during  transportation. 

2.  It  was  admitted,  tbat  on  tbe  20th  Sep- 
tember, 1897,  the  Florence  Wagon  Woi^s, 
the  manufacturers  of  the  wagons  and  the 
consignors,  delivered  to  defendant  at  Flor- 
ence one  car  of  wagons,  directed  to  Moss 
&  Mouton,  the  consignees,  at  Lafayette,  La., 
and  that  said  car  and  goods  were  never 
delivered.  The  value  of  the  wagons  was 
also  admitted,  and  that  tbe  plaintiff,  A.  K 
Mouton,  was  tbe  successor  of  said  Moss  ft 
Mouton  and  the  prop»  party  to  bring  the 
suit 

It  was  shown  that  the  car  was  [woperiy 
packed  without  waste  or  shavings,  and  that 
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the  wagons  could  not  be  very  easily  remov- 
ed from  the  car  by  an  Inexperienced  person, 
and  could  be  much  more  easily  removed 
through  one  door  of  the  car,  than  through 
the  other.  They  were  taken  to  pieces  for 
shipment 

This  proof,  without  more,  entitled  the 
plaintiff  to  a  verdict. 

3.  The  carrier  is  liable  at  common  law  for 
the  safety  of  the  goods  Intrusted  to  his  care 
for  transportation,  for  Injuries  or  losses 
which  cannot  be  directly  traced  "to  the  act 
of  God,  or  of  the  public  enemy,  or  of  the 
party  complaining."  To  this  extent,  his  lia- 
bility is  that  of  an  Insurer.  But  it  Is  well 
settled,  that  the  carrier  "may,  by  special 
contract,  limit  or  qualify  his  liability  as  an 
Insurer,  or  his  common-law  liability.  •  •  • 
not  only  touching  the  risks  or  accidents  for 
which  he  Is  answerable,  but  also  as  to  the 
amount  of  damages  for  which  he  will  be 
liable  In  the  event  of  loss  or  injury,  when 
the  purpose  appears  to  secure  a  reasonable 
and  Just  proimrtlon  between  his  liability 
and  his  compensation."  Railroad  Co.  v.  Lit- 
tle, 71  Ala.  611.  When  relying  on  this  ex- 
emption from  liability  for  loss  of  goods  by 
Are,  delivered  to  it  for  carriage,  the  carrier 
must  show  that  the  goods  were  destroyed 
by  fire,  and  that  such  loss  was  without  fault 
on  its  part  Railroad  Cb.  v.  Touart  97  Ala. 
S14,  11  South.  766.  The  special  plea  of  the 
defendant  In  apt  terms  sets  up  the  exemp- 
tion of  defendant  from  his  liability  as  an 
insurer  in  the  transportation  of  the  freight 
and  averred  that  the  loss  of  the  goods  was 
not  the  result  of  negligence  on  its  part. 

4.  The  defendant  introduced  a  bill  of  lad- 
ing it  signed  for  the  freight,  which  con- 
tained the  clause:  "It  Is  mutually  agreed. 
In  consideration  of  the  rate  of  freight  here- 
inafter named,  as  to  each  carrier  of  all  or 
any  of  said  property  over  all  or  any  portion 
of  said  TDUte  to  destination,  *  •  •  that 
every  service  to  be  performed  hereunder  shall 
be  subject  to  all  the  conditions  on  the  back  of 
this  receipt  which  are  hereby  agreed  to  by 
the  shipper  and  by  him  accepted  for  himself 
and  his  assigns  as  Just  and  reasonable." 
(Here  follows  a  description  of  the  freight, 
with  the  names  of  the  consignees,  "Moss  & 
Moutou,  Xjifayette,  La.  Rate,  43c.,"  and  was 
signed  "C.  N.  Jones,  Agent")  On  the  back 
of  this  receipt,  under  the  bead  of  "Condi- 
tltHia,"  appears  among  other  stiptdations,  the 
following:  "(1)  No  carrier  or  party  In  pos- 
session of  all  or  any  of  the  property  herein 
described,  shall  be  liable  for  any  loss  thereon 
or  damage  thereto,  by  canses  beyond  its  con- 
tnH,  or  by  floods  m  fire,  or  by  quarantine,** 
etc. 

The  defendant  proved  that  the  wagon 
works  had,  for  its  own  convenience,  its  own 
bills  of  lading  In  blank,  and  made  out  the 
one  ofTered  in  evidence  in  triplicate  and  sent 
them  with  the  car  when  loaded  to  the  agent 
to  be  signed;  that  the  agent  signed  the  three, 
one  was  kept  by  the  railroad  company,  and 


two  were  returned  to  the  shippers,  one  of 
which  they  retained,  and  the  other  they  for- 
warded to  the  consignees.  Tlie  plaintiff  ob- 
jected to  the  Introduction  of  this  receipt  or 
bill  of  lading,  because  It  was  not  signed  by 
the  Florence  Wagon  Works,  nor  by  the 
plaintiff;  and  because  it  was  not  shown  that 
the  plaintiff  authorized  the  Florence  Wagon 
Works  to  accept  a  shipping  receipt  or  bill  of 
lading,  containing  exemptions  from  liability 
by  Are.  These  objections  were  without  mer- 
it Made  out  and  accepted  as  a  shipping 
receipt  by  them  and  acted  on  by  them  as 
such,  it  was  not  necessary  to  be  binding  on 
them,  for  them  to  sign  the  same,  nor  to  notify 
the  carrier  that  they  had  accepted  It  Ex- 
tract Go.  v.  Ryan,  101  Ala.  274, 15  Sooth.  807; 
Railroad  Co.  v.  Fulgham,  01  Ala.  555,  8  South. 
803;  1  Pars.  Cont.  492,  note  1.  They,  and 
not  defendant,  were  necessarily  the  agents 
of  the  consignees  for  the  shipment  of  the 
goods,  and  defendant  was  bound  to  ship  by 
their  Instructions,  as  it  did.  What  the 
agreement  lietween  them  and  the  consignees 
was,  as  to  the  sale  and  purchase  of  the 
goods,  and  how  they  were  to  be  shipped,  de- 
fendant had  no  means  of  knowing,  and  was 
not  interested  or  bound  to  ascertain.  A  bill 
of  lading  given  by  a  carrier  on  the  delivery 
of  the  goods  to  him  for  transportation,  lim- 
iting its  extraordinary  liability.  Is  regarded 
as  a  special  contract,  if  accepted  by  the  ship- 
per or  consignor  with  knowledge  of  its  con- 
tents, or,  if  reasonably  prudent,  with  oppor- 
tunity of  acquiring  such  knowledge.  Ball- 
road  Co.  V.  Little,  71  Ala.  611;  Ste^e  t. 
■Townscud.  37  Ala.  247. 

6.  The  bill  of  lading,  as  made  out  by  the 
shippers  under  the  head  of  "Articles,"  spec- 
ifies the  articles  shipped,  as  "1  car  farm 
wagons.  K.  D.  &  released."  When  the  rail- 
road agent,  Jones,  was  being  examined,  he 
was  asked  by  defendant  what  "K.  D.  &  re- 
leased" appearing  on  the  bill  meant  The 
plaintiff  objected  on  the  ground  that  "It  is 
the  dntj  of  the  court  to  define  and  conatroe 
the  meaning  of  words."  The  objection  was 
properly  overruled,  the  principle  invoked  hav- 
ing no  application  to  such  signs  and  tech- 
nical words  as  are  here  employed,  and  which 
are  not  In  general  use.  It  was  fully  ex- 
plained by  Jones,  defendant's  agent  and  wit- 
ness, and  by  J.  C.  Little,  the  plalntiSTs  wit- 
ness, who  made  out  the  bills  of  lading,  ship- 
ped the  goods  and  sent  the  duplicate  copy  to 
the  consignees,  that  "released,"  meant  that 
the  carrier  was  released  by  the  ahlpper  from 
liability  for  loss  not  occasioned  by  tbe  car- 
rier's negligence,  and  the  shipper  gets  a  bet- 
ter rate  of  freight  when  it  Is  released^  that 
"E.  D."  meant  knocked  down,  that  la,  that 
the  wagons  were  not  set  up  In  ninnlng  or^ 
der,  but  taken  to  pieces,  when  packed  In  the 
car.  It  was  further  shown,  without  conflict 
that  the  rtieased  freight  enlarges  to  Lafay- 
ette were  43  cents  per  hundred  pounds, — 22 
cents  from  Florence  to  New  Orleans,  and  21 
c^ta  from  the  latter  point  to  L^^tte;  and 
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that.  If  the  freight  bad  not  been  reduced.  80 
per  cent  higher  rate  than  43  cents  per  hun- 
dred, wonld  have  been  charged.  It  is  well 
settled,  that  reduced  rates  clren  for  the 
tran^rtatlon  ftf  freight  is  a  sufficient  con- 
sideration to  support  the  special  contract  of 
exemption  In  ease  of  loss  by  fire  without  the 
carrier's  negligence.  Railway  Co.  t.  Har- 
well, 97  Ala.  S41,  11  South.  781;  BaUroad  Co. 
V.  Oden,  80  Ala.  38;  York  Co.  t.  lUlnols  Cent. 
R.  Ca.  3  Wall.  107,  18  L.  Ed.  170;  Hutfch. 
Carr.  {  278;  Code,  I  1800. 

In  this  couKctloa  it  may  be  stated,  that  It 
was  not  pn^r  for  the  court  to  allow  this 
witness  to  state,  that  the  classlQcatlon  and 
rates  charged  were  approved  by  the  Inter^ 
state  commerce  commission.  If  It  was  im- 
portant to  show  the  rulings  and  orders  of  that 
commission,  higher  and  better  evidence— the 
rulings  themselves— was  required,  and  they 
could  not  be  shown  by  parol. 

6.  From  what  has  gone  before,  the  case  Is 
disembarrassed  of  the  main  questions  In- 
volved except  the  one,  whether  or  not  the 
defendant  used  proper  care  to  extinguish  the 
fire,  after  Its  discovery.  The  contention  on 
the  part  of  defendant  Is,  that  the  evidence 
l8  without  conflict  and  the  general  charge 
was  propwly  given  in  favor  of  defendant  on 
it,  as  well  as  on  all  other  questions  tried. 
This  position  Is  seriously  controverted  on  the 
other  side,  on  the  law  and  facts. 

Ttxe  rale  applying  in  snch  cases  has  been 
aptly  stated  to  be,  that  "In  all  cases  not  free 
fkt>m  doubt,  either  where  the  evidence  Is  con- 
flicting, or  where  It  is  not,  and  different 
minds  may  draw  dlffoimt  Inferences  or  con- 
clusions on  the  subject,  the  question  of  n^ 
llgence  Is  one  of  fact  for  the  determination 
of  the  Jury.  ItJbecomes  a  question  of  law  to 
be  determined  by  the  court  only  when  the 
case  Is  so  free  from  donbt  as  tbat  the  infers 
ence  of  negligence  to  be  drawn  from  facts  is 
clear  and  certain."  Bailroad  CO.  v.  Bayllss, 
74  Ala.  19U  161;  aty  Council  t.  Wright  72 
Ala.  411;  Wilson  t.  RaiUroad  Co..  85  Ala.  268, 
4  South.  701;  16  Am.  &  Eng.  Bdc  Law,  465- 
408,  and  notes. 

The  burden  ot  proving  that  the  loss  oc- 
curred without  the  fault  of  defendant  as  we 
have  seen,  was  on  It  Railroad  Co.  v.  Ton- 
art,  97  Ala.  514,  II  South.  766;  Railroad  Co. 
T.  Little,  71  Ala.  616. 

7.  It  does  not  appear  how  the  fire  origi- 
nated. From  aught  appearing,  it  would  seem 
due  care  had  been  enrelsed  on  the  part  ot 
the  shipper  and  the  carrier  to  prevent  the 
Are.  The  belght  waa^  as  shown,  well  pack- 
ed, without  the  presence  of  any  Inflammable 
material,  in  a  close  wdl-cons^ticted  freight 
car,  with  no  cracks  or  apertures  through 
wfaldi  sparks  cotdd  enter,  until  after  the 
Are  originated.  The  doors  wne  well  dosed 
and  sealed.  It  was  shown  1^  competent 
proof  that  the  train  of  cars  was  well  equip- 
ped, and  had  a  crew  consisting  of  the  con- 
ductor, engineer,  fireman,  and  two  brake- 
men,  one  of  them  being  a  flagman.  The  car 


consumed  was  the  eighth  one  from  the  en- 
gine. In  a  train  ot  18  can.  The  train  left 
Decatur  on  Its  way  south,  at  9  o'clock,  the 
4th  of  October,  1897.  It  stopped  at  Blount 
Springs,  where  there  was  a  large  tank,  Just 
on  the  roadside.  The  brakemen  and  the  con- 
ductor inspected  the  train  at  tliis  point,  and 
discovered  no  fire  In  It  It  was  five  miles 
from  Blount  to  Beeds.  the  next  station,  and 
when  the  train  was  about  a  mile  south  of 
Reeds,  the  conductor  as  he  testified,  being  in 
the  cupola  of  his  caboose,  looking  over  the 
train,  saw  a  blaze  break  out  In  the  north- 
east comer  of  said  car,  and  the  train  was 
stepped  as  soon  as  it  could  be  done,  at  12:15 
o^dock  a.  m.;  that  he  went  over  the  top  of 
the  cars,  and  descending  near  the  one  In 
which  the  fire  was,  discovered  fire  coming 
from  the  inside,  between  the  tongues  and 
grooves  of  the  planks  out  of  which  the  car 
was  constructed,  the  tongues  having  burned 
out;  that  he  prized  the  door  open,  but  could 
not  get  the  wagons  out  uid  chopped  a  hole 
through  the  root  and  as  he  stated,  bad  about 
a  dosra  buckets  of  water  brought  and  poured 
In;  the  fire  was  In  the  comer  of  the  car 
near  the  top,  and  It  was  the  wagons  on  fire; 
that  they  could  do  nothing  with  lt~when 
they  poured  vnter  on  It  the  fire  would  go 
down  a  little,  but  before  they  could  get  oack 
tt  gained,  and  after  a  stop  of  16  or  20  min- 
utes, and  finding  the  fire  was  steadily  gain- 
ing on  them,  they  decided  to  go  to  Warrior 
for  help,  and  cut  loose  from  the  rest  of  the 
train,  and  ran  to  Warrlra.  distant  about  4 
miles;  that  they  had  beoD  running  about  18 
nOles  an  hour,  the  rules  allowing  80.  The 
seals  on  Uie  doors,  which  he  broke,  were  all 
rlf^t;  they  had  three  Iron  buckets  on  the 
train,  holding  a  little  more  than  a  common 
water  bucket  and  the  engine  stadk  had  a 
spark  arrester  on  it  He  also  further  tes^ 
tlfied.  that  he  vrent  to  Warrior  because  he 
had  to  get  the  train  ofC  the  main  line  to  let 
the  passenger  train,  coming  north,  pass  them; 
that  it  took  about  8  mhiutes  to  run  to  War- 
rior; went  Into  Warrior  blowing  fire  alarm; 
stayed  20  or  25  minutes  tbere,  and  turning 
flie  burning  car  over  to  the  side-track  man 
he  went  back  for  the  other  cars  left  on  the 
line  near  Reeds;  that  the  fire  was  so  hot  at 
Warrior  they  could  not  get  Into  tbe  car,  after 
liaviag  battered  the  door  in  with  railroad 
iron,  and  ^e  wagtms  were  so  paciked  in  the 
car.  they  could  not  get  them  out  further 
than  that  a  few  pieces  were  prised  out 

Seay,  the  fiagman,  testified  that  standing 
In  the  cupola  with  the  conductor  he  saw  the 
fire,  which  burst  out  like  from  a  big  pile  of 
kindling;  tttat  he  did  not  go  to  the  burn- 
ing car,  but  went  bock  to  the  top  of  the  hill, 
as  the  rules  required  him  to  do,  to  signal 
any  train  that  might  be  comli^  behind  them, 
the  rule  being,  that  If  for  any  reason  the 
forward  train  is  required  to  stop  It  must 
send  back  the  flagman,  to  flag  any  train  that 
may  be  behtaid;  tbat  he  steyed  about  00 
minutes  when  they  called  hhn  In;  ai%t  when 
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tlier  got  to  Wuilor,  about  two-tlilids  of  the 
top  of  tbe  car  was  on  fire,  and  26  or  80  peo- 
ple were  them. 

Frank  SmlOk,  a  brakemaiu  teatlfled  that 
after  turning  over  the  hill  below  Blount 
SprlngBt  being  on  the  third  car  from  the  en- 
g^,  be  aaw  naoke  eomlng  from  under  the 
edge  of  Hie  roof  of  tlie  car  of  wagons;  that 
the  swbigman  ran  to  tell  the  conductor,  and 
wltDOBB  ran  to  tell  the  engineer;  that  when 
be  vent  back,  tbesti  waa  no  Mase  coming 
out,  and  he  oould  not  get  water  the 
bucket  he  brought  with  him  from  Vae  tender 
Into  the  fire;  that  the  conductor  then  had 
them  to  open  the  door,  when  they  saw  the 
blaxe  In  the  back  end  of  tbe  car,  but  could 
not  get  to  It;  that  he  then  went  back  to 
the  engine  and  got  a  coat  pick  and  cut  s 
hole  in  tbe  top,  and  when  he  did  so,  the 
blaze  first  came  ont»  and  he  poured  In  a 
bucket  of  water,  but  tbe  hole  was  not  large 
enough  and  some  of  the  water  was  tost;  that 
they  poured  la  flre  or  six  bnc&ets  ot  water, 
and  the  conductor  aald  there  was  no  use  to 
try.  as  we  could  not  put  out  the  flre;  that 
they  had  three  bnctcets  and  he  find  Wil- 
liams brought  tbe  water;  that  be  did  not 
think  the  engineer  and  fireman  went  back 
to  the  burning  car;  tbe  buckets  were  of  Iron 
and  held  two  gallons;  that  witness  brought 
only  two  buckets  of  water  tram  the  engine 
and  the  swlngman  brought  one  from  tbe  ca- 
boose; that  there  was  no  water  tank  at  War- 
rior, but  there  was  a  branch  there,  from 
which  water  could  not  have  been  brougbt 
ftist  enough  to  put  out  tbe  flre. 

The  evidence  for  defendant  further  tend- 
ed to  show,  that  after  the  car  arrlTed  at 
Warrior,  where  they  had  no  arrangements 
for  extinguishing  fires  and  with  the  appli- 
ances at  hand,  the  flre  could  not  bave  been 
extingulsbed. 

We  bare  been  careful  to  set  out,  in  as 
brief  space  as  possible,  tbe  main  features  of 
tbe  CTldence  bearing  on  tbe  question  In  hand 
as  delivered  by  the  witnesses.  It  occurs  to 
us,  assuming  that  there  is  no  material  con- 
flict in  the  evidence,  as  contended  by  de- 
fendant, that  different  minds  might  reason- 
ably draw  dHferent  inferences  and  conclu- 
sions therefrom,  as  to  whether  detendanf  a 
employes  by  due  care  and  diligence  might 
or  not  have  extingulsbed  the  flre  when  It 
was  first  discovered.  This  involves  the  oth- 
er Inquiries,  whether  they  were  dilatory  or 
not  In  bringing;  water  from  the  tank  to  poor 
on  the  flames  at  the  place  In  the  car  at 
which  ttie  flame  appeared  at  the  time  to  be 
confined;  whether  or  not  they  cut  a  large 
enough  aperture  In  tbe  roof  through  which 
to  flood  the  flre  when  discovered,  and  wheth- 
er they  might  not  have  us'ed  more  water  for 
tbe  purpose  than  they  did;  whether  or  not, 
the  conductor  exercised  good  discretion  In 
opening  one  of  the  doors  of  the  car,  which 
admitted  fresh  quantities  of  air  to  the  flames; 
and  whether  or  not  it  was  best  to  go  to 
Warrior,  where  there  were  no  facilities  for 


cxttognlshing  tbe  flre»  or  return  to  B1 
Spriiigs^  where  there  was  a  great  tan 
water  8UBceptll»le  of  ready  use  In  flooAni 
car,  etc.  Under  sndi  a  state  of  proof, 
qnestton  of  Uie  exercise  at  due  dlllgemc 
tbe  jnrt  of  the  employte  waa  one  fox 
determination  of  tbe  Jury,  and  not  foe 
court  as  a  matter  of  law  to  decide. 

We  cannot,  wltoout  extending  this  opi 
to  an  extraordinary  length,  for  no  good 
pose  as  It  scema  to  us,  follow  tbe  vasi 
ray  of  assigmnents  of  error  not  likely  to  i 
on  another  trial.  We  have  considered  t 
most  material,  and  In  so  doing  hare  st 
principles  eufBclent  for  the  guidance  oC 
court  on  anodier  trlaL 

Reversed  and  remanded. 


WHATLEY  et  al.  v.  REESB. 
(Supreme  Court  of  Alabama.    Dec.  20,  11 

CONTRACT— INTRODUCTION  IN  BVIDENCB- 
PEAL— OBJECTION— WAIVER  —  EXBCDTTO: 
OUPLICATE-COHPLAINT— QUANTUM  UBl 
—COUNT  ON  CONTRACT-ORAL  BVIDBN 
ADMISSIBILITY. 

1.  Where  the  admission  in  evidence  of  a 
tract  sued  on  is  objected  to  only  on  the  gn 
that  it  was  not  signed  by  plaintiBE,  defend 
could  not  urgR  on  appeal  that  its  admi: 
was  erroneous  because  it  was  signed  by  or 
the  defendants  in  his  Individual  capacity, 
not  as  trustee,  since  all  objections  except  t 
raised  at  tbe  trial  were  waived. 

2.  Where  plaintiff  acted  on  a  contmc 
repair  a  bollding  by  performing  tlie  work, 
fact  that  it  waa  not  signed  by  aim  CMisttt 
no  objection  to  its  introduction  in  evident 
an  action  for  the  work  performed  under  i 
defendant's  signature  was  sufficient  to  cfa 
him,  and  plaintiff's  performance  of  the  - 
tract  showed  an  acceptance. 

3.  Where  a  contract  waa  executed  In  d 
cate,  each  party  retaining  a  copy,  the  fact 
the  copies  were  signed  only  by  defendant 
stituted  no  objection  to  the  introdaction  in 
dence  of  the  copy  retained  by  plaintiff,  sin< 
was  as  binding  on  plaintiff  as  if  his  signa 
had  been  attached. 

4.  Where  plaintiff  alleged  that  he  clai 
$1S3  of  defendants,  with  interest,  for  labor 
material  fnmlshed  and  used  by  plaintiff  ui 
a  contract  made  with  the  defendants  for  rej 
Ing  a  certain  bnildin^,  and  that  the  amount 
due  plaintiff  as  an  original  contractor  for  ! 
repairs  after  all  credits  bad  been  deducted, 
contention  that  a  judgment  on  a  quan 
meruit  was  erroneous,  because  the  suit  wa 
a  contract,  cannot  he  sustained,  since  the 
gationa  constituted  a  common  count  tor  li 
done  and  material  furnished. 

6.  Where  plaintiff  sued  on  a  contract  foi 
pairing  a  building,  and  the  contract  did 
specify  tbe  character  and  amount  of  mati 
to  be  furnished,  nor  show  by  what  time 
worit  was  to  be  completed,  it  was  competei 
prove  such  facts  by  parol  evidence,  in  so 
as  tliey  did  not  contradict  the  terms  of 
contract. 

Appeal  from  city  court  of  Anuiston;  Ja 
W.  Lapsley,  Judge. 

Action  by  L.  R.  Reese  ag^nst  H.  W.  W 
ley  and  otboa,  as  trustees  of  the  Ann] 
Normal  and  Industrial  School.  From  a  j 
ment  in  favor  of  plaintiff  defaidanti  api 
Affirmed. 

This  waa  an  action  brought  by  the  at 
lee.  L.  R.  Bees^  against  the  appellanta. 
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stitating  tbe  board  o£  tnutees  of  tbe  Aunls- 
ton  Normal  and  InduBtrial  School,  seeking  to 
recover  an  amount  alleged  to  be  due  the 
plaintiff  for  work  and  labor  done  In  tbe  re- 
jwirlng  ot  tbe  school  building,  and  to  bare  a 
Hen  declared  on  said  building  to  secure  tbe 
payment  of  said  amount. 

The  defendants  pleaded  tbe  general  Issue, 
and  a  special  plea,  tbe  substance  of  which  is 
set  out  In  tbe  opinion. 

On  the  trial  of  tbe  cause,  tbe  plahitifl  In* 
troduced  In  evidence  a  verified  account  and 
claim  of  lien  which  was  recordsd  in  the  of- 
fice of  the  judge  of  probate,  showing  that 
there  was  a  Imlance  due  the  plaintiff  for  la- 
bor performed  and  material  furnished  under 
a  contract  In  repairing  the  school  building. 
After  the  plaintiff  as  a  witness  in  bis  own 
behalf  had  identified  tbe  paper  as  the  con- 
tract under  which  he  had  made  the  improve- 
ments, he  Introduced  said  paper  In  evidence, 
which  was  In  words  and  figures  as  follows: 
"Annlston,  Ala.,  Aug.  17,  1896.  I.  A.  A.  Bat- 
tle, agree  to  furulsb  sand,  brick,  rock  and 
cut  out  foundation,  watar  and  all  lumber  in 
old  church,  part  of  the  first  part  Party  of 
tbe  second  part  L.  B.  Reese  agrees  to  furnish 
all  the  remainder  of  the  material  and  do  all 
the  work  according  to  specification  on  said 
basement  by  A.  A.  Battle  a  complete  turnkey 
Job  for  ths  sum  of  $275.00.  Tbe  said  A.  A. 
Battle  Is  to  pay  from  time  to  time  as  much 
as  possible  until  said  claim  Is  paid.  Dupli- 
cate. [Signed]  A.  A.  Battle."  The  defend- 
ants objected  to  tbe  Introduction  of  this  pa- 
per in  evidence,  "because  It  was  Illegal  and 
Incompetent  and  Incomplete  as  a  contract  and 
was  not  signed  by  Reese,  the  plaintiff."  Tbe 
court  overruled  the  objection,  allowed  tbe  pa- 
per to  be  introduced  in  evidence,  and  to  this 
ruling  the  defendants  duly  excepted.  It  was 
shown  by  the  evidence  that  tbe  said  contract 
was  made  in  duplicate  and  was  signed  by  A. 
A.  Battle,  that  one  of  the  copies  was  left  with 
tbe  plaintiff,  and  that  tbe  other  was  retained 
by  said  Battle.  The  tendencies  of  tbe  other 
evidence  In  tbe  case  are  8u£BcIentIy  stated  In 
the  opinion. 

The  cause  was  tried  by  the  court  without 
the  Intervention  of  a  Jury.  Upon  tha  hearing 
of  all  the  evidence,  the  court  rendered  Judg- 
ment In  favor  of  tbe  pl^ntiff,  ftom  which 
Judgment  tbe  defendants  prosecute  the  pres- 
ent appeal. 

T.  a  Sensabangh  and  A.  P.  McObee,  for 
ai^nants.  CaMwell  ft  Johnston,  for  appel- 
lee. 

HARALSON,  J.  1.  The  first  contention  of 
defendants  below,  appellants  here.  Is,  as  stat- 
ed In  brief  of  counsel,  that  the  court  erred  In 
admitting  in  evidence  the  contract  made  by 
A.  A.  Battle  In  his  own  name,  for  that  there 
is  nothing  to  show  that  Reese  did  not  con- 
tract with  Battle  on  his  own,  personal  credit 
and  xeoonslUUty. 

Tbe  predae  objection  raised  against  the 


Introduction  of  the  written  agreement  In  evi- 
dence was,  "because  it  was  illegal  and  in- 
competent as  a  contract,  and  It  is  not  signed 
by  Beese.  tbe  plaintiff."  All  other  grounds  of 
objection  to  the  Introduction  of  the  paper  as 
evidence  than  the  ones  specified,  must  be 
treated  as  waived.  There  is  no  such  objec- 
tion to  tbe  introduction  of  the  paper  as  that 
urged  in  argument  If  it  was  made  by  Battle 
with  tbe  plaintiff  for  tbe  defendants,  It  was 
not  illegal  and  Incompetent  Tbe  other  ob- 
Jectton,  that  It  was  not  signed  by  Reese,  Is  of 
no  avail.  To  be  binding  on  the  defendants, 
if  made  by  Battle  for  them,  it  need  not  have 
been  signed  by  Reese,  if  he  accepted  and  act- 
ed under  It  Besides,  the  proof  shows,  with- 
out conflict  that  the  contract  was  executed 
by  Battle  in  duplicate,  he  retaimng  one  copy, 
and  tbe  other  was  delivered  to  tbe  plaintiff. 
This  made  it  as  binding  on  him,  as  if  his 
signature  had  been  attached  to  it  Extract 
Co.  V.  Ryan.  104  Ala.  267,  274,  15  South.  807; 
Mouton  T.  Railroad  Co.  (Ala.)  29  South.  602; 
1  Pars.  Cont.  4^;  8  Am.  &  Eng.  Snc.  Iav, 
874. 

2.  The  complaint  alleges  a  contract  be- 
tween the  x>laintiff  and  defendants  out  of 
which  the  suit  grows,  and  the  defendants, 
not  denying  their  ownership  of  the  lot  of  land 
and  building  thereon  la  the  dty  ot  Annlston, 
on  which  the  plaintiff's  lien  as  a  contracting 
mechanic  was  sought  to  be  fixed,  do  allege  in 
their  plea  that  they  wore  not  Indebted  to  tbe 
plaintiff  as  all^^ed  In  tbe  complaint  and  set 
\xp  a  contract,  "that  tbe  said  plaintiff  under- 
took and  agreed  tor  a  price  named,  to  make 
certain  repairs,  changes  and  Improvements  in 
and  about  the  said  building,  v^on  which  the 
said  lien  is  sought  to  be  enforced,  and  that  be 
failed  and  refused  to  carry  out  said  agree- 
ment" This  recognizes  a  contract  between 
them  and  the  plaintiff,  for  work  and  labor, 
such  as  Is  referred  to  in  said  written  Instru- 
ment. Furthermore,  they  sat  out  In  their 
plea  what  the  contract  of  plaintiff  with  them 
was,  for  the  work  to  be  done,  and  materials 
to  be  furnished.  The  proof  is  clear  enough 
reasonably  to  show,  that  Battle  acted  In  the 
premises,  not  for  himself  Individually,  but 
for  the  defendants,  as  their  agent,  and  this 
is  nowhere  deailed,  except  in  the  argument  of 
counsel.  There  Is  no  pretense  that  Battle 
owned  the  property,  but  the  evidence  tends 
to  show  that  he  was  interested  simply,  to  the 
extent  of  expecting,  on  the  1st  of  Octolier  fol- 
lowing, to  open  a  school  in  the  building  to  be 
repaired. 

3.  Another  ground  of  error  assigned  Is,  that 
"the  court  erred  in  rendering  Judgment  upm 
a  quantum  meruit  when  the  suit  was  upon  a 
contract"  There  Is  no  merit  in  this  assign- 
ment. The  complaint  Is,  that  "the  plaintiff 
claims  of  defendants  $183  with  the  interest 
thereon  since  November  1,  1899,  for  labor  and 
materials  furnished  and  used  by  plaintiff  un- 
der a  contract  made  with  the  said  def«idants 
for  repairing  a  certain  building  [describing  IQ, 
and  which  amount  Is  due  ttie  plaintiff  ai  an 

Digitized  by  Google 


608 


29  SOUTHERN  BEFOBTBB. 


Uia. 


original  contractor  for  said  repairs,  after  all 
Just  credits  therefrom."  This  Is  not  a  count 
on  a  contract  No  contract  with  an  averment 
of  Its  breaches  Is  set  out;  but  the  suit  Is  on 
a  common  count  for  labor  done  and  materials 
furnished.  The  complaint,  as  for  the  re- 
mainder, seeks  to  have  the  amotmt  due  plain- 
tiff ascertained  by  the  Judgment  of  the  court, 
for  the  purpose  of  enforcing  his  lien  upon  the 
lot  and  building  ttasreon,  In  repairing  which 
the  materials  and  labor  furnished  by  blm  un- 
der his  contract  entered,  concludlilg  with  a 
prayer,  that  the  lot  and  building  thereon  be 
subjected  to  sale  for  the  payment  of  the 
amount  so  ascertained  to  be  due  and  owing. 
The  complaint  seems  to  be  aptly  drawn  under 
section  2723  of  the  Code  creating  a  lien  In 
f&ror  of  mechanics  and  material  men,  and  no 
objection  was  Interposed  to  its  sufilclency. 

It  will  be  noticed,  that  the  contract  Intro- 
duced in  evidence,  admissible  as  tending  to 
show  the  value  of  the  labor  and  materials 
furnished,  is  loosely  and  Inartiflclally  drawn. 
It  does  not  specify  in  detail,— but  mentions  in 
very  general  terms,— what  the  work  to  be 
done  and  the  character  and  amount  of  the 
materials  to  be  furnished  were;  nor  does  It 
show  by  what  time  the  work  was  to  be  com- 
pleted. These  details  of  the  work  and  mate- 
rials are  not  set  out  In  the  written  agree- 
ment, but  rested  In  parol.  To  the  extent  that 
such  parts  of  the  agreement  were  not  con- 
tradictory of  that  which  was  written,  they 
were  susceptible  of  parol  proof-  Murphy  v. 
Farley  (Ala.)  27  South.  446;  Huckabee  v. 
Shepherd,  75  Ala.  342;  Powell  v.  Thompson, 
80  Ala.  SI.  The  court  allowed  liberal  latitude 
on  both  sides  in,  the  introduction  of  evidence, 
to  clear  op  the  obaearitleB  of  the  writing;  but 
at  last,  for  Qila  purpose,  the  evidence  was  In 
conflict. 

4.  There  was  evidence  on  the  part  of  the 
plaintiff,  tending  to  show  that  he  bad  per- 
formed the  work  he  did  In  a  workmanlike 
manner,  and  on  the  part  of  defendants,  that 
he  had  not  so  performed  his  contract  The 
evidence  also  tended  to  show,  that  plaintiff 
was  prevented  from  completing  the  work  un- 
der his  agreement  therefor,  by  the  active  In- 
terference of  the  defendants.  These  issues 
the  court,  under  the  evidence,  may  well  have 
determined  In  favor  of  the  plaintiff.  We  are 
unable  to  hold  that  the  court  erred  in  so  do- 
ing, or  in  the  anurant  of  tlie  Judgment  ren- 
dered. 

Affirmed. 


CARSON  V.  STATB. 

(Supreme  Court  of  Alabama.    Jan.  16,  1901.) 

HOinCIDa~BVIDBNCB--GHARACTER  OF  AC- 
CUSKO— CROSS- EIXAM INATION. 

1.  Where  the  defendant  In  a  criminal  case 
has  pnt  his  character  for  peace  and  quiet  to  is- 
sue, it  Is  permlsBlble  for  the  state,  on  the  cross- 
examination  of  the  character  witnesaes,  to  ask 
them  U  they  had  ever  heard  of  the  defendant 
getting  drunk,  or  had  ever  heard  of  his  carrying 
a  concealed  pistol. 


2.  Where  the  defendant  has  put  his  character 
for  peace  and  qoiet  in  issue,  and  upon  the  eross- 
exaininatloD  one  of  the  character  witnesses  had 
testified  to  the  defendant's  having  other  diffi- 
culties than  the  one  under  investigation,  it  is 
not  permissible,  npon  the  ezaminatioik  of  said 
witness  by  the  defendant  in  rebnttal,  to  inqniie 
into  the  details  of  snch  othw  difficulty. 

Appeal  from  dty  court  at  Sfontgomerr; 
A.  D.  Sayre,  Judge. 

Clarence  Carson  was  convicted  of  mur- 
der In  the  aeomd  degree,  and  appeals.  Af- 
firmed. 

On  the  trial  of  the  cause.  It  was  shown 
by  the  evidence  liiat  the  defendant  ahot  and 
killed  one  Brown  with  a  pistol,  the  <drcnm- 
stancea  of  the  killing  being  proven.  The  de- 
fendant introduced  several  witnesses,  who 
testified  that  they  knew  tiie  general  ^bar- 
acter  of  the  defendant  In  the  commooltr  in 
which  he  lived,  and  that  said  character  for 
peace  and  quiet  in  the  commnnlty  waa  good. 
Upon  the  croas-exajnlnation  of  one  of  these 
witnesses,  the  state  asked  him  the  followlns 
question:  "Did  you  ever  know  or  hear  of 
his  getting  drunk?'  The  defendant  object- 
ed to  this  question,  upon  the  ground  that  It 
was  Immaterial,  Irrelevant,  and  incompetent. 
The  court  overruled  the  objection,  and  the 
defendant  duly  excepted.  Upon  the  croea- 
examlnatlon  of  another  of  the  witnesses, 
testifying  that  the  defendant's  character  for 
peace  and  quiet  was  good,  he  was  asked  the 
following  question:  "Did  you  ever  hear  of 
hlni  carrying  a  concealed  pistol?**  The  de- 
fendant objected  to  this  question,  npon  the 
ground  that  It  was  Irrelevant,  Immaterial, 
and  Incompetent,  and  duly  excepted  to  the 
court's  overruling  his  objection.  Upon  the 
cross-examination,  another  witness,  who 
had  testified  that  the  character  of  the  de- 
fendant for  peace  and  quietude  in  the  com- 
munity In  which  he  lived  was  good,  was 
asked  the  following  question:  "Did  you 
ever  hear  of  him  having  a  difficulty?'  to 
which  question  the  witness  answered  that 
he  bad  heard  of  the  defendant's  having  a 
difficulty,  and  that  be  saw  It.  Upon  the  ex- 
amination of  this  witness  in  rebuttal,  the 
defendant  asked  blm  the  following  ques- 
tion: "State  what  the  difficulty  was."  The 
state  objected  to  this  question,  which  ob- 
jection the  court  sustained,  and  the  defend- 
ant duly  excepted.  The  defendant  then  ask- 
ed the  witness  several  questions  seeking  to 
show  the  effects  of  tbe  difficulty.  To  these 
questions  the  court  sustained  objections  on 
the  part  of  the  state,  and  to  each  of  these 
rulings  the  defendant  separately  excepted. 

mil  &  Hin,  for  appellant  ChasL  G. 
Brown,  Atty.  Oen.,  for  the  State. 

DOWDELL.  J.  The  evidence  dlscloBed 
that  the  defendant  was  intoxicated  at  the 
time  of  the  commlssltm  of  the  alleged  erfm& 
He  pnt  In  issue  his  character  tor  peace  and 
quiet.  The  state  was  permitted,  acalnst  de- 
fendant's objection,  npon  erow^examln^ion 
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of  certala  witnesses  testifying  in  bis  behalf 
and  to  blB  good  cbaracter,  tb  uKk  if  they  had 
not  h»rd  of  his  getting  drunk,  and  atoo  of 
his  carrying  a  concealed  weapon,  liucb 
latitude  is  allowed  upon  cross-examination 
of  a  witness  as  to  cbaractw,  eren  sometimes 
to  the  extent,  within  the  sound  discretion 
of  the  trial  court,  of  asking  questions  which 
may  call  for  irrelSTant  evidencfc  This,  for 
the  purpose  of  testing  the  accuracy,  credi- 
bility, and  sincerity  of  the  witness.  As  to 
how  a  witness  makes  up  his  estimate  of 
character  Is  a  pn^r  subject  of  inquiry  up- 
on a  cross-examinatlML  Besides,  a  man, 
while  free  from  the  izdlnence  of  strong 
drink,  may  have  an  excellent  character  as 
a  law-abiding,  quiet,  peaceable  dtlsrai,  but 
otherwise  when  intoxicated.  And  certainly 
the  carrying  of  concealed  weapoiu,  sn  of- 
fense which  the  law  condemns,  is  not  an 
element  which  goes  to  make  up  a  good  char- 
acter for  peace  snd  quiet.  There  was  no 
error  In  permitting  fbe  questions.  Good- 
win T.  State,  102  Ala.  87,  15  South.  B71; 
Thompson  t.  State,  100  Ala.  70,  14  South. 
878;  Moulton  t.  State.  88  Ala.  lie,  6  SouttL 
758,  6  L.  R.  A.  801;  Hussey  t.  State,  87  Ala. 
121.  6  South.  420;  De  Axman  t.  State.  71 
Ala.  351;  Ingram  t.  State,  67  Ala.  67. 

While  It  is  permissible,  on  cros8-exadiin»- 
tlon  of  a  witness  on  character,  to  ask  such 
witness  If  he  ever  heard  of  the  defendantfs 
having  other  difficulties  than  the  one  under 
Investigation,  It  Is  not  permissible  to  Inquire 
into  the  details  of  such  difficulty  on  rebuttaL 
Goodwin  T.  State,  supra;  Moulton  t.  State, 
supra;  Tliompson  v.  State,  supra.  We  And 
no  reversible  error  In  the  record,  and  the 
Judgment  of  the  trial  court  must  be  affirm- 
ed. Affirmed. 


NEWELL  St  aL  V.  JOHNS. 
(Supreme  Court  of  Alabama.   Jan.  17,  1901.) 

ASIONISTRATION— 8ALB  OF  LANDS— PATUBUtT 
OF  DEBTS— APPLICATION— WHO 
MAY  CONTEST. 

1.  When  the  area  and  value  of  a  bomeatead 
which  was  occupied  by  decedent  at  the  time 
of  his  death  does  not  exceed  the  vaJne  and  lim- 
it allowed  by  law  aa  exempt,  and  the  homestead 
is  separate  and  apart  from  other  property  own- 
ed by  decedent,  a  Belectlon  of  such  property  by 
the  widow  (there  being  no  minor  children)  u 
unnecessary  in  order  to  enforce  the  right  of 
homestead  exemption,  and  the  right  of  the  wid- 
ow to  such  property  as  a  homestead  exemption 
attaches  at  once,  and  Is  as  effective  aa  If  the 
particnlar  property  had  been  selected  and  set 
apart  to  her  as  a  homestead. 

2.  Whwe  the  area  and  value  of  a  h<Hnestead, 
which  wss  occupied  by  the  decedent  at  the  time 
of  his  death,  does  not  exceed  the  limit  allowed 
by  law  as  exempt,  and  Is  not  a  part  Of  a  lar- 
ger tract  of  land,  and  the  decedent  left  a  wid- 
ow, but  no  minor  children,  a  sale  of  such  home- 
stead by  the  widow  passee  title  to  the  purchas- 
er; snd  this  is  true  although  said  homestead 
had  not  been  let  apart  to  the  widow  by  regnlar 
proceeding. 

3.  Where  a  homestead  which  was  occupied 
by  the  decedent  at  the  time  of  his  death  did 
not  exceed  in  area  snd  value  the  limit  allowed 
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by  law  as  exempt,  and  he  left  no  minor  chil- 
dren, a  purchaser  of  said  homestead  from  the 
widow  is  a  party  interested  in  the  estate,  with- 
in the  meaning  of  the  statute  (Code,  I  168>* 
allowing  him  to  contest  an  application  made  for 
the  sale  of  decedent's  lands  to  pay  the  debts 
of  his  estate;  and  this  is  true  although  at  the 
time  of  the  purchase  said  property  had  not 
been  set  apart  to  the  widow  aa  a  homestead. 

An>eal  from  probate  court.  Cleburne  coun- 
ty; A.  A.  Hurst,  Judge. 

Petition  by  T.  J.  Jobna,  administrator  of 
J.  R.  Newell,  to  sell  real  estate,  and  K  R. 
Newell  and  others  file  objections.  From  a 
Judgment  granting  the  petition,  the  defend- 
ants appeaL  Reversed. 

On  Decnnber  12.  1808,  the  aira>ellee,  T.  J. 
Johns,  as  administrator  of  the  estate  of  J.  B. 
Newell,  deceased,  filed  his  petition  In  the 
probate  conrt  of  Oebume  county,  asking  for 
the  sale  of  certain  lands  therein  described, 
bdonglng  to  the  estate  of  said  J.  R.  NewelU 
deceased,  for  the  payment  of  decedent'» 
debts,  on  the  ground  that  the  personal  pns^ 
erty  beiongii^;  to  s^d  estate  was  insufficient 
for  such  puHMMes.  It  was  alleged  In  sold 
petition  that  J.  R.  Newc^  left  surviving  htm 
a  widow.  E.  R.  Newell,  and  three  dilldrai, 
all  of  whom  were  over  the  age  ot  21  years. 
The  widow,  E.  R.  Newell,  ffied  in  the  probate 
court  her  answer  in  writing  to  the  petition 
of  the  administrator.  In  the  first  paragraph 
of  said  answer  she  averred  that  she  wss  the 
widow  of  J.  R.  Xewen,  deceased;  tliat  she 
and  her  husband  oeciqiled  and  Uved  on  the 
lands  described  in  the  petition  as  a  home- 
stead, and  that  said  lands  constituted  the 
homestead  of  her  said  husband  at  the  time 
of  his  death;  that  they  did  not  exceed  100 
acres  in  area,  or  ^.000  In  value,  and  tiut, 
therefore,  said  lands  were  exempt  to  her  as 
a  homestead,  and  not  subject  to  be  assailed 
for  payment  of  decedent's  debts.  In  the 
second  paragraph  of  the  bill,  after  again 
averring  that  at  the  time  of  her  husband's 
death  she  and  the  deceand  were  occupying 
the  lands  u  a  homestead,  she  further  averred 
that  her  said  husband  died  on  JOnuszy  11, 
1885.  but  that  letters  of  administration  wore 
not  issued  to  the  petitioner  uhtU  January  21, 
1806,  more  than  six  months  from  the  date  of 
the  death  of  her  husband.  It  was  further 
averred  In  said  paragraph  that  the  Intesteto 
left  no  mln«r  children,  but  three  children 
who  were  over  the  age  of  21  years;  that  on 
July  16,  1800,  she.  the  said  E.  R.  Newell,  and 
the  three  adult  children  of  the  Intestete  exe- 
cuted a  deed  to  one  Sox  to  the  lands  In  ques- 
tion; that  after  the  «cecntion  of  said  deed, 
upon  being  Informed  that  she  could  not  con- 
vey the  property  until  the  land  had  been  set 
apart  to  her  as  a  homestead  by  order  of  lite 
probate  court,  she  filed  a  petition  in  said 
court  on  July  19,  1806,  and  on  the  same  day 
the  lands  were  set  apart  to  her,  as  the  widow 
of  the  Intestete,  as  a  homestead;  Dut  It  was 
averred  that  reason  of  a  detect  In  said  pe- 
tition the  j^bate  court  had  no  Jurisdiction 
to  set  apart  said  lands  as  a  homestead.  It 
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tvas  further  averred  that  on  July  22,  1895, 
^e  executed  another  deed  to  said  lands  to 
D.  A.  Sox,  and  that  on  July  22,  1SU5,  the  said 
D.  A.  Sox  sold  and  conveyed  the  lands  to  M. 
A.  Rhodes  and  Jonathan  Fadley.  It  was  also 
averred  In  the  second  paragraph  of  the  an- 
swer of  E.  R.  Newell  that  on  and  before  Feb- 
ruary 12,  18&i,  her  deceased  husband  owned 
a  certain  other  tract  of  land,  containing  40 
acres,  but  on  said  day  be  executed  a  mort- 
gage thereon  to  secure  a  debt  and  that  the 
amount  of  said  debt  at  the  death  of  the  in- 
testate was  more  than  the  value  of  said  land, 
and  that  the  mortgage  had  been  foreclosed; 
that  these  pieces  of  land  ccmstltated  all  of 
the  real  estate  owned  by  the  Intestate  at 
the  time  of  his  death.  She  then  prayed  that 
said  lands  described  In  the  petition  be  set 
apart  to  her  as  a  homestead  Cor  the  use  of 
said  Rhodes  and  Fadley.  In  the  third  and 
fourth  paragraphs  of  said  answer  the  re- 
spondent denied  that  there  were  any  debts 
owing  by  the  decedent  at  the  time  of  his 
death  for  which  said  lands  were  liable,  and 
also  denied  that  the  decedent  owned  any 
personal  property  exceeding  fl,000  at  the 
time  of  his  death.  M.  A.  Rhodes  and  Jona- 
than Fadley,  as  purchasers  of  said  land,  also 
filed  an  answer  to  the  petition,  and  they 
adopted  as  a  part  thereof  the  first  and  sec- 
ond paragraphs  of  the  answer  of  Mrs.  E.  R. 
Newell,  and  they  denied  In  said  answer  that 
there  was  any  legal  reason  for  the  sale  of 
salu  lands.  The  petitioner  moved  the  court 
to  strike  from  the  answer  of  E.  R.  Newell, 
and  also  of  M.  A.  Rhodes  and  Jonathan  Fad- 
ley, the  first  and  second  paragraphs  thereof, 
upon  the  fi^lowlng  grounds:  (1)  Said  para- 
graphs show  no  reason  why  the  court  should 
not  grant  the  order  of  sale  as  prayed  for  In 
the  petition;  (2)  that  tbey  show  that  E.  B. 
Newell  has  abandoned  said  lands  aa  her 
homestead,  and  does  not  seek  to  have  tbem 
set  apart  to  her  for  a  homestead;  (3)  that 
said  paragraphs  show  on  their  face  that  E.  R. 
Newell  has  no  interest  or  claim  on  the  land 
described  in  the  petition;  <4)  that  said 
Rhodes  and  Fadley  are  not  proper  parties  to 
the  proceeding.  On  the  bearing  of  this  mo- 
tion to  dismiss,  the  court  granted  the  same, 
and  ordered  the  first  and  second  paragraphs 
of  said  answer  dismissed.  To  this  ruling  the 
defendants  separately  excepted.  After  grant- 
ing the  motion  to  strike,  the  petitioner  Intro* 
duced  evidence  to  show  the  necessity  for  the 
sale  of  said  land.  It  Is,  however,  unnecessary 
to>et  out  this  ertdence  In  detalL 

James  Aiken,  for  i^n>ellant8.  Merrill  & 
Bridges,  for  ivpellee. 

SH.iRPE,  J.  Under  the  statutes  as  they 
have  existed  since  the  passage  of  the  act  of 
February  28,  1889,  relating  to  exemptions  In 
favor  of  the  widow  and  children  of  a  de- 
ceased debtor  (Code,  S  2160),  occupancy  of 
tlie  homestead  has  not  been  requisite  to  pre- 
serve the  right  of  exemption.   In  Banks  t. 


Speera.  07  Ala.  SCO.  11  South.  841,  the  court. 
In  refeiring  to,  but  without  deciding,  the 
question  as  to  whether  under  that  statute  a 
sale  and  abandonment  of  the  possession 
would  work  a  forfeiture  at  the  homestead 
right,  said.  "On  principle  It  would  seem  that 
it  should  not."  In  Garland  t.  Bostlck  (Ala.) 
23  South.  698,  that  statute  was  referred  to  as 
a  reason  for  the  decision  made  that  a  leasing 
did  not  constitute  an  abandonment.  The  act 
provided  against  a  forfeiture  by  removal  in 
the  case  of  **the  widow  and  minor  children 
or  child  of  any  deceased  husband  or  father 
who  have  had  set  aside  to  tbem  or  to  the 
widow  or  minor  children  or  child  a  home- 
stead." etc.  The  strict  construction  con- 
tended for  by  appellee  would  confine  the  oper- 
ation of  the  act  to  cases  where  the  homestead 
had  been  set  aside  by  valid  proceedings  bad 
In  the  court;  but  such  was  not  the  case  in 
either  of  the  decisions  we  have  referred  to. 
nor  do  we  think  the  statute  was  so  intended. 
Where  there  must  be  a  selection  of  lands  in 
order  to  fix  the  Identity  of  the  exempt  prop- 
erty, necessarily  the  allotment  must  have 
been  made  through  the  court  Ijefore  either 
occupancy  of  a  defined  part  or  an  abandcm- 
ment  of  such  part  could  ocenr;  but  where 
the  homestead  sought  to  be  retained  Is  that 
actually  occupied  by  the  decedent  at  the  time 
of  his  death,  and  is  separate  and  apart  from 
other  lands  of  the  estate,  and  is  within  the 
statutory  limit  as  to  area  and  value,  the  law 
Itself  attaches  to  It  the  character  of  exempt 
property  having  fixed  limits,  so  that  no  inter- 
vention of  a  court  is  needed  to  establish  Its 
status  as  such.  Garland  v,  Bostlck,  supra: 
Jackson  v.  Wilson  (Ala.)  23  South.  ^1.  F<H- 
a  homestead  so  situated  there  is  no  reason 
why  the  legislature  should  have  designed  a 
different  rule  In  respect  of  forfeiture  by 
abandonment  than  that  which  applies  when 
the  setting  aside  Is  ordered  by  a  court  In 
case  the  decedent  left  no  real  estate  in  ex- 
cess of  that  exempt  by  law  from  the  pay- 
ment of  debts,  the  persons  for  whose  ben^t 
the  exemption  Is  created  may,  under  the  pro- 
vision first  contained  in  the  act  of  December 
13, 1892,  now  In  sections  2071  and  2100  of  the 
Code,  become  Invested  with  the  foil  legal 
title,  so  far  as  It  resided  in  the  decedent  by 
procuring  an  order  of  the  probate  court  de- 
claring the  property  exempt  See  Brooks  v. 
Johns,  110  Ala.  412,  24  South.  346^  But  such 
proceeding  Is  In  no  way  essential  to  the  es- 
tablishment or  maintenance  of  the  mere  right 
of  exemption,  which  shields  the  homestead 
from  the  decedent's  debts.  That  right  ex- 
ists Independent  of  the  provision  made  for 
the  ultimate  dlspositi(Hi  of  title.  Mrs.  New- 
ell ^ould  have  been  allowed  to  defuid  upon 
the  facts  set  up  in  her  answer  showing  that 
the  lands  described  In  the  administrator's  [>e- 
tltlon  constituted  the  separate  homestead  ct 
the  decedent,  and  were  exempt  from  hia 
debts. 

Rhodes  and  Fadley,  as  transferees  of  the 
decedent's  heirs,  as  w^  as  by  reason  ^ 
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tbeir  contnct  with  hli  vldov,  wwe  penons 
interested  In  bis  estate,  and  as  sncta  entitled 
to  defend,  under  sectloD  158  of  the  Oode. 
Banks  t.  Speers,  114  Ala.  828,  21  South.  834. 

The  court  erred  in  granting  the  motion  to 
strike  oat  parts  of  the  answer  of  Mrs.  New- 
ell, and  also  In  granting  the  motion  to  strike 
out  On  answers  of  Rhodes  and  Fadley.  U 
ia  not  probable  that  other  qoeations  raised 
the  aaatgnmenta  of  errw  will  arise  on  an- 
othw  tzlaL  Ijet  the  decree  be  reTMrsed.  and 
the  cause  remanded.  Reversed  and  re- 
manded. 


HARRIS  et  sLt.  GATEWAY  LAND  CO.  et  al. 

(Supreme  Court  of  Alabama.    Jan.  Id,  1901.) 

INSOLVENT  CORPORATION— UNPAID  SCBSCRIP- 
TI0N8— Blli  OP  CREDITORS— B8T0P- 
PELr-LIMITATIONS. 

1.  Tbe  Jadgment  creditor  of  an  insolveot  cor- 
poration, having  an  execntioa  retomed  "No 
property  fotmd,  can  maintain  a  bill  In  equl^ 
t«  subject  the  nnpald  subscriptions  to  the  cap- 
ital stock  of  said  corporation  or  other  eiialtaue 
iiNsets  of  the  eocptnatlon  to  the  paymoit  of  its 
debts. 

2.  When  an  association  of  persons  la  found  in 
tbe  exercise  end  nse  of  corporate  franchises  un- 
der color  of  legal  organisation,  their  existence 
as  a  corporatioD  cannot  be  iuquired  into  collat- 
erall/.  The  corporation  exists  de  facto,  and  Is 
subject  to  all  the  liabilities,  duties,  and  re- 
^ponsibilltiefl  of  a  corporation  de  jute. 

3.  A  person  who  contracts  with  a  corporation 
which  has  tbe  reputation  of  being  a  legal  cor- 
poration, and  baa  a  de  facto  existence,  and  is  in 
the  actual  exercise  of  corporate  franchises  and 
powers,  IB  estopped  from  denying  the  legality 
of  tbe  existence  of  the  corporation  or  Inquiring 
into  tbe  Irregularities  attending  Its  formation, 
in  order  to  defeat  a  contract  or  of  avoiding  a 
liability  he  volnntarily  and  deliberatelv  incur* 
red;  and  eapecially  is  this  tme  of  stockholders 
seeking  to  avoid  the  liability  to  creditors  of  tbe 
corporation. 

4.  Where  tbe  subscriptioD  to  the  caidtal  stock 
of  a  corporation  does  not  fix  the  time  for  tbe 
payment  of  such  subscription,  nor  provide  that 
it  is  to  be  paid  when  called  for  by  the  company, 
such  subscription  becomes  dne  and  paysble  at 
once:  and  the  statute  of  limitations  in  favor  ot 
the  subscriber^  as  to  the  unpaid  subscription, 
begins  to  run  from  the  date  of  the  subscription. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; William  H.  Simpson,  Judfe. 

BlU  by  a  a  Harris  and  John  H.  Shettet, 
as  trusteea,  against  tiie  Gateway  Land  Com- 
pany Utd  others.  Ileerae  for  defendants, 
nnd  complainants  appeal.  Afllnned. 

It  was  averred  In  the  bill  that  on  October 
1.  18S7,  H.  C.  Cordon,  Milton  Humes  and 
George  B.  Crane  sold  and  conveyed  to  the 
Gateway  Land  Company,  certain  lands  ape- 
clflcally  described  In  the  complaint  That 
the  said  Gateway  Land  Company  executed 
to  the  complainants  Its  promissory  notes  for 
tbe  deferred  payments  due  for  tbe  purchase 
money  of  said  lands  and  to  secure  the  pay- 
ment of  said  notes  executed  a  deed  of  trust 
to  the  complainants  as  trustees.  That  said 
notes  were  not  paid  at  maturity,  and  on 
September  19,  1896,  complainants  as  said 
trustees  brought  suit  in  the  circuit  court  of 
Morgan  county,  against  the  Gateway  Land 


Company  upon  said  note,  and  In  18D6  recov- 
ered a  judgment  for  153,638,  besides  the 
ooata  of  suit  That  execntkm  was  Issued  an 
this  judgmmt,  was  duly  retomed  tike 
sheriff  **No  vnperty  lonnd."  On  September 
29, 1894.  complainants,  as  the  trustees  named 
in  said  deed  of  trust  filed  their  bill  to  fore- 
close said  deed  of  trust  and  In  August  1885, 
a  decree  was  roodered  fOrectosIng  the  same; 
that  the  lands  convejyed  therein  were  sold 
under  this  decree  of  sale,  were  reported  to 
and  duly  confirmed  by  the  eonrt  and  a  mon- 
ey decree  was  rendered  for  tbe  balance  dne 
with  Interest;  and  that  said  de^ee  remalos 
dne  and  unpaid.  It  was  further  averred  In 
the  bill  that  the  Gateway  Land  Company 
was  duly  organised  under  the  general  Incor- 
iwratlon  laws  of  tiie  atat^  and  entered  upon 
and  carried  <n  tJie  bnstaess  for  vriilcb  It  was 
Incorporated,  and  at  the  time  of  the  filing 
of  the  bOl  was  an  existing  corporation  for 
all  the  purposes  prescribed  by  the  law  ot  its 
incorporatlcm.  That  the  capital  sto<^  of  said 
company  was  160,00%  divided  into  600  shares 
of  the  par  value  of  flOO,  and  largely  more 
than  SO  per  cent,  of  the  stock  was  subscribed 
for  In  writing  and  acceptM  as  provided  for 
by  the  atatotas  of  ttie  8t%te.  O^iat  the  snb- 
scrlptloBs  to  the  capital  stock  of  stid  com- 
pany were  payable  on  tbe  call  of  the  board 
of  directors,  and  the  directors.  In  Uie  exar^ 
else  of  their  dn^*  made  the  aasessmoit  of 
838%  per  share  against  the  subscribers,  but 
tbey  flUIed  to  make  ai^  other  or  further  as- 
sessments and  to  make  calls  tor  the  payment 
of  the  same. 

It  was  tnrthw  aveired  In  t3ie  bill  that  tbe 
lands  sold  under  the  decree  of  foreclosure 
were  substantially  all  of  the  property  owned 
1^  the  detendant,  except  the  subscriptions  for 
stock  owing  to  said  company  by  the  sub- 
scribers thereof  to  its  stock,  and  that  said 
company  was  Insolvent 

The  prayer  ot  the  bill  was  that  **a  receiver 
be  appointed  to  take  charge  of  the  assets 
of  said  company  and  to  proceed  at  law  <w 
in  equity,  and  by  attachment  or  otherwise, 
as  he  may  be  ad^sed«  to  collect  said  un- 
paid subscriptions  from  said  above-named 
parties,  and  that  he  collect  and  bold  said 
assets  under  tbe  orders  and  directions  of 
this  court  Your  orators  further  pray  that 
this  court  make  all  necessary  calls  on  said 
subscribers  for  said  unpaid  subscriptions, 
and  to  this  end  make  all  necessary  orders 
and  decrees  for  enforcing  the  payment  of 
said  unpaid  subscriptiona  And  your  orators 
further  pray  that  said  unpaid  subscriptions 
due  from  each  of  said  subscribers  be  con- 
demned to  tbe  payment  and  satisfaction  of 
your  orator's  said  debt  and  they  pray  for 
such  other,  further  and  dlflTerent  relief  aa 
the  facts  and  equities  of  the  case  may  re- 
quire." 

After  the  demurrers  to  the  bill  as  original- 
ly filed  were  sustained,  It  was  amended. 
The  substance  of  this  amendment  .Is  suffl- 
dently  shown  tn  the  oplnlo^tized  by  vjiOO 
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E,  O.  Payne  made  a  motion  to  dismiss  the 
blil  as  amended  for  the  want  of  equity,  and 
also  demurred  thereto  npon  many  grounds, 
among  which  were  the  following:  (1)  The 
complainants  hare  a  plain,  adequate  and 
complete  remedy  at  law.  (2)  No  necessity 
for  Invoking  the  Jurisdiction  of  a  court  of 
equity  is  found.  (S)  The  facts  as  averred 
In  the  bill  did  not  give  the  complainants  the 
right  to  the  relief  prayed  for.  (4)  The  aver- 
ments of  said  hill  show  that  the  cause  of 
action  of  the  complainants  Is  barred  by  the 
statute  of  limitations  of  six  years. 

On  the  submiaelon  of  the  cause  upon  the 
motion  to  dismiss  and  the  demurrers  filed 
by  the  defendant  Payne,  the  court  rendered 
a  decree  sustaining  each  of  them.  From 
this  decree  the  comidalnants  appeal,  and  u- 
slgn  the  rendition  thereof  aa  nror. 

Harris  &  Eyster  and  Humes,  Sbeffey  & 
Speake,  for  appellants.  E.  W.  Oodbey.  tor 
appellees. 

HARALSON,  J.  1.  The  Oode  (section  823) 
provides,  that  "a  judgment  creditor  of  a 
corporation  having  an  ezecntlou  returned 
'No  property  found.'  may,  by  blU  In  equity, 
subject  to  the  payment  of  his  Judgment,  the 
nnpald  subscription  of  one  or  more  stock- 
holders In  such  corporation,  without  Joining 
the  other  stockholders,  and  without  regard 
to  whether  the  corporation  has  called  for 
such  snbscrlptlon,  or  could  maintain  anit 
therefor  against  the  stodiholder."  The  act 
of  whidi  this  section  la  a  codification  warn 
approved  16th  Fobruary,  1896. 

ThlB  case,  without  reference  to  apedal  de- 
fenses set  up  ^lainst  its  equity,  Is  similar 
In  general  respects  to  other  cues  where  blllB 
of  thia  diaracter  were  upheld  against  demur- 
rer which  qnestloned  their  equity.  Hall  t. 
Henderson.  114  Ala.  601,  21  South.  1020:  Ro- 
man T.  Dimmlck.  UB  Ala.  238,  22  South.  10&. 

2.  Although  the  grounds  of  demurrer  are 
multiplied  at  very  great  length,  as  to  the 
legal  organlaatlon  of  the  ctmipany,  yet  when 
reduced  to  the  real  defense  Intended  to  be 
set  up,  In  this  aspect  of  the  case,  there  are 
but  two  grounds,  out  of  which  the  others 
grow.  First,  It  la  seriously  Insisted,  that 
the  charter  of  this  company  was  Irri^fnlarly 
and  inegaOy  procured,  and  for  that  reason, 
Ihe  subflcrlptlans  of  stock,  if  made,  are  not 
binding  on  the  stockholders,  and  cannot  be 
condemned  to  the  payment  of  compUtlnants' 
debt  against  the  corporati(m.  This  question, 
however,  la  not  an  open  one  In  thla  atata, 
and  ought  to  be  regarded  as  finally  settled. 

In  Bibb  T.  Hall,  101  Ala.  1ft,  06v  14  South. 
98,  we  quoted  and  approved  what  had  there- 
tofore been  bo  correctly  and  aptly  aald  in 
the  case  of  Oratral  Agricultural  &  Mechan- 
ical Ass'n  V.  Alabama  G^d  Life  Ins.  Oct., 
70  Ala.  120,  that  "when  an  association  of 
persons  is  found  In  tiie  exerdBe  and  user 
of  corporate  franchises,  under  color  of  legal 
organization,  their  existence  bb  a  corpora- 


tion cannot  be  Inquired  into  collaterally. 
In  a  direct  proceeding  by  the  government 
they  may  be  ousted.  •  •  *  The  corpora- 
tion exists  de  facto,  subject  to  all  the  liabili- 
ties, duties  and  reeponstbllltles  of  a  corpora- 
tion de  Jure.  It  would  produce  only  dis- 
order and  confusion,  embarrass  and  endan- 
ger the  rights  and  Interests  of  all  dealing 
with  the  association.  If  the  legality  of  its 
existence  could  be  drawn  In  questi<m  In 
every  suit  to  which  It  was  a  party,  or  in 
which  rights  were  involved,  springing  oat 
of  the  corporate  existence.  No  Judgment 
could  be  rendered  whlclt  would  settle  tiie 
question  finally.  But.  when  the  goremment 
intervenes  by  an  appropriate  proceeding,  the 
Judgment  Is  final  and  conclusive,  patting  an 
end  to  all  controrersy."  It  was  further  said 
In  the  same  case:  "Whoever  contracts  with 
a  corporation,  In  the  actual  exercise  of  cor- 
porate powers  and  franchises,  Is  estopped 
from  denying  the  legality  of  the  existence 
of  the  corporation,  or  Inqalring  into  irreg- 
nlarltleB  attending  its  formation,  to  defeat 
the  contract,  or  to  avoid  the  liability  be  has 
voluntarily  and  deliberately  incurred.  The 
principle  Is  especially  applicable  to  stock- 
holders, seeking  to  avoid  a  liability  to  cred- 
itors of  a  corporation.  Their  own  actn  vi- 
talized the  corporation,  gave  it  credit,  invit- 
ed and  Induced  dealings  with  it  and  It  la 
true  conservatiBm  and  sound  policy,  promo- 
tive of  right  and  equity,  to  seal  their  ilpa 
against  contradiction  and  drailal  of  that 
which  tiiey  must  be  taken  to  have  afllrmed 
to  the  injury  of  strangers,  who  must  have 
trusted  the  affirmation."  McDonn^  t.  In- 
surance 0>.,  85  Ala.  401.  6  South.  120;  Bank 
T.  McDonnell,  9S  Ala.  887,  9  South.  149. 

The  bill  avers  as  to  thlB  matter,  that  ''said 
corporation  waa  wganlied  and  incorporated 
under  the  g^ieral  Incorporation  laws  of  the- 
Btate  of  Alabama  as  found  In  the  Code  of 
IBSS,  *  *  *  by  proceedings  theretov  in 
the  probate  court  of  Morgan  coun^,  Ala., 
in  which  county  it  was  pn^osed  Bald  cor- 
poration Bhould  have  its  principal  place  of 
business,  and  thereupon,  at  a  meeting  of  Its 
Btockholden,  called  for  tiiat  purpose,  elected 
a  board  of  directors  and  entered  upcm  the 
bUBlnesB  contemplated  and  authorlied  by  Ita 
charter,  said  stockholderB  partidpating- 
thereln.** 

8.  The  other  ground  of  detenae  1b,  that 
complainants*  cauae  of  action  Ib  tmrred  by 
the  statute  of  limitations  of  six  years,  and 
by  their  own  lachea  In  aaaerting  tbelr  rem- 
edy. The  bni,  aa  flret  preaented,  avera  that 
the  subscrfptions  were  payable  on  the  call 
of  the  directors,  and  that  they  have  failed 
to  make  the  cella  for  theae  unpaid  balances 
on  subscriptions.  Ko  principle  is  better  set* 
tied,  than  that  courta  of  equity  may  enforce 
the  payment  of  stock  BubscrtpthniB,  when 
the  dlrectora  have  neglected  or  refused  to 
make  the  BsseBunmto  and  calla  for  them  In 
the  exercise  of  their  plain  duty  to  do  so. 
Glenn  t.  Semple^DiHiz^  Vy#0@gl€v. 
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Woodward,  SS  Ala.  871;  Sangw  Upton, 
ftl  U.  8.  66.  28  L.  BH.  220:  Hatcb  T.  Dana. 
101  U.  8. 205.  2S  L.  Ed.  88B.  It  nemi  aloo  to 
be  generally  well  settled  end  understood,  that 
tbe  statute  of  Umltatlona  doea  not  twgln  to 
ran  In  an  actlui  agalnat  a  stockbolder  of 
an  insolvent  corporation  In  the  hands  of  a 
recelTer,  to  recoTor  unpaid  assessments  on 
hiB  stock  nntll  after  a  call  has  been  made 
by  the  directors;  or,  If  they  fall  to  make 
tbe  call,  not  nntU  after  tbe  court  orders  the 
assessmoit  to  be  made.  Scovlll  t.  Tbayer, 
lOS  U.  8.  148.  156.  26  L.  Ed.  068;  Olenn 
V.  Marbury.  146  V.  8.  480.  12  Sup.  Gt  014. 
86  L.  Ed.  700:  Glenn  t.  Semple,  80  Ala. 
ISO;  Id..  91  Ala.  246,  0  South.  46,  9  South. 
266;  Teagne  t.  Le  Grand,  85  Ala.  483.  6 
South.  287;  Lehman  v.  Olenn,  87  A1&  618, 
6  South.  44;  Bracfcway  t.  Land  Co.,  102  Ala. 
eSSO,  628,  16  BontiL  481;  Cook.  Stock  &  S. 
f  196,  and  autlunltles  vaOar  note  1.  But. 
inessed  1^  objections  to  tbe  sufficiency  of 
tbe  bill  In  its  general  aTwments  that  tbe 
snbscrlpUons  were  payable  on  the  call  of  tbe 
directors,  and  that  they  bad  failed  to  make 
the  calls  for  tbe  unpaid  balances  on  tbetr 
snbscrlptlona,  the  complainants,  on  the  30th 
of  June,  1887,  amoided  thdr  blU,  In  the  man- 
nw  to  be  presently  more  partlcnlarly  noticed, 
by  wtalcb  amendment  it  Is  claimed,  there 
w«e  reaUy  no  subscriptions  oiring  by  de- 
fendante  wbldi  were  subject  to  be  called  by 
tbe  board  of  directors,  and  therefore,  that 
tbe  foregoing  principles  as  to  the  beginning 
of  tbe  statute  of  limitations  to  run  not  until 
after  a  call  baa  been  made  by  tbe  company 
for  unpaid  subscriptions,  has  no  application 
to  tbe  case.  In  paragraph  4  of  tbe  original 
btU,  complainants  had  aTerred.  that  the 
Gateway  Land  Company  was  Insolvent  and 
nnable  to  pay  ite  indebtedness,  and  that  the 
defendants,  B.  0.  Payne  (and  others  whose 
names  are  mentioned),  were  Indebted  to  said 
company  in  the  amounts  set  opposite  their 
names  for  balance  due  on  sub»criptuyM  of 
stock  made  by  them  to  said  company,  on  or 
about  the  27th  day  of  September,  1887  (here 
tbe  balances  due  by  each  subscriber  Is  giv- 
en). It  is  further  avMred,  that  '^Id  sub- 
scrlbera  paid  one-third  of  their  subscriptions 
soon  after  they  were  made.  In  cash,  but  have 
made  no  paymente  since,  and  no  calls  have 
been  made  by  the  directors  or  managing 
office rs  of  said  company  for  the  payment 
of  the  batance  due  on  said  snbsoriptlons," 
The  Italiclalng  above  Is  ours.  The  amend- 
ment above  referred  to  is  as  follows:  "By 
adding  at  the  end  of  paragraph  four,  the 
following  allegation,  viz.:  Said  subscription 
for  said  stock  was  In  writing,  signed  by  said 
subscrlt)ers  above  named,  and  a  copy  there- 
of is  herewith  filed  marked  'E^Iblt  AAA,' 
and  prayed  to  be  considered  a  part  of  this 
bill  of  compIalnL"  Said  exhibit  Is  as  fol- 
lows: "The  State  of  Alabama,  Morgan 
County.  Be  It  known,  that  P.  H.  Flynn 
[and  otbers  whose  names  are  mentioned], 
bring  deslrons  of  forming  an  aaaoclatiott  for 


the  purpose  of  dealing  in  and  Improving 
real  estate  in  Mo^an  county,  Alabama,  do 
hereby,  declare  In  writing  as  foUom,  to  wit: 
(1)  That  tbe  name  of  the  ccnnpany  we  pro- 
pose to  organise  Is.  and  shall  be  'Gateway 
Land  Company.*  That  the  object  for  which 
It  Is  founded  la  to  buy.  sell,  lease,  Improve 
and  gomally  deal  In  real  estete  In  Morgan 
county,  Alabama,  witii  tbe  power  to  lease 
ivoputy  from  other  parties,  to  sublet  tbe 
some,  to  lease  Its  own  prop^ty,  and  to  buy 
and  sell  such  personal  property  as  may  be. 
necessary  In  Imiwovlng  ite  own  property, 
or  that  which  It  may  lease.  (2)  That  the 
capital  stock  of  sncb  company  Is  sixty  thou* 
■and  dcdlars,  divided  into  six  bnndred  sham 
of  tbe  par  value  of  one  bnndred  dollars 
podL  (S)  That  the  name  of  sbaretaoldcurs. 
and  tbe  number  of  shares  hdd  by  each  an 
as  fbllows.  to  wit*  (then  follow  tbe  names 
and  shares  of  each).  "Wltn^s  our  bands 
and  seals,  the  2Sd  day  of  S^tember,  A.  D. 
1887."  nils  paper  was  filed  in  the  office  of 
the  Judge  of  probate,  aa  tbe  28tb  September, 
1887,  and  recorded  <]i«rein. 

The  docupient  on  ite  face  appears  to  be 
nothing  more  than  a  preliminary  declaration 
of  the  persons  proposing  to  form  a  corpora- 
tion under  the  general  Incorporation  statute 
(Code  1866^  f  1668  et  seq.);  and  yet  the 
complainants,  by  their  amendments  of  the 
bill  above  raferred  to,  stete  the  mode  and 
manner,  and  set  out  the  paper  writing,  by 
which  aald  parties  became  subscribers  to  the 
stock  of  aald  company.  They  say,  "Said 
subscription  for  said  stock  waa  In  writing 
signed  by  said  subscribers  above  named," 
and  they  exhibit  what  they  own  to  be  the 
written  subscription,  as  we  have  set  it  out 
above.  This  paper  must  be  held,  theroforo, 
under  the  averments  of  the  bill,  to  be  the 
only  subscription  to  the  stock  of  said  com- 
pany ever  made  by  the  parties  to  It  There 
are  other  avermenti  In  the  bill,  stated  by 
way  of  conclusion,  that  the  subscriptions 
were  payable  on  tbe  call  of  tbe  board  of 
directors,  and  such  calls  were  never  made, 
but  sacb  averments  are  accompanied  by  the 
so-called  "written  subBcrlpUons,"  and  are  to 
be  token  as  the  conclusions  of  the  pleader 
In  construction  of  said  writing,  upon  which 
the  complaiuante  rely  to  show  the  contract 
of  subscription.  If  this  paper  by  Itself  had 
been  set  out  to  show  tbe  subscriptions  and 
how  they  were  to  be  paid,  It  could  not  be 
contended  that  they  were  payable  on  call 
of  the  board  of  directors.  There  Is  nothing 
in  it  limiting  the  paymente  of  stock  to  a  call, 
or  other  contingency.  Since  the  complain- 
ants have  set  up  this  document  as  the  writ- 
ten evidence  on  which  they  rely  to  show 
that  the  subscriptions  were  payable  on  call, 
they  are  bound  by  It;  and  the  Instrument 
Itself,  thus  set  up  as  the  highest  and  best 
evidence  of  the  subscriptions  and  how  they 
were  payable,  must  control.  It  contradicts 
and  niulllfiea  tbe  other  averments  In  con- 
struction of  the  writing,  that  thei  subscriftr. 
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tloos  were  payable  on  call.  On  Its  face, 
tbl8  writing  appears,  as  we  hare  said,  to  be 
no  more  than  the  declaration  authorised  b7 
statute  to  be  filed  In  tbe  office  of  tbe  Judge 
of  probate,  preUmtnary  to  the  organisation 
of  the  company,  and  to  that  end  for  tbe 
Issuance  by  the  judge  of  probate  **to  two 
or  more  of  the  sabscrlberB  to  tbe  declaration 
tof)  a  commission,  authorizing  them,  as  com- 
mlBsIooers,  to  tffiea  books  of  subscription  to 
the  capital  stock  of  tbe  corpimtlon."  Oode 
188S.  H  ie00-ie82.  The  subscriptions  prop- 
er, are  provided  to  be  In  a  book  opened  tor 
the  purpose,  to  be  made  payable  a>  ipecffled 
In  the  sections  last  refwied  to.  nils  det^ 
laratlon  exhibited  to  the  UU.  cannot  be  aaid 
to  be  tbe  bo<A  of  subscriptions,  and  the  sub* 
BCriptlwB  themselves,  such  as  are  provided 
for  In  these  statutes.  It  follows,  that  tUs 
being  the  only  subscription  ever  made 
defendants,  it  Imports,  wfthoot  more,  no  ob- 
ligation on  tbem,  to  pay  at  the  call  of  the 
directors.  If  It  Imported  any  obligation  to 
pay  at  all,  It  was  to  pay  presently.  We 
do  not  dedde,  however,  that  the  papw  by  It- 
s^  created  any  obligation  of  fiut  parties 
signing  1^  to  pay  in  any  evNit  From  what 
we  have  said.  It  follows  that  tbe  complain- 
ants, If  they  ever  bad  a  right  to  maintain 
the  bin  for  tbe  alleged  subscriptions  of  sto^ 
were  long  barred  of  their  right  to  maint^ 
It  before  tbe  commencement  of  this  suit 
The  demurrer  to  tbe  blU  was  properly  nw 
talned. 
Affirmed.   


OBRAIJ>  V.  BTATBL 
iSupreme  Cbart  of  Alabama.    Jan.  U,  1901.) 

JTTRT--CHU1ANIZATI0N— DISQUALZPIOATION 

— HOMICIDB— BVIDEMCS. 

1.  On  the  trial  of  a  capital  case,  the  fact 
tliat  a  person  who  had  beea  drawn  and  se- 
lected as  a  proper  juror,  but  before  he  was 
sworn,  and  before  the  jury  was  completed,  was 
allowed  by  the  court  to  leave  the  jury  box,  aud 
go  to  another  part  of  the  court  room,  does  not 
constitute  a  groond  for  the  discharge  of  the 
jnry  after  It  had  been  Impaneled,  or  for  the  dis- 
charge of  the  defendant.  Until  one  summoned 
(or  juror  to  try  the  cause  bos  been  Bwom  as 
such,  he  does  not  become  a  juror  to  try  it. 

2.  IQ  the  organisation  of  a  jury  to  try  a  capi- 
tal case,  the  fact  that  some  of  the  pmons  snm- 
moned  to  serve  as  jurors  had  served  during  the 
same  term  of  the  court  upon  other  Juries  in  the 
trial  of  other  and  distinct  murder  cases,  hav- 
ing no  connection  In  any  way  with  the  case  on 
trial,  and  that  In  soch  other  cases  verdicts  of 
guilty  against  tbe  defendants  were  returned, 
furnishes  no  groand  for  challenge  for  cause  to 
such  Jurors. 

3.  Id  a  capital  case,  where  the  trial  Is  set  for 
a  week  followioK  the  order,  and  a  special  venire 
ordered,  including  the  regular  Jurors  drawn  and 
ttitmmoDed  for  that  weea,  if  the  trial  Is  then 
postponed  to  a  day  In  an  ensuing  week,  it  is 
not  error  for  the  eonrt  to  order  that  the  spe- 
cial jury  drawn  for  the  trial  and  tbe  regular 
jurom  drawn  for  the  week  of  the  court  in  which 
the  cause  was  set  for  trial  should  appear  in 
the  court  on  the  day  to  which  the  case  is  ctm- 
tinucd  for  the  trial  of  the  cause. 

4.  On  trial  under  an  Indictmeat  for  murder, 
where  It  is  shown  that  the  deceased,  after  be- 
ing shot,  said  to  the  defendant,  "It  is  no  nse 


slutotlng  me  any  more;  I  am  goin^  to  die  any- 
how," it  is  competent  for  the  phyaician  who  at- 
tended the  deceased  after  he  was  wounded,  and 
who  stated  that  at  that  time  he  was  in  an  ex- 
treme ctmdltion,  and  death  was  impending,  to 
testify  to  a  statement,  made  to  liim  by  the  de- 
ceased at  that  time,  that  the  defendant  "killed 
me  for  nothing." 

Appeal  from  court  of  Uontgomery;  A. 
D.  Sayre,  Ju(^e. 

Adolphus  8.  Gerald,  Jr..  was  tried  under 
an  Indictment  charging  that  he  "unlawfully 
and  with  malice  aforethought  killed  D.  A. 
Hyatt  by  shooting  lilm  with  a  pistol,"  was 
convicted  of  manslaughter  in  the  first  de- 
gree and  sentenced  to  the  penitentiary  for 
10  years,  and  he  appeals.  Affirmed. 

On  July  17, 1900;  tbe  defendant  being  prea- 
«kt  the  cause  was  set  fte  trial  oa  August 
2,  1900.  There  was  an  order  made  tor  tiie 
drawing  of  a  special  venire  for  tbe  trial  of 
die  case.  On  August  2d,  tiie  cause  was  con- 
tinued until  August  Sd.  On  Augiut  3d,  tbe 
minute  entry  was  aa  follows:  '^Is  day 
came  the  state  by  Its  scdldtor,  and  came  also 
the  defendant  In  his  own  proper  person  and 
by  attfoney,  and  tbe  trial  of  tills  cause  hav- 
ing been  set  for  the  2d  day  of  Anguat  1900, 
and  continued  to  thia  day,  and  the  defendant 
not  being  ready  tor  trial,  it  is  ordered  by 
the  court  that  the  trial  of  this  ease  be  and 
it  la  liereby  reset  for  August  18.  1900;  and 
it  Is  further  ordered  by  the  court  ttiat  tbe 
apecial  jurors  drawn  at  tills  term  of  tbe 
court  tor  the  trial  of  this  cause  and  the  regu- 
lar Jurors  summoned  tor  the  week  ot  tbe 
court  In  which  this  cause  was  mi^nally 
set  Cor  trial  at  tbia  term  shall  appear  in  thIa 
court  on  said  13th  day  of  August  1900.  tor 
tiie  trial  of  this  cauee;  to  wbi<^  action  at 
the  court  the  defendant  duly  eiccepted.** 

When  the  cauee  was  called  for  trial  m 
August  13,  1900,  the  defendant  showed  to 
the  court  that  members  ot  the  vmlre  which 
bad  been  summoned  to  try  bis  case  had  pre- 
viously thereto  been  simimoned  on  ottiw 
murder  cases  and  that  they  had  sored  as 
jurors  upon  said  other  murder  cases  and  had 
found  the  detendanta  guilty.  The  bill  of 
ceptlons  then  recites  that  "thereuptm  the  de- 
fendant challenged  the  oitlre  panel  and  ob- 
jected to  being  tried  said  venire,  on  die 
ground  that  the  same  tiad  returned  vmdicta 
of  guilty  In  cases  similar  to  his.**  The  court 
refused  to  allow  such  challenge  and  to  this 
ruling  the  defendant  duly  excepted. 

During  the  organisation  of  the  jury  tot 
the  trial,  there  were  drawn  the  names  of 
several  persons  summoned  to  serve  as  ju- 
rors, wbo  had  served  upon  the  other  juries 
In  the  trial  of  other  and  distinct  murder 
cases  during  the  week  for  which  the  de- 
fendant's case  was  set,  and  had  returned 
verdicts  of  guilty.  The  defendant  separate- 
ly challenged  for  cause  each  of  mdi  per- 
sons, as  their  names  were  drawn,  but  the 
court  refused  to  allow  snch  challenges  and 
the  defendant  separately  excited. 

It  waa  shown  that  there  waa  no  connec* 
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tioD  between  such  other  murder  cases  and 
the  pending  one.  The  defendant  then 
moved  the  court  to  quash  the  venire  upon 
%be  ground  that  the  same  regular  panel 
drawn  and  anmmoned  to  try  his  case  had 
already  served  one  entire  week  during  the 
then  term  ot  said  court,  and  vjfoa  the  further 
ground  that  the  court  bad  no  autbralty  to 
continue  the  regular  Jorlet  snmnioned  to 
serve  one  particular  week,  over  to  another 
week  of  the  same  term,  unless  oigaged  at 
the  time  In  the  trial  of  the  case  which  had 
been  submitted  to  them.  The  bill  of  excep- 
tions recites  In  reference  to  this  motion,  that 
tbls  fact  was  made  to  appear  to  the  court, 
but  at  the  time  the  case  was  set  over,  the 
"defendant  objected  and  excepted  to  Its  be- 
ing reset,  and  made  no  objection  to  the 
order  of  the  court  requiring  the  Juries  to  re- 
turn as  a  venire  to  try  the  case."  There- 
upon the  court  overruled  tbe  motion  to 
quash  the  venire  and  to  this  rullnc  the  de- 
fendant duly  excepted. 

Durli^  the  drawing  and  Impaneling  of  the 
Jury  and  after  O.  B.  Teasley  had  been  drawn 
and  passed  up<ni,  bat  befwe  the  drawing 
of  the  Jury  was  completed,  and  before  the 
Jury  had  been  Impaneled  or  any  of  the  Ju- 
roTB  had  been  sworn,  said  Teasley  was  al- 
lowed by  Uie  court  to  go  to  anotbw  part  of 
tbe  court  house.  Upon  these  facts  the  de- 
fendant moved  the  court  to  discharge  the 
Jnry,  upon  the  ground  that  there  had  been 
a  sqwzatkHi  of  the  Jury  vrltbout  bis  con- 
■ent  The  coort  overruled  the  motion,  and 
to  this  ruling  the  d^mdant  duly  exe^vted. 
Upon  the  same  grounds  the  defendant 
moved  that  he  be  discharged.  Tbe  court 
overruled  this  motion  and  the  defendant 
duly  excepted. 

The  facts  relating  to  the  rulings  of  the 
court  upon  the  admission  of  the  statements 
made  by  tbe  deceued  are  suflldently  stated 
In  the  opinion. 

John  W.  A.  Sanford,  Jr.,  for  petitioner. 
ChnE.  U.  Brown.  Atty.  Gen.,  for  the  Stat& 

HAUALSON,  J.  1.  Until  one  sammoned  as 
a  Juryman  to  try  a  cause  has  beoi  awom  aa 
such,  be  doee  not  become  a  Juryman  to  try 
It  TiM  fact  that  Teasley.  wbo  had  been 
ascertained  and  accepted  by  each  party  as  a 
proper  Juryman,  before  be  was  swom,  and 
while  tbe  prtflminary  steps  were  bedng 
taken  to  select  and  complete  a  Jury,  bad 
been  alUtwed  by  tbe  court  to  st^  to  anoUier 
part  of  tbe  court  bouses  did  not  consUtuts 
a  ground  for  tbe  discharge  of  the  Jury  atba 
It  bad  been  impaneled,  nor  did  it  operate  to 
discharge  tbe  defendant;  as  moved  for  by 
him,  on  tbe  ground  that  there  had  been  a 
separation  of  tbe  Jury. 

2.  While  the  sdeetion  of  tbe  Jury  vras  {so* 
ceeding  the  names  of  certain  Jurors  were 
drawn  who  bad  sorved  during  the  term  up- 
on otiber  Juries  In  tbe  trial  of  other  and  diiH 
tinct  murder  caaes,  having  no  connection  In 


any  wise  with  this  case,  wherein  verdicts 
of  guilty  against  the  defendants  therein 
were  returned,  and  the  defendant  herein 
separately  submitted  challenges  for  cause 
to  each  of  such  Jurors  so  called,  and  the 
court  refused  to  allow  each  of  such  chal- 
lenges. On  the  same  ground,  tbe  defend- 
ant objected  to  being  tried  by  eaid  venire, 
and  challenged  tbe  entire  panel  of  Jurora 
tniese  motions  tbe  court  separately  over- 
ruled, and  defendant  excepted.  We  fall  t» 
see  any  merit  In  either  of  said  motions,  and 
the  court  very  properly  overruled  them. 

S.  On  the  17tb  July,  1900.  the  defendant 
being  present,  the  cause  was  set  for  trial 
on  the  2d  of  August  following,  and  100  Ju- 
rors including  the  regular  Jurors  summon- 
ed for  the  week  In  which  the  cause  was  set 
for  trial,  were  ordered  to  be  summtmed  by 
the  sheriff  for  the  trial  of  the  cause,  and  a 
list  of  the  names  of  said  100  Jurors  was  or- 
dered to  be  served  on  tbB  defendant  forth- 
with, the  defendant  In  open  court  acknowl- 
edging that  he  had  been  served  with  a  copy 
of  the  Indictment  in  the  cause;  and  fbe 
names  of  the  special  Jurors  were  drawn 
from  the  Jury  box  In  open  court  in  the  pres- 
ence of  defendant  On  the  3d  of  August, 
1900,  the  cause  having  been  continued  or  laid 
over  from  the  day  before,— the  2d  of  An- 
gust— till  that  day,  the  defendant  not  be- 
ing ready  for  trial.  It  was  ordered  by  tbe 
court  that  the  trial  be  and  the  same  was  re- 
set for  August  13,  1000,  and  It  was  further 
ordered  that  tbe  special  Jurors  theretofore 
drawn  for  the  trial,  and  tbe  regular  jurors 
summoned  for  the  week  of  the  court  In 
which  the  cause  was  originally  set  for  trials 
—the  week  In  which  tbe  2d  of  August  fel^— 
should  appear  In  court  on  said  13tb  of  Au- 
gust 1800,— tlte  following  week,— fbr  tbe 
trial  of  the  cause,  to  wblcb  action  of  tbe 
court  tbe  defendant  objected  and  excepted. 
Tbe  ground  of  objection  as  stated  was,  *'that 
the  court  bad  no  authority  to  continue  tbe 
regular  Jurors  summoned  for  (me  particu- 
lar week  over  Into  another  week  of  the 
same  term,  unless  engaged  at  tbe  time  In 
tbe  trial  of  a  cause  vhlch  had  been  sub- 
mitted to  tbem."  but  defendant  "made  no 
objection  to  the  ordw  of  the  court  requiring 
the  Jurors  to  return  as  tbe  Tenb«  to  try 
the  case."  There  vras  no  mot  In  overrule 
lag  this  objection.  It  was  not  questioned 
that  tite  Jury  was  properly  drawn  and  ordra^ 
ed  made  up. for  tbe  week  In  which  the  trial 
was  originally  set  It  was  comirased  of  100 
Jurors,  Indodlng  tbe  regular  Jurors  summon- 
ed for  the  week  in  which  tbe  cause  was  set 
for  trial,  which  was  tbe  week  subsequent  to 
the  one  when  the  ord^  setting  tbe  case  was 
made  and  entered.  The  Jury  was,  therefore, 
the  one  ordered  for  the  trial,  set  for  the  2d 
of  August  tiw  very  Jury  provided  by  tbe 
terms  of  the  act  *^o  more  effectually  se- 
cure competent  and  well  qualified  Jurors  Id 
the  coun^  ta  Montgomexy."  Acts  1886-87* 
p.  100. 1 10.   "The  fact  or  accident  bublcb 
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the  trial  was  not  entered  airan  until  a  day 
during  the  succeeding  week,  could  not  prop- 
erly render  it  necessary  tHat  a  new  order 
sbould  be  made,  setting  anotber  day  for  tbe 
trial,  or,  tbat  a  new  venire  should  be  sum- 
moned or  served  on  the  defendant."  The 
case  was,  under  the  orders  of  tbe  court, 
merely  passed  or  laid  over  from  one  day  to 
another,  from  the  2d  of  August  tbe  day  It 
was  set  for  trial,  until  the  13th  of  tbat 
month,— In  the  succeeding  week,— which 
was  not  Improper  to  be  done.  Thomas  v. 
State,  94  Ala.  74,  10  South.  432. 

4.  The  deceased  received  pistol  shots  from 
the  defendant,  each  of  which  the  evidence 
shows  was  necessarily  fatal,  and  from 
which  he  died  tbe  following  day.  Dr.  An- 
derson, the  physician  who  was  called  to  see 
him,  being  examined  by  the  state,  was  ask- 
ed, "Did  the  dead  man,  prior  to  bis  death, 
make  any  statement  to  you  concerning  bis 
killing?"  The  doctor  testified  that  at  that 
time  deceased  was  In  extreme  condition  of 
profound  shock  or  collapse,  and  was  unable 
to  stand  up.  The  question  was  objected  to 
because  not  admissible  as  dying  declara- 
tions; but  tbe  court  allowed  htm  to  answer, 
that  deceased  said  to  him,  "The  dirty  cur 
killed  me  for  nothing."  The  evidence  aft- 
erwards further  showed,  that  deceased  bad 
said  (to  defendant),  "It  Is  no  use  shooting 
me  any  more,  I  am  going  to  die  anyhow." 
This  last  declaration  was  after  he  was  shot, 
and  before  the  statement  made  to  Dr.  An- 
derson. The  declarations  of  tbe  deceased 
touching  the  homicide,  although  be  does  not 
state  at  the  time  tbat  he  Is  conscious  of  Im* 
pending  death.  If  made  under  such  clrcum- 
stadces  as  In  the  Judgment  of  the  court  will 
warrant  such  an  Inference,  are  admissible 
as  dying  declarations.  Tbe  declarations 
made  by  deceased  to  the  physician  were 
properly  admitted  In  evidence.  They  show- 
ed very  conclusively  that  deceased  felt  tbat 
he  was  fatally  shot  and  would  die.  Mc- 
Lean T.  State,  16  Ala.  672;  Blackburn  v. 
State,  98  Ala.  65,  18  South.  274;  Justice  v. 
State,  99  Ala.  180,  13  South.  658;  Ward  v. 
State,  78  Ala.  441. 

We  find  no  error  In  the  record  and  tbe 
Judgment  and  sentence  of  the  cUj  court  are 
atflrmed. 

Affirmed. 


DTTDU3T  V.  GALLUPS. 

(Supreme  Ck>nrt  of  Alabama.   Jan.  22,  1901.) 

BJBCTHENIV-PDRCHASB  OP  OOVERNMBNT 
LANDS. 

In  an  action  of  ejectment  it  was  showa 
that'^tfae  plaiotiS  purchased  the  land  Bued  for 
In  1877  from  the  Mobile  &  Girard  Railroad 
Company,  and  that  they  were  a  part  of  the 
lands  which  had  been  granted  by  congreBS  to 
the  state  to  aid  in  the  constructioD  of  a  rail- 
rofld  from  Girard  to  Mobile,  which  road  at  the 
date  of  tbe  sale  had  beea  completed  through  the 
county  wherein  the  lands  lay.  The  plaintiff, 
although  be  paid  tbe  purchase  money  for  the 
land  and  went  into  posacsalwi,  had  nevw  re- 


ceived a  deed  of  conveyance  of  said  land  from 
the  nllroad,  but  was  Id  possession  thereof, 
claiming  to  own  it,  whni  tne  d^endant  took 
possession.  In  1885  the  defendant  went  iato 
possession  of  the  land  sued  for,  under  a  certifi- 
cate of  homestead  entry  issued  to  him  from  the 
United  States  land  office.  Bel4.  that  under  the 
act  of  congress  approved  September  29,  1S8I> 
(26  Stat.  4U6),  the  land  in  snit  was  not  at  the 
time  of  the  defendant's  entry  onappropriated 

gnblic  lands,  and  therefore  the  certificate  of 
omestead  entry  to  the  defendant  was  nnae- 
thoriied  and  void,  and  the  plaintiff  was  entitled 
to  recover  on  his  prior  possee^on. 

Appeal  trom  circuit  conrt  Bussell  county; 
A.  A.  Brans.  Judge. 

Action  by  0.  H.  Dndley  against  11.  L  G«l- 
lups.  Judgment  for  defendant,  and  ]^aintUt 
Bi^als.  Reveraed. 

Wm.  0.  Oates,  for  ^pellant 

TTSON,  J.  The  idalntlff  pnrctaased  the 
land  tof  liie  recovery  of  vhldi  he  brings  this 
salt  In  1877  from  the  MoUle  ft  Olrard  RaU- 
road  Oompany.  He  received  no  conveyance 
tnm  the  company,  but  the  evidence  shows 
ondlspntedly  that  he  paid  tbe  purchase  nuHi^ 
and  vent  Into  poesesslim  itf  It.  It  was  also 
shown  In  erldenee  that  this  land  was  vlQiIn 
tb»  grant  of  lands  made  h7  congress  In  1856 
to  the  state  of  Alabama  to  aid  In  the  construc- 
tion of  a  railroad  from  Olrard,  Ala.,  to  Mo- 
bile, Ala.,  wbltix  road  had  at  the  date  of  tbe 
sale  to  plaintiff  been  ounpleted  thzon^  the 
connty  of  Hnssell,  and  many  miles  beyond  on 
the  line  of  said  grant  Tinder  tbe  Ttev  we 
tflto  <tf  this  ease,  It  is  nonecessary  to  haqnlre 
Into  tt»  state  of  the  tlfle  under  the  act  of 
congress  of  Jnne  8,  18B6,  and  the  act  of  Feb- 
raary  1, 1858,  of  the  graeral  assembly  of  Ala- 
bama, for  the  reason  that  by  act  of  congress 
a^rored  S^temlaer  29.  1890  (26  Stat.  496). 
the  United  States  resumed  the  title  to  all 
(ands  heretofore  granted  to  the  state  of  Ala- 
bama w  to  the  MobUe  ft  GHiard  Ballnad 
Oompany,  thereto  devesting  all  titte  oat  cS 
the  state  of  Alabama  and  the  raUroad  com- 
pany, and  Investing  It  In  the  United  States. 
SulllTan  V.  Construction  Oo.  (AJa.)  28  South. 
926.  However,  1^  the  eighth  section  ssld 
act  provision  was  made  *tbmt  the  MobUe  ft 
Olrard  Ballroad  Company  of  Alabama,  shall 
be  ntitled  to  the  quantt^  of  land  earned  by 
the  constmction  of  Its  road  from  Olrard  to 
Troy,  a  distance  of  tighty-four  miles.**  This 
company  under  the  act  of  1856  being  entitled 
to  120  sections  for  every  20  miles  of  construe- 
tion.  It  wlU  be  readily  seen  that  It  had  earned 
and  was  entitled  to  something  arm  800.000 
acres  on  account  of  its  construction  of  the  81 
miles.  And  tb»  elghUi  section  of  said  act  of 
1890  directs  the  secretary  of  the  intolw.  In 
making  settlement  and  certifying  to  w  for  the 
benefit  of  said  company  tbe  lands  earned  by 
it,  to  Include  tii^eln  all  the  lands  stfld,  con- 
veyed, (HT  otherwise  dlqused  of  the  rail* 
road  company,  not  to  exceed  the  total  amount 
earned.  The  act  further  provided  that  "the 
Utles  of  the  purchasers  all  sntdi  lands  are 
hereby  confirmed  so  far  as  the^nltsd  States 
are  concerned."  It[^|f^|di^^§^e^ee 
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£acti  of  tills  case,  to  determine  wbether  the 
TTnlted  States  this  confirmatory  act  made 
m.  gaoA  of  the  legal  title  to  the  plalntlfr  as  a 
porchaser  of  the  land  la  controTersy,  or 
whether  the  United  States  merely  confirmed, 
■o  far  as  It  was  concerned,  the  equltaUe  title 
of  the  plaintiff  derived  by  his  purchase. 
Adopting  tl»  latter  view,  tbe  effect  of  the 
conflnnatlon  was  to  fwerer  estop  the  United 
States  to  claim  title  to  the  land,  and  to  pre- 
clude It  afterwards  In  making  any  ralld  sale 
of  It  To  permit  It  to  do  bo  would  not  only 
Tlolate  the  ^Irit  and  purpose  of  the  act  bnt 
wonld  give  effect  to  a  sale  made  In  violation 
of  law;  for  the  confirmatory  act  possesses  not 
only  an  element  of  a  grant  or  conveyance,  but 
has  the  force  and  effect  of  law  as  well. 
Swann  v.  Miller.  82  Ala.  630,  1  South.  65. 
There  Is  an  Implied  prohibition  against  the  as- 
sertion br  the  United  States  of  title  subse- 
quently to  Its  enactment,  which  It  can  no 
more  violate  than  one  of  Its  dtisens.  Con- 
ceding, for  the  purposes  of  this  case,  that  the 
plaintiff  has  only  an  equltaUe  title,  the  evi- 
dence shows,  without  dlqmte,  that  be  was  In 
poesesBlon  of  the  land,  claiming  to  own  It  un- 
der his  purchase  and  under  this  confirmatory 
act  of  congress,  wben  the  defendant  went  In- 
to possession  of  It  In  1895  under  a  certificate 
of  homestead  entry  Issued  to  him 'from  the 
United  States  land  office  at  Montgomery,  Ala. 
Tbls  certUcate  purporto  to  have  beat  issued 
nnder  authority  of  section  2290  of  the  Revised 
Statutes.  This  section  is  one  of  a  number  of 
an  act  providing  for  homesteads  on  unap- 
propriated public  lands,  snd  prescribing  the 
mode  of  procedure  therefor,  etc  Rev.  St 
1878  (2d  Ed.)  pp.  41»-424.  This  Is  the  only 
claim  title  set  up  by  tbe  defendant  The 
land  in  suit  was  not  unappropriated  public 
land,  for  the  reason  fliat  the  United  Stotes 
had  confirmed  tiie  title  ct  the  plaintiff,  there- 
by depriving  Itself,  as  we  have  shown,  of  as- 
anting  any  dalm  to  it.  Not  bring  a  part  of 
tiie  unapivoprlated  public  domain,  the  certifi- 
cate of  homestead  entry  was  void,  on  account 
of  Its  Issuance  being  nnautborlEed,  and  Its 
mdllty  may  be  dedared  on  a  collateral  attack. 
Knabe  v.  Burden.  88  Ala.  436,  7  South.  92. 
Hie  defendant  having  no  title  and  no  rig^t  to 
the  posseashm,  tiie  plaintiff  was  entitied  to 
recover  upon  bis  prior  poasoislon.  The  af- 
firmative charge  requested  by  him  should 
have  been  given.  Reversed  and  remanded. 


DICUS  et  aL  v.  CHILDRESS  et  aL 

(Sapreme  Court  of  Alabama.    Dec.  20,  1900.) 

TRIALr-WITNBSS&S-COMPBTENCT— TRANSAC- 
TIONS WITH  A  D&CBDBNT— ADMINISTRA- 
TORS—WIDOW'S  BXBHPT10N8. 

1.  In  an  action  by  the  widow  of  deceased  on 
a  boud  glren  deceased  hj  defendant,  defendant 
was  incompetent  to  teatlfv  to  transactions  with 
deceased  In  which  she  alieiced  a  payment  was 
made  and  for  which  she  showed  an  allied  re- 
ceipt. 

2.  Where  a  note  sued  on  hj  decedent's  widow 
and  children  had  been  regularly  set  apart  to 


them  under  the  statute  allowing  them  certain 
exemptions,  they  took  by  operation  of  law,  and 
not  as  transferees  of  decedent's  administratonu 
who  had  no  pecuniary  interest  therein,  and 
therefore  the  admlidBtratorB  were  cMupetoit 
witnesses. 

Appeal  from  chancery  court  Jackson  coun- 
ty; WiUlam  H.  Simpson,  Chancellw. 

Bill  by  Maggie  A.  Childress  and  another 
against  Ann  Netie  Dicus  and  W.  H.  Dicus. 
From  a  decree  in  plalntifte'  favor,  defend- 
ants appeal.  Affirmed. 

The  bill  in  this  case  was  filed  by  tbe  ap- 
pellee Maggie  A.  ChlMresB.  who  was  tbe 
widow  of  J.  A.  Childress,  deceased,  and  the 
minor  children  of  said  J.  A.  Childress,  de- 
ceased, who  sue  by  their  next  friend  and 
mother,  said  Maggie  A.  Childress,  against 
the  appellants,  Ann  Netle  Dicus  and  W.  H. 
Dicus.  It  was  averred  in  the  bill  that  on 
September  19,  188S,  J.  A.  Childress  sold  and 
conreyed  to  the  defendant  Ann  Netie  Dicus 
certain  lands  specifically  de8<:rlbed  In  the 
bill;  that  upon  the  date  of  the  sale  said  Ann 
Netie  Dicus,  by  and  with  the  written  con- 
sent of  her  husband,  W.  H.  Dicus,  executed 
to  J.  A.  Childress  a  bond  In  the  sum  of  $400. 
payable  two  years  after  date,  to  secure  the 
payment  of  said  sum,  as  a  deferred  payment, 
for  the  purchase  money  of  the  lands  so  sold 
and  conveyed;  that  there  had  been  paid  up- 
on said  Irand,  at  different  times,  several 
sums,  aggregating  $80,  and  that  a  balance 
on  said  bond,  with  interest,  was  due  and  un- 
paid. It  was  averred  that  J.  A.  Childress 
died  intestate,  a  resident  of  Jackson  county, 
In  October,  18D6.  leaving  the  said  Maggie  A. 
Childress,  his  widow,  and  the  other  com- 
plainants, his  minor  children,  survlTlng  him; 
that  on  November  17,  1886,  letters  of  admin- 
istration on  tbe  estate  of  J.  A.  Childress,  de- 
ceased, were  granted  to  S.  P.  and  H.  C. 
Childress,  and  three  named  parties  were  ap- 
pointed appraisers  of  said  estate,  and  com- 
missioned to  set  apart  and  allot  to  complain- 
ants tbe  exemptions  allowed  by  law;  that 
said  commissioners  duly  set  apart  and  allot- 
ted as  part  of  the  exemptions  due  complain- 
ants the  bond  aforesaid,  which  was  executed 
by  Ann  Netie  Dicus  to  J.  A.  Childress,  and  the 
report  was  duly  confirmed.  As  holders  and 
owners  of  said  bond,  tbe  complainants  pray- 
ed in  the  bill  that  a  vendor's  Hen  be  estab- 
lished upon  the  lands  described  as  security 
for  the  collection  of  said  bond,  with  Interest 
thereon,  and  tbe  costs  of  tbe  suit.  The  de- 
fendants filed  an  answer  to  the  bill.  In  which 
they  admitted  the  execution  of  said  bond, 
but  averred  that  they  were  entitled  to  a 
credit  of  $400,  which  was  paid  by  Ann  Netie 
Dicus,  In  cash,  on  January  3,  1891,  leaving 
a  balance  due  on  said  bond  of  $80.  In  their 
answer  they  offered  to  pay  said  balance, 
with  the  costs  which  had  accrued.  The  only 
controversy  in  the  case  was  as  to  whether 
or  not  tbe  credit  of  $400  claimed  In  the  an- 
swer should  be  allowed.  The  testimony  for 
the  complainants  tended  to  show  that  the 
receipt  which  was  offered  In  evidence,  -Aiidl 
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was  alleged  to  have  been  gltven,  by  J.  A.  Clill- 
dress  to  Ann  Netie  Dicns  for  9400.  dated 
January  S,  1891,  was  not  In  tbe  bandwrltlng 
of  said  J.  A.  Ohlldresa,  nor  was  the  slgiuitnre 
thereto  In  the  handwriting  of  J.  A.  Childress, 
and  that  the  receipt  was  feigned  and  slmn- 
lated,  and  that  the  said  HOO  had  not  been 
paid  as  claimed  by  defendants.  8.  P.  Ohll- 
dress  and  H.  C.  Childress,  who  were  the 
administrators  of  the  estate  of  J.  A.  Chil- 
dress, each  testified  to  these  facts  and  tut- 
ther  testified  to  statementa  by  and  transac- 
tl<nis  with  the  deceased,  J.  A.  CbUdresSi 
tending  to  show  that  the  |400  had  not  been 
paid.  The  defendants  objected  to  the  admls- 
slbillty  of  thto  testimony,  on  the  ground  that 
said  witnesses  were  incompetoat  to  testify 
to  statements  by,  and  transactions  with,  tbe 
deceased.  Inasmuch  as  they  were  the  admin- 
istrators of  the  decedent's  estate,  and. were 
iherefMe  Interested  In  the  ranilt  <MC  the  snlt 
These  objections  wen  oTermled.  Aim  Netle 
Dlcns  and  her  hnsband  and  her  acm  each 
testified  to  the  payment  of  the  money  and  to 
tbe  glTlng  of  tbe  receipt  The  testimony  of 
tbe  defendant  Ann  Netle  Dlcus  was  objected 
to  by  tbe  complainants,  on  the  ground  that 
she  was  Incompetent  to  testify  as  to  trans- 
actions with,  or  statements  made  by.  the  de- 
ceased. These  objections  were  sustained. 
On  the  final  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  rendered 
a  decree  granting  the  relief  prayed  for  by 
the  complainants.  From  this  decree  the  de- 
fendants appeal,  and  assign  as  error  the  ren- 
dition of  said  decree,  and  tbe  rulings  of  the 
chancellor  upon  the  evidence.  Tbe  original 
receipt  alleged  to  hare  been  given  by  3.  A. 
Childress  to  Ann  Netle  Dlcus,  by  the  order 
of  the  chancellor,  was  certified  to  this  comit, 
together  with  the  appeal. 

J.  B.  Brown,  for  appellants.  Martin  ft 
Bonldln.  for  appellees. 

DOWDELL,  3.  The  defendant  Ann  Netle 
Dlcus  was  Incompetent  to  testify  as  to  trans- 
actions with,  or  Btatemeots  by.  J.  A.  Chll- 
dresa,  deceased.  Howie  v.  Edwards,  113 
Ala.  187.  20  South.  956.  When  H.  C.  and 
B.  P.  Childress  qualified  as  administrators 
of  the  estate  of  J.  A.  Childress,  deceased, 
whatever  of  title  or  Interest  they  may  have 
acquired  by  virtue  of  their  office  as  such  ad- 
ministrators In  the  personal  property  of  their 
Intestate  was  subordinate  to  the  superior 
right  of  the  widow  and  minor  children  as  to 
the  exemptions  given  them  by  the  statute. 
The  note  here  sued  upon  was  duly  and  regu- 
larly set  apart  to  the  widow  and  minor  cbll- 
dren  under  the  provisions  of  tbe  statute. 
They  were  not  transferees  of  the  adminis- 
trators of  said  note,  but  their  possession  and 
title  were  acquired  by  operation  of  law. 
These  administrators  are  not  parties  to  the 
suit  nor  have  they  any  "pecuniary  interest  In 
the  result  of  the  suit"  The  rule  rendering 
transferrors  Incompetent  as  witnesses,  in 


suits  by  the  transfwee  toe  tbe  enforcancnt 
of  the  dalm  transferred,  to  testify  as  to 
statements  by,  or  transactions  with,  a  de- 
ceased party,  is  without  wiUcation  in  tlie 
present  case.  H.  G.  and  S.  P.  Cbildreas  were 
therefore  competent  witnesses. 

We  have  carefully  azamined  tlie  oritfnal 
pai^rs  sent  up  for  our  Inspeetimi,  and,  wben 
taken  In  connection  with  the  testimony  bear- 
ing on  the  question,  we  see  no  good  reason 
for  differing  from  tbe  leuned  chancellor  In 
the  conclusion  that  tUe  fMO  receipt  Is  not 
genuine.  Tbe  decree  of  the  cbjyicery  oout 
must  be  affirmed. 


DB  JARNBTTB  v.  COX. 

(Sopreme  Court  of  Alabama.    Dec  20,  UOOJ 

ACCOUNT  —  BBT-OFP  —  TRIAL  —  BVIDBKCS  — 
JOHT—VBRDICT— CONDUCT  OF 
JURY— COBROION. 

1.  Where  defendant  being  sued  on  aecooat. 
offered  to  set  ofF  a  balance  due  him  for  boUding 

a  house  for  plaintiff,  which  honse  was  not  en- 
tirely «cc(Mding  to  coutract,  and  was  taken  pos- 
aeasion  of  by  plaintiff  before  finished,  bat  there 
was  evideace  that  the  original  contract  had 
been  modified,  it  was  not  error  to  refuse  to  in- 
struct that  defendant  could  not  set  off  any  d*^ 
mand  ander  the  original  contract  unless  he  liad 
fully  complied  with  its  terms. 

2.  Where  a  Jnry  had  been  out  part  of  one  aft- 
ernoon, and  all  of  the  day  following  until  even- 
ing, and  on  being  called  into  coart  said  they 
had  agreed  on  the  law  and  on  the  arldence,  bat 
could  not  arrive  at  a  v«diet  whereon  the 
court  remarked  that  when  a  jury  so  agreed, 
and  could  not  arrive  at  a  verdict,  they  were 
either  disqualified  or  Incompetent  and  that  they 
had  two  months  in  which  to  come  to  a  verdict 
after  which  they  retired,  and  soon  rendered  a 
verdict  It  should  be  set  aside  as  being  coerced. 

Appeal  from  circuit  court  Montgomery 
county;  J.  C.  Richardson,  Judge. 

Action  by  W.  P.  De  Jarnette  against  W.  K. 
Goz.  From  a  Judgment  in  d^ndants  favo. 
plaintiff  appeals*  Beversed. 

The  plaintiff  sued  the  defendant  for  g&O 
claimed  to  be  due  for  hauling,  and  (7.S0 
claimed  to  be  doe  for  building  a  Une  fence 
between  blm  and  defendant  Defendant  of- 
fered to  offset  J50  balnnce  doe  him  by  plain- 
tiff for  building  a  house,  and  (3.76  for  build- 
ing a  fence.  The  evidence  for  the  plaintiff 
tended  to  show  that  his  bills  were  correct, 
while  the  evidence  for  defendant  tended  to 
show  that  the  account  for  $S0.60  should  be 
$30.30,  and  that  defendant  was  not  UaUe 
for  the  $7.89.  because  he  had  agreed  to  pay 
that  amount  only  when  the  fence  had  been 
put  on  the  line,  and  It  had  never  been  put  en 
tbe  line.  The  eTldence  for  defendant  tended 
to  show  that  he  had  built  a  house  for  plaintiff 
at  an  agreed  price  of  $2,050.  and  that  plain- 
tiff had  paid  all  of  the  money  except  $50. 
and  had  moved  Into  the  house,  though  clalin- 
Ing  ttaat  It  was  Incomplete,  and  at  the  time 
plaintiff  was  let  Into  tbe  house  plaintiff 
agreed  that  be  would  pay  the  said  $50  by 
hauling  sand  for  defendant  to  that  amount, 
and  that  the  blU  for  $60.80  claimed  of  hloi 
bj  plaintiff  arose  because  he  had  charsed 
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him  60;  when,  according  to  prerloua  dealings, 
be  sbould  have  charged  only  40,  cents  for 
hauling  said  sand,  and  tbat  plaintiff  had 
agreed  to  complete  the  house;  that  although 
the   contract  required  that  the  chimneys 
Bhould  be  built  as  high  as  the  highest  point  of 
the  house,  and  they  were  not  so  built,  they  had 
been  built  under  the  direction  of  the  plain- 
tiff, to  a  height  subsequently  agreed  on  be- 
tween plaintiff  and  defendant;  and  that  the 
flues  of  the  chimneys  were  smaller  than  con- 
tracted for,  but  defendant  had  gone  to  plain> 
tifTa  house,  vuid  afterwards  bad  written 
plaintiff  a  letter  offering  to  do  whatever  was 
lacking  to  complete  the  contract,  and  plain- 
tiff had  refused  to  permit  hUn  to  do  anything 
further,  and  that  plaintiff  was  indebted  to 
defendant  $8.7S  for  building  a  fence.  Plain- 
tiff's testimony  was  to  the  effect  that  the 
house  bad  not  been  completed,  and  that  he 
had  paid  all  the  consideration  for  building 
the  house  except  ¥50,  and  had  moved  into  the 
house  on  the  promise  of  defendant  to  com- 
plete It;  that  said  house  had  never  been 
completed;  that  he  had  never  agreed  to  any 
change  In  the  OAtract;  that  it  would  cost  at 
least  $50  to  complete  the  contract;  that  al- 
though be  had  previously  only  charged  the 
defendant  40  cents  for  sand,  this  sand  had 
cost  plaintiff  10  cents  per  load,  and  be  had 
had  to  haul  It  further.   Upon  the  introduction 
of  all  the  evidence,  the  plaintiff  requested 
the  court  to  give  to  the  jury  the  fbllowlng 
written  charge,  and  separately  excepted  to  the 
court^s  refusal  to  give  said  charge  as  asked: 
"The  defendant  in  this  case  cannot  set  off 
against  the  plaintiff's  demand  any  amount 
whatever  under  the  first  and  original  con- 
tract between  plaintiff  and  defendant  In  ref- 
erence to  the  building  of  De  Jarnette's  house, 
unless  the  defendant  has  fully  complied  with 
the  terms  of  said  contract  or  offered  to  do 
so."   There  was  a  verdict  returned  for  the 
defendant  After  the  return  of  the  verdict 
the  i^alntlff  made  a  motion  for  a  new  trial 
upon  several  grounds.   The  grounds  insisted 
upon,  and  the  facts  as  stated  In  the  blU  of 
exceptions  relating  thereto,  are  sufficiently 
set  forth  In  the  (pinion.  This  motion  was 
overruled.   The  plaintiff  appeals,  and  assigns 
as  error  the  refusal  of  the  court  to  give  the 
written  charge  requested  by  It  the  rendering 
of  a  verdict  In  favor  of  the  defendant  and 
the  refusal  to  grant  the  motion  for  a  new 
trial. 

J.  jr.  Woodward  and  Hill  ft  HIU,  tot  ap- 
pellant  Watts,  Troy  &  Coffey,  for  appellee. 

OOWDKLL,  3,  There  was  evidence  in  the 
case  tending  to  show  that  the  original  con- 
tract between  the  parties  for  the  building  of 
the  house  had  been  subsequently,  by  agree- 
ment modified  and  changed.  The  written 
charge  requested  by  the  plaintiff,  and  refused 
by  the  court  withdrew  from  the  consider- 
ation of  the  Jury  this  evidence,  and  It  was 
properly  refused  by  the  court  After  ver- 
dict for  the  defendant  a  motion  for  a  new 


trial  was  made,  which  was  overruled  by  the 
court  Numerous  grounds  were  stated  in 
the  motion  for  the  granting  of  a  new  trial, 
but  ss  only  one  was  instated  upon  in  argu- 
ment by  appellant's  counsel,  we  need  not 
consider  the  other  grounds. 

The  ground  insisted  on  was  the  action  of 
the  court  In  recalling  the  Jury  after  they  bad 
been  charged  and  bad  retired  to  conelder  of 
their  verdict  and  further  Instructing  them 
in  the  case,  and  also  coercing  a  verdict  by 
threatened  duress;  all  of  which  transpired 
in  the  absence  of  the  plaintiff  and  his  coun- 
seL  The  evidence  In  support  of  this  ground 
of  the  motion  we  quote  from  the  record: 
"That  after  the  cfaarse  of  the  court  the  Jury 
retired. to  the  Jury  room  al>out  four  o'clock 
In  the  afternoon,  and,  after  having  been  out 
about  three  hours,  they  were  released  by  the 
court  and  Instructed  to  return  the  next  day, 
which  was  June  2,  1809.  at  nine  o'clock  in 
the  morning,  and  the  Jury  then  separated. 
On  the  morning  of  June  2d,  the  Jury  reas- 
sembled at  nine  o'clock,  and  again  retired  to 
the  Jury  room.  After  considering  the  case 
all  day  (except  recess  for  dinner),  the  Jury 
was  called  Into  court  about  six  p.  m.,  by  the 
court  in  the  absence  of  the  plaintiff  and  his 
attorney.  The  Jury  was  asked  If  there  was 
any  dispute  as  to  the  law  of  the  case.  One 
of  the  Jury  replied:  'No,  sir;  we  have  fully 
agreed  on  the  law  and  the  evidence.  The 
majority  of  us  could  get  a  verdict  very  soon, 
but  it  is  impossible  to  come  to  a  verdict' 
Thereupon  the  court  told  the  Jury  that  when 
a  Jury  has  agreed  on  the  law  and  the  evi- 
dence, they  were  either  disqualified  or  In- 
competent if  they  could  not  make  a  verdict; 
that  It  was  their  duty  to  listen  at  the  evi- 
dence; and  that  the  Jury  had  until  the  2d 
of  August  to  come  to  a  verdict  and  they  had 
plenty  of  time  to  consider  it  As  the  Jury 
was  going  out  and  part  of  them  bad  got 
out  the  court  said.  In  their  presence,  to  the 
bailiff,  'Prepare  to  stay  here  to-night*  The 
Jury  retired,  and  soon  rendered  a  verdict  for 
ttae  defendant"  There  was  do  attempt  on 
the  part  of  the  court  to  instruct  the  Jury  up- 
on any  of  the  Issues  In  the  case,  and  there- 
fore that  ground  of  the  motloo  Is  without 
support  In  the  evidence. 

We  think  that  what  the  court  did  say  to 
the  Jury,  under  the  circumstances,  was  a 
clear  intimation  that  tbey  sbould  be  kept  to- 
gether until  the  2d  day  of  August  a  period 
of  two  months,  unless  they  sooner  agreed 
upon  a  verdict  The  fact  that  a  verdict  was 
very  soon  thereafter  .  rendered,  notwith- 
standing the  Jury  had  stated  to  the  court 
that  It  was  impossible  to  come  to  a  verdict 
after  an  effort  of  more  than  a  day,  we  think 
reasonably  and  satisfactorily  shows  that  the 
verdict  was  not  uninfluenced  by  what  the 
court  bad  said.  In  the  case  of  Insurance 
Co.  V.  Moog,  81  Ala.  343,  1  South.  108,  this 
court  quoted  approvingly  what  was  said  In 
Oreen  v.  Telfair,  11  How.  Prac.  260,  which 
condemned  such  actkm  bjr  the  trial  court 
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We  fully  approve  of  Trhat  was  there  said, 
that  "a  Judge  has  no  right  to  threaten  or 
Intimidate  &  Jury  In  order  to  affect  their  de- 
liberations. I  think  be  has  no  right  even  to 
aUnde  to  his  own  purposes  as  to  the  length 
of  time  they  are  to  be  kept  together.  There 
should  be  nothing  In  his  Intercourse  with  the 
Jury  haring  the  least  appearance  of  duress 
or  coercion."  We  are  of  the  opinion  that 
ttie  motion  for  a  new  trial  should  have  been 
granted.  The  Judgment  of  the  circuit  court 
Is  rerersed,  and  the  cause  remanded. 


BREEDTNG  t.  BRBBDINO. 
(Supreme  Court  of  Alabama.    Dec.  20,  1900.) 

AOUINISTRATORS— aPECIAI.  I>ETTER3- PETI- 
TION TO  RBVOKB-COtXATBRAL  ATTACK— 
JURISDIOnON-^BTmON  FOR  AFPOINTIUUfT 
— SUFFICIBNCY. 

1.  Where  letters  of  spedal  administration 
were  granted  in  a  will  contest,  a  petiUon  to 
have  such  letters  revoked  could  not  prevail, 
dnce  It  was  a  collateral,  and  not  a  direct,  at- 
ta.ek  on  the  granting  of  such  letters. 

2.  Under  Const,  art.  6,  I  9.  conferring  on 

{irobate  courts  general  jurisdiction  to  grant 
etters  of  administration :  and  Code,  f  62, 
Mithorising  tta«  probate  judge  to  appoint  a 
special  administrator  in  any  contest  respecting 
the  validity  of  a  will,  or  for  the  purpose  of  col- 
lecting the  goods  of  the  deceased,  or  in  any 
other  case  in  which  it  is  necessary, — ^the  grant- 
ing of  letters  of  special  administration,  to  coK 
lect  and  preserve  the  assets  of  a  deceased  testa- 
tor whose  will  was  contested,  was  not  without 
jurisdiction,  since  the  court  was  not  limited  in 
Its  jurisdiction  to  grant  such  letters. 

3.  Where  letters  of  special  administration 
were  granted  in  the  contest  of  a  certain  will, 
the  fact  that  the  petition  did  not  show  snffi- 
clent  grounds  for  such  action  was  Immaterial, 
since  no  petition  was  necessary  to  the  validity 
of  the  appointment  of  an  administrator. 

Appeal  from  probate  court  Uorgan  county; 
William  E.  Skeggs.  Judge. 

Proceedings  for  the  probate  of  the  will  of 
WlUlam  Breeding.  From  a  decree  dismlas- 
lug  proponent's  petition  to  have  the  probate 
court  revoke  letters  of  special  administration 
granted  by  John  W.  Breeding,  said  proponent 
appeals.  Affirmed. 

William  Breeding,  a  resident  dtlzen  of 
Moi^an  county,  died  on  May  16, 1899,  leaving 
an  estate  of  real  and  personal  property  In 
said  connty.  On  Hay  la  1899,  Millard  W. 
Breeding  propounded  for  probate  an  alleged 
win  and  testament  purported  to  have  been 
executed  by  William  Breeding,  deceased, 
wfiereln  said  Millard  W.  Breeding  was  nam- 
ed as  one  of  the  legatees,  and  also  as  one 
of  the  execntors  of  said  will.  Said  applica- 
tion for  probate  was  set  for  hearing  on  June 
12,  1899.  On  that  day,  James  Breeding,  a 
full  brother  of  the  deceased,  filed  his  contest 
of  said  win.  While  this  contest  was  pend- 
ing, to  wit,  on  July  29,  1899,  John  M.  Breed- 
ing, another  full  brother  of  William  Breed- 
ing, deceased,  made  application  to  the  pro- 
bate court  for  the  issuance  to  him  of  letters 
of  special  administration  on  the  personal  es- 
tate of  WlUlam  Breeding,  deceased.   In  the 


petition  filed  thereafter,  the  death  and  place 
of  residence  of  William  Breeding  were  aver- 
red, and  it  was  further  avored  that  he  died 
seised  and  possessed  of  a  real  and  personal 
estate,  and  the  value  of  the  personal  estate 
was  also  averred.  The  names,  residences^ 
ages,  and  condition  of  the  heirs  and  dlatrlbn- 
tees  of  the  estate  were  averred.  The  peti- 
tion then  continued  as  follows:  "That  the 
said  William  Breeding  left  no  dilldren;  tbat 
your  petitioner,  being  a  full  brother  of  said  de- 
ceased, an  Inhabitant  of  this  state  above  the 
age  of  21  years,  and  in  no  respect  disqaall- 
fled  under  the  law  from  serving  as  a  special 
administrator,  and  believing  that  said  estate 
should  be  Immediately  administered,  to  the 
end  that  the  said  property  may  be  collected 
and  preserved  for  those  who  shall  appear  to 
have  legal  right  or  interest  therein,  does 
therefore,  by  virtue  of  his  right  under  tlie 
statute,  pray  that  your  honor  will  grant  letters 
of  special  administration  to  John  M.  Breeding 
on  the  estate  of  William  Breeding,  npon  his 
entering  into  bond  In  such  sum  as  la  requir- 
ed by  the  statute,  and  with  such  security  or 
securities  as  shall  be  approved  by  yonr  hon- 
or." On  July  29, 1899,  the  same  day  that  the 
j>etltion  was  filed,  there  was  a  decree  ren- 
dered, which,  after  setting  out  the  residence 
and  death  of  William  Breeding,  and  the  pend- 
ency of  the  contest  of  his  alleged  will,  and 
the  existence  of  an  estate  consisting  of  real 
and  personal  property,  then  continued  as  fol- 
lows: "That  It  Is  necessary  to  appoint  a 
special  administrator  to  c(rflect  and  preserve 
the  assets  of  said  deceased,  and  no  person 
having  appeared  to  oppose  the  granting  of 
letters  of  administration  to  the  said  John  M. 
Breeding,  or  to  show  cause  why  the  prayer 
of  said  petitioner  should  not  be  granted,  it  is 
ordered  that  the  same  be  granted,  provided 
that  the  said  John  M.  Breeding  first  file  In 
this  court  his  bond  in  the  penal  sum  of  fif- 
teen hundred  dollars,  conditioned  and  pay- 
able according  to  the  statute  In  mcb  cases 
made  and  provided,  with  mcb  secority  or 
securities  as  may  be  approved  1^  tbe  court." 
This  decree,  after  further  reciting  that  John 
M.  Breeding  had  presented  a  bond  as  requir- 
ed by  said  court,  and  that  the  same  had  been 
approved,  ordered  that  special  letters  of  ad- 
ministration on  the  estate  of  the  deceased  be 
granted  to  said  John  M.  Breeding.  On  July 
31.  1899,  the  said  Millard  W.  Breeding  filed 
bis  petition  in  the  probate  court,  praying  for 
a  revocation  of  the  said  letters  of  special  ad- 
ministration Issued  to  Jolm  M.  Breeding.  In 
this  petition  Millard  W.  Breeding  averred 
that  he  "was  the  natural  son  of  William 
Breeding,  deceased."  After  averring-  the  is- 
suance of  the  special  letters  of  administra- 
tion to  John  M.  Breeding,  the  petition  then 
continued  as  follows:  "Said  letters  of  ad- 
ministration were  granted  upon  statements 
made  to  yonr  h<mor  that  are  entirely  false, 
and  were  granted  and  Issued  without  knowl- 
edge or  notice  to  yonr  petittoner,  altfaotigh  It 
Is  and  was  well  known  to  ttie  petttkuia 
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therein  that  your  orator  was  and  la  a  son 
of  said  deceased,  oae  of  hia  legatees,  and 
Interested  In  the  distribution  oC  said  estate. 
Tour  orator  bad  no  hearing  before  your  bon< 
or  about  the  granting  of  said  letters  of  ad- 
ministration to  said  John  M.  Breeding.  Your 
orator  humbly  prays  that  said  letters  of  ad- 
ministration issued  to  the  said  John  M. 
Breeding  be  revoked  upon  tbe  following 
grounds:  (1)  Orator  bad  no  notice  of  the  ap- 
plication for  said  letters,  nor  bearing  upon 
the  same,  or  notice  of  tbe  Issuance  thereof. 
Orator  avers  that  he  la  tbe  proponent  of  the 
last  will  and  testament  of  William  Breeding, 
deceased,  which  Is  now  pending  In  your  hon- 
or's court,  which  was  well  known  to  said 
John  M.  Breeding  at  tbe  time  be  applied  for 
letters  of  administration.  (2)  No  sufficient 
facts  were  set  forth  authorl^ng  the  giant  of 
said  letters  of  administration  to  said  John  M. 
Breeding.  (8)  The  alleged  facts,  as  set  forth 
In  tbe  petition  of  said  John  M.  Breeding  pray- 
ing for  the  grant  of  letters  to  blm,  were  and 
are  untrne.  (4)  Tbe  letters  of  administration 
granted  to  said  John  M.  Breeding,  while  in- 
tended to  be  siiecial  letters  of  administration, 
are  In  law  and  In  fact  letters  of  general  ad- 
ministration, authorizing  the  said  John  M. 
Breeding  to  administer  tbe  estate  of  WllUam 
Breeding,  deceased.  (5)  This  court  had  no 
anthorlty  In  law  to  grant  to  said  Jobn  M. 
Breeding,  as  special  administrator,  authority 
to  administer  upon  and  to  take  charge  of  the 
land  belonging  to  the  estate  of  WllUam 
Breeding,  deceased.  (6)  Said  letters  were  Im- 
proTldently  granted,  in  this:  No  necessity 
for  the  grant  of  said  letters  was  sufficiently 
shown  to  exist  before  the  same  were  granted. 
(7)  Dnrlng  the  pendency  of  the  contest  of 
the  probate  of  the  last  will  and  testament  of 
William  Breeding  In  this  court,  your  honor 
was  without  Jurisdiction  to  appoint  a  general 
administrator  for  the  estate  of  said  Wll- 
Uam Breeding.  (8)  Because  the  letters,  as 
granted,  went  beyond  the  petition  of  Jobn  M. 
Breeding.  (9)  Because  your  honor  bad  no 
authority  In  law  to  appoint  a  special  admin- 
istrator for  the  collection  of  the  rent  of  the 
lands  of  said  William  Breeding,  deceased, 
for  three  years  to  come."  The  prayer  of  the 
petition  was  that  the  letters  of  special  ad- 
ministration theretofore  issued  to  John  M. 
Breeding  be  revoked  and  canceled.  On  the 
bearing  of  this  petition,  there  were  introduced 
in  evidence  .varlons  petitions  that  had  been 
filed  in  tbe  probate  court  relative  to  the  ad- 
ministration of  the  estate  of  William  Breed- 
ing, and  the  decrees  rendered  thereon,  as  set 
forth  above.  There  was  also  introduced  in 
evidence  the  will  which  was  propounded  for 
probate,  and  contest  thereof,  as  ffied  in  tbe 
probate  court  It  was  admitted  on  the  trial 
that  no  notice  of  any  kind  was  given  to  Mil- 
lard W.  Breeding  of  the  ai^Ucatlon  for  spe- 
cial letters  of  administration  to  Jobn  M. 
Breeding.  Upon  the  Introduction  of  Millard 
W.  Breeding,  he  testified  tbat  he  was  tbe 
natural  ton  of  William  Breeding,  deceased; 


was  one  of  tbe  persons  named  In  tbe  will  of 
said  William  Breeding  as  a  legatee,  and  as 
one  of  the  executors:  and  that  he  bad  pro- 
pounded the  said  will  for  probate.  On  cross- 
examlnatitm,  be  stated  tbat  his  mother  was  a 
negro  woman.  tJpon  the  hearing  of  all  tbe 
evidence,  tbe  court  rendered  a  decree  denying 
tbe  petition  of  Millard  W.  Breeding  for  tbe 
revocation  of  the  letters  of  apeclal  adminis- 
tration Issued  to  John  M.  Breeding,  and  or- 
dering said  petition  dismissed.  From  this 
decree  Millard  W.  Breeding  appeals,  and  as- 
signs tbe  rendition  thereof  as  error. 

Braasen,  Lynne  &  Sample  and  O.  Kyle,  for 
appellant.  S.  fT.  Wert  and  Samuel  Blade- 
well,  for  appellee. 

TYSON.  J.  The  petition  In  this  case  was 
nied  for  the  purpose  of  having  the  probate 
court  revoke  letters  of  special  administration 
granted  to  tbe  appellee.  Numerous  grounds 
were  assigned  In  the  petition,  but  those  re- 
lied upon  assert  the  want  of  Jurisdiction  In 
tbe  court  to  grant  the  letters.  These  letters 
were  granted  under  tbe  authority  conferred 
by  section  62  of  the  Code,  which  Is  In  these 
words:  "The  Judge  of  probate  may,  lu  any 
contest  respecting  the  validity  of  a  will,  or 
for  the  purpose  of  collecting  the  goods  of  tbe 
deceased,  or  In  any  other  case  In  which  It  is 
necessary,  appoint  a  special  administrator, 
authorizing  the  collection  and  preservation 
by  him  of  the  goods  of  the  deceased  until  let- 
ters testamentary  or  of  administration  have 
been  duly  Issued."  The  Insistence  of  appel- 
lant is  (1)  that  this  proceeding  la  a  direct  at- 
tack, and  (2)  tbat  the  probate  court,  In  the 
granting  of  letters  of  special  administration. 
Is  a  court  of  limited  Jurisdiction.  We  can* 
not  assent  to  either  of  these  propositions. 
The  first  proposition  Is  decided  adversely  to 
appellant  In  tbe  cases  of  BrAdley  v.  Brougb- 
tou,  34  Ala.  G94;  Coltart  v.  Allen,  40  Ala. 
355;  Watson  v.  Glover,  77  Ala.  323;  Olemens 
T.  W^alker,  40  Ala.  189. 

So,  too.  tbe  second  contention  Is  equally  un- 
tenable. The  constitution  confers  upon  pro- 
bate courts  "general  ■  Jurisdiction  for  tbe 
granting  of  letters  testamentary  and  of  ad- 
ministration and  for  orphans'  business." 
Const,  art  6,  i  9.  The  authority  to  grant 
letters  of  special  administration  in  cases  re- 
qnldng  their  Issue  Is  clearly  Included  In  tbe 
power  conferred  upon  the  probate  courts. 
And  those  courts  derive  tbeir  Jurisdiction  in 
the  grant  of  letters  of  special  administration 
as  much  from  the  constitution  as  they  derive 
their  Jurisdiction  to  grant  letters  of  general 
administration.  "We  take  the  principle  to  be 
settied,  beyond  all  disputation,  that  where 
the  probate  court  exercises  the  power  to  ap- 
point an  administrator  of  an  estate.  It  Is  to 
be  presumed  that  It  previously  ascertained 
the  existence  of  the  Jurisdictional  fact  with- 
out which  tiie  power  could  not  be  legally  ex- 
ercised, and  its  validity  is  not  permitted  to 
be  collaterally  assailed  or  qnestioned  other- 
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wise  than  In  a  direct  proceeding."  Burke  t. 
Mutch,  66  Ala.  568;  Ikelhelmer  t.  Chapman's 
Adm'rs,  32  Ala.  670;  Barcllft  t.  Treece.  77 
Ala.  528;  Gray's  Adm'rs  T.  Cruise.  36  Ala. 
559;  Wolff e  T.  Eberleln.  74  Ala.  9». 

The  ohjectlon  sought  to  be  enforced  against 
the  validity  of  the  appointment  In  the  case 
under  consideration  goes  to  the  averments  of 
the  petition  mtfde  the  bads  of  the  order;  the 
theory  evidently  being  that  It  requires  the 
ailng  of  a  petition  in  which  the  facts  must 
be  averred,  and  this  is  what  gives  tlie  court 
Jurisdiction  of  the  subject-matter.  In  Davis 
V.  Swearlngen,  56  Ala.  81,  this  coart  said: 
"Petition  for  administration,  although  cer- 
tainly a  desirable  practice,  la  not  a  necessary 
prereanislte  to  the  validity  of  an  appoint- 
ment. Whenever  administration  Is  granted, 
this  is  prbna  fade  evidence  of  all  precedent 
facta  to  i^ve  the  coort  Jurisdiction.  •  •  • 
We  presume  the  existence  of  everything  nec- 
essary to  give  vaOdl^  to  the  appointment 
which  fbe  record  does  not  contradict"  But, 
aside  from  this,  the  petition  alleges,  and  fhe 
order  appointing  fhe  appellee  special  admin- 
istrator adjudges,  every  fact  neeessary  to  sup- 
port the  Jurisdiction  of  the  court,  under  sec- 
tlon  62  of  the  Code.  Affirmed. 


Ez  parte  PAYNE. 
(Supreme  Court  of  Alabama.    Jan.  17,  1901.) 

DUFACU  JUDGMENT— CONTimTANCl-^OTXON 

TO  SET  ASIDE. 

1.  Under  the  proTisioos  of  the  statute  regnlat- 
ing  practice  la  the  circuit  court  of  Jefferson 
county  (Acts  1888-89,  p.  797.  8S  1.  H).  the 
conrt  has  no  power  to  pass  upon  a  motion  to 
set  aside  a  judgment  by  default,  unless  such 
motion  fs  filed  and  brought  to  the  attention  of 
the  coart  within  SO  days  from  the  rendition  of 
the  judgment,  and  is  accompanied  by  an  affi- 
davit, made  by  the  defendant  or  his  agent  or 
attorney,  that  In  the  belief  of  the  affiant  the 
defendant  has  a  lawful  defense  to  such  snlt. 

2.  Where  a  judgment  by  default  is  render- 
ed In  the  drcuit  court  of  Jefferson  connty,  and 
within  SO  days  from  its  reoditton  there  is  a  mo- 
tion made  to  set  such  Judgment  aside,  but  this 
motion  is  not  accompanied  by  an  affidavit  that 
the  defendant  has  a  lawful  defense  to  the  suit, 
the  court  is  witbont  authority  or  power  to  or* 
der  a  continuance  of  the  notion;  the  reouire- 
ments  of  the  statute  that  such  motion  should 
be  accompanied  by  said  affidavit  being  essen- 
tial to  the  court's  assuming  any  jurTsdiction 
whatever  over  the  application. 

3.  In  sach  a  case,  where  the  api^lcatlon  was 
filed  within  30  days,  unaccompanied  by  the  af- 
fidavit of  merit,  and  the  court  Issues  an  order 
continuing  the  motion  nntil  a  time  after  the 
lapse  of  the  80  days,  the  rendition  of  an  order 
on  the  day  to  which  it  was  continued,  setting 
ttKide  the  judgment  by  default,  is  void;  the 
eonrt's  control  over  the  judgment  having  expir- 
ed after  the  expiration  of  30  days  from  Its 
rendition. 

Tyson  and  Sharpe,  JJ.,  dissenting. 

Application  by  W.  H.  Payne,  Jr.,  for  writ 
of  mandamus  to  the  Judge  of  tbe  Tentii  judi- 
cial drcnlt   Writ  granted. 

Rndulph  &  Huddleston,  for  petitioner.  Ca- 
bnnlss  &  Weolciey,  opposed. 


SHARPB.  J.    Respecting  Judgments  bj 
defatilt  obtained  In  the  Jefferson  drctiit 
court,  section  1  of  the  act  regulating  prmc- 
tlce  In  that  court  (Acts  1888-^,  p.  797)  pro- 
Tides  "that  the  conrt  may  for  good  ca.iiae 
shown  allow  such  Judgments  so  obtained  by 
default  to  be  set  aside  and  demurrer  or  pleas 
to  be  filed  on  such  terms  as  the  court  may 
think  Just;  but  no  application  to  set  aside 
such  Judgment,  unless  It  be  for  some  re- 
versible error  committed  In  the  rendition 
thereof,  shall  be  entertained  by  the  court 
unless  accompanied  by  an  affidavit  made  by 
tbe  defendant  or  his  agmt  or  attorney  to  tbe 
effect  that  In  the  belief  of  tbe  affiant  tiie  de- 
fendant has  a  lawful  defense  to  such  salt." 
Section  11  of  the  same  statute  enacts  **tbat 
final  Judgments  rendered  In  said  court  shall 
after  expiration  of  thirty  days  from  their 
rendition,  be  taken  and  deemed  as  complete- 
ly beyond  the  control  of  the  court  as  If  the 
term  of  said  court  at  which  said  Judgments 
are  rendered  bad  ended  at  the  end  of  said 
thirty  days:  provided,  however,  that  noth- 
ing herein  contained  shall  prevent  parties 
from  applying  for  new  trials  or  rebearlnga 
within  said  thirty  days,  or  destroy  or  change 
the  effect  of  motions  for  new  trials  or  re- 
hearlnfcs  wben  so  made,   *  *   *   or  shall 
prevent  tbe  court  from  the  exercise  of  any 
power  or  Jurisdiction  conferred  upon  tbe 
circuit  court  touching  final  Judgments."  Ac- 
cording to  the  petition  here  presented,  tbe 
petitioner  obtained  a  Judgment  by  default  on 
September  30,  1899.   Within  80  days  there- 
from, nnd  during  tbe  same  term,  the  defend- 
ant In  the  judgment  entered  on  tbe  motion 
docket  a  motion  to  set  aside  that  Judgment, 
and  on  October  21,  1899,  an  order  of  court 
was  made  purporting  to  continue  tiie  motion 
"to  the  next  call  of  the  motion  docket." 
which  call  occurred  at  the  same  term,  on 
February  S,  3900,  on  which  last-named  day 
the  motion  was  heard  and  granted.  No  affi- 
davit was  made  or  ffied  relative  to  that  mo- 
tion until  November  8.  1889,  at  which  time 
an  affidavit  to  facta  constituting  a  lawful  de- 
fense to  the  original  suit,  made  by  ngeait  of 
the  defendant  therein,  waa  filed,  and  the 
same  was  used  In  support  of  the  moticn  on 
the  hearing  thereof.    Mandamus  Is  now 
sought  to  require  the  drcnlt  conrt  to  vacate 
Its  order  purporting  to  set  aside  fhe  judg- 
ment by  default  upon  the  theory  that  to  so 
order  was  ultra  vires  of  Hie  court. 

Ordinarily,  a  eourfa  power  over  Its  final 
Judgments  expires  with  the  term  at  which 
such  Judgments  are  rendered,  and  by  die 
terms  of  the  act  referred  to  a  like  effect  is 
produced  by  the  lapse  of  80  days  from  the 
rendition  of  Judgment  in  the  Jeffersm  dr- 
cuit court  It  cannot  be  doubted,  howvntt 
■  that  under  the  proviso  quoted  tiie  poww  to 
left  In  that  court  to  preserve  control  ofver 
Judgments  longer  than  80  days  hi  the  mme 
way  tliat  drcuit  courts  governed  by  our  gen- 
eral system  may  extend  such  power  beyimd 
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tbe  term.  As  to  the  latter  conrts,  It  1>  well 
established  that  moiionB  for  new  trial  con- 
tinued from  the  term  at  which  the  Judg- 
ment was  taken  may  be  ralldly  acted  upon 
and  granted  or  refused  at  a  succeeding 
term.  2  Brick.  Dig.  27^  I  4;  Hundley  r. 
Yonge,  69  Ala.  89.  So  a  like  motion  contin- 
ued to  a  time  beyond  80  days,  wh^  that 
limit  Is  placed  upon  the  court's  control  of 
judgments,  may.  In  the  absence  of  express 
restriction,  be  acted  on  at  the  time  appoint- 
ed by  the  order  of  ccmtlnuance.  That  this 
may  be  done  is  Intimated,  If  not  dedded,  in 
Bz  parte  Highland  Ave.  ft  B.  B.  Co.,  105 
Ala.  221,  17  South.  182.  As  affecting  the  ap- 
plication of  this  principle,  there  can  be  no 
valid  distinction  between  a  motion  for  a  new- 
trial  and  a  motion  to  set  aside  a  judgment 
by  default.  But  for  the  petitioner  It  is  In- 
sisted that  by  force  of  the  statutory  prohibi- 
tion against  the  entertainment  of  applica- 
tions to  set  aside  judgments  by  default  in 
tbe  absence  of  an  accompanying  affidavit 
the  court  lacked  power,  though  acting  with- 
in the  8(May  limit,  to  continue  the  motion  in 
question.  In  the  writer's  opinion  tbe  an- 
swer to  this  Is  that  in  continuing  the  appli- 
cation to  set  aside  the  judgment  the  matter 
entertained  by  tbe  court  was  only  tbe  pro- 
priety of  postponing  the  bearing  of  that  ap- 
plication, and  was  not  the  application  Itself. 
Therefore,  for  tbe  purpose  of  ordering  the 
continuance,  the  affidavit  was  not  required, 
eren  by  the  strict  letter  of  the  statute.  One 
of  the  standard  deflultious  belonging  to  the 
word  "entertain"  Is  to  "consider  with  refer- 
ence to  decision  or  action."  Cent  Diet  It 
la  In  this  sense  that  the  word  Is  used  in  this 
statute.  Tbe  affidavit  Is  required  as  a  con- 
dition, jurisdictional  it  may  be,  upon  which 
a  defendant  in  a  default  Judgment  wherein 
there  Is  no  rererslble  error  may  Invoke  the 
Courtis  power  to  set  aside  the  judgment,  but 
not  as  essential  to  a  mere  postponement  of 
the  application. 

In  this  view  Justice  TTSON  concurs. 
The  majortty  of  the  court,  however,  holds 
that  the  continuance  of  tbe  motion  to  set 
aside  the  judgment  necessarily  involved  Its 
entertainment  In  tbe  sense  prohibited  by  the 
statute  when  no  affidavit  Is  filed;  that  the 
averments  of  the  petition,  not  being  denied 
by  the  return  to  the  rule  nisi,  must  be  taken 
as  true;  that,  so  taken,  they  show  that  the 
order  purporting  to  continue  the  motion  was 
void;  that  the  court's  control  of  the  judg- 
ment expired  after  the  30  days  from  its  ren- 
dition, so  that  the  order  purporting  to  set 
aside  tiie  judgment  was  also  void;  and  that; 
consequently,  the  petitioner  Is  entitled  to 
mandamus  to  have  It  var^ated.  Accordingly, 
the  writ  of  mandamus  will  be  awarded  as 
prayed;  the  same  to  be  Issued,  unless,  on 
belug  Informed  of  the  order  therefor,  the  re- 
spcmdeut  shall  voluntarily  comply  therewith. 

8HABPE  and  TYSON,  13.,  dissent. 


DIXON  T.  STATE. 

(Supreme  Oonrt  of  Alabama.    Jan.  16,  1901.) 
HOMICrDB-BVIDBNCB-INSTRUGTIONS. 

1.  On  a  trial  under  an  indictment  for  murder, 
where  it  is  shown  that  at  the  time  ol  the  Idll- 
iug  the  deceased  and  the  defendant's  emplorer 
were  having  an  altercation  In  front  of  toe  lat- 
ter'a  store,  which  the  state's  evidence  tended  to 
show  was  plajtul;  that  just  prior  to  tbe  kill- 
ing the  defendant  was  engaged  In  work  on  the 
Bccond  floor  of  the  store;  and  that  during  the 
altercation  the  defendant  came  down  the  steps 
from  tbe  second  story,  and  fired  the  fatal  shot, 
— it  is  competent  for  the  state  to  prove  what 
took  place  between  the  deceased  and  the  owner 
of  the  store  while  they  were  engaged  in  the  al- 
tercation, where  there  is  further  evidence  tend- 
ing to  show  that  the  defendant  was  at  a  place 
on  the  second  floor,  where  he  could  see  and 
hear  what  was  going  on  betweoi  the  said  par- 
ties. 

2.  On  a  trial  under  aa  indictment  for  murder, 
where  It  is  shown  that  tbe  defendant  killed 
the  deceased  by  shooting  him  with  a  shotgun, 
and  tbe  evidence  for  the  state  tended  to  snow 
that  tbe  killioe  was  intentional,  while  the  evi- 
dence for  tbe  defendant  tended  to  show  that  It 
was  accidental,  a  charge  which  predicates  the 
defendant's  acquittal  of  elthsr  degree  of  mnr- 
der  upon  the  jurv  finding  that  be  fired  upon  the 
deceased  suddeDiy,  upon  seeing  him  wftn  a  pis- 
tol pointed  at  another  person.  Is  erroneous,  and 
properly  refused,  since  nudice  may  arise  on 
the  instant,  and  may  be  presumed  from  the  use 
of  a  deadly  weapon,  umeas  the  evidence  dis- 
proves its  existence;  and  whether  or  not  the 
Rilling  in  such  case  was  intentional,  and,  if  so, 
whether  it  was  malicious,  are  questions  for  tbe 
determination  of  the  Jury. 

3.  PrcmeditatioD  is  a  necessary  ingredient  of 
murder  in  the  first  degree,  but  the  length  of 
time  the  premeditation  existed  before  tbe  kill- 
ing Is  immaterial;  and  therefore  a  charge 
wUch  instructs  the  Jury  that  before  they  can 
convict  the  defendant  of  murder  In  the  first  de- 
gree, they  must  believe  from  the  evidence  the 
defendant  premeditated  upon  tbe  killing  a  cer- 
tain length  of  time  before  he  fired  the  fatal 
shot,  is  erroneous,  and  properly  refused. 

Appeal  frcnn  city  court  of  Montgom^; 
A.  D.  Bayre,  Judge. 

Pie  Dixon  was  convicted  (tf  murder,  and 
appeals.  Affirmed. 

The  appellant  was  indicted  and  tried  for 
unlawfully  and  with  malice  aforethought 
killing  one  Willie  Hooks  by  shooting  him 
with  a  gun,  was  convicted  Of  murder  In  the 
second  degree  and  smtenced  to  the  peniten- 
tiary for  11  years.  The  evidence  for  the 
state  tended  to  show  that  one  W.  B.  Means 
owned  a  store,  and'  that  the  defendant  was 
In  his  employment;  that  said  Means  and 
Willie  Hooks,  the  deceased,  got  to  fooling 
with  one  another  In  the  front  of  the  store; 
that  Means  playfully  struck  at  WUlle  Hooks 
with  a  broom  with  which  he  was  sweeping; 
that  thereupon  Hooks  drew  a  pistol,  and  in 
a  spirit  of  fun  leveled  at  Means;  that  Means 
called  to  some  person  standing  by,  and  told 
him  to  bring  him  a  gun  or  pistol;  that  nei- 
ther Hooks  nor  the  said  Means  was  angry, 
but  all  that  they  did  was  done  Id  a  spirit  ot 
playfulness;  that  tbe  defendant,  who  was 
at  this  time  on  tbe  second  floor  of  the  store 
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occupied  by  Means,  ran  down  the  steps  whicb 
were  bollt  on  the  side  of  the  storehouse  with 
a  gun  In  his  hands,  and  as  he  got  to  the  front 
of  the  store  he  drew  the  giin  np  and  fired, 
killing  Willie  Hooks  instantly.  The  evidence 
for  the  defendant  tended  to  ^ow  that  the 
firing  of  the  gun  was  entirely  accidental,  that 
the  defendant  did  not  know  the  gun  was 
loaded,  and  that  it  was  fired  while  he  had  It 
in  his  hand  holding  It  by  his  side.  The  de- 
fendant, as  a  witness  In  his  own  behalf,  tes- 
tified tiutt  he  was  carrying  the  gun  down- 
stairs, and  bad  no  Intention  of  killing  the 
deceased.  During  the  examination  of  sev- 
eral of  the  state's  witnesses  they  testified 
that,  although  the  defendant  was  upstairs  on 
the  second  floor  of  the  store,  he  was  at  the 
place  where  he  could  see  and  hear  what  was 
going  on  In  front  of  the  store.  Several  of 
the  state's  witnesses  were  asked  during  their 
examination  to  state  what  took  place  be- 
tween Means  and  Hooka  before  the  shooting. 
The  defendant  objected  to  each  of  these 
questions,  and  moved  to  exclude  the  answers 
of  each  of  the  witnesses  thereti^  upon  the 
ground  that  it  had  not  been  shown  that  the 
defendant  was  present  at  the  time  Inquired 
about  The  court  overruled  each  of  the  ob- 
jections and  motions,  and  to  each  of  such 
rulings  the  defendant  separately  excepted. 
On  the  part  of  the  defendant  there  was  evi- 
dence tending  to  show  that  while  he  was  up- 
stairs he  could  not  see  or  hear  anything  that 
was  taking  place  between  the  deceased  and 
Means,  and  that  he  did  not  know  of  any  al- 
tercation between  them  until  he  came  down 
the  steps.  The  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excited  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(2)  "If  you  believe  from  the  evidence  that 
defendant  did  not  see  or  hear  anything  that 
took  idace  between  Means  and  Ho<^b  until 
he  [defendant]  came  downstairs  with  the 
gon,  but  fired  suddenly  upon  seeing  Hooks 
with  a  pistol  pointed  at  Means,  then  defend- 
ant would  not  be  guilty  of  murder  in  either 
of  its  degrees,  but  his  crime  would  be  man- 
slaughter In  one  of  ita  degrees."  (5)  "The 
court  charges  you,  gentlemen  of  the  Jury, 
that  you  must  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  took 
the  gun  from  the  room  upstairs  with  the  In- 
tention and  purpose  to  take  the  life  of  Willie 
Hooks,  or  some  other  person,  before  you  can 
convict  the  defendant  of  murder  In  the  first 
degree." 


Chas.  a.  Brown,  Atty.  Gen.,  for  the  State. 

SHARPS.  J.  Defendant  was  tried  on  a 
charge  of  murder  based  upon  the  undisputed 
fact  that  Immediately  on  coming  downstairs 
from  the  upper  room  of  a  store  with  a  gun 
Id  his  hand  the  gun  was  fired  and  killed  tbe 
deceased,  who  was  standing  in  front  of  tli« 
store,  handling  a  pistol,  and  having  an  al- 
tercation, either  playful  or  belligerent,  with 
one  Means,  the  proprietor  of  the  store,  who 
also  was  handling  a  pistol.  Defendant,  by 
his  evidence,  admlttea  that  the  gun  fired 
while  in  his  hands,  tmt  claimed  the  firing  was 
accidental.  Def«idant  made  objections  to 
questions  addressed  to  certain  witnesses  for 
the  state,  and  to  answers  thereto,  as  to  what 
took  place  between  deceased  and  Means 
while  they  were  so  engage,  and  before  the 
defendant  came  down.  Of  these  several  ob- 
jections It  is  sufficient  to  say  tbey  were  not 
well  taken,  because  from  tbe  bill  of  excep- 
tlcms  it  appears  there  was  evidence  tending 
to  show  that  at  the  time  of  the  hantpenfog 
of  the  things  so  Inquired  and  testified  about 
the  defendant,  though  upstairs,  was  at  a 
place  where  he  could  both  hear  and  see  what 
was  going  on.  This,  If  true,  was  sufficient 
to  make  tbe  altercation  occurring  Just  before 
the  defendant  came  down  a  part  of  the  res 
gestae,  if  it  could  not  otherwise  have  been  so 
regarded.   Wood  v.  State,  2&  South.  S57. 

Malice  may  arise  on  the  Instant;  and  from 
the  use  of  a  deadly  weapon,  whereby  one 
Intentionally  takes  the  life  of  another,  the 
law  raises  a  prima  facie  presumption  that  the 
killing  was  done  maliciously,  unless  the  cir- 
cumstances of  the  killing  disprove  malice. 
Homsby  v.  State,  W  Ala.  55.  10  South.  622; 
MlUer  V.  State,  107  Ala.  40,  19  South.  87. 
Whether  tbe  killing  involved  in  the  present 
case  was  intentional,  and.  If  so,  whether  It 
was  malicious,  and  therefore  murder,  were, 
under  the  circumstances  In  evidence,  ques- 
tions for  the  Jury,  and  this  made  proper  the 
refusal  of  charge  2. 

Charge  5  was  also  properly  refused. 
Though  premeditation,  as  well  as  inaltce.  is  a 
necessary  Ingredient  of  murder  In  the  first 
degree,  the  length  of  time  the  premeditation 
has  existed  before  tbe  killing  Is  Immaterial. 
Kilgore  T.  State  (Ala.)  27  South.  4.  It  was 
possible  for  the  defendant  to'  have  framed  a 
premeditated  as  well  as  a  malicious  design 
to  kill  after  taking  up  the  gun,  and  before  It 
was  fired.  No  error  In  the  record  Is  discov- 
ered.  Let  the  Judgment  be  afiSrmed. 
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ROBINSON  T.  STATB. 

(Supreme  Court  of  Florida.    March  26,  1901.) 

ASSAULT  WITH  INTENT  TO  KIU^INDICT- 
MBNT. 

An  Information  alleging  that  J.  R.,  in  Du- 
T«I  county,  Fla^^  on  September  11,  1899.  "in 
aDd  npon  one  O.  B.,  with  a  certain  deadly 
weapon,  to  wit,  a  pin  Iinown  as  a  'mnsket,' 
which  he,  the  said  J.  R,  then  and  there  held 
in  his  bsndSj  an  assault  did  malce,  and  bim, 
the  said  O.  B..  did  then  and  there  beat,  bruise, 
woand,  and  illtreat.  he,  the  said  J.  R.,  then  and 
there  having  a  premeditated  design  and  intent 
then  and  there  unlawfully  to  kill  and  murder 
falm,  the  snid  O.  B.;  wherefore,  by  virtue  of 
tbe  statute  In  such  cases  made  and  provided, 
the  said  J.  R.  is  deemed  -to  have  committed  the 
crime  of  assault  with  intent  to  murder,  con- 
trary." ete.,-^oes  not  charge  an  fiffenae  under 
section  2403.  Rer.  St 

(Syllabus  by  the  Court) 

Error  to  criminal  court  of  record,  Duval 
county;  John  L.  Doggett  Judge. 

James  Robinson  was  convicted  of  assanlt 
witb  Intoit  to  kill,  and  telngs  error.  Re- 
Teraed. 

Cbaa.  B.  Peeler,  for  plaintiff  In  error.  Wil- 
liam B.  Lamar.  Atty.  Oen..  for  the  State. 

PER  CURIAM,  Plalntitt  la  error  was 
tried  In  the  criminal  court  of  record  for  Du- 
Tal  county  In  July,  1900,  upon  an  Information 
charging  tliat  he,  in  that  county,  on  Septem- 
ber 11,  ISW,  "In  and  upon  one  Oscar  Block- 
aon.  with  a  certain  deadly  weapon,  to  wit, 
a  gun  known  as  a  'musket'  which  he,  the 
said  James  Robinson,  then  and  there  held  In 
hla  bands,  an  assault  did  make,  and  him,  tbe 
said  Oscar  Blocksoo.  did  then  and  there  beat 
bruise,  wound,  and  iUtreat  he.  the  said 
James  Robinson,  then  and  there  having  a 
premeditated  design  and  Intent  then  and 
there  unlawfully  to  kill  and  murder  him,  the 
said  Oscar  Blockson;  wherefore,  by  virtue 
of  the  statute  In  such  eases  made  and  pro- 
Tided,  the  said  James  Robinson  is  deemed 
to  have  committed  tbe  crime  of  assault  with 
Intent  to  murder,  contrary,"  etc.  The  jury 
jwdered  a  verdict  finding  the  accused  guilty 
as  charged  In  the  Information,  and.  after 
overruling  the  motion  of  plaintiff  In  error  In 
arrest  of  Judgment  the  court  sentenced  him 
to  confinement  In  the  state  prison  at  hard 
lalrnr  for  a  period  of  10  years.  From  tbe 
sentence  Imposed  this  writ  of  error  is  taken. 

It  will  be  necessary  to  consider  only  the 
ruling  denying  the  motion  In  arrest  This 
motion  was  based  upcm  the  following 
grounds,  among  others,  viz.  that  tbe  informa- 
tion Is  insnffldent  in  law,  form,  and  sob- 
stance  npon  which  to  base  a  judgment  and 
that  the  Intonuation  does  not  charge  In  suffi- 
cient language  the  offense  of  assault  with  In- 
tent to  murder.  These  grounds  are  well  tak- 
en, and  the  court  erred  In  refusing  tbe  mo- 
tion In  arrest  Hogan  v.  State.  42  Fla.  — . 
28  South.  76S.  See.  also,  Ruls  t.  State,  43 
Fla.  — ,  80  South.  — I. 
29  So.— 10 


The  judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  Incon^ 
Bistent  with  this  opinion. 


HOLLAND  et  al.  T.  WBBSTER  (two  eases). 
(Supreme  Cburt  of  Florida.    March  6,  1901.) 

AFP MOTION  TO  QUASH— DELAY— REVIEW 
—PROCEDURE  —  MORTOAOB— ACKNOWLBDO- 
HENT  BY  WIFD  —  CERTIFICATE  —  CONCLU- 
SIVENESS—PLKADINQ—ANS  W  BR . 

1.  Under  sections  1270,  1402,  Rev.  St^  the  su- 
preme court  is  authorized  and  required  to  euter- 
tain  and  decide  motions  to  quash  proceedings 
in  error  or  by  appeal,  based  upon  the  ground 
that  such  proceeoiugs  are  taken  merely  for  de- 
lay, DOtwitbstauding  the  case  has  not  been 
reached  for  final  hearing  upon  regular  call  of 
the  docket  Mubry,  J.,  dissenting. 

2.  It  ia  not  the  purpose  of  sections  1279, 
1462.  Rev.  St.,  to  require  tbe  court,  upon  mo- 
tions to  quash  based  upoo  ttie  ground  that  the 
proceedings  are  taken  merely  for  delay,  to  en- 
ter into  aa  examination  of  or  decide  doubtful 
or  debatable  questiuns  properly  raised  by  tbe 
assignments  of  error,  but  its  purpose  Is  to  en- 
able tbe  court  to  quash  such  proceedings  where 
the  assignments  of  en-or  are  so  plainly  and  pal- 
p«bly  without  merit  as  to  lead  to  the  conclu- 
sion, that  the  proceedings  were  taken  merely 
for  delay.  The  absence  of  error  in  tbe  proceed- 
ings must  be  apparent  upon  a  short  aud  cur- 
sory examination  of  the  record,  requiring  no 
investigation  of  authorities  nor  argument  to 
show  the  nntenablenesB  of  the  assignments  of 
ei-ror.  If  there  are  doubtful  or  debatable  ques- 
tions of  law  or  fact  raised  by  tbe  assignmentH 
of  error,  the  court  will  not  investigate  or  decide 
them  upon  motions  of  thia  character,  but -will 
hold  the  csBc  for  hearing  in  its  regular  order 
upon  the  docket.   Mabry,  J.,  dissenting. 

3.  Upon  motions  to  quash  proceedinxs  in  er- 
ror or  by  appeal-  upon  tbe  ground  that  they 
are  taken  merely  for  delay,  uie  party  moving 
will  not  be  heard  either  orally  or  by  brief,  for 
the  reason  that  the  assignmeats  of  error  must 
on  an  examination  of  tbe  record,  be  so  wholly 
devoid  of  merit  as  to  require  no  argument  on  , 
his  part  to  show  their  untenableness.   The  par^ 

ty  opposing  tbe  motion  will,  however,  be  heard 
orally  or  by  brief  in  opposition  to  the  motion, 
and  If,  npon  examination  of  tbe  record  and  con- 
sideration of  the  argument  or  brief  of  the  par- 
ty opposing  the  motion,  the  court  finds  that 
there  is  properly  presented  any  question  of 
law  or  fact,  aa  to  tne  proper  decision  whereof 
tbe  court  entertains  a  doubt  the  court  will  not 
enter  into  a  minute  examination  of  that  Qoes* 
tion  and  the  authorities  bearing  thereon,  but 
will  leave  tbe  cause  to  its  proper  place  on  the 
docket  for  hearing  in  ita  regular  order. 

4.  Husband  and  wife  joined  in  tbe  execution 
of  a  mortgage  in  due  form  upon  the  wife's  sep- 
arate stutntoiT  real  estate,  and  tbe  wife  thent- 
npon  executed  a  written  acknowledgment  at- 
tached to  said  mortgage,  whereby  she  acknowl- 
edged that  she  made  herself  a  party  to  and 
executed  said  mortgage  for  the  purpose  of  con- 
veying her  separate  estate  and  intereM  in  and 
to  the  lands  in  said  mortxage  described  and 
granted,  and  that  she  did  the  same  freely  and 
voluntarily,  without  compulsion,  cnnstralnt  ap- 
prehension, or  fenr  from  her  said  bnshond. 
The  acknowledgment  purports  on  its  face  to 
have  been  made  and  executed  by  the  wife  sep- 
arate and  apart  from  tbe  husband,  and  in 
the  presence  of  a  certain  named  officer,  au- 
thorized to  take  acknowledgments  of  married 
women.  The  officer  also  attached  to  said  ac- 
knowledgment his  certificate  under  seal  to  the 
effect  that  the  wife,  who  be  certifies  was  well 
known  to  bim  as  the  person  wbo  executed 
tbe  mortgage  and  as  the  wife  of  the  husband. 
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penonallr  appeared  before  him.  and.  b«lnK  at 
the  time  separate  and  apart  from  the  nos- 
band»  Bbe  did  then  and  there  make  and  execute 
the  acknowledgment  before  mentioned,  and 
that  her  name  was  to  said  acknowledgmeat 
with  her  own  hand  Babscribed,  and  her  seal  af- 
fixed in  hia  presence.  Fleas  interposed  by  the 
wife  to  a  bill  filed  to  foreclose  said  mortgage, 
to  the  effect  that  the  mortgage  is  void  as  to  her 
because  the  certificate  of  the  officer  does  not 
show  that  she  executed  the  same  freely  and 
Toluntarily  and  without  tear  or  compulsion  of 
her  huaband,  as  the  statute  in  such  cases  re- 
quired, were  properly  overruled,  and  it  requires 
no  argument  to  show  the  untenableness  of  an 
aa^gnraent  of  error  based  on  such  ruling. 

6.  The  law  is  settled  in  this  state  that  when 
a  married  woman  has  executed  and  acknowl- 
edged a  mortgage  npon  her  separate  statutory 
reu  estate,  and  appeared  before  an  officer  au- 
thoilMd  to  take  her  acknowledgment,  and  the 
officer  certifies  a  full  compllaace  with  the  stat- 
ute relatiog  to  her  acknowledgment,  his  certifi- 
cate, except  fraud  or  dureas  be  shown,  mast  be 
held  condnsiTe  of  the  facta  it  asserts.  In  pro- 
ceedings to  foreclose  such  mortgage,  exceptions 
to  those  portions  of  an  answer  filed  by  the  mar- 
ried woman  alle^ng  that  she  was  not  separate 
and  apart  from  her  husband  when  she  made 
her  acknowledgment,  but  not  charging  fraud  or 
duress,  are  properly  sustained,  and  it  reqnirea 
no  argument  to  show  the  untenableness  of  an 
assignment  of  error  based  on  such  ruling. 

6.  In  proceedings  to  foreclose  a  mortgage  up- 
on a  married  woman'a  separate  statutory  real 
estate,  where  Uie  mortgage  and  acknowledg- 
ments are  made  parts  of  the  bill  to  foreclose, 
exceptions  to  those  portions  of  the  answer 
whicn  present  merely  conclusions  of  the  plead- 
er as  to  alleged  defects  In  the  certificate  of  ac- 
knowledgment, which,  upon  a  bare  inspection 
of  the  mortgage  and  acknowledgment,  the  ex- 
ecution of  which  are  not  denied,  appear  to  be 
erroneous,  are  properly  sustained;  and  it  re- 
quires no  argument  to  show  the  untenableness 
of  an  assignment  of  error  based  on  such  ruling. 

7.  An  amended  answer  which  presents  the 
Identical  matters  contained  In  previous  answers 
and  pleas,  which  matters  had  been  properly 
held  in  proceedings  upon  such  previous  answers 
and  pleas  to  constitute  no  defense,  and  which 
matters  so  alleged  in  the  amended  answer  pre- 
sent only  conclusions  of  the  pleader  as  to  al- 
leged defects  in  a  certificate  of  acknowledgment 
of  a  mortgage  made  part  of  the  bill  of  com- 
plaint, which  conclusions,  upon  a  bare  inspec- 
tion of  the  certificate  of  acknowledgment,  the 
execution  of  which  Is  not  denied,  appear  to  be 
erroneous,  is  properly  strickpn  on  motion;  and 
It  requires  no  argnment  to  show  the  untenable- 
ness of  an  asstgnment  of  error  baaed  npon  such 
ruling. 

(Syllabus  by  the  Court.) 

Appeals  from  circuit  court,  Duval  county; 
Rhydon  M.  Call,  Judge. 

Actions  by  Mary  E.  Webster,  by  her  next 
friend,  B.  I.  Robinson,  against  Georgia  V. 
Holland  and  James  J.  Holland,  and  by  Wil- 
bur P.  Webster  against  the  same  defend- 
ants. Judgments  for  plalntlfCs.  and  defend- 
ants appeal.  Motion  to  qnaah  the  appeal  In 
each  case.  Granted. 

T.  A.  ft  B.  B.  MocDonell,  for  appellants. 

B.  P.  Aztell.  for  appellees. 

CARTER.  J.  In  each  of  these  causes  ap- 
pellee moves  to  quash  the  appeal  apon  the 
gronnd  that  same  is  frivolous,  without  merit, 
taken  against  good  fnlth  and  merely  for  the 
purjHwe  of  delay.  There  Is  nothing  before 
the  court  tending  to  show  that  tbe  appeal! 


were  taken  against  good  faith,  but  It  Is  In- 
sisted that  they  are  frlTolona  and  taken 

merely  for  delay. 

Tbe  first  question  to  be  decided  is  whether 
the  court  will  entertain  motions  to  quasli 
appeals  upon  the  ground  that  they  are  taken 
merely  for  delay,  before  the  cause  Is  reached 
for  final  hearing  In  Its  regular  order  npon 
tbe  docket  In  tbe  case  of  Dzlalynskl  t. 
Bank.  23  Fla.  44,  1  South.  338,  decided  In 
1887.  It  vi-as  held  that  tbe  fact  that  the  ap- 
pellee claims  that  the  appeal  has  been  taic- 
en  merely  for  delay,  and  asks  for  an  ssaess- 
meai  of  damages  for  a  frivolous  appeal  un- 
der the  statute,  does  not  entitle  him  to  bare 
the  case  heard  In  motion  hour  upon  a  motion 
to  affirm  and  for  damages;  that  the  case 
should  be  beard  upon  the  regular  call  of  the 
docket,  like  any  other  case  standing  for  a 
hearing  on  Its  merits,  and  the  application 
for  damages  be  submitted  on  such  hearing, 
and  not  by  motion.  The  statute  referred  to 
in  that  case  was  section  13  of  the  act  of  Feb- 
ruary 10,  1832.  which,  as  it  appears  as  sec- 
tfou  14,  p.  842,  McClel.  Dig.,  reads  as  follows: 
"Whenever  It  shall  appear  to  the  supreme 
court  that  an  appeal  has  been  taken  merely 
for  delay,  the  said  court  may  assess  dam- 
ages, not  exceeding  ten  per  cent  for  said 
frivolous  appeal."  At  the  time  of  the  deci- 
sion referred  tn  there  was  also  another  stat- 
ute In  force  (section  GO.  c.  1006,  Acts  1861), 
which,  as  it  appears  as  section  0,  p.  844,  Mo- 
del. Dig.,  reads  as  follows:  "Courts  of  er- 
Tor  shall  have  the  power  to  quash  the  pro- 
ceedings In  error  in  all  cases  In  which  error 
does  not  lie  or  where  they  are  taken  against 
good  faith."  It  wlU  be  observed  that  there 
Is  nothing  in  the  language  of  either  statute 
which  authorized  or  required  the  court  to  en- 
tertain a  motion  to  quash  or  dismiss  pro- 
ceedings by  appeal  or  In  error  upon  the 
ground  that  the  same  were  frivcrfons  or  tak- 
en merely  for  d'^ay,  or  which  authorized  or 
required  the  court  to  entertain  and  decide 
motions  to  aflUrm  upon  that  ground,  before 
the  cause  was  reached  for  final  hearing  In 
Its  regular  order.  We  are  satisfied  that  In 
the  al>sence  of  a  statute  authorizing  motion^ 
to  quash  or  dismiss  upon  that  ground,  tbe 
court  would  not  t>e  required  to  entertain  and 
decide  such  motions  before  tbe  canae  is 
reached  for  final  hearing. 

By  section  1270,  Rev.  St  1892,  it  Is  provid- 
ed that  "courts  of  error  shall  have  power  to 
quash  proceedings  In  error  In  all  cases  In 
which  error  does  not  lie,  or  where  they  are 
taken  against  good  faith,  or  merely  for  de- 
lay, and  may  decree  In  such  cak  damages 
against  the  plaintiff  In  error  not  exceeding 
ten  per  cent";  and  by  section  1462  of  the 
same  Revised  Statutes  It  Is  provided  that 
"the  provisions  of  law  relating  to  writs  of 
error  governing  tbe  filing  of  transcripts  of 
record  and  proceedings  thneon.  and  filing 
assignments  of  errors,  the  duty  of  the  ap- 
pellate covrt  In  oamlulDg  the  record  and 
giving  Jndgmmt,  In  canainc  neentfon  of  its 

Digitized  by  Google 


HOLLAND  T.  fTEBSTEa 


627 


de<»«et  and  In  quashing  writs  of  error,  aliall 
be  andlcaUe  to  appeals  in  chancery."  Ac- 
cording to  the  plain  language  of  these  pro- 
TlalfKu;  the  court  haa  powtt  to  quash  pro- 
ceedings In  error  or  by  appeal  in  cases 
where  thejr  are  taken  merely  for  AiSbj.  The 
wopi  "quash,"  according  to  Bonvler'fl  and 
TomUn's  Law  Dictionaries,  mesns  to  over- 
throw  or  annul.  The  Centur  vid  Webster's 
DlctliHiaiies  define  Its  meaning  at  law  to  be 
to  abate,  amml.  orerthrow,  or  make  void. 
These  proTlslons  do  not  contemplate  that 
proceedings  In  error  or  appeals  taken  against 
good  faith,  mertiy  for  delay,  at  in  cases  in 
which  error  ur  s^peal  does  not  lie,  shall  re- 
main pending  In  this  court,  to  be  disposed 
of  only  when  reached  tor  final  hearing  in 
regular  order.  This  ts  erldent  from  the  use 
of  the  word  "quash,**  and  because  It  could 
not  have  been  ccntemplated  that  In  cases 
where  appeal  or  error  does  not  lie,  or  where 
taken  against  good  faith,  the  parties  must 
await  the  regular  call  of  a  congeated  docket 
In  mrder  to  have  such  inroceedtngs  disposed 
of.  It  Is  true  that  section  1279,  Bev.  St.,  pur- 
ports to  be,  and  undoubtedly  was.  compiled 
from  the  sectlous  of  the  act  of  1882  and  1861 
twfoFe  referred  to;  that  the  act  of  1882  had 
been  construed  as  l>efore  stated  In  the  case 
of  Dzlalynski  t.  Bank;  and  that  the  act 
(chapter  3806,  approved  June  1, 1888)  provid- 
ing for  commissioners  to  revise,  simplify,  ar- 
range, and  con8(41date  the  public  statutes  of 
the  state  contained  a  proviso  in  section  1  to 
the  effect  that  no  changes  should  be  made 
by  them  In  the  phraseology  of  any  statute 
that  had  been  the  subject  of  Judicial  deci- 
sion, by  which  the  construction  there<rf  as 
established  by  such  decision  should  or  could 
be  Impaired  or  aJECected.  But  It  Is  equally 
true  that  the  commissioners  were  authorized 
to  recommend  the  passage  of  such  new  acts 
or  parts  of  acts  as  In  their  Judgment  might 
appear  necessary  or  expedient,  either  in  Uen 
of  or  In  addition  to  any  of  the  acts  so  revis- 
ed snd  consolidated;  that  they  did  In  fact 
in  some  Instances  disregard  the  proviso  of 
section  1  already  referred  to;  that  all  or 
nearly  all  of  the  new  acts  or  parts  of  acta 
recommended  by  them  to  be  passed  were 
embraced  in  the  revision  submitted  to  the 
legislature  for  Its  adoption;  that  the  legisla- 
ture did .  enact  the  revision  as  prepared  by 
them  into  law,  with  certain  exceptions  not 
necessary  to  be  noticed,  and  repealed  all  ex- 
isting statutes  of  a  general  nature  not  em- 
braced ta  the  revision;  and  that  this  court 
has  tn  several  cases  decided  that  new  provl* 
slons  Inserted  by  the  commls^oners,  and 
changes  of  phrase(^ogy  necessitating  a  con- 
struction different  from  that  formerly  placed 
upon  the  statute  by  the  court,  were  valid  In 
the  revision  as  enacted  by  the  legislature. 
Matfals  v.  State,  81  Pla.  291.  12  South.  681; 
Everett  v.  State.  88  FU.  (Mil.  16  South.  543; 
Marshall  v.  State,  82  Fla.  402,  14  South.  92. 
The  language  of  the  sections  of  the  Revised 
Statute*  quoted  la  plain,  clear,  and  unam* 


biguous.  The  fact  that  proceedings  In  error 
or  by  appeal  are  taken  merely  for  delay  Is 
distinctly  and  unequivocally  made  a  ground 
for  quashlog  the  proceedlnga,  and  we  are 
constrAned  to  hohl  that  this  court  must,  un- 
der those  provl^ona.  entertain  and  ^dde 
motions  to  quash  based  upon  the  groimds 
stated  in  the  statute,  notwithstanding  the 
case  has  not  beat  reached  for  final  hearing 
upon  regular  call  ot  the  docket  U.  S.  v. 
Bowen,  100  U.  S.  508,  25  L  Bd.  831;  Refrlg- 
mating  Co.  r.  Sultzberger.  157  U.  S.  1.  15 
Sup.  Ct  COS,  88  L.  Ed.  601;  Bent  v.  Inhab- 
itants of  Hubbaidston,  138  Mass.  99;  Pratt 
V.  Oommlssloners,  188  Mass.  6S9,  2  N.  B.  675. 
These  are  the  first  cases  where  the  mattw 
has  been  presented  In  the  shape  of  a  mo- 
tion to  quash,  although  the  court  has  several 
times  declined  to  entertain  motions  to  dis- 
miss upon  the  ground  that  the  appeal  or 
writ  of  error  wan  taken  merely  for  delay. 
As  the  provisions  of  the  Revised  Statutes  re- 
ferred to  do  not  provide  toe  moti<ms  to  dis- 
miss upon  that  ground,  but  only  for  motions 
to  quash,  the  rulings  declining  to  consider 
moU<Mis  to  dismiss  on  that  ground  will  be  ad- 
hered ta 

It  is  claimed  that  the  assignments  of  er- 
tw  In  these  cases  are  so  frivolous  as  to  dem- 
onstrate that  the  appeals  were  taken  merely 
for  delay.  We  are  satisfied  that  It  Is  not  the 
purpose  of  the  statute  to  require  the  court, 
upon  motions  of  this  character,  to  enter  Into 
an  examination  of  or  decide  doubtful  or  de- 
batable questions  properly  raised  by  the  as- 
signments of  error,  but  Its  purpose  is  to  en- 
able the  court  to  quash  proceedings  In  error 
or  by  appeal  where  the  assignments  of  error 
ore  so  plainly  and  palpably  without  merit 
as  to  lead  to  the  conclusion  that  the  pro- 
ceedings were  taken  merely  for  delay.  The 
absence  of  error  In  the  proceedings  must  be 
apparent  upon  a  short  and  cursory  examina- 
tion of  the  record,  requiring  no  investigation 
of  authorities  nor  argument  to  show  the  un- 
teuableness  of  the  assignments  of  error.  If 
there  are  doubtful  or  debatable  questions  of 
law  or  fact  raised  by  the  assignments  of  er- 
ror, the  court  will  not  Investigate  or  decide 
them  upon  motions  of  this  character,  but  will 
hold  the  case  for  hearing  in  its  regular  order 
upon  the  docket  Dzlalynskl  v.  Bank,  23  Fla. 
346.  2  South,  eod;  Sedmoud  v.  Donaldson,  86 
Fla.  167,  17  South.  70;  Vaught  v.  Green,  51 
Ark.  378.  11  S.  W.  587.  Upon  motions  of 
this  character  the  party  moving  will  not  be 
heard  either  orally  or  by  brief,  for  the  rea- 
son that  the  assignments  of  error  must  on 
an  examination  of  the  record,  be  so  wholly 
devoid  of  merit  as  to  require  no  argument 
on  his  port  to  show  their  unteuableuess. 
The  party  opposing  the  motion  will,  however, 
be  beard  orally  or  by  brief  In  opposition  to 
the  motion;  and  If,  upon  examination  of  the 
record  and  consideration  of  the  argument  6r 
brief  of  the  party  opposing  the  motion,  the 
court  finds  that  there  Is  properly  presented 
any  question  of  law  or  fact  as  to  the  proper 
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de<^iIon  whereof  the  court  entertains  a 
doubt,  the  court  will  not  enter  into  a  minute 
exainliiatl<»i  of  that  question  and  the  au- 
thorities bearing  thereon,  but  will  leave  the 
cause  to  Its  proper  place  on  the  docVet  for 
hearing  In,  Its  regular  order. 

In  determining  whether  the  motions  to 
quash  should  be  granted.  It  Is  proper  that  we 
state  briefly  so  much  of  the  facts  In  each 
case  as  wlU  be  necessary  to  an  undn^taod- 
tng  of  those  assignments  of  error  which 
have  not  been  abandoned.  In  each  case  the 
bill  was  filed  In  the  circuit  court  of  Duval 
county,  seeking  foreclosure  of  a  mortgage 
executed  by  Georgia  T.  Holland  and  James 
J.  Bolland,  her  husband,  and  In  each  case 
the  mortgage  was  attached  to  and  made 
part  of  tl^e  bill.  The  certificates  of  acknowl- 
edgment of  these  mortgages  are  tn  the  fol- 
lowing language: 

"Know  all  men  by  these  presents  that  X. 
Geoi^ia  V.  Holland,  wife' of  the  above-named 
James  J.  Holland,  do  by  these  presents,  made 
and  executed  by  me  separate  and  aiart  from 
my  satd  husband,  and  In  the  presence  of  W. 
B.  Owen,  a  notary  public  of  the  state  of 
Florida,  acknowledge  and  declare  that  I  did 
make  myself  a  party  to  and  executed  the 
foregoing  mortgage  for  the  purpose  of  con- 
veying my  separate  estate,  dower,  right  of 
dower,  title,  and  Interest  In  and  to  the  lands 
'  therein  described  and  granted,  and  that  I  did 
I  the  same  freely  and  voluntarily,  without  any 
I  compulsion,  constraint,  apprehension,  or  fear 
'  of  or  from  my  said  husband.  In  witness 
whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  this  0th  day  of 
April.  A.  D.  1886.  [Signed]  Georgia  V.  Hot- 
land.  [Seal.] 

"State  of  Florida,  County  of  Dnval.  To 
All  Whom  It  may  Cbncem:  Be  it  knovrn 
that  on  this  9th  day  of  April,  A.  D.  1886,  pe^ 
aonally  appeared  before  me,  a  notary  public 
of  the  state  of  Florida,  the  above-named 
Georgia  V.  Holland,  to  me  well  known  as 
the  person  who  executed  the  foregoing  mort- 
gage, and  as  the  wife  of  the  said  James  J. 
Holland,  who  being  at  the  time  separate  and 
apart  from  her  said  husband,  the  said  Geor- 
gia y.  Holland  did  then  and  there  make  and 
execute  the  foregoing  acknowledgment,  her 
name  being  with  her  own  hands  snbaolbed 
and  her  seal  affixed  In  my  presence.  Wit* 
nesB  my  hand  and  seal  at  JacksonTlIle  the 
day  and  year  above  wrltt^  W.  B.  Owm, 
Notary  Pnbll&  [Seal.] 

"Know  all  men  by  these  presents  that  I. 
Georgia  V.  Holland,  wife  of  the  above- 
named  James  J.  Holland,  do  by  these  prea- 
ents.  made  and  executed  by  me  sc^iarate  and 
apart  from  my  said  husband,  and  In  tbe 
presence  of  Samud  W.  Fox,  a  notary  public 
of  the  state  of  Florida,  acknowledge  and 
declare  that  I  did  make  myself  a  party  to 
and  executed  the  foregoing  mortgage  for  the 
purpose  of  conveying  and  mortgaging  my 
Borate  estate  and  Interest  In  and  to  the 
land  therein  described  and  granted,  and  that 


I  did  the  same  fireely  and  Toltmtarll; 
without  any  compulsion,  constraint, 
hoislon,  or  fear  of  or  from  my  aal 
band.  In  witness  whereof,  I  have  be 
subscribed  my  name  and  affixed  my  m 
21th  day  of  July.  A.  D.  188&  [ktgned} 
gla  V.  Holland.  [Seal.] 

"State  of  Florida.  County  of  Duva 
All  Whom  It  may  Concern:  Be  It 
that  on  this  24th  day  of  July.  A.  D.  188 
sonally  appeared  before  me.  a  notary 
of  the  state  of  Florida,  the  above- 
Georgia  V.  Holland,  to  me  well  kno 
the  wife  of  James  J.  Holland,  and  i 
of  the  persons  described  In  and  who  < 
ed  the  foregoing  mortgage,  who  be 
the  time  separate  and  apart  from  b€ 
band,  the  said  Georgia  V.  Holland  dl< 
and  there  make  and  execute  the  for 
acknowledgment;  her  name  being  wl 
own  hand  subscribed  and  seal  aflixed 
presence.  Witness  my  band  and  s 
Jacksonville  the  day  and  year  above  w 
Saml.  W.  Fox.  Notary  Fnblle  Duval  C 
Fla.  [Seal.1" 

In  each  case  Georgia  V.  Holland  Inte 
a  plea  to  the  effect  that  at  the  time 
execution  of  the  mortgage  attached 
bin  she  was  a  married  woman;  thi 
property  described  In  the  mortgage  w 
separate  statutory  property:  that  the 
gage  was  void  as  to  her  beMuse  the 
cate  of  the  officer  who  purported  to 
taken  the  acknowledgment  did  not  she 
she  executed  the  asme  fre^y  and  volnn 
and  without  fear  or  compulslcm  of  he 
husband,  as  the  statute  In  such  eaa 
quired.  These  pleas  were,  upon  argi 
overruled,  with  leave  to  answer.  CI 
T.  Holland  thereupon  filed  an  answer  li 
case.  In  the  case  whertin  the  mortga 
knowledged  before  W.  B.  Owen  was  i 
to  be  foreclosed,  the  answer  alleged  tfa 
was  ft  married  woman  at  the  time  i 
execution  of  said  mortage;  that  the 
erty  described  In  said  niortgage  was  hi 
arate  statutory  property;  that  she  < 
that  any  right  or  interest  of  hers  li 
pn^erty  was  transferred,  passed,  or 
gaged  by  said  Inatrument,  or  that  bei 
or  equitable  rlj^ta  were  In  any  way  al 
thereby;  that  at  the  time  and  place  a 
fixed  her  signature  to  aald  snpposed 
and  made  her  married  woman's  ackno- 
ment  before  W.  B.  Owen,  notary  pu!>ll 
was  not  separate  and  apart  ^m  b*- 
band,  Jamea  J.  Qolland;  that  she  ai 
•notary  puUlc  and  Mtsa  Ida  Parry,  a  n 
to  said  mortgage,  were  In  the  same 
sitting  around  a  small  marbIe*top  tab! 
that  at  no  time,  not  even  for  a  momen 
she  separate  and  apart  from  her  hni 
with  said  notary  public;  that  aaid  ad 
edgment  waa  untme;  and  that  she  * 
that  the  mortgage  was  'duly  and  lega 
knowledged  by  her. 

In  the  other  case  the  answer  of  G 
V.  Holland  alleged  that  at  the  time  < 
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execntloii  ot  the  mortgage  she  wu  a  mai^ 
lied  woman;  that  the  property  described  In 
tbe  bill  vas  her  separate  atatutory  property; 
t^at  the  mortgage  waa  T<^d  beeause  the  ca- 
tlficate  of  the  officer  who  took  the  acknowl- 
edgment did  not  show  that  she  acknowl- 
edged that  she  executed  same  freely  and 
without  fear  'or  compulsion  ot  her  husband; 
that  she  denies  that  the  mortgage  was  ^ly 
acknowledged  her  as  the  statute  In  such 
cases  required;  that  at  no  time  did  she  ac- 
knowledge on  a  s^Murate  or  private  examina- 
tion before  the  officer  who  purports  to  have 
taken  the  acknowledgment  that  she  executed 
the  mortgage  freely  and  without  fear  or  com- 
pulsion of  ba  husband.  Kxceptlons  were 
filed  to  these  answers  and  sustained,  with 
leave  to  answer  over.  Georgia  V.  Holland 
thereupon  filed  her  amended  aadwer  in  each 
case,  alleging  in  substance  that  the  mort- 
gage in  the  bill  set  up  was  not  effectual,  and 
did  not  transfer  her  separate  estate  and 
right  in  the  mortgaged  property,  because  the 
official  certificate  thereto  does  not  set  forth 
all  the  requirements  demanded  by  the  stat- 
ute, to  wit,  that  at  the  time  and  place  of 
the  execution  of  said  Instrument  she  (Geor- 
gia V.  Holland)  was  separate  and  apart  from 
her  husband,  and  that  ahe  executed  same 
freely  and  v<rfantarily,  and  without  compul- 
sion, constraint,  apprehension,  or  fear  of  or 
from  her  husband. 

Complainant  in  each  case  moved  to  strike 
the  answer,  and  for  the  »itry  of  a  decree 
pro  confeaso  against  said  defendant  upo'n  the 
ground  that  the  matters  set  up  in  the  last 
amended  answer  had  be^  passed  upon  and 
adjudicated  by  the  court  in  the  pleas  and 
answer  previously  filed  In  the  cause.  This 
motion  was  granted,  and  a  decree  pro  con- 
feaso entered  against  said  defendant  tor 
want  of  answer.  Subsequently  a  decree  of 
foreclosure  was  entered  In  each  case,  from 
which  these  appeals  were  taken. 

The  assignments  of  error  Insisted  upon  in 
this  court  in  each  case  are  substantially  as 
follows: 

(1)  Tbe  court  erred  In  overruling  the  plea 
of  Georgia  V.  Holland. 

(2)  The  court  en-ed  In  sustaining  exc^ 
tlons  to  the  answer  of  Georgia  V.  Holland. 

<3)  The  court  erred  In  striking  the  amend- 
ed answer  of  Georgia  Y.  Holland,  and  enter- 
ing decree  pro  confesso  against  her. 

The  court  Is  of  opinion  that  under  the  sec- 
tions of  the  Revised  Statutes  previously  quot- 
ed, as  we  have  construed  them,  these  ap- 
peals should  be  quashed.  Tbe  mortgages 
were  attached  to  and  made  parts  of  the  bills. 
The  certificates  of  the  officers  following  the 
written  acknowledgments  executed  by  Geor- 
l^a  V.  Holland  show  that  she  made  and  exe- 
cuted such  acknowledgments  In  the  presence 
of  officers,  and  separate  and  apart  from  her 
husband.  The  written  acknowledgments  so 
made  and  executed  In  the  presence  of  the  of- 
ficers show  on  their  face  that  the  mortgages 
were  acknowledged  to  have  been  executed 


fre^  and  vf^untarUy.  and  without  compnl- 
slon,  conatralnt,  apprehension,  or  fear  from 
the  husband.  Tbe  statute  regulating  acknowl- 
edgments of  deeds  of  married  women  con- 
veying their  statutory  jnvperty  was  fully 
complied  with  In  these  cases,  In  so  far  as 
the  objections  raised  by  the  pleas  are  con- 
cerned, and  there  Is  no  semblance  of  error  in  • 
the  rulings  on  the  pleaa.  niose  portions  of 
the  anawers  denying  that  Georgia  V.  Hol- 
land made  her  acknowledgment  before  the 
officers  separate  and  apart  from  her  hus- 
band, as  certffied  by  the  officers,  presented 
no  defense.  The  answers  do  not  deny  that 
She  made  and  executed  the  acknowledgments 
purporting  to  be  signed  by  hw,  attached  to 
the  mortgages.  The  officers  certify  that 
these  acknowledgments  were  made  and  exe- 
cuted by  her  separate  and  apart  from  the 
husband.  It  is  settied  Id  this  state  that 
when  a  married  woman  has  appeared  befwe 
a  magistrate,  having  algned  a  deed  and  ac- 
knowledged it,  and  he  cntlfles  a  full  compli- 
ance with  the  statute^  his  certificate,  except 
fraud  or  duress  be  shown,  must  be  h^  cm- 
elusive  of  the  facts  It  asserts.  Shear  v,  Rob- 
inson, 18  Fla.  879;  Hart  v.  Sanderson's 
Adm'rs,  18  Fla.  1<^  The  answer  did  not 
allege  that  no  acknowledgment  whatever 
was  In  fact  made,  or  any  fraud  or  duress, 
but  simply  that  she  did  not  make  the  ac- 
knowledgm«its  on  an  examlnatim  s^^arate 
and  apart  from  her  husband. 

The  other  features  of  the  answers  pre-  , 
seated  merely  conclusions  of  the  pleader, 
which,  upon  a  bare  inspection  of  tbe  mort- 
gages and  acknowledgments  thereof,  attach- 
ed to  and  made  parts  of  the  bills,  the  execu- 
tion of  which  was  not  attempted  to  be  de- 
nied, would  appear  to  be  erroneous.  We 
think  there  is  no  semblance  of  error  In  the 
rulings  on  exceptions  to  the  answers. 

Tbe  amended  answers  presented  no  new 
matters  of  defense.  The  Identical  matters 
presented  by  them  bad  been  presented  by 
the  pleas  and  original  answers,  and  the  court 
had  correctly  ruled  that  tbey  presented  no 
defense.  In  addition  to  this,  tbe  matter 
pleaded  lu  this  amended  answer  was  a  mere 
conclusion  of  the  pleader,  which,  upon  a 
bare  Inspection  of  the  mortgages  and  ac- 
knowledgments thereof  attached  to  aud  made 
parts  of  the  bills,  the  execution  of  which 
waa  not  attempted  to  be  denied,  would  ap- 
pear to  be  erroneous.  The  court  was  cle.^r- 
ly  justified  In  striking  out  these  answers, 
and,  as  no  application  to  amend  was  made. 
It  was  proper  to  ent«>  the  decrees  pro  con- 
fesso. 

The  motion  to  quash  the  appeal  In  each 
case  will  be  granted. 


UABRT,  J.  (dissenting).  I  do  not  agree 
to  the  view  entertained  by  the  majority  of 
the  court.— that  on  motions  to  quash  pro- 
ceedings In  error  regularly  brought  to  this 
court,  as  provided  by  statute,  on  tbe  ground 
that  they  are  taken  merely  for  delay,  we 
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should  examine  the  merits  of  cases  as  dis- 
closed by  the  record  before  they  are  regular- 
ly reached  for  final  bearing.  The  act  of 
1832,  approved  the  10th  of  February  of  that 
year,  provided  for  the  taking  of  appeals  and 
suing  out  writs  of  error  to  the  appellate 
court,  and  for  filing  the  transcripts  of  rec- 
ords and  assignments  of  errors  therein.  It 
also  prescribed  the  condlttons  upon  which 
such  appeals  or  writs  of  error  should  op- 
erate as  supersedeases.  The  thirteenth  sec- 
tion of  the  act  provided  that,  when  it  shall 
appear  to  the  court  of  appeals  that  an  appeal 
has  been  taken,  merely  for  delay,  the  court 
may  assess  damages  not  exceeding  10  per 
cent  for  such  frivolous  appeal.  Subsequent- 
ly, In  18G1,  the  legislature,  by  chapter  1006, 
amended  the  pleading  and  practice  in  the 
courts  of  this  state,  and  therein  Incorporat- 
ed, In  substance,  many  of  the  provisions  of 
the  common-law  procedure  act  of  England, 
passed  In  1S52.  The  fiftieth  section  of  our 
act  of  1861  embodied  in  part  the  exact  lan- 
guage of  a  provision  of  the  English  proced- 
ure act,  to  the  effect  that  courts  of  error 
shall  have  the  power  to  quash  the  proceed- 
ings in  error  In  all  cases  In  which  error  does 
not  lie,  or  where  they  are  taken  against 
good  faith.  It  is  not  claimed  that  under  this 
last  provision  it  was  proper  for  this  court, 
on  a  motion  made  under  It,  to  take  up  a  case 
out  of  its  regular  order,  and  look  Into  Its 
merits,  by  an  examination  of  the  transcript 
of  the  record  regularly  filed  here.  The  au- 
thorities cited  by  Markham  and  Day  on  the 
provision  of  the  English  act  show  that  no 
such  proceeding  was  had  under  it  Mark- 
ham,  p.  79,  S  156;  Day,  p.  172. 

The  provision  In  the  act  of  1832  was  con- 
strued by  this  court  In  1887,  while  both  acts 
were  in  force;  and  It  was  held  that  the  pro- 
vision passed  In  1832  did  not  entitle  a  party 
to  hare  a  case  heard  In  motion  hour  upon 
motion  to  affirm  and  for  damages,  and  tha^ 
the  case  should  be  heard  upon  the  regular 
call  of  the  docket,  like  any  other  case  stand- 
ing for  hearing  on  Its  merits,  and  the  appli- 
cation for  damages  be  submitted  on  such 
hearing,  and  not  by  motion.  Dzlalynskl  T. 
Bank.  23  Fla.  44,  1  South.  338. 

It  is  now  supposed  that  under  the  revision 
of  the  statutes  found  in  section  1279,  Bev. 
St,'  a  different  construction  should  obtain. 
This  section  Is  as  follows:  "Power  to  Quash 
Writs  of  Error.  Courts  of  error  shall  have 
power  to  quash  proceedings  in  error  In  all 
cases  in  which  error  does  not  lie,  or  where 
they  are  taken  against  good  faith,  or  merely 
for  delay,  and  may  decree  in  such  cases 
damages  against  the  plaintiff  In  error  not 
exceeding  ten  per  cent"  In  the  same  revi- 
sion writs  of  errcH"  and  appeals  are  made 
matters  of  right  and  provisions  are  made 
for  their  prosecution  to  this  court,  and  for 
the  filing  of  transcripts  of  record  and  assign- 
ments of  errora  Parties  obtaining  Judg- 
ments or  decrees  are  protected  by  require- 
ments that  writs  of  error  or  appeals  from 


them  shall  not  have  the  effect  to  sta 
enforcement  unless  superseded  by  b< 
be  executed  as  specifically  provided 
Oons  1270.  1272,  1275,  1276,  Bev.  St 

It  Is  further  provided  by  section  12 
"It  shall  be  the  duty  of  the  court  on 
peal  or  writ  of  error  to  examine  the 
to*  reverse  or  affirm  the  Judgment  e 
or  decree  of  the  court  below,  or  gii 
Judgment,  sentence  or  decree  as  the  ci 
low  ought  to  have  given,  as  to  It  may 
according  to  law."  This  court  is  als 
power  to  prescribe  rules  for  the  submii 
causes  on  appeal  or  writ  of  error,  ar 
for  this  purpose  hare  been  made. 

It  Is  the  purpose  and  policy  of  thi 
slons  referred  to,  X  think,  that  case 
larly  brought  to  this  court  in  the 
thereby  provided  shall  be  heard  and 
upon,  as  to  their  merits,  in  due  and 
course  of  adjudication  of  causes  snbml 
decision,  and  this  purpose  and  policy 
be  kept  In  mind  in  construing  otbei 
slons  bearing  upon  a  summary  dlspos 
cases.  When  the  appellate  proceedlc 
regular,  or  It  can  be  safely  affirm* 
error  does  not  lie,  or  when  taken 
good  faith,  within  the  meaning  of  t 
on  that  subject  the  policy  of  our  stat 
to  a  regular  hearing  on  the  merits 
course  of  procedure  Is  not  contraveuf 
quashal  or  summary  disposition;  bi 
otherwise  when  we  undertake  to  deal  1 
mary  motion  with  cases  as  to  their 
I  have  not  been  able  to  bring  mysell 
Ileve  that  the  legislature  ever  contei 
that  on  a  motion  to  quash  an  appelli 
ceedlng  on  the  ground  alone  that  it  wa 
for  delay,  as  evidenced  by  a  want  o 
disclosed  by  the  record,  this  court  ahoi 
the  case  up  out  of  Its  order  and  exai 
and  I  do  not  see  that  such  construt 
forced  upon  ns  by  the  compilation  of 
1279  of  the  Bevlsed  Statutes.  In  coi 
this  revision  we  have  a  guide  fnmi: 
the  act  under  which  It  was  author!: 
provides  that  the  commissioners  shi 
vise,  simplify,  arrange  and  consolidate 
public  statutes  of  England,  of  the  t 
and  of  the  state  of  Florida,  which  a 
eral  and  permanent  In  their  natui 
which  shall  be  In  force  in  this  state 
time  such  commissioners  shall  mak 
final  report,  and  that  in  the  perform 
such  duty  they  shall  carefully  coUt 
reduce  into  one  act  the  different  a< 
parts  of  acts  which,  from  similarity 
Ject,  ought,  in  their  Judgment  to  be 
dated,  arrauglng  and  distributing  th 
under  such  titles,  chapters  and  secti 
other  suitable  divisions  and  subdivis 
they  shall  deem  proper,  with  heac 
briefly  expressive  of  the  matter  conte 
such  divisiona  or  subdivisions,  and  al 
side  notes,  so  drawn  as  to  Indicate  t 
tents  of  the  text,  and  with  referencei 
original  text  from  which  each  sectlc 
have  been  compiled,  and  to  the  publU 
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dslona  of  the  conrtB  of  tlds  atate,  expoundlns 
or  conatming  the  Mine,  and  In  erery  other 
respect  they  shall  complete  the  said  rerlslon 
In  such  a  manner  as  to  them  shall  seem  most 
useful  and  proper,  to  render  the  said  acts 
more  plain,  concise  and  easy  to  be  under- 
stood: provided,  that  no  changes  shall  be 
made  In  the  phraseolt^  of  any  statute  that 
bas  been  the  subject  of  Judicial  dedalon  by 
which  the  construction  thereof,  as  estaUIsh- 
ed  by  anch  dedslfm.  Shall  or  can  be  Impaired 
or  affected."   It  la  also  further  provided  In  so 
snlMnlttinff  a  r^rt  of  tbelr  woUc  to  the  leg- 
islature th^  should  waggBBt  Bucta  contradlc* 
tlons,  omissions,  and  ImperfectionB  aa  may 
avpear  la  the  original  text  ot  the  acts,  and 
the  mode  In  which  they  shall  have  reconciled, 
supplied,  and  amended  the  same;  and  they 
were  authorised  t»  designate  such  acts  or 
parts  of  acta  as.  In  their  Judgment,  ought  to 
be  repealed,  and  to  recommend  the  passage 
ot  such  new  acts  or  parts  of  acta  as.  in  ttielr 
Jndgmrait,  may  appear  necessary,  either  In 
lieu  of  w  In  addition  to  any  of  the  acta  so 
rerlaed  and  conaolldated.   Chapter  8905,  Laws 
1880.  There  is  no  doubt  that  section  1279  of 
the  Revised  Statutes  is  a  consolidation  of  the 
parts  ci  the  acta  of  1832  and  1861  referred 
to,  as  ahown  by  the  marginal  notea  in  printed 
statutes,  and  the  ease  of  DsialynaU  v.  Bank 
la  cited  aa  bearing  aptm  the  constmctifHi  of 
Hie  act   It  is  true  that  the  craunlaalonera 
reported  in  some  instances  new  matter  which 
they  incorporated  into  the  revision  submitted, 
and  In  such  cases  the  new  matter  baa  been 
dedared  by  thla  court  to  be  law,  equally  with 
the  Amner  law  revised,  not  because  the  com- 
mlaalonera  reported  It,  but  becanae  It  haa 
been  oHiatltutlonaily  enacted  by  the  togtsla- 
tnre  as  law;  but  where  no  new  matter  has 
been  tnclnded  hi  the  revision,  and  the  old 
law  has  not  been  omsi^dated  In  such  way 
as  to  make  tt  Impracticable  to  carry  out  the 
I^slaUve  mandate  that  no  change  shall  be 
made  In  the  phraaeology  of  any  atatnte  tiiat 
has  been  the  aul^ect  ot  Jndidal  dedalon  by 
which  the  constmctifHi  thereof,  aa  established 
by  Bocb  decision,  aball  or  can  be  Imp^red 
or  affected,  the  court  ahould,  In  furtherance 
of  the  manlfeat  and  leading  purpoae  of  the 
revlaion.  adhere  to  the  established  Judldal 
construetI<m  placed  npcm  the  former  atatntes. 
Thla  revision,  It  should  be  kept  In  mhid,  was 
not  an  enactment  of  a  new  body  of  statutory 
law,  but  In  the  main  a  consolidation,  slmpUfl- 
cation,  and  orderly  arrangement  of  existing 
statutes.  It  has  repeatedly  been  held  by 
this  court,  since  the  revision,  that  the  merits 
of  a  cause  aa  disclosed  by  the  tranacript 
would  not  be  examined  Into  by  motion  to  dis- 
miss on  the  ground  that  the  appeal  or  writ 
of  error  was  taken  merely  for  delay;  and  this 
view  Is  still  to  be  adhered  to.  It  seems.  The 
majority  ot  the  court  now  decide  that  when 
the  motion,  in  terms.  Is  to  quash  proceedings 
hi  error  on  the  groiind  that  they  are  taken 
merely  for  delay,  an  examination  mast  be 
made  ef  tbe  maitn  contained  la  the  traa- 


script,  though  it  Is  clear,  I  think,  that  the 
original  provision  to  quash  proceedings  in  er- 
ror, from  which  the  revision  is  made,  nerec 
contemplated  a  hearing  on  the  merits.  It 
was  originally,  and  stlU  Is  In  its  present  form, 
aimed,  In  my  Judgment,  at  an  unauthorized 
resort  to,  and  an  abusive  use  of,  appellate 
procedm*e.  and  was  not  designed  to  take  the 
place  of  a  regular  hearing  and  determination 
of  a  cause  brought  up  and  presented  as  pro- 
vided by  statute  and  the  rulea  of  the  court 
Where  enor  doea  not  He,  a  resort  to  the  ax>- 
pellate  court  is,  of  course,  out  of  place. 
Where  It  Is  made  to  a^war  by  collateral  proof 
that  a  par^.  In  using  the  forms  of  apellate 
procedure.  Is  doing  so  against  good  foith,  they 
may  be  overthrown;  isnd,  where  It  Ukewlae 
aiveara  that  an  appeal  haa  been  taken  mere- 
ly for  delay,  tt  may  be  quashed.  If  vre  go 
Into  the  merits  ahown  by  the  tranacript  on 
motion  to  quash  on  the  ground  that  the  ap- 
peal was  taken  merely  for  delay,  wby  not 
make  the  same  «iamlnatl«i  when  lAe  aweal 
la  alleged  to  have  been  taken  agalnat  good 
faith?  The  appdlato  procedure  devlaed  by 
our  statutes  contemplated  that  causes  would 
be  heard  and  determined  without  any  otbw 
delay  than  that  incident  to  a  doe  and  regular 
preaentotlon  ot  them,  and,  of  coarse,  a  con- 
gested condition  of  the  docket  cannot  change 
the  meaning  of  atetutes. 

The  limited  acope  girai  to  the  motion  to 
quash  does  not,  in  my  Judgment,  remove  the 
objections  to  such  a  remedy  lor  reaching  the 
merits  of  a  cause.  The  aptwllee  or  defendant 
la  onm  may,  at  hia  pleaaure,  move  to  quaah 
on  the  ground  that  tbo  app»l  or  writ  of  er^ 
ror  la  taken  merely  for  delay,  though  he  may 
not  be  heard  In  argument  on  the  motion;  and 
the  court  muat  stop  and  go  into  the  merits, 
out  of  regular  order,  to  detwmine  ttie  motlf». 
This,  in  my  Judgment'  was  not  contemjpkited. 
The  court  will  make  only  a  cursory  examlnar 
tlon  of  movant's  case,  to  see  if  no  qaestbm 
requiring  examination  la  preaented.  A  car- 
aory  exambiatlon  of  Uie  merits  of  a  case  is 
not  consistent,  I  think,  with  tbe  policy  of  our 
law;  and  mistekes  may  unlntoitlonaUy  be 
made  in  such  examination,  though  It  may  be 
said  that  under  the  rule  formulated,  the  lia- 
UUty  to  err  la  agalnat  the  movant  I  do  not 
believe  that  we  are  authorized,  trader  our 
statute,  to  establish  such  a  rule.  As  I  do  not 
favor  the  construction  now  placed  upon  the 
statute,  or  the  mode  of  procedure  under  It  1 
have  deemed  It  proper  to  indicate  to  this  ox- 
tent  my  views  on  the  subject 


HIOKS  T.  STATB. 
(Supreme  Court  of  Florida.    March  B.  1001.) 

WILZ.FULLT   BURNING  DWELLINO-INST  RUC- 
TIONS—EVIDENCE. 

1.  Ooe  who  wiilfally  nnd  maliciously  bams 
the  dwelling  ho»»e  of  another  is  sniilty  of  s 
penal  oSeose,  tinder  section  2426,  Bev.  St. 

2.  tTpon  the  trial  of  an  information  found  an- 
der  sectitm  2426,  Rev.  St.,  charging  the  accused 
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with  wlllfallr  and  maliclonslr  barnlng  the 
dwelling  bouse  of  a  person  therein  named,  it  is 
error  for  the  court  to  charge  that  the  jurj 
should  convict  the  accused  if  tt  has  been  pror- 
en  to  their  Bettsfaction  beyond  a  reasonable 
doubt  that  the  accused,  within  two  years  prior 
to  the  filing  of  the  information,  in  the  county 
alleged,  willfully  and  malicjoiisly  set  fire  to  and 
burned  a  structure,  that  said  structure  was  a 
dwelling  house,  and  that  said  dwelling  house 
was  the  property  of  the  person  alleged  in  the 
information.  In  such  a  case  it  is  not  sutficient 
to  prove  that  the  party  alleged  in  the  indict- 
ment owned  the  building,  and  that  the  building 
was  the  dwelling  house  of  some  other  person, 
but  it  must  be  shown  that  the  building  is  the 
dwelling  house  or  residence  of  the  party  al- 
leged. 

3.  Evidence  examined,  and  found  insufficient 
to  support  the  verdict. 
(Syllabus  by  the  Court) 

Error  to  criminal  court  of  record,  Dnval 
county;  John  L.  Doggett.  Judge. 

Henry  Hicks  was  convicted  of  maliciously 
burning  a  building,  and  brings  error.  Re- 
versed. 

T.  A.  A  B.  B.  MacDonell,  M.  C.  Jordan,  and 
John  Wallace,  for  plaintiff  In  error.  William 
B.  Lamar,  Atty.  Gen.,  for  the  State. 

OARTER,  3.  In  June,  1900,  the  plaintiff  In 
error  was  tried  In  the  criminal  court  of  record 
of  DuTal  county,  and  found  guilty  as  charged 
upon  an  iuformatlon  alleging  that  he,  on  May 
9,  1900,  In  Duval  county,  Fla.,  "did  then  and 
there  willfully  and  malldouBly  set  fire  to  and 
bum  a  building  there  situate,  to  wit.  the 
dwelling  bouse  'of  one  Wesley  Heam,  con- 
trary to  the  form  of  the  statute,"  etc.,  and 
sentenced  to  conflnemeut  In  the  state  prlscn 
at  hard  tabor  for  life. 

I.  Defendant  moved  In  arrest  of  Judgment 
upon  the  ground  that  the  section  of  the  Re- 
vised Statutes  upon  which  the  Information  is 
based  does  not  support  It;  that  the  statute 
does  not  make  the  willful  and  malicious  burn- 
ing of  the  dwelling  house  of  another  a  penal 
offense.  The  ruling  denying  this  motion  Is 
assigned  as  error. 

Section  2426,  Rev.  St,  reads  as  follows: 
"Burning  DwelUng-House.  Whoever  wilfully 
and  maltclonsly  burns  the  dwelllng-hou&e  or 
auy  building  adjoining  such  dwelilng-house, 
or  wilfully  and  maliciously  sets  fire  to  any 
building,  by  tbe  burning  whereof  such  dwell- 
ing-house Is  burnt  shall  be  punished  by  Im- 
prisonment In  the  state  prison  for  life  or  for 
such  term  as  the  court  may  direct."  It  Is 
argued  that  as  the  statute  does  not  employ 
the  words  "dwelling  house  of  another"  or 
"any  dwelling  house."  but  merely  "the  dwell- 
ing house,"  tbe  court  is  not  JustlSed  In  con- 
struing it  so  as  to  Include  the  dwelling  house 
of  another  person.  The  words  used,  "the 
dwelling  houHe,"  are  clearly  broad  enough  to 
include  dwelling  houses  of  persons  other  than 
the  accused,  and  they  were  evidently  employ- 
ed to  distinguiah  between  the  character  of 
the  buildings  the  willful  and  malicious  burn- 
ings of  which  are  so  severely  punished  by 
this  Ejection,  and  other  buildings  the  willful 
and  malicious  burnings  of  which  are  punished 


by  lighter  penalties  imder  the  lectioni 

Revised  Statutes  Immediately  followl 
section  2428.  It  may  be  that  a  pers 
not  be  punished  under  this  section  ft 
Ing  his  own  dwelling  house,  and  that  t 
burning  he  can  be  punlsbed  only  wl 
facts  bring  the  case  within  section  24: 
St.;  but  that  question  U  not  involved 
case,  and  will  not  now  be  decided.  £ 
evidently  Intended  by  the  section  qu 
punish  one  who  willfully  and  mat 
bums  tbe  dwelling  house  of  another,  . 
language  used  is  sufficiently  definite  a 
prehenslve  to  Include  such  offense.  1 
tlon  to  arrest  upon  the  ground  stat 
properly  overruled. 

II.  Tbe  following  Instruction  given 
court  was  excepted  to:  "Too  must  h 
fled  beyond  a  reasonable  doubt  tha 
was  a  structure  set  fire  to  and  bume 
that  structure  was  willfully  and  mal 
set  fire  to  and  homed  by  the  defendai 
said  structure  was  a  dwelling  bom 
that  liie  said  dwelling  house  waa  tb 
crty  of  one  Wesley  Beam;  that  the 
fire  to  and  binning  of  tbe  said  dweliin 
occurred  within  two  years  prior  to  J 
1000,  and  waa  situate  In  Duval  count} 
da;  and.  If  the  state  has  proven  tta< 
terlal  elements  of  this  crime  to  you 
factlMi,  and  beyond  a  reasonable  don 
should  convict  the  defendant"  Tbe  li 
tlon  charged  that  the  building  bum 
"the  dwelling  house  of  one  Wesley  ] 
The  offense  denounced  by  the  section 
Revised  Statutes  under  which  the  li 
tlon  was  drawn  is  a  crime  against  the 
tlon,  and  the  wrongful  act  towards  H 
respect  of  bis  habitation  is  of  the 
of  the  crime  charged  In  the  Informatlo 
offense  charged  In  this  information  wc 
be  made  out  by  proof  that  the  boildl 
erected  or  designed  for  a  dwelling  boi 
was  the  property  of  Wesley  Heam,  or 
was  the  actual  dwelling  house  of  som 
person,  bnt  owned  by  Heam.  It  moi 
been  proven  that  the  building  was  tb< 
ing  house  of  Heam.  This  Is  the  mea 
the  statute,  and  the  plain  language 
Information.  The  Instruction  compla 
proceeds  upon  the  theory  that,  to  con' 
defendant.  It  was  only  necessary  ti 
that  a  stmcture  was  willfully  and  mal 
set  fire  to  and  burned;  that  such  st 
was  a  dwelling  house,  and  that  the  d 
house  was  the  property  of  Heam. 
therefore,  erroneouB.  Reg.  v.  Allison, 
Cr.  Cas.  24;  Commonwealth  v.  Bar 
Gush.  478;  Commonwealth  v.  Haydi 
Mass.  332,  23  N.  E.  51;  People  v.  H 
93  Mich.  46,  62  N.  W.  1032;  SUte  v.  T 
Conn.  342,  76  Am.  Dec.  (302;  Hooker  ^ 
mouwcalth,  13  Grat  763;  State  v.  Al 
88  Wis.  1.  58  N.  W.  10^. 

III.  By  defendant's  motion  for  a  ne 
which  the  court  overi'uled.  It  was  < 
that  the  verdict  was  contrary  to  the  L 
the  evidence,  and  that  the  court  erred 
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Ing  the  liutractlon  wbl<di  we  have  quoted. 
The  ruling  upon  the  motion  wu  daly  except- 
ed to,  and  Is  aulgned  as  error.  This  motion 
should  have  bem  granted,  because  tbe  state 
failed  to  proTe  a  material  allegation  of  the 
Infoimatton,  which,  nndw  the  ststnte.  Is  a 
neceesary  Ingredient  of  the  crime  chafed, 
Tlx.  that  the  btiUdlng  burned  was  the  dwell- 
ing house  of  Wesley  Heam.  and  because  the 
instruction  complained  of  was  erroneous.  It 
was  not  shown  that  Heam  was  occupying  the 
hulldlng  as  a  dwelling  house  at  the  time  of 
tbe  fire,  or  that  he  had  ever  occupied  It  as 
■neb.  While  It  was  shown  that  he  owned  the 
tnillding.  It  was  not  shown  to  have  been  bis 
dwelling  house,  as  alleged.  The  Jury  no 
doDbt  founded  their  Tablet  upon  the  errone- 
«os  Instruction,  but  It  was  clearly  against  tbe 
law  and  ttie  ertdence. 

Other  errors  are  assigned,  which  tt  Is 
deemed  unnecessary  to  contider. 

Tbe  Judgment  la  rerersed.  and  a  new  trial 
Awaided. 


ROBINSON  T.  AIRD. 
(Supreme  Oonrt  of  Florida.  Jan.  SO.  1901.> 
ACTION  ON  NOTB  —  COLLBOTION  —  LIABIUTT 
PGR   ATTORNBY'B    FB88— INDORSEMENT — 
PLEADING— DEPOSITORS  IN  SAVINGS  BANKS 
—INSOLVENCY. 

1.  A  couDt  In  a  declaration  alleging  that  a 
third  person  executed  his  certain  promissory 
note,  payable  to  the  order  of  defendant;  that 
defendant  Indorsed  and  delivered  said  note  to 
a  certain  bank,  whereby  she  promised  to  pay 
the  bank  $100  tor  attorney's  fees  In  the  event 
the  note  was  not  paid  at  maturity,  and  was 
placed  In  the  hands  of  an  attorney  for  collec- 
tion; that  the  note  was  not  paid  at  matniity, 
and  had  be^n  placed  In  the  hands  of  an  attor- 
ney for  collection, — does  not  show  a  liability 
for  attorney's  fees  on  tbe  part  of  defendant  to 
the  bank,  or  to  one  claiming  through  it. 

2.  An  ordinaiT  Indorsement  of  a  note  does 
not  carry  with  It  an  original  obligation  to  pay 
attorney  s  fees  for  collecting  the  note;  and. 
without  notice  of  Its  dishonor,  the  indorser  will 
not  be  liable  npon  such  Indorsement  for  attor- 
ney's fees  stipulated  in  the  face  of  the  note  to 
be  paid  by  the  maker. 

3.  To  CDBrce  a  party  with  notice  of  the  dis- 
honor of  a  bill  or  note  because  notice  was  giv- 
en to  another  person  as  his  agent.  It  mast  be 
shown  that  it  was  within  the  scope  of  the 
agent's  authority  to  receive  such  notice. 

4.  Where  the  declaration  In  an  action  against 
an  Indorser  alleges  that  due  notice  of  the  dis- 
honor of  tbe  note  saed  upon  was  given  defend- 
ant, and  defendant's  plea  puts  this  allegation 
in  issue,  the  burden  of  proof  Is  upon  the  plain- 
tiff to  prnvc  notice. 

5.  Dei  ..-iltors  In  savings  banks  organized  un- 
der tbe  laws  of  this  state  are  creditors  of  the 
bank,  and  have  the  same  rights  as  depositors  In 
other  banks. 

6.  Section  2108,  Rev.  St.,  is  directed  agtUnst 
certain  transactions  taking  place  after  tbe  com- 
mis^on  of  an  act  of  insolvency  by  banks,  or  in 
contemplation  thereof,  made  with  a  view  to 
the  preference  of  one  creditor  to  another. 
Where  a  party  owes  the  bank  a  note,  and  also 
has  a  credit  to  his  deposit  account  for  deposits 
made  while  the  bank  is  solvent,  and  not  in 
contemplation  of  its  insolvency,  and  the  bank 
officials  and  such  party,  after  the  bank  becomes 
Insolvent,  enter  the  amount  of  the  balance  due 
■neh  party  on  his  deposit  account  as  a  credit 


on  the  note,  the  statute  is  not  violated,  and 
such  credit  may  be  pleaded  as  a  payment  on 
the  note  in  an  action  brought  to  recover  on  such 
note  by  a  receiver  subi^equeDtly  appointed. 

7.  Where  a  party  indebted  to  a  oank  after  it 
becomes  insolvent  purchases  from  certain  de- 
positors their  deposits  in  the  bank,  and  the 
amounts  of  such  deposits  so  purchased  are  by 
the  bank  officials  entered  as  credits  on  tbe  debt 
owing  by  such  party,  such  payments  are  inval- 
id, under  section  ^96,  Rev.  St..  and  will  not  be 
binding  on  a  receiver  -Bubaequeutly  appointed, 
who  sues  to  recover  the  debt  owing  by  said  par- 
ty. 

8.  If  the  manager  of  a  aavlngs  bank  is  also 
agent  for  A.,  and  collects  money  for  A.,  which 
he  deposits  In  the  bank,  and  subsequently  A. 
draws  upon  his  agent  for  the  money,  and  the 
bank,  recognising  Its  liability  for  the  money  so 
deposited,  and  in  order  to  pay  same,  with  the 
consent  of  the  manager,  procures  B.,  a  debtor 
to  the  bank,  to  assume  ifnbility  to  A.  for  the 
draft,  agreeing  to  credit  the  debt  due  the  bank 
by  B.  with  the  amount  paid  by  B.  la  settle- 
ment of  tbe  debt,  and  B.  legally  asanmes  such 
liability,  with  the  consent  of  A.  and  the  bank, 
payable  st  a  future  date,  such  transaction  Is 
not  prohibited  by  section  2193,  Rev.  St.,  unless 
it  was  entered  into  or  made  in  contemplation 
of  the  bank's  Insolvency  or  after  the  commis- 
sion of  an  act  of  insolvency  by  it,  with  a  view 
to  prefer  one  creditor  to  another;  and  the  fact 
that,  before  the  payment  to  A.  became  due,  the 
bank  became  Insolvent,  and  a  receiver  was  ap- 
pointed, will  not  affect  B/a  right  to  claim  as  a 
payment  npon  Us  debt  to  the  bank.  In  an  ae> 
tion  thereon  by  the  receiver,  the  amount  so 
paid  by  him  to  A.  in  pursuance  of  the  arrange- 
ment 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Duval  county; 
Rhydon  M.  Call,  Judge. 

Action  by  Henry  O.  Alrd,  receiver  of  the 
Dime  Savings  Bank  of  Florida,  against  ESiz- 
abeth  S.  Robinson.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed. 

D.  TT.  Fletcher  and  Wm.  H.  Harwlek,  for 
plaintiff  In  error.  J.  O.  Cooper,  for  def«id- 
ant  In  error. 

CARTER,  J.  On  February  4, 1886,  defend- 
ant in  error  began  an  action  of  assumpsit 
agalnat  plalntifT  In  error  In  the  circuit  court 
of  Duval  county.  There  are  four  counts  In 
the  declaration,  each  containing  allegations 

to  the  effect  that  on  the  day  of  , 

A.  D.  1894,  by  a  decree  of  the  circuit  court 
of  Duval  county  In  a  cause  wherein  the 
comptroller  was  complainant,  and  the  Dime 
Savings  Bank,  a  corporation  under  the  laws 
of  Florida,  was  defeodaot  the  plaintiff  was 
appointed  receiver  of  all  the  properties  and 
assets  of  the  bank,  and  authorized  to  take 
possession  of  same  and  sue  for  and  collect 
all  outstanding  Indebtedness  due  It,  and  that 
In  accordance  with  the  decree,  appointment, 
and  statutes  In  such  cases  made  and  provid- 
ed, plaintiff  thereupon  duly  qualified  as  re- 
ceiver, hud  the  bank  transferred  and  deliv- 
ered to  him  all  of  its  properties,  assets  and 
accounts.  The  first  count  alleges  that  the 
assets  of  the  bank  so  transferred  and  deliv- 
ered to  plaintiff  included  a  certain  promis- 
sory note,  dated  July  10,  1S03,  made  by  de- 
fendant, whereby  she  promised  to  pay  to 
the  order  6f  tbe  bank  $2,019.70  IS  months 
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after  date,  with  interest  at  10  per  cent  per 
anniim  after  maturity;  that  by  virtne  of  his 
appointment  and  the  statute  In  such  cases 
provided,  the  amount  of  the  note  became 
payable  to  plaintiff  In  error;  that  being  so 
liable,  defendant  promised  to  pay  the  note 
to  plaintiff,  but  did  not  pay  same. 

The  second  count  alleges  that  the  assets  of 
the  bank  so  transferred  and  delivered  to 
plaintiff  Included  a  cotaln  promissory  note, 
dated  July  10.  1883,  made  by  defendant 
whereby  she  promised  to  pay  to  the  bank  or 
order  $50  for  attorney's  fees  If  aaid  iu>te 
was  not  paid  at  maturity,  and  was  placed  In 
the  hands  of  an  attorney  for  coUeeUon;  that 
the  note  was  not  paid  at  matarity,  and  had 
been  placed  in  the  bands  of  an  attorney  for 
eollectlon,  whereby  said  sum  of  fSO  became 
due  and  payable  by  defendant  to  the  bank; 
that,  by  virtue  of  his  appointment  and  the 
statutes  In  snch  cases  provided,  said  amount 
became  due  and  payable  by  defendant  to 
plaintiff:  and  that  being  so  liable,  she  prom- 
ised to  pay  said  sum,  bnt  did  not  pay  same. 

The  Oilrd  count  alleges  that  the  assets  of 
the  bank  so  transferred  and  delivered  to 
plaintiff  Included  a  certain  promissory  note, 
dated  Novembw  14,  188B,  made  by  Roland 
Woodward,  whereby  he  promised  to  pay  de- 
fendant $576.57  six  months  after  date,  with 
interest  at  10  per  cent  per  annum  aftw  ma- 
turity, and  defendant  Indorsed  said  note  and 
delivered  same  to  the  bank;  that  the  note 
was  presented  for  paymmt  and  was  dis- 
honored, whereof  defendant  had  due  notice, 
but  did  not  pay  same;  that  by  virtue  of  his 
appointment,  and  the  statute  In  such  cases 
provided,  the  amount  of  said  note  became 
due  KDd  payable  to  plaintiff;  that,  being  so 
liable,  defendant  promised  to  pay  the  note 
to  plaintiff,  but  did  not  pay  same. 

The  fourth  count  alleges  that  the  assets 
of  the  bank  so  transferred  and  delivered  to 
plaintiff  included  a  certain  promissory  note, 
dated  November  14,  IS^  made  by  Boland 
Woodward,  and  payable  to  the  order  of  de- 
fendant and  by  defendant  Indorsed  and  de- 
livered to  the  bank,  whereby  defendant 
promised  to  pay  said  bank  the  sum  of  flOO 
for  attom^'s  fees  in  the  event  said  note 
was  not  paid  at  maturity,  and  was  placed  in 
the  hands  of  an  attorney  f6r  collection; 
that  said  note  was  not  paid  at  maturity,  and 
same  had  been  placed  In  the  hands  of  an  at- 
torn^ for  coIiectltHi,  whereby  defendant  be- 
came liable  to  said  bank  for  said  sum  of 
$100;  that  by  virtue  of  his  Appointment  and 
the  statute  in  such  cases  provided,  the  said 
sum  of  $100  became  due  and  payable  by  the 
defendant  to  plalntlfl;  and  that;  .being  so 
liable,  defendant  promised  to  pay  said  sum, 
but  did  not  pay  same. 

The  defendant  demuRed  to  the  fourth 
count;  the  matters  of  law  noted  for  argn- 
ment  being  that  the  allegations  fall  to  show 
that  defendant  had  due  notice  of  the  non- 
payment  and  dishonor  of  the  note  mentioned 
therein,  and  fall  to  abow  liability  on  the 


part  of  defendant  to  pay  the  alleged  claim. 
This  demurrer  was  overruled. 

The  defendants  pleas  upon  which  plain- 
tiff Joined  Issue  are  as  follows:  No.  1.  to 
first  and  second  counts:  That  before  action, 
and  while  said  bank  was  solvent  and  before 
plaintiff  was  appointed  receiver  of  all  tbe 
property  and  asseto  of  the  bank,  and  was 
authorized  to  take  possession  of  same  and 
sue  for  and  collect  all  outstanding  Indebted- 
ness due  the  bank,  as  alleged  In  the  declara- 
tion, at  the  request  of  tbe  bank  the  defend- 
ant discharged  and  satisfied  plaintiff's  <daim 
before  the  same  became  due  by  payment  to 
B.  L  Boblnscm,  as  treamrer  of  the  bank. 

Na  %  to  second  count:  That  defendant 
never  promised  as  alleged. 

No.  8,  to  third  and  fourth  oonnts:  That 
defendant  vas  not  duly  notified  that  said 
note  was  presented  for  payment  to  the  mak- 
er and  was  dlshwiored  when  the  same  be- 
came due. 

No.  4»  to  fourth  cottnt:  That  defendant 
never  promised  as  alleged. 

On  May  14, 188S,  the  cause  wfts  tried.  The 
Jury  found  for  plaintiff  on  each  count  of 
the  declaration,  assessing  damages  on  tbe 
first  and  second  counte  at  $2,968.96,  on  tbe 
third  and  fourth  at  $724.28,  making  a  total 
sum  of  $3,697.92.  tor  which  Judgment  was 
duly  entoed  after  defendant's  moticm  for 
a  new  trial  vas  overruled.  From  the  Judg- 
ment entered,  this  writ  of  error  was  taken. 

I.  The  first  assignment  of  enror  relates  to 
tiie  ruling  upon  the  donurrer  to  the  fourth 
count  of  the  declaration.  This  count  alleges 
that  one  Roland  Woodward  executed  his 
promissory  note,  payable  to  the  order  of  the 
defen&nt.  and  that  defoidant  Indorsed  and 
dellv«:«d  said  note  to  tbe  bank,  whereby  abe 
promised  to  pay  the  bank  $100  tor  attom^a 
fees  In  the  event  the  note  waa  not  paid  at 
maturity,  and  was  placed  In  the  bands  of 
an  attorney  for  collection.  No  tacte  are  al- 
leged ahowtng  defoidant's  liability  in  any 
capacity  other  than  as  mere  Indorser.  It  Is 
not  aUeged  that  she  was  a  maker  ot  tbe 
note,  or  tiiat  by  12ie  terms  of  the  note  or 
the  Indorsment  she  assumed  any  liability 
beyond  that  assumed  by  an  m-dlnary  In- 
dorsement of  a  negotiable  pi^er;  L  &  to  do 
that  which  the  maker  ot  the  paper  was  by 
ite  terms  obliged  to  do,  upcm  the  mate's  de- 
fault, and  notice  to  the  Indorser  of  snch  de- 
fault An  orcUnary  Indorsement  doea  not 
carry  with  It  an  original  (rt>llgati<Hi  to  pay 
attorney's  fees,  and,  without  notice  ot  tbe 
dishonor  of  the  note,  defendant  would  not 
be  liable  upm  snch  an  Indorsement  for  at- 
torney's fees  stipulated  In  tiie  face  at  the 
note  to  be  paid  by  the  maker.  The  count 
under  consideration  fails  to  state  a  cause  of 
action,  and  the  court  below  erred  In  over- 
ruling the  demurm. 

XL  Various  other  mllngs  are  aaidgned  as 
error,  but  uily  two  others  will  be  discussed, 
vis.  the  ruling  upon  the  m<rtlon  for  a  neW 
trial,  which  Involves  the  anfflde^cr  ot  the 
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e-vldence  to  support  the  verdict,  and  the  rul- 
ing excluding  certain  testimcor  offered  by 
tlie  defendant.  It  appears  from  the  evidence 
that  on  April  7,  1804,  In  a  certain  proceed- 
ing Instituted  by  the  comptroller  against  the 
Dime  Savings  Bank  et  al.,  the  comptroller 
applied  to  the  Judge  of  the  circuit  court  of 
Duval  county  for  the  appointment  of  a  re- 
ceiver, under  and  in  pursuance  of  section 
2192,  Rev.  St.,  to  take  charge  of  the  assets 
of  said  bank;  that  plaintiff  was  on  such 
day  appointed  soch  receiver,  and  required 
and  empowered  to  take  cha^  of  all  assets 
of  the  bank,  collect  all  deMs  dne  same,  and 
convert  the  assets  into  money,  and  the  offi- 
cers of  the  bank  were  directed  to  deliver  to 
plaintiff  all  assets,  bobks,  and  papers  belong- 
ing or  pertaining  to  the  bank,  and  enjoined 
from  collecting  any  debtl  dne  the  bank  or 
taking  possession  ot  any  of  Its  assets;  that 
E.  I.  BobinscMi.  president  and  manager  of 
the  bank.  In  pursuance  of  the  order  of  court 
referred  to  delivered  to  plaintiff  the  two 
notes  mentioned  In  the  declaration,  one  of 
them  reading  as  follows: 

"92.919.70.  Jacksouvllle.  Fla..  July  10th, 
1803.  Eighteen  months  after  date  I  promise 
to  pay  to  the  order  of  Dime  Savings  Bank 
of  Fla.  twenty-nine  hundred  and  nineteen 
T«/ioo  dollars,  with  Interest  after  maturity 
at  the  rate  of  ten  per  cent,  per  annum  nntll 
paid,  for  value  received,  negotiable  and  pay- 
able at  the  Dime  Savings  Bank  of  Florida; 
and,  if  not  paid  at  maturity,  this  note  may 
be  placed  In  the  hands  of  an  attorney  at 
law  for  collection,  and  in  that  event  It  is 
agreed  and  promised  by  the  makers  and  In- 
dorsers  severally  to  pay  an  additional  sum 
of  fifty  dollars  for  attorney's  fees.  [Signed] 
Elizabeth  S.  Robinson." 

Indorsed  on  the  back  as  follows: 

"Aug.  19th,  1898.  Received  on  within  note, 
to  this  date,  f838.70.   B.  I.  Robinson,  Trs. 

"Nov.  28rd.  1808.  Paid  on  within  note, 
to  this  date.  9706.87.  K  I.  Robinson.  Trs." 

The  other  note  was  Identical  In  language, 
except  that  it  was  executed  by  Roland  Wood- 
ward, payable  to  tike  order  of  Elizabeth  S. 
Robinson  six  months  after  date.  Its  principal 
amount  was  9076.57,  and  it  was  dated  No- 
vember 14,  1883.  and  Indorsed  on  the  back, 
simply,  "Elizabeth  S.  Robinson." 

1.  The  motion  for  a  new  trial  questions 
the  sufficiency  of  the  evidence  to  support  the 
verdict  as  to  the  Woodward  note.  The  third 
count  allies  that  due  notice  of  its  dishonor 
was  given  defendant,  and  her  plea  put  this 
auction  tn  Issue.  TTpon  that  issue  the 
burden  of  |»oof  was  upon  the  plaintiff.  No 
evidence  was  offered  tending  to  show  notice 
to  the  defendant  in  per8<»i,  but  plaintiff  tes- 
tified that  he  notified  E.  I.  Robinson,  her  son, 
of  the  nonpayment  of  the  note,  and  produced 
evidence  tending  to  show  that  the  latter 
was  authorized  to  receive  notice  for  defend- 
ant. To  charge  a  party  with  notice  of  the 
dishonor  of  a  Ull  or  note  because  notice  was 
given  to  another  person  a*  his  agent,  it  must 


be  shown  that  it  was  within  the  scope  of 
the  agent's  authority  to  receive  such  notice. 
Mew  York  &  A.  Contracting  Co.  v.  Selma  Sav. 
Bank,  61  Ala.  305,  23  Am.  Rep.  562;  3  Band. 
Oom.  Paper,  S  1246.  As  the  Judgm^t  Is  re- 
versed on  other  grounds,  and  another  trial 
must  take  place.  It  will  not  be  necessary  to 
express  a  positive  opinion  at  this  time  as 
to  whether  the  evidence  Is  sufficient  to  sus- 
tain a  finding  that  the  alleged:  agent  had  au- 
thority to  receive  notice  for  defendant  Up- 
on this  question  It  is  sufficient  to  say  that 
the  evidence  Is  very  meager,  and  we  have 
grave  doubts  as  to  Its  sufficiency. 

2.  As  to  the  other  note  the  principal  con- 
troversy arose  upon  the  plea  of  payment 
Two  credits— one  dated  August  19,  1898.  and 
the  other  November  23,  1898— were  indorsed 
on  the  note  before  It  was  delivered  to  plain- 
tiff. PiaintUTs  evidence  tended  to  show  that 
defendant  was  a  stockholder  In  the  bank 
from  Its  organization;  that  dhe  had  a  de- 
posit account  with  the  bank,  which  was  over- 
drawn, and  that  the  note  was  given  for  the 
amount  of  this  overdrawal;  tnat  no  credit 
for  the  amount  of  this  note  was  entered  upon 
the  account,  but  that  defeadant  continued  to 
deposit  and  draw  upon  those  deposits— the 
Items  being  entered  up<Hi  t2ie  general  ac- 
coimt— until  August  19,  1893,  when  the  bank 
closed  its  doors;  that  on  August  19,  1898,  the 
Items  of  defendant's  account  subsequent  to 
the  date  the  note  was  given  sbowed  a  bal- 
ance in  her  favor;  and  that  this  balance  was 
entered  as  a  credit  upon  her  note  by  the 
manager  and  treasnrer  of  the  bank  before 
the  receiver  was  appointed.  The  defendant's 
evidence  was  to  tbe  same  effect  and  the 
jury  should  have  allowed  this  Item  as  a  pay- 
ment on  the  note.  We  are  aware  that  un- 
der the  statutes  of  scHue  states  regulating 
the  organization  and  business  of  savings 
bfluks.  It  has  been  held  that  such  institu- 
tions are  mer^  trustees  for  the  benefit  of 
their  depositors,  and  that  depositors  therein 
do  not  stand  upon  the  footing  of  creditors  or 
depositors  In  commerclalJ»anks  (Stockton  v. 
Bank,  82  N.  J.  Bq.  168) ;  .  but  our  statutes  pro- 
viding for  the  organization  of  savings  banks 
and  regulating  their  business  do  not  admit 
of  such  construction.  Depositors  of  such 
banks  In  this  state  are  creditors  of  the  bank, 
and  have  the  same  rlgbts  as  depositors  In 
other  banks.  People  v.  Mechanics'  &  Trad- 
ers' Sav.  Inst,  92  N.  Y.  7;  Reed  v.  Bank,  130 
Mass.  448,  89  Am.  Rep.  468.  This  being  true, 
it  was  perfectly  legitimate  for  the  bank  and 
the  defendant  to  agree  that  the  balance  of 
the  deposits  to  the  credit  of  tbe  defendant 
be  credited  as  a  payment  on  the  note  owing 
by  her  to  the  bank,  particularly  as  the  note 
due  the  bank  really  represented  a  part  of 
the  same  account  upon  which  the  deposits 
so  credited  were  originally  entered.  It  is 
claimed,  however,  that  under  section  2193, 
Rev.  St.,  the  parties  could  not  legally  credit 
the  deposit  upon  the  note.  Tliat  section 
reads  as  follows:    "All  tranafm  of  notes, 
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bondB,  billfl  of  exchange  or  other  erldencea 
of  debt  owing  to  anf  banking  comttanj,  or 
of  d^Blta  to  Its  credit;  all  assignments  of 
mortgages,  securities  on  real  estate,  or  of 
any  Judgments  or  decrees  In  Its  favor,  all 
deposits  of  money,  buUltm  or  other  valuable 
tblng  for  Its  use  or  for  the  use  of  any  of  Its 
stockholders  or  creditors,  and  all  payments 
of  money  to  either,  made  after  the  commis* 
slon  of  an  act  of  insolvency  or  In  contempla- 
tion thereof  made  with  a  view  to  the  prefer- 
ence of  one  creditor  to  another  shall  be  ut- 
terly null  and  void."  This  statute  is  very 
similar  to  a  provision  of  the  national  bank- 
ing laws,  and  Is  directed  against  certain 
transactions  taking  place  after  the  commis- 
sion of  an  act  of  insolvency,  or  In  contoupla- 
tion  thereof,  made  with  a  view  to  the  pref- 
erence of  one  creditor  to  another.  In  this 
case  the  bank  did  not  suspend  payment  un- 
til August  19,  1803.  These  deposits  -were  all 
made  prior  to  that  date.  None  appear  to 
have  Iwen  made  In  contemplation  of  the 
bank's  insolvency,  or  after  the  commission 
of  an  act  of  insolvency,  with  a  view  to  the 
preference  of  one  creditor  over  another.  Tlie 
balance  of  the  deposit  would,  as  against  the 
receiver,  be  a  proper  set'OCT  against  the  note, 
had  no  credit  therefor  been  entered  on  the 
note  by  the  bank  officials.  The  credit  made 
by  the  bank  of  the  balance  of  the  deposit  be- 
fore the  receiver  was  appointed  was  proper, 
and  the  Jury  should  have  allowed  It  Scott 
V.  Armstrong,  146  U.  S.  499,  13  Sup.  Ot  148, 
36  U  Ed.  1069;  Adams  v.  Drug  Co.  (C.  O.)  67 
Fed.  888,  23  I*  R,  A.  334;  Vardley  v.  Ooth- 
ier,  2  O.  a  A.  349.  51  Fed.  506,  17  L.  R.  A. 
462. 

8.  As  to  the  second  credit  Indorsed  on  the 
note  November  23.  1S1J3:  The  evidence 
shows  that  after  the  bank  closed  Its  doors 
the  defendant  purchased  from  various  de- 
positors their  deposits  In  the  bank,  taking 
transfers  of  their  deposit  books,  and  that 
the  amount  of  these  deposits  ao  transferred 
to  defendant  was  entered  by  the  treasurer 
of  the  bank  as  a  credit  upon  her  note  as  of 
the  date  stated.  The  effect  of  this  transac- 
tion would  be  to  prefer  the  claims  of  the 
depositors  whose  deposits  were  so  purchased 
to  other  creditors,  and  under  the  statute 
quoted  the  transaction  was  Illegal.  The  Ju- 
ry properly  refused  to  allow  the  amount  so 
claimed  as  a  credit 

4.  The  defendant  offered  to  prove  that 
during  the  summer  of  1803,  before  the  bank 
closed  Its  doors,  a  draft  for  $1,071.50  was 
drawn  upon  E.  I.  Robinson  by  the  Southern 
Mutual  Building  &  Loan  Association  of  At- 
lanta, Ga.,  for  collections  made  by  him  for 
said  association  and  deposited  In  the  bank; 
that  this  amount  was  due  said  association 
for  money  which  he  had  collected  for  it  and 
deposited  in  the  bank;  that,  as  manager  of 
the  bank,  and  acting  under  the  advice  of  the 


bank's  attorney,  B.  I.  Robinson  re< 
defendant  to  assume  and  pay  said  obi 
and  agreed  to  give  her  credit  for  that  i 
on  the  note  sued  on,  to  which  pro] 
defendant  agreed;  that,  by  her  dlrec 
I.  Robinson  wrote  the  president  of  tt 
elation  to  the  effect  that  defendant  w< 
come  respoDBible  for  the  amount  an^ 
send  the  association  stock  of  the 
Land  &  Improvement  Company  to  set 
amount;  that  the  association  conse 
this  arrangement;  that  afterwards 
the  draft  became  due,  April  18,  18& 
the  ai^ointment  of  the  recover,  de 
paid  it  in  full;  that  the  draft  with  cc 
stock,  was  returned  marked  "Paid."  s 
then  In  possession  of  the  receiver 
bank;  that  this  credit  was  not  indo 
the  note  for  the  reason  that  defendi 
not  actually  paid  the  amount  wh^  t 
was  delivered  to  the  receiver.  The  ct 
eluded  this  evidence  on  objections  b; 
tlft,  but  the  grounds  ot  objection  i 
stated.  It  la  argued  by  defendant  I 
that  the  debt  mentioned  In  this  e 
evidence  was  the  individual  debt  o 
Robinson,  but  the  proof  offered  tei 
show  that  the  bank  bad  received  the 
on  deposit  which  Robinsmi  bad  colled 
it  was  therefore  liable  for  same  el 
RoblnsMi  or  to  his  principal.  If  tb< 
then,  had  this  money  on  deposit  or 
It  it  had  the  right  to  assume  payi 
the  draft  drawn  on  Robinson,  and  to 
Ize  defendant  to  pay  the  draft,  agre 
credit  same  on  her  note  to  the  bank, 
ed  the  transaction  was  not  with  a  ^ 
prefer' one  creditor  to  another,  and  n 
contemplation  of  the  bank's  insolve 
after  the  commission  of  an  act  of  ins 
by  It  The  fact  that  the  payment  ^ 
actually  made  by  defendant  until  a 
solvency  would  not  affect  the  ques 
she  had  bound  herself  to  pay  It  at 
when  the  hank  had  omimitted  no  ac 
solvency,  and  when  Insolvency  was  i 
templated.  The  testimony  cAered  < 
show  upon  Its  face  that  the  transactic 
within  the  prohibltftHi  of  the  statu 
was  the  other  evidence  In  the  case  < 
a  conclusive  charactw  as  to  show  tl 
particular  transaction  was  clearly 
The  rejected  evidence  should  have  be 
mitted  to  the  Jury,  tot  them  to  dei 
whether  the  transaction  took  place  i 
a  time  and  for  such  a  purpose  as  the 
prohibited,  under  ivoper  Instruction) 
the  law  from  the  court 

As  the  validity  of  the  other  small 
claimed  as  payments  on  the  note  by 
ant  depends  upon  the  principles  dlscu 
to  the  other  payments  claimed.  It  is  i 
essary  to  refer  to  them  ^>eclfica]ly. 

The  Judgment  li  rerened,  and  a  m 
granted. 
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RODBN  et  aL  T.  NORTON  aL 

(Supreme  Court  ot  Alabama.   Jan.  23,  1901.) 

rKAUDULSNT  HORTOA OB— RESERVATION  TO 
GRANTOR— EFFECT. 

1.  Where  a  debtor  executes  a  mortgage  upon 
a  stock  ot  goods,  and  by  agreement  or  auder- 
Btanding  witb  the  mortgagee  retains  possesaion 
thereor,  with  the  right  to  carry  od  the  baaioess 
■ud  sell  the  property  in  regular  course  of  trade 
for  big  owD  benefit,  such  mortgage  Is,  under 
the  proviflioDB  of  the  statute  (Code,  f  21G0), 
fraudulent  and  jtAd  aa  against  the  nortsagw's 
creditors. 

2.  TV'here,  In  a  mortgage  executed  by  a  debt- 
or upon  hia  stock  of  goods  to  secure  an  indebt- 
edness due  from  him  to  one  of  bis  creditors, 
there  is  a  stipulation  that  upon  default  in  the 
payment  of  toe  indebtedness,  as  evidenced  by 
the  note,  the  mortgagee  Is  authoilaed  to  take 
tiossesstou  of  the  stnck  of  goods,  such  stipula- 
tion is  an  implied  reaerratton  of  the  possession 
of  the  goods  by  the  mortgagor  until  default, 
and  the  power  to  sell  in  the  meantime  is  a  nec- 
essary inference,  and  the  reservation  of  these 
benents  to  the  mortgagor  makes  the  mortgage 
fraudulent  and  Toid  as  against  the  grantor's 
creditors. 

3.  A  merchant.  In  failing  condition,  executed 
to  one  of  his  creditors,  who  knew  of  bis  finan- 
cial emborrassment,  a  mortgage  on  his  entire 
stock  of  merchandise.  In  which  It  was  Implied 
that  the  mortgagor  was  to  remain  In  possession 
of  the  property  until  the  law  day,  and  which 
provided  that  if  the  debt  secured  was  not  paid 
at  the  specified  time  the  mortgagee  might  take 
possession  aud  sell  the  propertir,  returning  any 
anrplus  over  the  expenses  and  amount  of  the 
debt  to  the  mortgagor,  which  mortgage  was  re- 
corded. In  about  a  half  hour  after  the  execu- 
tion of  such  mortgage,  the  parties  entered  Into 
another  written  agreement,  in  which  the  mort- 
gagor renounced  and  released  to  the  mortgagee 
all  claim  and  benefit  he  had  In  the  stock  of 
goods  conveyed  in  the  mortgage,  and  In  which 
it  was  stipulated  that  the  mortgagor  was  to 
take  charge  of  and  sell  for  the  moi-tgagee  the 
said  stock  of  merchandise,  acting  therein  as 
the  latter's  agent,  at  a  stipulated  monthly  sal- 
ary, and  paying  over  to  him  all  money  arising 
from  the  sale  of  said  goods,  which  agreement 
was  to  be  In  effect  until  the  mortgage  debt  was 
paid,  but  it  was  never  recorded.  Beld,  that 
each  agreement  Is  a  modification  of  the  con- 
tract by  the  parties  as  set  forth  in  the  mort- 

Sage*  and,  by  reason  of  the  transaction  as  evl- 
enced  by  the  mortgage  and  the  agreement, 
there  was  a  secret  benefit  reserved  to  the  debt- 
or, wbicb  rendered  the  mortgage  frandulent 
and  void  as  to  the  other  creditors  of  the  debtor, 
and  made  the  mortgagee  a  trustee  In  Inrltum 
for  the  value  of  the  stock  of  goods  at  the  lime 
of  the  execution  of  the  mortgage. 

Appeal  from  chaocery  court,  Jefferson 
connty;  John  C.  Carmlchael,  Judge. 

Bill  by  P.  r.  Norton  and  others  against  B. 
F.  Roden  and  others.  Decree  for  defend- 
anta,  and  plaintiffs  appeal.  Affirmed. 

The  bill  In  this  case  was  filed  by  simple 
contract  creditors  of  W.  J.  Kslso  for  them- 
selvea  and  all  other  creditors  of  Kelso  who 
made  themselves  parties  to  the  bill,  attack- 
ing as  fraudulent  and  void  a  mortgage  by 
Kelao  to  Roden  &  Co.,  on  a  stock  of  mer- 
chandise, and  a  subsequent  agreement  be- 
tween them,  whereby  the  stock  was  disposed 
of  by  Kelao  for  a  reward  from  and  as  the 
agent  of  Roden  &  Co..  and  for  the  latter's 
benefit  and  Reklng  to  hold  the  lattw  ac- 


countable as  trustees  In  Invitum  for  the  val- 
ue of  the  stock  converted  by  Roden  &  Co. 

Hie  material  aTerments  of  the  bill  are 
that  on  January  2S,  1803,  Kelso  was  Indebt- 
ed to  appellees  on  account  of  goods  and  mer- 
chandise bought,  in  the  sum  of  $182.10; 
that  Kelso  being  then  insolvent,  mortgaged 
his  stock  of  goods  and  fixtures  to  Roden  & 
Oo.,  who  knew  of  his  Insolvency;  that  said 
mortgage  was  executed  to  secure  the  pay- 
ment of  a  promissory  note  for  $7G2.07  due 
February  18,  1S93;  that  said  stock  of  goods 
was  worth  materially  more  than  the  amount 
of  the  notes  to  Roden  &  Co.;  that  said  In- 
debtedness was,  wholly  or  In  part,  simulat- 
ed; that  the  said  mortgage  provided  that  If 
Kelso  failed  to  pay  said  note,  Roden  &  Co. 
were  authorized  to  take  possession  of  the 
stock  and  foreclose  the  mortgage;  that  there 
was  no  other  provision  In  said  mortgage  con- 
cerning the  possession  or  disposition  of  said 
stfKk;  that  subsequent  to  the  execution  of 
said  mortgage,  and  on  the  same  day,  Kelso 
and  Roden.  &  Co.  entered  into  a  written 
agreement  whereby  Kelso  undertook  for  a 
compensation  of  $50  per  mcmth  to  sell  said 
stock  of  goods,  and  pay  the  proceeds  to  Ro- 
den &  Cto.  to  be  credited  on  the  mortgage 
debt;  the  agreement  to  remain  In  effect  un- 
til the  debt  to  Roden  &  Co.  was  paid.  Said 
mortgage  was  recorded,  but  the  subsequent 
agreement  was  not  and  was  kept  secret. 
After  said  mortgage  and  agreement  were  en- 
tered into,  Kelso  continued  to  carry  on  his 
mercantile  business  under  said  mortage  and 
agreement  untU,  to  wit.  May  12,  1803,  he 
had  paid  Roden  &,  Co.  $702.67.  Roden  &  Co. 
at  the  time  of  the  execution  of  said  mortgage 
and  agreement  undertook  to  continue  to  sell 
on  credit  such  goods  to  Kelso  as  would  con- 
serve bis  business  and  they  did  so  sell  goods 
to  him,  until  his  entire  Indebtedness  was  dis- 
charged. 

The  bill  further  alleges  that  Kelso  exe- 
cuted said  mortgage  and  agreement  with  the 
intent  to  defraud  his  creditors,  and' that  such 
intent  was  participated  in  by  Roden  &  Co. 
Other  mortgages  second  to  the  mortgage  of 
Roden  &  Co.  were  also  executed  by  Kelso  to 
other  creditors  on  the  same  stock  and  what 
remained  of  said  stock  became  subject  to  as  Id 
second  mortgages  after  Roden  &  Oo.  was 
paid.  It  was  also  averred  In  the  bill  that  the 
Indebtedness  of  Kelso  to  the  complainants 
was  evidenced  by  a  note  in  which  Kelso 
waived  all  his  right  to  exemptions  of  per- 
sonal property  and  agreed  to  pay  reasonable 
attorney's  fee  for  the  collection  of  said  note. 

The  prayer  of  the  bill  was  as  follows: 
"That  sflid  mortgage  executed  by  said  W.  J. 
Kelso  to  said  B.  F.  Roden  &  Co.  may  be  de- 
creed to  be  a  fraud  on  the  rights  of  the  cred- 
itors of  said  W.  J.  Kelso,  and  as  against 
them  invalid,  aud  that  the  defendants  B.  P. 
Roden,  J.  N.  Dldlnke,  and  J.  D.  Harris,  both 
as  Individuals,  and  as  the  firm  of  B.  F.  Ro- 
den &  Cb.,  be  beld  as  trustees  in  invitum 
for  such  creditors  for  the  amount  of  the 
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value  of  said  stock  of  goods  on  tiie  26tb  day 
of  January,  1893,  and  a  decree  may  be  ren- 
dered against  them,  Individually  and  as  such 
Arm,  for  said  amount,  with  Inters  from  said 
day;  that  a  r«rerence  may  be  ordered  to 
the  register  of  your  honor's  court,  to  ascv- 
taln  the  amounts  due  to  be  paid  out  of  the 
proceeds  of  such  decree  to  the  several  per- 
sons who  shall  have  shown  themselves  enti- 
tled to  share  In  the  same,  and  also  the 
amount  of  a  reasonable  fee  to  be  paid  to 
complainants'  solicitor  for  prosecuting  this 
bill,  and  that  such  fee  may  be  decreed  to  be 
paid  out  of  the  proceeds  of  such  decree." 

The  defendants  Boden  &  Co.  answered  the 
bin,  and  denied  therein  all  of  the  charges 
of  frand  or  that  they  were  aware  of  any  in- 
tention on  the  part  of  Eelso  to  defraud  hta 
creditors,  or  that  there  was  any  benefit  re- 
served to  Kelso  In  the  transactions.  The 
facts  of  the  case  as  disclosed  by  the  evi- 
dence are  sufficiently  stated  In  the  opinion. 

On  the  final  submission  of  the  cause  on 
the  pleadings  and  proof,  the  chancellor  grant- 
ed the  relief  prayed  for,  and  ordered  that  a 
reference  be  held  to  ascertain  the  amount  of 
the  complainants'  debt  and  of  the  debts  of 
the  other  creditors  of  Kelso  that  were  In  ex- 
istence on  January  25,  1895,  who  Intervened 
In  the  cause  before  the  execution  by  refer- 
ence and  to  ascertain  what  was  a  reasonable 
allowance  to  complalnanta^  soUcltorB  for  the 
prosecution  of  this  suit. 

Upon  the  report  of  the  register  upon  the 
reference,  a  decree  was  rendered  confirming 
the  same.  The  present  appeal  Is  prosecuted 
by  the  defendants,  who  assign  as  error  the 
rendering  of  the  final  decree  granting  the  i» 
lief  prayed  for. 

Felix  Blackburn  and  James  B.  Webb,  for 
appellants.   Lee  C.  Bradley,  for  appellees. 

HARALSON,  J.  On  the  25th  January. 
1893,  as  the  evidence  shows  without  dis- 
pute. Kelso  was  Indebted  to  Roden  &  Oo.  in 
the  sum  of  $762.67;  that  prior  to  that  date, 
be  was'  indebted  to  them  In  the  sum  of 
$1,103.96,  but  paid  them  a  sum  on  or  about 
that  date  which  reduced  his  debt  to  them 
to  the  amount  aboVe  stated;  and  on  the  25th 
January,  he  gave  defendants  his  note  for 
that  sum,  payable  on  the  18th  February  fol- 
lowing. Kelso  testified  for  defendants,  that 
he  had  a  visit  from  Dldlake  of  defendant 
firm,  on  the  25th  January,  who  told  him  that 
that  would  not  do,  referring  to  the  note  he 
bad  given,  and  that  he.  Kelso,  bad  to  make 
a  payment  on  that  debt,  for  which  the  note 
was  given;  that  he  went  to  Birmingham 
with  Dldlake  that  day.  and  had  an  inter- 
view with  him  and  Harris,  another  member 
of  said  firm,  and  gave  them  the  mortgage  In 
question  on  his  stock  ot  goods,  etc.  The 
mortgage  contained  the  condition,— to  quote 
Its  language,— "that  If  I  pay  said  note  to  the 
said  B.  F.  Roden  &  Go.  or  their  assigns,  with 
interest,  this  note  to  be  void;  but  If  X  fail 
to  par  uld  note  la  whole  or  In  part  at  ma- 


turity, then  B.  F.  Roden  &  Co..  their  agoits 
or  assigns^  are  authorized  to  take  possession 
of  said  property,  and  after  giving  ten  days' 
notice,  by  posting  notices  in  three  pnbllc 
places  In  said  county,  to  sell  the  same  at  auc- 
tlon  to  the  highest  bidder  for  cash,"  and  aft- 
er paying  expenses  of  sale  and  an  attorney's 
fee  for  foreclosing  it,  to  pay  the  balance  due 
on  said  note,  and  the  surplus.  If  any,  to  the 
mortgagor. 

The  law  day  of  the  mortgage  havln^r  been 
fixed  In  the  mortgage  at  a  future  day,  when 
the  mortgagee  might  take  possession  of  the 
mortgaged  property  for  the  purposes  of  fore- 
closure, the  mortgagor  was  impliedly  left  In 
possession  of  the  property,  which  was  a  stock 
of  goods  In  store,  with  Implied  power  to  sell 
them.  The  mortgagee's  right  to  take  posses- 
sion was,  by  clear  implication,  deferred  un- 
til the  maturity  of  the  note.  This  was  a  res- 
ervation of  benefit  to  the  mortgagor,  which 
stamped  the  mortgsge  as  fraudulent  in  law 
against  creditors,  notwithstanding  an  agree- 
ment entered  Into  privately,  that  the  pro- 
ceeds of  the  sale  should  be  paid  over  to  the 
mortgagee.  Owens  v.  Hobble,  82  Ala.  466, 
3  South.  146;  CNell  v.  Brewing  Co..  101 
Ala.  383,  13  South.  670;  McMIUan  v.  Otis.  74 
Ala.  560;  Heflin  v.  Slay,  78  Ala.  180;  Ben- 
edict T.  Renfro.  75  Ala.  121. 

As  is  shown,  about  a  half  hour  after  the 
mortgage  was  executed,  an  agre^ient  In 
writing  was  entered  Into  by  and  between  Ro- 
den &  Oo.  and  Kelso,  stipulating  as  ftrilows: 
"The  undersigned,  W.  J.  Kelso,  agrees  to 
take  charge  of  and  sell  for  said  B.  F.  Roden 
&  Co.  the  stock  of  goods,  wares  and  mer- 
chandise this  day  mortgaged  by  him  to  said 
B.  F.  Roden  &  Co..  the  same  being  situated 
in  his  storehouse  at  Pratt  Klines,  Alabama, 
be  acting  as  the  agent  of  the  said  B.  F.  Ro- 
den &  Co..  the  mortgagees  In  said  mortgage. 
It  is  further  agreed,  that  all  money  arising 
from  the  sale  of  said  goods  shall  Immediate- 
ly be  the  property  of  the  said  B.  F.  Boden  & 
Co.,  tbe  mortgagees  In  the  mortgage  refer- 
red to,  and  shall  be  paid  over  to  them  by  the 
said  W.  J.  Kelso,  on  the  last  day  of  eacb 
month,  beginning  on  January  31st,  IS^, 
or  oftener,  If  required,  and  shall  go  as  cred- 
its on  the  mortgage  debt.  It  Is  expressly 
agreed  and  understood,  that  the  said  W.  J. 
Kelso,  the  mortgagor  In  said  mortgage  refer- 
red to,  renounces  and  releases  all  benefit  he 
may  have  in  said  stock  of  goods,  and  that  all 
sales  shall  be  for  and  on  account  of  said  mort- 
gagees, B.  F.  Roden  &  Co.  It  Is  further 
agreed,  that  If  any  of  the  goods  and  mer- 
chandise are  sold  on  credit,  the  accounts  also 
are  to  pass  to  the  mortgagees.  B.  F.  Roden 
&  Co.,  as  their  property,  and  be  credited  as 
so  many  payments  on  the  mortgage  debt 
This  agreement  to  hold  and  be  In  effect  till 
the  mortgage  debt  with  Interest  thereoa  is 
paid  In  full.  It  Is  agreed  further,  that  the 
said  W.  J.  Kelso  shall  receive  for  his  serv- 
ices fifty  <$5(9  dollars  per  month,  to  be  paid 
by  the  said  B  F.  Rodeo  &  Obi" 
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The  mortgage  was  duly  acknowledged  and 
filed  for  record,  on  the  day  of  Its  date.  In 
the  probate  office,  and  recorded  the  following 
day.  The  said  subaeqnent  asreement  was 
never  recorded. 

This  transaction  le  fairly  open  to  two  con 
elusions,  either  of  which  on  the  attack  of 
a  creditor  Is  fatal  to  it  The  first  Is,  that  It 
was  a  part  of  the  original  agreement  that 
both  papers  should  be  separately  executed, 
the  mortgage  to  be  placed  on  record  and  the 
subsequent  agreement  withheld  therefrom, 
the  Intention  of  the  second  being,  as  be- 
tween the  parties,  to  secure  a  benefit  to  the 
mortgagor,  In  the  way  of  «uibllng  him  to 
continue  business  and  work  ont  bis  debt  to 
defendants,  and.  meantime,  secure  w^es  at 
$50  a  month.  As  It  turned  out  he  did  both, 
and  as  between  him  and  defendants.  It 
promised  to  be  very  beneficial  to  him.  On 
the  13th  of  Uay,  188S,  by  the  means  em- 
ployed, defendants'  debt  was  paid  in  full, 
their  mortgage  canceled  and  given  up  to 
Kelso,  and  he  went  on  in  business  as  be- 
fore. Kelso  testifled.  that  the  stock  of  goods 
mortgaged,  was  worth  about  9800  to  98B0, 
and  that  be  thought  the  stock  In  the  store, 
—to  use  hte  own  language,— "would  be  about 
as  good  when  I  got  teom  under  tbe  debt  of 
Roden  A  Co.  as  when  I  took  hold  of  tt" 
Again,  be  stated,  somewhat  In  contradic- 
tion of  the  above  statement:  "I  don't  know 
how  mach  of  the  old  stock  of  goods  I  sold. 
[  bad  as  mnch  as  half  the  stock  on  band 
when  Z  got  out  from  Roden  &  Co.  of  tbe 
stock  In  the  mwtgage.  I  believe  more  than 
half,  but  would  not  make  an  estimate."  Aa 
further  tending  to  show  the  intended  bow- 
flt  of  this  arrangement  to  tbe  mortgagor.  It 
furtfan-  appears  tiiat  titter  tiie  mortgage, 
Roden  &  Go.  consigned  goods  to  Kelso  for 
sale  to  near  tbe  amount  of  $2,400,  and  these 
goods  were  placed  in  store  and  sold,  as  Is 
telrly  inferable;  and  between  January  25th 
and  May  22d,  1888^  Kelso  paid  Boden  ft  Oo.  - 
V3.lSl.7a  J.  M.  Dldlake,  one  of  the  firm  of 
Roden  ft  Op.,  testified,  that  after  the  mort- 
gage, they  did  not  sell  goods  to  Kelso,  tnit 
consigned  them  to  blm  for  sale  without  com- 
mission, as  bis  salary  covered  thatr-mean- 
Ing  commissions;  that  the  goods  on  consign- 
ed account,  and  ererytbing  else  was  paid  up 
when  the  papers  woe  turned  over  to  blm, 
and  that  they  consigned  tbe  goods  to  blm  at 
a  certain  price.  The  anew  of  defendanto 
states,  that  they  consigned  to  bim  these 
goods  as  tbeir  .agent,  and  Us  compaisatkm 
was  to  be  what  he  could  sell  them  for  above 
the  iHice  they  authorized  blm  to  sell  at 
He  shows,  however,  that  what  be  called  con- 
signed goods,  may  well  be  considered  and 
treated  as  goods  really  sold  to  Kelso,  for  be 
says:  "I  don't  know  the  value  of  the  goods 
consigned  to  him.  We  sold  bim  9300  or  9400 
a  month,— consigned  that  mucb,^^nd  that 
after  April  25th,  be  desired  Roden  ft  Oa  to 
continue  selling  goods  to  blm,  but  they 
would'  not**   He  here  shows,  that  what  be 


called  a  consignment  of  goods,  was  In  sub- 
stance and  effect  a  sale  of  them  to  Kelso. 
This  diBcuaslon  of  the  evidence  tends  strong- 
ly to  show,  that  the  whole  scheme  In  Ita 
execution  was  beneficial  to  Kelso,  and  was 
BO  Intended  and  contemplated  his  continu- 
ance In  business  after  as  before  tbe  mort- 
gage. The  law  will  not  enter  Into  nice  cal- 
culations of  the  value  of  tbe  benefit  sncb  a 
debtor  has  reserved.  Sbus  r.  Gaines,  M 
Ala.  392. 

The  other  view  open  to  be  taken  of  the 
case,  is  the  4me  Indulged  by  this  court,  when 
this  same  transaction  was  before  tbe  court 
In  another  connection,  in  which  case,  tbe 
court  declaring  the  mortgage  fraudulent  as 
to  conditions,  said.  In  speaking  of  this  sec- 
ond agreement:  "It  Is  clear  this  agreement 
was  a  modification  of  tbe  contract  of  tbe 
inrtles,  as  set  forth  In-  the  mortgage,  bind- 
ing upon  both  parties.  It  was  a  substitution 
in  the  mortgage,  of  tbe  new  provisions  for 
the  provisions  therein,  which  were  Incon- 
sistent with  them.  As  such,  the  new  agree- 
ment became  essentially  a  part  of  tbe  mort- 
gage, of  like  practical  and  legal  efferts  as  if 
It  had  been  set  out  therein,  and  tbe  first  In- 
consistent provisions  omitted.  By  It,  an  en- 
tirely new  and  different  defeasance  and  new 
and  different  methods  of  disposition  of  tiie 
goods  wwe  created,  wblch.  bdng  witiitaeld 
fran  the  record  wbUe  tbe  original  was  put 
upu  the  recwd  as  representing  tiie  contract 
of  tbe  parties,  became  and  was  a  secret  agree- 
ment To  all  the  worbl,  therefore,  tbe  con- 
tract was  represented  to  be,  that  Kelso's 
right  and  possession  should  terminate  on 
February  18.  1808.  and  Boden  ft  Oo.  should 
be  thim  empowered  to  take  and  sell  Uie 
goods  at  auction,  etc..  while  the  real  agree- 
meat,  known  only  to  tbe  parties  themselves, 
created  the  relation  of  principal  and  agent 
between  themselves,  removed  all  limitation 
upon  the  time  of  Kelso's  right  to  possession, 
empowered  blm  to  sell  tbe  goods  at  private 
sale,  and  entitled  blm  to  recover  for  his  serv- 
ices 9S0  per  month."  Dry-Qoods  Ca  t.  Roden. 
110  AU.  511.  18  South.  135;  Stephens  v. 
Regensteln,  80  Ala.  601.  8  South.  68;  Ttyon 
T.  Floumoy,  80  Ala.  321.  On  either  of  these 
two  theories,  therefore,  the  mortgage  was 
fraudulent  as  to  complainants. 

Section  2150  of  tbe  Code  avoids,  aa  against 
credltOTB,  all  ctmveyances,  transfeis  and  as- 
signments of  goods  and  chattels  made  In 
trust  for  the  use  of  the  person  making  the 
same,  notwithstanding  there  may  have  been 
no  actual  intent  to  binder,  delay  or  defrand 
creditors,  but  because  such  la  tbe  Inevitable 
consequence  oi  such  a  transaction,  the  law 
condemns  It  Btms  v.  Oaines,  64  Ala.  392. 
Nor  does  Ita  fraudulent  (^ration  depend 
upon  tbe  insolvency  of  tbe  grantor;  and  It 
is  unnecessary  in  a  bill  filed  for  relief,  for  it 
to  aver  bis  insolvency.  The  creditor  has  a 
right  to  pursue  and  subject  proper^  con- 
veyed by  bis  debtor  or  ita  proceeds,  to  the 
latter's  use  and  benefit;  notwitbstap^iag  tiie 

Digitized  byLaOOQ 


640 


2»  SOUTHBRN  BEFOBTER. 


debtor  may  have  property  subject  to  the 
payment  of  his  debt  O'Nell  v.  Brewing  Co., 
101  Ala.  3S3,  13  South.  576;  Lehman  T.  Mey- 
er, 67  Ala.  397.  The  evidence,  however, 
tends  to  show  quite  concluaively,  it  that 
were  Important,  that  Kelso  was  insolvent  at 
the  time  of  making  the  mortgage,  and,  as 
was  said  in  the  case  of  Dry-Goods  Co.  v. 
Koden,  supra:  "It  would  be  idle  to  contend 
that  Uaden  &  Ca  were  not  put  on  inquiry 
as  to  Kelso's  true  condition." 

The  complainants  in  their  bill  claim  a  rea- 
sonable solicitor's  fee  for  the  prosecution  of 
this  case  for  the  collection  of  their  debt 
While  Kelso's  note  to  complainants  was  lost, 
the  proof  shows,  clearly  enough,  that  Kelso 
in  the  note  waived  his  right  of  exemptions 
as  to  personal  property,  and  agreed,  la  the 
same,  to  pay  a  reasonable  attorney's  fee  for 
its  collection.  The  register  ascertained  and 
reported  that  $100  was  a  reasonable  attor- 
ney's fee,  and  to  this  finding  the  defendants 
made  no  exception.  There  waa  no  error  In 
Its  allowance  by  the  court 

While  the  proof  shows  satisfactorily,  that 
Kelso  was  insolvent  It  Is  also  sufficient  to 
show  that  be  owned  personal  property  In 
value  over  $1,000;  and  It  fails  to  ahow  that 
at  any  time  baa  be  ever  made  selection  of 
any  particular  property  he  would  retain  aa 
exempt  as  It  was  bis  duty  to  do.  If  be  claim- 
ed and  desired  It  to  remain  exempt  to  blm. 
Kance  v.  Nance,  84  Ala.  376,  4  South.  600; 
.Tackson  v.  Wilson.  117  Ala.  4S2,  23  South. 
521.  Furthermore,  the  bill  alleges  that  Kelso 
waived  his  exemptions  to  personal  property 
In  the  note  he  executed  to  complainants,  and 
the  defendants  in  their  answer  denied  this 
averment  of  the  bill;  but  the  proof  satis- 
factorily establishes  its  truth. 

rinding  no  error  io  the  decree  ot  the  chan- 
cellor. It  must  be  affirmed. 

Affirmed, 


McFADDEN  H  al.  r.  HBNDBBSON  et  al. 

(Supreme  Court  of  Alabama.   Jan.  22,  1001.) 

CONTRACT— CONSTRUCTION  —  PBRFORHANCB 
—SALE  or  COTTON— EXEX^UTORY  CONTRACT 

— RBscissnm  —  breach  —  dauaqbs  —  evi- 
dence. 

1.  When  BD  agent  makes  a  contract  for  the 

benfQt  of  his  prioclpal,  such  principal  miy  sue 
on  it  in  his  o%vo  name,  though  his  name  was  not 
discintsod  ta  the  transaction. 

2.  In  an  action  to  recover  for  the  breach  of  a 
contract,  where  there  is  no  conUict  in  the  evi- 
dt^nce  as  to  what  is  the  contract  involved  in 
the  suit,  and  its  terms  and  conditioos  are  cer- 
tain, the  construction  of  such  contract  Is  a  ques- 
tion of  liiw  for  the  Gonrt  to  determine,  and  not 
for  the  jary. 

8.  A  contract  will  be  constnied  to  be  uncondi- 
tional, rather  than  conditional,  unless  It  is 
shown  that  It  was  fairly  understood  by  the  par- 
ties that  the  ittipulntion  therein  relied  on  to 
show  its  conditional  character  Is  an  essential 
element  In  the  performance  of  the  contract 

4.  When  there  Is  no  time  fixed  by  a  contract 
for  its  performance,  the  law  requires  that  it 
mast  be  performed  within  a  reasonabls  time; 


and  what  Is  a  reasonable  time  is  to  be  deter- 
mined by  ail  the  facts  and  circumstanc*;*  of 
each  particular  case. 

5.  Time  is  not  of  the  essence  of  a.  contract  un- 
less it  is  so  expressly  stated  by  the  parties,  or 
unless  it  naturally  follows  from  the  circumstan- 
ce of  the  particular  case. 

6.  In  a  contract  of  sale,  if  anything  remains 
to  be  done  by  either  party  to  the  transactioB 
before  delivery,— as,  for  example,  to  diBterroine 
the  quantity  or  quality  of  the  thing  sold,~tbe 
title  does  not  Test  in  the  purchaser  until  audi 
detennination,  and  the  contract  Is  merely  ex- 
ecutory. 

7.  Where  an  offer  made  fOr  1,600  bales  of 
cotton  at  a  certain  price  Includes  the  proposi- 
tion that  all  of  the  cotton  will  be  taken  whidi 
was  not  below  a  particular  grade,  to  which  the 
seller  replied.  "1.D00  bales  of  cotton  is  yonrs; 
come  at  once,  there  is  an  onconditi-mal  accept- 
ance of  the  offer  of  purchaser,  and  the  contract 
of  sale  Is  executory,  and  Imposes  upon  the  pur- 
chaser the  daty  of  accepting  and  payinK  for  the 
cotton  within  a  reasonable  time. 

8.  Where  an  executory  contract  of  sale  does 
not  specify  the  time  of  performance,  the  seller 
has  no  right  to  rescind  for  delay  on  the  part 
of  the  purchaser  until  be  gives  notice  tliat,  an- 
less  performed  within  a  specified  time,— which 
must  be  reasonable, — the  contract  will  be  re> 
scinded. 

9.  In  an  action  for  the  breach  ot  a  contract 
of  the  sale  of  cotton,  when  it  is  shown  that 
the  seller  has  failed  and  refused  to  delirer  to 
the  purehaser  the  cotton  sold,  the  measure  of 
damages.  If  the  price  has  not  been  paid,  and 
the  purchaser  can  readily  go  into  the  market 
and  supply  himself  with  the  same  grade  of  cot- 
ton, is  the  difference  between  the  agreed  price 
and  the  market  price  of  the  cotton  at  the  time 
and  ^iace  of  delivery,  with  interest;  but  if,  at 
the  time  and  place  of  delivery,  the  purchaser 
cannot  supply  himself  with  the  cotton,  the 
measure  of  damages  is  the  excess  In  cost  of  re- 
placing the  cotton,  after  the  refusal  to  deliver, 
over  Uie  contract  price  when  repnrchaaed  as 
cheaply  and  expeditiously  as  possible. 

10.  In  an  action  to  recover  damages  for  the 
breach  of  a  contract  of  the  sale  of  cotton,  evi- 
dence that,  after  being  notified  by  the  defend- 
ants of  their  refusal  to  deliver  the  cotton  as 
purchased,  the  plaintiff  went  Into  the  market, 
and  purchased  the  same  qnantity  of  cotton  as 
cheaply  and  qoickly  as  tney  could,  but  at  a 
loss  of  so  much  per  bale.  Is  admissible  aa  tend- 
ing to  show  to  what  extent  the  plaintiffs  were 
damaged  by  the  breach  of  the  contract  as  al- 
leged. 

Appeal  from  circuit  court  Plhe  county; 
John  P.  Hubbard,  Judge. 

Action  by  George  H.  McFadden  A  Bro. 
against  G.  E.  and  W.  E.  Henderson.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Re- 
versed. X 

The  defendants  pleaded  the  g«ieral  Isaue 
and  several  special  pleas.  To  these  special 
pleas  demurrers  were  Interposed,  which  were 
sustained  by  the  court  The  cause  waa  tried 
ui>on  Issne  Joined  upon  the  plea  of  the  general 
Issue. 

On  the  trial  of  the  case  the  evidence  dta- 
closed  the  following  facts:  The  contract  for 
the  breach  of  which  plalntifTs  sue  In  this  case, 
was  made  with  defendants  through  Jolm 
Oatling,  the  agent  of  plaintiffs.  On  Novem- 
ber 15,  1809,  defendants  wrote  said  Catling 
to  come  to  Enterprise,  Ala.,  and  look  at  a 
lot  of  cotton  they  had  there,  amounting  to 
fifteen  or  sixteen  hundred  bales,  and  that 
they  would  give  OatUng  preiexence  wben 
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they  Bold  Am  same.  Tbla  was  the  batoning 
of  the  commonlcatlon  between  said  Oatllns, 
as  plalntUFi*  agent,  and  the  defendants,  which 
finally  led  to  the  fwmatloD  of  the  contract 
■ued  oa  in  tills  case.  The  contract  was  ef- 
fected l:^  eomspondence  in  ft»  ahape  ot  tele- 
grams and  letters.  On  November  20,  1899, 
defendants  telegraphed  said  Oatllng  as  tfA- 
lows:  "Make  ns  best  offer  yon  can  our  lot" 
In  rq>ty  said  Qatling  tetegrqihed  as  follows: 
**Offer  six  seven-eighths  t  o.  round,  noth- 
ing below  middling,  subject  to  rewelghts.  An- 
swer Immediately."  On  the  same  day  de- 
foidants  tdegraphed  said  GatUng  as  f<dl0ws: 
"How  loiw  will  yon  give  us  on  your  ofler7' 
In  reply  Qatling  telegraphed:  "WiU  give  halt 
bour  oo  limit"  Defendants  replied  by  tele- 
sram:  'ISqneeM  your  limit  ouMdzteenth. 
^111  try  to  trade  with  you.  Lot  Is  at  least 
one-sixteenth  hettra  than  yon  are  flguiing 
aa."  Gatling  replied:  "Can't  Increase  offer. 
Answer  as  sow  aa  possible.  Am  ejecting 
limit  to  be  cut"  Defendants  replied:  "Fif- 
teen hundred  bales  eottcm  is  yours.  Gome  at 
once.  We  -want  the  money  oat  of  tt  and  the 
insnrauce  stored."  GatUng  rallied:  "Order 
cotton  out  at  once  unless  It  rains.  Uan  will 
be  down  as  soon  aa  pos^ble.  Confirm  salt 
by  letter."  All  of  this  telegraphic  cMrespond* 
ence  took  place  on  the  20th  of  November, 
18801  On  November  21,  1889,  OatUng  tele- 
graphed defendants:  "As  soon  as  you  get 
cotton  lined  out  ready  for  welKhlng  and  dass- 
Ing  wire  Gewge  BmIo  here.  I  go  to  Brantley 
this  evening."  On  said  Noranber  21st,  de- 
fendants wired  Bealet  "We  are  ready  to  de- 
liver cotton."  Beale  reidled:  "Will  come  down 
as  som  as  our  wdgber  gets  there  to  weigh 
cotton.  Beweighlng  must  not  begin  until  he 
arrivea."  On  November  21, 1806,  defendants 
vrote  Beale^  who  wss  the  itolntms*  ag«it 
at  Slba  and  had  taken  the  place  of  GatUag, 
aa  follows:  "We  expect  you  to-morrow  mwn- 
ing  without  fall  to  commence  reortvlng  cot- 
ton. We  are  ready  to  deliver.  We  have  good 
beams  and  government  standard  seal  weights 
to  test  scales  and  man  to  welg^  it"  On  No- 
vember 22d,  defendants  wrote  said  Beale  as 
follows:  ''We  were  disq^olnted  that  yon 
did  not  show  up  here  on  arrival  of  train  this 
morning.  It  costa  big  mon^  to  carry  1.000 
bales  of  cotton,  and  we  want  to  deliver  it  and 
Ret  our  nu»ey  out  of  it  WlU  certainly  «• 
pect  you  to-morrow  morning  to  go  to  work 
on  it.  Don't  fall  to  come."  On  the  24th  of 
November  ftdlowing,  Beale  telegraphed  de- 
fendants as  fellows:  "Sorry  to  disai^nt 
you.  Impossible  to  come.  Have  not  finished 
ship^iV  here  yet  Communicate  headquar- 
ters Montgomery,  perhaps  they  will  send 
man."  10:20  same  day  a.  m.  defendants 
wired  said  Beale:  *7on  have  no  cotton  with 
us."  And  at  10:50  a.  m.  i^  same  day  Beale 
wired  defendants:  Tonrs  we  e3q>eet  to  be^ 
receiving  cotton  to-morrow  sure."  And  on 
the  same  day  Beale  wired  defendanto  as 
lows:  "Blnoe  -wiring  you  this  monilng  have 
wire  from  Montgomery  that  weigber  and 
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crew  win  be  down  on  to-nlgfaf  s  train."  No- 
vember ai,  ISee,  plaintiffs  through  their 
ag«its.  were  at  Blntoprise  and  demanded  of 
defendants  the  1,500  bales  of  cotton  pur- 
chased, or  agreed  to  be  purchased  aa  afcse- 
sald,  and  d^endants  refused  to  deliver  the 
tame,  claiming  idalntiffs  had  violated  the 
contract  They  also  demanded  said  cottw  on 
the  2Stb  of  November  snd  defendanto  refused 
to  deliver  the  same,  and  on  that  date  sold  the 
cotton  to  anothcor  party  and  aftenrards  de- 
livered It  in  accordance  with  said  sale,  pe- 
fendanta  had  possession  ttt  said  cotton  on  the 
21th  and  25th  days  of  November,  when  plain- 
tiffs demai^ed  its  d^vety  to  them.  It  la 
further  shown  that  the  avenge  weight  of  a 
bale  of  cotton  In  tbe  vicinity  at  Entenwise  in 
November,  ISO^  was  about  GOO  pounds;  and 
that  this  particular  lot  of  cotton,  IfiOO  bales, 
averaged  487%  pounds  per  bale. 

The  testimony  for  the  i^alntiffs  further 
traided  to  show  that  on  November  21st  and 
22d  it  rained  at  Enterprise,  Ala.,  and  in  the 
vicinity  thereof,  and  that  the  l.fi00  bales  of 
cotton  was  not  In  shape  for  delivery  dther 
on  the  2lBt  22d,  23d.  24th  or  26th  day  of 
Novembw,  18Nl  Moet  of  It  was  out  of  doors 
and  set  on  Its  end,  but  did  not  have  epace 
sufficient  between  each  bale  so  that  It  could 
be  sampled.  It  is  further  shown  that  a  bale 
had  to  be  In  a  ccmditlon  to  be  turned  from 
one  side  to  the  other  for  sampling  and  weigh- 
ing. The  testimony  fo^  the  xdalntUfs  further 
showed  that  cotton  of  the  grade  and  quality 
ap«ed  to  be  bon^t  Iqr  the  plaintitts  from  the 
defendanto  was  worth,  ftee  on  board  cars  at 
Enterprise,  Ala.,  on  November  24,  1800,  from 
7%  to  7>/ie  oents  per  poond.  PlalntifflB  of- 
fered to  prove  that  aa  socm  as  they  ascertain- 
ed that  defendants  refused  to  deliver  the  cot- 
ton and  claimed  the  right  to  rescind  the  con- 
tract tiiey  went  Into  the  nuoket  and  r^;nnv 
(biased  1,500  bales  of  cotton  as  eapeditleusly 
and  cheaply  as  it  could  be  bought  and  that 
flie  additional  cost  of -such  repurchase  over 
the  contract  inlce  with  defoidftnto  was  two 
dollars  per  bale;  but  the  court  refused  to  al- 
low this  proof,  and  plaintUTs  excepted.  Plain* 
tiffs  further  offered  to  show  that  aa  soon  as 
this  contract  waa  made  with  defendants,  they 
resold  the  same,  and  that  they  replaced  It 
after  the  refusal  to  deliver  at  aa  additional 
coat  of  two  dollars  per  bide;  but  the  court 
refused  to  allow  this  proof  and  plaintlfts  ex- 
cepted. The  plaintiffs  further  offered  to 
ahow  that  with  all  possible  expedition  It 
would  have  taken  at  least  five  daya  for  the 
defendants  to  have  delivered,  oa  the  one  hand, 
and  the  plaintllta  to  have  received,  thla  cot- 
ton; but  the  court  refuaed  to  allow  this  proof, 
and  the  plalntlffa  duly  excepted.  Plalntlffa 
offered  evidence  showing  that  on  November 
24th  and  25th  they  -were  ready,  able  and  wlll- 
iii«  to  receive  and  pay  for  the  cottm  In  ac- 
cordance with  the  t^ms  of  the  emtrsct  The 
testimony  for  the  idaintlA  fnr^r  tended 
to  show  that  there  were  about  600  bales  ot 
cotton  at  Enterprise  at  this  time  other  than 
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the  cotton  loTolved  In  this  suit  PlalntlffB 
further  offered  to  ahow  the  geneial  custom 
In  receiving  cotton  In  the  daytime,  and  not 
at  night  but  the  court  refused  to  allow  It  and 
plaintiffs  excepted. 

The  testimony  for  the  defendants  tended  to 
show  that  at  1  p.  m.  on  November  21st  the 
cotton  was  in  shape  for  delivery,  and  that 
they  w&ee  ready,  able  and  willing  to  deliver 
It  at  1  p.  m.  <m  the  2lBt;  that  no  one  came 
to  receive  the  cotton  on  the  21st  22d.  or 
23d  of  November;  that  they  did  not  receive 
any  measage  from  plaintiffs  on  the  22d  or 
23d,  but  that  they  atlU  held  the  cotton  on 
the  22d  and  28(1  ready  and  -wllUns  to  de- 
liver it 

The  defendants  were  allowed  to  prove,  over 
the  objection  of  plaintiffs,  that  the  maiicet 
price  of  cotton  at  Enterprise,  Ala.,  on  No- 
vember 24,  1800.  at  10:20  o'clock  a.  m.  was 
6%  cents  per  pound.  The  evidence  farther 
tended  to  show  that  It  did  not  rain  at  Bn- 
tecprise  prior  to  1  o'dodc  In  the  afternoon  of 
that  day. 

On  cross-examination,  defendants'  evidence 
farther  tended  to  show  that  they  could  not 
positively  say  that  all  of  the  cotton  was  turn* 
ed  out  ready  to  be  w^ghed  on  tiie  21st;  that 
It  was  ordered  out  uid  that  a  part  of  it 
was  seen  turned  out;  and  that  the  warehouse 
had  reported  that  all  of  the  cotton  was 
ready  to  be  delivered  when  they  wired  Beale. 
On  cross-examination*  plaintiffs  asked  J.  E. 
Henderson  wheu  on  the  stand  as  a  witness 
for  the  defendants,  who  had  testified  that 
cotton  was  worth  6%  c«its  per  pound  at  BJn- 
terprlse  at  10:20  a.  m.  on  the  24th  of  Novem- 
ber, If  he  did  not  offer  to  sell  said  lot  of  cot- 
ton to  Inman  &  Co.  on  that  day  for  7%  centa 
and  demand  that  price  for  the  same.  The 
court  refused  to  allow  this  question  to  be  an- 
swered, and  the  plaintiffs  excepted.  It  was 
further  shown  that  the  cotton  was  not  daaa- 
ed  nor  weighed  up  to  November  Mth. 

Upon  the  introduction  of  all  the  eTldence. 
the  plaintiffs  requested  the  court  to  give  to 
the  Jury  the  following  written  charge:  "If 
the  Jury  believe  the  evidence,  they  will  find 
for  the  plaintiffs."  The  court  refused  to  give 
this  charge,  and  the  plaintiffs  duly  excepted. 
At  the  request  of  the  defendants,  the  court 
gave  the  general  affirmative  charge  in  their 
behalf,  and  to  the  giving  ot  this  charge  the 
plalntUCs  dnly  excepted. 

Harmnt  X>ent  &  Well,  for  iqtpellantB.  Fos- 
ter, Samford  &  Carroll,  for  appellees. 

HARALSON.  J.  There  Is  no  dispute  but 
that  the  contract  having  been  made  by  the 
agent  of  plaintiffs,  for  tbtir  benefit  they 
may  sue  on  it  though  their  names  were  not 
disclosed  in  the  transaction.  Bell  t.  Reyn- 
olds, 78  Ala.  511;  City  of  HuntsvUle  v.  Gaa- 
Ught  Co.,  70  Ala.  190. 

When  the  terms  and  ccmdItlonB  of  a  con- 
tract are  certain,  its  construction  is  a  ques- 
tion for  the  court  and  not  for  the  Jury. 


BamhlU  v.  Howard.  104  Ala.  412.  16  South. 
1;  Foley  t.  Felrath.  98  Ala.  176.  13  South. 
486. 

In  constming  contracts,  courts  lean  to  that 
construction  which  will  make  them  uncondi- 
tional rather  than  conditional,  unless  it  be 
shown  to  have  been  fairly  understood  by  the 
parties  that  the  stipulation  r^ted  on  to  show 
Its  conditional  charact».  Is  an  essential  ele- 
ment In  the  performance  of  the  contrscL 
Tied.  Sales,  {  Oran  v.  Scruggs.  115  Ala. 
258,  22  Sputh.  81. 

In  the  contracts  of  merchants,  generally, 
time  is  of  the  essraice;  and  "a  statement  de- 
scriptlTe  of  the  subject-matter,  or  of  some 
matertai  Incident  sudi  as  the  time  or  place 
of  shipment  Is  ordinarily  to  be  regarded  as 
a  warranty,  in  the  sense  In  which  that  term 
Is  used  In  Insurance  and  maritime  law,  that 
Is  to  say.  a  condition  precedent  upon  the 
failure  or  nonperformance  of  which  the  par- 
ty aggrieved  may  repudiate  the  whole  con- 
tract." Norrlngton  v.  Wright  115  U.  S.  188, 
203,  6  Sup.  Ot  12.  29  L.  Bd.  366,  and  anthor- 
ities  there  cited. 

As  to  time  when  delivery  of  goods  sold 
should  be  made,  Mr.  Story  says:  "If  any 
time  be  agreed  upon,  and  the  vendor  falls 
to  comply  with  the  agreement  the  vendee 
will  not  be  bound  to  accept  If  a  compliance 
with  the  terms  In  respect  of  the  time  be  an 
essential  consIderaticHi  of  the  bargain.  •  •  • 
Time  Is  not  howera:,  ordinarily  deemed  to 
go  to  the  essence  of  a  contract  unless  it  Is 
so  expressly  treated  by  the  parties,  or,  unless 
It  naturally  follows  from  the  circumstances 
of  the  case."   Story,  Sales,  {  310. 

Addison  on  the  same  subject  observes: 
"If  the  time  appointed  for  delivery  or  i>ay- 
ment  Is  not  of  the  essence  of  the  contract 
the  delivery  and  payment  must  be  made 
within  a  reasonable  time  after  notice  and 
request  of  performance;  and  If  no  time  at 
all  has  been  appointed  for  the  performance 
of  these  acte,  the  vendor  Is  bound  to  deliver 
within  a  reasonable  period  after  request  and 
tender  of  the  price,  and  the  purchaser  must 
in  like  manner  accept  tiie  goods  and  pay  for 
them  on  delivery,  or  offer  of  delivery  being 
made  by  the  vendor;  and  if  the  contract  is 
not  sought  to  be  carried  into  effect  within 
a  reasonable  period,  either  on  the  part  of  the 
vendor  oc  the  purchaser.  It  la  deemed  to  be 
dissolved  and  abandoned  by  mutual  con- 
sent" Add.  Oont  fi  67& 

What  Is  a  reasonable  time  for  the  per- 
formance of  the  contract  when  time  Is  not 
of  Its  essence,  is  to  be  determined  by  all  th<> 
drcumstauoes  of  each  case,  and  Is  a  question 
of  law.  Id.;  2  Pars.  Cent  776  (•661);  Ad- 
ams V.  Adams,  28  Ala.  272;  Fall  v.  McBee, 
38  Ala.  61;  Ootton  v.  Oottoo.  7S  Ala.  845; 
Extract  Co.  v.  Ryan,  104  Ala.  267,  274,  15 
South.  807;  Comer  v.  Way,  107  Ala.  901.  19 
South.  966;  Qriffln  Ogletree^  U4  Ala.  844. 
21  South.  488. 

In  the  case  in  hand,  the  contract  was  in 
writing,  and  had  respect  as  the  evldoice 
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^wed.  to  1,800  boles  of  cotton,  Hiat  defend-  r 
antB  owned  and  were  proposing  to  bcU  to  i 
plalntlffa.   Tbe  cO^r  to  purchase  was,  we  I 
'*offer  six  serm^elgbtbs  f.  o.  Ih,  round,  noth- 
Ing  below  low  mlddliQKs."  Hie  wwds,  "six 
aeven-elffbtbs,"  were  shown  to  mean  six  and 
serai-elgbtbs  cents  per  pound;  tbe  letters, 
**t,  a  b."  "free  on  board  cars  without  cost 
to  the  purchaser.*'  and  tbe  word,  "round." 
'*tafcln?  the  lot  ss  It  Is,  wlthoat  the  low 
middlings;  tsUng  all  tbe  cotton  In  tbe  lot, 
1,500  bales,  learlng  out  eTeryttalnff  that  class- 
es below  low  middlings,  without  tbe  unmer^ 
cbantable  cotton,  and  does  not  Include 
sandy,  seedy,  or  false  patted  cotton." 

Tbe  general  rule- to  det»mlne- whether  a 
contract  of  sale  Is  executed  or  executory  Is. 
"If  anything  remains  to  be  done  by  either 
party  to  tbe  transactlcHi  b^ore  dellTery,  as 
for  example,  to  determine  the  price,  quanti- 
ty or  Identity  of  tbe  thing  sold,  the  title  does 
not  Test  In  the  purchaser,  and  the  contract 
Is  merely  executory.  If  the  sale  Is  complete, 
and  the  goods  perish  without  tbe  fault  of 
the  seller,  tbe  purchaser  Is  bound  to  pay  the 
agreed  prlca"  Foley  t.  Felrath,  88  Ala.  176; 
18  South.  485. 

In  tbis  case,  the  number  of  bales  out  of 
the  lot  of  1,500,  that  were  sold  was  not  de- 
termined, for  tbe  number  that  would  class 
low  middlings  and  under,  and  how  many 
were  unmerchantable  as  being  *%andy.  seedy 
<a  false  packed,"  was  unascertained  and 
could  not  have  been  known  until  tbe  cotton 
was  turned  out  and  classed,  which  remained, 
under  tbe  terms  of  sole,  to  be  done,  and 
which  iras  nevex  done.  The  sale  was,  there- 
fore, aecutny  and  not  executed.  Foley  t. 
Felrath,  98  Ala.  176,  18  South.  485;  Bank  t. 
Fry,  60  Ala.  848;  Fry  v.  Bank,  75  Ala.  478; 
Warter  r.  Strane.  82  Ala.  811. 

The  reply  of  the  defendants  to  tbe  plain- 
tiffs' agent  accepting  the  proposition  of  puz^ 
chase  was,  "Fifteen  hundred  bales  of  cotton 
Is  yours.  Oome  at  <nca.  We  want  ttie  mon- 
ey out  ot  it  and  the  hnnnuice  stopped." 
This  was  an  nncondltltmal  acc^tanoe  of  tbe 
offer  of  purchase  as  made.  The  words, 
"Come  at  once,  we  want  the  money  out  of 
it,"  etc.,  did  not  attach  a  condition  to  tbt 
sale,  and  the  defendants  do  not  so  contend, 
but  were  added  by  way  itf  rcauest,  and  to 
imply  that  it  was  Important  to  defendants 
for  the  transaction  to  be  fully  coosum mated, 
at  as  eariy  a  time  as  practical:^  m  "as  soon 
as  possible."  These  latto-  words  have  been 
construed  by  us  to  mean,  wltbln  a  reason- 
able time,  or  within  mich  time  as  Is  reason- 
ably necessary,  under  the  circumstances,  to 
do  what  the  contract  required  to  be  done. 
Power  Go.  Hanby,  101  Ala.  16,  18  South. 
343;  Bonlfay  t.  Hassell,  100  Ala.  260;  14 
South.  46i  Fall  T.  McBee,  36  Ala.  67,  68. 

No  time  was  qiedfled  In  tbe  ctmtract  with- 
in whlc^  the  cotton  was  to  be  dellTOred,  and 
under  the  rules  to  which  we  hare  referred, 
no  time,  vn&er  ttie  terms  of  the  contract,  for 
tbe  ddlTory  oi  the  cotton  sold,  waa  of  Its  ss- 


sence.  The  only  obligation,  tberefora,  on  the 
Tendor  snd  the  purchaser  was,  that  each 
should  perform  his  pert.  In  the  ctmsnmma- 
tion  of  the  bargain,  within  a  rea8<aiable 
time.  The  sellers,  acting  under  this  con- 
struction of  their  contract,  by  their  tele- 
grams Indicated  tbelr  willingness  to  perform 
It  up  to  the  24th  November,  when  at  10:20 
o'dock  a.  m.  of  that  date,  they  wired  Beale. 
the  agent  of  ^lutUfs,  "You  have  no  cotton 
with  us."  The  plalntUfs,  to  this  time,  had 
not  repudiated  their  contract,  or  Indicated  a 
purpose  to  do  so.  On  the  other  hand,  they 
had,  on  the  20th  NoTember  wired  defendanto 
to  order  the  cotton  out  at  once,  unlras  it 
rained,  and  that  a  man  would  be  down  as 
soon  88  possible;  and,  again,  on  the  21st, 
that  tbe  agent  would  c<»ne  down  as  soon  as 
their  weigher  arrlTcs  there.  On  the  morning 
of  the  24th,  Beale  tdegrapbed.  "Sorry  to  dis- 
appoint you.  Impossible  to  cmne.  Have  not 
finished  shipping  here."  and  at  10:00  a-  m.  of 
same  day,  be  t^mrapbed  to  defendanto 
again,  "We  ei^pect  to  begin  receiving  cotton 
to-morrow  sure;"  and  still  again,  tm  sams 
day,  "Educe  wiring  you  this  morning  have 
wire  from  Montgomery  that  weigher  and 
crew  be  dbwn  on  to-nlgbt's  train."  The 
main  ofltce  of  j^alntUTs  and  thtir  headquar- 
ters were  at  Montgomery. 

The  defendants,  under  theae  circumstan- 
ces, had  no  right  of  peremptory  abandonment 
and  rescission  of  tbe  contract  Tbe  plain- 
Ufls.  in  the  absence  ot  fault  oa  tbe  part  of 
defendants,  were  bound  by,  and  could  not 
recede  from  tbeb:  bargain,  nor  could  tbe  de- 
fendanto do  so.  without  putting  plalntlfb  In 
default  In  Monroe  t.  Beymdds,  4FI  Barb. 
579,  It  is  beld,  that'  in  all  cases  where  time 
Is  not  necessarily  of  tbe  essence  of  the  con- 
tract, tbe  seller,  "it  be  wishes  to  have  the 
contract  either  performed  or  abandoned, 
must  go  further,  and  by  some  demand,  offer 
on  his  part  or  notice,  put  the  putchasw  to 
a  refusal  to  perform,  before  be  can  treat  ttie 
contract  as  having  been  rescinded  by  tbe 
purcbasCT.  M«e  neglect  to  p^orm  by  the 
day,  generally  Is  not  snfiLdmt"  To  the 
same  effect  is  Ohmey  v.  Newberry,  24  111. 
908.  In  Higby  t.  Whittaker,  8  Ohio,  201, 
which  had  refmnce  to  tbe  resdsslon  at  a 
sale  of  land,  it  was  said:  "Tbe  law  requires 
some  positive  act  by  the  party  who  would 
rescind,  which  shall  manifest  such  Intention, 
snd  put  the  <vposite  party  on  his  guard,  and 
then  give  a  reasonable  time  to  comply;  but 
It  requires .  eagerness,  promptitode,  ability 
and  dlsposlticm  to  perfwm.  by  him  wiio 
would  resist  a  rescission  of  bis  ctmtract" 

In  an  extended  noto  to  Bryant  t.  labutgh, 
13  Gray,  607.  in  74  Am.  Dec.  6SS,  Mr.  Free- 
man discusses  the  qnestlim  of  rescission  of 
contracts,  vrtietber  ai  the  sale  of  goods  ot  of 
land,  and  <m  review  of  tbe  authorities  states, 
"Where  aae  party  relies  on  tiie  fact  tiiat  tbe 
contract  has  been  rescinded  oa  his  part  as 
a  defense  to  an  action  im  tbe  contract  or 
oa  some  rli^t  arising  therefrom,  where  tits 
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resdssltm  !■  not  bjr  mutnat  consent,  be  moBt 
show  that  some  notice  of  the  rescission  waa 
broQsht  home  to  the  opposite  party.  Gar- 
ner T.  Newberr7>  2A  UL  203;  ^yby  t.  Whlt- 
tafcer,  8  Ohio.  201.  A  resdsslrai  may  be  ef- 
fected by  wmi  w  direct  notice,  or  by  any 
act  of  eAther  party  vhldi  prevents  perform- 
ance of  the  mntaal  understanding.  Suber  v. 
PnlUn,  1  S.  0.  27S.  A  formal  written  notice 
Is  not  nece88ary>  bnt  the  law  requires,  on  the 
part  of  him  who  would  rescind,  some  posl- 
tlve  act  which  shows  such  Intention,  and 
puts  the  <H>Poslte  party  on  his  goard,  so  aa 
to  glTe  him  a  reasonable  time  to  comp^  with 
his  agreement  Mnllln  t.  Bloomer,  11  Iowa, 
360;  Hooper  t.  Taylor,  4  B.  D.  Smith,  4S&" 
The  same  learned  annotator  had  discussed 
the  question  preTlonsIy,  and  to  the  same  tf- 
fect  with  citation  of  many  authorities,  In 
his  notes  to  Johnson  t.  Brans,  8  Gill,  16S,  In 
50  Am.  Dec  608. 

The  only  notice.  If  any,  that  defendants 
gave  pialntlfb  to  rescind  as  appears,  was 
contained  in  their  letter  to  them,  of  date 
Slat  November,  where  they  say:  "We  er- 
pect  yon  to-morrow  morning  urtthont  fail  to 
commence  recelvliv  cotton.  We  are  ready 
to  ddlver;"  and  In  the  one  of  the^2d  NoTon- 
ber,  saying.  "We  were  disappointed  that  yon 
did  not  show  up  here  on  airlval  of  train  this 
morning.  It  costs  big  money  to  carry  1,S00 
bales  cotton,  and  we  vant  to  deliver  It  and 
get  our  money  out  of  It  Will  certainly  ex- 
pect yon  to-morrow  morning  to  get  to  work 
on  it  Don^  fall  to  come."  The  next  notice 
waa  on  the  24th  November,  at  10i20,  to  the 
plaintiflTs*  agent,  Beale.  at  Blba,  wire, 
stating  ^Ton  have  no  cotton  with  us." 

We  are  Indisposed,  under  these  facts,  to 
hold  Uiat  thla  was  such  a  notice  of  rescis- 
sion as  defendants  wwe  required  to  give, 
if  It  was  their  purpose  and  they  intended  to 
feaelnd,  the  pUUntlffii  having  done  or  said 
nothliv  to  Indicate  a  pu^wse  on  their  part 
not  to  abide  thtir  contract  Indeed,  they 
ofTered  to  prove,  which  the  court  would  not 
allow,  that  they  sold  1,600  bales  of  cotton, 
after  their  purdiase  of  that  numb»  from  de- 
fendants, and  that  after  being  notified  of  de- 
fendants' refusal  to  deltvw  the  cotton,  they 
replaced  this  1.B00  bales;  and  on  the  day 
that  defendants  notified  them  of  th^  re- 
fusal to  deliver,  they  semt  two  or  three  tele- 
grams to  defendants  of  thtir  purpose  to  come, 
that  day,  and  receive  the  cottsn.  The  plain- 
tUEs  were  bound  by  their  omtract  If  the 
goods  had  fallen  in  price,  and  the  fact  that 
the  price  of  cotton  had  risen  aftdt  the  sale, 
as  the  evidence  tended  to  ahow,  furnished 
no  excuse  for  repudiating  the  contract  by 
defendants.  Plaintlffii  were  entitled  to  a 
reasonaUe  time  to  comply  with  their  con- 
tract And  of  defendanta'  notice  to  comply, 
which  nnder  the  evidence  they  did  not  have, 
before  defendants  could  rightfully  rescind 


the  contract  TbB  court  erred  In  giving  the 
genoal  charge  for  tke  defendanta. 

The  only  remaining  questions  have  refer- 
eaee  to  the  proof  of  damages  by  idalntlffa. 
In  Bell  V.  Beynfdda.  78  Ala.  611,  tiie  nde  is 
stated  to  be,  "that  in  ndlnary  caaea,  when 
the  vendor  has  failed  and  refused  to  ddiver 
to  the  purchaser  goods  sold,  the  measore  of 
damages  for  the  breach  of  the  contract  If 
the  price  has  not  been  paid.  Is  the  ditr»aice 
between  the  agreed  price,  and  the  market 
Iirice  of  the  goods  at  the  time  and  place  of 
ddlvery,  with  Interest  2  Add.  Cent  1  58a 
This  is  upon  the  principle  that  the  purchaser 
can  readily  go  into  the  market  uid  supply 
himself  with  the  desired  goods,  by  paying 
the  difTerence  in  price.  When  this  cannot  be 
done,  the  reason  ot  the  rule  ceases,  and  the 
rule  Itself  can,  therefor^  have  no  appllcar 
tlon.  UcHose  Fulmer.  73  Pa.  865;"  Iron 
Works  V.  Hurley,  86  Ala.  217.  5  South.  4ia 
As  t«idlng  to  show  the  value  of  the  cotfam 
at  the  time  of  ddiver^  the  court  very  prop- 
erly allowed  the  plaintiffs  ta  prove  ita  mar- 
ket value  that  day  in  Enterprise.  In  Wat- 
son V.  Klrby.  112  Ab.  436.  444,  20  South.  62«v 
It  was  said,  touching  the  damages  to  be 
allowed  for  a  failure  to  deliver  c^ttds  aolA, 
"U  there  was  nond^very.  or  dday  In  deliv- 
ery, of  the  logB  or  any  of  them,  by  tihe  fault 
of  the  plalnticr,  not  waived  by  tiie  deffend- 
ants,  and  defendants  aver  and  prove  that  at 
the  time  tiiey  ought  to  have  been  delivered, 
they  were  ready  and  able  to  rective  and  pay 
for  the  same,  the  plaintiff  thereby  became 
liable  to  the  defendants  for  such  damages 
as  they  proximately  sustained  by  the  nonde- 
livery or  delay.  *  •  •  If  it  waa  practica- 
ble for  defendants  to  oMahi  logs  elsewhere 
to  take  the  place  of  those  due  from  the 
plaintiff,  It  was  their  duty  to  do  so  aa  ex- 
peditiously and  cheaply  as  they  reaaonaldy 
could,  and  hold  the  plaintiff  responslbte.  If  he 
waa  at  fault  for  the  excess  of  costs  over  the 
e<mtract  price  of  plaintiff's  ioga,  and  such  rea- 
sonable exp«ise  and  loss  as  were  necessarily 
incurred  In  procuring  than."  Clements  v. 
Beatty,  87  Ala.  238.  6  South.  IBl;  Johnson 
T.  Allen.  78  Ala.  387;  2  Schouler.  Pen.  Prop. 
1672. 

The  proof  iffoposed  by  plaintiffs,  that  after 
being  notified  by  defendants  of  their  refusal 
to  deliver  tiie  cotton,  they  went  Into  tiie 
market  and  purchased  1.500  bales  as  quickly 
and  <Aeaply  aa  they  could  at  a  Iobb  ot  two 
dollars  a  bale,  as  toidlng  to  show  their  dam- 
ages, should  have  been  allowed.  It  was 
shown  that  they  could  not  buy  the  cotton  in 
Enterprise. 

From  what  has  been  said,  wttiwnt  paasfng 
on  all  the  errors  assigned  aa  to  tiie  rollngs 
on  the  question  oC'damages.  tlie  case  may  be 
readily  and  properly  dlsposeu  ot  vn  another 
trial. 

Reversed  and  remanded. 


Digitized  by  Google 


Ala.) 


JACOBS  T. 


BOGART. 


JACOBS,  et  *L  T.  BOQART. 
<Sn^we  Court  of  Alabania.   Jan.  23,  "iOOL) 

ADMINISTRATOR'S  BOND  —  ACTION  AOAINBT 
SURKTIES— ASSIQNBB  OF  CLAIM— POWBR  OF 
ATTORNEY— EVIDBNCB— PLEADING— APPBAL. 

1.  A  persoa  who  has  purchased  from  the  dis- 
tritpatees  ot  an  estate,  and  had  daly  assigned 
to  him,  the  claim  ot  said  distributees  asainst 
the  admiidstrator  of  the  decedent's  estate  as 
adjadged  in  a  decree  of  the  probate  court  on 
the  final  settlement  of  said  adminiBtration,  is  a 
party  aggriered,  within  the  meaning  of  the 
Btatate  (Code,  {  14),  and  can  maintain  an  ac- 
tion npoD  an  administrator'B  l>ond  to  recover 
■the  aniount  of  said  claim. 

2.  In  an  action  by  the  assignee  of  a  claim 
■gainst  a  decedent's  estate,  where  it  is  shown 
that  the  plaintiff  acquired  his  interrat  in  said 
claim  by  an  assignment  to  Mm  by  the  agent  of 
the  distributees  of  tbe  estate  under  a  power  of 
attorney  executed  by  said  distributees,  and 
such  power  of  attorney  is  introduced  in  CTi- 
dence  without  objection,  and  at  the  suggestion 
of  the  defendants,  the  court  cannot  be  put  in 
error  by  denying  tbe  defendants'  motion,  sub- 
sequently made,  to  exclude  the  power  ot  attor- 
ney so  introduced  in  evidence. 

3.  In  such  a  case,  where  the  agent  of  the  dis- 
tributees of  a  decedent's  estate,  who  was  act- 
ing under  a  power  of  attorney,  testifies  that 
upon  the  payment  by  the  plaintiff  of  the 
amount  due  such  distributees  he  transferred 
and  assigned  to  htm  their  claim,  and  remitted 
to  tbe  distributees  the  money  so  paid  by  the 
plaintiff,  and  subsequently  received  from  them 
their  receipt  for  such  remittance,  such  letter 
by  the  agent,  addressed  to  the  distributees,  re- 
mitting the  money,  and  the  receipt  giren  by  the 
distributees  to  iiich  agent,  are  admliaible  m  eT- 
idence. 

4.  The  mere  recital  in  a  judgment  entry  that 
demurrers  interposed  to  specific  pleadings  are 
sustained  or  OTerruled,  as  tbe  case  may  be,  is 
nothing  more  than  a  memorandum  of  the  rul- 
ings of  tbe  conrt.  and,  being  in  no  way  a  judg- 
ment by  the  court  upon  the  demurrer  referred 
to»  sneh  rulings  will  not  be  reviewed  on  appeal. 

Appeal  from  circuit  court,  Jackson  conn- 
tj;  J.  A  Bllbra.  Judge. 

ActlMk  by  W.  H.  Bogart  against  J.  O.  Ja- 
cobs and  others.  Judgment  for  plalntUT,  and 
defendants  appeal.  Affirmed. 

James  L.  Allison  died,  and  Thomas  N.  Al- 
listm  was  ckily  appointed  aa  his  administra- 
tor. The  sureties  on  the  admiDlstrator'B 
bond  of  ThMuas  N.  Allison  were  It.  A.  Coffey 
and  three  others.  This  bond  was  duly  ap- 
proved. On  the  final  settlement  of  tbe  ad- 
ministration of  nomas  N.  Allison  of  tbe  es- 
tate of  James  L.  Allison,  deceased,  a  decree 
was  rendered  In  favor  of  the  distributees  of 
tbe  said  estate  against  the  administrator. 
Among  these  distributees  were  Josephine 
RIpetoe  and  Ida  A.  RIpetoe.  The  plaintiff 
brought  tbe  present  action  as  assignee  of 
this  decree  rendered  by  the  probate  court 
against  Thomas  N.  Allison  and  tbe  sureties 
on  bis  bond  In  favor  of  Josephine  RIpetoe 
and  Ida  A.  RIpetoe,  and  averred  that  said 
decree  was  still  due  and  unpaid.  The  de- 
fendants Interposed  several  pleas.  In  which 
they  pleaded  the  statute  of  nonclalm  and  the 
statute  of  limitations  of  six  years.  There 
were  replications  filed  to  several  of  these 
pleas,  and  tbere  were  demurrers  Interposed 


to  said  pleas  and  the  replications  filed  there- 
to, but  under  tbe  opinion  on  the  present  ap- 
peal It  Is  unnecessary  to  set  out  In  detail  any 
of  the  pleadings  In  tbe  case.  The  Judgment 
entry,  in  so  far  as  It  relates  to  the  rulings 
upon  the  pleadings,  recites  that  "demurrers 
to  second  plea  sustained,  and  OTerrnled  as 
to  tbe  fourth  plea.  Demurrer  to  seventh 
plea  sustained,  and  demurrers  to  replication 
overruled."  On  the  trial  of  the  case  there 
was  Introduced  In  evidence  the  record  of  the 
decree  rendered  by  the  probate  court  of 
Jackson  county  against  Thomas  N.  Allison 
as  administrator  of  the  estate  of  James  Al- 
lison, deceased,  In  favor  of  the  distributees 
of  said  estate,  among  whom  were  Josephine 
and  Ida  A.  RIpetoe.  John  F.  Proctor,  as  a 
witness  for  the  plaintiff,  testified  that  he  rep- 
resented Josephine  and  Ida  A.  RIpetoe  on 
the  final  settlement  of  the  administration  of 
the  estate  of  James  L.  Allison;  that  he  was 
acting  under  a  power  of  attorney  granted 
to  him  by  said  parties;  and  that,  after  the 
rendering  of  the  decree  In  the  probate  court, 
he  sold  the  claim  of  said  Josephine  RIpetoe 
and  Ida  A.  RIpetoe  to  the  plaintiff;  and  that 
he  remitted  the  money  so  paid  by  the  plain- 
tiff to  Josephine  and  Ida  A.  RIpetoe,  and  re- 
ceived their  receipts  therefor.  During  the 
examination  of  said  Proctor  as  a  witness, 
and  after  h6  had  testified  to  his  having  hand- 
ed to  tbe  attorney  for  the  defendants  the 
power  of  attorney  given  bim  by  Josephine 
and  Ida  A.  RIpetoe,  who  were  at  tbe  time 
referred  to  by  the  testimony  and  at  the  time 
of  the  trial  Josephine  Wooten  and  Ida  Wof- 
ford,  tbe  bill  of  exceptions  recites  that  tbe 
said  attorney  for  the  defendants  "banded  tbe 
power  Of  attorney  to  attorneys  for  plaintiff, 
saying,  'Here  is  the  power  of  attorney  offer- 
ed In  evidence.' "  Thla  power  of  attorney 
recited  that  It  was  "given  by  Josephine  Woo- 
ten,  formerly  Josephine  RIpetoe,  Joined  by 
her  husband,  B.  F.  Wooten,  and  Ida  A.  Wof- 
ford,  formerly  Ida  A.  RIpetoe,  Joined  by  her 
husband,  F.  F.  Wofford."  It  was  duly  sign- 
ed and  acknowledged,  and  was  In  tbe  usual 
form  of  powers  of  attorney.  The  plaintiff 
then  Introduced  In  evidence  a  letter  which 
Proctor  wrote  to  Josephine  Wooten  and  Ida 
A  Wofford,  inclosing  the  money  received  by 
blm  from  the  plaintiff  In  purchase  of  tbelr 
claims  contained  In  the  decree  of  tbe  pro- 
bate court  against  Thomas  N.  Allison  as  ad- 
ministrator. He  also  Introduced  In  evidence 
tbe  receipt  from  said  Ida  A.  Wofford  and 
Josephine  Wooten,  In  which  they  acknowl- 
edged having  received  said  money.  The  de- 
fendants objected  to  the  Introduction  In  evi- 
dence of  the  letter  and  the  receipt,  and  mov- 
ed the  court  to  exclude  the  same,  upon  tbe 
ground  that  such  evidence  was  Illegal,  Irrele- 
vant, and  Incompetent  The  court  overruled 
the  objection  and  motion,  and  to  each  of 
these  rulings  tbe  defendants  duly  excited. 
The  witness  Proctor  also  testified  that  he 
had  Indorsed  on  the  margin  of  the  minutes 
of  tiie  probate  court  containing  the  decree  In 
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the  final  settlement  of  the  administration  of 
Thomas  N.  AUIaon  the  tranafer  and  asaign- 
ment  of  the  claim  of  Josephine  and  Ida  Ripe- 
toe  to  W.  H.  Bogart  This  Indorsement  on 
the  margin  was  Introduced  In  evidence 
against  the  objection  and  exception  of  the 
defendants.  Subsequently  the  defendants 
moved  the  court  to  exclude  from  the  Jury 
the  power  of  attorney  from  Josephine  Woo- 
ten  and  Ida  A.  WoiTord  to  John  P.  Proctor, 
and  duly  excepted  to  the  conrfs  overruling 
their  motion.  There  waa  introduced  In  evi- 
dence, against  the  objection  and  exception 
of  the  defendants,  a  letter  written  by  Martin 
&  Bouldin,  aa  attorneys  for  the  plaintiff,  to 
Mrs.  Ida  A.  Wofford  and  Josephine  Wooten, 
requesting  them  to  ratify  and  confirm  the 
sale  of  their  claim  against  the  estate  of 
Thomas  N.  Allison  to  W.  H.  Bogart,  or  that 
they  refund  to  said  Bogart  the  money  paid 
by  him  to  them.  80  far  as  shown  by  the 
bill  of  exceptions,  the  defendants  introduced 
no  evidence.  The  court,  at  the  request  of 
the  plaintiff,  gave  the  general  affirmative 
charge  In  his  behalf.  The  defendants  duly 
excepted  to  the  giving  of  this  charge,  and 
also  separately  excepted  to  the  court's  re- 
fusal to  give  the  general  affirmative  charge 
In  their  favor,  as  requested  by  them.  There 
were  verdict  and  Judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

S.  W.  Tate  and  A.  E.  Goodhue,  for  appel- 
lants. Martin  &  Bould^  for  appellee^ 

DOWDELL,  J.  The  inquiry  as  to  whether 
there  was  a  valid  assignment  of  the  decrees 
rendered  by  the  probate  court,  such  as  would 
authorize  suit  on  the  same  in  the  name  of 
the  assignee,  we  think  wholly  immaterial, 
since  the  action  In  this  case  is  not  upon  the 
Judgment  or  decree,  but  on  the  administra- 
tors' bond.  Under  the  principle  laid  down 
In  Leach  v.  Williams,  8  Ala.  759,  on  the  un- 
disputed facts  in  this  case  the  plaintiff  bad 
such  an  Interest  In  the  decrees  as  would  en- 
title him  to  either  sue  on  the  decrees  in  the 
name  of  the  parties  In  whose  favor  the  de- 
crees were  rendered,  or  take  an  execution  in 
the  name  of  such  parties  for  bis  benefit. 
That  the  decrees  were  unsatisfied  Is  not 
questioned.  That  the  plaintiff  had  paid  his 
money  on  the  decrees,  which  was  paid  to 
and  received  by  the  parties  In  whose  names 
and  favor  the  decrees  were  rendered,  is 
likewise  undisputed.  Certainly,  these  par- 
ties, who  have  received  the  full  amount  of 
the  decrees  from  the  plaintiff  in  this  suit, 
are  In  no  wise  aggrieved  by  the  failure  of 
the  defendants  in  the  decrees  to  pay  off  and 
satisfy  the  same.  '  The  plaintiff  is  the  only 
party  possible  to  be  aggrieved  by  such  a 
failure  to  pay  on  the  part  of  the  defendants 
In  Judgment.  The  rule  as  to  parties  plaintiff 
In  Baits  on  bonds  of  administrators  is  fixed 
by  the  atatata   Section  14  of  the  Code  of 


1896  provides  that  such  actions  n 
brought  In  the  name  of  the  party  agi 
The  power  of  attorney  under  whlcl 
tor  acted  waa  Introduced  in  evldeno 
out  objection.  Indeed,  It  was  offered 
suggestion  of  the  defendants,  and  th< 
committed  no  error  in  denying  the  • 
ants'  motion,  subsequently  made,  to  1 
the  same.  The  receipt  and  letter  of  I 
which  were  objected  to  by  the  defe: 
showed  that  the  plaintiff  had  fumisl 
money,  the  amount  of  the  decrees,  aj 
the  same  had  been  received  by  the 
of  the  decrees;  and  was,  therefore,  r< 
as  tending  to  show  plaintiff's  interest 
decrees. 

The  admission  In  evidence  of  tbe 
of  Martin  &  BouIdln,  written  after  th 
ency  of  this  suit  calling  upon  the 
of  the  decrees  to  ratify  the  acts  of  tl 
torney.  Proctor,  In  the  assignment 
decrees,  or  to  refund  the  money  p 
Bogart  the  plaintiff,  and  which  wt 
dressed  and  duly  posted  to  such  owi 
the  last  known  place  of  their  reside 
error,  was  error  without  injury.  Tl 
pose  of  this  evidence  was  to  show  a 
cation  of  the  assignment  such  as  wo 
thorlze  suit  in  the  name  of  Bogart  on 
crees;  but  as  we  have  said,  this  Is  n 
essary  in  an  action  on  the  admlnlsi 
bond,  where  the  statute  authorizes 
the  name  of  the  party  aggrieved.  1 
Idence  being  without  conflict  and  tht 
rial  facts  being  established,  the  cour 
erly  gave  the  affirmative  chaise  at 
quest  of  tbe  plaintiff. 

The  first  three  assignments  of  error, 
relate  to  the  rulings  of  the  court 
pleadings,  are  not  insisted  on  In  org 
Besides,  tbe  record  does  not  show  i 
ment  by  the  court  on  the  demurrers 
mere  recital  In  a  minute  entry  that  tl 
murrers  are  overruled"  or  "sustalnc 
showing  the  action  of  the  court  dc 
constitute  a  Judgment  by  the  court 
subject  to  review  here.  See  Carter  v 
(Ala.)  28  South.  74,  and  authorities  thi 
ed.  We  find  no  error  in  the  record,  a 
Judgment  of  the  circuit  court  must 
firmed.  Affirmed. 


DECATUR  OAR  WHEEL  ft  HFG. 

MEHAFFET. 
(Supreme  Court  of  Alabama.  Jan.  23^ 

FERSONAI/  INJURIES  TO  BHPLOTft-PLl 

—COMPLAINT— EVIDENCE  —  INSTRUCT 
DEATH  OP  EMPLOYfi— DAMAGES. 

1.  In  an  action  by  an  administrator  0 
ceased  employ^  to  recover  damages  f 
Bonal  injuries  resulting  in  the  death  01 
tiff's  itttestate,  where  the  counts  of  tl 
plaint  after  alleging  that  at  the  time 
accident  the  plaintiff's  intestate  was  at 
upon  a  swinging  scaffold,  and  was  assit 
that  point  In  raising  an  iron  bar  under 
rect  supervision  of  the  defendant's  e 
tendsnt  who  had  diarga  of  said  wor^ 
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that  aald  saperlDtmdent.  'I^nowios  that  to 

gWe  Black  to  the  rope  to  which  the  bar  of 
iron  vraa  attached  would  probably  caase  said 
bnr  of  iron  to  strike  npon  or  agaiost  said  scaf- 
fold, and  cauie  the  same  to  swing  or  oscillate, 
lu-^^ligeutly  ordered  the  persons  id  charge  of 
the  pulley  by  which  said  oar  of  iron  'H^aa  being 
boisted  to  give  Black  to  the  rope,  •  •  • 
which  they  did,  and  beeanse  thereof  said  bar 
of  iron  was  thrown  or  strack  against  said  scaf- 
fold, causing  the  same  to  swing,  and  by  reason 
thereof  caused  plaintiff's  intestate  to  fall  off 
the  scaffold  to  the  groand,"  inflicting  the  in- 
juries complained  of,  It  is  Insufficient  and  de- 
mnrrablet  it  not  being  aremd  therein  that  the 
order  given  was  nnnccessary,  or  that  a  rea- 
sonable and  probable  resalt  of  the  swinging  of 
the  scaffold  was  to  throw  the  deceased  off,  or 
that  the  Boperintendent  had  any  knowledge 
that  such  would  be  the  probable  or  reasonable 
result  of  the  glTing  of  said  order. 

2.  In  such  a  case,  where  similar  aTormeots 
are  made  in  a  count,  but  It  is  further  arerred 
that  the  superintendent  well  knew  at  the  time 
that  the  slacking  of  the  rope  would  cause  the 
iron  to  bit  against  the  scaffold,  and  cause  It 
to  move  and  swing,  and  "thereby  have  a  tend- 
ency  to  throw  the  plaintiff's  intestate  off  of 
said  scaffold,"  etc,  gave  an  order,  and  by  rea- 
son thereof  the  iron  struck  the  scaffold,  causing 
it  to  swing,  and  the  plaintiff  to  fall  off,  said 
count  sufficiently  states  a  came  of  aetloQ. 

3.  In  an  action  to  recoTer  damages  for  per- 
Bonal  injuries,  which  were  caused  by  being 
thrown  from  a  hanging  scaffold  as  the  result  of 
alleged  negligence  on  the  part  of  the  superin- 
tendent of  the  defendant,  testimony  respecting 
tests  made  by  certain  witnesses  upon  a  scaffold, 
two  years  after  the  alleged  accident, . for  the 
purpose  of  showing  the  action  of  a  scaffold  un- 
der conditions  similar  to  those  surrounding  the 
uccident,  is  inadmissible  and  incompetent, 
when  it  Is  further  shown  that  at  the  time  of 
such  tests  the  scaffold  had  been  moved  from 
its  position  at  the  time  of  such  accident,  and 
that  it  was  not  In  the  same  condition  as  when 
the  accident  happened  two  years  previous. 

4.  The  evidence  of  an  expert  as  to  matters 
within  the  common  knowledge  of  the  jury  Is 
inadmiasible. 

5.  To  constitute  actionable  negligence,  there 
muat  be  not  only  a  causal  conoectiou  between 
ihe  iiccidont  complained  of  and  the  injury  suf- 
fered, but  such  connection  must  be  by  un- 
broken aeqnence,  so  that  the  negligence  must 
be  not  only  a  cause,  but  it  must  be  the  proxi- 
mate cause,  of  the  injury. 

(i.  The  general  oral  charge  of  a  court  to  the 
jury  must  be  construed  as  a  whole,  and  the 
judgment  will  not  be  reversed  because  a  aepar- 
rnte  part  of  the  charge,  standing  alone  and 
nncKplained,  is  erroneous,  if  the  charge,  when 
considered  as  a  whole,  contains  correct  instrac- 
tions  as  to  the  law. 

7.  Id  an  action  against  an  employer  to  re- 
("ovLT  damaf^es  for  injuries  which  resulted  in 
the  doath  of  the  employe,  the  damages  recover- 
able are  limited  to  tne  pecuniary  loss  or  Injury 
sustained  by  the  person  or  persons  to  whose 
benpfit  the  recovery  inures;  but  in  the  esti- 
m:ition  of  the  damages  the  question  of  life  ex- 
pectancy Is  one  of  fact  to  be  determined  by  the 
jury  from  all  the  facts  and  cireumstaneea  re- 
in ting  thereto. 

S.  Tn  such  a  case  a  charge  Is  free  from  error 
^vhich  instructs  the  jury  that:  "If  the  plnintiff 
1*  <>ntitled  to  recover,  the  measure  of  damage 
in  that  sum  which,  being  put  out  at  Interest  at 
eight  per  cent,  per  annum,  will  yield  each 
year,  by  taking  a  proportionate  part  of  the 
prinripal  and  adding  it  to  the  Interest,  the 
amount  of  his  yearly  contribntions  to  his  fam- 
ily (less  bis  personal  expenses),  and  as  that  the 
whole  remaming  principal  at  the  end  of  his 
«>xpectancy  of  life,  added  to  the  Interest  on  his 
hnlnnce  for  tbat  year,  will  equal  the  amoont 
of  his  yeariy  nrntzibntlons  to  nia  family." 


8.  mie  measnre  of  proof  necessary  to  author^ 
ixe  a  verdict  in  a  civil  case  is  that  the  jury 
should  b«  reasonably  satisfied,  and  charges 
which  require  satisfaction  beyond  a  reasonaole 
doubt  exact  too  high  a  degree  of  proof,  and  are 
properly  refused. 

10.  In  an  action  to  recover  damages  for  in- 
juries resulting  from  negligence,  charges  are 
erroneous,  and  properly  reused,  which  tnstmct 
the  Jury  that.  If  Uwy  are  In  doubt  as  to  which 
one  of  one  or  mora  causes  oroduced  tiie  Injury 
complained  of,  they  must  find  for  the  defend- 
ant. 

11.  CAarges- which  single  out  partlenlar  parts 
of  the  evidence,  thereby  giving  nndue  promi- 
nence to  such  parts  of  the  testimonyt  are  Bf 
roneous,  and  properly  refused. 

Appeal  from  city  court  of  Blxmlngham; 
William  W.  Wilkwsfm,  Judge. 

Action  by  Elmlra  Mehafley  against  the 
Decatur  Car  Wheel  &  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeala.  Reversed. 

The  eranplalnt,  ai  amended,  cntained  S2 
eonnts.  AU  of  these  counts,  except  the  sec- 
ond and  foattbf  wrae  eliminated  from  the 
consideration  on  this  appeal  by  reason  of  the 
ndb^  of  tbe  conrt  below.  The  plaintiff's 
liU«state  was,  at  the  time  be  received  the  per- 
sonal Injuries  which  remlted  In  his  deatb.  In 
the  «npl<^meat  of  the  defoidant  and  under 
the  direction  of  one  Bterena,  who  waa  the 
BiQMrintendent  ot  the  d^endant,  and  was  as- 
Blstlttg  In  raising  an  Iron  rail  to  a  hanging 
scaffold  upon  which  plaintUTa  Intestate  was 
standii^.  The  details  In  reference  to  tbe 
services  in  which  be  waa  engaged  at  the 
time  of  his  accident  are  anffldently  stated  In 
the  oidnlon.  After  BTerrtng  Oiese  details  as 
preliminary  auctions,  tbe  second  and  fourth 
counts  of  the  complaint  alleged  the  negH- 
gence  complained  of  as  follows:  "Plaintiff 
avers  that  aald  accident  and  said  Injorles  to 
Intestate  were  caused  by  the  negUgeuce  of 
one  Stevens,  whose  Christian  name  Is  to  the 
plaintiff  anknown,  and  who  was  in  tbe  em* 
ployment  or  service  of  tbe  defendant  at  the 
time,  and  who  was  Intmsted  by  the  defend- 
ant with  superintendence  over  tbe  said  im- 
provements or  repairs  being  made  on  said 
l)lant,  and  who  alao  bad  supa-lntendence  over 
the  hands  who  were  assisting  and  tbe  Imple- 
ments b^ng  used  In  making  said  Improve- 
ments OF  rebaln^  and  who  was  at  tbe  time 
In  the  exercise  of  such  superintoldence,  In 
this:  That  said  Stevens,  well  knowing  that 
said  scaffold  was  not  sufllclently  braced,  but 
that  the  same  was  unsteady,  and  liable  to 
swing  or  oscillate  to  and  fro  when  struck  or 
pressed  against,  and  well  knowing  that  plain* 
tiff's  intestate  was  on  said  scaffold  In  a 
squatting  posltI<»i,  or  on  hla  hands  and 
knees,  and  well  knowing  tliat  said  intestate 
was  trying  to  rec^ve  at  place  said  piece  or 
bar  of  iron  by  extending  a  stick  or  i^ece 
lumber  from  off  of  said  scaffdd  out  to  and 
under  said  piece  of  bar  Iron,  and  knowing  tbat 
to  give  oladc  to  the  rope  to  whidi  said  bar  of 
Iron  was  attached  vrould  probably  eanae  said 
bar  of  Irm  to  strike  upon  or  against  said 
scaffold,  and  cause  the  same  to  swing  or 
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oscillate,  negligently  ordered  the  persons  In 
charge  of  the  pulley  by  "wblch  said  bar  of  Iron 
was  being  hoisted  to  give  slack  to  the  n^e  to 
which  said  bar  of  Iron  was  attached,  which 
they  did,  and  because  thereof  said  bar  of  iron 
was  thrown  or  struck  against  said  scaffold, 
causing  the  same  to  swing  or  oscillate,  and 
by  reason  thereof  caused  plaintiff's  Intestate 
to  fall  from  off  said  scaffold  to  the  ground, 
Indicting  the  Injuries  aforesaid,  wherefore 
plaintiff  sues."  <4]  "Plaintiff  avers  that  said 
accident  and  said  Injuries  to  said  Intestate 
were  caused  by  the  negligence  of  one  Stevens, 
whose  Christian  name  is  to  the  plaintiff  un- 
known, who  was  also  in  the  service  or  em- 
ployment of  the  defendant,  and  who  had  in- 
trusted to  him  by  the  defendant  superintend- 
ence over  the  making  of  said  improvements 
or  repairs,  and  over  the  hands  who  were  as- 
sisting In  doing  the  work  In  making  said  im- 
provements or  repairs,  and  over  the  imple- 
ments and  appliances  used  In  and  about  the 
making  of  said  Improvements  or  repairs,  and 
who  was  at  the  time  tn  the  exercise  of  such 
superintendence  so  intrusted  to  him,  and  who, 
knowing  that  plaintiff's  Intestate  was  on  said 
scaffold  either  In  a  squatting  position  or  on 
his  hands  and  knees,  and  was  there  for  the 
purpose  of  receiving  a  piece  of  bar  Iron  which 
was  being  hoisted  by  means  of  said  pulley, 
and  knowing  that  said  piece  of  bar  iron  had 
been  hoisted  to  a  point  about  even  or  level 
with  said  scaffold,  and  knowing  that  plain- 
tiff's Intestate  was  trying  to  move  said  piece 
of  timber  out  to  and  underneath  said  piece 
of  bar  iron,  and  without  waiting  until  some 
other  person  had  gotten  on  said  scaffold  to 
assist  plaintiff's  Intestate  In  receiving  said 
piece  of  bar  Iron,  and  knowing  that  said 
scaffold  was  liable  to  swing  to  and  fro  when 
struck  or  pressed  by  said  piece  of  bar  Iron, 
negligently  ordered  the  persons  In  charge  of 
the  pulley  who  were  hoisting  the  said  piece 
of  bar  iron,  when  said  piece  of  bar  Iron  had 
reached  a  point  about  level  or  even  with  the 
floor  of  said  scaffold,  to  give  slack  to  the  rope 
which  was  attached  to  said  piece  of  bar  iron, 
and  by  means  of  which  it  was  being  raised,' 
well  knowing  that  the  slackening  of  said  rope 
would  cause  said  piece  of  bar  iron  to  strike 
or  press  against  said  scaffold,  and  cause  it  to 
swing  or  move,  and  thereby  have  a  tendency 
to  throw  plaintiff's  iutestate  off  of  said  scaf- 
fold; that  said  persons  so  in  charge  of  said 
rope,  In  obedience  to  said  order,  did  slacken 
the  same,  and  tliereby  caused  said  piece  of 
bar  Iron  to  strike  against  the  scaffold,  or 
against  the  stick  which  plaintiff's  intestate 
had  placed  under  the  same,  with  such  force 
as  to  cause  plaintiff's  Intestate  to  fall  off  of 
said  scaffold,  which  he  did;  the  said  Stevens 
well  knowing  at  the  time  that  It  was  danger- 
ous to  the  plaintiff's  intestate  to  cause  said 
rope  to  be  slacked  and  said  iron  descend  as 
aforesaid  without  some  other  person  being 
on  the  scaffold  to  assist  said  Intestate  in  re- 
ceiving said  bar  iron."  To  the  second  count 
f4  the  complaint  the  defendant  demurred  up- 


on the  following  grounds:  "(1)  For  tl 
appears  that  the  Intestate,  with  knowle< 
his  surroundings  and  the  dangers  Ini 
to  his  employment,  voluntarily  tmdertoc 
risk  Incident  to  raising  and  lowering 
bars  of -iron;  that  being  the  work  they 
then  engaged  In.  (2)  For  that  It  ap 
that  the  intestate  placed  himself  In  an  i 
hazardous  position  of  danger  when  ther 
a  safer  way  to  perform  the  service.  (2 
that  It  appears  that  the  negligence  com 
ed  of  was  not  the  proximate  cause  ol 
Intestate's  injury."  To  the  fourth  cou 
the  complaint  the  defendant  demurred 
the  following  grounds:  "(1)  For  that 
pears  from  this  count  that  the  Injury 
plained  of  was  occa^oned  by  the  act  c 
low  servants.  In  this:  that  the  perse 
charge  of  the  pulley  let  the  Iron  fall 
more  force  than  was  necessary.  (2)  Fo: 
It  appears  that  the  said  Intestate  assumi 
risks  Incident  to  receiving  said  bars  ol 
on  the  scaffold,  and  he  must  have  k 
that  it  was  necessary  for  the  bars  of  li 
strike  the  scaffold  with  more  or  less 
when  they  were  received  or  placed  o 
scaffold;  and  It  is  alleged  that  that  wf 
duty  he  was  performing.  (3)  For  that 
the  allegations  of  this  count  It  appean 
the  Injury  was  occasioned,  not  by  reas 
the  failure  to  have  assistance  on  the  sc: 
but  because  of  the  force  with  which  thi 
descended  on  the  scaffold;  and  it  is  not 
to  appear  how  it  would  have  been  less 
gcrous  If  some  other  person  or  person: 
been  on  the  scaffold.  (4)  For  that  pb 
counts  upon  the  failure  of  the  superlnte 
to  have  some  other  person  on  the  sc 
with  said  Intestate,  but  fails  to  show 
connection  that  fact  had  with  the  alleg< 
Jury.  1,5)  For  that  the  negligence  compl 
of  Is  the  order  of  said  Stevens  that  sla 
given  to  the  rope,  and  it  appears  froE 
allegations  of  the  count  that  any  risk  oi 
ger  attending  the  striking  of  the  iron 
the  scaffold  was  assumed  by  said  Intesti 
undertaking  said  employment"  Thes' 
murrers  were  overruled,  and  the  defei 
separately  excepted  to  the  overruling  of 
of  them.  The  defendant  pleaded  the  ge 
Issue  and  several  special  pleas,  In  wbli 
set  up  contributory  negligence  on  the  p.*: 
the  plaintiff's  intestate,  and  the  fact 
the  plaintiff's  Intestate  assumed  the  rif 
ddent  to  the  services  which  he  was  per 
Ing  at  the  time  of  the  accident  Durln, 
examination  of  some  of  the  witnesses  fc 
plaintiff,  and  after  they  had,  In  their 
mony,  shown  themselves  familiar  witl 
work  with  which  the  plaintiff's  Intestate 
engaged  at  the  lime  of  the  injury,  and 
the  surroundings  of  the  place,  tbey 
asked  to  state  what,  In  their  opinion,  wa 
effect  of  an  Iron  rail  striking  the  sea 
and  whether  or  not  the  effect  would  I 
throw  the  plaintiffs  Intestate  from  the 
fold,  and  whether  or  not  the  Iron  rail 
being  raised  In  the  safest  and  most  pn 
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-Wfl7.  To  eacb  of  such  qnesttons  ttie  defend- 
ant aeparatdy  exceed  apon  the  ground  tbst 
It  called  for  a  couclaston  of  the  nitneaaea, 
and  afiked  for  expert  teetlmonr  In  rtference 
to  matters  upon  whl^  expert  teatimwiy  tras 
Inadmissible.  The  conrt  oremUed  fluae  oh- 
Jections,  and  the  defendant  sqiarHt^  ex- 
cepted. The  other  tects  of  the  case  pertain- 
InJr  to  the  rallnga  upon  the  evidence,  and 
necessary  to  an  nndmrtandlnK  of  ttie  decision 
cm  the  present  appeal,  are  suffldentlr  stated 
In  the  opinion. 

The  conrt.  In  Its  general  charge  to  tiie 
Jury,  Instmcted  them  at  Imgth  as  to  tiie 
law  of  the  case,  but  It  Is  not  deemed  neces- 
sary to  set  out  these  charges  In  detalL  The 
defendants  scporately  excepted  to  the  fol- 
lowing portions  of  the  court's  oral  'charge 
to  the  jury:  (1)  'Tf  the  [defendant]  was 
guilty  of  negligence  with  regard  to  him  In 
tbe  doing  of  the  work  la  and  about  the  do- 
ing of  the  work  he  was  employed  to  do, 
then  it  Is  liable  for  damages  resulting  from 
the  negligence  if  be  was  himself  without 
fault."  <2)  *'If  the  plalntlfr  Is  entitled  to  re- 
corer,  the  measure  of  damages  is  tiiat  sum 
which,  being  put  out  at  Interest  at  eight,  per 
cent,  per  annum,  will  yield  each  year,  by 
taking  a  proportionate  part  of  the  principal 
and  adding  It  to  tbe  Interest,  the  amount  of 
his  yearly  contributions  to  his  family  (less 
his  personal  expenses),  and  as  that  the  whole 
remaining  prindpal  at  the  end  of  his  expec^ 
ancy  of  life  added  to  the  Interest  on  his  bal- 
ance for  that  year  will  equal  the  amount  of 
bis  yearly  contributions  to  his  family." 
Among  tbe  charges  requested  by  the  d^end- 
ant,  and  to  the  refusal  to  give  each  of  which 
the  defendant  separately  excepted,  were  tbe 
following:  (a)  "Frmn  the  very  natnre  of  the 
construction  of  a  swinging  or  hanging  scaf- 
fold. It  cannot  be  required  of  the  defendant 
that  tbe  scaffold  should  be  Immorable  or 
Tl^d."  (b)  "If.  from  aU  the  evidence  Intro- 
dvced  on  the  trial,  the  Jury  have  a  reaaon- 
able  doubt  whether  the  Injury  complained  of 
resulted  from  the  negligence  of  tbe  defend- 
ant, or  from  some  other  canse,  then  they 
must  find  for  the  defendant"  (d)  'The  court 
charges  the  Jury  that  tbe  cTldence  In  this 
ease  fails  to  show  that  the  deceased  made 
any  ^ort  to  prevent  his  falling  from  said 
acafTt^d."  (e)  "If  Uehaffey  Toluntarily  took 
one  position  on  the  scaffold  to  do  bis  work 
when  he  could  have  taken  another  and  safer 
position  on  the  scaffold,  and  have  d<me  bis 
work  as  effecUrely,  then  plaintiff  cannot  re- 
cover in  this  action."  (f)  "If  the  Jury  believe 
from  the  evidence  that  it  was  necessary  to 
lower  the  iron  in  order  to  have  It  placed  up- 
on the  scaffold,  and  that  the  usual  and  or- 
dlnary  manner  of  lowering  the  Iron  was  to 
slack  the  rope  attached  to  the  Iron,  that  the 
danger  naturally  attending  such  lowering,  re- 
sulting from  the  striking  the  scaffold,  or  from 
the  weight  of  tiie  Iron  resting  upon  any 
stick  or  piece  of  tlmbCT  which  the  deceased 
may  have  had  In  his  band  at  the  time  of 


tbe  accident,  If  the  Jury  believe  he  had  such 
stick  or  iMece  of  timber  at  the  time  of  the 
accident,  was  one  of  tbe  rides  which  the  de- 
ceased assumed  In  accepting  such  employ- 
ment" (g)  "If,  from  all  the  evidence,  the 
Jury  are  in  doubt  whether  negligence  on  the 
part  of  the  defendant  or  Steyens,  as  Its 
agent,  caused  the  Injury  comi^alned  of,  or 
whether  such  Injury  resnlteA  from  some  oth- 
er cause,  then  they  must  find  for  the  defmd- 
ant"  (h)  "If  the  Jury  brieve  from  the  evi- 
dence that  the  Iron  bar  which  was  being 
raised  upon  the  scaffold  at  the  time  of  the 
acddmt  was  being  gradually  eased  down, 
and  that  the  effect  of  this  easing  down  said 
bar  of  Iron  was  not  necessarily  dangerous 
to  afebaffey,  the  plaintiff's  Intestate,  at  the 
time  and  under  the  circumstances  when  and 
under  which  he  was  at  tbe  time  he  fell,  al- 
though It  was  against,  or  would  naturally 
strike  against  or  rest  upon,  the  stick  or  piece 
of  scantling  In  said  Uehaffey's  bands  or 
against  the  scaffold,  u  It  was  lowered,  then 
the  Jury  must  And  for  tbe.  defendant."  <1) 
"It,  from  the  evidence,  the  Jury  are  In  doubt 
whether  the  pUIntlff's  Intestate  fell  from 
the  scaffold  when  In  a  condition  of  unson- 
sclotisness,  or  whether  he  slipped  and  fell, 
or  -whether  he  was  thrown  from  tbe  scaffold 
by  the  shaking  of  the  scaffold  by  reason  of 
the  bar  of  Iron  striking  the  scaffold,  or  was 
thrown  from  the  scaffold  by  the  Iron  b^g 
lowered  upon  any  stick  he  may  have  had 
under  the  iron,  If  he  did  have  such  stick 
under  the  Iron,  then  the  Jury  must  find  for 
the  defendant"  0)  "In  forming  their  cm- 
elusion  as  to  the  cause  of  the  fall  of  the 
plaintiff's  Intestate  from  tbe  scaffold,  the 
Jury  must  confine  themselves  to  the  evidence 
in  the  cause,  and  they  may  look  to  tbe  fact 
If  It  be  a  fact,  that  he  fell  through  tbe  space 
between  the  two  planks  on  the  scaffold,  and 
the  width  €t  that  space  was  giren  by  tbe 
witnesses,  to  determine  whether  or  not  he 
was  oTcrcome  by  heat  or  slckneas,  or  faint- 
ing, and  fell  or  was  thrown  down  by  the  Iron 
striking  the  scaffold.  If  It  did  strike  the  scaf- 
fold." There  were  v«dlct  and  Judgment  for 
the  plaintiff,  assessing  the  damages  at  $5,- 
840.16.  The  defendant  appeals,  and  assigns 
as  error  the  several  rnllngs  of  tiie  trial  court 
to  which  exceptions  were  reserved. 

Tillman  ft  Oampbell,  for  appellant  Lane 
ft  White,  for  appellee^ 

DOWDELL,  J.  Tbe  plaintiff  sues  as  ad- 
ministratrix to  recover  damages  for  an  In- 
Jury  to  her  Intestate  resulting  in  his  death, 
caused  by  the  alleged  negligence  of  the  de- 
fendant's superintendent  one  Stevens.  The 
complaint  contained  some  twenty  or  more 
counts.  All  of  these  counts  but  two— the  Bec< 
ond  and  the  fourth— hare  been  eliminated  by 
the  rulings  of  the  court  below.  Demurrers 
to  the  second  and  fourth  counts  were  over- 
ruled by  the  court  and  on  these  two  counls 
a  trial  was  had,  resulting  In  a  verdict  and 
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jQdgment  for  the  plaintiff,  and  from  this  Judff* 
meiit  the  present  appeal  Is  prosecuted. 

The  injury  complained  of  was  receiTed  by 
plaintiff's  Intestate  while  in  the  employment 
of  the  defendant,  and  In  the  discharge  of  bla 
duties  under  said  employment  Tbe  negli- 
f^ence  which  is  alleged  to  have  caused  the 
injury  consisted  In  the  negligent  giving  of  an 
order  by  the  defendant's  superintendent, 
who  WAS  In  charge  of  the  work,  at  a  time 
and  under  circumstances  known  to  the  said 
superintendent  that  would  probably.  In  Its 
executicm,  produce  certain  results  alleged  in 
the  complaint.  The  deceased  was  engaged 
at  the  time,  with  other  employes  of  the  de- 
fendant, in  raising  a  bar  of  iron  to  a  hang- 
ing scaffold.  The  bar  of  iron  was  three- 
fourths  to  flve-eighths  of  an  inch  thick,  4  to 
5  inches  wide,  about  50  feet  long,  and 
weighed  about  500  pounds.  It  was  being 
hoisted  to  a  hanging  scaffold,  which  was  12 
feet  abore  tbe  ground,  by  means  of  a  pul- 
ley, with  block  and  tackle.  The  pulley  rope 
was  wrapped  or  tied  around  the  bar  about 
12  feet  from  one  end,  being  the  end  first 
raised,  the  other  end  resting  on  the  ground. 
There  were  four  or  five  men  at  the  pulley 
rope  for  the  purpose  of  pulling  on  the  same 
to  raise  tbe  bar;  tbe  deceased  being  at  the 
time  on  tbe  scaffold  for  tbe  purpose  of  guid- 
ing tbe  end  of  tbe  bar,  and  to  otherwise  as- 
sist In  tbe  hoisting  and  receiving  of  tbe 
some.  While  so  engaged,  the  alleged  acci- 
dent happened,  which  resulted  in  tbe  death 
of  plaintiff's  intestate.  Tbe  second  count  of 
tbe  complaint,  to  which  a  demurrer  was  In- 
terposed, and  by  the  court  overruled,  after 
stating  certain  conditions  In  connection  with 
tbe  work  being  done,  which  tt  is  alleged  Ste- 
vens, the  superintendent,  knew,  avers  that 
Stevens,  "knowing  tbat  to  give  slack  to  the 
rope  to  which  said  bar  of  Iron  was  attached 
would  probably  cause  said  bar  of  Iron  to 
strike  upon  or  against  said  scaffold,  and  to 
cause  tbe  same  to  swing  or  oscillate,  negli- 
gently ordered  the  persons  in  charge  of  the 
pulley  by  which  said  bar  of  iron  was  being 
hoisted  to  give  slack  to  tbe  rope 'to  which 
said  bar  of  iron  was  attached,  which  they 
did,  and  because  thereof  said  bar  of  Iron 
was  thrown  or  struck  against  said  scaffold, 
causing  tbe  same  to  swing  or  oscillate,  and 
by  reason  tliereof  caused  plaintiff's  intestate 
to  fall  from  off  said  scaffold  to  the  ground, 
inflicting  the  injuries  aforesaid."  It  Is  not 
pretended  that  the  giving  of  the  order  to 
slack  tbe  rope,  or  its  execution,  was  an  act 
per  se  negligent,  but  only  became  so  when 
coupled  with  the  knowledge  on  tbe  part  of 
Stevens  of  the  existence  of  certain  facts 
averred.  For  aught  that  apiwars,  tbe  order 
given  was  not  an  anuecessary  one  in  tbe 
accomplishment  of  the  work  being  done.  It 
Is  not  averred  that  the  reasonable  and  prob- 
able result  of  tbe  swinging  of  the  scaffold 
would  be  to  throw  the  deceased  off.  A 
knowledge  of  the  probable  sti'lking  of  the 
Iron  against  tbe  scaffold  and  causing  tbe 


same  to  swing  does  not  Imply  a  km 
that  the  reasonable  result  of  tbe  s 
would  be  to  throw  the  deceased  fi 
scaffold,  nor  will  the  statement  of  1 
tbat  tbe  deceased  was  thereby  throw 
the  scaffold  supply  tbe  omission  of  £ 
ment  in  the  complaint  of  a  knowledgt 
part  of  Stevens  tbat  such  would  be  ti 
able  or  reasonable  result  of  the  gi 
said  order.  It  cannot  be  assumed  t 
cause  a  man  Is  on  a  scaffold  In  a  bc 
position,  be  will  fall  when  the 
swings.  ThiJB  count  does  not  show  t 
vens  knew  tbat  the  reasonable  effec 
order  would  be  to  cause  injury  to  Mi 
tbe  deceased;  nor  does  It  show  that 
bad  any  reason  to  anticipate  that  t 
would  -fall,  even  If  tbe  scaffold  swuz 
for  this  reason  we  do  not  think  that 
averred  constituted  negligence.  The  j 
stated  in  the  demurrer  to  this  count, 
er,  do  not  go  to  this  extent  -  The 
count,  after  setting  forth  substantix 
averments  contained  In  the  second,  i 
tlon  avers  tbat  Stevens,  "well  knowij 
tbe  slackening  of  saJd  rope  would  cav 
piece  of  bar  Iron  to  strike  or  press 
said*  scaffold,  and  cause  It  to  move  or 
and  thereby  have  «  tendency  to  thro-v 
tiff's  intestate  off  of  said  scaffold,  ' 
tbe  said  Stevens  well  knowing  at  tt 
that  it  was  dangerous  to  the  plaintiff" 
tate  to  cause  said  rope  to  be  slacke 
said  iron  descend  as  aforesaid,  witbou 
other  person  being  on  tbe  scaffold  tc 
said  intestate  la  receiving  said  bar 
These  averments,  when  coupled  with  t 
ers  as  to  Stevens'  knowledge  of  othe 
averred,  and  also  of  the  fact  that  the 
at  the  time  no  other  person  on  the  s 
to  assist  in  receiving  tbe  iron,  and  w 
further  averment  tbat  the  negligent 
of  tbe  order  and  Its  execution  caused 
Jury,  rendered  this  count  unobjectiou: 
tbe  grounds  of  demurrer  stated. 

I>urlug  the  progress  of  tbe  trial,  tbt 
permitted  the  plaintiff,  against  the  oh 
of  tbe  defendant  to  Introduce  evide 
tests  made  by  certain  witnesses  up 
scaffold  two  years  after  tbe  alleged  ac 
for  the  purpose  of  showing  to  what 
the  scaffold  could  be  made  to  swing  o 
late.  Tbe  evidence  shows  tbat  tbe  s< 
at  tbe  time  of  such  tests,  had  been  r€ 
from  where  it  was  at  tbe  time  of  Met 
fall,  and  bad  been  put  away  for  futu 
tbat  It  was  not  in  tbe  same  conditio! 
was  at  tbe  time  of  tbe  accident;  tha 
were  no  braces  upon  it,  whereas  ther 
braces  at  tbe  time  of  tbe  accident  to  1 
steady.  Not  being  substantially  In  tbi 
condition  that  It  was  when  the  accidei 
pened  two  years  previously,  we  thir 
evidence  was  clearly  Irrelevant,  and 
not  have  been  admitted.  It  was  call 
to  prejudice  the  minds  of  the  Jnry  b: 
Ing  out  the  suggestion  that  the  scaffo 
easily  made  to  swing.   As  was  said  i 
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Jones,  snpia;  utd,  If  tbe  ehorfe  bad  astf 
mfsIeedlBg  tendency,  it  was  tb/b  duty  of  ai;>- 
peUant  to  have  met  the  same  by  aaklng  for 
an  explanatory  charge. 

Tbe  measure  of  proof  In  all  dTll  actions  la 
to  reasonably  satisfy  the  Jury.  Obai^ 
wblch  require  satlafactlfHi  beycmd  reasonable 
doobt  exact  too  blgh  a  degree  of  proof,  and 
Bhonld  never  be  given.  Charges  likewise  In- 
Btmeting  the  Jnry  that  if  they  are  In  doubt 
as  to  which  one  of  two  or  more  causes  pro* 
dnced  the  Injury  complained  of,  they  should 
find  for  tbe  defendant,  are  properly  refused. 
Charges  which  single  out  particular  parts 
of  tbe  evidence,  tiiereby  giving  undue  prum- 
>  Inence  to  such  erldenoe,  have  been  often  con- 
demned by  tbis  conrt,  and  are  i«operly  re- 
fused. 

We  have  not  ctneldered  tiie  charges  seria- 
tim, but,  as  the  caae  most  be  reversed  for 
the  errors  pointed  out  we  tbink  what  we 
bare  said  will  snffldentiy  answer  tor  tbe  pur- 
poses of  anotbor  triaL  Beversed  and  re- 
manded. 


court  in  Clay's  Obk;  108  AU.  231,  1A  Sootb. 
300:  *rnie  only  eBoct  of  ancb  evidmce  was 
to  eonCnse  and  mislead  tbe  jury's  mind  from 
tbe  real  Issues  of  the  case,  prom  the  very 
fact  that  tile  court  let  It  In  against  the  ob- 
jection of  the  defendant,  it  was  calculated  to 
Impress  tbem  that  It  was  a  dangerous  fact 
against  tbe  company."  Opinion  evidence,  w 
evidence  of  experts,  as  to  matters  within 
comm<Ht  knowledge.  Is  InadmlsslUe.  Ball- 
road  Ca  V.  Jones.  114  AbL  610.  21  South.  007. 
The  structure  and  condition  of  tbe  icafftdd, 
tbe  dlmenslms  and  weight  <^  tbe  iron,  and 
tbe  manner  of  its  handling  being  known,  tbe 
natural  effect  of  the  Iron's  striking  against 
tbe  scaffold  was  a  matter  within  commw 
knowledge,  and  the  Jury  was  as  competent 
to  form  an  opinion  as  a  witness;  and  we 
think  the  court  in  this  respect  erred  in  per^ 
mitting  the  witness  to  give  bis  <Hpinton 
agalnBt  the  objection  of  tbe  defendant. 

In  tbe  case  of  Railway  Co.  v.  Mutch,  97 
Ala.  196,  11  South.  894,  21  L.  R.  A.  316,  It 
was  said  by  this  court  quoting  from  16  Am. 
&  Eng.  Enc.  Law,  p.  43G:  "To  constitute  ac- 
tionable negligence,  there  must  be  not  only 
causal  connection  betwe»i  the  ne^fgence 
complained  of  and  the  Injury  suffered,  but 
the  connection  must  be  by  natural  and  un- 
broken sequence,  without  Intervening  effi- 
cient causes,  so  that  but  for  the  negligence 
of  the  defendant  tbe  injury  would  not  taave 
occurred.  It  must  not  only  be  a  cause,  but 
it  must  be  the  proximate— that  Is,  the  direct 
and  Immediate  efficient— cause  of  the  Injury." 
That  portion  of  the  oral  charge  of  the  court 
in  tbe  following  language:  "If  It  [tbe  defend- 
ant] was  guilty  of  negligence  with  regard  to 
him  in  the  doing  of  the  work,  lu  and  about 
tbe  doing  of  tbe  work  he  was  employed  to 
do.  then  It  Is  liable  for  the  damages  r^nlt- 
Ing  from  the  negligence.  If  he  was  himself 
without  fault,"— does  not  correctly  state  the 
law  as  laid  down  In  the  cnse  of  Railway  Co. 
V.  Mutch,  supra,  and,  standing  alone,  imex* 
plained,  would  be  error;  but  wlien  token 
in  connecti<ni  with  other  portions  of  the 
oral  cbarge,  which  Insti'ucted  tbe  jury  to  the 
effect  that,  if  there  existed  other  efficient 
cause  or  causes  intervGning  between  the  al- 
leged negligence  and  the  Injury,  the  plaln- 
tier  could  not  then  recover,  the  portion  ex- 
cepted to  as  atwve  set  out  was  relieved  of 
reversible  eiror. 

Tbe  measure  of  damages  in  a  case  like  the 
present  was  correctly  laid  down  In  the  case 
of  Railroad  Oo.  v.  Trammell,  98  Ala.  SCO,  9 
South.  870,  but  In  the  estimation  of  dam- 
ages the  question  of  life  expectancy  Is  one 
of  fact  to  be  left  to  the  jury  to  be  determined 
by  them  under  all  the  facta  and  circumstan- 
ces relating  tnereto.  Railroad  Co.  v.  Jones, 
U4  Abi.  633,  21  South.  507.  We  do  not  think, 
howevM',  that  the  portion  of  the  oral  cbarge 
excepted  to  Is  open  to  the  objection  urged 
by  tbe  appellant.  l%e  court  did  not  under^ 
take  by  this  charge  to  state  to  tbe  Jury 
what  tbe  duration  was,  as  In  the  Case  of 


GEORGE  V.  ROSS  et  aL 
(Supreme  Court  of  Alabama  Jan.  22,  1001.) 
AGENCY— BURDEN  OF  PROOF. 
Where  the  reformation  of  a  contract  Is 
sought  to  be  established  under  an  agreement 
with  the  agent  of  a  party  to  the  contract  the 
burden  is  upon  the  person  seeking  to  make  the 
proof  to  show  that  said  agent  was  especially 
authorized  by  his  principal  to  enter  into  the 
agreement  of  reformation,  or  that  he  was  the 
general  agmt  of  the  principal,  and  the  agree- 
ment of  refMmation  was  witlun  tbe  sctqte  of 
Itis  anthority  as  sack  agent 

Appeal  from  chancery  court  Barbour  coun- 
ty; W.  L.  Parks,  Chancellor. 

Bill  by  Fannie  M.  George  against  Sarah  J. 
Ross  and  others.  Judgment  for  defendants. 

and  plaintiff  appeals.  Affirmed. 

The  bill  sought  to  have  set  aside  and  de- 
clared void  certain  conveyances  executed  by 
said  Sarah  J.  Ross  and  the  other  defend- 
ants, and  to  have  the  property  conveyed 
therein  subjected  to  the  payment  of  com- 
plainant's debt  The  bill  was  filed  by  the  com- 
plainant as  a  creditor  of  tbe  defendant  Sa- 
rah J,  Ross,  and  it  was  averred  in  the  bill 
that  the  Indebtedness  from  Sarah  J.  Ross  to 
tbe  complainant  was  a  balance  alleged  to  be 
due  upon  a  mortgage  debt  contracted  In  1890. 
It  was  then  averred  In  the  bill  that  to  secure 
a  loan  of  ?5,000  made  by  the  complainant  to 
Sarah  J.  Robs,  the  latter  executed  a  mortgage 
on  certain  lands;  that  there  was  at  different 
times  $2,000  paid  on  this  mortgage;  that  up- 
on default  being  made  upon  the  balance  re- 
maining due,  the  mortgage  was  foreclosed, 
and  the  property  was  purchased  at  a  price  of 
$3.000.— $160  thereof  going  to  the  payment  of 
tbe  attorney's  fees  for  the  foreclosure,  and 
tbe  balance  thereof  being  applied  towards 
the  payment  of  the  mortgage  indebtedness. 
It  was  further  averred  that  "interest  at  tbe 
rate  of  ten  per  centum  per  annum  .was  add-  i 
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ed  In  and  made  a  part  of  Bald  debt,  aa  ahown 
upon  the  face  of  said  paper;  tbat  snbaequrait 
to  tbe  execution  of  said  note  and  mwtgage, 
and  prior  to  the  law  day  thereof.  It  was 
agreed  and  understood  by  and  between  tbe 
partlea  thraeto  tbat  the  rate  of  Intereat  upon 
tbe  said  debt  BbotUd  be  eight  per  cent  per 
annum;  and  that  no  other  rate  of  Intereat 
was  ever  demanded  on  aald  debt";  tbat,  aft- 
er giving  credit  for  the  partial  paymenta  that 
had  been  made  and  the  amount  paid  at  the 
forecloBure  sale,  there  remained  atlll  due 
upon  said  IndebtedneBB  94.000.  It  waa  then 
averred  tbat  after  the  execution  of  aald  mort- 
gage, and  while  Sarah  J.  Rosa  waa  Indebted 
to  tbe  comidainant  In  a  large  amount,  afae- 
executed  to  aoveral  of  bw  children,  who  are 
named  as  ber  co-defendants  In  the  bill,  vol- 
untary conveyances  of  all  of  her  property. 
Tbe  prayer  of  the  bill  was  that  these  several 
ctmveyancea  be  set  aside,  and  the  property 
conveyed  therein  be  subjected  to  said  several 
amounts  alleged  to  be  due  the  complainant 
In  the  answer  filed  by  the  defendants  It  waa 
averred  that  tbe  indebtedness  to  the  com- 
plainant was  not  the  Indebtedness  <tf  Sarah 
J.  Ross,  but  was  the  Indebtedness  of  her  hus- 
band, and  tbat  she  was  only  a  surety  thereon; 
that  the  Interest  charged  on  said  Indebted- 
ness was  usurious;  and  that  she  had  never 
agreed  to  a  reformatloik  of  the  contract  re- 
ducing tbe  rate  of  Interest  from  10  to  S  per 
cent  pOT  annum,  nor  did  she  ever  autborlae 
any  one  to  do  so  for  her.  Tbe  evidence  for 
the  complainant  tended  to  show  tbat  the 
loan  made  by  the  complainant  to  Sarah  J. 
Ross  waa  negotiated  for  ber  by  her  son  G. 
R.  Ross;  that  Sarah  J.  Roaa  had  notbing  pec- 
aonally  to  do  with  the  loan;  that  the  trana- 
actlon  was  had  through  ber  agent,  C.  R. 
Ross;  that  O.  R.  Ross  managed  the  business 
of  Rosa  &  Co.,  which  was  owned  by  Mrs.  Sa- 
rah J.  Ross,  and  he  had  the  general  control 
of  said  business,  and  looked  attee  It  In  all  of 
Its  particulars;  that  be  represented  Sarah 
J.  Ross  la  all  matters  rating  tbraeto;  that 
be  paid  her  taxes  and  gave  In  ber  property 
for  assessment;  tbat  he  Insured  ber  proper^ 
ty  for  her,  and  paid  tbe  premiums  thereon 
from  time  to  time  as  policies  were  Issucfd  and 
renewed;  tiiat  said  C  R.  Ross  rented  out 
the  property  for  his  mother,  and  collected 
the  rents  therefrom,  and  made  repairs  or  su- 
perintended the  makbig  of  repairs  on  tbe 
wrae.  And  there  was  other  evidence  that 
said  C.  B.  Boss  paid  tiie  monthly  bills  for 
bis  mother.  The  evidence  for  the  complain- 
ant showed  that  by  the  reformation  of  tbe 
note  and  mortgage  the  usurious  rate  of  In- 
terest as  diarged  was  reduced  to  a  legal  rate, 
and  was  made  under  an  agreement  with  C. 
R.  Ross  as  agent  of  Sarah  J.  Ross.  Sarah  J. 
Ross,  in  ber  deposition,  testified  that  the 
note  and  mortgage  held  by  tbe  complainant 
were  not  glrat  to  evidence  and  secure  a 
debt  of  hers,  but  were  given  for  a  debt  of 
her  husband,  and  tbat  she,  at  his  Instance, 
became  tbe  surety  therefor.  She  further  tes- 


tified that  she  did  not  agree  to  a  refonnatlw 
of  the  contract  In  which  the  usury  diatged 
waa  dlnilnated  by  remitting  tbe  excess  of 
the  legal  rate  on  tbe  loan,  ma  did  ahe  antboi^ 
ize  any  one  elae  to  do  ao.  She  denied  that 
C  R.  Boss  had  the  managemoit  and  control 
<Kf  tbe  business  ot  Ross  ft  Co.,  which  was 
designated  as  the  "Carriage-Shop  Business," 
and  tbat  he  bad  no  anthwlty  from  her.  In 
writing  or  otherwise,  to  altar,  change,  or  to 
agree  to  a  reftomatlou  of.  any  ctmtract  she 
had  entered  Into;  nor  did  she  authorise  him 
to  enter  into  an  agreement  with  the  com- 
plataiant  for  the  reformation  of  the  contract 
Involved  In  this  suit  Mrs.  Sarah  J.  Boas 
testified  tbat  O.  B.  Boas  waa  not  her  ngeat 
in  respect  to  any  business  matter,  and  had 
no  authority  frcMu  her  to  transact  any  busi- 
ness with  the  complainant;  that  be  waa  not 
her  general  agent  in  any  respect  It  is  un- 
necessary to  aet  out  In  detail  the  ottier  facts 
at  the  case.  On  the  submission  of  the  cause 
on  the  plradings  and  proof  tbe  chancellor 
rendered  a  decree  denyli^  the  relief  prayed 
tor,  and  ordering  the  bill  dismissed.  From 
this  decree  tiie  complainant  ai^ieals,  and  as- 
signs the  rendition  thereof  as  error. 

P.  B.  McKenzIe  and  G.  L.  Comer,  for  ap- 
pelant A.  H.  Merrill,  tor  appelleea. 

BOWDBLL,  J.  The  blU  In  this  case  Is 
that  of  a  common  creditor  aeelting  to  set 
aside  erataln  omveyancea  of  the  alleged 
debtor  on  the  ground  ot  fraud.  The  decree 
appealed  from  was  rendered  by  the  chancel- 
lor  on  the  facts  upon  a  submlaslon  of  the 
cause  on  pleading  and  proctf  tor  final  decree. 
Aa  averred  In  tbe  bill,  the  alleged  Indebted- 
ness was  a  loan  of  95,000  made  the  com- 
plainant to  the  respondent  Sarah  J.  Ross, 
and  for  which  she  executed  ttie  note  and 
mortgage  described  in  tbe  bill.  The  bin  ad- 
mlta  payments  of  ^000  on  the  alleged  In- 
debtedness, and  further  ahowa  tbat  the 
mortgage  waa  subsequmtly  foreclosed,  and 
the  iHx>perl7  mortgaged  bought  In  for  tbe 
complainant  at  and  for  the  sum  $3,000. 
The  bill  admits  that  the  rate  of  Interest 
agreed  upon  and  charged  on  aald  loan  was 
usnrlous,  but  the  complainant  seeks  to  avoid 
the  taint  of  usury  in  the  contract  by  aver- 
ring a  subsequent  reformation  of  tbe  con- 
tract whereby  tbe  usury  was  ^mlnated  by 
remitting  the  nceaa  of  legal  intereat  oa 
said  loan.  Thla  alleged  nformatioo  of  tbe 
contract  reated  in  parol,  and  Is  further 
sought  to  be  sustained  by  showing  that  It 
was  made  by  one  O.  R.  Boss  as  the  agent  of 
the  respondent  Sarah  3.  Boss.  The  alleged 
agency  and  reformation  of  the  ctmtract  are 
expressly  denied  by  tiie  respondent  Aa  the 
ttfU  shows  on  Its  face  that  the  principal  of 
tbe  loan  was  fully  paid  off  and  dlacbaived  by 
tbe  admitted  payments  and  the  foreclosure 
of  tbe  mortgage,  tbe  complainant  at  the  fil- 
ing ot  the  bill  conld  claim  ito  debt  against 
the  respondent  Sarah  J.  RMa»  unleaa  ,the 
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arnmente  of  the  bill  as  to  the  reformatloo 
of  the  contract  are  sustalued  by  the  proof; 
and  to  suBtain  this,  of  course,  the  agency  of 
C.  B.  It088  woultl  necessarily  hare  to  be  I 
proven.  It  Is  a  plaiq  proposition  that  where  ; 
the  question  of  agency  la  a  disputed  fact  the 
declarations  of  tlie  reputed  agent  are  in-  I 
aufllclent  and  incompetent  to  show  the  agen- 
cy; and  where,  as  in  this  case,  the  fact  of 
A  general  and  universal  agency  Is  relied  on, 
neither  a  special  agency,  nor  occasional  acts 
ootslde  of  the  special  agency,  althongb  rec- 
ognized and  ratified  by  the  reputed  principal, 
are  sufficient  to  establish  a  universal  agen- 
cy, esi)eclally  in  the  face  of  the  sworn  denial 
of  the  alleged  principal.   If  it  be  conceded 
that  G.  K.  Ross  had  the  management  and 
control  of  the  business  of  Ross  &  Co.,  which 
was  the  carriage-shop  business,  and  admit- 
ted to  be  owned  by  Mrs.  Sarab  J.  Ross,  no 
authority,  as  agent,  to  agree  and  consent  to 
the  refomuttlon  of  the  contract  of  loan,  could  | 
be  inferred  from  the  management  and  con- 
trol of  said  business;  such  reformation  of 
the  couti-act  of  loan  not  being  within  the 
scope  of  the  authority  and  employment  of 
said  C.  R.  Ross  as  the  manager  of  said  bnsl- 
nesB  of  Roes  &  Co.  We  think  the  weight  of 
the  evidence  is  decidedly  against  the  theo- 
ry of  a  universal  agency  of  C.  R.  Rosa,  as 
sought  to  be  established  by  the  complainant 
TlK  bill  alleges  an  expense  account,  In  at- 
torney's fees  and  advertisement,  of  ¥100,  In- 
cident to  the  foreclosure  of  the  mortgage,  i 
which.  It  Is  averred,  should  be  deducted  from  | 
the  price  bid  at  the  foreclosure  sale,  bnt  n>i  I 
proof  whatever  was  offered  to  sustain  this  : 
charge.  The  proof  Hhows  that  the  loan  was 
made,  that  the  contract  was  tainted  with  ! 
usury,  and  that  the  principal  of  the  loan  has  ! 
been  repaid,  while,  on  the  other  hand,  the 
averments  of  the  agency  of  G.  R.  Ross  to  re- 
form the  contract  are  not  sustained  by  the 
evidence.  On  this  theory  of  the  case,  the  de- 
cree of  the  chancellor  dismissing  complain- 
ant's bill  on  the  facts  was  properly  rendered. 
This  view  of  the  case  renders  it  unnecessary 
to  consider  other  questions  raised  In  argu- 
ment.  Let  the  decree  of  the  chancellor  be 
affirmed. 


COOK  et  al.  v.  MALONE  et  al. 
(Supmne  Court  of  Alabama.  Jan.  23,  1001.) 
PLEA  OP  SET-OFF— BURDEN  OF  PROOF— 
EVIDENCE. 

1.  When  set-off  is  pleaded,  the  burden  of  es- 
tablishing the  truth  of  such  plea  rests  on  the 
defendant;  and  when,  to  establish  such  plea, 
the  defendant  introduced  evidence  tending  to 
prove  that  the  plaintiSs  owed  him  for  the  price 
of  rotton  sold,  and  the  plaintiffs'  evidence  tends 
to  show  that  when  they  bought  the  cotton  they 
paid  the  defendant  for  it  In  cash,  a  charge  is 
free  from  error  which  Instructs  the  jury  that 
the  burden  of  proof  is  on  the  defendant  to  es- 
tablish the  fact  that  the  plaintiffs  bought  the 
cotton,  and  that  they  had  not  paid  the  defend- 
ant for  said  cotton.  . 

2.  Where,  on  the  trial  of  a  case,  the  evidence 
la  confllctinf  as  to  a  material  fact  under  the 


Inuea  as  formed,  testimony  which  of  itself  is 
not  relevant  to  any  issue  in  the  case,  but  which 
is  Corroborated  by  other  testimony  upon  a  dis- 
puted point,  is  admissible. 

Appeal  from  circuit  court,  Henry  county: 
J.  C  Richardson,  Judge. 

Action  by  Malone  &  Sons  agalnat  R.  E.  Cook 
&  Co.  Verdict  for  plaintiffs,  and  defendants 
appeaL  Affirmed. 

This  was  an  action  of  assumpsit  to  reco\-er 
$100.37,  with  interest,  alleged  to  be  due  the 
plaintiffs  from  the  defendants.  The  defendants 
pleaded  the  general  issue,  and  also  interposed 
pleas  of  set-off,  In  which  they  alleged  that  the 
plaintiffs  were  indebted  to  the  defendants  in 
the  mm  of  $128,  which  was  due  and  unpaid. 
During  the  examination  of  R.  B.  Cooli,  one  of 
the  defendants,  be  testified  to  the  fact  of  the 
selling  of  the  cotton  to  the  plaintiffs,  and  that 
the  pTaintiffs  had  never  paid  for  the  said  cot- 
ton. "This  witness  denied  in  his  testimony  that 
he  was  in  Dothan  on  December  20,  1897,  on 
the  day  the  cotton  was  alleged  to  have  been 
sold.  Several  witnesses  examined  for  the 
plaintiffs  testified  positively  to  R.  B.  Cook  be- 
ing in  Dotban  on  Decemb^  20,  1887.  and  to 
the  fact  that  the  plaintiffs  paid  said  Cook  the 
money  for  the  cotton  at  the  time  it  was  pur- 
chased, on  said  date, — December  20,  1897. 
During  the  examination  of  one  Espy  as  a 
nritucss.  and  after  he  testified  that  he  saw  R. 
E.  Cook  In  the  plaintiffs'  stwe  in  Dothan  on 
December  20th,  he  further  testified  that  he 
was  not  positive  that  it  was  on  December 
20th,  but  that  he  was  in  Dothan  only  once 
about  December  20,  1807,  and  when  there  he 
carried  cotton  to  the  warehouse  of  J.  P.  Dor- 
sey.  Upon  the  examination  of  J.  F.  Dorsey 
as  a  witness,  he  was  asked  by  the  plaintiffs 
if  the  witness  "Espy  was  in  Dothan  on  the 
20th  of  December,  1S97."  The  defendants 
objected  to  the  question  because  it  called  for 
Illegal,  irrelevant,  and  immaterial  testimony, 
and  duly  excepted  to  the  court's  oveiTuling 
their  objection.  Upon  this  witness  answeruu 
that  said  Espy  was  in  Dothnn  on  December 
20,  1807,  the  defendants  moved  to  exclude  said 
answer  upon  the  ground  that  it  was  illes^l. 
irrelevant,  and  immaterial  testimony.  The 
court  overruled  the  objection,  and  the  defend- 
ants dnly  excepted.  The  poi'tion  of  the  court's 
general  charge  to  which  the  defendants  sep- 
arately excepted  is  copied  in  the  opinion.  The 
defendants  asked  the  court  to  give  to  the  jury 
the  following  written  charge,  and  separately 
excepted  to  the  court's  refusal  to  give  the 
same  as  asked;  "The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that  Ma- 
lone &  Sons  bought  the  six  bales  of  cotton 
from  the  defendants  on  the  20tb  of  December, 
1897,  then  the  burden  of  proof  is  on  the  plain- 
tiffs to  reasonably  satisfy  the  jury  that  tli 
have  paid  the  defendants  for  the  same,  and, 
failing  so  to  do,  their  verdict  will  be  for  the 
defend  nuts." 

B.  A.  Pearce,  for  appellants.   Espy,  Far- 
mer &  Espy,  for  appellees. 

SHAItPE,  J.  To  establish  their  pleas  of  set- 
off, the  defendants  Introduced  evidence  tend- 
ing to  prove  that  the  plaintiffs  owed  them 
the  purchase  price  of  cotton  sold  by  them  to 
the  plaintiffs.  Plaintiffs  resisted  that  claim 
by  evidence  tending  to  show  they  bought 
the  cotton  for  cash  then  presently-  paid  to 
defendants.  The  court  gave  the  following, 
among  other,  Instructions  to  the  Jury:  "The 
burden  of  proof  Is  on  the  defendants  to  e»- 
tabllsb  the  fact  that  Malone  and  Sons  bought 
the  six  bales  of  cotton,  and  that  they  had 
not  paid  the  defendants  for  said  cotton.**  It 
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la  hen  liiErleted  for  defeodants  tbat  the 
charge  violated  the  rule  atated  generally  in 
8  Brick.  Dig.  p.  698,  IS  1.  2,  and  applied  to  a 
cross  action  of  set-off  In  Snodgrasa  t.  Cald- 
well, 90  Ala.  818,  7  South.  834,  which  sub- 
jects the  party  relying  on  the  defenee  of 
payment  to  the  burden  of  proof.  That  rule 
is  applicable  only  'where  the  lasue  Is  whether 
an  ludebtcdncsa  assumed  to  have  been  In 
existence  has  been  discharged  by  payment. 
In  this  case  the  payment  the  plaintiffs 
sought  to  prove  was  not  of  a  debt,  but  was 
one  occurring  In  the  consummation  of  a  cash 
purchase.  A  sale  wherein  no  credit  la  ei- 
tlier  expressly  or  Impliedly  given,  but  which 
is  atrictly  for  cash,  1b  not  consummated  un- 
til the  consideration  Is  paid.  1  Ben].  Sales, 
§  335  et  seq.;  Shiues  v.  Stelner,  76  Ala.  458; 
Blacksbear  v.  Burke,  74  Ala.  239.  In  such  a 
sale  payment  concurs  with  the  passing  of 
ownership  In  the  property,  so  that  no  In- 
delitedness  for  the  price  can  Intervene.  On 
the  trial  the  controversy  and  conflict  In  evi- 
dence was  as  to  the  character  of  the  sale  of 
cotton,— whether  It  was  such  as  gave  rise 
to  an  Indebtedness,  rather  than  as  to  wheth- 
er an  Indebtedness  had  been  paid.  Aa  ap- 
plied to  that  Issue,  the  court's  charge  waa 
correct.  The  burden  of  proving  a  prima  fa- 
cie case  for  allowance  of  the  set-off  was  cer- 
tainly on  the  defendants.  Brigbam  v.  Car- 
lisle, 78  Ala.  243.  To  make  such  a  case,  it 
was  Incumbent  on  them  at  least  to  show  not 
merely  e  sale  of  the  cotton  claimed  for,  but 
such  B  sale  aa  brought  the  plaintiffs  in  debt 
to  them,  and  this  called  for  proof  that  cash 
payment  was  not  made.  For  the  same  rea- 
sons, the  charge  requested  by  the  defendants 
was  properly  refused.  Dorsey'a  statement 
In  evidence  was  admissible,  being  corrobo- 
rative of  other  testimony  upon  a  material 
and  disputed  point.  The  judgment  will  be 
affirmed. 


BODTHERN  BUILDING  ft  LOAN  ASS'N  T. 
CASA  GRANDE  STABLE  CO. 

(Supreme  Court  of  Alabama.  Jbd.  22,  1901.) 
CONTRACT  OP  CORPORATION— VALIDITY— CAN- 
CBLUATION  OF  MORTOAGE. 
1.  Where  a  corporation  is  orgnuized  under 
the  general  laws  of  the  state,  which  provided 
that  it  may  borrow  money  aud  mortgage  its 
property  to  secure  the  loan,  but  which  farther 
provided  that  such  mortgage  cannot  be  made 
otherwise  than  by  the  cousent  of  the  holders 
of  a  large  part  in  value  of  the  capital  stock, 
expressed  by  a  vote  at  a  meeting  of  the  stock- 
holders called  for  the  purpose,  of  the  time  and 
place  of  which  meeting;,  and  of  the  purpose  for 
which  it  is  called.  30  days'  notice  shall  be 
given  each  stockholder,  the  execution  of  a 
mortgage  by  such  corporation,  to  secure  the 
loan,  in  any  other  way  than  that  so  preacribed 
by  the  statute,  is  ultra  virea,  and  the  mortgage 
fio  executed  is  void. 

.  2.  Although  a  corporation  executes  a  mort- 
gage which  is  ultra  vires  and  void,  it  cannot 
maintnin  a  bill  in  equity  for  the  purpose  of  the 
cancelintion  of  sucli  niort ,i;.ise,  without  offer- 
ing to  do  equity  by  restorlii:;  to  the  mortgage* 
the  amount  remaining  doe  thereon. 


Appeal  from  chancery  court  Morga 
tf ;  W.  H.  Stmpaon,  Judge. 

Bill  by  the  Cnsa  Grande  Stable  C 
against  the  Southern  Building  &  Loai 
elation.  Judgment  for  complainant,  i 
fendant  appeals.  Affirmed. 

The  bill  in  this  case  was  filed  by  the  \ 
against  the  appellant 

It  was  averred  in  the  bill  that  tt 
plflinant  had  negotiated  a  loan  with  the 
nnt,  and,  for  the  purpose  of  securing  t 
of  the  moucy,  had  subHci-ibed  for  capit; 
of  the  defendant  ussociation,  and  had  g 
bond  and  executed  a  mortKage  to  sec 
payment  of  the  same,  upon  certain  t 
owned  by  the  complainant;  that  this  Ic 
negotiated  and  consuuimatcd  on  the 
building  Hud  loan  plan.  It  was  further 
in  the  hill  that  the  act  of  the  complai 
borrowing  the  money  was  ultra  vires;  t 
complainant  was  organized  under  the 
incorporation  laws  of  the  state  and  had 
thority  to  subscribe  for  the  capital  s 
auother  coi'poration;  that  the  loan  wa 
without  the  consent  of  the  stockholders 
complainant  corporation  and  without  a  : 
being  held  therefor  as  required  by  atnt 
was  also  averred  in  the  bill  that  by  re 
alleged  default  in  the  payment  of  the 
ments  due  the  defendant  aa  retiuired 
contract,  the  defendant  was  proceef 
foreclose  said  mortgage.  In  Its  blU,  tl 
plniuRDt  offered  to  do  equity  by  paying 
defendant  Ruch  amount  as  might  be  aacc 
to  be  legally  due  it. 

The  prayer  of  the  bill  was  that  the 
ing  of  the  money  and  the  trnnsnctioi 
the  defendant  on  the  part  of  the  com[ 
be  declared  ultra  virea  and  void;  that  tl 
\  and  bond  be  canceled  and  that  the  cane 
I  of  the  mortgage  from  the  complainant 
I  defendant  be  decreed  ;  that  an  account  b 
I  and  the  amount  complainant  should  ec 
\  restore  to  the  defendant  be  adjudged,  a 
the  defendant,  its  agent  and  attorneys, 
I  strained  and  enjoined  from  proceeding  w 
I  making  the  threatened  foreclosure  ac 
The  other  facts  of  the  case  necessary 
understanding  of  the  decision  on  the 
appeal,  are  sufliclently  atated  in  the  opi 
Upon  the  final  submission  of  the  caui 
the  pleadings  and  proof,  the  chancellor  < 
that  the  complainant  waa  entitled  to  tfa 
prayed  for,  and  ordered  that  upon  tl 
ment  by  the  complainant  to  the  defeni 
the  amount  ascertained  to  be  due  it,  tt 
and  bond  and  the  mortgage  executed 
complainant  to  the  defendant  be  deliv* 
and  canceled.   From  this  decree  the  de 
appeals,  and  assigns  the  rendition  the 
error. 

Harris  &  EJyster,  R.  W.  Walker,  am 
.  rence  Cooper,  for  appellant.  £}.  W.  C 
.  for  appellee. 

HARALSON.  J.  The  blU  attacks 
Udlty  of  the  bond  and  mortgage  of  tl: 
plalnant  company  on  several  ground 
That  they  were  given  to  secure  a  loan 
company  at  a  greater  rate  of  Interest, 
per  cent  per  annum,  and,  under  the 
under  which  said  company  was  orj 
(Code  18S6,  §  1G64,  subd.  7),  said  boi 
mortgage  were  ultra  vires  and  voii 
said  stable  company  Is  a  corimnition 
Ized  under  the  general  laws  of  the  sta1 
log  only  the  powers  and  authority  coi 
by  statute,  and  that  no  power  Is  glvt 
by  statute  to  subscribe  for  the  stock 
other  corporation,  and  that,  eaJd  stab 
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pany  was  without  power  to  execute  the 
mortgage,  wlttaoat  the  consent  of  the  holders 
of  the  larger  part  In  value  of  fhe  capital 
Btock  of  said  company,  expressed  by  a  vote 
at  a  meeting  of  the  stockholders,  called  for 
that  purpose,  according  to  the  requirements 
of  Bald  secUon  1C64  of  the  Code  of  1886. 

To  the  bill  as  originally  filed,  a  demurrer 
was  Interposed  by  the  defendant  corporation, 
and  the  same  was  overraled.  On  appeal  to 
this  court,  the  decree  waa  affirmed,  and  the 
eqnltdes  of  the  bill,  ou  the  averments  as 
made,  were  sustained.  Sonthem  Building  & 
I^oan  Ass'n  y.  Caaa  Grande  Stable  Co..  119 
Ala.  175.  24  South.  ffSfi. 

The  question  of  uaury  as  presented  In  the 
evidence  fntrodnced  on  the  trial  of  the  cause. 
Is  quite  dlfTerent  from  that  presented  on  the 
face  of  the  bin.  We  deem  It  unnecessary 
to  pass  on  the  question  of  usury,  as  It  la  now 
presented  on  the  facts,  since  It  Is  not  neces- 
sary for  the  determination  of  the  cause  In 
the  view  we  take  of  It  In  another  of  Its  as- 
pects. We  refer,  as  touching  the  question,  to 
Southern  Building  &  Loan  Ass'n  v.  Annlston 
Loan  &  Trust  Co.,  101  A!a.  582,  15  South.  123, 
29  L.  R.  A.  120;  Sheldon  v.  Association,  121 
Ala.  2T8,  25  South.  SaO;  Johnson  v.  Associa- 
tion, 121  Ala.  524.  36  Sooth.  201;  Assoclar 
tlon  T.  Ballard  (Ala.)  27  Sontfa.  971. 

It  Is  conceded  that  one  corporatlou  cannot. 
In  the  absraice  of  express  statutory  authoiv 
Ity,  become  an  Incorporator  by  subscribing 
for  the  cttidtal  stock  of  a  new  corporation, 
or  Invest  Its  capital  stock  In  the  capital  stock 
of  another  corporatloa.  Lnmber  Oo.  t.  Rees, 
108  Ala.  022, 15  Sontti.  637;  Commercial  Fire 
Ins.  Co.  T.  Board  of  Revenue,  99  Ala.  1,  14 
South.  490.  But,  It  Is  omtended  with  pMrasl- 
blUty.  that  this  prlttclirte  lias  no  application 
to  a  transaction  with  a  building  and  loan 
sssodation  already  tn^nlzed  and  operating, 
wbere  a  borrower  Is  required  by  Its  rules 
and  regulations  to  subscribe  for  certain 
shares  of  Its  stock,— a  device,  peculiar  to  snch 
InstltntlonB,  upon  which  loans  are  alone  ef- 
fOcted.  As  bearing  on  the  question  wo  r^er 
to  Etad.  Bldg.  Ass'ns,  282,  |  821;  Thomp. 
BIdg.  Ass'ns  (2d  SML)  216. 1 114.  As  the  point 
Ib  unnecessary  to  the  decision  of  the  cause 
wo  express  oo  oplnlm  on  It. 

The  section  of  the  Code  at  186G  above  re- 
ared to,  nnder  which  the  computlnant  coi^ 
poratlon  was  organised,  and  which  Is  the  law 
of  Its  existence,  provides  that  thp  corpora- 
tion may  borrow  money  at  a  rate  not  exceed- 
ing 8  per  cent  per  annnm.  and  mortgage, 
convey  or  pledge  its  proper^  to  secure  the 
loan;  but  It  fnovldes,  that  such  mortgage, 
cmiveTance,  or  pledge  must  not  be  made  oth- 
erwise than  by  the  consent  of  the  holders  of 
the  larger  part  In  valiw  of  the  capital  stock, 
expressed  by  a  vote  at  a  meeting  of  the 
stockbf^ders.  called  for  the  purpose,  of  the 
time  and  place  of  which  meeting,  and  of 
tiie  purpose  for  which  ft  Is  called,  80  days* 
notice  Shan  be  given  each  stockholder  per^ 
sonally,  whose  residence  Is  known,  and  by 
publication  for  four  conaecutlve  weeks  In 


the  newspaper  published  nearest  to  the  place 
of  business  of  the  corporation. 

When  this  cause  was  here  on  Its  form«r 
appeal.  It  was  held  that  the  borrowing  oC 
money  by  this  corporation  waa  unauthorized 
unless  It'  was  done  by  the  consent  of  the 
holders  of  the  larger  part  In  value  of  the 
capital  stock  expressed  In  the  manner  pre- 
scribed in  said  section  of  the  Code,  which 
waa  enacted  for  the  protection  of  stockhold- 
ers. Southern  Building  &  Loan  ABs'n  v.  Casa 
Grande  Stable  Co.,  110  Ala.  181,  24  South. 
886;  Nelson  v.  Hubbard,  96  Ala.  238,  253,  11 
South.  428,  17  L  R.  A  375;  Barrett  v.  Pol- 
lak  Co.,  108  Ala.  390.  18  South.  615.  It  Is 
also  well  understood  that  the  doctrine  of  es- 
topi)el  cannot  be  Invc^ed  by  the  defendant  to 
bar  the  right  of  the  corporation  Itself  or  of 
any  of  its  stockholders  to  raise  the  question 
of  Its  own  ultra  vires  and  void  act,  against 
the  enforcement  of  the  loan  by  the  lender. 
Banking  Co.  v.  Smith,  76  Ala.  572,  581;  Ma- 
chine Co.  V.  Wilkinson,  79  Ala.  312,  814; 
Stelner  v.  Lnmber  C}o.,  120  Ala.  128.  26  Sooth. 
494. 

In  this  case,  the  complainant  received 
from  the  defendant,  as  a  loan,  the  sum  of 
$3,500,  a  large  part  of  which  it  used  in  re^ 
moving  a  prior  mortgage  on  the  prbperty 
embraced  in  defendant's  mortgage,  and  It 
aj)pears  It  received  the  full  benefit  of  the 
loan.  Hie  evidence  fully  established  the 
fact,  and  it  Is  undisputed,  that  said  loan 
was  apiilled  for  to  the  defendant,  by  two  of 
the  stockholders  of  the  stable  comimny,  who 
owned  less  than  one-half  ot  the  stock  in 
said  company,  and  was  efiCected.  and  the 
mortgage  given  by  them  In  the  name  of  t^e 
company  on  Its  property,  to  secure  the  same, 
without  the  knowledge,  ctmsent  or  authority 
of  the  other  stockholders,  and  vtthout  a 
meeting  of  stockholders  called  for  the  pur- 
pose aa  required  by  the  statute.  I^e  loan 
was,  therefore,  as  was  held  on  the  forma 
appeal,  entirely  unaothOTized  and  void  as 
such  against  the  company  and  Its  sharchold* 
W8.  It  would,  however,  be  manifestly  In- 
equitable, as  Is  well  settled  In  equity  prac- 
tice, for  the  complainant  to  come  Into  a  court 
of  equity  to  avail  itself  of  the  Invalidity  of 
its  mortgai^  to  secure  this  loon,  without  of- 
fering to  do  equity  by  restoring  to  defendant 
the  amount  remaining  dne  thereon.  Mort- 
gage Co.  T.  Sewell,  02  Ala.  163.  9  South.  143. 
13  L.  R.  A.  290;  Security  Co.  t.  PoweU,  97 
Ala.  483,  12  South.  55;  Grlder  T.  Mortgage 
Co.,  99  AhL  281,  12  South.  7TB;  Glddeus  T. 
Boiling,  09  Ala.  819.  13  South.  511. 

The  complainant  apprehending  the  force 
and  necessity  of  this  principle  to  the  main- 
tenance of  Its  bill,  offered  to  do  equity,  aucE 
to  restore  to  the  defendant  the  full  amount 
of  said  loan,  less  the  amounts  that  had  been 
returned  to  the  defendant  The  court  very 
correctly  held  the  complainant  to  this  offer, 
and  proceeded,  from  data  furnished  by  the 
evldeuce,  to  ascertain  for  itself  this  balance 
remaining  unpaid  on  said  loan,  and  found  It 
at  the  date  of  the  decree,  to  be  the^am  oC 
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$892.92,  upon  the  payment  of  which,  It  was 
ordered  that  the  bond  and  mortgage  of  the 
complainant  to  the  defendant  be  canceled 
and  held  for  naught. 

We  find  no  error  In  the  decree  of  the  cour^ 
and  It  Is  affirmed. 

Affirmed. 


INTERSTATE  BUILDINri  &  LOAN  ASS-N 
T.  BROWN. 

(Snprcinp  Court  of  Alabama.  Jan.  22,  1001.) 

BUILDING  AND  LOAN  ASSOCIATION—USURY. 

The  lending  of  mone^  by  buildioK  and 
loan  asBoriatioiis,  organizrd  under  the  gcnoral 
Iqws  ot  this  state,  according  to  the  building 
and  loan  plan,  and  on  audi  terms  as  are  pre- 
scribed by  the  by-laws  of  euch  association,  and 
in  accordance  with  the  provisions  of  the  stat- 
ute relating  thereto,  is  not  restricted  by  tho 
statute  regulating  the  rate  of  interest  generally, 
and  such  contracts  are  not  void  for  usury. 
The  fact  that  a  building  and  loan  asviociation 
derives  its  power  under  the  general  stiitiites  of 
another  state  does  not  affect  or  change  the 
principle  here  announced,  since  foreign  corpora- 
tions of  this  character,  upon  comuliance  with 
the  conditions  prescribed  by  the  laws  of  this 
state,  hare  a  right  to  enter  into  snch  contracts. 

.A,pi)eal  from  chancery  court,  Pike  county; 
R.  B.  Kelly,  Judge. 

Bill  by  W.  L.  Brown  against  the  Interstate 
Building  &  Loan  Association.  Decree  for 
complainant,  and  defendant  appeals.  Re- 
versed. 


The  bill  averred  that  the  complaina 
a  resident  citizen  of  Pike  county,  Al 
that  the  Interstate  BuUding  &  Loan  J 
tlon  was  a  private  corporation  orgaob 
chartered  under  the  laws  of  the  state  i. 
gla,  and  was  doing  business  by  its  ( 
tborized  agent  In  this  state.  It  wc 
averred  that  the  defendant  assoclatii 
Incorporated  for-  the  purpose  of  doing 
eral  building  and  loan  association  b 
and,  as  It  was  authorized  to  do  um 
general  laws  of  the  state  of  Georgia 
lished  by-laws,  rules,  and  regulatious 
government  of  its  business.  There  w 
set  out  in  detail  the  substance  of  tl 
laws,  rules,  and  regulations,  which 
that  the  business  of  the  defendant  < 
-tlou  was  conducted  under  the  mutual  I 
and  loan  association  plans,  and  its  1 
rules,  and  regulations  were  substanti: 
same  as  are  found  in  the  building  a 
associations  organized  under  the  laws 
state.  The  provisions  of  such  by-lawi 
and  regulations  governing  borrowlns 
holders  and  the  negotiations  of  loan 
the  association  required  that  the  b 
was  to  pay  on  his  stock  and  upon  tb 
and  interest  In  monthly  installment! 
no  loan  could  be  made  except  to  a  st( 
er.  unless  otherwise  specially  ordered 
board  of  directors;  and  that  when  t 
ments  on  the  stock,  together  with  the  i 
laticns  resulting  from  the  pronts,  6d 
forfeits,  matured  the  stock,  the  mon 
rowed  was  considered  as  refunded, 
setting  out  these  by-laws,  rules,  and 
tlons  with  more  or  leas  detail,  the  co 
ant  averred  that  In  the  month  of  No 
1889^  he  negotiated  a  loan  of  $000  w: 
Interstate  Building  &  Loan  Assoclatloi 
before  said  association  would  make  sa 
It  required  the  complainant  to  subsci 
12  shares  of  what  Is  known  and  a 
'capital  stock,'  and  make  three  mon 
vanc3  pajnnents  thereon,  which  1 
*  •  *  that  on  the  25th  day  of  No 
1880,  he  executed  and  delivered  to  sal 
elation  his  boni  In  the  sum  of  (1,20( 
cure  said  loan,  the  conditions  of  whli 
were  that  complainant  would,  on  the 
Thursday  of  each  and  every  month  ai 
and  every  year  aft^r  the  date  of  sai 
pay  to  said  association  the  sum  of  ^ 
a  monthly  iustailmcnt  on  said  loan, 
as  interest  on  said  loan,  and  cont 
make  said  paymputs  for  and  until  su 
as  each  share  of  the  stock  borrowed  oi 
niiiture;  •  •  •  that  on  the  same  t 
at  the  same  time,  he  executed  an< 
cred  to  said  association  a  mortgage 
real  estate  d?scrlbed  •  •  •  to 
said  loan  of  ?('-<«);  *  •  •  that  on  t 
day,  and  at  tlie  same  time,  he  traj 
and  delivered  to  said  association  his 
shares  of  stock  as  further  security  : 
loan  of  $1)00;  that  all  of  this  was  i 
of  coniptainant  by  said  association  b 
would  make  said  16an  to  him;  and  tb 


The  court  below  In  the  decree  rendered  In  this 
cause,  which  was  affirmed  at  a  former  day  of  the 
term,  held  that  defendant's  cross  bill  was  without 
equity  and  dlsmtsaed  tbe  same.  It  also  decreed  that 
the  said  bond  and  mortsase  of  complalaant  to  de- 
fendant, described  In  tbe  pleadings,  were  Iiull  arid 
Told.  The  decree  also  ascertained  the  mortgaged  In- 
debtedness from  complainant  to  defendant. 

It  now,  upon  further  consideration  of  the  caus*  ap- 
pears, that  said  decree.  In  declaring  said  bond  and 
mortgage  null  and  void  was  erroneous,  since  com- 
plainant Is  not  entitled  to  that  relief,  until  It  has 
pertormed  tbe  equity  offered  In  its  bill,  vix.,  to  pay 
back  to  defendant  the  money  It  received  with  inter- 
est, — and  falling  ChlB.  It  would  be  entitled  to  no  re- 
lief  at  all  In  tbe  case;  and  It  further  appears  that 
to  do  complete  Jiistlee  between  the  parties,  said  de- 
cree needs  modiflcatlon  and  extension  of  provision. 
To  these  ends,  it  In  hereby  ordered,  adjudged  and  de- 
creed, that  the  afRrraance  of  said  decree  by  this 
court  at  a  former  day  of  tbe  term  be,  and  tbe  same 
Is  hereby  set  aside;  and  the  court  proceeding  to  ren- 
der and  direct  the  decree  tbat  should  have  been  ren- 
dered by  the  lower  court,  doth  order,  adjudge  and  de- 
cree that  tbe  cross  bill  of  the  defendant  Is  without 
equity,  and  that  the  same  be  and  It  is  hereby  dis- 
missed; that  the  amount  of  fS9Z.92,  as  ascertained  by 
tbe  court  below  to  be  due  and  owing  by  complainant 
to  defendant,  on  tbe  28tb  October,  18P9.  is  the  cor- 
rect amount  so  due  and  owing.  It  la  further  ordered 
and  decreed,  that  said  sum  be  paid  by  complain- 
ant to  defendant,  or  its  attorneys  of  record,  or  to  the 
register  of  the  court,  on  or  by  the  let  day  of  August, 
with  the  Interest  thereon  from  the  Z8th  day  ot 
Oi^taber,  ISSS,  and  falllDg  to  make  such  payment  by 
that  dale,  tbe  chaucery  court  shall  peremptorily  dis- 
miss said  bill  out  of  court;  but  if  complainant  shall 
well  and  truly  pay  said  sum  ea  above  ordered,  on  or 
by  the  day  named,  then,  and  In  that  event,  tbe  chan- 
cery court  shall  enter  a  decree  holding  and  declaring 
said  bond  and  mortgage  to  be  void,  and  ordering  the 
same  to  be  delivered  up  and  canceled,  and  so 
marked  on  the  record  of  the  same  In  the  probate  of- 
fice of  Morgan  county.  It  is  further  ordered  that 
complainant  and  defendant  pay,  each,  one-hall  ol 
the  costs  of  tbe  appeal. 

Reversed,  rendered  in  part  and  remanded. 
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these  secorlties  be  did  secure  from  said  a»- 
Boclatlon  a  loan  of  (600."  It  was  then  areis 
red  that  In  August.  1891,  tbe  complainant 
negotiated  an  additional  loan  of  $500  with 
said  association,  and  the  same  requirements 
were  made  as  to  the  subscription  of  stocks, 
the  execution  of  bond  %nd  the  mortgage,  and 
the  delivery  of  the  stock  subscribed  to  him 
as  additional  security,  as  were  required  of 
him  In  the  prerlons  loan.  In  each  of  these 
loans  the  mortgage  was  executed  upon  the 
same  property.  The  complainant  then  aver- 
red that  from  November  25,  1889,  to  March 
11,  1896.  be  paid  to  said  association  on  ac- 
connt  of  the  first  loan  the  sum  of  $742.80, 
which  sum  was  made  up  of  various  sums 
paid  as  monthly  Installments  on  said  loan 
and  Interest  and  flues,  and  that  prior  to 
July,  1890,  he  had  paid  on  account  of  said 
loan  largely  more  than  enough  to  satisfy  said 
sum.  with  legal  Interest.  He  further  averred 
that  from  the  month  of  August  1891,  to 
March.  1896,  he  paid  to  the  association  on 
account  of  the  additional  loan  of  $500  the 
sum  of  which  sum  was  made  up  of 

various  sums  paid  as  monthly  installments 
on  said  loan,  and  as  Interest  thereon  and 
fines,  as  required  by  the  by-laws,  and  that 
said  sum  of  9^&60,  when  added  to  the  over- 
pins  doe  the  complainant  by  said  ss&oelatlon 
on  account  of  the  overpayments  of  the  first 
loan,  makes  a  sum  largely  more  than  enough 
to  satisfy  the  second  loan  of  $500.  After  then 
averring  that  there  was  nothing  due  to  the 
association  from  the  complainant  iq>on  either 
of  said  loans,  the  bill  then  continued  that, 
notwithstanding  this  fact,  the  complainant,  In 
August  1896.  threatened  to  foreclose  the 
mortgage  under  the  power  therein  contained; 
tfaat  at  this  time  an  agreement  was  reached 
between  the  complainant  and  himself  by 
which  the  mortgages  were  to  be  foreclosed, 
and  the  property  reconveyed  to  him;  that  la 
accordance  with  tbe  terms  of  this  agreement 
the  mortgages  were  foreclosed  under  the 
power  therein  contained  on  July  20,  1886; 
that  at  tbe  foreclosure  sale  the  vice  presi- 
dent of  the  association  became  tbe  purchaser, 
bidding  the  amount  the  association  alleged 
to  be  due  from  the  complainant  with  the  ex- 
ception of  a  few  dollars,  which  were  paid  by 
the  complainant;  that  afterwards  the  said 
purchaser  reconveyed  said  property  to  the  as- 
sociation for  a  recited  consideration  of  $900, 
which  was  the  amount  paid  by  him.  and  on 
September  2,  1896,  the  said  association  recon- 
veyed the  property  to  the  complainant  for  the 
recited  consideration  of  $900,  to  be  paid  as 
therein  named;  that  to  secure  tbe  purchase 
money  of  this  last  conveyance  to  him,  the 
complainant  executed  to  the  defendant  his 
bond  and  mortgage  upon  said  property.  The 
complainant  then  averred  that  said  foreclo- 
sure and  the  conveyance  thereunder  were 
made  In  accordance  with  a  special  agreement 
between  the  parties,  and  they  were  not  bona 
fide  transactions,  "but  that  all  of  aatd  trans- 
actions were  made  and  entered  into  for  the 
298o:— «2 


express  purpose  of  evading  tbe  usury  In  said 
debt  and  mortgage,  and  for  tbe  purpose  of 
covering  the  same  by  shifting  the  property 
from  one  to  another,  so  as  to  purge  the  said 
contracts  of  said  usury,  and  for  the  excess 
purpose  of  shutting  the  complainant  off  from 
pleading  usury  to  said  contract";  and  that 
all  of  said  foreclosure  proceedings  were  "for 
the  express  purpose  of  defeating  tbe  objects 
and  purposes  of  the  usury  laws  of  this  state." 
It  was  further  averred  that  notwithstanding 
the  recitals  of  the  bond  and  mortgage  exe- 
cuted by  the  complainant  he  never  borrowed 
from  said  association  any  money  or  other 
property  thereof,  but  that  they  were  given 
for  and  on  accotmt  of  the  loans  thereafter 
made,  and  to  further  secure  the  same;  that 
notwithstanding  these  facts,  he  had  paid  on 
account  of  said  loans  a  sum  largely  more 
than  enough  to  pay  off  said  debt  and  the  in- 
terest thereou,  but  that  the  association  was 
claiming  that  he  was  Indebted  to  It  in  the 
sum  of  $900,  and  was  proceeding  to  foreclose 
the  last  mortgage  executed  by  him  for  the 
purpose  of  collecting  said  alleged  debt;  and 
that  if  permitted  to  proceed  under  the  power 
of  said  mortgage.  It  would  result  in  forcing 
the  complalnaut  to  pay  a  debt  he  never  con- 
tracted, and  which  he  had  paid  according  to 
the  by-laws  of  the  association.  The  com- 
plainant then  averred  that  he  was  not  at  the 
time  of  the  filing  of  the  bill,  and  had  never 
been,  "a  member  of  said  association,  and  that 
he  never  owned  In  his  own  right  any  of  the 
capital  stock  thereto,  and  that  he  was  never 
accorded  any  of  the  tights  and  privileges  of  a 
stockholder  In  said  association,  but  that  re- 
quiring him  to  subscribe  for  said  stock  In 
said  association  and  the  Issuing  of  said  stock 
to  him  was  a  mere  guise  or  scheme  on  the 
part  of  said  association,  concocted,  planned, 
and  adopted  for  the  purpose  of  and  with  the 
design  of  exacting  from  tbe  complainant  for 
the  use  of  the  money  borrowed  by  him,  a 
greater  per  cent  than  the  legal  rate  of  Inter- 
est"; and  that  all  moneys  paid  to  such  asso- 
ciation by  him  were  payments  on  the  loans 
made  to  him.  The  prayer  of  the  bill  was 
that  an  Injunction  Issue  restraining  the  said 
assodatloQ,  its  agents  or  attorneys,  from  fur- 
ther prosecuting  the  foreclosure  proceedings 
until  the  final  determination  of  the  suit;  that 
upon  the  final  hearing  the  chancellor  would 
decree  that  the  mortgages  given  In  the  first 
Instance  to  secure  the  respective  loans  had 
been  fully  paid  prior  to  tbe  foreclosure  there- 
of, and  that  said  foreclosure  was,  therefore, 
a  nullity,  and  that  the  respondent  acquired 
no  rights  or  title  thereunder,  and  that  the 
same  be  canceled;  that  It  be  further  decreed 
that  tbe  bond  and  mortgage  executed  to  se- 
cui-e  the  $900  after  the  foreclosure  of  the 
mortgage  was  void  for  the  want  of  considera- 
tion; that  It  be  further  decreed  that  all  of 
said  contracts,  bonds,  and  mortgages  were 
usurious,  void,  and  unenforceable.  To  this 
bill  the  defendant  demurred  upon  several 
grounds,  which  may  be  mimmarisw^^^J^gJ^ 
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lows:  "Oi  The  bill  Ooea  not  contain  eanl- 
ty;  C2)  the  bill  does  not  safflclently  chaise  a 
dalm  of  nsory.  In  that  it  does  not  show  the 
amount  of  1UI117  claimed;  (ffi  It  does  not 
show  the  amount  paid  by  claimant  Id  excess 
of  S  per  cent  Interest;  (4)  said  btll  shows  on 
Its  face  that  no  nsurlons  Interest  was  taken 
or  reserved  h7  the  reqiondent  tram  the  com- 
plainant." Cpcm  the  sDbmlssliHi  of  the  cause 
upon  the  demuneis,  the  chancellor  held  that 
they  wa«  not  well  taka,  and  ruidered  a 
decree  overruUng  them.  From  this  decree 
the  defendant  appeals,  and  assigns  the  rendi- 
tion Uiereof  as  error. 

Fmter,  Samfotd  &  CamdU  tm  i^tpdlant. 
S.  R.  Brannen,  for  appellee. 

SHA.RPB,  J.  It  appears  from  the  bill  t&at 
the  contracts  which  are  complained  of  as  be- 
ing usurious  were  made  pursuant  to  b^-laws 
of  the  defendant  aBsoclstlon,  which  required 
Its  borrowing  members  to  pay  In  monthly  In- 
stallments interest  eo  n(»nlne  on  loans  at  the 
rate  of  6  per  cent  per  annum,  and  also  to 
pay  monthly  stated  sums  on  stock  subscribed 
for  until  the  stock  matured.  In  addition  to 
such  monthly  payments,  such  members  were 
required  to  pay  membership  fees,  and  also 
Ones,  in  case  any  were  Imposed,  for  defaults 
in  making  payment  Receipts  from  such 
sources  were  to  go  into  a  fond,  wlilch,  after 
deducting  expenses  of  the  association,  were 
to  be  divided  as  profits,  and  the  share  appor- 
tioned to  a  borrowing  member  was  to  be  ap- 
plied to  maturing  his  stock.  The  accumula- 
tion of  such  dividends  to  an  amount  equal 
to  tbe  par  value  ot  the  stock  had  the  effect 
of  maturing  It  and  of  canceling  the  mem- 
ber's obligation  to  pay.  and  of  discharging 
mortgages  given  to  secure  the  same.  Except 
where  default  In  making  payments  rendered 
tbe  mortgage  presently  collectible,  the  bor- 
rower was  never  to  individually  pay  the  prin- 
cipal sum  borrowed,  but  for  that  the  asso- 
ciation could  look  alone  to  profit  dividends 
accruing  under  tbe  plan  stated.  This  court 
has  several  times  decided  that  in  contracts 
of  this  class  tbe  obligation  to  pay  on  stock 
In  the  association  Is  to  be  regarded  as  sep- 
arate from  the  obligation  to  pay  Interest 
Southern  Building  &  Loan  Asb'h  v.  Anniston 
Loan  &  Trust  Co.,  101  Ala.  582,  IS  South.  123; 
Sheldon  v.  Association.  121  Ala.  278.  25  South. 
820:  Johnson  v.  Association  (Ala.)  28  South.  2. 
Complainant's  CMitracts  with  the  defendant 
afiRoclatlon  are  shown  to  have  been  made  in 
accordance  with  the  by-laws  referred  to,  and. 
treating  stock  dues  as  distinct  from  Interest 
they  do  not  call  for  interest  exceeding  the 
legal  rate.  That  the  OBsodatlon  derives  Its 
powers  from  another  state  does  not  affect 
the  question,  since  the  right  of  foreign  asso- 
ciations of  this  character  to  do  business  here 
upon  compliance  with  the  conditions  pre- 
scribed by  law  is  recognised.  Eslava  t.  As- 
sociation, 121  Ala.  480,  25  South.  1013.  The 
general  allegations  of  the  bill  to  the  effect 
that  complainant  was  never  a  member  of  the 


aaaodatlon,  and  that  Issuanoe  of  stock  to  him 
was  a  scheme  to  exact  more  than  legal  in- 
terest, and  that  the  Vova,  with  Intwest,  waa 
paid,  are  contndled  and  roulered  nogatorr 
hy  men  apedflc  aUegattons,  wUcb  abow  that 
complainant,  under  Us  contract,  became  a 
shareholder  In  Uw  aaaoelatlon.  wltta  the  right 
to  partlc^^te  m  Its  iwoata  by  having  bla  ahaxe 
thereof  ^pUed  to  the  maturing  ot  his  ntodt; 
and  that  bis  payments  have  been,  not  on  the 
principal  of  the  loans,  bnt  <m  account  of  his 
stock,  mmbershlp  fees,  and  fines,  tt^ether 
with  Interest  at  6  per  cent,  on  tbe  loan.  No 
facts  are  aUeged  to  abow  that  the  deCudant 
baa  refused  to  credit  complainant  according 
to  tbe  terma  ot  bla  cootraeta,  or  that  tiiere 
any  dlfflcnlty  In  acconntlng  which  neceaal- 
tatei  retention  <rf  tiie  bill  as  one  for  an  ae- 
oonnt;  nor  do  we  conatme  tbe  Idll  as  aecUng 
relief  except  upon  the  ground  ot  naniy.  The 
decree  an>ealed  f  rmn  must  be  reversed,  and 
om  will  be  here  rendered  snatalnlng  the  de- 
mnrrer  to  the  whole  btlL  Ttn  cause  wUl  be 
remanded,  with  leave  to  com^alnant  to  ap- 
^  for  amendmoit  to  the  blU  within  80  days. 
Bemaed  and  rendered,  and  runanded. 


HIGH  «t  nx.  T.  HOFITUAN  eC  aL 

(Supreme  Court  of  Alabama.   Feb.  12,  1901.) 
EJECTUENT—UORTQAaE— DEFAULT— IM- 

1.  In  an  action  of  ejectment  It  was  shown 
that  the  plalntiiCs  claimed  under  a  mortsage 
executed  by  tite  defendants,  who  were  aua- 
band  and  wife.  The  evidence  for  the  defend- 
ants tended  to  show  that  the  debt  whidi  the 
mortgage  was  given  to  secure  waa  a'  personal 
debt  of  the  husband,  and  that  the  lands  io- 
clnded  in  the  morteage  were  tbe  separate  prop- 
erty of  the  wife.  There  was  evidence  for  the 

Klaintiffs  tending  to  show  that  the  money  was 
taned  to  the  wife;  that  the  hnsbaad  negoti- 
ated the  loan  for  tbe  wife;  and  that  the  mon- 
ey was  nsed  and  applied  In  payment  of  the 
purchase  price  of  anothOT  tract  of  land,  which 
was  conveyed  by  deed  to  the  wife.  BM,  that 
a  charge  which  instructed  the  jury  that  if  thej- 
believe  from  the  evidence  that  the  money  was 
loaned  to  the  husband,  the  plaindflb  cannot 
recover,  and  the  verdict  ehonia  be  for  the  de- 
fendant, is  property  refused  as  b^ng  mislead- 
ing. 

2.  After  the  law  day  of  a  mortgage,  and  de- 
fault made  in  the  payment  of  tiie  secured  debt 
the  legal  title  to  the  mortgaged  premises  vests 
in  the  mortgagee,  and  he  may  convey  It  to  an- 
other, although  he  la  not  in  posses^tt.  ud 
does  not  assign  the  secured  debt 

Appeal  from  circuit  court  Tallapoosa  oom^ 
ty;  W.  D.  Denson,  Judge. 

Action  by  Hoffman  &  Graves  against  An- 
nie D.  and  W.  G.  High.  Judgment  for  plaln- 
tltfs,  and  defendants  amieal.  Affirmed. 

Tbe  plaintiffs  claimed  by  mesne  conveyan- 
ces under  a  mortgage  executed  by  the  defend- 
ants. Hoffman  &  Graves  was  a  co-partner- 
ship composed  of  Walter' Hofteian  and  W.  D. 
Graves.  W.  G.  and  Annie  High  executed  a 
note  to  one  Walta*  S>ffmas.  and  to  secure 
the  payment  of  fills  note  they  executed  a 
mortgage  upon  fiie  lands  liurolved  In  «idL 
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This  note  and  mortgage  were  dated  JannaiT 
SO,  1698,  and  were  made  payalde  on  Decern* 
ber  1, 18e&  Tbe  plalntlfl%  against  tbe  objec- 
tion and  wceptton  of  tbe  defendants,  bitrodn- 
ced  In  evidence  a  deed  from  Walter  Hoffman 
and  his  wife  to  Hoftean  ft  GraTea,  convey- 
ing, upon  a  redted  conaidoation.  the  lands4n- 
dnded  In  said  mortgage  and  InvolTed  In  this 
BBit.  Tbla  deed  was  dated  April  26, 1886.  W. 
p.  and  Annie  High  were  husband  and  wife, 
and  the  eridimce  for  tbe  defendants  tended  to 
Hbow  that  tbe  note  gtren  to  Walter  Hoffman 
was  for  money  borrowed  by  W.  D.  Hl^,  the 
bosband,  and  that  the  lands  conveyed  In  said 
mortgage  were  the  separate  property  of  tbe 
wife,  and  that  the  mcMrtgage  was  made  to  se- 
core  a  personal  Indebtedness  of  the  husband. 
Tbe  evidence  for  the  idaintlffs  was  In  con- 
flict In  this  regard,  and  tbe  tendoicy  thereof 
la  shown  by  the  opinion.  Under  the  opinion 
4m  tbe  present  appeal  it  is  unnecessary  to  set 
oat  tbe  other  facta  in  detail.  TTpon  tbe  In- 
troduction of  all  the  evidence  the  defendants 
requested  the  court  to  give  to  the  Jury  the 
following  written  charges,  and  separately  ex- 
cepted to  the  Courtis  refusal  to  ^ve  each  of 
them  as  asked:  (1)  "If  the  jury  believe  from 
tbe  evidence  that  Hoffman  loaned  tbe  money 
mentioned  in  the  mortgage  to  W.  G.  High, 
tbe  plaintiffs  cannot  recover,  and  your  ver- 
dict wlU  be  for  the  defendants."  (3)  "If  the 
jury  believe  all  of  the  evidence  in  this  case, 
they  most  find  for  the  defendants."  There 
were  verdict  and  Judgment  for  tbe  plaintiffs. 
Tbe  defendants  appeal,  and  assign  ss  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Wm.  M.  Lackey,  for  appellants.  Thos.  Ii. 
Bnlger,  for  apprises. 

DOWDEi:iL.J.  The  husband  and  wife  joint- 
ly executed  the  contract  and  mortgage.  The 
mortgage  was  upon  the  wife's  land.  There 
was  evidence  tending  to  ahow  that  the  bus- 
band  negotiated  tbe  loon  for  the  wife,  and 
that  the  money  so  obtained  was  used  and  ap- 
plied In  payment  of  purchase  price  of  a  piece 
of  land  which  was  conveyed  by  deed  to  the 
wife.  Under  this  phase  of  the  evidence, 
charge  No.  1  requested  by  the  defendants 
was  cleariy  misleading.  The  Jury  were  re- 
quired by  the  charge  to  find  for  tbe  defend- 
ants, if  they  believed  from  the  erldence  that 
the  loan  was  made  to  tbe  husband,— which 
they  might  have  well  believed,  and  at  the 
same  time  lielng  satisfied  from  the  evidence 
that  tbe  loan  was  also  to  the  wife;  or,  In 
.other  words,  upon  the  credit  of  both.  Tbe 
^'ault  of  tbe  charge  consisted  In  falling  to  con- 
fine the  question  of  tbe  loan  or  debt  exclu- 
sively to  tbe  husband. 

We  do  not  understand  that  It  was  Intended 
In  the  case  of  Downing  v.  Blair,  75  Ala.  216. 
to  assert,  as  contended  by  counsel  for  ap- 
pellants, that  a  mortgagee  may  not  convey 
the  legal  title  vested  In  him  by  tbe  mortgage 
nntil  after  the  law  day  ot  tbe  mortgage,  and 
default  made.   The  authority  dted  lii  that 


case  of  Welsb  t.  Pbinips,  Si  Ala.  309,  lays 
down  a  contrary  doctrine.  It  was  said  In 
Downing  v.  Blair  'that,  after  the  law  day  of 
a  mortgage,  and  after  default  In  payment  ot 
the  mortgage  debt,  tbe  estate  at  law— tbe  le- 
gal title  of  ^e  mortgaged  property— vests  In 
the  mortgagee,  and  this  title  he  can  convey 
by  apt  words  In  a  deed  of  conveyance,  al- 
though tbe  mortgage  debt  Itself  Is  not  as- 
signed." This  Is  unquestionably  correct  and 
true,  but  It  is  not  to  be  concluded  from  this 
that  tbe  learned  Judge  who  rendered  the  opin- 
ion Intended  to  lay  down  the  rule  that  a  mort- 
gagee may  not.  by  deed,  convey  tbe  legal  title 
until  after  the  law  day.  As  was  said  In 
Welsh  T.  PbiUlps,  supra:  "It  Is  manifest 
that  our  decisions  have  regarded  mortgages 
as  of  a  dual  diaracter,— a  conveyance  of  an 
estate  in  lands,  and  a  security  for  a  debt; 
bearing  one  character  In  a  court  of  law,  and 
another  In  a  court  of  equity.  At  law  It  Is  a 
conveyance  of  an  estate  in  lands,  with  a  con- 
dition annexed  which  may  defeat  It.  It  com- 
prehends the  entire  fee,  leaving  tbe  mort- 
gagor the  right,  on  the  performance  of  the 
condition,  to  restore  himself  to  bis  original 
estate.  *  *  *  It  would  not  eomiwrt  with 
this  theory,  now  too  firmly  ingrafted  In  our 
law  to  be  controverted,  to  assert  that  a  con- 
veyance by  tbe  mortgagee,  though  not  operat- 
ing an  assignment  of  the  mortgage  debt,  does 
not  pass  tbe  legal  title."  The  legal  title, 
then,  being  in  tbe  mortgagees,  and  by  the 
terms  of  the  mortgage  subject  to  the  defeas- 
ance condition,  there  is  nothing  to  prevent 
the  mortgagees  from  conveying  the  same  by 
deed.  Of  course,  the  legal  title,  when  so  con- 
veyed by  deed  before  tbe  law  day  ot  the 
mortgage,  would  still  be  subject  to  the  defeas- 
ance contained  In  the  mortgage.  However^ 
counsel  Is  mistaken  In  supposing  that  the  con- 
veyance was  made  before  the  law  day  in  the 
mortgage.  The  facts,  aa  the  record  In  tbe 
case  discloses,  show  that  the  deed  from 
Hoffman  and  wife  to  TTpfrman  &  Graves  was 
executed  after  tbe  law  day  of  the  mortgage 
from  High  and  wife  to  Hoffman.  The  ob- 
jections made  to  the  Introduction  of  certain 
deeds  are  not  argued  by  counsel;  besides,  we 
do  not  tfaink  there  is  any  merit  in  the  objec- 
tions, and  therefore  will  refrain  from  any 
discussion  of  tbe  same.  There  is  no  error  in 
the  reoHrd,  and  tbe  Judgment  la  aflbmed. 


SOUTHERN  RY.  CO.  r.  MOORBL 
(Supreme  Conrt  of  Alab&ma.    Jan.  2S,  1901.) 

BMPLOTBRS'  LIABILITY  ACT— WANTON  MIS- 
CONDUCT  OF  EMPLOY*  —  DEFBCTTVB  MA- 
CHINERY OF  RAILROAD. 

1.  An  employer  is  liable  In  damages,  under 
the  employers'  liability  act  <Oode,  fi  1749),  for 
the  wanton,  willful,  or  intentional  misconduct 
of  an  employ^  inflicting  personal  injury  npon 
another  empIojA 

2.  A  rope  used  fOr  lowering  timber  In  tbe 
conatmction  ot  a  trestle  along  a  railroad  track, 
by  means  of  which  heavy  timbers  are  out  into 
their  places.  Is,  in  no  sense,  a  part  c  ~ 
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worka,  machiner7.  or  plant  o(  a  railroad  com- 
pany; aod,  in  an  &cnon  to  recover  damages 
for  persoQal  injariee,  a  count  of  the  complaint, 
which  bases  the  plaintifE's  right  of  recovery  up- 
on a  defect  in  snch  rope  as  having  caused  the 
Injury  complained  of,  does  not  state  a  cause  of 
action,  ander  subdivision  1  of  the  employers* 
liability  act  (Code,  {  1749),  and  is  demurrable. 

Appeal  from  city  court  of  Blnnlngliam; 
William  W.  Wllkeraon,  Jndlge. 

Action  by  Isaac  F.  Moore  against  tbe 
Southern  Railway  Company  to  recover  for 
personal  injuries.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed. 

The  facts  of  the  case  pertaining  to  the 
accident  and  as  shown  by  the  evid«ice,  are 
as  follows:  Flalntifl  was  a  bridge  carpen- 
ter In  the  employment  of  defendant  corpora- 
tion, and  was  engaged,  at  the  time  of  the 
injury  complained  of,  In  building  a  trestle  on 
Uie  line  of  the  defendant's  road  near  Cordo- 
va, Ala.  One  Riley  was  the  BU[>erlotendent 
or  foreman  in  the  employment  of  defendant, 
and  In  charge  of  the  men  employed  in  the 
building  of  said  trestle,  and  of  the  tools, 
q^llances,  and  machinery  used  therein. 
Hie  trestle  upon  Which  they  were  at  work 
was  20  or  more  feet  from  tile  level  of  the 
ground,  and  very  heavy  timbers  were  used 
in  the  construction  of  the  same,  each  one 
weighing  from  1,200  to  1,600  pounds.  In 
handling  such  timbers.  It  was  necessary  and 
customary  to  use  n^s,  one  on  each  end  of 
such  timber,  and  let  them  down  from  above 
on  the  caps  below.  At  the  time  of  the  injury 
complained  of.  one  of  the  timbers,  while  be- 
ing let  down  as  usual,  became  displaced  or 
disarranged,  and  was  not  going  squarely  on 
the  caps,  and  the  snperlntendent,  Riley,  ot- 
dered  plaintiff  to  take  a  steel  bar  and  place 
upon  the  top  of  said  cap,  so  that  the  timber 
could  be  slid  Into  position.  In  obedience  to 
said  order,  plaintiff  placed  said  bar  on  the 
top  of  the  cap,  and  then,  without  any  warn- 
ing to  plaintiff,  the  superlnteudent,  Riley,  or- 
dered the  men  lowering  the  timber  to  let  it 
drop.  The  timber  was  dropped,  striking  the 
bar,  and  throwing  plaintiff  off  the  trestie,  In- 
flicting the  Injuries  complained  of. 

The  complaint  as  amended,  contained  9 
counts.  Each  of  the  counts  alleged  the  facts 
as  above  stated.  In  the  first  count  the  allega- 
tions of  the  complaint  were  as  follows:  "And 
plaintiff  avers  that  be  suffered  said  wotinds 
and  Injuries  by  reason  of  the  negligence  of 
a  perswi,  to  wit  John  Riley,  In  the  service 
or  employment  of  the  defendant  who  had 
superintendence  Intrusted  to  him.  while  In 
the  exercise  of  such  superintendence,  In  that 
said  Riley  negligently  and  carelessly  ordered 
and  permitted  the  said  heavy  piece  of  timber 
to  be  turned  loose  and  dropped  on  and 
against  said  rod  of  Iron  while  plaintiff  was 
holding  same."  The  averments  df  negligence, 
as  contained  In  the  second  count  were  Iden- 
tical with  those  of  the  first  count  with  the 
exception  that  It  averred  that  the  Injury  and 
damage  complained  of  were  "caused  by  rea- 
son of  the  willful  and  wanton  negligence  of 


John  Rlley,  the  foreman  as  aforesaid,"  who, 
seeing  tlie  plaintiff's  danger,  as  alleged, 
"negligently,  wantonly,  and  willfully  ordered 
said  piece  of  timber  torned  loose,  and  cause 
same  to  fall  against  and  npon  said  rod  with 
great  tmcei  and  violence,  to  the  Injory  of 
plaintiff  as  aforesaid."  In  the  third  count 
the  avermoits  Ot  negligence  were  as  foUowa: 
"And  plaintiff  avers  that  the  wounds  and  In- 
juries complained  of  were  caused  by  reason 
of  the  negligence  of  Jt^  Rlley.  the  foreman, 
who  was  at  the  time  In  the  service  and  em- 
ployment of  laie  defendant  to  whose  ordm 
and  directions  plaintiff  at  the  time  of  the 
Injuries  was  bound  to  conform,  and  did  con- 
form. In  that  said  John  Rlley,  knowing  and 
seeing  the  danger  of  plaintiff,  negligently 
and  carelessly  ordered  him  to  hold  said  piece 
of  Iron  tm  said  cap,  and  negligently  and  care- 
lessly caused  or  permitted  said  piece  of  tim- 
ber to  fall  with  great  force  against  said  rod 
while  plaintiff  was  holding  same,  all  to  the 
hurt  and  damage  of  plaintiff  as  aforesaid, 
and  plaintiff  avers  that  the  Injuries  complain- 
ed of  resulted  from  his  having  conformed  to 
said  order."  In  the  fourth  count  the  avei^ 
ments  of  negligence  were  the  same  as  those 
contained  in  the  third,  except  that  after  a) 
leglng  that  the  injury  was  caused  by  the 
willful  and  wanton  negligence  of  John  Riley, 
It  was  then  avored  that  "while  plaintiff 
was  holding  the  rod  on  the  cap,  the  said 
John  Rlley  negligentiy,  carelessly,  wlOfnUy. 
and  wantonly  caused  said  i^ece  of  timber 
to  fall  or  be  dropped  with  great  force  on  and 
agaliwt  said  rod  of  Iron,  all  to  the  damage  of 
plaintiff  as  aforesaid,  and  plaintiff  avers  that 
said  Injuries  complained  of  resulted  from  his 
having  conformed  to  said  order."  The  fifth, 
sixth,  and  seventh  counts  of  the  complaint 
were  stricken.  The  averments  of  negligence 
in  the  eighth  ,and  ninth  counts  of  the  com- 
plaint were  as  follows:  **That  one  of  the 
ropes  used  by  the  defendant  for  lowving  the 
timbers  as  aforesaid  was  old,  and  had  be- 
come  worn,  and  had  Imots  or  hangers  to  It 
so  that  IQ  lowering  the  timbers  as  aforesaid, 
the  same  would  get  caught  and  hang;  that 
on  said  day  and  date  a  heavy  timber,  which 
was  being  lowered  by  means  of  said  rope, 
became  hung  on  account  of  the  defects  there- 
in, and  while  plaintiff  was  holding  a  bar  of 
Iron  on  the  cap,  to  which  said  piece  of  tim- 
ber was  being  lowered,  as  his  duty  required, 
said  timber,  on  account  of  said  defective 
rope,  suddenly  fell  with  great  force  on  or 
against  said  bar  which  plaintiff  was  holding, 
thereby  throwing  plaintiff  down  and  off  said 
trestie  with  great  violence,  all  to  plalntiflTs 
hurt  and  damage,  as  alleged  in  the  first  count 
of  this  complaint;  and  plaintiff  alleges  that 
the  Injuries  so  received  were  caused  by  res- 
son  of  a  defect  In  the  condltitm  of  the  ways, 
works,  machinery,  or  plant  connected  with, 
or  used  in,  the  business  of  said  defendant  in 
that  the  ropes  used  to  lower  the  timbers  Id 
the  construction  of  said  trestie  were  old, 
worn,  and  d^ecUve,  so  as  tiycai 
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ben  to  catdi  and  tall  with  a  Jerk;  andploln- 
tis  allies  that  auch  defect  arose  from,  or 
bad  not  been  dlacorered  or  remedied  owing 
to.  the  negligence  of  the  defraidajut,  or  of 
Borne  person  In  the  service  of  tte  defWidant, 
and  Intrusted  by  It  with  the  duty  of  ae^ng 
that  the  ways,  works,  machinery,  or  plant 
were  In  proper  cwdltlon."  **{0i  WbUe  ptaUn- 
tin  was  holding  said  rod  on  said  cap,  the 
said  John  BH^  negUgently  Inatmeted  and 
ordered  a  peraon  hi  the  onployment  of  de- 
fendant to  take  a  bar  and  unloose  the  rope, 
and  in  obedlmoe  to  said  orders  and  Instmc- 
tXooB  said  person  did  nnloose  said  rope,  and 
ttiereby  cause  said  timber  to  fall  tm  and 
against  said  rod.  and  threw  plaintiff  down 
and  injured  him,  as  before  alleged,  all  to  hia 
damage  aforesaid." 

TO  the  first  oonnt  of  the  onnplalnt  ttte 
defendant  demorred  iqjwn  the  ftrilowlng 
grounds:  (1)  It  does  not  allege  that  RUey. 
at  the  time  he  gare  the  ordtt,  knew  that 
plaintiff  was  holding  the  Iron  rod;  0t)  taiat 
said  count  falls  to  show  tbat  the  timber  could 
have  been  lowered  on  the  cap  In  any  otho- 
manner,  w  that  It  was  done  In  a  manner 
tbat  waa  unusual  and  unuecess^.  TO  tbe 
third  count  the  defendant  demurred  upon 
the  ground  that  It  Is  shown  by  the  aver- 
ments  therein  that  the  obedience  to  the  order 
of  BUey  for  plaintiff  to  hold  tbe  Iron  bar 
mentioned  did  not  cause  the  taijury  complain- 
ed ot,  but  another  Interradng  cause  brought 
About  the  Injury.  To  the  second  and  fourth 
counts  the  defendant  demurred  upm  tiie 
ground  ttM  tliey  purported  to  be  causes  of 
action,  vaAex  section  17^  of  the  Code,  where- 
as there  could  be  no  cause  ot  action  arising 
under  such  statute  In  favor  of  an  emiMoy6 
against  hia  employer  for  his  willful  or  wan- 
ton Injury.  To  tbe  eighth  count  of  the  coafl 
plaint  tbe  defendant  demurred  npim  the 
ground  that  said  count  tslls  to  show  the 
identity  of  the  pcarson  whose  negligence  Is 
complained  oC  To  the  ninth  count  the 
defendant  demurred  xtgon  the  following 
grounds:  <1)  Sidd  count  falla  to  show  tbat 
the  Injury  complained  of  was  the  proximate 
result  ot  any  u^Ugence  of  BU^  in  giving 
the  Instmetltm  or  order  as  stated.  (2>  Said 
count  falls  to  show  that  tbe  injury  was  the 
result  ot  the  plaintiff's  having  obeyed  any 
order  of  Blley.  TbB  demurrers  to  each  of 
these  counts  wwe  overruled.  Thereupon  the 
defendant  pleaded  tbe  general  issue,  and  by 
special  pleas  set  up  the  contributory  negli- 
gence of  the  plaintiff. 

The  defendant  separately  excepted  to  tbe 
followliv  separate  pwtlons  of  the  court's 
general  chsrge  to  tbe  Jury:  (1)  **That  If  a 
P»8ou,  1^  his  own  negligence,  gets  himself 
In  a  dangerous  position,  and  afterwards  his 
emidoyer,  or  his  employer's  servant,  wbo  Is 
doing  his  proper  work,  sees  the  danger  tbat 
his  fellow  servant  Is  In,  or  tbe  person  who 
Is  WOTfclng  under  him  Is  In,  uid  he  could,  by 
tbe  exercise  of  reasonable  diligence,  avoid 
the  peril,  and  If  tbe  person  who  finds  hlmralf 


la  danger  does  an  he  can  to  extricate  blm- 
aelf  from  tbe  danger  he  got  into  by  his  own 
fault,  yet  if  tbe  other  person  nev<Htheleso 
goes  on,  and  falls  to  use  the  means  at  his 
oommand  to  avoid  the  Injury,  the  peril  and 
Injury  does  result,  then  tbe  contributory  neg^ 
ligence  of  the  pttsim  who  Is  Injured  does 
not  pravoit  bis  recov^,  because  Ibe  law 
tbou^  he  did  contribute  to  put  himself 
Into  that  position  of  perl],  yet,  after  he  waa 
there,  tbe  other  person,  seeiog  bis  conditi<m 
and  able  to  avoid  the  danger,  failed  and  re* 
fused  to  do  It,  and  conaequ^tly  he^  who 
could  have  prevented  the  danger  and  failed 
to  do  It,  ought  to  be  made  llaUe  In  danuges 
for  tbe  lojnrr  that  results."  ^'Suppose 
tbat  the  plaintiff  had,  through  Inadvotraice 
w  hla  own  negligence,  put  hlmseU  la  a  po- 
sition of  danger  by  the  way  in  which  he  h^ 
the  bar;  anniose  that,  whm  tbat  stringer 
was  about  to  be  lowered,  tbat  It  got  In  a  po- 
riU<m  where  a  further  fall  of  it  would  ^ba- 
bly  Injure  the  plaintiff;  now,  nppoee  Biley 
saw  Itr-eaw  tbe  condltions,^-aud  suppose  he 
could,  by  his  conduct,  1^^  falling  to  give  an 
order,  or  by  tbe  mamwr  In  which  be  should 
dlre^  the  work  to  be  done,  suppose,  seeing 
the  plalntilTa  peril,  he  Should  neverttieless 
have  given  an  order,  or  directed  the  woA  to 
be  done  In  such  a  mannor  as  tiiat  he  would 
see  Injury  might  result  to  the  plaintiff,— 
thm.  If  the  plaintiff  was  not  guilty  of  any 
further  negligence,  It  was  BUey's  duty  to 
bave  saved  blm  from  harm,  and  If  after 
the  plaintiff's  n^gence,  while  he  waa  In 
danger,  Blley  nevertiieless  did  tiiat  whldb  a 
sensIUe  man  would  not  have  dime,  and 
which  might  have  resulted  In  Injury,  then 
the  plalntiira  negligence,  tbe  law  ssy^  was 
not  the  proximate  cause  of  the  Injury,  but 
was  the  result  of  BUey's  negllg^ice,  sad 
would  hold  tiie  company  reaponsible  notwith- 
standing the  fact  tbat  plaintiff  himself  was 
negligent"  00  "But  If  A.,  by  hla  negUgsnce* 
gets  himself  Into  a  pwllons  position,  and  the 
company,  through  Its  sarants.  sees  his  per- 
Ilous  position,  and  can,  by  the  exercise  of 
reasonable  dlligoice,  prevent  the  Injury,  but 
nevertheless  goes  on.  regardless  of  A.*s  peril, 
and  does  a  snbsequoit  act,  mhkh  causes  tbe 
Injury,  and  which  he  knew  might  cause  the 
Injury,  and  which  he  might  as  well  have 
avoided  di^g,  then,  because  ot  the  company, 
through  ita  servant,  doing  tiiat  subsequent 
act,  tbe  law  says  It  Is  Uablo  In  damages, 
notwithstanding  the  first  negligence  of  tbe 
plaintiff  in  getting  bbmelf  Into  tbe  perilous 
position."  (4)  "But  U  tbe  plsJutifl  (the  em- 
ploye) be  guilty  of  nei^igence.  and  the  cmi- 
pany  sees  his  danger,  and  can,  by  a  subae- 
quent  act,  remove  the  xlsk,— remove  the  dan- 
ger, save  him  from  barm.— and  they  do 
not  do  It,  then,  notwithstanding  the  prlmr 
negligence  of  the  ^alntlff,  be  can  recover  fw 
the  failure  of  tbe  company  to  use  reasonaUe 
precautlcmary  measures  to  save  him  from 
his  peril."  0)  "If  the  owqwny  waa  guilty  of 
negligence  In  the  matter  of  tbe  ways,  worka. 
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muhlnenr.  or  ^ant  that  It  fnmlBlied  to  tbe 
^alntlfl  to  do  tbe  -work  with,  and  the  plains 
tiff  waa  bmurif  grullt7  of  no  n^Ugence,  tben 
be  can  recorer  in  damasea^  whether  Blley 
TPaa  golltr  of  ne^lgoice  w  not"  (6)  "But 
if  tben  be  a  defect  In  a  lope  tbat  la  to  be 
nsed,  or  anj  other  part  of  tbe  plant  or  ma- 
chinery,  and  If  ordinary  care  and  prudence 
would  m^^Mt  to  the  company  that  It  Is  dan- 
gerona  to  nae  tbat  rope,  tbat  you  ov^t  not 
nae  that  becatuw  of  the  probable  dangw,— 
It  l8  better  to  get  anottara'  iHie.-^en,  If  tbe 
company  knows  of  the  dtfect  and  falls  to 
remedy  It  In  a  reasonable  time,  fiiUa  to  get 
another  rope  wben  it  can  get  It,  then  tbe  hsd 
of  that  would  be  negligence  which 

wonld  entitle  tbe  defaidant  to  recover,  if 
be  received  an  Injnry  on  account  of  tbe  de> 
feet  of  that  rope,  and  If  he  was  witbont 
firalt  bimaelf.'*  (7)  "But,  If  he  was  gnUty  of 
no  negligence,  then  be  could  comphUn  of  the 
defect.  It  tbe  defect  waa  snch  as  a  pn«on 
of  ordinary  care  and  pmdenoe  would  not  use 
tbe  defective  thing  under  those  conditions, 
and  if  tbe  company  knew  of  tbe  defect,  and 
failed  in  a  reasonable  time  to  remedy  It," 

The  defendant  then  requested  tbe  court  to 
give  to  the  Jury  tbe  Allowing  written  char> 
ge%  and  sej^arately  excepted  to  the  court's 
refusal  to  give  each  oi  them  as  asked:  (1) 
"If  llie  Jury  believe  tbe  evidence,  they  must 
find  for  tbe  defendant"  (2)  "If  the  Jury  be- 
lieve the  evidence,  they  cannot  ihid  for  tbe 
plaintiff  under  tbe  first  count  of  the  com- 
plaint" (8)  "If  the  jury  beUeve  the  evi- 
dence, they  cannot  find  a  verdict  for  the 
plaintiff  under  tbe  second  count  ot  the  com- 
plaint** (4)  "If  the  Jury  believe  tbe  evi- 
dence, they  cannot  find  a  vordlct  f<n  tbe 
plaintiff  under  tbe  third  count  of  tbe  com- 
plaint" <B)  "If  tbe  jury  beUeve  the  evi- 
dence, tiuy  cannot  find  a  verdict  for  tbe 
plaintiff  under  the  fourth  count  of  the  com- 
plaint" W  "Under  the  evidence  in  this 
ease,  tbe  rope  which  is  cbilmed  to  have  been 
defective  was  not  In  and  of  Itself;  nor  whoi 
consldmd  In  cmnection  wltii  the  use  to 
which  it  was  being  pot  at  the  time  of  tbe  In- 
jury* e  part  ot  the  ways,  wwks,  machinery, 
or  plant  connected  with,  or  uaed  in,  tbe  de- 
fendant's buslneas;  and.  If  you  b^ve  from 
tbe  evidence  that  tbe  sole  canae  of  the  In- 
Jury  was  a  defect  In  the  rope,  your  verdict 
must  be  for  tbe  defendant"  <7)  "If  the  Jury 
believe  tbe  evidence,  they  cannot  find  a  ver- 
dict tor  tbe  plaintiff  vnAex  the  eighth  count 
of  tbe  complaint"  (8)  "If  the  Jury  believe 
tbe  evidence,  they  cannot  find  a  verdict  for 
tbe  plaintiff  under  the  ninth  count  ot  the 
comidatnt"  (9)  "If  tiie  Jury  beUeve  tbe  evi- 
dence^ tbey  cannot  find  tbat  tbe  acting  fore- 
man, John  Blley,  was  guilty  of  any  wanton, 
wiUfut  or  Intentional  wrong."  (1(9  "In  ac- 
tions by  anpktyta  against  their  onployers 
under  section  1740  of  tbe  Oode  of  1806.  there 
can  be  ne  recovery  based  on,  or  arising  from, 
the  wantni.  willtal.  or  intuitional  wroi«  of 
their  empkqvr^  «r  their  servants  or  agents." 


(11)  "If  you  believe  from  tbe  evidence  tbat 
Moore  was  leaning  over  too  far  towards  bla 
bar.  and  that  tbia  fact  proximately  concur- 
red with  the  defendant's  n^llgence  to  cause 
the  injury,  your  verdict  must  be  for  the  de- 
fendant"   (12)  "There  la  no  evidence  tbat 
any  order  of  Uw  acting  fmeman,  Bll^,  wae 
tbe  pnnlmate  cause  of  tbe  Injury."  (13j 
"There  la  no  e^Mice  that  the  c«idltf<Hi  of 
the  rope  caused  or  contributed  to  cause  tbe 
Injury."  (14)  "As  to  that  count  at  the  cam- 
platnt  dalmlng  a  recovery  on  account  of  tbe 
frayed  or  defective  condlticm  of  the  vopet 
the  court  diarges  you  that  the  plaintiff  <!aii- 
not  recover  unless  you  find  from  tin  evi- 
dence—First  that  the  rope  waa  frayed  or 
defective;  ercond,  tbat  such  condition  of  tbe 
rope  waa  the  proximate  cause  pf  the  hijnry: 
third,  that  defendant  bad  snch  knowledge  of 
the  frayed  or  defective  condition  of  tbe  rope 
as  that  it  had  reasonable  time  to  ramedy  or 
reidace  same;  fourth,  tbat  ^alnttff  did  noi 
have  auch  knowledge  of  tbe  fnyed  or  de- 
fective cuidltion  of  the  rope;  flftb.  that 
plaintiff  was  not  guilty  of  omtributory  n^- 
ligenoe  as  to  his  own  position;  and,  nnleaa 
yon  can  answer  each  and  every  one  of  tbe 
five  foregoing  proi»aitions  In  the  affinnatlTe 
from  the  evidnce,  your  verdict  must  be  for 
the  defendant"  (U)  "If  the  Jury  find  from 
tbe  evidence  tbat  a  crack  between  a  tie  and 
the  stringor  upon  which  It  lay  la  what  caus- 
ed tbe  wge  to  catch,  and  noi  tbe  frayed  or 
d^ective  condition  of  the  ro|>e,  and  tbat 
auch  cateblng  of  the  rope  was  tbe  iwoxinmte 
cause  of  the  injury,  then  tbe  plaintiff  cannot 
recover."  (14)  "If  tiie  Jury  believe  from  tbe 
evidence  that  plaintiff  assumed  a  posititm, 
after  placing  tbe  bar  on  the  cap,  so  as  to  rest 
his  w^ht  upon  the  bar.  and  so  that  upmi 
its  sudden  removal  he  would  probaUy  lose 
hia  eqollilwlum  and  fall,  and  tbat  he  bad 
knowledge  OP  the  peril  of  tbe  position  so  aa- 
Bumed  by  him,  he  would  be  guUty  of  con- 
trlbntory  negligence,  and  your  verdict  must 
be  tor  tbe  defendant" 

There  were  verdict  and  Judgmrat  for  the 
Idaintlff,  assessing  his  damages  at  $2,600. 
Tb»  d^endant  appeals,  and  assigns  as  eiror 
tbe  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Smith  ft  Weatherly,  for  appellant  Danid 
A.  Greene,  for  ^p^ee. 

HcCiLBlXAK.  O.  J.  Action  under  section 
1749  of  the  Code  (Employers'  Ijiablllty  Aci) 
by  Moore  against  Southern  Bailway  Com- 
pany, sounding  In  damages  for  xersmal  In- 
juries. By  demurrer  to  certain  counto  of  tbe 
complaint  by  exceptions  to  certain  portiims 
of  the  oral  ebBTge  and  to  tbe  refusal  oi  tbe 
court  to  give  certain  Instructions  requested 
by  it  the  dtfendant  reswved  In  tbe  trial 
court  and  now  presento  here^  tbe  questlw 
whether  an  «nployer  Is  liable  in  damages, 
under  the  statute,  for  the  wanton,  willful,  or 
Intentional  mlsamdnct  of  an  employ^  inflict' 
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ing  personal  Injory  upon  another  employe. 
Tbls  qneatifm  la  not  only  not  rea  Integra  In 
this  state,  but  It  haa  been  adjudged  by  this 
eonrt  in  the  afflimatlTe,  and  mch  l^lalatlve 
mcOaa  upon  tbe  ataitute  baa  been  anbaequently 
had  aa  precludes  oa  now  to  reopoi  It  This 
court  aeans  from  Ita  Onrt  ddlTerance  m>on 
tbla  atatute  to  have  entertained  the  view  that 
m  recovery  under  It  could  be  had  not  raly  for 
n^Ugmce,  atrietty  speaking,  but  also  for  any 
wrong  of  fellow  serrants  committed  in  re- 
spect of  tbe  condition  of  the  waya.  wraka, 
etc.  (bting  charged  with  their  proper  condi- 
tloo),  of  tbe  employer,  or  in  the  exercise  ct 
rapertntaidence  Intrasted  to  them  by  the 
master,  or  in  the  giving  of  orders  about  the 
bnslneaa  of  the  master  to  which  tbe  complain- 
ing serrant  was  bound  to  conform,  when  in- 
jured as  a  consequence  ot  such  conformity,  or 
in  any  act  or  omlsslcHi  done  or  made  In  obedt- 
enoe  to  the  mlea,  etc..  of  the  employer,  or  In 
the  charge  or  control  of  signals,  points,  loco- 
motives,  etc.,  upon  a  railway,  etc.;  for  In 
the  case  of  Stewart  r.  Railroad  Co.,  Ala. 
•ttS,  4  Sooth.  873,  which  appeara  to  be  the 
flret  consideration  of  the  enactment  by  thia 
court,  it  la  said:  "The  controlling  purpoae  of 
the  atatate  was  to  give  to  workmen,  laborers, 
employ^  a  remedy  against  their  employers 
for  Injuries  suffered  through  the  wrongful  or 
negligent  conduct  of  the  latter;  In  other 
words,  to  relieve  them  of  tbe  discriminating 
dlsabllitleB  under  which  they  had  theretoftm 
labored;  to  give  for  the  benefit  of  their  heirs 
at  law.— uext  of  kin,— in  the  event  death  had 
ensued  for  the  injury,  the  same  ccHnpensatlon 
and  remedy  against  the  en^iloyer  as  if  the 
decedent  had  not  been  a  servitor,  workman, 
or  laborer  for  tbe  person  or  corporation  of- 
fending." Now,  to  give  the  injured  employs 
the  same  compensation  and  remedy  against 
the  employer  as  an  Injured  stranger  would  be 
^titled  to  under  tbe  same  drcumstances 
would  be  to  give  him  compensation,  and  a 
remedy  to  recover  It,  for  injuries  resulting 
from  the  wlllfal,  wanton,  or  Intentional  mis- 
conduct of  the  employer's  servanto,  since  the 
stranger  would  have  tluit  right  and  remedy  In 
such  case;  and  It  would  seem  that  the  ex- 
pression, "wrongful  or  negligent  conduct,"  in 
the  foregoing  excerpt,  waa  OTiployed  In  line 
with  the  idea  that  the  employ^  should  have 
all  the  rights  In  respect  of  the  quality  of 
causal  act  as  being  either  negligent  or  other- 
wise wrongful  tiiat  a  stranger  would  have. 
Moreover.  It  iras  further  ruled  In  Stewart's 
Case  that  the  words  of  the  statute.  "In  case 
the  injury  results  In  death,  the  heirs  at  law 
of  the  workman  shall  have  the  same  r^ts 
and  remedies'*  as  if  he  were  a  stranger,  had 
reference  to  section  2641  of  the  Code  of  1876 
(section  27  of  the  present  Code),  c(Hnmonly 
known  as  the  "Homicide  Act,"  since  that  was 
tbe  only  law  then  of  force  giving  a  right  of 
action  for  Injuries  resulting  In  death;  and  tbe 
Implication  would  be  that  these  words,  there- 
fore, gave  the  Injured  employ^  tbe  same  rights 
which  that  act  gave  to  strangers;  and,  aa  tliat 


actwas  held  tobeponittreof  wlllfalness,wan> 
tonueiB.  and  Intentional  wrong,  aa  well  as  of 
negligence,  the  further  Implication,  would  seem 
to  be  that,  though  the  employer^  act  was  lim- 
ited to  compensation  in  opresa  terms,  yet  It 
was  Intended  to  provide  CMiqienaation  for  In- 
juries wantimly,  willfully,  or  intentionally  In- 
dicted, aa  well  as  those  resulting  from  negli- 
gence. So  we  read  and  Interpret  Stewart'a  Case. 
Bat,  whether  we  correctly  so  Interpret  it  or 
not  and  whether,  so  interpreted.  It  Is  a  sound 
exposition  of  the  statute  or  not,  the  fact  la 
and  remalna  that  for  years  after  the  enact- 
ment of  the  employera'  liability  act  the  con* 
struction  which  that  adjudication  tends,  at 
least  to  put  upon  it  was  assumed  to  be  its 
true  construction  by  tbe  bench  and  bar  of 
the  stete  without  question,  and  very  many 
cases  brought  into  court  under  the  act  were 
tried  below  and  reviewed  here  upon  that  as- 
sumption, and  many  verdicts  were  found  be- 
low, and  the  Judgmenta  i^on  them  affirmed, 
or  dealt  with  here  upon  tbe  theory  that  em- 
ployes had  a  rl^t  of  action  under  the  act  for 
the  wanton,  willful,  or  Intentional  misconduct 
of  fellow  aervanta,  as  well  aa  for  their  mere 
negUgence.  Tbe  following  are  some  of  these 
cases:  Railroad  Co.  v.  Crocker,  96  Ala.  412, 
11  South.  262;  Raihvad  Co.  v.  Farmer,  97 
Ala.  141,  12  South.  86;  Lee  v.  Iron  Co..  102 
Ala.  S2S,  U  South.  270;  Chambl^  v.  Rail- 
road Co..  104  Ala.  656,  16  South.  672;  Rail- 
road Ca  T.  Hall.  106  Ala.  099,  17  South.  176; 
Railroad  Co.  v.  Markee.  1(^  Ala.  160,  Iff 
South.  511;  Railroad  Co.  v.  Crawf<»>d.  80  Ala. 
245,  8  South.  24%;  Railroad  Co.  v.  Wataon, 
90  Ala.  68,  8  South.  249;  and  there  axe 
many  others.  And  in  Railroad  Co.  v.  Tram- 
mell,  93  Ala.  860,  9  South.  870,  there  was 
more  than  an  assumption  of  tbe  liability  of 
the  master  under  tbe  statute  for  the  wanton 
or  willful  misconduct  and  for  the  Inteutitmal 
wrong  of  the  employ^;  there  was  a  decision 
that  he  was  so  liable.  That  cause  was  tried 
without  Jury  below,  and  the  presiding  Judge 
found  for  the  plaintiCT,  Trammell.  On  ap- 
peal it  was  our  duty  to  review  the  concluslcm 
of  fact  reached  by  the  trial  Judge.  The  ac- 
tion was  by  tbe  admlniatrator  of  an  emi^oyd 
against  the  employer  for  injuries  suffered  at 
the  hauda  of  a  fellow  servant  Tbe  complaint 
alleged  that  an  employ^  of  the  defendant 
then  and  there  in  charge  and  control  of  a 
locomotive  on  defendant's  railway,  etc,  wan- 
tonly, willfully,  or  Intentionally  ran  upon  and 
against  the  person  of  plaintiff's  Intestate,  and 
killed  him.  This  court  found,  on  the  evi- 
dence, that  the  Intestete  came  to  his  death 
by  the  engine  striking  him,  and  proceeded: 
"Finding  that  Trammell  waa  strldken  by  the 
engine  Itself  In  the  manner  deposed  to  by 
these  vrltnesses,  he  must  have  been  In  dan- 
gerous proxlml^  to  the  track,  according  to  a 
preponderance  of  the  evidence,  for  some  time 
before  the  collision.  Not  only  so,  but  he  was 
oblivious  of  the  approach  of  the  train;  and 
both  hia  proximity  to  the  track  and  Ignor- 
ance of  the  peril  must  have  ben  known  to 
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the  engineer,  nnder  tiiese  circumstances,  the 
latter'fl  failure.  In  the  presence  of  known 
danger,  to  use  all  the  means  in  his  power  to 
a.ToI<3  atrlking  the  intestate.  It  appearing  that 
prerentire  effort  would  hare  been  effectual, 
was  such  recklessness  or  wantonness  as  sup- 
ports the  BTerments  of  the  complaint  as  to 
willfulness  and  Intentional  wrong,  not  to 
speak  of  or  base  our  conclusion  upon  the  evi- 
dence of  an  expressed  wUllngness  on  the  part 
of  the  engineer  to  run  down  upon  Trammell 
[the  Intestate].  We  are  therefore  satisfied  of 
the  correctness  of  the  trial  court's  view  of  the 
facts  of  the  disaster."  And  upon  this  ground 
— that  defendant's  engineer  had  willfully  or 
Intentionally  killed  plalntlCTs  intestate— the 
judgment  for  plaintiff  was  affirmed;  and  not 
only  so,  but  In  discussing  the  measure  ot 
damages  In  such  cases  this  court  declared  in 
terms  that  a  recovery  could  be  bad  under 
the  statute  Cor  willful  and  intentlooal  wrong 
on  defendant's  employd  Inflicting  death  or 
Injury  upon  a  fellow  employfi,  the  precise 
words  being  that:  "While  the  abstract  right 
of  recovery  may  depend  (that  is,  would  de- 
pend where  there  was  contributory  negli- 
gence) upon  such  recklessness  or  wantonness 
on  the  part  of  defendant  as  wMI  overcome 
the  defense  of  contributory  negligence,  yet 
that  consideration  cannot  be  looked  to  to 
enhance  damages  beyond  the  point  of  com- 
pensation." We  do  not  know  whether  coun- 
sel in  that  case  took  or  pressed  the  position 
that  no  recovery  could  be  had  under  the  stat- 
ute for  willfulness  and  the  like,  and  it  is 
Immaterial  to  this  discussion  and  to  the  con- 
clusion we  have  in  view  whether  they  did  or 
not  If  we  were  proposing  now  to  review  the 
dedsion  In  Trammell's  Case  on  Its  Inherent 
merits,  the  fact  that  the  point  decided  there 
was  not  referred  to  or  elaborated  In  argument 
would  be  proper  for  consideratltHi.  But  the 
Inquiry  here  is  not  whether  that  case  la 
sound,  but  solely  whether  the  point  we  have 
here  was  decided  in  it;  and  the  amount  and 
character  of  the  discussion  and  considera- 
tion given  to  the  point  can  have  no  bearing 
upon  the  questiott  whether  the  point  was  in 
fact  passed  upon.  That  it  was  expressly  end 
necessarily  passed  upon  and  directly  decided, 
there  can  be  no  doubt  And  the  decision  of 
It,  In  line  with  the  interpretation  outlined 
above  of  Stewart's  Case,  and  with  the  as- 
sumption of  liability  indulged  In  the  numer- 
ous other  cases  dted  supra,  to  all  intents  and 
purposes  put  a  construction  on  the  employers' 
liability  act  then  constituting  section  2690  of 
the  Code  of  1886,  and  now  embodied  in  sec- 
tion 1748  of  the  present  Code,  to  the  effect 
that  the  employers  were  liable  nnder  It  for 
the  wantonness,  willfulness,  and  Intentional 
wrong  of  theb:  employes  whereby  injury  la 
Inflicted  upon  other  employes.  The  Tram- 
mell Case  was  decided  at  the  November  term, 
1890.  of  this  court  With  the  construction 
which  It  then  put  upon  section  2690  of  the 
Code  of  1886,  that  section  was  re-enacted  by 
tba  legislature  five  years  later  in  the  adoption 


of  the  Code  of  1800,  and  thereby  tlie  eo: 
tion  became  a  part  of  the  statute  Itseli 
closing  all  Inquiry  as  to  the  corrects 
the  decIsl(Hi  which  originally  put  th 
■truction  upon  the  act.  Railroad  Co.  v 
man.  Ala.  288.  296,  11  South.  800, 
It  is  upon  the  foregoing  consideration 
we  rest  our  condualon  that  recovery  i 
had  for  wantonness,  willfulness,  and  tl 
inflicting  Injury,  under  section  1748 
Code. 

The  bill  of  exceptions  piuports  to  i 
all  of  the  evidence  adduced  on  the  tria 
find  no  evidence  In  It  tending  to  sho' 
Riley's  order  to  plaintiff  with  refere 
holding  the  Iron  bar  on  the  cap  was 
llgent  order,  or  that  plaintiff's  injury  n 
proximately  from  his  having  conformed 
nor  do  we  flnd  any  evidence  tending  ti 
that  plaintUTs  injuries  resulted  fro 
defective  condition  of  the  rope  used  for 
ing  the  stringer  into  place;  and  the  i 
charges  requested  by  defendant  as 
counts  which  respectively  set  up  a  nei 
order  by  Riley,  etc.,  and  the  defective 
tion  of  the  rope,  etc.,  should  have  been 
Moreover,  the  rope,  as  used  on  the  ot 
of  plaintiff's  injury,  was  not  a  part 
ways,  works,  madilnery,  or  plant  of  1 
fendant;  and  the  demurrer  to  the  co 
the  complaint  which  averred  a  defect 
rope,  etc.,  as  the  cause  of  the  Injury 
have  been  sustained.  Hallway  Co.  t.  I 
84  Ala.  138,  4  South.  288;  Clements  v 
road  Go.  <Ala.)  28  South.  OiS. 

Other  questions  presented  by  this 
will  not  arise  upon  another  triaL  Be 
and  remanded. 


MOVING  V.  STATE. 
(Supreme  Court  of  Alabama.  Feb.  T,  ' 
JUROR— CHAIXENQE  FOR  CAUSB-^R 
JEOPARDY. 

1.  Od  the  trial  of  a  criminal  case,  w 
Juror  has  been  accepted  by  the  etate,  a 
defendant,  and  sworo,  he  cannot,  withe 
consent  of  the  defendant,  be  set  aside 
plication  of  the  state  and  chaUensed  foi 
existing  when  he  was  sworn,  althougl 
cause  was  not  discovered  until  after  1 
been  accepted  and  sworn. 

2.  On  a  trial  under  an  Indictment  fo 
flary,  the  jury  was  made  up  from  the  i 
jurors  in  attendance  for  the  week,  ar 
been  accepted  by  the  state  and  the  deft 
and  been  sworn.  The  iadictment  ha<j 
read  to  the  jury,  and  the  defendant  t 
not  guilt?  thereto.  In  swearing  the  wii 
it  developed  that  one  of  the  jurors  wa; 
moned  as  a  witness.  Thereupon  the  bc 
after  stating  to  the  court  that  he  did  nol 
that  said  juror  was  a  witness,  asked  le 
the  court  to  withdraw  the  state's  accepti 
such  juror,  and  that  the  state  be  alloi 
challenge  him  for  cause,  ^e  defenda 
jected  to  this  being  done,  but  the  coun 
ruled  the  objection,  and  allowed  the  si 
withdraw  its  acceptance  of  the  said  jnn 
to  challenge  him  for  canse.  Heli,  that 
error  to  allow  said  jaror  to  be  set  as 
application  of  the  state,  and  challenged  i 
CHUAe  stated,  without  the  consent  of  t 
fendant. 


Digitized  by 


Ala.) 


McaLATHERT  v.  RICHARDSON. 


665 


3.  Former  jeopardy  mast  be  specially  plead- 
ed, and  cannot  be  giT«i  in  evidence  nnder  the 
general  issue;  nor  can  the  fact  that  the  defend- 
ant had  been  In  former  jeopardy  be  raised  for 
the  first  time  on  appeal  In  the  anpreme  conrt. 

Appeal  from  circuit  court,  Z>ale  county; 
A.  A.  Evans,  Judge. 

Ruasell  Moring  was  convicted  of  burglaiy, 
and  appeals.  Reversed. 

The  only  Question  presented  ftr  njiew 
-on  tbe  present  appeal  Is  the  ruling  of  the 
trial  conrt  in  the  organisation  of  the  Jury. 
The  facts  In  reference  to  such  ruling  are 
«tated  In  the  bill  of  exceptions  u  follows: 
"The  conrt  asked  tbe  jury  if  either  of  them 
were  related  by  blood  <x  marriage  to  the 
defendant  or  to  W.  Smith,  the  person 
whose  pn^rty  was  alleged  to  have  been 
atolen.  The  Jury  was  then  put  upon  the 
state  for  acceptance  or  rejection  and  the 
state  accepted  the  Jury.  The  Jury  was  then 
pnt  upon  the  defendant  who  excused  some, 
■and  the  court  had  Jurors  called  trom  the 
•other  Jury  to  cnnplete  the  Jury  for  the  trial 
•of  defendant;  and  a  Jury  was  finally  accept- 
•ed  by  both  the  state  and  the  defendant 
Upon  the  Jury  so  selected  was  one  C  A.  B. 
Sldwards.  who  asked  that  he  be  excused 
from  serving  on  the  Jury  for  the  trial  of  de> 
f endant  because  both  the  defendant  ami  W. 
O.  Smltti,  whose  lard  was  alleged  to  have 
been  atxHen,  had  lived  <n  his  plantation  for- 
merly and  he  UAt  like  he  had  partly  raised 
them.  TbB  state  announced  that  it  was  sa^ 
isAed  vrith  Mr.  Edwards  notwithstanding 
the  facts  mentioned  by  him.  and  the  defend- 
ant also  annonnced  satisfied.  The  solidtor 
then  read  the  Indictment  to  the  Jury  and  the 
defendant  pleaded  not  guilty.  And  the  court 
ordered  that  the  witnesses  for  the  state  and 
for  the  defendant  come  around  and  be 
•worn.  Therenpim  the  said  O.  A.  B.  Ed- 
wards, among  others,  came  around  to  be 
•worn  as  a  witness  tm  the  defendant  The 
solicitor  then  stated  to  the  court  that  he  did 
not  know  ontU  then  that  the  said  Edwards 
was  a  witness  for  defendant  and  asked 
leave  of  the  conrt  to  withdraw  the  state's 
acceptance  of  the  said  Edwards  as  a  Juror 
for  the  trial  of  this  cause,  and  that  tlie 
state  be  allowed  to  challenge  him  tot  cause. 
The  defendant  th«eupon  duly  ot^ected  to 
this  being  don&  ^e  conrt  overruled  the 
objection  of  the  de^dant  and  allowed  the 
state  to  wttfadiaw  its  acceptance  of  the  said 
Juror  Edwards  and  to  challenge  him  for 
cause.  The  defei^lant  then  and  then  duly 
excepted.  The  court  then  ordered  the  sher- 
iff to  bring  around  another  Juror  from  the 
other  Jory  to  comx^ete  the  Jnry  rmdered  in- 
complete by  the  challenge  of  said  Juror  Ed- 
wards, which  was  done  and  the  jurors  were 
acc^ited  by  both  the  state  and  the  defend- 
ant and  the  Jury  was  thus  completed.  The 
solicitor  again  read  the  Indlctmrat  to  the 
Jury  and  the  trial  proceeded." 

SoUle  ft  SlAland,  for  appellant  Cbaa. 
O.  Brown.  Atty.  Oen..  for  the  State. 


HARALSON.  J.  The  Juror,  Edwards,  had 
been  sworn;  the  Jury  for  the  trial  had  been 
made  up  from  the  regular  Juries  In  attend- 
ance for  the  week,  and  said  Juror  had  been 
accepted  by  the  state  and  the  defendant; 
the  Indictment  had  been  read  to  the  Jury, 
and  the  defendant  pleaded  not  guilty  there- 
to. After  this,  the  Juror  should  not  have 
been  set  aside  on  the  application  of  the  state 
and  challenged  for  the  cause  stated,  and  his 
place  filled  by  another,  without  the  consent 
of  the  defendant  Smith  v.  State,  55  Ala. 
1;  Sparks  v.  State,  69  Ala.  82;  Rash  v.  State. 
d  Ala.  90;  Roberts  v.  State,  68  Ala.  515; 
Henry  v.  State,  77  Ala.  75;  Daniels  t.  State, 
88  Ala.  220,  7  South.  837. 

As  appears,  the  trial  was  proceeded-  with, 
wlthont  objection  on  the  part  of  the  defend- 
ant with  tbe  Jury  as  completed  by  tbe  sub- 
stitution of  another  in  the  place  of  the  Juror 
withdrawn  and  challenged.  If,  under  the 
facts  stated,  the  defendant  was  placed  in 
Jeopardy  before  the  withdrawal  of  said  Ju- 
ror, and  hiB  withdrawal  operated  a  discharge 
of  defendant  if  former  Jeopardy  had  been 
properly  pleaded,  still,  the  defendant  did  not 
plead  his  alleged  former  Jeopardy;  and,  If 
It  existed  and  might  hare  been  pleaded.  It 
cannot  be  here,  for  the  first  time  raised. 
Former  Jeopardy  must  be  specially  pleaded, 
and  cannot  be  given  In  evidence  under  the 
general  Issue.  Baysinger  r.  States  77  Ala. 
60;  De  Arman  v.  State,  Id.  10. 

Whether  by  proceeding  with  the  trial, 
without  obJectl(m  by  defendant  after,  as  al- 
leged, he  had  been  previously  put  In  Jeopar- 
dy, he  did  not  waive  the  privilege  of  plead- 
Ukg  that  fact  thereafter.  Is  a  qoestlcHi  wa  do 
not  at  this  time  consider  or  decide. 

For  the  error  Indicated,  let  the  Judgment 
and  s«itence  of  the  circuit  conrt  be  reversed. 

Reversed  and  remanded. 


McG LATHERY  et  nx.  r.  RIOHARDSOM 

et  ai 

(Supreme  Court  of  Alabama.  Feb.  6,  1001.) 

CHANCERY    DECREB-BILL   TO  CANCEL— 
PARTIES. 

1.  While,  as  a  general  rule,  when  a  person 
seeks  to  prevent  tbe  execution  of  a  decree  in 
chancery,  the  proper  practice  requires  him  to 
obtain  the  relief  sought  by  filing  a  petition  in 
the  pending  suit  stifl,  where  the  reflef  stnght 
Is  not  only  the  reatzaining  of  the  execotion  ot 
the  decree,  but  to  have  the  decree  annulled 
upon  the  ground  of  frand  in  its  procuremeat. 
the  proper  proceeding  is  by  original  bill,  and 
not  by  petition. 

2.  Where  a  bill  is  filed  for  the  purpose  of 
preventing  the  execution  of  a  decree  in  chan- 
cery, and  to  have  said  decree  set  aside  _and 
annulled  on  the  ground  of  fraud,  all  of 'the 
parties  to  the  decree  must  be  made  parties  to 
the  pending  salt;  and.  upon  the  fallnre  to 
have  all  of  the  parties  to  the  decree  sought  to 
be  set  aside  before  the  court  such  bill  may  be 
properly  dismissed  by  the  court  ex  mero  mota. 

3.  Where  tlie  eq^aitr  of  a  cross  bill  is  depend- 
ent upon  the  originjil  bill,  the  dismiftssl  of  the 
original  bill  carnea  the  cross  bill  with  It,  and 
ralief  cannot  be  granted  nndw  the  cross  Ull. 
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i  The  fact  that,  in  his  opinion  accompany- 
ing n  decree,  a  chancellor  may  assign  a  wrong 
leuson  Cor  dismlasin^  the  complainant's  bill, 
is  iinmuteri&l,  when  it  ie  shown  that  the  hill 
was  properly  diamissed  £or  want  of  necessary 
parties. ' 

Appeal  from  chancery  court,  Morgan  coun- 
ty; William  H.  Simpson,  Chancellor. 

Bill  by  F.  S.  and  D.  R.  McGlathery  against 
Richardson  Bros.  &  Co.  and  others.  From 
the  decree,  complainants  appeal.  Affirmed 
as  to  dismissal  of  original  bill,  and  reversed 
as  to  relief  granted  on  cross  bill. 

The  bill  alleged  the  following  facta:  On 
May  15,  1890,  the  complainants,  F.  S.  and 
D.  R.  McGlathery,  execated  a  mortgage  to 
Smith  &■  Francis  to  eecore  an  indebtedness 
due  them,  evidenced  by  a  promissory  note. 
The  note  was  due  In  November,  1800.  This 
note  and  mortgage  were  transferred  by 
Smith  &  Francis  to  Richardson  Bros.  &  Co. 
On  January  28,  1901,  Richardson  Bros.  & 
Co.  filed  their  bill  In  the  city  court  of  De- 
catur for  the  purpose  of  foreclosing  the 
mortgage  executed  by  the  complainants  to 
Smith  &  FrsDCis,  and  transferred  by  Smith 
&  Francis  to  Richardson  Bros.  &  Co.  On 
May  25,  1891,  there  was  a  decree  pro  con- 
fesso  rendered  against  the  complainants,  and 
on  June  16,  1891,  a  final  decree  was  render 
ed  foreclosing  said  mortgage.  A  sale  was 
made  under  this  decree,  at  which  said  Rich- 
ardson Bros.  &  Co.  became  the  purchasers. 
This  sale  was  confirmed  by  the  court,  and  a 
personal  decree  against  F.  8.  and  D.  R  Mc> 
GlatheiT  was  rendered  for  the  balance  due 
upon  the  mortgage  debt  after  crediting 
thereon  the  amount  paid  by  the  purchasers 
at  the  foreclosure  sale.  After  the  rendition 
of  this  personal  decree,  the  said  city  cotirt 
of  Decatur  was  abolished  by  act  of  the  gen- 
eral assembly,  and  the  records  and  decrees 
and  all  other  business  belonging  to  the  eq- 
uity side  of  said  court  were  transferred  to 
the  chkncery  court  of  Morgan  county.  Up- 
on the  personal  decree  against  F.  S.  and  D. 
R.  McGlathery  a  writ  of  garnishment  was 
sued  out  of  the  chancery  court  by  Richard- 
son Bros.  &  Co.,  and  was  served  upon  the 
Western  Assurance  Company  as  garnishee. 
It  was  then  averred  in  the  bill  that  no  sum- 
mons requiring  them  to  appear  and  plead  to 
or  answer  the  bill  filed  by  Richardson  Bros. 
&  Co.  was  ever  served  upon  either  F.  S.  or 
D.  R.  McGlathery;  that  neither  of  them  ever 
received  personal  service,  nor  were  they  ever 
notlfled,  by  publication  or  otherwise,  as  to 
the  pendeucy  of  sold  suit;  and  that  they  did 
not  know  of  the  existence  of  said  salt,  or  of 
the  rendition  of  tbe  said  decree  therein,  tm- 
tll  the  2Gth  day  of  April,  1896.  The  aver^ 
ment  of  the  bill  as  to  fraud  in  obtaining  the 
decree  In  the  suit  of  Richardson  Bros.  &  Co. 
was  as  follows:  "Complainants  further  state 
that  tbe  decree  obtained  against  them  by 
said  Richardson  Bros.  &  Co.  in  said  dty 
court  of  Decatur  as  aforesaid  was  obtained 
witbont  making  them  parties  to  said  suit. 


and  that  said  final  decree  rendered  I 
suit  of  Richardson  Bros.  &  Co.  againsl 
and  against  each  of  them  is  fiaudulei 
void  as  to  them  and  as  to  either  of  i 
It  was  then  averred  In  the  bill  that 
McGlathery  was.  at  the  time  of  tlie 
tlon  of  the  mortpage  to  Smith  &  Franc 
wife  of  F.  8.  McGlathery;  that  she  w 
at  that  time  Indebted  to  Smith  &  F 
nor  did  she  execute  said  note  and  mot 
that  said  mortgage  was  made  to  se* 
personal  Indebteduess  of  F.  S.  McGU 
and  the  prc^rty  conveyed  therein  w. 
separate  estate  of  D.  B,  McGlathei 
was  further  averred  that  the  Indebt 
sought  to  be  subjected  to  the  payment 
personal  decree  In  favor  of  Richardson 
&  Co.  by  the  writ  of  garnishment  . 
upon  the  Western  Assurance  Oompan 
an  Indebtedness  due  to  D.  R.  McGl 
upon  the  policy  of  fire  insurance  whic 
Issued  by  said  assurance  company  u 
stock  of  goods  owned  by  said  D.  B 
Glathery.  The  prayer  of  the  bill  wa 
said  decree  In  the  foreclosure  suit  in 
of  Richardson  Bros.  &  Co.  should  1 
aside  as  fraudulent  and  void,  and  tbi 
Richardson  Bros.  &  Co.  be  restrained 
collecting,  by  process  of  gamlshmen 
indebtedness  due  D.  R.  McGlatliery  frc 
Western  A'ssnrance  Company.  Smi 
Francis  demurred  to  the  bill  upon  tbe  ] 
that  it  was  shown  therein  that  it  had 
terest  In  the  matter  involTed  in  the  eu: 
was  not  a  proper  party.  This  demurr 
sustained.  Subsequently  the  orlglni 
was  amended  by  striking  out  as  part: 
plalnant  F.  B.  McGlathery.  Richj 
Bros.  &  Co.  filed  their  answer.  In  whic 
admitted  the  execution  of  tbe  mortg 
F.  S.  McGlathery  and  D.  R.  McGiath 
Smith  &  Francis,  the  transfer  of  said 
gage,  before  foreclosure  thereof,  by 
equity,  and  the  rendition  of  the  persoi 
cree  against  F.  8.  and  D.  R.  HcGli 
but  denied  that  said  decree  was  obtah 
fraud,  and  further  denied  that  the  coi 
ants  in  the  present  bill  were  not  serve 
notice  by  service  of  Emmmons  In  eali 
It  was  then  averred  in  the  answer  tt 
Indebtedness  from  tbe  Western  Ass 
Company,  which  was  sought  to  be  sul 
by  process  of  garnishment  to  the  pa 
of  the  personal  decree,  was  an  Indebt 
from  the  said  assurance  company  to 
McGlathery;  that  If  D.  R.  McGlathei 
any  Interest  or  claim  In  the  property  c 
by  the  policy  of  Insurance,  It  was  1 
conversion  of  said  property,  or  by  rea 
the  conveyance  thereof  to  her  by  F. 
Glathery  for  the  purpose  of  hlnderlr 
laying,  and  defrauding  his  creditors, 
answer  also  denied  that  the  Indebtedn 
cured  by  the  mortgage  to  Smith  &  J 
was  solely  the  personal  Indebtedness  o 
McGlathery,  and  that  his  wife,  the  con 
ant  In  tbe  original  bill,  was  a  mere 
for  such  indcbtedaees.   Tbe  defendant 
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ed  tbat  their  answer  be  taken  as  a  cross  bill, 
and  that  It  be  decreed  by  the  court  that  the 
conveyance  of  the  property  covered  by  the 
policy  of  Insnrance  to  D.  R.  McOIathery  be 
declared  fraudulent  and  Told,  and  that  ft  be 
further  decreed  tbat  the  amount  due  from 
the  Western  Assurance  Company  on  said 
policy  be  subjected  to  the  payment  of  the 
cross  complainants*  demand,  as  evidenced  by 
said  persiHial  decree.  There  were  demurs 
rets  Inteiposed  the  defendants  to  the  orlc- 
Inal  bill,  but  It  Is  unnecessary  on  this  ap- 
peal to  set  them  out  at  length.  On  the  final 
submission  of  the  canse  m^oix  the  pleadings 
and  stooC  the  chancellor  decreed  tbat  the 
comi^alnants  in  the  original  bill  were  not 
entitled  to  the  relief  prayed  for,  assigning 
ms  bis  leaswi  that  the  complainants'  remedy 
was  by  petition,  and  not  by  original  bill.  It 
was  also  decreed  that  the  cross  complainants 
on  the  cross  bill  were  entitled  to  the  relief 
prayed  tar  therein,  and  It  was  ordered  ac- 
cordingly. From  this  decree  the  complain- 
ants in  the  original  bill  appeal,  and  uaign 
tbe  rendition  thereof  as  error. 

J.  F.  OiUeapIe  and  Harris  &  Elyster.  tar 
appellants.  B.  W.  Oodb^,  for  appeUeea. 

DOWDBLU  X  It  tbe  restraining  of  tb6 
cxecntiim  of  the  decree  lendoed  by  the 
court  In  which  the  i^esent  bill  la  filed  had 
been  the  sole  purpose  at  the  bill,  then  t&e 
proper  practice  In  obtaining  the  relief  sought 
wDOld  have  been,  not  by  original  MU,  but  by 
filing  a  petition.  The  reaatnu  for  this  prac- 
tice are  folly  stated  In  the  cases  of  Wright 
T.  Phillipa.  66  Ala.  60,  and  Haralson  v. 
George's  Bx'r.  Id.  297.  Bvt  the  present  bin 
had  for  Its  purpose,  also^  the  bnpeachment 
of  the  decree  in  the  former  suit  for  fraud  in 
Its  procurement  and  rendition.  Where  the 
integrity  of  the  decree  Itself  Is  inrolred,  and 
tbe  relief  sought  la  Its  annulment  on  the 
ground  of  fraud  la  Its  i»t>curement,  the 
proper  ittoceedlng  is  bill,  and  not  by  pe- 
tition, since  the  court,  after  final  adjourn- 
ment. Is  without  the  power  to  alter,  modify, 
or  set  aside  Its  decree,  otherwise  than  upon 
a  bill  of  review,  or  original  blU  upon  the 
ground  of  fraud;  and  this  latter  upon  the 
theory  tbat  fraud  Titlates  the  most  solemn 
contract  or  jwoceeding.  The  present  bill, 
however.  Is  not  only  deficient  In  deflnlteness 
and  particularity  in  Its  allegat]<His  of  fraud, 
but  is  also  wanting  in  necessary  parties.  In 
a  bill  of  this  charat^r.  all  of  the  parties  in 
tbe  decree  assailed  have  a  right  to  be  heard 
and  are  necessary  parties,  and  should  be 
broi^t  in  either  aa  complainants  or  re- 
spoodents,  as  proper  jrieadlng  may  require. 
"A  decree  cannot  be  set  aside  upcm  the 
ground  of  fraud,  or  for  any  other  cause, 
without  having  all  the  parties  to  tbe  de«ee 
beftne  the  o}urt*'  2  Beach,  Mod.  Eq.  Prac. 
I  873.  In  the  note  It  is  said:  "In  the  vast 
muQItode  «t  authorities,  none  are  found  to 
the  cwtraiT'.**  This  was  not  done  tn  the 


present  case,  and  tbe  dmncellor,  on  the  final 
submission  of  the  cause  on  the  pleadings  and 
proof,  might  have  i^perly  dismissed  the 
bill  ex  mero  motu  ttx  this  reason. 

The  object  and  purtMse  of  tbe  cross  bill 
was  to  meet  the  theory  of  the  original  bill 
in  its  atta<A:  upon  the  decree  which  had  been 
rendered  in  tbe  city  court  of  Decatur  against 
complainant  and  her  husband,  F.  S.  He- 
Glathery;  and  in  the  event  the  decree  as- 
sailed should  be  held  void,  as  to  the  com- 
plainant in  the  original  bill,  ]n  the  present 
suit,  then  to  subject  the  fund  here  In  ques- 
tion as  the  property  of  F.  S.  McQIathery, 
and  to  tbat  end  the  transfer  from  F.  S.  Mc- 
Glathery  to  the  complainant  is  attaclied  by 
the  cross  bill  as  being  fraudulent.  The  eq- 
uity, therefore,  of  the  cross  Mil,  Is  a  depend- 
ent and  not  an  indep^dent,  one.  Tbe  dis- 
missal of  tbe. original  bill  left  the  decree  as- 
sailed, and  upon  which  the  garnishment  is- 
sued. unafTected.  As  this  decree  was  against 
both  F.  S.  and  D.  R.  McOIathery.  and  tbe 
garnishment  process  ran  against  both.  It  is 
Immaterial  to  which  one  of  them  the  fund 
garnished  belonged.  The  equity  of  the  cross 
bill  being  dependent  upon  tbe  original  bill, 
tbe  dismlmal  of  the  original  bill  carries  the 
cross  bill  with  It. 

Although  tbe  chancier,  in  bis  opinion  ac- 
companying the  decree,  may  have  assigned 
the  wrong  reason  for  dismissing  complain- 
ants' bill,  yet,  as  we  have  stated  above,  the 
bill  was  properly  dismissed  for  want  of  neces- 
sary parties.  The  decree  will  be  affirmed  as 
to  the  dismissal  of  the  original  bill,  and  re- 
versed as  to  that  part  granting  relief  to  cross 
complainants,  and  a  decree  hsn  rendered  dis- 
missing the  cross  bill. 


SOUTHERN  HOME  BUILDING  *  LOAN 
ASS'N  et  aL  T.  RIDDtai. 

(Supreme  Court  of  Alabswa.  Feb.  6t  190L) 

VRAUDULBNT  CONVByANCW-STIDBNO— OB> 

JBCTIONS  TO  BTIDBNCB— BUB- 
DEN  OF  PROOF. 

1.  Where,  on  a  motion  to  suppreos  an  answer 
to  an  interrogatory,  the  objectira  Is  based  npon 
the  grounds  that  It  was  not  responsive  to  tbe 
interrogatory,  and  because  It  was  illegal  and 

irrelevant,  snch  objection  is  snfficlent  to  au- 
thorize the  ezclasIoD  of  the  testimony  objected 
to.  If  it  is  illegal,  although  the  objection  that 
the  answer  was  not  responsive  to  the  inters 
roiratory  may  not  have  been  seasonably  made. 

2.  In  a  suit  in  equity  instituted  by  a  creditor 
of  the  portuersbip  against  the  individual  mem- 
bers thereof  and  the  grantees  In  certain  con- 
veyances, to  have  set  aside  such  conveyances 
as  fraudulent  and  void  aa  against  complain- 
ant, in  an  Interrogatory  propounded  to  tbe 
complainant  be  was  uked  to  state  if  he  knew 
who  composed  the  debtor  firm,  designating  it 
by  name.  Id  answer  to  thia  interrogatory  the 
complainant,  as  a  witness,  replied  that  he  "un- 
derstood tbe  said  firm  [designating  it  by  name] 
to  be  compost^  of"  certain  persona  made  de- 
fendants to  tho  bill  and  one  other  party. 
Just  before  the  cause  was  submitted  on  final 
hearing  there  was  an  objection  to  this  testi- 
mony, and  a  motion  to  suppress  the  answer* 
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upon  the  ground  that  it  waa  not  reepooBiTe  to 
the  interrMatories,  and  was  illegal  and  Ir- 
relevant. Held,  that  such  testimony  should  be 
excluded  for  illegality,  and  therefore  it  is  im- 
tnateriaJ  whether  the  objection  that  it  waa  not 
responsive  to  the  interrogatory  waa  seasonably 
made  or  not. 

3.  In  such  a  case  the  anawer  of  the  com- 
plainant, as  a  witnesa,  that  he  sold  to  the  par- 
ties defendant  to  the  hill  the  goods  ander  the 
firm  name  of  the  partDership,  as  described  in 
the  bill,  is  responsive  to  an  inquiry  in  en  in- 
terrogatory whether  the  witnesa  "was  acquain- 
ted with  uie  parties  to,  and  the  aubject-matter 
of,  the  pending  suit."  and  Is  also  rMevant  and 
admissiue  as  evidence  in  the  case. 

4.  A  conveyance  executed  to  the  wife  of  a 
debtor  by  a  third  person  at  the  instance  of  her 
husband,  who  paid  the  purchase  money,  ia  void 
as  agalnat  the  tatter's  existing  creditors,  and 
when  assailed  by  them  the  burden  Is  upon  the 
wife  and  those  claiming  under  her  of  proving 
that  the  consideration  did  not  move  from  the 
husband,  bat  was  paid  with  her  separate  fund; 
and,  in  the  absence  of  such  proof  on  the  part 
of  the  defendants,  such  conveyance  will  be 
declared  fraudulent  and  void. 

5.  A  stipulation  for  usurious  interest  npon  a 
debt  secured  by  a  mortgage  so  infects  and 
taints  the  transaction  as  to  preclude  the  mort- 
gagee fr<»a  being  a  bona  fide  purcliaser  with- 
oot  notice  of  outstanding  equities  in  third  par- 
ties, and  as  against  sncli  mortgagee  the  hold- 
ers of  outstanding  equities  are  entitled  to  the 
same  measnre  of  relief  as  they  would  have 
been  against  the  mortgafor  had  not  the  mort- 
gage been  executed. 

6.  Where  there  Is  a  failure  to  perfect  service 
of  an  amended  bUl  on  one  of  the  defendants, 
whose  interest  was  atFected  by  such  amend- 
ment, and  where  it  is  not  shown  that  such  de- 
fendant answered  the  bill  as  amended,  or  that 
there  was  any  decree  pro  confesso  taken 
agalnat  hfm,  or  that  he  Joined  In  the  submis- 
sion of  the  cause,  said  cause  is  oot  at  issue 
as  to  such  defendant,  and  on  said  state  of 
pleadings  It  is  error  for  the  chancellor  to  ren- 
der a  final  decree. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; William  H.  fflmpson.  Caiancellor. 

The  bill  was  filed  b7  Bobert  Blddle,  as  a 
Jndgmoit  creditor  of  J.  B.  Allen,  against  J. 
B.  Allen.  SaUIe  B.  AUen.  his  wife,  and  the 
Southern  Home  Butldlns  ft  Loan  Afls6clatloQ. 
It  aonelit  to  Bnbjeet  to  tiie  payment  of  eom- 
plalnanf  ■  demand  certain  real  estate  allied 
to  have  been  conveyed  to  Sallle  B.  Allen  at 
the  iffocurement  of  said  James  B.  Allen*  and 
afterwa^  conveyed  by  mortgage  made  by 
the  said  James  B.  Allen  and  Sallle  B.  Allen 
to  the  Southern  Home  Btilldlng  &  Loan  Asso- 
ciation. Decree  for  plaintiff.  Defmdants 
appeal.  Reversed. 

The  original  bill  was  filed  on  the  15th  day 
of  December,  1894.  It  alleges  that  the  South- 
em  Lumber  Company,  a  partnership  com- 
posed of  James  B.  Allen  and  R.  L.  Allen,  be- 
came Indebted  to  complainant  In  the  months 
of  June.  July,  August,  and  September,  1888, 
In  the  sum  of  $430.73;  that  on  the  l^h  day 
of  December,  1888,  complainant  brought  suit 
by  attachment  against  said  J.  B.  Allen  and 
R.  L.  Allen,  and  that  Judgment  was  procured 
thereon  on  the  5th  day  of  July,  1892,  f<»r 
S560.06  as  debt,  and  the  further  sum  of  $160 
08  costs  of  suit,  which  It  is  alleged  the  com- 
plainant bad  paid;  that  the  amount  of  said 


Judgment  and  costs  had  never  been  paSd; 
that  on  the  12th  day  of  May,  1890,  tbe  De- 
catur Land-improvement  &  Furnace  Com- 
pany conveyed  to  said  SalUe  B.  AUen  certain 
real  estate  in  New  Decatur,  the  consideration 
for  which  conveyance  was  paid  by  J.  B.  Al- 
len, the  title  being  taken  In  his  wife's  name 
to  binder,  delay,  and  defraud  his  creditors, 
and  that  large  Improvements  were  made  on 
said  real  estate  by  said  J.  B.  Allen  out  of 
his  own  resources;  that  on  tbe  13th  of  Feb- 
ruary. 1891,  said  Sallle  B.  and  James  B.  Al- 
len executed  a  mortgage  to  the  South  em 
Home  Building  A  Loan  Association  on  said 
property  to  seaire  a  loan  of  $800,  which  re- 
served a  usurious  rate  of  interest;  that  the 
Southern  Home  Building  &  Loan  Association 
had  full  knowledge  of  the  said  fraud  of 
James  B.  Allen.  It  was  also  alleged  that 
such  mortgage  was  void  because  the  South- 
ern Home  Building  &  Loan  A8SoclatI<m  was 
a  corporation  organized  under  the  laws  of  tbe 
state  of  Georgia,  and  had  not  filed  In  the 
office  of  the  secretary  of  state  ot  Alabama  a 
certificate  designating  a  known  place  of  busi- 
ness and  an  authorized  agent.  The  prayer 
of  the  bill  was  tiiat  such  mortgage  might  be 
annulled  and  adjudged  of  no  effect  as  against 
complainant's  demand,  and  that  said  real 
estate  might  be  subjected  to  the  payment  of 
said  demand.  Hie  Joint  and  separate  answer 
of  Sallle  B.  and  James  B.  Allen  was  filed  on 
the  17th  day  of  January.  1895.  This  answer 
admits  the  Indebtedness  of  James  B.  Allen  to 
complainant,  but  denies  the  fraud  charged  In 
the  bin.  The  answer  of  the  Southern  Home 
Building  &  Loan  Assodatlon,  which  will 
hereafter  In  this  statement  be  designated  as 
the  "Association,"  was  filed  on  the  23d  day 
of  January,  1896.  This  answer  requires  the 
complainant  to  make  proof  of  the  allegation 
of  the  indebtedness  to  him  on  the  part  of 
James  B.  Allen,  and,  while  stating  that  de- 
fendant has  no  knowledge  of  Its  own  as  to 
the  averments  of  fraud  on  the  port  of  James 
B.  AUen,  It  denies  all  of  said  allegations.  It 
admits  the  execution  of  the  mortgage,  a  copy 
of  which  is  made  an  exhibit  to  the  answer, 
and  avers  that  the  mortgage  was  made  to 
secure  a  loon  or  advance  of  $800  made  to  tbe 
said  Sallle  B.  Allen  and  James  B.  AUen  by 
the  association  at  the  time  of  the  execution 
of  the  mortgage,  which  indebtedness  was  evi- 
denced by  a  bond  made  by  them,  a  copy  of 
which  is  also  annexed  as  an  exhibit  to  the 
answer.  It  denies  that  the  loan  was  nsnrl- 
ouB,  and  also  dmies  that  it  had  failed  prior 
to  the  execntl<»i  of  said  mortgage  to  file  tbe 
certificate  in  the  office  of  the  secretary  of 
state,  as  alleged  in  the  blU.  Tbe  answer  fur- 
ther sets  up  tbe  fact  that  defendant  is  a 
purchaser  of  tbe  property  from  both  James 
B.  Allen  and  Sallle  B.  AUen,  and  hence  that 
It  Is  Immatei-ial,  so  far  as  the  defendant's 
rights  are  concerned,  whether  the  title  was 
by  the  said  J.  B.  Allen  fraudulently  placed 
In  the  name  of  his  said  wife.  Tbe  answer 
further  says  that  wtaetber  there  be  wuc7  In 
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tli«  loan  made  by  the  assodatltHi  to  tbe  A1-  i 
lens  IB  an  Immaterial  Inqulir,  so  far  as  com- 
plainant la  concemefU  since  be  waa  In  no 
wise  Injured  tbeieby,  and  oould  not  aTall 
himself  ct  the  same.  On  tbe  Tth  day  of 
•M'flyr**,  1896.  tbe  com^alnant  amended  Us 
bilL  The  amendmoit  alleges  that  th«  mort- 
S&ge  debt  to  the  association  bad  been  fully 
paid,  but  offlem  to  do  equl^  by  paying  snch 
sum  as  the  conrt  might  require  as  tho  condi- 
tion of  granting  relleC.  It  also  alleges  that 
the  properly  In  question  and  Improrements 
tliereon  were  paid  tar  by  James  B.  Allen  In 
fraud  (rf  tbe  rights  of  his  creditors.   It  also 
pnvonnds  a  number  iA  Interrogatories  to  the 
association,  and  calls  for  answer  nndev  oath. 
OThe  asBodatfon  dsnmrred  to  the  Ull  as 
aznraided,  and  filed  a  motion  to  dismiss  tb» 
same  tor  want  of  equity.  Hie  grounds  of 
demurrer  are,  In  substance,  that  as  the  as- 
sociation Is  a  pnrchasor  from  both  James  B. 
Allen  and  SaUle  B.  Allen.  It  Is  Immaterial 
whether  he  be  a  bona  flde  purchaser  from 
Salllc  B.  Allen,  and  It  Is  also  Immaterial 
wtaetber  there  be  uspry  bt  tbe  mortgage,  and 
that  complainant  could  not  assail  the  mort- 
on  account  of  the  fiillure  of  the  assoda- 
tlm  to  file  the  eotlflcate  referred  to  In  Ibe 
oflton  <tf  the  secretary  ot  state;  that  the  UH 
1b  insnflliClent  as  a  bill  to  redeem,  becanse  It 
did  not  show  tiiat  the  mortgage  debt  was 
due,  and  becanse  there  was  no  snfflcleDt 
offer  to  do  equity.  On  the  11th  day  at  May, 
189CS.  the  chancellor  rendered  a  decree  sus- 
taining tbe  demurrer  of  tiie  association  based 
on  Ibe  ground  that  complainant  oooU  not 
Lav«  the  mortgage  annulled  because  of  the 
fallnre  o£  the  assofilatlrai  to  file  the  certifi- 
cate In  -tbe  (tfSce  of  tbe  secretary  of  state, 
and  oremdlng  the  otbtf  grounds  of  demur* 
rer.  On  the  8d  day  of  June,  189S,  complain- 
ant fnrlbw  amended  bis  bill  by  striking  out 
that  paragraph  of  the  bin  settli«  iq»  the 
fallnre  of  the  association  to  file  tbe  certifi- 
cate referred  to,  and  making  tte  same  alle- 
gation In  similar  langu^^.  and  also  bj  mak- 
ing Q.  A.  Oabaniss,  president  of  the  associa- 
tion, and  W.  B.  Kutt,  agent  of  the  assoda- 
tlon.  parties  defendant  in  order  to  obtain 
answer  under  oath  to  tbe  interrogatwles 
aboTe  mentioned.   On  tbe  Otb  day  of  Janu- 
ary, 1896,  tbe  ansoclatlon  filed  Its  answer  to 
the  bill  as  amended.  Tbe  answer  denies  tiie 
arerments  of  the  amoidment  to  the  bllL  It 
also  incorporates  the  answers  to  tbe  Inter- 
rogatories of  coroplBlnaDt,  which  are  duly 
sworn  to  by  G.  A.  Cabaolss.  presld^it  of  tbe 
association.   Tbese  answers  show  that  tbe 
association  bad  adTanced  in  money  to  Sallle 
B.  Allen  and  James  B.  Allen  tbe  sum  of  $800. 
which  was  secnred  by  tbe  bond  and  mortgage 
in  question;  that  tbe  amount  doe  on  said 
mortgage  IndebtedneBS  on  tbe  Ist  day  of 
January^  ISW,  was  $084.84;  and  that  the 
mortgage  was  duly  f<»edosed,  tbe  assocta- 
tlMi  becoming  tbe  pnrcbaser  of  tbe  property 
at  tbe  toreelosnre  sale.  TblB  answer  also  tor 
cmpoxates  various  grounds  of  demorrer,  be- 


ing, in  substance,  tbe  same  as  above  set  out 
On  tbe  Gtb  day  of  June,  1886,  the  court  ren- 
dwed  a  decree  holding  that  the  demnzrers 
of  tbe  association  gobig  to  that  part  of  tbe 
bin  wUcta  set  up  the  fallnre  of  tbe  assoda^ 
tlon  to  file  tbe  certificate  m  tbe  ofilce  of  tbe- 
secretary  ot  stote  were  wdl  taken,  and  over^ 
ruling  aU  the  other  grounds  of  demurrer, 
(te  tbe  etta  day  of  Jime,  1866,  compIiUnant 
amended  bis  MU  by  striking  out  ttM  allege/- 
tions  referring  to  the  faUure  of  tbe  assodap 
tlon  to  file  audi  certificate  in  tbe  office  of 
tbe  secretary  ot  state.  On  tbe  lltb  of  March,. 
1887,  comidalnant  again  amoided  bis  bill  by 
ahegtiig  usury  fat  tbe  mortgage  Indebtedness, 
and  by  farther  alleging  tbat  on  tbe  18tb  day 
of  February,  1806,  tbe  assodatlim  bad  f«e- 
closed  Its  mttttgage  imder  the  power  ot  sale- 
cwtalned  therein,  at  wblcb  time,  according 
to  the  contract  the  mm  ot  8684  was  then 
dne^  and  tbat  tbe  assodatlon  became  On 
purchaser  at  the  sala  On  tbe  12tb  day  oT 
April,  1887,  the  aasodation  filed  Its  answer 
to  tbe  UU  as  amwded,  denying  tbe  aU^a* 
tlon  of  usury,  admitting  tiie  foreclosure  of  tbe 
mortgage,  and  Inccffponttlng  tbe  same  gronnds- 
of  demorrer  as  In  ite  former  answor.  On  tbe- 
lltb  day  ot  Septombw,  1887,  complainant 
amended  Ida  UU  by  •alteglng  Ibe  financial 
embarrassment  of  James  B.  Allen  at  tbe  timo- 
of  tbe  emvi^anoe  to  SslUe  R  AUen.  and  fliat 
tbe  aasodatlim  bad  notice  of  sneb  finandal 
embarrassment  at  the  time  of  the  ezecutien 
of  tbe  mortgagr.  On  tbe  22d  day  of  Bqrtem- 
bw,  1887.  the  assodatlon  filed  Ite  answw  to- 
tbe  amendment  setUng  up  tbat  It  waa  not 
Informed  as  to  whether  tbe  aUegatitms  eoa- 
cemlng  tbe  flnanriwi  embarrassmoit  of  James- 
B.  Allen  were  true,  but  denying  tbat  It  bad. 
any  knowledge  or  notice  of  tbe  same. 

The  fOOowtng  Is  a  summary  of  Ibe  testi- 
mony submitted  to  the  cotnt  on  wbkb  Its 
decree  waa  reaOextdi  (1)  The  pmceedlnga  In- 
ttae  attechment  suit  of  Robert  Riddle  against 
J.  B.  Anui  and  R.  If.  Allen,  compodng  the- 
Southem  Lumber  Oompany.  ^  Proeeedlngr 
In  the  detinue  suit  of  Oariton,  Foster  ft  Go. 
against  J.  B.  Allen,  wbldi  was  begun  on  Qie- 
14th  day  of  Decemlier,  1888,  Judgmoit  In 
wblcb  was  rendered  on  tbe  28tb  day  of  June, 
1880;  tbe  alternate  value  of  tbe  property  be- 
ing assessed  at  $1,085.88.  (3)  A  summons  to- 
J.  B.  Alien  and  R.  L.  AUen  to  show  cause- 
why  Judgment  which  had  been  r^idered 
against  them  at  the  June  term,  18B0,  of  the- 
circuit  court  of  Moq^  county,  Ala.,  In  fa- 
vor of  O.  L.  Gordon  A:  Go.  for  $454.70  should' 
not  be  made  final  Th\s  summons  waa  Is- 
sued  on  the  IStb  day  of  October.  1891.  (4) 
Proceedings  In  tbe  attachment  suit  of  James- 
A.  Oarney  against  J.  B,  AUen  begun  on  the 
14th  day  of  December.  1888.  (5)  Proceedlnga 
In  the  attBcfament  salt  of  John  A.  Dennle  and 
ThomaB  M.  Scru^  against  tbe  Bonthem 
Lumber  Company.  So  far  as  a|^>earsb  there- 
was  no  Judgment  In  this  CBse.  Proceed- 
ings in  the  attachment  suit  of  Bxchange-^ 
Bank  against  J.  B.  Allen.  There  n^ns  ta> 
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hare  been  no  Judgment  iu  this  eaae.  (7)  A 
Judgment  entrr  in  favor  of  tbe  Lathrop-Bat- 
ton  Lumber  Company  against  SalUe  B.  and 
James  B.  Allen  and  R.  L.  Allen,  rendered  on 
the  Ktli  dajr  of  August.  1889,  for  $165.18. 
which  was  rendered  on  account  of  the  failure 
of  Sallie  B.  Allen  to  answer  certain  inter- 
rogatories. (8)  A  deed  of  trust  on  certain 
personal  property  made  by  Sallle  B.  Allen  to 
W.  W.  LlttleJohn.  as  trustee,  bearing  date 
February  12,  1889.  (9)  The  deed  referred  to 
In  the  pleadings,  made  by  the  Decatur  Land- 
improvement  &  Furnace  Company  to  Sallle 
B.  AJIen  on  the  12th  day  of  May.  1800.  (10) 
The  deposition  of  Robert  Riddle.  The  de- 
fendant building  and  loan  association  submit- 
ted on  the  following  evidence:  (1)  Sworn 
answer  of  the  Southern  Home  Building  & 
Loan  Association,  filed  on  the  Gth  day  of 
January,  1896,  and  exhibits  thereto.  (2)  The 
original  mortage  by  James  B.  AUen  and 
Sallle  B.  Allen  to  the  Sonthem  Home  Build- 
ing &  Loan  Association  on  the  13th  day  of 
February,  1901.  The  second  and  third  Inter- 
rogatories pnq;>oniided  to  Robert  Blddle  were 
as  follows:  "Int.  2.  Are  you  aciiualnted  with 
the  parties  to.  and  the  subject-matter  of,  this 
suit?  Int.  3.  State  If  you  itnow  who  com- 
posed the  firm  known  as  the  Southern  Lum- 
ber Company  of  Decatur,  Alabama,  In  1SS7 
aAd  1888."  The  other  Interrogatories  to  Rid- 
dle sought  to  elicit  from  him  testimony  In  ref- 
erence to  his  claim  against  the  Southern 
Lumber  Company  or  J.  B.  Allen.  The  an- 
swers of  the  witness  Riddle  to  the  second 
and  third  interrogatories  were  as  follows: 
"To  the  second  Interrogatory  he  aalth:  I 
l£now  James  B.  Allen,  but  have  never  met 
Sallle  B.  Allen,  his  wife.  I  sold  them  goods 
in  1888,  under  the  firm  name  of  Soutbem 
Lumber  Cnnpany.  at  New  Decatur,  Ala.  To 
the  third  Interrogatory  he  saitb:  That  be  un- 
derstood the  Southern  Lumber  Company  to 
be  composed  of  Jas.  B.  Allen  and  wife  and 
B.  L  Allen  during  1B87  and  18S8.*'  In  bis 
further  answers  to  the  remaining  icterroga- 
torlea  propounded  to  him,  said  Robert  Blddle 
testified  to  bis  having  sold  to  the  Southern 
Lumber  Con^any,  in  Decatur,  Ala.,  windows, 
doors,  and  blinds  amounting  to  something 
ov^  $400;  that  neither  said  lumber  company 
nor  James  B.  Allen  had  ever  paid  him  for 
the  articles  of  merchandise  so  purchased; 
that  these  sales  were  made  In  June,  July,  Au- 
gust, and  September,  1888,  and  during  these 
months  the  lumber  company  gave  to  the  said 
Riddle  notes  for  the  amount  due  for  goods  de- 
livered during  the  respective  months,  and 
that  each  of  these  notes  was  made  payable 
eo  days  after  date;  that,  upon  the  failure 
of  the  Southern  Lumber  Company  or  Allen 
to  pay  the  said  note,  suit  was  instituted  there- 
on and  judgment  was  recovered,  but  that  upon 
this  Judgment  no  payment  has  ever  been 
made;  and  that  at  the  time  of  making  his 
answer  there  was  due  by  the  Soutbem  Dum- 
ber Company  to  said  Riddle  $430.73,  with 
interest  and  costs.    The  Southern  Home 


Building  &  Loan  Association  olijected  to 
and  moved  to  suppress  the  answw  of  Biddle 
to  the  seccHid  interrogatory,  upon  the  eround 
that  said  answer  was  not  responsive  to  the 
question  and  was  illegal,  irrelevant,  and  im- 
material.   Said  association  also  moved  to 
suppress  the  answer  of  said  Riddle  to  the 
third    interrogatory,    iqwn    the  toUowing 
grounds:   <1)  It  was  not  responsive  to  the 
Interrogatory;  (2)  it  Is  hearsay  and  not  the 
statement  of  a  fact,  but  only  states  what  the 
witness  supposed  to  be  a  fact;  (3)  it  does  not 
give  the  source  of  the  witness'  information; 
and  (4)  that  It  was  illegal,  immaterial,  and 
irrelevant    The  Southern  Home  Building  & 
Loan  Association  also  separately  objected 
to  the  iotroductlon  in  evidence  of  the  records 
and  proceedings  of  the  several  attachment 
and  detinue  suits  prosecuted  by  varioos  per- 
sons as  creditors  of  James  B.  Allen  about  the 
time  of  the  execution  of  the  conveyance  a^ 
tacked  in  this  suit,  upon  the  ground  that  such 
records  and  proceedings  were  illegal,  imma- 
terial, and  in-elevant  to  any  of  the  iiisues  ia 
the  cause.   So  far  as  appears  from  the  rec- 
ord, there  was  no  service  of  any  of  the 
amendments  to  the  bill  on  the  defendants 
James  B.  Allen  and  Sallle  B.  Allen.  Tliey 
never  filed  an  answer  after  the  bill  was  first 
amended,  and  the  only  answer  filed  by  them, 
or  either  of  them,  was  the  answer  filed  to 
the  original  bill.   No  decree  pro  confesso  Is 
shown  to  have  been  taken  a^nst  either  of 
them.   On  June  e,  1898,  the  cause  was  sob 
mitted  for  hearing  on  pleadings  and  proof, 
and  upon  the  objections  and  exceptiona  to  the 
evidence  and  the  motions  to  suppress.  The 
cbancellor  rendered  a  decree  overmling  the 
motion  to  suppress  said  portions  of  the  an- 
swer of  the  witness  Riddle,  and  overruling 
the  objections  and  exceptions  to  the  several 
portions  of  the  evidence  as  reserved  by  the 
Southern  Home  Building  &  Loan  Associa- 
tion.  It  was  further  decreed  by  the  ciiancel- 
lor  that  the  conveyance  of  the  lots  In  ques- 
tion to  Sallle  B.  Allen  was  fraudulent  and 
void  as  to  the  creditors  of  James  B.  Allen, 
and  that  the  mortgage  made  by  Sallle  B.  Allen 
and  James  B.  Allen  was  null  and  void  as 
against  such  creditors,  and  that  the  complain- 
ant was  entitled'  to  the  relief  prayed  for; 
and  it  was  ordered  that  in  the  event  tbe 
amount  of  the  Indebtedness  to  the  complain- 
ant which  was  ascertained  by  tbe  decree, 
was  not  paid  to  the  complainant  within  60 
days,  then  the  lots  Involved  in  the  suit  Aoold 
be  sold  for  the  payment  ct  said  amount  The 
appeal  Is  prosecuted  from  this  decree  by  tbe 
Southern  Home  Building  &  Loan  Association, 
Sallle  B.  Allen,  and  James  B.  Allen,  and  tbe 
association  assigns  as  error  separately,  and 
Sallle  B.  AUen  and  James  B.  AUeu  separate- 
ly and  Individually  assign  error  based  yxpaa, 
the  following  rulings  of  the  court:   (1)  In 
failing  to  sustain  the  defendants'  demurrers: 
(2)  in  overruling  the  defendants*  objection  to 
the  testimony;  (3)  In  the  final  decree  rendered 
adjudging  the  defendants  mortg^e  to  be  noB 
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and  Told  as  against  complainant.  Jamra  B. 
Allen's  and  Sallie  B.  Allen's  assignments  of 
error  are  based  iq^n  the  following  rulings  of 
tbe  court:  (1)  In  proceeding  to  final  decree 
before  tb»  cann  was  at  Issue  as  to  these  de* 
feudants;  (S!)  M  rendering  a  Anal  decree  to 
the  bill  as  amended,  wben  service  of  tbe 
Amendments  had  not  been  made  on  tbese  de- 
fendants; (8)  in  proceeding  to  final  decree 
before  defendants  had  apawered  the  bill  as 
Amended,  and  beftwe  any  decree  pro  confesso 
was  rendered  against  these  d^endants;  (4) 
In  rendering  the  final  decree. 

CSabanlss  &  Weakley  and  D.  W.  Speake, 
for  appellants.  B.  W.  Oodbey,  for  app^lee. 

McOLElLLAN,  0.  3.  The  testimony  of 
Riddle  that  he  "understood  tbe  Southern 
Lumber  Company  to  be  composed  ol  James 
B.  Allen  and  wife  and  B.  I*  AUen  daring 
1S87  and  18S8"  should  have  been  excluded 
for  Illegality,  and  hence  It  Is  Immaterial 
whether  the  farther  objection  that  it  was 
not  responsive  to  the  Interrogatory  was  sea- 
flonably  made  or  not  Whllden  t.  Bank.  64 
Ala.  1.  31.  The  testimony  of  Blddte,  **l  sold 
them  goods  In  18SS,  under  the  firm  name  of 
Southern  Lumber  Company,  at  New  Decatnr. 
Ala.."  was  responalve  to  the  inqnlry  of  tbe 
second  Interrogatory,  whethw  he  was  ac- 
quainted with  the  subject-mattor  of  the  suit, 
and.  not  being  objectionable  In  other  re- 
spects, the  court  properly  overruled  the  mo- 
tion to  suppress  it  The  dianceUor,  in  our 
opinion,  was  fully  warranted  by  the  testi- 
mony of  Riddle,  leaving  out  of  view  that 
part  of  it  which  should  bave  been  suppress- 
ed, referred  to  above,  and  considering  It  In 
connection  with  tbe  rec«d  of  tbe  suit  at  law 
prosecuted  by  Riddle  against  James  B.  and 
Robert  L.  Allen,  partners  doing  business  on- 
der  the  name  of  the  Soathera  Lumber  Com- 
pany, Including  tbe  Judgm^t  therein  ren- 
dered July  5,  1892,  for  debt  and  costs,  In 
reaching  the  conclusion  that  James  B.  Al- 
len was  indebted  to  Riddle,  tbe  complainant 
here,  prior  to  and  at  the  dates  of  tbe  deed 
from  tbe  land  company  to  SalUe  BL  Allen, 
and  of  the  mortgage  from  SaUle  B.  and 
James  B.  Allen  (each  conveyance  covering 
the  lots  Invfdved  In  this  suit)  to  the  respond- 
ent the  Southern  Home  Building  ft  Loan 
AssoelatlML  It  is  dear,  also,  we  think,  tiiat 
tbe  records  of  the  several  attachment  and 
detinue  suits  prosecuted  by  persons  as  cred- 
ited of  James  B.  AUen  about  the  time  of  the 
conveyances  attacked  In  this  cause,  and  the 
mortgage  made  by  him,  were  properly  re- 
ceived In  evidence  on  the  question  of  his 
solvency  at  that  time;  and,  upon  tbe  whole 
evidence,  we  concur  with  tbe  chancellor  in 
holding  that  he  was  then  insolvent. 

It  follows,  upon  the  foregoing  consldera- 
tioDfl  (tbe  respondents  Allen  not  liavlng  suffl- 
deutly  alleged  in  their  answw,  nor  even 
attempted  to  prove,  that  the  lots  conveyed 
by  the  land  company  to  Sallie  B.  were  paid 


tor  with  her  own  money,  and  not  with  the 
money  of  James  B.,  her  bnsband),  that  the 
conveyance  to  Mrs.  Allen  must  be  held  to 
have  been  made  upon  a  consideration  mov- 
ing from  her  husband,  and  to  be  a  fraud 
upon  the  complainant  and  his  other  credit- 
ors. And  so,  also,  of  course,  in  respect  of 
the  improvements  put  npon  the  lots.  They, 
too,  are  or  wwe  held  by  Mrs.  Allen,  under 
tbe  averments  of  tbe  bill,  and  the  lack  of 
averment  and  proof  to  the  contrary  on  her 
part,  in  fraud  of  her  husband's  creditors, 
and  subject  to  their  demands.  Eelley  t. 
Oonnell,  Green  ft  Oa,  130  Ala.  B43, 18  SouOl 

While  tbese  lots  were  tlins  htM  hj  Mrs. 
AUen  she  secuted  a  mortgage  on  tbem  to 
the  Southern  Hmne  Building  ft  Loan  Asso- 
ciation to  secure  a  loan  then  made  to  her 
of  $800.  This  transaction  was.  It  Is  conced- 
ed for  appellant  tbe  mcwtgagee,  tainted  with 
usury.  It  is  admitted  tbe  association  char- 
ged, and  In  and  by  the  tmns  of  tbe  mort- 
gage and  a  bond  evldeneing  the  debt  Mrs. 
Allen  agreed  to  pay,  mtxe  than  8  per  c«it 
per  annum  for  the  use  of  the  moaej  she 
received.  By  the  oft-repeated  and  unitonu 
decisions  of  this  court.  It  has  come  to  be 
thoroughly  established  in  our  Jurlsprndrace 
that  this  stipulation  for  nsnrlous  Interest 
so  Infects  and  taints  tbe  transaction  as  to 
preclude  the  respondent  mortgagee  from  tba 
defense  of  being  a  bona  fide  purchaser  tor 
valoe  wlthont  notice  of  outstanding  equities 
In  third  parties  and  to  let  In  the  holders 
of  such  equities  to  tbe  same  measore  of 
reUef  against  the  mortgagee  as  they  would 
have  bad  against  the  mortgagor  had  the 
mortgage  not  been  executed.  Association  v. 
OnlbenHm  (Ala.)  26  South.  173;  Insnrance 
Oo.  V.  Qninn,  73  Ala.  658;  McCuUongh  v. 
MltoheU.  M  Ala.  250;  WaUes  t.  Couch,  75 
Ala.  184;  Le  Grand  v.  Bank.  81  Ala.  123, 
131,  1  South.  400;  Bank  t.  Henderson.  118 
Ala.  441.  2i  South.  428;  Hart  v.  Adler,  100 
Ala.  467,  19  Soutli.  804;  Peterson  v.  Stelner, 
108  AU.  629,  18  South.  688;  McCall  v.  Rog- 
ers, 77  Ala.  349.  And,  Dpon  these  considera- 
tions and  authorities,  we  concur  wltb  the 
ohancellor  that  the  complainant  Is  entitled, 
on  the  case  submitted  to  him,  to  have  tbe 
building  and  loan  associatira  mortgage  de- 
clared void  as  to  bis  claim,  and  to  subject 
these  lots  to  the  satisfaction  of  bis  debt 
against  James  B.  Allen.  The  doctrine  that 
a  mortgagee  whose  debt  secured  by  the 
mortgage  is  usurious  cannot  be  a  bona  fide 
purchaser  for  value  Is  quite  distinct  from 
tbe  principle  declared  in  Lehmon,  Dnrr  ft 
Co.  V.  Greenbut  88  Ala.  478,  7  South.  200, 
and  reaffirmed  In  Harris  v.  Russell.  03  Ala. 
50,  9  South.  641,  Lonchelm  v.  Bank,  98  Ala. 
521,  18  South.  374,  and  McLendon  v.  Grice. 
119  Ala.  618,  24  South.  846.  that  an  insolvent 
debtor  may  convey  Tfroperty  In  payment  of 
an  antecedent  usurious  debt;  tbe  usury  be- 
ing contracted  for  in  tbe  original  transac- 
tion, and  not  being  added  at  the  tim^  of  the 
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sale  for  tlie  purpose  equalization  between 
the  debt  and  the  value  of  the  property  con- 
veyed. There  are  cases  which  seem  to  re- 
pudiate this  principle  {Le  Grand  t.  Bank 
and  Peterson  t.  Stelner,  snpra);  hut,  assum- 
lug  Its  sonndnen,  Its  operation  Is  conflaed 
to  the  payment  of  a  pre-existing  debt  In- 
fected with  usury.  In  recognition  of  the 
debtor's  right  to  pay  usury  ]n  such  debt,  and 
It  is  without  Influence  upon  the  status  of  a 
mortgagee,  as  respects  good  or  bad  faith  in 
contracting  for  usury  apon  the  loan  secured 
by  the  mortgage. 

Sallie  B.  Allen  and  James  B.  Allen  are 
respondents  to  the  bill.  They  answered  the 
original  bill.  Four  or  Are  amendments  were 
died  and  allowed.  The  record  does  not 
show  that  the  Aliens,  or  eithw  of  them,  bad 
any  notice  of  tiiese  amendments.  They  did 
not  answer  them,  nor  was  any  decree  pro 
confeaso  ever  taken  against  them,  nor  did 
they  Join  In  the  sabmlsslon  of  the  cause. 
It  cannot  be  affirmed,  ^ttaer.  that  the  amend- 
ments would  not  and  did  not  affect  rights 
of  the  Aliens,  or  that  they  have  lost  all  In- 
terest  to  the  suit  by  reason  of  the  fact  that 
the  mortgage  to  tUto  assodatloa  has  been 
foreclosed  tor  the  amoont  of  the  debt  se* 
cured  by  it  and  the  «cpenses  of  fwedosnre. 
One  of  tbe  amendments,  for  Instance,  al- 
leged dlrers  facts  going  to  show  that  James 
B.  Allen  was  tosolvent  Of  course,  both  said 
Allen  and  his  wife  had  an  Interest  In  con- 
troverting these  aTennents.  They  might 
have  been  able  to  show  that  the  facts  did 
not  exist,  or  to  explain  them  so  as  that  they 
wonid  consist  with  solveni^.  And.  If  by 
showing  James  B.*8  solvency  the  mortgage 
to  the  loan  association  waa  supported,  they 
thereby  clearly  conserved  their  Interests  In 
having  the  lots  satisfy  tiie  mtutgage  to  thetr 
relief  on  tbe  covenants  therein,  and  this 
whether  the  mortgage  had  been  foreclosed 
or  not.  It  foUowa  that.  In  our  opinion,  the 
court  below  erred  In  rendering  a  final  decree 
before  the  case  was  at  Issue  as  to  SalUe  B. 
and  James  B.  Allen.  Alston  v.  Alston,  84 
Ala.  IK;  MastenKm  v.  Maaterson,  83  Ala. 
487;  Vanghan  v.  Smith,  69  Ala.  92;  Holly 
V.  Bass'  Adm'r,  68  Ala.  887.  For  the  error 
planted  out,  tbe  decree  most  be  reversed. 
The  cause  Is  remanded. 


KEIiLT  V.  JOHNSON. 

(Supreme  Court  of  Alabama.   Feb.  6.  1001.) 

HORTQAOES-FAILURB  TO  ENTSR  PATMBNTS— 
PENALTY. 

1.  An  action  to  recover  the  statutoi^  penalty 
for  failure  to  enter  upon  the  margio  of  tbe 
record  of  a  mortgage  partial  paymentB  thereon, 
after  having  been  requested  thereto  in  wntiofc, 
being  an  action  in  diebt,  is  subject  to  set-off, 
and  It  Is  therefore  error  for  the  court  to  strike 
from  the  files  a  proper  plea  of  set-off  Interpoe* 
•d  in  such  case. 

2.  In  an  action  to  recover  the  statutory 
penalty  for  failure  to  enter  upon  the  margin  irf 
the  zeeoxd  of  a  mortgage  partial  payments 


made  apon  said  mortgage  debt,  after  bdng  re- 
quested to  do  so  in  writing,  evidence  that  aita 
being  served  with  the  notice  the  defendant  re- 
quested the  probate  judge  to  mark  "Satisfied" 
on  the  margin  of  the  record  of  ail  mortcases 
made  by  the  plaintiff  to  the  defendant.  Is  ir- 
relevant to  any  issue  Involved  in  the  csae,  and 
Is  properly  excluded. 

Appeal  from  circuit  court,  Ootfee  county: 
J.  C.  Richardson,  Judge. 

Action  by  J.  D.  Johnson  against  B.  A. 
Kelly.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Tbe  complaint,  as  originally  filed,  omtain- 
ed  two  counts.  The  first  count  claimed  tlie 
statutory  penalty  for  failure  to  mark  aatls- 
fled  the  mortgage  given  by  plaintiff  to  de- 
fendant upon  the  margin  of  the  record  tbere- 
of,  after  being  requested  in  writing  so  to 
do;  and  the  aecond  connt  dalms  the  pen- 
alty for  failure  to  enter  upon  the  record  par- 
tial paymmts  oa  a  morl^ge  given  by  plain- 
tiff to  defoidant  Upon  a  motion  the 
plaintiff  the  first  count  was  stricken  from  tbe 
file.  The  defendant  interposed  three  ple«& 
The  first  and  second  were  the  general  issue. 
By  the  third  plea  the  defoidant  sought  to 
set  oCT  against       demand  of  the  plaintiff 
an  Indebtedness  alleged  to  be  doe  him  from 
the  plaintiff,  evidenced  by  a  promissory  note. 
Tbe  plaintiff  moved  the  court  to  strike  tbe 
third  plea  from  tbe  file  upon  the  ground  that 
the  demand  saed  upon  is  not  such  a  debt  <»> 
demand  as  against  whlcta  a  set-off  can  be 
pleaded.  Upon  this  motion  bdng  granted, 
the  third  plea  was  strfdten,  and  to  this  ml- 
lug  the  defendant  dnly  excepted.  It  was 
shown  by  the  evidence  tiiat  tbe  plaintiff  had 
given  to  the  defoidant  several  mortgages  at 
differait  times  from  1890  to  1896,  and  that 
each  of  these  mortgages  had  been  recorded  In 
tbe  probate  c^Bce  of  the  county,  and  that 
the  last  mortgage  given  by  the  plaintiff  to 
tiie  defendant  waa  en  tbe  Sth  dat  of  Decoa- 
ber.  1896.   It  was  also  diown  that  the  plain- 
tiff had  served  upon  the  defoidant  a  written 
demand  requesting  him  to  mark  satlsfled 
upon  the  record  of  tbe  mortgages  whldi  had 
been  ececnted  to  blm  by  the  i^ntiff,  and 
that  he  also  served  iqwn  him  a  writtcm  de- 
mand  askli^  him  to  mark  upon  tbe  record 
oC  tbe  mwfgages  given  to  him  partial  pay- 
ments which  had  been  made  thereon  by  the 
plaintiff;  that  these  notices  were  sored  oo 
the  def^dant  In  January,  180B;  tlut  tbe 
plaintiff  had  made  partial  payments  on  tin 
mortgage  executed  by  tiie  defendant  tm  De- 
cember 8,  1886,  and  that  no  entry  of  nich 
partial  payments  was  made  upon  the  margla 
of  said  record  within  80  days  after  service 
of  the  notice  upon  the  defendant  The  de- 
fendant offered  in  evidence  a  showing,  whldi 
was  made  by  him  before  be  entered  npou 
llie  trial,  of  what  B.  M.  Rushing,  who  wis 
Judge  of  probate  of  Coffoe  county,  would  tes- 
tify If  present  This  sbowlng  recited  that 
the  said  Rushing  would  testify  that  tbe  de- 
fendant tttvnght  to  him  the  notice  from  tite 
plahitifE,  and  requested  him  Un^go  thioogh 
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tbe  records  tit  nuntgafea,  and  mark  satlt- 
fled  all  of  tbe  mortgages  -which  had  been 
paid  tar  the  plaintiff,  and  that  the  wltnen 
combed  -with  this  request  The  plaintiff  Ob- 
jected to  the  Introduction  In  evidence  of  this 
sho-wlng  <m  the  groimd  that  It  was  Irrel- 
errant  to  any  issue  Involved  In  the  case,  and 
-was  Inadmissible.  7%e  court  sustained  this 
objection,  refused  to  allow  the  showing  to 
be  Introduced  in  evidence,  and  to  this  nillii^ 
the  defendant  duly  excepted.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  the  gen- 
eral affirmative  charge  tor  the  plaintiff,  to 
the  giving  of  which  charge  the  defendant 
duly-  excepted.  There  were  verdict  and  Judg- 
ment for  tbe  plaintiff.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  ml- 
Inss  of  the  trial  court  to  whldi  exceptloiw 
were  reserved. 

P.  N.  Hickman,  for  appellant  Terry  Rich- 
ardson and  BL  B.  Brannen,  for  appellee. 

SEARPE,  J.  Under  the  authority  of  Ham- 
Uton  V.  Orlffln,  128  Ala.  mi.  26  South.  243, 
and  Bums  v.  Reeves  (Ala.)  28  South.  064, 
it  must  be  held  that  the  cause  of  action 
declared  on  In  the  complaint  was  within  the 
class  of  demands  which  by  section  372S  of 
the  Code  Is  made  subject  to  the  defense  of 
set-off.  The  striking  out  of  the  third  plea 
was.  therefore,  error.  The  statement  offer- 
ed as  testimony  of  Rushing  relates  to  ac- 
knowledging satisfaction  of  mortgages  which 
had  been  paid,  and  not  to  the  failure  to  en- 
ter credits  of  partial  payments  on  the  unpaid 
mortgage  of  1886,  described  In  the  second 
count,  whlcb,  after  the  amendment  of  tbe 
complaint  contained  the  whole  cause  of  suit 
For  that  reason,  if  for  no  other,  the  state- 
ment was  Immaterial,  and  was  properly  ex- 
cluded. For  the  error  referred  to,  the  Judg- 
ment wlU  be  reversed,  and  the  cause  re- 
manded. 


ALABAMA  G.  S.  E.  CO.  v.  TAYLOR. 

(Supreme  Court  of  Alabama.  Feb.  6,  1901.) 

RAILROAI^— FIRBS  BET  BT  LOCX)MOTIVB— BTVI- 
DENCB-BURDBN  OF  PROOF— INSTRUCTIONS. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  destmction  of  plain- 
tiff's house  by  nre,  a  complaint,  wbicb,  after 
alleging  that  the  defendant  operated  a  rail- 
road near  the  plaintiff's  house,  then  aliens 
that  i^aintiS*s  house  was  destroyed  by  fire, 
which  **was  communicated  to  plaintiflTa  said 
building  from  an  engine  or  locomotive  operated 
by  the  defendant  *  *  *  and  said  fire  was 
caused  by  the  negligence  vt  cardessnesfl  of  the 
defendant  In  operating  or  running  said  loco- 
motive," sufficiently  states  a  cause  of  action, 
end  is  not  subject  to  demurrer  upon  the  ground 
of  nncertalnty  and  indefinltcness  in  its  allega* 
tions  of  n^iigence. 

2.  Id  an  action  against  a  railroad  company  to 
recover  damages  resalting  from  fire  alleged  to 
bavp  been  caused  by  the  negligent  escape  of 
sparks  from  tbe  defendant's  locomotive,  the  re- 
port of  the  engineer  in  charge  of  tbe  engine 
alleged  to  hava  caused  the  fire,  made  to  the  d^ 
feBoaat  after  the  firs^  Is  wt  ^ima  fads  rsi> 
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evant  and  admissible  in  evidence;  and  the  fact 
that  such  report  may  liave  been  used  to  con- 
tradict the  engineer,  if  he  had  denied  its  con- 
tents, does  not  bnng  it  within  the  statute 
(Oode,  §  1^)  which  provides  for  compelling, 
upon  proper  notice,  the  production  of  writings 
"pertinent  to  the  Issue." 

8.  In  an  action  against  a  railroad  company 
to  recover  damages  resalting  fnmi  fire  alleged 
to  have  been  caused  by  the  negligent  escape  of 
sparks  from  a  locomotive  running  on  the  de- 
fendant's road,  proof  by  the  plaintifl  that  the 
fire  was  caused  by  sparks  emitted  from  a  loco- 
motive running  on  uie  defendant's  road  raises 
a  presumption  of  negligence  against  the  de- 
fendant and  places  upon  it  the  burden  of 
showing  that  the  engine  alleged  to  have  caused 
the  fire  was  properly  constructed,  was  equip- 
ped vrith  approved  devices  and  appliances  to 
prevent  the  escape  of  sparks,  was  in  good  re- 
pair, and  prudently  managed  and  controlled; 
and  upon  proof  of  these  facts  by  the  defendant 
the  presumption  arising  from  the  mere  com- 
touDication  of  fire  is  rebutted,  and  the  plaintiff 
cannot  maintain  the  actiMi  withont  making 
further  proof  of  specific  acts  of  negligence  or 
want  of  care  on  the  part  vt  the  defendant. 

4.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  destruction  of  a 
comcrib  by  fire  alleged  to  have  been  cansed 
by  the  negligent  escape  of  sparks  from  a  loco- 
motive running  on  the  defendant's  road,  where 
the  evidence  for  the  plaintiff  tends  to  show 
that  the  fire  origfinated  from  sparks  emitted 
from  the  engine  of  the  defendant,  but  there  is 
no  evidence  of  actual  negligence  or  want  of 
care  on  the  part  of  the  defendant  or  Its  em- 
ployes, and  the  evidence  for  the  defendant 
shows  that  the  engine  from  which  the  sparks 
were  emitted  was  properly  constructed,  was 
egnipped  with  approved  appliances  to  prevent 
the  escape  of  fire  and  sparks,  was  In  good  re- 
pair, and  properly  managed  and  controlled,  the 
general  affirmative  charge  should  be  given  at 
the  request  of  the  defendant. 

5.  In  such  a  case,  the  mere  fact  that  the 
house  of  the  plaintiff  which  was  burned  was 
56  yards  from  the  center  of  the  track  and 
from  pHssing  engines  does  not  of  itself  afford 
any  evidence  of  actual  negligence  either  in  the 
construction  or  equipment  of  the  engine  or  its 
handling,  in  the  absence  of  evidence  as  to 
what  distance  a  properly  equipped  and  skill- 
fully managed  engine,  under  similar  atmos- 
pheric conditions,  would  throw  sparks;  but 
where  witnesses  for  the  defendant  wtio  testi- 
fied to  the  pn^er  construction,  equipment  and 
management  of  the  engine  in  question,  further 
testified  that  in  their  opinion,  from  an  en^ne 
properly  constrncted,  equipped,  and  managed, 
fire  could  not  have  escaped  as  far  as  plaintiff's 
building,  there  is  frround  for  an  adverse  infer- 
ence, which  requires  the  snbmission  of  the 

anestion  of  negligence  to  the  determination  of 
le  jurr.  making  it  improper  to  give  the  gen- 
eral afnrmatiYe  charge  requested  by  the  de- 
fendant. 

6.  In  such  a  case,  a  charge  which  asserts  in 
effect  that  there  was  no  evidence  tending  to 
show  want  of  proper  care  on  the  part  of  the 
defendant  is  properly  refused  as  being  calcu- 
lated to  confuse  the  jury. 

Appeal  from  circuit  court,  Greene  county; 
John  C.  Anderson.  Judge. 

Action  by  Mary  E.  Taylor  against  the 
Alabama  Great  Southern  Railroad  Company. 
Judgment  for  plalntlfC.  Defendant  appeals. 
Reversed. 

The  complaint  contained  two  counta, 
which  were  In  words  and  flgnres  as  follows: 
(1)  "The  plaintiff  claims  of  tbe  defendant 
■eventy-flve  dollars  damagea.  vblch  dam- 
■gea  were  canied  bj  fire  from  ^  ingliw 
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operated  by  defendant,  whereby  Bald  iTim  of 
Baventy-flTe  dollara  damages  were  caused 
by  said  defendant  to  eald  plaintiff  by  reason 
of  eaid  fire,  wliereby  said  plaintiff's  com- 
crlb  or  building  was  wholly  destroyed,— all 
caused  by  the  negligence  of  defendant,— «nd 
by  reason  of  said  fire  said  plaintiff  was  dam- 
aged jto  the  amount  of  said  sum  of  seventy- ' 
five  dollars;  wherefore  plaintiff  brings  this 
action."  (2)  "The  plaintiff  claims  of  the 
defendant  the  further  sum  of  seventy-flve 
dollara  damages  for  that  whereas,  on,  tp  wit, 
the  12tb  day  of  May,  1899,  the  defendant 
was  engaged  In  running  or  operating  a  steam 
engine  or  locomotive  on  its  traclc  in  Greene 
county,  Alabama;  and  the  plaintiff  owned 
a  corncrib  or  building  at  or  near  Hairston, 
In  said  Greene  county,  Alabama,  which  corn- 
crib  or  bnildlng  was  totally  destroyed  by 
Are,  which  fire  was  communicated  to  plain- 
tiff's said  building  or  corncrib  from  the  en- 
gine or  locomotive  operated  by  the  defend- 
ant, whereby  said  sum  of  seventy-five  dol- 
lars damages  was  caused  by  said  defendant 
to  said  plaintiff  by  reason  of  said  fire,— all 
caused  by  the  negligence  or  carelessness  of 
the  defendant  In  operating  or  running  said 
engine  or  locomotive;  wherefore  plaintiff 
brings  this  suit"  To  each  of  these  counts 
the  defendant  demuiTed  upon  the  ground 
that  each  count  was  Indefinite  and  uncer- 
tain, In  that  it  fails  to  allege  wherein  the 
defendant  was  negligent  or  careless  In  the 
operation  or  running  of  Its  engine.  This  de* 
murrer  was  oveiruled.  Trial  was  had  upon 
Isaue  Joined  upon  the  plea  of  the  general  is- 
■ne.  It  was  shown  by  the  evidence  that  the 
corncrib  which  was  burned,  and  which  be- 
longed to  the  plaintiff,  was  56  yards  and  6 
inches  from  the  defendant's  railroad  track; 
that  the  corncrib  was  discovered  to  be  on 
flre  a  few  minutes  after  the  passenger  train 
on  the  defendant's  road  passed.  The  evi- 
dence for  the  plaintiff  tended  to  show  that 
at  the  time  the  train  of  the  defendant  pass- 
ed along  the  road  near  the  corncrib  the  wind 
was  blowing  In  the  direction  from  the  road 
towards  the  corncrib;  that  within  6  or  10 
minutes  after  the  train  had  passed,  a  fire 
was  discovered  on  top  of  the  corncrib;  that 
this  was  about  9  o'clock  In  the  morning 
on  May  B,  1899;  that  at  that  time  there  was 
no  flre  in  any  of  the  houses  near  the  corn- 
crib; that  the  nearest  house  in  which  there 
could  have  been  a  flre  was  a  blacksmith 
shop,  which  was  220  yards  away  from  the 
corncrib.  but  that  there  was  no  flre  In  the 
shop  at  this  time;  that  It  was  very  dry,  and 
the  corncrib  was  an  old  building,  covered 
with  shingles;  that  there  was  no  fire  any- 
where about  the  corncrib,  and  when  the 
flre  was  first  discovered  It  was  on  the  top 
of  the  crib.  It  waa  further  shown  that  the 
station  where  the  corncrib  was  located  was 
called  Hairston,  which  was  a  flag  station, 
at  which  trains  did  not  stop  except  when 
flagged;  that  upon  the  morning  when  the 
conutdb  was  bnnwd  the  paasenger  train 


referred  to  was  flagged  at  this  station,  and 

stopped.  The  place  where  the  train  stopped 
was  over  200  yarda  from  the  corncrib  In  the 
direction  in  which  the  train  was  going. 
The  defendant  introduced  as  witnesses  the 
engineer  and  fireman  who  were  on  the  a- 
gine  that  was  drawing  the  passenger  train 
which  passed  the  plalntifTs  corncrib  on  the 
morning  in  question,  and  the  master  me- 
chanic on  the  defendant's  road,  and  the  in- 
spector of  engines  at  the  defendant's  shops 
In  Birmingham.  All  of  these  witnesses  tes- 
tified that  the  engine  was  equipped  with 
the  lateet  approved  and  Improved  spark  ar- 
resters, devices,  and  appliances  to  prevent 
the  escape  of  sparks  from  the  said  engine; 
that  they  bad  examined  the  engine  in  qnea- 
tlou  the  day  the  plaintiff's  corncrib  was 
burned,  and  they  had  foimd  the  engine  In 
perfect  condition  In  every  respect;  that  it 
was  better  equipped,  so  far  as  proper  de- 
vices and  appliances  for  preventing  the  es- 
cape of  sparks  was  concerned,  than  engines 
were  generally  upon  well-regulated  roads. 
These  witnesses  also  testified  that  with  such 
appliances  they  did  not  think  a  flre  could  be 
communicated  to  a  building  56  yards  from 
the  defendant's  track.  Before  entering  npon 
the  trial,  plaintiff  served  notice  npon  tlie  de- 
fendant to  produce  in  court  on  the  trial  the 
written  report  of  B.  H.  O'Brlui,  who  was  the 
engineer  on  said  engine,  as  to  whether  or  not 
the  passenger  train  drawn  by  his  engine 
stopped  at  Halrstini  on  the  morning  the  corn- 
crib was  burned.  Upon  the  cross-examina- 
tion of  said  O'Brien  as  a  witness,  and  after 
he  had  testifled  that  he  had  made  such  writ- 
ten report,  and  that  it  was  then  In  the  bands 
of  defendant's  counsel,  the  attorneys  for 
plaintiff  demanded  that  such  written  state- 
ment be  given  to  them.  Defendant  objected 
to  being  required  to  furnish  such  statement 
upon  the  ground  that  no  sufficient  demand 
had  been  made,  and  that  the  same  was  il- 
legal. Irrelevant,  and  immaterial  evidence. 
The  court  overruled  the  objection,  required 
the  written  report  to  be  furnished  to  plain- 
tiff's counsel,  which  report  was  then  read 
by  plaintlfTs  counsel  to  the  jury.  To  these 
rulinj^  the  defendant  duly  excepted.  The 
court,  In  Its  oral  charge,  among  other  thlnj^s, 
instructed  the  Jury  as  follows:  "If  tbe  jury 
believe  from  Uie  evidence  that  the  crib  in 
question  was  ignited  by  sparks  emitted  from 
the  engine  of  the  defendant  uid  that  tbe 
crib  was  situated  at  a  distance  of  56  yards 
and  6  Inches  from  the  track  of  the  railroad, 
then  they  would  be  authorised  to  find  for 
the  plaintiff,  unless  the  flre  could  have  been 
extinguished,  and  all  danger  prevented,  by 
due  diligence  on  the  part  of  John  R.  Taylor 
after  he  discovered  the  flre."  The  defend- 
ant separately  excepted  to  the  giving  of  this 
portion  of  the  court's  oral  charge,  and  also 
separately  excepted  to  the  court's  giving,  at 
the  request  of  the  plaintiff,  the  following 
written  charge:  (1)  "If  the  Jary  believe 
from  the  evldeccs  that  tbe  corncrib  deecrib- 
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ed  is  Vxe  complaint  was  destroyed  by  fire 
emitted  from  a  locomotive  of  the  defendant, 
tben  tbe  Jury  most  find  for  the  plaintiff, 
ualesa  they  believe  from  the  evidence  that 
tbe  plaintiff,  after  discovering  the  fire,  by 
due  diligence  could  have  put  out  the  fire, 
and  saved  tbe  property  from  destruction." 
The  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:   (1)  "If  the.Jury 
ttelleve  the  evidence  In  the  case,  they  should 
find  for  the  defendant."    (7)  "Tbe  negligence 
of  the  defendant  in  the  use  and  management 
of  the  train  and  the  appliances  for  the  pre- 
vention of  accidental  fires  will  not  be  pre- 
snnned,  even  if  tbe  Jury  believe  from  the 
evidence  that  the  alleged  fire  was  caused  by 
sparks  escaping  from  the  defendant's  en- 
gine."  (9)  '*The  defendant  is  authorized  by 
law  to  use  steam  engines  In  propelling  Ita 
cars  over  Its  road,  and  to  use  fire  for  gen- 
erating ateam;  and  it  Is  not  liable  for  dam- 
ages resulting  from  the  reasonable  use  or 
exercise  of  this  right;  and  If  the  Jury  be- 
lieve from  the  evidence  that  there  Is  no  proof 
of  negligence  on  the  part  of  the  defendant  In 
the  use  of  its  machinery  or  appliances,  the 
plaintiff  cannot  recover  In  this  case  unless 
the  Jury  Is  satisfied  from  the  evidence  in  this 
case  that  the  engine  In  question  wag  not  sup- 
plied with  suitable  machinery  and  applian- 
ces In  use  by  well-regulated  railroad  com- 
panies for  the  prevention  of  accidents  from 
fire  or  for  the  emission  of  sparks  from  tbe 
engine."   (10)  "I  charge  you.  gentlemen  of 
the  Jnry,  that  if  you  believe  from  the  evi- 
dence In  this  case  that  the  engine  In  ques- 
tion at  the  time  of  tbe  accident  was  supplied 
with  the  most  approved  appliances  and  de- 
rlcea  for  the  prevention  of  fires,  in  use  by 
well-regnlated  railroad  companies  In  this 
country,  and  that  such  appliances  were  well 
managed  and  handled  by  the  servants  In 
charge  thereof  at  the  time,  and  that  there 
was  no  negligence  upon  the  part  of  the  de- 
fendant by  which  said  fire  was  communicat- 
ed to  the  building  in  contest  here,  at  or 
near  the  said  building,  then  it  Is  your  duty 
to  find  for  the  defendant."    (11)  "I  charge 
you  as  a  matter  of  law  that  there  la  no 
evidence  in  this  case  tending  to  ahow  the 
defendant's  engine  was  not  supplied  with 
approved  machinery  for  the  prevention  of 
Urea,  or  any  evidence  tending  to  show  that 
there  was  any  negligence  or  want  of  due 
care  upon  the  part  of  defendant's  servants 
st  or  near  the  said  accident  tending  to  show 
that  the  said  engine  and  appliances  and  en- 
gine and  train  were  not  handled  or  managed 
carefully  and  with  proper  care,  and  there- 
fore your  verdict  should  be  for  the  defend- 
ant."  There  were  verdict  and  Judgment  toe 
tlie  plaintiff,  assessing  her  damages  at  (50. 
From  this  Judgment  the  defendant  appeals, 
and  assigns  as  error  the  aeveral  rullnga  of 
tbe  trial  court  to  which  wwptlona  were  ra- 


Daniel  CoUio:,  for  appellant  De  OrafCeo* 
ried  St  Brlns  and  John  McKlnley,  for  aspeUM. 

SHARPE,  J.  The  complaint  waa  not  sob' 
Ject  to  the  demurrer.  The  report  made  to 
the  defendant  by  its  engineer  was  prima  fade 
not  evidence  for  either  party.  Culver  v.  Rail- 
way Co.,  108  Ala.  330,  18  South.  827.  '  That  It 
might  have  been  used  to  contradict  the  engi- 
neer if  he  had  denied  Its  contents  did  not 
bring  it  within  section  1850  of  the  Code, 
which  provides  for  compelling  the  productloa 
of  writings  "pertinent  to  tbe  Issue."  Appar- 
eatlj,  in  giving  and  refusing  Instructions  to 
the  Jury,  the  trial  court  proceeded  on  the  the- 
ory tlULt  the  f&ct.  If  established,  that  defend- 
ant's engine  communicated  fire  to  the  plain- 
tiff's building  was  aufflclent  to  fix  upon  the 
defendant  the  charge  of  negligence  conclusive- 
ly. Such  a  conception  la,  In  view  of  the  evi- 
dence, at  variance  with  principles  declared  by 
this  court,  in  actions  of  this  kind  the  com- 
munication of  fire  to  the  property  of  another 
by  an  engine  of  a  defendant  railroad  company 
is,  when  nothing  appears  to  the  cont;^ry, 
presumed  to  have  been  the  result  of  negli- 
gence on  the  part  of  the  defendant  The  pre- 
sumption 80  arising  is  not  a  conclusive  one, 
so  as  to  preclude  the  defendant  to  rebut  It; 
nor  does  it  take  the  place  of  actual  evidence 
of  negligence  further  than  to  cast  upon  the 
defendant  the  burden  of  showing  by  evidence 
that  at  the  time  of  the  occurrence  It  waa  in 
the  exercise  of  ordinary  care  in  respect  to  the 
construction,  equipment  and  maaagement  of 
the  engine.  When,  by  proof,  it  tias  so  repelled 
tbe  presumption,  the  burden  shifts  to  the 
plaintiff,  who  must  go  forward  anew  with 
actual  evidence  to  disprove  that  of  the  de- 
fendant either  directly  or  Inferentlatly,  by 
showing  that  a  carefully  constructed,  equip-  ^ 
ped,  and  managed  engine  would  not  have  set 
fire  to  the  property.  When  there  Is  no  evi- 
dence of  negligence  other  than  that  supplied 
by  the  presimiptlon  referred  to,  and  the  pre- 
sumption has  been,  to  Its  fiill  extent  repelled 
by  undlscredited  evidence,  the  Jury  should 
find  for  the  defeadont  If  they  believe  the  evi- 
dence, and  the  court  should  so  charge,  if  re- 
quested in  writing  to  do  so.  The  reasons  for 
these  rules  have  been  several  times  given  by 
this  court,  and  need  not  be  repeated  here. 
See  Railroad  Co.  v.  Reese.  85  Ala.  497.  S 
South.  283;  Railroad  Co.  v.  Malone,  109  Ala. 
S07,  20  South.  33;  Ralh-oad  Co.  v.  Lumber 
Co.  (Ala.)  28  South.  438.  The  effect  spaik- 
arresting  devices  may  hav'e  In  diminishing  the 
flight  of  sparks  la  not  a  matter  coming  with- 
in ordinary  experience  and  obaervatlon,  and 
therefore  the  distance  to  which  flre  Is  com- 
municated does  not  of  Itself  furnish  evidence 
that  tbe  engine  was  not  well  equipped.  Rail- 
road Co.  V.  Lumber 'Co.,  supra.  These  con- 
siderations force  the  conclusion  that  there 
was  error  in  giving  the  charge  requested  by 
the  plaintiff,  and  also  In  the  refusal  to  give 
chai^  10  requested  by  the  defendant  The 
onU  InstmctitHk  excited  to  might  bare  beeo 
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understood  an  ImputlDig  negligence  to  the  de- 
fendant alone  upon  the  Ignition  of  the  building 
by  spaAcs  from  tbe  engine  at  a  distance  of 
56  yards.  Witnesses  fof  defendant  testified 
to  the  proper  construction,  equlpmcAt,  and 
managemeiTt  of  the  engine  In  question,  but  the 
same  witnesses  gave  as  their  opinion,  baaed 
apparently  on  the  capacity  of  good  appliances 
to  restrain  sparks,  that  fire  could  not  have 
escaped  so  far  as  the  plaintiff's  building. 
From  such  evidence,  together  with  tbe  fact, 
If  found,  that  the  building  was  actually  fired 
by  sparks  so  escaped,  tbe  logical  inference 
would  be  that  the  engine  was  deficient  In 
spark-arresting  derices,  and  that  In  testifying 
to  tbe  efficiency  of  tbe  particular  appliances 
tbe  witnesses  were  mistaken.  In  this  condi- 
tion of  tbe  evidence,  tbe  question  as  to  wheth- 
er tbe  presumption  of  negligence,  if  raised, 
had  been  successfully  repalled,  could  not  prop- 
erty have  been  withdrawn  from  the  jury,  as 
was  proposed  by  defendant's  reqaeat  tor  the 
general  affirmative  charge. 

Tbe  remaining  charges  requested  by  de- 
fendant were  properly  refused.  Charge  7  is 
bad  In  denying  that  negligence  might  be  pre- 
sumed tbougb  tbe  fire  was  caused  by  escap- 
ing sparks.  Charge  9  would  pretermit  In- 
quiry as  to  management  of  the  engine. 
Charge  11,  which  asserts.  In  effect,  that  there 
was  no  evidence  tending  to  show  a  want  of 
proper  care,  was  calculated  to  confuse  the 
Jury,  and  to  cause  them  to  ignore  the  evi- 
dential effect  of  tbe  presumption  In  estab- 
lishing negltgence,  as  well  as  some  testimony 
having  tbe  same  tendency.  Tbe  judgment 
must  be  reversed,  and  tbe  cause  remanded. 


•        PAGE  T.  LOUISVILLE  &  N.  B.  00.  . 
(Supreme  Court  of  Alabama.  Feb.  6^  1901.) 

RAILROAJ)&-WAITINO  ROOMS— DUTY  TO 
MAINTAIN. 

1.  The  comioon  law  does  not  impose  upon  a 
railroad  company  the  duty  of  estaDllshing  and 
maintaining  a  comfortable  waiting  room  at  sta- 
tions for  persons  intending  to  become  passen- 
gers on  its  trains;  and  no  such  duty  exists 
unlees  iiiiposed  by  the  charter  of  tbe  company, 
or  by  a  statutory  regulation,  or  by  some  other 
legislative  authorization  conferring  tbe  power 
upon  a  railroad  commission  to  Impose  such 
duty. 

2.  In  order  to  maintain  an  action  against  a 
railroad  company  under  tbe  statute  for  dam- 
ages resulting  from  a  failure  to  establish  and 
maintain  a  depot  sufficient  for  tbe  accommoda- 
tion of  passengers  in  a  eiven  town  (Code,  p. 
974;  Acta  1896-^,  p.  950y,  It  is  necessary  that 
the  complaint  should  aver  that  tbe  defendant's 
road  was  being  operated  through  tbe  corporate 
limits  of  tbe  particular  town,  and  that  said 
town  had  more  than  1,000  inhabitants. 

8.  While  the  statute  confers  authority  on  a 
railroad  commiBsion  to  require  railroads  to 
maintain,  at  stations  alonK  their  lines,  suffi- 
cient waiting  rooms,  Bnitably  heated,  etc.,  for 
the  comfort  of  passengers  (Code,  §  3451), 
where,  in  an  action  brought  to  recover  dam- 
ages against  a  railroad  company  resulting  from 
a  failure  to  maintain  a  suitable  waiting  room 
at  a  station  along  its  road,  the  complaint  con- 
tains no  averments  that  tha  requirement  abora 


referred  to  was  ever  made  by  the  railroad  com- 
mission with  reference  to  the  particular  sta- 
tion, no  duty  is  shown  to  exist  from  the  de- 
fendant to  tbe  plaintiff  under  snch  st&tnte, 
and  no  cause  of  action  is  stated  thereunder. 

4.  Tbe  next  friend  of  a  oon  compos  mentis  is 
wholly  without  authority  to  make  a  contract 
that  la  binding  upon  her  or  her  estate,  and  it 
is  only  by  a  guardian  regular^  appointed  that 
contracts  can  be  made  Undmg  ap<m  a  noii 
compos  mentis. 

Appeal  from  circuit  court,  Conecuh  connty; 
John  P.  Hubbard,  Jndge. 

Action  Jennie  Page,  flinnigli  ber  next 
friend,  Ben  Page,  against  Uie  IxratoviUe  & 
Nashville  Ballroad  Company.  Judgment  tm 
defendant,  and  plaintiff  appeals.  Affirmed. 

The  complaint,  as  orlghially  filed,  contain- 
ed two  comits.  In  tbe  first  count  after  aver- 
ring that  the  defendant  was  a  corporation 
"operating  a  railroad  across  the  state  of  Ala- 
bama and  through  Conecuh  county.  In  said 
state,  then  averred  that  on  December  H 
1808,  tb^  plaintiff,  throng  her  next  friend, 
Ben  Page,  told  the  defendant's  agent  at 
Evergreen,  Alabama,  that  tbe  plaintiff,  who 
was  In  delicate  health,  was  going  to  take  a 
train  next  morning  at  3:36  o'clock  a.  m..  and 
requested  said  agent  to  have  a  fire  in  tbe 
waiting  room  of  the  depot  when  the  plain- 
tiff arrived;  .that  tbe  defendant's  eald  agent 
assured  plaintiff,  through  her  next  friend, 
that  there  would  be  a  good  fire  in  tbe  wait- 
ing room  when  the  plaintiff  came  there  to 
take  the  train  referred  to;  that,  relying  upon 
the  promise  of  the  defendant,  through  its 
agent,  to  hare  a  fire  In  the  waiting  room,  the 
plaintiff  went  to  the  waiting  room  on  the 
morning  of  December  15th,  and  purchased  a 
ticket  over  the  defaidant's  road,  for  the  pur^ 
pose  of  becoming  a  passenger  on  the  defend- 
ant's train  which  was  scheduled  to  leave  at 
3:30  o'clock  a.  m.;  that  said  train  was  two 
hours  late,  and  that  during  tbls  period,  and 
while  plaintiff  was  waiting  f<Kr  said  train, 
she  requested  tbe  agents  and  employte  of 
the  defendant  to  make  a  fire  In  said  waiting 
room,  bnt  the  defoidant's  agents  and  em- 
pioyte  did  not  comply  with  ber  request;  that 
at  such  time  It  was  very  cold;  that,  by  rea- 
son of  defendant's  negligence  and  failure  to 
have  a  fire  in  said  waiting  room  at  the  time 
hereinbefore  mentioned,  she  (plaintlfO  was 
subjected  to  the  intense  cold  and  low  tem- 
perature of  said  waiting  room  for  nearly  two 
hours,  during  which  time  she  suffered  great 
pain  and  discomfort,  as  tbe  result  of  which 
bhe'i^'afl  thrown  Into  violent  spasms  or  fits, 
which  caused  her  great  agony  and  Intense 
suffering."  In  tbe  second  count  of  the  com- 
plaint the  negligence  complained  of  was  tbe 
failure  of  the  defendant  to  have  a  fire  in 
its  waiting  room  at  Evergreen  at  the  time  re- 
ferred to,  when  the  weather  was  intensely 
cold.  To  the  first  count  of  the  complaint 
the  defendant  demurred  upon  the  grounds: 
(1)  That  It  does  not  show  that  the  a^nt  oi 
the  defendant,  whom  plaintiff's  next  friend 
Informed  of  her  condition,  had  chaise  of  the 
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defendant's  depot  or  had  any  doty  or  an* 
Uiorlty  with  reference  to  tbe  waiting  room; 
(2)  tbat  tbe  name  of  the  agent  of  tbe  de- 
fendant referred  to  Is  not  chown;  (8).  that  it 
does  not  show  that  there  was  any  dnty  reat- 
Ing  upon  tbe  defendant  or  Its  agent  to  have 
a  fire  In  said  waiting  room;  (4)  that  there 
was  no  contract  shown  by  said  count  between 
the  plaintttr  and  the  defendant   To  both  the 
first  and  second  counts  tbe  defendant  de- 
murred upon  the  following  grounds:  (1)  That 
It  is  not  shown  in  either  of  said  eonnts  that 
the  defendant  had  ever  been  required  by  the 
railroad  commlsdon  of  Alabama  to  have  a 
watting  room  for  the  convenience  of  passen- 
gers at  Brergreen;    (2)  becaose  It  is  not 
shown  In  either  of  said  connts  that  the  plain- 
tiff was,  dt  the  time  of  the  agreement  al- 
leged, a  passenger.  These  demnrrers  were 
soatalned.    Thereiqwa  the  plaintiff  amend- 
ed her  complaint  by  adding  three  other 
counts,  numbored.  3,  4,  and  6.   Each  of  these 
connts  was  substantially  the  sam^  in  their 
averments  of  n^llgence.   Defendant's  duty 
towards  the  plaintiff  was  the  same  In  these 
counts  as  stated  In  the  first  count,  with  Oie 
following  exception:  In  the  third  count  it 
was  arerred  that  the  alleged  agreement  or 
promise  to  have  a  fire  in  the  waitbig  room 
was  made  to  the  plaintiff  by  her  next  friend 
with  S.  Demming,  who  was  i^nt  of  defend- 
ant at  EvergreeD,  "who  had  charge  of  said 
depot,  and  had  aothwlty  with  reference  to 
keeping  the  waiting  room  at  said  depot  In 
a  suitable  coudltlon  for  the  comfort  and 
safety  of  passengers";  and  it  was  further 
averred  in  this  coont  that  it  was  the  duty  of 
tbe  defendant  to  have  a  flre  in  said  waiting 
room  when  the  plaintiff  arrived  at  said  depot 
In  the  fourth  count  It  was  averred  that  the 
alleged  agreement  or  promise  was  made  with 
'*def«idant*8  agent  at  tiie  depot  at  Ever- 
green. Alabama,  who  had  cbarge  of  said 
depot  and  had  antliorlty  with  reference  to 
Iceeplng  the  waiting  room  at  said  depot  in 
suitable  condition  for  the  comfort  and  safety 
of  passengers,"  etc.   It  was  averred  In  this 
count  that  it  was  the  duty  of  the  defendant 
to  have  a  flre  In  the  waiting  room  at  the 
time  menticuKd.   In  the  flftii  count  there 
was  no  agreement  or  promise  alleged  to  have 
been  made      the  defendanfa  agent  to  the 
friend  of  tbe  plaintiff,  bat  it  was  alleged 
that  the  plaintiff  went  to  the  d^>ot  of  the  de- 
fendant and  purchased  a  ticket  for  the  pur* 
pose  of  becoming  a  passenger  <m  defmdanf  s 
tratai;  that  tbe  weather  was  Intens^y  cold, 
and  that  tbe  temperature  of  the  defendant's 
waiting  room  was  Ult  below  freealng  point; 
that  the  plahitiff  waa  In  delicate  health; 
that  the  train  which  she  expected  to  take 
was  two  honn  late;  *that  during  this  period 
plaintiff  bad  to  remain  In  said  waiting  room, 
not  knowing  exactly  what  time  said  train 
would  arrive,  without  any  lire  or  other  pro- 
tection from  the  cold,  as  a  iwoximate  con- 
sequence of  which,  and  by  reason  of  the  neg- 
ligent  ^ure  of  a  person  in  the  employ  of 


the  defendant  who  had  siqierlntendence  in- 
trusted to  him  over  said 'depot  and  waiting 
room,  and  while  in  the  exercise  of  such  super- 
intendence negligently  failed  *  *  *  to 
take  due  and  proper  precaution  to  provide 
a  fixe  fbr  said  waiting  room,  or  to  otherwlae 
warm  It  up,  *  *  *  plaintiff  suffered 
great  agony."  etc.  To  each  of  these  connts 
of  the  complaint  tbe  plaintiff  donrnred  upon 
several  grounds,  whi<^  wer^,  In  substance, 
aa  follows:  (1)  That  there  was  no  doty 
ahovrn  in  either  of  said  counts,  <m  tbe  part 
of  the  defendant  to  maintain  a  flre  In  the 
waiting  room:  (2)  that  it  was  not  riiown 
that  there  was  any  valid  or  binding  agree- 
ment between  the  plaintiff  and  the  defendant 
to  provide  a  flre;  (S)  that  there  waa  no  con- 
sideration for  the  alleged  pnmiiae  at  vuBm- 
taking  on  tbe  part  of  the  agent  of  the  de- 
fendant; (4)  because  the  next  frl«id  of  plain- 
tiff had  no  authority  to  make  a  contract  for 
her,  she  bdng  a  person  of  unsound  mind; 
^)  that  it  was  nowhere  averred  w  shown 
that  the  railroad  commissira  of  Ainhwrn^  had 
made  any  requirements  of  the  defmdant  as 
to  its  accommodatitm  of  passengers  at  Bvor- 
green  at  the  time  of  the  lnjury>  complained 
of.  The  demurrers  to  the  several  connta  of 
tbe  amended  complaint  were  sustained,  and, 
tbe  plaintiff  declining  to  plead  farther,  Judg- 
ment was  r^ered  for  the  defendant  The 
plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  upon  the 
pleadings. 

J.  F.  Jones,  tor  appellant.  Thos.  O.  ft 
Chas.  P.  Jones,  for  appellee. 

TYSON,  J.  The  case  of  Railroad  Co.  v. 
Thompfion,  T7  Ala.  448,  relied  upon  by  ap- 
pellant falls  far  short  of  holding  that  un- 
der tbe  common  law  the  defendant  waa 
under  the  duty  of  establishing  and  maintain- 
ing a  comfortable  waiting  room  at  its  sta- 
tions for  persons  pmposlng  becoming  pas- 
sengers on  Its  trains.  Au  examination  of  the 
cases  bearing  on  this  question  discloses  that 
no  such  duty  exists,  unless  imposed  by  the 
charter  of  the  defendant  or  by  a  statutory 
regulation,  or  by  some  other  legislative  au- 
thorization conferring  tbe  powers  upon  a  rail- 
road commission  to  impose  the  duty.  Peo- 
ple V.  New  York,  L.  B.  &  W.  R.  Co.,  104  N. 
Y.  S8,  9  N.  E.  S5t!;  Railroad  Co.  v.  Wash- 
ington, 142  U.  S.  492,  12  Snp.  Ct  283,  35 
L.  Ed.  1092,  and  authorities  therein  cited. 
When  legislative  enactments  declare  the  duty, 
tiie  courts  will  enforce  it  Such  regulations 
are  a  proper  exercise  of  police  power  by  the 
legislative  body.  23  Am.  &  Eng.  Enc.  Law 
ast  Ed.)  118,  and  notes  1  and  2. 

The  act  of  tbe  general  assembly  approved 
February  16,  1807  (page  974,  Code),  requires 
a  railroad  company  operating  Its  road  through 
the  corporate  limits  of  any  Incwporated  town 
or  dty  of  more  than  1,000  inhabitants  to  es- 
tablish and  maintain  one  or  more  depots 
within  such  corporate  limits  sufficient  foi 
the  accommodation  ot  passengers  ^and  the 
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•tocase  ftf  Crdght  Whether .  tiw  duty  Im- 
poeed  by  this  act  requires  tlie  maintenance 
of  a  warm  and  comfortable  waiting  room 
during  cM  veatiier  for  Daasengm  it  Is  im- 
necesaary  to  decide,  for  the  reason  that  there 
la  no  arerment  In  any  connt  of  the  complaint 
•  that  d^oidant'a  road  vaa  being  operated 
through  tile  corporate  limits  of  the  town  of 
Bmgreen,  and  that  said  town  bad  more 
than  1,000  Inhabitants.  In  the  absence  of 
these  aTermenta  It  is  clear  that  the  plalntUC 
has  failed  to  bring  her  case  within  the  pro- 
visions of  this  act 

Section  8451  at  the  Oode  confers  aatbority 
on  the  railroad  commission  to  require  rail- 
roads to  mabitais  a  sufficient  sitting  or  wait- 
ing room,  suitably  beated,  etc.>  for  tbe  com- 
fort of  paasengers;  but  there  Is  no  aver^ 
ment  in  either  of  the  counts  of  the  complaint 
that  such  requirement  was  ever  made  with 
reference  to  tbe  station  or  depot  at  Erer- 
green.  No  Antj  is  therefore  shown  In  tills 
revpect 

1^  theory  that  the  defendant  was  bound 
to  heat  the  room  reason  of  a  promise  made 
1^  Its  agmt  to  the  idaintUTs  next  friend  Is 
wholly  unlaiable.  Suffice  it  to  aay,  the  plain- 
tlfl  being  a  noo  compos  mentis,  her  next 
friend  was  wboUy  without  antborltar  to  make 
any  contract  that  would  bind  her  or  her 
estate.  Contracts,  to  be  binding,  must  be 
mutuaL  Clearly,  If  both  wwe  .not  bound, 
netOier  was. 

The  sereral  counts  of  the  complaint  fall- 
ing to  suffldoitiy  aver  a  state  of  facts  show- 
ing the  duty,  the  breacb  of  which  was  com- 
plained of.  there  was  no  error  In  sustain- 
ing the  demurrer  to  each  of  them.  Affirmed. 


WILSON  T.  Kmvmna  et  bL 

^Supreme  Court  of  Alabama.  Feb.  5,  1001.) 

CORPORATIONS— RIGHTS   OF  ORKDITORS— UA- 
BILTTT  OF  DIRBOTORS-^BFERBNCH 
ADMINISTRATION  OF  BSTATBS. 

1.  A  jabseqaent  creditor  of  a  corporation 
cannot  complain  of  the  conTeyance  or  transfer 
of  the  corporate  property,  anless  anch  conrey- 
ance  or  transfer  was  made  with  the  intent  to 
hinder,  delay,  or  defraud  sabseqaeot  creditors, 
and  had  such  operation  and  effect,  and  in  sach 
case  tlie  burden  is  upon  the  aultaequent  cred- 
itor seeking  the  relief  to  allege  and  prove  such 
fraud. 

2.  The  directors  of  a  corporation  are  not  per- 
sonally  liable  to  the  corporate  creditors  for 
mismanagement  of  the  business  of  the  corpora- 
tion, or  for  waste  of  its  assets,  unless  the 
creditors,  show  actual  frand  committed  by 
them. 

3.  An  Insolvent  corporation,  like  an  insol- 
vent individual,  can  make  a  valid  transfer  of 
its  assets  to  oae  of  its  directors  in  payment  of 
a  bona  fide  debt  doe  from  the  conxHratlon, 
thereby  preferring  such  director  to  other  cred- 
itors In  payment  of  its  corporate  debt. 

4.  One  who  borrows  from  an  adminlstrstor 
money  belonsfng  to  the  estate  of  his  intestate, 
altbon^  such  loan  be  unauthorised  and  made 
without  an  order  of  the  court,  will  not,  in  the 
absence  of  fraud  and  collusion,  be  treated  aa  a 
trustee  in  Invltnm,  and  held  to  an  accounting 
at  the  tastaneo  of  a  benefldaty  in  said  estate. 


5.  Where  an  administrator  in  chief  makes  as 
unauthorized  loan  of  money  belonging  to  the 
estate  of  his  intestate,  if  the  administrator  de 
bonis  non  accepts  such  loan,  and  seeks  to-  liold 
the  borrower  as  a  trustee  in  Invitum.  he  there- 
by elects  to  adopt  the  contract,  and  cannot 
subsequently  accept  the  investment,  and  treat 
the  loan  as  a  devastarit. 

Appeal  from  chancery  court,  Madlaon  coon- 
ty;  William  H.  Simpson,  CSiancellor. 

Action  by  Mizabeth  Ow&i  WllsfMi,  admin- 
istratrix of  Arthur  Ow^  Wilson,  against 
the  North  Alabama  Improvement  Company 
and  others.  Judgment  for  defendants,  and 
plalntifr  ^ipeals.  .Affirmed. 

It  was  ayeiTed  in  the  hill  that  the  com- 
Xdainant  had  recovered  a  Judgment  against 
the  North  Alabama  Im^vement  GtMnpany 
for  the  sum  of  |6,1M8.63,  on  March  20^  18&&. 
in  the  dnndt  court  of  Madison  county;  that 
execution  bad  been  Issued  thereon,  and  re- 
turned. "No  pn^ierty  found;**  tbat  the  debt 
upon  wUch  this  judgment  was  founded  was 
a  debt^Tldenced  by  the  note  for  ¥fi.O0O. 
which  iras  made  by  the  defendant  corpMm- 
tion.  and  was  payable  to  Charles  H.  Craw- 
ford, as  administrator  of  Arthur  Owen  WIl- 
aaa,  deceased,  and  was  dated  ^ril  1,  1802. 
and  payable  (me  year  after  date;  that  saM 
Ctewford  bad  been,  at  the  soggntlOD  ttf  one 
of  the  directOTS  of  the  North  Alabama  Im- 
proTement  Company,  aroolnted  adndnistrator 
of  the  estate  of  Artbxor  Ow»x  Wilson,  de- 
ceased, and  as  such  administrator  had  col- 
lected $6,000  on  tlie  p<^cy  at  life  Insurance 
Issued  to  Arthur  Owen  Wilsoa,  the  Intestate, 
by  the  New  York  life  losurauce  Company. 
It  was  then  averred  that  said  Crawford,  as 
such  admlnlatrator,  made  application  to  the 
probate  court  of  Hadlsoo  county  to  be  al- 
lowed to  lend  the  10,000  so  collected  >>y  hlm 
on  said  life  insurance  policy  to  the  Nortli  Ala- 
bama Improvement  Company,  but  the  said 
court  refused  to  order  or  auttaoxlae  the  loon 
of  such  money,  and  tha^  notwtQufanding 
such  refusal  of  the  court,  the  said  Ctawf«d 
did  lend  tiie  mon^  so  collected  by  hlm  v^oa 
the  life  insurance  policy  to  the  North  Ala- 
bama Improrement  Company,  and  that  tiie 
said  note  above  referred  to  was  given  for 
sndi  loan,  and.  to  secure  the  payment  there- 
of, the  said  company  executed  a  mortgage 
np(»L  certain  property,  which  waa  owned 
It  at  the  time,  but  wl^lch  was  greatly  less  hi 
value  than  $5,000;  that,  at  the  time  of  the 
negotiation  of  this  loan,  the  IndlvMual  de- 
fendanta  to  the  btU  were  the  directors  at 
said  corporation,  and  that  It  was  throuj^ 
their  instrumentality  the  loan  was  made  hj 
aaJd  Crawford,  and  that  tiey  and  said  Oaw- 
ford  knew  at  the  time  Oiat  the  loan  was 
without  authority  of  law,  Xlie  un  tbei 
averred  in  detail  several  allied  acts  at  mis- 
conduct and  mlsmansgemest  on  thd  part  of 
the  directors  of  the  defendant  ewporatlon  of 
its  assets  and  of  the  corporate  bnaiaess,  and 
that,  as  the  result  of  such  mismanagenxat 
and  misconduct,  the  cocporatlMi  bad  beoi  re- 
duced to  inatrivency;  that  l^J^  negotlattos 
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ot  m  nie  <tf  properly,  they  TjKeBtxnA  om  o( 
t3i«lr  nmntwr,  who  wu  a  director,  and  con- 
-tr^«d  to  blm  laice  tracts  of  land,  and  Issued 
txmds,  which  thej-  dellvned  to  James  F. 
O'ShaughnesBy,  who  waa  at  that  time  a  di- 
rector, which  was  used  for  his  own  ben^t, 
altboui^  said  conreyance  of  land  and  the 
^mSlTtxj  of  the  bonds  proper  should  hare 
been  upon  the  alleged  Indebtedness  from  said 
corporation  to  aald  CShanghnesay.  The 
facts  comj^taied  of      the  complainant  In 
the  Mil,  as  shown  hj  the  averments  thereof, 
took  placo  prior  to  the  D^^>tlatlon  of  the 
loan  for  $5,000  to  the  defendant  corporation. 
It  was  then  aTsmd  that  said  Ghariea  H. 
Gtawfiwd  had  resigned  as  adntlnlstrator  of 
the  estate  of  Arthiv  Owen  unison,  and  that 
the  complainant  had  beoi  duly  aroolnted  ad- 
mlntotrator  de  bonis  non.  The  prayer  of  the 
bin  waa  aa  follows:  "That  a  decree  may  be 
rendned  agaliut  aU  of  the  defendants  for 
the  amoimt  ot  aald  mortgage,  with  the  Inter- 
eat  due  thereon,  the  defendants  to  be  audited 
by  the  amounts  recdved  by  the  foredosiire 
oC  said  mortgage;  that  a  refexence  m»y  be 
bad  to  the  zegtoter  of  this  conrt  to  ascertain 
the  amoont  dne  to  eomplalnant.  and  to  as- 
certain  and  state  an  acconnt  between  the  de- 
fendant  directors  and  the  defendant  corpora- 
tlcHi;  and  that  Uie  dlrectws  may  be  liharged 
with  the  assets  ot  said  corporatitm  that  have 
been  mlsiv^ed  or  -nvsted     them,  and  that, 
oat  of  the  amonnt  foood  due  to  the  defend- 
ant corpoimtlai,  the  d^mdants  maj  be  re- 
quired to  pay  the  amount  Cocmd  to  be  dne 
to  the  cmnidalnant  The  complainant  prays 
for  all  other  and  further  rdlef  to  which  she 
la  entitled  on  the  facts  as  heretai  stated." 
The  defendanta  filed  answers  to  the  bfll,  In 
whl<ai  they  dolled  the  spedflc  charges  ^ 
fraud,  and  averred,  In  detail,  the  facts  at- 
tending the  several  transaetiona  set  forth  in 
the  UU.  It  Is  unnecessary  to  set  out  at 
lengtii  the  evidence  In  the  case.  On  the  final 
submission  of  the  cause  upra  the  pleadings 
and  proirf.  the  diancellw  r^idered  a  decree 
denying  the  rtilet  prayed  for,  and  ordered 
the  bill  dismissed.  From  this  decree  the 
complainant  appeals,  and  assigns  the  rendi- 
tion thereof  as  error. 

D.  D.  Shelby  and  Jaa.  H.  Branch,  for  ap- 
pellant B.  W.  Walkw,  for  appellees. 

DOWDSO^  J.  Olie  pnrpose  of  the  blU  In 
this  case  Is  to  bold  the  directors  individually 
Ilatde  for  the  debt  of  the  corporation'.  Charles 
B.  Crawford,  as  adminlsttntor  of  tbe  estate 
of  Arthur  Owen  Wilson,  deceased,  loaned 
95,000,  money  belonging  to  the  estate  of  his 
said  Intestate,  to  the  Xorth  Alabama  Im- 
provement Company,  a  corporation,  taking 
ttaat  company's  note  for  the  amount  of  tbe 
loan,  secured  by  a  mortgage  of  the  comj^y 
on  ewtaln  real  estate.  Crawford  having 
resigned  as  admioistrator,  the  ai^Dant  EUs- 
abeth  Owm  fnison,  was  amwlnted  admlnls- 
tratrtx  de  bonis  non,  and  as  such  administra- 


trix recovered  jndgmoit  against  ssld  com- 
pany on  tbe  note,  and  foreclosed  the'  mort- 
gage, herself  becoming  the  purehaaer  at  the 
mortgage  sale.  The  amonnt  of  the  debt  not 
being  realised  from  said  company,  the  pres- 
ent bill  was  filed,  seeking  to  charge  the  iadl- 
vidnal  d^endants,  who  were  directors  of 
the  North  Alabama  Improvemoit  Omnpany, 
with  said  Indebtedness  of  said  company.  On 
a  hearing  on  the  pleadings  and  jwoot  the  bill 
was  dismissed  1^  the  cbancdlor. 

The  frame  of  the  bill  Is  that  of  a  eom- 
mon  credltiss*  blU  filed  aa  behalf  of  the  com- 
plainant and  sach  other  creditors  as  mlvbt 
come  in  and  make  themselves  parties;  and, 
as  such.  It  is  wholly  inctmsistent  with  ths 
other  theory  inalBted  aa  hy  the  complslnant, 
—that  is,  of  holding  the  d^Sndents  liable  as 
trnstara  In  Invltom  for  dealhig  with  trust 
funds  of  the  estate  of  comidalnantf s  Intestate 
in  participating  In  tbe  transactiai  ot  the 
alleged  unauthorized  loan  by  tiie  adminis- 
trator In  chief  to  the  oorporatlcm.  It  is  too 
l^aln  to  admit  oi  controversy  that  other 
creditors,  having  no  interest  In  such  trust 
fond,  cannot  base  any  claim  for  rdlef  on 
this  theory  of  the  bilL 

When  conaidosd  as  a  cMimoii  ccedltsn* 
bill,  pretermitting  cooBtderatlon  of  tbe  saS- 
deney  of  the  aUegatlons,  the  great  weight 
oi  the  testlmoBy  r^ls  the  tlwory  of  fMnd, 
snd  In  this  respect  we  omcnr  In  tbe  finding 
and  conciusloa  of  the  chancdlos  that  the 
proof  fails  to  siutabi  the  (diarges  of  fraud 
and  collnslou.  Most  of  tbe  tiansaetlons  com- 
plained of  In  the  bill  wen  had  and  dcme  be- 
fore the  debt  to  Wilson's  administrator  In 
chief  was  contracted.  A  subsequent  creditor 
cannot  complain  of  a  dlspoeitlon  of  its  pmp- 
wty  by  a  cwporatlon,  unless  meb  disposition 
wu  made  vrith  Intent  to  hinder,  delay,  or 
defraud  sub^squent  credltws,  and  actmlly 
had  that  operation  and  effect  Graham 
RaUroad  Oo.,  lOB  U.  a  14a  26  L.  Sid.  106; 
Porter  r.  Steel  Co.,  120  IT.  S.  649,  7  Sap.  Ot 
741,  80  L.  Ed.  830;  Dickson  v.  Uclamey,  97 
Ala.  388b  12  South.  898;  Rollhis  T.  Carriage 
Cb.  aowa)  4S-N.  W.  1037,  20  Am.  St:  Itep. 
484;  Schreyer  v.  Scoft  134  U.  8-  40B,  10  Sup. 
Ct  579,  88  U  Ed.  965;  2  Ifor.  PriV.  Oorpu  H 
705-800.  And  the  burden  Is  upon  the  com-' 
plalnant  to  allege  and  prove  such  fraud. 
Yeend  v.  Weeks,  104  Ala.  330,  16  South.  160. 
Nor  does  a  creditor,  cslstlng  as  subseqtient 
occupy  such  relatlim  to  a  cwporathm's  di- 
rectors as  its  stockholders.  Directors  may 
be  liable  to  stockholders  for  mlsmanagnnent 
of  the  bnshiess  of  the  corporatUm  or  waste 
of  Its  assets.  Not  so  as  to  its  creditors.  A 
creditor  must  show  a  Ttual  fraud,  in  ordOT  to 
hold  directors  liable.  O'Oonnw  Hin.  &  Mfg. 
Co.  V.  Coosa  Fa  mace  Co.,  05  Ala.  618,  10 
South.  290.  And  as  to  grounds  upon  which 
directors  may  be  charged  personally  with 
the  debts  of  the  CMiioratloii,  see,  also,  8 
Thomp.  Corp.  {{  4137,  4a3&  4144.  4145,  4002. 
Tbey  are  not  so  chai^;eahle  mer^  because 
they  liave  mismanaged  and  wasted  assets. 
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but  only  on  Bome  each  groand  aa  deceit  or 

fraudulent  mfsrepresentatlonB  practiced  vpon 
persons  dealing  with  the  cwporatlon.  It 
does  not  appear  from  eltiier  allegations  or 
proof  In  this  case  that  smj  fraud  was  com- 
mitted by  either  of  the  defendant  directors 
on  the  admlnlstratl<»i  In  chief.  There  was 
DO  concealment  or  misrepresentation,  and  It 
appears  that  Crawford  was  as  fully  Informed 
of  the  situation  as  any  of  the  defendants. 
Oleaveland  v.  Richardson,  132  U.  S.  318,  10 
Sup.  Ot  100.  33  U  Ed.  384.  It  was  decided 
by  this  court  in  the  ease  of  Corey  t.  Wads- 
worth,  lis  Ala.  488,  25  South.  SOS,  44  L.  R. 
A.  786,  that  an  Insolvent  corporation  may 
dispose  of  Its  property  just  as  an  insolvent 
IndlTidaal  could,  and  consequently  a  prefer- 
ence, which  would  not  be  Illegal  In  case  of 
an  Individual,  would  not  be  Illegal  In  case  of 
a  corporation.  See,  also.  Jewelry  Co.  v. 
Tolfer,  106  Ala.  206,  17  South.  626,  28  R. 
A.  707. 

In  the  absfflice  of  fraud  and  collusion,  one 
who  borrows  from  an  administrator  money 
belonging  to  the  estate  of  his  Intestate,  al- 
though such  loan  be  made  without  an  order 
of  court,  will  not  be  treated  as  a  trustee  In 
InTltom,  and  held  to  an  accounting  at  the 
Inatance  of  the  cestui  que  trust.  In  such 
a  case  the  cestui  que  trust  may  adopt  the 
contract,  or  he  may  repudiate  the  same  and 
hold  the  administrator  liable.  The  proof  in 
the  presmt  case  failed  to  show  any  fraud 
and  collusion  on  the  part  ot  the  defendants 
In  connection  with  said  loan. 

Even  if  the  complainant,  as  administra- 
trix de  bonis  non,  had  the  right  to  repudiate 
the  loan  made  by  Crawford,,  yet,  with  full 
knowledge  of  all  the  facts,  she  elected  to 
adopt  the  contract,  aud.  having  made  that 
election,  she  Is  bound  by  it  She  could  not 
accept  the  Investment,  and  also  treat  the 
loan  as  a  devastavit  Waring  v.  Lewis,  63 
Ala.  632,  633.  This  principle  was  recognized 
in  the  opinion  on  application  for  rehearing 
in  Lee  v.  Lee,  67  Ala.  424.  See.  also,  EUiott 
V.  Bank,  20  Ala.  846;  Insurance  Co.  v.  Coch- 
ran, "27  Ala.  236.  The  chancellor  commit- 
ted no  «Tor  in  the  final  decree  rendered,  and 
the  same  must  be  affirmed. 


NORWOOD  et  al.  v.  VOORHEES  et  al. 
(Sniffeme  Court  of  Alabama.  Feb.  5,  1901.) 
0ARNI8HHKNT— INTERPOSITION  OF  CLAIM— 
RIGHTS  OF  PARTIES. 

1.  The  Issue  arising  betwem  a  garnishing 
creditor  and  one  propounding  a  claim  to  a  fund 
In  the  hands  of  toe  garnishee,  songht  to  be  sub- 
jected, ia  whether  tne  claimant  by  transfer  or 
otherwise  has  a  right  to  the  funds  superior 
to  the  rli^t  of  the  garnishing  creditor  derived 
from  the  process. 

2.  When  on  the  trial  of  an  issue  between  a 
garnishing  creditor  and  one  propounding  a 
claim  to  the  funds  in  the  hands  of  the  nr- 
nishee  sought  to  be  snbjected  the  latter  claima 
by  transfer  from  a  transferee,  and  he  proves 
both  tnuufers,  and  shows  that  the  first  trans- 
fer was  made  prior  te  the  aervice  <tf  the  gar- 


nishment, for  a  vahiable  eonslderatlmi,  be 
thereby  eataUlshea  hla  raptor  daim.  aaA  la 

entitled  to  judgment 

Appeal  from  circuit  court,  Bnfler  ooimtj; 

J.  W.  Foster,  Judge. 

Action  by  Voorhees,  Millar  &  Oo.  In  at- 
tachment against  Dayton  Piaster.  TUs  at- 
tachment was  executed  by  serving  a  aherliTs 
garnishment  upon  several  persons  among 
whom  was  one  J.  W.  Phillips.  The  gar- 
nishee. J.  W.  Phillips,  answered  admitting 
that  he  had  been  Indebted  to  the  defendant. 
Plaster,  but  that  his  Indebtedness  had  been 
assigned  and  was  not  owned  by  Norwood 
&  Co.,  and,  therefore,  suggested  Norwood 
&  Co.  as  being  the  claimant  of  said  indebted- 
ness. Thereupon  Norwood  &  Co.  propound- 
ed their  claim  In  the  pending  suit  to  the 
Phillips  Indebtedness  which  was  evidenced 
by  a  note  by  Phllllpa  to  Plaster.  Upon  this 
claim  the  plaintiffs  took  Issue. 

On  the  trial  of  the  case  the  following  facta 
were  shown:  On  the  26th  day  of  Januar?. 
1807,  Dayton  Plaster  executed  his  several 
notes  aggregating  $9,619.^  to  Oriel  Bros. 
Co.  and  to  secure  the  same  transferred  a  lot 
of  papers  payable  to  him  Including  a  note 
from  J.  W.  Phillips  for  $700.  Plaster's  notes 
to  Grlel  Bros.  Co.  were  made  payable  In  the 
fall  and  winter  of  1807,  and  after  thdr  ma- 
turity Grlel  Bros.  Co.  sued  out  an  attacb- 
ment  against  blm,  bad  his  stock  of  goods 
levied  upon  and  sold  under  the  attachment, 
aud  pending  the  suit  sold  the  dalm  to  Nor- 
wood &  Co.  tor  f3,000  cash,  agreeing  to 
transfer  to  them  whatever  judgment  might 
be  recovered  against  Plasty,  after  crediting 
him  with  sales  under  the  attachment  The 
claim  against  Plaster  was  reduced  to  judg- 
ment and  while  it  was  not  transferred  in 
^^r1tlng  to  Norwood  &  Co.,  the  evidence 
shows  that  Oriel  Bros.  Oo.  admitted  that  it 
belonged  to  Norwood  &  Co.  The  written 
transfer  of  the  collaterals,  including  the 
Phillips  note,  by  Plaster  to  Oriel  Bros.  Co. 
and  tiie  written  transfer  of  said  collaterals 
by  Oriel  Bros.  Oo.  to  Norwood  A  Co.  were 
Introduced  In  evidence  by  the  claimants 
without  objection.  OTie  plaintiflb*  attach- 
ment against  Plaster  was  subsequent  to  the 
attachment  of  Oriel  Bros.  Oo.  The  evidence 
further  shows  that  at  the  time  of  the  trial, 
more  tiian  a  year  aftor  the  transfer  of  the 
Phillips  note  to  Norwood  &  Co.  the  judgment 
recovered  of  Plaster  by  Griel  Bros.  Co.  had 
not  been  fully  paid.  The  other  facts  of  the 
case  are  aufflclently  shown  In  the  opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the, court  at  the  request  of  the  plaintiffs 
gave  several  written  charges  to  the  Jury,  to 
the  giving  of  each  of  which  the  def^idant 
separately  excepted. 

The  defendants  requested  the  court  to  give 
the  general  aJSrmatlve  charge  in  their  be- 
half, and  duly  excepted  to  the  courfa  refusal 
to  give  the  said  charge  as  asked. 

There  were  verdict  and  ju^mott  tor  the 
plaintlffa.  The  dsfendanta  appeal,  and  as- 
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sisa  as  error  the  KTeral  rulings  of  tbe  trial 
court  to  -wbieb  ezceptJons  were  rewrred. 
BeTemed. 

OL  P.  Mclntyre  and  Lane  &  QrenBhair,  t<a 
appellants.  D.  M.  Powell,  tor  appellees. 

HARALSON,  3.  1.  There  are,  as  between 
parties,  three  Issues  to  be  tried  In  a  case  of 
this  character  In  three  separate  suits  or  pro- 
ceedings,—the  first,  between  the  plaintiff  In 
attachment  against  the  defendant.  In  which 
the  issue  Is,  whether  the  defendant  Is  In- 
debted to  the  plaintiff  or  not;  the  second 
between  the  plaintiff  in  attachment  and  the 
garnishee,  In  which  the  question  of  Indebted- 
ness of  the  garnishee  to  the  defendant  must 
be  ascertained,  and  the  third,  between  the 
plaintiff  and  the  claimant,  brought  before 
the  court  on  the  suggestion  of  his  claim 
by  the  garnishee  In  the  answer  he  flies.  The 
last  proceeding  is  collateral  to  the  first  two, 
and  each  Is  to  be  dlstlnctlr  tried,  the  last 
first  If  the  issue  on  that  trial  is  found  for 
the  plaintiff,  Judgment  must  be  rendered 
against  the  garnishee  on  his  answer,  after 
judgment  against  the  defendant,  and  If  for 
the  claimant  or  contestant,  the  garnishee 
IB  discharged.   Code.  ||  2191,  2200. 

The  issue  In  the  case  between  the  plaintiff 
and  the  claimant  Is,  whether  the  claimant 
has  a  trauBfer  of  the  demand  su[wrior  to 
tbe  right  of  the  plaintiff  or  garnishing  cred- 
its derived  from  the  process,— Its  purpose 
being  the  summary  determination  of  the_ 
right  of  the  claimant,  as  against  the  garnish- 
ing creditor.  Further  than  this,  the  claim- 
ant has  no  concern  with  the  debtor  and  the 
garnishee,  or  with  the  Issues  In  their  re- 
spective proceedings.  Wlnslow  v.  Brackm, 
57  Ala.  368;  Reynolds  y.  Collins,  78  Ala. 
91;  Merrill  t.  Yaughan,  118  Ala.  438,  24 
South.  580.  Tbe  right  of  the  plaintiff  in 
the  claim  suit  Is  simply  that  of  an  attaching 
creditor,  derived  entirely  from  the  process, 
and  not  from  contract  with  the  debtor. 

2.  As  applicable  to  the  case  before  us  we 
may  adopt  as  here  applicable,  the  language 
of  the  case  first  above  cited,  as  embodied 
In  Its  sixth  headnote:  "The  onus  of  estab- 
lishing the  validity  of  the  transfer  of  the 
demand  rests  upon  the  claimant,  and  when 
he  claims  by  transfer  from  a  transferee,  he 
la  bound  to  prove  both  transfers,  and  to 
show  that  the  first  transfer  was  made  prior 
to  the  s^rlce  of  the  gamlahment,  for  a  val- 
uable consideration,  or.  If  not  founded  on 
such  consideration,  he,  for  value,  accepted 
a  transfer  from  the  original  transferee.** 
In  other  words,  where  the  claimant  Is  a 
transferee  of  a  transferee,  and  he  shows 
the  validity  of  the  transfer  of  the  demand 
to  the  first  transferee,— by  showing  that  It 
was  for  a  valuable  consideration,  before  the 
service  of  the  garnishment,— he  is  entitled  to 
prevail,  without  proving  value  for  the  trans- 
fer to  himself.  He  stands,  in  such  case, 
npoa  tin  rlghti  ot  Ua  tnuuferror,  which,  If 


'established  to  be  superior  to  the  pUlntlff*! 
under  the  process,  his  claim  Is  made  out 
without  reference  to  how  or  when  he  ac- 
quired transfer  of  the  claim.  It  is  only* 
when  he  falls  to  show  the  valuable  consid- 
eration of  the  transfer  of  the  claim  to  his 
transferror,  that  he  Is  required  to  show  a 
valuable  consideration  from  himself  to  bis 
transferror  for  the  acqulsttlott  of  the  same. 

3.  In  the  case  in  hand.  Plaster,  the  de- 
fendant In  attachment,  as  appears,  held  a 
$700  note  to  Phillips,  the  garnlsbee.  The 
date  of  the  garnishment  was  the  29th  De- 
cember, 1807.  It  was  further  shovra  by 
claimants,  that  Plaster  being  largely  indebt- 
ed to  Griel  Bros.  Go.  "fw  money  and  me> 
chandise,"  as  he  expressed  It,  transferred 
this  note,  with  others,  to  said  company,  to 
secure  a  large  indebtedness  to  them,  which 
transfer  was  shown  to  have  occurred  on  the 
26th  January,  1897,— nearly  a  year  before 
the  writ  of  garnishment  was  issued.  These 
facts  were  alMwn,  vrithout  any  conflict  In 
the  evidence.  If  Griel  Bros.  Co.  had  been 
the  claimants  Instead  of  Norwood  &  Co., 
It  la  clear  that  on  this  state  of  proof  their 
case  would  have  been  made  out  against  the 
plaintiff.  This  being  true,  under  the  prin- 
ciples above  announced,  Norwood  &  Co.  be- 
ing the  claimants  under  transfer  from  Griel 
Bros.  Co.,  and  being  entitled  to  the  same 
rights  as  their  immediate  transferrors  had, 
are  entitled  to  prevail  against  the  plaintiff. 
It  appeared  that  the  claim  of  Norwood  & 
Co.  against  the  defendant.  Plaster,  was  not 
I  satisfied.  It  was  immaterial  to  the  Investi- 
gation, whether  they  paid  value  for  tbe 
transfer  of  said  claim  to  them  or  not  It 
would  not  have  affected  their  rights,  If  Griel 
!  Bros.  Co.  had  transferred  It  to  them  by 
I  gift  and  not  for  value.  It  was  shown,  bow- 
;  ever,  without  proof  to  the  contrary,  that 
claimants  paid  value  for  their  transfw  of 
said  claim  from  Griel  Bros.  Co.  Under  the 
undisputed  evidence,  they  were  entitled  to 
the  afi3rmatlve  charge  as  requested,  . 

Much,  If  not  all,  of  the  evidence  allowed 
to  be  Introduced  by  plaintiff  against  tbe 
objections  of  tbe  claimants,  was  Irrelevant 
and  Immaterial  to  the  real  issue.  It  Is  un- 
necessary to  notice  these  particularly, 'or  re- 
view the  charges  given  for  the  plaintiff. 
Reversed  and  remanded. 

TTSON.  3^  not  sItUng; 


ZIRKLfl  et  aL  T.  JONES. 

tSnpreme  Court  ot  Alabams.  Jan.  24,  1901.) 

APPBAL-ASSIGNMBNTB  TAIVSD— ACTION  ON 
CONTRACT— PtjKADING—HARia<B8S  SRROR. 

1.  Assignments  ot  error  whldi  are  not  In- 
sisted upon  in  the  argument  ot  cooosel  for  ap- 
pellant will  not  be  considered  or  reviewed  on 
appeal. 

2.  In  an  action  to  recover  an  amoant  atle^ 
to  be  due  under  a  contract  for  negotlatinic  a 
sale  of  land,  the  complaint  set  ovt  at  length 
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th«  cMitnct,  wUch  proTided  that  the  defend- 
ant was  to  pay  the  plaintiff  a  certain  amount 
apon  the  completion  of  the  contract  of  aale  to 
,  him  bj  the  reodors.  There  was  also  set  out 
In  the  complaint  the  contract  of  sale  between 
the  dtf  endant  and  the  Tendort,  which  contain- 
ed the  stipQlation  that  the  Tcnoorm  were  to  de- 
liver a  wan-ant^  deed  of  the  property  free 
from  ail  liens,  incumbrances,  and  taxes  of 
erery  Itind.  It  was  averred  in  the  complaint 
that  the  warranty  deed  to  the  property  was 
sijfned  by  the  vendors,  and  offered  by  plaintiff 
to  the  defendant,  who  refused  to  accept  it. 
Defendant  filed  a  special  plea,  which,  after  al- 
leging that  the  only  contract  which  the  defend- 
ant had  with  the  plaintiff  was  shown  by  said 
coant,  further  averred  that,  at  the  time  of  the 
alleged  offer  to  deliver  the  deed,  the  property 
to  be  conveyed  was  incumbered -by  a  lien  for 
state,  conn^,  and  municipal  taxes.  Without 
demurring  to  this  plea,  the  plaintiff  filed  special 
replications,  settinz  up  that,  at  the  time  of 
offering  the  deed,  the  plaintiff  and  the  vendors 
were  ready,  willing,  and  able  to  pay  ^e  taxes 
that  were  due,  and  that  there  existed  a  cus- 
tom at  the  place  of  sale  that  provided  for  the 
payment  of  taxes  when  the  purchase  money 
was  paid.  Held,  that  the  replications  were  in- 
snfScient  as  answers  to  the  plea,  and  that, 
upon  the  averments  of  such  plea  being  proved, 
the  defendant  was  entitled  to  judgment. 

8.  When  several  special  pleas  are  interposed 
to  •  complaint,  one  of  which,  without  demurrer 
being  interposed  thereto,  could  stand  as  a  full 
and  complete  defense  to  the  action,  if  upon 
filing  an  insufficient  replication,  to  which  a  de- 
murrer is  sustained,  the  plaintiff  declines  to 
plead  farther,  and  judgment  is  thnenpon  ten- 
dered for  the  defMidant,  such  judgment  wlU  be 
affirmed,  without  regard  to  the  mlings  of  the 
trial  court  on  the  other  pleas  or  tneir  legal 
sufficiency. 

Appeal  from  circuit  court,  Montgomery 
county;  J.  0.  Richardson,  Judge. 

Action  by  Zlrkle  &  Moore  and  others  against 
HeDijr  Jones.  Judgment  tat  d^endant,  and 
plaintiffs  ai^)eal.  Affirmed. 

The  complaint,  as  originally  filed,  contained 
two  counts.  Demurrers  were  Interposed  to 
each  of  these  connta,  and  these  demurrers 
were  sustained.  Thereupon  the  plaintiffs 
amended  their  complaint  by  adding  two  oth- 
er counts,  numbered  3  and  4.  In  the  third 
count  -of  the  complaint  plaintiffs  set  out  In 
hiec  verba  the  contracts  under  which  the 
plaintiffs  alleged  the  defendant  was  indebted 
to  them.  There  wore  two  of  these  contracts. 
The  first  was  a  contract  entered  Into  between 
the  plaintiffs  and  the  defendant,  in  which  the 
defendant  agreed  that  upon  the  completion 
by  Tarlton  and  others  of  their  contract,  or 
the  sale  to  the  defendant  of  certain  property 
at  a  certain  price,  the  defendant  agreed  to 
pay  to  the  plaintiffs  $1,000  as  compensation 
for  services  rendered  In  the  negotiation  of 
such  sale  of  the  property  from  Tarlton  to  the 
defendant.  The  contract  between  Tarlton 
and  others  and  the  defendant  was.  In  sub- 
stance, that,  upon  the  payment  by  the  defend- 
ant of  $23,000  to  them,  the  said  Tarlton  and 
others  would  execute  and  deliver  to  the  de- 
fendant a  good  and  siifllcient  warranty  deed, 
conveying  to  him  a  good,  marketable  title, 
"free  from  all  liens,  incumbrances,  taxes  of 
any  kind  whatever.**  The  defendant  Inters 
posed  sererml  pleao.  The  first  was  the  gen- 


eral Issue.  The  second  plea  Is  copied  In  the 
opinion,  and  it  Is  unnecessary  to  set  out  the 
other  pleadings.  To  the  second  plea  the  plain- 
tiffs did  not  demur,  but  filed  two  special  rep- 
lications. In  the  first  of  these  special  repli- 
cations plaintiffs  averred  that  the  vendors  of 
the  land  and  the  plaintiffs  were,  at  the  time 
fixed  by  the  contract,  ready,  willing,  and  able 
to  pay  all  of  the  alleged  taxes  which  might 
have  been  doe  or  unpaid  at  said  time,  and 
would  have  done  so  as  soon  as  the  defeaidant 
had  carried  out  his  part  of  the  contract.  In 
the  repUoatlons  to  the  second  plea  the  plain- 
tiffs, after  aveiTing  their  willingness  and  aUI- 
Ity  at  the  time  of  the  offer  to  comply  with 
the  contract  and  pay  all  the  taxes,  further 
arerred  that  there  was  at  said  time  a  well- 
recognized  custom  existing  among  all  real-es- 
tate dealers  In  the  city  of  Montgomery,  by 
which  It  was  understood  that  all  vendors  of 
real  estate  sold  In  said  city  should  pay  all 
taxes  on  lands  sold  at  the  time  of  making  tlK 
sale,  or  would  take  the  amount  of  the  taxes 
out  of  the  purchase  price,  and  the  purchaser 
would  pay  such  taxes,  and  that  this  custom 
was  well  known  to  the  defendant  at  the  time 
of  making  his  contracts  with  the  plalntltTs 
and  with  the  vendors  of  the  land.  To  the  first 
of  these  special  replications  the  defendant  de- 
murred, upon  the  ground  that  the  facts  avw- 
red  therein  were  no  answer  to  the  plea,  and 
that  the  readiness  and  wIlIlngneBS  and  abil- 
ity to  pay  said  taxes  was  not  an  equiralCTt  to 
payment  thereof  as  was  agreed  to  be  done  Id 
.  said  contract.  To  the  second  replication  the 
defendant  demurred  upon  the  grounds  that 
said  replications  set  up  no  answer  to  the  plea, 
and  that  the  custom  alleged  In  said  rcpllcatkni 
constituted  no  excuse  for  the  nonpayment  of 
the  taxes.  These  demurrers  to  these  special 
replications  were  each  sustained.  After  the 
rulings  of  the  court  upon  the  pleadings,  the 
plaintiffs  declined  to  plead  further,  and  judg- 
ment was  rendered  fOr  the  defendant.  The 
plaintiffs  appeal,  and  assign  as  error  the  sev- 
eral rulings  of  the  trial  court  opon  the  plead- 
ings. 

Gordon  Macdonald,  for  appellants.  Watts, 
Troy  &  Caffey  and  BbUoway  &  Holloway, 
for  appellee. 

TYSON,  J.  The  first  assignment  of  error 
is  based  ipoo  the  action  of  the  court  In  sus- 
taining demurrers  to  the  first  and  second 
counts  of  the  complaint  This  assignment  Is 
not  Insisted  upon  In  argument,  and  we  will 
not  notice  It  further.  1  Brick.  Dig.  p.  102.  S 
285. 

Amended  count  No.  8  set  out  the  contracts 
In  hsec  verba  upon  which  the  plalntifft  re- 
lied for  a  recovery,  averring  a  performance 
on  the  part  of  Tarlton  and  others,  and  a  re- 
fusal on  the  part  of  defendant  to  pay  the 
plaintiffs  the  sum  claimed  by  them  as  due  un- 
der the  contracts.  By  the  terms  of  the  con- 
tract between  plaintiffs  and  defendant,  thp 
defendant  was  to  become  liable  to  tbem  only 
jQ  the  erent  at  the  completion  oC  the  contract 
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toy  Tttilton  and  others  with  tUm.  B7  the 
terms  of  the  latter  ccntr act,  Tarlton  and  oth- 
ers bound  themselves  to  deliver  a  deed,  and 
Also  the  property,  to  defendant,  on  or  before 
the  5th  day  of  October.  1SU9,  free  from  all 
liens,  Incumbrances,  or  taxes  of  any  kind 
whatever.  Amended  count  4  was  a  count  for 
work  and  labor  done  by  plaintiffs  for  defend- 
ant To  these  two  comitB  the  defendant  filed 
six  pleas.  The  second  was  In  this  laugnage: 
"That  the  only  contract  which  defendant  had 
with  plaintiffs  Is  shown  by  the  third  count 
of  Bald  complaint,  and  plaintiffs  performed 
no  WOTk  or  labor  for  defendant,  exc^  there- 
nnder;  and  defendant  avers  that  at  the  time 
of  the  alleged  offer  to  deliver  said  deed  the 
property  proposed  to  be  conveyed  was  Incnm- 
bered  by  a  Hen  for  state  and  county  taxes, 
and  by  a  lien  for  city  taxes,  which  has  not 
been  discharged."  There  was  no  demurrer 
to  this  plea.  It  was  treated  as  presenting  a 
full  and  complete  defense  to  the  counts.  To 
It  the  plaintiff  filed  two  special  repUcatlons. 
A  demurrer  was  sustained  to  each  of  these, 
and  the  ruling  of  the  court  in  this  respect  is 
assigned  as  error  here. 

It  is  clear  that  U  the  payment  of  the  taxes 
by  Tarlton  and  others  was  a  condition  preced- 
ent, a  nonperf(Mnnanoe  of  that  conditi<m  by 
them  was  a  breach  of  the  ctmtract,  and  In- 
volved them  In  all  the  COTsequences  of  a 
breach,  depriving  them  of  all  remedies  onder 
it,  reeving  the  defendant  from  liability  to 
perform,  and  affording  him  a  right  of  action 
against  them.  7  Am.  ft  Eng.  Enc.  Law  (2d 
Ed.)  120,  121.  and  notes. 

It  is  hardly  necessary  to  say  that.  If  Tarl- 
tou  and  others  breached  their  contract  in  the 
respect  pointed  out,  the  contract  cannf»t  be 
said  to  have  been  completed;  and  therefore 
the  plaintiffs  are 'without  cause  of  action  or 
complaint  against  the  defendant.  Whether 
the  contract  imposed  upon  Tarlton  and  others 
the  condition  fwecedoit  of  paying  the  taxes, 
we  are  not  called  upon  to  determine.  The 
plea  of  defendant  above  set  out  was  doubt- 
less framed  and  Interposed  as  a  defense  upon 
that  theoiy.  Indeed,  It  would  have  been  bad 
and  subject  to  demurrer  If  the  defense  In- 
voked  by  It  was  based  upon  any  other  con- 
st ruction  of  the  contract.  By  replying  to  It, 
the  plalntlfEs  admitted  its  legal  snfllclency  as 
a  defense,  and  cannot  here  question  It.  Hav- 
ing made  ttils  admission  as  to  its  sufficiency, 
and  as  under  no  theory  of  the  case  could  it 
have  been  regarded  as  presenting  a  material 
Issue  except  tbB  one  pointed  out  above,  we 
must  treat  It  as  presenting  that  defense.  The 
replications  were  no  answer  to  It  for  the 
very  obvious  reason  that  nothing  dhort  of  a 
strict  performance  of  the  condition  will  fulfill 
the  obligation  to  pay  the  taxes,  thereby  dis- 
charging the  property  from  the  Hen.  7  Am. 
A  Eng.  Enc.  Law,  supra.  The  plaintiffs  by 
these  repllcatiiHii  could  not  test  the  auffl- 
dencjr  of  tbe  ^ea.  A  bad  replication,  under 
ma  praetlcflL  Is  not  good  enough  for  a  bad 
olea.  if  It  be  eoneeded  that  the  plea  would 


have  been  subject  to  demurrer,  l^e  rule  <tf 
the  common  law  of  visiting  a  demurrer  to  a 
bad  r^llcatlon  upon  the  plea  was  abrogated 
by  the  adoption  of  the  statute  requiring  a  de- 
murrer to  be  allowed  for  matter  of  substance 
only,  which  must  be  specified  In  It.  Cod^,  | 
3303,  and  authorities  cited  thereunder. 

What  we  have  said  in  no  wise  coutravenes 
the  general  rule  that  pleadings  must  be  con- 
strued most  strongly  against  the  [deader.  We 
are  not  dealing  with  the  question  of  the  suffi- 
ciency of  the  plea.  That  was  admitted.  But 
the  question  Is,  were  the  replications  subject 
to  the  demurrer  Interposed  to  them?  It  Is 
their  sufficiency  we  are  called  upon  to  deal 
with,  and  the  general  rule  does  obtain  and 
Is  applicable  that  we  must  construe  them 
most  strongly  against  the  pleader.'  Applying 
this  role,  and  condtrulng  them  In  connection 
with  the  plea,  we  are  constrained  to  hold 
them  bad.  Assurance  Co.  v.  McGlathery,  116 
Ala.  213,  22  South.  104.  With  the  replica- 
tions out,  the  state  of  the  pleadings  leaves 
the  second  plea  "precisely  as  If  traverse  had 
been  taken  on  a  matter  of  fact  In  It,  and  de- 
termined against,  the  plaintiff.  On  demurrer 
to  any  of  the  pleadings  which  go  to  the  ac- 
Haa,  the  Judgment  for  either  party  Is  the 
same  as  It  would  have  been  on  an  Issue  In 
fact,  joined  upon  the  same  pleading  and  found 
In  favor  of  the  same  party."  This  being 
true,  it  la  utterly  Immaterial  what  may  have 
been  the  rallng  of  tibe  court  upon  repllcatlonB 
to  other  pleas.  If  ernmeons,  they  were  barm- 
less,  for  the  reason  that  the  defendant  was 
entitled  to  Judgment  upon  his  second  plea. 
Clearwater  t.  Ueredith,  1  WalL  25. 17  L.  Ed. 
604;  Brown  r.  Insuranoe  Oo^,  86  Ala.  189,  B 
Sonth.  600. 

AfBrmed. 


JESSE  FRENCH  PIANO  &  ORGAN  Ca 
FOBBES  et  at 

(Snprane  Court  of  Alabama.  Jan.  24,  lOOL) 

BA8BMHMT— INTBRFBRBNCB— INJTTNCTION- 
BSTABLISHHENT— PRESCRIPTION. 

1.  A  presumption  that  an  easement  has  been 
extinguished  arises  from  a  possession  by  the 
owner  of  the  servient  estate  adverse  to  the  ex- 
istence of  an  easement  which  has  eontinaed 
for  a.  period  safBcient  to  give  title  by  prescrljh 
tion  tinder  the  statute  of  limltaUons. 

2.  The  user  and  enjoyment  of  a  right  claim, 
in  order  to  become  an  easement  by  prescrip- 
tion, must  have  been  advene  to  the  owner  of 
the  estate  from  which  the  easemrat  is  dalm- 
ed,  under  a  claim  of  right  exclusive,  continu- 
ous, and  uninterrnpted,  and  with  the  knowl- 
edge and  acgaiescence  of  the  same,  and  mu9t 
be  continued  for  a  period  equal  to  that  pre- 
scribed by  the  statute  tor  acquiring  title  to 
land  by  prescription. 

S.  A  user  of  a  right  which  Is  merely  per- 
missive,  tolerated  by  the  owner  or  held  under 
an  implied  license  from  him,  is  revocaMe  at 
pleasure,  and  will  never  ripen  Into  a  title  by 
prescription. 

4.  Where  the  owner  of  property  has  an  alley- 
way opened  tor  his  own  use  and  the  use  of  his 
tenants,  the  fact  that  the  ownet  or  tenants  of 
adjoining  propwty  used  and  passed  through 
Rich  alleyway,  and  hare  coatlnned  to  do  so 
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for  ft  number  of  years.  Is  not  sufficient  to  estab- 
lish a  right  b7  prescription  in  such  alleyway, 
nnlesa  there  was  some  act  of  advei-se  qeer  by 
which  the  owner  Is  given  notice  of  the  claim 
on  the  part  of  such  persons,  to  pass  over  the 
alleyway  as  may  be  right,  aa  diattngnisbed 
from  a  mere  license  or  pcrmisdon  of  the  own- 
er.- The  use  of  a  private  way  witbont  a  claim 
of  right  cannot  form  a  basis  of  a  prescriptive 
right  of  easement. 

5.  An  easement  In  the  nnobstnicted  passage 
of  light  and  air  cannot  be  acquired  by  pre- 
scription In  tbia  state. 

0.  The  uninterrupted  ase  of  swinging  blinds 
upon  windows  opening  upon  an  alleyway  for 
a  period  of  more  than  20  years  does  not  imply 
a  covenant  of  enjoyment  of  the  flow  of  light 
and  air  throngh  such  windows  on  the  part  of 
the  owner  of  the  land  upon  which  the  alley- 
way was  located;  and  therefore  such  user  can- 
not prevent  the  owner  of  the  alleyway  from 
coDstmctii^  thereon  a  wall  for  a  building,  al- 
though by  BO  doing  there  is  a  destruction  of 
the  now  of  light  and  air  through  the  windows 
opening  upon  said  alleyway. 

Tyaon.  J.,  dissenting. 

Ai^veal  from  dly  conrt  of  Montgomery; 
A.  D.  Sayre.  Judge. 

Bill  tij  the  Jesse  French  Piano  &  Organ 
Company  against  B.  B.  Forbes  and  T.  F. 
Wing.  Judgment  for  defendants,  and  plain- 
tiff appeal&  Affirmed. 

It  was  averred  In  the  bill  that  the  com- 
plainant, the  Jesse  French  Piano  &  Organ 
Company,  had  leased  from  the  owner  there- 
of a  storehouse  In  the  city  of  Montgomerr, 
built  upon  a  lot  known  as  "No.  28,"  on  the 
south  side  of  Dexter  avenue,  and  that  lot  No. 
26,  which  adjoined  the  complainant's  leafed 
premises  on  the  west  side,  was  owned  by 
the  defendant  Teresa  F.  Wing,  and  had  been 
leased  by  her  to  the  defendant  B.  E.  Forbes. 
The  purpose  of  the  bill  was  to  restrain  the 
defendants  from  erecting  a  wall  along  the 
east  side  of  lot  No.  26,  which  Interfered  with 
the  alleged  use  by  the  complainant  of  the 
alleyway  between  the  comirialnant's  prop- 
erty and  the  building  on  lot  No.  28,  and 
which  wall  would  obstruct  the  light  and  air 
enjoyed  by  complainant  through  windows 
opening  upon  said  all^way.  The  facts  as 
averred  In  the  btU  are  sufficiently  stated  In 
t^ie  opinion.  Upon  the  filing  of  the  bill  a 
temporary  injunction  was  Issued.  The  de- 
fendants filed  separate  answers,  each  of 
which  were  sworn  to,  and  they  spedflcally 
denied  that  either  the  complainant,  Its  land- 
lord, or  those  under  whom  It  claims,  bad  the 
right  by  grant,  prescription,  or  otherwise  to 
the  use  of  the  alleged  alleyway ;  and  In  said 
answers  they  set  out  at  length  the  owner- 
ship of  the  lot  No.  26.  and  the  fact  that  said 
alleyway  had,  for  more  tban  20  years,  been 
used  excludvely  by  the  owner  of  said  build- 
ing or  the  tenants  occupying  the  same;  and 
there  was  a  motion  made  to  dismiss  the  bill 
for  the  want  of  equity,  and  a  separate  motion 
made  to  dissolve  the  temporary  Injunction 
iqwn  the  denials  of  the  answer.  Upon  tbe 
submission  of  ttie  cause  upon  the  motion  the 
court  overruled  the  motion  to  dismiss  tlM 
blU  for  the  want  of  equity,  but  granted  Uw 


motion  to  dissolve  the  temporary  injunction 
theretofore  issued,  and  ordered  accordtngly. 
From  this  decree  the  com^alnant  anieala, 
and  assigns  tiw  rendition  ftmtoi  t»  error. 

Gonter  &  G  outer,  for  appellant  H<^lo- 
way  &  Hollovar  and  W.  L.  Martin,  for  ap- 
pellees. 

DOWDELL,  J.  'ne  complainant,  a  body 
corporate,  seeks  by  its  bill  to  enjoin  tbe  re- 
spondent from  obstructing  and  preventing 
Its  enjoyment  and  use  of  an  alleged  ease- 
ment which  it  claims  In  a  certain  private 
alleyway  over  the  respondent's  premlsea. 
To  the  original  Wl  and  bill  as  amended  the 
defendant  filed  a  sworn  answer,  denying  the 
allegaUons  as  to  comi^lnant's  clnim  or 
right  over  said  alley,  and  moved  to-  dissolve 
the  temporary  Injtmctlon  which  had  been 
granted.  The  cause  was  heard  on  tbe  Mil 
and  amended  bill,  the  sworn  answer  of  tbe 
defendant,  and,  without  objection  from  el- 
tfaer  party,  on  affidavits  filed  on  behalf  of 
complainant  and  respondent  respectively. 
On  the  hearing  the  chancellor  rendered  a.  de- 
cree dissolving  the  temporary  injunction,  and 
from  this  decree  the  present  appeal  Is  prose- 
cuted. 

The  complainant  predicates  Its  clabn  upon 
a  title  by  prescription,  growing  out  of  an 
alleged  adverse  user  by  Iteelf  and  those  un- 
der whom  It  claims,  in  a  private  alleyway 
over  defendant's  premises  for  a  period  of  50 
years  or  more.  It  Is  averred  In  the  bill  tbat 
there  Is  a  party  wall  between  complainant's 
lot  No.  28  and  defendant's  lot  No.  2«,  both 
of  which  front  on  Dexter  avenue.  In  the  city 
of  Montgomery,  and  extends  back  60  feet, 
and  that  at  this  point,  In  the  constmctlon  of 
defendant's  bxilldlng.  her  wall  was  deflected 
onto  her  own  lot  No,  26.  at  right  angles, 
a  distance  of  R  feet,  and  was  thence  built 
back  parallel  with  complainant's  wall  and 
the  dividing  line  betwe«i  said  lots;  thus 
making  the  alleged  alleyway  of  6  feet  In 
width.  The  complainant* a  building  l»  a  two- 
story  structure,  with  a  doorway  opening 
from  the  lower  story  Into  said  alley,  and 
four  windows  below  and  five  above,  with 
swinging  blinds  18  inchee  In  width  attached 
to  each  window,  also  opening  Into  said  alley. 
The  defendant  has  likewise  a  door  and  win- 
dows opening  from  her  building  into  the 
alley.  This  alley  was  used  as  a  foot  pas- 
sageway by  the  occiqunts  of  both  bulldli^B, 
by  means  of  which  access  was  had  to  an 
alleged  public  alley  in  tbe  rear  of  complain- 
ant's building,  whldi  abutted  against  defend- 
ant's lot,  and  opened  Into  one  of  the  puMle 
streets  of  the  cl^.  It  also  appeara  tbat  at 
the  end  of  the  private  alley  a  gateway  was 
built  and  maintained  1^  the  dtfendaot. 
which  opened  Into  the  alleged  public  alley. 
Tbe  use  of  said  private  alley  as  a  footwi^ 
tgr  the  occupants  of  both  buildings  contlnoed 
up  to  the  year  1879,  when,  as  it  cleariy  ap- 
pears from  the  evldttue,  tbe  rlgbt  to  Its  use 
aa  a  passage  wu  prevoitad  and  denied  bf 
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Carrlg  t.  Dee,  14  Gray,  SB3.  If  the  user  to 
Dot  exclusive,  and  not  inconelstent  with  the 
Tights  of  the  owner  of  the  land  to  its  use 
and  enjoyment  the  jin-esumption  is  that  such 
user  is  permlsslre,  rather  than  adTerse.  An 
easement  by  prescription  Is  created  only  by 
an  adverse  tise  of  the  privilege  with  the 
knowledge  of  the  person  against  whom  It  Is 
claimed,  or  by  ose  so  open,  notorious,  visible, 
and  uninterrupted  that  knowledge  will  be 
presumed,  and  exercised  under  a  claim  of 
right  adverse  to  the  owner,  and  acquiesced  in 
by  him;  and  such  adverse  use  must  SLlat 
for  a  period  equal,  at  least,  to  that  prescrib- 
ed by  the  statute  of  limitations  for  acquir- 
ing title  to  land  by  adverse  posBession. 
Jones.  Easem.  fi  164.  No  easement  can  be 
acquired  when  the  use  is  by  express  or  im- 
plied permission.  Id.  S§  179,  180.  The  nser 
or  enjoyment  of  the  right  claimed,  in  order 
to  become  an  easement  by  prescription, 
must  have  been  adverse  to  the  owner  of  the 
estate  over  which  the  easement  Is  claimed, 
under  a  claim  of  right,  exclusive,  continuous, 
and  uninterrupted,  and  witli  the  l^nowledge 
and  acqniescence  of  the  same.  Steele  t. 
Sullivan,  70  Ala.  589;  2  Walt,  Act  &  Del. 
693.  One  circumstance  always  considered 
is  whether  the  user  Is  against  the  Interest  of 
the  party  suffering  It  or  injurious  to  talm. 
There  must  be  an  Invasion  of  the  party's 
right  tor,  unless  one  loses  something,  the 
other  gains  nothing.  2  Wait  Act.  &  Def. 
604;  Rountree  v.  Brantley.  34  Ala.  !544,  652; 
Arnold  T.  Stevens,  24  Pick.  106.  The  pre- 
sumption of  a  grant  can  never  arise  where 
all  the  circumstances  are  perfectly  consist- 
ent with  the  nonexistence  of  a  grant  Ar- 
nold T.  Stevens,  supra;  Rlcard  v.  Williams, 
7  Wheat.  109.  5  L.  Ed.  398l  We  think  that 
under  all  the  drcumstances,  and  upon  the 
evidence  in  this  case,  In  the  use  of  the 
swinging  blinds  there  was  no  mch  adverse 
use  of  the  alleyway  tn  question  as  could 
rip6n  Into  a  title  by  prescription.  It  Is  more 
In  consonance  with  right  and  reason  to  pre- 
sume that  such  user,  when  It  does  not  ap- 
pear from  the  evidence  to  have  been  hurtful 
or  Injurious  to  the  owner,  was  permlsalve.  i 
We  are  of  the  opinion  that  the  chancellor 
committed  no  error  In  dissolving  the  Injunc- 
tion.  Let  the  decree  be  afBrmed. 


tlie  defendant  to  the  occupants  of  lot  No. 
28,  and  since  that  time  continuously  for  m<H:e 
than  20  years,  and  down  to  and  within  a 
short  time  before  the  filing  of  the  present 
bill  has  been  used  delusively  by  defendant 
and  ber  tenants.  We  tiilnk  that  there  can 
be  no  doabt  tiiat  under  this  state  of  facts.  If 
the  complainant  or  those  under  whom  It 
claims,  erer  had,  prior  to  the  year  1879,  an 
easement  In  said  alley  by  prescription,  such 
right  or  easement  has  been  lost  to  the  com- 
plainant by  the  20-years  lntermi>tton  and 
denial  of  Its  use  and  enjoyment  Even  In 
case  of  an  easement  granted  by  deed,  a  non- 
user,  coupled  with  a  use  on  the  part  of  the 
owner  of  the  servient  estate  adversely  for  a 
period  of  time  sufficient  to  areate  the  ease- 
ment In  the  first  instance,  will  destroy  the 
right  granted.  Waahb.  Easem.  551.  But  It 
la  contended  by  the  complainant  that,  even 
If  this  be  true.  It  still  has  a  prescriptive  right 
in  the  space  or  opening  made  hy  said  alley 
between  the  walls  for  the  purpose  of  air  and 
light  Inasmuch  as  there  has  never  been  dur- 
ing the  period  of  50  years,  and  up  to  a  short 
time  before  the  filing  of  the  bill,  any  Inter- 
mptlon  or  Interference  with  the  user  by  the 
complainant,  or  those  under  whom  It  claims, 
of  the  swinging  bUnds  to  the  window^ 
which  are  claimed  by  the  complainant  to  have 
been  snch  an  obstruction  and  trespass  upon 
the  land  of  the  defendant  as  to  call  for  a 
protest  from  the  owner,  and  consequently 
constltated  an  adverse  claim  and  user,  which 
ripened  Into  a  prescriptive  title  or  right 
That  the  English  doctrine  of  ancient  lights 
has  no  •  sanction  In  our  jurisprudence  is  a 
principle  too  well  settled  to  admit  of  con- 
troversy. Ward  T.  Near,  37  Ala.  500,  and 
cases  there  cited.  But  it  Is,  however,  con- 
tended by  appellant  that,  while  this  may  be 
conceded,  the  uninterrupted  use  of  the  swing- 
ing blinds,  as  described  In  the  bill,  for  a 
period  sufficient  to  create  a  title  by  prescrip- 
tion. Implies  a  covenant  of  enjoyment  of  the 
flow  of  air  and  light  through  the  windows. 
We  do  not,  think  this  contention  sound. 
Were  these  swinging  blinds  snch  as  to  ob- 
struct the  owner  of  the  land  in  the  use  of 
the  all^,  or  In  a  manner  which  called  for  a 
protest  from  the  owner?  We  think  not  It 
is  conceded  by  appellant  In  ai^mrait  that 
one  window  with  swinging  blinds  would  not 
Decessarlly  call  for  a  protest  from  the  own- 
er of  the  land  over  which  they  swung.  If 
not  one,  why  should  two  or  more,  wben  it  Is 
not  shown  that  It  was  hurtful  or 'injurious 
to  the  owner  of  the  land?  The  opening  and 
closing  of  the  blinds  for  the  purpose  of  let- 
ting In  or  excluding  the  air  and  light  Is  but 
a  mommtary  act  The  blinds,  when  being 
opened  and  dosed,  covered  but  momentarily 
only  a  small  part  of  the  space  in  the  alley, 
and  neither  the  averments  of  the  bill  nor 
the  evidence  show  that  they  In  any  wise  In- 
terrupted or  Interfered  with  the  owner  In  a 
full  and  free  use  of  the  alley,  which  Is  shown 
to  have  oeen  need  as  a  foot  passageway. 


TTSON,  diasentlnf. 


FIRST  NAT.  BANK  OF  DBOATUB  T.  PUL- 
LEN et  al. 

(Supreme  Oonrt  of  Alabama.  Feb.  S,  1901.) 

COIXUaiVB  DSCRBB— BILL  TO  SBTT  A&DB. 

Whenever  the  existence  of  a  Judgment  or 
decree,  or  the  proceedings  therennder.  Injuri- 
ously affect  the  right  or  remedies  ot  a  stran- 
ger to  it  he  may,  by  origfnal  bill,  directly  at- 
tack such  Judgment  or  decree  for  fraud  or  col* 
lusion,  and,  opon  proof,  have  It  set  adde  and 
annnlled:  and  eapecially  is  this  true  where 
swdi  coUustve  judgment  or  decree  cfeatcs  or 
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imports  a  lien  upon  property  in  which  the 
stranger  is  interested  as  creditor,  and  the  ex- 
istence of  such  lien,  or  the  proposed  execution 
of  the  judgment  or  decree  to  its  satisfactioo, 
interferes  with  the  right  or  remedy  of  such 
stranger  to  realize  upon  hii  own  mterest  in 
the  subject-matter  of  such  snlt. 

Appeal  from  chancery  court  Morgan  coun- 
ty; William  H.  Simpson,  Chancellor. 

BiU  by  J.  D.  Pollen  against  W.  H.  Oldacre. 
the  First  National  Bank  of  Decatur,  and  oth* 
en.  On  refusal  to  dlamisa  the  bUl.  tlie  na- 
tional bank  appeals.  Affirmed. 

It  was  averred  In  the  bill  that  the  com- 
plainant, as  surriTing  partner  of  the  Arm  of 
J.  D.  Gblldera  &  Co.,  was  a  creditor  of  H. 
8.  Freeman,  deceased,  on  account  of  goods, 
wares,  and  merchandise  sold  to  bim;  that  H. 
8.  Freeman  bad  died,  and  W.  H.  Oldacre  had 
been  duly  appointed  administrator  of  his  es- 
tate;  tbat  a  statemmt  of  the  account  due  the 
complainant  verified  by  affidavit  of  the  com- 
plainant was  -duly  filed  In  the  Mice  of  the 
probate  Judge  of  Morgan  county  within  12 
months  from  the  grant  of  letters  of  admin- 
istration to  W.  H.  Oldacre^  and  was  then 
dock^xd,  with  a  note  of  the  time  of  Its  pres> 
entallon,  as  required  by  law.  and  that  suit 
had  been  brought  on  said  dahn  against  the 
administrator;  tbat  upon  the  petition  of  W. 
H.  Oldacre,  as  administrator  of  the  estate 
of  H.  8.  Freeman,  deceased,  the  estate  had 
been  declared  insolvent,  and  was  in  fact  In- 
solvent It  was  then  averred  In  the  bill  that 
on  August  4,  1890,  the  First  National  Bank 
of  Decatur  filed  a  bill  in  equity  against  W. 
H.  Old&cre,  Individually  and  as  administra- 
tor of  the  estate  of  H.  8.  Freeman,  deceased, 
and  against  Bachaei  B.  Freeman  and  Olive 
Oldacre,  In  which  it  was  averred  that  on  Jan- 
uary 12,  1894,  the  said  First  National  Bank 
recovered  a  Judgment  for  $2,500  against  H.  8. 
Freeman  and  others,  a  part  of  which  ]udg> 
ment  still  remained  unpaid,  and  In  which  it 
was  further  averred  that  on  the  day  ibe 
Judgment  was  rendered  the  said  First  Na- 
tional Bank  filed  in  the  oOlce  of  the  Judge  of 
probate  of  Morgan  county  a  certificate  of  the 
.  clerk  of  the  court  wherein  the  judgment  was 
rendered,  which  certificate  showed  the  court 
in  which  the  Judgment  was  rendered,  the 
amount  and  date  thereof,  the  amount  of  the 
costs,  the  names  of  the  parties  to  the  suit, 
the  names  of  the  plaintifiC's  attorneys,  and 
that  the  register  of  said  certificate  showed 
the  day  of  filing  the  same  and  the  name  of 
the  owner  of  said  judgment;  and  that  said 
bill  of  the  First  National  Bank  described  cer- 
tain lands  alleged  to  have  been  owned  by 
said  Freeman,  and  prayed  that  they  be  sold 
to  satisfy  the  judgment  which  was  alleged 
to  be  a  Hen  thereon  by  reason  of  its  being 
registered  In  the  probate  ofllce.  The  bill  in 
the  present  case  then  averred:  That  the  al- 
legations in  the  bill  filed  by  the  First  Na- 
tional Bank  in  reference  to  the  register  of  the 
certificate  of  the  Judgment  recovered  by  it 
against  Freeman  were  untrue,  In  that  neither 


the  roister  nor  said  certificate  showed  who 
was  the  owner  of  said  Judgment  further 
than  might  be  inferred  from  the  mention  as 
to  who  was  the  plaintiff  in  the  case  in  which 
the  Judgment  was  rendered.  Notwithstand- 
ing these  untruthful  averments,  and  without 
ascertaining  the  falsity  thereof,  the  said  W. 
H.  Oldacre,  as  administrator,  etc^  Joined  m 
the  answer  with  his  co-defendants,  and  ex- 
pressly admitted  each  of  the  averments  of 
said  bllL   That  without  resisUng  tbe  relief 
prayed  for,  except  to  the  extent  of  having  a 
dower  set  apart  to  Rachael  E.  Freeman,  the 
widow  of  said  W.  H.  Oldacre,  together  with 
his  co-defendants,  by  collusion  with  the  First 
[  National  Bank,  permitted  the  court  to  ren- 
{  der  a  decree  Ui  said  cause  adjudging  the  ex- 
istence of  the  lien  as  averr^  In  ssld  bill,  and 
condoning  tlie  lands  to  be  sold  In  order  to 
satisfy  said  Judgment.    It  was  further  aver- 
red in  said  bill  that  said  decree  was  rendered 
without  the  taking  of  any  testimony  what- 
ever, or  without  any  documentary  evidence; 
!  or  a  certjfled  copy,  even,  of  the  proceedings 
I  In  the  case  where  the  Judgment  was  all^^ 
to  have  beeu  rendered,  and  that  said  decree 
in  the  suit  of  the  First  National  Bank  was 
obtained  solely  by  the  collusive  agreemoit 
of  the  parties,  to  tbe  injury  of  the  complaJn- 
ants,  and  that  the  lauds  which  were  cod- 
demned  to  be  sold  constituted  the  only  prop- 
erty of  the  estate  of  H.  8.  Freeman,  deceased, 
which  were  subject  to  the  payment  of  the 
I  claims  of  the  debtors  of  said  estate.    It  was 
then  averred  ihat  W.  H.  Oldacre,  as  adminis- 
trator, after  the  rendition  of  the  decree  of 
the  chancery  court  obtained  an  order  from 
the  probate  court  for  the  sale  of  tbe  very 
same  lands  which  were  condemned  by  tbe 
dhancery  decree,  and  had  advertised  the  lands 
for  sale,  and  that  the  First  National  Bank,  in 
the  execution  of  its  decree  did  likewise,  and 
advertised  the  same  lands  for  sale  on  the 
same  day  as  was  fixed  for  the  sale  by  the 
administrator,  and  that  therefore  from  the 
sale  of  the  lands  by  the  administrator,  and 
under  such  circumstances,  there  was  not  real- 
ized anything  like  the  proper  value  of  tbe 
property,  and  that  the  complainant  and  the 
:  other  creditors  of  tbe  estate  of  H.  S.  Free- 
I  man,  deceased,  were  greatly  pr^udlced  and 
injured  by  said  sale.   The  prayer  of  tbe  bill 
was  that  the  chancery  court  take  Jurisdic- 
tion of  the  administration  of  tbe  estate  of  H. 
8.  Freeman,  deceased,  and  have  tbe  same 
^  settled  in  such  court;  that  the  decree  of  the 
I  chancery  court  condemning  to  sale  the  lands 
!  belonging  to  the  estate  of  B.  S.  Freenoan  for 
\  the  satisfaction  of  the  Judgment  recovered  by 
I  the  First  National  Bank  be  vacated  and  an- 
!  nulled;  and  that  the  lands  and  all  the  prop- 
erty of  the  estate  be  condemned  to  sale  for 
the  satisfaction  of  the  claims  of  all  tbe  cred- 
itors who  have  duly  filed  their  claims  against 
!  said  Insolvoit  estate.  There  was  also  a  prayer 
I  for  general  relief.   The  First  Natitxial  Bank 
I  filed  a  motion  to  dismiss  the  bill  as  to  It  for 
■  tbe  want  of  egnlty  ther^ 
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cow  came  raddenly  upon  tiie  tnck,  and  Aat 
altbonsh,  after  the  engineer  saw  the  cow  in  a 

perilous  position,  he  nad  time  to  sound  the 
cattle  alarm  and  to  pat  on  the  brakee  and  re- 
verse the  engine,  he  did  not  rererse  the  engine, 
but  only  sounded  the  cattle  alarm  and  put  on 
the  braKee,  and  it  was  further  shown  that  at 
the  time  the  cow  was  struck  she  was  nearly 
across  the  track,  the  failure  of  the  engineer  to 
reverse  the  engine  is  sufficient  to  authorize  the 
Jar7  to  find  that  the  speed  of  the  train  might 
hare  been  so  reduced  as  to  avoid  the  killing; 
and,  therefore,  upon  such  evidence  it  was  a 
qnestion  for  the  jury  to  determine  whether  or 
not  the  defendant's  servants  were  guilty  of 
negligence  in  failing  to  reverse  the  engine,  and 
hence  the  general  afHrmative  charge  requested 
by  the  defendant  was  prop»ly  refused. 

2.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  alleged  negligent 
killing  of  a  cow,  where  the  evidence  shows 
that  just  before  starting  upon  the  track  the 
cow  was  standing  at  the  foot  of  an  embank- 
ment  upon  which  the  track  was  laid,  and  the 
evidence  for  the  defendant  tended  to  show  that 
she  started  suddenly  acroaa  the  track,  a  cbai^ 
Is  properly  refused  whieh  tends  to  mislead  the 
Jary  to  the  conclusion  that  it  was  not  the  engi- 
neer's duty  to  take  any  notice  of  the  cow  until 
she  was  In  the  act  of  crossing  the  track, 
though  he  might  have  seen  her  before,  ap- 
proaching the  track  in  such  a  way  as  to  indi- 
cate that  she  was  going  to  cross  nnleaa  Aright 
ened  away. 

3.  The  trial  court  cannot  be  put  in  error  for 
refusing,  at  the  request  of  one  of  the  parties 
to  a  suit,  to  give  .charges  wliich  contain  sub- 
stantially the  same  instructions  embodied  in 
other  charges  given  at  the  request  of  snch 
party. 


Qodbejr  and  W.  W.  GBllaban.  for  iq)peUe& 

McCOiLIAN,  G.  J.  Judgments  and  de- 
creet ta  court!  are  btatdlDg  only  upon  parties 
thereto  and  their  privies,  except,  of  course, 
Judgments  Btrictly  In  rem,  which  conclude  all 
Interests  In  the  subject-matter,— the  thing 
asainst  which  It  is  rendered.  Strangers  are 
not  bound  by  than,  and  may  attack  them 
coUatwally  wheueTer  they  ar^  interposed  to 
affect  tbelr  rights.  But  It  does  not  follow 
that  strangers  may  not  in  any  case  attack 
tbem  by  a  direct  proceeding  seeking  their 
annulment.  To  the  contrary.  It  appears  to  be 
w^-estabUsbed  law  that  whenever  the  ex- 
istence of  a  Judgment,  or  the  uses  of  which  it 
la  capable,  and  which  are  imminent,  Injurl- 
onaly  affect  tiie  rights  or  remedies  of  a  stran- 
ger to  it,  he  may  by  original  bill  directly  at- 
tack It  for  fraud  and  coUuslon,  and.  upon 
proof,  lutve  It  set  aside  and  held  for  naught; 
and  especially  Is  this  so  where  such  collu- 
Klve  Judgm^t  or  decree  creates  or  imports 
a  lien  upon  property  In  which  the  stranger  is 
Interested  as  creditor  or  otherwise,  and  the 
existence  of  such  lien  or  tlie  proposed  execu- 
tion of  the  judgment  or  decree  to  its  satis- 
faictloa  clouds  or  imperils  the  rtgbt  or  rem- 
edy of  tlie  third  party,  the  stranger,  to  realize 
upon  his  own  interest  in  the  subject-matter. 
Gay  V.  Iron  Co.,  94  Ala.  303,  827.  11  South. 
353. 16  L.  R.  A.  R&l;  Lee  t.  Lee,  05  Ala.  590; 
Steel  Co.  T.  McKeever.  112  Ala.  134.  20  South. 
84;  First  Nat  Bank  of  Montgomery  t.  Acme 
Whlte-I«ad  &  Color  Co.  (Ala.)  26  So.  354; 
Dunklin  v.  Harvey,  66  Ala.  177;  Alabama 
Nat  Bank  t.  Mary  Lee  Coal  &  Railway  Co., 
108  Ala.  286^  19  South.  4X>i.  It  la  confessed 
by  appellant's  counsel  In  this  case  that  the 
bill  filed  by  Pullen  sufficiently  charges  that 
tbe  decree  obtained  by  the  bank  against  the 
representative  of  Freeman  was  collusive  and 
fraudulent,  and  so  it  does.  The  bill  also  dear- 
ly charges  that  by  sucb  collusion  that  decree 
declares  and  undertakes  to  enforce  a  pre-exist- 
ing icsiatered  Judgment  lien,  when  no  such 
lien  ever  existed,  and  thatthe  existence  of  such 
decree  and  the  alleged  proposed  sale  under  it 
to  satisfy  tbe  lien  wrongfully  and  collusLTely 
declared  in  it  will  most  Injuriously  afFect  the 
complainants  and  other  creditors  of  Free- 
man's Insolvent  estate.  On  these  averments, 
without  considering  others  of  the  bill  which 
apart  from  these  may  give  it  equity,  we  con- 
cur with  the  chancellor  that  the  bill  has 
equity,  and  the  decree  oTemillng  the  motion 
to  dismiss  it  for  want  of  equity  will  be  af- 
firmed* Affirmed. 


SOUTHERN  RT.  00.  v.  SHIRLEY. 
(Supreme  Court  of  Alabama.   Jan.  22,  1001.) 
RAILROADS— KILLINQ    STOCK— N  EQUOENCB— 
INSTRUCTIONS. 
1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  alleged  negligent 
killing  o<  a  cow,  where  it  la  shown  that  the 


Appeal  from  circuit  court  Jackson  coun- 
ty; J.  A.  Bllbro.  Judge. 

Action  by  J.  W.  Shirley  against  the  South- 
em  Railway  Company.  Judgment  foe  plains 
tlft.   Defendant  appeals.  Affirmed. 

On  the  trial  of  the  cause  there  was  evi- 
dence Introduced  by  the  plalntifT  showing 
that  the  cow  belonging  to  blm  was  kiUed  by 
a  train  being  operated  on  the  defendant's 
road,  and  showing  the  value  of  the  cow. 
It  was  shown  that  the  train  which  killed  the 
cow  was  a  freight  train,  and  was  running 
at  the  rate  variously  estimated  at  from  10 
to  20  miles  per  hour.  Tom  Troxell  was  In- 
troduced as  a  witness  for  the  defendant  and 
testified  that  he  was  the  engineer  In  charge 
of  the  engine  at  the  time  tbe  cow  was  killed; 
that  at  such  time  he  was  at  the  proper  place 
on  the  engine,  and  was  looking  out  for  ob- 
structions; that  he  first  saw  the  cow  when 
tbe  train  was  between  50  and  100  yards  froin 
the  point  where  she  was  killed;  that  at  the 
time,  the  cow  was  at  tbe  foot  of  a  fill  or 
embankment  upon  which  the  track  of  the 
railroad  was  constructed,  and  was  15  or  20 
steps  away  from  tbe  bottom  of  such  em- 
bankment; that  she  was  standing  still  when 
be  first  saw  her.  and  did  not  go  towards 
the  track  until  the  train  was  nearly  to  her; 
that  when  the  train  was  about  40  yards 
from  the  cow,  she  started  up  from  the  em- 
bankment towards  the  tracx.  and  be  then 
blew  his  cattle  alarm  and  put  on  the  brakes. 
The  witness  further  testified  that  he  tried 
to  stop  the  train,  and  used  all  the  means 
known  to  him  as  a  skillful  engineer,  and  did 
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ererythlng  possible.  In  order  to  stop  the 
train  within  that  short  distance,  and  that 
he  commenced  to  do  these  things  as  soon  as 
be  saw  the  cow  starting  towards  the  track, 
but  that,  at  the  speed  the  train  was  running, 
it  was  impossible  to  prevent  hitting  the  cow 
within  the  short  distance;  that  the  cow 
came  suddenly  upon  the  track,  and  was  very 
near  crossing  the  track  when  the  train 
sti'uck  her.  On  the  cross-examination  of  this 
witness  he  testified  that  while  he  blew 
the  whistle  and  put  on  the  brakes,  he  did 
not  ring  the  bell,  nor  did  he  reverse  the 
engine;  that  the  ordinary  appliance  for  stop- 
ping the  train  was  to  apply  the  brakes,  and 
that  to  reverse  the  engine  would  not  do  any 
good  towards  stopping  it,  but  would  only 
make  the  wheels  slide.  Upon  the  introduc-' 
tlon  of  all  the  evidence,  tlie  court  gave,  at 
the  request  of  the  defendant,  sevei-al  writ- 
ten charges,  but  refused  to  give  the  follow- 
ing charges  requested  by  it:  "(1)  If  the  Jury 
believe  the  evidence,  they  must  find  a  ver^ 
diet  for  the  defendant.  (2)  If  the  Jury  be- 
lieve the  testimony  of  Troxell,  the  engineer, 
they  should  find  for  the  defendant.  (3)  If 
the  jui'y  believe  the  evidence,  they  should 
find  for  the  defendant.  (4)  When  the  track 
is  on  an  embankment  and  the  animal  was 
standing  down  by  the  side  of  the  embank- 
ment but  off  it  this  might  afford  less  rea- 
son to  suppose  It  would  come  upon  the  track 
than  if  the  track  and  animal  had  been  on 
level  land.  (5)  Under  the  evidence  In  this 
case,  It  was  not  the  duty  of  the  engineer  to 
reverse  the  engine.  (6)  Under  the  evidence 
in  this  case,  if  the  Jury  believe  the  evidence 
of  Troxell,  the  engineer,  he  was  not  bound 
to  reverse  bis  engine.  (7)  If  the  jury  believe 
from  the  evidence  that  at  the  time  the  cow 
was  discovered  by  the  engineer,  she  was 
standing  10  ^or  15  yards  from  the  track, 
grazing  alongside  a  flU,  it  was  not  the  duty 
of  the  engineer  to  take  any  notice  of  her,  or 
to  adopt  precautionary  means,  until  she 
started  to  cross  the  track,  and  if,  after  she 
started  across  the  track,  all  reasonable 
means  were  adopted  to  prevent  the  accident 
plaintiff  cannot  recover."  The  defendant 
separat^y  excepted  to  the  court's  refusal  to 
give  each  of  these  charges  as  asked. 

Humes,  Sheffey  &  Speake,  for  appellant. 
John  B.  Tall^,  for  appellee. 

McCT^ELLAN,  O.  J.  It  Is  Insisted  that 
the  affirmative  charge  requested  by  the  rail- 
way company  <defendant  below)  should  have 
been  given,  for  that  it  is  further  claimed, 
the  evidence  showed  without  conflict  that 
defendant*!  servants  in  charge  of  the  engine 
which  ran  against  and  killed  plaintiff's  cow 
exercised  due  care  In  operating  the  locomo- 
tive and  were  guilty  of  no  negligence.  But 
we  do  not  find  the  evidence  to  be  all  one 
way  on  the  question  of  negligence  vel  non. 
To  the  contrary,  there  was  undisputed  evi- 
dence that  the  engineer,  after  seeing  the  cow 
In  a  pwllous  poslthm,  bad  time  and  opffot- 


tnnlty  to  sound  the  cattle  alarm,  to  put  on 

brakes,  and  to  reverse  his  engine;  and  Ik 
testlfled,  as  did  also  the  fireman,  that  he 
did  sound  the  cattle  alarm  and  pot  on 
brakes,  but  that  he  did  not  reverse  the  en- 
gine. And  it  Is  inferable  from  the  engineer's 
own  testimony  that  the  speed  of  the  train 
would  have  been  reduced  more  than  It  was 
by  reversing  the  engine,— not  to  speak  of 
what  may  be  common  knowledge  on  this 
subject— and  \hat  had  the  speed  been  re- 
duced even  slightly  more  than  It  was,  the 
cow  would  have  gotten  clear  of  the  track 
and  escaped  Injury.  On  this  state  of  the 
evidence  it  was,  to  say  the  least  a  question 
for  the  Jury  whether  the  defendant's  serv- 
ants were  guilty  of  negligence  proximate 
contributing  to  the  loss  complained  of. 
Railway  Co.  v.  Forshee  (Ala.)  27  South.  1008. 
On  the  principles  declared  In  that  case, 
charges  1,  2,  3,  5,  6,  and  12  asked  by  de- 
fendant were  properly  refused.  Charge  4 
was  properly  refused  because  It  Is  a  mere 
argument  Charge  7  Is  faulty^  in  that  It 
might  well  have  misled  the  Jury  to  conclude 
that  it  was  not  the  engineer's  duty  to  take 
any  notice  of  the  cow  until  she  was  In  the 
act  of  crossing  the  track,  though  he  might 
have  seen  her  before,  approaching  the  track 
In  such  a  way  as  to  evince  her  diapcwltlon 
to  (TOSS  unless  frightened  away.  Charge  10 
refused  to  the  defendant  is  substantially 
the  same  as  charge  A  given  at  Its  request, 
and  the  court  therefore  committed  no  error 
In  refusing  charge  10.  Charges  B  and  C 
given  for  the  defendant  cover  the  same 
ground  ami  declare  the  same  principles  cov- 
ered and  embodied  In  charges  8,  9,  and.  13, 
and  for  this  reason  the  court  was  under  no 
duty  to  give  the  last-mentioned  Instractions. 
Charge  11  requested  by  defendant  Is  not 
only  faulty  in  singling  ont  testimony  of  one 
witness,  but  this  Inttrmlty  Is  accentuated  by 
Its  withdrawal  from  the  Jury  of  a  part  of 
the  testimony  of  that  witness  himself-  bear^ 
ing.  too,  upon  the  very  point  Involved  In  the 
charge.  T\'e  find  no  error  In  the  record,  and 
the  Judgment  of  the  circuit  court  will  be 
affirmed.  Affirmed. 


AXiABAMA  NAT.  BANK  T.  O'NBH* 
(Snpreme  Court  of  Alabama.  Jan.  24.  1901.) 

CORPORATIONS-CONTRACTS  OF  OFFICERS. 
The  officers  of  a  corporation,  without  be- 
ing expressly  authorised  thereto  by  the  board 
of  directors,  have  no  power  to  enter  into  con- 
tracts blnduig  upon  a  corporation  to  borrow 
money,  or  to  make  assignments  of  collateral 
seciinty;  and  in  order  for  such  anaathorized 
acta  on  the  part  of  the  officers  of  a  corpora- 
tion to  be  binding  npoa  it  they  must  be  raO- 
Ged  by  the  board  of  directors;  and  the  burden 
of  proving  a  8al»eqnent  ratification  is  upon 
the  par^  claiming  under  the  unanthoriaed  cofr 
tract 

Appeal  from  chancery  court  Jefferson 
county;  John  G.  Oannlchael,  OiauceUor. 
Action  b^  Charlei  A.  O'NeU  against  tbe  Al- 
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abama  National  Bank.  Judgment  for  plaln- 
tifl,  and  defendant  appeals.  Affirmed. 

John  W.  Tomllnson  and  Bamera  ft  Ban- 
ners, for  aM>eUant. 

HARALSON,  J.  The  Uttle  Warrior  Goal 
Company,  a  body  corporate,  executed  to  the 
complainant  Charles  A.  O'Xell.  In  February, 
1886,  a  deed  of  assignment  to  Its  properties, 
Including  Its  choaes  In  action,  for  the  bene- 
fit of  Its  credltora.  CVNell  filed  this  bill 
against  the  coal  company  and  the  Alabama 
National  Bank  and  others,  creditors  of  said 
cpal  company,  for  Instructions  of  the  court  in 
the  settlement  of  his  trust  Tbe  only  part  of 
the  bill  relating  to  tbe  question  involTcd  on 
this  appeal,  ref  em  to  a  datm  ct  the  Alabama 
National  Bank  against  said  coal  company.  J. 
D.  Hooper  was  the  secretary  and  treasurer 
of  said  company,  and  on  the  26th  March, 
18Be.  he  borrowed  from  said  bank  for  said 
company,  the  sum  of  91,000,  for  whltdi  he 
gave  the  note  of  tbe  company  by  him  as  sec- 
retary and  treasurer,  which  waa  renewed 
from  time  to  time,  the  last  time,  on,  Febru- 
ary 10.  1894,  for  f  1.12S.  To  secure  the  pay- 
ment of  this  note,  said  Ho<ver.  as  secretary 
and  treaanrer  of  aaid  company,  on  May  18, 
1S9S.  transferred  to  said  bank  a  claim  of  said 
coal  company  on  the  Central  Ralbvad  & 
Banking  Company  of  Georgia  for  $1,170. 
This  claim  was  collected  by  an  attorney  In 
Oeorgla,  and  tbe  parties  Jointly  petitioned  the 
chancery  court  to  allow  the  fund,  less  attor- 
ney's teee,  to  be  paid  to  tiie  register  and  held 
by  him.  to  await  the  decree  of  the  court,  ad- 
judging to  wblch  of  the  parties  said  fund 
belonged.— the  bank  daJming  that  It  belonged 
to  it  undw  Its  alleged  transfer  from  said 
coal  company,  and  the  company  contending 
that  the  claim  of  the  bank  la  Invalid.  Ibe 
court  rendered  a  decree  according  to  the  re- 
quest of  the  petltlonera,  and  ordered  the 
register,  when  the  fund  came  Into  bis  bands, 
to  hold  a  reference  and  ascertain  and  report 
what  if  any,  claim  the  bank  had  against  said 
cool  company;  what  If  any.  transfer  the 
bank  had  to  the  claim  of  said  coal  company 
against  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia,  and  to  the  fund  realized 
from  said  claim;  whether  the  same  belonged 
to  the  bank  or  to  the  coal  company  or  its 
assignee,  etc.  The  register  executed  his  ref- 
erence, and  reported  to  the  court  that  the 
■aid  bank  had  a  Just  claim  against  said  coal 
company,  If  not  upon  the  said  promissory 
note  ot  f  1,126,  with  Interest  then  for  money 
had  and  received  by  tbe  coal  company  from 
B&Id  bank  and  used  by  tbe  said  company,  in 
the  sum  of  1966,  with  Interest  from  March 
26.  1882;  that  the  bank  had  no  legal  and 
Talld  transfer  of  said  cAalm,  nor  any  other 
claim  to  the  funds  realized  therefrom,  greater 
tfaan  other  creditors  of  said  company  had 
thereto;  that  the  treasurer  of  the  company 
oadwtook  to  transfw  to  tbe  bank,  the  etan- 
pane's  claim  against  the  aald  railroad  cnn- 
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pany,  when  he  had  In  fact  and  In  law  no  such 

authority;  that  the  burden  of  proving  a  legal 
and  valid  transfer  of  this  claim  or  tbe  sub- 
sequent ratification  of  tbe  board  of  directors 
or  the  stockholders  of  the  coal  company  of 
any  Invalid  transfer,  rested  upon  the  bank, 
the  party  asserting  said  transfer,  and  the 
weight  of  the  testimony  did  not  sustain  this 
burden,  uot  support  the  contention  of  the 
bank,  that  aald  transfer  was  Bubaequently 
ratified. 

The  bank  filed  several  written  exceptions 
to  the  confirmation  of  the  report  of  the  regis- 
ter. These  exceptions  were  held  by  tbe  court 
not  to  be  well  taken  and  were  overruled,  and 
the  report  was  in  all  things  ratified  and  con- 
firmed, etc.;  and  from  that  decree  this  ap 
peal  Is  prosecuted. 

1.  Mr.  Cook  lays  down  the  doctrine,  that 
"all  contracts  of  a  corporation  are  to  be  made 
by  or  under  the  direction  of  its  board  of  di- 
rectors. Tbe  board  of  directors  make  cor- 
porate contracts  by  a  regular  vote  of  the 
board;  or  by  authorizing  an  agent  to  make 
them;  or  by  allowing  an  agent  to  assume 
and  exercise  that  power;  or  by  accepting  a 
contract  or  its  benefits  after  it  has  be«i 
made  by  an  unauthorized  agent  But  In  all 
cases,  the  board  of  directors,  and  not  stock- 
holders, nor  the  president  secretary,  treas- 
urer or  other  agent,  is  the  original  and  su- 
preme power  In  corporations  to  make  corpo- 
rate contracts.  •  •  •  Moreover,  the  di- 
rectors can  contract  and  act  only  as  a  board, 
duly  notified  and  assembled.  The  members 
of  the  board  cannot  agree  separately  and  out- 
side of  the  meeting,  and  thereby  bind  the 
corporation.  Nor  can  a  minority  of  the 
hoard  meet  and  bind  the  board.  A  majority 
must  be  present,  and  then  a  majority  of  that 
majority  binds  the  corporation.  A  single  di- 
rector has  no  power  to  contract  for  the  cor- 
poration." 2  Cook,  Stock  &  Stockh.  ft  Corp. 
Law,  I  712:  The  president  has  no  power  to 
buy,  sell  or  contract  for  the  corpcwatlon,  nor 
control  its  property,  funds  or  managranent; 
nor  has  tbe  secretary  and  treasurer,  thoti|# 
the  corporation  may  expressly  authorize  these 
or  any  other  agent  to  contract  for  it  and 
may  accept  and  ratify  tbe  contracts  of  either 
after  they  are  made.  Id.  Sfi  716,  717.  Blven 
the  general  manager  of  a  corporation  has  no 
power,  says  tbe  same  author,  to  make  and 
deliver  tbe  promissory  note  of  tbe  company, 
not  Indorse  tbe  company's  name  on  commer- 
clal  paper.    Id.  S  719. 

Again  It  is  said,  an  agent  to  manage  a  busi- 
ness, cannot  mortgage  the  property  used  In 
carrying  It  on,  nor  bind  his  principal  by  the 
execution  or  indorsement  of  negotiable  pa- 
per. 1  Am.  &  Eng.  Enc.  Law  (2d  Bd.)  1024, 
1025;  Sicker  v.  Spence.  8  Ala.  233;  Gibson 
V.  Goidthwaite.  7  Ala.  281. 

While  these  are  tbe  general  rules  on  the 
subject  they  have,  In  obedience  to  the  de- 
mands of  commercial  necessity,  been  relaxed, 
BO  that  as  we  have  heretofore  held,  "tu  the 
ordinary  dealings  of  construction  and  trading 


Digitized  by 


690 


29  SOUTHERN  REPOBTEU. 


corporatloiis.  It  Is  often  Impracticable  for  a 
company  to  speak  and  act  through  Its  gov- 
erning body,  and  when  acting  through  agents 
within  the  scope  and  purview  of  their  char- 
tered powers,  the  same  intendments  and  Im- 
plications arise,  as  spring  out  of  similar  ac* 
tlons  or  conduct  of  natural  persons;  and  acta 
of  a  person  assuming  to  represent  such  cor- 
poration, and  transactions  with  him  in  the 
line  of  the  business  of  the  corporation,  even 
though  without  express  authority,  become 
binding  on  the  corporation,  if  subsequently 
ratified  by  it,  and  such  ratification  may  be 
made  expressly  or  by  mere  acquiescence,  or 
by  failure  to  repudiate  the  act,  Icnowlng  It 
to  have  been  d<Hie."  Bibb  v.  Hall.  101  Ala. 
70,  14  Sontb.  08. 

2.  Applying  these  principles  to  the  case  in 
hand,  the  register  found  the  secretary  of  the 
coal  company  was  without  authority  to  trans- 
fer the  account  of  the  company  against  the 
Central  Railroad  &  Banking  Company  of 
Georgia,  to  the  Alabama  National  Bank,  aa 
collateral  security  for  the  debt  the  company 
owed  the  bank  for  borrowed  money;  and  the 
chancellor  approved  and  ratified  this  finding. 

The  evidence  of  the  bank  tends  to  show 
that  the  secretary,  Hooper,  had  the  authority 
claimed  for  him.  He  swore  that  the  coal 
company  did  not  borrow  much  money;  that 
be  collected  money  due  the  company,  sold 
most  or  nearly  all  of  its  coal,  bought  goods, 
paid  the  bills,  and  transacted  all  the  general 
business  of  the  company;  that  he  had  failed 
to  collect  the  account  against  the  railroad, 
because  It  bad  gone  Into  the  hands  of  a  re- 
ceiver, and  the  company  needed  the  money; 
that  he  conferred  with  Richard  Thomas,  the 
president  of  the  company,  who  suggested  the 
borrowing  of  the  money,  and  even  went  with 
witness  to  the  bank  whoi  he  borrowed  the 
money,  though  Mr.  Thomas  did  not  go  in, 
but  waited  outside  the  bank.  He  further  tea* 
tlfied,  that  the  directors  were  fully  cognizant 
of  the  facts  and  made  no  objections.  He 
stated,  however,  that  the  directors  had  no 
formal  meeting. 

On  the  other  hand,  Mr.  Thomas  testified, 
that  be  was  president  of  the  coal  company  at 
the  time  said  note  purports  to  have  been 
given,— on  the  25th  March,  1802;  that  he  had 
no  conversation  whatever  .with  Mr.  Hooper 
about  borrowing  the  money,  or  pledging  the 
security  of  the  ctHnpany  for  the  same;  that 
on  the  2d  of  March,  1S92,  he  went  to  Pioneer, 
Tenn.,  where  be  remained  until  the  2d  of 
May  following,  at  which  time  he  returned  to 
Birmingham;  that  be  had  never  beard  or 
lieen  Informed,  that  Hooper  had  made  a 
transfer  of  the  claim  against  the  railroad  to 
the  bank,  until  about  12  months  ago  (about 
December  180S),  and  he  did  not  know,  up  to 
March,  1804,  nor  was  he  Informed  that  Mr. 
Hooper  had  borrowed  money  from  the  bank 
nud  given  the  notes  of  the  company  for  it 
He  also  testlfled.  there  was  no  resolution  or 
by-law  adopted  by  the  board  of  directors  of 
ibe  company  authorizing  Mr.  Hooper  to  sign 


or  pledge  claims  of  the  company  against  tiia 

railroad,  to  the  bank,  nor  was  Uiere  any  ra.t- 
Ificatlon  by  the  board  of  directors  of  the  com- 
pany by  resolution  or  otherwise  of  that  trans- 
action. 

This  was  not  all  t3ie  eTidenee  before  the 
reglstw  but  the  substance  of  so  much  of  it 
as  we  deem  it  important  to  refer  to.  From 
what  has  been  given,  it  is  sufficient  to  say, 
that  we  find  no  occasion  to  disapprove  tbe 
findings  of  the  register  and  chancellor,  but 
are  constrained  to  approve  them  and  affirm 
the  decree  appealed  from. 

Affirmed. 


HcEINNON  T.  lOXOM. 
(Sapreme  Ocrart  of  Alabama.  Jan.  24,  190L> 

TAX  8ALB— VALrorrr-BtTRDBN  OF  PROOF— 
STATUTE  OP  FRAUDS-BJSCTICBNT. 

1.  It  it  esseDtlal  to  the  validity  of  a  tax  de<4 
which  was  executed  in  1803  that  the  tax  sale 
should  have  been  advertised  as  provided  by 
statute,  and  that  notice  of  sach  sale  shoolo 
have  been  so  given.   Code  1886.  1  576. 

2.  WithoQt  a  snbatantitl  compliance  with  the 
law  antboHsing  sales  of  lands  for  taxes,  in  re- 
spect to  giving  notice  thereof,  as  well  as  in 
other  essentials,  no  validity  attaches  to  a  deed 
made  in  pnisaanee  of  such  salea:  and  tbe  bur- 
den of  proving  such  compUanoa  u  on  tha  psxtj 
claiming  under  the  deed. 

3.  The  only  parol  contract  (or  the  lease  or 
sale  of  lands,  which  can  be  withdrawn  from 
the  pment  statute  of  frauds,  is  where  tbe 
purchase  money,  or  a  portioo  thereof,  is  paid, 
and  the  purchaser  put  in  possession  by  tbe 
seller.  These  facts  most  concur.  Ndthw  one 
without  the  other  win  satisfy  the  reqnireneiits 
of  the  statute. 

4.  In  an  action  of  ejectment  it  was  shown 
that  the  plaintiff,  who  had  never  had  possesion 
of  the  lands  sued  (or,  but  claimed  them  nnder 
an  invalid  tax  title,  sold  them  to  tbe  party  who 
was  in  possession,  and  took  from  him  (or  the 
purchase  money  an  ordinary  note,  which  con- 
tained no  recital  as  to  its  being  given  for  tbe 
purchase  price  of  the  land.  A  partial  pay- 
ment was  made  by  tbe  parchaser  on  this  note. 
No  deed  was  ever  delivered  to  him.  and  sub- 
sequently the  purchaser  sold  the  property  to 
the  defendaot,  and  executed  to  him  a  deed 
therefor.  Beld,  that  the  sale  of  the  land  by 
the  plalDtiff  wae  void  nnder  the  statnte  of 
frauds,  and  that,  tberetore,  the  defendant  was 
not  estopped,  aa  a  snbvendee  of  thewlaintifF. 
from  dMiying  the  plaintilTi  title. 

Appeal  from  drcolt  conrt,  Genera  conntr; 
John  P.  Hubbard,  Judge. 

Actlim  by  A.  M.  McKlnnon  against  Travis 
MIxon.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Upon  tbe  Introduction  of  all  the  erldence 
the  plaintiOT  requested  tbe  conrt  to  give  tbe 
jury  the  general  affirmative  charge  in  bis  be- 
half. The  court  refnsed  to  give  this  chance, 
and  the  plalntiOF  duly  excepted.  The  plaintiff 
also  excepted  to  the  court's  giving,  at  the 
request  of  the  defendant,  the  general  affirm- 
ative charge  In  his  favor.  From  a  Judgment 
in  favor  of  tbe  defendant  the  plalutifl  ap- 
peals, and  assigns  as  error  the  refiisal  of  tbe 
court  to  give  tbe  charges  requested  by  him, 
and  the  giving  ot  the  duucss  asked  tr  tb» 
defendant.  i 
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Mvl^  A  Mvlkear.  tor  ispenant  "Bepj  ft 
Farmo;  tta  appellee. 

SHARPS,  J.  On  the  trial  there  was  no 
eTldence  tending  to  show  that  the  plaintiff,  or 
any  one  with  whom  he  was  In  privity,  ever 
had  possession  of  the  lands  sued  for,  and  no 
attempt  was  made  to  trace  title  to  blm  from 
Its  original  source.  Only  by  proof  of  the  con- 
tents of  a  destroyed  tax  deed  executed  to  him 
by  the  probate  Judge  In  1888  did  he  offer  to 
efltahlish  any  muniment  of  title  opon  which 
to  base  tali  claim,  and  that  deed  was  not 
available  a«  racta  mnntanuit  because^  If  for 
no  other  reason,  there  was  no  erldenoe,  either 
in  the  deed's  recitals  or  allnnde,  that  any 
notice  was  given  of  the  tax  sale,  as  was  re- 
quired by  the  statate.  Code  188S,  i  S76. 
Without  substantial  compliance  with  the  law 
authorizing  sales  of  land  for  taxes  In  re- 
Bi>ect  to  giving  ancta  notice,  as  well  as  in 
other  easoitialB.  no  validity  attaches  to  a 
deed  made  in  pursuance  of  such  sales;  and 
the  burden  of  proving  such  compliance  Is  on 
the  party  claiming  under  the  deed.  Johnson  t. 
Harper.  107  Ala.  706. 18  South.  198;  National 
Bank  V.  Baker  HfU  Iron  Co..  106  Ala.  635.  19 
South.  47;  Beddlck  r.  Long  (Ala.)  27  South. 
402.  Apparently  the  plalntlfTs  chief  rdlance 
IB  upon  a  supposed  estoppel  operating  to  pre- 
<dode  the  denial  of  bis  title.  The  estoppel  is 
claimed  to  exist  under  the  uncontradicted  tes- 
timony  of  the  plaintiff,  which  was  to  effect 
that  In  1897.  while  one  Leslie  was  In  ptwaes- 
slon  of  the  lands,  he  scdd  them  to  IjeaUe;  that 
he  took  Leslie's  note  for  the  purchase  money, 
and  agreed  to  make  him  a  deed  upon  pay- 
ment of  the  note;  that  a  partial  payment 
was  made  and  credited  on  the  note;  that,  at 
some  time  which  is  not  stated,  he  (the  ^alo- 
tlfC)  prepared  and  signed  a  deed  to  be  deliv- 
ered to  Leslie  on  iMiyment  of  the  purchase 
money,  but  that  the  same  was  never  paid  in 
full,  and  the  deed  waa  never  dellTered;  and, 
further,  that  the  defendant  took  poaaesslon 
of  the  land  under  a  deed  from  Leslie.  The 
note  was  In  evidence,  and  was  in  the  ordinary 
fonn  of  a  note  waiving  exemptions  to  per- 
sonalty. The  defendant  quratlons  the  sufA- 
ciency  of  this  evidence  to  show  a  sale  by  the 
plaintiff.  In  view  of  the  statute  of  frauds, 
which  declares  void  every  contract  txa  the 
sale  of  lands,  etc  except  for  a  term  not  lon- 
ger than  one  year,  of  which  there  is  no  note 
or  memorandum  In  writing,  expressing  tiie 
ccmslderatlon,  and  subscribed  by  the  party  to 
be  charged  therewith,  or  some  other  person 
by  blm  thereunto  lawfully  authorized  In  writ- 
ing, **nnless  the  purchase  money,  or  a  portion 
theretrf,  be  paid,  and  the  purchaser  be  put  In 
possession  of  the  land  by  the  seller."  This 
question  Is  properly  raised  by  the  defend- 
ant under  the  general  issue,  for  In  ejectment 
the  plea  "Mot  guilty"  lets  In  every  matter 
provable  In  bar  of  the  suit.  Utcbardaon  v. 
Stephens.  114  Ala.  238,  21  South.  949.  The 


validity  of  the  contract  relied  on  to  estop  tiie 
defendant  being  so  put  In  Issue,  the  plaintiff 
held  the  affirmative  upon  that  Issue,  and  the 
burdra  was  on  him  to  show  a  sale  was  made 
to  Leslie  In  such  viray  as  to  escape  condemna- 
tion by  the  statute  of  frauds.  Jonas  v. 
Field,  83  Ala.  446, 8  South.  898;  Jones  v.  Hag- 
ler.  96  Ala.  629,  10  South.  846.  In  the  ab- 
sence of  evidence  to  show  such  a  sale,  the  re- 
lation of.  subveadee,  in  which  the  defendant 
Is  sought  to  be  placed,  would  not  be  shown 
to  exist  The  necessity  for  such  proof  is  not 
obviated  by  the  fact  that  the  defendant  was 
not  a  par^  to  that  contract,  for.  If  the  de- 
fendant Is  bound  to  recognize  the  ptalntifTs 
titie,  it  is  because^  In  respect  of  such  obli- 
gation, he  stands  In  Leslie's  places  By  the 
evidence  It  was  not  shown  that.  In  the  at- 
tempt to  sell,  any  writing  vras  made  otbw 
than  the  note  referred  to^  anfl  that  falls  as  a 
note  or  memwandum  of  the  sale.  In  that  It 
contains  no  ref«ence  to  a  sale  of  lands;  and, 
though  part  of  tiie  price  was  paid,  It  does 
not  appear  tiiat  LesHe  waa  put  In  possession 
of  the  lands  by  the  plaintiff.  Possession 
must  concur  with  payment,  and.  to  t^hold 
the  contract  under  the  exception  made  by  the 
statute,  must  be  yielded  and  taken  under 
and  in  pursuance  of  the  agreement  to  seU. 
Beflln  r.  Hilton.  60  Ala.  864;  Manning  t. 
PIppen.  96  Ala.  687.  U  South.  66.  In  Franke 
T.  Rlggs.  98  Ala.  252,  9  South.  Wd,  and  again 
In  McMahan  v.  Jacoway,  106  Ala.  686,  17 
South.  30,  It  was  held  by  this  court  that  (me 
occupying  lands  undo-  a  rental  contract  does, 
Xny  continuing  to  occupy  after  an  s^eement 
to  purdiase  from  his  landlord,  and  part  pay- 
ment, take  such  pcjssesslon  as  to  validate  the 
sale  within  the  exception  of  the  statute. 
This  18  not  plainly  reconcilable  with  the 
opinion  expressed  In  Linn  v.  McLean,  86  Ala. 
SCO,  4  South.  777,  where  It  vnu  said:  "A  pos- 
sesAlon  taken  as  lessee,  and  continued  witii- 
out  visible  change,  does  not  tend  to  vton% 
that  such  occupant  waa  pnt  In  possession  by 
the  seller,  so  as  to  meet  that  provision  of 
the  statute  ol  frauds.'*  It  the  cases  affinnlng 
the  proposition  are  correct  It  must  be  upon 
the  consideration  the  tenant's  possession 
was  that  of  the  landlord,  and  that  tiie  same 
was  transferred  to  the  latter  by  the  former 
bir  force  of  the  agreement  to  sell.  Whatever 
may  be  the  rule  In  such  cases,  there  Is  no 
theory  short  of  a  pure  flctkm  npon  which  It 
can  be  held  that  one  who  baa  no  possessltn' 
either  actnal  or.construcHve^  may  put  In  jKhti 
session  another  who  already  baa  poasesslinit, 
See  Danforth  v.  Laney.  28  Ala.  274;  Linn  v. 
McLean,  siqira;  Detrlck  r.  Sharrar,  96  Fa. 
621.  The  proof  foiling  to  show  that  thd 
plaintiff,  by  any  operative  contract,  sold  the 
lands  to  Leslie;  the  defendant  Is  not  shown 
to  be  In  the  situation  of  a  subvendee  under 
the  plaintiff.  How  such  a  rdation.  If  estab- 
lished, would  affect  the  defense.  Is  a  question 
that  has  not  arisen,  and  need  not  be  dis- 
cussed. Let  the  Judgment  be  aarnwi^ 
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TATLOB  T.  DWYBB. 

(Supreme  Ooart  of  Alabama.  Feb.  S,il901.) 

TROVKS^-SUmCIBNGT  OF  GOHPUUMT-JUDO- 
UBNT. 

In  u  action  of  trover,  a  cbmplalnt  con- 
taining a  rinffle  count,  which  "claims  of  the 
defendant  the  snm  of,  to  wit,  twenty-five  hun- 
dred dollars,  in  damages  for  the  unlawful  con- 
version by  defendant,  daring,  to  wit,  the  years 
1894  and  1886,  of  said  amonnt  of  money  In- 
trusted to  defendant  by  plidntlfl  as  her  agent," 
sufficiently  states  a  causa  at  action  to  support 
a  judgment  nil  dicit. 

Appeal  from  city  court  of  Montgimiery; 
A.  D.  Sayre,  Judge. 

Action  by  Henrietta  J.  Dwyer  against 
Frank  O.  Taylor.  Jnagment  for  plalntUE. 
Defendant  aiqjieala,  Afflnued. 

Jolin  O.  Winter  and  Ja(&  Tborlngton,  for 
appellant.  Da  Xampert  &  Hauaman,  for  ap- 
pellee. 

DOWDBLU  Tbe  action  Ib  trover. 
Ttae  complalttt  contains  a  single  count,  wblch 
la  aa  follorra:  plaintiff  dalma  of  the 

defendant  the  mm  of.  to  wit,  twenty-five 
liundred  doUam^  In  damages  tor  the  vrong- 
tol  converslim  by  the  defendant  during,  to 
wit,  the  years  18M  and  1886,  of  aald  amount 
of  mon^  Intrnated  to  Pendant  by  plaintiff 
aa  her  aAent."  A  judgment  nil  dlclt  waa 
rendered,  from  which  this  ai^al  ia  proae- 
CBted. 

Whether  the  oomplalnt  rtates  a  substan- 
tial cause  of  action  la  practical^  the  only 
queatlon  presented  by  the  record  for  our 
consideration.  The  court  is  at  the  opinion, 
and  accordingly  holds,  that  afttt  Jadgmeut 
nil  diclt  the  complaint  sufficiently  autea  a 
cause  of  action  that  will  support  the  Judg- 
ment Farrand  v.  Huribnrt,  7  Minn.  477 
(GIL  883):  Klnaaton  t.  Moor.  Gro.  Car.  88; 
26  Am.  &  Eng.  Enc.  Law  (Ist  Bd.)  768, 
ftnd  note.  The  judgment  la  affirmed. 


LEWMAN  et  al.  t.  ANDREWS. 
(Sapreme  Ooart  of  Alabama.  Feb.  6,  1901.) 
NIKUJOSNCB-tDITGH  in  HiaHWAT— bvidbncb 
— INSTRUCTI0M8. 
1.  In  an  action  to  recover  damages  for  the 
death  of  plaintiff's  Intestate,  where  It  is  al- 
leged in  Ute  complaint  thai  the  defendants 
dug  a  dlt<^  "across  a  public  road  or  highway, 
or  road  along  which  pedestrians  were  accus- 
tomed to  pass,"  and  negligently  left  such  ditch 

Ea  and  nnprotectpd,  by  reason  of  which  neg- 
nce  tbe  pIsintifTB  intestate,  while  passing 
ig  said  road,  was  injured  by  falling  into  the 
ditch,  and  died  from  such  injuries.  In  order  for 
the  plaintiff  to  recover,  it  is  necessary  for  him 
to  prove  that  the  defendants  cut  tbe  ditch 
into  wlUch  his  intestate  fell  across  a  public 
road,  or  road  accustomed  to  be  used  by  pedes- 
trians, and  that  it  was  left  open  and  unpro- 
tected; and,  therefore,  a  charge  In  such  case 
is  properly  rpfmed  wlilch  assumes  that  the 

f lamtiff  waa  entitled  to  recover  if  his  intes- 
ate  was  pasdng  along  a  road  which  the  pub- 
lic was  accnstomed  to  use,  and  without  any 
negligence  on  his  part  fell  into  the  ditch  left 
open  ai^  unprotected  by  defendants,  pretermit- 


ting any  reference  to  the  fact  whether  rach 
dit^  was  cut  across  such  roadway  by  the  de- 
fendants, 

2.  In  such  a  case  a  charge  la  properly  refus- 
ed which  instructs  the  jury  that  "it  la  not 
necessary  that  plaintiff  sboold  prove  that  tbe 
road  or  path  was  a  public  road  along  which 
he  was  walking,  and  where  be  la  alleged  to 
have  fallen,  in  order  to  make  out  a  prima  fade 
caae,"  since  proof  that  the  road  was  oiw  along 
which  jiedeetrians  were  aocnstoniad  to  pass 
was  snffldent  to  meet  the  allegationa  of  the 
complaint. 

3.  la  such  a  case,  a  charge  which  instmcts 
the  Jury  tlut  "there  is  no  evidence  that  at  tbe 

Soint  where  plaintiff's  Intestate  fell  into  a 
itch  or  drain  there  was  a  public  road.**  Is 
properly  refused  aa  bdng  misleading. 

Appeal  from  drcnlt  court,  MobQe  connty; 
William  8.  Anderson,  Judge. 

Action  by  I#eana  Andrews,  admfnistmtrix 
of  RieliardBon,  against  M.  T.  liswmui 
and  othera. 

Thore  were  six  counts  In  the  coniplalnL 
The  averments  of  the  respecUre  eounts,  the 
pleaa  interposed  and  the  facts  of  the  case  nec- 
essary to  an  understanding  v/t  tbe  decision 
on  the  present  appeal  are  sidBdenUy  atated  In 
the  opinion. 

Upon  the  Introduction  of  an  tha  erldence. 
the  court,  at  the  request  <tf  the  plaintiff,  gare 
to  the  Jury  the  following  written  duuges: 
(1)  "If  the  Jury  believe  from  tbe  evidence 
that  John  Richardson  was  paating  aimig  a 
toad  which  the  pnbllc  was  aceoatimied  to 
and  did  use,  as  a  footway,  and  wlthoat  any 
negligence  on  his  part,  acting  as  a  reasonable 
and  prudent  man,  fell  Into  a'dltcb  left  open 
and  unprotected  by  the  defendants,  they  must 
find  for  the  plaintiff."  (2)  *'The  court  charges 
the  Jury  that  it  la  not  necessary  that  plaintiff 
should  prove  that  the  road  or  path  vas  a 
public  road  along  which  he  was  walking  and 
where  he  Is  alibied  to  have  fallen.  In  order 
to  make  out  a  prima  fttde  ease.**  The  de- 
fendants separately  excepted  to  Uie  giving  of 
these  diarges,  and  duly  excepted  to  tbe 
court's  refusal  to  give  tbe  following  diarge 
requested  by  them:  ^  **I  diai^  yon  ffentie- 
men  of  the  Jury  that  there  Is  no  evidence  that 
at  the  point  where  Richardson  f^  Into  a 
ditch  or  drain  there  waa  a  public  road." 

There  were  verdict  and  Judgment  for  tiie 
plaintiff,  assessing  the  damages  at  Vl,500. 
Tbe  defendants  appeal,  and  assign  aa  oror 
tbe  giving  of  the  chargea  reqaested  by  thfr 
plaintiff  and  the  refusal  to  give  Ihe  charge 
reqaested  by  tbe  defendants.  Reversed. 

B.B.  Boone,  for  appellanta.  John  EL  Mitch- 
ell, for  aiwdlea. 

HARALSON,  J.  1.  There  were  six  counts 
In  the  complaint,  all  of  which,  except  tbe 
third  and  sixth,  allege  that  defendants  dug  a 
ditch  "across  a  public  road  or  highway,  or 
road  along  which  pedestrians  were  accustom- 
ed to  pass,"  Into  which  tbe  decedent  fell  and 
was  80  injured  that  he  died. 

The  third  averred,  that  they  "dog  a  ditch 
across  a  public  road  or  highway,  along  which 
I  pedestrians  were  accustomed  to  pass";  and 
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the  ilxth,  tbat  they  "dug  a  ditch  across  a 
certain  zoad  wblch  [was]  In  goaeral  nse  bb 
A  wagon  and  foot  way."  Each  count  except 
the  wectmA  contained  sabstantlatly,  In  differ- 
ent forms  of  expression,  the  same  averment 
of  duty  on  the  part  of  defendants,  namely,  to 
fill  In  or  bridge  over,  or  otherwise  cover  said 
ditch,  so  that  the  road  wonld  be  left  substan- 
tially as  safe  to  foot  passengers  as  It  was 
before  said  excavation,  from  which  n^Iect 
of  duty,  the  plaintiffs  Intestate  was  Injured, 
etc.  The  second,  without  averring  as  the 
others  did,  the  duty  to  bridge  or  otherwise 
guard  the  road,  averred  that  defendants  "neg^ 
llgently  failed  to  restore  said  road  to  as  sub- 
stantially safe  condition  as  It  was  In  before 
said  ditch  was  dug,  imtll  after  the  Injury 
herdn  complained  of  occurred,"  etc. 

The  pleas  were  the  general  Issue,  and  a 
q>eclal  plea  of  contributory  n^llgence  on  tlw 
part  of  plaintiff's  intestate. 

2.  There  was  no  conflict  in  the  evidence 
that  the  ditch  was  cut  by  the  defendants;  but 
It  was  In  conflict  as  to  whether  or  not  the 
road  was  a  public  road  or  highway,  but  not 
that  the  road  was  me  which  was  used  by 
the  public  as  a  footway,  aI<Hig  which  pedes- 
trians were  accustomed  to  pass,  And  tbat  de- 
feidants  knew  tbat  fact 

The  evidence  showed  also,  wlthont  conflict, 
that  the  road  along  whlcfa  pedestrians  were 
accustomed  to  pass,  and  in  which  plaintiff's 
Intestate  fdl,  did  not  cross  said  dltch^that 
for  the  plaintiff  tending  to  show,  that  the 
ditch  was  dog  up  or  close  to  the  path  on  the 
west  side  at  the  point  where  deceased  fell  In. 
and  then  skipped  It,  and  did  not  pass  through 
It,  but  left  the  pathway  untouched,  but  un- 
guarded; tbat  for  the  defendants  tending  to 
■how,  that  the  ditch  was  not  dtig  to  or  near 
the  pathway  on  the  west  side,  but  was  dug 
within  from  10  to  20  feet  of  It  on  the  east 
aide  as  variously  estimated  by  witnesses. 
The  idaintlirs  evldoice  tended  to  show  that 
this  road  had  been  used  for  SO  years  or  more 
by  the  general  publk  by  persons  In  vehicles 
and  on  foot;  tiiat  recently,  on  account  of  a 
wasb.  that  part  of  the  road  wh«re  the  dtteh 
was.  could  not  be  traveled  by  people  in  ve- 
hicles; that  they  turned  around  a  short  dis- 
tance and  came  Into  the  road  again  further 
on,  but  not  far  off;  bat  that  It  continued,  as 
before,  to  be  used  by  the  pabllc  generally  u 
a  footpath,  along  which  pedestrians  were  ac- 
customed to  pass. 

Stein,  a  witness  for  defendants,  testified, 
tbat  he  was  the  owner  of  the  land  through 
which  the  road  and  path  passed;  tbat  be  had 
never  given  permission  for  the  road  to  be 
opened  or  used,  but  had  suffered  It  to  t>e  used 
by  the  public  generally  as  a  wagon  and  Coot 
way,  without  objection,  ever  since  he  owned 
Qie  property,  9nd  for  80-oAA  years  It  had  been 
•0  need. 

8.  The  case  Is  presented  here  alone  upon 
ebarges  given  and  refused. 

The  first  charge  asked  and  given  for  the 
ifl^nOBCf  aanmaa  tbat  the  plaintiff  was  en- 


titled to  recover,  on  the  facts  hypothesised, 
without  any  reference  to  the  fact,  whether 
the  ditch  into  which  Intestate  fell,  crossed 
the  path  and  was  left  open  and  unprotected 
or  not  It  seems  to  have  been  assumed  in 
the  charge,  tbat  the  crossing  of  the  path  by 
the  ditch  as  averred  In  the  complaint  was  an 
Immaterial  averment,  unnecessary  to  be  prov- 
ed by  plaintiff.  But  as  to  this,  we  apprehend 
the  court  fell  Into  error.  The  particularity 
of  the  description  of  the  locus  In  quo  of  the 
accident— that  the  defendants  dug  the  ditch 
across  the  road  or  path  along  which  pedes- 
trians were  accustomed  to  pass;  that  it  was 
the  duty  of  defendants  to  fill  In  or  bridge 
over,  or  otherwise  coyer  said  ditch,  so  that 
said  road  wonld  be  left  snbstantially  as  safe 
to  foot  passengers  as  it  was  before  said  ex- 
cavation, and  that  defendants  failed  to  fill  In 
or  otherwise  cover  oyer  said  ditch  where  It 
crossed  said  roadway,  as  It  was  their  duty 
to  do,  but  left  said  ditch  open  etc.,— makes  it 
a  matter  essential  In  description  of  the  Iden- 
tity of  that  which  Is  legally  essential  to  the 
claim  of  the  plaintiff,  necessary  to  be  proved, 
or  a  variance  between  tbe  allegations  and 
proof  would  result  1  Greenl.  Bv.  SI  S6-eS; 
Railroad  Co.  v.  Johnston,  79  Ala.  486;  John- 
son V.  State,  85  Ala.  863;  Smith  v.  Oausey, 
28  Ala.  6S6;  Railroad  Co.  v.  Maddox,  100 
Ala.  618,  18  Soatb.  610;  Johnsim  v.  Whitfield 
(Ate.)  27  South.  407. 

4.  The  road  need  not  have  been  a  public 
one  In  tbe  sense  that  It  was  controlled  and 
kept  by  the  public.  If,  as  avwred  In  the  com- 
plaint—on  which  Issue  was  taken,— It  was  a 
"road  along  which  pedestrians  were  accustom- 
ed to  pass,  near  tiie  village  of  Spring  HIIL" 
"A  puUlc  blgbway  Is  one  under  the  control 
and  kept  up  toy  the  public,  and  most  be  either 
established  In  a  r^lar  proceeding  fOr  that 
purpose,  or  he  generally  used  by  the  public 
for  that  purpose  for  twenty  years,  or  dedi- 
cated by  the  .owner  of  the  soil  and  acc^ted 
by  the  proper  authorities.*'  Harper  v.  State, 
109  Ala.  66,  10  South.  901;  McDade  v.  State, 
96  Ala.  28,  11  South.  875.  There  was  no  et- 
ror  therefore  tn  giving  chaige  muuboed  2 
for  plaintiff. 

For  the  same  reasons  charge  6  requested 
defendants  was  properly  refused.  More- 
over, If  given,  Its  tendency  would  have  been 
to  mislead  the  jury  Into  believing  that  If 
plaintiff  had  not  shown  by  the  evidence  that 
a  road,  which  was  a  public  one  in  the  sense 
defined  above*  ezlated  at  the  ptfint,  she  could 
not  recover. 

6.  Whether  or  not  this  road  or  pathway 
had  become  under  the  evidence  a  public  way 
or  not  It  Is,  perhaps.  Immaterial  to  decide. 
The  question,  when  a  highway  not  establish- 
ed by  law,  or  dedicated  by  the  owner  to  pub- 
lic uses,  becomes  a  public  way  when  general- 
ly used  by  the  public  for  that  purpose  for  20 
years.  Is  well  settled  by  the  decisions  of  this 
and  other  courts,  and  there  can  be  no  ditfi- 
culty  In  determlnb^  It  on  another  trial.  If 
Important  Harper  t.  8tat«^  supra;  Forney 
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T.  Gallioui  Oo.,  84  Ala.  210,  4  South.  168; 
Steele  t.  SuIUtbii,  70  Ala.  S88;  Hoole  t.  A^ 
tomey  General,  22  Ala.  190;  9  Am.  &  Eng. 
Snc.  lAW  (2d  Ed.)  22. 

6.  The  Ull  ot  ezceptioBS  la  this  case  ^ 
pears  to  be  a  Btmosrapbic  report  of  the  ques- 
tions propounded  to  each  witness  and  their 
■zuwers  thereto.  No  mllns  on  eridence  ad- 
verse to  the  defendant  was  made,  so  far  as 
we  hare  been  able  to  discovert  and,  certainly, 
no  error  Is  assigned  on  account  oC  the  admis- 
sion or  rejectUm  of  evidence.  The  bill  of  ex- 
ceptions was  thus  aiwead  out  to  great  and 
unnecessary  lengtht  covering  about  88  pi«es 
of  transcript  paper.  It  n^ht  have  been  con- 
daised  to  at  least  onejthlrd  of  that  loigth  if 
it  bad  been  prepared  according  to  rule  88  of 
I«actlce  In  circuit  courts,  providing  how  bills 
of  excqvtltms  should  be  framed.  It  offends 
the  rule  simply  In  its  unnecessary  loigtb, 
containing  much  that  was  unnecessary  to  be 
Incorporated  for  a  proper  review  of  the  char* 
ges,  on  which  wioxs  alone  are  assigned,  or 
tor  passing  on  the  motion  for  a  new  trial  as 
made.  We  are  loath  to  disallow  the  blU  and 
affirm  the  Judgment,  as  moved  by  apptflee, 
for  irtiat  may  be  an  Inadvertent  vlolatkm  of 
the  rule  by  detendantB'  counsel.  But,  tb» 
case  is  one  such  as  that  the  appellants  should 
be  taxed  witb  two-thirds  of  the  costs  of  the 
anwal,  which  vrlll  be  done,  and  if  this  cost 
is  not  paid  by  the  next  call  of  the  First  divi- 
sion in  this  court,  the  appellee  may  move  the 
court  to  set  aside  the  Judgment  of  reversal 
and  renew  her  motion  to  strike  the  bill  of  ex- 
ceptions. We  confine  this  ruling  to  this  case. 
Oases  may  arise  wha«  the  violations  of  the 
rule  may  be  so  gross,  as  that  we  may  feel  Jus- 
tified in  dlsallowhig  the  bUls  of  axc^tinu  and 
affirming  the  Judgments  rendered. 

BevccBsd  and  remanded. 


BUBBOWS  V.  FI0EBN8  et  oL 
(Bnpreme  Oonrt  of  Alabama.  Feb.  BC  19(0.) 

mJBCTMBNT-^aBATKlCBHT— DBATH   OT  PXJlSK- 

•  TIFF-ALIENATION  OF  HOMESTEAD— 
DOWEB— BIGHT  TO  CROPS. 

1.  Under  the  statute  (Code,  I  SS).  an  action 
^<  ejectment  In  whldi  there  are  several  par- 
lies  plaintiff  is  not  abated  by  the  death  of  (me 

of  the  plaintiffs;  bat,  D^n  a  snggestioD  of  the 
death  of  one  of  the  piaintiffB  upoa  the  record, 
it  may  proceed  in  the  name  of  the  surriving 
plaintiffs. 

2.  A  conTeyance  of  the  homestead,  which, 
although  signed  by  the  wife,  has  no  certificate 
of  the  wife's  separate  examination  and  ac- 
knowledgment, as  required  by  statute  (Code,  S 
2084),  is  invalid  and  passes  no  title. 

3.  A  conveyance  of  the  homestead,  though 
signed  by  husband  and  wife  and  adtnowledged 
by  the  wife  in  proper  form  to  pass  title  to  the 
homefltead,  is  nevertheless  inoperative  for  that 

fxirpose,  when  it  recites  that  the  wife  joined 
Q  the  execution  thei'eof  "for  the  purpose  of 
relinquishing  any  right  or  claim  of  dower  she 
maf  nave  in  said  land." 

4.  In  an  action  of  ejectment,  where  there  is 
a  verdict  in  favor  of  the  plaintiff,  in  order  for 
the  defendant  to  obtain  the  bpnefit  of  rptain- 
ii^;  the  lands  recovered  as  provided  by  statute 
(Code.  S  1B5^,  It  is  necessary  for  him  to  make 


proof  on  the  trial  of  the  fact  that  he  has  a  crop 
planted  and  growing  on  the  land,  and  of  the 
rental  value  of  the  premises;  and,  where  the 
case  is  tried  on  an  agreed  statemrat  of  facta 
which  contains  no  recital  as  to  a  growing  crop, 
the  suggestion  thereof  comes  too  late  if  made 
Just  before  Jadgm«it  Is  rendered. 

Appeal  from  circuit  court,  Madison  coun- 
ty; H.  C.  Speafeae;  Judge. 

Action  fay  Idtary  Jane  Pickens  and  otlien 
agobist  Damps  Burrows  to  recover  certain 
lands.  Judgmrait  for  i^alntiffs,  and  d^end- 
ant  aH>ealB.  Affirmed. 

Befwe  the  cause  was  tried,  the  death  of 
Wiley  Pickens^  one  of  the  plaintiffs,  was 
suggested,  and  the  order  made  In  reference 
thereto  was  as  follows:  "In  this  cause  the 
death  of  Wiley  Pickens  is  suggested,  and 
the  cause  Is  submitted  to  the  court  on  an 
agreed  statement  of  facta."  The  agreed 
statement  of  facte  under  which  the  cause 
was  submitted  to  the  court  for  the  trial  with- 
out the  intervention  of  a  Jury  disclosed  the 
following  facts:  On  January  10,  1880,  W. 
B.  Cobb  and  wife  conveyed  to  Reuben  Pick- 
ens the  land  In  controversy.  On  January 
28,  1880,  Reuben  Pickens  and  Mary  J.  Pldt- 
ens,  hia  wife,  executed  a  mortgage  on  the 
said  lands  to  James  J.  Grayson.  On  Janu- 
ary 18,  1866.  Reuben  Pickens  and  Mary  J. 
Pickens  executed  anotber  mortgage  upon  the 
same  lands  to  the  said  James  J.  Giayson. 
Reuben  Pickens  died  before  the  institution 
of  this  suit  At  the  time  of  bis  death,  and 
at  the  time  of  the  execution  of  each  of  the 
mortgages  to  James  J.  Grayson,  he  occupied 
said  lands  as  a  homestead,  and  bis  wife  and 
children  resided  thereon.  Tbe  property  did 
not  exceed  $2,000  In  value.  Maiy  J.  Pld- 
ena  was  the  widow  of  Reuben  Pickens,  and 
the  other  plaintiffs  are  the  children  of  said 
Reuben  and  Mary  J.  PidEena,  and  the  beirs 
at  law  of  Reuben  Plckois.  On  January  26. 
1880,  James  J.  Grayson,  the  mortgagee,  fore- 
closed each  of  the  mortgages  held  by  him, 
and  at  the  foredosure  sale  one  Bak^  be- 
came the  purchaser  of  the  land;  and  James 
J.  Grayson  ccmveyed  to  him  all  the  right 
titie.  Interest  and  claim  acquired  by  blm  un- 
der the  two  mortga^B.  Baker  then  sold 
and  conveyed  the  land  back  to  Jamea  J. 
Grayson,  and  afterwards  Grayaon  sold  and 
conv^ed  the  Bald  lands  to  J.  W.  Grayson, 
who  by  warranty  deed  of  October  31,  1804. 
sold  and  conv^ed  said  lands  to  the  defend- 
ant Damps  Burrows,  who  since  the  date  of 
EPid  sale  and  conveyance  has  been  in  the  ac- 
tual occupancy  and  possession  of  said  lands, 
claiming  them  as  his  own.  After  the  mort- 
gage sale  by  Grayson  to  Baker,  and  the  le- 
MHiveyance  by  Baker  to  him,  j^ntifls  rent- 
ed the  ionda  from  J.  J.  Grayson,  snd  after 
he  conveyed  them  to  J.  W.  Grayscm  they 
rented  from  him,  and  finally  amoved  fitKo 
the  lands  before  the  conveyance  to  the  de- 
fendant The  two  mortgages  from  Reuben 
Pickens  and  Mary  J.  Pickens  to  J.  J.  Gray- 
son were  made  a  part  of  the  agreed  state- 
ment of  facts.    The  mortgage  executed  on 
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Jannaiy  26,  1888,  althou^  signed  by  Mary 
J.  Pickens,  was  not  separately  acknowledged 
by  her.  The  mortgage  executed  on  January 
la  1886.  contains  the  recital  that  "Mary  J. 
Pickens,  wife  of  said  Reuben  Pickens,  Joins 
in  the  execution  of  this  mortgage  for  the 
pnrpoBe  of  relinquishing  any  right  or  claim 
of  dower  she  may  have  In  said  lands."  This 
mortgage  was  signed  by  Mary  J.  Pickens, 
and  was  ac^o^ledged  separate  and  apart 
from'  her  husband.  The  trial  of  the  case 
was  had  on  May  20,  1899,  but  the  agreed 
statement  of  facts  contained  no  recital  with 
reference  to  the  growing  crop  upon  the  land 
sued  for.  The  bill  of  exceptions  recites  that 
when  the  court  was  about  to  announce  the 
Judgment  In  the  case  "counsel  for  the  de- 
fendants snggeated  that  there  was  a  growing 
crop  on  the  land  sued  for.  Nothing  was  said 
tn  agreed  statement  of  facts  about  growing 
crop*,  and  jrialntifts  objected  to  opening  the 
case  anew.  The  court  said  Bug^estlon  came 
too  late,  and  the  court  could  make  no  order 
about  It  without  the  consent  of  the  plaintiff, 
and  the  defendant  duly  excepted."  The  court 
rendered  Judgment  for  the  plaintiffs.  TIfo 
defendant  appeals.  It  was  assigned  as  er^ 
ror  that  the  court  did  not  proceed  to  Judg- 
ment after  the  suggestion  of  the  death  of 
one  of  the  plaintiCFs,  without  there  baring 
been  a  rerlral  In  the  name  of  bis  adminis- 
trator, or  unless  there  bad  been  a  dismissal 
as  to  him  of  the  suit,  and  that  the  court  err- 
ed in  refusing  to  act  upon  the  suggestion  as 
to  the  growing  crop  on  the  lands,  and  erred 
In  rendering  Judgment  for  the  plalntUEs. 

Gotver  A  Foster  ai»!  DsTld  A.  Grayson, 
for  q^wllant  8.  S.  Pleaaants  and  T.  O. 
Ifapothier,  tor  appellees. 

SHARPE,  J.  Upon  tiie  death  of  one  of 
several  parties  plalntiCT  in  an  action  of  the 
class  wbidi  may  be  prosecuted  by  the  sur- 
TlTlng  plaintiff  or  plaintiffs,  the  action  does 
not  abate,  but  under  our  statute  (Code,  ( 
38)  the  action  may  either  be  revived,  or, 
upon  the  suggestion  of  the  death  made  upon 
the  record,  it  may  proceed  In  the  name  of 
the  snrrlving  plaintiffs.  The  present  action 
Is  of  the  class  referred  to,  and  there  was  no 
error  in  allowing  the  action  to  proceed  after 
suggestion  made  of  the  death  of  WUey  Pick- 
ens without  rerlval.  Insurance  Go.  t.  Moog, 
81  Ala.  336.  1  South.  108.  It  may  be  noted 
that  no  objection  Is  shown  to  taave  been 
made  to  so  proceeding. 

Neither  mortgage  under  which  the  defend- 
ant claimed  was  sufficient  to  convey  the  title 
to  Reuben  Pickens*  homestead.  The  first 
lacked  the  certificate  of  the  wife's  separate 
examination,  which,  under  section  2034  of 
the  Code,  was  requisite  to  give  vall^ty  to 
such  a  conveyance.  The  second  mortgage 
expresses  the  purpose  for  which  Mrs.  Pick- 
ens Joined  In  to  be  that  of  relinquishing  her 
Tight  to  dower.  Under  the  authority  of 
Long  T.  Mostyn,  65  Ala.  643,  and  Thompson 


T.  Sheppard,  85  Ala.  Oil.  5  South.  334,  such 
expression  must  be  held  to  negative  Mrs. 
Pickens'  intention  to  sign  In  token  of  her 
assent  to  the  conveyance  of  the  homestead 
right,  and  to  render  her  signature  1nefl!ecUve 
for  tiie  latter  purpose. 

Section  1552  of  the  Code  provides  that  "If 
the  defendant  has  a  crop  planted  or  growing 
on  the  premises,  and  the  Jury  find  for  the 
plaintiff,  they  must  also  ascertain  the  rental 
value  of  the  premises  during  the  current 
year,  and  no  writ  of  possession  can  be  Issued 
until  the  exi^ration  of  the  year,  if  the  de- 
fendant executes  a  bond  In  double  the 
amount  of  such  rent,  payable  to  the  plaintiff, 
with  surety  approved  by  the  clerk,  condition- 
ed to  pay  the  rent  so  assessed  at  the  expira- 
tion of  the  year."  To  obtain  the  benefit  of 
this  provision.  It  devolves  on  a  defendant 
to  make  proof  on  the  trial  of  the  fact  that 
he  has  a  crop  growing  or  planted  on  the 
land,  as  well  as  of  the  rental  value  of  the 
premises;  for,  In  the  absence  of  such  peoot, 
there  can  be  no  authority  for  the  nssess- 
ment  of  rental  value.  The  statement  of 
facts  upon  which  It  was  agreed  the  case 
should  be  tried  was  silent  as  to  the  growing 
crop,  and  the  effect  of  that  agreement  was 
to  confine  the  proof  to  the  agreed  statement. 
The  Judgment  wlU  be  affirmed. 


HASSELL  T.  HASSELL  et  al. 
(Supreme  Oourt  of  Alabama.  Feb.  6,  1001.) 

VENDOR'S  UBN—MORTOAQE— SUPERIORITY. 
Where,  in  the  sale  of  lands,  the  purchaser 
agrees  to  pay,  as  a  part  of  the  consideration 
thereof,  a  debt  secured  by  mortgage  apon 
said  lands,  and  gives  his  note  for  the  balance 
of  the  purchase  money,  if,  subsequently,  the 
mortgage  accepts  from  the  parchaser  a  new 
mortgaj^e  apoo  the  said  lands.  In  payment  of 
the  prior  mortgage,  and  marks  the  same  satis* 
fied,  such  mortgagee  still  retains  a  superior 
lien  to  that  held  by  the  owner  of  the  note 
given  for  the  purchase  money,  and  the  veo- 
oor's  lien  cannot  intervene  and  become  para- 
monnt  thereto. 

Appeal  from  TnscalooBa  conn^  court;  J. 
J.  Mayfleld,  Judge. 

BUI  by  SalUe  V.  HaaseU  against  William 
T.  Hassell  and  Amanda  Snow.  The  prayer 
of  the  bill  was  for  a  decree  dedaiing  that 
the  complainant  bad  a  rmdor*!  lloi  for  the 
balance  of  the  purchase  money  of  the  lands 
involved  In  tlie  controversy,  and  as  evldoi- 
ced  by  said  note,  and  that  said  lien  be  fast- 
ened upon  the  lands  to  secure  the  payment 
of  said  note.  On  the  final  submission  of 
the  cause  on  the  pleadings  and  proof,  the 
chancellor  tendered  a  decree  dlsmlssli^  the 
bUL  From  this  decree  tiie  complainant  ap- 
peals, and  assigns  the  rmdltlon  thereof  as 
error.  Affirmed. 

Foster  &  Oliver,  for  appellant.   Henry  A 
Jones  and  Roblson  Brown,  for  appellees. 

TYSON.  J.  Samuel  L.  HasselU  husband 
of  complainant,  was  the  owner  of  the  tract 
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of  land  opon  which  the  present  bill  seeks  to 
fasten  a  vendor's  lien  In  favor  of  the  com- 
plainant He  seema  to  have  been  Indebted 
to  various  parties  aggregating  the  sum  of 
$500;  and  for  the  purpose  of  paying  his 
debts  be  made  a  sale  of  the  land  to  W.  T. 
Hassell,  the  consideration  of  the  sale  being 
that  the  purchaser  should  assume  the  pay- 
ment of  these  debts.  Among  the  creditors 
vpere  the  complainant  and  J.  A.  Snow,  who 
was  the  husband  of  the  respondent  Amanda 
Snow,  and  who  were  present  when  the  sale 
was  consummated.  The  debt  due  by  the 
vendor  to  his  wife,  the  complainant,  was 
an  unsecured  demand,  not  evidenced  by  any 
writing.  The  debt  owned  by  Snow  was 
evidenced  by  a  note  executed  by  complain- 
ant and  her  husband,  which  was  secured  by 
a  mortgage  upon  the  land,  the  subject-mat- 
ter of  the  sale.  The  purchaser  could  pay 
no  money  to  the  various  creditors,  and  by 
agreement  between  all  the  parties  he  was  to 
be  substituted  In  the  place  of  the  vendor. 
Pursuant  to  this  agreement  the  purchaser 
executed  a  mortgage  upon  the  land  to  Snow 
for  the  amount  due  him,  and  the  note  and 
mortgage  held  by  Snow,  executed  by  the 
complainant  and  her  husband,  was  surren- 
dered and  canceled,  which  Is  shown  by  an 
indorsement  In  these  words:  "Satisfied  by 
giving  new  mortgage."  After  ascertaining 
the  Indebtedness  of  complainant's  husband 
to  his  various  creditors.  Including  Snow's 
debt  and  excluding  the  complainant's,  to  be 
$371,  the  note  here  sought  to  be  enforced 
was  executed  to  the  complainant  for  the 
balance  due  as  purchase  money  for  the  land. 
Conceding,  tor  the  purposes  of  this  case,  that 
the  complainant  was  In  no  wise  personally 
liable  for  Snow's  debt,  and  that  It  was  alone 
her  husband's  debt,  we  have,  upon  the  facts 
above  stated,  a  case  of  an  exchange  of  one 
form  of  security  for  another  for  the  same 
debt  Notwithstanding  Snow's  cancellation 
and  surrender  of  the  vendor's  mortgage, 
which  was  a  superior  Hen  upon  the  land  as 
against  the  complainant  Snow's  superior 
equity  will  be  still  preserved  In  full  forc« 
and  vitality.  This  Is  but  the  application  of 
the  equitable  doctrine  that,  in  exchanging 
one  form  of  security  for  another  for  the 
name  debt,  no  other  lien  can  intervene  and 
become  paramount  thereto.  Jones  v.  Davis, 
121  Ala.  848,  25  South.  789:  Scott  v.  Mort- 
gage Co.  (Ala.)  28  South.  709.  It  is  averred 
in  the  amendment  to  the  bill,  presumably 
to  relieve  the  case  from  the  Influence  of  the 
principle  we  have  Just  announced,  that  Snow 
consented  and  ogreed  that  the  lien  of  the 
note  held  by  tbe  complainant  should  be  a 
prior  Hen  to  his  mortgoge.  This  allegatlcot 
ia  attempted  to  be  proven  by  one  Baker, 
who  acted  as  scrivener  In  drawing  the  pa- 
pers when  the  land  was  sold  by  complain- 
ant's husband  to  Hassell.  But  he  Is  shown 
to  be  of  doubtful  reputation  for  truth.  Be- 
sides, his  testimony  on  this  point  is  not  only 
poinledly  contradicted  by  the  tratlmony  of 


other  witnesses,  but  It  contravenes  the 
known  conduct  of  ordinary  prudent  business 
men.  It  would  have  been  strange  indeed 
for  Snow,  holding,  as  be  did.  a  first  mort- 
gage upon  the  land,  to  have  surrendered  it 
for  another,  agreeing,  withont  consideration, 
that  the  one  taken  by  him  In  Hen  of  the  first 
should  be  subordinated  to  the  lien  of  the 
note  given  to  the  plalntllf.  We  are  ct  the 
opinion  that  the  evidence  fails  to  eat^Uiah 
any  such  agreement  Affirmed. 


JOHNSON  T.  McEINXON. 
(Supreme  Oonit  of  Alabama.  ITeb.  Ok  IWKU 

VORBION  JUDOKBMT  AOAZMBT  AI»fIN- 
ISTRATOB. 

A  judgment  against  the  personal  represen- 
tative of  a  deceased  person  in  another  state  is 
no  evidence  of  debt  in  a  snbaequent  suit  by 
the  same  plaintitt  In  this  state  against  tiie  per- 
sons! representative  of  the  same  deeedMit  ap- 
pointed under  the  authority  <]t  this  state*  and 
therefore  a  foreign  jadement  against  a  person- 
al representative  fuml»ies  no  cause  of  action 
for  a  suit  in  this  state  agafnst  tlie  some  per- 
son as  personal  represcntativB  tuder  M>p(ni>t- 
ment  in  this  state. 

Aroeal  from  city  court  of  Montgomery; 
A.  D.  Bayre,  Judge. 

Action  by  A.  D.  McKlnnon  against  Seth 
Johnson.  Judgment  for  platntUT,  and  defend- 
ant appeals.  Reversed. 

P.  P.  Johnson,  who  Uved  In  this  state,  died, 
leaving  property  in  Florida  and  In  Alabama. 
Seth  Johnson  was  appointed  administrator  of 
the  estate  of  P.  P.  Johnson  In  this  state,  and 
was  also  appointed  administrator  of  the  es- 
tate of  P.  P.  Johnson  In  the  state  of  Florida. 
The  appellee,  Alexander  D.  McKlnnon, 
brought  an  action  against  Seth  JohnaiMi  as 
administrator  of  the  estate  of  P.  P.  John- 
son In  Jackson  county,  Fla.,  In  November, 
1896,  and  recovered  a  Judgment  In  said  suit 
against  Seth  Johnson  as  such  administrator 
on  December  17,  1897.  Subsequently,  on  Oc- 
tober 9,  1809,  said  McKlnnon  brought  the 
present  suit  in  the  city  court  of  Montgomery 
against  Seth  Johnson  as  administrator  of  the 
estate  of  P.  P.  Johnson,  deceased,  and  count- 
ed upon  a  judgment  rendered  la  his  favor 
against  the  defendant  by  a  Florida  court; 
said  Judgment  being  set  out  at  length  In  the 
complaint  The  contention  of  the  defendant 
In  the  trial  court  was  that  the  Judgment  ren- 
dered by  the  court  In  Florida  against  the  de- 
fendant as  the  administrator  appointed  in 
Florida  did  not  constitute  a  cause  of  action 
in  the  Alabama  court  against  the  same  per- 
son as  the  administrator  appointed  in  this 
state;  and  this  question  was  raised  by  motion 
to  strike  the  complaint  from  the  file,  by  de- 
murrers to  the  complaint  by  pleas,  by  objec- 
tions to  the  introduction  In  evidence  of  the 
transcript  of  the  Florida  courts,  and  by  re- 
questing the  court  to  give  the  general  affirma- 
tive charge  In  hia  behalf.  The  court  over- 
roled  each  of  auch  motions,  demuiTe*^  rod 
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obJeetlouB  to  the  erldence.  and  the  refusAl 
to  glre  tbe  seneral  affirmatlTe  charge  re- 
Qneated  by  the  defendant,  but  gave  the  gen- 
eral afflrmatlTe  charge  requested  hj  the 
plaintiff.  To  each  of  these  rnllnsi  tike  de- 
fendant separately  excepted. 

G.  H.  Boquemore,  for  appellant  O.  F, 
Mertlns,  for  appeUe& 

TTSON,  J.  One  P.  P.  Johnson,  who  lived 
In  this  state,  died  leaving  property  in  Flori- 
da and  In  this  state.  Seth  Johnson,  the  de- 
fendant fn  the  court  below  and  appellant 
here,  was  appointed  administrator  of  the  es- 
tate In  Florida,  and  also  In  this  state.  The 
plaintiff  bronght  suit  against  him  as  the  rep- 
resentative of  the  estate  In  the  Florida  court, 
and  on  December  17,  1887,  recovered  a  Jndg- 
ment  against  him.  mie  present  action  Is 
brought  npon  that  Judgment  against  him  as 
the  r^resentative  of  the  estate  in  Alabama. 
The  question  presented  la  whether  he  la 
bound  In  this  jurisdiction  by  that  judgment. 
In  Jefferson  v.  Beall,  117  Ala.  430,  23  South. 
44,  this  conrt  held  that  letters  of  admlnls- 
tratloB  have  no  extraterrltNial  operation, 
and  a  JndgAent  rendered  In  a  forel|^  state 
against  an  administrator  appointed  In  this 
state  Ifl  void,  whether  objection  is  or  Is  not 
made  to  tiie  exercise  of  jnrlsdlction  by  the 
foreign  conr^  and  mch  judgmmt  wlU  not 
suppOTt  an  action  In  this  state  against  the 
same  or  otiier  administrator,  ^ys  the  court : 
"Tbe  aee^ted  theory  of  ftdmlntstratlons  is 
that  the  Tight  and  liability  Is  purely  repre- 
sentative, and  exists  only  by  force  of  the  ofC- 
(Hal  character,  and  so  cannot  pass  beyond  the 
jurisdiction  which  granto  It.  and  reserves  to 
Itself  fun  and  exclusive  anthortty  over  all 
tlie  asseta  of  the  estate  within  Ite  limits." 
This  principle  is  fnlly  snstalned  by  numerous 
cases  In  other  jnrlsdlctinu,  which  can  be 
found  In  a  note  on  page  101  of  27  L.  R.  A. 
[a.  c.  Bralthwalte  v.  Harvey  (Mont.)  88  Pac. 
S8\.  Indeed,  it  is  the  estahllstaed  doctrine  of 
the  courts  of  this  country.  It  Is  equally  as 
well  settled  that  an  action  of  debt  will  not 
lie  against  an  administrator  In  one  stete  on 
a  judgment  recovered  against  a  different  ad- 
ministrator of  the  same  intestete  appointed 
-under  the  authority  of  anotiier  state.  The 
reastm  is  'that,  where  administrations  are 
granted  to  different  persons  In  different 
stetes,  they  are  so  far  deemed  Independent  of 
-each  other  that  a  judgment  obtained  against 
■tme  will  furnish  no  right  of  action  against  the 
■other,  to  affect  assete  received  by  the  latter 
In  virtue  of  bis  own  administration;  for  In 
•contemplatltm  of  law  there  Is  no  privity  be- 
tween him  and  the  other  administrator.** 
Story.  Gonfl.  Tjiws.  i  S22;  Brodle  v.  Blckley, 
"2  Rawle,  431:  Aspden  v.  Nixon,  4  How.  467. 
11  L.  Bd.  1059;  Stacy  v.  Thrasher,  6  How. 
-44,  12  L.  m.  387;  McLean  v.  Meek,  18  How. 
16,  15  L.  Ed.  277;  Low  v.  Bartlett.  8  Allen, 
2CS0;  1  FreCTi.  Judgm.  |  103.  The  doctrine 
Is  not  different  where  the  same  person  is  ad- 
■mtnlstrator  in  bo13i  states.   His  two  adminis- 


trations are  regarded  as  wholly  Ind^tendent 
of  each  other;  "so  much  so,"  says  Mr.  Red- 
field  in  hlB  work  on  Wnis  (page  X),  "that  a 
judgment  recovered  against  the  personal  rep* 
resentatlve  of  the  estate  In  one  stete  forms 
no  ground  of  action  against  such  representa- 
tive In  another  state."  The  judgment  was 
against  the  defendant  in  his  represHitative 
capacity  only.  HU  representation  of  the  es- 
tate was  a  qualified  one.  It  did  not  extend 
beyond  the  assete  of  which  the  court  In  Flor- 
ida appointing  him  had  jurisdiction.  As  said 
In  Jefferson  v.  Beall,  sutva:  "The  defendant 
Is  [was]  not  personally  a  party,  othwwise 
tiian  as  a  commissioned  representative  ot  the 
court  making  the  appMntment,  and  for  the 
limits  of  Ita  jurisdiction,  so  that  be^nd  that 
jurisdiction  he  can  exercise  no  authority  or 
do  or  omit  any  act  which  will  affect  the 
due  administration  of  the  trust  by  the  local 
authorities.  •  *  •  The  domestic  repre- 
sentative baa  no  authority  to  prosecute  pr  de- 
fend suite  In  foreign  jurisdictions,  exce^  by 
the  permission  and  authority  of  the  particular 
state,  and  only  as  to  assete  tiiere  located.**  In 
Johnson  v.  Powers,  188  IT.  8.  IfiB^  11  Sup.  Ot 
625, 36  L.  Ed.  112, tiie  court  used  this  language: 
"A  Judgment  recovered  against  the  adminis- 
trator at  a  deceased  person  In  one  state  Is 
no  evidence  U  debt,  in  a  stABeqnent  suit  by 
the  same  plaintiff  in  another  state,  either 
against  an  admlnUrtzator.  whether  the  same 
or  a  different  person,  apimlnted  there,  or 
against  any  other  person  having  assete  of 
the  deceased.'*  In  Johnson  v.  Johnson,  03 
Hun,  4,  17  N.  T.  Supp.  570,  It  was  held  that 
while  the  plaintiff  represented  the  estate  In 
Michigan,  and  also  in  New  York,  he  was 
simply  a  representative  in  each  state;  that, 
as  the  administrator  of  the  estate  In  New 
York,  he  was  a  stranger  to  the  Hlcihlgan 
Judgment  In  Ela  v.  Edwards,  13  Allen,  48, 
the  court 'held  tbat  if  ancillary  administra- 
tion is  taken  out  In  another  state  npon  the 
estate  there  of  a  deceased  citizen  of  Hassar 
chusetts,  a  decree  of  the  judge  of  probate 
there  allowing  a  claim  of  the  administrator 
against  the  estate,  and  finding  a  balance  due 
to  him  over  and  above  the  assete  then  com- 
ing to  his  hands,  is  not  concIuiUve  npon  the 
court  of  Massachusette,  and  will  not  entitle 
the  administrator  to  charge  for  such  balance 
upon  his  settlement  of  the  estate  In  that 
state.  The  court  said:  ''We  are  unable  to 
find  any  just  ground  of  distinction  between 
the  principles  which  govern  this  case  and 
those  which  determined  the  decision  In  Low 
V.  Bartlett"  The  case  ot  I<ow  v.  Bartiett  Is 
decisive  of  liie  proposition  tbat  the  two  ad- 
ministrations are  entirely  independent  of 
each  other,  and  there  Is  no  privity  between 
the  two  administrators.  See,  also,  Reyndds 
V.  Stockton,  140  IT.  B.  272, 11  SUp.  Ct  773,  35 
L.  Ed.  464,  and  Price  t.  Mace,  47  Wis.  23.  1 
N.  W.  886. 

The  conclusion  from  the  foregoing  princi- 
ples announced  and  cases  cited  is  that  the 
judgment,  the  foundation  of  plaiatifTs  action. 
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Is  res  Inter  aUoB  acta,  and  Is  not  binding  op- 
en the  defendant  as  a  repreBentatlve  of  the 
estate  In  this  state.  The  complaint,  being  up- 
on the  Judgment,  does  not  state  a  cause  of  ac- 
tion, and  Judgment  should  have  been  ren- 
dered for  the  defendant  In  the  court  below. 
Berersed  and  remanded. 


LEHMAN  T.  SHIVER. 
(Snpremp  Court  of  Alabama.    Feb.  12,  1901.) 

BVIDBNCE— LETT£»tS  OF  AGBNT— ACTION  FOR 
PRICE— PLDADINQ, 

1.  In  an  action  of  assumpsit,  where  the  plain- 
tiff seeks  to  recover  for  gfoods  sold  to  defend- 
ant, a  letter  written  by  the  agent  of  the  plaio- 
tilt  when  it  ia  not  shown  that  the  defendant 
saw  the  letter,  or  knew  that  It  was  written.  Is 
a  mere  ex  parte  statement,  and  not  binding  on 
the  defendant,  and  Is,  therefore,  inadmissible 
In  evidence. 

2.  In  an  action  of  assumpsit  to  recover  the 
purchase  price  of  whisky  afleged  to  bnve  been 
sold  to  the  defendant,  where  the  defendant 
pleads  the  general  Issue  and  a  special  plea,  In 
which  he  sets  up  that  the  contract  for  the  pur^ 
chase  and  sale  of  the  whisky  was  void  on  ac- 
count of  being  made  in  violation  of  law,  and 
Issue  Is  joined  upon  these  pleas,  such  special 
plea  Is  not  an  admission  by  him  of  the  pur^ 
cbase  of  the  whisky,  which  estops  him  from 
denying  such  purchase,  but  the  case  may  be 
tried  upon  ettbkr  defense,  and,  if  either  Is  made 
ont,  the  defendant  Is  entitled  to  a  Jodgment. 

Appsil  from  drcnlt  conrt.  Dale  county;  A. 
A.  Brans,  Jndgew 

AcUon  by  Samuel  Lehman  i^nst  A.  8. 
Sblvnr.  Jndginent  for  defendant,  and  plain- 
tiff appeala  Affirmed. 

The  defendant  pleaded  two  pleas.  The 
first  was  the  general  Issue,  and  the  following 
special  plea:  "(^  That  the  account  upon 
which  the  suit  is  founded  is  alleged  to  be 
due  by  defendant  to  plaintiff  for  a  certain 
lot  of  vinous,  ^Irltuous,  or  malt  liquors 
named  In  said  account;  and  that,  at  the  time 
said  liquor  Is  alleged  to  have  been  sold  by 
plaintiff  to  defendant,  defendant  had  no  li- 
cense to  sell  such  liquor  in  Dale  county,  Ala- 
bama, or  elsewhere  In  said  state;  and  that 
Charlton  was  in  a  prohibition  district,  where 
it  was  agreed  and  understood  between  plain- 
tiff and  defendant  it  should  be  sold;  and  that 
plaintiff  well  knew  that  defendant  had  no 
such  license,  and  that  Charlton,  where  said 
liquor  was  to  be  sold,  was  In  a  prohibition 
district  Defendant  further  avers  that  said 
liquor  was  sold  and  shipped  to  him  by  plain- 
tiff with  understanding  between  plaintiff  and 
defendant  that  same  should  be  resold  at 
Charlton,  in  violation  of  law."  Upon  the 
trial  the  evidence  for  the  plaintiff  tended  to 
show  that  the  account  due  the  plaintiff  from 
tbe  defendant,  which  was  sued  on,  was  for 
whisky  sold  by  the  plaintiff  to  the  defendant; 
that  tills  whisky  was  sold  upon  an  order  sent 
to  the  plaintiff  by  his  representative,  who  was 
in  Charlton,  the  place  where  tbe  defendant 
was  engaged  In  a  mercantile  business;  that, 
after  tbe  whisky  bad  been  shipped  as  ordered, 
tbe  defendant  declined  to  accept  It  unless  t2ie 


plaintiff  would  gire  hbn  further  time  tor 
the  payment  ot  it  One  Parker,  as  a  witness 
for  the  plaintiff,  teetifled  that  he  was  the 
agent  of  tbe  plaintiff,  who  sent  the  order  t<x 
the  whisky  at  tbe  instance  of  the  defendant; 
that,  after  the  wbi^y  had  arrived  In  Charl- 
ton, he  notified  tbe  defendant  and  the 
fendant  stated,  that  he  could  not  take  it  un- 
less the  plaintiff  gave  him  a  longer  time  to 
pay  for  It;  that  thereupon  the  witness  PailEer 
told  the  defendant  that  he  would  write  and 
ask  the  plaintiff  to  give  him  (the  defendant} 
further  time  which  be  demanded  for  the 
payment  of  tbe  whi^y;  that  thereupon  be 
did  write  a  letter  making  this  request  whicli 
was  granted  by  the  plaintifC.  Upon  idaJn- 
tlff  offering  to  introduce  in  evidence  the  let- 
ter of  the  witness  Parker,  the  defendant  ob- 
jected on  the  ground  that  It  was  Irrelevant. 
Immaterial,  Incompetent  and  lilegal.  The 
court  sustained  the  objection,  and  tbe  defoid- 
ant  duly  excepted.  Tbe  evidmce  for  tbe  At- 
tendant tended  to  show  that  he  did  not  buy 
the  whisky  from  the  plaintiff,  and  that  It  was 
shipped  to  him  without  his  authority;  that 
he  had,  prior  to  tbe  time  tbe  whisky  In  c<hi- 
troversy  was  shipped,  bought  whisky  from 
the  plaintiff;  that  the  whisky  was  shipped 
after  the  plaintiff  himself  bad  ctHne  to  Charl- 
ton, and  proposed  to  ship  the  defendant  the 
whisky,  but  that  tbe  defendant  did  not  pur- 
chase It  and  when  It  arrived  he  declined  to 
receive  it.  It  was  further  shown  by  tbe  evi- 
dence for  tbe  defendant  that  Charlton  was  In 
a  prohibition  district  and  that  the  defendant 
had  no  license  to  sell  whisky,  and  that  be  told 
the  plaintiff  that  he  did  not  have  a  license. 
Upon  tbe  introduction  of  all  tbe  evidence  tbe 
plaintiff  requested  the  court  to  give  to  tbe 
Jury  the  general  affirmatlye  charge  in  bis  be- 
half, and  duly  excepted  to  tbe  court's  refusal 
to  give  tbe  same  as  asked.  Tbe  plaintiff 
also  excepted  to  the  court's  giving  at  the  re- 
quest of  the  defendant  the  following  written, 
charge:  "If  the  Jury  believe  from  tbe  evi- 
dence that  Shiver  never  signed  or  made  any 
order  for  the  four  casks  of  whisky,  and  did 
not  ratify  the  order  turned  over  to  Mr.  Leh- 
man by  Mr.  Parker,  and  that  he  refused  tO' 
take  said  whisky,  and  did  not  take  said  wbis- 
ky  out  of  the  depot;  and  should  they  further 
find  from  tbe  evidence  that  Shiver  knew 
Dotbing  about  said  whisky  being  ordered  untlt 
It  reached  Charlton,  and  refused  It— tbea 
they  must  find  for  the  defendant"  There 
were  verdict  and  Judgment  for  the  defend- 
ant The  plalutiff  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved. 

Sollle  &  Kirkland,  for  aroellant    A.  T. 

Borders,  for  appellee. 

TYSON.  J.  The  letter  written  by  PaAer, 
the  agent  of  the  plaintiff,  to  him,  was  a  mere 
ex  parte  statement,  and  was  not  binding  ap<m 
tbe  defendant  It  not  being  shown  that  be 
ever  saw  It  or  knew  of  its  being  writtco. 
There  was  no  error  In  exdudlng  It 
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Hie  remaining  assignments  of  error  are 
admitted  In  argument  to  be  available  to  ^ 
pellant  only  In  the  erent  Ms  contention  la 
sustained  that  defendant  estopped  himself  to 
deny  the  purchase  of  the  whisky  by  the  alle- 
Katlons  of  his  second  plea.  By  this  plea  the 
defendant  Interposed  the  defense  that  the  con- 
tract for  the  purdiase  and  sale  of  the  whisky 
was  void  on  account  of  being  made  In  viola- 
tion  of  law.  A  defendant  may  plead  more 
than  one  plea.  Code,  8  3295.  In  addition  to 
the  second  plea,  above '  referred  to,  the  de- 
fendant also  Interposed  the  plea  of  the  gen- 
eral issue.  By  this  plea  the  defendant  put 
In  issue  every  material  allegation  of  the  com- 
plaint In  consequence  thereof,  the  burden 
was  upon  the  plaintiff  to  prove  a  sale  of 
the  goods  as  alleged,  and  the  defendant  had 
the  rl^t  to  deny  the  purchase  and  sale  ot 
them  to  him.  His  second  plea  was  not,  In 
whole  nor  to  any  extent,  an  admission  by  blm 
of  a  purchase  of  the  whisky,  and  therefore 
did  iKtt  estop  him  from  denying  it.  aic- 
I>onaU  T.  BaUway  Co..  HO  Ala.  161»  20  South. 
817. 

Afflnned. 


SMITH  v.  STATSL 
(Supreme  Court  of  Alabama.    Feb.  7,  1901.) 
CBIUINAL— EIVIDENCB  OF  INFAMOUS  CRIMSi- 
DISCRBDITINO  WITNESS— ASSAULT 
WITH  INTHNT  TO  RAPB. 

1.  An  lafamons  crime,  the  erldoice  of  the 
convictira  of  which  is  .admisaible  as  affecting 
the  credibility  of  the  person  convicted  upon 
being  ttcamined  aa  a  witness,  is  a  crime  wuicb 
"shows  such  depravity  la  the  perpetrator,  or 
sncb  a  disposition  to  pervert  public  justiee  in 
the  conrts,  as  creates  a  violent  presumntlon 
against  Us  truthfulness  under  oath." 

2.  The  conviction  of  an  assault  and  battery 
and  of  canring  eoucealed  weapons  is  not  in- 
famous, and  therefore  evideoce  of  the  convic- 
tion ot  a  witness  of  these  crimes  for  the  par- 
IK«e  of  discrediting  his  testimony  Is  ioadmis- 

3.  On  a  trial  under  an  Indictment  for  an  as- 
sault with  Inteot  to  rape,  where  the  evidence 
shows  an  assault  on  the  woman  named  In  the 
indictment  under  drcnmstances  from  which 
the  intent  to  rape  might  be  inferred  by  the 
Jury,  a  chatge  is  properly  refused  which  in- 
structs the  jury  "that  under  the  evidence  In 
this  case  the  Jury  cannot  find  the  defendant 
gnilty  of  an  assault  with  Intent  to  ravish." 

Appeal  from  city  court  of  Gadsden;  John 
EL  Dlsqne,  Judge. 

Lon  Smith  was  convicted  of  a  crime,  and 
appeals.  Beversed. 

On  the  trial  of  the  case  the  woman  alleged 
In  the  Indictment  to  have  been  assaulted  tes- 
tlfled  to  the  circumstances  of  the  assault 
cmnmltted  upon  her,  and  of  tacts  tending  to 
show  that  the  assault  was  made  with  the 
Intent  forcibly  to  ravish  her.  She  Identified 
the  defendant  aa  the  person  who  committed 
audi  assault  She  testified,  among  other 
things,  that  she  worked  at  a  cotton  mill,  and 
that  while  she  was  going  to  her  work,  and 
passing  through  a  dark  room  to  reach  the 
room  wbere  itie  mm  employed,  tlie  defend- 


ant grabbed  hold  of  her  forcibly,  and  with 
one  hand  caught  her  by  her  i>erson  Just  be- 
tween her  legs,  whereupon  she  screamed  as 
loud  as  she  could,  and  the  defendant  ran 
away.  The  evidence  for  the  defendant  tend- 
ed to  show  an  alibi.  After  the  defendant 
was  Introduced  as  a  witness,  and  had  testi- 
fied that  he  did  not  assault  the  person  named 
in  the  indictment,  and  was  not  present  at  the 
time  the  assault  was  alleged  to  have  been 
committed,  the  state  Introduced  In  evidence 
an  Indictment  charging  the  defendant  with 
an  assault  and  battery,  and  a  Judgment  of 
convlcticm  under  said  Indictment,  and  also  an 
indictment  charging  the  defendant  with  car- 
rying a  pistol  concealed  about  his  person,  and 
a  Judgment  of  conviction  under  such  indict- 
ment. Tbe  indictments  and  Judgments  in 
each  of  these  cases  were  introduced  against 
the  objection  and  exception  of  tbe  defendant. 
The  court  stated  to  the  Jury  that  said  tes- 
timony was  admitted  "solely  for  the  purpose 
of  affecting  tbe  credlbill^  of  tbo  defendant 
aa  a  wttneu.** 

P.  B.  GuUI.  for  appellant  Chas.  O.  Brown. 
Atty.  Gen.,  for  the  Stata 

*  TYSON,  J.  The  rule  <rf  the  common  law 
was  that  persons  convicted  of  treason,  felony, 
and  the  crimen  falsi  were  rendered  Infamous, 
and  were  disqualified  as  witnesses  In  civil 
and  criminal  cases.  In  determining  whether 
a  crime  is  infamous,  the  test  seems  to  be 
"whether  the  crime  shows  such  depravity  in 
the  perpetration,  or  such  a  disposition  to 
pervert  public  Justice  In  the  conrts,  as  cre- 
ates a  violent  presumption  against  his  troth- 
fnlness  under  oath."  It  was  not  the  severity 
of  punishment,  but  the  nature  of  tbe  offense, 
which  created  legal  infamy  and  disqualifica- 
tion of  a  witness.  Sylvester  v.  State,  71  Ala. 
17;  Taylor  v.  State,  62  Ala.  184.  This  com- 
mon-law  rule,  which  prevailed  In  this  state, 
was  changed  by  the  enactment  of  the  statute 
now  embodied  in  section  1780  of  the  Code, 
BO  as  to  relieve  a  witness  of  disqualification 
by  reason  of  having  been  cwvlcted  of  an 
Infamous  crime,  except  where  the  conviction 
Is  for  perjury  or  subornation  of  perjury;  pro- 
viding, however,  that  evidence  of  such  con- 
viction goes  to  bis  credibility.  It  Is  too  clear 
for  argument  that  tbe  words  "infamous 
crime,"  employed  In  this  section,  have  the 
same  meaning  as  they  had  at  common  law. 
So,  too.  It  Is  also  clear  tbat  tbe  crimes  of 
assault  and  carrying  concealed  weapons  are 
not  Infamous.  Not  being  Infamous,  evidence 
of  the  conviction  of  the  defendant  for  those 
crimes  for  tbe  purpose  of  discrediting  his  tes- 
timony was  inadmissible.  Not  being  admissi- 
ble for  this  purpose.  It  was  not  admissible 
for  any  other.  Under  the  evidence  there  was 
no  error  in  refusing  the  charge  requested  by 
defendant  Dudley  v.  State.  121  Ala.  4,  25 
South.  742;  Brown  t.  State.  121  Ala.  0,  26 
Sooth.  744;  Talbert  v.  State.  121  Ala.  8S,  2& 
South.  600.  Beversed  and  remanded. 
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STATE  cx  reL  OAILLOUET  t.  LAICHB, 

Clerk.  (No.  13,826.) 
(Snprema  Court  of  Louisiana.  April  1«  190L) 
STATXTTBS— BNACTUSNT. 
Where  a  bill  passes  one  bouse  of  the  cen- 
•ral  assembly,  is  traDsmitted  to  the  other, 
where  it  is  ameaded,  and  it  appears  that  the 
smendmeDt  was  oerer  reported  to  nor  concur- 
red in  hy  the  house  wherein  the  bill  originat- 
ed, and  there  is  an  omission  of  the  amendment 
from  the  act  as  approved  and  promulgated,  it 
must  be  held  the  act  was  not  constitutionally 
enacted,  and  has  not  the  force  and  eltect  of 
law. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  St  James;  Paul  L^che,  Judge. 

Application  by  the  state,  on  the  relation  of 
Joseph  Caillouet  Jr.,  for  writ  of  mandamus 
against  Emlle  J.  Laiche,  clerk  of  the  Twenty- 
Seventh  judicial  district.  From  a  grant  of 
the  writ,  defendant  appeals.  Affirmed. 

G.  A.  Gondran,  for  appellant.  Keman  ft 
Lambremcmt,  for  appellee. 

BLANCHAKD,  J.  The  question  which 
this  cause  presents  Is  whether  or  not  A^ 
No.  120  of  the  LeglslatlTe  Acta  of  the  Tear 
1900  was  constitutionally  enacted  Into  law, 
whether  the  act  as  promulgated  passed  both 
bouses  of  the  general  assembly,  and  wheth- 
er, therefore,  the  act  Is  entitled  to  the  force 
and  effect  of  law.  The  act  In  question  bears 
the  title:  "An  act  to  amend  and  re-enact 
article  90  of  the  Revised  Civil  Code  of  Lou- 
isiana of  1870."  Article  95.  prior  to  attempt* 
ed  re-enactment  read:  "Among  collateral  re- 
lations maiTlage  Is  prohibited  between  broth- 
er and  sister,  whether  of  the  whole  or  of  the 
half  blood,  whether  legitimate  or  lUegitlmBte, 
and  also  between  the  uncle  and  the  niece, 
and  the  aunt  and  the  nephew."  The  at- 
tempted re-enactment  presents  It  In  this 
form:  "Among  o^lateral  relations  marriage 
Is  prohibited  between  brother  and  sister, 
whether  of  the  whole  or  <rf  the  half  blood, 
whether  legitimate  or  Illegitimate,  between 
the  uncle  and  the  niece,  the  aunt  and  the 
nephew,  and  also  between  first  cousins." 
That  which  Is  new  In  the  article  aa  thus  re- 
enacted  la  the  prohibition  of  the  marriage  of 
first  cousins.  In  November,  1900,  the  relator 
demanded  of  respondent  clerk  of  the  court 
the  Issuance  to  blm  of  a  Ucense  to  marry 
a  certain  young  lady  of  the  parish  of  St 
James.  He  stated  that  the  7oung  lady  was 
bis  first  cousin,  and  that  be  was.  with  ttie 
consent  of  her  parents,  engaged  to  marry  her. 
The  clerk  declined  to  Issue  the  Ucense  on  the 
ground  that  the  marriage  of  first  cousins  Ib 
prohibited  by  the  law  of  Louisiana,  and 
pointed  to  Act  No.  120  of  1900  as  embodying 
such  prohibition;  whereupon  the  relator  ap- 
plied to  the  district  court  for  Its  writ  of  man- 
damus to  compel  the  clerk  to  Issue  the  license. 
After  due  proceedings  had,  a  decree  was  en- 
tered, making  peremptory  the  writ  and  di- 


recting the  clerk  to  Issne  tbe  Vc&x 
appeal  followed. 

He  contention  of  the  relator,  w 
sustained  by  the  court  a  qua.  Is  tlis 
In  question  did  not  pass  the  two  I 
the  general  assembly  In  such  way  a 
the  requirements  of  the  cocBtJtui 
therefore  It  Is  not  a  valid  statute, 
not  the  force  of  law.  More  specific 
ed.  his  contention  la  the  blU,  as  It  p 
house,  contained  the.  declaration  tbi 
should  take  effect  "^m  and  afte 
mulgatlon";  that  in  the  senate  tl 
'Its  promulgation"  were  stricken 
there  were  Inserted  In  lien  thereof  t 
"the  first  of  January,  1902,"  so  as 
the  act  take  effect  from  and  after  1 
January,  1902;  that  titils  amende 
never  acted  on  by  Uie  house,  was  : 
I>orated  in  tbe  bill  as  It  finally  p; 
bouse,  nor  as  It  was  signed  by  th' 
of  the  bouse  and  the  president  of  tl 
nor  as  It  was  approved  by  the  govi 
as  It  was  promulgated;  that  on  the 
the  words  which  made  the  act  rei 
should  take  effect  from  and  after  II 
gatlon  were  retained  through  err 
bill  when  reported  back  from  the 
the  house  with  other  senate  amendi 
In  question,  and  remained  In  tbe  acl 
out  the  subsequent  proceedings  bac 
ence  to  it,  up  to  and  Including  pros 
and  that,  since  the  senate  passed  1 
take  effect  from  and  after  the  Ist 
ary,  1902,  and  tbe  house  passed  I 
effect  from  and  after  Its  promulgat 
was  a  failure  of  concurrence  of 
houses  on  the  measure,  and  the  i 
not  therefore,  constitutionally  ens 
a  statute.  The  bill  was  Introdncec 
house  on  the  Tth  of  June,  1900,  aa 
house  bill  No.  184.  It  passed  the  b( 
ly  on  June  18th,  was  transmitted  t 
celved  by  the  senate  June  19th,  wai 
to  the  senate  committee  on  the 
June  20th,  was  reported  back  from 
mittee  favorably  with  one  ament 
July  3d,  and  on  the  same  day  the  an 
was  adopted.  This  emendm«it  was 
out  the  words  'Its  passage*  In  lint 
Insert  In  lieu  thereof  the  wOTds  "fir! 
uary.  1902.';'  In  the  Journal  of  tbe 
Is  made  to  read  "first  of  January,  ] 
this  Is  shown  by  the  evidence  to  t>e 
error,— that  It  was  "1902,"  and  nc 
After  this  amendment  making  the 
effect  from  and  after  January  1,  : 
adopted  by  the  senate,  the  blU. 
amended,  was  passed  to  Its  third 
The  next  day  (July  4th)  the  bUl  wt 
full,  and  then,  on  motion,  was  retun 
calendar.  The  following  day  (Jul 
was  again  read  In  full,  and,  on  mo 
recommitted  to  the  committee  on 
clary.  It  appears  to  have  been  c 
the  same  day  by  the  committee,  for 
man,  later  in  that  day's  session,  n 
back  to  the  senate  favorably  vltl 
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menta,  thiee  Id  nmnber.  Then  on  July  6th 
tbe  Ull  read  by  title,  the  amendmeiitB 
considered  and  adopted,  and  the  bill  wae 
again  passed  to  its  third  reading,  niese 
later  amendmoits  hare  nangbt  to  do  with 
the  present  controTeray,  sare  as  to  the  last 
of  tbe  three,  wtalch  reads:  "Amend  amend- 
ment adopted  July  the  2d  [should  be  July 
8d]  by  Btrlklng  out  the  word  'passage*  and 
inserting  in  Ueu  thereof  the  word  *promul- 
gatloD.' "  This  meant  that  a  mlstahe  bad 
been  made  In  nsbig  the  word  "passage**  in- 
stead of  tiie  w(nd  ''promulgation"  In  the 
amradmoi^  which,  as  above  stated,  was 
adopted  In  the  senate  on  July  3d.  Ttie  Ull 
as  it  passed  tba  house  read  to  tbe  effect  that 
tbe  act  should  take  effect  from  Its  promulga* 
tlon,  not  its  passage.  The  senate  Intended 
to  amend  this,  and  did  amend  it  so  as  to 
make  It  take  effect  from  the  Ist  of  Janbaiy, 
10(^;-  but  whoever  drew  the  amendment 
wrote,  **8trlke  out  the  words  Its  passage,* 
and  Insert  In  Ueu  thereof  the  words  *flrst  of 
January,  1902,' "  and  In  tills  form  the  amend- 
ment was  adopted.  Lat^,  It  was  found  It 
was  an  error  to  use  "passage,"  for  that  word 
-was  not  In  the  bill  at  all,  and  that  "promulga- 
tion** was  the  word  Intended.  So,  It  became 
necessary  to  amend  the  amendment  (or.  more 
property  speaking,  the  text,  for  tbe  adoption 
of  the  amendment  had  made  it  part  of  the 
text)  by  substituting  the  word  "promulga- 
tion*' fbr  "passage.'*  Accordingly,  the  com- 
mittee on  the  JndicIaiT.  after  tte  bill's  re- 
committal, reported  this  as  one  of  the  amend- 
ments It  recommended,  and  the  same  was 
adopted.  The  actl<m  of  the  senate  taken  on 
July  6th  left  the  blU,  as  to  the  time  when  It 
should  go  Into  effect,  reafflng,  "first  of  Janu- 
ary, 1A02,**  Instead  <tf  "after  lU  promulga- 
tltm."  The  bill  was  next  Irafore  the  senate 
on  July  9tb,  when  It  was  read  by  title,  and 
put  jipaa  Its  final  passage  by  aye  and  no  vote, 
and  passed.  The  next  day  It  was  reported  to 
the  bouse  with  senate  am«dments.  Two 
only  are  mentioned  In  the  house  Journal,  and 
neither  relates  to  the  time  when  the  bill  was 
to  go  Into  effect  The  house  concurred  In  the 
amendments,  and  passed  the  bill  by  aye  and 
no  vote.  The  day  fbllowlug.  It  was  enrolled, 
signed  by  the  {trasldlng  ofScers  of  the  two 
houses,  and  apivoved  by  the  governor.  As 
thus  passed  snd  approved  there  was  omitted 
from  the  act  the  senate  amendment  making 
It  go  Into  effect  January  1,  1902,  and  there 
was  retained  In  It  the  orlgtnal  hoose  decla- 
ration that  It  should  go  Into  effect  from  and 
after  Its  pnnnulgatlon.  If  the  act  as  ap- 
proved by  the  governor,  end  as  subsequently 
promulgated,  had  contained  tbe  sraate  amaid- 
ment  as  to  the  time  when  It  should  go  Into 
effect  It  would  matter  not  that  the  house 
Journal  makes  no  speciflc  mention  of  that 
amendment  nor  at  its  hsvlng  been  adopted 
by  the  house.  It  would  have  sufdced  that  the 
Journal  showed  generally  the  senate  smend- 
ments  had  been  adopted,  thus  iH^nglsg  the 
case  within  the  rule  of  HolUngsworth  v.  Tax 


Collector,  40  La.  Ann.  222.  12  South.  1.  tIe. 
that  In  such  case  the  court  will  supply 
parent  omissions  firom  legislative  Journals 
by  presumptlflou  of  regularity  of  the  proceed- 
ings ot  tbe  general  assembly.  But  here  ft 
InduUtably  ai^wars  that  the  senate  adopted 
an  important  amendment  to  the  bill  which 
was  not  reconsido^  and  taken  out,  which 
the  house  does  not  appear  to^have  concurred 
In,  and  which  was  not  incorporated  In  the 
bill  as  promulgated.  Xon  constat  that  the 
senate  would  ever  have  given  ito  assent  to 
the  measure  In  the  shape  in  wUch  It  came 
from  the  house,  and  it  conclusively  appears 
that  it  did  not  pass  it  In  that  form.  There 
was  no  cmcurrence,  therefore,  of  the  two 
houses  In  tbe  act  ss  promulgated,  and  it 
must  be  held  tbe  some  was  not  enacted  pnr^ 
suant  to  the  requlremente  of  articles  89  and 
4D  of  the  constitution;  hence  it  Is  not  a  law 
of  the  state.  Black,  Const  Law,  H  144,  146; 
Bank  v.  Ottawa,  105  U.  S.  667,  26  U  Bd.  12M^ 
Judgment  affirmed. 

PBOTOSTT,  J.,  takes  no  part  this  case 
having  been  submitted  prior  to  his  tsking  his 
seat  on  the  boich. 


a05  La.) 

VINSON  V.  VINSON,  (^n.  18,m) 

(Supreme  Court  of  LoalBlana.   April  1,'  1901.) 

TDTBIX-ACCOUNTING-^NSORANCB  FUND- 
SUCCBSSION-aUIT  FOR  PAaTITlON. 

1.  Plaintiff  soucht  to  compel  Uie  defeodant 
to  account  to  her,  as  tntrix,  for  an  heir's  por- 
tion of  an  atnonnt  collected  on  a  policy  of  1d- 
snranoe.  Tbe  defendant  ludiridoallT  and  hia 
wards  are  named  in  the  policy  ot  insurance  an 
the  benefidariea.  The  beir  for  whom  plaintiff 
claims  was  not  bom  when  the  policy  was  ts* 
sued,  and  ia  not  entitled  to  an  ndr's  portion 
of  this  policy,  for  the  ris^  of  recovery  Is  in 
the  beneficiaries  alone,  jnaintiff  is  without 
right  to  hare  the  amonnt  collated  on  the 
ground  that  it  was  an  advance  to  these  heirs 
on  their  inheritance,  and  in  conseQuence  sub- 
ject to  collation.  Tbe  amonnt  of  the  policy 
was  nerer  owned  by  the  Insured,  who  was  the 
father  of  plBintllTB  ward  and  of  the  defend- 
ant It  was  a  right  In  th«  baaeflciariea  named, 
whicb  was  separate  from  the  estate.  It  was 
not  an  amount  siven  or  beqaeathed  with  the 
intention  of  haTlag  it  returned  to  the  estate. 

2.  Tutors  must  be  especially  aothoiixed  by  a 
family  meeting  to  bring  suit  for  a  partition  of 
the  effects  ot  a  succession.  The  want  of  au- 
thorization was  cause  to  dismiss  the  action  In 
80  far  as  it  was  for  a  partition  of  the  realty 
of  the  estate. 

8.  In  the  anit  for  a  partition,  the  right  and 
llabili^  of  the  parties  in  Interest  are  to  be 
considered,  and  final  aettiement  made. 

(Syllabas  by  tbe  Court.) 

Ap[>eal  from  Judicial  district  court  parish 
of  Ouachita;  L.  E.  Hall,  Jndge. 

Action  by  lona  Vinson,  tutrix,  against  W. 
J.  Vinson,  individually  and  as  tutor.  Judg* 
ment  for  defendant  u>d  platetifl  amMala. 
Afllnned. 

Andrew  Augustus  Ounby,  tor  appellant 
Stubbs  A  Russell,  for  appellee  _ ,  . 
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BRBAUX.  J.  Plaintiff  brought  suit  for  a 
partition  of  property  owned  In  part  by  her 
and  her  co-helrB,  for  ber  portion  of  the  pro- 
ceeds of  8  sale  of  property,  and  to  compel 
her  co-heirs  to  collate  the  amount  of  a  life 
Insurance  policy.  The  late  M.  A.  Vinson 
died  In  November,  1609.  He  left  as  he  rs  five 
children:  (1)  William  J.  Vinson,  a  major, 
issue  of  hla  first  marriage  with  a  wife  who 
departed  this  life  In  18S5;  (2)  Grover  W., 
ib)  Rose  Ei.,  (4)  and  Alice  E.  Vinson,  Issue 
of  a  second  marriage,  the  wife  of  which 
marriage  died  In  1882;  and  (5)  John  Me* 
Intosh  Vinson,  Issue  of  a  third  marriage 
with  lona  Hill  in  1S8S.  The  surrlTlng  wid- 
ow of  this  last  marriage,  as  tutrix  of  her 
minor  child,  is  the  plaintiff  in  this  suit.  The 
defendant  having  been  recommended  to  be 
appointed  tutor  of  the  minors,  Grover  W., 
Rose  and  Alice  E.  Vinson,  without  bond, 
took  the  oath  and  obtained  letters  of  tutor- 
ship. He  also  made  application  to  be  ap- 
pointed as  administrator,  and  met  with  op- 
position on  the  part  of  the  surviving  widow. 
He  paid  a  small  amount  she  claimed,  and. 
so  far  as  the  records  disclose,  matters  re- 
mained in  statu  quo  between  plaintiff  and 
defendant  to  the  date  that  she  bronght  the 
Instant  suit  On  the  Mai  the  testimony  es- 
tablished that  defendant  had  collected  a 
policy  of  Insurance,  Plaintiff  avers,  r^rd- 
Ing  this  policy'  that  her  late  husband  bad 
Insured  his  life  In  favor  of  W.  S.  Vinson  and 
the  three  children  of  hla  second  wife  for  the 
sum  of  $3,000.  This  policy  defendant  ad- 
mits he  collected,  and  alleges  that  It  Is  for 
account  of  hImseU  and  the  children  of  the 
second  marriage.  Plaintiff  seeks  to  recover 
an  heir's  Interest  In  the  amount  collected 
on  the  policy  of  Insurance,  and,  to  this  end. 
demands  that  the  heirs  named  In  the  policy 
be  ordered  to  collate  the  amount  they  have 
received  as  beneficiaries.  Plaintiff  also  sues 
for  an  heir's  share  of  the  money  received 
from  the  proceeds  of  the  sale  of  personal 
property  and  for  a  partition  of  the  real  es- 
tate. The  defendant,  In  substance,  denies 
that  plaintiff  is  entitled  to  the  relief  claimed. 
Plaintiff  recovered  Judgment  for  $240  and 
Interest,  and  her  ward  was  decreed  entitled, 
as  one  of  the  heirs  of  M.  A.  Vinson,  to  one- 
flfth  of  the  property  belonging  to  the  suc- 
cession and  specially  referred  to  In  the  judg- 
ment, and  one-tenth  of  land  known  as  the 
"Wallace  Place."  The  judgment  dismissed 
plaintiff's  demand  for  a  partition,  but  re- 
serves to  her  the  right  to  sue  for  a  partition 
on  behalf,  of  her  ward  when  legally  author- 
ized. From  the  judgment,  plaintiff  prose- 
cutes this  appeal. 

In  the  first  place,  we  take  up  for  decision 
the  complaint  directed  against  the  judgment 
on  the  ground  that  It  Is  erroneous  for  the 
reaacm  that  the  claim  set  up  by  plaintiff  to 
one-flftb  of  the  proceeds  of  the  policy  of  in- 
surance was  not  recognized,  and  on  the  fur- 
ther ground,  that  Is  a  corollary  of  the  first; 
that  tba  heirs  named  in  the  policy  shonld 


be  compelled  to  collate.  A  definition  of  the 
contract  of  insurance  preliminarily  will  as- 
sist us  In  reaching  a  conclusion  on  the  Issue 
presented.  It  Is  a  contract  having  In  view 
the  payment  of  a  sum  of  money  at  the  death 
of  the  Insured  In  consideration  of  the  pay- 
ment of  the  premium  stipulated.  The  condi- 
tion of  the  payment  has  In  view  the  future 
acquisition  by  the  beneficiary  of  a  stated 
amount.  It  is  not  to  be  held  as  part  of  In- 
sured's estate.  It  must  be  paid  directly  to 
the  beneficiary.  The  administrator  or  other 
legal  representative  of  the  estate  has  no 
claim  upon  the  proceeds  of  a  policy  payable 
to  the  chlldr^,  as  the  amount  realized  Is 
theirs  directly  by  the  terms  of  the  policy. 
There  Is  no  question  before  us  regarding 
the  premiums  paid  by  the  insured,  and  for 
that  reason  we  pass  the  question  without 
commenting  upon  the  Indebtedness  veJ  ncn 
of  the  beneficiaries  as  to  the  amount  these 
premiums  aggregate;  but  as  to  the  amount 
of  the  policy  the  decisions  ot  this  court  have 
uniformly  held  that  it  Is  due  to  tlje  bene- 
flclary  at  the  death  of  the  Insured.  Only 
recently  it  was  held  that  creditors  are  not 
entitled  to  the  proceeds  of  a  policy  payable 
to  the  wife.  The  rights  of  the  children  as 
beneficiaries  are  not  different  from  those  of 
the  wife.  Putnam  v.  Insurance  Co.,  43  La. 
Ann.  73e.  7  South.  602;  Hall  v.  Toussalnt 
52  La.  Ann.  1763,  28  South.  804.  The  ques- 
tion is  not  res  nova,  and  we  have  found  no 
good  reason  not  to  adhere  to  the  views  here* 
tofore  repeatedly  expressed. 

Plaintiff  invokes  the  laws  r^rdlng  col- 
lation as  affording  ground  to  compel  the 
beneficiaries  to  account  to  plaintiff  tor  an 
heir's  portion.  Turning  to  the  articles  of 
the  Revised  Civil  Oode,  we  find  that  they 
set  forth  collation  as  being  the  supposed 
or  real  return  to  the  mass  of  the  succession 
which  the  heir  Is  required  to  make  of  prop- 
erty which  he  has  received  beforehand  on 
his  share.  In  order  that  It  may  be  divided 
with  the  other  effects  of  the  succession. 
This  Implies  a  right  In  the  estate  to  colla- 
tion of  proper^  owned  by  the  de  cnjns.  It 
arises  from  the  fact  that  It  is  considered  as 
having  passed  from  him  to  the  bdr.  Here 
there  is  nothing  of  the  sort  The  right  to  re- 
cover was  always  in  the  heirs,  who  are 
beneficiaries  of  the  policy.  In  onr  view,  the 
perfect  equality  sought  among  the  h^rs  is 
the  equality  which  requires  ordinarily  that 
there  shall  be  an  equal  division  of  the  prop- 
erty among  the  faelrs.  This  does  not  em- 
brace the  amount  of  the  policy,  which  never 
belonged  to  the  one  from  whom  the  heirs 
inherit,  and  that  was  not,  in  the  eye  of  the 
law,  obtained  from  him,  and  therefore  was 
not  transmitted  as  a  right  to  his  estate  to 
compel  collation.  The  Code  expressly  and 
clearly  declares  that  the  obligation  of  col- 
lating Is  found  In  the  equality  which  must 
be  observed  among  the  lawful  descsidants 
In  dividing  the  Inherited  estate,  on  the  pre- 
sumption that  what  was 
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pri  to  children  by  their  ascendants  wa*  so 
disposed  of  In  advance  of  what  they  might 
one  day  expect  from  the  succession.  Bev. 
Civ.  Code,  art  1229.  The  presumption  does 
not  arise  here.  There  was  no  gift  of  any 
kind  made  and  no  benefit  conferred  bj-  the 
policy  of  Insurance,  which,  under  our  Juris- 
prudence, can  be  considered  as  a  gift  or 
benefit  subject  to  demand  for  return  bj*  the 
co-heir  not  named  In  the  policy,  and  who 
was  not  horn  at  the  time  It  was  Issued. 
There  Is  no  possible  Tlncnlum  Juris  between 
tbe  beneficiaries  and  the  succession  by  which 
tbls  amount  can  be  made  to  figure  as  part 
of  the  assets  of  tbe  succession.  The  law 
regarding  collation  cannot  be  construed  so 
BM  to  include  a  child  bom  after  the  poUcj 
was  issued  In  favor  of  others. 

We  will  not  discuss  the  subject  miK.^ 
further;  for.  If  the  projWBltlon  be  correct 
tbat  the  amoont  recovered  on  tbe  poUej 
here  Is  no  part  of  the  estate  (we  do  not 
conceive  It  possible  to  arrive  at  any  other 
conclusion  under  our  Jurisprudence),  then 
we  must  conclude  that  the  insurer  never 
Intended  It  as  a  donation  or  as  an  avance- 
ment  d'holrl,  or  advancement  on  the  heredi- 
tary share  of  the  beneficiaries,  to  be  return- 
ed to  his  estate  for  partition.  In  our  view, 
when  one  takes  out  a  policy,  as  here.  It  must 
be  Inferred  that  It  was  taken  out  with 
knowledge  of  tbe  law  regarding  insurance, 
and  that  his  Intention  was  that  It  should 
not  be  collated,— an  Intention  to  which  we 
cannot  do  leas  than  give  effect  In  the  pend- 
ing suit 

This  brings  os  to  a  consideration  of  the 
demand  of  plalntltT  for  a  partition,  to  which 
defendant  filed  no  plea  In  opposition.  The 
defense.  In  the  briefs,  points  out  that  no 
partition  could  have  been  ordered  for  the 
Wallace  place  without  making  all  parties  In 
Interest  parties  to  the  proceedings.  It  seems 
that  the  place  Is  not  the  property  of  these 
heirs  exclusively,  and  the  other  owners  are 
not  before  the  court  As  to  the  remaining 
real  estate,  it  was  especially  urged  In  argu- 
ment that  the  provisions  of  article  1312, 
Rev.  Civ.  Code,  must  first  be  compiled  with 
before  instituting  suit  for  a  partition.  Tbe 
inconsistency  pointed  out  by  energetic  coun- 
sel for  plaintiff  between  the  text  of  article 
1312,  Bev.  Civ.  Code,  and  the  provisions  of 
articles  1023, 1024,  Code  Prac,  is  not  Irrecon- 
dlabla  The  condition  precedent  to  the  suit 
for  a  partition  Is  advice  of  a  family  meet- 
ing. It  Is  not  Inconsistent  with  the  author- 
ity to  sue  as  provided  in  the  Code  of  Prac- 
tice. They  can  well  be  construed  together 
as  one  controlling  law  when  suit  Is  brought 
In  the  name  of  the  minors  for  the  partition 
of  the  effects  of  a  succession.  Although  no 
formal  objection  was  urged  against  the  par- 
tition, in  our  view  It  was  competent  for  the 
Judge  a  quo.  minors  being  concerned,  to 
withhold  Judgment  until  all  the  parties  are 
before  the  court 

In  matter  of  detail,  plaintiff  urges  that 


there  are  errors  In  the  Judgment  which 
should  be  corrected  on  appeal.  The  differ- 
ence between  the  amount  allowed  by  the 
Judgment  and  that  which  plaintiff  claims 
for  property  disposed  of  by  defendant  in- 
dividually Is  not  large.  Among  the  amounts 
claimed  is  a  small  amount  collected  as  rent. 
Defendant  will  have  to  render  an  account 
of  all  sums  for  which  he  has  not  heretofore 
been  chained,  as  the  affairs  of  the  estate 
are  not  yet  finally  closed.  Plaintiff  further 
Insists  that  the  Items  due  on  account  of 
private  and  unauthorized  sales  by  defendant 
should  be  charged  to  him  Individually  and  as 
tutor.  These  sums  were  realised  by  him 
on  his  individual  account  and  we  do  not 
see  our  way  clear  to  charging  these  sums 
to  the  minors,  who  are  not  shown  to  have 
been  benefited  by  these  unauthorized  sales 
of  personal  property  of  the  estate.  We 
have  not  found  that  plaintiff  can  be  preju- 
diced In  her  righte,  for  the  court  has  the 
authority  to  compel  the  d^endant  In  mat- 
ter of  the  contemplated  partition,  to  account 
for  all  property,  if  not  already  charged  to 
him.  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Jndgm^  aj^pealed  tnm 
is  affirmed. 

PBOVO^nr.  J.,  takes  no  part;  this  case 
having  been  submitted  prior  to  his  taking 
his  seat  on  this  bench. 


aoe  La.) 
In  re  LEE.   (No.  18,677.) 
t  Supreme  Court  of  Louisiana.   April  1,  1901.) 

SMANCIPATBD  WARD-CARE  OF  BSTATK-DIS- 
CHAROB  OF  TUTRIX. 
The  tutrix  and  her  word  differ  regarding 
the  latter's  ability  properly  to  manage  her  own 
business  offairB.  The  question  is  whether  the 
minor  has  sufficient  experience.  Witnesses  ore 
not  in  accord  in  this  respect  Near  relatives 
testify  that  she  has  the  capad^  to  take  prop- 
er care  of  her  interests  as  an  emancipated  mi- 
nor. Others,  equally  as  near,  testify  that,  in 
ciew  of  her  inexperience  and  youth,  her  prop- 
erty shonid  remain  In  charge  of  the  tutrix. 
The  minor  has  not  sustained  her  application 
by  a  preponderance  of  proof.  The  court  holds 
that  there  Is  no  good  cause  for  emancipation. 
(SyUabuB  by  the  Court) 

Appeal  from  civil  district  court  pailsli  of 
Orleans;  Fred  D.  King,  Judge. 

In  Oie  matter  of  tbe  emandpatitm  of 
Helen  Lane  Lee,  to  which  proceeding  Ellsa 
Jane  l4rtle,  hoe  maternal  grandmother  bdA 
tutrix,  waa  a  party.  From  the  Judgment 
the  minor  appeals.  Affirmed. 

Charles  Louque,  for  ajppellant  Thomas 

M.  Miller,  for  appellee. 

BREAUX,  J.  The  minor  sues  for  a  Judg- 
ment of  emancipation  and  to  be  relieved 
from  the  legal  disabilities  attending  minor- 
ity. Her  father  and  mother  departed  this 
life  some  time  since.  Mrs.  Eliza  Jane  Lytie, 
her  maternal  grandmother.  Is  her  tutrix. 
The  minor  alleges  in  her  petition  that  she 
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Inberited  property  from  Oie  estates  of  her 
motber  and  tather  whldi  she  Is  capaUe  of 
managing.  The  property  of  these  two  es- 
tates consists  of  a  dwelUnjs  house  valued  at 
(17,600,  other  real  estate  of  no  great  value, 
and  some  bonds  In  the  possession  of  her  tu- 
trix This  property  1b  held  In  indlvl^on.  In 
equal  portions,  by  petitioner  and  a  younger 
brother  and  sister.  Her  grandmother,  the 
tutrix,  answ^ed  the  petition,  and  specially 
denied  that  petitioner  Is  capable  of  man- 
aging her  own  affairs.  She  avers.  In  sub- 
stance, that  she  is  wanting  In  experience  suf- 
ficient properly  to  take  care  of  her  Interests 
and  see  after  her  property.  She  charges  that 
the  disposition  of  her  granddaughter  and 
ward  Is  to  extravagance;  that  she  has  no 
Idea  of  the  value  of  money;  and  that,  If  she 
be  given  the  ctrntrol  of  her  property  as  own- 
er. It  will  In  a  short  time  be  upended  and 
squandered.  The  grandmother  and  tutrix 
alleges  that  If  the  objection  of  the  peti- 
tioner is  to  her  as  tutrix,  she  will  resign  in 
favw  of  any  one  die  court  may  see  proper 
to  ^^Int  This  grandmother  was  a  wit- 
ness In  the  case,  and  said  quite  earnestly.  In 
Bobstance,  that  petitioner  was  sadly  In  need 
of  the  experience  and  training  necessary 
properly  to  talie  care  of  her  Interests;  that 
she  was  now  not  unnecessarily  restrained; 
ttiat  she  received  the  most  friendly  treat- 
ment; and  that  her  condition  could  not  be 
Improved  by  emancipation.  The  two  young- 
er children  reside  with  this  grandmother, 
who  is  their  tutrix.  The  old  lady,  who  is 
72  years  of  age,  is  corroborated  by  her  son, 
who  18  an  uncle  of  petitioner,  and  who 
swears  emphatically  that  because  ot  her  In- 
experience she  Is  not  capaUe  of  managing 
her  own  aftalra.  A  paternal  niude  and  an 
aunt  are  equally  positive  that  she  has  all 
the  experience  and  capacity  needful  to  the 
proper  management  of  hn*  affairs  Peti- 
tioner, In  her  own  bdialf,  as  a  wltoesa,  testi- 
fied, and  by  her  testimony  shows  that  she  la 
conversant  with  th»  limited  business  and 
proi»erty  which  Is  now  In  the  bands  of  ber 
tutrix.  The  Judgment  of  the  district  court 
rejected  petitioner's  demand,  and  from  this 
judgment  she  prosecutes  this  appeaL 

After  the  age  laid  down  In  the  statute,  a 
minor.  It  la  true,  may  be  emandpated,  but 
the  age  itself  la  not  exclusive  to  be  consid- 
ered. It  must  s^eoT  condusively  that  tbe 
minor  has  tbe  capacity  to  dispose  of  bis 
property  to  good  advantage  and  properly  to 
manage  his  alfalia.  To  the  onwaltiott  of  tbe 
grandmother  must  be  given  some  w^ght, 
and,  unless  it  la  manifestly  unreasonable.  It 
will  not  be  disregarded  and  emancipation  de> 
creed.  In  our  view.  It  Is  advisable  to  let 
things  remain  without  dlga^vlng  the  legal 
tie  between  these  parties.  The  managem«it 
of  tiie  pn^rty,  in  so  far  as  the  evidence  dls- 
dosei^  la  about  all  that  baa  given  rise  to 


any  difference  of  (pinion  between  0»  grand- 
mother and  granddaughter.  We  judge  thai 
the  property  Is  now  In  safe  hands.  While  it 
would  be,  perhaps,  equally  as  well  tBkea 
care  of  by  petitioner,  and  her  Interests  be 
equally  as  well  safeguarded  by  her  as  an 
emancipated  minor,  in  view  of  her  Inexperi- 
ence and  youth  we  are  not  of  the  opIni<« 
that  she  should  be  relieved  from  the  dis- 
abilities of  minority.  The  prudence  of  age 
and  experience  sometimes  have  their  special 
value.  We  cannot  Imagine  It  more  useful 
and  Important  than  In  seeking  to  protect  tbe 
young,  to  whom  It  owes  special  protection 
both  under  the  terms  <^  the  law  and  because 
of  family  ties.  It  Is  creditable  to  tbe  young 
petitioner  that,  thou^^  doubUess  anxfo<ns  to 
be  emancipated,  she  haa  not  sought  to  prove 
that  her  graudmother,  on  account  of  ber  age. 
Is  Incapable  of  administering  as  tutrix.  On 
that  score  the  testimony  does  not  show  that 
there  Is  the  least  ground  for  complaint.  We 
feel  Justified  In  concluding  that  the  tutrix  Is 
quite  capable  of  seeing  to  the  Interests  of 
this  minor.  We  have  no  reason  to  conclude^ 
as.  In  substance,  stated  before,  that  the  re- 
spondent tutrix  Is  not  properly  admlnist^ 
Ing  In  the  Interest  of  ber  minor  ward.  It 
we  had,  our  decree  would  be  tar  the  peti- 
tioner. Tbe  testimony  leads  us  to  infer  that 
the  grandmother  manifests  proper  solicitude 
for  her  granddaughter.  With  reference  to 
this  minor,  her  own  testimony,  though  in- 
telligently and  clearly  expressed,  does  not 
justify  the  opinion  that  she  haa  any  settled 
plan  about  the  disposition  or  management 
of  her  property  which  rendos  It  at  all  Im- 
portant to  sustain  her  demand.  Thwe  la  a 
divergence  of  views  among  her  nearest  rda- 
tivea  regarding  the  advisability  of  ber  eman- 
cipation, but  only  because  of  ber  Inexpe- 
rience In  business  matters.  Gonslderfng  the 
testimony  and  tbe  Jurisprudence  upm  the 
subject  we  have  concluded  that  It  la  proper 
and  legal  to  deny  tbe  emanclpati<m.  A  dm- 
stout  jurlqi>radence  upon  the  snt^eet  has  de- 
eded that  the  onus  of  proof  la  with  tbe  pe- 
titioner for  emancipation  to  aatisfy  tBe  court 
that  there  la  good  cause  for  emancipation. 
We  quote  excerpts  from  two  leading  opinions 
upon  this  subject:  "The  wel&ie  <tf  the  mi- 
nor wUI  be  promoted  by  the  decree  rinsing 
emancipation."  In  re  Seghers.  10  La.  Ann. 
423.  "We  deem  It  suffldent  to  Indicate  In 
our  opinion  that  tbe  minor  baa  not  made  out 
a  case  entitling  him  to  be  emandpated." 
Emancipation  of  Podielu.  41  La.  Ana.  S22, 
0  South.  641.  It  la  th&teton  udered.  ad- 
judged, and  decreed  that  tbe  judgment  ap- 
pealed from  be,  and  it  la.  affirmed  at  ap- 
pellant's costs. 

PROVOSTT,  J.,  takes  no  part;  tbls  cue 
having  bew  submitted  prior  to  bla  taUag 
his  seat  on  this  bench. 
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STATB  ex  rel.  AliTBBSON  r.  SOMMBB- 
VXLLB,  Jttdg*.  (No.  U»925.) 

(SnpraiM   Oonrt  of   LonlaUiw.  Much  20, 

CONTBUPT— VIOLATION  OF  OBDBB  Of  OOVRT 
— SSRVICB  —  HUSB&NX)  AMD  WITK  — 8BPABA- 

TION— CUSTODY  OF  CHILD. 

1.  Where  a  litigant  Is  charged  with  contempt 
for  diBregard  or  violatton  of  an  order  of  coorL 
to  jostify  hia  conviction  and  sentence  it  should 
be  shown  that  the  order  was  served  npon  him 
personallr,  or  that  he  had  actnal  knowledge 
of  it. 

2.  ITntil  a  cowt  haa  acqnired  inrisdietion  of 
the  snbiect-matter  and  parties  litigant  by  the 
filing  of  a  salt  for  separation  from  bed  and 
board  or  for  divorce,  the  husband  cannot  be 
in  contempt  of  an  order  made  upon  a  petition, 
thneafter  filed,  awarding  the  custody  of  a  mi- 
nor child  to  the  wife.  Kor  does  the  informa- 
tion. Imparted  to  him  by  the  legal  adviser  of 
bis  wife,  that  anch  a  suit  would  be  brought, 
imnoae  anv  obligatlou  upon  lilm  with  respect 
eitner  to  the  custody  of  the  child  or  to  his  own 
personal  movements.  He  should  not,  there-, 
fore,  be  punished  for  contempt  for  taking  pos- 
seaslon  of  hla  child  before  the  flltng  of  the  snit, 
nor  upon  the  charge  that  he  concealed  himself 
to  avoid  an  order  upon  that  subject,  unless  It 
be  shown  that  he  knew  that  such  an  order  had 
bem  made. 

8.  Where,  however,  the  hoaband,  in  wwh  a 
case,  is  brought  into  court  on  a  rnle  to. show 
caose  why  he  should  not  surrender  the  cus- 
tody of  the  child  or  be  punished  for  contempt, 
and  H  appears  that  the  order  awarding  such 
custody  is  then  served  on  him,  the  matter  is 
entirely  within  the  jurisdiction  of  the  district 
conrt;  and.  If  the  defendant  makes  no  com- 
plaint In  bis  pleadings  that  he  has  been  denied 
a  fair  hearing,  and  the  proceedings  appear  to 
be  regular,  this  codrt  will  not  interfere  by  pro- 
hibition or  certiorari  with  the  findlnga  of  the 
dlatrtct  court 

(Syllabus  by  the  Court.) 

Applicatlou  by  the  'state,  on  the  relation 
of  William  D.  Alverson,  tot  writs  of  cei^ 
tforarl  and  prohlbltlm  against  Walter  B.  Bom- 
merviUe,  Judge.  Denied. 

Barnard  B.  Howard  and  Arthur  B.  Leo- 
pold, for  rdator.  Frank  B.  Tbomas,  for  re- 
spondent. 

Statement  of  tite  Oase. 

MONBOE.  J.  The  relator,  hBTtng  been  ad- 
judged goiltgr  of  contempt  of  the  district 
court  and  committed  to  prison  for  10  days, 
applies  (or  relief  by  means  of  writs  of  cer- 
tiorari and  prohibition.  An  order  was  made 
directing  the  defendant  to  show  cause  why 
the  writ  of  prohibition  should  not  Issue  as 
prayed  for,  and  to  forward  a  copy  of  13ie  pro- 
ceedings in  which  the  Judgment  complained 
of  had  been  rendered,  and  the  order  so  made 
baa  been  complied  with.  The  petition,  re- 
turn, record,  and  proceedings  present  the  fol- 
lowing case  for  our  consideration:  Dpon 
Mandi  18th,  relator,  bavlng  called  at  the  of- 
flee  of  his  wife's  legal  adviser,  waa  Inform- 
ed that  an  action  for  divorce  would  be 
brought  against  him  on  behalf  of  hia  wife. 
On  Mardi  20tb  tollowtiig  be  called  at  the 
residence  of  his  wife's  sister,  where  his  wife 
was  staying,  and  in  her  abaence  carried 
29  8o^-iB 


away  their  minor  chDd.  a  little  box  about 
years  old.  Later,  upon  tbe  same  day,  a 
petition  for  divorce  was  filed  on  behalf  of  tbe 
wife,  and  tbe  respondent  Judge  made  an  or- 
der thereon  authorizing  the  petitioner  to  pros- 
ecute tbe  suit,  assigning  her  a  domicile,  and 
awarding  her  tbe  custody  of  said  minor  diUd. 
Two  days  thereafter,  upon  Marcb  22d,  a  sup- 
plemental petition  waa  filed,  which  reads  Id 
part  as  follows,  to  wit:  "Petitioner  further 
shows  that  her  said  husband,  W.  D.  Alverson, 
was  fully  aware  of  her  Intention  to  bring  this 
suit,  and  that  at  a  time  when  she  had  left 
her  residence  he  fordbly  took  and  carried 
off  the  child,  W.  D.  Alverson,  Jr.,  knowing 
that  this  suit  would  be  wrought  within  a  few 
hours,  and  that  petitioner  would  be  given  tbe 
custody  of  her  aald  child;  that  her  said 
husband,  tor  the  purpose  of  avoiding  cita- 
tion, and  copy  of  petition,  and  other  process 
which  may  Issue  herein,  has  been  In  hiding 
and  haa  concealed  himself  and  the  said  child, 
W.  D.  Alverson,  Jr.,  so  as  to  prevent  the  pe- 
titioner from  having  the  custody  of  said  child; 
that  petitioner  verily  brieves,  and  so  char- 
ges, that  her  said  husband,  W.  D.  Alverson, 
will  refuse  to  give  her  the  said  child,  not- 
withstanding this  honorable  court  has  order- 
ed that  petitioner  should  be  glvm  the  custody 
of  said  child.  Petitioner  further  r^resents 
that  the  said  W.  D.  Alverson's  conduct  In 
hiding  and  keeping  from  petitioner  the  said 
child  Is  In  contempt  of  the  order  of  this 
honorable  court  Petitioner  alleges  that  she 
has  been  Informed,  and  she  so  chargea,  that 
her  said  husband  has  removed  the  eald  dilld 
from  the  Jurisdiction  of  tills  hworable  court, 
and  will  himself  leave  the  jurisdiction  of  the 
court  to  prevent  the  service  of  the  process 
against  him  regarding  the  custody  of  said 
child,  and  thus  avoid  the  orders  of  this  conrt; 
that  It  Is  necessary  that  the  said  W.  D.  Al- 
verson should  be  attacbed  and  held  by  the 
sherlft  of  this  court  Wherefore  petitioner 
prays  that  the  said  W.  D.  Alverson  be  serv- 
ed with  a  ct^y  of  this  supplemental  and 
amended  petition,  and  that  he  be  ordered  to 
Show  cause  on  Friday,  March  22,  1901,  at  11 
a.  m.,  if  any  he  has,  why  he  diould  not  de- 
liver into  the  custody  of  the  petitioner  the 
said  child,  W.  D.  Alverson,  Jr.,  or  be  pun- 
ished for  contempt  of  this  honorable  court; 
and,  to  Insure  his  attendance  before  this 
court  that  the  sheriff  of  this  court  do  attach 
his  body,  and  produce  him  before  this  court 
at  the  time  above  named."  This  petition  Is 
verified  by  the  affidavit  of  the  counsel  for  the 
petitioner,  who  swears  to  the  best  of  his 
knowledge  and  belief;  and  the  following  or- 
der Is  Indorsed  thereon,  to  wit:  "Let  this 
supplemental  petition  be  filed,  and  a  copy 
thereof  be  served  upon  W.  D.  Alverson.  who 
Is  ordered  to  show  cause  on  Tuesday,  March 
22,  1901,  at  11  o'clock  a.  m.,  why  he  should 
not  deliver  to  petitioner  the  child,  W.  D. 
Alverson,  Jr.,  or  be  punished  for  contempt 
of  court;  and  let  the  sheriff  of  this  court 
attach  the  body  of  aald  W.  D.  Alverson,  and 
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prodiue  Urn  In  this  court  at  the  hour  aboT* 
named.  New  Orleans,  Marcb  22,  1901. 
[Kgned]  W.  B.  SommerrlUe,  Jndce.**  This 
snppletaental  petition  and  order  were  aerved 
on  tbe  lelator,  and  he  waa  "attadied,"  and 
Iwoaght  Into  court  practical^  Inatanter.  He 
thereupon  excepted  that  the  role  for  contend 
diadoaed  no  cauae  at  action,  and,  the  exceih 
tion  haTlng  been  oTerniled,  he  anawered, 
doiyliv  that  he  waa  In  contempt;  or  that  be 
had  bera  hiding  to  aTold  snrlce,  and  aver- 
ring ttiat  he  wu  absent  from  ttie  state  when 
the  salt  was  filed,  and  had  retained  ot  his 
own  volition.  Thereupon  certain  testlmonjr 
waa  taken  showing  the  facts  which  have 
been  stated,  and  showing  that  relator  had  re- 
moved the  child  tram  the  state  before  any 
proceaa  had  been  served  noon  him;  and  the 
eounsel  igwu  both  sides  then  announced  that 
the  rule  waa  submitted.  Thereaftea:,  how- 
ever, tb»  oounael  for  the  plaintiff  stated,  "I 
want  to  ask  Mr.  Alverson  whether  or  not  he 
declines  to  return  llie  child  to  tiie  costody 
of  the  plalnturr  to  whldi  it  waa  objected 
that  the  rule  had  been  sntKoltted,  but  the  ob> 
jectlon  was  overroled,  and  the  court  then  In- 
terrogated the  wltnew  aa  followa.  to  wit: 
"Q.  Mr.  Alveraon,  where  Is  that  (ddld  now? 
A.  I  don't  know.  Q.  Who  does  know?  A. 
I  dont  know.  Q.  Do  yon  Intend  to  comply 
with  tlie  order  of  the  court;  and  give  ttte 
child  to  the  custody  of  tb»  mother?  A.  I 
dont  know.  Q.  Yon  d<ni*t  know?  A.  No. 
By  the  Conrt:  I  will  give  yon  tea  days  hi 
the  paiUth  prison  to  reSect"  And  the  relatw 
was  thereupon  committed  to  the  parish  prison 
virtue  of  an  wder  couched  In  tlw  follow- 
ing language,  to  wit:  "To  the  Otvll  Sheriff 
of  the  Parish  of  Orleans:  Whereas,  after 
due  hearing,  William  David  Alverson  has  been 
adjudged  guil^  of  contempt  of  the  <»dera 
of  this  conrt  for  refusing  to  obey  same^  and 
has  Iberefcwe  been  condenmed  to  be  incar- 
cerated In  tiie  parish  prison  for  the  period 
of  ton  days,  yon  are  commanded  In  the  name 
of  the  state  of  Louisiana  and  of  the  dvll 
district  conrt  fbr  the  parish  of  Orleana  to 
take  In  your  custody  the  body  of  tiie  said 
William  David  Alverson,  and  to  deliver  him 
to  the  criminal  sheriff  of  the  parish  of  Or- 
leans, to  be  Incarcerated  In  said  parish  prison 
tar  tile  period  of  test  days."  ThB  com^int 
which  tb»  relator  makes  of  these  proceedings 
is,  substantially,  aa  follows,  to  wit:  That  the 
rule  for  contempt  was  served  upon  him  be- 
fore tbe  order  which  he  was  charged  with 
dlaregardtog  was- aerved,  and  tiut  it  is  al- 
leged that  the  acto  comidalned  of  were  com- 
mitted before  the  filing  of  the  salt;  that  he 
was  not  In  contempt  tm  having  removed  his 
child,  an  there  were  no  proceedlnga  at  that 
time,  and  no  process  had  been  served  upon 
him;  that  the  conrt  a  qua  exceeded  Ita  jmw- 
ers  when  tt  compelled  him  to  take  the  stand, 
and  testify  against  himself,  and  that  the 
courae  porsned  was  In  vlcdatlon  of  his  eon< 
stltatlonal  and  legal  righto;  that  the  Judg- 
ment and  etmmitment  are  null  for  the  roa- 


son  fliat  the  same  do  not  conform  to  the 
hiw;  "tbAt  the  cfmimltment  Is  notiiing  hot 
a  Judgment  on  the  role,  and  the  <srtlfled  copy 
thereof  Is  all  that  the  orlmliud  rtieriff  hu 
fbr  hU  authority  in  the  retention  of  nMm: 
that  the  dvil  aherlff  of  the  perish  of  Orieans 
is  ordered  to  take  relator  Into  costody,  and 
to  dellvw  him  Into  ttie  charge  of  tike  crim- 
inal sheriff  of  the  parish  of  Orleana,  and  there 
Is  no  law  or  warrant  for  any  Judge  to  oommft 
him  into  tbe  cnatody  of  me  officer  to  be 
by  him  turned  over  to  the  custody  of  another 
official."  To  this  tbe  respondent  for  answn 
and  return,  says,  In  snbstance:  Tliat  relator 
was  aerved  wiUi  a  coj^  of  the  original  petl- 
tkm  for  divorce,  with  the  wdw  tiiereon 
awarding  the  custody  of  the  child  to  his 
wife,  on  March  22, 1901,  while  he  was  In  the 
custody  of  the  sheriff,  and  b^re  the  con- 
tempt proceeding  was  taken  up;  that  lie  In 
open  court  refused  to  deliver  said  child  to 
Ito  moUier  In  accordance  with  said  order,  and 
was  regularly  and  property  adjudged  to  be 
In  cmtempt  of  the  court  over  which  respond- 
ent presides.  Respondent  then  recltea  the 
pleadings  and  facts  of  the  case  aa  they  have 
been  stated,  and  avers  that  no  oOier  objec- 
tion to  the  contempt  proceedings  was  made  by 
the  relator  save  aa  contained  in  Oie  excep- 
tiaa  and  answer  filed  Xxy  him.  Bevoodent 
fnrthw  avers  that  It  waa  sliown  that  tbe 
relatw  was  informed  that  a  suit  tat  ^Torce 
would  shortly  be  filed  against  him  by  his 
wife,  and  that  he  knew  that  tbe  law  would 
give  her  the  custody  of  the  cSilld,  bat  that, 
nevertheless,  he  forcibly  ronoved  said  child 
about  an  hour  before  the  filing  of  ssid  suit, 
and  beftne  the  making  of  Oie  order  awmrd- 
Ing  such  custody,  and  that  is  presumed 
that  he  knew  said  order  had  beoi  granted, 
and  In  so  carrying  away  said  child,  and  re- 
taining the  custody  thereof,  after  such  cus- 
tody had  been  given  to  the  mother,  he  was 
In  contempt  of  court"  Respondent  further 
avers  that  relator  was  not  ordered  to  testily, 
but  took  the  stand  at  the  request  of  the 
plaintiff's  counsel,  to  whose  InterrogatorieB  he 
offered  no  objection  or  protest,  and  that  be 
waa  not  compelled  to  answer  any  qnestlon 
the  answering  of  whl<^  would  have  made 
him  liable  for  a  <3lmlnal  prosecution;  that 
the  Judges  of  the  su^n^me  and  district  coorte 
have  power  to  punish  all  contempt  of  th^ 
authority  by  fine  not  exceeding  $50  and  im- 
prisonment not  CTceedIng  10  days,  and  may 
order  the  arrest  and  Imprisonment* of  par- 
ties; and  that  relator,  being  legally  before 
the  court  over  which  respondent  presides, 
and  in  contenq>t  of  Ito  orders,  wss  properly 
subject  to  punishment,  which  was  Imposed 
to  strict  acoofldanoe  wltii  law 

Opinion. 

It  wfll  be  seen  that  the  siqvlemental  peti- 
tion alleges  that  the  relator  knew  that  the 
petttkmer  was  about  to  file  a  suit  against  him 
tor  divorce;  that  hs  also  ^Bfrir  ttat.  she 
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would  t»  ttna  tbe  etwtody  of  tba  child;  itad 
that.  In  order  to  defeat  tbat  ranilt,  be  con- 
cealed UnueU  to  avoid  aervlce  tit  pn>ceB,  and 
forelUj  cairled  the  child  awar;  and.  as  peU- 
tUmer  beUsrea,  wlU  refnae  to  annendei  it, 
notwithstanding  the  order  of  court  awarding 
Its  cnatod7  to  her.  And  this  conduct,  abe  a^ 
legBi,  coDBtitatea  a  contend  oC  court  If  the 
sentence  complained  of  bad  no  other  baala 
than  the  conduct  wlUi  which  the  relator  la 
thoB-cbargod,  it  could  not  be  snatalned.  Or- 
dinarily, knowledge  of  the  coder  of  ooort  al- 
leged  to  have  been  rlolated  must  be  shown  by 
proof  of  a  personal  service  of  sndi  order  upon 
the  partr  duuged  (4  Bua  PI.  4k  Prac.  pp. 
777.  792);  thoo^  no  doubt,-  actual  knowledge 
of  such  order  may  render  such  serrice  unnec- 
essary. We  know  of  no  case,  bowerer.  la 
wbich  a  por^  has  bieen  found  gulltjr  of  cod> 
tempt  for  diareganUng  an  ordo:  not  Issued, 
nor  yet  tar  disregarding  an  ordes  of  which 
It  la  not  shown  that  he  had  knowledge.  In 
the  matter  of  fiw  obUgatiai  of  a  particular 
IndlTldnal  to  ob^  a  partlcnlar  order  of  a  par- 
tlcular  court,  such  court  Is  not  seised  of  Juris- 
diction either  rattow  personse  or  ratlone  ma- 
terlae  until  a  suit  of  acme  sort  te  Instltoted 
Tlrtue  of  which  It  acquires  tlie  right  to  make 
the  order.  Unless,  therefore,  and  until,  the 
relator's  wife  had  actually  instituted  her  suit 
against  him  tm  dlToree,  the  order  made  b^ 
tbe  re^ondent  -With  respect  to  the  custody  of 
the  child  would  have  been  mere  bmtnm  ful- 
men;  ftom  which  it  follows  that,  up  to  the 
moment  of  the  filing  of  audi  anlt.  and  of  ac- 
tion by  tbe  court.  In  the  exercise  of  jurisdic- 
tion, which  it  ttiuB  for  the  first  time  acquired, 
the  rdator  was  at  liberty  to  assume  that  no 
snch  oTdex  edsted,  and  to  goron  himself  ac- 
cording^. And.  having  done  that  which  he 
bad  the  legal  right  to  do,  he  waa  not  put  In 
the  wxcmg  ^  the  subsequent  making  of  the 
order,  to  which  no  ex  post  facto  application 
or  effect  can  be  given.  It  followa  likewise 
th^^  aa  tiie  Information  Imparted  by  his 
wife's  legal  advisw  imposed  no  obligation  np- 
f«i  the  relator  with  reapect  to  the  control  of 
the  diild.  80  it  imposed  none  with  reqiect  to 
hla  own  peammal  movements,  and  hence  that, 
apm  the  face  ot  the  papers,  be  ma  not  In 
oDtttempt  of  tbe  authority  of  the  district  court 
with  respect  to  either  matter  op  to  the  mo- 
ment of  hla  arrest  and  of  the  service  upon 
him  of  the  supplemental  petition  clmrgins 
him  with  Bocb  contempt  But  tbe  supple- 
mental petition  contains  stnnethtng  more  than 
a  charge  of  contonipt,  previously  committed. 
It  redtes  tiie  fiut  that  an  oHlw  had  been 
made  awarding  the  petitions  the  custody  of 
tiie  child,  and  allegea  tbat  the  r^tor  had  ctm- 
coaled  himself  to  avoid  being  served  there- 
with, and  to  prevent  said  order  from  being 
carried  into  effect  Moreover,  a  casfj  of  the 
original  petition,  with  the  order  thereon,  was 
served  on  tiw  relator,  and  he  was  required 
to  show  cause  "why  he  should  not  deliver 
Into  the  cnstody  (tf  tbe  petitioner  the  said 
<di)ld,  W.  D.  Alvnson,  Jr.,  or  be  paiUshed  tar 


contempt"  etc.  It  la  true  that  tiie  notice  was 
somewhat  sbwt  and  it  may  be  said  that  the 
relator  was  placed  at  some  disadvantage  by 
reasim  of  his  arrest  but  he  mates  no  com- 
plaint of  that  in  his  pleadings,  whldi  are  di- 
rected entirely  to  the  charge  of  contempt  pre- 
vious^ committed,  and  which,  as  to  that 
charge,  are  well  grounded.  To  the  demand 
made  upon  him  to  deliver  the  child  into  the 
custody  of  the  persim  to  whom  tlie  court  had 
awarded  that  custody,  he  made  no  answer  in 
his  pleadings,  but  otherwise  be  gave  the  court 
to  understand  that  he  would  not  comidy. 
Here^  then.  Is  a  case  In  whidi  a  suit  bad  beoi 
filed;  in  which  the  defendant  had  beat  serv- 
ed; In  whicdi  tbe  Jurisdiction  of  the  court 
ever  the  persons  and  the  subject-matter  Is 
miqttestionable;  and  in  whidi  a  convetont 
order  was  mad^  and  the  def»idant  was  ruled 
to  show  cause  whether  he  would  ob^  It  or 
not;  and  his  only  gdeadlngs  are  an  exception 
of  no  cause  of  action,  and  an  answ^  denying 
tiiat  be  had  previously  committed  a  contempt 
of  court  We  find  In  tiie  record  an  affidavit 
by  tiie  counsel  for  rdator,  in  which  be  stat» 
that  the  return  of  the  Judge  a  quo  Is  inoonn 
plet^  In  this:  *'Tbat  upon  the  saitaice  of 
Qie  defendant  in  tiie  lower  court  to  ten  d^s* 
Invrlstnunent  for  contempt  counsel  for  de- 
fendant  requested  the  court  then  and  there 
to  know  if  the  court  was  imposing  tiie  fan- 
prlsonment  for  the  r^tasal  to  answer  sati^c- 
torlly  flie  qnestidn  ot  the  court  'Do  yon  in- 
tend to  comply  with  the  [wder  of]  court  and 
give  tbe  child  to  the  custody  of  the  mother? 
and  the  court  thereupon  replied.  The  rule  is 
made  absolute;*  but  that  the  court  declines  to 
make  this  biterchange  of  rmadcs  a  part  of 
the  return."  We  do  not  perceive  In  what 
way  the  case  would  be  altered  if  the  request 
of  the  counsel  had  been  complied  with.  It  Is 
fair  to  assume  that  the  judge  attached  some 
Importance  to  the  answer  of  the  relator,  or  he 
probably  would  not  have  asted  tbe  question 
to  which  it  purported  to  be  a  reply.  The  pun- 
ishment indicted  in  this  case  is  remedial,  rath- 
er than  punitive,  In  character,  and  Is  totendr 
ed,  by  securing  obedience  to  an  order  of  the 
court  to  secure  a  dvll  right  to  one  of  the 
lltigante  in  a  pending  dvU  sidt  If  tbe  relator 
questions  the  correctness  of  the  order,  and 
could  show  that  he  or  his  child  would  sustain 
irreparable  Injury  thereby,  tbe  case  would  be 
one  for  an  appeal;  but  aa  tbe  court  is  acting 
clearly  within  ito  Jurladlctlon,  the  relief  here 
sought  cannot  be  granted.  State  v.  Houston, 
86  La.  Ann.  IIM;  State  v.  Houston,  85  La. 
Ann.  1195;  State  v.  Judge  Olvll  Dlst  Court, 

40  La.  'Ann.  484,  4  South.  181;  State  t.  Same, 

41  La.  Ann.  816, 6  South.  539;  State  v.  Blact 
man,  42  La.  Ann.  1079;  Steto  v.  Judge  GivU 
Dlst  Court  45  La:  Ann.  1266.  14  South.  810. 
There  is  no  merit  In  the  complaint  that  the 
relator  was  compelled  to  testify,  or  in  the 
criticism  upon  the  fbrm  ot  the  commitment 
The  prellmioary  orders  herein  made  are  re- 
scinded, and  the  relator's  appHcation  is  de- 
nted, at  his  cost  ^  I 
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(106  La.) 

GRANT  V.  HAYNES  et  aL  (No.  13,867.)! 

(Sapreme   Goart  of   Louisiana.  March  IS* 

1901.) 

DBFAUATim  OF  CHARACTSR^FLEADINOB  IN 
SUrr-^PBIVXLSQBD  STATSUBNTS— 
■VIDBHCX-DiUIAaBB. 

1.  In  an  action  bronght  to  recover  for  aerr- 
ics8  rendered  in  having  obtained  snbscrlption 
to  the  stock  of  a  corporation,  the  Issne  was  the 
amount  earned  for  services  vel  non.  If  a  pub- 
lic wrong  was  committed,  not  connected  with 
the  services  rendered,  It  might  give  rise  to  con- 
duunation  at  the  bar  of  pnblic  opinion,  which 
may  seel:  by  legitimate  mflnence  to  condemn 
ana  suppress  it;  but  in  matter  of  business  it 
affords  no  ground  to  refuse  to  pay  a  creditor 
If  he  baa  earned  the  amount  wUch  he  claims. 

2.  An  issue  of  fact  Is  not  sustained  by  the 
testimony  that  some  time  previous  to  the  serv- 
ices rendered  wrongs  agamst  the  social  order 
had  been  committed.  Rumors  and  reports 
based,  from  all  appearances,  on  the  previous 
wrongs  charged,—),  e.  wrongs  of  a  date  an- 
terior to  services  claimed,  and  as  to  which 
■everal  of  the  witnesses  directly  swore,— do 
not  make  It  appear  with  reasonable  certainty 
that  they  were  continuing  wrongs. 

3.  Witnesses  testified  that  In  the, community 
in  which  he  resided  plaintiff,  as  a  member  of 
the  community,  and  while  at  hcmie,  was  not 
deemed  guilty  as  cliarged;  others  testified  to 
the  contrary.  The  jury  found  that  the  weight 
of  the  testimony  was  with  the  former. 

4.  To  that  extent  the  jury's  verdict  i>  afflrm.- 
cd.  It  Is  not  afDrmed  u  to  the  .amonut  of 
damages. 

Blnnchard,  3.,  diasenting. 
(SyUabns  by  the  Conrt) 

Appeal  from  Judicial  dlttriet  eourt,  pariah 
of  Rapldaa;  W.  F.  Blaclman,  JxOgs, 

Mtloa  by  Bletaanl  H.  Grant  against  W.  P. 
Hajnei  and  J.  W.  Freeman.  Jadpnent  for 
idalntlff,  and  detendanta  appeal,  llodllled. 

Scarborongh  Sc  Oarrer  and  Andrews  ft 
Hackenyos,  for  appellants.  White  &  Thorn- 
ton, tor  appellee. 

BRBAITXl  3.  Defamation  of  his  character 
Is  plalntilTB  cause  of  action.  Ten  thousand 
dollars  Is  the  amount  he  claims  for  dama- 
gea.  From  a  verdict  and  judgment  for  plain- 
tiff in  the  Bum  of  $500,  the  defendants  appeal. 

Plaintiff  Is  a  steamboat  captain  and  pilot, 
and  defendants  are  stocliholderB  and  promot- 
er! of  the  Boyce  O}tton-Seed  Mill  &  Manu- 
facturing Company.  Plaintiff  brought  suit 
against  the  defendants  some  time  previous  to 
the  present  suit.  In  which  be  alleged  that  he 
had  entered  into  a  contract  with  defend- 
ants to  raise  a  subscription  to  the  stock  of 
the  Boyce  Cotton-Seed  Mill  &  Manufacturing 
Company,  and  to  secure  a  site  for  the  mill 
at  or  near  Boyce,  La.,  and  that  as  a.consid* 
eratlon  defendants  agreed  to  pay  him  S  per 
cent  on  the  amount  of  all  stock  subscribed. 
He  alleged  in  his  petition  In  this  first  suit 
that  it  was  agreed  that  he  was  to  use  his 
energy  and  Influence  to  secure  a  rite  and 
raise  subscriptions;  and  be  also  alleged  In 
his  petition  that  through  his  efforts  an  oil- 
mill  site  was  secured,  and  stock  subscribed 

i.R«hearlng  dMled  April  1.  INL 


to  the  amonnt  of  tlO.000;  and  he  dalmed 
$000  for  hla  aorlcea,  that  amount  being  5 
per  cent  of  the  anm  he  daimed  to  have  se- 
cured, and  the  otnnmlaalott  he  aveiTed  the 
defendants  had  bound  ttiemael^  to  pay. 
I>efendantB  In  the  flrat  salt  anawered  ^aln- 
tira  petition,  and  adinttted  that  they  bad 
employed  plaintiff  to  acrildt  subscriptions,  but 
alleged  that  be  failed  to  aecnre  any  anbacrtp- 
tlons,  and  that  tboae  obtained  were  aecnred 
tbenudvea.  They  alao  chained  that  tb«y 
had  learned  that  plalntUCa  r^ntatkn  was 
such  that  i^alntJff  could  not  aecnre  snbacr^ 
tions;  that  many  persona  vefoaed  to  anbacrfbe 
for  the  reason  that  idalntlff  waa  connected 
with  the  proposal  to  construct  the  mill  In 
question,  which  was  afterwards  (they  avo) 
conatmeted  by  tbemselTea  (13ie  defendantt  la 
this  suit).  The  plaintiff  accepted  a  anni  leaa 
than  the  amonnt  of  hla  dalm,  and  dlaamtlD- 
ued  the  suit.  In  the  present  action  he  aeta 
forth  that  the  answer  tiled  in  the  suit  which 
was  discontinued,  as  juat  atated,  and  tite  In- 
terrogatories propounded  to  varlons  wttneaa- 
es,  suggested  and  gave  rlae  to  ttie  ImpUcatton 
that  the  plalntUCa  conduct  aa  the  father  of  a 
family  was  not  what  It  should  have  been. 
Plaintiff  is  a  widower,  wlfli  eight  cbUdreo, 
four  of  whom  realde  with  falm.  Detendanta, 
In  thdr  answer  In  the  case  now  befm  na  tor 
dedalon,  pleaded  the  priTlIeged  character  of 
their  allegations  In  their  defenae  In  the  first 
suit  filed.  They  also  alleged  that  their  defenae 
and  all^tlona  to  that  end  were  baaed  on 
Iirobable  cause,  and  with  the  advice  of  ooun- 
ad  that  If  true,  the  aU^tlmia  were  a  good 
defense  to  the  suit  broivht;  and  tb^  mO^- 
atantlally  further  averrsd  tlut  ahould  tlie 
court  not  sustain  theae  gronnda  of  defense, 
they  honestly  belleTed,  from  common  leport 
the  truth  of  their  allegations.  Defendants 
aver  in  tiidr  anawer*  Inter  alia,  "that  hla 
conduct  witii  her  (the  aaaerted  concubine)  on 
the  boat  and  alncs  ahe  left  thus  baa  been 
such  as  to  cause  them  to  bellere»  aa  th^  did 
at  the  time,  that  he  Uved  with  bar  aa  hla  cra- 
cnblne"  (The  paraitheaea  oorK)  In  Um 
cam  here  a  nnmber  of  wltnessea  were  eaana- 
tned,  and  the  Interroi^toriea  and  anawera  filed 
In  the  first  suit  were  filed  In  evidence  In  tbe 
I)re8ent  suit  By  hla  wltnoasee  ^alntur 
sought  to  prore  the  extent  to  wUdi  be  bail 
been  wronged  defenduitif  answer,  and 
tbe  issues  raised  by  them  in  the  firat  salt  and 
defendanta  directed  tbdr  efCorta  chicly  to 
prove  that  the  reports  circulated  In  tbe  com- 
munlty,  and  the  poor  success  plaintiff  had 
met  with  In  securing  snbocriptkHis,  Justified 
their  defense.  The  charge  brought  we  think, 
waa  nseless  to  tiie  d^ense.  If  true,  tbe  de- 
fendanto  were  none  ftSB  Icaa  liable  for  tbe 
amount  due  for  aerrlcea  actually  TMidered  by 
plaintiff  In  securing  subscriptions.  A  defense 
entirely  fordgn  to  tbe  laanes  does  not  taU 
within  Ibe  rnle  protecting  aTermoita  aa  nxtr- 
Ueged.  ATermenta  are  not  ^Tlleged  It  It 
appeara  that  tiiey  are  mtirely  tiaelesa  to  the 
defense.  The  charge  made  wa*  not  a  dla> 
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auallflcatloD  to  attend  to  the  bnalneas  of  so- 
liciting BubscrlptioDs  and  to  aid  In  establish- 
lug  a  factory  In  the  community.  The  lan- 
guage used  had  a  tendency  to  degrade,  with- 
out In  the  least,  as  we  take  It,  assisting  in 
establishing  a  defense.  While  It  Is  true  that 
the  greatest  latitude  should  be  allowed  In 
Judicial  proceedings  In  order  to  enable  the 
parties  to  bring  before  the  court  aU  pertinent 
Issoes,  or  Issues  wh]<^  parties  may  deem 
pertinent,  yet  there  must  be  some  limit  to  this 
wide  range. 

We  have  reviewed  our  decisions  on  the  sub- 
ject, and  have  not  found  that  they  (while 
they  recognize  every  right  which  Is  needful 
to  the  full  presentation  of  the  Issues)  have 
gone  to  the  extent  of  laying  down  the  rule 
that  an  averment  which  has  the  effect  of 
holding  up  one  of  the  parties  to  public  odium 
iB  to  be  sustained  as  protected,  or 'as  privi- 
leged, although  not  called  for  by  the  char- 
acter of  the  issues.  The  most  recent  views 
of  this  court  upon  this  subject  were  expressed 
In  WlmblBh  v.  Hamilton,  47  La.  Ann.  246,  16 
South.  2G6.  In  that  case  the  court  said,  "The 
atlegationB  were  pertinent  to  the  Issue  pre- 
sented." Here  there  is  nothing  of  the  sort 
The  employ^  was  seeking  to  recover  from  his 
employer  an  amount  he  averred  was  due. 
The  charge  was  an  independent  one,  not  con- 
nected in  any  manner  with  the  service  he 
was  expected  to  render.  The  lack  of  in- 
fluence of  one  who  lias  undertaken  to  do  a 
certain  thing  in  which  his  Influence  may  be 
of  some  moment  would  not  be  a  cause  pre- 
venting him  from  recovering  for  what  he  has 
done.  We  are  Justlfled  in  concluding  that 
the  amount  due  for  his  services  Is  all  the 
court  would  have  allowed  him.  To  deter- 
mine that  Issue,  the  question  of  personal  con- 
duct in  matter  not  connected  with  the  service, 
if  true,  however  to  be  regretted  and  repre- 
hotded,  is  not  an  issue  to  be  considered. 

We  pass  to  the  other  grounds  of  defense  In 
the,  case  before  us  for  decision,— want  of 
malice,  probable  cause,  and  the  truth  of  the 
averments  contained  In  the  answer  filed  In 
the  first  suit  We  take  it  that  absence  of 
malice  Is  not  a  complete  defense  against  a 
demand  for  damages  by  we  who  uselessly 
cbargea  another  with  having  failed  In  a  duty, 
or  with  having  transgressed  the  law  in  a 
manner  In  which  be,  as  a  defendant  in  a 
suit,  cannot  be  held  to  have  been  particu- 
larly concerned.  Althou^  the  averments 
may  not  have  been  made  male  anlmo,  they 
are  not  to  be  dismissed  from  all  considera- 
tion because  of  that  fact  With  reference  to 
probable  cause,  we  have  not  discovered 
wherein  it  was.  In  Its  nature,  a  probable 
cause;  for  we  Hilnk  It  was  made  without  any 
cause  whatever.  The  truth  of  the  averments 
vel  non  made  in  the  first  suit  presents  the 
serious  and  most  Important  Issne  of  the  case. 
It  Is  true  that  defendants  beard  from  credi- 
ble persons  of  the  community  words  con- 
demning plaintiff  for  an  asserted  Intimacy 
with  bis  servant  or  housekeeper  at  his  home. 


at  which  his  children  reside.  The  particulars 
of  the  Intimacy  at  plalntUTs  home  are  not 
given,  and  the  testimony  does  not  disclose 
acts  leading  to  uoavoldable  Inferences  of 
Impn^er  intimacy.  At  a  previous  time,  while 
away  at  some  distance,  commanding  and  pi- 
loting a  steamboat,  this  servant  was  a  cham- 
bermaid on  the  boat  Witnesses  testified  to 
facts  which  sustain  the  allegations  made  in 
the  first  suit  It  must  be  borne  In  mind  that 
this  was  some  time  previous  to  defendants' 
employment  of  plaintiff  as  a  solicitor,  and 
while  the  latter  was  away  from  home. 
In  reading  decisions  upon  the  subject,  we 
found  the  following  in  point  which  we  think 
expresses  a  correct  view:  "A  woman  who 
Is  at  the  time  chaste,  virtuous,  and  exem- 
plary, although  she  may  at  some  previous 
time  have  bad  illicit  Intercourse  with  a  man, 
is  an  Innocent  woman,  within  Code  N.  C.  i 
1113,  which  provides  that  'If  any  person  shall 
attempt.  In  a  wanton  manner,  to*  destroy  the 
reputation  of  an  Innocent  woman  by  words, 
written  or  spoken,  which  amount  to  a  charge 
of  Incontlnency,  every  person  so  offending 
shall  be  guilty  of  a  misdemeanor.* "  State  v. 
Grigg,  MM  N.  0.  882.  10  S.  E.  684.  Beyond 
the  fact  that  this  woman  is  plalntUTs  house- 
iKeper,  that  she  Is  a  quadroon  or  octoroon, 
that  her  conduct  was  not  rentable  before  she 
came  to  Boyce,  and  that  rumor  charges  im- 
proper relations,  the  record  does  not  reveal 
any  particular  fact  showing  llUdt  intimacy. 

In  bringing  this  decision  to  a  close,  we  will 
state  that  the  advice  of  counsel  is  available 
as  a  mitigating  circumstance,  and  to  that  fact 
we  Lave  given  due  weight  Besides,  we  do 
not  think  that  this  Is  a  case  for  allowing 
an  unreasonable  sum  in  damages.  It  is 
therefore  ordered,  adjudged,  and  decreed  that 
the  amount  of  the  Judgment  be,  and  the  same 
Is  hereby,  reduced  to  9100.  and,  as  reduced.  It 
Isafllrmed. 

BLANOHABD,  J.,  dissents. 


a05  Tjl) 

MTJLLER  V.  HOTH.   (No.  18.642.>i 
(Supreme  Ooort  of  Louisiana.  March  6,  1801<} 

AFFBAX<-RB1U.ND— STTB8TANTIAL  JTJ8TI0B. 

When  the  record  of  a  suit  discloses  enohgb 
to  satisfy  the  conrt  that  the  whole  story  of 
the  case  is  not  told,  that  essential  facta  nave 
not  been  given  In  evidence^  and  important  Aooh 
ments  have  been  omitted,  and  that  substantial 
Justice  cannot  be  done  between  the  parties  In 
the  state  of  tlie  record  as  ^ed  liere,  the  court 
will,  in  its  discretion.  In  tUb  tntarest  of  jus- 
tice, remand  the  canse. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Fred  D.  King.  Judge. 

Action  Widow  Mary  Mnller  against 
Jacob  Hotb.  Judgment  for  defendant,  and 
plaintiff  appeals.,  Reversed. 


■  RthMrfng  dwled  April  1.  IKH. 
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A.  3.  Lewis,  toe  awelUmt 
Tltcbe,  t<a  appellee^ 


Bemard 


BLAKCHABD,  J.  This  Is  a  petltorr  ac- 
tion for  tiie  recoreiy  of  a  cwtaln  lot  or  par- 
cel of  ground  In  the  dty  of  New  Orleans. 
The  plaintiff  Is  the  widow  ai  Henry  Mnller. 
who  died  In  1882,  Sereral  years  prior  to  hia 
death  she  had  brought  salt  and  recovered 
judgment  against  him  for  paraphernal  funds 
and  for  separation  of  [voperty  and  dlssoln- 
tlon  of  the  community  of  acquets  and  gains. 
The  year  after  this  Judgment  was  rendered 
she  acquired,  by  purchase  In  her  own  name, 
authorized  by  her  bnsband,  from  B.  K. 
Wa^ngton,  the  property  she  now  sues  for, 
and  which  la  described  in  her  petition  as  "a 
lot  and  a  half  lot  of  ground,  bearing  the  old 
municipal  number  707  on  St  Claude  street, 
composed  of  lot  No.  16.  measuring  81  feet 
8  inches  6  Unes  front  on  St  Claude  street 
by  118  fee%  9  Inches  6  lines  deep,  and  tbe 
portion  of  ground  adjoining  said  lot,  being 
the  half  of  lot  No.  IB,  measuring  IS  feet  10 
Inches  8  Une»  front  on  St  Claude  street  by 
118  feet  6  Inches  6  lines  deep,— alt  according 
to  the  plan  by  W.  H.  Bell  deposited  In  the 
office  of  H.  a  Dibble,  notary  public,"— situ- 
ated In  the  Third  district  of  the  city,  fn 
square  No.  402,  bounded  by  St  Glhude,  Clou- 
et,  Marals.  and  Louisa  streets.  She  arers 
due  registry  of  this  act  of  sale  to  her,  and 
that  she  went  Into  posseaslon  of  the  prop- 
erty, from  which  possession  she  was  evicted 
by  the  defendant  In  1800.  She  sues  to  be 
declared  the  owner  of  the  property,  for  Its 
possession,  for  rents  and  revenues,  and  for 
damages  for  unlawful  dispossession,  etc. 
Defendant  first  filed  exceptions  of  no  cause 
of  action  and  of  prescrlptlui  of  three,  five, 
and  ten  years,  and  thed,  reserving  benefit  of 
bis  exceptions,  answered,  averring  his  own- 
ership of  the  property  described  In  idalntilTs 
petition  by  chain  of  title  substantially  as 
follows:  E.  L.  HIrstius  had  acquired  It  at 
sherira  sale  In  May,  1B8&  This  sherlfTs 
sale  took  place  at  the  suit  of  Reiach  against 
Muller  (plaintiff).  This  suit  was  a  proceed- 
ing via  executiva  In  foreclosure  of  a  mort- 
gage. This  mortgage  was  retained,  to  se- 
eore  balance  of  purchase  price.  In  an  act  of 
sale  of  the  property  frun  Jacob  Hotii.  Jo- 
seph Scheme!,  and  John  Stnmpf  to  Mrs. 
Mnller.  The  price  of  this  sale  was  9860,  of 
which  flOO  was  paid  cash,  and  for  tbe  re- 
mainder. $290,  she  executed  her  promissory 
note,  payable  to  her  own  order  and  by  ber 
Indorsed.  This  jras  the  note  the  mortgage 
secured.  It  was  not  paid.  It  seems  to  have 
passed  from  Hotb,  Schemel.  and  Stnmpf  to 
Rexacb.  The  foreclosure  suit  was  brought 
In  his  name,  and  at  tbe  sale  HIrstius.  who  is 
the  cousin  of  Jacob  Hotb  (defendant), 
bought  the  property.  HIrstius  then,  in  July 
following,  transferred,  by  act  of  sale,  his 
Utie  to  Hotb,  Schemel,  and  Stnmpf,  each 
acquiring  an  undivided  third  of  the  property. 
Tbea  In  Jane,  1880,  Schema  and  StumpC 


■old  to  Hotb  tta^  two-thh^  interest  Tbe 
■berUrs  deed  to  HIrstius  describes  the  prop- 
erty aoiA  therein  as  follows:  "A  certain  lot 
of  ground,  with  the  buildings  and  Improve- 
ments thereon,  situated  In  the  Third  district 
of  this  dty,  designated  as  lot  numb«:  6  In 
square  402,  bounded  by  St  Claude,  Clonet 
Louisa,  and  Marals  streets."  It  la  ttien  re- 
cited that  ^'sald  lot  measures  47  feet  f^t 
on  St  Claude  street  by  a  d^tii  of  118  feet" 
and  that  the  property  sold  is  the  same  de- 
scribed in  an  act  of  sale  passed  btfwe  Le- 
gler,  notary  public,  on  the  IStii  of  March, 
1887.  A  refer^ce  to  this  act  passed  before 
Legler.  notary,  shows  the  same  description, 
and  it  Is  there  recited  that  the  proper^  Is 
the  same  acquired  the  vendors  On  tbe 
sale  beforo  Legler.  notary)  at  tax  sale  from 
the  state  ot  Louisiana,  sold  to  satisfy  un- 
paid taxes  due  the  state,  assessed  against 
the  property  In  the  name  of  Henry  HnUcr. 
from  which  we  gather  that  after  Mrs.  Mai- 
ler acquired  the  property.  In  April,  1878. 
from  E.  K.  Washington,  It  had  been  assess- 
ed for  taxes  In  the  name  of  her  husband, 
and  had  been  sold  after  hto  deatb  to  pay 
taxes  80  assessed  against  It  and  at  this  tax 
sale  Jacob  Hotb.  Joseph  SdiemeU  and  John 
Stnmpf  became  the  purchasers  for  the  snm 
of  seven  dollars.  This  tax  sale  was  made 
In  February,  1887.  under  the  authority  of 
Act  No.  82  of  1884.  It  appears,  further, 
that  a  few  weeks  following  th^r  purchase 
at  tax  sale.  Hotb,  Schemel.  and  Stnmpf  con- 
veyed, without  warranty,  to  Mrs.  Muller,  the 
title  they  had  thus  acqub^.  This  was  the 
act  passed  before  Legler,  notary,  above  re- 
ferred to,  and  tbe  one  where,  as  before  stat- 
ed, she  paid  $100  cash  and  executed  her  note 
•pcured  by  mortgage  for  $2B0.  We  thus  find 
the  situation  to  be:  (1)  Mrs.  Muller  acquir- 
ed tbe  proper^  by  purchase  In  1878.  (2)  It 
Is  assessed  for  taxes,  not  In  h&  name,  bnt 
In  that  of  her  btisband.  (3)  He  dies,  and 
under  this  assessment  the  property  Is  sold 
for  taxes,  and  bought  by  Hoth,  Schemel.  and 
Stumpf.  (4)  Those  parties  convey  their  tax 
titie  to  Mrs.  MuUer  without  warranty,  sbe 
paying  a  portion  of  the  agreed  price  In  cash, 
and  glvlDg  note  for  tbe  remainder  with  mort- 
gage to  secure  same.  IS)  This  note  paaaee 
to  Bexach,  who  forecloses  the  mortgage,  and 
HIrstius  buys  at  the  sheriff's  sale.  (S)  He 
sells  to  Hotb.  Schemel.  and  Stumpf.  CT)  And 
then  tbe  two  latter  cooTey  their  intueat  to 
Hoth,  the  defendant 

In  setting  out  his  chain  of  titie  In  his  an- 
swer herein  filed,  the  defendant  omits  all 
mention  of  the  tax  titie.  He  goes  no  further 
back  than  HIrstius'  purchase  in  the  foreclo- 
sure proceeding  of  Rexach  against  Muller. 
The  tax  deed  is  found  In  the  record,  but  does 
not  aji^ar  to  have  been  formally  offered  and 
received  In  evidence.  What  attempt  was 
made  In  this  dlrectifm  was  by  plaintiff.  De- 
fendant's object  seems  to  have  been  to  keep 
It  out  of  evidence,  for  he  resisted  its  offer- 
ing. PlalntilTs  oontentioo 
Digitized 
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tax  title  iM  tbat  It  tcma  tbe  basis  of  defend- 
ant*! whole  dalm  to  the  property;  that  It 
was  and  Is  a  nullity  becanae  tbe  asseeraaent 
for  taxes,  to  «iforce  payment  of  -wblch  the 
sale  vaa  made,  -was  In  tbe  name  of  one  not 
the  ovner  of  the  property,  and  because  the 
tax  pnrebaaers,  having  assumed  payment  of 
the  taxes  doe  tbe  state  snbseqnent  to  1870, 
and  not  haTing  paid  same,  acquired  no  title 
-whaterer;  that  th^  falsely  repceeented 
tbemselTes  to  her  to  be  the  owners,  and  Im- 
posed upon  her  to  tiie  extent  of  causing  ber 
to  bellere  they  were  owners,  and  ond^  this 
b^ef  she  was  led  to  porchase  the  propcarty 
frcun  th«n  and  accept  their  title,  and  glTe 
her  note  tor  part  of  the  porchase  lalce  with 
mortgage  on  tbe  property;  that  she  was  at 
the  time  In  possesslcm  as  ow^ier  of  tbe  prop- 
erty In  her  own  right;  that  the  pretended 
vendors,  having  no  title  themsdves,  coold 
and  did  coavey  none  to  her;  that  the  sobse- 
quent  foreclosure  of  t3ie  mortgage  by  Rex- 
ach.  an  Interposed  party,  and  the  purchase 
at  the  sherKTs  sale  thereunder  1^  Hirstlus. 
another  Interposed  party,  were  but  parts  of 
the  scheme  to  give  a  seeming  reality  to  that 
which  was  actually  without  substance  and 
▼old;  that  whatever  possession  the  parties 
thus  acquired  of  the  property  was  In  bad 
faith,  and  not  each  possession  upon  wblch 
can  be  predicated  the  iwescrlptlons  pleaded; 
and  tiiat  without  replication  plaintiff  may 
attack  all  Hues  of  defense  barricading  her 
way  to  recovery.  Defendant  adopts  a  line 
of  defense  which  Ignores  tbe  tax  title.  Yet 
it  Is  the  foundation  stone  of  his  claim  to  the 
property.  If  It  is  to  cot  any  figure  In  the 
case.  It  Is  likely  that  one  of  his  contentions 
would  be  that  the  plaintiff,  having  accepted 
title  frpm  Hoth,  Schcmel,  and  Stnmpf.  Is  es- 
topped to  deny  they  had  any  title  to  convey. 
We  reserve  opinion  on  all  questions  and  con- 
tentions thus  raised  or  mooted.  The  case 
must  be  remanded.  It  Is  considered  that  the 
Interests  of  justice  require  It  The  tax  title 
should  he  offered  and  received  In  evidence. 
It  is  part  of  defendant's  chain  of  titie,  and 
be  should  offer  It.  and,  if  he  does  not,  plain- 
tiff should.  There  should  also  be  ev^ence 
to  estaUlsh  whether  or  not  tbe  taxes  subsfr- 
quent  to  1879  assumed  In  the  tax  title  were 
paid.  And  there  should  be  a  survey  ordered, 
or  other  means  resorted  to,  to  establish  the 
Identity,  If  sotih  be  the  case,  of  tile  lots  de- 
scribed In  plaintiff's  petition,  as  acquired  by 
ber  from  E.  K.  Washington,  with  the  lot  No. 
6  In  square  402,  as  acquired  by  HlrsUus  at 
sheriff's  sale  In  May,  1888,  and  as  acquired 
previously  by  Hoth,  Schemel.  and  Stumpf  at 
tax  sale  In  Vebmary,  1887.  The  description 
In  die  two  deeds  do  not  tally,  and  It  Is  not 
considered  tiiat  the  evld«ice  In  the  record 
makes  the  Identification  sufficiently  clear  and 
certain  to  base  a  final  judgment  upon.  It  Is 
therefore  ordered  and  decreed  that  the  judg- 
ment appealed  from  be  set  aside  and  an- 
nulled, and  the  case  mnanded  to  the  oonrt 
a  qua  for  fmtbar  proceedings  acooiding  to 


the  views  herein  eziffessed  and  the  law; 
costs  of  this  appeal  to  await  the  final  deter- 
mlnatimi  of  tbe  case,  and  to  be  then  paid 
the  party  erwitiially  cast 

NICHOLI^.  a  J.,  takw  ao  put,  luwlng 
been  absent  at  tbe  argumoit;. 


ao6  ia.) 

KNIGHT  et  aL  V.  KAUFMAN  et  aL  (Na, 
18307.)! 

Supreme  Oourt  of  Louisiaoa.   March  18,  1901.) 

SUPREME  COURT-^UHISDIcmON— COIIHUNITT 
PROPBRTT  —  WIPE'S    BARNINQS  —  SEPA- 
RATE ESTATE— SALE— ZNJUNOTIOM. 

1.  Under  the  constitution  of  1898  this  court 
has  jurisdiction,  without  regard  to  the  value 
of  the  property,  of  all  salts  Involving  hom^ 
stead  exemptiMis. 

2.  The  fact  that  titie  to  property  is  taken  ia 
the  wife's  name,  and  that  it  is  paid  for  out  of 
her  personal  earnings  aftw  marriage,  does  not 
take  It  out  of  the  category  9t  CMmmtnlty  prop* 

The  wife's  earnings  are,  like  the  hus- 
band's, assets  of  the  community,  there  bring 
no  separation  of  property. 

4.  Where  the  wife  enjoins  the  sale  of  prop- 
erty Btanding  in  her  name,  she  muet  show  by 
indubitable  proof  that  it  was  acquired  hj 
^eans  of  separate,  paraphernal  fnnds  nnder 
her  administration,  and  tt  is  always  better  to 
have  the  act  of  conveyance  so  declare. 

5.  It  was  not  fatal  misjoinder  of  parties 
plaintiff,  nor  Inconsiatency  of  pleading,  nor  the 
assertion  of  contradictor;  demands,  for  the 
wife  and  hoaband,  in  tbe  same  petition  for  In- 
junction, to  declare — First,  that  the  property 
standing  In  tbe  wife's  name  ia  ber  separate 
paraphernal  property,  and  as  such  not  Uable 
to  the  seizure:  second,  in  the  alternative,  that. 
In  the  event  tt  should  be  held  tbe  property  ia 
community  In  character,  then  it  la  exempted 
from  the  seizare  nnder  the  operation  of  the 
homestead  law. 

(Syllabus  by  the  Oourt) 

Appeal  from  judicial  district  court,  parish 
of  YemoD;  John  Bachman  Lee,  Judge. 

Action  by  Georgiana  Knight  and  others 
against  Kaufman  &  Meyer  and  othen.  Judg^ 
ment  for  plaintiffs.  Dtfendants  appeaL 
Affirmed. 

Edward  L.  Wells,  for  ippdilinta.  Bgan 
&  P^ues,  for  appellees. 

BLANCHARD,  J.  Under  the  constitution 
of  1888  this  court  has  jurisdiction,  without 
regard  to  tbe  value  of  tbe  property,  of  all 
suits  Involving  homestead  exemptions.  This 
la  such  a  suit.  Kaufman  A  Meyer  are  judg- 
ment creditors  of  William  J.  Knight,  who  ia 
the  husband  of  Georgians  Knlgbt.  They  la* 
sued  execution  and  seized  a  lot  of  ground, 
with  improvements,  situated  in  the  town  of 
Orange,  La.,  whereupon  Qeoi^ana  Knight 
eajolned  the  sale,  averring  the  property  seiz- 
ed to  be  her  separate^  paraphernal  prop^ly. 
baring  been  acquired  by  purchase  In  her 
name  "with  ber  own  separate,  paraphernal 
money  and  umlngs."  William  J.  Knlgbt, 
by  appearance  made  In  the  same  petition. 
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Bet  np,  In  the  alternatlTe,  tiiat  !n  the  eveat 
the  court  should  be  of  the  opinion  the  pr<^ 
erty  seized  la  not  the  separate,  paraphernal 
estate  of  his  wife,  and  should  hold  the  same 
to  be  property  pertaining  to  the  marital  com- 
mnnlty  of  acquets  and  gains,  the  same  la 
nevertheless  exempt  from  the  selanre,  bo- 
canse  protected  therefrom  hj  the  homestead 
exemption  of  the  coDStltntion  of  1808.  The 
court  a  qua  did  not  find  from  the  evidence 
that  the  property  "was  the  separate  estate  of 
the  wife.  Neither  do  we.  It  should  not 
have  been  claimed  as  her  separate  property. 
The  fact  that  the  title  was  taken  In  the 
wife's  name,  and  that  It  was  paid  for  out 
of  her  earnings  for  personal  servlcM  render- 
ed after  marriage,  did  not  take  It  ont  of  the 
category  of  community  property,  there  being 
no  separation  of  property.  This  Is  ^ement- 
ary.  The  wife's  earnings  are,  like  the  bii»- 
band'B,  assets  of  the  community.  Property 
acquired  after  marriage,  whether  In  tbe 
name  of  the  husband  or  wife,  Is  presumed 
to  be  community  property.  It  follows  that, 
when  title  to  real  property  acquired  after 
marriage  appears  in  the  wife's  name,  it  Is 
Just  as  much  subject  to  seizure  at  the  salt 
of  community  creditors  as  though  It  Btoo<l 
in  the  name  of  tbe  husband,  who  is  the 
head  and  master  of  the  community.  And 
when  tbe  property  so  standing  in  the  name 
of  the  wife  Is  really  her  separate,  parapher- 
nal property  because  purchased  by  her  with 
her  separate,  paraphernal  funds,  and  she 
enjoins  its  sale  on  that  ground,  Bfae  must 
Bbow  by  Indubitable  proof  that  It  was  so 
acquired  by  her  with  separate,  paraphernal 
funds  under  her  administration,  and  intend- 
ed as  an  Investment  thereof;  and  It  is  al- 
ways better  to  have  the  act  of  conveyance 
■o  declare.  Here,  while  th^  title  was  taken 
In  the  name  of  tbe  wife^  ^ere  is  an  utter 
absence  of  proof  that  It  was  acquired  with 
paraphernal  funds,  or  that  she  ever  had  any 
paraphernal  funds  to  so  Invest  The  wife's 
separate  claim  to  the  property  being  disal- 
lowed, It  remains  to  be  seen  whether  the 
property,  as  community  property.  Is  exempt* 
ed  from  the  seizure  by  the  operation  ot  the 
homestead  law,  under  the  alternative  plead- 
ing of  the  husband  herein.  Tbe  court  a  qua 
decreed  It  was,  and  this  appeal  Is  prosecuted 
by  defendants  In  injunction.  An  exceptlMi 
of  want  of  privity  of  Interest  and  misjoinder 
of  parties  plaintiflT,  and  another  of  Inconsist- 
ent and  contradictory  demands,  were,  we 
think,  properly  overruled,  under  tbe  author- 
ity of  Bablneau  v.  OuUbeao,  52  La.  Ann. 
9^  27  South.  540.  The  averments  of  this 
husband,  setting  out  bts  homestead  claim, 
are  almost  fatally  meager.  He  barely  does 
squeeze  through  on  them.  The  objection 
leveled  at  the  Insufficiency  of  the  statement 
of  the  case  In  the  petition  to  admit  proof  of 
essential  facts  has  very  much  force.  The 
district  Judge,  however,  thought  the  evi- 
dence tendoed  should  be  rectived,  and  we 
win  not  disturb  Us  ruling,  especially  rince  It 


would  result  In  nonsiilt  and  tiie  additional 
expoise  to  the  litigants  of  a  new  snlt  The 
evidence  found  in  the  record  iftiows  that  the 
property  In  quesUon  Is  the  only  prcverty 
owned  by  tbe  debtor,  that  bis  wife  owns  do 
property,  that  the  claim  of  the  Judgment 
credit  originated  after  the  adoption  of  tiw 
constitution  of  1806,  that  the  debtor  liaa  a 
family  dependent  on  him  for  support,  that 
they  live  on  this  property,  and  that  Its  raloe 
is  only  a  few  hundred  dollatB.  Thla  makes 
out  bis  case.  Judgment  afflrmed. 


ao6  ia.) 

BUEtSHA  V.  LANB.  (No.  13,727.) 

^pieme  Ooort  of  Lonidana.  Uardi  18^ 

1901.) 

HUSBAND  AND  WIFE— ACTION  FOB  SEPARA- 
TION—PROOBDUaB— CXI  8TODT 
OP  CHUJUtBN. 

1.  Where,  in  an  action  for  separation  from 
bed  and  board  on  the  ground  of  abandonment, 

three  reiterated  sommonsea*'  required  br 
article  145  of  the  Revised  Civil  Code  are  lasned 
and  served,  and  after  answer  filed  by  the  de- 
fendant tberr  la  a  trial,  in  which  testimony  is 
offered,  arguments  presented,  and  the  caM  Is 
submitted,  the  judge  may  dismiss  the  suit,  or 
he  maj  render  tbe  jadgment  mentioned  in  the 
article,  sentendng  the  defendant  "to  comply 
with  snch  reqaeat,"  or  ha  may,  perhaps,  make 
some  other  tentative  or  interiocntory  order, 
but  be  cannot  at  that  stage  of  tbe  case  render 
a  definitive  judgment  of  separation. 

2.  If  he  renders  the  judgment  mentioned  in 
tbe  article,  and  there  is  a  subsequent  compli- 
ance with  aaid  article  with  regard  to  the  noti- 
fication of  said  Judnaent,  there  is  no  cause  <^ 
complaint  because  the  idaintlff  atttt  such  noti- 
fication enters  a  default  and  proves  up  the 
same  after  setting  the  ease  down  tw  ooutrma- 
tion  of  tbe  default. 

8.  Although,  ander  Bev.  Civ.  Code,  art.  1S7, 
where  there  u  a  Judgment  of  separation  from 
bed  and  board,  the  judge,  with  tbe  advice  of  a 
family  meeting,  may  award  the  cnstody  of  the 
minor  child  to  tbe  party  cast,  auch  disposition, 
if  made  only  because  of  the  tender  age  of  the 
child,  flbould  be  regarded  as  temporary  in 
character,  and  should  be  so  qtiaMed. 

(ayilahns  by  the  Court) 

Appeftl  from  Judicial  district  conrC;  pariah 
of  8t  Mary;  A.  G.  Allen,  Jndga 

Actlm  by  John  A.  Bursha  against  Sarah 
O,  Lone.  Judgmoit  tm  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Henry  MAyer,  for  appellant.  Ments  &  Bo- 
rah, for  appellee. 

Statement  of  the  Oasa, 

MONROB,  J.  Plaintiff  Bties  his  wife  for 
separation  from  bed  and  board,  and  for  the 
custody  of  their  minor  child.  He  charges 
abandonment,  and  alleges  Ibat  Us  wife,  with 
the  mlnw,  is  living  with  her  parents  In  the 
parish  of  St  Uary,  and  that  he  for  the  past 
nine  or  ten  years  has  been  at  Oalumet  plan- 
tation, about  four  miles  dls^t  He  prays 
that  his  wife  be  summoned  to  return  to  the 
matrimonial  domicile,  and  that  after  dns  pro- 
ceedings thMS  be  Jndgmoit  decreting  a  sep- 
sntlon,  etc.,  and  awarding  htm  the  perma- 
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nent  custody  ot  tbe  cblUL  The  petltlcHi  wu 
filed  Uarch  10.  1899,  and  tlie  judge  ordered 
that  the  defeodant  be  authorised  to  defoid, 
and  that  the  aommonaea  isaue  as  prajed  for. 
Upon  March  11,  1890,  cltatltHi  was  aerred  In 
tile  uaaal  form,  and  the  defendant  was  also 
summoned  to  return  to  the  matrimonial  dom- 
icile, In  the  parish  of  St.  Mary,  as  prayed  for 
In  pUlntltTs  petition.  Similar  summonses 
were  served  upui  April  12  and  May  10,  1808, 
respectlTely.  A  Judgment  by  default  appears 
to  hare  been  entered  upon  June  22,  and  on 
Jane  28,  1800,  the  defendant  answered,  ad- 
mitting the  marriage  and  the  birth  of  the 
child,  but  otherwise  denying  the  all^atlons 
of  the  petition.  This  was  followed  by  a  sup- 
plemental answer,  filed  October  10,  1890,  In 
which  the  defendant  denied  that  ahe  had  ever 
been  summoned  to  return  to  any  matrimonial 
domicile  to  which  the  plaintiff  could  either 
Invite  or  summon  her.  and  alleged  that,  while 
the  **three  papers  which  the  clerk  of  the  court 
Issued  were  so  issued."  the  plalntlfF  resided 
In  the  town  of  Franklin,  In  a  traarding  house 
which  was  not  a  fit  place  for  her  to  live  In 
or  for  him  to  invite  her  to,  as  It  was  not  a 
reputable  house  and  was  not  visited  by  repu- 
table people.  And  she  prayed  that  her  fail- 
ure to  go  to  said  house  be  held  to  be  Justi- 
fied, and  that  plaintiff's  suit  be  dismissed. 
It  appears  that  upon  the  day  uptm  which  thla 
supplemoital  answer  was  filed,  or  the  follow- 
ing day.  October  11.  1899.  evidence  In  the 
case  was  adduced  and  closed.  np<m  October 
ISth  the  case  waa  argued  and  aabmltted. 
Upon  November  22d  there  was  Judgment,  as 
appears  from  the  minute  ratrles,  "requiring 
the  wife  to  comply  with  the  order  of  the 
court,  and  said  Judgment  to  be  served  upMi 
defendant  three  consecutive  times  from 
month  to  month."  A  motltm  for  new  trial 
was  filed  on  behalf  of  d^endant  November 
23, 1890,  and  ov«Tuled  January  20, 1900;  and 
on  February  2,  1900,  the  Judgment  appears 
to  have  been  signed,  ordering  the  defendant 
"to  return  to  the  matrimonial  domicile  In  ac- 
cordance with  article  145  of  the  Revised  GItO 
Ck>de."  etc.  "and  In  accordance  with  iwevlous 
Bummonsea,  served  upon  her,"  and  directing 
that  nottflcatlon  of  said  Judgment  be  given  and 
served  upon  her  from  month  to  month,  "for 
three  times,  consecutively."  Notices  6t  said 
Judgment  were  accordingly  served  upon  the 
defendant  upon  February  8,  March  7.  and 
April  4, 1900,  respectively.  Thereafter,  upon 
May  23,  1900,  Jndgmoit  by  default  was  en- 
tered; and  the  minnte  entry  of  May  SO,  1900, 
reads,  "Above  case,  fixed  for  to-day  for  con- 
firmation of  default  taken  up,  evidence  ad- 
duced, and  case  submitted."  This  was  fol- 
lowed by  a  Judgment  rendered  June  14,  1900, 
In  taroT  of  the  plaintiff  upon  the  demand  for 
aeparation  from  bed  and  board,  but  awarding 
the  custody  of  the  child  to  the  mother  pend- 
ing the  convocation  of  a  family  meeting  to 
advise  upon  the  subject  Upon  October  16^ 
1900.  the  plaintiff's  counsel  asked  that  this 
Judgment  be  signed,  bat  d^endants  coniutf 
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objected,  and  the  matter  went  over,  and  said 
Judgment  was  read  and  signed  October  23, 
1800.  In  the  meanwhile,  agreeably  to  an  or- 
der of  the  court  mode  October  10.  1800,  a 
family  meeting  had  been  called,  which  upon 
October  20th  recommended  that  defendant 
"have  the  guardianship  and  possession  of  the 
child,"  and  the  iwoceedlngs  and  recommen- 
dation were  approved  and  homologated  by 
Judgment  of  date  October  22.  1900.  There- 
after the  plaintiff  appealed  from  said  Judg- 
ments last  mentioned,  1.  e.  the  Judgment  on 
the  merits  and  the  Judgment  of  homologation. 
And  the  defendant  has  filed  an  answer  to 
the  appeal,  aslLlng  that  the  Judgmrat  on  the 
merits  be  reversed  and  that  plaintiff's  suit  be 
dismissed,  or.  If  said  Judgment  be  affirmed 
as  to  the  separation,  that  it  also  be  affirmed 
as  to  the  custody  of  the  child.  Upon  the 
trial,  which  took  place  October  11,  1809,  sev- 
eral witnesses  were  examined  on  behalf  of 
the  plaintiff,  and  two  witnesses  were  exam- 
ined on  behalf  of  the  defendant  The  sub- 
stance- of  this  testimtmy  is  about  as  follows, 
to  wit:  That  the  plaintiff  is  an  honest  so- 
ber, and  ludustrioua  man,  a  good  carpenter 
and  mechanic,  who  can  support  his  wife  and 
child  with  ease,  and  who  owna  a  place  two 
mllea  more  or  less  from  the  residence  of  the 
parents  of  the  defendant  with  a  comfortable 
dwelling  and  other  houses  up<m  it;  that  dur- 
ing tbe  year  1899,  from  January  until  the 
date  of  the  trials  In  October,  he  ap^t  most 
of  his  time  on  hla  jdoce,  but  visited  Franklin 
from  time  to  time,  and  more  frequently  after 
the  filing  of  this  suit  in  March  of  that  year, 
and  that  during  hla  visits  be  put  up  at  a 
cheap  boarding  house  where  a  sister  of  hla 
first  wife  waa  employed,  where  a  little  boy 
whom  be  had  brought  up  waa  ataying,  and 
where  it  aeems  that  his  first  wife  herself 
had  stayed.  It  further  appears  that  thla 
boarding  house  was  kept  by  a  poor  woman, 
who  had  a  worthless  husband  and  several 
children,  and  among  the  lattar  a  girl  who 
had  been  betrayed  and  was  enceinte  during 
the  early  part  of  tbe  year  1808,  and  gave 
birth  to  a  child  In  April  or  May.  Beyond 
the  fact  that  this  girl  was  In  her  mother's 
house  during  the  time  that  the  plaintiff  waa 
frequenting  the  house  as  a  boarder,  there  la 
nothing  to  connect  him  with  her  In  any  w^. 
And  there  Is  both  positive  and  circumstantial 
evidence  to  the  ^ect  that  thm  were  no  re- 
Utions  between  them. 

Opinion. 

The  plaintiff  comi^ns  of  so  much  at  the 
Judgment  as  awards  the  custody  of  the  child 
to  the  defendant  while  the  defendant  an- 
swering the  appeal,  prays  that  the  Judgment 
of  aeparation  from  bed  and  boaM  be  reversed 
and  the  suit  dismissed,  or.  In  the  alternative, 
that  the  whole  Judgment  be  affirmed.  We 
will,  und»  the  circumstances,  first  consider 
the  claims  of  the  defendant 

The  defendant's  counsel  say:  "It  Is  per- 
feetlr  plain  that  the  ertdence  ot  abandounrat 
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Introduced  by  the  plaintiff  upon  tlie  trial  of  ttih 
case  on  October  11,  1889.  did  not  meet  the  re- 
qulremoits  of  Rer.  Cly.  Code,  art  146.  wblch 
requires,  tret,  three  notifications  from  tbe 
court  as  well  bb  a  Judgment  seuteuclng  tbe 
defendant  to  comply,  with  three  monthly  bqc- 
cesslve  notifications  of  the  Judgment.  See 
Perkins  v.  Potts,  8  La.  Ann.  14;  BleuTenu  t. 
Her  Husband,  14  La.  Ann.  887;  Merrill  t. 
Flint  28  La.  Ann.  194;  Ohampon  t.  Champon, 
40  La.  Ann.  31,  3  South.  897.  But  tbe  court 
rendered  an  interlocutory  judgmraitsentenciag 
the  defendant  to  return,  Instead  of  deciding 
the  case  Itself.  The  parties  had  respectlTely 
filed  petition  and  answer,  had  fixed  their  case 
for  trial,  had  adduced  their  testimony,  and 
had  argued  and  submitted  tbelr  case,  and 
were  mutually  demanding  a  definltlTo  Jndg^ 
ment  Upon  this  point  we  respectfully  sub- 
mit that  It  Is  not  within  the  province  of  the 
trial  judge,  when  a  case  Is  submitted  for  final 
Judgment  to  render  a  mere  Interlocutory  Judg- 
ment. Least  of  all.  in  a  snlt  which  seeks  to 
dissolve  the  family  relation,  should  the  Judge 
In  any  manner  assist  this  dissolntlon  by  grant- 
ing an  order  which  the  plaintiff  has  never 
cared  to  ask  for.  He  should  have  passed  on 
the  case  as  It  was  presented  to  him  by  the 
llUgants,  or  he  should  have  dismissed  the  ac- 
tion." Prior  to  the  trial  to  which  the  counsel 
refer,  there  had  been  three  reiterated  sum- 
monses served  upon  the  defendant,  directing 
her  to  return  to  the  matrimonial  domicile,  fol- 
lowed by  the  entry  of  a  Judgment  by  default 
which  In  turn  was  set  aside  by  the  filing  of 
an  answer  and  supplemental  answer.  And 
In  that  condition  of  the  case  the  i>artles  went 
to  trial,  and  testimony  was  taken  <of  which 
the  substance  has  been  stated),  with  a  view, 
so  far  as  the  defendant  was  concerned,  of 
showing  that  there  was  no  matrimonial  domi- 
cile to  which  she  could  im^>erly  return.  Tbe 
Judge  a  quo  was  evidently  of  tbe  opinion  that 
this  testimony  failed  of  Its  purpose,  and  he 
rendered  Judgment  sentencing  tbe  defendant 
to  comply  with  the  direction  to  return,  etc. 
We  quite  agree  with  our  learned  Brother  as 
to  tbe  conclusions  reached  and  the  action  tak- 
en by  him.  The  plaintiff  had  a  domicile 
which  was  open  to  the  defendant  and  to 
which  she  was  Invited,  and  the  Introduction 
of  the  boarding  house  and  Its  Inmates  Into 
tbe  case  proved  to  be  Irr^evant  and  unneces- 
sary. Tbe  plaintiff  was  merely  a  transient 
boarder,  and  the  theory  that  he  was  inviting 
his  wife  there,  as  to  the  matrimonial,  domi- 
cile, when  he  bad  a  comfortable  residence  in 
wblch  he  was  then  living.  Is  without  support 
As  to  the  character  of  the  boarding  house,  be- 
yond the  fact  that  the  poor  woman  who  kept 
it  seems  to  have  been  having  a  hard  time  In 
her  effort  to  support  a  worthless  husband  and 
a  number  of  children,  and  that  her  daughter 
had  been  betrayed,  under  promise  of  mar- 
riage, by  a  man  who  had  disappeared,  there 
Is  nothing  In  the  record  against  it  Tbe  plain- 
tiff had  aiqiarently  known  the  people  before, 
and  we  can  discover  oo  sufficient  reaaon  fw 


his  not  boarding  there  during  his  visits  to 
Franklin,  or  tor  criticising  him  lor  having  done 
so.  Article  146  of  the  Revised  Civil  Code,  In 
so  far  as  It  Is  pertinent  to  this  point  reads: 
"The  abandonment  •  •  •  must  be  made 
to  appear  by  three  successive  summouBes, 
made  •  •  •  from  month  to  month,  d- 
rectlng  him  or  her  to  return  to  the  place  of 
matrimonial  domicile,  and  followed  a 
Judgment  wblch  has  sentenced  him  or  h&  to 
comply  with  such  request  together  with  a  no- 
tification of  the  said  judgment  given  him  or 
her  from  month  to  month,  for  three  tlmea  suc- 
cessively." Upon  the  11th  of  October,  1899, 
the  "three  reiterated  summonses"  having 
been  served,  and  the  Judge  having  heard 
whatever  testlmcmy  the  parties  thou^t  fit  to 
offer  at  that  stage  of  the  case,  tbe  only  thing 
that  he  could  do  was  elthor  to  dismiss  the 
suit  if  he  found  from  the  evidence  that  the 
defendant  had  not  abandoned  the  plaintlfC 
or  that  the  plaintiff  had  provided  no  matri- 
monial domicile  to  which  the  defendant  could 
return,  or  else  to  render  the  Judgment  whicb 
be  In  fact  rendered,  sentencing  the  defendant 
to  comply  with  the  summonses  which  bad 
been  served  iQ>on  her.  And,  considering  the 
evidence  presented  to  him,  the  only  proper 
course  for  bim  to  pursue  was  to  raider  the 
Judgment  which  is  now  before  us  for  review. 
There  is  nothing  to  the  contrary  In  tbe  cases 
dted  In  the  brief  of  counsel,  or  elsewhere  In 
our  Jurisprudence,  so  far  as  we  are  informed. 
The  suggestion  that  the  Judge  ought  not  to 
have  rendered  the  Judgment  sentencing  the 
defendant  to  return,  etc,  because  It  was  not 
specifically  prayed  for,  Is  without  forca  The 
prayer  of  the  petition  is  "*  *  •  that  she 
be  summoned  to  return  to  the  matrimonial 
domicile,  according  to  law;  that  after  hear- 
ing, citation,  and  proper  summons^,  as  re- 
quired by  law,  petitioner  do  have  Judgment 
•  •  •  decreeing  a  separation  from  bed  and 
board,  looking  finally  to  a  dlv(M^»;  that  he  be 
decreed  the  permanent  custody  and  keeping 
of  his  minor  child,  John  Bursha;  for  costs  and 
for  general  relief."  Considering  Hiat  the 
Judgment  In  question  was  but  a  form  of  sum- 
mons provided  by  law,  as  an  additional  step 
In  tbe  proceedings  required  to  reach  the  final 
Judgment  prayed  for,  we  think  it  was  abun- 
dantly Justified  by  the  prayer  as  mad&  More- 
over, no  such  objection  was  made  In  the  low- 
er court  altiiough  It  ought  to  have  been 
known  to  the  defendant  that  the  d^nltlve 
Judgment  which  the  counsel  say  they  were  de- 
manding could  by  no  possibility  have  beoi 
rendered  unless  the  Judgmait  In  question  bad 
previously  been  rendered,  and  the  defendant 
had  been  notified  thereof  from  month  to 
month  for  three  months.  It  Is  said  that  Qie 
course  snbeequently  pursued  by  tbe  plaintiff 
and  by  tbe  Judge  a  quo  was  Irregular  and  un- 
authorized, and  that  the  case  having  been  put 
at  Issue,  fixed,  and  tried,  there  was  no  author- 
ity for  thereafter  entering  Judgment  de- 
fault and  setting  said  case  down  for  oonflnna- 
tUm  of  deftnlt;  and  the  oooosel  tefer  us  to 
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varlow  articles  In  the  Code  of  Practice  r^o- 
latlng  the  trial  ot  «Bd  the  taking  and  ivoTing 
op  of  Jndffments  bj  default  In,  ordinary  caaea. 
Sot  thl8  case,  as  the  anthorltleB  cited  In  the 
excerpt  from  the  connael's  brief  ihow,  was 
not  to  be  tried  aa  an  ordinary  case,  but  was 
to  be  tried  In  the  particolar  method  prescrib- 
ed by  article  145  of  the  Code  of  Practice. 
£[ence  it  was  necessary  that  ttiere  should  be 
two  judgments  rendered  (though  one  is  ordl- 
nailly  snfBdent).  the  first  directing  the  de- 
fendant to  return  to  the  matrimonial  domi- 
cile; and,  three  months  later,  upon  Its  being 
then  made  to  appear  that,  although  notified 
three  times  of  said  Judgment,  she  atlU  failed 
to  return,  without  giving  suffldoit  reason  for 
Buch  failure,  the  second  judgment,  decreeing 
the  separation  aa  prayed  for. 

The  remaining  question  Is  whether  it  was 
competent  for  the  trial  Judge,  wblle  rendering 
Judgment  in  favor  of  the  plaintiff  upon  the 
demand  for  separation  from  bed  and  board,  to 
award  the  custody  of  the  child  to  the  defend- 
ant. The  Judge  appears  to  hare  relied  upon 
tbe  aathority  of  article  167  of  the  Berlsed  CIt- 
11  Code,  which  provides  '*that  In  all  cases  of 
separation,  the  chlldroi  shall  be  placed  under 
the  care  of  the  party  who  shall  have  obtained 
the  separation,  unless  the  Judge  shall,  for  the 
greater  advantage  of  tbe  children,  and  with 
the  advice  of  the  family  meeting,  order  that 
some,  or,  all  of  them,  shall  be  entrusted  to 
the  care  of  the  othef  party.  In  all  cases  of 
divorce  tbe  minor  chlldrm  shall  be  placed  un- 
der the  tutorship  of  tbe  party  who  shall  have 
obtained  the  divorce."  The  minor  In  the  case 
at  bar  appears  to  be  a  little  boy  who  was 
about  5  years  of  age  when  the  proceedings  of 
the  family  meeting  which  recommended  that 
he  be  left  with  his  mother  were  homologated. 
There  is  nothing  In  the  record  against  the 
mother,  except  her  persistent  abandonment  of 
the  hnsband,  whom  she  had  solemnly  obligat- 
ed herself  to  cleave  unto,  forsaking  all  others; 
and  we  do  not  feel  authorized  on  that  account, 
at  this  time,  to  Interfere  with  the  disposition 
which  has  been  made  of  their  child,  who.  It 
was  hoped  when  the  case  was  here  three 
years  ago,  would  draw  hts  parents  together. 
We  think  It  proper  to  observe,  however,  that 
this  disposition  should  be  regarded  as  merely 
temporary,  as  having  be^  made  mainly  out 
of  consideration  for  the  tender  age  of  the 
child,  and  as  liable  to  be  changed  hereafter 
upon  the  application  of  the  plaintiff  to  the 
district  court,  since,  aside  from  the  question 
of  age,  there  Is  no  reason  disclosed  in  the  rec- 
ord why  the  child  shonld  not  be  committed  to 
the  care  of  his  fatho-;  and  the  Judgment  ap- 
pealed from  will  be  so  modified  as  to  leave 
DO  doubt  of  the  future  control  of  the  district 
court  over  the  subject 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  appealed  from  be 
amended  to  the  extent  that  the  custody  of 
the  minor  as  awarded  to  the  defendant  ahall 
he  held  by  said  defendant  subject  to  such 
further  action  as  the  dlatrict  court  may  see 


proper  to  take  upon  the  application  of  the 
plaintiff,  and  subject  to  such  final  Judgment 
of  divorce  as  may  hereafter  be  rendered  be- 
tween the  parties.  If  any  such  there  shall  be. 
It  Is  further  ordered,  adjudged,  and  decreed 
that,  as  thus  amended,  the  said  Judgment  be 
affirmed;  the  appellee  to  pay  the  coats  of  the 


OABB  V.  HIIXSB-MOBRIS  OAXAL,  IBBI- 
GATION  &  liAKD  CO.,  Umlted. 
(No.  13.m.) 

(Supreme  Ooort  of  Loalslana.  Feb.  18,  19(K1.) 

IRRIQATION  COHPAKT— ACTION  FOR  DAUAOBB 
— OONTRAOT-PUUDINQ. 

1.  In  an  action  for  damages  arising  from  the 
lack  of  water  to  nlse  a  crop,  of  riee^  the  fail- 
ure of  defendant  to  tarnish  water  to  irrigate 
plaintiff's  crop  is  not  stutained  by  the  testi- 
moDy. 

2.  The  year  1808  waa  tiw  first  year  that  the 
defendant  sought  to  Irrigate  rice  crops,  and  It 
was  also  plaintifTs  first  attempt  to  cultivate 
rice.  There  wa^  a  want  of  thoroagh  prepara- 
tion on  the  part  of  each.  Plaintiff  failed  to 
avail  himaelf  of  the  defendant's  offer  to  tar- 
nish water  to  Irrigate,  and  did  not.  In  any  re- 
spect, seek  to  minimize  the  damages. 

8.  An  alleged  verbs!  agreement  was  em- 
bodied In  a  sQbaeqnent  written  contract  with- 
out reserving  any  of  the  rights  now  claimed 
by  plaintiff.  The  terms  and  conditions  of  the 
written  contract  have  not  been  ccnnplied  with 
by  the  plaintiff. 

4.  The  special  plea,  as  interpreted  by  the 
majority  of  the  court,  affords  no  groand  upon 
which  the  court  can  hold  the  defendant  lia- 
ble. 

On  Behearing. 

1.  Plaintiff  alleged  a  verbal  contract  with 
defendant  to  supply  him  water  to  irrigate  Us 
rice  crop.  Defendant,  for  answer,  pleaded  the 

general  Issue,  denied  each  and  every  allega- 
tion of  tbe  petition,  and  averred  that  plaintiff 
set  out  to  make  and  did  make  a  "providence 
crop"  on  hia  lands,  and  refused  to  take  wat» 
from  defendant  compaiv.  Beld,  this  answer 
does  not  set  up  a  special  defense,  which  Is  to 
be  considered  as  admitting  the  verbal  contract, 
and  then  seeking  to  avoid  same  by  averments 
of  plaintiff's  refusal  to  take  water  under  tbe 
contract. 

2.  The  answer  is  not  a  plea  of  confession  and 
avoidance.  On  the  contrary.  It  is  regarded  as 
a  special  denial  of  any  contract  to  snpply  wa- 
ter, and  the  burden  to  prove  It  was  on  plain- 
tiff. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Acadia;  (3onrad  De  Ballion,  Judge. 

Action  by  Amos  G.  Carr  against  Miller- 
Morris  Canal,  Irrigation  &  Land  Company. 
Limited.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Philip  J.  Ohaivnls,  for  appellant  Story 
&  Pngb,  for  ivpellea 

BHEAUX  J.  This  is  an  action  to  recover 
damages  which  plaintiff  alleges  he  has  suf- 
fered owing  to  defendant's  breach  of  an  Ir^ 
rigation  contract  In  1898  be  bad  become 
the  lessee  of  a  tract  of  land  for  the  purpose 
of  cultivating  ric^  which  land  was  subject 
to  Irrigation  liy  t^e  canal  system  of  the  de- 
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fodant  company.  He  aren  tbat  he  con- 
tracted Tratwlly  wltb  the  defendant  to  tm- 
nisb  him  water  to  Irrigate  his  crop,  and  that 
for  thia  water  plaintiff  boond  blmself  to 
glre  one-flfth  of  all  the  ilce  raised  on  the 
farm  thua  Irrigated.  He  aeta  out  that  this 
Terbal  agreonent,  entered  into  in  the  eariy 
part  of  the  year,  waa  anbsequently  embodied 
In  a  contract  between  himself  and  the  de- 
fendant company  dated  August  2, 1886,  which 
he  annexes  and  mafcea  part  ot  bla  petitton. 
Under  this  contract  he  waa  to  dellrer  one- 
flfth  of  bla  crop  tor  water  supply,  but  mider 
the  verbal  agreement  nothing  had  been  said 
(although  be  alleges  that  this  was  the  coa- 
alderatlon)  abont  the  price  of  the  water  rental. 
He  claims  to  haTe  cultivated  180  acres  of 
rice.  He  wen  that  he  made  the  necessary 
lereeo  and  other  needful  w<h1[s  on  the  num- 
ber of  acres  cultivated  by  him,  plowed  them, 
and  planted  good  seed  rice,  which  came  up  in 
doe  time.  Petitioner  urgea  that  the  defaidant 
Irrigating  company  failed  to  do  that  which  it 
was  bound  to  do  under  its  verbal  contract; 
that  the  weather  waa  dry,  and  no  rice  crop 
could  be  produced  without  IrrlgaticHi;  and 
that  he  made  repeated  demands  for  water. 
The  defendant  nought  to  meet  the  Issue  raised 
by  plaintiff  by  pleading  the  general  denial 
and  by  specially  setting  up  that  jdalntlff  made 
a  crop  that  year  without  artificial  Irrigation, 
and  that  be  refused  to  take  water  from  the 
defendant  Tbe  written  contract  between 
the  plaintiff  and  tbe  defendant  evidences 
that  the  defendant  company  agreed  to  fur- 
nish water  foi  Irrigating  the  plalntifrs  rice 
crop  In  1896.  The  plaintiff  bound  himself  to 
construct  and  keep  In  good  order,  under  the 
supervision  of  the  manager,  sU  the  distribut- 
ing ditches  and  other  necessary  cooduits,  and 
tbat  all  levees  were  to  be  properly  built 
One  of  tbe  clauses  of  the  contract  contained 
tbe  stipulation  tbat  when  plaintiff  would  need 
water  be  was  to  make  application  to  the  de- 
fendant company,  and  let  it  know  aa  near  as 
poaelble  tbe  number  of  acres  to  be  Irrigated, 
and 'Srhenever  water  is  wanted  by  said  second 
party  he  shall  give  notice  so  that  the  distribu- 
tion may  be  pr{^>erly  regulated."  There  are 
other  clauses  In  the  contract,  of  which  we  do 
not  deem  It  necessary  to  take  note.  Plain* 
tiff  postponed  availing  hhnself  of  the  condi- 
tions of  the  ccmtract.  He  repeatedly  re- 
fused to  take  water,  and  late  In  July  he  wrote 
to  the  i^sldent  of  the  company,  who  was  In 
Iowa,  and  received  an  answer  Informing  him 
that:  **!nie  company  Is  doing  all  they  can  to 
simply  you  with  water,  and  are  going  to  the 
expense  of  putting  In  rellft  In  order  to  do 
this;  so  please  sign  up  the  lease,  and  we  will 
be  responsible  If  we  do  not  furnish  you  wa- 
ter. We  do  not  care  to  go  to  the  expense 
of  putting  In  a  rellft  without  we  are  sure 
that  you  could  take  water;  so  we  bc^e  tbat 
you  will  not  allow  tbla  to  Interfere  with  your 
getting  water."  (Excerpt  from  letter  from 
President  Miller  of  tbe  company  to  Carr.) 
The  plaintiff  then  signed  the  cmtract  but 


decUnlng,  the  wel^t  of  the  tasdmoaj 
to  recelTo  mta  a  few  day*  after 
signed.  When  the  written  contract  w. 
ed.  about  75  acres  of  the  oop  was  in 
less  oondltloo.  The  lemafnder.  In  tl 
land,  was  yet  In  a  ccaiditlao  to  be  b> 
Irrigation. 
Tbfy  following  qoestlons  and  snsw 
think,  are  pertinent  to  one  of  tbe  qi 
before  na  for  dedid<m;  tbat  Is.  i 
plalndff  rinsed  to  recelTe  water  ere 
he  had  signed  tbe  contract  Brooks,  11 
was  one  ot  defoidsnt'a  «iq>loy^— a 
boss."  who  attended  to  the  dtfirery  o 
to  the  farmers  for  IxrigatlML  "Q.  I  i 
ask  yon  this  qneetiMi:  Is  It  not  a  fi 
somewhere  about  the  fifth  or  itxflk 
gust  at  your  borne  on  the  Webster  faj 
in  the  presence  ot  Mr.  A.  MiUw.  Mr. 
came,  and  aaked  you  if  you  wa%  g 
take  water,  and  you  said  you  were  nc 
to  take  wator?  A.  He  was  these. 
*Yes'  or  Ha.'  A.  Yes,  sir;  he  wai 
Q.  You  answered  this  man  nothing  v 
asked  you  a  qgeBtl<m7  A.  He  arired  i 
I  told  him  'Na'  •  •  •  He  aaked 
was  going  to  take  water.  Said  I.  Th 
made  no  preparatlona.'  They  bad  i 
fore  this,  to  put  a  lateral  through  the 
I  said,  'How  are  they  going  to  wa 
now?*"  At  anotber  time  in  the  t 
rebuttal,  this  witness  said:  "Q.  Did  y 
refuse  J.  H.  Lewis  to  take  water  frc 
company?  A.  No,  sir;  I  never -did. 
you  ever  refuse  to  take  water  frc 
Brooks?  A.  Na  sir.  Q.  Did  you  ei 
or  state  In  a  conversation  vitber  to  3 
ler  or  Mr.  Cardiff  that  you  Intoided  t 
a  providence  cn^,  and  did  not  Intend 
water  from  the  company?  A.  I  di 
The  persons  Just  named  plalntll 
witnesses  In  the  case,  and  their  acco 
witnesses  are  entirely  dlffer^t  from 
plaintiff.  Tbe  district  court  decided  t 
plaintiff  was  entitled  to  Judgment  foi 
damages,  subject  to  a  credit  of  |S0O. 
this  Judgment  defendant  proaeentes  1 
peal. 

Plaintiff,  as  a  witness,  acknowled 
his  cross-examination  that  on  tbe  d 
days— the  27th  of  June  and  the  Itk  ol 
he  refqaed  to  sign  a  contract  He  gi 
reasoiu  for  not  signing  that  it  was  : 
defendant  would  not  make  preparat 
give  him  water,  and  yet  on  the  2d  of 
when  all  the  harm  possible  had  been 
ed  by  his  crop,  he  signed  a  contract 
he  says  in  bis  testimony  contained 
agreement  made  In  the  early  part 
spring.  The  agreement  referred  to 
verbal  agreement  In  question  enten 
in  tbe  early  part  of  the  year.  A  verba 
ment  Is  as  binding  as  one  which  haa  I 
duced  to  writing,  but  Its  terms  and  coi 
must  be  shown  by  sufficient  testlmoo: 
dilemma,  as  relates  to  plaintiff,  la  1 
at  Urst  refused  to  sign  a  writtei  agr 
and  In  August  following  be  signed 
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on  trial  testified  that  It  contained  all  the 
terms  and  conditions  of  the  original  verbal 
contract  If  this  be  the  case,  It  Is  man- 
ifest, after  reading  this  written  contract,  that 
plaintiff  has  not  complied  with  it  He  was 
to  bare  the  lateral  ditches  ready  to  receive 
the  water,  and  also  the  other  necessary  wa- 
ter coaduita.  This  Is  clearly  stated  In  the 
contract.  Neither  plaintiff  nor  defendant  was 
prepared  and  ready  to  receive  the  water  at 
any  time.  Under  the  written  agreement  em- 
bodying the  conditions  of  tbe  verbal  agree- 
meot,  as  we  have  noted,  he  was  to  notl^  the 
defendant  company  when  ready  to  receive 
the  water.  Not  only  was  he  never  ready, 
but  be  did  not  fnrmsfa  any  notice,  as  re- 
quired In  the  contract  in  controversy,  bnt  at 
all  times  he  positively  declined  to  receive  the 
"tvater.  Defendant  sought  to  prove,  and  did 
elicit  from  two  of  its  witnesses,  the  state- 
ment that  plaintiff  said,  during  the  season 
while  cnltivatlDg  bis  rice,  that  he  intended 
to  rely  upon  the  showers  for  Irrigation,  and. 
It  follows,  not  upon  artificial  Irrigation. 
There  Is  also  testimony  showing  that  about 
the  time  that  plaintiff  refused  to  rective  wa- 
ter after  the  written  contract  had  been  sign- 
ed It  rained,  and  the  crop  was  thereby  Irrigat- 
ed. There  can  be  no  qneetion  that  If  it  had 
rained  prior  to  August  2d.  when  the  written 
contract  was  signed,  and  the  fall  of  rain 
water  had  snfflclently  Irrigated  plaintiff's 
crop,  that  defendant  would  have  had  no 
claim  for  water  supply,  because,  even  accord- 
Ins  to  plaintiff's  testimony,  the  verbal  agree- 
ment Included  no  stipulation  regarding  any 
rental;  besidft,  neither  party.  In  our  Judg- 
ment had  made  any  serious  attempts  to  com- 
ply with  the  agreement  As  this  was  the 
■Itoatlon,  in  our  judgment  the  plaintiff  is  not 
In  a  portion  to  claim  damages  for  failure 
"to  do"  when  he,  according  to  hla  own  tes- 
timony, had  not  bound  himself  to  pay  any 
definite  nmslderatlon,  although  he  had  been 
several  times  requested  to  bind  himself,  bnt 
which  be  declined  to  sign  before  August  2d. 
The  writer  and  organ  of  the  court  Interpreted 
strictly  defendant's  answer,  and  held  ft  to 
the  letter  of  the  spedal  plea  hiterposed  in 
the  answer.  This  involved  a  denial  of  de- 
fendant's plea  of  general  denial,  and  led  to 
an  absolutely  different  conclusion.  The  ma- 
jority of  the  court  held  differently,  and  gave 
some  effect  to  tbe  plea  of  general*  denial,  and 
viewed  the  special  plea  as  at  mo6t  shifting 
the  burden  of  proof,  and  considered  that  it 
contained  no  alwolnte  admission  of  itself 
which  rendered  tlie  defendant  liable.  From 
this  point  of  view,  the  evidence  sustains  our 
decree.  It  is  worth  adding  that  the  year 
1898  wu  the  first  year  that  defendant  un- 
dertook to  irrigate  rice  land,  and  It  was  also 
plaintiff's  first  attempt  to  plant  rice.  There 
were  shortcomings  on  both  sides.  In  view 
of  the  contract  and  the  testimony,  we  have 
arrived  at  the  conclusion  that  the  plaintiff 
left  himself  In  no  position  to  recover  the  dam- 
ag4  clolmedL  It  la  therefore  OTdered,  ad- 


judged, and  decreed  that  the  judgment  ap- 
pealed from  be,  and  It  Is  hereby,  annulled, 
avoided,  and  reversed.  It  Is  further  orders 
ed,  adjudged,  and  decreed  that  plaintiff's  de- 
mand be,  and  it  Is  hereby,  rejected,  at  plain- 
tUTs  costs  In  both  courts. 

On  AppUcfttton  ftir  Rehearing. 

(April  1,  1901.) 

BLANOBARD,  J.  The  answer  filed  In  tills 
ease  Is  not  viewed  as  setting  up  a  special 
defense  In  conflict,  or  inconsistent  with  the 
general  issue  pleaded.  Defendant  In  this 
answer,  *^leadB  the  general  Issue,  and  de- 
nies each  and  every  allegation  In  plalntlfTs 
petition  contained;  and  alleges  that  Amos 
G.  Carr,  plaintiff  herein,  set  out  to  make  and 
did  make  a  "providence  crop'  of  rice  upon 
the  land  he  rented  from  Jas.  R.  Webster 
during  the  year  1898,'and  said  Carr  refused 
to  take  water  from  the  defendant  com- 
pany." There  Is  here  (1)  a  general  denial  of 
the  averments  of  plaintiffs  petition;  (2)  In 
aid  of  this  general  denial  Is  the  allegation 
that  plaintiff  relied  upon  providence— 1.  e. 
precipitation  from  the  clouds— for  water  to 
make  his  crop;  and,  (3)  K  relying,  he  refused 
to  take  water  from  defendant  company  In  the 
sense  that  be  failed  to  make  timely  contract 
for  water,— delayed  signing  the  contract  until 
the  damage,  or  most  of  it  had  been  done. 
This  by  no  means  Is  to  be  regarded  as  a 
special  defense  admitting  the  verbal  con- 
tract alleged  by  plaintiff  to  have  been  made 
In  the  early  part  of  the  year,  and  then  seek- 
ing to  avoid  same  by  averments  of  plalntlfTs 
refusal  to  take  water  under  the  contract 
It  Is  not  a  plea  of  confession  and  avoidance. 
On  the  contrary.  It  is  looked  upon  as  a  spe- 
cial denial  of  any  such  contract  This  left 
it  incumbent  on  plaintiff  to  prove  the  ver- 
bal contract  and  he  failed  to  substantiate 
the  allegations  of  his  petition  In  this  regard. 
The  preponderance  of  evidence  is  the  other 
way.  The  only  contract  sufficiently  estab- 
lished to  have  been  made  Is  the  written 
agreement  of  August  2,  1898.  This  docu- 
ment which  plaintiff  avers  embodied,  and 
was  Intended  to  embody,  the  earlier  verbal 
contract,  falls  entirely  to  refer  to,  or  In  any 
way  to  mention,  the  alleged  antecedent  ver- 
bal contract  On  the  contrary,  the  obliga- 
tion assumed  by  defendant  company  In  this 
written  contract  Is  clearly  one  In  prsesenti, 
to  begin  only  from  that  date,  tor  the  lan- 
guage Is,  "Said  company  hereby  agrees  to 
furnish  water  for  proper  Irrigation  of  a 
rice  crop,"  etc  From  that  day  only,  so  far 
as  this  contract  Is  concerned,  was  there  ob- 
ligation on  the  part  of  defendant  company 
to  supply  water.  And  the  weight  of  the  tes- 
timony Is  that  after  signing  the  contract  the 
plaintiff  refused  to  avail  himself  of  his  water 
privllegea  thereunder, — declined  to  take  wator. 
Following  the  signing  there  were  some  heavy 
ralna,  and  plataitUf  seems  to  have  tmated 
to  ttaeae  for  a  Boffldency  of  water.  The 
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trntb  li,  the  real  damage  to  plalntUTs  rice 
crop  had  been  Incurred  prior  to  ttae  slgnlnf 
of  the  contract  of  Angust  2,  1888.  By  far 
the  greater  loss  he  sustained  was  inflicted 
In  July.  He  had  relied  upon  the  seasons, 
and  they  were  propitious  In  May  and  June, 
but  failed  him  In  July.  The  weather  be- 
came dry  In  tliat  month,  and  a  large  portion 
of  his  crop  greatly  deteriorated,  became 
practically  worthless.  Hie  evidence  estab- 
lishes that  before  this  damage  had  been 
thus  occasioned  plaintiff  was  solicited  to  sign 
the  contract,— the  same  he  signed  after  the 
damage  was  done,— and  declined.  If  he  In- 
tended to  rely  upon  Irrigation  from  defend- 
ant's canal  to  meet  the  requirements  of  his 
rice  crop,  be  should  bare  seasonably  signed 
the  usual  or  customary  contract  for  water. 
Be  had  the  opportunity  to  do  this.  He  was 
asked  to  do  It  He  neglected  to  do  so.  He 
took  his  chances  on  a  "providence"  crop,  and 
must  abide  the  c<msequences.  There  was 
some  small  damage  to  his  remaining  crop 
Incurred  after  the  2d  of  August  (the  date 
when  he  signed  the  contract),  which  might 
have  been  averted  by  irrigation,  but,  since 
be  declined  to  take  water  as  per  his  privi- 
leges under  the  contract,  he  must  abide  the 
loss.  Had  this  plaintiff  signed  the  contract 
(which  he  afterwards  signed)  seasonably,  he 
would  have  had  a  case  sounding  In  damages 
against  defendant  While  a  verbal  contract 
or  agreement  for  a  supply  of  water  would 
have  been  binding  on  the  patties,  such  con- 
tracts are  difficult  to  establish  with  certain- 
ty, and  it  is  unsafe  to  vtij  npoit  them.  Be- 
hearlng  denied. 

BKBAUX,  J.,  adheres  to  views  expressed 
In  the  original  opinion  as  relates  to  the 
averments  of  the  ansvw,  and  cuicars  In 
the  decrea 

PROVOSTT,  J.,  takes  no  part;  this  ease 
having  been  submitted  and  decided  prior 
to  his  taking  his  seat  on  this  bench. 


aoe  la.) 

SsecesslMi  of  BIASCABL  (No.  13.465.)i 
(Snprsme  Oonit  of  Louisiana.  Feb.  IS,  19(0.) 

APPBAIf-JURISDICTION^PABTiaS. 
A  creditor  of  the  auccesaloo,  after  the  ac- 
count of  Its  administration  had  been  filed,  took 
an  appeal  against  the  hemoltwation  by  peti- 
tion and  citation  out  of  court  The  eraditors 
whose  claims  had  been  correctly  carried  od  the 
account  were  protected  by  the  decree,  which  is 
sufficiently  correct  to  protect  their  ri^ts  as 
creditors.  After  dedacthu  their  claims,  the 
amount  remainius  for  dlstnlmtlon  was  less  than 
the  lower  limit  of  the  supreme  court's  jnrisdlc* 
tlon.  Moreover,  the  creditor  did  not  make  the 
creditors,  parties  to  the  Judgment  parties  to  the 
appeal.  In  order  to  sostaln  an  appeal,  all  pai^ 
ties  to  the  Judgment  must  be  made  parttea  to 
the  anwal. 
rSyllabua  by  the  Court) 
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Appeal  from  Judicial  district  court,  parish 
of  Jefferson;  Bmlle  Bost,  Judge. 

In  the  matter  of  the  snccesslon  of  Mlchele 
Mascarl.  Aft^  an  accounting  of  administra- 
tion, Nlcholaa  Lamantia  appeals.  Dismissed. 

Jsmes  D.  Bfignin.  tor  arodlsat  Bnfns  E. 
Foster,  ftir  appdlee  administratrix.  AlAnd 
BL  Biningi,  for  appellees  absoit  tubm  and 

others. 

BBEIAUX.  J.  The  attorney  for  absent 
heirs,  who  is  also  the  attorney  tor  Pauline 
Quezsa.  wife  of  Domlnlck  Prlsconeri,  tutrix 
of  her  minor  chUdren.  Joseph,  Theresa,  Kate, 
and  Frank  Mascarl,  and  as  attorney  of  Made 
DebeUo  and  of  her  htihbandi  moved  to  dis- 
miss the  ajq^al  on  the  following  grounds: 
(1)  That  the  court  is  without  Jurisdiction  r«- 
tlone  materls;  (2)  that  all  the  parties  In  In- 
terest have  not  been  made  parties  to  the  ap- 
peal. The  administratrix  Joins  In  this  mo- 
tion to  dismiss  the  appeaL  Mlchele  Mas- 
carl  died  on  the  14th  of  November,  1886.  In 
December  following  his  succession  was  open- 
ed. His  slater,  Petrlna  Mascarl.  avtfred.  In 
her  petition  to  have  the  suocesslon  opened, 
her  heirship,  and  that  of  the  children  of  Obns- 
tine  Mascarl,  deceased  wife  of  Cal^era  Bo- 
mano;  and  the  heirship  of  the  chUdren  of 
Texedlno  Mascarl,  widow,  of  Antonio  To- 
bueno,  residing  in  Italy.  If  still  living;  and, 
lastly,  the  children  of  the  predeceased  broth- 
er, who  died  in  New  Orleans  on  27th  of  Aptil, 
1800,  leaving  five  children,  four  of  whom  are 
minors.  In  her  petition  for  an  administra- 
tion, the  admiidsbatrlz  averred  that  an  ad- 
ministration was  necessary.  She  prayed  for 
an  Inventory,  which  was  made  In  the  parish 
of  Orleans  on  the  12tb  of  January,  lS9a,  1^ 
Frederick  Deitel,  notary,  diowtng  assets 
amounting  to  $71L  A  prior  invei^ry  had 
been  made  In  the  parish  of  Jefferson  by  John 
B.  Tlllotson,  notary,  showing  property  valued 
at  $1,166.  Petrlna  Mascarl  qoalifled  as  ad- 
ministratrix. In  due  time  the  property  of  the 
succession  was  sold.  The  administratrix  iUed 
a  final  account  of  her  administration,  show- 
ing  the  gross  assets  to  be  92,902.14^  and  the 
llablUUcs  f  1,803.98,  leaving  a  balance  of  $1.- 
69&21  to  be  distributed  amcmg  the  tiehs. 
The  Judgment  app«Ued  from  was  duly  ren- 
dered. It  was  preceded  the  adTwtlse> 
ment  and  notice. 

Whatever  may  be  the  rights  of  fbm  aroel- 
lant  against  the  succession,  the  aTeimento  of 
his  petition  for  an  appeal  do  not  questtoo  12ie 
validity  of  the  claims  of  credltws  carried  «t 
the  final  account  The  evidence  upon  which 
the  account  waa  homologated— that  is,  the 
oath  of  the  administratrix— was  In  the  nsnal 
form,  sustaining  the  correctness  of  each  Itan 
of  the  account  and  thU  has  been  held  suffl- 
dent  Succession  of  Babasse,  00  I«a.  Ann. 
747,  23  South.  910.  Notice  by  adverttsement 
had  heea  given  to  the  creditors  and  aU  con- 
cerned in  the  filing  of  the  account  fiw  homol- 
ogation. Appellants  allegattons  tor  an  ajH 
peal  show  that  he  was  w^  ^S?**  tiu±»A 
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accomit  had  been  filed.  He  Is  not  an  nn- 
known  or  overlooked  creditor,  who  claims  to 
be  entitled  to  a  contribution  from  creditors 
whose  claims  have  alieadj  been  qvrored  1^ 

Judgment 

There  Is  another  ground  of  dismissal  urged 
bf  the  appellee  still  more  fatal  to  the  appeal. 
The  appeal  was  not  taken  la  open  court,  but 
It  was  taken  out  of  court,  after  the  ad- 
journment of  the  court  The  creditors  whose 
claims  have  been  approved  by  the  Judgment 
were  not  made  parties  to  the  ai^ieal.  Appel- 
lant did  not  seek  to  make  them  parties.  The 
petition  does  not  ask  that  the  creditors  be 
cited,  and  the  order  of  appeal  Is  silent  as  re- 
lates to  these  creditors.  No  application  is 
made  to  have  the  case  remanded  In  order  that 
they  may  be  made  parties.  All  parties  to 
ttae  record  must  be  made  parties  to  the  ap- 
peaL  Dewey  v.  Bird,  21  La.  Ann.  209.  The 
want  of  proper  parties  Is  fatal  to  the  ap- 
peaL  Robert  v.  Ride,  11  La.  Ann.  409.  In 
accordance  with  the  role  laid  down  In  repeat- 
ed decisions.  It  only  remains  for  us  to  dls* 
miss  the  appeal.  For  reasons  assigned*  the 
appeal  is  dismissed. 


(106  I4U) 

8TATB  ex  rd.  DOWDELIj  v.  ALLBIN,  Judge, 
•t  al.  (No.  13,7(M.) 
(Snprans  Oonit  of  LoDitdana.  Mardi  18^ 
1901.) 

JUDICIAL  SBQUBSTRATIOM— WHBM    WRIT  18 
GRAJfTBD— BFFBCT^INJUMCTIOH. 

1.  It  is  from  the  averments  of  litigants  that 
the  Judge  must  dedde  whether  or  not  the  writ 
of  Judicial  sequestration  should  issue. 

2.  To  wait  until  the  right  of  title  is  made 
clear,  and  that  of  posaesslon  made  certsiu, 
would  be  to  render  nselesa  and  vaiu  that  pro- 
vision of  the  law  authorizing  resort  to  the  writ 

3.  It  is  held  herein  that  a  previous  writ  of 
injunction  obtained  hy  one  of  the  litigants  was 
not  set  aside  by  the  Judicial  sequestration 
which  was  issued  to  meet  the  requirements  of 
a  later  phase  of  the  controversy.  It  was  mere- 
ly suspended  aa  to  one  of  the  objects  which  he 
who  had  obtained  It  had  In  view,  tIs.  under 
shelter  of  the  writ  cutting  tlie  timb^  from  the 
land  in  controversy. 

4.  But  if  this  were  a  coming  in  conflict  with 
the  injunction,  it  was  a  proceeding  alike  sanc- 
tioned by  the  law  and  commanded  by  con- 
siderations of  justice. 

5.  If  a  court,  on  a  proper  showing  made, 
may  order  the  Judicial  sequestration  of  prop- 
erty, it  does  not  become  shorn  of  this  power  by 
reason  of  the  fact  that  it  had  anteced«atly,  on 
an  ex  parte  showing,  made  some  order  In  ref- 
erence to  the  same  property. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
John  T.  Dowdell,  for  writs  of  certiorari  and 
prohiUtlon  to  A.  CX  Allen,  Judge.  Denied. 

D.  CaiEMT  4b  Son.  for  relator.  Menti  A 
Borah,  for  respondent 

BLANCHAKD,  J.  Prevlonaly  relator  had 
premited  a  petltton  to  the  district  Judge  In 
which  he  r^resented  he  was  oigaged  In  the 
badness  of  getting  out  ties;  that  these  HA 
wers  made  tnun  cypress  timber;  tbat  he  held 


a  contract  from  the  owners  ot  a  certain  tract 
of  land,  which  he  described,  authorizing  him 
to  take  the  timber  therefrom;  and  that  be 
had  entered  upon  the  land  for  the  purpose. 
He  alleged  further  that  the  representatives 
of  the  Orphans'  Home  Society  and  of  the 
Freedman's  Aid  &  Southern  Bducatlonal  So- 
ciety were  Interfering  with  his  work  of  tak- 
ing timber  from  the  land,  and  that  if  this 
Interference  were  persisted  In  it  would  com- 
pletely break  up  his  business  and  cause  him 
Irreparable  Injury.  Verifying  by  oath  the 
allegations  of  his  petition,  he  asked  for  a 
writ  of  injunction  to  prevent  further  disturb- 
ance. On  the  ex  parte  showing  thus  made, 
tha  Judge  (respondent  herein)  granted  the  In- 
Junctl<m.  To  this  petition  the  Orphans* 
Home  SocIet7  and  the  Freedman's  Aid  & 
Sontbwn  Educational  Society,  made  defend- 
ants, answered,  setting  up  in  tbemselves,  as 
owners  In  lndlvlBl<m,  title  to  the  land  where- 
on relator  had  ent^«d,  and  from  which  he 
was  cutting  tlmba.  'niey  averred  they  had 
acquired  this  title  in  1867,  and  had  been  in 
p06ses8i<Ki  of  the  land  as  owners  ever  since, 
imder  recorded  deeds,  and,  adding  to  the 
period  ot  their  own  possessltm  that  of  their 
vendors,  th^  had  possessed  as  owners  for 
over  SO  years,  and  this  possession  had  been 
open,  public,  and  notorious.  Th^  denied 
tbat  any  one  had  given  the  plalndfC,  Dowdell 
(relatmr  hMreIn),  authority  to  cut  timber  from 
the  land,  and  that  if  any  persons  bad  under- 
taken to  do  BO,  their  act  was  null,  since  they 
were  not  the  owners.  They  further  asserted 
that  the  plaintiff  (relator)  well  knew  the  land 
in  question  was  their  proper^,  for  prior  to 
going  upon  the  same  to  cut  ties  he  had  ap- 
plied to  them  for  permission  to  take  the  tim- 
ber therefrom  and  had  been  refused.  Tbey 
decUred  his  attempt  to  gain  possession 
through  the  vnit  of  Injunction  was  a  snbter^ 
fuge,  using  the  machinery  ot  the  court  to  ef- 
fectuate a  purpose  he  had  failed  to  accom- 
plish by  private  agreement  and  that  his  In- 
tentica  was  to  maintain  the  Injunction  only 
so  long  as  he  could  get  the  timber  off  the 
land,  which  timber  constituted  almost  Its  sole 
value.  The  filing  of  this  answer  to  relator's 
Injunctl(m  suit  was  followed  by  the  institu- 
tion before  the  same  court  oi  an  action  by 
the  Orphans'  Home  Sodety  and  the  Freed- 
man's Aid  ft  Southern  Educational  Society 
against  Dowd^  In  which  tbelr  title  to  the 
land  was  set  up  substantially  as  given  In 
OkAt  answer  to  his  snlt  They  referred  to 
the  adverse  claim  set  up  by  Dowdell,  and  to 
the  Injunction  he  had  sned  oat  and  repre- 
sented that  he  and  others  In  collnslmi  with 
him  w»e  engaged  In  a  scheme  to  hold  pos- 
session of  the  land  until  tta^  could  denude  it 
of  Its  timber.  Th^  represented  anew  Dow- 
dell's  previous  acknowledgment  ot  their  own- 
ership^ by  seeking  to  contract  with  them  for 
permlssim  to  cut  the  timber,  etc.  They 
averred  their  property  was  la  danger  of  be- 
ing despoiled,  to  their  Irreparable  Injury, 
since  Dowdell  and  Us  associates  were  Irre 
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sponsible,  and  that  nnleBS  the  court  Inter- 
.-ened  the  devestatlon  and  epollatlon  would 
be  accompUfihed  before  the  Injunction  ault 
filed  by  Dowdell  could  be  tried,  and  there 
would  be  left  to  the  petlttonere  only  "a  ru- 
ined, dilapidated,  and  plundered  swamp"; 
i>owdelI  and  his  associates  having  reaped 
the  harvest  of  timber,  and  gone  off  with  the 
only  thing  of  value  In  the  contest  The 
prayer  of  thla  petition  was  for  "such  conserv- 
atory orders  as  the  court  may  deem  propar 
for  the  iH^servatlou  of  the  property  p«idlng 
the  litigation,"  and  for  Judgment  decreeing 
their  ownership,  etc  Oath  was  made  to  the 
truth  of  the  averments  contained  lu'  the  peti- 
tion. On  this  showing,  and  In  view  of  the 
whole  situation  as  presented  to  him  by  this 
double-barreled  litigation,  the  judge  of  fhe 
district  court  thought  the  Interests  of  Justice 
required  the  court's  further  Intervention;  and 
accordingly  he  made  an  order  in  the  last  suit 
filed  directing  the  judicial  sequestration  of 
the  land  and  its  timber,  both  standing  and 
cut,— the  same  to  be  held  in  the  custody  of 
the  sheriff  until  tiie  respective  rights  of  the 
parties  could  be  adjudicated.  After  vainly 
endeavoring  to  secure  an  order  of  revocation 
of  the  judicial  sequestration,  Dowdell  applied 
to  this  court,  in  the  proceedings  now  before 
us,  for  its  writ  of  prohibition  and  certiorari, 
to  prevent  the  respondent  judge  from  pro- 
ceeding further  In  the  matter  of  the  judicial 
sequestration,  and  to  obtain  the  annulment 
of  the  same,  as  being  In  violation  of  the  writ 
of  injunction  which  the  relator  had  previ- 
ously obtained.  The  contention  Is  that  the 
judge,  by  directing  the  Judicial  sequestration, 
has  practically  disregarded  and  set  at  naught 
the  Injunction;  that  the  latter  cannot  be  col- 
laterally and  Incidentally  nnlllfled  by  the  is- 
suance of  a  counter  writ  from  the  same  court; 
and  that,  until  regularly  dlssolvedf  the  in- 
junction must  be  recognized,  upheld,  and  en- 
forced as  a  valid  and  effective  writ  subject 
to  attack,  modiflcatlou,  or  dissolution  only 
In  the  ivoceedlng  In  which  It  was  Issued. 
The  Judge  Justifies  his  action  by  the  state- 
ment that  the  litigation  poidlng  In  his  court 
showed  an  earnest  contest  over  the  owners 
ship  of  real  property,  with  the  apparent  right 
of  possession  in  one  litigant  being  no  greater 
than  in  the  other;  further,  that  his  court  was 
about  to  adjourn,  at  the  time  the  Judicial 
sequestration  was  issued,  for  the  summer 
vacation,  and  It  was  made  to  appear  by  the 
sworn  statements  of  the  Orphans*  Home  So- 
ciety and  its  alleged  co-owner  that  pending 
the  vacation  and  poidlng  the  trial  of  the 
BuitB  filed  the  swamp  land  In  controversy 
would  be  mined  by  the  actl(m  of  the  relator, 
and  further  litigation  over  the  same  rradered 
fruitless.  He  declares  the  case  was  one 
which,  under  Oode  Prac.  art.  274,  called  for 
the  action  he  took.  viz.  taking  the  possession 
of  the  thing  in  dispute  from  the  disputants 
and  putting  the  same  in  the  custody  of  the 
Bbnlff  until  the  question  of  title  and  right  of 
posiMStaa  conU  be  flnallj  adjudged;  tiwt 


from  the  avermaiti  at  Utigants  must  the 
Judge  decide  whetiier  or  not  the  writ  of  Jndl- 
dal  sequestration  should  Issue;  that  to  wait 
until  the  right  of  titie  was  made  clear,  and 
that  of  possession  made  cwtain,  woold  be  to 
render  useless  and  vain  that  provision  of  the 
law  authorizing  the  resort  to  judicial  seques- 
traticm,  which  is  a  conservatory  writ  to  be 
exercised  in  the  sound  discretion  of  the  court 
to  protect  real  property  pending  the  settle- 
ment of  the  question  of  its  ownership^  He 
denies  that  the  sequestration  as  ordered  nul- 
lifies the  previous  injunction,  but  merely  sus- 
pends the  operations  of  the  relator  in  ibe 
matter  of  taking  the  timber  from  the  land 
in  dispute,  and  maintains  the  status  quo  nntU 
the  rights  of  the  claimants  can  be  Aet&- 
mined. 

Ruling,  mie  two  suits  (that  of  Dowdell 
against  Orphans*  Home  Society  et  aL  and  that 
of  the  latter  against  Dowdell)  are  pending  in 
the  same  court  It  Is  one  and  the  same  con- 
troversy. The  cases  might  well  be,  and 
should  be,  consolidated  and  tried  together. 
All  that  is  set  up  in  the  separate  action 
brought  by  the  Orphans'  Home  Society  and 
its  co-ovmer,  and  all  that  Is  prayed  for  there- 
in, might  well  have  been  set  up  and  prayed 
for  in  their  answer  filed  to  the  Injunction  suit 
brought  by  DowdelL  And,  bad  they  made 
the  whole  Issue  In  their  answer  to  that  snit 
the  judicial  sequestration.  If  IssuaUe  under 
the  circumstances,  could  Just  as  well  have 
issued  in  that  cause,  following  thdr  answer, 
as  It  did  in  the  separate  suit  to  which  they 
resorted.  So  it  is  not  the  case  of  one  writ 
in  one  pending  cause  issuing  to  come  in  con- 
flict with  another  writ  in  another  poiding 
cause.  Neither  is  It  regarded  as  jMreeenting 
objectionably  the  case  of  the  issuance  of  con- 
flicting writs  in  the  same  cause.  Dowdell, 
on  an  ex  parte  showing,  obtained  an  injunc- 
tion which  dispossessed  tiie  Orphans'  Home 
Society  and  its  co-proprietor  of  real  property 
they  clainked  to  own,  and  which  went  even 
further,  tor  It  practically  authorized  Dow- 
dell to  denude  the  land  of  Its  timber.  At 
least  that  was  to  be,  and  would  have  been, 
the  ^ect  of  the  injunction.  And  be  had 
adroitiy  so  drawn  his  petition  as  to  make  the 
injury  to  him.  against  which  be  invoked  the 
injunction,  appear  Irreparable.  Thla  to  pre- 
clude dlsat^ntion  of  the  InJnnctitHi  on  bond. 
But  when  the  other  side  of  the  controversy 
came  to  he  presented,  flrst  in  the  answer  ta 
the  Dowdell  suit  and  next  in  the  petition  in 
the  separate  suit  brought  by  those  against 
whom  the  Injunction  was  directed.  It  ap- 
peared that  an  earnest  contest  was  on.  In- 
volving the  ownership  and  right  of  posses- 
sion of  real  property;  and.  as  the  Bltnation 
then  presented  Itself,  unless  the  court  oi^ 
dered  its  judicial  sequestration  one  of  the 
claimants  would  devastate  the  property,  to 
the  Irreparable  Injury  of  the  other  claimants. 
It  Is  difficult  to  c<mcefve  a  case  more  <dearly 
anthoriEtng  a  Judge  to  malce  use  of  the  power 
vested  in  him     artldes  278  and  374  «f  ttt 
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Code  of  Practice,  and,  taking  the  temponix 
poaaosslmi  of  the  property  from  both  dalni- 
anta,  hoM  It  In  the  ctutody  ct  bis  court  until 
be  could  puB  upon  the  merits  ot  the  rival 
contoitlooi.  By  doing  tUt  the  writ  of  In- 
J  miction  which  Dowdell  had  obtained  was 
not  let  aelde.  It  was  morely  auspended  as 
to  one  of  the  objecta  which  he  who  bad  ob- 
tained it  had  in  Tlew,  yit.  under  shelter  of 
the  writ  cutting  the  timber  from  the  land. 
But  if  tUs  were  a  coming  In  conflict  with 
the  Injonctlon,  then  it  was  a  legal  conflict 
In  the  s«ise  that  It  was  a  iKoceedlng  alike 
aancUoncd  hr  the  law  and  commanded  by 
consldemtlons  of  jnaticer-to  hold  and  main- 
tain the  status  until  the  court  could  pass 
upon  the  rights  of  pn^riy.  If  a  court,  on 
a  proper  showing  made,  may  order  the  Jndi- 
clftl  sequestratlfflu  of  propwtr.  we  do  not  un- 
doratand  that  It  Is  shorn  of  this  power  by 
reason  of  the  tact  tbat  it  had  antecedentlj, 
on  an  ex  parte  showing,  made  some  order  in 
reference  to  the  same  prc^mrty.  In  such  a 
case  aa  hen  presented  the  Judge  sits  as 
chancellor  vested  with  discretiaD  to  giant  the 
equitable  order,  taking  posaesaiim  tnm  both 
litigants,  and  holding  tiie  proper^  in  the  ens- 
tody  of  his  court  to  prerent  its  waste  and 
delapldaticm.  whether  these  would  result 
from  acts  eztrajudldal.  or  fnmi  those  which 
It  Is  sought  to  protect  and  sanction  Iqr  ex 
parte  judicial  orders.  It  Is  ordered  that  tiie 
rule  nisi  which  Issued  herein  be  discharged, 
and  that  the  writs  applied  for  be  denied,  at 
the  cost  of  relator. 


a05  la.) 

OITT  OF  KSJW  ORLEANS  T.  GHAPPUIS. 

(No.  13,618.) 

<Saprenie  Court  of  LonUiana.   March  18^ 

1001.) 

CRIUINAI.  lAW— ACCUSATION— VIOLATION  OP 
ORDINANOB  —  APPBAL  —  RBTIBW  —  CONSTI- 
TUTIONAL  LAW— H0U8B  OF  ILL  FAHB— RB- 
HOVAL. 

1.  A  party  charged  with  crime  Is  entitled  to 
be  fairly  Informed  of  the  nature  and  cause  of 
the  accusation  against  him.  There  is  a  class  of 
cases  where,  by  reason  of  the  special  nature  ot 
the  offense,  the  charge  may  be  general;  bnt  In 
Kuch  cases  the  coart  or  the  part7  may  require 
the  prosecuting  officer  to  furnish  the  defendant 
with  a  bill  of  partlcnlara  sbowing  the  particu- 
lar facta  relied  on. 

2.  Parties  sentenced  to  fine  or  Imprisonment 
under  a  municipal  ordinance  have  the  right  to 
httve  the  legality  and  constitutionality  of  the 
ordinance  tested  in  the  8iu>reme  court,  and  to 
bare  matters  placed  in  the  lower  court  in  snch 
shape  as  to  enable  the  appellate  court  to  have 
the  issue  properly  presented.  The  superrlsory 
powers  of  the  supreme  court  can,  in  proper 
cases,  be  invoked  to  secure  that  right. 

3.  The  supreme  court  is  not  authorized  on  an 
Appeal  to  it  from  a  sentence  of  fine  and  imprls- 
nnment  under  a  municipal  ordinance  to  reverse 
the  judgment  tor  an  error  in  the  decision  of  the 
facts  upon  which  are  dependent  not  the  legali- 
ty or  constltntionallty  of  the  ordinance,  but  the 
guilt  or  Innocence  of  the  accused  under  the 
ordinance. 

4.  Whare^  oa  an  appeal  to  the  aupreme  eonrt 
from  a  santenoe  ot  oiie  and  Imprisonment  nn= 
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der  a  mnnldpal  ordinance,  the  record  discloses 
the  existence  In  the  lower  court  of  an  Issue  up- 
on which  the  sentence  could  be  made  to  rest 
independeptly  of  any  question  as  to  the  legality 
and  constitutionality  of  the  ordinance,  and  evi- 
dence under  that  issue  supporting  the  sentence, 
the  appeal  will  be  dismissed. 

6.  A  criminal  law  la  not  to  he  pronounced  nu' 
constitutional  merely  because  of  following  lit- 
erally ita  broad  and  general  twaa,  acta  perfee^ 
1y  legal  might  be  made  the  subject-matter  of  a 
«iminal  accusation.  The  proper  course  Is  to 
read  out  of  the  purview  of  uie  law  mattera 
clearly  not  intended  to  fall  nnder  It  State  t. 
Kesaley,  23  Sonth.  900,  50  La.  Ann.  761. 

6.  A  cha^e  of  nnconstltntionati^,  directed 
as  a  whole  aEalnst  an  ordinance  containing  six 
different  sectiona,  will  fail  if  any  of  the  sec- 
tions are  raatalnable.  The  charge  should  be 
made  against  a  particular  i^ecifled  section  or 
sections. 

7.  The  owner  of  a  building  lif  which  she  has 
maintained  a  house  of  III  fame  will  not  be 
forced  to  move  from  her  house  on  notice  from 
the  mayor  to  that  effect,  if  she  immediately 
alters  her  conduct,  and  abandons  her  occupa- 
tion; though  she  mar  be  punished  for  her  paat 
acts  on  substantive  oiarges  and  proof. 

(Syllabus  by  the  Court.) 

Appeal  from  recorder's  court  of  New  Or- 
leans; Andrew  P.  Marmouget  Judge. 

Alice  Gb^puls  was  convicted  of  violating 
a  dly  ordinance,  and  she  appeals.  Dismiss- 
ed. 

Samuel  L.  Oilmore,  01^  Atty.,  and  Arthur 
McGuIrk  and  M.  Dracoa  DImltry,  Asst  City 
Attys.,  for  appdiee. 

NICHOIiLS.  C.  J.  The  affidavit  befbre  the 
recorder,  on  whldi  the  Judgmoit  appealed 
from  was  rendered,  charged  the  defendant 
with  havhig  on  the  5th  day  of  July.  190a 
"willfully  violated  City  Ordinances  18,082  and 
18,485,  Council  Series,  relative  to  lewd  and 
abandoned  women."  By  this  judgment  de- 
fendant was  condemned  to  pay  a  flue  of  fS, 
and,  In  default  thereof,  to  iminrlsonment  for 
10  days.  Beferrfng  to  the  record,  we  find 
coplee  of  two  city  ordinances;  one  ordinance 
omtainlug  nine  sections,  the  other  ordinance 
c<mtalnlng  one  section.  The  second  ordi- 
nance is  an  amoidment  of  the  first.  Both 
ordinances  refer  to  tiie  same  subject  The 
defendant  demurred  to  the  complaint,  dtar- 
glng  that  the  ordinances  were  unconstitu- 
tional. The  recorder  overruled  the  demurrer, 
and  the  case  went  to  trial,  and,  on  evidence 
adduced,  defendant  was  found  guilty. 

A  party  charged  with  crime  is  oititied  to 
be  fairly  Informed  of  the  nature  and  cause  ot 
the  accuaatimi  made  against  him.  .l^ere  is 
a  clasa  of  cases  In  which  the  diarge  may  be 
general  by  reason  of  the  spedal  nature  of  the 
offense,  but  in  such  cases  the  court  or  the 
party  may  require  the  prosecuting  officer  to 
furnish  the  defendant  with  a  bill  of  particu- 
lars showing  the  particular  facts  relied  on. 
Clark,  Cr.  Proc.  I  82  et  seq.;  Id.  1  161  et 
seq. 

Parties  sentenced  to  flue  or  Imprisonment 
nnder  a  municipal  ordinance  are  «ititled  by 
constitutional  provision  to  test  the  legality 
and  constitutionality  at  the  <ndlnancMv  Ap- 
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peal  to  the  supreme  court,  and  carries  -with 
It  the  right  to  have  matters  ];daced  In  the  re> 
carder's  court  In  such  a  shape  as  to  have  the 
legality  and  constitutionality  of  the  ordi- 
nance fairly  submitted  to  the  appellate  court. 
If  that  right  be  denied  them,  they  have  the 
right,  after  exhausting  proper  efforts  In  the 
recorder'a  court  to  have  mattes  so  placed, 
to  hare  recourse  for  relief  to  this  court  un- 
der Its  superTlsory  power. 

Where  an  ordinance  contains  six  or  nine 
sections,  one  or  more  of  the  sections  may  bo 
constitutional,  and  the  others  not.  A  gen- 
eral charge  of  having  violated  the  ordinance 
as  a  whole,  followed  by  a  trial  and  judff- 
ment  Tlthont  specific  findings,  would  leave 
matters  uncertain  as  to  the  violation  of  which 
section  of  the  ordinance  the  accused  had 
been  found  guilty.  If  he  had  been  found 
guilty  under  one  of  the  constitnUonal  sec- 
tions.  he  would  have  no  right  to  contest  ttie 
unconstitutionality  of  the  other  sections. 
The  defendant  did  not  call  for  a  bill  of  par- 
ticulars In  the  recorder's  court,  but  she,  after 
filing  a  demurrer,  went  to  trial  on  the  gen- 
eral charge  of  having  violated  the  two  or- 
dinances. When  found  guilty,  she  did  not 
appeal  to  the  criminal  district  court  for  the 
piulBh  of  Orleans,  under  article  139  of  the 
constitatlon,  nor  did  Ae  ctnne  to  tbls  coort 
under  Ha  supervisory  powers,  but  came  to  It 
through  an  appeal,  in  whldi  form  of  remedy 
its  powers  are  extremely  limited.  We  are 
not  authorized  to  reverse  the  Judgment  for  an 
error  In  the  decision  of  the  facts  upon  which 
are  dependent  not  the  legality  and  unconsti- 
tutionality of  the  ordinance,  bat  simply  the 
guilt  or  Innocence  of  the'  accused  under  tbe 
ordinance.  W«  cannot  tell  from  the  record 
before  as  of  the  vlolattott  of  which  section 
or  sections  of  the  ordinances  the  recorder 
found  the  appellant  guilty.  There  are  sec* 
tlons  of  the  ordinance  which  could  constl- 
tutionally  form  the  basJa  ttye  a  legal  Judg- 
ment of  conviction  for  tfa^r  violation.  If  sus- 
tained by  evidence,  and  there  is  evldrace  in 
the  record  tending  to  support  a  judgment 
under  one  or  more  of  these  sections.  If  de- 
fendant In  fact  violated  section  5  of  the  or- 
dinance, she  could  have  been  legally  convict- 
ed to  fine  or  imi«lB(«iment  under  section.  6, 
Independently  of  any  action  whatever  having 
been  taken  by  the  mayor. 

A  notice  from  the  mayor  In  tbe  premises 
would  have  been  merely  In  the  nature  of  a 
putting  In  default  The  simple  act  Itself  of 
"falling  to  obey  the  mayor's  notice,"  would 
not  constitute  a  substantive  offense.  The  no- 
tice and  the  violation  of  the  notice  woold  only 
enter  incidentally  toto  tbe  accusation  as  one 
of  tbe  steps  leading  up  to  the  in*osecation. 
We  cannot  say  the  recorder  undertook  to 
convict  defendant  of  having  simply  violated 
a  notice  from  the  mayor,  without  having  had 
affirmatively  proved  to  his  satisfaction  the 
existence  of  the  facts  upon  which  that  notice 
was  based,  and  which  would  legale  Justify 
th»  convlctioa.  It  wUl  be  observed  that  tbe 


Judtment  of  the  eoort  was,  not  that  tbe  ap- 
peUant  should  move  from  ber  bouse  and 
borne,  but  that  she  should  be  fined  ftve  dol- 
lare  or  impdsonment  for  a  certain  establish- 
ed prior  Illegal  act  If  defendant,  betac 
gnilty  under  section  0  o^  the  ordtnance.  and 
served  with  the  notice  from  the  major, 
which  is  referred  to  In  the  ordiaance,  bad 
not  obeyed  It  by  moving,  but  had  none  the 
less  at  once  changed  fa«c  mode  of  Ufe,  or 
given  up  her  illegal  occnpation,  vte  scarcely 
think  the  recorder  would  have  made  the 
mere  refusal  to  move  the  ground,  for  bia 
Judgment  He  might  well,  boweyer.  In  apita 
of  this  fact,  have  found  her  guilty,  and  mstr 
fenced  her  for  having  violated  tbe  wdtoanoe 
prior  to  the  (diange  in  her  Ufe  (nt  bminess. 
In  State  v.  Mack.  41  La.  Ann.  1079,  6  South. 
808,  this  court  said  that  ordinances  shoukl 
receive  a  reasonaUe  eoBStmcttonk  Wa  can- 
not j^omovnce  laws  or  ordinances  nnconstl- 
totional  fmn  the  simple  fact  that  their  ternu 
are  so  general  that,  by  following  blintiUy  and 
literally  their  very  letter,  parties  might  be 
convicted  and  ponlabed  for  acts  perfectly  le- 
gal,—because.  In  other  words,  their  jurovl- 
slons  ml^t  be  extended  In  their  application 
beyond  thtfr  legitimate  and  intended  Bc<H>e^ 
State  V.  Keasley,  00  La.  Ana.  76L  23  Sooth. 
900.  The  proper  coarse  to  be  followed  un- 
der each  drcumstances  Is  to  read  out  of  tbe 
purview  of  the  law  or  the  ordinance,  as  not 
intended  tbezeby,  matters  which,  if  neces- 
sarily to  be  ettfbvced  under  them,  would 
render  them  unconstitutional.  It  Is  to  be 
presumed  that  Judges  will  follow  that  course. 
There  are  sections  In  the  ordinances  In  this 
case  which  would  not  be  sastalnaUe  If  they 
were  intended  to  be  made,  and  eonld  f  orceOy 
be  made,  to  cover  all  cases  falling  under 
their  very  broad  and  general  terms:  but  we 
must  assume,  as  we  have  said,  that  when 
they  are  soi^ht  to  be  applied  th^  will  be 
restricted  witiiln  proper  limits.  It  will  be 
time  enough  to  discuss  tbe  question  of  the 
force  and  authority  of  the  dty  conncll  to  de- 
prtve  a  citizen  of  tiie  bm^t  of  a  ahslter,  or 
a  bonse  or  hMne,  simply  becanse  she  may 
be  an  Immoral  person.  If,  when  In  the  oc- 
cupimGy  of  that  bonse  or  borne,  she  be  not 
gollty  there  of  Immorality  ^ubbaid  t. 
Moore,  24  Ia.  Ann.  S92).  when  any  case  of 
that  character  should  arise  and  call  for  a 
dsdsioD. 

Appellant  urges  tiiat  tbe  records  refused 
to  allow  evidence  to  show  that  she  bad,  aft- 
er she  received  notice  from  the  mayOT,  done 
no  act  by  reason  of  wbldi  she  coold  be  le- 
gally found  guilty  under  tbe  ordlnancn.  and 
counsel  Insists  that  the  recorder  was  vi^ 
oat  warrant  or  Justification  In  bringing  un- 
der the  term  'lewd  and  abandtmed  women" 
a  woman  whose  relations  with  a  particular 
man  were  those  of  husband  and  wife  wltl^ 
out  their  being  snch  in  fact.  It  Is  trae  that 
the  recorder  did  restrict  the  evidence,  but 
we  cannot  say  that  the  reason  for  restricting 
It  was  that  soggestsd.   He         weB  luTe 
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deemed  the  efildence  Irrelevant  la  view  of 
other  evidence  going  to  show  proper  cause 
for  the  conTlctlon  ootBide  of  the  paxtlcalar 
Issue  which  appellant  was  seeking  to  raise. 
^Ve  have  no  reason  to  suppose  that  the  re* 
corder  constmed,  as  It  Is  suggested  he  did, 
the  term  "lewd  and  abandoned  women."  If 
the  recorder  merely  misapplied  the  law,  de- 
fendant had  means  of  relief  from  the  errot 
by  appeal  to  the  criminal  district  conrt 

We  cannot  say  from  the  record  that  the 
judgment  of  the  recorder  was  not  a  legal  con- 
viction, based  upon  a  constitutional  section 
oC  the  ordinance.  The  demurrer  was  a  geit- 
eral  one,  directed  against  the  ordinance  as  a 
whole.  He  was  Justified  in  overruling  It  If 
parts  of  the  (a^nances  could  successfully 
resist  the  attat^  We  think  there  were  sec* 
tlons  of  that  character  In  the  ordinances.  As 
matters  stand,  we  cannot  reverse  the  jodg* 
nwnt  The  appeal  Is  dlamined. 


CITY  OP  NHW  ORLEANS  T.  OHAPFOIS. 
(Mo.  18.619.) 

(Snpreme  Conrt  of  LoulriaMU   BAareh  IS, 
1001.) 

HOUSB  <»•  ILL  FAHB-NOnca  TO  ABANDON— 
PROCBDURB. 
A  house  without  the  prescribed  limltB,  as 
defined  br  ordinances  of  tne  city  of  New  Or- 
leans, wUch  ts  being  used  for  panoses  of  pros- 
titutioo.  may  be  proceeded  against  and  cloa^  to 
such  purposes,  and  Its  occupants  forced  to  re- 
move; but  wheuevCT  a  house  is  denounced  as 
one  of  ill  fame,  and  notice  to  vacate  is  given, 
the  occupant  Is  entitled  to  raise  and  have  tried 
the  issue  of  the  immoral  use  of  the  premises,  or 
the  character  of  the  house,  before  conviction 
for  not  moving  can  legally  he  made. 
(SyUabns  by  the  Oourt) 

Appeal  from  recorder's  court  of  Mew  Or- 
leans; Andrew  P.  Marmonget  Judge. 

Alice  Chappuls  was  convicted  of  violating 
a  city  ordinance,  and  she  appeals.  Dis- 
missed. 

Sanuid  I/.  Oilmore,  aty  Atty.,  Arthur  Mc- 
Gnltk  and  M.  Dracos  Dlmltry,  Asst  City 
AttyiL.  few  appellea 

KiAMOHARD,  J.  Defendant  was  proceed- 
ed against  for  violation  of  City  Ordinance  No. 
18,062,  as  amended  by  Ordinance  No.  13,486, 
Douncn  Series.  The  time  laid  was  July  2, 
1800;  the  place,  house  No.  1,021  Custom- 
house stneet  The  flrst  section  of  the  ordi- 
nance prescribes  the  limits  within  which,  for 
the  present,  public  prostitutes,  ox  women  no- 
torionsly  abandoned  to  lewdness,  may  reside. 
To  be  more  exact,  It  prescribes  the  limits 
wlthont  which  they  shall  not  reside  and  ply 
their  vocation.  The  second  section  makes  It 
unlawful  to  rent  or  lease  any  house,  build- 
ing, or  room  to  any  woman  notoriously  aban- 
doned to  lewdness,  or  for  Immoral  pur- 
poses, ontslde  of  the  limits  prescribed  in  the 
first  sectlcm.  The  third  section  forbids  aban- 
doned wonun  to  stand  upon  the  sidewalks 


In  front  ac  near  the  premises  tiiey  occnpyr 
etc,  or  to  accost  persons  passing  by,  or  to 
stroll  about  the  city  streets  Indecently  at- 
tired, or  to  behave  in  public  In  such  way  as 
to  offend  good  morals,  etc.  The  fourth  sec- 
tion makes  it  unlawful  for  lewd  women  to 
frequent  barrooms,  etc.  The  fifth  section 
makes  it  unlawful  for  any  person  to  estab- 
lish  or  conduct  a  house  of  prostitution  or  as- 
slgnaticm  without  the  limits  prescribed  in 
section  1.  The  sixth  section  declares  that 
whenever  such  a  bouse,  within  or  without 
the  limits,  may  become  dangerous  to  public 
morals,  the  mayor  may  order  the  occupant 
of  such  house  or  room  to  remove  therefrom 
within  five  days;  prescribes  how  the  nptlce 
of  r^oval  shall  be  given  ot  served;  and  de- 
clares that  any  occupant  of  a  house  or  room 
so  notified  to  vacate,  who.  falls  to  do  so  with- 
in five  days,  shall  be  pnnlshed  as  prescribed 
in  Becti<Hi  8  of  the  ordinance.  The  seventh 
section  gives  the  mayor  power  to  close  such 
house  or  room  In  the  event  the  occupant 
falls  to  remove,  notwithstanding  the  Infilc- 
tl<»i  of  the  penalty  for  not  removing  upon 
the  notice  given,  nie  eighth  section  de- 
clares that  any  one  violating  the  provisions 
of  the  OTdinance  shall  be  punished  by  the  re- 
corder having  jurisdiction  by  fine  not  ex- 
ceeding $6.  or  10  days'  Iminrisonment  in  de- 
fault of  paymmt,  for  the  first  offense;  and 
by  fine  not  exceeding  $10,  or  20  days'  Im- 
prlsonmHit  In  default  of  payment,  for  the 
second  offense,  etc.  The  ninth  section  de- 
clares each  day  any  person  continues  to  vio- 
late the  provisions  of  the  ordinance  shall 
constitute  a  separate  offense.  What  one  or 
more  of  the  many  different  acts  and  things 
this  ordinance  describes  and  prohibits  the 
defendant  was  accused  of  violating  does  not 
appear.  The  affidavit  made  charges  her,  in 
general  terms,  only  with  violating  the  ordi- 
nance. When  the  case  was  called  for  trial. 
It  was  defendant's  right  to  require  the  prose- 
cution to  specify  what  particular  provision 
or  provisions  of  the  ordinance  she  was  ac- 
cused of  violating.  She  did  not  do  this,  but, 
Instead,  filed  a  plea  setting  up  the  uncon- 
stitutionality and  Illegality  of  the  ordinance, 
and  charging  it  to  be  unreasonable,  oppres- 
sive, etc.  Qn  the  Issue  thus  made  trial  was 
bad,  with  the  rrault  that  she  was  convicted 
on  the  general  charge  of  violating  the  ordl< 
nance,  and  this  appeal  followed. 

This  tribunal  has  not  the  Jurisdiction  to 
go  Into  the  evidence  adduced,  and  to  deter> 
mine  the  fitcts  of  the  case,— whether  from 
the  testimony  the  accused  Is  guilty  or  not. 
Undoubtedly,  many  of  the  provisions  of  the 
ordinance  attacked  are  constitutionally  and 
legally  valid,  and  since  to  that  alone  Is  our 
inquiry  limited,  and  since  we  know  not  what 
one  or  more  of  Its  provlsltms  she  stands  con- 
victed of  having  violated,  we  must  needs 
sustain  the  conviction  and  dismiss  the  appeal. 
We  would  say,  however,  It  may  well  be  that 
some  one  or  more  of  the  provisions  9f  the 
ordinance  might  not  staad  the  test  of  ^^1- 
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Ity  applied  to  same.  e«peclall7  In  tiie  nuuiner 
of  the  enforcMnent  thereof.  For  Instance, 
had  It  i^peared  from  the  record  ot  this  case 
that  the  mayor  had  by  ex  parte  order  ad- 
judged this  woman's  house  to  be  a  house  of 
lU  fam^  and,  bo  judging,  had  given  her  no- 
tice to  vacate  within  five  days,  and  she  had 
failed  to  so  vacate,  and  had  then  been  pro- 
ceeded against  solely  tor  not  vacating,  and 
had  been  cwvlcted  and  fined  on  this  charge, 
she  might  well  be  entitled  to  relief  on  appeal 
here.  The  notice  to  vacate  given  by  the 
mayor.  If  a  house  be  In  use  for  Immoral  por- 
poees,  is  well  enough,  but  the  occupant  of 
the  hotise  Is  entitled  to  raise  and  have  tried 
the  Issue  of  the  Immoral  use  of  the  premises 
ot  character  of  the  house  before  conviction 
for  not  moving  can  legally  be  made;  and, 
when  this  Issue  Is  raised,  It  Is  Incmnbent  <mi 
the  prosecution  to  show  the  character  of  the 
house  to  be  such  as  justifies  the  notice  to 
vacate,  and  warranting  the  ccnvlctlon  de- 
manded for  not  vacating.  the  reasons 
herein  given,  and  those  assigned  In  the  opin- 
ion this  day  handed  down  In  the  cause  Xo. 
13.618  on  the  docket  of  this  court,  bearing 
the  same  titie  and  between  the  same  parties, 
on  a  similar  charge  against  tills  defendant 
(2S  South.  721),  It  Is  ordered  that  the  appeal 
herein  be  dismissed,  at  the  costs  of  the  appel- 
lant 


(lOB  La.) 

STATE  ex  tel.  MILLAUDON  et  al.  t.  SQH- 
VXRYTLLE,  Judge.  (No.  13,90a) 

(Bupreme  Conrt  of  LoaisiaDa.  April  1,  1901.) 
UANDAHCS— GRANT  OF  RELIEF— COSTS. 

On  the  relators'  petitiou  for  a  maodamut 
the  relief  sought  had  been  secured  before  the 
application  for  mandamos  was  prraented.  Aft- 
er the  rale  nisi  had  been  issued,  the  rule  to  tax 
costs  was  tried  and  the  amount  fixed.  The 
right  reserved  by  the  judgment  fixing  the 
amount  of  costs  does  not  tali  within  the  grasp 
of  a  writ  of  mandamus. 
(SjIIabns  by  the  Goart) 

Ai^llcatlon  1^  the  state,  on  the  relation 
of  caara  J.  Mlllandon  and  others,  for  writ  of 
certiwari  and  mandamus  to  Walter  B.  8om- 
mervUle,  Judge.  Denied. 

Keman  &  Gowland,  for  relaton^  Bespmid* 
ent  Judge  (Arthur  B.  Leopold,  of  counsel), 
pro  ae. 

BBBLATTX.  J.  The  eomplalnt  is  that  tiie 
respondoit  ordered  the  Indefinite  continu- 
ance of  a  rule  the  relator  filed  to  have  the 
amount  of  cbsts  determined  In  a  suit  before 
his  court.  The  facts  are  that  in  a  suit  in 
which  the  relators  are  plalntUb,  and  Peter 
Gallagher  Is  the  defendant,  the  latter  was 
condemned  to  pay  the  coeta.  The  relators 
applied  by  rule  to  compel  the  defendant  to 
show  cause  why  the  coste  should  not  be 
taxed.  When  the  role  was  called  for  trial, 
relators  aver  that,  on  tbe  suggestion  of  Qal- 
lagher's  attorney  that  there  was  an  Injunc- 
tion solt  pending  against  the  execution  of 


the  decree  of  the  court  defendant  In  tbe  suit 
in  question  asked  for  a  continuance  of  tbe 
role.  The  relatora.  It  appears,  objected  to 
the  indefinite  continuance,  whldi  tbe  re- 
apondent  notwithstanding,  granted.  Bdat- 
ors  urge  that  by  this  continuance  they  were 
denied  a  remedial  process  to  whlcb  tbey 
were  entitled;  that  there  was  nothing  In  the 
tnjuncti<m  suit  to  prevmt  them  from  having 
the  amount  of  their  costs  ascertained  on  a 
rule  to  tax  costs.  In  his  answer  to  the  rule 
nisi  Issued  by  this  court  the  respondent 
judge  sets  forth  that  one  day  later  than  the 
day  the  rule  to  tax  costs  was  filed.  Galla- 
gher, defendant  In  the  suit  In  question,  filed 
a  petition  tot  an  Injunction  against  the  exe- 
cution of  the  judgment  which  had  been  pro- 
nounced, and  that  be  substantially  admitted 
that  he  owed  the  costs  not  charged  oa  tbe 
clerk's  and  sheriff's  fee  docket  Incurred  by 
relators.  The  judge  adds  that  on  the  appli- 
cation of  petitioner  for  an  Injunction,  con- 
sidering that  In  the  Interest  of  justice,  no 
loss  could  result  to  relators,  be  continued  the 
rule  Indefinitely,  to  be  taken  up  on  tbe  day 
on  which  the  trial  for  the  injunction  might 
be  heard  and  determined;  that  Inasmndi  as 
plaintiff  In  Injunction  admitted  the  costs  by 
the  plea  of  compensation,  bis  action  could 
not  woric  any  Injury  or  a  denial  ot  justice: 
that  the  admission  of  the  total  costs— I89.S0 
—by  plaintiff  In  Injunction  really  disposed  of 
tbe  rule  to  tax  costs,  and.  as  tbe  execution 
of  the  judgment  has  been  enjoined,  rotors 
have  no  cause  for  complaint  But  It  ap- 
pears In  addition  that  after  the  petition  for 
mandamus  had  been  filed  and  the  rule  nisi 
Issued  on  this  application,  the  defendant 
Gallagher,  in  tbe  suit  In  question,  by  Injunc^ 
tion,  of  his  own  accord  appeared  In  the  dis- 
trict court  and  filed  his  return  to  relators' 
rule  In  the  suit  of  Mlllaudon  against  Gal- 
lagher, and  especially  admitted  the  amount 
of  costs  claimed  In  the  rule  to  tax  coste  as 
well  as  all  other  coste  appearing  on  the 
clerk's  and  sherlCTs  fee  do<^et  even  though 
not  claimed  In  the  rule.  This  admission  was 
considered  by  tiie  reqwndent  judge,  and  the 
rule  of  relators  was  made  absolute,  vrithout 
prejudice  to  plaintiff  In  Injunctlcm.  In  our 
view,  the  Issues  brought  on  the  rule  filed 
In  the  district  court  to  tax  coeto  are  passed 
upon  and  disposed  of  to  the  extexst  that  It 
was  possible  to  dispose  of  them  in  the  situs- 
tion  In  which  they  were  when  decision  was 
rendered  on  the  rule.  The  relator8.here  ask- 
ed for  mandamna  and  certiorari  to  tiie  end 
of  compelling  the  respcmdmt  to  try  and  de- 
dde  the  role  to  tax  costs.  The  reqpondent 
has  dedded  tbe  rule.  Tbia  me  all  for  which 
the  rehitors  made  ai^lcatlon.  and  aU  that 
th^  had  a  right  to  expect  under  tiw  law. 
A  writ  of  mandnmna  will  Issne  and  reqidre 
cognlsanos  to  be  taken  of  an  Isaoe^  but  It 
will  not  seek  to  control  a  judge  In  dedom? 
the  iasne.  The  rights  of  r^atoa  are.  as  we 
understand  them,  to  be  considered  and  pass- 
ed %i9oa  In  the  Injunction  anlt^  the  extent 
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that  Ihey  have  been  reserred.  The  decree 
rendered  on  the  rule,  and  the  reaerratlon  at 
the  rights  as  made,  were  within  the  discre- 
tion of  the  district  judge.  For  these  rea- 
Bons,  the  role  nisi  which  was  issued  on  this 
application  ts  i:ecalled  and  discharged,  and 
relators'  demand  is  rejected,  at  their  costs. 

PROVOSTT,  J.,  takes  no  part,  tbln  case 
having  been  snbmltted  prior  to  fall  tald&g 
bis  seat  OQ  this  bench. 


(106  La.) 

gTATB  T.  HAAB.  (N'o.  13.637.)i 
fSnpreme  Court  of  Lonlslana.  March  S,  1001.) 

WITNESS  —  CR088-KXAMINATI0N— HOMICIDB  — 
EVIDENCE— CHARACTER  OP  DKCKASKD— Bill* 
OP  EXCEPTIONS— CONCLUSIVENESS— RBMABKB 
OF  COURT— EXCUSABLE  BOMIOIDB— TOLUN* 
TART  DRUNKENNESS. 

1.  The  extent  to  which  a  witness  may  be 
cron-examiDed  is  robmitted  to  the  discretion 
'of  the  district  judge,  and  this  discretion  wfli 
not  be  interfered  with  nnless  it  Is  abused.  If 
tl^e  reel  object  of  a  series  of  cross-qnestions 
as  to  the  particalars  of  the  past  life  of  a  wit- 
ness in  a  case  of  homicide  be  not  to  affect  his 
credibility,  bat  incidentally  to  attack  the  char- 
acter of  the  deceased,  wiuioat  the  preregnlred 
foundations  then  existing  for  so  doing,  or  to 
simply  prejudice  the  jnry  against  the  witness, 
the  court  is  authorised  to  check  snch  examina- 
tion. Defendant  Is  not  entitled  to  cross-ex- 
amine a  witness  upon  collateral  and  irrderant 
matters  in  order,  throngh  contradiction  of  the 
testimony  which  might  be  elicited  therein,  to 
Impeach  his  credibility- 

2.  Defendant,  charged  with  mnrder,  is  not 
entitled  to  Inquire  into  the  character  of  the 
deceased  as  being  s  man  who  was  dangeroas 
and  Tlotent,  in  the  absence  of  evidence  of  an 
overt  act  on  the  latter's  part  which  would  ex- 
cuse or  mitigate  defendant's  act 

8.  The  court  Is  authorised,  in  the  exercise  of 
proper  legal  discretion,  to  permit  one  of  de- 
fendant's witnesses,  who  had  been  cross-ex- 
amined by  the  state  and  then  re-examined  for 
the  defense,  to  be  recross-examined  by  the 

4.  Where  the  court  refuses  to  sign  a  bill  of 
exceptions  presented  to  him  on  tlie  gronnd 
that  no  snch  bill  was  reserved,  and  a  bill  was 
reserved  to  such  refusal,  the  statement  of  the 
court  in  the  second  bill  that  no  bill  was  origl- 
nolly  reserved  will  be  taken  as  tritp. 

5.  The  court  is  directlj;  concerned  In  onder- 
Btandlng  the  testimony  given  hy  the  witnesses 
in  a  case.  In  order.to  guide Jts  own  notions  and 
miings,  and  therefore  it  bas  the  right  to  ques- 
tion itself  the  witnesses,  to  have  the  scope  of 
thefr  teatimony  made  clear;  but  the  coadnct 
of  criminal  cases  should  be  left  as  mncli  as 
posdible  tn  the  hands  of  the  state's  officers 
RpecinUy  intrusted  with  conducting  them.  Al- 
thoiigh  it  would  have  been  better  In  a  particu- 
lar case  that  an  incidental  remark  maae  by  a 
court  in  the  course  of  its  questioning  of  a  wit- 
ness should  not  have  been  made,  no  cause  for 
reversal  exists,  where  it  manifestly  would  not 
hare  influenced  the  jnry. 

ft.  A  homtdde  committed  dnring  a  drunken 
dehniioh  Is  not  rendered  pxciisahle  by  the  fact 
that  long-continued  iudulgenoe  iu  drinking  by 
the  party  committing  the  killing  had  created 
in  him  a  desire  to  dnnfc  so  strong  that  It  was 
out  of  his  power  to  resist. 

7.  Whpre  a  pnrty  in  possession  of  his  mind 
enters  into  a  voluntary  drunken  debauch,  he  Is 
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not  legally  excusable  for  a  homidde  whldi  he 
commits  dnring  its  continuance,  and  while  la 
a  condition  of  drunkenness,  even  though  this 
drunkenness  may  be  snoh  at  the  time  of  the 
commission  of  the  homldde  as  to  render  his 
mind  IncapaUa  of  lawwlng  rlriit  frwn  wrong. 
If  the  debauch  be  one  continuing  voluntary 
drunken  debauch,  starting  with  the  sanity  of 
the  party  engaged  In  it,  the  mere  length  of 
time  the  debauch  may  extend  over  is  imma- 
terial. Drunkenness  for  a  week  no  more  ex- 
cuses a  homicide  committed  as  its  immediate 
and  direct  result  than  would  drunkenness  for 
an  boor. 
(Syllabus  by  the  Court) 

Appeal  from  criminal  distiict  court,  par- 
ish of  Orleans;  James  0-  Molse,  Judge. 

Fred.  H.  Haab  was  convicted  of  man- 
Blanghter,  and  appeals.  Affirmed. 

Chandler  0.  Lumiberff,  tor  appellant 
Walter  Onloii,  Atty.  Qed.,  and  J.  Ward 
aurle^,  TOsL  Atty.  (Lewis  Onion  and  Jo- 
seph BL  GeneraU7*  of  connsel),  for  the  State. 

NI0H0LL8,  a  J.  In  this  case  defendant, 
Fred.  H.  Haab,  Indicted  tor  murder,  con- 
victed ot  manslaughter,  and  sentenced  to 
imprisonment  for  six  years  at  hard  labor 
In  the  penitentlSry,  has  appealed  fnnn 
the  sentence  rendered,  upon  a  namber  of 
grounds  embodied  in  bills  of  exceptions  and 
an  assignment  of  error,  whldi  we  have  ex- 
.  amlned  wltb  great  care.  We  think  the  tea* 
thnony  covered  by  the  flrat  six  bills  of  ez- 
ceptkms  which  the  conrt  refused  defendant 
the  right  to  Introduce  was  propo-ly  exclud- 
ed. ConrtB  liave  permitted  counsel  to  go 
very  far  in  their  cross-examination  of  the 
state's  witnesses  when  the  purpose  assigned 
is  the  attacking  of  their  credlbUity,  but  the 
trial  conrt  Is  authorised  to  check  this  cross- 
examination  when,  in  its  Judgment,  It  Is 
about  to  exceed  proper  limits.  We  will  not 
int^ere  wltb  the  exercise  of  that  authority. 
We  do  not  think  that  In  this  Instance  tiiere 
was  such  an  abuse.  We  think  the  court  was 
Justlfled  In  attributing  the  object  of  the  qnes^ 
tlons  propounded  to  the  witnesses  to  be  not 
so  much  the  attacking  of  the  credibility  of 
the  witnesses,  as  the  exciting  of  a  prejudice 
against  them  on  the  part  of  the  jury,  and 
the  attacking  of  the  character  of  the  deceas- 
ed prior  to  there  existing  any  legal  founda- 
tion warranting  such  an  attaca.  The  matter 
sought  to  be  examined  Into  on  cross-examin- 
ation of  a  witness  for  the  purpose  of  attack- 
ing his  credibility  should  have  a  legitimate 
iMnrlng  upon  that  particular  subject.  Coun- 
sel should  not  be  permitted  to  call  upon  him 
to  expose  particulars  of  bis  past  life  simply 
to  attempt  to  bring  him  Into  reproach  before 
the  Jury.  The  witnesses  are  entitled  to  prop* 
er  protection  from  the  court  ^m  unneces- 
sary and  improper  specific  Investigation  of 
their  past  lUstory.  It  Is  claimed  that  the 
district  attorney  opened  the  door  to  this  In- 
quiry In  one  instance,  at  least  by  seeking 
by  anticipation  to  fortify  the  respectability 
of  the  witness  by  showing  his  past  associa- 
tions.  Granting  that  to  be  true,  the  conrt 
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permitted  the  defeiue  to  go  QUtte  as  far  as 
It  was  entlUed  to  towards  bzeaking  the 
force  of  such  teflUmony.  In  connection  with 
this  jHtrtlealar  subject  It  maj  be  well  to  say 
that  a  person  cannot  cross-examine  a  witness 
upon  IrreleTant  collateral  matters  for  the 
purpose  of  attacking  his  credibility  b7  dis- 
proving the  testimony  which  he  may  give  In 
respect  to  such  matters  on  the  cross-oram- 
Inatlon. 

Bill  of  exceptions  No.  7  Is  to  the  refusal 
of  the  Jndge  to  sign  bill  of  exceptltnu  No. 
7  when  presented  to  him  for  that  purpose. 
The  court's  statement  that  no  such  bill  of 
exceptions  as  bill  No.  7  had  been  reserved 
must  be  taken  as  tme,  as  matters  are  pre- 
sented. The  court  was  Justified  In  refusing 
to  sign  the  bill  undw  such  drcnmstances. 

Bills  Nos.  8  and  9  call  In  question  tiie 
right  of  the  courts  and  the  exercise,  by  the 
court  of  the  right,  to  permit  the  state  to  re- 
cross-examine  witnesses  for  the  defense  who 
had  been  examined  by  ttie  defense,  cross- 
examined  by  the  state,  and  re-examined  by 
the  defense.  The  authority  of  the  court  to 
permit  this  recross-esamlfiatlon  is  unques- 
ti<uiable.  We  do  not  think  the  authority 
was  Improperly  exercised. 

Bill  No.  10  is  to  the  quesUonli^  by  the 
court  In  presence  of  the  Jury  of  Dr.  Bf  aylle, 
a  medical  expert  witness  for  the  defense, 
touchbig  his  testimony.  It  Is  daimed  that 
through  this  questlonbig  the  court  communi- 
cated to  the  Jury  his  Impressions  or  opinions 
of  the  case.  It  Is  the  right  and  duty  of  the 
Judge  to  keep  advised  of  the<testlmony  given 
in  a  case,  and  to  understand  Ite  scope,  so  as 
to  be  able  to  deal  with  it  4n  his  charge  to 
the  Jury,  and  <m  the  aroUcation  for  a  rehear- 
ing, should  a  verdict  be  given  against  the 
prisoner.  If  he  does  not  understand  It  fully, 
be  has  the  right  to  have  It  made  explldt 
It  Is  well,  however,  for  the  trial  Judge  to 
leave,  generally,  as  far  as  possible,  the  con- 
duct of  criminal  cases  to  the  state  officers 
Intrusted  vrith  that  duty,  as  tbe  Jury  Is  very 
apt  to  form  from  the  acte  and  questions  ot 
the  Judge  an  impression  as  to  his  views  of 
the  case.  We  do  not  think  the  accused  was 
prejudiced  by  the  court's  action,  though 
there  was  one  remark  vrhleh  ml^t  well 
have  not  been  made. 

Tile  eleventh  bUl  is  to  the  refcsal  of  the 
court  to  permit  a  Mrs.  Levi  to  testify  to 
what  Is  called  a  ^hrea^'  communicated  by 
her  to  the  accused.  The  testimony,  though 
not  given  to  the  Jury,  was  taken  dovm  by  a 
stenographs,  and  is  annexed  to  the  bill. 
We  do  not  find  in  it,  when  examined,  the 
evidence  of  a  threat  of  any  kind  whatever. 
Counsel  of  defendant  was  unable  himself  to 
state  In  what  manner  it  would  have  affected 
his  clients  case,  and  the  admission  made 
by  him  in  the  discussion  which  arose  as  to 
Its  admlssfblUty  withdraws  from  the  testi- 
mony any  value  whatever.  It  was,  in  our 
opinion.  Irrelevant  and  unimp«tant  testl- 
mony. 


The  twelfth  bill  was  to  the  refusal 
court  to  allow  tbe  chief  of  police,  < 
to  t«tify  to  the  general  reputation  of 
ceased,  as  being  a  dangerous  and 
man.  Under  the  Judge's  statement 
the  testimony  in  the  cause,  no  foozi 
had  been  laid  for  the  introduction  < 
testimony,  and  It  was  properly  ex<dn< 

The  refusal  of  tbe  Judge  to  give  tiie  i 
charge  referred  to  in  bill  of  ecceptio 
14  was  correct  As  the  charge  ask 
was  worded,  it  was  equivalent  to 
that  a  homicide  which  would  not  be 
able  because  committed  In  a  fit  of 
tary  drunkenness  so  complete  as  to 
the  person  committing  tbe  homicide 
to  distinguUh  at  the  time  between  riig 
vrrong  would  become  exensaMe  if  H 
be  shown  that  the  fit  of  dnmkennef 
altogether  attributable  to  an  Irreslstl' 
sire  for  drink,  due  to  hmg-continued 
gence  In  hitoxlcatlng  liquors.  Bad 
intensified  by  long  continuance  do 
work  exemption  firom  legal  respoiu 
The  charge  would  raise  confirmed  dnj 
into  a  specially  favored  class. 

Oounsel  of  the  defendant  has  pi 
most  of  his  bills  of  exceptions  to  the 
of  the  Judge  to  give  to  the  Jury  specia 
ges  which  he  requested,  and  to  the  bll 
ea  to  the  general  charge  of  the  Judg 
statements  aa  to  what  he  avers  to  bai 
the  evidence  In  the  case,  not  as  imn 
predicates  to  the  requested  charges,  tn 
the  evident  object  and  purpose  of  argi 
court  that  such  bdng  the  evidence 
case,  tbe  requested  charges  were  v>. 
asked  and  improperly  refused,  and  U 
tlon  of  tbe  general  charge  otijected  t 
iwoperiy  objected  to.  The  Judge,  In 
ent  addenda  to  the  bills,  controverts  s 
Ihrae  recltols  entirely;  others  he  m 
There  are  so  many  of  these  special  c 
and  recltols  of  evidence  that  It  woi 
teoA  this  opinion  beyond  all  reas 
length  to  give  the  same  in  detalL  Oc 
and  comparing  them,  we  think  tiiat  t 
dence  disclosed  that  for  some  time  p 
to  the  homicide  at  the  time  of  the 
cide,  and  up  to  the  time  of  bis  arrest 
cused  bad  been  continually  drinking  : 
and  getting  drunk;  that  he  was  drunk 
time  of  the  homicide.  It  is  claimed 
deffflise  that  during  this  whole  peri 
condition  of  his  mind  was  such  as 
der  him  unable  to  distinguish  righi 
wrong,  and  that  his  long  contlnoance 
cesslve  drinking  bad  brought  him  Inl 
a  condition  that  he  was  unable  to  rerisl 
Ing  and  getting  tirunk;  that  his  condl 
mind  was  such  as  to  give  rise  to  dolus: 
his  part  that  he  vras  about  to  be  attach 
killed.  It  la  claimed  that  during  this  1 
bauch  he  had  delirium  tremens  at  son 
^or  to  tbe  homicide.  It  is  datmc 
there  vras  evidence  to  show  and  that  1 
tn  fact,  crasy  or  Insane  at  the  time 
homicide,  and  tiiat  though  ttils  was 
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•alt  of  heavy  drtnkliig,  the  accused  was  net- 
erdieless  excusable  for  tbe  bmnldde.  Beler- 
rlnf  to  one  of  fhe  speidal  diaises  reoaested 
by  the  accused  wherein  referenoe  Is  made 
to  a  person  tx^ng  first  craiy  and  then  setting 
drunk,  and  while  erazy  and  drunk  commlt- 
tlns  homicide,  fhe  ooort  stid:  "No  eridence 
supports  tUis  chacge.  The  accused  was  never 
deranged  before  this  particular  spree  nor 
after.  ,  It  was  one  continuous  debau(A,  be* 
ginning,  acotrdlng  to  his  witnesses,  about 
six  weeks  before  the  homicide,  while  the  al- 
leged Insanity  appeared  about  two  weeks 
before  the  homicide.  After  the  killing  the 
accused  recovered  In  a  few  days.  Dmnkea- 
ness  pre-existed  the  alleged  insanity."  The 
jDdge  further  said  that  he  bad  in  his  general 
charge  announced  the  principle  of  law  declar- 
ed in  that  charge,  though  he  did  not  Uilnk  It 
applied  to  the  defendant's  case.  He  did 
charge  that  "If  the  Intoxication  was  the  le- 
■olt  at  pre-existing  Insanilj,  and  the  ac- 
cused by  reason  of  such  pre-ezistlog  Insanity 
could  not  overcome  bis  desire  to  gratify  his 
thirst  for  drink,  then  such  insanity  would  be 
the  actuating  cause  of  the  crime,  and  the  Jury 
should  so  oraislder  it  If,  however,  his  ox- 
ceaslve  indulgence  In  liquor  was  caused  by 
his  own  negligence,  and  he  had  an  opportu- 
nity, of  conectlug  his  weakness,  and  failed 
to  ^  BO,  he  Is  responsible  for  the  results  of 
his  own  excesses,  accordingly  as  you  have 
been  instructed  In  this  charge.  That  is,  if  a 
temporary  result,  he  would  be  responsible; 
If  a  permanent  result  he  would  be  irresponsi- 
ble." The  district  judge  at  the  foot  of  the 
bill  of  exceptions  taken  by  the  accused  to 
give  to  tbe  jury  the  special  charge  that: 
"^e  law  recognizes  the  existence  of  a  form 
of  diseased  miud  known  as  'delirium  tremens,' 
induced  by  the  excessive  use  of  stimulat- 
ing drink;  and,  in  the  event  of  a  homicide 
committed  by  one  laboring  under  such  dis- 
ease to  a  degree  that  dethrones  resson  and 
prevents  him  from  knowing  the  difference 
between  rlgbt  and  wroi^,  such  homicide 
would  tw  excusable,  although  such  mental 
disease  was  not  permanent  and  was  due  to 
the  excessive  drinking  of  alcoholic  stlmu- 
Innts,"— made  the  following  statement  svi- 
dently  intended  for  the  supreme  court's  con- 
sideration, and  not  that  of  the  Jury:  "If  Haab's 
condition  at  the  time  he  fired  the  fatal  shot 
could  be  properly  designated  as  'delirium 
tremois,*  which  I  deny,  It  must  be  shown  to 
be:  (I)  A  fixed  settled  or  permanent  condi- 
tion, and  not  a  temporary  one.  as  In  this  case. 
If  a  man  v(rfuntarily  drinks  to  excess,  tempo- 
rarily destroying  his  mental  soundness  to 
such  an  extent  as  not  to  know  the  difference 
between  right  and  wrong,  and  while  In  this 
condition  cmnmits  an  unlawful  homicide,  his 
act  is  Inexcusable,  whether  you  designate 
his  mental  condltton  as  Wmple  drunk.'  'dnmk 
to  stiqwf&ction,'  *crazy  drunk'  or  'Insane  de- 
mentia.' or  'delirium  tremens.'  The  tempo- 
rary character  of  his  affection  makes  him  re- 
eptmslble.  A  state  of  disease  brought  about 


by  a  pezwm's  own  act,  as  delirium  tremens 
caused  by  excessive  drinking,  is  no  excuse  for 
commttthig  a  crime,  unless  the  disease  so  pro- 
duced is  pennanent  8  Wittbaus  &  B.  Med. 
Jur.  p.  -tiiU  1  Hale,  P.  C.  S2;  4  Bl.  Comm. 
26;  State  V.  Kraemer,  40  La.  Ann.  T74,  22 
South.  2M.  This  Is  tbe  common  law.  ^  It 
must  slso  be  shown  that  the  dellrlnm  tre- 
mens was  not  the  immediate  product  of  ex- 
cessive drbiking.  but  a  remote  consequence  of 
It  The  facts  are  that  Haab's  mental  condi- 
tion may  have  been  unsound  at  the  time  of 
the  homicide^  but  was  the  Immediate  result 
of  his  undue  indulgence  In  ^rituous  Uquws, 
and  not  the  result  of  any  previous  sprees  or 
dnnkenness;  that  after  tiie  killing  he  was 
Jailed,  and  recovered  In  five  or  six  days  per* 
manoktly.  Under  this  state  of  facts,  the 
court  dedlned  to  make  any  distinctions  with 
reference  to  his  unsound  condition  of  mind. 
If  he  was  mece^  *crB^  drunk,'  as  It  Is  vul- 
gariy  called,  he  would  be  just  as  much  oitl- 
tled  to  an  acquittal  If  he  could  not  tell  tbe 
difference  between  right  and  wrcmg  as  he 
would  be  If  his  condition  was  deidgnated  as 
a  'delirium.'  Criminal  indulgence  in  the  use 
of  splrltODOs  Uquors  would  be  tbe  basis  of 
both  condltUms."  Under  other  bins  the  court 
said:  "There  was  no  evidence  to  show  tliat 
delusion  in  this  ease  was  occaitfoned  by  a 
OxsA  tramy.  There  was  nothbig  fixed  in 
defmdsnt's  mental  condition.  The  evidence 
shows  that  his  alleged  mental  derangement 
aa  a  fact  was  temporary,  and  was  created  by 
tbe  excessive  nse  of  spirituous  liquors.  The 
delusions.  If  any,  were  Inddento  to  the  ex- 
cessive drinking.  Aa  to  the  stetunoit  that 
this  accused  was  both  drunk  and  Insane; 
This  phraseology  may  be  misleading.  It  may 
Imply  there  was  evidence  to  diow  that  the 
alleged  insanity  and  tteunkenneea  were  two 
separate  and  distinct  conditions,  proceeding 
from  different  causes.  There  was  no  evi- 
dence in  support  of  such  a  fact  The  evi- 
dence showed  that  Haab's  symptoms,  what- 
ever they  were,  proceeded  from  one  and  the 
same  cause;  and  were  Ite  Immediate  and  con- 
necting ettftcta,  differing  only  in  degree.  Na^ 
nrally  the  continued  use  of  spirituous  liq- 
uors on  one  debauch,  without  Interruption,  as 
In  this  case,  would  intensify  .eu;h  succeeding 
effect  A  man  who  becomes  'crazy  drunk* 
reaches  this  condition  by  stagea"  Referring 
to  one  of  the  charges  requested  bnt  refused, 
the  court  said:  "It  failed  to  distinguish  be- 
tween a  mental  unsoundness,  the  immediate 
result  of  excessive  drink,  and  one  by  long- 
continued  habit,  a  remote  consequence  of  it 
If  one  should  beccane  voluntarily  drunk  in  the 
morning.  Indulging  to  such  excess  daring  the 
day  as  to  lose  all  power  ot  controlling  the  de- 
sire for  drink,  and-  continuing  his  ucesses 
at  night  until  drunk  to  madness,  and  In  tbis 
condition  should  unhiwfully  slay  another, 
such  killing,  undw  the  charge  requested, 
would  be  excusable."  In  his  reasons  for  re- 
fusing a  new  trial  the  Judge  said:  "The  ae* 
eased  began  drinking  Immoderatelj^,  and  waa 
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under  tbe  Influence  of  llqnor  to  a  greater  or 
leBi  degree,  contiaually  and  without  inter- 
miSBlon,  for  two  weeks  before  the  homicide, 
until  Its  effects  wore  off  after  bla  arrest  and 
incarceration,  when  he  ceased  drinking.  It 
makes  no  difference  by  what  terms  70a  desig- 
nate the  temporary  effects  of  his  excesses,— 
whether  called  an  'ordinary  drunk,'  'drunk 
to  stupefaction,'  'delirium  tremens/  'drunk  to 
frenzy,'  'insanity,'  etc.  If  it  were  the  Imme- 
diate product  of  this  parttcolar  debauch,  he 
\f  responsible  for  his  acts  under  its  Influence. 
There  was  no  oTidence  whatever  that  Haab's 
condition  was  a  remote  consequence  of  long- 
continued  prior  excesses,  nor  that  he  had  ever 
been  In  this  condition  before.  In  the  opin- 
ion of  tbe  court,  at  the  time  of  tbe  firing  of 
the  fatal  shot  Haab  was  not  suffering  from 
delirium  tremens.  He  was  merely  afSicted 
with  that  nervousness  that  always  accompa- 
nies Immoderate  Indulgence  in  liquor." 

We  have  referred  to  U.  S.  t.  Drew,  cited 
by  counsel,  and  reported  In  6  Mason,  29, 
Fed.  Cas.  No.  14,903.  The  accused,  upon  an 
admitted  state  of  facts,  was  declared  Insane 
and  discharged.  In  the  course  of  his  opin- 
ion in  the  case.  Judge  Story  used  the  f<^ow- 
ing  language:  "In  general,  insanity  Is  an 
excuse  for  the  commission  of  every  crime, 
because  the  party  has  not  the  possession  of 
that  reason  which  includes  responsibility. 
An  exertion  la  when  tbe  crime  is  commit- 
ted by  a  party  while  in  a  state  ot  lnt(»ica- 
tion,  the  law  not  permitting  a  man  to  avail 
himself  of  his  own  gross  vice  and  miscon- 
duct to  shelter  himself  from  the  legal  con- 
sequences  of  such  crime.  But  the  crime 
must  take  and  be  the  Immediate  result  of  a 
fit  of  Intoxication,  and  while  It  lasts,  and 
not,  as  in  this  case,  a  ranote  consequmce, 
superinduced  by  the  antecedrait  exhaustion 
of  the  party,  arising  from  gross  and  hablt- 
nal  drunkenness.  However  criminal.  In  a 
moral  point  of  view,  such  an  Indulgence  is, 
and  however  Justly  a  party  may  be  responsi- 
ble for  his  acts  arising  from  It  to  Almighty 
God,  human  tribunals  are  generally  restrict- 
ed from  punishing  them,  since  they  are  not 
the  acts  of  a  reasonable  being.  Had  the 
crime  been  committed  while  defendant  was 
in  a  ftt  of  intoxication,  he  would  have  been 
liable  to  be  convicted  of  murder.  As  he 
was  not  then  intoxicated,  but  merely  insane 
from  an  abstinence  from  liquor,  he  cannot 
be  pronounced  guilty  of  the  offense.  The 
law  looks  to  tbe  immediate,  and  not  to  the 
remote,  cause;  to  the  actual  state  ot  the 
party,  and  not  to  the  causes  which  remotely 
caused  it.  Many  species  of  insanity  arise 
remotely  from  what,  In  a  moral  view.  Is  a 
criminal  negligence  or  fault  of  the  party,  as 
from  religious  melancholy,  undue  exposure, 
extravagant  pride,  ambition,  etc.  Yet  such 
immunity  has  always  been  deemed  a  suflS- 
clent  accuse  tor  any  crime  done  under  its 
Influence."  We  think  it  fairly  appears  from 
the  recitals  ot  the  accused  and  those  of  the 
Judge  that  the  accused  was  In  a  state  of 


intoxication  at  the  time  of  the  homldde. 
and  that  his  mental  c<mdltlon  at  that  time, 
whatever  It  might  be,  was  tbe  immediate 
and  direct  result,  and  not  the  remote  result, 
of  voluntary  drunkenness.  When  we  say 
"direct  and  Immediate  result,"  we  mean  to 
say  that  It  arose  during  a  condition  of  drunk- 
enness, and  pending  a  single,  continuing, 
voluntary,  drunkm  debauch,  which  at  Its 
origin  started  with  the  accused  in  a  condi- 
tion of  sanity.  The  results  were,  in  a  legal 
sense,  immediate  and  direct  results,  though 
the  beginning  of  the  dninken  debauch  may 
have  dated  some  days  back,  or  even  some 
weeks  before  tbe  homicide  We  think,  un- 
der the  recitals  In  the  case,  that  it  Is  precise- 
ly such  a  one  as  Mr.  Justice  Story  refers  to. 
in  which  he  says  "Insanity,  or  a  condition 
of  mind  substantially  that  of  insanity,  would 
not  serve  as  a  shdtw  or  a  protection  against 
crime."  We  think  that  this  was  the  view 
taken  by  the  district  Jndge  of  the  facts  and 
law  of  the  case.— a  view  which  he  endeavor- 
ed to  place  before  the  Jury  In  his  charge. 
We  think  he  fairly  advised  the  Jury  as  to  tbe 
law,  though  there  were  some  expressions 
In  his  charge  which  he  might  well  have 
omitted,  as  they  doubtless  did  not  Instruct, 
and  may  perhaps  have  to  some  extent  con- 
fused, the  jury.  We  do  not  think,  however, 
they  were  led  Into  error  or  misled  by  theee 
expressions,  or  that  they  were  prejudicial. 
It  is  well  for  a  judge  charging  a  jury  as  to 
Insanity  to  avoid  as  far  as  possible  the  use 
of  technical  medical  terms  as  to  the  rarlDns 
forms  and  shades  of  mental  disease^  They 
are  not  likely  to  enlighten  or  Impress  the 
jury,  end  are  very  liable  to  technical  objec- 
tions. We  do  not  think  there  Is  any  growid 
for  the  reversal  ot  tbe  Judgment;  and  It  is 
h««b7  affirmed. 


(106  La.) 

(X>NSTANT  et  al.  v.  PARISH  OP  EAST 
OARROLL  et  al.    (No.  13,750.) 

(Supreme  Court  of  Loalsiana.    April  1,  1901-) 

TAX  LKVT— PUBLICATION  OF  BUDOBT— PARISH 
UCBNSE  TAX. 

1.  It  la  now  the  settled  jurisprudence  that 
the  provision  of  Rev.  St.  8  2745,  requiring  po- 
lice juries,  before  they  shall  levy  a  tax.  either 
ad  valorem  or  license  for  a  given  year,  to  pre- 
pare, adopt,  and  publish  a  bndget  or  estimate 
of  expenditures  for  such  year  at  least  30  da^s 
in  advance  of  the  levy,  in  mandatory,  and  fail- 
ure of  substantial  compliance  therewith  strikes 
the  ordinance  levying  the  tax  with  nullity. 

2.  A  parish  license  tax  levied  and  exacted  for 
the  whole  ot  the  calendar  year  1899  (the  ordi- 
nance prescribing  that  no  half-year  license 
should  be  issued),  predicated  00  an  estimate  of 
expenditures  covering  only  the  first  half  of 
1S90,  is  not  a  compliance  with  the  statute  and 
the  exaction  is  illegal. 

(Syllabus  by  the  Court) 

Appeal  from  judldal  district  court,  parish 
of  East  Carroll;  J.  M.  Kenedy,  Judge  ad  hoc. 

Action  by  Constant,  Benjamin  &,  Co.  and 
others  against  the  parish  of  East  Carroll  and 
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others.  .Todgmeiit  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

Joseph  B.  Ransdell  and  Clifton  F.  Davis, 
for  appellants.  Charles  B.  Wj^ly,  for  appel- 
lees, * 

BLANCHARD,  3.     Plaintiffs  are  retaU 
liquor  dealers  In  the  parish  of  East  OarrolL 
The  collector  of  parish  taxes  demanded  of 
each  the  payment  of  a  license  of  f250  for 
carrying  on  bnslness  as  such  for  the  cal- 
endar year  1889.   They  resisted  this  demand 
as  being  Illegal,  I)ut  paid  under  protest  to 
avoid  the  penalties  denounced  by  the  stat- 
utes against  those  selling  liquors  without 
license.  Thereupon  they  Instituted  the  pres- 
ent suit  for  reimbursement  of  the  amounts 
so  paid.    Various  grounds  of  Illegality  are 
presented  as  Issues  arising  in  the  case.  Ono 
suffices,  and,  without  passing  on  the  others, 
we  hold  with  the  district  Judge  that  the 
failure  of  the  police  Jury  to  adopt  a  budget 
or  estimate  of  parish  expenditures  for  the 
year  181>d,  and  to  cause  the  same  to  be  pub- 
lished, as  the  statute  requires  (Rev.  St. 
S  2740),  prior  to  the  enactment,  of  the  ordi- 
nance levying  the  tax,  Is  fatal  to  the  validity 
of  the  ordinance  and  to  the  right  of  collect- 
iDg  licenses  under  it.  The  ordinance  In  ques- 
tion was  adopted  by  the  Jury  on  December 
20,  1888.    That  part  of  It  with  which  this 
case  is  concerned  reads  as  follows:   "Be  It 
furthra*  ordained,  that  the  parish  license  for 
the  retailing  of  splrltnone  or  malt  liquors  be, 
and  is  hereby,  fixed  at  two  hundred  and 
fifty  dollars  for  the  year  1890."    "Be  It 
further  ordained,  that  no  half-year  license 
for  the  retailing  of  spirituous  or  malt  liquors 
shall  be  issued."  It  will  be  observed  that  this 
was  a  levying  of  a  license  tax  for  the  calen- 
dar year  1809,  and  a  prohibition  of  the  issu- 
ance of  any  half-year  license  for  the  selling 
of  liquors;  that  Is  to  say,  the  tax  collector, 
under  the  ordinance,  could  not  Issue  a  license 
tor  the  first  half  of  the  year  1899.   Id  point 
of  fact,  the  license  tax  exacted  of  the  plain- 
tiffs was  for  the  full  amount,  and  for  the 
whole  of  the  calendar  year.   No  budget  for 
the  calendar  year  1899  was  ever  adopted.  But 
in  June,  18b8,  a  budget  had  been  adopted  for 
the  year  beginning  June  30,  1898,  and  ending 
June  30,  1809,  and  it  Is  disclosed  by  the  rec- 
ord that  from  June  30th  of  one  year  to  June 
30th  of  the  next  Is  the  fiscal  year  of  the  par- 
ish of  Bast  OarroU.   That  Is  the  custom  there. 
So,  in  June,  1898,  a  budget  was  adopted  for 
the  fiscal  year  ending  June  30,  1809,  and  If 
this  had  been  followed  by  levying  this  parish 
license  tax.  based  on  this  budget,  for  the 
year  beginning  June  30, 1898,  and  ending  June 
30,  1800.  it  might  well  be  that  a  sufficient 
compliance  with  the  law  had  been  had,  and 
the  tax  sustained.   But  when,  tn  December, 
1898,— some  six  months  following  the  adop- 
tion and  publication  of  the  budget,— the  Jury 
proceeded  to  levy  the  tax  for  a  different  year, 
and  a  year  with  reference  to  which  there  had 
been  no  budget  pr^mred,  adopted,  and  pub- 


lished, they  did  a  vain  thing.  True,  the  bud- 
get adopted  in  June,  1898,  for  the  fiscal  year 
beelnnlDg  the  SOth  of  that  month,  covered 
the  first  half  of  the  calendar  year  1809,  and. 
If  the  ordinance  of  the  Jury  levying  the  li- 
cense tax  in  dispute  had  confined  the  exac- 
tion of  the  tax  to  the  first  half  of  1889,  its 
legality  might  well  be  sustained;  but  they  not 
only  did  not  confine  It  to  that  period,  but  ex- 
pressly forbade  the  tax  collector  from  issu- 
ing a  license  for  the  half  year,  and  hislsted 
on  exaction  of  the  tax  for  the  whole  year, 
and  it  was  paid  In  advance  for  the  whole 
year.  So  that,  the  way  the  tax  ordinance  was 
drawn  and  adopted,  the  budget  which  cov- 
ered the  first  half  of  1809  was  rendered  un- 
availing, and  as  to  the  second  half  of  the 
year  there  was  no  budget  at  all.  In  view  of 
the  mandatory  requirements  of  section  2745 
of  the  Revised  Statutes,  and  of  the  decisions 
of  this  court  construing  and  applying  the 
same,  found  In  Wilson  v.  Andersim,  28  La. 
Ann.  261;  Parish  of  Lincoln  v.  Huey.  30  La. 
Ann.  1244;  Police  Jury  v.  Bouanchaud,  51  La. 
Ann.  866,  25  South  653;  and  State  v.  Lockett. 
52  La.  Ann.  1620,  28  South.  167,— we  are  con- 
strained to  hold  that  the  learned  Judge  a  quo 
has  correctly  determined  the  Issue  submitted 
to  him,  and  the  Judgment  appealed  from  Is 
therefore  affirmed. 

PROVOSTT,  J.,  takes  no  part,  this  case 
having  been  submitted  prior  to  his  taking  his 
seat  on  the  bench. 

(105  La.) 

KIRD  V.  NEW  ORLEANS  &  N.  W.  R.  CO. 
(No  13,554.)i 

(Supreme  Court  of  Louisiana.  March  5, 1901.) 

PLBADINQ—DBUURRBR— RAILROADS —UABIL- 
rriEB— FRBIOHT  ON  PLATFORU— NBOLI- 
OBNCE— INJURT  TO  PASSENGER. 

1.  The  exception  of  do  cause  of  action  (de- 
murrer) admits,  for  the  purpose  of  the  trial 
thereof,  the  truth  of  the  averments  of  the  peti- 
tion. 

2.  Conceding  the  matters  of  fact  alleged,  this 
plea  tenders  the  issue,  on  the  face  of  the  peti- 
tion, that  no  case  is  presented  entitling  the 
plaintiff  In  law  to  recover.- 

3.  Cotton  on  a  railway  platform,  at  a  sta- 
tion. La  nreenmed  to  be  m  the  company's  cus- 
tody ana  care,  and  refiponsibilit'y  for  the  man- 
ner in  which  it  Is  placed  or  piled  on  the  plat- 
form 1b  presumed  to  rest  on  the  company. 
The  burden  of  rebutting  this  presumption  ia 
on  the  company.  If  it  may  be  rebutted  at  all. 

4.  Cotton  in  bales  piled  u^on  a  platform,  In 
such  way  that  the  bates  project  over  the  same 
towards  the  rnilway  track,  so  that  they  become 
an  oiisti-uction  to  passing  trains,  is  manifestly 
carelessly  stored. 

5.  It  is  gross  carelessness  and  negligence  to 
construct  a  platform  so  near  a  railway  track 
that  cotton  piled  properly  upon  it  becomes  an 
obstruction  to  passinc  trains. 

6.  It  was  gross  negligence  on  part  of  the  en- 
gineer of  the  train  to  have  endeavored  to  pass 
on  his  way,  when  it  was  evident  tliat  the  prox- 
imity of  the  cotton  to  the  track,  aa  piled  on  the 
platform,  would  result  in  the  train  striking  the 
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same.  A  prudent  course  to  pursue  would  hare 
been  to  hare  delayed  hia  train  until  the  ob* 
strucHon  was  removed. 

7.  Hamao  life  and  limb  weigh  more  in  the 
acales  of  consideration  than  do  the  dfapatch 
and  speed  of  railwar  traios. 

8.  Where  the  arm  of  a  passenxer  was  pro- 
jecting from  a  car  window,  and  was  injured 
by  one  of  the  bales  from  the  platform  falling 
upon  it,  it  is  a  question  to  be  determined  from 
the  evidence,  under  all  the  circumstauceB  of 
the  case,  whether  or  not  this  was  negligence  on 
part  of  the  passenger  barring  recovery, 

(Syllabas  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  Morebonae;  W.  N.  Fotts,  Judge. 

Action  by  Bdmond  Klrd  flffalnst  the  New 
Orleans  &  Northwestern  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed. 

E.  Tyler  Lamkln  and  W.  F.  Klllsaps,  for 
iwpellant  H.  Flood  Madison  and  Uaaams 
&  Luce,  for  appellee. 

BLANOHARD,  J,  Plaintiff  appeals  from 
a  Judgment  dlsmtselng  his  solt  on  exception 
of  "No  cause  of  action."  It  Is  a  familiar 
mle  of  practice  that  this  exceptlcoi  (demnr- 
reiO  is  held  to  admit,  for  the  purpose  of  the 
trial  thereof,  the  truth  of  the  averments  of 
the  i>etltion.  Ooncedlng  the  matters  of  fact 
alleged,  this  plea  tenders  the  Issue,  on  the 
face  of  the  petition,  that  no  case  Is  presented 
^titling  the  plaintiff,  in  law,  to  recover. 

The  case  here  presented,  epltiMnised,  is  as 
follows:  Plaintiff's  wife  toolc  passage  on  de- 
fendant company's  train  at  the  village  of  Oak 
Ridge,  In  the  parish  of  Morehouse,  and  enter- 
ed one  of  the  coaches.  A  window  was  at 
the  end  of  the  seat  she  occupied.  This  win- 
dow was  open,  and,  seating  herself  by  It,  the 
lady  rested  her  arm  upon  the  sill  of  the  win- 
dow. Immediately  thereafter  the  train  re- 
sumed its  journey,  and,  before  It  had  proceed- 
ed 200  feet,  the  locomotive,  or  one  of  the  cars 
In  advance  of  the  one  In  which  this  passenger 
was,  struck,  In  passing,  some  hales  of  cotton 
that  had  been  placed  or  piled  upon  defendant 
company's  platform  erected  at  that  station 
for  the  reception  and  shipment  of  cotton  and 
other  produce.  This  Impact  disturbed  the 
balance  of  one  of  the  bales,  and  It  toppled  and 
fell  on  and  towards  the  train.  Just  as  that 
part  of  (he  car  In  which  the  wife  of  plaintiff 
was  seated  passed  that  point.  The  bale  of 
cotton  In  thus  falling:  struck  the  arm  of  the 
passenger,  breaking  It  above  and  below  the 
elbow,  and  otherwise  injuring  her. 

Gross  carelessness  and  negligence  on  part 
of  the  defendant  and  Its  employes  Is  charged 
in  thus  constructing,  maintaining,  and  using 
for  Its  business  a  platform  unusually  and 
dangerously  near  the  railway  track  or  road- 
bed, and  In  depositing  or  permitting  cotton  to 
be  deposited  and  plied  on  the  same  In  such 
way  as  to  project  over  the  platform  towards 
the  track,  and  thus  come  In  contact,  as  an 
obstruction,  to  passing  trains.  It  Is  further 
charged  that  shortly  after  this  accident  the 
defendant  caused  the  platform,  or  the  portion 


thereof  nearest  the  roadbed,  to  be  removed. 
The  character  and  ext^tof  Injmr  sustained, 
suffering  undergone,  quantum  of  damage,  etc., 
are  set  forth.   Trial  1^  Jniy  was  askea  and 

allowed. 

The  first  contention  advanced  on  behalf  of 
defradant  Is  that  the  petition  does  not  disclose 
that  the  cotton  which  was  on  the  platform 
was  received  br  defendant,  or  was  In  its  care 
or  under  Its  control,  at  the  time  of  the  acci- 
dent. This  Is  overthrown  by  the  clause  of  the 
petition  which  alleges  that,  "before  said  train 
had  proceeded  200  feet,  the  locomotive,  or 
some  of  the  front  coaches,  struds  one  or  more 
bales  of  cotton  which  had  been  d^iosited  on  a 
platform  buUt  by  defendant  company  for  the 
reception  and  shipment  of  cotton."  Here  is 
an  averment  which  charges  the  platfwm  to 
have  been  erected  by  defendant,  belonged  to 
defendant,  was  need  in  Its  business  by  de- 
fendant; also  that  on  this  platform  the  cotton 
in  question  had  been  debited;  and  it  fol- 
lows that  ft  had  been  deposited  order  or 
permission  of  defendant's  agent,  and  for  ship- 
ment over  defendant's  linea.  Found  on  ttiat 
platform,  the  cotton  is  to  be  oonsidwed  as 
having  been  In  Its  custody  and  care,  unless 
otherwise  shown  by  the  proof,  and  fbr  the 
manner  In  which  It  was  placed  or  i^led  and 
Buffered  to  remain  on  the  platform  the  re- 
sponsibility, It  would  seem,  rests  upon  defend- 
ant. 

The  next  contention  is  that  the  petition 
does  not  dlsdose  how  the  ctftton  was  placed 
or  stored  upon  the  platfwm,— wheth«  prop- 
erly or  cardesBly.  This  has  evm  less  merit, 
for  the  petition  charges  that  the  cotton  piled 
upon  the  platform  projected  oTer  the  same  to- 
wards the  railway  track.  If  It  did,  so  ma^ 
as  to  be  an  obstruction  to  passkig  trains,  it 
was  manlfestiy  "carelessly"  stored. 

Another  contention  Is  that  the  petition 
does  not  disclose  there  was  anything  wrong 
or  defective,  or  what  was  wrong  or  defective. 
In  the  constructicm  of  the  platform.  How 
can  this  be  gravely  argued,  when  It  la  dls- 
tlncUy  averred  that  the  accident  to  plaintiff 
was  occasioned  by  the  gross  carelessness  and 
negligence  of  def&ndant  In  oonstrocting  the 
platform  "dangewnsly  and  nnnsoaUy  near  the 
track"? 

But  the  main  contention  Is  that  the  petition 
charges  the  cotton.  In  falling,  struck  the  arm 
of  complainant's  wife,  "which  was  thm  lying 
or  resting  on  the  window  sill  of  said  car  win- 
dow." It  Is  Insisted  that  the  position  of  the 
lady's  arm  shows  contributory  negligence  bar- 
ring recovery,  and  the  proposition  appears  to 
be  supported  by  the  following  authorities: 
Dun  V.  Ralh-oad  Co.,  TS  Va.  (S45,  49  Am.  Bep. 
8SS;  Railroad  Co.  v.  SIctings,  5  Bosh.  S, 
96  Am.  Dec  320;  Railroad  Co.  v.  Rutherford, 
29  Ind.  82,  02  Am.  Dec.  33G;  Todd  v.  Ball- 
road  Co.,  3  Allen,  18;  Railroad  Co.  v.  Mc- 
Clurg,  90  Pa.  294;  Railroad  Oa  t.  Andrews, 
39  Md.  329,  17  Am.  R^  668;  Holbrook  v. 
Railroad  Co.,  12  N.  ¥.  286,  61  Am.  Dec  502: 
Todd  T.  BaUroad  Oc.  7  AUan.  208;  Ballnwd 
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Oo.  T.  Anaatcfms,  4d  Fa.  186;  and  others. 
On  the  othw  hand,  many  aathorltiea  appaar 
the  other  way,  of  which  the  folio wiDg  are 
some:  Ballroad  Co.  r.  Kennard,  21  Fa.  203; 
Spencer  t.  BaUroad  Oo.,  17  Wis.  487;  Bail- 
road  Oo.  V.  PoDdrom.  51  111.  888;  Ballroad 
Co.  T.  Kennard.  21  Pa.  203;  BaUroad  Ck>.  v. 
Boudrou.  92  Pa.  475;  Winters  t.  Railroad  Co., 
39  Mo.  474;  Huelsenkamp  t.  Railroad  Co., 
37  Mo.  688;  SuznmerB  t.  Ballroad  Co.,  34  La. 
Ann.  146;  Ballroad  Co.  t.  Gregory,  68  111.  272. 
And  to  theee  most  be  added  the  authority  of 
Mr.  Wharton,  who,  In  hia  Law  of  Negligence 
(section  362,  2d  Ed.),  Indicates,  by  his  com- 
muits  on  decisions  which  hold  the  contrary 
view,  what  his  own  opinion  Is.  While  not 
now  passing  directly  upon  the  point  raised, 
and  reserving  opinion  tiiereon  until  each  time 
as  the  case  <m  its  merits  may  be  hetoK  us, 
we  indine  to  this  view:  That  a  passengo: 
who  rests  his  elbow  on  the  sill  of  an  open 
window  in  a  railway  car  la  not  guilty  of  anr 
-want  of  ordinary  care,  in  the  absence  of  no- 
tice or  warning  not  to  do  so,  or  of  informa- 
tion which  should  reasonaUy  lead  him  to  ap- 
prehend danger  or  injury.  Whether  this  pas- 
senger merely  rested  her  elbow  on  the  window 
slU,  projecting  oat  perhaps  not  more  than  an 
Inch,  or  whether  she  bad  her  arm  full  length 
out  of  the  window,  at  the  time  of  the  accident, 
Is  a  matter  of  proof.  If  the  latter,  it  might 
well  be  she  was  guilty  of  such  negligence  as 
to  bar  recorery.  So,  where  the  arm  of  a 
passenger  was  projecting  from  a  car  window 
and  was  injured,  it  is  a  question  for  the  Jury, 
under  ail  the  circumstances  of  the  case,  to  say 
whether  this  was  negligence  on  the  part  of 
such  passenger  barring  recovery.  Spencer  t. 
Railroad  Co.,  84  Am.  Dec.  758.  But  even  the 
contributory  negllgonceof  the  plaintiff  will  not 
exonerate  deleDdant  it  the  latter,  by  the  exer- 
cise of  proper  care,  could  have  avoided  the 
injury  which  la  the  subject  of  the  action. 
Railroad  Co.  v.  Collins,  87  Am.  Dec.  486. 
Here  It  ssems  to  us  that  the  proximate  cause 
of  the  accident  was  the  storing  or  piling  of 
the  cotton  upon  the  platform  in  a  careless 
manner,  and  that  if  proper  care  in  this  regard 
had  been  observed  the  injury  to  plaintiffs 
wife  would  not  have  occurred.  Again,  while 
tlie  train  was  stopping  at  the  station  at  which 
plalntifTs  wife  boarded  the  car,  this  obstruc- 
tion to  the  free  passage  of  the  train  must 
have  been  plainly  visible  to  the  engineer  of 
the  train;  tor  it  was  not  over  200  feet  away, 
and  ahead  of  his  locomotive.  It  would  ap- 
pear, then,  to  have  been  gross  negligence  on 
his  part  to  have  endeavored  to  pass  on  his 
way  when  It  was  evident  that  the  proximity 
of  the  cotton  to  the  track,  as  piled  on  the  plat- 
form, would  result  in  the  train  striking  the 
same.  A  prudent  course  to  pursue  would 
have  been  to  have  delayed  bis  train  until  the 
obstruction  was  removed.  Human  life  and 
limb  weigh  more  in  the  scales  of  considera- 
tion than  do  the  dispatch  and  speed  of  rail- 
way trains. 
The  impression  nude  on  the  court,  in  this 


^eUmlnary  review  of  the  case.  Is  that  tiie 
negligence  of  this  passengor.  si^ortng  her 
elbow  only  to  have  been  resting  on  the  win- 
dow sill,  is  remote  compared  with  that  of  the 
defendant  company  In  permitting  cotton  re- 
ceived i>y  It  tor  shipment  to  he  so  placed  on 
its  platform  as  to  be  struck  by  the  passing 
train,  and  In  attempting  to  pass  the  train  on 
its  way  with  this  obstmctioa  hi  foil  v^  of 
tike  engineer,  supposing  that  to  have  be^  the 
case.  Ballroad  Oo.  t,  Pondrom,  61  IlL  338. 
We  are  not  apprised  by  the  pleadings  wheth- 
er the  time  of  the  accident  was  day  or  night, 
and  this  tmt  emphasizes  tiie  necessity  for  a 
trial  of  the  case  w  its  merits,  when  all  the 
facts  may  be  brought  out  The  Judgment  dis- 
mlsslug  plaintUTs  suit  aa  the  exception  filed 
is  erroneous,  and  accordingly  It  Is  wdered, 
adjudged,  and  decreed  that  the  same  be 
avoided  and  reversed,  and  the  cause  be  re- 
manded to  the  court  a  qua  for  further  pro- 
ceedings aocordli^;  to  law,  costs  of  this  appeal 
to  be  borne  by  defoidant  and  ai^eUee. 


a05  La.) 

DBIilSLB  V.  BOURKIAOUO.  (No.  18,484.)i 
(Snpreme  Gonrt  of  Louisiana.  Jan.  7,  1901.) 

PX.BADINO— AMENDMENT  —  PARTIES  —  DEATH 
OP  MOTHBH— ACTION  BY  MINOR  HEIRS— AP- 
PRAL— RBVIBW— VICIOna  ANIMALS-^ABIL- 
ITT  OF  OWNER. 

1.  An  amendment  of  pleadings  is  more  read- 
ily allowed  than  refused.  There  is  no  siibsti- 
ttition  of  a  new  plaintiff  when  the  orij^inal 
plaintiff  amends  hU  petition  in  order  to  mako 
it  clearly  appear  that  his  children,  in  whose 
name  he  sued  as  well  as  his  own,  were  the 
parties  actually  In  Interest.  The  supplement 
and  amendment  were  duly  served. 

2.  Minors  have  a  cause  of  action  for  the  per- 
soaal  injury  which  resulted  in  the  death  of 
their  mother.  The  right  of  action  of  the  moth- 
er is  made  to  survive  in  the  name  of  her  chil- 
dren. 

3.  Weight  is  given  to  the  findiuKS  of  facts 

by  the  district  judge  alSrmed  by  the  court  of 
appeal.  UnJess  in  case  of  manifest  error,  tiiey 
will  be  treated  and  considered  as  true. 

4.  Defendant's  dogs  were  large,  and  liad  the 
appearance  of  being  vicious,  and  it  is  Infer- 
red that  defendant  was  placed  on  her  guard  as 
to  their  propensity  to  do  harm. 

5.  Although  an  owner  Is  not  responsible  when 
the  damage  is  caused  by  an  uuforiteen  acci- 
dent, or  an  accident  he  could  not  guard  against, 
as  when  it  arises  from  a  vis  major,  he  is  re- 
sponsible when  he  Is  chargeable  with  the  least 
fault. 

0.  The  defendant  requested  the  deceased  to 
come  into  her  yard,  and,  after  she  (deceased) 
had  complied  with  the  request,  defendant  did 
not  protect  her  from  the  attack  of  her  savage 
dogs.  She  is  therefore  responsible  for  the  in- 
iury  which  the  dogs  inflicted. 

(Syllabns  by  the  Court.) 

Action  Albert  Deilsle  against  Mrs. 
Henry  F-  Bourrlague.  Judgment  for  plain- 
tiff,  and  defendant  applies  for  certiorari  or 
writ  of  review  to  the  court  of  appeals.  De- 
nied. 

Sambola  &  Ducros,  Albert  Voorhies.  and 
Joseph  B.  Derbes,  for  appellant  Dinkel- 

>  BebMriag  dndad  A»rtl  1,  UQL 

Digitized  by  Google 


732 


20  SOUTHERN  RSPOBTEB. 


(■-piel  &  Hart,  Percy  Benedict,  and  E.  A. 
O'SolllTan.  for  reBpondent 

BRE1A.UX,  J.  Defendant  asks  for  a  re- 
view ot  the  Judgment  and  for  Its  rcTersaL 
Tlie  soit  was  brought  by  tbe  plaintiff  In  the 
district  court  In  his  own  name  and  on  be- 
half of  his  minor  children  for  damans  aris- 
ing ftom  the  death  of  hie  wife  and  the  moth- 
er of  his  children,  who  died  from  the  effects 
of  injury  inflicted  by  defendant's  dogs. 
Plaintiff  averred  In  bis  petition  In  tbe  dis- 
trict court  that  his  wife  was  requested 
tbe  defendant,  who  was  their  next-door 
nelgbbor,  to  come  into  her  b&ck  yard,  and 
cut  aome  wood;  that  tbe  petitioner's  wife, 
being  Indebted  to  defendant  and  wishing  to 
be  obliging,  after  receiving  defendant's  as- 
snrance  that  she  would  be  protected  against 
the  dogs,  entered  tbe  yard,  and.  wblle  chop- 
ping defendant's  wood,  In  presmce  of  de< 
fendant,  sbe  was  attacked  her  dc^,  was 
maimed  and  torn  almost  to  i^eces,  causing 
wounds  of  wblcb  she  died  a  Bb<Mt  time  after 
tbe  attack.  Defendant  filed  an  exception 
setting  forth  that  plainUff'B  peUtitm  disclos- 
ed no  right  or  cause  of  action,  that  the  chil- 
dren of  plaintiff  are  not  named  therein,  and 
that  it  contains  no  prayer  for  relief  In  so  far 
as  tbe  minors  are  concerned.  Tbis  exc^^m 
was  beard  in  tbe  district  court,  and  main- 
tained, but  tbe  court  reserved  to  plaintiff 
tbe  right  to  amend  bis  petition.  Some  time 
afterwards  plaintitC  filed  a  sut^ment  and 
amendment  In  tbe  district  court,  in  accord- 
ance with  the  right  reserved  to  him  when  de- 
fendant's exception  was  sustained.  To  the 
supplement  and  amendment  defendant  filed 
another  exception,  reiterating  that  plaintiff 
bad  no  right  or  cause  of  action,  and  that 
thereby  plaintiff  was  substituting  another 
plaintiff  entirely,  and  raising  Issues  not  rais- 
ed In  the  ori^nal  petltltm.  and  which  were 
not  consistent  with  tbe  first  demand.  This 
esceiitlon  was  referred  to  the  merits^  and 
Just  prior  to  deciding  on  the  merits  It  was 
ovemilGd.  The  defendant  filed  the  plea  of 
general  denial  In  answer  to  plaintiff's  de- 
mand. Tbe  Judge  of  the  district  court  pro- 
nounced Judgment  for  plaintiff  In  tbe  sum 
of  $2,000.  On  appeal  bafore  the  court  of 
appeal  the  Judgment  of  tbe  district  court  was 
affirmed.  Here  Uie  defendant  reiterates  that 
the  plaintiff  has  no  right  or  cause  of  action, 
and  sets  up  that  the  original  petition  filed 
was  tbe  Individual  petition  of  Albert  Dcllsle, 
stating  that  tbe  death  of  his  wife,  the  result 
of  tbe  bite  of  do^,  was  caused  hy  tbe  de- 
fendant's fault;  that  be  lost  tbe  companion- 
sblp  and  assistance  of  bis  wife;  that  he  has 
to  pay  large  medical  bills  and  funeral  ex- 
penses; and  that  he  has  lost  considerable 
time  in  attending  to  his  Injured  wife's 
wounds  prior  to  her  death.  In  our  view, 
plaintiff  did  not,  by  the  amendment,  substi- 
tute another  plaintiff.  His  chllchren  were 
originally  parties  to  tbe  suit,  as  their  father 
alleged  that  It  was  brought  in  behalf  of  his 


minor  children.  He  was  not  theli 
the  time;  none  the  less  be  soogbl 
them  parties  by  alleging  as  befo 
After  be  bad  qualified  as  tutor,  b 
properly  was  permitted  to  avail  I 
tbe  right  which  had  been  reserve 
as  tutor  to  become  the  party 
Whatever  right  these  minors  had. 
entitied  to  at  tbe  time  suit  was 
As  they  were  not  properly  before  ' 
allegations  setting  forth  their  cL 
admissible  by  way  of  amendment 
plement.  They  were  not  parties 
to  the  suit  but  parties  In  whose  bel 
tiff  had  sought  to  set  up  a  claim,  t 
to  some  extent,  because  of  bis  ox 
set  fortb  the  names  of  these  ml 
was  also  permitted  by  way  of  amei 
aver  more  fully  bis  cause  of  action 
'Indlvldnally  or  for  bis  mIOOT  cfail 
more  qiectfically  tbe  items  of  dan 
tained;  and,  In  case  of  bis  fallor 
allege,  his  suit  was  ordered  to  be  1 
These  exceptions  did  not  tend  to  * 
actitm.  They  only  retarded  lt»; 
In  cases  <m  i^tpeaj  thlis  court  wll 
the  granting  of  permission  to  ame 
likely  to  do  an  Injustice  ttaan  it 
This  court  has  also  held  that  ai 
should  be  allowed  when  It  prevent 
plldty  of  suits.  Tbe  amendment  v 
ed  contradlct(»lly  with  the  defend 
court  ordered  tbe  defendant  to  be 
we  Judge  that  the  suit  was  placei 
after  legal  service  bad  been  made, 
fldency  In  the  allegations  of  the 
action  not  sufficiently  set  tortii  nu 
plied  when  tbe  amendment  and  ai 
is  permitted  contradictorily  with  1 
concerned.  As  relates  to  the  twa 
lute  dismissal  or  permitting  one 
contradictorily  wltii  those  be  stiei 
fermce  Is  inconslderaUe,  and  cai 
consld^rad  on  an  application  to  n 
ceedlngs  as  coming  wlttaln  the 
minimis  non  curat  lex." 

This  brings  ns  to  defendant's  gro 
fense  that  tbe  minors  have  nocaus< 
Originally,  the  article  of  the  Rev 
Code  relating  to  damages  growli 
offenses  or  nnasl  offenses  was  qnit 
ed  in  its  scope  in  so  far  as  relat 
heirs  of  the  one  Injured.  Interpr 
article  (2315,  as  originally  vrritten), 
held  that  the  right  of  action  was  x 
ble.  In  course  of  time  this  ai 
amended  in  order  to  prevent  the  t 
perifihing  In  case  of  the  death  & 
originally  Injured.  By  the  first  an 
the  right  was  Inherited,  In  case 
by  the  minor  children  and  widow 
ceased,  and,  if  there  were  no  mino 
or  widow,  then  by  the  survlvli^  m 
father.  This  amendment  was  li 
by  a  decision  of  this  court  as  not  -i 
within  Its  terms  tiie  husband.  bi 
the  father  and  mother.  Walton 
84  La.  Ann.  914.  This  decision 
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banded  down  a  comparatlTely  short  time 
when  Uiitute  No.  71  of  ISSi  was  enacted,  b; 
which  the  right  was  made  to  smrrlTe  Iqr  the 
use  of  the  following  language:  The  mavlv- 
•ora  above  motioned  may  also  recover  the 
images  "Bostalned  1^  them  by  the  death 
of  the  parent  or  child,  or  bosband  or  wife, 
as  the  case  may  be."  In  COilvers  t.  Boger, 
CO  La.  Ann.  57,  23  South.  100.  this  conrt  de- 
cided that  the  right  of  action  for  the  recoT- 
-ery  of  damages  to  an  injured  person  who 
dies  Bubsequent  to  receiving  the  Injnrles  sur- 
▼Ives  only  In  favor  of  the  beneficiaries  desig- 
nated In  the  Btatate  of  1884.  Here  the  mi- 
nors who  sne  are  expressly  designated  (they 
are  the  children  of  a  mother  decayed,  who 
suffered  personal  Injuries),  and  It  Is  not  for 
us  to  determine  that  they  shall  not  recover 
the  right  In  the  face  of  the  plain  provision 
ot  the  statute  designating  tbem. 

Defendant's  insistence  Is  that,  where  the 
Injuries  are  suffered  by  a  married  woman, 
inasmuch  as  the  right  of  action  In  her  life- 
time la  tiie  asset  of  the  community,  not  the 
personal  property  of  the  Injured  spouse,  this 
commonlty  ri^t  of  action  Is  extinguished 
by  the  death  of  the  Injured  vrlfe.  We  do  not 
take  It  that  this  Is  the  Inference  to  be  drawn 
from  the  language  of  the  atatote,  which  ez- 
prmsly  provides  that  thla  right  shall  pass  to 
the  heirs.  The  language  of  the  statute  la 
imperatlTe.  The  damage,  In  case  of  the 
death  of  the  parent  injtned,  shall  pass  to  her 
minor  children;  and.  If  she  left  no  minor 
children,  then  In  favor  of  her  surviving  fa- 
ther and  mother.  We  understand  that,  in 
order  to  avoid  the  eztlngnlshment  of  the 
right,  a  right  of  action  Is  given  to  the  hebr, 
as  just  stated.  Although  without  legisla- 
tion, the  wife  has  no  personal  claim  s^a- 
r&te  from  the  community.  By  legislation 
the  right  of  action  for  her  personal  Injury 
may  be  made  to  survive  tn  the  name  of  the 
forced  heirs.  But  defendant  further  urges 
that  the  personal  right  of  action  of  the  chil- 
dren under  the  second  clause  of  the  law  of 
1384  exists  only  In  case  they  are  entitled  to 
the  Inheritable  right  of  action  provided  for 
l>y  the  first  clause  of  the  law;  that  a  oneness 
or  solidarity  exists  between  the  two  rights 
of  action  granted  by  the  statute  by  reason 
that  under  the  second  clause  the  survivors 
named  In  the  first  clause  may  also  recover 
damages  sustained  by  them  by  the  death 
of  the  parent;  that  the  copulative  craijunc- 
tlon  "also"  manifestly  shows  this  solidarity, 
—that  Is,  unless  a  minor  child  has  a  right  of 
action  under  the  first  clause,  he  can  have 
none  under  the  second  clause,  and  vice 
versa.  The  word  "also,"  connecting  the 
first  with  the  second  clause.  In  our  view, 
does  not  have  the  restrictive  effect  for  which 
defendant  contends.  On  the  contrary,  It  has 
the  effect  of  extending  or  broadening  the 
rights,  80  aa  by  Implication,  at  least,  to  in- 
clude the  parent,  whether  It  be  fathw  or 
mother. 


We  pass  to  a  consideration  oC  the  defend- 
ant's responsibility  for  the  injury  inflicted  by 
her  AogB.  The  district  Judge,  In  a  carefully 
prepared  opinion,  describes  these  hounds  as 
being  large,  with  long  bodies  and  flaiiping 
ears,  long  talis,  and  of  a  brownish  or  i-ed- 
dlsh  tan  color.  He  concluded,  from  their 
description,  that  they  were  Bnglish  blood- 
hounds, in  all  probability  crossed  with  stag 
hounds,  corresponding  In  description  with  the 
hounds  kept  In  the  prisons  of  this  and  other 
states,  and  trained  for  the  pursuit  of  escaped 
convicts.  He  states  further  that  the  dogs 
were  vicious,— maybe  Infmed  by  their  size, 
breed,  and  actual  conduct  These  are  the 
views  of  the  Judge  of  the  first  Instance,  upon 
whom.  In  the  first  Instance,  devolves  the 
task  of  sifting  and  weighing  confilctlng  tes- 
timony. This  oplnlw  does  not  CMue  up  be- 
fore us  directly  for  review.  Another  con- 
stitutional authority  Is  Intrusted  with  the 
duty  of  giving  it  cooaideratlon,  and  of  appre- 
ciating the  facts  as  set  forth  by  the  wit- 
nesses, and  of  passing  upon  the  first  Judg- 
ment based  upon  these  facts.  The  court  of 
appeal,  In  deciding  the  case,  found  that 
"there  Is  conflict  of  evidence  as  to  the  char- 
acter of  the  dogs  and  defendant's  knowledge 
thereof,  but  we  should  accept  the  conclusion 
of  fact  of  the  Judge,  who  beard  and  saw  the 
witnesses.  But,  were  this  otherwise,  we  do 
not  think  that  the  doctrine  that  scienter  Is  a 
prerequisite  to  the  liability  of  the  owner 
finds  lodgment  In  our  law  and  Jurisprudence. 
Mot  only  does  any  act  whatever  of  man  that 
causes  damages  to  another  oblige  him  by 
whose  fault  It  happened  to  repair,  but  he  is 
responsible  for  damages  resulting  from  his 
negligence  or  Imprudence,  caused  by  the  acts 
of  the  thing  which  he  has  in  his  custody. 
Rev.  Civ.  Code,  arts.  231C,  2316^  2318,  are 
poslttve  and  equivocal.  The  owner  of  the 
animal  Is  answerable  for  the  damage  he  has 
caused.  There  Is  no  qualification,  no  restric- 
tion, no  condition  aflxed  to  the  legal  respon- 
sibility;" citing  Marcade  and  Demolombe  In 
support  of  the  views  before  exprrased.  The 
court  of  appeal,  In  its  (pinion,  also  says:  "In 
a  case  In  which  a  father  was  sued  for  dam- 
ages caused  by  his  minor  child.  It  was  said 
'the  law  Itself  imputes  the  faalt  to  the  father.' 
It  presumes  that  It  resulted  from  lack  of 
sufilcient  care,  watchfulness,  and  discipline 
on  his  part  In  the  exercise  of  the  parental 
authority.  This  Is  the  very  reason  and 
foundation  of  the  rule.  For  like  reasons, 
the  law  imposes  responsibility  upon  the  own- 
er for  damages  occasioned  by  his  animals, 
who  have  certainly  no  greater  powers  of  dls- 
cemmeut  than  tbe  infant  of  tender  years;" 
citing  Mullins  v.  Blaise,  37  La.  Ann.  92.  We 
are  not  inclined  to  question  the  correctness 
of  the  conclusion  of  facts  at  which  the  Judge 
of  the  district  court  arrived,  affirmed  as 
they  are  by  the  conrt  of  appeal.  Taking  this 
conclusion  of  facts  as  found  for  a  basis,  it 
irresistibly  follows  that  the  defendant  was 
at  fault;  that  these  dogs  were  not  the  mild 
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and  amiable  creatures  she  saya  they  were. 
But  the  defendant.  In  meeting  plaintiff^ 
charges  that  these  dogs  were,  to  their  knowl- 
edge, savage  and  fierce.  Insists  that  It  was 
then  Imprudent  on  the  part  of  the  mother  to 
venture  to  go  in  defendant's  yard  to  cut 
wood  for  her.  This  insistence  presents  mat- 
ter for  conBlderatlon  In  fixing  tbe  amount 
Of  the  damages,  to  which  we  will  return  In 
a  moment.  This  brings  ns  to  a  c<mslderatlon 
of  the  doctrine  of  scienter  as  an  element  In 
fixing  the  owner's  liability.  We  are  not 
Inclined  to  go  to  the  extent  that  It  Is  of  no 
consequence,  In  determining  the  liability  of 
the  owner,  whether  or  not  he  had  knowledge 
of  the  tIcIoqs  propensities  of  bis  animals. 
True,  the  owner  of  tbe  animal  is  responsible 
for  the  damage  It  has  caused.  We  do  not 
think,  however,  that  there  Is  no  limitation 
to  his  liability,  and  that  In  all  cases  of  bad 
conduct  of  the  animal  causing  the  Injury 
he  Is  to  held  in  damages.  The  artlde  Itself 
relating  to  the  owner's  responsibility  con- 
tains restrictions  and  qualifications.  The 
owner  is  not  responsible  if  the  animal  had 
been  lost  or  had  strayed  more  than  a  day, 
and  he  may  discharge  himself  from  respon- 
sibility by  abandoning  It,  save  where  the 
master  has  turned  loose  a  dangerous  animal, 
for  then  he  must  pay  for  all  tbe  barm  done. 
There  is  no  question  before  ns  of  abandon- 
ment We  quote  above  from  the  article  re- 
lating to  injury  caused  by  animals  to  sus- 
tain the  ]RroposltIon  that  there  are  limita- 
tlOTis  to  tbe  responsibility.  Besides  that,  tbe 
damages  caused  by  animals  are  not  viewed, 
as  relates  to  liability,  as  being  similar  to 
the  damages  caused  by  a  minor  for  which  a 
tutor  Is  responsible,  or  the  damage  for  which 
employers  are  responsible  growing  out  of  the 
acts  of  their  employ^,  teachers  for  their 
scholars,  and  artisans  for  their  apprentices. 
Tbe  control  and  relation  between  one  and 
other  are  not  the  same.  The  sentiment  of 
consideration  and  respect  and  control  be- 
tween man  and  animals  Is  not  the  same  as 
that  which  exists  between  man  and  man, 
and,  in  consequence,  tbe  liability  for  dam- 
ages Is  fixed  by  dlCTerent  rules.  As  to  tbe 
animal,  as  It  is  in  some  cases  with  a  mere 
thing,  it  may  be  abandoned  in  case  It  has 
caused  damage.  In  our  view  of  the  author- 
ities upon  the  subject,  we  have  not  found 
that  under  tbe  civil  law,  from  which  the  ar- 
ticles of  our  Civil  Code  are  derived,  it  Is  al- 
ways held  that  the  character  of  the  animal, 
and  knowledge  of  its  propensities  to  do  barm, 
Is  of  no  consequence  In  passing  upon  the  re- 
sponsfblUty  of  the  owner.  We  take  it  that 
the  rale  Is  the  other  way  in  so  .far  as  the 
damage  Is  caused  by  an  accident  not  to  be 
foreseen  or  guarded  against;  as  when  it 
arises  from  a  via  major.  Article  2321  of  the 
Revised  Oivll  Code  (article  1385,  Code  Nap.) 
is  founded  upon  the  presumption  that  tbe 
fault  is  chargeable  to  the  owner  of  the  animal 
Uiat  caused  the  damage,  or  to  the  person  in 
wboM  QM  or  under  whose  care  It  was  at  tbe 


time  of  the  accident;  and  that  presuinpti<a 
can  be  made  to  give  way  onlj  in  Uie  presence 
of  proof  either  of  an  unforeseen  event  or  by 
the  imprudence  of  the  one  injured.  3  Fozier 
Herman,  p.  906,  Mo.  ST.  The  Frendi  com- 
mentators have  approvingly  referred  to  this 
view.  From  20  Lauroit,  p.  67S,  we  quote: 
"That  is  to  say,  tliat  there  Is  no  responsibility 
when  there  Is  no  fault;  the  one  to  whom  the 
damage  Is  bnpntaUe  should  be  permitted  to 
prove  that  he  was  not  at  all  at  fault.  But  it 
18  only  needfol  to  prove  the  lightest  fault 
(culpa  levls)  to  hold  the  ownw  leipcnislUe." 
in  all  the  cases  in  our  Jurt«prudaice  to  whldi 
we  have  been  referred  there  was  some  fault 
for  which  tbe  ownor  was  responsible;  nota- 
bly the  eases  of  Montgomery  t.  Koeater.  35 
La.  Ann.  lOM,  and  McGnlre  t.  Rlngrosew  41 
La.  Ann.  1029,  6  South.  806. 

The  amount  of  the  damages  Is  the  only 
question  r^alnlng  for  our  determinatloiL 
A  moment  ago  we  referred  to  the  fact  that 
the  children  of  tiie  deceased  testified  that  the 
dogs  ta  qnestioi  acted  with  some  degree  of 
fierceneu,  and  son^t  to  annoy  them  fnan 
the  nei^dxHTlng  yard.  It  none  tbe  less  re- 
mains that  defendant  leqnested  the  mothCT 
(the  deceased)  to  come  Into  her  yard  to  cut 
wood  for  her,  and  that,  after  she  had  com- 
plied with  the  requeBt,  the  defendant  Mrs. 
Bourrlagoe,  could  not  (did  not  even  attempt 
to)  protect  her  from  th^  attacdE.  For  rea- 
8<ms  assigned,  the  order^nlsl  is  recalled  and 
set  aside,  and  defendant's  an^cathn  Is  re- 
jected. 

(105  La.) 

PIERCB  V.  BBDDBX.    (No.  1S.550.) 

(Supreme  Court  of  Loniafftoa.    March  18, 
1901.) 

LBABK-CONDBMNATION   OF  PROPERTT— LIA- 
BIUTT  W  I1AND--CONBTRDCTION. 

1.  Two  leasee  of  the  same  property  w«re 
made  between  the  same  parties, — the  first  for 
the  single  njouth  of  February,  tbe  second  for 
seven  months.  A  riglit  was  granted  in  tbe 
second  lease  to  tbe  lessee  to  nuke  the  rcpaln 
needed  to  place  the  premises  in  pnn^  condi- 
tion. The  lessee,  to  the  knowledge  of  the  les- 
sor, made  repairs  during  the  first  Tease.  Before 
the  expiration  of  the  first  lease  the  building 
was  condemned  by  tlie  city  anthoritiea  and  de- 
molished, both  leases  being  thereby  dissolTed- 
Held,  the  lessor  is  liable  to  the  lessee  for  the 
expenditures  made  by  the  latter  for  repain 
and  other  necessary  purposes.  Tbe  prMnatori- 
ty  quoad  the  commencement  of  the  seeond 
lease  in  the  making  of  the  repairs  is  no  iMir  t«  . 
the  recovery  for  the  outlays  made  for  that  pnr- 
pose. 

2.  Parties  in  an  act  of  lease  can  I^ally 
broaden  or  restrict  the  righu  and  olriigatioiis 
in  respect  to  warranbr.  A  nonwarranty  clause 
covering  apparent  defects  or  those  communicat- 
ed by  the  lessor  to  the  leasee  is  rslid.  Such  a 
clause  can  be  made  to  extend  to  hidden  d^ects, 
the  aeriousBesH  and  consequenoes  of  which  Uw 
lessee  could  not  then  have  well  measured,  pro- 
vided the  lessor  was  Ignorant  of  them  and  it 
waa  thoroagbly  understood  that  the  lessee  took 
tbe  premises  such  as  they  w«e,  and  expressly 
at  his  risk  and  peril.  The  clause  could  be  set 
asidsi  for  fraud  if  tbe  lessor  knew  of  them  or 
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could  liftTe  foretwen  tbem  at  the  moment  of  the 
contract.  In  case  of  doubt  as  to  the  scope  of 
tb«  clauae,  the  doubt  ahould  be  resolved  against 
the  lessor. 

3.  It  is  not  to  be  presumed  that  the  lessee  as- 
Ettmed  the'  risk  and  cODseqaences  of  defects  so 
radical  as  to  call  for  the  cOTdemnation  of  the 
premises  as  dangerous  to  the  public  aafet^t 
thereby  dissolving  the  lease. 

(Syllabus  by  the  Court) 

Appeal  from  dTll  district  court,  pariah  of 
Orleans;  Thomas  C.  W.  BQis,  Judge. 

Action  bj  Oeorge  W.  Pierce  against  D.  O. 
Hedden.  Judgment  tot  plaintiff,  and  defend- 
ant  appeals.   Modified  and  affirmed. 

FarkersoD  &  Toblu,  for  appellant  Boat- 
uer,  Dodds  &  Boatner,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS.  C.  J.  Plaintiff  alleged:  That 
on  the  6th  of  February,  1S99,  he  entered  Into 
a  contract  of  lease  with  D.  C.  Hedden,  act- 
ing for  himself  and  as  agent  of  H.  H.  Hed- 
den, of  certain  described  premises,  known  as 
"No.  700  Poydras  Street";  the  said  lease  to 
extend  for  a  term  of  seven  months,  com- 
mencing on  the  Ist  day  of  March,  1899,  and 
ending  on  the  30th  day  of  September,  1889; 
the  rental  of  said  premises  stipulated  In  said 
lease  being  the  stun  of  $50  per  month,  for 
which  petitioner  executed  his  seven  promis- 
sory notes,  each  fof  the  sum  aforesaid,  one 
dne  on  the  1st  of  April,  18d9,  and  the  re- 
mainder month^  thereafter.  That  said 
premises  were  leased  tar  the  purpose  of  con- 
ducting a  saloon  buslueas  therein,  and  that 
In  order  to  prepare  the  same  for  occopatiim 
to  commence  the  said  business  at  once,  he 
leased  the  same  premises  from  said  Hedden 
for  the  month  of  Febnmry,  commmcing  on 
the  said  day  the  lease  was  signed,  and  paying 
the  rent  therefor..  That  he  was  Immediately 
thereupon  placed  In  possesalon  CHt  Mid  prem- 
ises, and  made  the  repairs  thereon  necessary 
to  put  the  said  building  In  suitable  condltl<m 
for  the  baslnees  to  be  conducted  therein. 
That  he  set  np  his  bar  fixtures  therein  and 
commenced  the  business  for  which  be  bad 
leased  the  aforesaid  property.  That  at  the 
time  of  the  necntlon  of  the  said  act  of  lease 
the  said  building  had  been  condemned  by  the 
authorities  of  the  city  of  New  Orleans  aa 
dangerous,  and  the  said  D.  0.  Heddai  had 
been  served  with  notice  to  demolish  the  same, 
of  which  fact  petitioner  was  entirely  Igno- 
rant That  Hedden  leased  the  aforesaid  prem- 
ises to  petitioner  with  a  fuU  knowledge  that 
the  same  had  been  condemned  as  dangerous 
by  the  city  authorities  and  that  they  would 
be  demolished,  but  concealed  the  same  from 
petitioner.  That  the  action  of  Hedden  in  con- 
cealing said  facts  and  in  leasing  petitioner 
the  aforesaid  property  was  fraudulent  and  in 
bad  faith.  That  shortly  after  petitioner  took 
possession  of  aforesaid  leased  premises,  and 
after  be  had  made  the  repairs  aforesaid  and 
commenced  business  ther^  he  was  notified 


by  the  city  engineer  to  remove  therefrom.  In 
order  that  the  same  might  be  demolished. 
That  he  immediate^  notified  D.  0.  Hedden 
of  the  notice  aforesaid,  and  called  upon  him 
to  protect  petitioner  in  the  occupation  of  the 
leased  premises.  That  Hedden  failed  and 
n^lected  to  do  so,  and  petitioner  was  com- 
pelled to  abandon  and  surrender  the  same, 
and  said  building  was  thereafter  demolished 
by  the  city  authorities.  That  he  had  been 
damaged  In  the  sum  of  $2,481.60  by  the  (all- 
ure of  D.  Ol  Hedden  to  protect  him  In  the 
possession  and  enjoyment  of  said  leased 
premises.  That  be  had  expended  the  sum  of 
fllLBO  In  making  necessary  repairs,  fixing 
the  roof,  banquette  or  sidewalk,  papering  the 
premises,  etc.;  and  Hie  profits  of  the  busi- 
ness to  be  conducted  tiierein  would  have 
amounted  to  the  sum  of  f  10  per  day.  on  an 
average,  from  the  commencement  of  the  lease, 
on  the  1st  of  Much,  to  the  termination  there- 
of, on  the  30th  of  September,  1899.  That,  in 
addition  to  the  above  damages,  petitioner 
was  at  an  expense  of  $100  In  the  removbig  of 
bar  fixtures,  setting  the  same  np  in  the  i^em- 
Ises,  and  removing  the  same  afterwards,  un- 
der ttie  order  <tf  the  city  engineer,  making 
the  total  damages  suffered  by  petitioner  $2,- 
481.60;  upon  which  he  was  entitled  to  recover 
1^1  Interest  fr«n  Judicial  demand.  In  view 
of  the  premises  he  prayed  for  citation  on  D. 
C.  Hedden,  and  for  Judgment  against  him 
for  the  aforesaid  sum,  with  legal  interest 
from  Judicial  demand.  Defendant  answered, 
pleading  first  the  general  Issue.  Further  an- 
swering, he  admitted  the  execution  of  the 
lease  as  set  out  in  the  petition  on  6th  of 
February,  1800.  and  averred  that  said  lease- 
contained  the  following  clauses:  "The  sa- 
loon and  premises  are  taken  as  tliey  are  In 
their  present  condition  for  bis  own  use  and 
service  at  his  own  expense,  and  the  lessors 
will  not  be  responsible  for  damage  caused 
by  leaks  In  Ibe  roof,  or  by  any  vices  or  de- 
fects of  the  teased  property."  He  specially 
denied  that  tiie  building  was  condemned.  He 
alleged  that  plaintiff  to<^  possession  of  th» 
premises  and  proceeded  to  make  alterations 
and  repairs  wltbout  obtaining  a  necessary 
permit  therefor  from  t^e  city  engineer;  that 
be  was  notified  by  the  authorittes  to  desist 
but  in  spite  of  such  notification  he  persisted 
in  the  woi^,  and  was  arrested  and  fined  by 
the  recorder;  that  had  the  plaintiff  occupied 
the  said  premises  lawfully,  and  complied  with 
the  city  ordinances,  he  would  not  have  been 
disturbed  during  the  term  of  the  lease;  that 
by  reason  of  bis  own  unlawful  acta  and  do- 
ings he  not  only  was  deprived  of  the  use  of 
the  premises  himself,  but  caused  lose  and 
damage  to  defendant  in  the  rental  of  this  and 
other  properties.  The  district  court  render- 
ed Judgment  in  favor  of  the  plaintiff  (or  the 
sum  of  $311,  with  legal  interest  from  Judi- 
cial demand.  Defendant  appealed.  Plaintiff 
prayed  in  the  supreme  court  that  the  Judg- 
ment be  amended  by  increasing  the  same  to 
tbejum  of  «2.46USa 
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Opinion. 

The  evidence  shows  that  upon  the  6th  of 
February,  1899,  a  written  contract  of  lease 
was  entered  Into  between  D.  0.  and  H.  H. 
Redden  and  6.  W.  Pierce  of  the  saloon  and 
appurtenances  No.  700  Poydras  street  for  the 
term  of  seven  months,  commencing  on  1st 
day  of  March,  1899,  to  the  30th  of  September, 
1809.  The  lease  declared:  "The  saloon  and 
premises  are  taken  as  they  are  In  their  pres- 
ent condition,  and  the  lessee  agrees  to  keep 
them  In  good  condition  for  his  use  and  serv- 
ice at  his  own  expense.  The  roof  and  floor 
are  to  be  repaired  or  renewed  at  lessee's  ex- 
iwuse.  •  •  •  The  said  premises  and  ap- 
purtenances. Including  the  locks,  keys,  and 
other  fastenings,  are  delivered  In  good  order; 
and  the  lessee  obligates  himself  to  keep  the 
same  In  like  good  order  during  the  term  of 
the  lease,  to  keep  the  chimneys  and  privies 
clean,  and  to  comply  with  all  the  city  ordl- 
nances,  at  his  own  expense.  The  lessee 
binds  himself  to  make  no  alterations  •  •  • 
without  the  written  consent  of  the  lessors. 
•  •  ♦  The  lessors  will  not  be  responsible 
for  damage  caused  by  leaks  In  the  roof  or 
by  any  vices  or  defects  of  the  leased  prop- 
erty." On  the  Slst  of  January.  1899,  G.  W. 
Pierce  had  written  to  D.  0.  Hedden:  "I  will 
rent  from  you  for  the  month  of  February, 
1S99,  the  saloon  No.  TOO  Foydras  street,  and 
allow  you  to  enter  the  saloon  and  premises 
on  any  day,  with  your  attorney  and  auc- 
tioneer, to  hold  at  said  saloon  a  public  sale 
of  the  fixtures  and  furnishings  of  said  sa- 
loon; 1.  e.  the  contents  of  said  house  will  be 
subject  at  any  time  to  be  (rffered  by  you  at 
public  auction  by  the  sheriff.  If  the  fixtures 
and  furnishings  are  removed  from  the  prem- 
ises, then  the  rent  for  the  unexpired  part  of 
the  month  Is  not  to  be  exacted  from  me. 
The  rental  is  fifty  dollars  per  month.  The 
lessee  Is  not  liable  In  any  way  or  manner 
for  damages  on  account  of  the  auction  sale." 
At  the  time  ttala  letter  was  written  the  fix- 
tures and  contents  of  the  saloon  were  under 
provisional  seizure,  the  lessee  at  that  time 
(one  Gulllotte)  being  In  arrears  for  his  rent 
We  do  not  find  any  written  acceptance  of 
said  otter,  but  the  eTldence  shows  that  it 
was  In  fact  accepted,  and  Pierce  went  into 
possession  under  It  on  or  about  the  6th  of 
February.  Plaintiff  says  in  his  pleadings 
that  the  second  lease  **was  tor  the  purpose  of 
conducting  a  saloon  business  on  the  prem- 
ises, and  that  in  order  to  prepare  the  same 
f<H-  occupation,  to  commence  said  business 
at  once,  he  hod  leased  the  same  premises 
from  Hedden  tot  the  month  of  February, 
commencing  on  the  said  day  the  lease  was 
signed,  and  paying  the  rent  therefor  In  ad- 
vance." A  sale  of  the  fixtures  in  the  prem- 
ises was  made  some  time  in  February  (lOth 
Pebmary).— we  should  judge,  from  the  testi- 
mony, about  10  days  after  the  lessee  took 
poMesslon  under  the  first  lease;  and  at  said 
sale  Pierce  himself  bought  tbem  In,  bat  Kot 


them  away.  On  February  10,  1890,  W.  L. 
McGary,  commissioner  of  public  woiks,  wrote 
to  D.  0.  Hedden  that  these  premises  (the 
one-story  building  on  the  upper  swamp  cor- 
ner of  St.  Charles  and  Foydras  streets)  had 
been  examined  by  the  city  engineer  and 
found  to  be  la  a  dangerous  and  dtl^ldated 
condition,  and  had  therefore  been  condemn- 
ed, and  that  as  this  property  belimged  to 
him,  he  notified  him  to  cause  this  proper^r  to 
be  demolished  within  three  days  from  the 
notice.  On  the  2l8t  of  February.  18&9,  he 
wrote  to  him  again,  saying  that  notwith- 
standing the  notice  given  him,  and  his  prom- 
ise to  comply  with  same,  he  bad  but  par- 
tially demolished  the  building;  and  he  noti- 
fied him  that  should  he  fail  to  remove  the 
balance  of  the  unsafe  building  within  24 
hours  from  service  of  his  letter,  he  would 
proceed  to  demolish  It  and  take  necessary 
steps  to  recover  costs.  We  presume  that  the 
bnlldlug  was  taken  down,  but  the  record 
does  not  show.  This  action  of  the  city  au- 
thorities seems  to  have  been  twought  about 
by  Pierce's  making  some  repairs  upon  the 
building  without  having  obtained,  prior  to 
doing  so.  a  permit  from  the  city  authorities. 
P.  J.  Flanagan,  a  building  Inspector  of  the 
city,  some  days  before  the  14th  of  February, 
1899,  noticed  repairs  being  made  upon  the 
building  by  a  carpenter  named  Green,  who 
had  been  employed  by  Pierce  to  make  tiiem, 
and  was  told  by  the  latter  that  be  did  not 
know  whether  they  were  being  made  under 
a  permit  or  not.  He  reported  the  fact  to  bis 
superior  officer,  and  was  directed  by  him  to 
Inquire  into  the  matter.  Hedden,  on  being 
told  of  the  conversation  between  Green  and 
Flanagan,  applied  to  the  city  authorities  for 
a  permit  to  continue  the  repairs;  but  the 
Iiermit  was  refused,  and  the  orders  to  demol- 
ish the  building  were  given  as  stated.  Flan- 
agan stated  that  at  the  time  he  spoke  of  a 
large  section  of  the  comer  of  the  building 
at  both  streets  had  been  cut  away.  "It  seem- 
ed the  comer  of  the  house  was  being  cat 
away,  and,  besides  that,  all  the  old  canvas 
was  nearly  on."  Flanagan  said  that  Pierce 
or  his  workmen  continued  to  work  In  the 
nighttime,  and.  to  stop  him,  he  (Pierce)  was 
arrested  and  fined  $5;  that  the  (mly  work 
done  that  he  knew  which  was  d<me  after  no- 
tice was  nailing  canvas  on  the  roof  and  put- 
ting in  bar  fixtures.  Pierce  testified  In  one 
place  that  he  occupied  the  premises  until  3 
days  after  Mardl  Oras  (Mardl  Gras  was  the 
14th  of  February.  1899);  that  he  occupied 
them  about  18  or  20  days,  but  he  was  not 
sure.  In  another  place  he  testified  he 
thought  he  first  went  upon  the  premises  on 
the  1st  of  February;  that  he  commenced 
making  the  repairs  as  soon  as  he  went  In  (3 
or  4  days  after  he  got  tn).  and  he  was  Inter- 
rupted In  making  the  repairs  on  the  14th  of 
February;  that  he  did  not  get  a  permit  to 
make  the  repairs;  he  did  not  think  It  was 
necessary,  it  will  be  seen  from  this  that  all 
the  repairs  which  were  made  were  mode  In 
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tbe  month  vC  February,  during  the  continu- 
ance of  tbe  first  lease,  and  before  the  second 
lease  had  commenced,  and  that  the  fixtures 
were  placed  In  the  building  at  night  after 
the  repairs  on  the  bnilding  had  be«i  ordered 
to  be  stopped.  The  first  lease  (that  for  the 
month  of  February)  was  dlssolTcd  by  the  de- 
struction of  the  building  prior  to  the  time 
fixed  for  Its  expiration,  and,  by  reason  of  tbe 
destruction  of  the  building  before  tbe  date 
for  the  commencement  9t  the  second  lease 
bad  been  reached,  the  lattw  nerw  went  Into 
operation. 

Plaintiff  Insists  that  the  building  was  sub- 
ject to  condemnation  at  the  time  It  was  In 
fact  condenmed  us  an  unsafe  building  and 
ordered  to  be  demolished,  In  June  of  1897; 
that  Hedden  bod  knowledge  of  that  fact,  and 
had  concealed  It   He  oflered  In  evidence  a 
letter  of  date  June  22.  1897,  from  tbe  city 
engineer  to   tbe   commissioner   of  public 
works.  Informing  him  that  this  building  had 
been  examined  and  found  to  be  In  a  dan- 
gerous and  dilapidated  condition,  and  had 
therefore  been  condemned;  that  the  btdldlng 
was  beyond  repair;  that  the  owner  should 
be  ordered  to  demolish  it  at  once.  He  placed 
John  Chaff e,  messenger  for  the  department 
of  public  works,  on  tbe  stand,  who  testified 
that  he  had  on  the  23d  of  June,  1897,  served 
a  copy  of  this  letter  on  Mr.  Hedden.  by  leav- 
ing the  same  at  the  latter's  office;  that  there 
were  two  gentlemen  in  the  office  at  tbe  time, 
whom  he  did  not  know,  but  that  he  had  been 
told  on  inquiry  that  Mr.  Hedden  was  in  his 
office.    Heddey  testified  that  he  was  not  In 
New  Orleans  at  that  time;  that  bis  office 
was  then  dosed  and  locked.    He  said  that 
shortly  after  tbe  date  of  this  letter  {about 
tbe  4th  of  July,  1897)  he  met  Mr.  PlUe.  city 
building  InspectM*,       chance,  on  the  street 
who  asked  him  whether  he  was  the  owner 
of  the  property,  and,  on  bis  saying  be  was, 
he  told  him  be  would  have  to  repair  it;  that 
he  subsequently  obtained  a  permit,  and  bad 
tbe  repairs  made;  that  be  was  told  the  only 
part  condemned  was  a  shed  upon  the  front; 
and  that  this  was  repaired.    He  offered  In 
evidence  a  copy  of  the  permit  referred  to. 
He  testified  that  he  had  no  knowledge  that 
the  house  was  condemned,  and  concealed 
nothing  from  Pierce,  who  made  a  personal 
Inspection  of  tbe  premises.   In  respect  to  the 
lessee's  repairing  the  honse,  be  testified ; 
That  he  was  not  presmt  when  Pierce  made 
the  repairs.    That  he  did  not  know  much 
about  the  repairs.   That  bo  far  as  they  were 
concerned.  Pierce  was  to  do  the  repairing. 
All  he  waa  to  do,  according  to  what  he  told 
bim,  was  to  repiy)er  tbe  place  and  repair  tbe 
roof.    That  was  all.    That  three  or  four 
days  after  this  Pierce  went  to  witness'  office 
about  the  flooring,  and  asked  him  to  recom- 
mend a  carpenter.    That  he  (Hedden)  said 
that  Green,  a  neighbor  of  his,  could  do  It 
and  'he  would  get  him  to  do  It   That  Pierce 
said  that  Oreen  would  (Aarge  blm  bat  $45, 
and  he  asked,  was  that  a  reasonable  cbargv? 
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That  he  replied  that  be  thought  It  was.  That 
as  he  left  the  office  he  said,  "Mr.  Hedden, 
I  am  going  to  paint  the  [dace,"  and  witness 
replied,  "All  right"  and  that  waa  the  last 
he  heard.  He  testified  further  that  the  lease 
he  made  to  Pierce  was  identical  with  leases 
he  made  of  Ms  ^perty  in  the  same  neigh- 
borhood to  other  parties,  and  that  It  was  up- 
on a  printed  form.  He  did  not  controvert 
tbe  rightfulness  of  the  order  of  condemna- 
tion of  the  bnilding  made  in  February,  1899, 
nor  did  he  attempt  to  show  that  the  condi- 
tion of  tbe  building  which  gave  rise  to  that 
order  was  due  to  the  work  done  upon  the 
same  by  Pierce.  The  latter  testified  that  his 
daily  profits  dnrlng  the  time  he  was  on  the 
premises  were  about  $22;  that  at  the  lowest 
estimate,  they  would  have  been  ordinarily 
about  $10;  that  he  had  kept  an  acconnt  of 
his  sales  and  profits  during  that  period,  but 
that  he  had  moved  abont  so  much  he  had 
lost  his  books.  His  claim  for  profits  rests 
upon  this  vague  statement  which  Is  support- 
ed by  data  of  no  kind.  Referring  to  tbe 
expenditures  he  bad  made  for  repairs,  be 
first  stated.  In  a  general  way,  "About  fonr 
hundred  dollars,"  hut  when  pressed  for  par- 
ticulars, stated  be  bad  receipts  tor  the  floor- 
ing and  roof,— $98  for  the  flooring,  and  $18 
for  the  roof;  that  In  addition  to  this,  "there 
was  the  hauling  and  moving  around,  and 
such  like."  Later  on  be  testified  that  the  haul- 
ing of  the  fixtures  to  the  pavement  bad  cost 
him  about  $18,  and  removing  them  about  $12, 
and  the  carpenter's  Mil  for  putting  them  up 
and  then  taking  them  down  was  abont  «40; 
that  he  sent  away  tbose  he  bought  at  the 
auction,  and  replaced  them  by  others.  Plain- 
tiff's counsel,  in  their  brief,  say:  "He  took 
possession  under  the  lease,  and  proceeded  to 
make  the  repairs  for  which  it  provided,  to 
wit:  Ninety-eight  dollars  for  the  fioor,  and 
eighteen  dollars  for  the  roof;  moylng  out  of 
old  fixtures  and  putting  up  of  the  new,  sev- 
enty dollars;  revenue  license,  twenty-five 
dollars;  paper  hanging,  twenty-five  dollars; 
electric  lighting,  fourteen  dollare,— making  In 
all,  for  actual  expenses  Incnrred  In  moving 
in  and  moving  out  the  sum  of  two  hundred 
and  fifty-two  dollars."  We  think  plaintiff's 
demand  for  profits  Is  not  supported  by  the 
evidence.  We  need  not  discuss,  therefore, 
what  the  law  applicable  to  the  situation 
would  have  tteen  had  the  evidence  Justified 
the  claim.  Granting  that  plalntifTs  daily 
profits  during  the  short  period  he  occupied 
the  premises  were  about  $22  a  day,  the  profits 
of  that  particular  period  would  Iiave  formed 
no  proper  basis  for  profits  g^erally,  for  it 
was  just  at  and  about  the  time  when  the 
city  was  crowded  with  strangers  vlsitdng  It 
for  tlie  Carnival.  Tbe  proof  of  profits  aiioald 
rest  upon  something  more  than  a  mere  gen- 
eral estimate. 

I>efendant  Insists  In  argument  that  tbe 
demolishing  of  tbe  leased  building  was  due 
to  the  fact  that  plaintiff  was  making  repairs 
upon  It  It  la  posBlUe  that  fb«  fact  ai  the 
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making  of  tbe  repairs,  and  of  thetr  being 
made  withoat  a  prior  permit,  was  tbe  reason 
attention  was  attracted  to  Its  coDdltlon,  which 
mlffht  hare  been  otherwise  overlooked,  bnt 
there  Is  nothing  In  tbe  evidence  going  to  show 
tliat  the  condition  of  tbe  bnlldlng  was  at  all 
Injnred  by  the  work  cansed  to%e  done  upon 
It  by  tbe  plafQtlfT.  The  buOdtng  In^Bctor, 
Flanagan,  sajis  of  this  work,  "The  Improve- 
ments were  remodeling  an  <Hd  shBck  to  a 
respectable  coffee  house;*'  bnt  It  wonld  seem 
that  notwithstanding  the  making  of  these 
Improvements,  the  bi^Iding  would  still  be  In 
a  dangerous  condition,  and  had  to  be  torn 
down.  Defendant  dalms  tiiat  this  work  was 
not  made  nnder  the  provM<ms  of  the  second 
lease,  aa  It  had  not  jet  commenced,  and  he 
had  no  right  to  do  It  during  tbe  first  lease. 
The  two  leases  do  not,  on  their  face,  refer 
to  each  other.  On  their  face,  they  are  setn 
anite  and  distinct,  having  no  relation  one  to 
ttte  other.  We  think  It  exceedingly  probable, 
however,  that  the  first  lease  was.  to  the 
knowledge  of  both  parties,  made  In  contem- 
plation of  the  second,  and  for  the  pnrpose  of 
placing  the  premises  in  better  condition  for 
plalnttfTs  business.  The  repairs  were  made, 
as  the  defendant  said,  "prematorely,"  so  far 
BB  tbe  existence  erf  the  second  lease  was  con- 
cerned ;  but  defendant  was  Informed  by 
Pierce  that  they  were  abont  to  be  made, 
and  he  not  only  raised  no  objection,  but, 
when  informed  that  they  had  been  commen- 
ced without  a  iwrmit,  he  unsoecegsfully 
sought  to  have  them  continued  nnder  a  per- 
mit stni  to  be  obtained.  He  made  no  com- 
plaint of  the  prematurity  of  the  repairs  art 
that  time.  We  think  It  may  be  fairly  pre- 
snmed  that  If  their  making  had  been  post- 
poned  nntll  after  the  1st  of  March  the  par- 
ties would  have  been  confronted  by  the  same 
situation  which  confronted  them  when  they 
had  been  made  prior  thereto.  We  think  the 
bnlldlng  would  have  been  ordered  to  be  de- 
molished 3ust  after  the  Ist  of  March,  while 
pfaitntiff  would  have  been  In  possession  under 
the  second  lease,  Intitead  of  being  ordered  to 
be  demolished  the  latter  part  of  February. 
Tbe  bad  condition  of  the  building  nnquestlon- 
ahly  put  an  end  to  both  leases. 

Defendant  urges  upon  tbe  court  the  clauses 
in  the  act  of  lease  reciting  that  the  prem- 
ises were  delivered  In  good  order;  that  the 
lessee  took  the  premises  as  tb^  were,  and 
agreed  to  keep  them  in  good  condition  for 
his  use  and  service  at  his  own  expense;  that 
he  bound  himself  to  make  no  alteration  In 
the  premises,— 4ind  the  nonwarranty  clause, 
by  which  It  was  stipulated  that  the  lessors 
would  "not  be  responsible  for  damage  caus- 
ed by  leaks  In  tte  roof  or  by  any  vice 
or  defects  of  the  leased  property."  The 
evidence  show*  that  tbe  premises  were  not 
In  fact  In  good  condition  on  the  6th  of  Feb- 
ruary, even  though  they  may  have  had  the 
appearance  of  being  In  good  condition.  That 
the  repairing,  renewal  of  the  flooring,  and 
the  r0^1og  bj  flie  lessee  were  contemplated 


by  botii  parties  Is  obvlow;  for  tbe  eantract 
declares  express  th*.t  be  la  t»  make  tbem 
at  his  own  expose.  The  clanse  as  to  mak- 
ing no  altwatloa  In  the  premlsea  doea  not, 
Ifaerefore,  eovo'  a  repair  or  a  renewal  at  the 
rsof  or  fioorfag.  The  lessee  bad  the  rfsM  to 
place  the  premises  In  good  coadltian  for  bis 
use  and  service,  {wovlded  the  same  was  dooe 
at  bis  own  expense  The  demand  for  the 
expenditures  made  on  tbls  score  would  not 
have  been  advanced,  we  assnm^  bad  the 
lease  gone  to  Its  fall  exeeuUon.  The  obliga- 
tion and  right  to  make  the  repairs  was  in 
view  of  the  consequential  benellts  to  be  re- 
ceived by  the  leasee  during  tbe  whole  lease. 
The  claim  is  not  presented  now  as  for  a  bai- 
eflt  received  therefrom  by  the  lessor,  bnt  by 
way,  substantially,  of  damages  to  the  lessee. 
We  do  not  give  to  the  aonwarraaty  dause 
the  wide  scope  which  uie  defendant  docs. 
Article  2tn5  of  tbe  Civil  Oode  decUres  that 
"tbe  lessor  guarantees  tbe  lessee  against  all 
tbe  vices  and  defects  of  the  thing  which  may 
prevent  its  being  used,  even  Id  case  It  sbonid 
appear  he  knew  nothing  of  the  existence  o) 
such  vices  and  defects  at  tbe  time  the  lease 
was  made,  and  even  if  they  bave  aris«i  since, 
provided  they  do  not  arise  from  the  fftnlt  of 
the  lessee,  and  If  any  loss  should  result  to  the 
lessee  from  tbe  vices  and  defects  fbe  lessor 
shall  be  bound  to  Indemnify  him  flnr  the  same." 
The  parties  to  a  leue  have  the  right,  as  have 
tbe  parties  to  a  sale,  to  broad«i  or  restrict 
their  respective  rights  and  obligations  aa 
to  warranty  by  a  clause  In  Qieir  contract. 
"Une  telle  clause  n'a  rien  ^Ullclte  tors- 
qn'elle  a  ponr  objet  des  vices  apparents,  ou 
des  vices  dont  le  balllenr  a  dennA  connalssance 
an  iocatalre.  La  clause  de  non  gataotie  peut 
aossl  comprendre  les  vices  cactate,  eenx  dont 
1ft  Iocatalre  en  dgnant  le  bail  a'a  pn  mesurer 
la  gravltfi,  et  les  consequences,  mais  c'eat  ft  la 
donUe  condition  que  le  baineur  en  aora  IgnorA 
Texlstence  et  qn'Il  anra  et6  blen  entendu  que 
le  Iocatalre  prenalt  la  chose  londe,  telle  qn'elle 
eat  &  see  rlsques  et  perils.  Le  donte  snr  ren- 
tendn  de  la  clanse  de  non  garantie  et  rinten- 
tton  des  parties  dolt  s'enterpr&ter  contre  le 
balllenr.  AlnsI  qnond  les  r^aratlons  f  altes  k 
llmmeuble  ont  conslstfl  en  des  reconstmctlons 
n^cessltfies  par  un  vice  cactafi  encore  blen 
qn'one  clause  partleulKre  da  ball,  I'obUge  k 
sonfCrir  tontes  les  grosses  et  mennes  repara- 
tions queues  que  solent  leur  nature  et  leur 
dnrde  sans  prStendre  k  aueune  Indemnity,  nl 
diminution  de  loyer.  SI  au  moment  dn  con- 
trat  le  bailleur  connalssalt  les  vices  de  la 
chose,  ou  ponvait  les  prfivoir,  la  clause  de  non 
garantie  seralt  nolle  com  me  entachfle  de  dol." 
Dallos  &  Verge,  nnder  article  1721.  Code  Nap. 
Nos.  28,  29.  et  seq.  We  do  not  think  the  par- 
ties to  this  contract  contemplated,  under 
Its  nonwarranty  claim,  that  the  lessees  sbonid 
Imve  assumed  the  ri^  and  conseqaences 
of  defects  In  the  premises  so  radical,  as 
to  warrrint  and  Justify  their  being  demolish- 
ed as  being  dangerous  to  the  public  safety.— 
a  vice  so  radical  as  to  carry  with  K,  as  a  di- 
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rect  conseqnence.  tlie  dissolution  oC  the  lease. 
We  do  Dot  think  tbe  necessities  of  this  case 
require,  for  holding  the  lessor  to  responsibil- 
ity for  damages,  that  be  knew  at  the  time  he 
made  the  lease  of  the  existence  of  that  defect 
and  vice.  The  lessor  attribtttes  the  whole 
trouble  In  this  case  to  the  fact  that  the  lessee, 
Pierce,  undertook  to  make  repairs  without 
liaTtas  first  obtained  a  permit;  he  inslRts  that 
bis  making  the  repairs  was  a  violation  of  the 
city  ordinances,  which  be  directly  bound  him- 
self to  observe,  and  therefore  s  "fault";  and 
that  this  fault  led  up,  as  a  consequence,  to  a 
condemnation  of  the  building,  as  the  butld- 
Ing  had  been  permitted  to  stand  without  op- 
position from  1807  to  1800.  even  if  It  had 
been  in  a  dilapidated  and  dangerous  condi- 
tion, which  was  not  admitted.  While  tbe  tIo- 
latlon  of  the  city  ordinances  was  a  fault,  on 
tbe  put  at  the  lessor,  it  was  not  a  fault  so 
directly  bearing  upon  tbe  contract  as  to  cause 
the  lessee  to  lose  bis  recourse  against  ibe  le»- 
tior.  It  may  have  occasioned  the  directing  of 
The  attention  of  the  dty  authorities  to  the 
condition  of  the  lessor's  building,  but  It  was 
not  the  cause  of  the  condenmatlcMi.  The  house 
was  demUlshed  by  reason  ol  Its  bad  condi- 
tion. It  only  Indirectly  affected  the  result 
If  the  buildii^  waa  dangerous,  It  should  have 
been  demoUahed. 

We  are  at  the  opinion  that  the  Judgment 
of  the  district  court  in  favor  of  the  plaintiff 
was  for  too  large  an  amount,  and  that  It 
should  be  amended.  The  plaintiff  Is  not  en- 
titled to  recover  anything  for  taking  down 
and  rttuoving  tbe  fixtures  which  he  purchas- 
ed lA  the  building,  nor  for  brlnglnc  In  new 
ones,  l^e  latter  were  brought  in  after  he 
was  awttre  that  the  building  would  be  demol- 
ished. And,  besides,  he  would  have  had  to 
remove  them  at  his  own  expense  at  the  ter^ 
mination  of  the  lease.  The  period  for  their 
removal  was  simply  advanced.  For  the  rea- 
sons herein  assigned.  It  Is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be,  and  it  is  hereby,  amended  by  reducing  the 
amount  thereof  to  the  sum  of  $180t  and  at  so 
amended  It  is  hereby  affirmed. 


a06  La.) 

Saccesslons  of  LANOLES  et  al.  (No.  18,323.) 
(Snpreme  Court  of  LoaisiaiiB.  April  28,  1900.) 
DBATH  —  PRBSUlf PTION  OF  8DRVIV0RSHIP — 

WIUA-OONSTRVCnON— LAPSED  LEGACY. 

X.A.  mother  and  daughter,  sole  preaumptiva 
legal  heirs  of  each  other,  by  separate  wills  be- 
queathed each  to  the  other  her  whole  estate, 
and.  having  so  willed,  eadti  contingently  made 
another  disposition  of  th^  aamOb  The  declared 
l  onttQgcncy  in  each  case  was  the  death  of  tbe 
iiistitnted  heir  prior  to  that  of  the  particnlar 
testatrix.  Mother  and  daaghter  perished  in  a 
shipwreck,  under  conditions  such  as  to  render 
it  impossiUe,  by  erideoce,  to  ascertain  which 
of  the  two  survived.  tToder  such  circumstan- 
ces the  presumptions  of  survivorship  fixed  by 
the  articles  of  the  Revised  Civil  Code  apply. 
The  mother  being  62  years  of  age  and  the 
daughter  85.  the  latter  must  be  held  to  have 
been  the  survivor.  There  is  no  presumption  of 
itaaultaDeousneaa  of  deadi  in  Louisiana. 


£  Courts  construe,  and  do  not  nak^  wUIs; 
and  if  an  event  has  happened  tor  which  a  tes- 
tator has  not  provided  from  not  having  foreseen 
it,  although.  If  he  had  foreseen  it.  there  is  a 
strong  probability  he  would  have  provided  for 
It  in  a  particular  way,  his  supposed  wishes 
shall  not  prevail.  "Quod  volmt  aon  dixit." 
Courts  have  to  give  effect  to  the  expressed,  not 
the  coujectnral  or  nrohabt^  Intention  of  the 
testators. 

3.  The  provision  In  a  will  that  tbe  executor 
should  expend  a  certain  amount  for  a  tomb  tot 
tbe  testatrix  does  not  lapse  because  the  body 
of  the  deceased  could  not  be  recovered  and  de- 
posited in  it  The  word  "tomb"  has  a  sufii- 
clently  broad  ^gnifieatlon  to  be  held  to  be  a 
monument  in  memoty  of  the  dead;  as  snch  tt 
should  be  erected. 

On  Beheazlng. 

Whoe  two  persons  are,  by  law,  entitled  t» 
Inherit  from  one  another,  the  fact  that  they 
make  wills  in  favor  of  each  other  does  not  de- 
prive either  of  them  of  the  benefit  of  the  pre- 
samptioa  as  to  survivorship  established  by  ar- 
ticle 036  et  seq.  of  the  Itevlaed  CivU  Code. 
(Syllabus  by  the  Court) 

Appeal  from  clvfl  district  court  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 

In  the  matt^  of  the  succe^ons  of  Pauline 
Langles  and  AngUe  Langlea.  From  the  de- 
cree of  distribution,  RosamiHid  Herwlg  and' 
others  appeaL  Modified.  . 

Harry  H.  Hall  (H.  Glbbes  Morgan,  of  coun- 
sel), pro  se.  Lazarus  &  Luce  (Hevmaii  Ml- 
ehd,  Saunders  &  Ourley,  and  Xiooel  Adams^ 
of  counsel),  for  appellant  EontB.  Bnck^ 
Walshe  Buck,  for  appeUant  Cardona.  Sam- 
uel -L.  Glimore,  City  Atty.,  and  James  J.  Mc^ 
Lougbliu  and  H.  Garland  Dnprfi,  Asat  City 
Altys.,  for  appellant  city  iA  New  Orleans. 
Charles  J.  Tbtaxd,  fw  an^ants  Ckista.. 
John  U  Peytavln,  for  aroellee  Langles. 
Henry  Denis,  for  appeUee  dainunta.  Qua- 
tave  V.  Sonlat,  tx  appellee  Atboifie  Lonlsl- 
anals. 

Statem«it  of  tbe  Case. 

NICH0LL6,  C.  J.  On  the  25th  of  June, 
1898,  Mrs.  Pauline  Langles,  widow  of  John 
Langles,  made  the  following  olographic  will: 
'*Xew  Orleans,  June  25th.  1888.  By  thia^. 
my  last  olographic  will  and  testament,  en- 
tirely written,  dated,  and  signed  by  me,  1 
^ve  and  bequeath  to  my  danghter,  Angdle- 
M.  Langles,  all  the  property  of  which  I  may 
die  possessed,  hereby  constituting  her  my 
universal  legatee.  In  case  of  the  death  of  my 
said  daughter  prior  to  my  death.  I  give  to 
my  Iffother  A.  R.  Costa  five  thousand  dollars.. 
I  give  to  Pauline  Costa  five  thousand  dollars. 
I  give  to  Alexander  Costa,  Jr.,  four  thousand* 
dollars.  To  John  B.  Costa  I  give  four  thou- 
sand dollars.  I  give  to  Alfro  Costa  four  thou- 
sand dollars.  I  give  to  Ang61e  Oosrta  four- 
thousand  dollars.  I  give  to  Josephine  Jean- 
nette  Costa  five  thousand  dollars.  I  give  to 
Mrs.  A.  K.  Costa,  my  brother's  wife,  five  thou- 
sand dollars.  I  give  to  the  Charity  Hospital 
five  hundred  dollars.  I  give  to  the  Ambu- 
lance Fund  fmir  hundred  dollars.  I  give  two 
thousand  dollars  to  Audubon  Park  for  em- 

belllsbments.  I  elve  mw  tbousand/doUanhjaar  I , 
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the  CoDvent  of  tbe  Good  Shepherd,  corner 
Brood  and  BfenvlUe.   Two  thousand  dollars 
to  be  expended  for      tomb.   After  all  debts 
are  paid,  the  remainder  of  my  fortune  I  sive 
to  build  a  memorial  hospital  for  women  and 
children.    I  appoint  21r.  Harry  H.  Hall  my 
executor  with  seisin  of  my  estate."   On  the 
27th  of  June.  1893,  Miss  Ang&le  I^ngles, 
daughter  of  Mrs.  Pauline  Langles.  who  had 
been  thus  constituted  by  her  mother  her  uni- 
versal legatee,  made  herself  an  olographic 
will,  as  follows:   "New  Orleans,  Ia,,  June 
27th,  188&   By  this,  my  last  olographic  wlU 
and  testament,  entirely  written,  dated,  and 
signed  by  me,  I  give  and  bequeath  to  my 
mother,  Mrs.  J.  tangles,  all  the  property  of 
which  I  may  die  poasesaed,  hereby  constitu- 
ting her  my  universal  legatee.   In  case  of  the 
death  of  my  said  mother  prior  to  my  death,  I 
give  the  usufruct  of  five  thousand  dollars  to 
Josephine  Je^nette  Costa,  at  her  death  that 
sum  to  be  given  to  the  Sisters  of  the  Good 
Shepherd.   I  give  to  Pauline  Ooeta  Are  thou- 
sand dollars.   I  give  to  John  Oosta  two  thou- 
sand dollars.   I  give  to  Alexander  Costa,  Jr.. 
two  thousand  dollars.   I  give  to  Ang61e  Cos- 
ta two  thousand  dollars.   I  give  to  Alfro 
Costa  two  thousand  dollars.   I  give  to  the 
Ststera  of  the  Good  Shepherd  one  thousand 
5oilara.   I  give  to  the  Charity  Hospital  five 
hundred  dollars.    I  give  to  the  Ambulance 
Fxmd  five  hundred  dollars.   I  give  five  hun- 
dred dollars  to  embellish  Audubon  Park.  I 
give  Ave  hundred  dollars  to  embellish  City 
Park.   I  give  five  hundred  dollars  to  the 
Athen£e  Loulslanals.   I  give  to  Julia  String- 
er two  hundred  dollars.    I  give  to  Sophia 
l^ylor  fifty  dollars.   I  give  one  thousand 
dollars  to  the  Little  Sisters  of  the  Poor.  I 
give  one  thousand  dollars  to  the  Newsboys' 
Home.   After  all  my  debts  are  paid,  the 
remainder  of  my  fortune  I  give  for  the  sup- 
port of  the  memorial  hospital  built  by  my 
mother.   Three  thousand  dollars  to  be  appro- 
priated for  my  tomb.    I  appoint  Mr.  Harry 
H.  Hall  my  executor  with  seisin  of  my  es- 
tate."   Shortly  after  the  execution  of  these 
wills,  Mrs.  Langles  and  her  daughter  sailed 
from  New  York  on  the  steamer  La  Hour- 
gogne  on  a  voyage  bound  for  France.  The 
steamer  collided  with  another  In  midocean. 
and  mother  and  daughter  are  accounted 
among  those  who  were  lost,  no  tidings  to 
the  C(mtrary  harlog  since  been  received.  No 
facts  or  drcumatances  of  their  death  are 
known,  and  in  the  nature  of  things  It  Is  not 
probable  that  It  will  ever  be  known  which  of 
the  two  survived  the  otlier.    The  succes- 
sion of  each  was  opened  In  the  civil  district 
court,  but  both  successions  were  consolidated 
under  the  number  .57,020  In  division  D.  Both 
wills  were  probated,  and  Harry  H.  Hall  qual- 
ified as  executor  xmder  each.   The  deceased 
left  an  estate  within  the  Jurisdiction  of  the 
court  valued  at  $167,889. 

On  the  3d  of  August,  1868.  Mrs.  Clara 
Costa,  wife  of  Anthony  Oardona,  instituted 
a  suit  In  which  she  alleged:  That  she;  to- 


gether with  Adolpbe  M.  Costa  and  . 
der  R.  Oosta,  of  New  Orleans,  and 
Langles,  Obarles  Langles,  and  Marl 
gles,  all  residing  In  France,  the  last 
a  married  woman,  but  whose  hu: 
name  was  unknown  to  petitions,  w 
sole  and  only  heirs  at  law  of  tl 
Miss  Angdle  Langles.   That  petition 
Adolpbe  M.  Costa  and  Alexander  R 
were  the  sister  and  brothers  of  Mr 
line  Langles,  the  mother  of  said 
Langles  and  widow  of  John  Langl< 
the  other  three  parties  were  the  els 
brothers  of  the  said  John  Langles. 
ceased  fatiiw  of  AngNe  Langles.  T 
latter  was  the  sole  issue  of  the  marri 
tween  her  father  and  mother,  and  t 
surviving  heir  at  law,  that  she  died 
rled,  and  without  leaving  issue  of  he 
and  petitioner  and  the  other  five  nan: 
sons  were  all  collateral  relatltMiB  of  tt 
and  nearest  degree,  being  aunts  and 
on  both  the  paternal  and  matema 
and  were  therefore  bet  sole  and  ool 
at  law,  and  as  such  Jointly,  in  equal 
tlons  of  the  one  tmdlvided  sixth  eac 
tied  to  the  ownership  and  possession 
estate.   That  itie  succession  of  Ang^ 
gles  consisted  of  the  prc^erty,  mova 
immovable,  inventoried  In  her  owi 
and  of  that  Inventoried  In  the  name 
predeceased  mother.  Mrs.  J.  Lani 
which  she  (Angdle  Langles)  succeed 
by  operation  of  law  and  {«)  under  i 
will  and  testam^t  of  her  mother,  t 
Mrs.  Pauline  Langles,  duly  probated 
Instance  of  the  testamentary  execntoi 
Mrs.  Langles  and  Miss  Langles,  her 
ter,  were  passengers  on  the  steami 
Bourgogne.  bound  on  a  voyage  to 
from  New  York  City,  which  sank 
ocean  on  the  4th  day  of  July,  1898,  1 
lislon  with  another  steamship,  and 
counted  among  those  who  are  lost,  n 
mation  or  tidings  to  the  contrary 
been  received  or  heard  of.   That  the 
no  facts  nor  circumstances  known, 
the  nature  of  things  It  seemed  not 
that  any  should  ever  be  or  Irecome 
to  determine  the  matter  of  fact  w 
the  two  survived,  and  there  was  □ 
way  to  determine  except  by  appUci 
the  presumptions  of  law  established 
Qlvll  Code  of  Louisiana.   That  at  t 
of  the  accldrat  said  parties  were  a 
spectively,  about  52  and  3S  years,  an 
fore,  under  the  provisions  of  artJ' 
Rev.  CSt.  Oode,  Miss  Ang&Ie  Langlei 
Bumed  to  have  survived  her  moth 
succeeded  to  her  estate  as  sole  legal 
tamentary  heir.   That  Ang61e  Lang] 
a  last  will  and  testament  in  the  olt 
form,  executed  at  New  Orleans  on  1 
of  June,  1898,  that  had  also  be^*  i 
and  ordered  to  be  executed.  Tba 
and  by  the  terms  of  said  will  Ang61e 
purported  to  dispose  of  h«  entire 
ftrst,  in  favor  ot  her  mother.  Mrs.  P. : 
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Id  ease  of  the  l&tt^a  snrvlval,  and,  In  the 
alternative  event  of  her  mothw'8  death  priof 
to  her  own,  after  giving  certain  spedflc 
sums  of  money  to  certain  purposes  and  bod' 
les  named  or  designated,  and  reserving  the 
sum  of  $3,000  to  be  appropriated  for  her 
tomb,  the  said  will  provided  and  ordained 
as  follows:  "After  all  debts  paid,  the  re- 
mainder of  my  fortune  I  give  for  the  sup- 
port of  the  memorial  hospital  bnllt  by  my 
mother,"  thereby  attempting  to  malie  and 
Institute  said  memorial  hospital  as  universal 
and  residuary  legatee  of  her  entire  succes- 
sion and  estate  after  the  payment  of  debts, 
the  special  legacies,  and  the  reservation  of 
said  sum  of  $3,000  for  her  tomb.  That  said 
bequest  and  provision  of  said  last  will  was 
absolutely  null  and  void.  Inoperative  and 
inelTectnal,  for  the  reasons  that  no  such  per- 
son or  being,  physical  or  legal,  material, 
'  corporate,  or  flctltions,  capable  of  receiving 
and  acquiring  said  bequest  or  dtspositdon  In 
law.  designated  in  the  will  as  the  "memorial 
hospital  bnllt  by  my  mother,"  is  now,  or 
was  at  the  time  of  the  death  of  the  testatrix 
or  at  the  time  of  the  making  of  said  will, 
existing  or  In  esse,  with  fbe  legal  capacity 
to  receive,  hold,  or  acquire  property  under 
and  In  any  of  the  forms  and  manners  provld- 
.  ed  by  law,  or  in  fact  In  exlsteice  at  all. 
That  therefore  said  disposition  must  be  de- 
clared null  and  Inoperative  In  law,  and,  as 
to  that  portion  of  the  deceased's  estate  In- 
tended to  be  disposed  of,  must  be  decreed 
to  have  fallen  and  belonged  to  her  legal 
heirs,  as  set  forth.  That  among  the  special 
and  particular  legacies  the  following  are  null 
and  void  and  Inoperative:  First  In  the 
provision,  "I  give  the  usufroct  of  five  thou- 
sand dollars  to  Josephine  Jeannette  Oosta,  at 
her  death  that  sum  to  be  given  to  the  Sisters 
of  the  Good  Shepherd,"  the  said  Intended 
bequest  of  $5,000  to  said  Sisters  of  Good 
Shepherd  Is  null  and  void  for  the  reasons: 

(1)  That  there  Is  no  disposition  of  said  sum 
In  favor  of  any  one  operative  and  vesting 
title  thereto  at  the  death  of  the  testator. 

(2)  And  if  (or  whether)  said  provision  Is  sus- 
ceptible of  the  construction  that  the  said 
sum  of  m<»iey  shall  be  paid  to  Joeepfaine 
Jennnette  Costa,  and  at  her  death  transmit- 
ted through  to  said  Sisters  of  Good 
Shepherd,  or  whether  It  may  be  construed 
to  mean  that  the  executor  of  the  will  shall 
pay  to  said  Josephine  Jeannette  Oosta,  dur- 
ing her  lifetime,  the  usufruct  of  a  sum  of 
$5,000,  set  apart  for  that  purpose,  and  at  her 
death  deliver  the  sum  Itself  to  said  Sisters 
of  Good  Shepherd,  the  said  bequest  must 
be  held  null  and  void  and  Illegal,  as  consti- 
tuting a  prxAibited  substitution  and  fldel 
commissum,  contrary  to  the  policy  of  the 
law  of  this  state.  (8)  In  any  event,  the 
designation  of  person  or  persons  Intended  to 
receive  the  legacy  Is  too  vague  to  deter- 
mine Judicially  who  or  what  natural  persons 
or  eoTpont9  body  (If  any)  can  be  or  Is  vest- 
ed tbcnof  and  Intaided  to  receive  the  same, 


and  for  the  same  reason,  as  above  set  forth, 
the  bequests  of  $1,000  to  the  Sisters  of  the 
Good  Shepherd  and  of  $500  to  Ambulance 
Fund  should  be  declared  null  and  void  and 
Inoperative.  Second.  And  the  bequest,  "I 
give  five  hundred  dollars  to  embellish  Audu- 
bon Park"  and  "five  hundred  dollars  to  em- 
bellish the  City  Park,"  for  the  same  reason, 
and  for  the  further  reason  that  It  Is  not  pro- 
vided to  whom  the  money  shall  be  given,  nor 
bow  or  by  whom  same  shall  be  expended  for 
the  purpose  named,  and  neither  said  Audu- 
bon Park  nor  said  Olty  Park  are  persons 
or  bodies  in  law  capable  of  receiving  be- 
quests in  the  manner  provided  by  the  tes- 
tator, nor  bad  either  any  such  representative 
in  law  as  might  legally  accept  or  receive 
said  legacy  In  Its  behalf.  The  prayer  of  the 
petition  was  that  the  executor  of  both  suc- 
cessions be  dted,  and  that  coutradlct»riIy 
with  blm  it  be  adjudged  and  decreed:  (1) 
That  Ang61e  Langles  sarrlved  her  mother, 
Mrs.  Pauline  Zjangles,  widow  of  John  Lan- 
gles, and  that  Angdle  Langles,  as  sole  legal 
and  universal  testamentary  legatee  and  heir, 
succeeded  to  and  became  vested  of  full 
title  and  property,  movable  and  Immovable, 
left  by  her  said  mother,  and  same  constitut- 
ed a  part  of  the  estate  of  Ang^Ie  Langles; 

(2)  that  petitioner,  maternal  aunt  of  Ang^le 
Langles,  one  of  six  only  collateral  heirs  In 
the  nearest  degree,  as  set  forth,  be  recogniz- 
ed as  one  of  the  six  sole  heirs  at  law  of 
the  deceased,  and  entitled  to  be  declared 
owner  of  one  undivided  sixth  of  her  estate, 
subject  to  valid  testamentary  dispositions: 

(3)  that  the  provisions  of  the  last  will  of 
the  deceased,  executed  on  June  27,  1888, 
especially  the  Intended  legacy  and  bequest 
to  the  "memorial  hospital  built  by  my  moth- 
er," the  bequests  to  the  Sisters  of  Good  Shep- 
herd, to  the  Ambulance  Fund,  to  the  em- 
bellishmeiit  of  Audubon  Park  and  Olty  Park, 
be  severally,  and  for  the  grounds  set  forth, 
declared  null  and  void  and  Inoperative,  and 
that  It  be  decreed  that,  as  to  the  amounts 
and  all  the  property  intended  to  be  passed 
and  bequeathed  as  above,  the  said  Ang^le 
Langles  died  Intestate,  and  that  all  her  said 
entire  estate,  subject  only  to  the  debts,  char- 
ges, and  valid  legacy,  should  belong  to  and 
be  distributed  among  her  legal  heirs,  ac- 
cording to  law.  And  she  prayed  for  such 
other  aid,  remedy,  and  relief  as  the  nature 
of  the  ease  might  require,  and  law  and 
equity  permit,  and  geuM-al  relief. 

On  the  8d  of  November,  1898.  Harry  H. 
Hall,  testamentary  executor,  filed  a  petition 
In  the  successions  No.  67,020  and  No.  67,023 
(consolidated).  In  which  he  alleged  that,  with 
the  exception  of  a  few  Insignificant  current 
accounts  aggregating  less  than  $200,  there 
were  no  debts  due  by  the  two  succaslon^^ 
the  administration  of  which  eonid  be  closed 
Immediately,  but  for  a  contest  which  had 
arisen  among  the  heirs  and  legatees  over  the 
testamentary  dispositions  of  the  deceased; 
tliat  in  order  to  STold  a  multiplicity  of  snltib 
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and  to  bring  Uie  questions  thus  raised  to 
a-  speedy  Issue  and  prompt  determinatloii* 
and  to  obtalQ  for  bis  guidance  the  intapre' 
tatlon  of  the  court  of  tbe  wills  probated 
therein,  lie  filed  a  tableau  of  bit  proposed 
distribution  of  this  estate  and  acconnts.  He 
prayed  tliat  tbe  said  tableau  of  distrlbntion 
be  duly  publlsbed,  and  tbat  Alexander  R. 
Costa,  Adolpbe  M.  Costa,  Mrs.  Clara  Costa, 
wife  of  A.  C.  Cardona,  Mm  Herwig,  wlfa 
of  Emile  Knntz.  and  their  husbands,  Justin 

Langlea.  Charles  Longles.  Miss    Lan- 

gles,  and  tbe  consul  of  France  at  New  Or- 
leans, as  r^resenting,  under  treaty  stipula- 
tions, tbe  absent  French  hetrs,  be  cited; 
that  after  due  proceedings  said  tableau  of 
distribution  and  acconnta  be  homologated, 
and  the  executor  ordered  to  make  dlstribu' 
tlon  of  the  money,  property,  and  effects  of 
these  saccesslons  In  accordance  thmwltb. 

The  following  was  the  account  and  tablean 
filed  by  the  executor: 

"Proposed  Tableau  of  Distribution  and 
Account 

**Aaset8. 

*Tbe  inventory  of  these  estates  shows 
money,  property,  and  effects  appraised  at 
$167,889.14.  There  is  some  furniture  belong- 
ing to  these  successions  in  a  leased  apart- 
ment No.  ,  Rue  ShefTer,  Paris,  France, 

tbe  charge  and  liquidation  of  which  has  been 
Intrusted  to  Messrs.  Coudert  Bttm.  at  New 
Tork  and  Paris. 

"Indebtedness. 

Ordinary  debts : 
tu  Monrose  (insurance  preminn)...  f    100  00 

N.  O.  Roofing  &  Metal^orks   17  00 

P.  M.  Miln«-,  canceling  mortgage 

and  costs  paid   28  10 

H.  H.  Hall,  services  In  salts  of  BL 

P.  Vanthler   20  00 

Coats  paid  therein   17  8S 

Privileged  debts : 

Execntor'a  commission    4,197  22 

Attorney's  ftes  io  Buccession,  H.  Q. 

Morgan    6,000  00 

P.  M.  Milner,  notary,  inventory...  COO  00 

For  procSs  verbal   25  00 

Appraisers.  $250.00  each   500  00 

Costs  paid   SO  95 

Costs  reserved   100  00 

110,633  63 

"Legacies. 

"It  seems  to  the  executor  to  have  been 
the  plain  intention  of  each  of  the  decedents 
to  give  to  the  other,  in  case  of  her  survival, 
her  entire  fortune,  viz.  one-balf,  net,  of  this 
consolidated  succession,  and,  In  case  that  the 
other  did  not  survive  to  enjoy  tbe  bequest, 
then  and  in  that  case  to  ^ve  tbe  particular 
legacies  specified  in  each  will,  and  tbe  re- 
siduum to  build  and  support  a  memorial  hoa- 
pital  in  this  city  for  women  and  children. 
Both  decedents  having  so  perished  that  nel- 
ther  could  enjoy  tbe  bequest  of  the  other, 
the  executor,  assuming  that  tbe  codal  pre- 
aumptlon  of  survivorsbip  does  not  apply  to 
testamentary  dlgpositloni^  and  that  both  wHls 


are  eCtectlTe,  proposes  from  one>hali 
net  estate,  deduction  being  first  madi 
debts,  to  pay,  under  tbe  terms  of  Hi 
glea*  wUl.to: 

A.  R.  Costa  f  I 

Pauline  Coata   ' 

Alexander  Costa,  Jr  

John  J,  Coflta.  

Alfro  H.  CoBta  

A^gelo  Costa   

Josephine  Jeannetta  Costa  I 

Mrs.  A.  B.  Coata  

Charity  Hospital  

Ambulance  Fund  • 

Audubon  Park   '. 

Convent  of .  Good   Shepherd  (cor. 

Broad  &  Bienville  streets)   ' 

To  build  a  tomb  or  monument  for 

decedent  ■ 

—And.  after  payment  of  these  lega 
pay  to  the  board  of  adminlstoatwB 
Charity  Hospital  of  New  Orleans  tb 
residue  and  remainder  of  the  said  ah 
fMtnne  of  Mrs.  Langles;  to  be  by  Bal< 
employed,  under  tbe  terms  of  said 
building  a  'Langlee  Memorial  Hosp 
Women  and  ObUdrea,'  preferably  in 
tlon  with  the  Charity  Hospital  la  tl 
nprai  i^ana  and  designs  to  be  appn 
said  executor. 

"And  from  one-half  of  the  net  est 
dnctlon  b^ng  first  made  of  the  dc 
above,  the  executor  proposes  to  pay 
the  terms  of  Miss  Longleff  will,  to: 

Josephine  Jeannette  Costa,  dnring 

her  lifetime,  tbe  usufruct  of  9  1 

(At  her  death  the  principal  to  be 

gaid  to  the  Siaters  of  the  Good 
faepherd.) 

Pauline  Costa   

John  Costa  

Alex.  Coeta,  Jr  

Angelo  Costa  

Alfro  Costa   

Siaters  of  Good  Sbepfaerd  

Charity  Hospital  of  New  Orleans. . 

Ambulance  Fund  

Audubon  Park  .■■*.  •..<• 

City  Park  

Athenfie  Lonlstanais  I... 

Julia  Strinrer   

Sophia  Taylor   •.«■ 

Little  Sisters  of  the  Poor   : 

Newsbera'  Home  

To  build  a  tomb  or  monument  tw 
decedent    : 

—And,  after  tiie  payment  of  these  ) 
to  pay  to  the  board  of  admlnistratorf 
Charity  Hospital  of  New  Orleans  tlu 
residue  and  remainder  of  the  said  shi 
fortune  of  said  Miss  I^angles,  to  be  I 
board  employed,  under  tbe  terms 
will,  for  the  support  of  the  aforesal 
gles  Memorial  Hospital  for  Womoi  ai 
dren.'  *' 

A  numlier  of  oppositions  were  mad< 
tableau  and  proposed  distrlbntjon.  J 
Langles  and  Charles  P.  Langles  oppo 
leglug  themselves  to  be  brothers  o 
Langles,  and  ther^y  the  nearest  1^ 
of  Miss  Augdie  I«sngle»  whose  sq 
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they  declared  tbey  accepted  pnrely  aad  sim- 
ply. Tb9j  oppoMd  for  the  following  assign- 
ed reaaons:  "mat  Ang£le  Langles  sarrlred 
faer  mother.  Mrs.  Panllne  OoBta,  widow  of 
JoliB  Langtea,  in  the  wroA  of  the  French 
steamer  Ia  Benrfogne  on  the  4th  da^  oC 
July.  1898.  ;n  which  they  both  perished. 
Tfaat  the  BoiTlTorshlp  of  the  said  Angdle 
Laogles  la  the  premisea  Is  established  bjr 
the  proTlatons  of  the  CItU  Code  of  Louisiana, 
in  default  of  drcumstances  or  of  facts  which 
do  not  exist  In  this  case;  the  said  Angdle 
I^n^ea  being  at  the  time  abore  ^e  age  of 
fifteen  years.  That  she  was  the  sole  legal 
and  forced  heir  of  faer  mother,  whose  sole 
anccesBlou  therefore  devolved  upon  her. 
That  the  legacies  made  by  her  said  mother 
In  her  last  will  have  all  lapsed  because  tbey 
were  made  expressly  by  the  testatrix  to  be 
dependoit  and  conditioned  on  the  prior  death 
of  the  aald  AngSle  Langles.  That  In  caae 
the  presnmptlon  of  sorrlvorshlp,  as  estab- 
lished by  the  law  of  Louisiana.  aj^Ues  alao 
to  legatees  as  wdl  as  to  legal  heirs,  thm 
yonr  petitioners  claim  the  benefits  of  sncb 
presnnqrtlon,  and  accept  the  universal  leg- 
acy made  by  the  said  Pauline  Costa,  widow 
of  John  Langles,  In  faTur  of  her  said  daugh- 
ter, AngUe  lABglea;  and  in  that  case  also 
petitlonns  aver  that  all  the  other  legacies 
made  by  tlw  said  Pauline  Ooeta  In  her  last 
will  have  lapsed  for  the  same  reason  of  the 
survivorahip  of  tbe  said  Angdle  Langles. 
Yvur  petitioners  therefore  oppose  the  recog- 
nition of  any  and  aU  the  legacies  contained 
in  the  last  will  of  the  said  Pauline  Costa, 
widow  of  John  Ingles,  except  the  one  in 
favor  ot  her  daughter,  Angdle  lAnglee.  And 
now  petltionera  oppose  the  recognition  of 
the  legacies  and  dispositions  in  the  last  will 
of  tbe  said  Ang&le  Langles  for  the  following 
reasons  and  on  the  following  grounds,  to 
wit:  (1)  The  legacy  of  f5,000  to  the  Sisters 
of  the  Good  Shepherd,  because  there  Is  no 
legal  bequest  of  that  sum  to  the  said  sup- 
posed legatee,  the  testatrix  having  only  dis- 
posed of  the  usufruct  of  the  same.  (2)  The 
disposition  of  the  sum  of  ^.000  to  buUd  a 
tomb  or  monument  for  decedent,  because 
the  intention  of  the  said  testatrix  was  clear- 
ly that  she  should  be  burled  in  such  a  tomb, 
whidi  cannot  be  done,  as  her  body  has  not 
been  recovered  from  the  sea.  (3)  The  leg- 
acy of  the  remainder  of  the  fortune  of  tbe 
testatrix  for  the  support  of  the  memorial 
hoq)itaI  built  by  her  mother,  because— First, 
such  disposition  Is  too  vague  and  ind^nlte, 
and  there  Is  no  legatee  of  tbe  name  capa- 
ble of  accepting  or  receiving  the  bequest  or 
complying  with  the  desire  of  the  testatrix; 
and,  secondly,  because  the  l^cy  Is  express- 
ly for  the  purpose  of  supporting  the  memo- 
rial hospital  buUt  by  tbe  mother  ot  the  tes* 
tatrlx,  and.  Inasmuch  as  there  is  or  will  be 
no  such  memorial  hospital  built  by  the  moth- 
er of  the  testatrix,  this  legacy,  even  If  it 
wwe  legal  and  valid,  has  lapsed  and  is  of 
BO  efteqt  And  padtteners  oppose  generally 


the  recognition  of  all  the  t^eles  contain- 
ed In  rither  of  tbe  last  wlUs  of  aald  Pauline 
Costa  and  said  AagUe  Langles,  because  both 
wills  havti  lapsed  for  want  of  evidence  to 
show  that  either  testatrix  died  first;  your 
petitioners  still  reserving  their  rights  to  the 
universal  legacy  made  by  the  mother  to  the 
daoglitcr.  If  tliey  are  entitied  to  it  unda 
the  law.  And  now  petitioners  oppose  the 
foUowtng  items  of  the  executor's  account  as 
excessive  and  Illegal,  to  wit:  The  attorney's 
fees,  ¥5,000;  the  notary's  charge,  ¥500;  tbe 
appraisers'  charge,  (500."  Their  prayer  was 
that  they  be  recognized  and  decreed  to  be 
the  near»t  legal  heirs  of  tbe  late  Ang^ 
Langles;  that  It  be  furthermore  decreed  tliat 
the  aald  Ang^e  Langles  survived  h^  mother, 
the  late  Pauline  Costa,  widow  of  John  Lan- 
gles; that  the  said  AngSle  Langles  was  the 
sole  legal  and  forced  heir  of  her  mother; 
that  tlte  wbole  of  the  sncceeidon  of  the  said 
PauUne  Costa,  widow  of  John  lAngles.  de- 
volved upon  her  daughter,  tbe  said  Angftle 
Langles;  tfaat  all  tbe  legades  made  by  the 
said  Pauline  Costa,  except  the  one  made  to 
hat  said  daughter,  are  null  and  of  no  effect; 
that  all  the  legacies  made  by  the  said  Ang^ 
lAngles  are  dbU  and  void  and  of  no  effect; 
that  the  items  of  the  executor's  account  op- 
posed as  afor«Mid  be  reduced  ac(M>rdlng  to 
law;  and  that  tbe  pn^^ed  tableaa  of  dis- 
tribution and  account  of  the  said  executor 
be  ord^ed  to  be  amoided  according  to  tbe 
on>o8ftion  of  petitioners;  and  petitioners  pray- 
ed for  general  relief  In  the  premises. 

The  cU7  of  New  Orleans  opposed  that  por- 
tion, to  wit,  that  portion  of  the  execvtor'e 
account  which  proposes  to  pay  over  to  the 
Charity  Hospital  of  the  city  the  residuum 
of  the  estate,  to  be  exploded  by  said  hos- 
pital for  a  hospital  for  women  and  chlldroi, 
fdalming  tfaat  the  city  of  New  Orleans  is 
the  only  corporation  capable  of  receiving 
said  residuum;  and  opponent  claimed  the 
right  to  receive  said  residuum,  and  to  apply 
same  to  the  purposes  mentioned  In  the  last 
will  and  testament  of  the  testators  haein; 
and  opponent  was  ready  to  accept  such 
trust  Wherefore  opponent  prayed  that  "this 
opposition  be  maintained,  and  that  tbe  ac- 
count filed  by  said  Harry  H.  Hall,  testamen- 
tary executor,  be  amended  so  aa  to  recognise 
your  opponent  the  residuary  I^tee  of  the 
decedents  herein,  and  that  the  residuum  of 
this  estate  be  paid  over  to  the  city  of  New 
Orleans  for  the  purpose  of  establishing  and 
maintainfug  a  hospital  for  women  and  chil- 
dren In  accordance  with  the  wishes  and  wills 
of  the  testators." 

Mrs.  Marie  Langles,  wife  of  Louis  M.  Oap- 
deboacq,  opposed,  alleging  that  she  was  tbe 
sister  of  John  Langles,  and  as  such  a  legal 
heir  for  her  virile  share  of  Miss  Angdle  Lan- 
gles, daughter  of  said  John  Langles,  and  as 
such  entitled  to  the  residuum  of  said  late 
Miss  Angdle  Langles  after  payment  of  all 
legal  debts  and  of  all  l^acies  not  herein- 
after spedaUy  oppoaecL  And  petitioner  ftOd 
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oi^mnt  hereby  opposed  tbe  final  accoant 
and  tableau  of  distribution  liereln  filed  \tj 
Harry  H.  Hall,  testamentary  executor.  In 
each  and  every  Item  thereof.  In  ao  far  as  they 
rdate  to  the  will  of  Mrs.  Widow  John  Lan- 
gles,  and  all  the  legacies  made  thereunder, 
to  wit:  B.  Oosta,  15,000;  Pauline  Costa, 
$5,000;  Ales.  Costa.  Jr.,  $4,000:  John  J. 
Costa.  14,000;  AUio  H.  Costa,  $4,000;  An- 
gelo  Costa,  $4,000;  Josephine  Jeannette  Cos- 
ta, $5,000;  Mrs.  A.  B.  Costa,  $600;  Charity 
Hospital.  $500;  Ambulance  Fund,  $2,000; 
CwTent  of  Good  Shepherd.  $1,000;  for  a 
tomb  (expenses).  $2,000;  remainder  of  estate 
to  build  a  memorial  hall  for  women  and 
children.  And  for  grounds  of  opposition 
your  petitioner  and  opponent  averred  and 
said  that  aU  of  the  said  legacies  had  lapsed, 
together  with  ttie  wUl  of  the  said  Widow 
John  Langles.  by  the  fact  of  her  death  prior 
to  that  of  her  daughter,  Mlai  AngUe  Lan- 
gles, In  the  wreck  of  the  French  steamer  La 
Bourgogne  on  July  4,  1898,  In  whldi  they 
both  perished;  the  said  daughter,  b^ngoVer 
fifteen  years  of  age.  having  sorrlred  the 
mother  under  the  presumption  of  law.  And 
as  a  further  ground  petitioner  and  exponent 
averred  and  aald  that  all  of  said  legacies 
had  lapsed  because  they  were  made  express- 
ly by  the  testatrix  to  he  depoident  and  con- 
dltl(Hied  on  the  prior  death  of  Miss  Ang&le 
Langlrs.  And  petltloara-  and  (q»ponent  aver^ 
red  that  said  will  and  testament  of  said  late 
Widow  John  Langles  was  null  and  void,  and 
that  all  of  Its  provisions  and  legacies  had 
lapsed  enept  the  universal  testamentary  dis- 
position and  legacy  contained  In  said  will  in 
favor  of  her  daughter.  Miss  Anggle  Langles, 
who  survived  her  as  aforesaid.  Petitioner 
and  opponent  further  opposed  eald  final  ac- 
count and  tableau  of  distribution  herein  filed 
by  Harry  H.  Hall,  testamentary  executor, 
In  so  far  as  they  related  to  the  will  of  Miss 
Ang61e  Ijangles,  and  the  following  legacies 
made  thereunder,  to  wit:  (1)  Josephine 
Jeannette  Costa  during  lifetime  the  usufruct 
of  (and  at  her  death  the  principal  to  be  paid 
to  tbe  Sisters  of  the  Good  Shepherd),  $5,000; 
(2)  Ambulance  Fund.  $500;  (3)  to  embelllah 
Audubon  Park,  $600;  (4)  to  embellish  City 
Park,  $500;  (5)  appropriation  for  a  tomb, 
$8,000;  (6)  remainder  of  estate  for  support 
bt  memorial  hospital  built  by  Mrs.  Widow 
John  Langles.  And  for  grounds  of  opposi- 
tion your  petitioner  and  opponent  averred 
and  said:  That  the  legacy  to  Josephine 
Jeannette  Costa,  during  lifetime,  of  the  usu- 
fruct of  $5,000.  and.  at  her  deatb,  of  tbe  cap- 
ital to  the  Sisters  of  the  Good  Shepherd, 
constitutes  a  fldel  commlssum, — a  prohibited 
substitution,  which  Is  Illegal  under  the  laws 
of  the  state;  that  under  the  form  of  a  usu- 
fructuary disposition  testatrix  created  a 
charge  of  preserving  and  returning  the  cap- 
ital of  a  sum  of  money  consumable  by  use. 
That  the  legacy  of  $500  to  the  Ambulance 
Fund  was  null  and  void  because  there  was 
no  such  corporation  known,  and  no  one  dee- 


IgnatAd  to  receive  same.  That  (be  legacy 
to  embelUah  each  of  Audubon  PaA  and  City 
PaA,  respectively,  $500,  wu  null  and  void 
because  there  was  no  legatee  named  to  re- 
ceive the  same  and  to  apply  the  amoant  to 
that  purpose.  Tb»t  the  appn^riatltm  ol  $8,- 
000  to  a  tMnb  wa>  null  and  void  because  Uie 
Intention  oC  legatee  to  be  buried  Utereln  can- 
not be  carried  out,  because  she  died  at  sea 
and  her  body  cannot  be  recovered,  nor  that 
of  the  mother.  That  the  legacy  of  tbe  re- 
mainder of  the  estate  for  the  support  of  a 
memorial  hospital  built  by  her  mother  was 
null  and  void  and  Illegal  because  it  in  too 
vague  and  indefinite,  because  there  waa  no 
legatee  to  receive  and  accept  the  same  and 
to  comply  with  the  wishes  of  the  testatrix, 
and,  finally,  becanee,  the  memwlal  hospital 
not  having  been  buUt  by  the  mother  of  the 
testatrix,  the  l^acy  of  a  sum  <^  money  to 
support  It  had  lapsed  and  was  of  no  elTect 
She  prayed  that  these  opposIUons  be  filed, 
and,  after  due  hearing,  there  be  Judgment  in 
favor  of  your  petitioner  and  opponent 
against  the  testamentary  executor  of  these 
consolidated  successions,  maintaining  all 
these  oppositions,  and  ordering  the  said  final 
account  and  tableau  of  distribution  to  be 
amended  accordingly,  annulling  all  disposi- 
tions made  by  the  will  of  Mrs.  Widow  John 
Langles,  except  that  in  tavor  ot  her  daugh- 
ter Angdte  Langles,  as  her  universal  legatee, 
and  further  annulling  the  following  legacies 
made  by  Miss  Angdle  Langles  In  the  last 
win  and  testement,  to  wit:  (1)  Legacy  to 
Josephine  Jeannette  Costa,  during  life,  of 
the  ttsufmct  of  $6,000,  and,  at  her  death,  of 
tbe  principal  thereof  to  tbe  Slaters  of  the 
Good  Shepherd;  (2)  the  legacy  to  the  Am 
bulonce  Fund,  $600;  &  and  4)  the  legacies 
to  embelllBh  Andutxm  and  City  Parks,  each, 
$500;  (5)  the  appropriation  Uu  a  tunb,  $3,- 
000;  (3)  the  legacy  of  tbe  remalndw  of  the 
estate  for  the  supiwrt  of  the  memorial  hos- 
pital built  by  Mrs.  Widow  John  Langles.— 
and  further  decreeing  that  Btter  payment  of 
all  debts  and  legacies  of  Miss  AngUe  Lan- 
gles not  specially  opposed,  that  your  peti- 
tioner and  opponent  be  recognised  as  enti- 
tled to  the  residuum  of  the  estate  as  an  un- 
willed asset  for  her  virile  share  Jointly  with 
the  other  heirs  at  law  who  may  be  entitled 
to  their  share  of  the  rertdnum;  and  she  fur- 
ther prayed  tor  all  general  and  equitable  re- 
lief. 

Mrs.  Clara  Costa,  vrife  of  Anthony  Gar- 
dona,  opposed  the  account,  reiterating  and 
making  part  of  the  same  the  alle^tlons 
contained  In  the  petlUons  already  filed  by 
her.  She  prayed,  as  In  said  petltl<m  set 
forth,  that  AngSle  Jungles  by  effect  of  the 
presumptions  of  law  established  In  article 
936  et  seq.,  Rev.  Civ.  Code,  be  decreed  to 
have  survived  her  mother,  Pauline  Costa, 
widow  of  J.  LanglM,  and  accordingly  that 
the  account  of  the  testamentory  executor 
herein  filed  be  ordered  to  be  amended  to  con- 
form to  the  prayer  of  said  petltloa, 
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daily  In  this:  That  aald  AngMe  Langles  be 
deci-eed  to  be,  whether  under  the  will  of  her 
mother  or  by  operation  of  law,  under  condi- 
tions hereinafter  set  forth,  the  sole  and  only 
heir  of  her  said  mother,  and  that  the  entire 
property  herein  inventoried  be  held  to  be 
and  to  belong  to  the  estate  of  said  Angdle 
l^ngles,  to  be  dlstrlbnted  In  accordance 
-wltli  the  prayer  of  opponent's  petition,  here- 
inabove referred  to  as  part  of  this  oppoat- 
tlon;  and  she  specially  reiterates  each  and 
every  Item  of  objection  and  opposition  to  the 
Bpeclal  legacies  as  well  as  to  the  nniversal 
legacy,  wherein  said  will  purports  to  dispose 
of  the  residue  of  the  estate,  for  the  reasons 
In  said  original  petition  set  forth;  and  she 
opposes  as  excessive  and  Illegal  the  follow- 
ing Items  In  said  executor's  account,  to  wit: 
The  attorney's  fee,  $6,000;  the  notary's 
charge.  $500;  the  apiH^lsers*  charge.  $500. 
Reserving  all  the  rights  contended  for  by 
opponent,  accmlng  to  her,  based  upon  the 
presumption  as  to  the  survivorship  of  An- 
geie  Langles,  and  In  no  manner  waiving  the 
aame.  opponent  averred:  That  If,  as  assert- 
ed by  the  executor,  said  presumption  did  not 
apply,  and  both  decedents  perished  under 
circumstances  that  neither  could  enjoy  the 
bequests  of  the  other.  In  that  event,  ttoth  of 
said  wills— that  of  Pauline  Costa  and  that 
of  Ang61e  Langles— must  be  held  null  and 
void,  and  all  legacies  to  have  lapsed,  be- 
cause  they  were  made  expressly  by  each  tes- 
tatrix to  be  dependent  and  conditioned  on 
the  prior  death  of  the  first-named  universal 
legatee,  and.  In  so  far  aa  the  disposition  of 
property  is  concerned,  as  If  the  said  deceased 
should  be  decreed  to  have  died  Intestate. 
That  if  the  court  should  hold,  as  contended 
by  the  executor  In  his  acconnt,  upon  what- 
ever reason,  that  said  wills  should  stand  and 
be  executed  separately,  then  opponent  spe- 
cially opposed  the  same  grounds  as  set  forth 
In  opposition  by  the  universal  legacy  In  the 
will  of  Ang&le  Langles.- the  bequest  of  Paul- 
ine Langles  for  the  "building  of  a  memorial 
hospital"  is  vague  and  Impossible  of  execu- 
tion; and,  for  reasons  as  set  forth  In  re- 
gard to  similar  Items  in  the  will  of  Ang61e 
Langles,  the  bequests  "five  hundred  dollars, 
Ambulance  Fund,"  "two  thousand  dollars, 
Audubon  Park,"  and  "two  thousand  dollars. 
Convent  of  Good  Shephei-d";  and  she  op- 
posed the  Items  "two  thousand"  and  "three 
thousand  dollars"  in  the  wills,  respectively, 
"to  build  tomb  or  monument  for  decedent," 
on  the  grounds  that  manifestly  such  tomb 
or  monument  was  Intended  as  or  tor  the 
place  of  their  "final"  rest  and  burial,  and 
the  intention  could  not,  for  obvious  reasons, 
be  carried  out.  She  finally  averred,  as  heir 
at  law  of  both  said  Pauline  Langles  and  said 
Ang61e  Langles,  that  she  accepted  their  suc- 
cessions purely  and  simply;  and  In  the  event 
of  survival  of  said  Angdle  Langles,  by  effect 
of  the  presumptions  established  by  article 
936  et  seq.  of  the  Revised  Civil  Code,  she 
prayed  and  was  entitled  to  be  recognised 


In  her  said  capacity  as  legal  heir  of  one  un- 
divided sixth  part  of  the  estate  of  said  An-  l 
g61e  Langles;  and  In  any  other  event  or  al- 
ternative as  hereinabove  set  forth  she  asked 
to  be  recf^nlzed  as  heir  of  said  Ang61e  Lan- 
gles to  the  extent  of  one-sixth  Interest,  and 
<me  undivided  fourth  Interest  In  and  to  the 
estate  of  Pauline  Langles.  She  prayed  that 
this  opposition  be  sustained,  the  account  of 
the  executor  amended  or  rejected,  and  Judg- 
ment rendered  distributing  the  estate  of  said 
Ang61e  Langles,  or  of  Ang6Ie  Langles  and 
Pauline  Langles,  under  the  conditions  herein 
contended  for,  and  recognizing  petitioner's 
rights  therein  as  hereinabove  set  forth;  and 
she  prayed  for  such  other  and  further  aid. 
remedy,  and  relief  as  the  nature  of  the  case 
may  require,  and  law  and  equity  permit,  as 
In  duty  bound,  etc. 

Mrs.  Rosamond  E.  Herwig,  wife  of  Emile 
Kuntz.  alleging  herself  to  be  the  sole  surviv- 
ing issue  of  her  deceased  mother  (who  was 
a  sister  to  Mrs.  Pauline  Costa),  and  aa  such 
one  of  the  heirs  of  Mrs.  Pauline  Coeta,  ex- 
cepted to  and  opposed  the  account  and  tab- 
leau on  the  grounds  that:  (1)  The  executor 
cannot  Ingraft  or  Inject  In  the  matter  of  any 
account  an  Issue  as  to  the  Inc^ratlveness  of 
the  wills  of  the  two  decedents,  the  lapse  or 
invalidity  of  legacies,  or  a  contest  or  issue 
of  fact  as  to  who  are  the  tmlversal  legatees 
or  heirs  at  law  of  the  said  Miss  Angdle  Lan- 
gles or  Mrs.  Pauline  Costa;  (2)  that  the  Is- 
sues raised  herein  are  largely  questions  which 
have  refermce  to  the  Inoperativeness  of  the 
wills  of  the  two  deceased  parties,  and  the 
illegality  or  lapse  of  legacies  under  said  wills, 
and  that  such  issues  are  matters  over  which 
a  court  of  ordinary  Jurisdiction  has  control, 
and  are  not  probate  matters,  such  aa  should 
be  injected  and  tried  In  a  matter  of  account 
and  that,  If  so  Injected  or  tried,  they  would 
operate  to  deprive  this  exceptor  and  other 
parties  in  Interest  of  the  benefit  of  a  trial 
by  jury.  She  prayed  that  all  matters  In  the 
petition  of  account  or  account  having  refer- 
ence to  the  failure  of  tbs  wills  of  the  two  de- 
ceased, mother  and  daughter,  to  the  lapse  or 
Illegality  of  the  legacies  under  said  wills, 
and  to  questions  or  issues  as  to  the  survivor- 
ship of  either  said  mother  or  daughter,  and 
who  are  the  universal  legatees  or  legal  heirs 
of  said  deceased  mother  and  daughter,  be 
eliminated  from  this  controversy.  Under 
benefit  of  the  exceptions  she  averred  that  Mrs. 
Pauline  Costa,  widow  of  John  Langles,  de- 
parted this  life  on  the    day  of  July, 

1896,  without  issue,  her  daughter,  Ang^e 
Langles,  the  only  child  of  the  marriage  be- 
tween said  Pauline  Costa  and  her  husband, 
John  Langles,  having  died  prior  to  her  said 
mother,  Pauline  Costa;  that  they  were  on 
the  steamship  Bourgogne  at,  the  time  of  the 
wreck  of  said  steamship  In  the  month  of  July, 
1898;  that,  owing  to  the  Infirmities  of  Angdle 
Marie  Langles,  the  daughter  of  said  Pauline 
Costa,  who  was  subject  to  attacks  of  ^ll^Mj, 
and  In  consequence  of  aald  ymek,  located  u 
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th^  -were  In  the  steamship  at  the  time  tte 
Bourgogne  waa  struck  by  the  Oromartydilze, 
the  effect  of  the  shock  upon  said  MArie  An- 
gdle  Xianglefl,  in  ha  then  physical  eandittoi. 
neceaaarilT  produced  a  state  of  unomscloas- 
aeS8  firom  wUch  she  merer  recoTezed  heCoie 
life  was  extinct,  and  tiUU  tiie  xnaOia:,  Fav- 
Une  Coeta.  therefore  sorvlTed  her  child,  and 
died  without  Isaoe;  tbat  sowc  petltto&er^a 
motiier  was  the  sister  ^  Favllne  Ooeta,  dfr 
ceased;  that  petitioner's  mother  d^;Mirted 
this  life  In  the  city  of  New  Orleans  on  the 

 day  of  ,  IS—;  that  petitioner  la 

eole  issue  of  her  sahS  nwther,  and  Is  tbne- 
fore  entitled  to  Inherit  from  s^d  Pauline 
Costa  by  right  of  representation;  tlmt  said 

Pauline  Grata  left,  aurrlTlng  her,  Car- 

■dona,  a  sister,  and  Alesandsv  Corta  and  JvAm 
R.  Costa,  two  brothers,  aU  whom,  wltii 
your  petitioner,  are  entttied  to  their  dlitrib- 
utiTe  share  of  her  estate;  that  under  the 
-tarma  of  the  will  of  aald  Angdle  Laaglea  the 
special  legaciea  ther^  provided  for  were 
only  to  be  dlB<diarged  In  the  erent  tbat  ahe, 
«aid  AngUe  Langles,  anrrlTed  her  motim; 
that  In  C(»Beaueaee  of  her  ^lor  death  the 
legadea  therein  iwoTlded  for  have  lapsed, 
■and  her  nxnthw,  under  the  terms  of  her  will, 
became  her  nnlTenal  legatee;  that  the  ape> 
cial  and  particular  legacies  prorlded  for  In 
the  win  of  PanUne  Costa  are  to  be  dlaehar* 
ged  by  the  executor  only  in  the  erent  that 
said  Pauline  Costa  suzrlTed  Iter  daughter, 
but  that  in  the  event  that  PauUne  Goeta 
and  her  daughter,  Angdie  I<angleB,  perished 
simultaneously,  all  the  particular  le«;acles  In 
both  wills  have.  In  ouisequence  therefore, 
lapsed,  and  oat  of  said  estate  none  are  to  be 
paid  and  discharged  sare  and  except  the  fund 
providing  toe  the  erection  of  monnmente  or 
tomba  to  the  monory  of  deoedmts,  which  this 
deponent  In  no  manner  questions  or  disputes, 
from  considerations  of  humanity  or  propriety, 
and  not  of  biw.  Petitioner  r^weaented,  bi 
■oMfOsltion  to  the  account  filed  herein  by  the 
executor,  that  the  attempted  disposition  un- 
der the  will  of  Pauline  Costa  (made-  In  the 
ermt  that  she  surrived  her  daughtei)  for 
the  erection  of  a  memorial  home  for  women 
and  children  la  void,  Inaamudi  aa  It  neither 
designated  tbe  trostees  contemplated  by  law 
in  such  cases,  nor  was  tbera,  at  tbe  time,  In 
esse,  a  corporation  capable  of  reodTtog  said 
l^cy,  nor  cme  provided  fw,  and  that  said 
legacy  waa  so  vague,  indefinite,  and  uncer- 
tain tbat  It  wu  Impossible  of  execution,  ev«i 
if  tbe  same  were  otherwise  Talld.  and  that 
the  ttecutor  was  without  authority  to  desig- 
nate to  whom  the  proceeds  of  aald  estate 
should  go,  and  It  was  beycmd  hla  power  to 
devest  the  legal  heirs  of  their  tntereat  In  the 
estate  of  the  decedenta,  transmitted  to  them 
by  law,  under  tiie  pretext  of  giving  it  to  an 
Inatitutim  not  named  In  the  vrlll  and  not  e<«- 
templated  by  the  testatrix;  tbat  tbe  prior 
death  of  Aogdie  Langlea,  under  the  terms 
and  coDdltima  of  hex  will,  transmitted  Isy  tes- 
tament her  eatate  to  her  mother,  and,  it  tiie 


death  of  both  Pauline  Oosta  and  AngOe  Laa> 
glea  were  simultaneous,  then  the  said  dis- 
positions contained  in  said  wills  were  tnop- 
erative,  and  the  aald  wills  and  disporitUms 
therehi  produced  no  effect  whatevw;  that  la 
oppositioD  to  the  homoIogatioB  of  the  ac- 
count filed  br  tbe  executor  tbece  are  no  pce- 
aumptiona  eatabllsbed  b^  law  where  the  death 
results  from  conflagration,  battle,  or  wre<4, 
but  a  simple  announcement  vt  nile  fbr  the 
guidance  of  the  court,  and  whlcfa  jMA  at  an 
times  to  the  "circumstances  of  the  fact,"  and 
the  fact  was,  as  your  petttfamer  la  advlBed, 
belieTea,  and  has  taeretofon  ractted.  tliat  ow- 
ing to  the  Infirmity  of  aald  AngUe  I«nglei 
she  perished  first;  and  her  eatate^  under  the 
terms  of  ber  win,  devolved  upon  her  mother, 
Pauline  Costa,  who  transmitted  the  same  un- 
der the  law  to  petiUtmer  as  the  repzeaeota- 
ttve  of  her  mother,  and  to  tbe  brothen  and 

alsters  of  aald  Pauline  Costa,  to  wit,   

Cardona,  and  Alexander  and  John  R.  Goeta; 
tiut  the  rules  tot  tbe  guidance  of  the  court 
in  COD  sequence  of  deaths  resulting  In  tbe 
manner  described  herein  apply  only  to  In- 
testate BQoeeaalona,  and  not  to  aucceaslons 
transmitted  by  tastamait  and,  tnOependent 
ot  tiie  rl|^  which  either  would  have  enjoyed 
in  Inheriting  from  the  other  under  the  bnr, 
the  tranamlaalfHi  of  the  auecesaton  In  thia 
caae  la  testamentary  and  not  ab  Intestato; 
tbat  In  opposition  to  the  distribution  aoDiftt 
herein  by  the  executor  of  the  estate  of  the 
decedoita.  If  aald  decedents  perished  bt  the 
calamity,  and  the  drcumatanoea  of  tiie  tact 
do  not  justify  the  finding  tbat  PauUiw  Costa 
snrvlTed  her  daughter,  petitioner  alleged.  In 
the  alternative,  that  tiie  deaths  were  slmul- 
taneoua.  and  that  in  conaeqneiue  thereirf  the 
legadea  contained  in  both  wills  were  Inop- 
erative and  Ineffective,  Inasmuch  as  they 
were  conditioned  to  be  paid  only  upon  the 
pri<ff  death  of  one  or  the  other;  tiiat  your 
oroonent  joined  herein  vrith  the  oth^  oppo- 
neots  to  the  tableau  of  dlatrlbutitm  proposed 
herein  In  all  oQux  respects  save  and  except 
the  question  of  aurvlvorehlp,  tbe  ctaargea  of 
tbe  executor,  those  ot  tbe  attorney  repreaait- 
Ing  the  executor,  and  tiie  notary's  tbMgea 
and  amuaisers*  fees,  which  your  opponent 
believed  to  be  Calr  and  reasonable,  and  ahoifld 
be  allowed,  and  except  aa  to  tbe  fond  to  be 
devoted  by  the  executor  tot  the  erection  at  a 
monument  to  the  memory  ot  decedenta,  and 
joined  in  said  exposition  of  Lances  and  Oar- 

!  dona  In  all  other  respects  not  inconsistent 
with  this  opposition  of  petltiMier.   She  pray- 

I  ed  that  It  be  decreed  (1)  tbat  Pauline  Goeta 
aurvived  hw  daughter..  Anggle  Langles,  and 
hi  conacquoice  of  said  survivor,  by  virtue  and 
force  of  the  testament  of  Angile  Langles, 
she.  the  said  PauUne  Costa,  became  the  sole 
univeraal  legatee  and  aole  heir  of  her  estate, 
and  that  the  legacies  provided  fbr  In  tiie 
will  of  aald  Angfele  Langles  be  held  Inopera- 
tive, inasmuch  as  the  transmlaaloa  of  ber 
estate  by  testamoit  to  her  mother  preclud- 
ed tiielr  payment,  her  mother  ■arvtrlng;  09 
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that  la  tbe  sv«nt  tbe  court  beM  that  tliere 
-was  an  absence  of  proof  or  "drcumstence  of 
-ttie  Cact"  gbovlng  the  prior  death  of  Ang^ 
Langles,  It  be  decreed  that  the  deaths  of  Pau- 
line Costa  and  Ang&Ie  Langles  were  simul- 
taneoua,  and  that  In  that  event  the  I^dea 
under  both  wUls  be  held  Inoperutlve  and  in- 
■eflective;  (8)  that  It  be  decreed,  at  all  events, 
that  the  disposition  la  favor  of  a  memorial 
home  for  women  and  children  was  Inopera- 
-tlve,  Dnll,  and  void:  (4)  that  the  entire  estate 
of  Pauline  Costa  and  Ang3Ie  Langles  be  ad- 
ministered as  the  estate  of  Pauline  Costa, 
she  having  Inherited  her  daughter's  separate 
proi)erty  by  virtue  of  the  will,  and  that  your 
petitltNiier  be  recognized  as  entitled  to  her 
distributive  share,  by  right  of  representation, 
In  the  estate  of  Patiline  Costa,  in  common 

with  her  aunt,    Cardona,  and  her  un- 

-cles,  Alexander  and  John  R.  Costa;  (5)  that 
the  opposition  to  the  account  of  the  executor 
In  all  other  respects  be  maintained.  And  pe- 
titioner prayed  that  the  Issues  herein  be 
tried  by  a  jury,  and,  after  trial,  that  Judg- 
ment be  pronounced  in  accordance  with  tbe 
prayer  hereof,  and  for  costs  of  this  (q^MisItton, 
^d  for  general  relief. 

The  district  court  rendered  Judgment  order- 
ing, adjudging,  and  decreeing  that  Angdie 
Marie  Langles  be  recognized  to  have  survived 
her  mother,  Pauline  Costa,  widow  of  John 
Langles,  ancl  to  have  Inherited  tfle  whole  es- 
tate of  her  said  mother,  both  as  her  universal 
legatee  and  heir  at  law;  that  all  the  disposi- 
tions of  the  last  will  of  the  said  Pauline  Costa, 
widow  of  John  Langles,  except  that  by  which 
she  Instituted  her  daughter  her  universal 
legatee,  have  lapsed  and  are  of  no  effect;  that 
the  last  wIU  of  the  said  Ang&le  Marie  Langles 
be  recognized  as  valid,  except  as  to  the  legacy 
therein  contained  for  the  support  of  the  me- 
morial hospital  built  by  her  mothw,  and  as 
to  the  appropriation  of  $3,000  for  her  tomb, 
both  of  which  dispositions  of  the  said  will  are 
adjudged  to  be  nnll  and  void  and  of  no  effect. 
It  was  further  ordered,  adjudged,  and  decreed 
that  all  the  particular  legacies  of  the  will  of 
said  Angeie  Marie  Langles  be  paid  by  the  tes- 
tamentary executor.  It  was  further  ordered, 
adjudged,  and  decreed  that  Mrs.  Clam  Costa, 
wife  of  Anthony  Cardona,  Adolphe  M.  Costa, 
Alexander  R.  Costa,  Mrs.  Marie  Langles, - 
wife  of  Louis  Montane  Capdeboscq,  Justin  J. 
Langles,  and  Charles  P.  Ijangles  be  recog- 
nised as  the  sole  legal  heirs  of  the  said  Ang&le 
Marie  Langles,  each  one  for  one-sixth  of  her 
-estate,  and  that  they  be  put  In  possession  of 
all  the  property  of  her  succession  after  pay- 
ment of  the  aforesaid  legacies  and  charges  of 
administration.  It  was  further  ordered,  ad- 
judged, and  decreed  that  the  demand  of  the 
city  of  New  Orleans  be  rejected,  with  costs. 
It  was  further  ordered,  adjudged,  and  decreed 
that  the  account  and  tableau  of  distribution 
of  the  testamentary  executor,  except  so  far  as 
herein  otherwise  adjudged  and  decreed,  be  ap- 
proved and  homologated,  and  that  the  right 
•of  Mr*.  BlU  Beny  under  her  (^position 


(which  has  not  been  tried)  be  reserved.  Mrs. 
Rosamond  Berwig,  wife  of  Emlle  Kuntz,  Har- 
ry H.  Hall,  executor,  Mrs.  O.  Cardona,  wife 
of  Anthony  Cardona,  the  city  of  New  Or- 
leans, Miss  Josephine  Jeannette  Costa,  and 
Alexander  Costa  and  his  wife,  acting  for 
themselves  and  their  minor  children,  appeal- 
ed. 

Opinion. 

In  July,  1808,  Pauline  Costa,  widow  of  John 
Langles,  and  her  daughter,  Ang^le  Langles, 
were  passengers  on  the  steamship  La  Bour- 
gogne,  which  was  sunk  In  the  Atlantic  Ocean 
at  6  o'clock  In  the  morning,  as  the  result  of 
a  collision  with  another  steamer.  Some  of 
the  passengers  were  saved,  but  moat  of  them 
were  lost,  Mrs.  Langles  and  ber  daughter  be- 
ing among  the  latter.  They  occupied  a  stata- 
ro(Mn  on  the  larboard  side  of  the  ship  in  the 
Immediate  vicinity  of  tiie  point  of  collision. 
Nothing  Is  known  of  tbe  circumstances  of 
their  death,  and  tills  want  of  knowledge  has 
given  rise  to  the  present  litigation,— the  liti- 
gants contending,  some  of  them,  that  the 
deaths  were  simultaneous;  otha*8  that  the 
mother,  and  others  that  the  daughter,  had 
died  first  The  mother  was  52  years  of  age; 
the  daughter  unmarried  and  between  80  and 
40.  Mother  and  daughter.  In  the  absence  of 
testamentary  dispositions,  would  have  been 
respectively  called  to  inherit  from  each  other, 
and,  had  the  parties  died  Intestate,  we  think 
it  Is  conceded  that  the  daughter  should  be 
held  to  have  survived  the  mother,  under  tbe 
presumptions  established  by  article  036  et  seq. 
of  the  Revised  Civil  Code,  providing  for  cases 
"where  parties  entitled  to  Inherit  from  one  an- 
other (appends  &  la  succession  I'une  de  I'autre) 
perish  in  the  same  event,  such  as  a  wreck,  a 
battie  or  a  conflagration  without  any  possibil- 
ity of  ascertaining  who  died  first,"  and  where 
there  are  no  circumstances  ctf  fact  Shown  to 
take  the  case  outside  of  those  presumptions. 
The  only  evidence  offered  on  the  trial  for  the 
latter  purpose  was  evidence  to  show  that  the 
daughter  could  swim,  while  the  mother  could 
not.  That  fact  might  have  been  relevant 
had  It  been  shown  that  the  parties  were  at 
any  time  placed  In  a  position  where  swim- 
ming would  have  entered  as  a  factor  In  reach- 
ing a  conclusion,  but  the  parties  were  never 
seen  to  leave  their  stateroom.  The  conten- 
tions iKtween  the  parties  have  arisen  from  the 
fact  that  mother  and  daughter  each  left  a 
win,  and  from  the  terms  In  which  these  wills 
were  conched.  It  Is  claimed  by  some  of  the 
parties  that  the  presumptions  referred  to 
are  confined  to  Intestate,  and  have  no  applica- 
tion whatever  to  testate,  successions,  and 
they  quote  a  number  of  French  commentators 
In  support  of  that  proposition.  There  is  no 
doubt  that  the  qtfestlcMa  of  the  presumption 
of  Burvlvorsblp  of  parties  so  situated  would 
In  many  Instances,  where  they  had  died  leav- 
ing wills,  be  an  irrelevant  and  Immaterial 
drcumstance.  If,  for  instance,  the  parties 
had  by  their  wills  changed  tbe  legal  course 
of  Inheritance  by  leaving  their  prop^r^  In 
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absolute  teniu  to  oatsiden,  wbere  thesj  wen 
free  to  make  sucb  change,  It  would  make  bo 
difference  wlilcli  of  the  parties  should  hare 
died  first,  as  the  wills  of  each  would  stand, 
and  determine  the  tights  of  parties.  Neither 
party  would  have  any  interest  In  InvcMng 
{ffesomptlons.  The  question  Is,  however, 
whether  the  bare  fact  that  the  parties  have 
left  wills  has  the  dfect  of  Itself,  In  all  cases, 
without  reference  to  who  the  parties  were, 
bow  they  stood  related  to  each  other,  and 
what  the  terms  of  the  wills  might  be^  to  with- 
di-aw  the  rights  of  parties  from  being  tested 
by  the  rules  established  for  the  presumptions 
of  snrrlTorshlp.  In  the  case  at  bar  the  de- 
ceased were  mother  and  daughter.  Without 
a  will  by  the  mother,  the  daughter  would 
have  taken  her  whole  estate  as  legal  heir. 
Without  a  will  by  the  daughter,  the.  mother 
would  have  taken  her  whole  estate  as  legal 
heir. 

Ijet  us  now  suppose  both  mothra  and 
daughter  to  have  made  wills  by  which  each 
bequeathed  absolutely  to  t3ie  other  the  whole 
of  her  property,  and  to  have  said  nothing 
more.  Would  the  fact  that  the  survivor  un- 
der such  a  will  had  been  lo-ovlded  tor. 
through  a  wlU  of  the  deceased,  to  the  same 
extent  that  She  would  have  been  provided 
for  by  the  law  itself  hod  there  been  no  will, 
so  radically  change  the  status  of  the  parties 
that  the  survivor  would  be  no  longer  an  heir, 
but  a  legatee,  or.  If  not  a  legatee,  that  the 
heirship  would  be  altered  In  any  of  Ite  es- 
sential characteristics?  Suppose,  under  this 
same  assumed  condition,  the  mother  and 
daughter  to  have  died  under  precisely  the 
same  circumstances  that  the  mother  and 
daughter  died  in  the  present  Instance. 
Would  the  existence  of  these  two  wills  have 
altered  the  situation  at  all  from  what  It 
would  have  been  had  there  been  no  will? 
Upon  what  theory  would  the  single  fact  that 
the  will  of  the  deceased  had  exactly  coln- 
dded  with  the  will  of  the  law  work  flils 
alteration  in  the  status  of  affairs?  We  see 
no  substantial  ground  upon  which  this 
change  would  rest  We  think  the  status  of 
legal  heir  and  testementary  heir  would  be 
substantially  merged,  under  the  circumstan- 
ces stated.  Had  the  wills  for  the  parties  in 
this  case  been  sucb  as  we  have  Just  assum- 
ed, and  parties  had  raised  a  contest  as  to 
wlio  was  entitled  to  the  Inherltence.  we 
would  not  have  heslteted  to  aK>ly  the  doc- 
trine of  survivorship,  and  decided  the  fact  of 
survivorship  by  the  presumptions  of  the 
Code.  The  priority  of  the  death  of  tiie  par- 
ties would  necessarily  have  to  be  determin- 
ed. Suppose  that  the  mother  and  daugbt^, 
Instead  of  each  constituting  in  her  will  the 
other  her  heir  to  all  her  property,  should 
have  each  made  a  few  spedal  legacies  abso- 
lutely to  third  parties,  and  said  nothing 
more,  and  they  should  both  have  died  as 
this  mother  and  daughter  died.  Would  the 
existence  of  these  wills,  so  couched,  have  al- 
tered the  situation  as  to  the  course  the  re- 


lidanm  would  otherwlae  ban  tal 
think  that  the  qnestloa  of  wlw  al 
the  bulk  of  the  estetes  would  hi 
tested  by  the  question  of  sonrtTO 
tiw  fact  of  snrvlTorshlp  would  h 
tested  by  tite  presumptions  of  the 
this  case  the  special  legacies  of  bo 
would  have  to  be  paid,  so  far.  at  lei 
l^itlme  was  not  concerned,  Irat 
of  the  8uccessi<m  would  not  be 
with.  Quoad  the  ptHrUott  ctf  the 
disposed  of,  the  successlui  would 
tate  siKa8si<m  (Rev.  Civ.  Code,  | 
be  disposed  of  by  the  priority  of  t 
us  now  come  to  the  precise  c 
us.  The  mother  bequeathed  tbe 
her  estete  to  her  dan^ter  atuolir 
daughter  bequeathed  the  -whoto  of 
to  her  mother  absolutely.  Tbe 
which  would  make  elOier  of  tb« 
would  be  the  death  of  the  heir  pr 
death  of  the  testator,— a  result  floi 
tbe  terms  of  the  law  itself.  An  m* 
curs  from  which  both  parties  die 
cumstances  >nch  as  to  make  it  inq 
say  from  evidence  which  of  the 
flrst  That  fact,  as  a  matter  at 
baft  to  be  decided.  It  stands  In 
path  of  a  decision.  The  court  hai 
assume  that  botii  died  slmultan 
presume  that  one  died  before  the  o 
say  asBum^  that  the  parties  died  i 
oiuly,  for  the  reason  that  there  1 
sumption  In  this  stete  of  tba  slm 
nesB  of  the  death  of  two  partly, 
has  to  act  either  upon  an  asao] 
simultaneous  death  or  upon  a  pr 
of  Burvlvorshlpk  For  the  latter  th 
thorlty;  fw  the  former  than  Is  m 
rent  gives,  as  bis  reason  for  excta 
testete  successions  the  pre8nmptl« 
Code,  that  the  articles  on  that  si 
found  in  tbe  title  of  "Buccesslon«j 
not  r^oduced  under  the  codal  sf 
ot  "Donations  and  Testamente"; 
sumptions  are  created  by  law  can  i 
to  the  precise  cases  provided  for. 
not  be  extended  by  analogy;  tb 
fore.  It  Is  unwarrantable  to  trai 
sumptions  provided  for  "legal  or 
successions"  to  "testamenteiy  si 
He  says  there  Is  but  one  kind  of 
ill  France,  and  that  is  the  Inteste 
slon;  that  parties  who  take  und 
ments"  are  not  heirs,  but  legatees; 
parties  take  by  force  of  testament 
sitlous  donations  morUs  causa,  nol 
cession."  Whether  tbe  dlqiosltion! 
will  should  be  considered  as  stam 
different  plane  from  those  resultlni 
law  in  case  of  death  without  a  wll 
tor  who  tbe  parties  were  nor  what 
of  the  will  might  be,  the  fact  w< 
the  less  remain,  where  two  wills  tA 
been  made,  one  1^  a  mother  and 
1^  a  daughter,  such  as  were  mac 
case,  that  each  would  be  entitled  t 
fm  iiroof  of  the  death  ol  the  testai 
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t  proof  of  either  the  prior  death  of  the  In- 
ituted  heir  or  the  simultaneous  death  ot 
e  parties,  for  two  reaBons:  First,  that  It 
3uid  not  be  the  proper  time  or  place,  on 
ch  an  occasion,  to  raise  the  question  as  to 
e  ^Ime  of  the  death  of  the  Instituted  heir, 
lativelj  to  that  (tf  the  testator;  and.  next, 
cause  neither  the  prior  death  of  the  I&sti* 
ted  heir  nor  his  almnltaneous  death  could 

proved  as  a  matter  of  fact,  and  the  mat* 
r  (if  It  could  be  disposed  of  at  that  time) 
3Uld  have  to  be  disposed  of  either  b7  "pre- 
mptlon"  or  by  "assumption."  If  the  "le- 
,1  presumptions"  would  not  be  admissible 
B  Laurent  says)  because  not  provided  for 
r  that  precise  case,  we  do  not  think  Judi* 
il  "assumptions"  would  be  permissible. 
I  between  excluding  a  legal  presumption 

construction  and  acting  upon  an  assump* 
m  not  antborlzed  under  any  clrcumstan- 
a,  there  should  be  no  difficulty  in  fixing 
e  1>TCV^  course.  The  same  difficulties 
[>uld  be  met  by  the  parties  In  any  later  con- 
st, to  set  aside  a  probated  wUl  or  have  It 
•Glared  inoperative. 

I^t  us  now  turn  to  what  are  called  the 
ubetltuted  provisions**  of  the  two  wills, 
ley  were  nndoobtedly  Intended  to  repUce 
e  original  pitoTlslonB  In  their  entirety,  for. 
ter  making  spedal  legacies,  the  residuum 
ns  attempted  to  be  provided  for.  But  what 
ere  the  eircnmstancea  under  whlcb  this  re- 
acement  was  to  take  jtecef  The  language 

the  wills  Is  explicit  on  that  subject  The 
stators  eadi  declare  that  the  sabstltuted 
^visions  were  to  replace  t3ie  others,— in 
e  one  case  If  the  daughter  should  die  prior 

the  mother;  in  the  other,  if  the  mother 
iould  die  prior  to  the  daughter.  The  par- 
!8  have  themselves  In  unambtgoous  lan< 
lage  made,  not  the  simnltaneousness  of  the 
nths  the  tact  upon  which  the  new  provl- 
ons  were  to  spring  Into  existence,  but  the 
'ior  destfa  of  the  Instituted  heir.  We  do 
>t  see  by  what  authority  we  could  strike 
it  the  words  "In  case  of  the  death  of  my 
lugbter  prior  to  my  death,"  and  "in  case 
'  the  desth  of  my  mother  prior  to  my 
>ath,"  and  substitute  therefor  '"If  I  die 
mnltaneously  with  my  mother,"  and  *if  I 
e  simultaneously  with  my  daughter."  The 
irties  had  the  right  to  fix  the  fact  which 
ould  give  rise  to  the  substitution,  and  each 
stutrlx  has  fixed  the  prior  death  of  the  In- 
ituted  heir  as  that  fact  It  is  said  that  we 
.nnot  with  any  degree  of  reasonableness 
(Here  or  say  that  either  of  tbeee  ladles  In- 
nded  that  the  prior  death  1^  a  second  or 
miDute  was  referred  to;  that  we  must  ob- 
ously  see  that  the  mother  meant  to  say, 
f  the  situation  should  be  such  Hiat  my 
inghter  cannot  personally  take  and  enjoy 
le  property  I  bequeath  to  her,  then  I  mske 
le  following  disposition  of  my  property," 
id  the  daughter  meant  to  say,  "If  the 
tuatloD  abotild  be  such  tbat  my  mother 
nnot  personally  take  and  enjoy  the  iwop- 
ty  I  bequeath  to  Iier,  thai  X  make  the  fol- 


lowing disposition  of  my  protKrty."  We 
may  concede  that.  If  the  paitles  had  tore- 
seen  what  has  since  happened,  each  would 
have  made  a  will  couched  in  the  language 
suggested,  and  that  their  not  having  doue 
so,  and  using  the  precise  language  they  did. 
will  cause  their  property  to  take  a  direction 
which  neither  intended;  but  the  fact  is  that 
they  did  not  foresee  what  happened  after- 
wards, did  not  guard  against  Its  happening. 
Irat  employed  worda  which  we  cannot  ignore, 
but  must  enforce,  let  the  legal  results  be 
what  they  may.  We  cannot  frame  new 
wills  for  parties.  We  have  to  take  what  the 
parties  have  said;  not  what  they  would  have 
said  bad  they  been  able  to  look  Into  futurity. 
As  said  In  Wing  v.  Angrave,  8  Eng.  Ruling 
Gas.  p.  619:  "A  Judge  is  to  construe,  and  not 
to  make,  a  will,  and  \f.  an  event  has  h^ 
pened  for  which  a  testator  has  not  provided, 
from  not  having  se^n  it,  although,  it  he  had 
foreseoi  It,  there  Is  a  strong  imbaUlity  he 
would  have  inrovlded  for  it  In  one  particular 
way,  his  supposed  wishes  shall  not  prevail. 
'Quod  Tolnit  uon  dixit*  We  are  to  give 
effect  to  the  repressed,  not  the  conjectural 
or  probable,  intentions  of  *  *  *  testa- 
tors." The  hookn  are  full  of  cases,  not  only 
of  wills,  but  of  contracts,  where  the  lan- 
guage employed  has  fixed  rights  and  deter- 
mined obltgatlona  and  brought  about  conse- 
quences which  were  uM  only  unforeseen, 
but  In  direct  opposition  to  the  expectation 
and  intentions  of  the  parties.  We  bad  occa- 
sion in  State  V  Whited.  28  South.  922,  to  re- 
fer to  this  matter.  Not  only  did  the  parties 
In  this  case  not  provide  for  the  contingency 
of  slmultaiwons  deaths,  but  the  law  has  not 
provided  for  such  a  contingency,  but  has  ex- 
pressly provided  for  survivorship,  and  for 
presumptions  to  establish  it  in  the  absence 
of  evidence.  Holding,  as  we  do,  that  the 
presumptions  provided  for  In  articles  93ft- 
989  of  the  Revised  Civil  Code  find  occasion 
for  api^lcatlon  under  the  conditions  and  cir- 
cumstances of  these  successions,  we  are  of 
the  opinion  that  the  district  court  correctly 
adjudged  that  Ang61e  Langles  survived  her 
mother,  Mrs.  Pauline  Langles,  widow  of 
John  Lances.  The  consequence  of  tbat  tact 
was  correctly  held  to  carry  with  It  the  n<m- 
extstence  ot  all  the  substituted  provlslras  of 
the  mother's  will,  and  to  leave  the  original 
provisions  of  the  same— the  bequest  to  her 
daughter— In  fall  force  and  effect  The  suc- 
cession of  the  daughter  therefore  consists  of 
the  property  held  hy  herself  at  her  death, 
added  to  that  accruing  to  her  1^  loheritance 
from  her  mother  and  under  her  mothw's 
will. 

AngMe  Langles  bavlttg  herself  left  a  will, 
the  substituted  inrovWons  of  which  wne 
made  to  spring  Into  existence,  by  ber  snr^ 
Tlvorship  ot  her  mother,  we  are  next  to  see 
bow  far  the  attacks  made  upon  the  same 
may  be  Justified.  The  district  court  recog: 
ntsed  the  will  of  AngUe  Marie  lAugles 
cept  as  to  the  I^cy  therein  contalnod^^or 

Digitized  by  VjOO 


750 


2»  BOUTUEBN  BBPOBTEB. 


tbft  snpport  of  tbe  memorial  hoqiltal  bnllt 
bj  ber  motber,  and  as  to  tbe  appro^iatton 
of  $8,000  for  ber  tomb,  botb  of  wblcb  dla- 
posltloiu  at  title  aald  will  bting  adjudged  to 
be  null  and  Told.  We  tblnk  tbe  Judgment  of 
tbe  district  court  In  all  tbeae  respects  la 
also  correct,  and  we  affirm  It  «ceept  as  to 
tbe  amount  ordered  to  be  expended  for  tbe 
testatrix's  tomb,  as  to  wblA  we  tiilnk  tbere 
was  moor.  It  wsa  admitted  on  tbe  trial 
"that  all  tbe  Individual  legatees  named  in 
tbe  wUls  are  living  persona  capable  of  Inbec^ 
Itlng  and  receiving  legacies,  and  tbat  tbe 
otber  legatees  are  ^stlng  corporations  ca- 
pable fit  receiving  bequeata,  If  tb^  be  found 
to  be  legaL  From  tbe  operation  of  tills  ad- 
mission Is  excluded  tbe  bequests  tbe  re- 
aldnnm."  Under  tbia  admission  all  of  tbe 
legacies  otber  tban  /bat  of  tbe  residuum 
must  be  upbdd.  Tbe  exceptlni  made  In  tlie 
admission  to  tbe  bequa^  of  tbe  residuum, 
and  tbe  view  we  toke  as  to  tbe  sum  ot  mon- 
ey directed  hj  AngUe  Langles  to  be  expaut- 
ed  for  tbe  creation  of  ber  tomb,  necesaitateB 
special  reference  to  these  matters.  The  be- 
qaest  of  tbe  reeidaum  was  as  follows: 
"After  al)  debts  paid,  the  remainder  of  my 
fortune  I  s^ve  to  the  support  of  the  memorial 
bospltol  built  by  my  mother."  It  tras  evi- 
dently contemplated  by  the  testotrlz,  wfam 
she  wrote  this  will,  that  her  motber  would 
during  ber  lifetime  have  had  constructed  a 
memorial  bospital,  and  that  at  her  death 
(the  death  itf  the  daughter)  this  memorial 
bospltol  would  be  In  exiBtence;  but  the 
untimdy  death  of  the  mother  prevented  ber 
from  carrying  out  this  i^an,  and  thwefcnre, 
when  the  dau^ter  died,  there  was  no  hospi- 
tal built  by  ber  mother,  In  raJetence,  to 
whose  auppcfft  tbe  residuum  of  the  daugh- 
ter's fortune  could  be  devoted.  The  bequest 
therefore  fell  for  want  of  an  object  to  which 
It  could  apply.  We  do  not  think  that  the 
direction  of  tbe  testatrix  that  $S.00O  should 
be  expended  by  her  executor  for  a  tiunb 
should  fall  from  tbe  fact  tbat  the  body  of 
tbe  testotrix  has  not  beoi  recovered  and 
cannot  be  deposited  In  It.  The  word  **tomb" 
has  be^  defined,  among  other  meaulDgs,  to 
signify  "a  monument  or  tombstone  erected 
In  memory  of  the  dead."  We  think  this  a 
proper  occasion  to  give  the  word  its  broadest 
meaning,— 4.  monument  In  memory  of  the 
dead.  We  are  surprised  tbat  the  hdrs  of 
the  deceased.  Inheriting  her  property  under 
the  circumstances  they  have,  should  have 
oi^iosed,  as  they  have,  tbe  carrying  out  of 
Angfile  Langles*  wishes  on  this  subject 
They  should  have  been  willing  to  perpetuate 
her  memory  even  in  this  slight  way. 

For  the  reescms  assigned,  we  are  ot  the 
opinion  that  the  Judgment  of  the  lower 
court  is  correct,  and  It  is  hereby  affirmed, 
except  in  so  far  as  It  declared  null  and  void 
and  of  no  effect  tbe  appropriation  made  in 
tbe  will  of  Angdle  Langles  of  93.000  for  tbe 
pkrpose  of  building  a  tomb  for  the  testatrix, 
which  portion  of  the  Judgment  Is  berebj 


annulled,  avoided,  and  reversed,  a 
ecu  tor  Is  ordered  to  carry  Into 
that  provlalon  of  fbm  wlQ. 

On  Application  Cm-  Beheul 
(AprU  1.  IfiOl.) 

MONBOB,  J.  The  dty  of  Kr 
and  Ifn.  Emile  Knnte  IiaT»  aw 
rebeariag,  mainly  upon  the  gmim 
pranimpdons  of  survivorship  esta 
tbe  Revised  OivU  Code  are  Inap] 
testamentary  succession^  and 
point  the  argummte  ot  the  com 
seating  the  two  opponents  men 
also  those  of  counsel  representing 
ties  In  interest,  diverge  in  snppor 
ent  theories  as  to  tbe  law  which  a 
em  tbe  case.  It  Is  not  now  con 
any  one  that  tbe  "circumstancea  o: 
wbl(di  are  dlsdosed  are  subh  as  to 
court  fn  holding  tbat  either  of  tbe 
survived  the  otber,  or  tbat  tbey  c 
taneonsly;  the  counsel  who  hare 
arguments  in  snpport  of  tbe  an»l 
reheartDg,  although  ffisagreelns^ 
disposition  which  should  ultimatel 
of  tbe  successions,  eoncnrring  In  t 
Hiat  neiiber  deced«it  has  been  afl 
shown  to  have  survlTed  tbe  otbei 
ther  cao^  ther^orey  be  beU  to  ba 
ed  from  tbe  other,  and  hence  th 
succession  passes  through  the  oOiei 
each  Is  transmitted  directly  to  tbo 
to  it,  as  though  tbe  other  snece 
never  existed.  Tb»  question.  tb« 
tbe  law  of  IJoulsIsna,  as  applied  t 
presented*  so  read  or  totend? 

The  following  provisions  of  Qi 
Civil  Oode  are  mpllcable  to  tbe  s 
wit: 

"Art  886.  If  several  persons  i 
ly  entitled  to  Inhwlt  from  one  an* 
pen  to  perish  In  tbe  same  event  < 
wreck,  a  battle^  or  a  oonflagratk»i 
any  possibility  of  asewtainlng 
first  tbe  presumption  of  survivors 
tormlned  by  the  dreumatonces  ot  t 

"Art  887.  In  toe  absence  of  circi 
of  tbe  fact  the  deto-mlnatlon  mna 
ed  by  the  probabiUtles  resulting 
strength,  age,  and  dUference  of  se 
Ing  to  tbe  followtog  rules. 

««•••• 

"Art  D39.  If  those  who  have  pe 
gether  were  above  the  age  of  flft 
and  under  sixty,  the  male  must  be 
to  have  survived  where  thm  was  : 
ty  of  age  fa  a  difference  of  less 
year.  If  they  were  of  the  some  se] 
sumption  of  survivorship  by  wbld 
cession  becomes  open  to  tiie  order 
must  be  admitted,  thus  the  younge 
presumed  to  have  survived  tbe  elf 

Applying  the  rules  tims  prescrlti 
case  at  bar*  it  would  be  presuAed 
Augdle  Langles  survived  ber  mot 
they  w««  "above  the  age  of  fifte«i 
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imdar  ■bctr,'*  and  ibe  wu  tbe  younger.  Bat 
Ic  im  nld  thct  tbls  nd»  !■  inapplicable  to  teo- 
tamentarsr  aoeeeasloiu;  and  an  eameat  eflort 
liaa  been  made  to  mtaln  tUa  propoeitkMi  by 
aiipealB  to  naxMi  and  aaOiority,  asd  1^  tbe 
atsiunoDt  **ab  IncmiTeiileDtl/'  OoDBfderlnff 
Uiia  latt-mentf<nied  argtunent  first,  we  And 
that  tbe  learned  eouuel  who  repreaoit  Mra. 
Bfanlle  Kuntz  hare  ttals  to  say  concerning  the 
^ect,  In  this  caae^  of  tb»  application  ct  On 
doctrine  ot  the  opSsdoa  wbldi  baa  been  hand* 
ed  down,  to  wit:  "By  Ibe  operation  of  law. 
In  tbe  absence  of  jHwof  aa  to  the  happening 
of  the  oondltlonB  nndw  whl<A  alone  the  me- 
ceeslon  of  the  moOier  could  have  passed  to 
the  daughter,  tile  estate  of  PanBne  Lani^ea 
would  hare  been  transmitted  to  tbe  nearest 
of  kin,  to  whom,  1^  erwy  tie  of  aflecthm,  as 
aa  the  policy  of  the  law,  It  should  have 
passed.  By  giving  effect  to  tbe  legal  pre- 
rainptlons,  one-half  of  the  Inheritance  Is  con* 
ferred  upon  persona  to  whom  die  neither  de- 
clared nur  designed  that  It  should  revert 
Tlie  order  of  nature,  instead  tii  being  pur* 
sued,  ia  inverted,  and  tbe  property  which  she 
bad  aeeumulated  passes  to  pecaons  having 
claims  neltiier  ivon  her  affection  nor  np<« 
ber  gratitade.  If  tiie  preaent  Judgment  la  to 
stand,  no  portion  of  the  estate  will  be  trans- 
mitted In  aceordanoa  with  the  eiQiress  desire 
of  tbe  testatrix.  None  of  the  relatives  men- 
Honed  In  Its  legacies  are  to  obtain  the  voi- 
est  mite;  none  of  the  charitable  bequests 
provided  for  are  to  be  made  efficacious.  Her 
estoto  Is  to  be  transmitted,  not  to  her  heirs, 
not  to  her  legatees,  not  to  her  beneficiaries, 
but  to  the  heirs,  beneflclartes.  and  legatees  of 
her  daughter.  (Italics  by  the  coonseL)  Her 
affection  for  lier  kindred  Is  evidenced  by  tbe 
dispositions  of  her  testament  •  •  •  She 
had  every  reason  to  believe  that,  unless  her 
daughter  survived,  with  the  exception  of  the 
legacies  conferred  In  the  will,  all  the  residue 
of  her  estate  would  pass  to  her  heirs  at  law, 
should  It  happen  from  any  canse  tiiat  the 
projected  memorial  hospital  for  women  and 
children  could  not  be  established,  pursuant 
to  the  dlrecH(Ht8  of  her  testament"  The  op- 
ponent on  whose  behalf  this  argoment  Is  pre- 
sented la  a  niece  of  the  late  Mrs.  Pauline 
Lances.  But  she  Is  not  mentioned  In  her 
atmfa  will  nor  In  that  of  her  cousin,  Mfss 
Angfile  litngles.  Hence  she  will  get  nothing 
from  dther  snccesslon,  unless  it  Is  held  that 
Mrs.  T^angles  survived,  and  Inherited  from 
ber  daughter,  or  else  that  neither  surrlTed, 
and  that  tbe  two  succoeslona  are  to  be  dis- 
posed of  independently  of  each  other  (in 
which  case  she  vrlU  Inherit,  by  representa- 
tion, from  her  aunfa  succession),  and  unless, 
In  any  event,  the  principal  beqnest  In  her 
aunt's  "Will— I.  e.  the  bequest  in  favor  of  the 
memorial  hospital  for  women  and  children- 
Is  set  aside  and  annulled.  This  opi>onent  al- 
leges, and  has  undertaken  to  prove,  that  her 
cousin,  Angfile  X^ngles,  was  not  likely  to  have 
survived  her  mother,  and  she  prays  in  her 
opposition  that  Mrs.  Langles  be  held  to  have 


survived,  and  thereby  to  have  become  tiie 
sole  heir  of,  her  daughter,  and  that  the 
legadea  In  tbe  wlU  of  Miss  Angfele  langlea 
be  held,  therefore,  to  be  of  no  effect;  or 
that  It  be  hdd  that  tbe  deaths  were  simul- 
taneous, and  that  both  wills  are  Inopera- 
tive; or,  In  any  evuit  that  the  dlapotiticma 
in  favw  of  the  memorial  hosi^tal  be  decreed 
null,  etc.  Under  these  circumstances,  and 
In  view  of  tbe  fact  tiiat  tiie  opponent's  ndo 
ot^ect  In  comtaig  into  court  Is  to  p»v«it  the 
declared  wishes  ot  bw  aunt  and  cousin  con- 
cerning the  disposition  of  their  respective  es- 
tates from  being  carried  Into  effect,  the  so- 
licitude whldi  Is  CEXiH«ssed  In  her  behalf  lest 
that  resoSt  should  be  accomplIMied  otherwise 
tiian  In  aecordance  witii  the  iH-ayer  of  her 
depoalUon  may  be  readily  undnstood.  But 
although  the  hardship,  If  tiiere  be  any,  nu^ 
fall  upon  dUferent  persms,  it  will  be  no 
greater,  and  hence  the  general  consequences 
will  be  no  mora  disastrous,  that  the  estate 
<tf  Mrs.  langles  does  not  go  to  her  heirs  or  to 
her  legatees,  ete.,  but  goes  to  those  of  her 
daughter,  under  tiie  Judgment  as  rendered, 
tban  It  woQld  be  If  tiie  eeteto  of  the  dani^- 
ter  should  go,  not  to  her  h^rs  or  to  her  legs- 
tees,  etc.,  but  to  those  of  her  mother,  as  the 
opponent  would  have  it  In  the  latter  case  it 
is  true  that  the  opponent  would  particlpato 
In  tbe  distribution;  but  it  is  difficult  to  per- 
c^ve  what  precise  principle  of  law  or  equity 
would  thereby  be  subserved,  since  Mrs.  Lan- 
gles seems  to  havo  done  her  best  to  exclude 
the  opponent  from  su<A  participation,  and  It 
can  biirdly  be  denied  that  she  bad  that  right 
'Hie  proposition  tiiat  because  she  made  a  wll) 
disposing  of  the  iriiole  of  her  estate  to  the 
exclusion  of  tiie  opponent  she  thereby  in- 
tended to  show  her  affection  for  the  latter, 
and  to  secure  to  her  a  portion  of  the  estate 
from  which  she  was  excluded.  Involves,  as  it 
seems  to  us,  a  paradox,  the  clue  to  which  we 
have  been  unable  to  discover,  possibly  be- 
cause of  our  Inability  to  follow  the  learned 
counsel  hi  the  attempt  to  show  that  we  shall 
be  conforming  to  the  wishes  of  the  two  tes- 
totrlces  by  decreeing,  according  to  tbe  prayer 
of  the  opposition,  that  none  of  those  wishes, 
as  expressed  In  the  testaments  before  us, 
shall  be  carried  Into  effect  but  that  the  op- 
ponent who,  the  terms  of  both  testa- 
ments, is  entirely  excluded  from  both  succes- 
sions, shall  nevertheless  participate  In  the 
distribution  of  one  or  both.  We  pass  on, 
then,  to  tbe  opponent's  appeal  to  reason  and 
autbori^. 

It  is  said  that  our  law,  like  that  of  France, 
and  unlllEe  the  law  of  Rome,  favors  the  trans- 
mission of  property,  not  by  testament,  but  by 
what  is  called  "natural  descent"  to  the  near- 
est of  kin.  "Legal  succession."  say  the  learn- 
ed counsel  for  Mrs.  Kuntz.  *is  the  Intent  of 
the  law.  It  favors  legal  succession;  It  per- 
mits testamentary  disposition.  In  so  far  as 
Its  policy  can  be  Indicated  by  legislative  en- 
actment. It  endeavors  to  mark  the  distinction. 
While  reserving  to  tbe  Individual  the  right  of 
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disposing  of  his  property  (and  tills  with  tbe 
Umltatlons  marked  hy  the  l^tlme).  It  has  re- 
quired that  he  shall  make  his  dispositions  sub- 
ject to  these  ccmdltiona,  and  every  condition, 
imposed  by  law.  With  respect  to  legal  suc- 
cessions, which  It  favors,  it  attempts  by  every 
possible  means  to  encourage  the  order  of  na- 
ture which  It  designs  to  perpetuate.  *  *  ? 
Pursuant  to  this  dIapo(ritlon  In  our  law  to  far 
vor  tbe  ordo:  of  nature,  and  to  so  direct, 
when  it  replaces  the  Intestate,  that  a  man's 
postaVty.  or  bis  ascendants,  or  his  nearest  of 
kin  m  the  collateral  line,  sliall  enjoy  tbe 
fruits  of  his  accumulations,— in  its  zealous  en- 
deavor to  secure  this  otd,— It  has  provided 
means  that  are  denied  to  those  whose  claims 
to  a  gratuity  conferred  Is  founded  merely  up- 
on tbe  desire  of  the  testator.  *  •  •  The 
law  ban  no  desire,  except  with  regard  to 
naturnl  beirs,  to  see  that  any  property  shall 
go  to  the  persons  to  whom  It  may  please  the 
fancy  ot  the  testator  to  transmit  It.  Its  ob- 
ject Is  to  protect  Its  own  poUcy  as  to  the  doc- 
Mne  of  transmission,  to  keep  the  property 
wltbtn  tbe  family,  to  follow  the  order  of  na- 
ture, and  to  see  that  cfaUdroi,  and,  in  the  ab- 
sence of  children,  ascendants,  and,  In  the 
absence  of  both,  the  nearest  collaterals,  shall 
enjoy  tbe  lnherlt8nc&  Therefore,  In  rela- 
tion to  these  two  classes  of  snccessloos,  tbe 
law  has  decreed  certain  evidentiary  require- 
ments as  to  both,  but  a  special  presumption 
as  to  the  one  of  them.  As  to  tbe  commo- 
rlentes,  be  who  claims  by  testament  is  obliged 
to  establish,  affirmatively  and  by  evidence, 
tbe  surrlvorablp  of  tbe  person  from  whom 
it  Is  pretended  that  tbe  property  was  trans- 
niittod  to  tbe  claimant;  and  if  he  fall  to  estab- 
lish tiie  existence  of  his  author,  under  tbe  ar- 
ticle of  tbe  Code  which  Is  written  under  tbe 
title  of  'Donations  and  T^taments,'  the  testa- 
mentary disposition  Is  Ineftectlve.— there  la 
caducity.  But  If  bis  right  Is  derived  from  tbe 
opt'i'iitioa  of  law;  If  bis  claim  be  In  harmony 
witii  tb«  design  of  favoring  tbe  order  of  na- 
tui'o;  if  tbere  has  been  no  will,  and  his  title 
Is  of  tlie  kind  which  It  Is  tbe  settled  policy  of 
rlie  st.Tte  to  encourage,  out  of  tbe  very  neces- 
sity %vhlcb  arises  that  tbere  should  be  no 
vacancy,  no  lapse,  no  suspension,  no  moment 
at  wliioli  there  shall  cease  to  be  actual  owner- 
sliip.— a  contingency  possible  solely  In  tbe 
?afiG  tit  successions  ab  Intestato,  and  only  un- 
der the  very  circumstances  provided  against 
Id  at'iicle  936.  and  one  which  can  never  occur 
wliere  tbere  has  been  a  testamentary  disposi- 
tion,—tlipre  is  established  a  presumption  of 
owiiiMship."  When  we  consider  tbe  facllltlea 
'whiclj  are  afforded  for  tbe  making  of  testa- 
ments In  this  state,  and  tbe  solicitude  which 
the  cotii-ts  have  always  exhibited  to  maintain 
tesiaiiientB  when  made,  tbe  Idea  suggests  It- 
s  -11'  that  tbe  learned  counsel  may  perhaps  be 
prcsviug  their  argument  as  to  tbe  policy  of 
the  law  beyond  tbe  support  upon  which  tt 
rests.  But  let  us  accept  It  as  sound,  and  ap- 
ply it  to  ibe  Instant  case.  Miss  Angfile  Lan- 
gles  was  the  daughter  of  Mrs.  Pauline  Lan- 


gles.  She  and  her  mother  were,  rc 
entitled  by  law  to  Inherit  from  oi 
She  was  over  15  years  of  age,  and  ; 
was  under  60,  and  they  periiUied  li 
"wreck,  •  •  •  without  any  pd 
ascertainhic  which  died  first"  V 
circumstances,  there  can  be  no  doi 
purposes  of  the  qnestlm  whether 
should  inherit  ftom  the  daus^b 
daughter  from  the  mother,  or  whet 
should  inhwit  from  the  other,  the 
policy  of  the  law  that  the  daogt 
have  inherited  from  the  motber,  bIi 
provides  that,  the  daughter  snr 
mother  shall  inherit  from  her,  and 
terms  that  in  the  precise  caae  m 
younger  must  be  presumed  to  bai 
the  elder."  And  the  policy  of  t 
thus  ii^icated  and  declared,  haa  b 
out  in  tbe  judgment  of  whlcli  t 
coimsel  oomplaln,  and  which  hole 
daughter  survived  the  mother,  an 
Inherited  her  estate,  and  that  the  i 
legal  order  of  anccesslon  was  the 
llsbed.  •  But  the  argument  to  whl< 
referred  holds  that  by  reason  of  tl 
this  mother  and  daughter,  who,  bj 
respectively  entitled  to  inherit  fn 
other,  made  wills,  each  tai  favor  ai 
and  In  strict  conformity,  therefore, 
posed  policy  of  the  law,  they  tb 
themselves  beyond  the  reach  am 
that  policy,  and  should  be  draled  th 
tlons  established  In  favor  of  tboM 
form  thereto;  and  the  counsel  oc 
follows:  "The  only  method  bj  i 
possible,  even  approximately,  to  ca 
Intantlon  of  the  two  coiAmorlraites 
sue  the  usual  and  accepted  practl* 
orderly  course  of  law;  to  adopt  tha 
the  law  which  is  consonant  with 
of  the  fact,  and  to  declare  that  it  is 
to  determine  wlilch  of  the  two  per 
common  event  survived  the  other." 
to  us  that  this  conclusion  Is  a  coi 
sequltur,  with  respect  to  all  that 
beratofore  stated  concerning  the  la 
policy  of  the  law  which  it  purports 
If  the  law  favors  tbe  transmission 
to  the  nearest  relative  of  the  di 
would  be  unreasonable  to  hold  the 
proves  of  measures  taken  to  secu 
suit  And  when,  as  we  find  In  tt 
establishes,  under  particular  clrc 
a  presumption  of  survivorship  be 
sons  respectively  entitled  to  Inberl 
another,  no  good  reason  has  been 
why  such  persons  should  be  held  to 
benefit  of  such  presumptions,  becau 
wills,  respectively  and  reclprocallj 
dertake  to  dispose  of  their  estates 
each  other,  and  thus  to  conform  to 
to  subserve  tbe  purposes  of  whic 
sumption  in  question  Is  established, 
fore.  It  Is  true  that,  upon  construli 
visions  of  the  Cf>de  upon  the  subj< 
cessions,  with  those  which  relate  to 
mortia  causa.  It  necessarily  result 
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presumptions  established  In  order  to  ncnre 
the  transmission  of  property  according  to  the 
poUcy  of  the  la-w  are  destroyed  In  all  casei 
"Where  testaments  are  made  tranBmittIng 
pn^ertT  according  to  anch  polity,  It  most  be 
admitted  that  snch  a  resnlt  li  equally  Illogical 
And  miftnrtnnate,  and  mf^bt  not,  thoefore,  to 
oe  accepted  If  the  law  to  be  construed  Is  sns- 
ceptlble  ot  any  other  Interpretation. 

It  la  Mid,  however,  that  article  886  et  seq. 
of  the  herlsed  CMl  Code  are  found  under 
the  title  "Legal  Successions,"  the  provisions 
ot  which  sre  intended  to  ap^y  abusively  to 
aocceHslone  ab  Intestate,  and  hence  that, 
Teason  of  their  position.  It  must  be  held  that 
these  artldes  are  Inapplicable  to  testamen- 
tary snccessitms.  The  proposition  Is  thus 
stated  In  the  uvnment  of  the  counsel: 
"Therefore  •  *  •  the  prorlsloni  embra< 
ced  under  the  tJtie  l^^al  Bucceariona'  are 
restricted,  exclusively,  to  successions  ^  the 
operation  of  the  lav,  unless,  by  the  po^ve 
declaratlou  of  a  given  article,  ita  (deration 
Is  extended  to  dispositions  Inter  vivos  and 
mwtls  catua."  This  observatlMi  to  implied  to 
Rrtldes  9SO-83&,  which  establish  the  presnnq^ 
tlon  of  BurvlvoTBhlp,  as  we  have  seen,  with 
respect  to  certain  persons  under  certain  cir- 
cumstances, and  without  specific  reference  to 
-whether  they  die  testate  or  intestate.  Now. 
the  preceding  artlde  nnder  the  same  title 
(artlde  085)  reads:  'The  place  of  the  fuell- 
ing of  the  succession  la  fixed  as  follows,"  etc.; 
and  the  article  goes  on  to  ^escribe  whoe 
■nccesslons  shall  be  opened,  also  without 
specUlc  refarmce  to  whether  they  are  testS' 
mentary  or  ab  Intestato.  Yet  It  will  hardly 
be  contended  that  thla  article  ia  lnan>Hcable 
to  testamoitary  snccessl(HiB;  so  that  it  fol- 
lows thst  the  proposition  of  the  learned  conn* 
sel  is  too  broadly  stated  when  applied  to  the 
Civil  Code  of  Lmiislana,  and  an  examlnatlim 
of  the  dllferent  conmientariea  igion  the  Code 
Ni9<deon.  to  which  we  have  been  referred, 
leads  to  the  conclusion  that,  as  stated.  It  ia 
not  sustained  by  those  anthwities.  It  Is. 
no  doubt,  true  that  a  majori^  of  the  French 
writers  are  of  the  <q>lnlon  that  article  720  M 
seq.  of  the  Code  Napoleon,  which  correspond 
with  article  836  et  seq.  of  our  Code,  do  not 
asisAj  to  cases  where  the  persons  who  perish 
together  are  entitled  to  Inherit  from  each 
otiier  onl^  by  reason  of  ndproeal  testaments, 
and  not  otherwise.  Aa&  It  ia  also  true  that, 
unless  the  particular  case  of  commorientes 
who  are  at  once  the  heirs  at  law  and  the  in- 
stituted heirs  of  each  other  Is  specially  men- 
tioned, the  opinion  referred  to  is  enunciated 
in  snch  general  terms  as  perhaps,  prima 
fade,  to  warrant  the  inference  that  it  re- 
lates aa  well  to  the  case  stated  as  to  the  case 
of  commorientes  who  are  mtitled  to  Inherit 
from  one  another  by  virtue  of  testaments 
alone.  But  where  the  tect  is  at  all  recognis- 
ed that  the  commorientes  may  be  the  heirs 
ab  intestato  as  well  as  the  testamentary  heirs 
of  esch  other,  so  far  as  we  have  been  able 
to  discover,  the  further  fact  is  also  recog^ 
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niaed  that  audi  a  case  constitutes  an  mcep- 
tioB  to  the  ml#  of  the  InapidicabiUty  ot  the 
presnnqitlon  of  survivorship  to  testsmentary 
BuccesslmiB,  and  we  have  been  referred  to  no 
author,  and  have  found  nonet  who  boMa, 
spedflcally  and  affirmatively,  that  the  heir  at 
law  in  whose  favor  the  presumption  of  snr- 
vlVOTshtp  is  establislied  Is  derived  of  the 
benefit  of  that  presumption  because  the  per- 
son from  whom  he  is  entlUed  to  lnh«lt  has 
chosen  to  mate  a  will  In  hia  tevw.  Nor 
does  the  reason  of  the  law  sustain  such  a 
conclusion;  quite  the  contrary.  Troplong, 
in  dealing  with  thla  particular  qnestiw,  says: 
**Then,  the  son  being  at  the  same  time  in- 
stituted heir  and  heir  ab  intestato,  the  snis 
vivorshlp  must  be  established  tqr  tiie  law  of 
1^1  successions^  becanae  the  two  rights  are 
fused  together,  and  what  tiie  law  decides  In 
behalf  of  the  hdr  ab  Inteatato  cannot  be  de- 
stroyed by  tile  disposition  of  man,  making 
him  a  IsBtamentary  heir.  Is  there  anything 
which  can  prevent  this  scm  firom  being  the 
legal  heir  of  his  father?  No,  Indeed;  and 
certahily  the  testament  made  to  benefit  him 
cannot  Impair  tills  imp»Iahable  quality.  It 
Is  therefore  clear  that  he  irill  preserve  the 
benefit  of  the  presumptions  which  the  law 
has  Intended  to  attach  to  It,  and  that  he  wlH 
preserve  this  even  If  be  unites  to  the  right 
of  heir  ab  Intestato  the  right  of  testamentary 
heir,  which  fortifies  it"  S  Troplong,  Dona- 
tions, pp.  6S5-446.  * 

An^lylng  these  observations  to  the  case  at 
bar,  Mrs.  Langles  and  her  only  daughter, 
an  unmarried  woman,  were  not  only  the 
legal  heirs,  but.  tar  a  cortain  portion  of  their 
respective  estates,  were  the  forced  helra,  of 
each  other.  To  them  the  law  said:  If  yon 
perish  in  the  same  wredc,  without  any  pos- 
glblllty  of  ascertaining  which  died  first,  that 
question  wlUbe  determined  1^  a  presumption 
which  Is  established  in  the  Interest  of  the 
natural  order  of  succession,  and  agreeably  to 
which.  In  your  case,  It  will  be  h^  that  the 
daughter  survived  the  mother.**  No  om  de- 
nies that  this  was  the  law  before  the  making 
of  the  two  wills  which  have  been  anbmltted 
for  our  coDsideration,  and  before  the  makers 
of  those  willa  sailed  upon  their  last  voyage, 
and  no  one  deiUea  that  It  then  applied  to 
those  two  ladies.  But  it  is  said  that  this 
law  was  abrogated  and  annulled  by  the  mak- 
ing of  the  wills;  and  the  inquiry  la  thna  sug- 
gested. If  tiie  law,  in  unqualified  terms,  es* 
tablisfaed  a  presumption,  as  a  resnlt  of  which, 
In  the  event  of  their  perishing  in  the  same 
wreck,  Miss  Langles  waa  to  have  been  held 
to  have  survived,  and  to  have  inherited  from, 
her  mother,  which  presumirtlon  the  heirs, 
lei^tees,  and  creditors  of  Miss  Langles  wore 
autiKMrtsed  to  invoke  In  l^e  contingency  pro- 
vided for,  upon  what  thewy  of  law  cofild 
Mrs.  Langles.  by  any  act  of  hers,  deprive 
her  diuighttt  end  her  daughter's  helia.  l^iSr 
tecM,  and  credltots  of  the  benefit  of  tiie  jhw- 
sumption  thus  established  by  law  In  thel^ 
behalf?  And  upmi  what  thewy  at^xpuaa,  , 
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ossniolng  that  she  bad  the  power  to  accom- 
plish such  a  result,  must  she  be  held  to  han 
done  SO)  when  It  is  manifest  that  she  had  no 
intention  of  InterCering  with  such  presump- 
tion, but  that  she  was  doing  the  best  she 
could  to  transmit  her .  estate  in  accordance 
with  the  policy  of  the  law,  In  sai^oEt  of 
which  the  preBumptloa  in  question  was  estab- 
lished? If  these  two  ladles  had  not  been 
entitled  by  law  to  inherit  one  from  the  other, 
it  might  have  been  said  (and  that  Is  what 
we  understand  the  majority,  though  by  no 
means  all,  of  the  French  writers  to  say) 
that  they  could  not,  by  conferring  such  right, 
each  upon  the  other,  by  means  of  their  re- 
spective testaments,  also  confer,  each  upon 
the  other,  the  benefit  of  the  presumptiMi  of 
suTTiTorship,  since  that  presumption  is  es- 
tablished by  law  in  favw  of  persons  who  are 
entitled  to  inherit  each  from  the  other,  Ir- 
req)ectiTe  of  their  testamaits,  and  is  not  a 
benefit  or  advantage  which  la  to  be  consider- 
ed as  lying  (Uwnt  at  lai^e,  and  which  any 
two  persons  can  ctHifer  upon  each  other,  at 
th^  option,  by  making  wills  in  each  other's 
favor.  Bat,  being  as  they  were,  the  quea- 
tlim  was  not  whether  Mrs.  Langles  and  ber 
daughter,  by  their  joint  action,  could  ac- 
qnlre  the  benefit  of  the  presnmptlon  of  sor- 
vlTorsbU),  but  whether,  being  already,  and 
by  operation  of  tbe  law,  entitled  to  the  full 
benefit  of  that  presumption,  the  one  of  them 
could  be  deprived  of  it  by  the  other,  and,  if 
so.  whether  she  must  be  held  to  have  been  so 
deprived,  not  only  vltbout  any  Indication 
that  that  (rtber  intended  to  deprive  her,  but 
in  tbe  face  of  an  act  aflrmatively  indicating 
a  ctmtrary  intention.  And  these  questions, 
we  think,  for  tbe  reaswa  which  have  be^ 
given,  fihonld  be  answered  In  tbe  negative. 

The  learned  counsel  for  the  city  of  New 
Orleans  argues  that  article  966  et  seq.  of  .the 
Code  estabUah  a  ptesumptiMi  of  survivorship 
only  In  cases  whwe  (aa  we  understand  the 
aisoment)  the  fact  of  aurvivonbip  la  other- 
wise eatablisbed  <x  rendered  ^obable.  They 
say;  leferrlng  to  the  articles  In  question, 
*Theif  were  never  to  control  cases  in  which 
the  supposition  of  snrrlTorship  Is  rep^ed  by 
the  known  facta  or  made  highly  Improba- 
Ue.**  It  is,  however,  conceded  that  the  com- 
marleDtes  In  this  case  perished  In  the  same 
vned^^  '^without  any  poseibUtty  of  ascertain- 
tOM  which  died  first";  and  vre  an  anaMe 
to  say  that  the  supposition  of  survivorship 
is  repelled  by  tbe  knovrn  facts.  On  the  con- 
trary, the  case  ia  within  the  letter  and  spirit 
of  the  taw  establtehing  ths  prasnmptiona  nj^ 
on  that  subject  II  persons  perish  in  tbe 
same  event,  "audi  u  a  wreck,  a  battle,  or  a 
cwflagration,"  it  Is  not  to  be  supposed  that 
either  baa  survived  tor  any  great  length  of 
tinw,  since  sndi  erenta  do  not.  ordinarily, 
last  for  any  great  length  of  time.  As  a 
Cact,  Hiss  Langles  may  not  have  survived 
Iter  mother  at  all,  or  she  may  have  survived 
her  during  th*  oiBllMt  eoncelvaUe  nMivt- 
risa  «f  ttM.  Bnt  we  have  nothing  ta  do 


with  those  matteii.  The  facta  with  which 
we  have  to  deal  are  those  which  the  law  re- 
quires as  the  basis,  not  of  tbe  tact  or- tbe 
duration  of  the  survivorship,  but  of  the  pre- 
somptiou  of  survivorship,—!,  e.  that  tbe  per- 
sons who  perished  were  entitled  to  Inh^t 
from  each  other,  that  they  perished  by  the 
same  event;  and  that,  being  'of  tbe  same 
sex,  they  were  over  16  years  of  age  aad  ub- 
der  60,  respectively.  These  tacts  being  es- 
tablished, tbe  presumption  followa,  with  the 
codhequence,  that  the  person  who  is  presumed 
to  have  survived  Inherits  from  the  oOkx, 
exactly  aa  though  such  survival  has  been  es- 
tablished aa  a  fact  The  learned  counsel 
asks  the  Question:  "I>id  the  testatrix  in  each 
will  mean  to  say.  *I  endow  a  ho^ital,  but 
if  we  are  killed  In  a  wreck,  and  I  die  thirty 
seconds  before  you,  I  withdraw  the  endow- 
ment from  the  hospital,  and  give  all  I  possess, 
not  my  heirs,  but  to  yonr  heirs,  whether 
I  know  them  or  not,— wbethtf  their  rela- 
tions with  me  have  beoi  friendly  m  otlier^ 
wise'?"'  And  from  this  it  Is  argued  that  • 
conceding  that  Angdle  Lani^es  survived  ber 
mother,  and  conceding  that  by  the  terma  of 
the  will,  she  Inherited  her  mother's  estate, 
neverth^ess,  aa  the  survival  was  not  long 
enough  to  enable  her  to  use  or  enjoy  the  In- 
heritance, It  ought  to  be  decided  in  this  case 
that  she  never  inherited  at  alL  Probably, 
if  it  had  been  proved  as  a  fact  that  BCiss 
Langles  sorvlved  her  mother,  thla  a^vn^t 
would  not  have  been  presented.  If  atie  had 
snrvlved,  say,  tor  five  minutes,  and  bad 
voted  that  time  to  the  wrlUng  of  anothw 
will,  and  the  wiU  bad  been  here  presented, 
it  la  reasonably  ecrtafta  tbat  the  axgoment 
would  not  have  bem  ^reaentad.  And  jtt 
the  leanlta,  so  fu  aa  Mrs.  Langles'  wlsbea 
are  concerned,  would  have  been  the  same. 
Her  endowment  of  the  hospital  would  have 
been  withdrawn,  and  her  estate  would  have 
gone  to  the  heirs  of  her  daughter,  and  not 
to  her  belra.  It  la  to  be  regretted,  no  doubt 
that  the  phras  and  benevolent  Intentions  of 
the  two  ladies  whose  estates  are  here  in  eon- 
troversy  cannot  be  carried  Into  effect;  but 
the  law  which  zegnlatea  the  tnnamtaloo 
and  dlstrlbutioD  oC  estates,  whether  ab  ln> 
testato  or  by  meau  of  teatamestary  disposi- 
tions, la  >  rale  of  propKty  which  osneenM 
the  living  as  well  aa  the  dead,  uid  aa  to  tbe 
duty  of  applying  wMch  tbe  eonrte  have  no 
discretion.   Rehearing  refnaed. 

PROVOSTY,  J.,  takes  no  part;  this  case 
having  been  submitted  and  decided  prior  to 
his  taking  his  seat  on  thla  bench. 


GULF  ft  S.  L  B.  CO.  V.  SINGLBTERY  et  u. 

(Supreme  Court  of  MisslsslppL    Ifardi  11, 

IDOl.) 

HOMESTBAD-CONVBTANCB— DEKD. 

Under  Code  1882,  S  19S8,  requiring  a  John 
conveyance  of  the  husband  and  wife  la  erdtr 
to  pass  title  to  a  bomaatsad,  a  coavsjaaee  of 
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a  small  portion  of  the  homeetead  hj  the  bus- 
band  alone  waa  •  nullity,  and  was  no  defense 
to  an  ftctioD  hj  ibB  haauiul  and  wife  for  enter* 
Ing  on  the  land  attempted  to  be  conveyed. 

Appeal  froa  circuit  court,  Hlnda  countr; 
Robert  Powell,  Judge; 

Action  bj  William  Slnffletery  and  wife 
against  tbe  QnU  &  Ship  laland  Railroad  Oam- 
pany.  From  a  Judgment  In  faTor  ot  plaln- 
tlfEs,  defendant  appeals.  Affirmed. 

B.  J.  Bowers  and  McWIllte  Thompson,  for 
appellant.   W.  L.  Easterllng,  for  appellees. 

TEIIRAU  J.  Suit  waa  brought  by  Wil- 
liam and  Maria  Singletery  for  $200  damages 
for  tbe  act  of  the  defendant  company  In 
taking  and  appropriating  as  a  right  of  way 
■a  strip  of  land  of  plaintiffs,  100  feet  wide 
and  one-bBlf  mile  long,  across  the  E.  ^  of 
tbe  S.  W.  34  of  section  35,  township  25,  riinge 
1  E.,  In  Banltin  county;  and  a  recovery  was 
had  for  said  sum.  At  common  law  this  is 
a  simple  action  of  trespass  guare  clausum 
fregit,  and  the  evidence  of  the  plalntiflfs  be- 
low warranted  tbe  Judgment  obtained.  The 
land  trespassed  upon  Is  the  homestead  of 
tbe  ai^llees,  and  the  hnshand  bad,  in  con- 
sideration of  one  cent,  conveyed  to  the  rail- 
road company  a  right  of  way  over  it  Our 
statute,  however,  requires  the  signature  of 
the  wife  of  the  owner  to  Talldete  a  conrey- 
ance  of  the  homestead  or  an  incumbrance 
upon  It  A  right  of  way  for  a  railroad  com- 
pany Is,  from  its  essential  nature,  an  in- 
terest In  land,  and,  to  the  extent  of  the 
land  taken,  is  a  direct  diminution  of  tbe 
homestead.  The  statute  which  Inhibits  tbe 
conveyance  of  the  entire  homestead  by  the 
owner  Inhibits  the  conveyance  of  any  part 
of  It,  for  the  whole  includes  all  Its  parts; 
otherwise,  tbe  statute  would  be  rendered 
Ineffective  by  construction.  The  legislature 
has  undoubted  aulliorlty  to  prescribe  what 
contracts  shall  convey  lands.  At  common 
law,  a  title  to  land  was  passed  by  livery 
of  seisin,  without  writing.  By  tbe  statute 
of  frauds  a  vn^ting  Is  required,  to  pass  an 
interest  in  any  lands;  and  by  section  19B3, 
Cbde'lS!)2,  tbe  Joint  conveyance  of  the  hus- 
band and  wife  Is  necessary  to  pass  title  to 
the  homestead.  Here  the  conveyance  of  the 
husband  only  was  a  nullity.  It  operated 
nothing.  It  ran  counter  to  thB  statute,  and 
the  statute,  like  a  tyrant,  destroyed  It  The 
statute  makes  the  homestead  community 
property,  or  clothes  It  with  the  Incidents  of 
community  property;  and  the  signature  of 
tbe  spouse  In  whom  tbe  title  Is  invested, 
without  the  signature  of  the  other.  Is  inop- 
erative and  void.  The  alleged  consent  of 
William  Singlet^  was  not  made  In  con- 
formity with,  law,  and,  not  being  so  made, 
It  waa  bioperatlTe  and  void,  and  constituted 
DO  defense  to  an  action  by  him  against  the 
railroad  company  tor  its  act  fn  entering  up- 
on and  approi»1ating  his  land  to  Its  use  as 
a  right  of  way.  His  separate  conveyance 
being  void,  the  Act  iMF  the  railroad  cwnpany 


was  a  naked  trespass.  Tbht  the  plaintiffs 
bad  a  good  cause  for  action  Is  settled  by 
abundant  authority.  2  Lewis,  Em.  Dom.  (2d 
£d.)  S  619:  S  BI.  Comm.  300;  Railroad  do. 
V.  French,  68  Miss.  22,  8  South.  S12;  Rail- 
road Ob.  T.  Ourrle,  62  Miss.  506;  Railroad 
Go.  T.  Payne,  37  Miss.  700;  Obpiah  Co.  t. 
Lusk,  77  Ulss.  1S6»  21  South.  872. 
Affirmed. 


WARRBN  OOUNTZ  T.  NALL»  Oommis- 

sloneTt  et  aL 
(Sniveoie  Court  of  UlsslsBlppL   April  16, 
19aL> 

PUBLIC  UNDS— GRANT    BT  LEXJISLATDBB- 
UNCBRTAINTY— RIGHT  TO  SELECT— TAXA- 

TION-COUNTIBS—EXEMPTION. 
L  Acts  1852,  pp.  Qi,  95,  granting  land  within 
a  certain  district  to  Warren  county  for  the 
purpose  of  constrocting  and  keeping  up  levees, 
and  antborizing  the  board  of  police  of  that 
county  to  sell  lands  as  they  should  deem  best, 
"provided  that  said  county  shall  not  have  or 
sell  more  than  fifty  thousand  acres,"  is  not 
void  for  uncertainty  as  to  tbe  lands  granted, 
because  there  are  a  greater  number  of  acres 
within  the  described  iocaUty,  since  the  proviso 
Is  simply  a  limitation  as  to  the  quantity  of 
land  granted,  and  is  not  a  limitation  of  the 
power  of  the  police  board  to  make  selection. 

2.  Where  the  legislature  granted  a  tract  of 
land  to  a  county,  with  authority  to  sell  tbe 
same,  but  the  grant  provided  tiiat  the  county 
was  not  to  have  or  sell  more  than  a  certain 
number  of  acres,  which  was  less  than  the 
whole  number  in  the  ti-act  granted,  the  right 
to  sell  necessarily  Invested  the  county  with  the 
right  to  select  tiie  specified  number  of  acres 
from  the  whole  tract. 

3.  Under  Code  1880,  S  468,  declaring  that 
"property  belonging  to  tbe  United  States  or 
this  Htate  or  to  any  county  within  the  same 
shall  be  exempt  from  taxation."  the  lands  of 
a  county  located  in  another  county  are  so  ex- 
empt, since  the  plurase  "within  the  same"  re- 
fers to  the  location  of  the  county,  and  not  that 
of  the  property. 

Appeal  from  chancery  court.  Hinds  county; 
H.  C.  Oomi,  Chancellor. 

Suit  by  Warren  county  against  R  H.  Nail, 
as  land  commissioner,  and  another.  From  a 
Judgment  sustaining  a  demurrer  to  the  bill, 
and  dismissing  the  same,  complainant  ap- 
peals. Reversed. 

MUler,  Smith  ft  Hlrsh.  T.  B.  Foster,  and 
Mayes  ft  Harris,  tor  appellant  Monroe  M^ 
CHnrg  and  Orem  ft  Ore»,  for  aivdlees. 

THOMPSON,  l^eclal  Judge.  This  case  Is 
an  appeal  from  the  chancery  court,  First 
district,  of  Hinds  county.  As  the  pleadings 
were  primarily  framed.  Warren  county  was 
the  complainant,  and  Nail,  land  commis- 
sioner, the  representative  of  tbe  state,  and 
one  Metzger,  were  defendants.  Before  the 
trial  In  tbe  chancery  court,  by  agreement 
of  the  parties,  Metzger  waa  treated,  and  ig 
to  be  treated  by  us,  as  a  complainant. 

It  Is  claimed  in  the  bill  that  the  lands  In 
controTersy  were  acquired  by  Warren  coun- 
ty from  the  state  under  a  grant  made  by  tbe 
legislature  in  18^;  that  the  parUciOar  land 
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iu  coDtTDTersy,  or  most  of  it.  was  aold  by  the 
county  to  Metzger  a  short  while  before  the 
Allng  of  the  UU,  the  county  retaining  a  Uen 
on  the  land  for  the  purchase  money,  a  large 
part  of  which  U  yet  anpald;  that  by  act  of 
the  legislature  In  1ST8  the  lands  were  ezdaed 
from  Warren  county  and  put  In  Issaquena 
county;  that  they  were  exempt  from  taxa- 
tion, but  that,  ignoring  the  exemption,  they 
were  sold  for  taxes  by  the  tax  collector  of 
Issaquena  county  In  1880,  an^  purchased  by 
the  state  at  the  tax  sale.  It  la  further  char- 
ged that  the  state,  through  the  land  commis- 
sioner, Is  asserting  title  to  the  lands,  offering 
them  for  sale,  etc.;  and  the  bill  seeks  to  have 
the  title  adjudged  In  Metzger,  subject  to  the 
county's  lien  as  to  most  of  the  lands,  at  least. 
If  not  all  of  them.  It  is  dlfilcult  to  tell  from 
the  record  whether  Metzger  purchased  all 
the  lands  In  suit  from  the  county,  but  the 
agreement  that  Metzger  shall  be  treated  as  a 
complainant,  and  appellant  has  relieved  us 
from  the  necessity  of  adjudging  that  fact, 
and  tlie  bill  further  sought  the  cancella- 
tion of  the  state's  claim  as  a  cloud  on  the 
real  title  asserted  to  be  in  complainants.  To 
this  UU  the  state,  through  the  land  commls- 
stoner,  demurred,  contending:  (1)  That  the 
grant  of  1862  was  utterly  void  on  Its  face, 
tot  uncertainty  as  to  what  lands  were  In- 
tended to  be  granted:  (9  that,  If  the  grant 
be  h^a  TBlId,  It  only  invested  the  county 
with  title  tat  a  governmental  jnirpose.  to  wit, 
the  erection  and  maintenance  of  levees,  and 
Oiat  the  act  under  which  the  county  held 
was  repealed  by  implication  in  1S58,  when 
the  state  Inaugurated  a  general  levee  sys- 
tem, and  by  subsequent  acts  In  furtherance 
of  said  ^tem;  (3)  that  if  the  lands  were  not 
taken  away  from  Warren  counl7  by  the 
levee  acts,  th^  ceased  to  belong  to  that 
eoonty  when  they  were  excised  from  Its  ter^ 
rltory  and  placed  In  the  connty  of  Issaquena; 
(4)  that  the  lands.  If  they  had  not  ceased  be- 
fore to  belong  to  Warren  county,  were,  after 
being  placed  In  Issaquena,  no  longer  exempt 
from  taxation,  and  the  state  acquired  title 
at  the  tax  sale.  The  court  below  resolved 
some  one  or  more  of  these  questlcmfl  against 
the  com^inants.  It  sustained  the  demurrer 
and  dismissed  the  bill,  and  complainants. 
Warren  county  and  Melager,  have  appealed; 
and  all  of  said  questions  were  argued  before 
and  presented  to  this  court,  and  are  now  to  be 
detennined  by  us. 

The  principal  question  la  fhls  case  n- 
•qnlres  us  to  construe  an  act  of  Uie  leglslap 
ture  approved  October  19^  1852  (Iawb  Called 
aess.  1832.  pp.  M,  95),  entitled  '*An  act  to 
lUd  the  construction  of  levees  In  Warren 
county,  and  for  other  purposes."  and  whidi 
act  is  In  these  words: 

"Sectitm  1.  Be  it  enacted  by  the  legislature 
of  the  state  of  Mississippi,  tiiat  so  much  (Mf 
tile  land  granted  by  congress  to  the  state 
of  Miflsisslp^.  by  an  act  to  oiable  tiie  state 
of  Aiiiansas,  and  other  states,  to  reclaim  the 
swamp  lands  within  their  limits,  i^iproved 


September  28tb.  1850,  as  lies  In  Warren 
connty,  between  the  MlsslBslppi  river  and  tbe 
hills,  be,  and  the  same  are  hereby  ceded  to 
the  said  county  of  Warren,  for  the  purpose 
of  constructing,  repairing  and  keeping  op 
the  levees  in  that  county,  and  the  board  ot 
police  of  said  county  may,  and  they  are  here- 
by authorised  to,  sell  and  dispose  of  said 
laud  In  such  manner  and  in  such  quantities 
as  they  may  de«n  best  calculated  to  accom- 
plish the  object  aforesaid,  and  make  good 
and  valid  titles  thereto,  the  deeds  to  be  ex- 
ecuted by  tbe  president,  under  the  order  of 
the  board;  but  the  board  of  police  of  said 
county  shall  not  seU  or  dlqtose  of  any  p<w- 
tion  of  said  land  for  any  other  object  or  par- 
pose  than  for  constnictlng,  repairing  or  keep- 
ing up  the  levees  in  said  county:  provided, 
said  county  shall  not  have  or  sell  mm  than 
fifty  thousand  acres  under  the  provisions  ot 
this  act 

"Sec.  2.  Be  It  further  enacted,  that  this  act 
take  eflTect  and  be  In  force  from  and  after 
Its  passage. 

"Bee.  8.  Be  It  furthra*  enacted,  that  the  pro- 
vlsitms  of  tbe  shove  sections  be,  and  they  are 
hereby,  extended  to  the  county  of  Adams,  so 
as  to  include  ausSx  swamp  lands  In  tbe  county 
of  Adams  as  are  included  In  the  grant  of 
swamp  lands  to  this  state,  and  not  granted 
to  the  commissioners  of  the  Homochitto  riv- 
er, for  the  puipose  of  constructing  a  levee 
from  ElllB'  Cliffs  on  the  Mlsslaslppt  river,  to 
the  mouth  ot  Buffalo  Bayou,  and  the  said 
swamp  lands  are  hereby  granted  for  said 
purposes  to  the  board  of  police  of  Adams 
county.'* 

It  is  on  admitted  fact  that  there  were 
mate  than  B0,000  acres  of  land  i^ont  56,00^ 
within  the  description  glvwi  In  the  first  sec- 
tion of  the  act,  and  It  Is  contended  for  the 
appeUee  that  by  reascm  ct  the  proviso  there- 
to the  entire  first  sectltm  of  tbe  stetute  Is 
wholly  void,  and  the  cession  to  Warren  conn- 
ty inoperative.  It  is  also  an  admitted  fact 
that  board  of  police  of  Warren  county  and 
the  board  of  supervisors  thereofr-^tfae  latter 
board  being  the  successor  of  the  tormer.— 
since  the  passage  of  this  act.  more  than  48 
years  sfo,  have  exercised  at  various  dates 
during  the  irnig  number  of  years  the  pow- 
ers conferred  upon  them,  and  that  the  gov- 
ernor of  the  state  In  tS&l,  44  years  ago, 
executed,  under  the  great  seal  of  the  stete. 
patento  purporting  to  convey  the  lands  here 
involved  to  the  said  county:  but  these  actt 
by  the  county  authorities  are  sought  to  be 
treated  as  utterly  void  because  of  the  assumed 
Invalidity  of  the  statute  above  quoted,  and 
the  patents  are  daimed  to  he  loeffeetual  tc 
Invest  title,  because  no  npress  legislative 
authorlzatlOTk  tot  their  Issuance  by  the  gov- 
ernor can  be  found.  Is  the  act  making  the 
cession  to  Warren  eounty  void  on  its  face  foi 
uncerteinty?  Is  It  void  because  It  purporti 
to  convey  a  det^mbiatlve  nnmber  of  acres 
(50,000)  out  of  a  larger  quantity,  without  any 
forthw  terms  of  definltitm  (^4|leBtlflcaUoa7 
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That  Is  the  QoestloiL  It  most  not  be  orec^ 
looked  that  the  act,  were  there  no  proviso 
embodied  la  It  (and  from  ttie  prortso  alone 
tbe  dUncaltlea  of  constrnetlon  arise),  vas  In 
no  iv^per,  sense  a  donation  to  the  county. 
The  legtaiatiTe  falstwy  of  the  swamp  and 
OTerfloWed  lands  granted  hy  congress  to  tiie 
several  states  September  28,  1850,  carries 
conviction  to  onr  minds  that  tbe  act  nnder 
consideration  was  an  effort  by  the  leglida> 
ture  of  the  state  to  work  out  tbe  Improre- 
nient  scheme  Inaugnrated  by  congress,  to 
Trblrh  the  swamp  and  oT»flowed  lands  were 
deroted.  and  to  which  the  state  had  In  good 
faith  pledged  Itself.  We  do  not  think,  there- 
fore, that  all  the  mies  to  be  foond  In  Uie 
books  for  the  constmcdon  of  goTwnmental 
Klfts  should  be  appUed  In  their  strictness  to 
the  leglslatlTe  grant  nnder  ccmsldetatlon. 
Nor  do  we  think  that  the  validly  of  a  legis- 
lative act  depends  In  any  degree  on  Its  om- 
talulug  tbe  technical  terms  used  in  ordinary 
conveyances  of  lands.  We  bellevft  that  the 
true  nde  appUtmble  to  tibe  gnestlon  before 
US  requires  this  oonrt  to  sustain  this  legis- 
lative grant.  If  n  can  be  reasonably  done. 
TbB  rule  should  be  observed,  especially,  we 
think.  In  a  case  Bke  this,  where  the  state 
Itself  received  the  land  fimn  the  general 
government,  pledging  Its  faith  that  It  or  Its 
proceeds  should  be  devoted  to  the  accom- 
plishment of  a  public  purpose;  the  grant  un- 
der consideration  being  a  maidfert  effort  to 
keep  that  faith,  and  appropriate  the  land  to 
tbe  accompU^ment  of  the  purpose  for  which 
it  was  designed  by  congress.  And  this  rule 
of  construction  should,  we  think,  be  most  lib- 
erally applied  In  a  case,  also,  like  this, 
where  to  wholly  condemn  the  grant  wonld  be 
ai^gestlve  of  a  violation  by  the  state  Itself 
of  Its  integrll?  and  honw,  or  at  least  be 
seemingly  to  stultify  Itsdf,  and  where  to 
annul  the  grant  would  be  to  reverse  cwitem- 
poraneous  construction  of  tbe  act  by  the 
county  authorities  and  tbe  chief  executive  of 
the  state,  fully  acQuIesced  in  by  the  legls- 
hiture  tor  nearly  a  half  century,  ^e  must 
sustahi  the  grant  iiere  Involved,  or  we  must 
adjudge  that  the  legislature  of  tbe  state  In 
1^2  enacted  a  solemn  terce.  To  declare  an 
act  of  the  legislative  department  of  the  gov- 
ernment void  because  violative  of  the  con- 
stitution has  frequently  been  declared  to  be 
tbe  most  serious  of  tbe  duties  imposed  by  law 
on  the  judiciary,  and  we  are  warned  by  the 
highest  authority  that  it  should  never  be  done 
when  there  Is  some  other  ground  upon  which 
the  litigation  can  be  rested,  and  It  should 
be  d<me  only  when  the  righto  of  a  party  to  a 
suit  require  It  It  la  equally  as  serious  a 
matter  for  a  court  to  adjudge  an  act  of  tbe 
legislature  void  on  the  assertion  that,  or  be- 
cause, ite  terms  are  so  contradictory  as  to  de- 
stroy it  and  deprive  It  of  all  meaning  and 
effect.  It  should  not  be  done  If  there  be  any 
reasonable  way  of  escape  from  so  doing. 

Wtttt  a  desire,  therefore,  to  give  the  act 
under  consideration  some  effect,  if  It  can  be 


reasonably  done^  let  ns  aamlne  Its  terms. 
It  nnist  be  presumed  that  the  leglSbttore  hi- 
tended  to  accomplish  stHoettilng.  It  must 
have  meant  to  devote  at  least  some  portion 
of  the  swamp  and  overtowed  lands  in  War^ 
T&i  county  for  the  purpose  of  constructing, 
repairing,  and  keqtlng  up  tlie  levees  in  that 
county.  If  it  did  not  mean  to  do  that  It 
^d  not  mean  anything.  Unquestlonal^  tiiat 
part  of  the  first  section  of  the  act  wbidi 
precedes  the  proviso  contemplated  what  we 
have  Just  steted  aa  the  necessary  meaning  of 
the  entire  section.  If  any  meaning  whatever 
can  be  given  It  as  a  whole.  ■ 

What  then.  Is  the  meaning  of  the  proviso, 
"Paid  county  shall  not  have  or  a^  more 
than  B0,000  anes  under  the  provlsIonB  of 
this  acf*T  In  consldaing  this,  let  us  first 
determine  to  what  the  proviso  is  applicable. 
A  careful  reading  of  the  section  and  the  pro* 
vlso  leads  ns  to  conclude  that  the  proviso  is 
simply  and  cmly  a  Ilmttetlmi  npon  the  qnan- 
tlty  of  land  to  pass  by  the  grant  It  IB  not 
a  proviso  to  or  limitation  on  tibe  pow»  of 
the  board  of  police  (confored  by  tiie  first 
section)  "to  sdl  and  dispose  of  th»  said 
lands  [that  granted]  •  •  and  to  make 
good  and  valid  titles  thereto."  A  simple 
transposition  of  the  proviso  so  as  to  place 
it  just  following  that  part  of  the  section 
npon  which  It  Is  a  llmltetlon  will  aid,  we 
think,  in  the  ctmstructlon  of  the  act  We 
then  have  the  act  thus:  "So  mncb  ot  cue 
land  •  *  •  [granted  to  the  state  by  con- 
gress September,  IStSOF)  as  lies  in  Warren 
county.  betwcMi  the  Mississippi  river  and 
the  hills,  be.  and  the  same  Is  hereby,  ceded 
to  the  said  county  of  Warren:  •  •  • 
provided,  said  county  shall  not  have  or  sell 
more  than  60^000  acres  nnder  the  piovlslona 
of  this  act;  and  the  board  of  pcrtlce  of  said 
county  may.  and  they  are  hereby  anthorlsed 
to,  sell  and  dispose  of  said  lands  in  such 
manner  and  In  such  quantities  as  they  may 
deem  best  calculated  to  accomplish  the  ob- 
jectt  aforesaid,  and  to  make  good  and  valid 
tittes  thereto.  •  •  •  but  the  board  of  po- 
lice of  said  county  shall  not  sell  or  dispose 
of  any  portion  of  said  land  for  any  other  ob- 
ject or  pnrpose  than  fOT  constructing,  re- 
pahrlng  or  keeping  up  the  levees  In  said 
counties."  We  think  the  canons  of  construc- 
tion authorise  this  transposition  of  tilie  act 
and  we  think  by  so  doing  its  real  meaning 
Is  brought  out  wltli  some  degree  of  distinct- 
ness. Onr  obsorvation  of  legislative  proceed- 
ings leada  us  to  believe  that  tbe  proviso  was. 
most  likely,  introduced  by  way  of  an  amend- 
ment to  tbe  original  of  section  I,  and  that 
tbe  proviso  had  no  other  purpose  than  to 
limit  the  quantity  of  land  to  be  passed  by 
the  grant.  So  transposing  the  proviso  and 
reading  tbe  sectlcm,  It  is  the  exact  equivalent 
of  a  grant  of  00.000  acres  of  land  out  of  the 
entire  area,  with  power  In  the  board  of  po- 
lice to  sell  and  dispose  thereof  (that  is  of 
60,000  acres)  in  such  manner  and  In  such 
quantities  as  the  board  might  deoi^  best. 
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and  to  moke  good  and  valid  titles  tbereto. 

We  are  Btrengrtheaed  In  our  conclusion 
that  the  proviso  to  the  flrat  section  of  the 
act  Is  alone  a  limitation  on  the  quantity  of 
land  granted,  and  in  no  way  Impairs  the 
powers  of  the  board  of  police  to  *eAl  and 
make  valid  deeds  to  the  land,  by  a  consld- 
eratl(m  of  the  third  section.  That  section 
extends  the  provisions  of  the  first  sectltm 
(meaning,  of  course,  the  powers  and  rights 
of  the  board  of  police),  to  Adams  county, 
and  It  defines  the  lands  In  that  county  to 
which  the  powers  are  to  be  applicable  with 
legal  certainty. .  Certainly  the  board  ot  po- 
lice of  Warren  countgr,  the  whole  act  consid- 
ered, had  as  great  power  over  the  60,000 
acres  in  that  county  as  the  Adams  county 
board  had  over  the  lands  mentioned  In  the 
third  section  of  the  act.  We  think  that  the 
l^islature  by  the  act  under  consldwatlon 
meant  to  give  the  county  of  Warren  the 
right  to  sell  and  make  good  and  valid  titles 
to  50,000  acres  of  the  lands  granted  to  the 
state  by  congress  September  28,  1860,  locat- 
ed In  said  county  between  the  MIs^8s]tH>l 
rlTW  and  the  hills,  and  that  the  right  to 
sell  and  make  titles  by  necessary  Implica- 
tion Invested  tiie  county  with  the  right  of 
selection.  It  must  be  remembered  that  the 
entire  body  of  land  was  dedicated  to  the 
purposes  mentioned  in  the  act,  as  as  the 
00,000  acres.  The  construction  of  levees  In 
Warren  county  was  In  the  line  of  carrying 
out  that  purpose.  The  legislature  by  the 
act  of  1862  practically  said  to  tb^  board  of 
police  of  the  county,  "You  may  BtAl  and 
dispose  of  60,000  acres  of  said  land,  and  yon 
are  authorized  to  make  good  titles  thoreto; 
the  proceeds  to  be  nsed  in  furtherance  of 
the  purpose  to  which  the  land  is  already 
pledged."  In  such  case  the  right  to  sell  and 
convey  must  be  held  to  have  given  the  right 
of  selection.  The  right  to  sell  implies  the 
right  to  find  a  purctaasw;  and  under  the 
grant  as  we  construe  It,  the  board  of  p(H 
lice  or  aupervIsOTS  could  sell  any  portion  of 
the  area  within  the  description  of  the  act 
for  which  a  purchaser  could  be  found,  and 
this  right  continues  until  60,000  acres  are 
sold.  Then  the  grant  will  be  exhausted. 
We  think  It  likely  that  the  Inability  of  the 
legislature  to  determine  what  parts  of  the 
greater  area,  could  be  most  readily  and 
promptly  sold,,  coupled  with  a  desire  to 
speedily  construct  the  levees,  was  influential 
in  giving  the  form  to  the  act  in  which  It 
waa  passed,  and  we  believe  that  It  was  In- 
tended to,  and  that  the  act  did.  Invest  the 
county  authorities  with  the  right  of  selec- 
tion. Governmental  grants  of  a  defined 
quantity  of  land  within  a  larger  area  have 
frequently  been  upheld  by  the  courts.  Some- 
times questltms  have  arisen  as  to  when  the 
title  passed  to  the  grantee,  whether  at  the 
time  of  the  grant  or  upon  selection;  some- 
times, as  to  how  and  by  whom  selection 
was  to  be  made;  and  sometimes,  between 
the  graixtee  and  subsequrat  purchasers  tntn 


the  govenunat  ot  lands  within 
area;  and  much  learning  la  to  b< 
the  books  In  respect  to  these  que 
Is  unnecessary  for  us  to  consider  f 
the  rights  and  powers  confored  1 
of  1S62  are  cmtlnulng.  and  the  «i 
coun^  authorities  ot  Warren  < 
Metzger  (said  sale  and  all  prevlou 
embracing  50,000  acres  of  lands)  ] 
title,  and  the  state  was  thereafti 
any  claim  thereto. 

We  find  It  unnecessary  to  decld 
or  not  before  sale  by  the  county 
the  power  of  the  legislature  to  i 
grant  and  select  some  other  agenc; 
board  ot  police  or  supervisors  « 
county  tot  carrying  Its  purposes  1 
tlon;  nor  are  we  now  concerned 
right  of  the  legislature  to  di^s 
of  the  lands  <lf  any)  as  have  n 
sold  by  the  county  authorities.  In 
ment.  the  legislature  has  never 
or  by  implication  repealed  the  ac 
No  one  of  the  levee  laws,  mx  al 
combined,  has  or  have  this  effect 

We  do  not  think  that  the  eicia 
lands  involved  In  this  suit  fron 
county  and  placing  them  in  Issaqt 
ty  In  any  way  affected  the  rights  < 
county.  The  sale  of  the  lands  foi 
the  tax  collector  of  Issaquoia  OB 
void.  The  land  belonging  to  tha  ci 
exempt  from  taxation,  whether  ait 
In  or  without  the  limits  ot  the  coi 
Ing  the  same.  Code  1880.  {  468. 
of  said  section  declaring  that  the . 
real  or  personal,  belonging  to 
States,  or  this  state,  or  to  any  con 
corporated  city  or  town  within  t 
etc.,  shall  be  exempt  from  taxatlor 
the  lands  of  a  county  located  b 
county  of  the  state.  The  tmus  "^ 
same,"  In  the  lArase  above  quot 
to  the  location  of  the  county,  city, 
and  not  to  that  of  the  property.  1 
ing  Is  brought  out  perhaps  more 
in  the  Code  of  1892,  S  8744.  par.  < 
exempts  from  taxation  **all  prog 
or  personal,  belonging  to  this  stal 
county  or  municipal  corporation 
but  the  exemptlw  Is  as  broad  i 
one  Oode  as  the  other.  Rev«vei 
manded,  with  leave  to  defendant 
the  bill  within  00  days  after  the 
the  mandate  in  the  court  bdow. 

CAIJIOON,  J.,  having  been  m 
took  no  part  In  this  decision. 


BUTTLE  V.  MB0HANIC8*  AID, 
ING  &  LOAN  ASS'N. 

(Supreme  Court  of  MisBiaslppL  K 
1901.) 

UORTOAOB  8ALB— INJUNCTION— on 
DBFBNDANT. 

Plaintiff  testified  that  being  abi 
duso  property  on  which  defendant  1 
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of  trust  he  inquired  ot  defendant's  iecretarr 
•a  to  the  unoont  due,  and  was  told  that  it 
waa  $176.  Tlie  owoer  testified  that  the  sec^ 
retarjr  made  the  same  statement  to  him.  After 
plmintiff  pandiaaed,  defendant  attempted  to 
loredoee  for  a  balance  of  949tt.  The  secrttar/ 
testified  that,  if  he  made  such  statement,  ft 
related  merelr  to  the  amoont  of  fines,  inter- 
est, etc.,  due  07  the  owner.  Beld  that,  as  the 
qnesttOD  vaa  one  of  fact,  a  decree  of  the  chan- 
ceUor  itt  defeadanfa  favor,  being  evidently  a 
holding  that  the  case  w&a  one  of  misunder- 
Btanding  rather  than  a  conflict  In  testimony, 
and  not  appearing  to  be  an  abuse  of  dtscretlou, 
would  not  be  dlisturbed. 

Appeal  from  chancery  court,  Lauderdale 
county;  Stone  Dearors,  Cbanc^or. 

Bill  by  R.  H.  Buttle  against  the  MecfaanicB* 
Aid.  Building  ft  Loan  Association.  From  a 
judgment  in  defendant's  faTor,  plaintiff  ap- 
peals. Affirmed. 

Complainant  filed  hla  blU  in  chancery, 
praying  for  an  injimctlon  restnUnfng  defend- 
ant from  selling,  or  causing  to  be  sold,  un- 
der a  deed  of  tmst.  certain  lands  described 
iu  the  bill;  to  require  said  building  and  loan 
association  to  accept  $225  In  fidl  satl8factl(m 
of  Its  claim  to  said  deed  of  trust;  and  to 
cause  said  deed  of  trust  to  be  delivered  and 
canceled  as  a  cloud  on  complainant's  title  to 
said  lands.  The  bill  alleges  that  one  L.  M. 
Stone  was  the  owner  in  fee  simple  of  the 
land  In  eontroTersy;  that  the  building  and 
loan  company  held  a  deed  of  trust  on  the 
property  to  secure  a  loan  made  by  it  to  the 
laid  L  M.  Stone;  that,  while  the  foregoing 
state  of  facta  existed,  said  Stone  began  ne- 
gotlationB  with  complainant  to  aeil  the  lands 
to  him;  that  during  the  pendraicy  of  tht  ne- 
gotiatloDB  com^alnant  became  a^fflBed  of 
the  existence  of  the  deed  of  trust,  bat  was 
Ignorant  of  the  price  due  theretmder;  that 
Stone  was  alao  Ignorant  of  the  tnie  amount 
doe;  fbat  Stone  and  complainant  both  ap- 
plied to  the  secretary  of  the  building  and 
loan  company  a«  to  the  amount  due  It  and 
secured  said  deed  of  trust,  and  that  they 
were  both  hiformed  by  said  officer  that  $175 
would  dlsdiarge  said  indebtedness,  and  that, 
in  any  event,  the  amount  would  not  exceed 
$200;  that,  after  being  so  informed,  Stone 
and  complainant  made  a  trade,  Igr  the  terms 
of  which  complainant  was  to  pay  said  Stone 
the  sum  of  $S00  as  the  purchase  price  of  said 
property,  ^ibO  of  whtdi  was  to  t>e  reserved 
to  pay  tbe  building  and  loan  debt;  that 
Stone  accordingly  execated  and  delivered  to 
complainant  a  deed  to  the  property;  that 
shortly  thereafter  complainant  requested  of 
the  building  and  loan  company  a  statement 
showing  tiie  true  amount  due  It  by  Stone; 
that  after  some  delay  a  statement  of  Stone's 
account  was  made,  showing  that  he  owed 
$496  instead  of  $175.  as  represented  to  nun- 
plalnant  by  the  association;  that  the  asso- 
dation  Insisted  upon  the  p^ment  of  the 
sum  of  $106,  and  threatened  to  foreclose 
said  deed  of  trust  nUess  the  same  should  be 


paid;  that  complainant  tend^ed  to  the  as- 
sociation $200,  with  10  per  cent  Interest  per 
annum  thereon,  in  satisfaction  of  said  debt; 
but  that  the  association  dedlned  to  accept 
that  amount;  that  Stone  was  solvent  at  the 
time  the  trade  was  made  between  himself 
and  complainant,  and  that  complainant  could 
have  protected  himself  had  the  assodatloa 
not  misled  him  as  to  the  amount  of  Stoned 
Indebtedness.  The  bill  was  returnable  to  the 
rules  day  In  September,  1890,  and  at  the 
September  term  of  the  court  an  order  was 
entered  allowing  defendant  60  days  to  an- 
swer. On  roles  day,  in  February,  1900,  the 
defendant  not  having  answered,  a  decree  pro 
confeseo  was  entered  against  It.  and  con- 
firmed by  the  chancellor  in  vacation.  De- 
fendant filed  its  answer,  denying  the  allega- 
tions in  the  bill  that  the  secretary  of  the  de- 
fendant company  stated  to  Stone  and  com- 
plainant that  the  Indebtedness  of  Stone  was 
$175.  and  made  a  motion  to  set  aside  the 
decree  pro  confeaso.  At  the  final  hearing 
of  the  cause  hi  the  court  below,  L.  M.  Stone 
testified  that  he  had  consulted  Mr.  Duncan, 
the  secretary  of  the  building  and  loan  com- 
pany, about  the  trade  between  hlms^f  and 
Suttle,  and  that  he  told  Duncan  that  he  de- 
shred  to  know  the  amount  due  the  building 
and  loan  company  by  him,  and  was  informed 
by  Duncan  that  It  would  take  from  $176  to 
$200  to  pay  the  company  the  amount  due  It. 
and  to  discharge  the  property  from  the  In- 
cumbrance of  the  deed  of  trust  Suttle  (com- 
plainant) testified  that  he  Inquired  of  the 
secretary  of  the  association  as  to  Uie  amount 
due  It  1^  Stone,  and  that  he  was  Informed 
that  Stone  owed  about  $175.  Mr.  Duncan, 
the  secretary  of  the  association.  In  hla  testi- 
mony admits  that  he  had  couversatlonB  with 
Stone  and  Suttle  about  the  indebtedness  of 
Stone,  but  says  that  If  be  made  Buch  state- 
ments aa  testified  to  by  them,  he  referred  to 
dues,  Interest  premiums,  and  fines  In  ar- 
rears, and  had  no  reference  whatever  to  the 
amount  required  to  pay  off  the  indebtedness 
and  discbarge  the  property  of  the  tncnm- 
brance  of  the  deed  ot  tnut  A  final  decree 
was  rendered  sustaining  the  motion  of  de- 
fendant to  set  aside  the  decree  pro  confeaso 
and  dismissing  complalnaors  blU.  VTom  this 
decree  eomplalnsnt  aiipeais. 

Amis  &  I>unn,  for  am^ltnt  Miner  4k 
Badcin,  toe  appellee. 

WH1TF1ISU>,  a  J.  We  cannot  say  tint 
the  chancellor  abused  bis  discretion  In  set- 
ting aside  the  decree  pro  nmfesso.  Hie 
question  for  decision  on  the  merits  was  one 
purely  of  fact.  The  dianc€iIlor  evldentiy 
held  that  It  vras  a  case  ot  mlmnderstsndlng 
between  the  parties,  rather  than  of  conlllct 
In  the  testimony,  and  we  are  not  pr^ared 
to  say  that  this  view  is  not  correct  Af- 
firmed, 
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20  SOUTUBBN  RBPORTHB. 


ILLINOIS  OBNT.  B.  00.  T.  HABBia 

(Supreme  Court  of  Missisaippl.    March  4, 
1901.) 

IIASTBR  AND  SBKVANT— INJURY  TO  BRAKIU 
MAN— WHAT  LAW  OOVBRNS— FELLOW  SERV- 
ANTS —  LAW!  rORBiaN  8TATB  — EVI- 
DBNCfl. 

1.  Decedent,  s  brakemnQ  on  defendant's  train, 
was  Injured  while  coupling  the  train  to  a  ra- 
boose  under  orders  from  the  conductor.  The 
train  was  backed  slowly  until  the  cars  were 
within  a  few  feet  of  the  caboose,  when  dece- 
dent disappeared  between  the  car  and  caboose, 
and  the  engineer,  in  obedience  to  a  signal  from 
the  conductor,  rushed  or  jammed  the  cars  back 
against  tbe  caboose,  b;  reason  of  which  de- 
cedent was  injured.  Decedent  died  foar  months 
after  the  injury,  and  the  evidence  as  to  the 
immediate  cause  of  death  was  conflicting.  Hi4 
wlte  testified  that  deceased  never  recovered 
from  the  injur;,  and  that  his  death  waa  the 
result  thereof,  while  the  physician  who  at- 
tended decedent  in  his  last  illness  testified  that 
he  died  of  pneumonia,  and  the  physician  who 
attended  him  for  the  Injury  testined  that,  while 
It  wai  a  severe  one,  be  had  recovered  about  a 
month  before  his  death.  Seld,  that  the  evi- 
dence warranted  the  jury  In  finding  that  de- 
cedent's death  -was  caused  by  the  injury. 

2.  Where  an  action  is  brought  under  Famph. 
Acts  La.  1884,  p.  94,  authorizing  a  recovery 
for  pain  and  anguish  between  an  injury  and 
death  resulting  therefrom,  a  verdict  In  favor 
of  the  wife  of  a  deceased  braheman  will  not 
be  reversed  on  appeal  on  the  ground  that  the 
evidence  was  not  suflacient  to  establish  that  de- 
cedent's death  was  caused  by  tbe  injury,  since, 
even  though  such  contention  was  established, 
plaintiff  waa  nevertheless  entitled  to  recover 
for  the  pain  and  anguish  suffered  by  deceased 
between  the  Injury  and  his  death. 

8.  Where  an  action  for  the  wrongful  death 
of  a  brakeman  in  Louisiana  is  brought  in  Miss- 
issippi, the  law  of  Louisiana  that  a  railroad 
conductor  is  a  vice  principal,  and  not  a  fellow 
servant,  and  hence  that  the  company  is  liable 
for  lajmrles  resulting  from  his  negligence,  ap- 
pBea. 

Appeal  tram  circuit  court  Pike  county; 
Jeff  Truly,  Judge. 

Action  b7  Mrs.  Annie  Harris  against  II- 
llnola  Central  Railroad  Company  and  anoth- 
w.  From  a  jndgmmt  In  plaintiff's  tavor, 
defendant  railroad  company  appeals.  Af- 
firmed. 

This  is  a  suit  by  Mrs.  Annie  Harris,  who 
was  plaintiff  in  the  court  below,  against  the 
Illinois  Central  Bailroad  Oompany  and  B.  J. 
Brlttlngham,  defendants  below,  tor  damages 
for  the  killing  of  her  husband,  J.  G.  Harris. 
It  appears  from  the  record  that  J.  O.  Har- 
ris, the  husband  of  plaintiff,  was  on  the  2l8t 
day  of  September,  1S98,  In  the  employm^t 
of  the  Illinois  Central  Bailroad  Oompany  as 
a  brakeioan  on  a  freight  train  which  was 
running  north  from  New  Orleans  in  charge 
of  Conductor  Brlttlngham.  When  the  train 
reached  Poncbatoula,  a  station  on  tbe  Illi- 
nois Central  Railway  In  the  state  of  Louis- 
iana, where  It  stopped  In  the  regular  course 
of  Its  business.  It  became  necessary  to  do 
some  switching.  In  doing  said  switching, 
the  caboose  belonging  to  and  being  a  part 
of  said  train  became  detached,  and  it  was 
necessary  that  It  should  be  coupled  to  the 


balance  of  titie  train  of  cars  already 
to  the  engine.  At  this  time  and  pla 
man  Harris  was  ordered  by  Ooodo 
tingfaam  to  make  the  coapUng,  an* 
ing  this  coupling  Harris  recelTed 
from  which  injuries  it  Is  claimed  b: 
he  died  In  the  month  of  Jannary  i 
The  declaration  alleges  that,  while 
ling  to  the  caboose  was  being  e 
englnew  of  the  train,  imder  the  si] 
en  by  the  brakeman,  Harris,  badei 
train  slowly  until  the  cars  w&e\ 
few  feet  of  the  caboose^  what  B 
appeared  In  between  the  car  an< 
boose;  that  the  conductor  then  ga' 
derto  the  engineer,  by  signal*  to  bac 
that  thereuiion  tiie  engineer  mshei 
med  tbe  can  back  in  obedience  1 
ders,  and  tbe  cars  were  mshed  am 
with  such  speed  and  force  that  th 
tbe  cars  came  together  and  crash< 
between  them,  and  he  was  tbereb: 
from  which  Injuries  he  aft«wa 
The  evidence  In  the  record  shows 
ris  died  In  January,  some  four  moi 
the  Injury  was  Inflicted.  There  1 
erable  conflict  in  the  evidence  as  to 
of  the  death.  Plaintiff,  Mrs.  AnnI 
testlfled  that  her  husband  never  di 
from  the  Injury,  and  that  said  in 
the  cause  of  hJs  death.  Dr.  Robe: 
physician  who  attended  Harris  d 
last  Illness,  testlfled  that  he  died 
monla.  Dr.  O.  B.  Qninn  testified 
attended  upon  Harris  as  his  physl 
bad  him  under  treatment;  that, 
injury  was  a  severe  one,  he  had 
of  it  and  had  been  discharged  In  I 
abont  one  month  before  his  deaU 
were  verdict  and  judgment  In  tbe 
low  In  favor  of  plaintiff,  and  the 
company  appeals. 

Mayes  ft  Harris,  ft>r  appellan 
Webb  and  Cassedy.  Batellfl  ft  Cai 
appellee. 

GALHOON,  J.  This  case  Is  not 
allel  with  Railroad  Co.  v.  Cathey, 
332,  12  South.  2S3,  and  we  think 
had  warrant  to  And  that  the  Injur; 
rectly  caused  by  the  act  of  the  < 
In  rapidly  accelerating  the  Impar 
cars.  AVe  do  not  think  it  proper  t 
under  the  conflict  of  the  eviden 
whether  the  death  resulted  from  t 
or  another  cause;  the  more  esjie 
the  reaaou  that  the  widow  sued 
death  and  for  pain  and  anguish 
the  injury  and  the  death.  This  i 
do  under  the  statute  of  Lodlsiana 
Acts  1884.  p.  &i)  In  that  state,  wh 
damage  was  done;  and,  by  comity, 
do  BO  here.  Since  this  case  Is  coni 
the  law  of  Louisiana.  In  the  absen* 
express  statute  there  like  ours  on 
Ject  of  fellow  servants,  we  look  to 
slons  ot  her  suprrane  court  to  ascc 
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law.  and  we  find  than  uniformly  li<rfdlng 
to  the  doctrine  that  the  ccudnetOT  la  a  vice 
principal,  and  that  the  company  Is  peraon- 
aUy  preamt  In  htan  and  affected  hy  his  neff- 
Ilsenoe.  This  bdng  true.  It  se^s  imma- 
terial that  the  decisions  here  eqireaaly  f<A- 
low  the  si^rone  eoort  of  the  United  States, 
which  has  receded  fn»n  that  holdtng.  The 
autbcwltiea  ore  In  the  brieta  of  counad.  Af- 
firmed. 


STATE  T.  SILBBRBBBO. 

(Supreme  Court  of  Mississippi.    March  18, 
1901.) 

PBRJURY^INDICTMBNT— IDENTITY    OF  ISSUK 
— AVBRMENT  OP  FALSITY. 

1.  Code,  i  1362,  providing  that  an  indictment 
for  perjary  shell  set  forth  the  substance  of  the 
oflFense  charged,  does  not  dispense  with  the  ne- 
cessttT  of  setting  out  the  salwtance  of  the  Issue 
or  point  of  ioguir;  in  the  cause  in  which  per- 
jury is  alleged  to  hare  been  committed;  an<l 
hence  an  indictment  that  merely  alleges  that 
perjury  was  committed  "in  a  certain  issue 
joined  between  T.,  complaiaant,  and  S.,  de- 
fendant, in  making  answer  to  a  certain  bill  of 
injunction,"  is  baa,  as  not  sufficiently  identify- 
iog  the  issue  inrolTed. 

2.  An  indictment  for  perjury  which  avers 
that  accused  swore  that  "T.  bad  no  place  of 
his  owe  and  was  finandally  worthless,  well 
knowing  that  T.  did  have  a  place  of  his  own 
and  was  not  financially  worthless,"  but  not 
stating  as  a  fact  that  T.  had  a  place  of  his  own 
or  WAS  solvent,  is  bad,  because  containing  no 
IKwitire  averment  of  falsity. 

Appeal  from  clrcalt  court,  Lowndes  coun- 
ty; B.  O.  Sykes,  Judge. 

**To  be  offlclally  reported." 

H.  SUherberg  was  Indicted  for  perjury. 
From  an  order  qnaahlng  the  Indictment,  the 
state  appeals.  Affirmed. 

AnKllee  was  indicted  In  the  clrcnlt  court 
of  Lauderdale  county  for  perjury.  The  in- 
dictment leaving  off  the  formal  part,  was 
"  aa  followfl:  **H.  Silberherg,  late  of  the  coun- 
ty aforeaald,  on  the  20tb  day  of  November, 
1900,  with  force  and  arms,  in  tiie  county 
aforesaid,  and  within  the  Jnrladlction  of  this 
court.  In  a  certain  issue  Joined  between  R. 
B.  TennisoD,  aa  complainant,  and  said  H. 
snberberg.  aa  defendant  (Mo.  1,181),  In  the 
chancwy  coort  of  eald  county  and  atate,  and 
of  which  cause  cluncery  then  and  there  had 
joriadictlon,  and^  In  malting  answer  to  a  cer- 
tain hill  of  Injunction  flled  tai  said  chanco^ 
court  by  said  Tennison  agahist  said  Silber- 
beiv,  the  aaid  Sflberberg  did  appear  before 
B.  S.  Moore,  duncery  derfc,  and  take  hla 
corporal  oath  to  an  answer  to  said  bill  ot 
Injimctttm  (the  said  B.  S.  Moore,  chancery 
clerk,  bdng  then  and  tiiere  duly  and  legally 
authorised  to  administer  the  oath  to  said  Sil- 
berbers),  that  the  matters  and  things  stat- 
ed in  said  anawer  were  true^  and  was  re- 
ceived to  mahe  such  affidavit  to  his  said 
answer  to  said  bill,  and  did  then  and  there 
swear  that  the  matters  and  things  stated  in 
said  bill  were  the  truth,  the  whole  truth. 


and  nothing  bnt  ttte  truth;  and  It  was  then 
and  th«e  a  material  matter  and  questlcai  in 
the  said  answer,  as  the  said  Sllberberg  had 
Information  and  believed,  that  on  a  certain 
day  the  aaid  B.  B.  Tennison  had' any  place 
of  hla  own,  thereby  meaning  a  fann  or  land 
of  hla  own,  and  whether  said  Tennison,  on  • 
the  date  aforesaid  and  the  date  of  swearing 
to  said  answer,  was  financially  worthless; 
and  the  said  H.  Sllbttbrag,  being  ao  sworn 
aa  aforesaid,  devising  and  intmdii^  to  cause 
and  procure  a  Judgment  to  pass  for  him  on 
the  allegations  of  said  bill  and  anawer,  did 
then  and  there,  on  tlie  12th  day  of  S^tem-  ■ 
ber,  1900,  before  the  said  B.  8.  Moore,  chan- 
cery clet^  np<Mi  bting  awom  as  aforesaid, 
falsely,  felonionsly,  willfully,  knowlni^y,  cor- 
ruptly, and  wickedly,  and  by  hia  own  propv 
act  and  conaent,  upon  Ua  oath  aforesaid, 
depoae  and  Bwe&r  to  the  said  BL  S.  Moore, 
cliancery  clerk,  that  the  mattera  and  Uiii^ 
stated  In  his  said  answer,  to  wit.  aa  fol- 
lows, in  substance  and  to  the  effect:  'Fur- 
ther answenhg,  respmident,  upon  Informa- 
tion and  belief,  dmies  tlut  the  complainant 
had,  at  the  date  mentioned  or  alnoe.  any 
place  of  his  own,  and  that  the  complainant 
was  then  and  ia  yet  flnancially  worthlesa.' 
Whereas,  In  truth  and  In  fact,  when  the  aaid 
H.  Silbwberg  80  swore  before  0»  said  E.  &. 
Moor^  chance^  clerk,'  that,  further  answer* 
ing,  respondent,  upon  information  and  be- 
lief, deniea  that  the  complainant  had  at  the 
date  mentioned,  or  since,  any  place  of  hia 
own,  and  that  the  complainant  was  ttnesi  and 
ia  yvt  financially  worthless,  he  well  knew 
that  the  aaid  complainant  did  have  a  place 
of  ills  own  and  was  not  flnandally  worth- 
less; and  so  the  grand  Jurora  aforesaid,  up- 
on their  oaths  aforesaid,  do  say  and  present 
that,  on  making  oath  to  the  abovcHitated 
matters  In  said  anawer  to  said  B.  B.  Tenni- 
son's  btU  before  the  said  B.  S.  Moore,  chan- 
cery clerk,  he  did  falsely,  malldously,  know- 
ingly, corruptly,  wickedly,  and  feloniously. 
In  the  manner  and  form  aforesaid,  commit 
willful  and  corrupt  perjury,  contrary."  etc. 
A  demurrer  to  thla  Indictmait  was  sustain- 
ed, and  the  indictment  quashed,  and  from 
that  Judgment  the  state  appealed. 

L.  D.  Landrum,  James  T.  Harrison,  and 
Monroe  McClurg,  Atty.  Gen.,  for  the  State. 
Brame  &  Brame  and  Sykes  &  O'NIel,  for 
appellee. 

ANDERSON,  Special  Judge.  The  indict- 
ment should  have  set  out  the  substance  of 
the  Issue  involved  in  the  chancery  court 
cause.  The  point  of  inquiry  should  have 
been  stated.  "The  proceeding  Bhould  be 
Idmtifled  by  charging  the  legal  name,  aa. 
fi>r  example,  that  it  was  a  trial  for  murder 
or  an  action  of  ejectment;  and  the  matter 
in  Issue  must  be  averred  witii  auffldent 
deameaa  to  inform  the  peraon  accused  of 
perjury  of  the  exact  nature  of  the  charge 
against  him."   16  Enc.  PI  A  Prac.  p.  IE21. 
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t  %  and  CUM  eitad  In  the  aotei.  Od  llila 

poliit  tbe  Indlctmrat  barges  tlict  "in  a-  cer- 
tain Inae  Joined  between  B.  B.  Tennteon, 
complalDant,  and  H.  SUberberg,  defendant 
(No.  1,181^  In  the  chancery  court  ot  said 
county  and  atate,  •  •  «  in  making  an- 
swer to  a  certain  bill  at  Injnncttui  filed  In 
said  cbancery  court  said  Tennison  against 
said  Sllbarberg,"  etc.  Thla  amonuts  to  no 
mwe  than  glTlng  the  atyle  of  the  case,  f<«- 
tiiere  ace  nnmerons  cauaea  of  equitable  cog- 
nlsance  In  which  a  writ  of  Injunction  may 
Issue.  The  phrase  "bill  of  Injunctltm"  does 
not  Indicate  ia  the  remotest  degree  the  Is- 
sue Involved.  Section  1362  ot  the  Code  pro- 
vides that  an  Indictment  for  perjury  shaU 
set  f«lb  the  substance  of  tbe  offense  char- 
ged. This  statute,  which  la  a  substantial 
copy  of  23  Geo.  II.  c.  11.  did  not  Intend  to 
dispense  with  tbe  necessity  of  setting  out  in 
an  indictment  for  perjury  tbe  substance  of 
tbe  Issue  or  point  of  luqulry  In  the  cause  in 
whlcb  the  perjury  is  alleged  to  have  been 
committed;  and,  if  It  had  doiro  so  In  ex- 
press terms,  It  would  have  been  In  riolation 
of  that  clause  of  section  26  of  the  bill  of 
rights  wblcb  secures  to  tbe  defendant  char- 
ged with  crime  the  right  "to  demand  the 
nature  and  cause  of  the  accusation."  Mur- 
phy V.  State,  24  Ulss.  600;  Williams  v. 
State.  42  Miss.  32&  Tbls  question  was  not 
Involved  In  v.  State,  64  Miss.  278,  1 
South.  2S5,  and  State  v.  Jolly,  73  Miss.  42. 18 
South.  641.  The  question  In  those  cases  was 
whether  tbe  facts  and  drcumstances  necea- 
siary  to  show  thnt  the  matter  sworn  to  In 
the  fklse  oath  was  material  to  tbe  Issue  upon 
vrtildi  it  was  taken  should  have  beoi  set 
out  in  tbe  Indictment;  and  the  court  held  in 
Lea  T.  State  that  It  was  sufficient  to  charge 
generally  Its  materiality,  without  ahowlng 
particularly  how  It  was  material.  In  both 
those  cases  tbe  Issue  or  point  of  inquiry  up- 
on which  the  false  oath  was  taken  is  fully 
set  out.  The  Indictment  under  consideration 
makes  no  assignment  ot  perjury.  There  Is 
no  positive  averment  of  falsity  of  the  oath 
taken  by  Sllberberg  to  his  answer.  "Tbe 
averment  of  falsity  must  be  made  expressly 
and  positively,  and  not  by  way  of  Implica- 
tion." 16  Enc.  PI.  &  Prac.  pp.  33S-340;  2 
Blsb.  Cr.  Proc.  {  918;  Whart.  Cr.  Law,  $ 
2250.  It  is  not  averred  In  the  Indictment  as 
a  fact  that  Tennison  had  a  place  of  bis  own 
and  was  solvent,  but  that  Sllberberg  well 
knew  that  he  had  a  place  of  bis  own  and 
was  not  financially  worthless.  "An  Indict- 
ment against  one  summoned  as  a  Juror  for 
having  falsely  sworn  that  he  had  not  form- 
ed or  expressed  an  opinion  as  to  tbe  guilt 
or  Innocence  of  the  person,  alleging  tbat  be 
well  knew  tbat  be  bad  both  formed  and  ex- 
pressed an  opinion,  is  not  good,  since  It  does 
not  allege  a  fact"  State  v.  Moffatt,  7 
Humph.  250.  Neither  does  the  Indictment 
aver  the  truth  in  relation  to  tbe  matter  of 
which  tbe  perjm-y  is  assigned.  This  Is  in- 
dispensable.   16  Enc.  PL  &  Piac.  p.  840. 


Pot  tbese  reasons,  the  indictment  I 
charges  no  oBsnae  under  tha  law; 
Judgment  Is  affirmed. 


OUMBBRLAND  TBLBPHONB  . 

OBAPH  CO.  7.  CASSEDY 

(Supreme  Court  of  MUsiasippi.  & 

1901.) 

TRESPASS— CDITINO  TRBBS— PUNIT 
AOBS— BXCBS81VB  DAUAOB 

1.  Where  the  owner  of  shade  trei 
between  the  .sidewaik  and  street  ii 

his  lot  refuses  pei'uiit>»ioD  to  a  telep 
pany  to  cut  out  a  portioa  of  the  t 
which  interferes  with  its  telephone 
tbe  company  cuts  out  .<uch  top  in  hi 
he  may  recover  pouitiTe  damages 
though  the  city  council  and  marshal 
the  L-ompany  so  to  do. 

2.  An  allowance  of  over  $500  as  i 
exemplary  damages,  in  an  action  o 
for  cuttiug  out  not  to  exceed  eight 
the  top  of  ornamental  sliade  trees, 
suited  in  smali  actual  damage,  is  exc 

Appeal  from  circuit  court.  Linco) 
Robert  Powell.  Judge. 

Action  for  trespass  by  H.  Cas 
against  the  Cumberland  Teleplioni 
giapb  Company.  From  a  Judlgmen 
of  plaintiff,  defendant  appeals.  Ai 
condition  tbat  plaintiff  remit  the  i 
the  Judgment  *ln  excess  of  a  certal 

A.  G.  McNalr,  for  appellant  H. 
Jr.,  and  P.  Z.  Jones,  for  a^Ilee. 

TBRRAIi,  J.  Tbe  appellee  Is  t 
of  a  lot  of  land  In  the  dty  of  Br 
upon  which  were  two  shade  and  a 
trees  grow^ing  upon  the  line  betweei 
walk  and  the  street  The  tops  of  t 
were  cut  out— one  of  them  some  < 
and  tbe  other  something  less— by 
iant  telephone  company,  becanse  tta« 
tbe  way  of  its  telephone  line.  Th< 
waa  applied  to  by  the  servants  of  i 
lant  for  permission  to  tt^  his  tree 
refused  such  permlsslou.  and  forb 
from  cutting  his  trees.  The  appf 
the  authwlty  of  tiie  dty  council  and 
tion  of  the  city  marshal,  and  relied 
as  Its  Justification.  The  actual  dam 
small.  Tbe  Jury  gave  punlUve  da&d 
from  a  Judgment  therefor  the  telep: 
pany  appeals. 

The  main  question  In  the  case  ii 
the  appellant  company  is  liable 
tlve  damages.  The  rule  in  tbls  sts 
a  wrongful  act  purposely  done;  evli 
Ice  fraud,  oppression,  or  willful  w: 
entitle  the  Injured  party  to  punitive 
If  the  servants  of  the  telephone 
In  the  presence  of  tbe  appellee,  hf 
regard  of  his  protest  cut  and  mul 
trees,  we  think  such  a  willful  wron? 
inflicted  upon  him  ts  would  have 
exemplary  damages.    That  they 
from  so  doing  In  his  presence,  but  n 
his  absence,  and  committed  the  li 
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bidden,  la  ud  wu  a  fiaud  upon  tala  rlgjits, 
that  equally  authorized  the  finding  of  piuU- 
tlve  damages.  That  the  appellant  had  the 
rlsht  of  euUnent  domain,  which  It  might  have 
Invoked  against  the  appellee,  U  no  excuse 
for  the  acts  complained  of.  Not  having  re- 
sorted to  that  authority,  all  Its  acts  were 
wrongful  ab  initio,  and  constituted  It  a  naked 
and  wlUful  trespamer.  Exemplary  damages 
are  allowable  In  actions  of  trespass  to  real 
property.  Suth.  Dam.  i  1031;  Ballroad  Co. 
V.  Fink,  18  Neb.  S2,  24  N.  W.  430;  Railroad 
Co.'r.  Kemodle,  54  Ind.  314;  Best  t.  Allen, 
30  IlL  30;  Storm  t.  Green,  61  Miss.  103. 
The  verdict  of  the  jury  Is  excessive,  and -in- 
dicates passion  or  partiality  on  their  part 
and.  unless  the  excess  over  f.'iOO  be  remitted, 
the  Judgment  will  be  reversed,  and  a  nenr  trial 
awarded. 


YAZOO  &  M.  V.  H.  CO.  v.  BALDWIN  et  al. 

(Supreme  Court  of  Missiw^ppi.   May  28,  1000.) 

RAILROADS— ESTABLISHMENT  OP  STATION- 
CONTRACT— BR  BACH— RE  H  EDT. 

1.  The  mere  fact  that  the  scheme  of  a  land* 
owner  and  a  railroad  company  to  build  a  town 
on  his  land  is  a  failure,  is  not  a  bur  to  his 
right  to  sue  the  company  for  a  breach  of  itH 
contract  to  establish  a  depot  on  bis  land  after 
the  company  baa  built  Its  road,  and  received 
a  deed  from  him  conveylnK  depot  grounds  and 
a  right  of  way  throngb  bis  lands  according  to 
the  contract. 

2.  Where  a  railroad  comjiany  haa  violated  Its 
contract  to  establish  its  depot  on  a  person's 
land  in  conaiileration  of  bis  conveyance  of 
depot  grouudii  and  right  of  way  tbroush  the 
land,  he  may  stand  on  the  contract,  and  re- 
cover damages  tor  Its  breach,  Instead  of  re- 
Hcinding  it. 

Appeal  from  circuit  coart.  Claiborne  county; 
W.  K.  McLaurin,  Judge. 

Action  by  M.  T.  Baldwin  and  others  against 
the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Appellees  brought  this  suit  In  the  circuit 
court  of  Claiborne  county  against  appellant  to 
recover  damages  for  a  breach  of  a  contract 
to  establish  and  maintain  a  depot  ou  appel* 
lees'  plantation.  The  contract  sued  on  was 
entered  into  In  1881  by  and  between  W.  T. 
Martin,  the  then  president  of  the  Natchez, 
Jackson  &  Columbus  Railroad  Company  and 
lu  a.  Baldwin,  now  dead,  who  was  the  hus- 
band of  Mrs.  Baldwin,  and  the  father  of  the 
other  appellees,  to  build  a  town,  and  establish 
a  depot  on  the  plantation  of  said  Baldwin. 
The  contract  was  a  conveyance  In  trust  to 
said  Martin  of  125  acres  of  land  to  be  laid  off 
for  a  town,  and  4  acres  of  It  was  to  be  con- 
veyed by  Martin,  for  depot  purposes,  to  the 
said  railroad  company.  The  contract  con- 
tained the  following  provisions:  "That  the 
said  Baldwin,  in  consideration  of  the  sum  of 
ten  dollars  to  him  paid  by  said  Martin, 
•  •  *  and  the  benefits  to  be  derived  by  the 
sold  Baldwin  firom  the  building  of  the  Natch- 
ez Jackion  *  Golninbai  B.  B.  tbroogh  tala 


lands,  and  the  beneOts  derived  from  the  baU&- 
Ing  of  a  town  and  depot  on  said  Baldwin's 
Greenwood  plantation,  hath  granted,"  etc.  It 
then  makes  the  conveyance  of  the  lands  de- 
scribed therein,  and  then  recites:  "Upon  the 
following  conditions  and  trust,  howevw. 
Whereas  the  said  Baldwin  and  the  said  rail- 
road company  design  to  build  a  town  on  the 
main  tract  of  land  above  granted,  to  be  called 
'Norton.'  and  the  said  com[>any  intends  to  es- 
tablish a  depot  on  said  lands  so  granted: 
Now,  In  order  to  effect  these  objects,  the  said 
Martin  is  with  all  convenient  speed  to  have 
the  larger  tract  surveyed  and  [datted,  and  the 
Intended  town  laid  off,  •  •  •  and  recon- 
rey  to  said  Baldwin  •  •  •  one  square  of 
ground  to  be  seltected  by  him,  and  convey  to 
said  railroad  company  the  said  right  of  way 
100  feet  through  said  Greenwood  plantation, 
and  also  depot  grounds,  to  be  laid  out  and  des- 
ignated, not  to  exceed  four  acres."  It  then 
provides  for  B  general  scheme  for  laying  off  the 
town  Into  town  lots,  for  advertising,  etc.,  and 
the  conveyances  to  be  made  by  Martin  to  pur- 
chasers of  the  lots.  The  railroad  company 
built  the  railroad,  and  received  deeds  to  tke 
right  of  way  and  depot  grounds,  and  tn  1882 
built  a  depot  there:,  and  It  remained  there  un- 
til 1806,  when  It  was  destroyed  by  Are,  and 
the  appellant  company,  the  anccemw  of  the 
Natchez.  Jackson  &  Ctdumbus  Railroad  Com- 
pany, refused  to  rebuild  it.  The  scheme  as  to 
the  town  was  a  failure.  There  was  a  verdict 
and  Judgment  for  pbiinliffs,  and  the  defendant 
ai^iealed.  The  opinion  of  the  court  contains 
such  other  statements  of  facts  as  are  neces- 
sary to  an  ondeFstanding  of  the  case. 

Hayes  A  Harris,  for  appeHant.  H.  C. 
Monnger  and  J.  UeC.  Martin,  for  appdlees. 

WHITFIELD,  a  3.  The  fact  that  the 
scheme  for  the  bulldiug  of  a  town  failed  is  no 
bar  to  the  plaintiffs'  right  to  recover  for  the 
failure  to  maintain  the  depot.  The  appel- 
lant's argument  about  the  entirety  of  the  con- 
^deratlon  must  Call,  the  ^>peUant  Itself  re- 
taining the  right  of  way  and  the  four  acres 
of  ground  for  depot  purposes.  It  Is  urged 
that  the  word  used  In  this  contract  is  "estab- 
lish," and  not,  as  In  most  of  the  cases  cited 
by  counsel  for  ai^ellant,  "establish  and  for- 
ever maintain,"  "permanently  locate,"  "locate 
and  continue."  If  the  only  feature  of  the 
contract  was  the  depot,  this  argument  would 
prevail.  Bat  the  meaning  of  the  word  "estab- 
lish" In  tbla  contract  must  be  gathered  from 
the  whole  contract,  looking  to  the  environ- 
ment of  the  parties  and  the  purpose  of  the 
contract.  Thus  considered,  it  Is  obvious  that 
the  depot  was  Intended  to  last  as  long  as  the 
towD,  and  the  then  intention,  whatever  its 
subsequent  fate,  was  that  the  town  was  to 
last  always,  and  so,  also,  the  depot  The 
trouble  we  hare  bad  has  been  as  to  the  rem- 
edy,—whether  this  action  Is  the  pr<^;ier  one, 
or  whether  there  should  not  rather  have 
been  a  rescission  of  the  contract,  and  a  recov- 
ery of  the  land.  But  tbe  ajyellee  ooiild  alect 
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this  remedr  aa  ttie  foil  measure  of  her  rights 
In  the  premisei,  If  she  chose.  The  town  has 
ranlshed,  the  railroad  still  runs  through 
Greenwood  plantation,  adding  to  Its  value. 
But  the  depot  the  appellant  refuses  to  rebuild. 
Damages  for  that  Is  the  full  measure  of  ap- 
pellee's rights,  If  she  stands,  as  she  does,  on 
the  contract  She  may,  Insteafl  of  rescinding, 
elect  to  stand  on  the  contract  and  recover 
damages  tor  Its  breach.  In  that  view  of  the 
matta  the  Judgment  la  affirmed. 


BEARDEN  et  al.  v.  HENSON. 

(Supreme  Conrt  of  MissisalppL    March  11, 
1001.)  . 

CONTRAOTS-rAILVRD  TO  PAT  PRIVH^BGS 
TAX— EPFKCT. 
The  failure  of  a  Bawmill  owner  to  pay  the 
privilege  tax  rcQoired  hy  law  for  running  a 
sawmill  Is  fatal  to  his  claim  founded  oo  a 
breach  of  a  sairing  contract  though  the  con- 
tract Is  made  before  the  mill  is  put  in  opera- 
tion. 

Appeal  from  chancery  court,  Yaioo  coun- 
ty; H.  C.  Conn,  Chancellor. 

"Not  to  be  officially  reported." 

Bill  by  J.  T.  Henson  against  Rearden  & 
IMckerman.  From  a  decree  for  plaintiff,  de- 
fendants appeal.  Reversed. 

J.  T.  Henson  owned  a  sawmill,  which  was 
located  In  Leflore  county,  during  the  years 
1888  and  1899,  wher^  he  was  doing  a  gen- 
eral sawmill  business.  In  January,  1900,  be 
entered  Into  a  contract  with  the  appellants, 
Rearden  &  Dlckerman,  who  owned  a  tract 
of  timbered  land  In  Yazoo  county,  and  wbo 
were  engaged  In  getting  out  railroad  cross- 
ties,  to  move  his  sawmill  to  Yazoo  county, 
and  saw  cross-ties  for  them,  they  agreeing 
to  take  the  entire  output  of  the  mill,  and 
appellee  moved  his  mill  In  the  early  part  of 
1900  to  Yazoo  county.  Rearden  &  Dicker- 
man  were  both  nonresidents  of  this  state. 
Appellee  brought  this  suit,  which  was  an 
attachment  in  chancery,  against  appellants, 
to  recover  damages  for  the  breach  of  this 
contract.  Appellants  answered  the  bill,  de- 
nying all  Its  material  allegations,  and  set- 
ting up  the  affirmative  defense  that  Henson 
had  not  paid  the  privilege  tax  required  by 
law  for  running  a  sawmill.  The  proof  -was 
uncontradicted  that  Henson  bad  paid  no 
privilege  tax  for  the  years  1898  and  1899, 
when  the  mill  was  located  In  Leflore  county, 
nor  for  the  year  1900,  after  Its  removal  Into 
Yazoo  county.  It  was  contended  for  appel- 
lee that  he  owed  no  privilege  tax  in  Yazoo 
county  at  the  time  the  contract  was  made, 
aa  the  mill  had  not  at  that  time  been  put 
In  operation  In  that  county,  but  was  only 
being  removed.  The  case  was  heard  by  tlie 
chancellor  In  vacation,  on  bill,  answer,  and 
proof,  and  he  rendered  a  decree,  referring 
the  cause  to  the  clerk,  as  a  master,  for  fur- 
ther proof  as  to  the  damages  sustained  by 
appellee.  From  that  decree  the  defendants 
procured  an  appeal. 


Henry  &  Barber  and  Canqibell  i 
for  appellants.  Green  &  Gre^  E.  j 
and  C.  H.  WUllama,  for  appellee. 

WHITFIELD,  C.  J.  The  fallnr 
the  privilege  tax  is  fatal  to  appelle 
Reversed,  and  bill  dismissed. 


GAMBLIN  V.  STATEl. 

(Supreme  Conrt  of  MississippL  & 
1901.) 

HOMICIDE— MALICE— HEAT  OP  PA 
SKLF-DEFEN3B-INSTRUCTIOI 

1.  Two  persons  were  engaged  in  mn 
bat  and  both  drew  their  pistols. 
got  his  out  first  snapped  it  at  acc 

struck  Iiim  on  the  head  with  it 
started  to  run,  and  accused  followei: 
sfauotliig  him  twice  while  running; 
shot  taking  effect  Held,  that  a  char] 
ronooub  which  failed  to  submit  aa  fl 
for  the  Jury  whether  the  killing  wai 
maliec,  or  on  heat  of  passion  engend 
mutual  combat  wherein  blows  were 
each  side. 

2.  A  charge  that  if  the  jury  beilevC 
a  reasonable  doubt  that  accused  n 
intended  to  kill  deceased  at  the  instai 
the  fatal  shot,  he  was  guilty  of  murd 
be  qualified  by  the  condition  that  t 
was  not  done  by  accused  in  liis  necei 
defense;  the  evidence  showing  that 
tIeK  had  engaged  in  a  mutual  combi 
deceased  was  running  from  accused  a' 
of  the  fatal  shot 

Appeal  from  circuit  court,  Nesh( 
ty;  G.  Q.  Hall.  Judge. 

Frank  Gamblln  was  convicted  ol 
and  he  appeals.  Reversed. 

The  homicide  occurred  at  a  pnbll 
Ing  or  picnic  at  a  place  know^n  as  ' 
Springs,"  in  the  county  of  Nesh 
there  were  many  eyewitnesses  to  t 
dy.  The  undisputed  facts,  as  the 
from  the  record,  are:  That  a  diffic 
first  started  between  Hugh  Ga: 
brother  of  defendant  and  Isaac 
That  Hugh  Gamblln  approached  T 
the  picnic  grounds,  and  ordered  him 
While  Tolbert  and  Hugh  Gamblln  w 
reling.  Frank  Gamblln  appeared 
scene,  and  commanded  Tolbert  to 
place,  which  Tolbert  refused  to  do. 
then  took  place  between  Frank  Gar 
Tolbert  After  fighting  a  short  tl 
of  the  men  drew  their  pistols;  To] 
ting  his  out  first  and  snapping  it  at 
and  striking  him  on  the  head  with  1 
of  the  witnesses  testify  that  Tolbei 
fired  one  shot,  while  others  testify  t 
were  only  three  shots  fired,  and  all 
were  fired  by  GambJin.  After  Gam 
the  Qrst  time.  Tolbert  ran.  Gambl: 
ed  blm  up  and  shot  bim  twice  while 
tlie  third  shot  taking  effect.  There 
dence  to  show  that  Tolbert's  pistol 
ty,  and  that  he  begged  Gamblln  not 
eaylniz  that  his  pistol  was  not  loac 
evldenrc  shows  that  defendant  and 
had  had  a  fallhig  out  a  abort  tin 
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been  qualified  by  the  condition  that  the  kill- 
ing was  not  done  by  the  defendant  In  his 
necessary  self-defense.  Bevetsed  and  i«- 
manded. 


MADISON  COUNTY  t.  FRAZIBR. 
(Sapreme  Coart  of  Mississippi.    March  U, 
1901.) 

HUNICIPAI<  CORPORATIONS—ASSESSMENT  BT 
COUNTY  BOARD— PREMATURE  AP- 
PEAL—STATUTE. 

Under  Code  1SD2,  ^  80,  providing  that  an 
appeal  lies  tu  the  cU'cuit  court  from  the  deci- 
sion of  the  assessment  board  if  takeu  within 
five  days  after  adjouroment  of  the  meeting  at 
which  the  assessment '  was  made,  an  appeal 
from  an  aasesameot  levied  In  August,  taken 
within  five  days  after  the  meeting  adjourned, 
was  premature,  where  such  assessment  was 
not  couliroied  until  September,  at  an  adjourned 
meeting  of  the  board,  since  no  decision  was 
made  until  the  oonfirmation  <tf  the  whole  as- 
aessment. 

Appeal  from  circuit  court  Madison  county; 
Robert  Powell,  Judge. 

Proceeding  by  J.  P.  Frazler  against  Mad- 
ison county  to  review  a  tax  assessment 
From  a  decree  in  favor  of  the  complainant 
defendant  appeals.    Reversed  and  dismissed. 

Chrlsman  &  Howell,  for  appellant   W.  H. 

Powell,  for  appellee. 


the  homicide,  and  that  defendant  bad  made 
threats  on  several  occaslonB  that  he  would 
kill  deceased;  that  threats  were  made  on 
tlie  morning  ct  the  killing  by  Qamblln  that 
If  Tolbert  came  to  the  picnic  he  would 
bare  to  leave,  or  one  of  them  would  be  kill- 
ed. The  first  Instruction  for  the  state  Is  as 
follows:  "The  court  charges  the  Jury,  for  the 
state,  that  malice  may  be  either  ejynvssed 
or  Implied,  and  that  If  the  malicious  Intent 
to  kill  is  executed  the  Instant  It  springs  into 
mind,  the  offense  Is  as  truly  murder  as  If 
uueb  malicious  intent  bad  dwelt  In  the  mind, 
as  the  deliberate  purpose  of  the  defendant 
prior  to  the  difficulty,  to  take  the  life  of  the 
deceased;  and  If  the  Jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt  that 
Gamblin.  the  defendant  maliciously  Intend- 
ed to  kill  Tolbert  at  the  Instant  he  fired  the 
fatal  shot  he  la  guilty  ns  charged  In  the  In- 
dictment and  the  Jury  should  so  find."  On 
the  trial,  defendant  was  convicted,  and  sen- 
tenced to  Imprisonment  for  life.  A  motion 
for  a  new  trial  was  made,  and  OTermled 
the  court  and  defendant  appeals. 

Hugston  &  Jones  and  G.  B.  Huddleston, 
for  appellant  Monroe  McClurg,  Atty.  Gen., 
for  the  State. 

TERRAL,  J.  The  seventh  instruction  In 
bebalf  of  the  state  is.  In  our  opinion,  errone- 
ous. In  not  sabmitting  as  a  question  for  the 
determlnatl<«  of' the  Jury  whether  the  killing 
of  the  deceased  by  the  defendant  was  done 
upon  malice,  or  upon  beat  of  passlou  engen- 
dered by  a  mutual  combats  wherein  blows 
were  passed  upon  each  side.  The  Instruc- 
tion Is  as  follows:  "(T)  The  court  Instmcts 
the  Jury,  for  the  state,  If  th^  believe  from 
the  evidence,  beyond  every  reastmable  doubt, 
that  the  defendant  shot  Tolbert  with  the 
Intent  to  kill  blm,  when  Tolbert  was  run- 
nlttg,  and  while  the  defendant,  Gamblin.  was 
not  In  any  real  or  apparent  danger  of  death 
or  great  bodily  harm  at  the  hands  of  Tolbert 
and  that  said  shot  so  fired  at  such  time  did 
In  fact  kill  Tolbert  then  GambUn,  the  de- 
fendant is  guilty  as  charged  in  the  Indict- 
ment" The  Intent  to  kill  is  common  to  both 
murder  and  manslaughter,  and,  in  our  Judg- 
ment this  charge  requires  the  Jury  to  Im- 
pute malice  to  the  defendant  If  be  shot  Tol- 
bert when  he  was  running,  and  when  he  was 
In  no  Immediate  danger  of  great  bodily 
barm,  although  there  was  evidence  from 
which  the  jury  might,  have  concluded  that 
the  killing  may  have^been  done  in  the  heat 
of  passion  arising  from  a  mutual  combat  In 
which  blows  had  been  passed  upon  both 
sides.  The  question  whether  the  killing  was 
done  upon  preconceived  malice,  or  upon  heat 
of  passion  upon  a  new  provocation,  was  for 
the  solution  of  the  Jury;  and.  In  so  far  as 
the  Instruction  shuts  them  from  the  consid- 
eration of  this  question.  It  is  upon  the 
%vi  lelit  of  the  evidence.  We  are  also  of  tbe 
opinion  that  the  first  Instruction  should  have 


TEBRAL,  J.  Ths  board  of  supervisors 
of  Madison  county,  at  its  adjourned  meet- 
ing, on  the  2ath  day  of  August  1800.  assess- 
ed J.  P.  Frailer  for  $17,464  as  st^vent  cred- 
its, or  directed  blm  to  be  so  assessed,  and, 
not  having  finished  a  consideration  of  said 
assessment  rolls,  it  adjourned  on  that  day 
until  Its  regular  meeting,  in  S^tember,  1800. 
At  its  September  meeting  it  approved  the  as- 
sessment .rolls  of  the  county.  However,  on 
the  2Sth  day  of  August.  1900.  Frazler  applied  ' 
to  the  clerk  of  the  board  of  supervisors,  and 
obtained  an  appeal  to  the  circuit  court  from 
the  assessment  of  $17,404  of  solvent  credits 
made  against  him  on  August  26,  1900.  The 
appeal  was  premature.  The  assessment  was 
not  approved  until  the  Tth  day  of  Septem- 
ber, 1900,  and  until  that  day  the  matter  was 
In  fieri.  No  Judgment  bad  been  made,  and. 
no  judgment  having  been  made,  there  was 
nothing  from  which  an  appeal  lay.  The  as- 
sessment of  Frazler  for  $17,464  of  solvent 
credits,  made  on  the  20th  day  of  August, 
1900,  was  not  approved  by  operation  of  law 
by  reason  of  the  adjournment  of  the  board 
on  that  day  until  Its  September  meeting. 
The  assessment  agalnat  Frasler  was  inef- 
fectual until  action  was  taken  by  the  board 
after  notice  of  the  assessment  being  given 
to  Frazler  or  hia  appearance  thereto.  The 
appeal  of  Frazler  was  premature,  and  It 
should  have  been  dismissed  from  tbe  circuit 
court  Under  section  SO,  Code  lSP/2.  an  ap- 
peal lies  to  the  circuit  court  from  the  deci- 
sion of  the  board  on  the  assessment  of  tazeg* 
but  here  no  decision  .had  been  mad^  nor  wu 
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any  attempted  to  be  made,  antU  tlw  Ttta  day 
of  September,  1000.  RcTersed  and  dtomlaaeJ, 
at  tba  coats  of  appellee. 


HODQE  et  al.  t.  BBNMBTT. 

(Snpreme  Court  of  MiBsiaslppl.    March  11, 
1901.) 

DEEDS— DESCRIPTION— INTBRBST  CREATED— 
TENANCY  IN  COMMON. 
The  grantee  in  a  deed  coaveying  "an  un- 
divided  SOU  aa-es"  In  a  certain  iarger  tract  of 
land  takes  an  ttudivided  interest  in  the  whole 
tract  as  tenant  in  common  with  the  grantor, 
and  Buch  interest  is  mensured  bj  the  propor- 
tion which  the  number  of  acres  conveyed  bears 
to  the  whole  camber  ot  acres  in  the  tract. 

Appeal  from  chancei7  court,  Hadison  coun- 
ty; H.  0.  Conn,  Chancellor. 

Bill  by  Joe  P.  Hodge  and  others  against 
James  A.  Boinett.  Jr.  FrtHU  a  decree  orer- 
ruling  their  demurrer  to  the  answer,  com- 
plainants appeal.  Affirmed. 

The  complainants  filed  their  Mil  In  tiie 
chancery  court  for  a  sale  for  partition  of  cer- 
tain lands  described  In  the  bllL  The  defend- 
ant answered,  and  made  bis  answer  a  cross 
bni,  daimlQg  an  interest  under  a  deed  made 
to  bim  in  1693,  which  conv^ed  to  him  "an 
undivided  300  acres"  in  the  lands  asked  to  be 
sold  for  partition.  Appellants  demurred  to 
the  cross  bill,  setting  up.  Inter  alia,  that  the 
deed  under  which  appellee  claimed  was  void 
for  uncertainty  In  the  description  of  the  lands 
and  for  a  patent  ambiguity.  The  court  over- 
ruled the  demurrer,  and  complainants  ap- 
pealed. 

W.  H.  Powell,  for '  appellanta.  H.  B. 
Greaves,  for  appellee. 

WHITFIELD,  C.  J.  If  a  grantor,  Intrad- 
Ing  to  convey  a  specific  tract,  precisely  de- 
scribed by  metes  and  bounds,  such  specific 
tract  being  part  of  a  larger  tract  of  land, 
puts  In  the  conveyance  such  a  description  of 
the  specific  tract  as  is  Ineffectual  to  convey 
that  particular  tract,  because  of  a  patent 
ambiguity,  the  grantee  takes  nothing;  for 
the  obvious  reason  that.  In  such  cases,  the 
Intention  was  to  convey  this  specific  tract 
so  definitely  marked  out,  and  nothing  else, 
and  the  deed,  falling  as  to  that  falls  alto- 
gether. But  if  a  grantor,  intending  to  con- 
vey, not  a  8p3clflc  tract  of  land  particularly 
described,  hut  to  convey  a  certain  quantity 
or  number  of  acres  of  land  out  of  a  larger 
quantity  or  number  of  acres  of  land,  makes 
a  deed  to  such  quantity  or  number  of  acres 
out  of  a  larger  quantity  or  number  of  acres 
of  land,  the  grantee  does  take  an  undivided 
Interest  In  the  whole  land  as  tenant  In  com- 
mon with  the  grantor,  and  his  Interest  Is 
measured  by  the  proportion  which  the  num- 
ber of  acres  conveyed  to  him  bears  to  the 
whole  number  of  acres  in  the  tract;  and 
this  Interest  he  may  have  set  apart  to  bim 
\m  sereralty  by  propex  partition  proceedlnga. 


This  is  the  well-settled  rule.  In  tbe  case 
of  Grogan  v.  Yacbe,  48  CaL  612,  the  court 
my:  "The  only  question  which  we  shall 
notice  is  whether  the  deed  operated  so  as 
to  make  Thompson  a  tenant  In  coramon  with 
tbe  plaintiff  in  the  whole  rancho.  The  only 
authorities  on  which  the  defendant  relies 
in  support  of  that  proposition  are  Schenk 
V.  fivoy,  24  Gal.  110,  and  Lawrence  v.  Ballon, 
87  Cal.  620.  Ttie  deed  hi  question  In  Schenk 
V.  Evoy  conveyed  1,000  acres  of  land  situ- 
ated In  a  certain  valley,  parcel  of  a  certain 
rancho,  to  be  bounded  on  tbe  east  by  a  cer- 
tain creek,  and  to  be  laid  out  as  near  as 
possible  in  a  square  form,  so  as  to  Include 
1,000  acres  and  no  more.  It  was  shown 
that  such  a  tract  could  be  laid  out  in  noany 
different  places  within  the  valley  and  on 
tbe  rancho.  The  deed  was  construed,  as 
convening  a  given  quantity  of  land,  parcel 
of  the  rancho,  and  not  as  a  defective  con- 
veyance of  a  given  tract  of  land.  The  ^ect 
of  the  deed  was  to  make  the  grantee  a  t«i- 
ant  In  common  with  the  owners  of  tbe 
rancho,  or,  at  least,  of  so  much  of  It  as  was 
situated  in  the  valley  named  in  the  deed. 
The  deed  In  Lawrence  t.  Bailou  conveyed 
"fifteen  acres  of  the  Hatch  claim,  situated 
on  the  Potrero  Nnevo,  which  said  fifteen 
acres  Is  undivided";  and  it  is  obvious  that, 
if  the  grantor  held  any  title  In  the  Hatch 
claim,  the  grantee,  by  virtue  of  the  deed, 
took  an  Interest  In  comm9n  lo  tbe  claim. 
In  Jackson  v.  Livingston,  7  Wend.  136  (af- 
firmed In  14  Wend.  619),  the  deed  called  for 
600 'acres,  to  be  surveyed  and  taken  off  a 
larger  tract  by  tbe  grantee,  at  his  election: 
and  it  was  held  that  the  ^ntee  became 
a  tenant  In  common  with  the  owners  of  the 
hirger  tract  and  so  remained  until  the  t^- 
ancy  In  common  was  severed  by  the  gran- 
tee, by  the  exercise  of  tils  election  to  locate 
the  quantity  granted  to  him.  There  are 
many  other  cases  to  tbe  same  effect  A  cod- 
veyauce  of  a  definite  numbw  of  acres,  or 
any  other  definite  quantity  of  land,  parcel 
of  a  tract  containing  a  larger  number  of 
acres,  or  a  larger  quantity  of  land,  if  the 
amount  conveyed  be  not  located  by  the  deed. 
Is  construed  as  conveying  an  undivided  in- 
terest In  tbe  larger  tract;  for  such  Is  the 
manifest  Intent  of  the  parties,  and  the  con- 
struction la  the  same,  whether  the  Interest 
conveyed  be  measured  by  acres  or  by  a  frac- 
tional subdivision,  such  as  a  half,  a  qnart«-, 
or  the  Uke.  In  GIbbs  v.  Swift  12  Cush. 
803,  the  grantor  conveyed  to  the  grantee 
"211  undivided  acres  of  land  out  of  a  tract 
of  eighteen  hundred  and  seventy-eight 
acres";  the  judge,  the  great  Chief  Jnstlce 
Shaw,  at  pages  397  and  398.  saying:  **We 
are,  then,  brought  to  conrider  the  term 
of  this  deed,  what  was  the  nature  and  chai^ 
acter  of  the  ratate  given  by  It  and  the 
rights  and  obligations  of  the  parties  under 
it.  It  certainly  was  not  a  joint  estate.  It 
had  none  of  the  characterlatics  of  a  Joint 
estate.  Tbe  grantor  had  tormextj  owned 
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the  wbole^  and  let  In  the  grantee  to  a  part, 
wbich  Is  described.   It  was  no  sbare  or  ali- 
quot part  In  severalty ;  for  It  was  not  lo- 
cated on  any  part  of  the  tract    It  was,  in 
terms,  a  (tven  number  of  undivided  acres, 
— two  hundred  and  eleven  out  of  &  tract 
described  aa  containing  eighteen  hundred 
and  seventy-eight  acres,— In  quality  and  priv- 
ileges equal  In  every  respect  with  the  re- 
mainder.  Whether  such  grant  gave  the  gran- 
tee an  election  to  take  his  grant  In  acy  part 
of  the  tract  It  is  not  necessary  to  decide, 
for  he  made  no  such  election.   But  It  gave 
him  a  ^are,  as  t^ant  in  common,  of  the 
"Whole  tract.  In  tne  propoi-tion  which  two 
hundred  and  eleven  hears  to  eighteen  hun- 
dred and  seveDty-eight."   The  same  doctrlue 
iB  set  forth  In  Sheafe  y.  Walt,  30  Vt  736, 
T37,  the  court  saying:   "The  conveyance 
must  be  regarded  as  a  deed  of  an  undivided 
Interest,  or  dse  be  void.   If  the  deed  had 
been  expressed  tnus:    "Thirty-six  acres  of 
undivided  land  in  said  lot, '—no  question  could 
have  arisen  but  that  it  would  hare  been  a 
grant  of  undivided  land  to  be  held  In  com- 
mon."  There  Is  nothing  tn  the  case  of 
Swayze  v.  McCrossin,  13  Smedes  &  M.  820. 
or  In  the  other  cases  cited  for  appellants, 
which  contravene  this  doctrine.  Affirmed. 


ATKINSON  et  si.  v  FBLDEB  et  al. 
(Supreme  Court  of  Mississippi.    Feb.  4,  1901.) 
UORTOAGBS— FOaSCIiOSURB— REOPBNINO 
CASE  ArrSR  DECISION— BXTEHT 
OF  RSUBP. 

1.  A  motion  to  remand  a  mortgage  foreclo- 
sure suit  for  the  taking  of  additional  testimony 
after  a  decision  has  been  rendered  by  the  chan- 
cellor b  properly  overruled. 

2.  The  fact  tnat  the  equitable  feature  of  a 
snit  to  foreclose  a  mortgage  is  not  available  be- 
cause of  a  defense  interposed  thereto  does  not 
preclude  a  court  of  chancery  from  allowing  a 
recovery  on  the  morteaee  debt,  though  that  is 
bssed  on  a  purely  legal  right. 

Appeal  from  chancery  court,  Amite  county; 
Claude  Pintnrd,  Chancellor. 

Bill  by  Clinton  Atliinson  and  others  against 
D.  C.  Felder  and  another.  From  ^  decree 
dismissing  the  bill,  complainants  appeal.  Af- 
firmed In  part,  and  reversed  in  part. 

D.  a  Felder  and  his  wife,  A.  Si  Felder, 
on  the  Uth  day  of  April.  1890,  executed  and 
d^vercd  to  (Uinton  Atkinson  their  three 
Joint  and  several  notes,  and,  to  secure  the 
same,  a  deed  of  trust  m  240  acres  of  land. 
Default  was  made  In  the  payment  of  the 
notes,  and  Atkinson  filed  the  bill  in  this  case 
Id  the  chancery  court  of  Amite  cotmty  seek- 
ing to  foreclose  the  deed  of  trust,  and  pray- 
ed for  general  relief.  The  defendants,  Mr. 
and  Mrs.  Felder^  answered  the  bill,  and  made 
their  answer  a  cross  MIL  The  defense  made 
by  the  answer  was  that  the  lands  conv^ed 
the  deed  of  trust  were  the  property  of 
31x1.  Felder,  and  that  the  debt  sought  to 
be  aeeored  was  the  individual  debt  of  Mr. 
FeUer.  ud  fbat  at  the  date  oC  the  ezecfr- 


tloQ  of  the  notes  and  deed  of  trust  Mrs. 
Felder  was.  and  had  been  for  some  time.  In- 
sane. The  cross  bill  prayed  for  the  cancel- 
lation of  the  trust  deed  on  the  lands  as  a 
cloud  on  Mrs.  Folder's  title.  Complainants 
answered  the  cross  bill,  denying  the  insanity 
of  Mrs.  Felder,  and  that  the  debt  was  the 
individual  debt  of  Mr.  Felder.  The  cause 
was  set  for  hearing  at  the  December  term, 
1S9T.  and  was  then  heard,  the  witnesses  tes- 
tifying In  opra  court  The  chancellor  took 
the  case  under  advlsem^it,  and  rendered  a 
final  decree  at  the  May  term.  1808.  The 
final  decree  dismissed  CDmpIainaots'  bill  whol- 
ly, and  adjudged  the  deed,  as  well  as  the 
notes,  void  as  to  Mrs.  Felder,  and  canceled 
the  deed  as  a  cloud  on  her  title.  From  that 
decree,  complainants  appealed. 

McWIllle  &  Thompson,  for  appellants. 
Theo.  McKnIght,  for  appellees. 

TERRAL,  J.  This  case  waa  submitted  to 
the  decision  of  the  court  at  the  December 
term,  1S07.  and  it  was  taken  under  advise- 
ment by  the  chancellor.  At  the  May  term, 
1898,  of  said  court  the  chancellor  rendered 
his  decision,  but  at  that  term  the  appellants 
asked  that  the  case  be  remanded  to  the  docket 
for  the  taking  of  other  evidence.  The  court 
overruled  the  motion  to  remand,  and,  we 
think,  properly  so.  ruled.  Wood  v.  Mann,  2 
Sumn.  316,  Fed.  Cas.  No.  17,953.  Wo  are, 
however,  of  the  opinion  that  the  complain- 
ant should  have  had  a  decree  for  the  recov- 
ery of  his  debt  against  D.  C.  Felder.  It  is  a 
principle  relating  to  the  concurrent  Jurisdic- 
tion of  courts  that,  when  there  is  a  distinct 
and  eqnitable  featUK  belonging  to  the  case, 
and  the  chancery  court  has  taken  Jurisdic- 
tion of  the  case  In  consequence  of  such  equlta- 
Ue  feature  or  incident,  it  will  adjudicate  all 
the  rights  of  the  parties  touching  the  aubject- 
mntter  of  litigation.  The  right  to  record 
the  money  on  the  note  sued  on  is  a  purely 
legal  right,  but  the  foreclosiire  of  the  mortr 
gage,  which  Is  an  inddent  to  the  recovery 
on  the  note,  is  strictly  an  equitsble  right, 
whlA  a  conrt  of  law  does  not  regard;  and, 
the  mortgagee  having  properly  brought  his 
suit  in  equity  for  the  recovery  of  the  debt 
and  the  foreclosure  of  the  mortgage  because 
the  procedure  at  law  is  inadequate  to  that 
end,  be  Is  entitled  to  complete  relief  in  that 
court.  And  the  fact  that  the  equitable  tttf 
ture  of  the  suit  Is  not  available  because  of 
some  defense  arising  thereto  does  not  i«e- 
dude  the  court  frcon  giving  a  recovery  for 
the  money  claimed,  though  that,  as  It  turns 
out,  Is  based  upon  a  purely  legal  right.  The 
court,  having  lawfully  taken  Jurisdiction,  Is 
entitled  to  proceed,  and  to  adjust  whatever 
rights  may  exist  betwe^  the  parties  of  what- 
ever kind,  and  though  strictly  legal  This 
principle  of  the  chancery  court  governs  It  In 
many  cases  analogous  to  foreclosure  suits, 
and  the  Inclination  of  ooorts  la  to  have  all 
the  rights  at  pattiea  relating  to  a  ain^  anh* 
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Ject  Adjiuted  In  one  salt;  and  especially  m 
since  section  692,  Ann.  Code,  authorizes  the 
conrt  to  render  a  personal  decree  against  the 
mortgagor  for  the  balance  due  after  a  sale 
of  the  mortgaged  estate  has  been  made,  and 
the  proceeds  have  been  applied  In  [layment 
of  the  debt  This  statute  confers  a  Jurlsdic- 
tioD  If  none  existed  before  its  passage.  This 
consideration  Is  re-enforced  by  section  147 
of  the  constitution,  which  validates  Judg^ 
meuts  and  decrees  of  courts  when  rendered 
In  mistake  or  In  error  of  jurisdiction.  The 
decree  Is  affirmed  as  to  Mrs.  Felder,  and  It 
la  reversed  as  to  D.  0.  Felder,  and  the  case 
l8  remanded  for  further  proceedings. 


'  HJjINOIS  gent.  R.  CO.  r.  ARNOLA. 

{Suprane  Conrt  of  Missisa^I.    March  11, 
1901.) 

BAILROAOS-CROSSINOS-^NJUBT  TO 

LICENSEE. 

Where  a  path  across  a  railroad  company's 
lot  was  used  IndiscrimiQately  by  all  the  citizens 
of  a  town,  bnl  without  any  indneemeDt  held  out 
by  such  company  for  them  to  ase  it,  one  going 
along  such  path  for  her  own  convenience  was  a 
liceDsee,  and  could  not  recover  for  injury  pus- 
tained  throogti  the  negligence  of  a  servant  of 
the  railroad  company  which  did  not  amount  to 
a  willful  or  wanton  wrong. 

Appeal  from  circuit  court,  Coplab  county; 
Robert  Powell,  Judge. 

Action  by  Mary  Amola  against  the  Illinois 
Central  Railroad  Company.  From  a  Judg- 
ment tar  plaintlfl,  defendant  appeals.  Be- 
versed. 

Mayes  &  Harris,  for  appellant.  J.  S.  Sex- 
ton and  R.  P.  Willing,  Jr.,  for  appellee. 

TBRRAL,  J.  The  appellee.  In  order  to 
SToId  making  the  angle  of  the  street  comer, 
crossed  the  lot  of  the  appellant,  and  by  the 
negligence  of  its  servant  engaged  in  painting 
a  water  tank  thereon,  was  seriously  Injured. 
The  path  across  the  lot  of  appellant  was  used 
indiscriminately  by  all  the  citizens  of  Crystal 
Springs,  but  without  any  Inducement  held  out 
by  the  railroad  company  for  them  to  do  so. 
The  appellee  was  not  on  business  with  the 
company,  but  was  upon  its  lot  of  land  in  pur- 
suit of  her  own  pleasure  and  errand.  She 
was  a  mere  licensee,  and  the  appellant  owed 
her  no  duty  except  that  of  not  Inflicting  upon 
her  a  willful  or  wanton  wrong.  The  appellee 
was  Injured  by  the  negligence  of  one  of  appel- 
lant's  servante,  and  for  that  negligence  the 
SMKllant  la  not  liable.  A  person  who,  with- 
out the  invitation  or  inducement  of  the  own- 
er, goes  upon  the  land  or  premises  of  such 
owner,  takes  such  permission  with  all  the 
dangers  attending  It.  A  master  Is  not  re- 
sponsible to  a  servant  for  the  negligence  of  a 
fellow  servant;  a  fortiori,  he  Is  not  respon- 
sible to  a  stranger  for  such  negligence.  The 
appellee.  In  going  upon  the  private  lands  of 
the  appellant,  took  upon  herself  all  the  risks 
ci  such  atry.  The  damage  suffered  by  her 


Is  not  an  Injury  for  which  an  action  Ilea. 
Batchelor  t.  Fortescne,  11  Q.  B.  I^.  474; 
Hounsell  T.  Smyth,7  0.  B.  (N.S.)  7S1;  Redlgan 
T.  Railroad  Co.,  155  Mass.  144,  28  N.  B.  1133, 
14  L.  R.  A.  276;  Collls  v.  Selden,  S  I*.  U.  C 
P.  495;  Gautret  v.  Egerton,  2  L.  R.  C  P. 
871.  Reversed,  and  Judgment  altered  hem 
for  appellant 

GRAVES  et  al.  v.  CITY  OF  BIT^OXL 

(Supreme  Court  of  Mississippi.    April  15^ 
1901.) 

MUNICIPALITIEB—AUTHORITT  OP  MARKET 
CLERK  TO  LEASE  UARKBT  STALLS. 
A  city  ordinance  placed  the  pnblic  market 
under  the  supervision  of  the  market  derk, 
whose  duty  it  was  to  lease  the  stalls  at  snch 
price  and  for  such  length  of  time  as  might  be 
fixed  b^  the  mayor  and  aldermen  by  resointion 
from  time  to  time,  provided  such  stalls  should 
not  be  rented  for  less  than  a  minimum  price 
fixed;  and  by  a  section  of  such  ordinance  fixed 
such  price.  Beld,  that  approval  of  his  action 
Id  renting  stalls  at  the  minimimi  price  waa  not 
necessary,  and  the  power  to  lease  at  snch  pries 
could  not  be  revoked  as  to  leases  already  made, 
and  paid  in  advance. 

Appeal  from  chancery  court.  HurlaoK  coun- 
ty; N.  a  Hill,  Chancer. 

Suit  by  H.  T.  Graves  and  others  asalnst 
the  city  of  Blloxl.  From  a  decree  for  de- 
fendant, plaintiffs  appeal.  Reversed. 

On  or  about  May  1,  1900,  H.  T.  GraTes. 
J.  T.  Swetman,  and  N.  Borrles  leased  from 
R.  M.  Moseley,  market  <derk  of  the  dty  of 
Bilozl,  stalls  Kos.  1  and  2  of  the  public  mar- 
ket of  said  city  for  one  year,  and  paid  said 
Moseley  $175  each  for  the  two  stails*  en- 
tered Into  posaession,  and  began  the  business 
of  butchers.  Soon  afterwards  the  mayor 
and  board  of  aldermen  of  Blloxl,  by  a  mo- 
tion adopted  by  that  body,  rejected  the  bid 
of  appellants,  and  Instructed  the  market 
clerk  to  refund  the  money,  and  on  the  same 
day  adopted  a  resolution  directing  the  mar- 
ket clerk  to  let  out  said  stalls  to  the  highest 
and  best  bidder.  The  market  cleik.  In  ac- 
cordance with  the  provisions  of  the  resolu- 
tions of*the  mayor  and  board  of  aldermai, 
advertised  that  he  would,  on  the  12th  day 
of  May,  <^er  for  sale  to  the  highest  bidder 
the  stalls  In  the  city  maiicet  Appellants 
then  filed  their  bill  In  the  chancery  court, 
setting  up  the  fact  that  they  had  rented 
from  the  market  clerk  stalls  Nm.  1  and  2, 
in  accordance  with  tne  provisions  of  Ordi- 
nance 198  of  the  city  of  Blloxl;  that  said 
ordinance  authorized  the  market  clerk  to 
make  said  lease.  Said  Ordinance  19S  waa 
made  an  exhibit  to  the  blU.  SecUoos  1,  %  8; 
and  9  are  as  follows: 

"Section  1.  Be  it  ordained  by  the  mayor 
and  board  of  alderm«i  of  the  city  of  Blloxl, 
that  the  public  maricet  in  the  city  of  BUoxl, 
located  at  the  corner  of  Main  street  and 
Howard  avoiue,  be  under  the  control  and 
supervision  of  ■  msAet  tiletkt  to  be  appoint* 
ed  by  the  mayor  and  board  of  aldermeo,  who 
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mhmU  hare  fall  power  ind  attthority.  and 
-whose  Auty  tt  thall  be,  to  carry  Into  effect 
mnd  to  enforce  all  the  roles  and  regulations 

hereinafter  provided,"  etc. 

"Sec-  Z  Be  It  farther  wdalned,  that  It 
shall  be  the  duty  of  said  market  clerk  to 
lease  the  Btalls  In  said  public  mariiet  to 
such  persouB,  and  at  such  price,  and  for  such 
length  of  time,  as  may  be  fixed  by  the  mayor 
and  board  of  aldermen  by  resolution  from 
time  to  time:  provided  such  stall  shall  not  be 
rented  for  less  than  the  minimum  price  hen- 
Inafter  fixed." 

"Sec.  8.  Be  It  further  ordained,  that  the 
minimum  price  of  said  stalls  and  stands  shall 
be  as  follows:  First  stall,  $175.00;  second 
stall  917S.OO;  third  stall,  |1D6.00;  fourth 
stall,   •   •   •   per  year,"  etc. 

"Sec.  9.  Be  it  further  ordained,  that  it 
shall  be  the  duty  of  said  market  clerk  to 
collect  In  advance  all  rents  and  license  fees 
provided  for  in  this  ordinance,  and  to  pay 
the  same  over  to  the  city  treasury  immedi- 
ately on  such  collections,  and  said  market 
clerk  shall  keep  a  true  and  correct  record 
of  all  the  money  taken  In  by  bim  tor  the 
rent  of  said  stalls  or  stands  or  license  fees 
collected  under  this  ordinance,  and  shall 
snbmlt  the  record  in  this  section  reqalred 
to  be  kept  to  the  city  board  at  Its  r^lar 
monthly  meetings,  for  inspection,  examina- 
tion, and  approval." 

Tile  prayer  of  the  bill  was  for  an  Injunc- 
tion restraining  the  city  of  Blloxl  and  the 
market  cl«rk  from  undertaking  to  enforce 
Its  reaolntion  to  sell  stalls  1  and  2  in  the 
market  bonse,  from  sdling  same  as  adver- 
tised, or  from  otherwise  Interfering  with 
Gomidainaiits  in  the  ezerdse  of  their  rights 
vnAtae  the  lease  of  said  stalls.  The  flat 
was  granted  by  the  chancellor,  bond  was 
given,  and  the  writ  of  Injunction  was  Issued. 
To  this  biU  the  city  of  Biloxi  and  Moseley, 
the  market  clerk,  demurred,  raising  among 
other  grounds  thtt  Moseley  had  no  authority 
to  let  out  the  stalls  without  express  direc- 
tion by  resolution  of  the  board  of  aldermen. 
A  motion  was  made  to  dissolve  the  Injunc- 
tion, and  on  the  hearing  of  the  motion  the 
chancellor  sustained  it,  and  dissolved  the 
Injnnctifm.  From  this  decree  this  appeal  is 
prosecnted. 

W.  H.  Haybln  and  Neville  ft  Griffith,  for 
anwllants.   Harper  ft  Potter,  for  asv>^ee. 

TBRRAIi,  J.  We  are  Inclined  to  the  opin- 
ion that  the  ordinance  of  the  city  of  Biloxi 
authorized  market  clerk  Moseley  to  rent  the 
stalls  of  the  city  market  at  the  minimum 
prices  fixed  by  It,  and  that  Graves,  Swet- 
man,  and  Borries,  who  took  possession  of 
said  stalls  under  said  contract,  aud  paid  the 
purchase  price,  are  entitled  to  hold  the  same; 
and  the  city  authorities  may  not  deny  the 
market  clerk  to  have  the  power  with  which 
he  was  apparently  clothed  by  their  ordi- 
nance. The  several  sections  of  Ordinance 
No.  198,  espedaUy  sections  2, 8,  and  9,  would 


seem  to  authorise  the  market  clerk  to  roit 
out  the  stalls  of  the  market  at  the  prices 
fixed  by  section  8;  and  this  authority  of  tbe 
market  clerk,  wbm  exercised  by  renting 
of  the  stalls,  may  not  be  revoked  as  to  leases 
made  before  such  revocation.  Nor  do  we 
think  any  approval  of  the  action  of  the  mar- 
ket clerk  was  necessary  to  Its  validity.  Tbs 
decree  dissolving  the  Injunction  is  rerosed, 
the  injunction  Is  reinstated,  and  the  case  Is 
remanded  for  further  proceedings. 


HOLDEB,  Auditor,  t.  BOND. 
(Supreme  Court  of  Mlarfssip^    Bfarch  U, 
1901.) 

LWBBI  DI8TKIGTS— DIVISION-TAZAnON. 
Where  land  situated  in  a  county  wtierein 
there  was  no  levee  tax  was  subsequently  In- 
cluded by  act  of  legislature  witbiu  tbe  bouud- 
ariea  of  another  county  comprised  witbin  a 
levee  district  wherein  there  was  a  levee  tax, 
such  laud  is  subject  thereto. 

Appeal  from  chancery  court,  Issaquena 
county;  A.  H.  Longlno,  Chancellor. 

Proceedings  by  Carroll  M.  Bond  against  W. 
D.  Holder,  auditor.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

This  Is  a  suit  to  compel  the  said  auditor 
to  release  the  claim  set  up  by  said  state  to 
certain  lands  in  Issaquena  county,  by  reason 
of  a  sale  of  same  for  taxes,  and  to  recover 
levee  taxes  paid  to  the  tax  collector  of  said 
county  under  protest.  The  land  in  contro- 
versy had  been  In  Warren,  which  county  is 
not  in  tbe  levee  district,  but  was  in  1876,  by 
act  of  the  legislature,  taken  from  Warren 
and  put  In  Iseaquena  county,  in  order  to  com- 
pensate it  for  territory  takei  from  it  for  the 
construction  of  Sharkey  coimty.  By  the  Acts 
of  1877  all  of  Issaquena  county  was  put  In 
the  Mississippi  levee  district,  and  the  tax  col- 
lector proceeded  to  collect  levee  taxes  on  all 
lands  not  between  the  levee  and  the  river. 
In  1896.  the  tax  collector  demanded  of  ap- 
pellee the  sum  of  $92.72,  of  which  sum  $31.91 
was  for  state  and  county  taxes,  and  $60.80 
was  for  levee  taxes.  Appellee  tendered  to 
the  tax  collector  the  county  and  state  taxes, 
but  refused  to  pay  the  levee  taxes,  claiming 
that  his  lands  were  not  subject  to  levee  tax. 
The  tax  collector  refused  to  take  the  sum 
tendered  unless  the  whole  amoimt  was  paid, 
and  on  the  first  Monday  of  March,  1897.  sold 
the  lands  for  taxes,  which  were  struck  off  to 
the  state.  Ai^lee  then  filed  this  suit,  set- 
ting up  that  the  levee  afforded  his  lands  no 
protection;  that  said  lands  were  situated 
southeast  of  the  levee,  and  subject  to  annual 
Inundations  from  the  river;  that  the  levee  Is 
a  damage  to  his  lands,  as  It  raises  tbe  fiood 
line  higher  than  It  would  othwwiae  be  raised; 
that,  as  bis  lauds  were  unprotected  by  tbe 
levee,  they  were  not  subject  to  levee  taxes. 
The  defendant  In  his  answer  denied  the  ma- 
terial allegations  of  the  Mil,  and  on  final 
hearing  In  the  court  b^ow,  then  wm  m  de- 
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eie»  graatliig  the  prajer  of  oompUinaot's 
bill,  and  imjoining  tbe  tax  collector  from  col- 
loctlue  aoj  levee  taxes  on  complAin ant's 
luula.  Vtom  tlii«  decree  tbe  auditor  ap- 
peals. 

Walter  Sillers,  for  appellant  Sh^ton  A 
Brnnlnnl,  for  appdlee. 

OALHOON.  X  Adhering  te  tbe  <^Ixdon  In 
Bmltb  T.  Willis,  reported  In  S  Sooth.  878; 
tills  case  la  rerened.  and  bill  dlimlsaed. 


YAZOO  &  M.  V.  R.  CO.  t.  BDWARDa 

(Sapreme  Court  of  MIssIssippL    March  11, 
1901.) 

ABSTAACTS  OF  TITLE  —  CO0NTT  RECORDS  — 
KXaPINO  UP  TO  DATB-COST— LIABILITT 
or  PROPBRTT  OWNBR. 

Under  Code  1892,  S  301.  as  amended  by 
Laws  1S98,  p.  59,  providing  that  the  board  of 
coanty  Buperrisors  maj  purchase  or  have  made 
a  complete  abstract  of  titles  to  land  in  tbe 
cottD^.  which  shall  be  Icept  in  the  chancery 
clerk's  oittce  as  a  pnblic  record;  and  aection 
1991w,  providing  that  the  chancery  clerk  shall 
recelre  a  certain  sum  for  each  labdiTiaion  for 
abstracting  a  deed, — the  abstracts  of  title 
should  be  kept  up  to  date  at  all  times,  for 
doing  wliich  the  chancery  clerk  may  recoT<?r 
tike  prescribed  amomtt  from  the  owner  of  the 
pro^rty. 

Appeal  from  drcntt  court,  B<^Tar  connty; 
F.  B.  I^rkln,  Judge. 

Action  by  L.  B.  Bdwarda  against  the 
Yaaoo  &  MlSfllBsippl  YaUey  Ballroad  Com- 
pany. From  a  Jndgmait  In  faTor  of  plalor 
tiff,  defendant  appeals.  Affirmed. 

The  Yazoo  &  Mississippi  Valley  Railroad 
Company  filed  with  L.  E.  Edwards,  wbo  Is 
chancery  clerk  of  Bolivar  county,  a  deed  to 
certain  lands.  He  recorded  the  deed,  and, 
as  the  board  of  supervisors  of  Bolivar  coun- 
ty had  provided  for  a  record  of  abstracts  of 
titles  to  be  kept  In  the  olflce  of  tbe  chancery 
clerk  of  said  county  as  a  public  record  in 
accordance  with  section  301  of  the  Code  of 
1802,  abstracted  tbe  deed  on  the  public  ab- 
stract titles  kept  in  his  office.  Appellee  then 
rendered  a  bill  of  f 199.80,— $13.eo  for  record- 
ing, and  $185.70  for  aostractlng.  The  ab- 
stract fees  the  railroad  company  refused  to 
pay,  but  tendered  the  record  fees.  Appellee 
refused  to  take  the  record  fees  without  the 
whole  amount  of  the  bill,  and  sued  for  tbe 
whole  amount  At  tbe  trial  In  the  court 
below.  Judgment  was  rendered  In  favor  of 
plaidtiff  for  tbe  full  amount  sned  for.  and 
defendant  appeals. 

Mayea  &  Harris,  tor  ai^ellant  Fontaine 
Jooea,  for  appellee. 

WHITFIBLD,  O.  J.  Gerefnl  considera- 
tion of  section  801  of  tbe  Code  of  1802,  as 
amended  by  Laws  1898.  p.  69,  in  connection 
with  section  1991w.  makes  it  clear  that  the 
object  of  tbe  law  was  to  have  boards  of  sn- 


pervisora  provlda  an  abstract  of 
tben  keep  it  np  to  date  at  all 
would  have  been  worse  than  Id 
provided  for  the  purchase  or  nuifcl 
an  abstract  of  title  unless  tbe  ^a^ 
Tided  at  tbe  aame  time  tbat  St 
regulai'ly  kept  op  to  date.  Farai 
section  1991.  relates  ezclualvf^  t 
stracts  oi  title  and  Its  sectional  h 
act  la  dearly  constltutlonaL  7^ 
merit  In  any  of  tbe  contentions  of 
lant.  Judgment  afBrmed. 


SHINGLBUn-nJOHNSON  CO.  t. 
COTTON  WAREHOUSB  < 

(Supreme  Court  of  Missisdppi.  1 
180L) 

WARSHOUSBnCBK— LIEN— VAWER 
ERY— LIEN  ON  CROPS— WAREHOUi 
—  TRANSFER  —  APPEAL  —  QUE:S' 
JURY, 

1.  A  warehonaeman,  receiving  cert 
property  belonsing  to  the  same  baj 
tinct  bailments,  and  who  delivered  a 
erty  constituting  one  bailment  witfa 
ing  his  charge  therefor,  has  no  lien 
received  under  a  ditFerent  ballmeni 
liea  of  a  wai-ehousemau  is  apeciai. 
by  surrendering  all  the  property 
the  particular  bailment. 

2.  Code  1892,  {  2682,  creatiDg  a  U 
of  any  person  who  assists  in  prepa: 
for  market,  does  not  create  a  lieu 
a  warehouseman  who  receives  and 
ton  for  the  purpose  of  sale  and  sM 
not  for  the  porpose  of  preparing  it  : 

8.  The  transfer  of  a  warehoase  n 
out  indorsement,  when  made  with  a 
to  pass  title  to  the  property,  cnkstiti 
transfer  of  the  property. 

4.  Where  a  tmllor  tranafera  wai 
oeipts  to  plaintiff  for  the  purpose 
title  to  the  property,  but  fails  to  in< 
and  Kuoh  objection  to  the  receipts  1 
in  the  trial  court  in  an  action  by 
recover  the  goods  from  tbt  wareht 
will  not  be  considered  on  appeid. 

Appeal  from  ctrcnlt  court,  Madia 

Robt  Powell,  Judge. 

Replevin  by  the  Shlngleor-Johi 
pany  against  the  Canton  Cotton  ' 
Company.  From  a  Judgment  in  ft 
defendant,  plaintiff  appeals.  Reve 

H.  B.  Greaves,  toe  appellant.  Y 
ell,  for  appellee. 

TBBRAL,  J.  Tbe  appellant  so 
pelleo  in  replevin  for  68  bales  of  c 
before  suit  brought  demanded  tbe  i 
said  50  bales  of  cotton,  and  offei 
warehouse  company  all  storage 
charges,  amounting  to  (124.S0,  upo 
ton.  The  warehouse  company  refu 
Uvery  of  tbe  cotton  unless  qppell 
pay  It  tbe  storage  and  other  cbai 
other  bales  of  cottu!.  amounting 
previously  delivered  appellee  to 
For  some  reason  appellant  dedlned 
charges  on  prevlons  ballnmtL  I 
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from  the  evidence  tbat  a  separate  receipt  was 
Sfivea  tor  each  bale  of  cotton,  and  there  waa 
no  connection  between  the  bailment  of  the  68 
bales  of  cotton  sned  for  and  the  prior  bail- 
ment of  the  79  bales  of  cotton,  npon  which 
9182.89  was  claimed  as  charges.  A  Judgment 
waa  rendered  against  appellant  for  the  ex- 
penaes  on  the  79  bales  of  cotton  as  well  as 
that  on  the  08  bales  sued  for.  In  that  respect 
It  la  claimed  that  the  court  erred. 

1.  The  contention  ot  the  appellee  that  ft 
warehouse  Hen  Is  a  general  lien,  and  gives  a 
right  to  retain  for  a  balance  of  accounts  re- 
lating to  similar  dealings,  is  not  to  be  main- 
tained. It  is  a  common-law  lien,  which  is  the 
creature  of  policy,  and  Is  a  specific  or  particu- 
lar lien,  which  attaches  only  upon  each  sepa- 
rate bailment,  and  Is  lost  when  all  the  articles 
of  each  bailment  are  delivered  to  the  bailor  or 
Ills  assignee.  Ang.  Carr.  i  66,  and  notes; 
Scott  V.  Jester.  13  AA.  446;  Steinman  v.  Wll- 
IdnB,  42  Am.  Dec.  267;  Nortbmp  t.  Bank,  27 
lU.  App.  529. 

2.  The  contention  that  a  warehouseman,  un- 
der section  2682,  Code  1892,  has  a  lien  on  cot- 
ton raised  in  this  state  for  storage  and  other 
charges  connected  therewith,  1b  not  supported 
by  any  reasonable  construction  of  that  sec- 
tion. The  cotton  here  was  not  in  the  ware- 
house to  prepare  It  for  marlcet,  but  was  at 
the  market,  and  was  there  for  sale  or  ship- 
ment and  the  charges  claimed  were  the  ac- 
cessory incidents  to  the  handling  ot  the  cot- 
ton then  in  the  market  It  Is  not  covered,  we 
think,  by  section  2682. 

8.  On  the  delivery  of  each  bale  of  cotton 
at  the  warehouse  by  the  farmer  bringing  It  In 
for  sale,  a  receipt  was  given  of  the  following 
tenor:  "No.  14,400.  Beceived  of  John  Jones 
one  bale  of  cotton  In  apimrent  good  order. 
Mark,   ;  No.  — — ;  wel^t  500;  re- 
marks:  .   H.  W.  Campbell,  Manager." 

Responsible  for  loss  or  damage  by  flre  or  wa- 
ter. This  bale  of  cotton  to  be  delivered  only 
on  this  receipt  properly  indorsed."  It  Is  not 
denied  bnt  that  appellant  had  bought  the  59 
bales  of  cotton  from  the  owners,  and  had  re- 
ceived these  unindorsed  receipts  as  a  symboli- 
cal delivery  of  the  bales  of  cotton;  that,  as 
betweoi  the  bailor  and  the  assignee,  the  prop- 
erty was  Intended  to  be  passed  to  the  assignee 
by  the  delivery  of  the  unindorsed  receipts. 
The  intention  of  the  parties  gives  effect  to 
their  acts  as  a  valid  transfer  of  the  property. 
Allen  V.  Williams.  12  Pick.  297;  Bank  v.  Dear- 
born, 115  Mass.  219;  Bank  v.  Boss,  9  Mo. 
App.  399;  Llckbarrow  v.  Mason,  1  Smith, 
Lead.  Cas.  (8th  Ed.)  1209.  However,  no  ob- 
jection was  made  in- the  court  below  to  the  re- 
cdpta  because  not  Indorsed,  and  the  objection 
comes  too  late  when  made  here  for  the  first 
time. 

The  appellant  upon  the  case  as  made  by 
the  record,  was  entitled  to  recover  npon  the 
amount  of  charge  tendered  by  It  upon  the  09 
bales  of  cotton,  with  all  costs  to  be  borne  by 
aivellee^  Berersed  and  remanded. 


AT.ATtAMA  Q.  g.  R.  00.  V.  JOHNSTON. 

fSapreme  Court  of  Alabama.  Jao.  24,  1S01.) 

riHKS  SET  BY  LOCOMOTIVES— PLKADINO—BVI- 
DSNCB-OWNBRSHIF— DABIAQES  —  CR08S-BX- 
AMINATION— BURDEN  PROOf^-BlGHT  OT 
RBOOVBRT. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  destruction  of  the 
plaintiff's  houses,  fences,  orchards,  etc,  by  flre, 
a  comirfaint  which,  after  ailing  that  the 
defendant  owned  and  operated  a  railroad,  and 
that  the  plaintiff  owned  certain  honses,  fences, 
orchards,  etc.,  upon  a  certain  lot  near  said 
railroad,  then  avers  **that  the  defendant  ne^l- 
gently  caused  or  allowed  said  honses,  fencea, 
fencing,  trees,  orchards,  shmbb^ry,  and  plant* 
to  be  greatly  damuged  or  destroyed  by  means 
of  a  flre  communicated  from  or  by  means  of 
said  locomotive,"  sufficiently  state*  a  cause  of 
action,  and  is  not  subject  to  denumer  upon  the 
ground  of  uncertain^  and  Indefinlteneas  In  m 
allegations  of  negligence. 

2.  In  an  action  against  a  railroad  company 
to  recover  damages  resulting  from  flre  alleged 
to  have  been  caused  by-  the  negligent  escape 
of  sparltB  from  a  locomodve  running  on  de- 
fendant's road,  where  the  particular  engine 
which  caused  the  fire  cannot  be  deariy  and 
Batisfactorlly  identified.  It  Is  competent  for  the 

81aintiff  to  prove  that  the  defendant's  locomo- 
ves  habitually,  at  or  about  the  time  of  the 
occurrence,  threw  sparks  of  dangerous  ^se 
when  passing  alons  the  portion  of  the  load 
where  the  fire  origioated;  such  evidence  tend* 
ing  to  sustain  or  strengthen  the  inference  that 
the  fire  originated  from  the  cause  alleged. 

3.  In  an  action  agalnnt  a  railroad  company 
to  recover  damages  resultiog  from  a  flre  al- 
leged to  have  been  caused  by  the  negligent 
escape  of  sparks  from  a  locomotlvcF  on  the 
defendant's  rdad.  In  order  to  prove  title  to  the 
lands  on  which  the  house  that  was  burned  was 
located  it  ia  not  incumbent  upon  the  plaintiff 
to  introduce  written    evidence   thereof;  but 

Earol  proof  of  the  possession  of  such  property 
y  the  plaintiff  under  a  claim  of  ownership  I* 
admissible  as  evidence  of  title,  and  is  soffi* 
dent  to  raise  a  presumption  of  ownmldp,  In 
the  absence  ot  evidence  of  ownership  In  an- 
other. 

4.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  destruction  of 
houses  hy  flre  alleged  to  have  been  caused  by 
the  negligent  escape  of  sparks  from  locomo- 
tives running  on  the  defendant's  road,  though 
the  cost  of  building  new  houses  of  the  kind 
burned  Is  not  the  mterlon  by  which  to  meas- 
ure the  damages  caused  by  their  destruction, 
evidence  of  such  cost  is  relevant  as  tending  to 
show  what  was  the  value  of  the  houses  at  the 
time  of  the  fire. 

5.  In  such  a  case  the  diagrams  of  the  plan 
by  which  the  houses  were  constructed,  in  con- 
nection with  proof  that  such  diagrams  were 
correct,  are  admissible  in  evidence. 

6.  A  witness  may  be  questioned  on  cross- 
examination  about  matters  which  tend  to  show 
bias  or  partial!^  towards  the  party  by  whom 
he  Ib  introduced,  and,  in  an  action  against  a 
railroad  company  to  recover  damages,  it  Is 
permissible  for  the  plaintiff,  on  cross-examina- 
tion of  witnesses  introduced  by  the  defendant, 
to  show  that  they  were  furnished  fcee  trans*- 
portation  for  their  attendance  on  toe  tHal.  or 
that  they  were  given  the  general  privilege  of 
riding  on  the  defendant's  road;  such  evidence 
havinff  a  tendency  towards  establlahing  a  bias 
on  the  part  of  such  witnesses. 

7.  In  an  action  against  a  railroad  company 
to  recover  damages  resulting  from  fire  alfegea 
to  have  been  caosed  by  the  nefdlgent  escape 
«f  sparks  from  a  locomotive  running  on  de- 
fendant's road,  proof  by  the  plaintiff  that  the 
fire  waa  caused  by  Bpatvs  emitted  from  a  loco- 
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motlTe  rnoidnK  on  defendant's  road  raises  a 
premmption  of  negUgence  against  the  defend- 
ant, and  places  upon  it  the  burden  of  show- 
ing that  the  engines  operated  by  it  were  prop- 
erly constructed,  were  etiiiipped  with  approved 
devices  and  appliances  to  pt-ereot  the  e^cope  of 
sparks,  and  were  In  good  repair  and  prudentlr 
managed  and  controlled:  and  in  the  absence  of 
aach  proof,  or  of  any  evidence  tending  to  ahow 
ibe  exercise  of  care  on  the  part  of  the  de* 
fendant.  the  plaintiff  is  entitled  to  recover,  and 
the  court  correctly  instrurta  the  jury  that  the 
defendant  ia  guilty  of  negligence. 

8.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  destruction  of 
houses  by  flre  alleged  to  liave  been  caused  by 
the  negligent  escape  of  sparks  from  a  locomo- 
tive ronuing  on  defendant's  road,  where  the 
«*Tidence  for  the  plaintiff  tends  to  show  that 
the  flre  ori^nated  In  the  houses  from  sparks 
emitted  from  engines  of  the  defendant  that  had 
recently  passed  by  said  house,  aud  there  was 
other  evidence  tending  to  show  that  the  houses 
were  ignited  by  sparks  blown  by  a  hi^h  wind 
from  a  sawdust  pile  located  across  the  road 
from  the  plaintiff'a  houses,  but  it  was  further 
shown  that  said  sawdnst  pile  was  set  on  fire 
by  sparks  from  the  defendant's  engine,  a 
charge  is  free  from  error  which  instnicta  the 
Jury  that  the  defendant  was  responsible  for 
the  plaintiff's  loss  caused  by  the  fire,  whether 
or  not  the  fire  was  caused  by  the  sparlcs  emit- 
ted from  the  engine,  which  alighted  directly 
upon  the  houses  which  were  burned,  or  wbeth- 
BT  the  fire  was  caused  by  sparks  emitted  from 
the  pile  of  sawdust,  which  was  thrown  by  the 
wind  upon  the  houses  of  the  plaintiff;  such 
wind  not  being.  In  a  legal  sense,  an  eflicient 
Intervening  cause  which  directly  contributed  to 
the  injury  complained  of. 

Apiwal  from  dty  court  of  Birmingham; 
William  W.  WUberson.  Judge. 

Action  by  Mary  M.  Johnston  against  the 
Alabama  Great  Sonttaem  Kailroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

The  ctmiplaint  contained  but  one  count, 
which  waa  In  words  and  figures  as  follows: 
"Tbe  plaintiff  claims  of  the  defendant  seven 
thousand  five  hundred  dollars  as  damages 
for  that  heretofore,  to  wit,  on  the  12th  day 
of  July,  1896.  defendant  was  running  and  op- 
erating a  railroad  through  Tuscaloosa  county, 
Alabama,  and  was  running  and  operating  a 
locomotive  thereon;  that  plaintiff  owned  cer- 
tain houses,  fences,  fencing,  trees,  orchards, 
shrubbery,  and  plants  upon  a  certain  lot  or 
parcel  of  land  near  to  said  railroad,  which 
lot  of  land  la  described  as  follows,  viz. 
(here  follows  description  of  land];  that  de- 
fendant negligently  caused  or  allowed  said 
houses,  fences,  fencing,  trees,  orchards,  shrub- 
bery, and  plants  to  be  greatly  damaged  or 
destroyed  by  means  of  a  fire  communicated 
from  or  by  means  of  said  locomotive,  all  to 
plaintiff's  damage  $7,500.  Wherefore  she 
sues."  this  count  of  the  complaint  the 
defendant  demurred  upon  tbe  following 
grounds:  "(1)  For  that  said  complaint  states 
no  cause  of  action  against  tbis  defendant. 
(2;  For  that  said  complaint  la  Indefinite  and 
uncertain.  In  this:  that  It  does  not  inform 
the  defendant  In  what  respect  tbe  defendant 
was  negligent,  whereby  tbe  property  named 
In  tbe  complaint  was  damaged  or  destroyed. 
iS)  Vw  that  no  negilg^ice  of  the  defendant 


is  set  out  in  the  said  complaint,  but  tbe  neg- 
ligence complained  of  is  stated  merely  as  a 
conclusion  of  the  pleader."  This  demurrer 
was  overruled,  and  the  defendant  then  plead- 
ed the  general  Issue,  and  by  two  special  pleas 
set  up  the  contributory  negligence  of  tbe 
plaintiff.  In  that  there  was  located  on  the 
plalntlfTs  land,  near  the  railroad  trat^  a 
large  pile  of  sawdust,  which  had  been  de- 
posited on  said  land  by  persons  who  had 
theretofore  (grated  a  aawmlll;  that  said 
pile  of  sawdust  was  allowed  to  remain  there 
by  the  plaintiff,  and  It  had  caught  fire  from 
different  causes  at  various  times,  and  that 
notwithstanding  this  fact  tbe  plaintiff  allow- 
ed the  pile  of  sawdust  to  remain  there,  and 
that  at  the  time  of  the  fire  which  destroyed 
plaintiff's  houses  the  sawdust  pile  was  Ignit- 
ed, and  tbe  flre  was  communicated  to  the 
plaintiff's  property  from  said  sawdust  pile. 
The  material  facts  of  tbe  case  relating  to 
the  property  of  the  plaintiff  being  bnmed. 
and  the  way  in  which  the  fire  was  started, 
are  sufficiently  stated  In  the  opinion.  On  tbe 
examination  of  the  plaintiff  as  a  witness, 
she  was  asked  whether  or  not  she  was  the 
owner  of  the  real  estate  which  Is  described 
In  the  complaint,  and  upon  which  tbe  bouses 
that  were  burned  were  located.  Thereupon 
the  defendant's  counsel  asked  the  witness 
whether  she  bad  a  deed  to  the  real  estate, 
and,  upon  her  answering  that  she  did  have 
a  deed  to  the  property,  counsel  objected  to 
the  question  upon  the  ground  that  the  deed 
was  the  best  evidence,  and  parol  testimony- 
could  not  be  Introduced  to  prove  title  to  land 
when  a  deed  was  In  existence.  The  court 
sustained  this  objection,  Thereuptm  tbe 
plaintiff's  counsel  asked  the  witness:  **How 
long  have  you  been  In  possession  of  tbe  pn^ 
erty,  claiming  to  own  it?"  The  defendant 
objected  to  this  question  upon  the  same 
ground  that  was  interposed  to  the  other  ques- 
tion, and,  upon  the  plaintiff's  counael  stat- 
ing that  he  wished  to  prove  title  by  adverse 
possession  for  more  than  10  years,  tbe  court 
held  that  the  question  called  for  competent 
testimony,  and  overruled  the  defendant's  ob- 
jection. The  witness  testified  that  she  had 
been  In  possession  of.  the  property  14  years, 
claiming  it  as  her  own,  and  that  such  pos- 
session was  open  and  notorious,  and  that  she 
had  paid  taxes  on  It  the  whole  time.  Tbe 
defendant  moved  to  exclude  this  testimony 
upon  the  same  ground  of  the  objection  in- 
terposed to  the  question  which  evoked  the 
answer.  The  court  overruled  tbe  motion,  and 
the  defendant  duly  excepted.  The  plaintiff 
introduced  evidence  showing  that  her  houses, 
shrubbery,  and  fruit  trees  were  destroyed 
by  the  fire.  Upon  tbe  examination  of  one 
Mrs.  Emma  G.  Jones  as  a  witness  for  the 
defendant  snd  after  she  bad  testified  to  t^vo 
trains  having  passed  by  tbe  plalntilTs  bouses 
from  one  hour  to  one  hour  and  a  half  before 
tbe  flre  occurred,  she  was  asked  to  "tell  tbe 
Jury  whether  or  not  other  trains  on  tbe  Ala- 
bama Great  Southern  Kailroad  going  tbe  way 
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that  one  waa-goliis  on  that  day  at  tbat  time 
habitually  threw  aparlu."  The  defendant  ob* 
Je«ted  to  thU  qneatlon  upon  the  ground  that 
It  called  for  Illegal,  tmouterial,  and  Irrderant 
evidence.  The  court  orermled  the  objection, 
and  the  defendant  dnly  »cepted.  Upon  the 
witness  answering  **that  the  Alabama  Great 
Southern  engines  going  vtp  that  grade  ba- 
bitoally  threw  oat  a  large  amount  of  aparks 
about  that  time,"  the  defendant  moved  to  ex- 
clude this  testimony  upon  the  ground  that  It 
was  Irrelevant,  lUegal,  and  incompetent  The 
court  overruled  the  motian,  and  the  defend- 
ant duly  excepted.  Upon  the  cross-examina- 
tltm  of  some  of  the  witneasea  for  the  de- 
fendant, the  plalndfl  adced  tbem  the  foUow- 
iDg  question:  "Who  paid  your  fiire?"  And, 
upon  the  witnesses  answering  tbat  Uie  rail- 
road sent  a  ticket,  the  plalnUfl  thai  asked 
the  witnMs  whether  the  mllroad  company 
sent  them  a  pass?  To  eatdi  of  these  qaes- 
tltms  the  detoidant  objected  on  the  ground 
tbnt  It  called  for  Irrelevant  and  incompetent 
evidence,  and  moved  to  exclude  the  answers 
of  each  of  the  witnesses.  The  court  over- 
ruled the  objections  and  motions,  and  to 
eadi  of  tbese  rulings-  tbe  defendant  sep- 
arately excepted.  During  the  examination  of 
some  at  the  witnesses  the  philntlff  son^t 
to  prove  what  It  would  cost  to  build  new 
houses  similar  to  tiie  ones  that  were  destroyed 
by  Are.  To  each  of  such  quMtlons,  and  the 
evidence  introduced  showing  what  it  would 
cost  to  construct  new  bouses,  the  defendant 
effected  because  It  was  not  a  criterion  by 
which  tbe  jnry  was  to  arrive  at  their  verdict 
The  coort  overruled  each  of  the  objections, 
and  the  defendant  dnly  excepted.  In  the 
court's  oral  charge  to  the  jury,  he  instructed 
them.amongotherthIngs,  as  follows:  **Wben- 
ever  It  Is  shown  In  any  particular  case  that 
a  house  Is  destroyed  by  fire  tnm  a  locomo- 
tive, the  {Hesumptlon  at  once  arises.  In  the 
absence  of  evidence  to  the  contrary,  that  the 
engineer,  or  some  agent  of  the  company  hav- 
ing control  of  tbe  engine,  was  guilty  of  neg- 
ligence In  letting  those  sparks  be  thrown  out. 
If  the  company  was  ao  guilty  of  negligence, 
it  is  reqionslble  for  such  damages  aa  resulted 
through  its  negligence;  It  Is  responsible  for 
the  loss  cansed  by  tbe  fire.  That  is  true, 
gentlemen  of  tbe  Jury,  whether  or  not  the 
Are  was  caused  by  the  sparks  alighting  upon 
the  hooses  which  were  burned,  or  whether 
the  Are  was  fAused  by  sparics  alighting  from 
the  pile  of  aawdust  which  in  burning  was 
thrown  by  a  wind  against  the  houaes  that 
were  consumed.  That  Is  to  say.  If  the  rail- 
road company  was  guilty  of  negligence.  It  Is 
immaterial  whether  the  qpsrks  were  thrown 
direcdy  upon  tbe  tap  of  the  houses  which 
were  burned,  or  thrown  upon  a  pile  of  saw- 
dust, causing  the  sawdust  to  be  set  on  Are, 
snd  then  the  burning  sawdnat  was  blown 
apon  tbe  houses.  Ton  see.  In  either  event, 
tbe  result  would  be  the  same.  The  houses 
wnuhl  be  burned  19  by  the  sparks  falling  on 
tlitiui,  and  in  the  other      the  sparks  falling 


on  Ibe  aawdust  pile  and  then  communicated 
to  the  house;  and  the  blowing  of  a  wind 
—  Unless  it  was  a  wind  of  a  nature  and 
character  so  unusual  as  that  It  m^ht  not  be 
anticipated  by  anybody  that  any  such  wind 
would  occur,  the  blowing  of  a  wind  would 
not  be  such  an  intervening  cause  as  would 
relieve  the  company  of  responsibility.  Tbe 
reason  of  that  is  that  winds  are  accustomed 
to  blow  with  greater  or  less  severity  every- 
where. If  a  wind  is  high,  sparks  or  burn- 
ing brands  may  be  carried  from  one  place 
to  another,  and  if  the  wind  Is  low  they  may 
not  be;  but  the  carrying  of  a  burning  brand 
by  a  wind  from  one  place  to  another  Is  not 
sudi  sn  Intervening  cause  aa  would  relieve 
any  pei'sim  or  company  of  liability  for  negli- 
gence In  causing  a  Are  to  cnighiate  In  the 
place  where  It  drat  originated,  and  from 
which  the  burning  brand  waa  blown.'*  Tbe 
defendant  dnly  and  separately  excepted  to 
the  portion  of  the  charge  commencing  wlUt 
the  worda,  ^That  la  true,  gentlemen  of  tb» 
Jury,"  and  ending  with  the  last  sentence. 
Tbe  court  at  the  request  of  tbe  plaintiff, 
gave  to  the  Jury  the  following  written  charge: 
"If  the  Juiy  beUeve  the  evidence,  the  defoid- 
ant  raOroad  company  was  guilty  of  negli- 
gence." The  defendant  duly  executed  to  the 
giving  of  this  cbarge,  and  also  separatdy  ex- 
cepted to  the  court's  refusal  to  give  the  fol- 
lowing charges  requested  by  It:  "(1)  The 
court  charges  the  Jury  that  If  they  believe 
all  the  evldraoe  in  thhi  case,  they  must  And 
a  verdict  in  ftivw  of  the  defendant.  (2)  If 
the  Jury  believe  from  tbe  evidence  In  this 
case  tbat  the  Are  vnm  set  to  the  houses  of  the 
plaintiff  by  reaaon  of  the  wind  being  high 
and  blowing  the  Are  across  the  railroad  to 
the  houses,  and  that  the  Are  would  not  have 
gotten  to  said  houaea  but  for  an  extraor- 
dinarily high  wind,  then  they  must  And  a 
verdict  for  tbe  defendant"  **(4)  Tbe  court 
charges  the  jury  that  there  Is  no  evidence  In 
this  case  which  will  Justify  them  In  basing 
a  verdict  against  the  defendsnt  on  an  «i- 
glne  of  the  defendant  setting  Are  to  tlie 
houses  on  the  day  that  they  were  burned. 
<S)  Tbe  court  diaiges  the  Jury  that  tliere  Is 
no  evidence  In  this  case  that  shows  thst  any 
engine  of  the  defendant  wblch  paaaed  the 
houses  Just  prior  to  the  Are  on  the  same 
day  set  Are  to  said  hons^  If  the  Jury 
should  believe  from  the  evidence  that  an 
engine  of  defendant  at  some  time  .prior  to 
the  burning  of  the  houses  set  fire  to  tbe  saw- 
dost  pUe,  and  that  tbe  cause  of  the  houses 
burning  was  a  high  wind  blowing  from  the 
direction  of  the  fire  tomurds  the  houses,  and 
tbat  the  Are  would  not  have  caught  the 
booses  except  for  an  unusually  high  wind 
blowing  It  from  the  sawdust  pile  to  the 
houses,  then  the  court  charges  the  Jury  that 
In  such  a  case  tbe  high  wind  wouU  be  an 
efficient  Intervening  cause,  and  th^  must 
And  a  verdict  tor  the  defendant  (7)  The 
court  charges  the  Jury  that  If  they  believe 
from  tbe  evidence  that  the  sawdust^e  was 
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treqnently  oo  fire  during  the  two  years  iwe- 
oedinf  the  bnrnlng  of  the  houses,  and  tb«t 
such  was  known  to  the  agent  of  plaintiff  who 
had  chaige  of  the  honses  for  her.  and  that 
SQcli  sawdust  pile  waa  dangerous  to  said 
iKHisea  by  reasm  thereof,  ox  waa  In  dangw^ 
ena  proximity  thereto,  then  It  waa  the  duty 
of  the  plaintiff  to  remove  so  much  of  said 
sawdust  pile  aa  was  dangeroualy  near  aald 
bouses;  and,  if  the  Jury  believe  from  the  evl- 
dmce  that  her  failure  to  remove  said  saw- 
dust pUe  contributed  proximately  to  her  loss 
by  fire,  thm  tbey  must  find  a  verdict  for  the 
defendant  (S)  The  court  chaises  the  Jury 
that  the  fact,  if  they  believe  from  the  evi- 
dence that  it  be  a  fact,  that  the  bouae  or 
bonaee  were  dlscovwed  to  be  on  fire  toon 
after  the  paasage  of  one  or  two  of  the  de- 
fendant's engines,  In  this  case,  under  all  the 
evidence,  lalaed  no  presunmrtlon  that  ttie  fire 
originated  from  qtarks  escaping  from  the 
engine  or  engbus  so  passing.  (9)  Before  the 
plaintiff  can  recover  In  this  casoi  the  jury 
must  be  reasonably  satisfied  from  the  evl- 
d«ice  that  the  fire  which  caused  fhe  destmc- 
tim  of  the  honaes  waa  started  by  one  of  the 
engines  that  passed  then  recently  beCoce  the 
lite*  and  not  from  marks  blown  by  th»  wlod 
from  the  sawdust  pile.  (10)  The  court  char- 
ges the  jury  tSutt  the  fact  If  it  be  a  fact, 
that  witnesses  for  the  defendant  came  to 
Birmingham  over  the  line  of  the  defmdant 
railroad  on  passes  furnished  by  the  defend- 
ant, should  not  be  conMdered  fb»  Jury  as 
discrediting  the  evidence  of  aach  witnessea** 
There  were  verdict  and  Judgment  for  tfae 
plaintiff,  assessing  her  damages  at  $1,860. 
The  defendant  appeala,  and  assigns  as  error 
the  several  mlln^  of  the  trial  court  to  wbidi 
exceptions  were  reserved. 

Smith  tt  Weatherly,  for  appellant  Bow- 
man A  Harsh,  for  appeUee. 

SHABFBL  J.  This  action  Is  to  recover 
<ai  account  of  alleged  negligence  of  defend- 
ant In  causing  or  allowii^  fire  to  be  oommn- 
nicated  by  means  of  a  locomotive  to  cwtain 
premises  claimed  by  the  plaintiff.  -The  lo- 
comotive referred  to  la  not  Identified  by  any- 
thing In  the  pleadings  or  by  any  evidence 
Introduced  on  l^e  trial,  except  by  such  in- 
ferences aa  might  be  drawn  from  drcum- 
stsQces  not  amounting  to  direct  proof.  The 
evidence  on  that  subject  was  uncontradict- 
ed, and  tended  to  show  the  following  facts: 
The  fire  on  these  premises  began  on  the 
porch  of  a  building  about  40  feet  from  the 
railroad.  Engines  had  gone  over  the  road 
on  that  day,  .the  last  one  having  passed 
about  an  hour  or  an  hour  and  a  half  before 
the  fire  was  discovered.  A  pile  of  sawdust 
at  an  old  mill  site  belonging  to  a  third  per- 
son, and  lying  near  the  railroad,  on  ihe  side 
opposfte  to  plalntlflTs  premlseo,  was  thai 
burning,  and  bad  been  burning  for  aeveral 
days,  and  a  ptrong  wind  was  Mowing  sparks 
frcMU  it  towards  the  building.   The  Mwdnst 


bad  several  times  previously  been  fired  by 
iparks  or  dndera  escaping  from  defendant's 
engines,  and  in  that  way  waa  freshly  fired 
about  three  days  before  this  Injury.  Tbe 
toad .  grade  was  nnlevel.  and  when  gtrtng 
upgrade  there  the  englnea  ordinarily  threw 
out  a  great  many  sparks,  irtilch,  as  one  wit- 
ness expressed  it  wwe  sometimea  In  wads 
half  as  large  m  his  fist  Tbe  complaint  suf- 
ficiently stated  the  cause  of  action. 

A  witness  for  plaintiff,  aft«  testifying 
that  an  engine  had  passed  during  tbe  same 
day  ot  and  not  l«ig  before,  the  flre^  and 
that  she  had  not  noticed  whether  sparks 
came  from  It  9r  not  was  allowed,  against 
the  defendant's  ol^eotim,  to  state  that  "tfae 
A.  O.  S.  engines  going  up  tiiat  grades  habit- 
ually ttirew  out  a  large  amount  of  sparks 
about  that  ttm&"  Whethez'  this  stat^oit 
would  have  been  admlasible  if  the  complaint 
was  so  drawn  as  to  confine  the  idaintlff  to 
I»oof  of  n^llgence  in  the  we  or  mani^e- 
ment  of  a  particular  engine,  or  If  the  proof 
showed  witti  cnrtalnty  that  a  parUeolar  »- 
glue  caused  the  fire,  we  need  not  here  de- 
cide. On  that  aubdect  there  appears  a  con- 
flict In  adjudications.  See  13  Am.  A  Bog. 
En&  Law,  615;  Thompi  Neg.  1C&;  Shear. 
St  B.  Neg,  fi  976.  It  was  competent  in  this 
case,  especially  in  view  of  the  latitude  al- 
lowed by  the  averments  of  the  complaint, 
and  the  neceadty  of  resorting  to  ctrcmn- 
Btantlal  evidence  to  trace  the  origin  of  tiie 
fire.  In  Shear,  ft  R.  Neg.  supra,  the  role 
is  thus  stated:  **When  the  pardcnlar  engine 
which  caused  the  fire  ouuot  be  fully  IdenU- 
fled,  evidence  that  spaite  and  burning  coals 
were  freauently  dro^wd  by  englnea  paaslne 
on  tbi6  same  road  upon  prevlona  occealons 
Is  relevant  and  competent  to  show  habltnal 
negligence,  and  to  make  It  probable  Uiat  the 
idalntltt's  injury  proceeded  from  tbe  same 
quarter.  If  the  engine  which  emitted  tbe 
fire  Is  Identified,  then  eiridoiee  on  either 
side  as  to  the  condition  of  other  engines, 
and  of  their  causing  fires,  has  bem  hrid  ir- 
r^vant  but  not  so  If  it  Is  not  fully  Identl- 
fled.**  As  applicable  to  tfae  presoit  caae.  we 
quote  and  approve  tbe  conclusion  stated  In 
a  well-considered  case,  and  drawn  from  ao- 
thorittes  there  collated:  "^t  may  Uierefore 
be  considered  as  setUed,  In  cases  oi  this 
kind,  where  the  offnidlng  mglne  Is  not 
clearly  ox  satisfactorily  Identified,  that  it  Is 
competent  for  the  plaintiff  to  prove  that  tbe 
defendant's  locomotives  goterally,  or  many 
of  them,  at  or  about  the  time  of  tfae  occur- 
rence threw  sparks  of  nnnsnal  else,  and 
kindled  numerous  fires  np<m  that  part  of  tbe 
road,  to  sustain  or  strengthen  the  Inference 
that  tbe  fire  originated  from  the  cause  al- 
leged." HendMson  v.  Bidlroad  Oo.,  144  Fa. 
4G1,  22  AtL  861.  16  L.  B.  A.  206^  27  Am.  St 
Kep.  G.'i'J.  An  eariy  case  faoldii^  the  same, 
dortrlue  Is  Sheldon  v.  Railroad  Ock,  14  N. 
Y.        fft  Am.  Dec  166. 

In  actions  of  this  character  It  ia  not  In- 
cumbent on  tike  plaintiff  to  ontduea  written 
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•Tldence  of  title  to  the  injured  lands.  Pos- 
session under  a  claim  ot.  ownership  la  eTl- 
dence  of  title,  and  such  possession,  If  shown 
to  have  been  In  the  plaintiff,  raises  a  pre- 
snmptlon  of  own«iBfalp,  wlilcb  Is  sufficient 
in  the  absence  o£  erldence  of  ownership  in 
another.  See  13  Am.  St  Eng.  E^c.  Law,  432, 
and  airtliorraes  there  cited. 

Though  the  -cost  of  building  new  bouses 
of  the  Idnd  burned  was  not  the  criterion 
by  which  to  measure  the  damage  caused  by 
their  destruction,  evidence  of  siich  cost  was 
relevant,  as  tending  to  throw  light  on  their 
value;  and,  to  assist  the  Jury  In  assessing 
such  value,  the  diagrams  of  the  plan  on 
which  they  were  constructed  were,  in  con- 
nection with  the  proof  made  of  their  correct- 
ness, proiwrly  admitted  in  evidence. 

It  Is  a  general  rule  that  on  cross-examina- 
tion any  fact  may  be  elicited  which  tends 
to  show  bias  or  partiality  towards  the  party 
In  whose  behalf  the  witness  has  testified. 
1  Greenl.  Bv.  aoth  SM.)  f  460;  Burger  r. 
State,  83  Ala.  86,  8  South.  810;  Drum  r. 
Harrison,  83  Ala.  884.  8  South.  715;  Railroad 
Oo.  V.  Tegaor  (Ala.)  28  South.  510.  tinder 
this  rule  H  Is  permissible  for  a  party,  by 
cross-examinatltm  of  witnesses,  to  show  that 
they  were  by  the  party  Introducing  them 
furnished  free  transportation  for  their  at- 
tendance on  the  trial,  or  had  given  them  the 
general  privilege  of  riding  on  a  railroad. 
Such  facts  may,  In  the  estimation  of  the 
Jury,  have  but  Blight  weight,  or  none  at  all. 
In  estabBsblng  a  bias,  but  they  cannot  be 
held  to  have  no  tendency  fn  that  direction. 

The  circumstances  In  evidence,  Including 
the  blowing  of  high  wind  from  across  the 
railroad  to  these  premises,  were  such  as  left 
It  open  for  the  Jury  to  presume,  and  to  find 
as  a  fact,  that  the  Injury  was  attributable 
to  either  the  engine  which  fired  the  sawdust 
or  that  which  had  recently  passed.  In  el- 
ther  case  the  cause  was  not  so  remote  as  to 
relieve  the  defendant  from  liability.  That 
winds  might  occur  sufficient  to  carry  fire 
from  the  sawdust  to  those  premises  was  an 
ovent  the  defendant  ought  reasonably  to 
have  expected  and  guarded  against,  to  the 
extent,  at  least,  using  due  care  to  prevent 
an  unnecessary  escapement  of  sparks;  and 
its  failure  to  do  so,  If  proven,  shows  negli- 
gence supporting  the  complaint  The  wind 
was  but  a  natural  eoDdltlon  establishing  the 
connection  between  the  alleged  negligence, 
if  proven,  and  the  Injury;  and  was  not. 
In  a  legal  tense,  an  Intervening  cause  break- 
ing  such  causal  connection. 

Xo  negligence  Is  Imputable  to  the  plaintiff 
for  not  removing  the  sawdust,  for  the  rea- 
son, if  for  no  other,  that  she  is  not  shown 
to  have  had  any  right  to  remove  It 

What  has  been  said  above  will  serve  to 
show  that  no  error  was  committed  by  the 
trial  court  In  Its  rulings  on  evidence,  or  In 
the  refusal  of  charges  requested  by  the  de- 
fendant, or  In  the  part  of  Its  oral  charge 
ncqited  to.  With  referoice  to  the  chaise 


glTOQ  at  plaintiff's  request  It  Is  safe  to  as- 
sume that  the  evidence  warranted  do  Infer- 
ence that  the  building  caught  fire  from  any 
source  other  than  the  engines  last  passing, 
or  the  sawdust  fire.  Z>efendant's  counsel 
concedes  or  asserts  In  argument  that  "the 
proper  Inference  drawn  from  the  evidence 
would  be  that  the  houses  were  set  on  fire  by 
the  sparks  blown  from  the  sawdust  pile  to 
the  houses  by  the  extraordinary  high  wind 
of  that  day."  This  court  has  held  to  the  rule 
first  applied  here  In  Railroad  C3o.  v.  Reese, 
85  Ala.  497,  5  South.  283,  that  "the  destruc- 
tion of  property  by  flre  escaping  from  a  rail- 
road engine  raises  an  Inference  of  negli- 
gence, consisting  In  a  defect  In  Its  construc- 
tion or  In  the  appliances  used,  or  want  <^ 
due  care  In  Its  management"  Bueh  Infer- 
ence, as  is  further  shown  In  that  case, 
amounts  to  a  prima  facie  presumption,  which 
continues  unless  rebutted  by  evidence  tend- 
ing to  overthrow  the  presumption.  Louis- 
vllle  &  N.  R.  Do.  V.  Marbury  Lumber  do. 
(Ala.)  28  South.  438,  60  L.  R.  A.  620;  Rail- 
road Co.  V.  Malone,  100  Ala.  500,  20  South. 
33.  Since  here  no  evidence  was  IntrWiueed 
tending  to  show  any  exercise  of  care  on  the 
part  of  defendnnt,  the  charge  Imputing  neg- 
ligence to  the  defendant  as  a  conclusion  cor- 
rectly stated  the  effect  ot  the  evidence  In 
connection  with  the  attending  presumption. 
The  Judgment  will  be  affirmed. 


CENTRAL  OF  GEORGIA  RT.  00.  T.  WOOD. 
(Supreme  (3ourt  of  Alabama.   Feb.  6,  1001.) 

BAILROADS— NEGLIGENCE— ftlLLma  STOCK- 
EVIDENCE. 

1.  A  railroad  company,  allowing  another 
railroad  company  to  use  its  track,  is  liable  for 
negligence  of  the  latter  railroad  company  while 
using  said  track. 

2.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  alleged  negligent 
tdiling  of  a  cow,  a  count  of  the  complaint 
which  alleges  that  the  defendant  "allowed  and 
permitted  the  Soutfaera  Railway  Company  to 
use  its  tracks  •  •  •  jointly  with  said  de- 
fendant," end  that  "said  Southern  Railway 
Company,  while  osiuK  the  track  of  said  defend- 
ant as  i^oreaaid,  negligently  and  carelessly  ran 
one  of  its  cars  and  engines  on  and  upon  a 
cow,  the  property  of  the  plaintiff,  wherefore  he 
sues,"  suffidently  states  a  cause  of  action 
against  the  defendant  company. 

3.  In  an  action  uguinst  a  railroad  company 
for  the  alleged  negligent  killing  of  stock,  the 
property  of  the  plaintiff,  where  It  is  shown 
that  the  track  on  which  the  stock  was  killed 
was  used  indiscriQiinately  by  the  defendant's 
trains  and  those  operated  by  another  railroad 
company,  the  fact  that  the  defendant  company 
alone  kept  in  repair  such  track  and  nsed  it  u 
prima  facie  evidence  of  its  ownership,  and.  In 
the  absence  of  any  evidence  to  the  contrary, 
Is  BUtBcient  to  establish  its  ownership,  so  far 
as  relates  to  its  liability  for  the  negligent  act 
f±argcd. 

4.  In  an  action  against  a  ndlroad  company 
to  recover  damages  for  the  alleged  negligent 
killing  of  stock,  where  it  Is  shown  that  the 
place  where  the  stock  was  killed  was  at  or 
near  a  pulilic  crossing,  and  at  a  curve  crossed 
by  a  public  road,  where  the  engineer  could  not 
see  a  quarter  of  a  mile  ahead,  tJi*  bniden  of 
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proof  !■  upon  tfie  imllnMd  Mmpaar  to  ahow 
that  the  engineer  blew  the  whistle  or  rang 
the  bell  at  least  one  quarter  of  a  mile  before 
leacbiog  said  pablic  crossing,  or  that  he  ap- 
proached said  crossing  at  a  rate  of  speed  whioi 
would  enable  faim  to  have  prevented  the  acci- 
dent (Code,  SS  3440.  3443) ;  and.  in  the  absence 
of  such  proof,  the  plaintiff  would  be  Mititled  to 
recover. 

Appeal  from  clrcnlt  court,  Jefferson  coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  Sdmond  J.  Wood  against  the 
Central  of  Georgia  Railway  Company  to  re- 
cover for  a  cow  killed  on  a  track.  Judgment 
for  plalntlir.  Defendant  brings  error.  Af- 
firmed. 

The  complaint,  as  amended,  cmtained 
three  counts.  Tlie  first  count,  without  pre- 
liminary avermoitB  claimed  ot  the  d^endant 
$36  fW  ttie  unlawful  killing  of  a  cow  In  the 
town  of  Woodlawn.  The  second,  after  al- 
leging that  defendant  vas  a  coriwration  op- 
erating a  railroad  in  Jefferson  connt7,  avers 
that  'it  allowed  and  permlMed  the  Southern 
Ballway  to  use  Ite  tracks  In  and  near  the 
town  of  Woodlawtt,  Jointly  with  said  defend- 
ant," and  then  alleges  that  the  Southern  Bail- 
way  negligently  ran  one  ot  Its  englnei  upon 
plalntUTs  cow.  The  third,  after  alleging  that 
defendant  was  a  corporation  doing  business 
In  Alabama  as  a  railroad  company,  avera  that 
"said  dtf«idant  negllg«itly  and  carelessly 
ran  one  of  Its  trains  on  or  upon  a  cow.  the 
prtvoty  of  plaintiff,  to  bis  damage  as  afore- 
said." 

Hie  defendant  demurred  to  the  first  count 
of  the  complaint  upon  the  ground  that  It  Is 
not  alleged  car  shown  In  what  manner  tlie 
defendant  violated  any  duty  owing  by  It  to 
the  plaintiff;  and  that  the  facts  alleged  In 
the  complaint  did  not  state  a  cause  of  action 
against  the  defendant. 

To  file  second  connt  the  defendant  demur- 
red upon  the  following  grounds:  "(a)  That 
It  appears  from  the  averments  of  said  connt 
that  the  negligence  complained  of  was  not 
the  negligence  of  this  defendant  or  of  Its 
agents  or  servants,  (b)  That  the  fact  that 
this  defNi^t  pennitted  the  Southern  Rail- 
way Company  to  use  Its  tracks,  did  not  ren- 
der this  defendant  liable  for  the  negligent 
or  careless  acts  of  said  Southern  Railway 
Oompany.  (c)  It  Is  not  shown  how  or  in 
what  manner  this  defendant  neglected  or  vio- 
lated any  duty  owing  by  It  to  ttie  plaintiff,  (d) 
Tile  facts  alleged,  If  tme,  do  not  make  a  good 
cause  of  action  against  this  d^endant  (e) 
Xo  facts  are  alleged  from  wUch  the  liability 
of  this  defendant  for  the  negligent  acts  of 
the  Southern  Railway  Oompany  arise  or  can 
be  Inferred."  Each  of  these  demurrers  was 
overruled.  The  facta  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

The  cause  waa  tried  by  the  court  wlt^ont 
Hie  Intervention  of  a  jury,  and  aftw  henring 
all  the  evidence,  the  conrt  rendered  Judgment 
for  the  plaintiff,  asEiesaiug  his  damages  at 
tSo.  The  defendant  appeals  and  assigns  as 
error  the  overruling  of  the  demurrers  to  the 


complaint,  and  the  rendertnc  oC  Ji 

favor  of  the  plaintiff. 

John   London,   for  aj^Uant. 
Greene  and  Thomps<»i  &  TJuMnpi 
pellee. 

HARALSON,  J.  1.  If  the  demi 
first  covnt  of  the  amended  comj 
of  any  merit,  which  It  Is  nnneca 
clde.  Its  overmllng  was  not  linrtfi 
proceedings  show  that  the  trlai 
without  any  refnoioe  to  It.  but 
the  second  count.  The  dannrrer 
count,  as  iqipears,  was  very  i»o; 
ruled.  It  does  not  anfflclently  : 
the  cow  was  killed  or  Injured,  bnt 
of  demniTW  ralaes  this  defect. 

2.  Tlie  evidence  of  the  plalntM 
he  owned  the  cow,  and  hex  value 
was  struck  by  defendant's  engine 
feet  from  the  west  end  <Mt  a  flU  < 
ment  and  about  200  or  300  feet  tr 
end;  thst  there  was  a  public  rot 
about  100  yards  trcna  tbe  vest  > 
embankmoit;  that  thm  were  twi 
the  embanknumt  uaod  Indlscrlm 
the  defendant  c<mipany  and  tbi 
Railway  Company;  that  aU  trains 
used  the  north,  and  all  going  wei 
south  track,  and  that  many  tra 
over  these  tracks  dally  In  going  aj 

The  witness  for  defendant;  Ad 
fled,  that  he  was  defendant's  sectic 
and  had  charge  of  the  north  tra 
embankment  and  kept  the  aamc 
that  the  north  track  was  kept  In  oi 
defendant,  aiul  the  south  track  by 
em  Hallway  Company;  that  jgolni 
track,  on  the  mwnlng  ct  the  301 
1898,  be  saw  a  cow  lying  dead  at 
the  embankmmt,  and  saw  mark 
that  she  had  rolled  from  Its  top;  th 
was  bit  by  a  train  going  east  on 
track;  that  at  that  pc^t  there  wi 
of  about  B  degrees,  and  going  et 
glneor  conld  see  the  track  oppodte 
cow  was  lying,  about  100  yards  be: 
Ing  her.  He  also  testified,  that 
road  crossed  the  track  on  this  cur 
was  no  evidence  as  to  bow  tiie  an! 
the  track,  nor  as  to  her  proximity 
gine  whoi  she  did  so.  Neither  wa 
whether  defendant's  train  or  o: 
Southern  Railway  Company  killed  ] 

3.  The  tact  that  tbe  defendant 
alone  kept  In  r^alr  tbe  north  tiaci 
it,  is  prima  fade  evidence  of  Its  < 
and,  In  the  absence  of  any  evldei 
contrary,  la  sufficient  to  establish 
ship,  as  for  the  negligent  act  cbarj 
It 

4.  The  evidence  showed  without 
han  beeoi  seen  from  tbe  testimo 
witne^Ees,  that  the  place  where 
was  killed  was  at  or  near  a  public  i 
Ing,  and  on  a  curve  crossed  by  a  p 
where  the  engineer  could  not  see  i 
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a  mile  ahead.  He  did  not,  lo  far  as  appean, 
t>low  tbe  whistle  or  ring  the  bell  at  least  a 
fourth  of  a  mile  b^ore  reaching  said  public 
road  crossing,  and  contlnne  to  do  so  until  he 
tiad  passed  the  crossing,  nor  did  he  immedi- 
ately before  altering  the  curve,  crossed  bj 
the  public  road,  where  he  could  not  see  a 
fourth  of  a  mile  ahead  of  him,  approach  and 
pass  kkA  crossing  at  such  speed  as  to  pre- 
vent the  killing  of  the  cow,— all  as  provided 
shall  be  done  by  section  3440  of  the  Code. 
By  section  S443,  the  burden  of  proof  was  on 
the  railroad  comiwny  to  show  a  compliance 
with  the  requirements  of  said  section  3440. 
and  it  Is  liable  for  all  damages  done  to  per- 
sons or  stock  or  other  property  resulting 
from  a  failure  to  comply  with  such  require- 
ments,—a  burden  it  did  not  pretend  to  dis- 
cbarge. Railroad  Cb.  t.  Boyd  (Ala.)  27  South. 
408:  RaUway  Oo.  t.  Stark  (Ala.)  28  Sonth. 
411. 

The  court  did  not  err  In  rendeiiiig  Judg- 
ment in  favor  of  plaintiff. 
Affirmed. 


LTON  T.  BARDBN  eC  aL 
(Supreme  Court  of  Alabama.   Fek  12,  1901.) 

SPECIFIC  PBRF0RUANCB-8ALS  OP  HOUS- 
BTEAD— SBZ.ECTION. 

1.  Against  the  objection  and  refusal  of  the 
wife,  a  court  of  equity  is  without  power  or 
authority  to  compel  the  specific  performance 
of  an  optica  or  contract  for  the  sale  of  a  home- 
Btoad,  notwithRtaadlng  Hucb  contract  may  have 
been  entered  into  by  the  wife,  and  executed 
and  acknovi-Iedf;(Hl  by  her  as  required  law 
for  the  alienation  of  the  homestead. 

2.  Where  a  tract  of  land  contains  200  acres. 
160  acres  of  which  constitutes  a  solid  square 
block,  and  the  remaining  40  acres  touches  such 
block  at  sn  angle,  and  the  owner  has  his  dwell- 
ing bouse  on  the  40-acre  tract,  but  cultivates 
his  tarn)  on  the  adjoining  160  acres,  such  own- 
vr  ia  entitled  to  a  homestead  of  100  acres  out  of 
tlie  tract  of  200,  If  it  does  not  exceed  In  value 
the  statutory  limit,  and  can  select  as  Us  home- 
etcnd  the  160  acres  that  lie  in  a  solid  body. 

8.  Where  the  owner  of  200  acres  of  land 
gives  an  option  for  the  sale  of  160  acres,  such 
c-ontracta  tnou^h  executed  end  acknowledged  by 
the  wife  in  the  manner  prescribed  by  lav  for 
tbe  alienation  of  a  home»tead,  does  not  estop 
said  owner  and  his  wife  from  thereafter  roak- 
lag  selection  of  the  aald  IQO  acres  as  a  hom^ 
stead. 

Appeal  from  city  court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  Henry  Lyon  against  Alfred  J. 
Harden  and  others.  Decree  for  defendants, 
and  complainant  appeals.  Affirmed. 

Bowman  A  Harsh,  for  appellant  Ward 
ft  Houghton,  for  appeQeoL 

HARAI£ON,  J.  The  defendants,  on  the 
22d  Februarr.  189tt,  had  leaaed  for  20  years 
to  William  Bibby  180  acres  of  the  200  In 
questlott.  vlK..  the  E.  ^  of  S.  B.  H  of  sec- 
tion 31.  township  15.  range  4.  containing 
80  acres,  and  the  W.  %  of  S.  W.  %  of  sec- 
tion 32.  same  township  and  range,  contain- 
ing 80  acres,  with  a  reservation  of  a  right  to  i 


00  acres  of  surface  land  tor  farming  pnr- 
poees. 

On  the  2Sth  July,  1899,  the  defendants  al- 
tered lata  a  written  contract  with  the  com- 
plainant to  sell  to  him,  for  an  agreed  price, 
the  160  acres  of  land  above  described,  and 
also  the  surface  right  of  the  N.  E.  ^  of  N. 
W.  %  of  section  6,  township  16,  range  4,  con- 
taining 40  acres.  This  contract  was  what  la 
termed  an  option,  to  the  complainant,— to 
quote  its  language,— that  if  be  should  "con- 
clude to  purchase  said  ^ct  or  parcel  ot 
land  from  them  [the  defendants],  at  any 
time  before  the  20tb  of  October.  1889,  and 
comply  with  the  terms  [of  said  agreement  to 
purchase],  they  [tbe  defendants]  will  make 
and  execnte  a  warranty  deed  conveying  to 
said  Henry  Lyon  good  and  aoffident  title  to 
said  tract  or  parcel  of  land."  In  the  body 
of  said  contract  waa  contained  the  clause, 
"It  Is  also  understood  that  Henry  l^n  is 
acqtialnted  with  the  fact  that  a  lease  was 
given  to  Wm.  Blbby  for  mining  coal." 

This  contract  was  attested  by  two  wit- 
nesses, also  acknowledged  by  Alfred  J.  Har- 
den in  tbe  form  of  an  acknowledgment  of  a 
deed,  and  by  his  wife,  separate  and  apart 
from  him,  in  the  manner  required  by  stat- 
ute for  the  allenatl<m  of  the  homestead. 

The  complainant,  on  the  12th  September. 
1809,  tendered  to  defendants  a  deed,  to  be 
executed  by  them  to  the  lands  In  question, 
conveying  said  lands  to  him,  which  deed 
contained  covenants  of  seisin,  for  quiet  en- 
joyment and  warrant  of  title.  This  deed 
made  no  reference  to  the  Blbby  lease  of  said 
lands,  nie  defendants  ececuted  it  in  due 
form,  without  onderstandlng  that  It  omitted 
any  reference  to  the  said  Blbby  lease,  or 
without  restricting  tbe  covenants  of  war- 
ranty in  the  deed  to  the  lands  in  question, 
as  subject  to  said  lease.  When  this  fact  waa 
ascertained  by  defendants,  they  refused  to 
deliver  said  deed  which  they  had  signed  and 
acknowledged  preparatory  to  a  compliance 
with  their  said  option  contract 

1.  From  the  foregoing  it  Is  manifest  that 
the  defendants'  said  deed,  signed  and  ac- 
knowledged preparatory  to  delivery,  but 
which  was  never  In  fact  delivered,  was  of 
no  operative  effect  and  amounted  in  law  to 
no  more  than  a  blank  piece  of  paper.  In  the 
controvosy,  therefore,  this  remits  the  com- 
plainant If  he  has  any  rigbts,  to  Us  said 
contract  for  a  conveyance;  and.  It  Is  equally 
clear,  that  If  the  lands  agreed  to  be  conveyed 
were  tbe  homestead  ot  defendants,  the  agree* 
ment  cannot  be  spedflcally  enforced  against 
thran.  The  constitution  and  statutes,  as  has 
been  repeatedly  held,  touching  the  homestesd 
and  bow  It  may  be  alienated,  have  refer- 
ence to  some  mode  of  alienation  by  which 
the  title  passes  in  prsesentl.  "They  do  not 
contemplate  Instruments  which  can  be  re- 
garded only  as  agreements  to  conT^."* 
When  such  contracts  come  to  be  performed, 
the  wife  having  the  loons  penltentfre.  can 
withhold  ber  slgnnture  and  assent  and  the^ 
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courts  «re  without  authority  or  power  to 
compel  her  to  perform.  Jenkins  t.  Harrl> 
aoD,  66  Ala,  34S;  Gardner  v.  Moore,  75  Ala. 
39T;  StilpUn  t.  Cooper,  80  Ala.  256;  Cox  v. 
H<dcomb,  87  Ala.  689,  6  Sonth.  30i);  Griffith 
T.  Ventress,  91  Ala.  SG6,  8  South.  312,  11  L. 
B.  A.  193;  HenderaoD  r.  Klrkland  (Ala.)  28 
South.  674. 

2.  The  leo  acres  In  sections  31  and  32  con- 
stitute a  solid  square  block,  80  acres  being 
In  section  81,  and  80  In  section  32,  The  40 
acres  In  section  5,  being  the  X.  E.  of  N.  W. 
%  of  that  section,  touches  with  Its  N.  W. 
angle,  the  S.  B.  angle  of  the  160  acres.  In  all 
amounting  to  200  acres.  This  Is  40  acres 
more  in  quantity  than  Is  allowed  as  a  home- 
stead under  the  statute.  "A  homestead  In 
law  means  a  home  place  or  place  of  the 
home,  and  Is  designed  as  a  shelter  of  the 
homestead  roof,  and  not  as  a  mere  Inrest- 
n^ent  in  real  estate,  or  the  rents  and  profits 
derived  therefrom."  1  Washb.  Real  Prop. 
326;  McGuire  t.  Tan  Pelt,  55  Ala,  355. 

The  defendants  In  their  answer  claim  the 
IdO  acres  in  sections  31  and  32  above  de- 
scribed as  their  homestead,  and  set  up  no 
claim  to  any  part  of  the  40  acres  In  section 
5,  the  surface  right  to  which  they  owned. 
It  does  not  appear  that  they  have  ever 
made  any  other  or  further  selection  of  the 
homestead.  The  facts  tending  to  show  what 
the  -homestead  was,  were  deposed  to  by  Al- 
fred J.  Harden,  He  shows  he  is  and  has 
been  a  resident  of  JefFcrson  county  about  22 
years;  that  he  owned  a  fee  simple  to  the 
160  acres  and  a  surface  right  to  the  40;  that 
he  lived  on  the  160-acre  tract  for  three 
years  when  he  first  moved  there,  but  on  ac- 
count of  sickness,  he  moved  to  the  land  on 
section  5  where  be  has  since  resided,  and 
that  bis  farm  of  about  50  acres  is  on  said 
sections  31  and  32.  It  was  further  shown 
that  they  cultivate  no  part  of  the  40  acres  In 
section  0,  except  a  garden  which  they  had 
on  it. 

From  this  It  appears,  that  the  defendants 
were  entitled  to  a  homestead  exemption  of 
100  acres  out  of  the  tract  of  20O.  The  differ- 
ent parts  were  so  connected  and  contiguous 
as  to  admit  of  the  homestead  being  carved 
out  of  the  whole  tract.  JafCrey  v.  McGough, 
88  Ala.  648,  7  South.  333.  At  the  time  of 
said  option  contract,  the  homestead  hnd  not 
been  selected  or  designated.  This  contract, 
as  we  have  seen,  was  not  good  as  an  ngvce- 
ment  which  could  he  enforced  as  agaiust 
the  homestead;  and  the  fact  that, the  home- 
stead had  not  been  selected,  and  designated 
by  the  defendants,  at  the  time,  could  make 
no  difference.  The  defendants  by  the  con- 
tract were  not  estopped  thereafter  to  make 
selection  of  the  homestead,  and  the  plaintiff 
was  put  on  notice  at  the  time  he  entered 
Into  the  contract,  as  to  what  part  of  the 
land  defendants  might  thereafter  select  as 
a  homestead;  so  that  there  are  160  of  the 
200  acres  which  the  contract  could  not  affect 
Jaflrey  t.  McGoush,  supra;  Marks  t.  Wil- 


son, lis  Ala.  S61,  22  Sontb.  134;  Cowsn  t. 
Railway  Co.,  118  Ala.  554,  2S  South.  7M.  If 
the  bi:i  can  be  maintained,  therefore,  aa  one 
for  the  specific  performance  of  a  contract. 
It  could  be  In  no  aspect  of  the  case  main- 
tained for  more  than  40  acres  out  oC  tlie  200. 
But,  It  Is  filed  for  the  perfornutnce  of  the 
contract  as  to  the  entire  lot  of  land,  without 
respect  to  the  right  of  defendants  to  home- 
stead therein,  and  to  no  particular  or  desig- 
uated  40  acres  of  the  200,  on  which  a  decree, 
If  the  prayer  were  granted  for  a  part  per- 
formance, coiild  be  made  to  operate.  In- 
deed, the  bill  in  none  of  its  aspects  is  for  a 
part  x>crformance.  and  ench  a  thing  has  not 
been  mentioned  In  ai^ument  of  counsel. 

In  the  view  we  take  of  the  case.  It  is  un- 
necessary to  consider  tiie  otber  qnestloa 
raised  and  discussed. 

Affirmed. 


STORKS  V.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  7,  1901.t 

Ii&RCBNT    FROM    H0V8B  —  CONVICTION  OP 
PSrriT  LARCENY— FORMER  ACQCITTAL. 

1.  Under  the  present  statute  (Code,  (i  5041). 
6060),  larceny  from  a  dwellinghouse,  store- 
bouse,  or  warehouse  ma;  be  either  grand  or 
petit  larceny,  according  to  the  value  of  the  per- 
sonal property  stolen;  and  under  an  indictmeDt 
which  charfj^ea  grand  larceny,  from  a  dweliiiis- 
house,  storehouse,  etc.,  if  the  evidence  shows 
that  the  value  of  the  article  wss  less  than  $5, 
there  can  be  s  conviction  Of  petit  larceny. 
Code,  8  5306. 

2.  To  an  iudictment  for  grand  larceny,  a  plea 
of  former  acquittal  on  a  trial  Isefore  a  justice 
of  the  peace,  baHCd  on  the  same  criminal  act,  is 
good,  and  shonld  be  anstained,  if  tlie  affidavit 
upon  which  the  defendant  was  tried  by  the  jus- 
tice of  the  peace  cliarged  petit  larceny,  al- 
though the  offense  charged  In  the  indictment  is 
s  felonr,  and  the  offense  for  which  there  was  a 
forraer  aeqnittal  Is  merely  a  misdemeanor. 

3.  To  an  Indictment  charging  the  larceny  from 
a  storehouse  or  dweliiog  of  property  of  the  val- 
ue of  ?10,  a  plea  of  former  acquittal  which 
avers  that  the  defendant,  on  a  certain  named 
day,  was  tried  upon  a  charge  of  larceny  by  a 
Justice  of  the  peace,  and  "was  then  and  there 
found  not  guilty  by  said  justice;  that  said 
charge  of  larceny  was  for  the  same  offense  as 
that  charged  under  the  Iudictment,  but  of  a 
lower  grade;  and  that  the  said  justice  had 
jorisdiction  of  said  offense,"— Is  not  subject  to 
demurrer  upon  the  groond  that  the  plea  shows 
that  the  justice  of  the  peace  who  tried  tbe  de- 
fendHut  had  no  jurisdiction. 

4.  In  a  plea  of  former  acquittal,  where  the 
defendant  relies  upon  acqntttal  on  a  trial  be- 
fore a  justice  of  the  peace,  while  it  is  necesMry 
to  set  out  the  written  complaint  on  whtdi  the 
justice  of  the  pence  proceeded,  it  Is  not  neces- 
sary for  the  suffidency  of  the  plea  that  it 
should  set  out  thp  judgment  rendered  by  said 
justice  of  the  peace  in  said  trial;  and  snoh 
plea  is  not  subject  to  demurrer  for  failing  to 
set  out  such  jndgmenL 

Appeal  from  dreult  cour^  Sh^y  connty; 
John  Pelham,  Judge. 
Ed.  Storra  was  convleted  of  laxcniy.  and 

appeals.  Reversed. 

The  Indictment  under  which  the  appellant 
was  convicted  contained  three  counts.  The 
first  count  diarged  the  larceny      a  pistol 
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of  the  Telve  of  $10  from  a  dweUlnghonse. 
TtkB  other  counte  charged  the  larceny  of  a 
pistol  from  a  atorehonse  and  a  warehouse* 
respectively.   The  defendant  filed  the  toi- 
lowing  plea  of  former  acquittal:  "Cornea 
tlie  defendant,  and  for  plea  to  the  Indict- 
ment against  blm  says:   That  on,  to  wit, 
ttie  — —  day  of  September,  1809,  he  was 
tried  upon  a  charge  of  larceny  by  James 
Ofleley.  a  Justice  of  the  peace  for  Shelby 
(xiunty,  Alabama,  and  was  then  and  there 
found  not  guU^  by  said  justice;  that  said 
charge  of  larceny  was  for  the  same  offense 
as  that  charged  in  the  indictment,  but  of  a 
lower  grade;  and  that  the  said  justice  had 
Jarladlction  of  said  oCTense;   and  that  the 
defendant  was  duly  arraigned  and  tried  upon 
said  charge  of  larceny  by  said  Justice; 
wherefore  defendant  pleads  said  former  ac- 
quittal hi  bar  of  this  prosecution."   To  this 
plea  the  state  demurred  upon  the  following 
KTonnds:   "(1)  On  the  ground  that  said  plea 
shows  that  the  justice  court  of  James  Oseley 
did  not  bare  jurisdiction  of  the  offense  char^ 
ged  In  this  indictment   (2)  On  the  further 
ground  that  James  Oaeley,  a  Justice  of  the 
peace,  did  not  have  Jurisdiction  to  render  a 
flnal  Judgment  discharging  the  defendant  on 
the  charge  contained   in  the  Indictment 
against  this  defendant.   (3)  On  the  further 
ground  that  said  plea  does  not  show  that 
James  Ozeley  rendered  any  such  judgment 
as  would  be  a  bar  to  a  prosecution  under  the 
Indictment  here  presented."   These  demur- 
rers were  sustained,  and  uimn  the  trial  the 
defendant  was  convicted  of  grand  larceny, 
and  seatenced  to  the  penitentiBTT  for  three 
jetaa. 

Gbas.  G.  Brown,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  Prior  to  the  adoption  of  the 
present  Code,  the  stealing  of  property  from 
a  dwelllnghonse,  stor^ouse.  or  warehouse, 
etc.,  without  regard  to  its  value,  was  grand 
larceny.  The  crime  as  thus  denounced  was 
eingle  and  indivisible,  and  Involved  in  it  no 
lower  grade  of  the  offense  than  the  one 
cbarged  In  the  Indictment.  Code  1886,  | 
8789;  Stone  v.  State,  115  Ala.  121,  22  South. 
2^  Under  the  present  statutes,  where  the 
larceny  Is  from  a  dwelUnghouse,  storehouse, 
or  warehouse,  etc.,  the  crime  may  be  grand 
<iT  petit  larceny,  depending  upon  the  value 
of  the  personal  property  stolen.  If  it  Is  of 
tbe  value  of  five  dollars  or  more,  the  steal- 
ing of  It  Is  grand  larceny;  if  of  less  value 
than  five  dollars.  It  Is  petit  larceny.  Code,  §i 
GM9,  6050.  It  cannot  be  seriously  doubted 
that  nnder  the  statutes,  If  a  defendant  la  in- 
dicted for  the  felony,  if  the  evidence  should 
show  the  value  of  the  article,  stolen  was  less 
than  Ave  dollarsi  a  conviction  may  be  had 
for  the  lesser  offense.  Code,  $  6306;  Cohen 
V.  State,  GO  Ala.  Of  this  lesser  offense 
the  Justice  of  the  peace  bad  Jurisdiction. 
Code,  i  4630.  And  if  the  affidavit  upon 
which  the  defendant  was  tried  by  tbe  Justice 
duurged  petit  lazcmy  of  tbe  pistol,  and  he 


was  acquitted,  then,  nnder  the  authority  of 
Moore  v.  State,  71  Ala.  307,  his  acquittal, 
unless  procured  by  fraud,  connivance,  or 
collusion  on  his  part.  Is  a  bar  to  this  pros- 
ecntitHL  The  first  and  second  grounds  of 
demurrer  to  defendant's  plea  of  former  ac- 
quittal proceed  upon  the  Idea  that  tbe  plea 
affirmatively  shows  that  the  Justice  of  the 
peace  who  tried  him  had  no  jurisdiction. 
They  were  doubtless  framed  with  reference 
to  the  statute  as  It  existed  In  the  Code  of 
1886.  overlooking  the  change  In  It.  pointed 
out  above.  The  remaining  ground  asserts 
that  It  was  essential  that  the  Judgment  of 
acquittal  be  shown  by  the  plea.  While  it 
has  been  repeatedly  held  by  this  court  that 
a  failure  to  set  out  In  the  plea  the  written 
complaint  on  which  the  Justice  proceeded 
was  a  defect  which  could  be  reached  by  de- 
murrer, it  has  never  been  ruled  that  it  Is 
necessary  that  It  should  set  out  the  Judg- 
ment rendered.  CroBS  v.  State,  117  Ala.  73, 
23  South.  784,  and  authorities  therein  dted. 
In  our  opinion,  an  averment  of  an  acquittal 
Is  sufficient,  without  setting  ont  the  Judg- 
ment rendered,  which  must,  of  coarse,  be 
proved  by  the  record  of  such  Jnc^ment.  The 
plea  was  not  subject  to  the  demurrer,  in 
whatever  other  respect  It  may  have  been  de- 
fective. Beveraed  and  remanded. 


OULTEE  V.  OUTER.. 
(Supreme  Ooart  of  Alabama.    Feb.  6.  1901.) 

BmPORCBJMKNT  OP  TRUST  —  RBJCKIVBR  —  AP- 
POINT)! EN  T—BVID  BNCE. 

1.  Tbe  verification  of  a  bill  in  equity,  asking 
for  the  appointment  of  a  receiver,  is  sutBclent 
without  tbe  subacriptloD  of  the  affiant  to  the 
affidavit,  tbe  rule  uf  practice  not  requiring  snch 
subscription.   Oode,  p.  1205,  rule  15. 

2.  In  a  bill  filed  seeking  tbe  enforcement  of  a 
trust,  and  asking  for  the  appointment  of  a  re* 
celver  of  the  trust  propwty,  where  facts  are 
averred  showing  that  the  respondent  is  insoi* 
vent,  and  that  there  is  imminent  danger  of  bis 
disposing  of  tbe  trust  property  befoie  a  receiv- 
er could  be  appcHnted  if  he  bad  notice  of  an 
application  for  a  receiver,  and  tbe  bill  Is  prup- 
erly  verified,  such  averments  authorise  tlie  ap- 
pointment of  a  receiver  without  notice. 

3.  The  aasignment,  absolute  or  conditional,  of 
a  policy  oC  life  iDsarance,  taken  out  by  a 

Eerson  on  bis  own  life,  is  only  vaUd  in  the 
ande  of  the  aasignee  to  the  extent  of  the  mon- 
ey paid  by  him  with  interest  thereon;  and  there-  * 
fore  there  le  equity  in  a  bill  filed  by  tbe  Mtiga- 
or  of  a  life  insurance  policy,  which  avers  that 
it  was  assigned  to  the  defendant  as  collateral 
security  for  his  debt,  and  that  upon  default  In 
the  payment  of  snch  debt  the  defendant,  as  as- 
signee, snrrendered  the  policy  and  collected 
tbe  cash  surrender  value  thereof,  which  exceed- 
ed the  amount  due  the  defendant  with  inter- 
est, and  which  seeks  to  charge  the  defendant 
as  trustee  for  tbe  amount  he  received  on  tbe 
surrender  of  tbe  policy  in  excess  of  the  amoant 
due  him  with  interest. 

4.  Where  tbe  assignee  of  a  life  insurance 
policy,  upon  the  surrender  of  such  policy  to  tbe 
company,  collects  money  In  excess  of  the 
amount  paid  by  him  with  interest  thereon.  Iia 
holds  such  excess  of  money  in  trust  for  tbs 
assignor,  upon  whose  life  the  insurance  policy 
was  taken  out,  and  snch  assignor  can  f<^low 
the  trust  funds  into  wfaatevar  ptopazty  tt  nuv 
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have  been  eonTerted  by  tbe  usIgDee,  and  mb* 
ject  such  property  to  tne  payment  thereof. 

6.  Where  a  bill  is  filed  by  the  asBignor  of  a 
life  Insurance  policy,  which  was  taken  out  up- 
on his  own  life,  against  tbe  assignee,  seeking  to 
chafve  defendant  as  trustee  for  the  amount  re- 
ceivra  by  him  on  tbe  aurrender  of  the  policy, 
in  excess  of  the  money  paid  by  him  with  inter- 
est thereon,  and  to  subject  property  into  which 
the  defendant  had  converted  such  fund,  the 
burden  of  proof  Is  apon  tbe  complainant  to 
show  the  fact  of  conversion  by  the  defendant 
into  other  property,  and  the  identity  of  snch 
property  aooght  to  be  subjected  with  that  into 
which  uie  convenloD  wai  made. 

Appeal  from  chancery  court,  Morgan  coun- 
ty; William  H.  SImpBon.  Chancellor. 

BlU  by  Paschal  A.  Guyer  against  D.  M. 
Wiutoo.  Judgment  for  complainant.  Defend- 
ant a[H>efll&  On  bankmiitcy  of  appellant, 
ease  revived  In  name  of  W,  A.  Culver,  trus- 
tee in  bankraptcy.  Affirmed. 

Tbe  OHuplalnant  bad  takoi  out  a  policy  of 
lite  Insurance  In  tbe  New  Tork  life  Insur- 
ance Company.  Mot  having  tbe  money  to 
pay  one  of  tbe  premiums,  be  borrowed  tbe 
sum  from  tbe  defendant  Wlnton.  executing 
bla  note  tho^or.  On  March  19,  1897,  npon 
another  premium  becoming  due^  be  again 
borrowed  the  money  to  pay  the  same  from 
Wlntcoi.  executing  at  tbe  time  two  notes.— 
one  for  |71^.  duo  Octobo'  1,  180T,  and  one 
for  (74.22,  due  November  15,  1897.  As  col- 
lateral security  tbe  complainant  assigned  to 
Wlnton  the  policy  of  insurance,  tbe  premi- 
ums on  which  had  been  paid  for  10  years. 
In  this  assignment  he  transferred  "all  divi- 
dends, benefits,  and  advantages  to  be  bad  or 
derived"  from  said  insurance  policy.  On  the 
same  day  Winton  executed  and  delivered  to 
the  complainant  a  covenant.  In  which  he 
agreed  that  upon  tbe  payment  of  said  notes 
be  would  "transfer,  assign,  and  quitclaim 
tbe  right  and  title  to  the  policy  on  tbe  life 
of  said  Paschal  A.  Guyer,  *  *  *  assigned 
to  me  this  day."  Tbe  notes  were  not  paid 
at  maturity.  Subsequently,  as  alleged  In 
the  bill,  at  tbe  Instance  of  the  complainant, 
the  defendant  surrendered  the  said  policy  of 
Insurance  to  the  Insurance  company,  and 
obtained  thereon  the  cash  surrender  value 
thereof,  the  sold  Insurance  company  paying 
tbe  sum  to  the  defendant  of  f4O4.00,  as  as- 
signee and  as  agent  for  complainant  This 
payment  was  made  in  March,  1896.  It  was 
then  averred  in  the  bill  that  tbe  complain- 
ant requested  the  defendant  to  deduct  from 
said  money  so  paid  by  the  Insurance  com- 
pany the  amount  due  him  upon  said  notes, 
and  to  pay  to  the  complainant  the  residue, 
but  that  the  defendant  had  declined  and 
refused  to  do  so.  It  was  then  further  aver- 
red in  tbe  bin  as  follows:  "Defendant  Is 
Insoiveut,  a  Judgment  at  law  would  be  fruit- 
less, and  be  will  put  the  money  beyond  the 
jurisdiction  of  the  court  unless  a  receiver  Is 
appointed  without  notice.  Complainant 
avers,  on  information  and  bpiief.  that  the 
defendant  has  already  Invested  a  piirt  of 
said  money  hereinbefore  mentioned  in  live 


stock.**  Tbe  prayer  of  tbe  blQ  i 
recover  be  appointed  to  take  chi 
money  paid  to  tbe  defendant  by 
ance  company,  less  tbe  amount 
the  defendant  on  said  notes,  and  1 
celvw  be  authorized  to  take  cha: 
prepay  to  which  the  money  may 
converted  by  the  defendant;  tt 
event  of  the  conversion  of  said  mc 
sonal  decree  be  rraidered  against  1 
ant  and  that  if  tbe  money  ba 
vested  In  property  or  securittea,  a 
clared  and  enforced  against  sucb  ] 
security.  The  bill  was  subseqnra 
ed  by  particularity  aa  to  the  la 
and  aveired  that  part  of  tbe  f 
tbe  money  paid  by  the  Insuranc 
on  said  policy  was  Invested  by  1 
ant  in  a  horse,  which  ma  th&k 
session,  and  In  tbe  purchase  of  tl 
that  said  mules  had  been  sold  by 
ant  and  he  had  taken  notes  and 
from  the  purchasers  thereof  to 
payment  of  the  purchase  money, 
filing  of  the  bin,  and  the  giving 
therefor  by  the  complainant  tbe 
appointed  a  receiver  without  notl 
thorlzed  bim,  after  ent^ng  Int 
required,  to  demand  and  recelvi 
defendant  tbe  money  paid  by  th< 
company,  less  the  amount  Justly  i 
fendant  and  also  any  property 
said  money  had  been  Inv^ed.  T 
tlon  of  tbe  original  bill  was  i 
"State  of  Alabama.  Morgan  Conn 
me,  Chas.  Weineman,  a  Justice  oi 
in  and  for  said  state  and  county 
personally  appeared  P.  A.  Guyei 
plainant  In  the  foregoing  bill.  ^ 
by  me  duly  sworn,  doth  depos 
that  the  allej^atlone  of  said  blU 
Sworn  to  and  subscribed  before  n 
22d  day  of  March,  1898.  (Aas. 
Justice  of  the  Peace."  The  defe 
a  Bwom  answer.  In  which  be  d 
tbe  policy  of  insurance  was  trai 
blm  as  collateral  security,  and 
tbe  complainant  executed  an  ab 
unconditional  assignment  &nd  t 
understood  and  agreed  that  If  tb4 
ant  did  not  repay  tbe  money  born 
tbe  notes  fell  due,  the  defendant 
the  absolute  owner  of  said  insura 
He  also  averred  in  said  answe 
money  paid  to  him  by  tbe  insurai 
ny  had  been  paid  out  in  the  llqi 
his  indebtedness,  and  tbat  he  h 
vested  it  In  any  property  which 
possession.  Under  the  order  of 
tbe  receiver  who  was  appointed 
from  the  defendant  a  horse,  an 
notes  and  mortgages  which  were 
the  puiThase  price  of  three  mnl 
different  porsans.  The  evidence  fc 
pininant  shows  that  a  part  of  i 
rpccivcd  by  the  defendant  was  1 
a  lioi'so  and  lu  the  mules  referre 
tbe  defendant  was  insolvent  Tl 
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ant.  u  A  witnen  In  his  own  behalf,  denied 
taa-rlnc  lATested  the  money  received  from 
tbe  policy  In  ttie  horse  and  mules,  but  claim- 
ed to  have  used  the  money  in  the  payment 
of  bis  Individual  debts.  The  defendant  mov- 
ed to  dismiss  the  bill  for  the  want  of  equity, 
and  demurred  to  the  bill,  aselgnlns  several 
grounds,  as  ahowlnK  that  the  bill  was  with- 
out equity.  Upon  the  final  submission  of  the 
cause  on  the  pleadings  and  proof,  the  chan- 
cellor  oTOTuled  the  motion  to  dismiss  and 
tbe  demurrers,  and  decreed  that  the  com- 
plainant was  entitled  to  the  relief  prayed 
for,  and  ordei-ed  the  receiver  to  sell  the 
property  which  had  come  Into  his  hands, 
and  to  pay  the  proceeds  thereof  to  the  com- 
plainant. Frtnn  this  decree  the  defendant 
appeals,  and  assigns  the  rendition  thereof  as 
error. 

Arthur  li.  Brown  ond  O.  Kyle,  for  appel- 
lanL  EL  W.  Godbey,  for  appellee. 

McO.BLLAN.  C  J.  The  verlflcatlon  of 
tbe  bill  of  complaint  was  sutUclrat  without 
tbe  subscription  of  the  affiant  to  tbe  affida- 
vit, the  rule  of  practice  not  requiring  sub- 
scrtiitlon.  Rnle  15  <Code.  p.  1205);  1  Enc. 
PI.  &  Prac.  315;  Watts  v.  Womack,  44  Ala. 
005. 

The  bin  being  thus  properly  verl&ed,  its 
averments  as  to  respondent's  insolvency,  and 
the  Imminent  danger  of  his  Immediately  dis- 
posing of  the  trust  property  before  a  receiv- 
er could  be  appointed  if  be  had  notice  of 
the  application  for  a  receiver,  the  facts  being 
stated,  a^uthorized  the  appointment  of  a  re- 
ceiver without  notice.  Hendrix  v.  Mortgage 
Co..  85  Ala.  313,  11  South.  213;  Werbom's 
Adm'r  V.  Kahn,  93  Ala.  201.  9  South.  729: 
Pollard  V.  Fertilizer  Co.,  122  Ala.  409.  25 
South.  1C9;  Bank  of  Florence  v.  United 
States  Sav.  &  Ixan  Co.,  101  Ala.  297.  16 
South.  110;  Asburst  v.  Lehman.  Durr  &  Co., 
86  Ala.  370,  5  South.  731.  We  do  not  consid- 
er the  question  discussed  by  appellee's  coun- 
sel, whether  an  order  appointing  a  receiver 
can  be  reviewed  on  an  appeal  taken  from 
the  final  decree  after  30  days  from  the  ap- 
polntmoit,  as  It  Is  not  necessary  to  decide 
It. 

Tbat  tbe  bin  has  equity  to  charge  the  re- 
spondent as  trustee  for  the  amount  he  re- 
ceived on  the  surrender  of  tbe  policy  In  ex- 
cess of  the  amount  he  paid  the  assured  for 
or  upon  the  collateral  security  of  the  policy, 
and  this  whether  the  policy  was  transferred 
to  the  respondent  absolutely,  or  merely  to  se- 
cure a  debt  due  him  from  the  assured.  Is  ful- 
ly settled  lu  the  case  of  Helmetag's  Adm*r  v. 
Miller.  TO  Ala.  183,  which  is  cited  with  ap- 
proval lu  White  v.  Benefit  Union,  76  Ala.  262, 
263,  In  Alabama  Gold  Life  Ins.  Co.  r.  Mobile, 
Mut  Ins.  Co.,  61  Ala.  332,  1  South.  561,  and 
In  Stoclker  v.  Thornton,  88  Ala.  246,  6  South. 
680.  The  excess  of  money  received  by  the 
respondoit  on  the  policy  beyond  what  be 
paid  complainant  for  It  or  beyond  the  debt 


which  complainant  owed  him,  sectired  by 
the  policy,  as  the  case  may  tf,  having  beeat 
received  by  respondent  In  trust  for  com- 
plainant, It  Is  elementary  that  complainant 
can  follow  the  fund  Into  whatever  property 
respondent  has  converted  It,  and  subject 
such  property.  Of  course  the  fact  of  con- 
version into  other  propoty^  and  the  Identity 
of  the  other  property  sought  to  be  subjected 
with  that  luto  which  the  conversion  was 
made,  must  be  proved  to  the  reasonable  sat- 
isfaction of  the  court;  and  we  concur  with 
the  chancellor  that  a  part  of  the  fund  here 
in  question  was  invested  by  respondent  in 
j  tbe  horse  now  In  possession  of  the  receiver, 
and  In  other  lire  stock  which  was  sold  by  re- 
spondmt  and  for  tbe  price  of  which  he  took 
securities  now  in  the  hands  of  the  re- 
ceiver. The  decree  of  the  chancery  court 
will  therefore  be  affirmed.  Affirmed. 


UNION  MFG.  &  COMMISSION  00.  t.  EAST 

ALABAMA  NAT.  BANK. 
(Supreme  Court  of  Alabama.  Feb.  7.  1901.) 
SALE— UESCISSION  FOR  FRAUD— ST  ATUTORT 
TRIAL  OP  THB  RIOHT  OF  PEOPKRTT. 
1.  Actual  misrepresentation  or  affirmative 
fraudulent  concealmeuc  as  to  bis  solvency  by 
one  who  buys  goods  on  a  credit,  who  is  at  tbe 
time  insolvent,  or  in  failing  circnmstances,  is 
not  necessary  to  eatltle  the  seller  to  rescind 
the  sale;  but  the  sale  and  purchase  of  goods 
is  fraudulent  and  open  to  rescission  by  tbe  sell- 
er if  tbe  purchaser  waa  at  tbe  time  tiiereof  iu- 
solveut,  or  in  foiling  circumotancee,  and  bad  no 
intention  to  pay  for  the  goods,  or  had  no  rea- 
^nabie  expectation  of  being  able  to  pay  for 
them,  and  either  represented  that  he  was  sol- 
vent, or  Intended  to  pay,  or  bad  reasonable  ex- 
pectation of  beine  able  to  pay,  or  failed  to  dis- 
close his  financial  condition,  or  the  fact  tbat 
he  did  not  intend  to  pay  or  expected  to  be  able 
to  pay  tor  tbe  goods  so  purchased;  provided 
the  seller  was  Induced  to  make  the  sale  by 
reason  of  such  representation  or  failure  on 
the  part  of  the  purchaser  to  make  known  bis 
financial  condition. 

3.  On  a  statutory  trial  of  the  right  of  prop- 
erty, where  the  Issue  is  as  to  whether  the 
claimant  bad  a  right  to  rescind  tbe  sale  of 
goods  to  tbe  defendant  in  attachment,  and 
there  is  evidence  from  which  the  jury  might 
have  concluded  that  the  purchaser  of  the  goods 
was  insolvent  at  tbe  time  be  purchased  from 
the  claimant,  tbat  be  then  bad  no  Intention  of 
paying  for  tbe  goods  or  reasonable  expectation 
of  being  able  to  pay  for  them,  and  tbat  be  foil- 
ed to  communicate  these  facts  to  the  claimant, 
and  it  is  fui-tber  shown  that  tbe  claimant 
I  sought  and  obtained  independent  information 
'  as  to  the  purchai^er's  financial  condition  before 
shipping  the  eonds.  but  it  does  not  atBrmatively 
appear  that  tb<;  claimant  acted  solely  upon  this 
independent  information,  and  not  upon  the  al- 
leged fraud  of  the  purchaser,  it  la  a  question  for 
the  jury  to  determine  as  to  whether  the  claim- 
ant was  induced  bv  the  alleged  fraud  to  make 
the  sale,  If  they  believe  the  purchaser  had  been 
guilty  of  fraud,  or  by  such  independent  Infor- 
mation, and  therefore  the  affirmative  charge 
should  not  be  given. 

Appeal  from  circuit  court,  Barbour  coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  East  Alabama  National  Bank 
against  W.  B.  Gorton.  After  levy  of  at- 
tachment the  Union  Manufacturing  ft  Com- 
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mlsBkm  Oong^any  Interposed  a  claim.  Judff- 
ment  for  plalntlft  sitd  claimant  appeals. 

Berersed. 

After  the  levy  of  said  writ  of  attach- 
ment, the  Union  Manufacturing  &  Commis- 
sion Company  Interposed  a  claim  to  certain 
of  the  goods  levied  upon,  and  upon  the  ex- 
ecution of  a  claim  bond  the  goods  were  de- 
livered to  them.  Issue  was  made  up  be- 
tween the  attaching  creditor  and  the  claim- 
ant, and  the  present  trial  was  had  upon  that 
Issue  as  to  the  right  of  property  to  the  goods 
levied  upon.  It  was  shown  by  the  evidence 
that  for  some  years  prior  to  the  levy  of  the 
attachment  Gorton  bad  conducted  a  general 
merchandise  business  In  Eufaula.  On  June 
16,  1896,  he  bought  from  the  claimant  the 
goods  in  controversy  on  a  credit,  which  goods 
had  never  been  paid  for.  The  sale  of  these 
goods  to  Gorton  was  made  by  a  traveling 
salesman  of  the  plaintiff,  who.  In  taking  the 
order  from  Gorton,  asked  him  for  references 
as  to  his  financial  standing.  Gorton  gave 
references  to  two  firms, — one  a  firm  in  At- 
lanta, Ga.,  selling  dry  goods  at  wholesale; 
and  another  in  St  lyonis.  Mo.,  selling  shoes 
at  wholesale.  Claimant  company  bad  Its 
place  of  business  in  Atlanta,  and  one  of  the 
members  of  the  company  testified  tbat,  aft- 
er the  order  was  received  from  the  claim- 
ant's salesman  for  Gorton,  they  made  in- 
quiry of  the  reference  Gorton  gave  him, 
and,  after  receiving  answers  from  such  In- 
quiries, they  shipped  the  goods  to.  Gorton. 
The  evidence  does  not  show  what  informa- 
tion those  two  firms  which  were  referred  to 
gave  the  claimant  about  Gorton's  financial 
condition.  Gorton,  as  a  witness,  testified 
that  on  June  IGth  he  was  indebted  to  the 
plaintiff  in  attachment  for  something  over 
fl.OOO,  evidenced  by  four  promissory  notes, 
all  of  which  were  due  before  June  16,  189G, 
with  the  exception  of  one  note  for  $348, 
wlilch  was  due  November  1,  1896.  Gorton 
also  testified  that  on  and  prior  to  June  16, 
1890,  be  wad  Indebted  to  his  wife,  A.  M.  Gor- 
ton, in  the  sum  of  $2,500.  This  Indebtedness 
was  evidenced  by  a  promissory  note  dated 
February  1,  1895,  and  payable  February  1, 
1806,  with  Interest  from  date.  He  testified 
that,  in  addition  to  these  debts,  be  was  in- 
debted to  wholesale  merchants  to  the  ex- 
tent of  $800  or  $900  at  the  time  of  the 
purchase  of  the  goods  from  the  claimant. 
He  further  testified  that  at  the  time  of  the 
levy  of  the  attachment  the  stock  of  goods 
owned  by  him  was.  in  his  opinion,  worth 
betweeD  $5,000  and  $6,000,  and,  in  addition 
to  the  stock  of  goods,  he  owned  several  thou- 
sand dollars  worth  of  choses  In  action  against 
customers  who  had  purchased  goods  from 
him,  but  upon  which  be  had,  up  to  that  time, 
been  unable  to  collect  anything;  and  that 
he  also  owned  other  personal  property  worth 
al)out  $75.  Gorton  further  testified  that  he 
never  told  any  one  about  his  indebtedness  to 
the  plaintiff  in  attachment  or  to  his  wife  un- 
ta  after  the  levy  ot  the  attachment   It  was 


further  shown  that  the  stock  of  goods  was 
sold  under  the  attachment  at  public  outcry, 
after  being  duly  advertised  as  required  by 
law.  The  claimant  introduced  as  a  witness 
W.'  E.  McCormick.  who  testified  that  he  was 
a  broker  and  merchant  in  the  city  of  Eufau- 
la, and  bad  been  for  many  years:  that  be 
examined  the  stock  of  goods  of  the  defendant 
(Norton,  wliich  was  levied  on.  by  plainttE. 
after  the  levy,  and  before  the  sale  under 
the  attachment;  that  the  goods  were  sold 
at  auction  by  the  plalnUtt,  and  brought  $1,- 
900;  and  that  said  sum  was  a  reasonable 
value  for  the  stock  of  goods  levied  upon  In 
a  fair,  open  market  It  was  admitted  in 
evidence  that  after  the  levy  and  before  the 
sale  under  the  attachment  the  claimant  no- 
tified plaintiff  and  the  defendant  Oorton 
that  the  sale  to  Gorton  by  tbe  claimant  of 
the  goods  in  controversy  was  rescinded,  up- 
on the  following  grounds:  "(1)  That  at  time 
of  sale  of  same  he  was  Insolvent,  or  in  fall- 
ing circumstances;  (2)  that  he  has  no  Inten- 
tion of  paying  for  said  goods,  or  no  rea- 
sonable expectation  of  being  alile  to  pay 
for  them;  (S)  that  he  concealed  these  facts 
from  tbe  seller;  (4)  that  said  seller  was  In- 
duced to  make  the  sale  to  him  by  this  con- 
cealment." This  was  substantially  all  ot 
the  evidence.  The  court,  at  the  request  of 
the  plaintiff,  gave  to  the  Jury  the  following 
written  charge:  "If  the  jury  believe  tbe 
evidence,  they  will  find  for  the  plaintiff.** 
To  the  giving  of  this  charge  the  claimant 
duly  excepted.  There  were  verdict  and  Judg- 
ment for  the  plaintiff.  The  claimant  ap- 
peals, and  assigns  as  error  the  glvlns  of 
the  general  afflnnatlve  diaise  requested  by 
the  plaintiff. 

W.  C.  SwansoB,  for  appellant  A.  H.  Mer- 
rill and  Harmon.  Dent  &  Weil,  for  appellee. 

McCLBLiLAN,  O.  J.  There  was  evidence 
before  the  Jury  from  which  they  might  have 
concluded  that  Gorton  was  Insolvent  at  tbe 
time  he  purchased  the  goods  from  dalm- 
ant;  that  he  then  had  no  Intention  of  pay- 
ing for  the  goods,  or  reasonable  expectation 
of  being  able  to  pay  for  them;  and  that  he 
failed  to  communicate  these  facts  to  the 
seller.  On  these  facts  he  was  guilty  of  such 
fraud  In  tbe  transaction  as  authorised  tbe 
seller,  upon  afterwards  coming  to  a  knowl- 
edge of  It  to  rescind  the  sale,  and  reclaim 
tbe  goods,  if  be  was  Induced  by  the  fraud 
to  make  tbe  sale.  Maxwell  v.  Shoe  Oo„  114 
Ala.  304.  21  South.  1009.  If,  however,  the 
fraud  of  the  buyer,  assuming  he  was  guilty 
of  fraud,  did  not  induce  the  sellnr  to  part 
with  his  goods,  but  be  acted  to  that  end 
solely  upon  Independent  Information  as  to 
the '  buyer's  good  faith  and  ability  to  pay. 
be  has  no  right  of  rescission.  Darby  r. 
Kroell,  92  Ala.  0O7.  8  South.  3M.  In  this 
case  the  seller  sought  and  obtained  Inde- 
pendent information  as  to  Oortim's  financial 
condition,  etc.,  before  iblpplns  him  ttie  goods. 
By  the  act  t>f  purchoslnf,  Gorton  tn^ledly 
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represented  to  tiie  seUo'  that  he  was  or  i 
would  be  able  to  pay  for  them,  and  that  he  I 
Intended  to  pay  for  them,  and,  of  course,  he 
impliedly  promised  to  pay  for  them.  Max- 
well T.  Shoe  Co.,  supra.  So  tiiat  it  Is  fair 
Bay  that  the  seller  had  these  Implied  rep- 
reBentatloDs  of  Gorton  and  the  independent 
information  above  referred  to  at  the  time 
the  sale  was  made.  It  does  not  affirmatively 
appear  tl^t  the  seller  acted  solely  upon  this 
Independent  Infomation.  and  not  upon  the 
alleged  fraud  of  Gorton.  It  Is  matter  of  In- 
ference whether  be  acted  upon  the  one  or 
the  other,  or  upon  both  combined.  And 
tbis  inference  the  jury  alone  Is  competent 
to  draw.  It  should  have  been  left  to  them 
to  find  whether  the  seller  was  Induced  by 
Gorton's  fraud,  if  they  believed  he  had  been 
gruUty  of  fraud,  solely  or  In  connection  with 
the  independent  information  or  by  such  in- 
formation alone,  to  port  with  bis  goods. 
The  affirmative  charge,  with  hypothesis,  giv- 
en for  plaintiff,  took  this  inquiry  away  from 
the  jury.  The  court  erred  In  glrlng  It 
BeTersed  and  remanded. 


GBIFFIM  T.  STATO. 
(Sopreme  Ooort  of  Alabama.    Feb.  18,  1901.) 
ASSAULT  WITH  INTENT  TO  KIUj-EVIDBNCI!!. 

On  a  trial  under  an  indichnent  for  an  as- 
sault with  intent  to  murder,  where  it  la  shown 
by  the  evidence  that  the  assault  was  made 
while  attempting  to  execute  the  process  of  a 
court  it  is  competent  for  witnesses  to  testify 
to  the  existence  of  ench  process,  and  that  an 
attempt  was  being  made  to  levy  it  upon  prop- 
erty of  the  defendant  at  the  time  the  aseault 
was  made,  without  producing  the  process  or 
the  records  of  the  court;  the  existence  of  such 
pmcess  being  only  a  collateral  Incident  to  the 
matter  In  issue. 

Appeal  from  drcolt  court.  Dale  county;  A. 
A.  Evans,  Judge. 

Clara  Griffin  was  convicted  at  assault  with 
intent  to  UU*  and  ^peals.  Affirmed. 

The  evidence  for  the  state  tended  to  show 
that  the  person  alleged  to  have  been  assaulted 
went  to  the  bouse  of  the  defendant  with  a 
constable,  to  aislst  him  in  making  the  levy  of 
ft  writ  of  detinue  upon  a  stove  which  was  In 
the  defendanl^B  bouse,  and  which  said  8i»eller 
bad  sued  tot  In  an  action  of  detinue,  and  that 
hi  attempting  to  take  possesion  of  the  store 
the  assault  was  made  by  the  defendant  on 
said  Speller.  These  facta  were  testified  to 
both  hy  said  Speller  and  the  constable.  Oh- 
Jectlm  ma  made  to  the  declaration  of  each 
of  the  witnesses  to  the  fact  that  there  was 
a  writ  of  dednne,  upon  the  ground  that  the 
writ  was  the  beat  evidence,  and  the  fact  that 
it  was  not  produced,  and  no  reason  had  been 
given  fcH-  Its  absence.  This  objection  was 
overruled,  and  the  dtfendant  dnly  excepted. 
This  mllng  Is  the  only  aneation  presented  for 
review  on  the  present  appeal. 

Ohas.  O.  Brown,  Atty.  Gen.,  for  the  State. 

SHABPB,  J.  Where  a  written  Instrument 
is  only  a  collateral  inddont  to  the  matter  In 


Issue,  and  its  ezlstenoe,  rather  than  Its  con- 
tents, is  the  matter  desiivd  to  be  proved,  the 
rule  which  In  general  requires  the  production 
of  the  writing,  as  the  best  evidence  of  Its 
contents.  Is  not  ain>Ucable.  1  GreenL  Bv.  i 
89;  Allen  v.  State,  79  Ala.  84.  Of  this  class 
were  the  writs  in  attachmeoit  and  detlnoe 
mentioned  in  testimony  adduced  by  the  state. 
Here  the  question  was  not  of  the  atithorlty 
of  the  officer,  for  the  defendant  was  not  char- 
ged with  unlawfully  reaistlng  such  authority. 
It  was  merely  whether  the  defendant  was 
guilty  of  an  assault  with  Intent  to  murder,— 
an  oSense  involving  malice  and  vicioos  acts, 
on  which  those  writs  had  no  direct  connec- 
tion or  bearing.  There  Is  no  error  In  the 
record.  Judgment  affirmed. 


GRIFFIN  et  al.  v,  HALL  et  aL 
(Sopreme  Court  of  Alabama.    Feb.  13,  1001.) 
UNRECORDBO  DEQD— MOTICB  TO  CREDITORS. 

Under  the  provisions  of  the  statute,  an  un- 
recorded deed  Is  inoperative  and  void  as 
against  purchasers  and  judgment  creditors 
without  notice  (Code  1S86,  H  1810.  1811).  and, 
tbongh  possession  acgplrea  and  held  under  an 
unrecorded  deed  Is  suffit^ent  to  charge  the  cred- 
itor or  purchaser  with  notice  when  there  is  an 
actoal  change  of  possesion,  it  is  not  enough 
that  the  tenant  in  possession  at  the. time  of  toe 
execution  of  the  deed  agrees  to  hold  under 
the  grantee  therein;  and  the  fact  that  such  ten- 
ant sulMiegnently  surrenders  the  posseaston,  and 
the  property  remains  unoccupied  until  auotfaer 
tenant  taltes  possession  under  the  grnotee  in 
such  unrecorded  deed,  is  not  stifflcient  to  irfve 
the  jndjrment  creditor  notice  of  the  change  of 
ownership.  Tatwiler  v.  Montgomery,  73  Ala. 
2^,  overruled,  so  far  as  it  conflicts  with  the 
principle  here  announced. 

Appeal  from  circuit  court  Pike  county; 
John  P.  Hubbard,  Judge. 

Action  by  J.  L.  Hall  and  L  B.  Farley 
against  G.  A.  Griffin  and  J.  T.  Ramage. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL  Affirmed. 

The  cause  was  tried  upon  Issue  j<rined 
upon  the  plea  of  the  general  Issue.  Upon 
the  trial  of  the  cause  the  plalntlfl  showed 
that  tliey  recovered  a  judgment  against  one 
H.  Foreman  on  Novrauber  2,  18S3;  that  in 
December,  188S,  an  execution  was  Issued  up- 
on said  judgment,  and  returned  to  the  next 
term  of  the  court  "No  property  found";  ttiat 
on  April  2tt,  1899.  an  alias  execution  was 
issued  on  eaid  judgment,  and  on  the  same 
day  was  levied  on  the  lands  sued  for  in 
this  case  as  the  property  of  tbe  defendant 
In  execution,  H.  Foreman;  that  on  Hay  2B* 
1899,  tbe  sheriff  sold  the  land,  and  tbe  plaln- 
tlffB  in  tbe  present  suit  became  the  pmv 
chasers.  Upon  tbe  examination  c»f  H.  Fore- 
man as  a  witness,  he  testified  that  he  was 
never  In  the  actual  occupancy  or  posseflslon 
of  the  storehouse  In  question;  that  after  he 
bunt  It  be  leased  It  to  one  Logan;  tiMt  at 
the  time  of  tbe  recovery  of  the  judgment 
he  had  ceased  to  claim  said  stor^oase,  but 
that  his  tenant  was  still  occupying  It,  bav^ 
big  attwaed  to  the  defoidsnt  J.  A^-^MOn, 
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wbo  pmtiiaMd  the  store  from  him.  It  was 
further  shown  by  the  testimony  oC  the  de- 
fendant Griffin  that.  In  March,  1893,  he  pur- 
chased the  storehouse  and  land  sued  for  from 
Foreman,  who  made  him  a  deed  thereto, 
but  that  said  deed  was  nerer  recorded  until 
1899;  that  upon  the  purchase  of  the  store 
by  him  the  defendant  Logan,  who  was  then 
a  tenant  of  Foreman,  attorned  to  him.  and 
paid  him  the  rent  for  the  balance  of  the 
term  of  his  lease,  which  was  September  1, 
1883;  that  on  September  1,  1893,  the  defend- 
ant Oriffln  rented  the  store  to  Logan  for 
another  year,  and  that  Logan  had  continued 
to  rent  the  store  and  occupy  It  up  to  Sep- 
tember, 1809,  when  the  defeudant  Ramage 
went  Into  possession  as  the  agent  of  the 
defendant  Grlffln.  Upon  the  Introduction  of 
all  the  evidence,  the  court  gave  the  general 
affirmative  charge  tor  the  plalntltEs.  The 
defendants  duly  excepted  to  the  giving  of 
this  charge,  and  also  excepted  to  the  court's 
refusal  to  give  the  general  afBrmaUve  charge 
requested  by  them. 

M.  N.  Carlisle,  for  appellants.  Harmon, 
Dent  ft  Weil,  for  appellees. 

TYSON,  J.  It  is  undoubtedly  a  sound 
proposition  of  law  that,  If  the  defendant  In 
execution  has  no  interest  or  estate  in  the 
land  sold,  the  purchaser  at  such  execution 
sale  acquires  no  title.  Clementa  v.  Pearce. 
63  Ala.  281.  However,  as  against  Judgment 
creditors  and  purchasers  having  no  notice 
thereof,  an  unrecorded  conveyance  made  by 
d^endant  in  execution  Is  void.  Code  1886, 
IS  1006, 1006.  Kotwithstanding  such  convey- 
ance operates  to  transmit  the  title  Inter 
partes,  as  against  judgment  creditors  and 
purchasers  without  notice  no  title  passes, 
and  the  defeudantra  estate  or  Interest  Is 
snl^ect  to  sale  under  execution.  The  only 
qneetlon  here  presented  is  whether  the  plain- 
tiffs, who  were  judgment  creditors  and  par- 
chasers  at  execution  sale  of  the  lot  In  con- 
troversy,  had  notice  of  the  unrecorded  deed 
undor  which  the  defendant  Griffin  dalms 
title  to  It  prior  to  or  at  the  date  of  the  ren- 
dition of  the  judgment  The  evld^ce  on 
this  point,  as  shown  In  this  record,  la  the 
same  as  was  the  evidence  In  the  two  causes 
between  the  same  parties  reported  In  111 
Ala.  601,  20  South.  486.  and  115  Ala.  647, 
22  Sontb.  1B6.  In  both  cases  this  court  held 
that  the  deed  under  which  the  defendant 
Oriffln  claims  title  to  the  lot  was  void  as  to 
these  plaintiffs,  not  having  been  recorded 
before  they  acquired  a  lien  on  the  land  as 
judgment  creditors  of  the  grantor,  and  they 
having  no  knowledge  or  notice  In  fact  or 
otherwise  constructively  of  It  It  Is  contend- 
ed that  the  view  expressed  In  the  case  re- 
ported in  111  Ala.  601,  20  South.  485,  was 
dictum,  and  is  opposed  to  the  principles  an- 
nounced In  the  case  of  TutwUer  v.  Mont- 
gomery, 7H  Aia.  2C3.  Both  propositions  must 
be  ooaceded,  but  the  dedsiou  of  this  aae»- 


tlon  in  the  case  in  116  Ala.  647, 
156,  Is  not  dicta.  It  was  the  TiU 
In  that  case;  and  the  decision  Is 
by  the  cases  of  King  v.  Paulk,  S 
4  South.  825,  and  Paulk  v.  Kin 
832.  6  South.  612,  holding  that  : 
an  actual  cliange  of  possession, 
distinction  to  a  constructlTe  one. 
a  creditor  or  purchaser  with  no 
unrecorded  deed.  This  principle  I 
ed  In  Troy  v.  Walters,  87  Ala.  23 
54;  Hall  V.  Oriffln,  119  Ala.  214. 
27;  Bynum  v.  Gold,  100  Ala.  427 
667.  We  adhere  to  the  principle 
In  the  Ister  cases,  and  must  dec! 
low  Tntwller  v.  Montgomery,  so 
case  must  he  regarded  as  overml 
point  There  are  other  assignmen 
but  they  are  not  Insisted  upon  In 
There  was  no  error  In  giving  the 
charge  for  the  pialntlffa  Affixme 


POWERS  V.  STATE. 
(Supreme  Court  of  Alabama.  Feb 
GAME  LAW— VIOLATION— INDIC 
The  fii-st  section  of  the  "Act  i 
ter  preservation  of  game  in  Callu 
Alabama"  (Acts  1806-97,  p.  52),  u 
lawful  for  a  pereon  to  net,  or  capt 
ting,  live  partridges  or  quail  In  saii 
any  time  during  the  year;  and  tl 
Indictment  which  charges  that  the 
"after  the  15th  day  of  October,  19 
or  capture  by  netting,  live  partridj 
in  said  county,"  sufficiently  states 
condemned  by  said  local  statute. 

Appeal  from  circuit  conit,  Cathc 
John  Pelham,  Judge. 

Taylor  Powers  was  convicted  < 
of  the  game  I&w,  and  he  q^reahi. 

Matthews  &  Whiteside,  for 

Ctoas.  O.  Brown,  Atty.  Qen.,  for  t 

DOWDELL,  J.  The  appellant 
ed  for  a  violation  of  a  local  stati 
*^An  act  for  the  bettsr  preservatic 
In  Calhoun  county,  Alabama"  i 
1800-07,  p.  52).  The  Indictmei 
t^at  defendant  before  the  finding 
dictment,  and  after  the  l&th  day 
1900,  did  net;  w  cajvture  netthii 
trldges  or  gnall  Ui  said  coonty,  4 
the  provisions  of  said  act  Tb» 
was  demurred  to  by  the  defendi 
ground  that  it  chafed  no  offmse 
as  the  netting  or  capture  biy  d 
done  after  the  15th  day  of  Oct 
Question  thus  presented  InvolTei 
Btructlon  of  the  act  In  qnestlML 
as  follows:  "Section  1.  Be  It  ouu 
general  assembly  of  Alabama,  tha 
after  the  passage  of  this  act  It  s 
lawful  to  net  or  ciqvtnre  by  net 
sell  or  offer  for  sale,  any  live  pi 
Quall  captured  In  the  coun^  of  ( 
to  sell  or  offer  for  sale  any  live 
or  quail  captured  In  tlie  coonty  a 
during  any  time  of  tiie  year,  and 
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unlawful  to  hnnt  or  kill,  any  partridge  or 
quail  In  said  coun^  from  March  1st  to  Octo- 
ber letb."   Black,  Inteip.  LawB,  p.  70,  laya 
down  tbls  general  role:  "Primarily,  a  stat- 
ute is  to  be  Interpreted  according  to  the  ordi- 
nary meaning  of  Its  words  and  tlw  proper 
grammatical  effect  of  their  arrangement  In 
tlie  act   But  If  there  Is  any  ambiguity,  or 
U  there  is  room  for  more  than  one  InterE^e- 
tatiqp,  the  rules  of  grammar  will  be  dlsre- 
sai'ded,  where  a  too  strict  adherence  to  them 
-would  raise  a  repugnance  or  absurdity,  or 
would  defeat  the  purpose  of  the  legislature." « 
On  page  83  of  the  same  woi^  this  writer 
says:  "It  Is  the  duty  of  the  courts  to  give 
effect,  If  possible,  to  every  word  of  the  writ- 
ten law.  But  If  a  word  at  daose  be  found 
In  a  statute  which  appears  to  liare  been  in- 
serted tluough  inadY«rtaice  or  mistake,  and 
wliich  Is  Incapable  of  any  sensible  meaning, 
or  which  is  repugnant  to  the  rest  of  the  act, 
and  tends  to  nullify  it,  and  If  the  statute  is 
complete  and  sensible  without  It,  such  word 
or  clause  may  be  r^ected  as  surplusage." 
And  on  page  77  the  following  role:  "Clerical 
errors  or  ml^rints,  whi(^.  If  uncorrected, 
would  render  the  statute  unmeaning  or  non- 
sensical, or  would  diefeat  or  impair  its  In- 
tended {^ration,  win  not  Titlate  the  act; 
they  will  be  corrected  by  the  court,  and  the 
statute  read  as  amended,  provided  the  true 
reading  is  obvious,  and  the  real  meaning  of 
the  l^slature  Is  apparent  on  the  face  of 
the  whole  enactment."  It  was  said  by  this 
court  In  Tbomp8(»t  v.  Stftte,  20  Ala.  54:  "The 
inartlflclal  manner  In  which  many  of  our 
statutes  are  framed,  the  Inaptnesa  of  expres- 
sion frequently  used,  the  want  of  perspicuity 
and  iffedsion  not  Infrequently  met  with, 
often  require  the  court  to  lo<^  less  at  the 
letter  or  word  of  the  statute  than  at  the  con- 
text, the  subject-mattnr,  the  consequences 
and  effect,  and  the  reason  and  spirit  of  the 
law,  In  endeavoring  to  arrive  at  tlie  will  of 
the  lawgiver."   In  this  connection,  see,  also, 
Huftman  V.  State,  29  Ala.  43,  which  quotes 
approving^  the  rule  of  Interpretation  of 
statutes  laid  dotwn  m  Heydia's  Caae,  8 
OOke.  a 

The  purpose  of  this  statute  under  consid- 
eration is  declared  in  the  caption  to  be  "for 
the  better  preservation  of  game  in  Calhoun 
county.  Alabama."  In  the  body  of  the  act 
It  Is  apparent  that  two  ways  or  means  of 
destruction  of  these  birds  are  aimed  at— one 
of  destroying  by  netting,  the  other  by  bunt- 
hig  and  killing.  The  act  would  be  tree  from 
doubt  but  for  the  repetition  of  the  clanee^ 
"or  to  sell  or  offer  for  sale  any  live  par- 
tridges or  quail  captured  In  the  county  of 
Calhoun."  Leaving  this  out,  the  act  would 
then  read  as  follows:  "Be  it  enacted  by  the 
general  assembly  of  Alabama,  that  from  and 
after  the  passage  of  this  act,  It  shall  be  un- 
lawful to  net  or  capture  by  nettii^,  or  to 
sen  or  offer  for  sale,  any  Uve  partridge  or 
quail  eqrtnred  In  the  county  ot  Calhoun  dur^ 
lug  any  time  of  the  yeax,  and  It  shall  be  on- 
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lawful  to  hunt  or  kill,  any  partridge  or  qutil 
In  said  county  from  March  1st  to  October 
loth."  When  so  read.  It  seems  that  It  would 
be  free  from  any  difficulty  of  conBtructI<»i; 
that  Is  to  say.  that  the  destruction  of  quail 
by  netting  would  be  prohibited  at  any  time 
during  the  year,  while  the  destruction  by 
hunting  and  killing  would  be  limited  to  a 
period  from  the  1st  of  March  to  the  15th  of 
October.  We  think,  therefore,  that  the  clause 
or  phrase,  "or  to  sell  or  ofter  for  sale,"  etc., 
where  It  occu^  the  second  time  In  the  body 
of  the  act  should  be  treated  and  regarded 
ad  redundant  and  should  therefore  be  re- 
jected as  mere  suiptusage.  The  latter  clause 
of  the  statute,  whicb  inohlblts  any  person 
"to  bunt  or  kill,  any  partridge  or  quail  in 
said  county  from  March  Ist  to  October  15th," 
is  a  distinct  clause,  and  jffohlbits  the  destruc- 
tion of  these  birds,  within  a  given  period  of 
the  year,  in  a  manner  different  from  that 
mentiooed  In  the  first  clause,  namely,  by 
netting,  which  is  Inhibited  at  any  time  dur- 
ing the  year.  The  court  properly  overruled 
the  demurrer,  and  the  Judgment  Is  affirmed. 


DOXEY  et  aL  v.  STATB. 

(Supreme   Court  of   MisslsBippi.    April  22, 
1901.) 

JU8TICB8  OF  mo  PBAOB-JUXWHSNT-AOTtON 
ON  RBCOONIZANCK. 
That  the  entry  of  Judgment  by  a  justice 
of  the  peace  on  an  appearance  bond  for  $200 
does  not  expressly  state  that  the  state  recovers 
f200  is  ieunaterial,  it  being  clear  from  the 
whole  record  that  the  recovery  Is  for  and  In 
the  name  of  the  state. 

Appeal  from  circuit  court,  Union  county; 
P.  H.  Lowry,  Judge. 

Judgment  was  entered  on  a  bond  for  the 
state  against  Thomas  Doxey  and  others. 
They  petitioned  for  writ  of  certiorari,  which 
was  denied,  and  they  appeal.  Affirmed. 

John  Bramlett  was  arrested  In  Union  coun- 
ty on  a  warrant  tosued  by  a  Justice  of  the 
peace,  charging  him  with  assault  and  bat- 
tery with  Intent  to  kill,  and  entered  into 
bond  In  the  sum  of  (200  for  his  appearance 
before  the  Justice  of  the  peace  on  July  81. 
1808.  with  appellants,  Thomas  Doxey.  E^h- 
ram  Turner,  M.  HIU,  and  Bob  Brinson,  as  his 
sureties.  On  July  Slst  the  court  convened, 
and  the  case  was  continued  to  August  4tb, 
at  which  time  Bramlett  was  called,  and. 
falling  to  answer,  a  Judgment  nisi  was  enter- 
ed against  him  and  his  sureties,  and  a  scire 
facias  issued  returnable  August  12th.  The 
case  was  continued  from  time  to  time  until 
September  23d,  when  a  final  Judgment  was 
entered.  Appellants  then  filed  their  petition 
for  the  writ  of  certiorari,  alleging,  among 
other  grounds,  the  following:  That  the  Judg- 
ment Is  void,  because  It  Includes  the  accused, 
^'ho  had  not  been  served  with  the  sd.  fa.; 
that  the  Judgment  Is  void  for  informality  and 
uncertainty,  m  that  It  la  not  in  favor  of  the 
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state,  and  not  based  npon  sufflctent  jurisdic- 
tional facts.  The  district  attorney  traversed 
the  allegations  of  the  petition,  and  on  trial  of 
the  cause  In  the  (drcuit  court  Judgment  was 
entered  denying  the  writ,  and  affirming  the 
judgment  of  the  Justice  of  the  peace.  From 
this  jui^^ent  this  appeal  Is  prosecuted. 

Robertson  &  Stephens,  for  appellants.  Mon- 
roe McCSurg,  Atty.  Oen.,  for  the  State. 

TBRBAL,  J.  We  And  no  variance  between 
the  bond  of  Bramlett  and  tbe  scire  facias  Is- 
sued upon  the  Judgment  ntei.  The  entries 
are  exceptionally  good,  and  the  bond  recover- 
ed on  is  definitely  described  in  the  Judgment 
and  scire  facias.  That  the  entry  does  not 
expressly  say  that  the  state  of  Mississippi  re> 
covers  the  sum  of  $200  is,  we  think,  Immate* 
rlaL  LookMg  at  the  whole  record,  it  is  clear 
that  the  recovery  is  for  and  In  the  name  of 
the  state  of  Mississippi.  The  records  of  Jus- 
tices of  the  peace  are  not  to  be  e^qrected  to 
be  made  with  technical  accuracy,  but  when 
substantially  correct,  they  are  to  be  sup- 
ported. Affirmed. 


PLANTERS*  OIL  MILL  &  MFG.  CO.  T. 
FALLS  et  el. 

(Supreme  Court  of  Mlsslsslpi^.  April  22, 
1901.) 

SALO-DBLITBRT— OBJECTION  WAITBD. 

1.  Aa  between  seller  aud  purchaser,  there  la 
a  delivery  when  the  tpoods  are  delivered  to  a 
carrier  for  transportation  to  the  purchaser. 

2.  Objection  that  there  are  other  members  of 
the  plaintiff  firm  than  the  one  whose  name  la 
disclosed  cannot  be  made  for  the  first  time  on 
appeal. 

Appeal  from  circuit  court,  Leflore  county; 
F.  E.  Larkin,  Judge. 

Action  by  J.  O,  Falls  &  Co.  against  the 
Planters'  Oil  Mill  &  MajLufacturing  Compa- 
ny. From  an  adverse  Judgm^t,  defendant 
appeals.  Affirmed. 

8.  A.  Coleman,  for  appellant  R.  V.  Pol- 
lard and  Rush  &  Qardner,  for  appellee. 

TERRAL,  J.  The  appellant  had  Judgment 
rendered  against  it  In  the  circuit  court  for  a 
bill  of  goods  sold  to  It  and  shipped  from 
Boston  to  appellant  at  Greenwood,  Miss. 
Ttie  goods  arrived  at  Greenwood,  and  the 
appellant  paid  the  freight  up<m  tbem,  but  by 
some  mlsta^  the  goods  were  not  delivered 
to  appellant  and  It  refused  payment  for 
them.  The  appellant  contends:  (1)  That  the 
goods  were  never  delivered  to  it  by  the  sell- 
cr;  and  (2)  that  the  proceedings  do  not  show 
who.  besides  J.  G.  Falls,  if  any  one,  compos- 
ed the  firm  of  J.  6.  Falls  &  Co. 

Oa  the  first  point  it  is  sufficient  that  as 
between  the  seller  and  the  vendee,  the  goods 
ordered  of  the  seller  by  the  vendee  are  to  be 
ccHuidered  as  delivered  to  tiie  vendee  when 
they  are  delivered  to  a  common  carrier  tor 
transportation  to  him  (Stiwy*  Sales.  I  806); 


and,  being  so  delivered  to  the  vendee,  be 
must  look  to  the  ctHnmtm.  carrier  for  their 
actual  delivery,  as  the  vendw  Is  no  further 
responsible  there'fw. 

The  obJectiMi  that  tbwe  are  other  mem- 
bers of  the  firm  of  J.  O.  Falls  &  Go.  whose 
names  are  not  given  mhucs  too  latew  It 
should  have  been  made  In  the  court  bdow, 
where  amendment  might  have  been  made. 
It  cannot  be  made  here  for  the  first  time 
Affirmed. 


HUGHES  V.  STATE. 
(Supreme  Court  of  Misstsslppi.  April  22. 

1901.) 

POUOB  JUSTIGBS-^nnUBDIOTIOK. 

'  The  authority  of  a  police  justice  for  a  dty. 
selected  under  Ann.  Code.  §  3001,  with  the 
power  of  a  justice  of  the  peace  within  the 
corporate  limits,  is  not  affected  biy  the  fact  of 
the  election  of  two  justices  of  the  peace  for  die 
district  in  which  is  the  city;  the  Inferior  courts 
established  under  Const,  f  172,  being  in  their 
Jurisdiction  independent  of  the  courts  nected 
under  section  17l. 

Appeal  from  circuit  court  Yalobusha  coun- 
ty; Z.  M.  Stevens,  Judge. 

"To  be  officially  reported." 

A.  M.  Hughes  was  convicted  by  a  police 
Justice  of  a  violation  of  the  liquor  laws, 
which  conviction  was  affirmed  by  the  circuit 
court  and  he  appeals.  Affirmed. 

D.  D.  McRee,  for  appellant  Monroe  Uc- 
Clurg,  Atty.  Gen.,  for  the  State. 

TERRAL,  J.  The  appellant  Hughes,  was 
prosecuted  before  Duke,  a  police  Justice  of 
the  city  of  Water  Valley,  of  the  crime  of 
selling  vinous  and  spiritoona  Uqoon  in  said 
city,  Yalobusha  county,  Miss.,  wltliout  li- 
cense, and  against  the  peace  and  dignity  of 
the  state  of  MisBisslppi,  and  was  convicted 
thereof;  from  which  conviction  he  appealed 
to  the  circuit  court  of  said  county,  and,  being 
there  convicted  of  said  crime,  he  appeals 
here.  His  sole  contention  is  bis  trial  l>efore 
Duke  was  coram  non  Jndlce,  and  that  tiie 
whole  proceeding  Is  a  nullity.  It  is  admitted 
that  Duke  was  duly  selected  and  quaUfled  as 
police  Justice  of  Water  Valley,  a  dty  of  more 
than  4,000  inhabitants,  and  that  there  were 
at  the  time  of  the  trial  of  iqipellant  by  Duke 
two  Justices  of  the  peace  duly  elected  and 
qualified  for  that  district  of  the  county  in 
which  Water  Valley  is  situated.  The  owten- 
tion  here  made  cannot  be  sustained.  Section 
3001,  Ann.  Code,  expressly  authorizes  dties 
having  4,000  or  more  inhabitants  to  select  a 
police  Justice,  who  shall  have  the  power  of  a 
Justice  of  the  peace  within  the  corporate  lim- 
its, and  also  authority  to  try  all  Infractions 
of  city  ordinances.  It  la  not  questioned  that 
Duke  was  duly  selected  and  qualified  as  po- 
lice Justice  of  Water  Valley  In  conformity 
with  the  statute  creating  such  office,  and  we 
cannot  doubt  the  power  of  tlie  l^:lstatare  to 
create  the  office,  and  to  doUie  It  with  the 
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JniisdIetloD  pmcribed  by  MCtlon  8001.  How 
the  dectton  of  two  Jnstlcei  vt  ttie  pence.  In 
the  district  IndndUig  Water  Vallajr,  and  tiMt 
rcadlnew  to  act  In  the  execution  of  thdr  oO- 
cee  at  the  time  ct  the  trial  of  Hushea  br 
I>ak^  aflecti  the  antbori^  of  Doke,  we  can- 
not see.  The  Jnstlcea  themaelres,  and  no  one 
for  them,  have  any  more  right  to  complain  of 
the  authorl^  conferred  open  a  polloe  Justice 
than  a  p(dlce  JnsUce  baa  to  complain  of  tbe 
aatbority  conferred  tqjwn  Jnatlcea  of  tbo 
peace.  Tbe  offices  are  not  made  for  the  In* 
cumbenta,  but  for  the  pnbllc  welfare,  and 
each  otOce  stands  upon  a  constitutional  basis. 
Tbe  Inferior  courts  established  nndw  section 
172  of  tbe  constitution  ar^  in  their  Jurisdic- 
tion, Independent  of  the  courts  erected  under 
section  171.  and  the  number  of  these  courts 
and  tbeir  respective  Jurisdictions  are  within 
l^dslatiTe  auttiorlty,  and  their  creation  can 
be  comidalned  <tf  wly  to  tbe  l^lalatnxe  It- 
self. If  too  many  of  sndi  courts  are  estab- 
Ushed,  tbe  correction  Is  tritii  It  We  are  of 
opinion  that  tbe  office  of  police  Justice  of  Wa* 
ter  Vall^  la  ccmstitutlonally  estaUlshed,  and 
that  the  acts  of  the  Incumbent  of  the  office 
are  valid.  Affirmed. 


JOHNSON  T.  WBSTBRN  UNION  TBL.  CO. 
(Supreme   Court  of  HlHlulppi.   April  22, 
1901.). 

TBLEGRAHS-TAILURB  TO  DKUVKR— MMOTM 

AND  UNCERTAIN  DAHAQBS. 
The  damages  for  failure  to  deliver  a  tele- 
gram are  too  remote  and  uncertain  to  permit 
of  reeovoT,  where,  if  it  had  been  received.  It 
only  gave  i^alntifl  an  opportonity  to  make  a 
contract  for  railroad  construction,  which  be 
might  or  might  not  have  made,  the  profits  on 
which,  if  made,  would  have  be«n  subject  to  sev- 
eral contingencies. 

Appeal  from  circuit  court,  Sunflower  coun- 
ty; F.  A.  Montgomery,  Judge. 

Action  by  B.  A.  Johnson  against  tbe  West- 
ern Union  Telegraph  Company.  Judgment 
for  defradant.   PlalntitF  appeals.  Affirmed. 

S.  D.  Neil,  for  appellant  Campbell  & 
Starling  and  Hayes  &  Harris,  for  appellee. 

TBBRAL,  J.  R.  H.  Quigley  ft  Co.,  of  St 
Louis,  on  tiie  27th  of  July,  l^B,  sent  to  ap- 
pellant the  following  telegram:  ','19.  A.  Jobn- 
80n»  Morebcad,  Miss.:  We  have  mlllloa 
yarda,  pay  both  ways,  woik  Oeor^ana,  Ala. 
Do  yon  want  anyf  Hancock  wlU  be  Oeorgl- 
ana  after  Thursday,  ^^eak  Qul<^  B.  M. 
Quigley  ft  Co."  The  dedantion  Cor  dam- 
ages 17  Jdtauon  alleges  that  he  wanted 
work;  had  worked  before  with  Quigley  ft 
Co..  and  would.  If  be  bad  received  the  tele* 
gram.  hSTe  gone  to  Oeorglana,  where  Qulg- 
loy  ft  Co.  had  a  laige  contract  for  tbe  con- 
struction of  a  railroad;  and  that  he  would 
have  entered  Into  a  contract  for  the  doing 
of  a  part  of  said  work,  and  would  have  made 
a  large  sum  of  money  upon  s^d  contract 
We  thhik  the  damages  here  sued  for  are  too 


remote  to  be  recorered.  If  tiie  telegram'  had 
beoi  reoeived.  It  only  gave  appellant  an  op* 
pntuntty  for  making  a  contract  for  railroad 
WW*,  which  he  might  have  made  or  might 
not  have  made;  and,  if  he  had  made  a  con- 
tract for  work,  what  be  should  hare  made 
thereon  would  have  beea  subject  to  several 
coutingatdes.  In  otbw  words,  the  damages 
here  claimed  are  not  tbe  direct  result  of  the 
breach  of  du^  complained  of.  They  do  not 
natmnlly,  or  necessarily,  or  probably  arise 
from  tiie  wrong  done;  and,  because  tbe  dam- 
ages claimed  are  remote  and  uncertain,  tbe 
appelant  may  not  recover.  Railroad  Co.  v. 
Ragsdale,-  4S  Miss.  468;  1  Suth.  Dam.  {  IS; 
Telegraph  Co.  v.  Hall.  124  U.  a  8  Siip. 
Ot  577. 81  li.  Bd.  47a 
Affirmed. 

HERRING  V.  BDWARDS. 
(Supreme  Court  of  MimiirippL  AprO  S2, 

1901.) 

BRSAOH  OF  OONTRAOTS-^VRBMFTORT  IH- 

STRUOnON. 
PlaintUf  testified  that  be  contracted  with 
defendant  to  cut  and  haul  timber  on  defend- 
ant's place,  and  put  It  on  a  bank  of  a  river, 
tor  a  certain  sum  per  1,000;  that  sabBeqnently 
be  hired  hands,  ai^  made  arrangements  to  be- 
gin the  work,  when  defendant  refused  to  al- 
low lum  to  carry  out  his  contract;  that  he  had 
sustained  damages  from  loss  of  prospective 

Srafits  and  the  arrangements  that  he  had  made, 
ther  witnesses  stated  that  defendant  had  told 
them  that  he  had  made  a  contract  with  plain- 
tiff similar  to  that  testified  to  by  plaintiff. 
Beld,  that  it  was  error  to  peremptorily  in- 
struct for  defendant. 

Appeal  from  circuit  court  Coahoma  coun- 
ty; F.  A.  Montgomery,  Judge. 

"Not  to  be  ohclally  reported." 

Action  by  D.  M.  H^lng  against  P.  M.  Bd- 
wards.  From  a  judgment  In  favor  of  defend- 
ant plaintiff  appeals.  Reversed. 

On  the  trial  In  the  lower  court  ^p^ant 
testified  that  ha  made  a  omtraet  with  P.  U. 
Bdwarda,  tbe  dtf6n&mt  to  cut  and  haul  all 
the  merchantable  timber  on  his  (Bdwardi^) 
place,  and  put  It  on  tiie  banks  ot  Sunflower 
river,  for  94  per  1,000;  that  thla  contract 
was  made  on  the26tb  day  of  June,  and  about 
the  last  of  August  he  d^alntlff)  had  hired 
hands,  and  made  arrangements  for  teams 
and  wagons  to  begin  the  work,  what  defend- 
ant forbade  him  to  cut  the  timber,  and  re- 
fused to  carry  out  his  part  ot  the  contract: 
that  there  was  about  17B.000  feet  and  that 
he  expected  to  make  a  profit  ot  $1.25  per 
1,000  on  It;  and  that  he  bad  sustained  otiier 
losses  in  the  pigment  of  handa  and  the  loss 
of  the  use  ot  his  wagona  and  teams,— all 
amounting  to  9M0.  Two  other  witnesses 
testified  that  titie  detmdant  had  stated  to 
than  that  he  bad  mode  a  contract  wltb  Bet- 
ring  to  cut  and  haul  all  his  timber  tor  f4 
per  1.000,  and  corroborated  plalntUFs  state- 
ment aa  to  the  amount  of  damages  mstalned. 
After  plaintiff  rested  bis  case,  defendant 
moved  the  court  to  exclude  the  evidence,  and 
grant  a  peremptory  Instruction  ta4be  Jury. 
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to  find  for  defendant,  which  motion  waa  sus- 
tained. There  were  Terdlct  and  Judgment 
accordingly,  and  plalntUt  appealed. 

J.  W.  Cntrer,  for  appellant  Bntt  &  Butt, 
for  appellee. 

WHITFIELD,  O.  J.  It  was  manifestly 
wrong  to  grant  the  peremptory  Instruction 
for  the  appellee.  Kerersed  and  remanded. 


DRAKB  T.  TAZOO  A  U.  T.  B.  GO. 
(Supreme   Court  of   MissiBsippi.    April  22, 
1901.) 

RAILROADS— PIRKS—PRHSUltPTIONS. 

Where  there  is  no  teBtimony  as  to  how  an 
engine  was  handled  at  the  time  its  sparks  set 
fire  to  a  meadow,  or  as  to  the  kind  of  spark  ar- 
rester used,  or  its  condition,  or  that  the  en- 
gineer and  Qreman  were  competent  ami  skill- 
fa),  and  used  due  care,  the  presumption  of  neg- 
ligence arising  from  tne  fact  of  the  fire  is  not 
overcome. 

Appeal  from  circuit  court,  Hlnda  county; 
Robert  Powell,  Judge. 

Action  by  Mrs.  Nettie  Drake  against  the 
Tazoo  Si  Mississippi  Valley  Railroad  Oom- 
pany.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed. 

Appelant  owns  a  farm  la  Hinds  connty, 
throngh  which  appellee's  line  of  railway 
runs.  On  the  23d  day  of  November,  1899, 
one  of  appellee's  engines  set  fire  to  the  dry 
grass  on  appellant's  place,  which  burnt  over 
some  meadow  and  pasture  lands,  and  caused 
other  damages  to  appellant's  property.  She 
broagbt  this  salt  to  recover  the  damages 
thus  sustained.  On  the  trial,. McNeill,  a  sec- 
tion foreman  on  appellee's  road,  admitted 
that  the  Are  was  set  out  b7  one  of  the  en- 
gines on  the  road.  The  court  gave  the  fol- 
lowing Instruction  for  the  defendant:  "(1) 
Although  the  Jury  may  believe  from  the  evi- 
dence that  the  fire  In  question  was  caused  by 
the  running  of  defendant's  train,  yet  still,  if 
they  further  believe  from  the  evidence  that 
the  engine  was  In  good  order,  and  was  han- 
dled properly,  and  wltii  due  care  and  skill, 
at  the  time  when  the  fire  got  out  they  must 
find  for  the  defendant" 

Wells  &  Wells,  for  appellant  Mayes  & 
Harris,  for  appellee. 

WHITFIEXD,  a  J.  McNeUl'B  testimony 
makes  It  clear  that  the  fire  was  set  out  by 
engine  No.  10.  on  November  23d.  The  de- 
fendant waa  then  under  the  duty  to  meet 
and  explain  away  the  prima  facie  case  thus 
made.  "For  the  purpose  of  rebutting  the 
presumption,  the  evidence  must  be  as  broad 
88  the  presumptiui  Its^f.  and  must  satis- 
factorily rebut  every  negligent  act  or  omis- 
sion which  might  under  the  circumstances 
of  the  case,  reasonably  or  naturally  Jiave 
caused  the  fire."  13  Am.  &  Eng.  Bac.  Law, 
p.  601.  And,  again,  the  rule  is  announced 
(Id.  pp.  004,  S06):  "The  general  rule  on  this 
subject  la  that  U  the  defendant  shows  that 


the  Higine  alleged  to  have  canse^ 
was  of  the  proper  constmcdoni  and 
with  approved  devices  and  appUanc 
vent  the  escape  of  fire  and  spark; 
good  repair,  and  prudently  managed 
trolled,  the  prima  fade  preaumptlc 
from  the  mere  communication  of  fl; 
rebutted.  The  presumption  of  ^ 
from  the  escape  of  fire,  however.  • 
rebutted  by  merely  showing  that 
chlnea  and  appliances  vrtxe  of  prop< 
ter,  and  were,  at  the  time.  In  good 
without  further  showing  that  dne 
employed  to  avoid  such  injuries; 
pllah  which  It  should  be  shown, 
that  the  engine  was  In  charge  of  i 
and  skillful  servants,  but  also  a| 
tlcular  time,  and  under  the  drcun^ 
question,  it  was  carefully  manage^ 
troUed."  See.  In  support  of  these  1 
authorities  collected  in  the  admlraly 
counsel  for  appellant  which  Is  so 
perspicuous  In  Its  reasoning,  and  at 
in  its  marshaling  of  the  autboritlei 
direct  It  to  be  printed  In  full  by  tlu 
Applying  these  principles  to  the  cm 
it  is  manifest  that  the  court  hei 
Hand  manifestly  operated  this  en^ 
23d,  and  there  Is  no  testimony  fro 
gineer  or  fireman  as  to  how  the 
handled  that  day.  or  as  to  the  kinc 
arrester  or  its  condition,  or  that  th 
and  fireman  aforesaid  were  skillful 
petent  servants.  The  first  Instruct! 
f endant  was  manifestly  erroneous, 
daily,  Wilson  v.  Railway  Co..  16 
pages  591,  502,  and  Railroad  Co. 
ance,  58  IIL  893.  Spark  arreater 
even  mentioned  in  It  There  Is  abs 
evidence  that  at  the  time  (Novembc 
fireman  and  engineer  were  comp 
skUlful,  or  that  they  used  dne  cai 
time.  What  we  have  said  Indi 
course  the  case  should  take  on  a 
Reversed  and  remanded. 


ANDREWS  V.  PARTES  et 
(Supreme   Court   of  MisslasippL 
1901.) 

BXKCUTION— CLAIMS  BT  THIRD  PEB 
PEAL-^URIS  DICTI  ON— FRAUI 
.  LENT  CONVEYANCES. 

1.  Where  the  property  of  a  claim 
on  under  execution  on  a  justice's 
was  of  greater  value  than  $50,  and 
to  satisfy  an  execution  for  more  thi 
is  entitled  to  his  appeal  to  the  supr 
notwithstanding  the  amooat  in  oonti 
tween  the  judgment  creditor  and  jndg 
or  waa  less  ^an  $50. 

2.  A  chattel  mortgage  is  fraudnl 
creditors,  where  the  mortgagee,  thoui 
faith,  permitted  the  mortgage  to  n 
the  mortgaged  property  ror  his  owi 

Appeal  from  circuit  court,  Pano 
P.  H.  Jjowry,  Judge. 

"To  be  offldally  reported." 

Action  by  Partee  and  Henderao 
W.  T.  Bl  Dye,  J.  M.  Andrews,  troai 
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ant.  Sxom  a  Judgment  of  the  drcnlt  conrt 
nTovlng  a  Jndgmmt  toe  claimant,  he  ap< 
peals.  Affirmed. 

At^ellees,  having  recovered  a  Judgment 
against  one  W.  T.  B.  I>7e,  In  a  Justice  of 
the  peace  court,  for  the  sum  of  $47.67,  bad 
an  execution  Issued  on  said  Judgment  and 
levied  on  the  property  tn  controTersy  In  this 
Buit.  Appellant,  as  trustee  In  a  deed  of  trust, 
filed  a  claimant's  affidavit  to  the  property, 
and  gave  bond  for  same.  In  the  Justice  of 
the  peace  court  Judgment  was  rendered  In 
favor  of  claimant,  and  plaintiff  appealed  to 
the  drcnlt  comrt,  where  a  trial  was  had,  and 
there  were  verdict  and  judgment  for  plaintiff, 
and  claimant  appeals.  The  opinion  contains 
a  fmitheT*  statement  of  the  facto. 

W.  I>.  Miller,  for  appellant  Bootlie  & 
Bootiie,  for  appellees. 

CALHOON,  J.  The  point  that  this  court 
Ifi  without  Jurisdiction  because  the  amount 
Involved  does  not  exceed  $50  Is  not  well 
taken.  It  would  be  good  as  against  the  de- 
fendant In  execution  l}ecause  the  Judgment 
was  for  less  than  $S0  exclusive  of  Interest 
and  costs.  But  here  the  controversy  Is  with 
a  claimant  whose  property  was  seized  to 
satisfy  an  execution  for  about  $69,  and  the 
property  levied  on  was  of  greater  value  than 
$50.  So  the  claimant  has  bis  appeal.  It 
often  happens  that  in  cases  Involving  very 
trifling  amounts  the  costs  swell  to  large 
sums.  While  the  defendant  cannot  Invoke 
the  amount  of  these  costs  to  obtain  Jurisdic- 
tion for  appeal,  a  claimant  may  do  so;  cer- 
tainly where  property  be  claims  to  own 
which  Is  resorted  to  for  satisfaction  Is  of 
value  aceeding  $60,  as  In  this  case,  and 
where,  as  In  this  case,  the  amount  of  the 
execution  exceeds  the  Jurisdictional  sum. 
The  question  on  the  solution  of  which  our 
decision  must  be  controlled  arises  out  of  the 
following  state  of  facts;  The  claimant  bases 
his  right  to  the  property  as  trustee  In  a  trust 
deed  executed  by  Mr.  Dye  to  secure  a  Mr. 
Moore.  Mr.  Dye  was  a  log  merchant  en- 
gaged In  cutting,  shipping,  and  selling  logs. 
The  trust  deed  not  only  conveys  the-  horse 
and  wagon  Involved  In  this  litigation  and 
other  personal  property,  but  also  conveys 
"aU  the  log  timbers,  sawed  and  un sawed, 
•  •  •  I  now  have  on  hand,  •  •  and 
all  the  log  timbers  I  may  have,  or  cause  to 
be  had,  by  any  and  all  hands  I  may  have 
working  with  me  on  any  timber  I  may  buy 
OP  own  during  the  years  1889  and  1900." 
Mr.  Moore,  the  beneficiary  of  the  trust  tes- 
tified as  a  witness  that:  "When  Mr.  Dye 
executed  that  deed  of  trust  to  me,  he  owed 
Mr.  West  and  he  wanted  me  to  take  It  up. 
He  owed  Mr.  West  $80,  and  he  owed  me  an 
old  account  of  $187,  and  said  if  I  would  pay 
Mr.  West  and  give  him  about  $20,  he  would 
give  me  a  deed  of  trust  on  this  property  and 
tbes^  logs,  and  be  says:  'Xow  I  won't  be 
able.   *   *   *  I  want  to  run  along,  and  get 


BO  I  can  do  business.  I  want  to  use  these 
logs  to  get  myself  In  shape,  so  I  can  do  busl* 
ness.'  I  says,  'Oo  ahead,  and  do  the  best 
you  can,  and  when  my  deed  of  trust  Is  due 
I  want  you  to  come  op  and  settle.'  Q.  10. 
Did  you  agree  that  be  was  to  go  on  that  way, 
and  use  the  first  logs?  I  agreed  for  lilm  to 
go  cm  and  use  part  (tf  them  until  he  could 
get  himself  in  Bbap&"  Notwithstanding  the 
good  faith  and  honest  purpose  of  both  these 
men  In  fact  still  the  law  denounces  a  tnut 
deed  hampered  by  such  an  agreement  or  un- 
derstanding as  fraudulent  and  void  as  to 
creditors.  The  rule  Is  a  bard  one,  but  It  Is 
too  well  settied  by  authority  for  us  to  dis- 
turb It  The  understanding  betweoi  Mr. 
Dye  and  Mr.  Moore  is  the  "fly  in  the  oint- 
ment" which  vitiates  the  Instrument  not 
only  as  to  the  logs,  but  also  as  to  everything 
else  conveyed  by  It  so  far  as  creditors  of  the 
grantor  are  concerned,  and  this  la  thoroughly 
well  settied  by  authority. 


MISSISSIPPI  RAILBOAD  00MMI8SI0X  v. 

GULP  &  S.  I.  E.  00. 
(Supreme  Oonrt  of  MlBsissippi.   April  22,  1001.) 

OABSmRfi-^ATBS-^RAILROAD  0OMMI88I0H- 
JURISDIOnON. 

1.  BUI  to  recover  penalties  for  taking  rates  of 
freight  higher  than  fixed  by  the  railroad  com- 
miraion  cannot  be  maintained  in  chancery; 
Oode,  §  428G,  not  affecting  jurisdicticm,  but 
merely  directing  resort  to  drcnit  or  chancery 
f»>nrt8,  according  to  the  eetabiiahed  Jnrisdiction 
of  each. 

2.  A  railroad  company  may  charge  rates  with- 
in the  limits  set  by  Its  charter,  though  they  ex- 
ceed those  fixed  by  the  railroad  c(Hnnilsaion|  bat 
the  commission  may  see  that  It  keeps  within 
the  charter  rates,  and  for  this  purpose  la  enti- 
tled to  reports  from  it 

Appeal  from  chancery  court  Hinds  coun- 
ty; H.  C.  Conn,  Judge. 

"To  be  officially  reported." 

Suit  by  the  MIssIbsIkiI  Railroad  Commis- 
sion against  the  Gulf  &  Ship  Island  Railroad 
Company.  Decree  for  defendant  Plaintiff 
appeals.  Affirmed. 

Monroe  McOlnrg,  Atty.  Gen.,  for  aj^ellant 
B.  J.  Bowers  and  McWUlle  ft  Thompson,  for 
appellee. 

CALHOON,  J.  A  careful  analysis  of  the 
bill  shows  that  this  Is  a  suit  to  restrain  the 
Gulf  &  Ship  Island  Railroad  Company  from 
taking  rates  of  freight  on  cotton  seed  in  car- 
load lots  higher  than  those  fixed  by  the  rail- 
road commission,  and  to  recover  the  penalty 
of  $500  for  each  overcharge  In  violation  of 
the  order  of  the  commission,  prescribing  the 
rates  for  all  railroad  ctHopanles  in  the  state. 
We  do  not  think  the  bill  maintainable  ta  re- 
cover the  penalty,  for  the  reason  that  a  chan- 
cery court  will  not  enforce  penalties,  except 
under  peculiar  circumstances,  and  such  as 
are  not  here  presented.  Section  4286  of  the 
Code  does  not  affect  the  Jurisdiction  of 
courts.  It  merely  directs  naort  Jut  drcnlt 
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and  cbancevT  courts  accordlog  to  the  e«tab- 
Ushed  jurisdiction  of  each.  It  would  seran 
that  It  la  hardly  within  legislatiTe  power, 
under  our  constltntltHi.  to  authorize  hills  in 
chancery  tor  the  mere  purpose  ot  reeorerlng 
penaltlM.  Olie  bll!  Is  not  malntainsl^,  as 
we  think,  to  restrain  a  ccanpany  txtm  char- 
ging its  tnlght  rates;  not  from  want  of 
power  In  the  court,  but  because  it  does  not 
show  a  violation  of  law  by  defendant,  and 
we  must  presume  tt  could  not,  the  object  ot 
the  attorney  general  bdng  simply  to  test  the 
lawful  authority  of  the  railroad  cMnmlsslMi 
to  supenrlse  the  company  In  view  of  the 
charter  of  the  latter.  In  this  case,  we  thlnlc, 
we  must  take  notice  of  defendant's  charter, 
by  which  It  la  empowered  to  charge  Its  own 
rates  within  set  llmlta;  and,  while  the  biU 
arm  that  these  are  above  those  scheduled 
for  all  railroads  order  of  the  commission, 
it  does  not,  and  doubtless  coold  not,  aver 
that  tbey  are  above  those  authorised  by  the 
charter.  True,  it  av«rs  that  the  rates  are 
contrary  to  law.  but  this  is  «ily  a  conclu- 
sion, and  the  tacts  warranting  the  cwdu- 
slon  are  not  set  out;  and  we  moat  therefore 
assume  that  ther»  Is  no  charge  that  the  rates 
exceeded  tiie  tihartw  rates,  because  tbey  did 
not  exceed  tb&m.  In  response  to  the  claim 
that  the  rates  are  Illegal  and  unauthnrized 
because  not  submitted  to  snd  aK>roTed  by 
the  commission.  It  Is  sufficient  to  say  there 
is  no  chazge  tiiat  the  rates  were  not  submit- 
ted.  The  bill  inresents  Itself  to  us,  as  in  trutli 
it  was,  we  suppose,  solely  designed,  as  one 
to  test  the  right  of  the  ccmmlssltm  to  fix 
rates  for  this  as  tm  other  companies.  In 
oilr  judgment,  the  nUIroad  commission  has 
the  right  to  see  that  app^lee  ke^s  within 
the  Umits  of  Its  charter  rights,  but  the  blU, 
In  our  view  of  It,  does  not  show  that  it  has 
exceeded  these  rights  in  the  matter  complain- 
ed of.  We  refer  to  the  very  able  ojdnions  In 
Stone  V.  Railroad  do.,  62  Miss.  916,  and  Stone 
V.  Bailroad  Co.;  Id.,  for  the  law  on  the  sub- 
ject Whether  such  charter  contracts  -  be 
wise  I^islation  la  not  for  the  courts  to  say, 
but  they  must  recognise  and  support  them, 
as  tbey  must  recognize  and  uphold  an  con- 
tracts. Whether  the  Dartmouth  Ckxllege  Oaae, 
4  Wheat  518,  4  U  Ed.  e2».  was  rightfuUy  or 
wrongfully  decided.  It  is  so  deeply  imbedded 
at  the  foundatlms  of  American  jurispru- 
dence that  It  must  remain  In  situ.  The  tjues- 
tlML  of  joint  tariff  rates  Is  not  In  tiie  case, 
and  we  do  not  feel  that  we  shouM  now  a>m- 
ply  with  the  suggestion  ot  counsel  by  con- 
sidering and  passing  upon  it  What  was  the 
dassiflcatlon  of  freight  of  the  New  Orleans, 
Jackson  A  Great  Northern  Railroad  Gompa^ 
ny,  existing  at  the  dat^  of  the  charter,  and 
referred  to  In  Its  section  18,  we  cannot  ctm- 
slder.  Whether  this  classlflcatlon  can  or 
cannot  aCCeet  this  case.  It  im  enough  to  say 
that  It  Is  not  ahown  In  the  bill  that  It  does 
or  csn  affect  It  and  It  Is  not  averred  that  the 
commission  Is  not  In  possession  of  it  nw  is 
any  disoovwy  of  It  asked  for  In  the  bUL  Ot 


course,  the  commission  may  require  and 
compel,  through  the  proper  courts,  the  same 
reports  fAHn  defendant  that  It  may  ot  any 
tfther  railroad  company,  so  as  to  see  fliat  It 
conforqis  to  Its  char^  and  to  the  law  as 
modified  1^  Its  chart«,  and  the  decree  Is  not 
In  prejudice  ot  this  right  oi  the  commission. 
Affirmed. 


BXJPBmsa  CONOLAVH!  KNIGHTS  OF  DA- 
MON T.  SAYLOR. 

(Supreme  Court  of  Mississippi.  April  22, 1901.) 

maURANOB-^aPPUCATION— WAREAMTIBfr- 
AGB  OF  IHSURBD— aVTOENCEL 
In  an  action  on  a  benefit  certificate,  the 
defense  was  that  insured  bad  not  txnthfuHy 
stated  his  age  in  his  application.  One  witness 
testified  he  had  heard  insured  state  he  was  of  a 
certain  age,  and  the  city  registration  book  was 
Introduced,  which  showed  an  entry  as  to  insoi^ 
ed's  age.  Tb9  widow  of  Insured  testified  na  to 
the  date  of  their  marriage,  and  stated  that  ail 
■he  knew  of  insured's  age  was  that  be  told 
her  he  was  a  certain  age  at  the  time  of  thar 
marriage.  Held,  oa  appeal  from  a  jadgment  in 
favor  of  plaintiff,  that,  in  view  of  the  fact  that 
Insured's  place  of  t^rth  was  known,  and  it  was 
not  di£BcnIt  to  proonce  evidence  sfaowinK  the 
fact  in  issue,  that  the  evidence  was  insnfficient 
to  establish  insured's  age,  and  the  Judgment 
would  be  reversed,  and  the  cause  remanded. 

Appeal  from  circuit  court  Landodale 
county;  O.  Q.  Hall,  Judge. 

"To  be  officially  reported." 

Action  by  Mrs,  P.  A.  Saylor  against  the 
Supreme  Oonclave  Knights  of  Damon.  From 
a  judgment  in  favor  ot  plaintiff,  defendant 
appeals.  Reversed. 

John  R.  Saylor  held  a  bentft  certificate  In 
the  a[^>^ant  order  for  ^000,  payable  to  bis 
wife,  Birs.  P.  A.  Saylor,  appellee.  He  died 
on  May  8,  1890.  The  Supreme  Conclave 
Knights  of  Damon  refused  payment  of  the 
certificate,  and  Mrs.  P.  A.  Saylor  brought 
this  suit  to  recover  flie  amount  ot  the  eertlfl- 
cate.  In  his  petition  for  the  ben^t  carUfl- 
cate  Saylor  agreed  that  any  ben^t  certifi- 
cate that  might  be  Issnefl  should  be  noU  and 
void  If  any  of  the  atetemeDte  made  by  him 
th^ln,  or  to  the  medical  examiner,  was 
untrue,  respecting,  among  other  things,  his 
ageu  The  petition  and  medical  examination 
were  made  a  part  of  the  certificate  by  the 
provisions  ot  that  instrnmokt  In  hla  peti- 
tion Mr.  Saylor  stated  that  he  was  64  years 
old.  Defendant  filed  several  special  pleas, 
and  Ite  third  special  plea  set  up  that  the  In- 
anred  was  more  than  54  years  old  at  his  last 
birthday  before  the  date  of  hla  application. 
The  only  evidence  on  this  point  was  ttw 
stetement  of  one  witness  that  he  heard  Mr. 
Saylor  say  a  year  or  two  befwe  his  death 
that  he  was  then  SB  years  old,  and  the  dtr 
clerk  was  introduced,  and  exhlUted  the  dty 
registration  book,  which  showed  an  ntiy 
of  Mr.  Si^lor*s  registration,  his  age  b^ng  pot 
down  as  01.  Mrs.  Saylor  testlfled  that  she 
did  not  know  how  old  Mr.  Saykir  was. '  She 
only  knew  what  he  had  told  hev^  She  stated 
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that  they  were  married  in  1867,  and  Ur.  Bay- 
lor told  her  he  was  then  21  yean  old.  He 
llTed  In  Mlsaoorl  before  they  were  mairled. 
There  were  verdict  and  judgmrat  tor  the 
plaintiff,  ttom  which  defendant  ap];»eale4. 

NerlDe  it  WUbvnit  tat  appelant  Bth- 
rldge  *  MeBeth.  for  appellee. 

WHiTFIBU),  0.  J.  Bepeated  ezamlnaticni 
of  the  netoA  makes  It  manife^  that  this  ver^ 
diet  mmt  be  aet  aside  bacauae  of  the  atate  of 
the  testimony  as  to  Bfr.  Bajlor'a  age.  It  may 
be  that  on  a  new  trial  testimony  showing 
clearly  the  fact  as  to  his  age  may  be  had. 
We  see  no  reaaon  why  It  ahonld  not  be  easy 
to  ascertain  the  truth  about  it,  since  the 
place  of  his  Urth  la  known;  and  It  onglit  to 
be  the  ot^ect  of  both  sides  to  ascertiUn  and 
make  known  the  tmth.  Beyersed  and  re- 
manded. 


MBCHANICS'  SAV.  BANK  et  aL  T.  FARGE- 

SON  et  al. 

(Supreme  Coart  of  MissIsBlppi.  April  22,  1901.) 

PAATNOBSBIF^INSOLVBNCT— APPLICATION 
or  ASSETS— RIOHTS  OP  CREDITORS. 

1.  Id  settling  the  afalrs  of  an  Insolvent  pait- 
neTBliip,  firm  assetB  ahonld  be  given  to  firm 
creditors,  and  tndlTidaal  assets  to  indivldbal 
creditors,  and  the  operation  of  this  mle  cannot 
be  avoided  by  the  acts  of  the  partners. 

2.  A  deed  of  trust  executed  hj  a  partner  of 
an  insolvent  firm,  covering  his  interest  in  its 
assets,  to  indemnifr  a  surety  on  his  individual 
note  given  for  a  private  debt,  binds  only  his 
interest  in  the  asaets  remaining  after  the  just 
demands  of  firm  creditors  have  been  paid. 

3.  Where  a  check  of  an  insolvent  firm,  drawn 
on  its  funds  b7*one  of  the  partners,  in  favor  of 
liis  surety  on  a  note  given  to  a  bank  for  his  in- 
dirldaal  debt  for  a  loan  to  pay  bis  part  of  the 
firm's  overdrafts,  was  accepted,  and  applied  b; 
the  bank  on  the  note,  witn  knowledge  of  the 
firm's  insolvency  and  of  his  purpose  to  appro- 

gropriate  its  funds  in  payment  of  the  note,  the 
ank  did  not  accept  and  pay  the  check  in  good 
faith  and  in  due  course  of  business,  and  was 
tlierefore  liable  to  account  to  the  firm  credit- 
ors for  the  amount  thereof. 

4.  The  ratification  by  a  partner  of  an  insol- 
vent firm  of  a  co-partner's  misapplication  of  its 
funds  to  pay  bis  individual  debt  does  not  pre- 
vent firm  creditors  from  compelling  the  individ- 
□al  creditor  receiving  the  fund  to  account  there- 
for. 

Appeal  from  chancery  court,  Talobuslia 
county;  J.  0.  Longstreet,  Cbanceilor. 

"To  be  officially  repoijed." 

Suit  by  J.  T.  Fargeson  and  others  against 
the  Mechanics'  Savings  Bank  and  others. 
From  a  decree  for  plalntifTs,  defendants  ap* 
peaL  Affirmed.  . 

This  suit  was  brought  by  O.  H.  Harman 
and  certain  creditors  of  the  firm  of  Duke 
ft  Herman,  a  firm  composed  otA.U.h.  Duke 
and  O.  H.  Herman,  against  Mrs.  M.  EL  Duke, 
A.  R.  L.  Ihike,  and  the  Mechanics'  SaTlngs 
Bank,  to  snbject  the  proceeds  of  a  check  for 
f460;  drawn  on  the  Mechanics*  Savings  Bank, 
and  signed.  "Dnke  &  Harman,"  and  payable 
to  M.  B.  Duke  or  bearer*  which  check  was 
presented  to  the  bank  by  the  agent  and  at- 


torney of  Mrs.  M.  S.  Duke  for  payment, 
and  was  by  said  direction  applied  to  the  pay- 
ment of  a  Joint  note  of  A.  R.  L.  Dukie  and 
M.  B.  Duke  to  the  Mechanics*  Savings  Bank. 
The  bill  alleges  that  the  firm  of  Duke  & 
Harman,  and  also  A.  R.  L.  Duke,  were  in- 
solvent, and  that  the  check  was  drawn  by 
A.  R.  L.  Duke  In  the  firm's  name,  without 
the  consent  of  Harman.  A  full  statement  of 
the  facts  are  set  out  in  the  opinion  of  the 
chancelior,  which  opinion  Is  as  followa: 

"Duke  &  Harman,  a  partnership  engaged 
in  trade,  sold  the  entire  stock  of  merchan- 
dise and  the  fixtures  belonging  to  the  firm 
for  fOOO.  The  purchaser  gave  in  payment 
his  check  for  that  amount,  and  this  check 
was  handed  by  one  partner,  Harman.  to  the 
other,  Duke,  with  directions  to  deposit  same 
in  Mechanics'  Savings  Bank  for  the  purpose 
of  paying  the  debts  of  the  firm.  The  firm  of 
Duke  &  Harman,  as  a  partnership,  was  In- 
solvent at  the  time  of  such  sale,  and  the  clos- 
ing out  of  its  assets  ended  its  business  and 
practically  dissolved  the  partnership.  The 
fact  that  the  check  for  $900  repr^ented  the 
proceeds  of  the  entire  assets  of  the  firm, 
with  the  exception  of  certain  accounts  and 
claims,  was  known  to  the  bank.  The  firm  of 
Duke  &  Harman  prior  to  such  sale  had  trans- 
acted Its  banking  business  with  said  Mechan- 
ics' Savings  Bank,  and  the  bank  was  famil- 
iar with  the  afiTalrs  of  such  partnership. 
Some  months  prior  to  aucb  sale  of  assets  and 
suspension  of  business  by  said  firm  it  had 
become  indebted  to  said  bank  to  a  consider- 
able amount  on  account  of  overdrafts  on  Its 
deposit  account  In  order  to  repay  this  over- 
draft, Harman  testifies  he  paid  to  said-  bank 
individually  the  sum  of  $50a  The  other 
partner,  Duke,  in  order  to  raise  his  propor- 
tional part,  borrowed  from  said  Mechanics' 
Savings  Bank  the  sum  of  $500,  and  gave 
therefor  his  note,  with  one  Mrs.  M.  E.  Duke 
as  his  surety  thereon.  In  the  attempt  to  in- 
demnify said  Mrs.  M.  E.  Duke  against  loss 
on  said  note,  the  partner  Duke  executed  to 
her  a  deed  of  trust,  conveying,  for  her  se- 
curity, his  undivided  interest  in  the  fixtures 
and  stock  of  merchandise  of  Duke  &  Har^ 
man.  This  Instrumoit  was  du^  recorded. 
On  the  day  following  the  sale  by  Doke  A 
Harman  of  its  goods  and  fixtures,  said  Mrs. 
Duke  employed  J.  O.  McGowen,  Esq.,  as  her 
attwney,  to  protect  her  interests.  The  part- 
ner, Dnke,  thereupon  gave  to  said  attorney  a 
check  for  f4S0,  signed  in  the  firm's  name^ 
drawn  on  the  ^00  deposit  at  the  Mechanics' 
Savings  Bank,  and  this  check  the  said  attw- 
Diey  carried  to  said  bank,  and  delivered  it  to 
same,  with  Instructions  to  spfij  same  as  a 
credit  on  the  Individual  note  of  the  partner 
Duke  for  $600,  and  on  which  said  Mrs.  M. 

Duke  was  eure^.  This  was  accordingly 
done  by  the  bank.  As  to  these  recited  facts 
there  Is  no  particular  'difference  between 
the  parties,  except  that  the  bank  conteuda 
that  at  the  time  of  the  overdrafti  the  firm 
owed  said  bank  only  about  1680,  uid  that 
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the  whole  of  the  $1,000  raised  by  the  part- 
ners was  not  used  to  llqnldate  a  balance  due 
the  bank  larger  than  the  amount  named. 
The  bin  Is  to  subject  the  said  sum  of  $460 
paid  hj  tile  partner  Duke,  through  Mrs.  U. 
SL  Duke,  on  bis  IndlTlduat  note,  to  the  de* 
mauds  of  firm  creditors. 

"Prom  the  time  of  Stegall  t.  CSoney,  49 
Miss.  761,  down  to  Bank  v.  Durfey,  72  Miss. 
971,  18  South.  466,  31  li.  R.  A.  470,  It  Is  as- 
serted that.  In  the  settlement  of  the  affairs 
of  an  fnsolTeut  partnership,  firm  assets 
should  be  given  to  firm  creditors,  and  Indi- 
vidual assets  to  individual  creditors.  In 
Schmldlapp  v.  Currie,  S5  Miss.  697,  and  Bank 
T.  Ellen.  64  Miss.  141,  8  South.  208,  it  was 
practically  announced  that  the  principle  was 
only  a  rule  of  administration  of  assets  when 
made  In  the  courts,  and  that  Its  operation 
could  be  avoided  by  the  acta  of  the  partners. 
But  In  the  Durfey  Case  the  court  restored  the 
principle  to  Its  pristine  virtue,  and,  Indeed, 
extended  Its  force  and  operation,  by  virtual- 
ly declaring  an  Inhibition  against  the  change 
in  the  operation  of  the  rule  by  the  acts  of  in- 
solvent partnerships  to  the  Injury  of  firm 
creditors.  This  sound  and  equitable  principle, 
which  the  chancellor  conceives  IB  clearly  and 
unequivocally  enunciated  by  our  supreme 
court  In  Bank  t.  Durfey,  will  be  enforced  In 
an  Its  completeness  by  this  court  until  the 
supreme  court  shall  see  fit  to  modify  Its  ut- 
terances. 

"It  is  urged  by  counsel  for  defendant,  how- 
ever, that  even  If  the  rule  be  conceded,  the 
facts  of  the  case  do  not  warrant  its  applica- 
tion here.  It  Is  contended,  first  that  Mrs. 
M.  E.  I>uke  had  a  right  to  the  check  repre- 
senting one-half  the  proceeds  of  the  sale,  be- 
cause of  the  trust  deed  executed  to  her  by 
Duke.  It  win  suffice  to  say  that  the  instro- 
ment  conveyed  no  greater  Interest  in  the  as- 
sets of  the  firm  than  the  partner  Duke  pos- 
sessed, subject  to  a  settlement  of  Its  alfairs 
with  creditors  and  with  the  partner  Harman. 
The  deed  of  trust  was  merely  a  contract  of 
indemnity  executed  by  an  Individual  partner, 
and  bound  only  his  individual  interest  He 
would  have  had  no  individual  Interest  un- 
less, after  settlement  there  stionld  have  been 
a  surplus  over  the  just  demands  of  the  part- 
ner Harman  and  of  creditors  oi  tba  firm. 
Under  12ie  drcumstances,  where  the  Insol- 
vency of  the  firm  at  the  time  is  admitted, 
when  the  check  for  $430  was  given  In  the 
firm  name  by  the  imrtner  Duke  to  the  attor* 
ncy  of  Mrs.  Duke,  his  surety,  to  be  glv«i  to 
the  iia.tik  in  part  satisfaction  of  the  bank's 
demand  against  Duke,  the  transaction  is  to 
all  Intents  and  purposes  the  same  as  if  the 
partner  Duke  had  himself  drawn  the  check 
to  the  bank,  and  directed  tt  npon  his  Individ- 
ual debt. 

"It  is  further  contended  that  the  bank  Is 
not  liable  to  account  because  the  check- 
wblch  It  accepted  and  credited  olU  Its  demand 
against  Duke,  and  drawn  by  one  authorized 
to  draw  It^  was  drawn  on  a  proper  fund,  and 


was  accepted  and  paid  by  the  bank  fn  good 
faith  and  in  due  course  of  business.  If  the 
evidence  sustained  this  broad  atatemoit  tfae 
bonk  would  not  be  liable.  Had  the  rbsA 
been  drawn  by  Duke,  payable  to  a  stranecr. 
In  a  matter  with  which  the  bank  was  un- 
connected, and  In  which  It  had  no  interest 
then  It  would  be  protected.  But  the  chan- 
cellor cannot  escape  the  conviction,  arising 
out  of  tfae  evidence,  that  the  bank  and  Its 
agents  bad  knowledge  of,  and  were  familiar 
with,  all  the  drcnmstances  of  the  transac- 
tion from  ittc^tlon  to  conclusion.  It  knew 
the  affairs  and  the  financial  condition  of  the 
firm;  it  knew  that  the  Ann  bad  been  in 
financial  distress,  and  bad  sometimes  before 
been  forced  outside  of  partnership  resources 
to  pay  a  heavy  overdraft  to  the  bank  Itself; 
It  knew  where  and  how  the  $500  was  bor 
rowed  by  Duke,  and  that  It  was  used  In  great 
part  If  not  wholly,  to  pay  his  part  of  debit 
balances;  it  knew  that  the  check  was  drawn 
by  the  partner  Duke  to  be  paid  on  his  Indi- 
vidual debt  and  out  of  partnership  funds; 
and  it  accepted  the  check  and  credited  It  for 
the  bank's  advantage  on  the  note  of  Inscdvent 
principal,  on  which  Mrs.  Duke  was  only 
surety.  The  bank  made  the  loon  to  DAe,  and 
ifi  the  course  of  bnidness  knew  that  Mrs. 
Duke  was  his  surety.  Tb»  chancellor  cannot 
presume.  In  toAet  to  concede  the  argoment 
for  the  bank,  that  its  agents  were  bereft  of 
sight  hearing,  InteUigmce,  and  memory. 
The  decision  In  Eyrlch  v.  Bank  (Miss.)  6 
South.  615,  reUed  on  by  counsel  for  the  bank, 
is  clear  authority  for  the  concludons  an- 
nonnced  above,  and  Is  not  an  authority  In  the 
bank's  favor.  * 

"Again,  it  is  contended  that  if  there  was 
wrong  by  Duke  and  the  bank  In  the  misap- 
plication of  the  partnership  assets,  recovery 
cannot  now  be  had,  because  Harman.  the  re- 
mahiing  partner,  afterwords  consented  ta  abd 
ratlfled  the  api^catlon  bi  consideration  of 
the  transfer  to  him  Doke  the  latte>r*s 
Interest  in  the  notes  and  accounts  of  the 
flrm.  In  siqiport  of  this  contention,  a  writ> 
ten  assignment  of  the  daims  Is  offered  and 
relied  on,  and  proof  Is  offered  of  ft  pi  lor  ver^ 
bal  agreement  to  the  same  effect  The  writ* 
tea  assignment  evidences  nothlnc  beyond 
formal  transfer,  under  this  agreement  as  It 
is  termed  the  partner  Harman  took  no  great- 
er right  or  Interest  than  he  had  prior  to  its 
execution.  A  partner  has  a  general  right 
and  authority  to  collect  debts  due  to  his 
firm,  and  apply  the  collections  to  payment 
of  debts  due  from  the  partnership.  Hits  Is 
his  right  and  duty  under  the  law.  The  writ- 
ing offered  In  evidence  expresses  tike  purpose 
and  the  consideration  of  Its  execution.  There 
might  be  oases  where  such  a  transfa  would 
constitute  a  new  oondderation,  but  tai  this 
case  the  assets  as^med  were  lesi  In  ecdlecti- 
ble  value  than  the  amount  of  ddMs  (diarged 
against  them.  Bven  bad  Harman  expressly 
ratified  such  tranafor,  be  could  have  only 
concluded  himself  not  credltors^^th  present 
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rlgfats.  It  Is  shown  that  some  of  eonq^aln' 
anta  have  been  paid  off  Once  the  flUng  of  the 
bill  herein,  and  that  probably  others  hare  te- 
celved  credits  and  partial  payments  on  their 
demands. 

"An  aceonntiiig  and  eatabUshment  of 
^aUna  will  be  necessary,  and.  to  that  end, 
an  accounting  before  the  clerk  and  master, 
-with  leave  to  all  parties  to  appear  and  con- 
test claims,  wHl  be  necessary,  and  Is  (Urdered. 
The  Mechanics'  Savings  Bank  will  pay  the 
said  snm  of  |460,  with  6  per  cent  Interest 
per  annum  from  date  of  reception.  Into  court 
to  abide  final  decree;  or  the  decree  may  pro- 
vide for  tixecntlon  of  bond  by  said  bank,  wtth 
anretles  conditioned  to  have  said  fund  taxtbf 
coming*  at  final  decree,  or  to  satisfy  the  de- 
cree of  the  court  SolIdtorB  may  prepare  a 
decree  In  accordance  with  the  views  hertin- 
above  expressed. 

"J.  a  Longstreet  Ohancdlor.*' 

There  was  a  decree  In  accordance  wlQi 
the  decree  of  the  chancellor,  and  from  this 
decree  defendants  appeal. 

Klmmons  &  Kimmons,  for  appellants.  J. 
O.  Wilson,  for  appellees. 

WHITFIELD,  C.  J.  The  conclusion  reach- 
ed by  the  chancellor  Is  correct  and  the  opin- 
ion of  the  chancellor  Is  bo  luminously  clear 
that  we  direct  it  to  be  printed  In  toll  In  the 
report  of  this  case.  Affirmed. 


WHEELES  T.  NEW  TORK  STEAM  DTE 
WORKS. 

(Supreme  Court  of  Alabama.  Feb.  12,  1901.) 
CI.AIU  SUIT— APPBAIy-PLJJA  IN  ABATEMENT. 

1.  While  a  statutory  trial  of  the  right  of 
property  ia  a  suit  dependent  or  collateral  to 
the  main  suit  in  which  is  issued  the  process  lev- 
ied upon  the  property  claimed,  it  is,  as  between 
the  id^tiff  and  the  defendant,  separate  and 
distinct  and  Independent  to  the  main  suit  with 
distinct  and  Independent  issues;  and,  therefore, 
the  judgment  In  the  claim  suit  is  not  in  any 
way,  decisive  of  the  right  of  plaiutifTs  recovery 
against  the  defendant  In  the  main  suit 

2.  Where  an  attachment  is  sued  out  in  a  Jua> 
tlce  of  the  peace  court,  and  to  the  property 
levied  upon  a  claim  is  interposed,  if  from  a 
Judgment  rendered  in  the  claim  suit  thus  insti- 
tuted an  appeal  is  taken  to  a  circuit  or  city 
court  anch  appeal  does  not  carry  to  the  appel- 
late court  the  attachment  suit;  and  upon  ren- 
dering judgment  against  the  claimant  such 
appellate  court  Is  without  jurisdiction  to  ren- 
der judgment  In  favor  of  the  plaiotifl  against 
the  defendant  In  the  attachment  suit  which  is 
still  pending  in  the  Justice  of  the  peace  court. 

3.  Where,  on  an  appeal  to  a  drcnlt  or  dty 
court  from  a  judgment  by  a  Justice  of  the 
peace  in  a  claim  suit  instituted  for  property 
levied  upon  under  an  attachment  issued  by 
Buch  Justice,  if  judgment  is  rendered  therein 
against  the  claimant,  wliile  the  attachment 
suit  was  peuding  in  the  Justice  of  the  peace 
court,  and  the  plaintiff  makes  a  motion  in  the 
appellate  court  for  judgment  against  the  de- 
fendant, a  plea  in  abatement  to  tne  Jurisdiction 
of  the  court,  setting  out  such  facts,  is  sufficient 
and  should  be  sustained:  and  the  fact  that  sodi 
plea  is  filed  by  the  defendant  whose  appear- 
ance as  stated  therein  ia  spedat  for  the  purpose 
3t  protesting  against  the  court  assuming  juris- 


diction, is  not  sufficient  to  authorize  the  court 
to  strike  such  plea  from  the  file  and  to  render 
Judgment  bv  default  against  the  defendant 
upon  bis  failure  to  further  appear  or  plead. 

Appeal  from  city  court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  the  New  York  Steam  Dye  Works 
against  W.  8.  Wheelee.  Attachment  was 
levied,  and  Z.  D.  Fraxler  filed  an  affidavit  of 
claim.  Verdict  for  claimant  and  plaintiff  ap- 
pealed to  the  dty  coturt  Verdict  tor  plain- 
tiff, Judgment  rendered  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

In  Fdbmary,  1896,  the  appellee  sned  out 
an  attachment  agahul  ^^lant  before  a 
Justice  of  the  peace  of  Jefferson  county,  Ala., 
for  187.50.  The  wilt  was  levied  on  eer^ 
teln  chattels  all  of  wUch  were  claimed 
one  Z.  D.  Praalar,  who  made  an  afildilvit  of 
claim  and  a  claim  bond  as  provided  by  stat- 
ute. Issne  waa  made  up  between  plaintiff 
and  claimant  and  the  justice  found  It  In  fa- 
vor of  the  plaintiff,  but  an  appeal  was  taken 
to  a  Jury  In  the  justice  court  who  foimd  for 
elaimsnt  Thereupon  the  idalntUf  aiq^ealed 
to  the  city  court  ot  Birmingham.  It  exe- 
cuted an  appeal  bcmd  In  the  sum  of  $30  pay- 
able to  Z.  D.  Frailer  only,  and  coQiditltMied 
that  it  should  prmecute  to  effect  an.  appeal 
by  it  taken  to  the  next  term  ot  the  dty 
court  ai  Birmingham  from  a  judgment  m- 
dered  against  It  In  favor  ot  said  Z.  D.  Fraz- 
fer.  etc..  or  In  case  It  failed  thraeln  to  pay 
such  judgment  aa  might  be  rendered  against 
It  by  the  dty  court  of  Birmingham.  Upon 
this  appeal  bond  being  filed,  a  notice  ct  ap- 
peal was  issued  to  "W.  S.  Wheeles  and  Z.  D. 
Frazler,  dalmant"  etc,  which  Is  returned 
"Executed  service  on  Richard  Bvans, 
Atty.  for  defendant  and  claimant  6th  May, 
1800." 

An  issue  was  made  up  in  the  dty  court  of 
Blrmlng^m  between  plalntUt  and  the  claim- 
ant which  resulted  In  a  verdict  on  the  9th 
day  of  March,  IfiOO,  for  plaintiff  as  against 
the  claimant  and  a  jndgment  cond«nnlng 
the  property  "to  the  satlsfactlMi  of  aocb  Judg- 
ment as  has  been  or  may  be  boeafter  rea- 
AeveA  ta  favor  of  plaintiff  against  the  de- 
fendant In  the  case  wher^  the  yMt  of  at- 
to(diment  wu  Issued."  Immediately  on  this 
verdict  being  rendered  against  the  daim- 
ant  to  wit  <m  the  0th  of  March,  1900,  plain- 
tiff made  an  oral  motion  fqr  judgment 
against  defendant  Wheeles.  ^^ch  at  the  re- 
quest of  tiie  court  and  the  attorney  for 
claimant  was  required  to  be  put  on  the  mo- 
tion docket  On  April  80,  1900,  plaintiff  had 
filed  a  cnnplalnt  In  Oie  dty  conrt  of  Bir- 
mlngham  demanding  of  defendant  the  sum 
of  987.90.  To  this  motion  for  judgment  W. 
8.  Wheelee  appeared  specially,  and  filed  a 
written  protest  or  objection  setting  up  that 
the  case  as  against  him  had  been  commenced 
in  the  justice  court  that  from  the  day  ot  the 
commencement  of  the  suit  the  odlateral  Is- 
sue of  claimant  had  been  pending  to  t!w  day 
of  the  rendition  at  the  judgment-therein. 
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and  tiie  case  against  defokdant  had  been  In 
abeyance  In  said  jnattce  court  awaiting  the 

termination  of  tiie  ciidlateral  issue  and  was 
stUl  pending  there.  He  averred,  however, 
his  readiness  to  plead  if  the  court  should 
hold  that  ^e  city  court  had  jurisdiction  and 
asked  leave  bo  to  do.  And  on  the  same  date. 
May  1,  1800,  to  the  complaint  filed  April  30, 
1900,  he  pleaded,  appearing  specially,  and  set 
out  the  pendency  of  the  suit  In  the  justice 
court,  its  having  been  In  abeyance  by  reason 
of  the  pending  of  the  claim  suit,  and  that  no 
judgment  had  ever  been  rendered  as  between 
plaintltr  and  this  defendant  from  which  any 
appeal  had  been  taken,  but  that  the  suit  was 
as  between  plaintiff  and  this  defendant  still 
pending  br  the  justice  court  This  plea  con- 
cluded with  veriflcatlon  by  the  record.  And 
with  the  plea  as  well  as  wlth-the  answer  to 
the  motion  a  written  demand  was  filed  that 
all  Issues  of  tact  be  tried  by  a  jury,  If  the 
court  held  that  the  case  was  triable  in  said 
court 

On  May  2d,  {daintUC  moved  to  strike  the 
plea  so  filed  by  defendant  from  the  file  on 
the  following  grounds:  (1)  That  the  idea 
was  filed  after  plaintiff  had  moved  for  judg- 
ment i^)  That  It  was  frivolous.  (3)  That 
the  appeal  taken  by  plaintiff  from  the  judg- 
ment of  the  Justice  of  the  peace  In  favor  of 
claimant  had  brought  up  the  whole  case. 

The  case  was  not  triable  at  that  term  of 
the  court  ending  June  SO,  1900,  inasmuch  as 
"the  docket  or  calendar  of  cases  to  be  called 
during  the  term  ending  June  30. 1000,  having 
bem  set  and  filed  and  this  case  not  being 
among  them."  But  at  the  request  of  plain- 
ttfTfl  counsel  the  defendant's  counsel  con- 
sotted  on  May  7th,  that  the  motion  to  etrlke 
oat  the  plea  ml^t  be  di^aed  of.  There- 
upon the  court  overruled  and  refused  the 
motion  ot  plaintiff  for  Judgment  against  de- 
fendant Wheeles,  but  sustained  the  motion 
to  strike  out  his  plea  and  struck  out  said 
plea  and  defendant  excepted.  And  on  the 
21st  day  ct  May,  said  day  being  a  default 
day  under  the  rules  ot  the  court,  an  oral  mo- 
tion of  plaintiff's  attorney,  and  in  absence  of 
defendant  and  his  counsel,  a  Judgment  by 
default  was  rendered  against  the  defendant 
and  the  court,  adjudging  that  a  jury  had 
been  waived,  proceeded  to  fix  the  sum  at  $50. 

George  A.  Evans,  for  app^ant  3,  A. 
Mttchdl,  foB  appellee; 

HARALSON.  J.  When  the  claimant  ap- 
pealed to  the  city  court  from  the  judgment 
rendered  in  the  Justice  of  the  peace  court, 
this  appeal  had  the  effect  to  annul  that  Judg- 
ment, and  to  transfer  the  cause,  between  the 
idalntlff  and  himself,  from  the  justice's  court 
Into  the  dty  court  On  the  trial  of  the  right 
of  property  the  claimant's  right  to  It  as  set 
up  must  always  be  tried  first,  before  a  judg- 
ment can  properly  be  rendered  against  the 
defendant.  3  Brick.  Dig.  591,  {  42;  Abra- 
ham V.  Nlcrosl,  87  Ala.  ITS.  «  South.  298. 

A  claim  suit  la  not  an  indepeodait  suit.  In 


the  sense  that  it  may,  In  tike  flzat  iBStanoe^ 
be  Inangaiated  as  idUi;  bat  it  Is,  onder  tbe 
statute,  consequential  or  collateral  to  the 
maUi  suit  M^liurt  t|i*  dtfendant  in  attach- 
ment. Ja<^on  V.  Bain.  74  Ala.  828;  OoZer  v. 
Relnschmldt  121  Ala.  252.  25  Sontik  789. 
Yet  as  between  the  Immediate  parides  to  It,— 
the  plaintiff  and  the  dalniant— It  Is  distinct 
and  independent  of  the  main  suit  between 
the  plaintiff  and  defendant  In  attachm^t 
with  distinct  and  Independent  lasuea.  Gray 
V.  Balbomr  63  Ala.  40. 

When  the  claim  interposed  was  tried  be- 
fore the  Justice,  on  appeal  to  a  jurr,  a  ver- 
dict was  found  for  the  claimant.  No  formal 
Judgment  appears  in  the  transcript  of  a 
Judgment  by  the  justice,  on  this  flndins;  but 
tbe  plfttnti^f  appealed,  and  in  the  appeal  bond 
it  is  recited  that  a  judgment  bad  beoi  ren- 
dered for  the  claimant  In  the  city  court  an 
iBsne  was  made  up  under  the  statute,  be- 
tween  the  plaintiff  and  the  claimant  and  on 
the  trial,  a  v^ict  was  rendered  in  favor  of 
plaintiff  and  the  jury  assessed  the  value  of 
the  property  levied  on.  A  proper  judgment 
followed,  condemning  the  property  levied  on 
to  the  satisfaction  of  such  judgment  as  might 
thereafter  be  rendered  in  favor  of  the  plain- 
tlff  against  the  defendant  Tobias  v.  Triest 
lOS  Ala.  066,  16  South.  014.  This  was  as  far 
as  the  city  court  could  go.  It  had  no  juris- 
diction of  the  defendant  in  tbe  main  suit 
The  case  of  the  plaintiff  against  the  defend- 
ant in  attachment  was  not  by  the  appeal 
to  the  city  court,  carried  into  that  court  but 
rmalned  In  the  Justice's  court  to  await  the 
determination  of  the  claim  suit  in  tbe  dty 
court  and  whether  or  not  the  plaintiff,— tbe 
claimant  having  been  cast  by  the  judgment 
of  the  city  court,— was  entitled  to  judgment 
in  the  main  case  against  defendant  was  a 
matter  tor  tbe  adjudication  In  the  justice's 
court,  In  tbe  ftrst  Instance^  The  case  of 
Gofer  V. 'Relnschmldt  supra.  Is  not  In 'con- 
flict with  what  we  here  announce^  That 
case  Is  distinguishable  from  fills,  in  the  fact, 
that  there,  tbe  main  case  and  the  claim  suit 
were  tried  togetber,— a  v^y  anomalous  pro- 
cedure,—and  a  joint  Judgment  was  rendered 
against  the  claimant  and  the  defendant  and 
It  was  held  that  an  appeal  by  the  claimant 
from  that  judgment  carried  the  case  Into  the 
circuit  court,  to  be  tried  de  novo,  just  as  an 
appeal  In  each  case  would  have  done. 

The  plaintiff,— after  the  detmnlnatkm  of 
the  claim  suit  adversely  to  claimant— moVed 
the .  city  court  for  a  judgment  against  de- 
fendant The  defendant  in  answer  to  this 
motion,  appeared  specially  by  his  attomeijr, 
for  the  purpose  solely  of  making  proUst 
against  the  court  granting  the  motion,  on 
the  ground  that  tbe  case  against  him  was 
still  pending  In  the  justice's  court,  and  that 
the  city  court  had  no  jurisdiction  of  the  case 
or  of  defendant  to  render  judgment  tha«lD 
against  him.  The  court  on  the  hearing  of 
said  motion  of  plaintiff  for  a  judgment 
against  defendant  disallowed  the  same. 
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On  vhat  ground  the  court  dIuUowed  this 
motion  for  snch  jadgment  we  tre  not  in- 
formed. HoweveTt  on  the,ianie  day  of  the 
OTermllng  of  said  motion,  the  defendant  ap- 
peared specially,  for  the  purpose  of  flUng  a 
plea  In  abatement  In  tike  cause  In  vhlch  he 
Bet  up  the  want  of  Jurisdiction  In  the  court 
to  hear  and  determine  the  cause,  on  the 
same  grounds,  as  were  set  out  In  his  answw 
to  plalntUTs  motion  for  a  Judgment  agatost 
blm,  which  plea  the  court  stmdk  out  on  mo- 
Uoa  of  plaintiff,  and  jvoceeded  therea£t«  to 
render  Judgment  against  defoidant  by  de- 
fault 

For  none  of  the  reasons  assigned  for  strik- 
ing said  plea,  should  it  haTO  been  stricken. 
If  the  facts  there  set  were  true,  and  they 
are  not  denied,  but  fully  Bhown,  the  court 
was  without  JurlsdlctlMi  of  the  suit  against 
defendant,  or  of  defendant,  to  render  Judg- 
ment against  him. 

Berersed  and  remanded. 


UOORE  T.  WILLIAMS  et  aL 
(Supreme  Oourt  of  Alabama;    Feb.  18,  1901.) 
SPECIPIC  PERFORMANCE— WITNESS  —  COMPE- 
TENCY—D  ECRBai. 

1.  Where  a  bill  Is  filed  by  a  vendee  of  a  pnr- 
cbafler  of  land  at  an  administrator's  sale,  aver- 
ring the  pu^ent  b;  his  vendor  of  the  purchase 
mouey,  and  seeking  to  compel  a  conveyance  of 
said  lands  to  the  complainant,  the  vmdor  of 
the  complainant,  who  pnrdiased  the  lands  at 
the  administrator's  sale,  is  not  a  competent 
witness  to  testify  to  hia  having  paid  the  por- 
cfaase  money  to  the  administrator,  who  nad 
died  before  the  final  settlement  of  the  estate; 
socb  witness  being  one  interested  in  the  result 
of  the  salt,  within  the  meaning  of  the  statute 
(Code.  §  1794). 

2.  Where,  in  a  suit  in  equity  to  enforce  a 
vendor's  lien,  a  decree  is  rendered  declaring  a 
vendor's  lien  on  the  land  in  controversy,  and 
ordering  a  sale  thereof  to  pay  the  balance  of 
the  purchase  money,  the  amount  of  which  is  as- 
certained in  the  decree,  but  which  does  not  ad- 
judge personal  liability  against  the  defendant, 
such  decree  does  not  come  within  the  provisiona 
of  section  1980  of  the  Code,  and  no  presnmption 
erf  payment  of  the  porchase  money  arises  from 
the  fact  that  no  execution  was  ever  issued  on 
the  decree,  or  from  the  fact  that  the  bill  in  snch 
case  was  dismissed  by  complainant  several 
yeara  after  the  decree  was  rendered. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  WIllEeraon,  Judge. 

Bill  by  Charles  P.  Moore  against  Thomas 
L.  Williams  and  others.  BUI  dismissed,  and 
complainant  appeals.  Affirmed. 

As  amended,  the  bill  averred  substantially 
the  following  facts;  Tbat  the  defmdonts 
and  one  W.  H.  Wllliama,  who  was  not  made 
a  party  to  the  bill,  are  the  sole  heirs  at  law 
of  Thomas  L.  Williams,  deceased,  who  died 
on  January  17,  1876,  and  at  the  time  of  his 
death  was  seised  and  possessed  of  the  lands 
involved  In  this  controversy,  together  with 
other  real  estate.  Hie  lands  in  controversy 
were,  by  appropriate  proceedings  in  the  pro* 
bate  court  ot  Jefferson  county,  on  Novem- 
ber 25. 1878,  set  apart  and  assigned  as  dower 


to  tt»  widow  <it  said  Thomas  U  WOIlams* 
who  has  been  ever  since,  and  Is  now,  in  poa- 
sessioD  thereof!  On  January  18.  1878.  at  a 
public  sale  made  by  William  J.  Bubanks, 
as  administrator  of  the  estate  of  Thomas 
L.  Williams,  deceased,  under  proper  orders 
of  the  probate  court  of  Jefferstm  county,  and 
in  conformity  thereto,  W.  H.  Williams,  who 
was  the  son  of  Thomaa  li.  ^milams.  deceas- 
ed, became  tiie  purchaser  ut  the  lands  in- 
volved In  this  controversy,  subject  to  the 
widow's  dower  right  therein. .  W.  H.  YfH- 
lioms  paid  a  part  of  the  purchase  price  of 
said  landa,  and  erecnted  two  nptes  for  the 
balance,  with  sureties.  Before  the  maturity 
of  eltiier  of  said  notes,  Bubanks.  as  admin- 
istrator of  TSiomas  L.  Williams,  deceased, 
died,  and  in  February,  1880,  William  J.  Bass 
was  appointed  administrator  de  bonis  non 
of  the  estate  of  lliomas  L.  Williams,  de- 
ceased. In  March,  1882,  W.  H.  WUUanis 
paid  to  Bass,  as  administrator  of  the  estate 
of  Thomas  L.  WtUiams,  deceased,  the  first 
of  the  purchase-money  not»  which  were  giv- 
en for  tiie  payment  of  the  lands  puxchased 
by  him.  Upon  tite  payment  of  this  note. 
Bass,  as  administrator,  reported  tiiat  all  the 
lands  purchased  by  Williams,  except  the 
landa  In  controversy,  had  beat  paid  for  in 
full,  and  under  order  ct  the  court  Bus  ex- 
ecuted to  Williams  a  deed  to  all  the  lands 
so  purchased  by  him,  except  those  here  sued 
for.  On  July  2,  1884.  said  William  J.  Bass, 
as  admhilstrator  of  the  estate  of  Thomas  L. 
Williams,  deceased,  together  vrlth  the  de- 
fendants in  this  suit,  filed  a  bill  In  the  chan- 
cery court  of  Jefferson  county  against  W. 
H.  Williams  and  the  sureUee  on  the  last  of 
the  purchase-money  notes,  alleging  the  non- 
payment of  said  notes,  and  prayed  that  a 
vendor's  lien  be  declared  upon  the  lands  In 
controversy.  It -was  then  averred  in  the  bill 
that,  while  said  suit  for  the  enforcement  of 
the  vendor's  lien  was  pending,  W.  H.  WU- 
llnniB  paid  to  Bass,  as  administrator,  the 
amount  due  on  said  note  in  full,  and  there- 
after, on  November  7,  1887,  the  suit  in  the 
chancery  court  was  dismissed,  at  the  In- 
stance of  the  complainant.  It  vres  then 
averred  that  W.  H.  WllUams  had  fully  com- 
plied with  all  the  terms  of  the  sale,  had  paid 
all  the  purchase  money  due  upon  said  lands, 
and  that,  although  he  had  requested  a  deed 
to  be  made  to  him,  conveying  the  lands  In 
controversy,  no  deed  .had  ever  been  made 
by  either  Bass*  administrator  or  the  defend- 
ants In  this  Bult;  that  Bass  had  died  In  1891, 
and  tliat  there  was  no  administrator  of  the 
estate  of  Thomas  L.  Williams,  deceased,  to 
make  the  conveyance  to  W.  H.  WIllIamB, 
and  that  the  defendants  had  failed  and  re- 
fused upon  request  to  execute  such  convey- 
ance. It  was  further  averred  that  on  De- 
cember 7.  1887,  W.  H.  Williams  sold  and 
conveyed  to  the  complainant,  Charles  P. 
Moore,  the  lands  Invttfved  In  controversy, 
subject  to  the  dower  right  of  the  widow  of 
Thomaa  L,  Williams,  deceased,  and.  that  the 
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complainant  was  now  Hie  owner  thereof. 
The  prayer  of  the  blU  was  that  a  decree  be 
rendered  directing  the  defendants  to  make 
a  conTeyance  to  said  lands  to  the  complain- 
ant In  accordance  with  his  purchase  thereof. 
In  their  answers  to  the  bill  the  defendants 
denied  that  the  sale  by  Bnbanks,  as  admin- 
istrator of  Thomai  Z<.  Williams,  deceased, 
to  W.  H.  WiUlams.  was  a  legal  and  valid 
sale,  and  averred  that  the  decree  of  sale  was 
not  obtained,  and  the  sale  was  not  conducted 
as  required  hj  law.  The  defendants,  In  their 
anawer,  further  denied  that  W.  H.  WiUlams 
had  ever  paid  the  amount  of  the  purchase 
money-  due  for  the  purchase  of  said  lands, 
<h:  that  he  had  paid  either  of  the  notes  given 
th««for.  The  defendants  admitted  the  filing 
of  the  bill  against  W.  H.  WiUiams  to  enforce 
the  vaidor'B  lien,  but  averred  that  they  did 
not  know  that  they  were  made  parties  com- 
plainant to  such  bill,  and  that  at  the  time 
43iey  were  mlnOTs,  and  did  not  authorize 
such  bllL  Tbey  deny  that  while  said  suit 
was  pending  Williams  paid  Bass,  as  admin- 
istrate, the  amomit  due  upon  said  note  in 
full;  and  aver  that.  If  tboe  was  a  dismlnal 
of  said  suit;  tt  was  not  by  reastm  of  the  pay- 
ment ot  said  note,  because  .said  note  had 
never  been  paid;  and  that  Williams  had  fre- 
quently acknowledged  his  indebtedness  for 
tlie  balance  due  upon  the  purdiase  price  of 
the  lands  in  contrOTeray.  The  proceedings 
in  the  probate  court  incident  to  the  sale  of 
the  lands  und  ttie  encutlon  ta  the  convey- 
ance Hierennder  axe  attached  to  the  bill  as 
exhibits.  There  are  also  attached  to  the  bill 
as  exhibits  the  bill  med  against  W.  H.  WU- 
llama  to  CTforce  the  vendor's  lien,  and  the 
decree  dismissing  said  bill,  which  recites 
that  the  dismissal  was  ca  motion  of  the  com- 
plainant. This  decree  of  dismissal  was  dat- 
ed November  17,  1887.  There  wu  also  in* 
troduced  in  evidence  the  decree  of  sale  whldi 
was  rendered  In  the  bill  filed  by  Baas,  ad- 
ndnlstrator,  and  others,  against  W.  H.  Wil- 
liams, to  enforce  the  vendor's  lien.  This 
decree  was  dated  August  27,  1881,  and  was 
a  decree  declaring  a  v«idor*s  lien,  and  or- 
dering a  sale  of  the  lands  to  pay  the  ba^ 
ance  of  the  purchase  money,  which  was  as- 
certained In  the  decree,  but  which  adjudged 
no  personal  liability  against  W.  H.  WiUlams. 
In  the  depositions  of  W.  H.  Williams  he  tes- 
tiffled  to  the  facts  substantially  as  stated  in 
the  bill  of  complainant,  stating  several  times 
In  his  deposition  that  be  had  paid  to  the  ad- 
ministrator of  Bass,  as  administrator  ot 
Thomas  L.  Williams,  deceased,  Gxe  money 
&a$  upon  each  of  the  notes  given  for  the  bal- 
ance of  the  purchase  money  of  the  lands  pur- 
chased by  him  at  the  administrator's  sale, 
and  further  tesHOed  to  conversations  had  be- 
tween him  and  Bass  relative  to  the  payment 
of  said  notes.  To  each  portion  of  such  tes- 
timony of  the  witness  W.  H.  Williams,  as 
set  forUt  in  the  deposition,  defendants  re- 
served an  exception,  upon  the  ground  that 
It  was  the  statement  of  a  conversatioii  or 


transaction  had  with  the  administrator,  who 
w&s  deceased,  and  that  the  witness  was  In- 
terested in  the  result  of  the  suit.  The  law- 
yer who  filed  the  bill  against  W.  H.  Wil- 
liams to  enforce  the  vendor's  lien  teatifled  In 
his  deposition  that  bis  recollection  was  tbat 
the  suit  was  dismissed  because  of  a  settle- 
ment had  between  W.  H.  WiUlams  and  W. 
J.  Bass  as  administrator;  that  Bass  was  the 
administrator  of  the  estate  of  Thomas  L- 
WUllams,  deceased,  and  also  the  estate  of 
Jesse  W.  WUUams,  and  that  W.  H.  Wil- 
liams owed  the  estate  of  Thomas  L.  Wil- 
liams, and  the  estate  of  Jesse  W.  WUUams 
was  Indebted  to  him,  and  that  a  settieinent 
was  made  through  this  mutual  indebtedness. 
The  defendants,  in  th^  d^CKtsltlons,  testi- 
fied that  W.  H.  Williams  had  never  paid  the 
whole  of  the  purchase  money  doe  for  the 
lands  in  controversy,  and  that  he  had  at  va- 
rious times  admitted  his  Indebtedness  tbm- 
for.  It  Is  unnecessary  to  go  further  Into  de- 
tells  in  this  stetement  of  facts.  Upon  the 
submission  of  the  cause  upon  the  exceptions 
of  the  defendante  to  certain  portions  <^  the 
complainant's  testimony,  the  chanc^or  sos- 
talned  the  exceptions  to  the  portions  of  the 
testimony  of  the  complainant  aa  stated 
above. 

John  J.  Moore,  for  appellant.  J.  IC  GU- 
lespy  and  Lane  ft  White,  appeUees. 

McOLELtiAN,  C.  J.  The  Issue  In  this  case 
iB  whether  W.  H.  WlUUuns  had  paid  the 
purchase  money  due  the  estate  of  Thomas 
Ii.  WUUams,  Sr.,  deceased,  to  Bass,  the  ad- 
ministrator of  said  estate.  Bass  having  died 
before  a  final  settlement  of  said  estate,  the 
testlmfwy  of  W.  H.  WiUianu,  who  is  inter- 
ested in  the  result  of  tUs  suit,  to  the  effect 
titiat  he  had  made  payment  to  Bass  as  sncb 
administrator,  was  propedy  excluded  by  the 
chancellor.  The  decree  nt  the  chancery 
court,  rendered  more  than  10  years  before 
this  suit  was  Instituted,  declaring  a  vendor's 
lien  on  this  land  in  favor  of  Bass,  the  ad- 
mlnlatrator,  and  against  W.  H.  WiUiams, 
and  ordering  a  sale  thereof  to  pay  balance 
of  purchase  money,  the  amount  ot  wfaI<A  Is 
ascertained  in  toe  decree,  but  which  does 
not  adjudge  p«sonaI  liablli^  upon  Wil- 
liams, nor  order  execution,  does  not  come 
within  the  terms  of  section  1930  of  the  Code^ 
and  no  presumption  at  the  payment  of  the 
purchase  money  arises  from  the  fact  that  no 
execution  has  ever  Issued  on  that  decree,  or 
from  the  fact  that  the  UU  In  that  caM  was 
dismissed  by  tiie  complainant  two  or  three 
years  after  the  decree  was  rendered,  niese 
facte  may  have  some  evidential  value  as 
tending  to  show  payment  of  tiie  purdiase 
money,  but  they  do  not  raise  the  legal  pre- 
sumption of  payment  referred  to  In  said  sec- 
tion. But,  evva  If  this  decree  were  within 
the  provisions  of  section  1030,  and  tfaertfors 
forms  the  statutory  basis  for  the  prima  facie 
presumption  of  ^ment  there^rovlded^or. 
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r  asBnmlng  It  not  to  be  wKbln  the  terms 
f 'that  section,  but  atlll  to  afford  ground  for 
D  Inference  of  fact  that  the  purchase  mon- 
y  had  been  paid,  the  competent  testimony 
1  the  case  la  aoffldent  to  overtam  such  pre- 
umptlou,  and  to  cut  away  the  ground  of 
uch  inference  of  fact,  and  to  show  that  the 
urcbase  money  baa  never  been  paid  by  W. 
I.  Williams,  cff  at  alL  We  deem  It  unnec- 
ssary  to  go  Into  a  dlscussioD  of  the  erl- 
cnce.  The  moat  that  can  be  said  of  It 
avorably  to  complainant  is  that  Williams 
nd  Bass  agreed  that  the  balance  <tf  pnr> 
base  money  due  the  estate  of  llhomas  L. 
Williams,  Sr.,  deceafled,  from  W.  H.  WIK 
ams,  should  be  taken  by  Bass  out  of  W. 
E/s  interest  in  anothw  estate,  of  which 
tass  was  also  administrate;  and  the  erl- 
ence  is  clear  that  Bass  did  not  receive  such 
alance  for  Williama  from  anch  other  es- 
Bte,  and  so  informed  WiUlama.  Add  to 
bis  tiiat  Wimams  often  admitted  owing 
nch  balance  of  purchase  money  to  l^e  es- 
ate  qX.  Thomas  I<.  WUUams,  8r^  deceased, 
ing  after  the  bill  In  the  chancery  coort  waa 
ismlssed.  and  we  have  no  dlfflcnlty  In  con- 
urring  with  the  judge  of  the  city  court  In 
ia  concliuion  that  Williams  atill  owes  a  bal- 
nee  of  purchase  money,  and  In  afDrmlng 
Is  decree  denying  relief  and  dlsmlaaing  the 
111.  Affirmed. 


FIELDS  v.  KILLION. 
Supreme  Court  of  Alabama.    Feb.  13,  1001.) 

NJUNCTION— aSTOPPBL— BQDITT— PLHADINO-y 
DBlfURRBR. 

1.  Where  a  mortgagee  agrees  with  the  mort< 
agor  and  a  tldrd  party,  desiring  to  purchase 

liurtioQ  of  the  mortgaged  premises,  that  the 
nie  can  be  made,  and  farther  states  to  the 
□rchaser  that  said  mortgage  ahould  never 
bother  liim,"  and  the  mortgagor  thereupon 
L-llii  aud  conveys  to  said  third  party  the  part 
f  the  mortgaged  premises  referred  to  in  the 
greement,  and  the  purchase  money  paid  by 
be  pnrchasw  is  deiiyered  to  the  mortgagee,  aa 
gainst  said  purchaBer  the  mortgagee  Is  es- 
Dpped  from  asserting  any  right  under  the 
lortgage  or  enforcing  the  mortgage  upon  the 
inds  so  purchased;  and  a  bill  filed  by  the  pnr- 
luser  to  enjoin  the  preeecutlou  against  him 
f  an  action  of  ejectment  by  the  mor^agee  who 
ad  foreclosed  the  mortgage  on  all  the  property 
icluded  therein,  and  had  become  the  purchaser 
t  said  sale,  and  to  have  the  mortgage  can- 
eled  as  to  the  lands  purchased  by  the  com- 
lainant,  contains  eqnlty. 

2.  After  demurrers  interposed  to  an  original 
ill  have  been  overruled,  and  the  bill  has  not 
een  amended,  if  the  defendant,  without  the 
•are  of  the  court,  incorporates  in  his  answer 

second  demurrer,  upon  substantially  the  same 
rounds,  it  Is  not  error  for  the  court  to  order 
u'h  second  demurrer  expunged  upon  the  an- 
wer. 

Appeal  from  chancery  court,  Blount  oonn- 
r;  John  O.  Carmlchael.  Chancellor. 

BiU  by  L  B.  KliUon  against  A.  B.  Fields. 
»ecree  for  plaintiff,  and  defendant  appeals, 
.fflrmed. 

To  the  bin  as  filed  tlie  defoidant  dannr^ 
ed,  assigning  various  grounds,  directed  to 


the  want  of  equity  In  the  bllL  Utiin  d^nr- 
rer  was  overruled.  The  bUl  waa  not  there- 
after Amended,  bnt  the  defendant,  witbont 
leave  of  the  court  incorporated  In  his  an- 
swer demurrers  to  the  original  Ull  upon  sulh 
stantlally  the  same  grounds  aa  thrae  of  the 
demurrer  previonaly  Intwposed  and  vUch 
were  overruled. 

On  the  final  aubmiaalcai  of  the  cause  on 
the  pleadings  and  proof,  the  ebancdlor 
dered  that  the  demnrra  incorporated  in  the 
answer  be  expunged  frwn  the  recmd,  and 
further  deoeed  that  the  complainant  was 
entitled  to  the  relief  prayed  for  and  ordered 
accordingly.  From  this  decree  the  d^oid- 
ant  appeals,  and  aaslgns  as  error  the  inter* 
locutory  decree  overmlii^  the  dmurrer  as 
filed  to  the  OTlginal  bill,  and  the  a:punging 
from  the  answer  the  demnrrov  snbseqaoit-' 
ly  filed,  and  the  final  decree  grantlnff  tira 
rdief  iMrayed  for. 

Bmery  GL  Hall,  for  appellant  R.  T.  BoU- 
nett  for  appdlee. 

HAHALSON,  J.  The  case  made  1^  the 
blU  Is,  that  defendant  Fields,  on  the  28th 
S^rtember,  1896^  sold  tlie  land  In  controTW- 
sy,  with  other  lands,  to  Hnddleeton  and  Oarr, 
jointly,  and  tta^  gave  tbelr  jttot  mutgage 
to  defendant  to  secure  the  paymmt  of  the 
purchase  money.  Thereafter.  Hnddleeton 
and  Carr  partitioned  the  land  between  them, 
each  going  Into  the' possession  of  his  allotted 
share;  In  November.  18B7,  the  emnplalnant 
desired  and  proposed  to  purchase  from  Oarr 
his  share  of  the  land.  Oarr  Informed  him, 
Oiat  defendant  held  a  joint  mortgage  on  Uie 
entire  tract  from  ,£[uddlestoi  and  himself, 
for  tlie  purchase  money  whfcta  was  vnpald, 
and  unless  be  consented,  be,  Oarr,  could  not  - 
aell  the  lands;  tbat  complainant  with  Hud- 
dlesttm  and  Oarr.  called  on  dtfoidant  when 
complainant  told  him  that  he  d^red  to  pur* 
chase  tiie  portion  of  .said  land  claimed  1^ 
Oarr  (describing  11),  If  he,  defendant  would 
consent  for  him  to  do  so,  and  would  rdease 
the  lands  firom  the  mortgage;  that  def»d- 
ant  then  and  there  agreed  with  complainant 
and  Hnddleston  and  Oarr,  Unt  complainant 
to  buy  tiie  land  from  Oarr,  and  tax  Hnd- 
dleston and  Cnrr  to  convey  liie  same  to  him, 
and  tliBt  Ub  mortgage  should  never  "bother" 
complainant  Huddlestoa  and  Oarr,  there* 
fore^  conveyed  the  land  to  ctmiplalnant  who 
went  Into  possession  of  the  same,  and  paid 
defendant  in  full  therefor.  Later,  defend- 
ant foreclosed  his  mortgage,  under  ttie  pow- 
or  contained  in  It  on  the  oitlre  tract  of  land, 
and  becoming  the  purchaser  himself,  brought 
suit  In  ejectmrat  In  tiie  drcnlt  court  ctf 
Blount  county,  to  recover  the  lands  from 
complainant  that  he  had  bought  from  said 
Oarr. 

The  purpose  of  tAe  bni  Is  to  enjoin  defend- 
ant from  prosecuting  his  said  ^ectmoit  snit 
for  said  lands  so  purchased  from  ssld  Oarr 
by  complainant;  to  have  said  mwtgage  on 
said  lands  sattafied;  that  tbe  deed  te^de- 
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(CtDdant,  tm  his  toreclcmire  of  >ald  mortgaga, 
be  canc^ed  u  being  a  dovd  upon  cmai^n- 
ant'a  title  to  the  same,  etc.  l^e  conrt  de- 
cided that  complainant  was  entitled  to  the 
relief  prayed  for,  and  decreed  accordingly. 
The  appeal  Is  to  reverse  that  decree^ 

1.  The  bUl  Is  not  (me  as  contended  by  the 
d^raidant,  to  enforce  the  q)eclflc  perform- 
ance of  a  ctmtract,  but  it  Is  to  enforce  an 
equitable  estoppel  against  the  defradant,  to 
{wevoit  his  recovering  from  complainant  tbe 
lands  he  Induced  him  to  purchase,  with  the 
undNstandJng  that  If  he  did  so  he  might 
have  liie  lands,  and  the  mortgage  of  Hud- 
dleston  and  Oarr  to  him,  the  defendant, 
should  never  "bother"  blm,  the  complainant. 

The  estoppel  relied  upon  Is  known  as  an 
equitable  estoppel,  or  estoppel  In  pals^  and 
the  law  on  the  snl^ect  Is  well  settled.  "The 
vital  principle  [says  Herman]  is  that  he  who 
by  his  language  or  conduct  Induces  another 
to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  penon  to  loss 
or  injury  by  disappointing  the  expectatl(m8 
upon  which  he  acted.  9uch  a  <^uuige  of 
position  is  sternly  forbidden.  It  Involves 
frand  and  falsehood,  and  the  law  abhors 
both,  nils  remedy  is  always  so  applied  as 
'  to  promote  the  ends  of  Justice."  2  Herm. 
Estop,  i  934;  H^dricks  v.  Kelly,  64  Ala. 
8&1;  Nelson  v.  Kelly,  91  Ala.  539.  8  South. 
890;  McCrarey  v.  Remson,  19  Ala.  430;  7 
Am.  ft  Eng.  Enc.  Law,  18;  4  Am.  &  Eng. 
Dec.  Bq.  268.  There  are  tregu^t  lUuslz-a- 
tlons  of  the  principle  to  be  found  In  the 
books,  as  "when  a  Judgment  creditor  repre- 
sents that  his  Judgment  will  not  be  ^forced 
against  the  debtor's  land,,  he  cannot  enforce 
It  (Moore  v.  Trimmier,  S2  S.  a  515.  11  9. 
■B.  648,  652);  when  the  execution  defendant 
'  tells  an  Intending  purchaser  that  he  will 
not  exercise  his  right  of  redemption,  neither 
be,  nor  his  assignor  with  notice,  will  be 
permitted  to  exercise  It  (Southard  t.  Sutton, 
08  Me.  576);  when  the  purchaser  tells  the 
execution  defendant  that  the  statutory  time 
of  redemption  wlU  not  be  Insisted  upon,  and 
defendant,  raying  upon  that  promise,  falls 
to  redeem  within  the  time,  the  purchaser 
cannot  prev^t  his  redeeming  subsequently 
(Schroeder  r.  Toung,  161  U.  S.  384,  16  Sup. 
Ct  612,  40  U  Bd.  721);  when  the  creditor 
promises  a  surety  that  he  will  look  to  the 
principal  alon^  and  ihe  surety,  relying  on 
that  promise,  takes  no  steps  to  secure  him- 
self, the  creditor  cannot  proceed  against  him 
(Wolf  V.  Madden,  82  Iowa,  114,  47  N.  W. 
961),**  and  the  Uke.  4  Am.  ft  Stag.  Dec.  Eq. 
302. 

2.  In  the  case  before  us,  the  allegations 
of  the  bin  were  proved  by  a  prepouderance 
of  the  evidence,  though  It  was  conflicting 
in  some  of  its  parts.  It  ts  unnecessary  to 
review  the  evidence.  Tbe  chancery  court 
very  properly  decided,  as  It  seems  to  us,  in 
favor  of  complainant,  and  granted  the  re- 
lief sought. 

We  dlscovo;  no  error  In  orermllng  the 


original  d«nnmr  to  the  Mil;  and  the  UD 
not  having  hem  amended,  there  was  bo 
error  In  tbe  rejection  of  the  second  demnr- 
r»  incorporated  In  the  answn-  and  filed 
without  the  leave  of  the  courL 
Affirmed.  • 


LOUISVILLE  ft  N.  B.  CO.  et  bL  t.  SIDES. 
(Supreme  Oonrt  of  ' Alabama.    Feb.  13,  1901.1 
DANQBHOUe  PXUSMISES— INJURT  TO  UCmSSSX 
— NBW  TRIAU 

1.  Where  a  landownw  suffers  pwaons  to  cross 
his  lands  without  any  express  or  InvUed  Invi- 
tation on  his  part.  If  a  trespass^  or  licensee. 

while  80  crossiDs  the  land,  wanders  out  of  tfae 
beaten  path,  ana  falls  into  a  pft  or  well  located 
on  said  land,  the  landowner  is  without  fault 
or  blame,  and  cannot  be  held  liable  in  dam- 
ages, and  this  prindple  is  applicable  to  rail- 
road companies  owning  lauds  as  private  prop- 
erty. 

2.  The  fact  that  In  the  trial  of  a  case  the 
brief  of  defendant's  counsel  was  accidentally 
placed  in  the  file  of  papers  which  was  given 
the  Jnry  In  their  retirement  to  consldM-  their 
verdict  constitutes  no  grooud  for  setting  aside 
the  judgment  rendered  upon  a  verdict,  and 
grantinc  a  new  trial,  when  it  is  shown  tiiat 
said  brief  of  counsel  was  not  considexed  or  ex- 
amined by  the  Jury,  had  no  inflnmce  or  any 
effect  upon  their  verdict,  and  there  was  u» 
evidence  impntlns  any  Improper  motive  to  the 
defendanL  or  any  one  connected  with  the  case, 
in  the  brief  being  put  into  the  file  of  papers 
which  was  carried  out  by  tbe  jury. 

Appeal  from  city  court  of  Annlston;  J.  W. , 
Lapsley,  Judge. 

Action  by  Jemima  Sides,  administratrix, 
against  the  Louisville  &  NasbvIUe  Railroad 
Company  and  others.  Judgment  for  defend- 
ants. From  an  order  setting  aside  such  Judg- 
ment, and  granting  a  new  trial,  defendants 
appeal.  Reversed. 

On  the  trial  of  the  cause  there  was  a  ver- 
dict and  Judgment  for  the  defendants.  Tbe 
plaintiff  moved  the  court  to  set  aside  said 
verdict,  and  grant  It  a  new  trlaL  The 
grounds  of  this  motion  and  the  facts  of  tbe 
case  are  sufQciently  stated  In  the  opinion. 
Upon  the  hearing  of  all  the  evld^ce,  tbe 
court  granted  the  motion  to  set  aside  said 
Judgment  and  granted  a  new  trial,  tbe  Judg- 
ment entry  reciting  that  It  was  "because 
tbe  court  erred  M  giving  the  charges  re- 
qneated  1^  the  defendanta." 

Olws.  O.  Jones,  fot  appellants.  Caldwdl 
ft  Johnston  and  MatOiews  ft  Wbtteslda;  for 

appellee. 

DOWDBLL,  J.  On  issue  Joined  between 
the  parties  a  trial  by  Jury  was  had,  and  a 
verdict  rendered  for  the  defendant.  On  mo- 
tion of  the  plaintiff,  the  T«^ct  was  set  aafde 
and  a  new  trial  granted.  From  the  Judgment 
of  tbe  dty  court  granting  the  new  trial  tbls 
appeal  Is  prosecuted.  The  grounds  of  the 
motion  for  the  new  trial  were:  "(1)  The 
verdict  is  contrary  to  the  evldoiica  (SQ  The 
court  erred  In  giving  the  several  written 
charges  requested  by  the  defoidant.  Be- 
cause  the  Jury  In  their  deliberations  had  and 
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any  Infloeaee  or  effect  upon  tbeir  rerdlct; 
that  tbe  caoie  was  decided  tbe  JU17  Bole- 
I7  vpon  the  facte  offered  In  eridenee  and 
the  charge  of  the  coiM.  Thore  wai  no  eri- 
denee Impotlns  any  Improper  motlTe  to  the 
defendant,  or  to  any  one  connected  with  tbe 
ease.  In  the  Inrltfa  getting  Into  the  file  of 
papers  which  were  carried  oat  by  the  jury. 
Under  theae  facte*  the  case  is  brought  with- 
in the  doctrine  of  Clay  t.  City  Council.  102 
Ala.  209v  14  South.  646.  As.  In  the  opinion 
of  this  court  on  tbe  undiapnted  facts,  the 
general  charge  requested  by  the  defendant 
shoold  have  been  giren,  it  is  immaterial 
and  nnlmportant  whether  the  two  written 
charges  ^Ten  at  tbe  reaueet  of  defendant 
upon  a  particular  phase  of  tbe  evidence 
were  erroneous  or  not;  for,  if  «ncHr,  tt  was 
manifestiy  error  without  injury.  For  the 
reason  stated  above,  tbe  judgment  ot  the 
court  in  granting  a  new  trial  must  be  re- 
versed, and  a  judgment  will  be  bere  render- 
ed denying  the  motion.  Beversed  and  ren- 
dered. 


read  tbe  brief  law  and  pidnts  mrepared 
by  deCendanf a  counsel  for  the  trial  ot  this 
caoae.  which  gave  their  contentions  of  the 
law  bearing  upcm  tbls  case." 

The  judgm«it  of  the  trial  court  In  grant- 
ing tbe  motion  for  the  new  trial,  as  shown 
by  the  recital  in  the  judgment  entry,  was 
rested  oa  tbe  second  ground  of  the  mo- 
tion, vix.  that  the  court  had  erred  in  giving 
the  written  charges  requested  by  the  de- 
fendant. The  evidence  showed  that  the  well 
into  which  plaintiff's  intestate  fell,  and  which 
resulted  In  his  death,  was  located  in  an  old 
field,  which  iq)  to  about  10  or  12  years  be- 
fore the  accident  had  been  inclosed  and  in 
cultivation;  that  the  old  field  was  the  pri- 
vate premises  ot  the  defendant,  and  was 
traversed  t^'  a  number  of  footpaths,  one  of 
which  passed  near  the  w^  Into  which  de- 
ceased  fell,  and  had  been  commonly  used 
by  pecqple  In  that  vldnity  for  20  yeara  or 
more  as  a  "shcnrt  cutT*  In  going  to  and  fnun 
the  dty  of  Anniston  and  the  idpe  wo^  to 
their  homes;  -that  the  defoidant  in  the  year 
1894,  about  two  years  previous  to  tbe  accl- 
dent,  posted  these  premises  against  trespas- 
om;  and  that  those  who  owned  and  pre- 
ceded the  dtfendaut  In  possession  of  the 
premises,  and  through  whom  the  defendant 
derived  Ita  title  to  the  property,  had,  at 
dlfleroit  timet  within  tbe  20  years  that  these 
paths  had  been  so  used,  stopped  and  pre- 
vented  certain  persons  from  traveling  them, 
and  permlttliv  or  suffering  others  to  use 
them,  thus  denying  the  right  to  tbe  general 
public  to  the  use  of  said  paths.  On  this 
state  of  the  evidwce,  whiidi  was  undisputed, 
no  presumption  of  dedication  to  the  public 
could  arise.  There  was  no  evidence  that 
the  deceased  was  Ibere  by  Invitation  of  the 
defoidant,  nor  tns  there  any  evidence  that 
the  deceased  had  or  claimed  for  himself  any 
easement  in  said  paths.  On  these  facts,  if 
not  a  trespasao',  be  wais  there  by  bare 
sufferance.  These  facts  are  vndlaputed,  and 
upon  them  the  court  should  have  given  the 
SOieral  affirmative  ehaxge  requested  by  the 
defendant.  It  Is  a  principle  ot  law,  found- 
ed on  reason  as  well  as  authorities,  that 
where  a  landowner  suff«a  persons  to  'cross 
his  landa  without  any  eiiHresa  or  implied 
invitation  <m  bis  part,  and  such  person  wan- 
ders out  of  the  beaten  paths  and  falls  into 
a  pit.  the  landowner  la  without  fault  or 
blame,  and  cannot  be  made  liable  In  dam- 
ngea.  Bailroad  Co.  v.  Martin.  14  Neb.  206, 
IB  K.  W.  696;  Sweeny  T.  RaUroad  Co.,  10 
Allen.  868;  Bailroad  Co.  t.  Oriffin.  100  Ind. 
221. 

As  to  the  third  ground  of  tbe  motion.  It 
was  shown  by  the  affidavit  of  the  cleric  that 
the  brief  of  defendant's  counsel  was  acci- 
dentally placed  In  the  file  of  papers  which 
was  given  to  the  jury  upon  their  retlr^ent 
to  consider  of  their  verdict.  It  was  also 
shown  by  the  affidavits  of  all  the  jurors  that 
this  brief  of  eounsd  was  not  considered  or 
■entmlned  by  the  jury;  that  tt  did  not  have 


HENDERSON  t.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  12,  1901.) 
BHBEZZLBUENT—BinDENCB— INSTRUCTIONS. 

1.  To  authorize  a  convictiou  for  embezzle- 
ment, some  act  of  fraudulent  conversion  or  ap- 
propriation by  the  defendant  must  be  proved 
to  have  occurred  in  the  jorisdlctiiKi  where  the 
prosecution  la  begun. 

2.  A  mere  failure  by  an  ageut  to  return  mon- 
ey tntniBted  to  him,  without  evidence  of  a 
fraudulent  appropriation  or  conversion  of  sudi 
money  by  the  agent,  is  not  sufflcieot  to  consti- 
tute the  crime  of  embezzlement. 

3.  In  a  prosecution  for  embezzlement,  a 
charge  which  inatructs  the  jury  that  it  was 
the  defendant's  duty  to  account  to  the  state  of 
Alabama  for  the  money  which  was  delivered  to 
him  by  the  prosecator.  for  the  spedfic  purposes 
shown  by  the  evidence,  is  erroneona.  and  inva- 
BiTe  of  the  province  of  the  Jnry. 

Appeal  from  circuit  court,  Pike  county;  E. 
B.  WUkenson,  Judge. 

Charles  Henderson  was  convicted  of  em- 
bezzlement, and  appeals.  Reversed. 

Tbe  defendant  In  this  case  was  prosecuted, 
tried,  and  convicted  for  the  embezzlement  of 
76  cents.  The  facts  of  the  case  are  suffi- 
ciently stated  In  the  opinion.  The  court  In 
Its  oral  charge  to  the  jury,  among  other 
things,  instructed  them  as  follows:  "It  was 
the  duty  of  tbe  defendant  to  account  to  the 
state  of  Alabama  fur  the  seventy-five  cents." 
To  this  part  of  the  court's  charge  the  de- 
fendant separately  excepted,  and  also  except- 
ed to  the  court's  refusal  to  give  the  following 
charge  requested  by  him:  (1)  "If  the  Jury 
believe  the  evidence  In  this  case  beyond  a 
reasonable  doubt,  they  must  find  the  defend- 
ant not  guilty." 

Chas.  G.  Brown,  Atty.  Gen.,  for  the  State. 

SHARPS,  J.  The  crime  of  embezzlement 
may  embrace  continuous  taking,  and  extend 
to  several  jurisdictions,  but,  to  sustain  a 
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conviction  therefor,  some  act  of  fraudulent 
coQTeralon  or  appropriation  must  be  proved 
to  have  occurred  In  the  jurisdiction  where 
the  prosecution  la  beguiu  1  Whart  Or.  Law. 
S  1057. 

The  defendant  was  given  money  by  the 
prosecutor  In  Pike  county  for  the  purpose 
of  buying  a  ticket  In  BulIo<^  county  for  a 
workman  he  was  to  bring  from  there  back  to 
Pike  county  on  the  following  Thursday.  He 
neither  brought  the  workman  nor  returned 
the  money.  Whether  he  went  to  Bullock 
county  Immediately  does  not  appear;  but  It 
is  shown  that  he  was  In  tliat  county  later 
than  the  Thursday  mentioned,  and  In  the 
same  month,  and  that  he  remained  there  un- 
til his  arrest  There  Is  an  absence  of  evi- 
dence to  show  that  any  conversion  or  appro- 
priation of  the  money  occurred  in  Pike  coun- 
ty. A  mere  failure  to  return  mmey  intrusted 
to  an  agent,  without  evidence  of  a  fraudulent 
appropriation  or  disposition,  la  not  sufficient 
to  constitute  the  crime.  2  Blah.  New  Cr. 
Law,  S  376.  Under  the  evidence  spearing 
in  the  record,  the  charge  requested  by  the  de- 
fendant should  bave  been  given. 

The  court's  charge  to  the  Jury  that  *it  was 
the  defendant's  duty  to  account  to  the  state 
of  Alabama  for  the  76  cents"  might  well  have 
been  construed  by  the  jury  as  an  IntlmaUon 
of  tbe  defendant's  guilt  Tbis  was  an  er- 
roneous invasion  of  the  jnxy's  province.  Let 
the  judgment  be  reversed,  and  tbe  cause  re- 
manded. The  defendant  wUI  be  held  until 
legally  discharged. 


GULF  GITY  SHIXGLING  GO.  v.  BOTLBa 
(Supreme  Court  of  Alabama.    Feb.  18,  1901.) 

PARTNE  RSHIP—EVIDENCB— TRIAL— INSTRUC- 
TIONS—TROVBR^VARX&NCB. 

1.  Where  there  Is  a  settlement  or  compro- 
mise of  a  suit  tOTOlTiog  the  title  to  lands  by 
an  agreement  between  the  parties  thereto,  by 
the  terms  of  which  the  timbere  upon  the  said 
lends  were  to  be  cut  by  one  of  the  parties  and 
sold  by  him,  and  after'  paying  out  of  the  pro- 
ceeds of  the  sale  the  expenses  for  bo  cQttlDg 
and  Belling  tbe  timber,  the  net  profits  were  to 
be  dirided  equally  between  the  parties,  such 
agreement  does  not  constitute  a  partnership 
inter  seae;  there  being  shown  no  community 
of  risks,  and  neither  party  being  bound  to  con- 
tribute to  the  expenses  or  losses  of  the  otlier. 

2.  In  such  a  case,  the  fact  that  a  merchant 
who  entered  into  an  agreement  with  said  par- 
ties to  supply  them  with  groceries  needed  for 
laborers  in  getting  the  timber  from  the  land, 
charged  the  account  so  made  to  said  parties 
as  a  firm,  does  not  show  that  a  partnership 
existed  between  them;  it  being  manifest  from 
the  undisputed  evidence  that  the  designation 
of  the  said  parties  as  a  firm  waa  merely  for  th« 
purpose  of  identification  of  the  business  trans- 
action, and  waa  used  simply  as  the  means  of 
keeping  an  account  of  the  expenses. 

8.  Wnile  it  la  error  for  the  court  to  charge 
upon  the  effect  of  the  evidence  without  being 
requested  thereto  (Code,  i  S328).  still  if  such 
ctiarge  is  given  ex  meto  motu,  and  the  same 
instruction  is  subsequently  and  rightly  given  at 
the  request  In  writing  of  one  of  the  parties,  the 
error  Is  cured,  and  tSt»  diarge  given  ex  mero 
mota  is  without  injury. 


4.  In  an  action  of  trovw*  where  the  complaint 
claims  damages  for  the  conversion  of  "the  un- 
divided one-half  interest  in  fifty-seven  cypress 
logs  containing  2,284  cubic  feet"  and  the  evi- 
dence of  both  parties  shows  that  the  timber 
involved  in  the  ctmtroveny  contained  %2S4 
cubic  feet,  there  is  no  material  variance,  al- 
though the  evidence  of  the  plaintiff  and  the 
defendant  tended  to  ahow  a  different  number 
of  logs;  the  gist  of  such  action  being  for  the 
conversion  of  tbe  cubic  feet  of  timber,  the 
number  of  the  alleged  logs  mteht  be  atricken 
without  taking  from  the  complaint  a  fact  es- 
sential to  the  cause  of  action. 

Appeal  from  circuit  court  Mobile  county; 
John  C.  Anderson.  Judge. 

Action  by  Fannie  A.  Boyles  against  the 
Gulf  City  Shingling  Company.  Judgm^t  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

This  was  an  action  of  trover  seeing  to  re- 
cover damages,  as  all^^ed  in  the  complaint, 
for  the  wrongful  conversion  by  the  defoidant 
of  the  "undivided  one-half  interest  of  tlie 
plaintiff  in  57  cypress  logs,  containing  in  all 
about  2,284  cubic  feet  the  propw^  of  irialn. 
tUT."  Issue  was  joined  upon  tke  ptea  nt  Ibe 
general  Issue. 

Upon  the  introduction  of  all  the  evldeoce, 
the  court  In  its  oral  charge  instructed  tiie 
jury,  among  other  things,  as  foUowa:  *^ 
chaiiie  you  the  facts  are  uncontrovertedi,  tbe 
plaintiff  owned  one  undivided  one-half  Inter- 
est In  this  property."  Tbe  defendant  sepa- 
rately excepted  to  this  portion  of  th«  court's 
oral  charge,  and  also  separately  excepted  to 
the  following  portion  of  tbe  court's  oral 
charge:  "I  charge  you  that  no  partnership 
existed  under  the  law,  and  Archie  Slaughter 
would  not  have  had  tbe  right  to  have  disposed 
of  tbe  property  as  a  partner." 

At  tbe  request  of  the  plaintlfl,  the  court 
gave  to  tbe  jury  tbe  ft^owing  written  char- 
ges: "(1)  The  court  charges  the  jury  that  in 
order  for  tbe  defendant  to  defeat  a  recovery 
upon  the  ground  that  the  plaintiff  held  out 
ArChle  Slaughter  as  her  partner,  the  proof 
must  reasonably  satisfy  yon  that  such  hold- 
ing out  was  known  to  the  defendant  at  the 
time  that  It  purchased  the  logs  In  oontrovo^ 
and  that  defendant  was  misled  In  such  trans- 
action by  such  holding  out  &}  The  court 
charges  the  jury  that  nnder  the  undisputed 
evidence  In  this  case  the  plalutifl  was  not  a 
partner  with  the  witness,  Archie  Slaughter, 
and  that  tbe  said  witness.  Archie  Slaughter, 
would  not  by  bis  acts  or  declaratkma,  which 
were  not  known  to.  approved  by,  ac  acqnlea- 
ced  In.  by  the  plaintiff,  bind  the  plaintiff  In 
any  manner."  The  defendant  separately  ex- 
cepted to  the  giving  of  each  of  these  charges, 
and  also  separately  excepted  to  the  court's  re- 
fusal to  give  the  following  written  (Amrgcs  re- 
quested by  It:  "(1)  The  court  charges  the  Jury 
that  under  the  evidence  In  this  case  Mr.  Ar- 
chie Slaughter  had  the  right  to  sell  the  logs  In 
question  in  this  case  to  ttie  defendant  (2)  The 
court  charges  the  jury  that  if  they  belleva 
from  the  evidence  that  the  plaintiff  and  the 
three  Slaughters  had  a  contract  between  them- 
■elns  by  wUdifiia  logs  In  auestlonwflfe  to  be 
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■old  uid  thflj  wen  each  to  participate  In  the 
^olltt  realised  after  dedacUi^  Uie  eqjMuea  of 
setting  the  logs  out,  then  the  jury  shonld  And 
for  the  defendant  (3.)  The  court  chargee  the 
Jury  that  U  tber  b^ere  all  of  the  evidence 
"Vaj  flbonld  find  a  verdict  for  the  defendant." 

There  were  verdict  and  jndginent  for  the 
plaintiff,  assamlnt  her  damages  at  |I32.  The 
defendant  appeals,  and  assigns  u  «m»  ttub 
several  ruUngs  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Gr^or7  I«.  A  H.  T.  Smith,  tot  appelant 
Stevois  ft  I^ma,  for  a]n>eUee. 

HABALSON,  J.  1.  The  facts  out  of  which 
this  salt  grew  were,  that  the  plaintiff  claimed 
under  a  tax  deed  the  land  from  which  the 
timber  In  question  was  cot,  which  Und  the 
Slaughtera— Howard,  Archie  and  Dupreo— 
claimed  to  own.  Utlgation  was  pending  In 
the  diancery  court  between  the  plaintiff  and 
the  Slaoghters  about  the  land,  and  a  setUe- 
mmt  or  OHivromlse  of  the  suit  was  effected 
by  an  agreement  entered  Into  by  T.  H.  Boyles. 
r^wesenting  the  plaintiff,  as  her  agent, 
and  Howell  Slaughter,  representing  the 
Cnauf^ters,  by  the  terms  ot  which  agreement* 
flie  cypress  timber  in  question  was  to  be  got- 
ten out  tram  said  land  by  said  Boyles  and 
tuSA  by  him,  paying  ont  of  the  proceeds  the 
OKpenses  for  so  doing,  and  dividing  the  net 
proceeds  eqnaUy  between  Mrs.  Boyles  and  the 
Slaughters,— one-half  going  to  the  one  and 
one-half  to  the  others. 

The  evidence  tends  to  show  that  T.  H. 
Boyles.  the  plalntUTs  husband  and  agent  in 
the  transaction,  got  the  timber  ont  and  bad  It 
brought  to  HoUle  and  delivered  it  to  J.  B. 
Stiggins,  a  InmbCT  agent,  for  sale,  at  Its  mar- 
ket price.  It  also  tends  to  show,  that  Archie 
Slaughter,  some  two  months  before  this,  as 
deposed  to  by  Dr.  Tnnstall,  the  president  of 
the  defendant  corporation,  sold  the  timber  to 
■aid  Tunstoll  for  the  defendant,  and,  after  it 
was  delivered  to  said  Stiggins  by  said  Boyles. 
said  Archie  gave  an  order  on  Stiggins  to  de- 
liver It  to  defendant,  which  be  did.  The  con-, 
tentlon  of  the  defendant  Is,  that  this  sale 
Iiassed  the  title  of  the  timber  to  it,  on  two 
grounds,  flrst.  that  by  the  terms  of  safd  agree- 
ment, there  was  a  partnership  between  the 
plaintiff  and  the  Slaughters,  and  if  so.  Archie 
Slaughter  had  the  full  power  and  authority  to 
sell  the  timber  to  defendant;  and,  second, 
that  whether  a  partnership  existed  between 
them  or  not,  said  Archie,  by  the  terms  of  the 
agreement,  had  the  right,  as  well  as  plain- 
tiff's said  agent,  T.  H.  Boyles,  to  sell  the  same 
to  defendant  The  plaintiff  disputes  both 
pn^positlons,  contending  that  the  arrangement 
between  her  and  the  Slaughters  did  not  con- 
stltnte  them  partners  Inter  sese,  bestowing 
authority  on  any  partner  to  sell  the  timber, 
but  was  one  merely  for  the  sale  and  division 
of  the  proceeds  of  prt^erly  owned  Jolntiy  by 
her  and  the  Slaughters;  and  that  Archie 
Slaughter  had  no  power  virtue  of  any  spe- 
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dal  authority  from  her  to  stfl  die  imvectr  to 

defendant 

2.  Under  the  evidence^  we  have  bo  dUB* 
culty  In  holding  that  the  arrangement  be* 
tween  tbe  parties  did  not  constitute  a  part- 
nership between  them.  Whether  a  partner* 
ship  exists,  ever,  between  persons,  growing 
out  of  a  Joint  enterprise  between  them,  must 
be  determined  by  their  Intentions  In  entering 
Into  tbe  agreement  to  carry  it  ont;  for  a 
partnership  cannot  exist  between  parties  un- 
less such  was  their  intention.  The  usual 
tests,  as  bas  been  said,  "are  community  of  , 
risks,— mutual  though  not  equal  participation 
In  the  profits  and  losses;  but  participation  In 
profits  alone  is  not  necttsarlly  decisive  proof 
of  partnerships.  There  are  exceptions  to  the 
general  rule.  A  person  may  be  Intarested 
in,  or  receive  a  part  of  the  profits  of  a  busi- 
ness, without  becoming  a  partner."  Xelms 
T.  McGraw.  93  Ala.  246.  9  South.  71».  The 
common  undertaking  or  enterprise  In  this 
case,  was  not  to  realize  profits,  ax  in  which 
there  was  to  be  a  community  of  profits  and 
loss,  and  neither  party  was  to  contribute  to 
the  expenses  or  losses  of  the  other.  They 
stipulated  for  the  performance  ot  certain 
acts  In  a  single  matto-,— that  of  cutting  and 
marketing  certain  trees  on  land,— without  ex-  , 
pense  or  coat  to  ea<di  other,  farther  than  that 
all  expenses  were  to  be  deducted  from  tbe 
proceeds  of  the  sale  of  tbe  timber,  the  pur- 
pose bting  to  compensate  plaintiff  for  her 
claim  to  tbe  land,  which  she  was  asserting 
under  a  tax  deed,  and  leave  tbe  titie  hi  the 
Slaughters  unembarrassed  by  plalntUTs 
claim.  In  othw  words.  It  was  a  purchase  by 
the  Slanghten  of  plalntUTs  titie  to  the  land, 

to  be  paid  for,  by  her  cutting  certain  trees 
therefrom  and  seUIng  the  same,  dividing  the 
proceeds  ot  s&Ie  between  herself  and  the 
Slaughters,  after  she  had  paid  all  apenses 
of  cutting  and  marketing  the  timbers.  This 
was  her  compenaation  for  yielding  her  title. 
Tbe  ^neral  rule  Is,  as  was  said  in  Xelma' 
Caae,  supra,  that  sharing  in  tbe  profits  as  a 
mode  of  compensation  for  proper^  famished, 
does  not  constitute  a  partnership  between 
the  contracting  parties,  and  that  a  ivovlalon 
in  an  agrcMnent  that  the  proceeds  of  tbe 
lumber  were  to  be  divided,  after  paying  the 
expenses  of  hauling  and  loading  «i  tbe  cars, 
—the  freight  charges,  and  other  expenses  <a 
selling.— was  not  sufficient  of  Itself  to  consti- 
tute the  parties  partnnv.  Moore  v.  Smith, 
19  Ala.  774;  Fall  v.  McRee,  36  Ala.  61;  Pnl- 
liam  V.  Sdilmpt  100  Ala.  S^.  14  South.  488. 

3.  The  evidence  shows,  that  T.  H.  Boylea, 
plaintiff's  agent  and  Howard  Slaughtw,  rep* 
resenting  the  Slaughters,  entered  into  an  ar- 
rangement vrith  a  Mr.  Feist  to  supply  them 
with  groceries  needed  for  laborers  in  getting 
the  timber  out  from  the  lands.  iSi.  Feist 
was  examined  by  defendant  and  as  to  tills 
testified,  "that  [he],  the  witneea.  furnished 
groceries  to  Messrs.  Boyles  ft  Slaughter  to 
supply  them  In  getting  out  timber  from  the 
lands  which  w^  the  subject-matter  of  llti- 
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gatlon  between  Messrs.  Slauffhter  and  Mrs. 
Boyles;  that  Mr.  Boyles  told  the  wltneas 
that  he  would  send  some  orders  there,  be 
and  Slauj^tw,  and  to  fill  the  orders;  that 
Mr.  Bo;les  and  Mr.  Howard  glaug^hter  came 
to  hlB  place  of  business  to  make  the  arrange- 
ment In  regard  to  It,  and  that,  on  that  occa- 
sion, told  the  witness  that  he  [Boylee]  and 
Mr.  Slai^hter  w»e  going  to  get  out  some  cy- 
press which  was  the  subject-matter  of  the 
litigation  betwe^  the  Slaughters  and  Mrs. 
Boyles,  and  he  would  send  some  orders,  ei- 
ther be  or  Howard  Slaughter,  either  one;  that 
he  subsequently  receired  8<Mne  orders,  but  he 
could  not  tell  how  many;  that  the  orders 
were  destroyed,  all  of  them  but  one";  that 
the  one  not  destroyed  read:  "Mr.  Feist— Let 
John  Tunstall  have  one  dollar  In  trade,  and 
charge  to  Slauslitw  ft  Boyles.  Oct  9,  '99. 
T.  H.  Boyles." 

Mr.  Boyles  testlfled  for  plaJntltf,  that  he 
made  arrangements  with  Howard  Slaughter 
by  which  he  waa  to  get  out  the  timber  from 
the  lands;  that  he  bought  goods  from  Mr. 
Feist  during  the  time  that  he  was  getting 
out  these  timbers,  and  gave  the  bands  orders 
on  him  for  the  goods  purchased,  to  be  charged 
to  Slaughter  and  Boyles;  that  he  w«it  to 
Mr.  Feist's  store  In  company  with  Mr.  How- 
ard Slnughter  and  stated  to  him,  that  he  waai 
making  arrangements  to  get  out  this  cypress; 
that  he  told  him  that  Messrs.  Slaughter  and 
Bojies,  or  Messrs.  Slaughter  and  his  (wit- 
ness') wife,  were  going  to  get  out  some  tim- 
ber, but  did  not  tell  him  they  were  partners; 
tiiat  Mr.  Feist  knew  that  the  Slaughters  and 
he  had  compromised  their  pending  litigation, 
and  the  account  was  just  for  the  orders  to 
hands  that  were  working  on  that  particular 
cypress,  for  the  expense  of  getting  It  out,  etc. 

While  the  use  of  the  name  of  Slaughter  & 
Boyles  might,  ordinarily,  tend  to  show  a  iwrt- 
uership,  yet  It  is  manifest  from  the  undis- 
puted evldcmce,  that  as  used  In  tills  instance 
it  was  mei-eiy  for  the  puriwae  of  Identiflea- 
tlon  of  the  particular  transaction  to  which  It 
had  reference,  and  was  used  slraply  as  a 
menns  of  keeping  an  account  of  the  expenses 
for  getting  out  the  timber,  so  far  as  paying 
the  hands  off  in'  money  or  supplies  went. 
The  particular  pm-pose  for  which  the  name 
was  used,  as  explained  In  the  evidence,  with- 
out more,  did  not  show  or  tend  to  show  a 
partnership,  which  the  whole  evidence,  with- 
out conflict,  disproved. 

4.  The  parts  of  the  charge  of  the  court 
ex  mero  motu,  to  the  effect  that  under  the 
evidence  there  was  no  partnership  between 
the  parties,  and  the  relation  which  existed 
between  the  plaintiff  and  the  Slaughters  un- 
der the  contract  would  not  be  siifflclent  to  en- 
able [Archie]  Slaughter  to  have  disposed  of 
the  property,  was  upon  the  effect  of  the  evi- 
dence forbidden  by  section  3326  of  the  Code. 
But,  the  court  afterwards,  at  the  request  of 
the  plaintiff,  in  charges  given,  wliieh  were 
correct  In  themselves.  Instructed  the  Jury  to 
the  same  effect  as  It  had  Instructed  tbi-m  in 


Its  mero  motu  charge,  and  the  err 
charge  were  thereby  cured.  At  i 
were  errors  without  injury.  Pli 
Ersklne,  82  Ala.  386,  2  Sonth.  122. 

From  what  has  been  said.  It  w 
that  the  charges  requested  by 
were  properly  refused. 

6.  The  complaint  was  for  the  ' 
of  the  undivided  half  interest  of  tl 
In  57  cypress  togs  containing  2,2M 
The  evidence  for  the  plaintiff  tendi 
that  there  were  57  logs,  and  that 
ant  that  there  were  54;  but  the  e 
each  sbowed  that  there  were  2,2S4 
In  the  lot  as  alleged  In  the  comp 
half  of  which  was  charged  to  have 
verted.  The  gist  of  the  action  w 
cubic  feet  converted,  and  the  Ta! 
property  was  ascertainable  by  the 
cubic  feet  and  not  by  the  nnmlx 
This  number  might  be  stricken,  w 
ding  the  complaint  of  a  fact  essen 
cause  of  action.  It  Is  only  when  t 
be  doue,  that  the  fact  must  be  re 
proved,  though  it  be  descrll>ed  w 
eflsary  particularity.  Johnson  t. 
(Ala.)  27  South.  40G;  Gilmer  v.  V 
Ala.  220;  1  Greenl.  Er.  {|  61,  63.  • 

The  alleged  variance.  If  there  v 
to  the  number  of  logs,  was  Immatc 

Affirmed. 


(105  La.) 

MILLER  T.  MILLER  et  al.  (No 
(Supreme  CTourt  of  Ijouisinna.  Apr 

WILLS— ELECTION  BT  LBQATEE— C 
LBOmMB— PARTIAL  PATHB 
A  grandfather  left  a  wiil  by  wl 
qneathed  $20,000  to  a  minor  gran 
daughter  of  a  predeceased  son,  and  i 
of  his  property  he  bequeathed  to  1^ 
share  and  share  alike.  In  this  w 
dealing  with  his  property  in  Its  en 
not  specifically  with  reference  to  tl 
ble  portion.  The  testator  Intendei 
minor  should  only  take  |20,000  oat  o 
estate,  Bubject  to  the  rlRbt  of  the  ml 
she  elect  so  to  do,  to  claim  her  legil 
claim  being  made  on  her  behalf,  si 
entitled  to  receive  the  legacy  in  add 
legitime.  The  amount  of  the  legacs 
included  and  received  as  part  of  it. 
having  come  to  the  euccessioQ  by  ri 
resentation  of  her  father,  she  was 
impute  as  a  partial  payment  upon  t 
a  sum  of  $S,O0O  vhldt  her  father  hi 
as  an  advance  there<m. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court, 
Orleans;  Fred  D.  King,  Judge. 

Action  by  Caroline  Amelia  Mill 
Maud  Miller  and  others.  From  tht 
the  plaintiff  and  defendant  WUllan 
appeal.  Modified. 

Buck,  Walshe  &  Buck,  tcx 
Charles  J.  Thfiard,  tutor  ad  hoc, 
appellee. 

Statement  of  the  Case. 

MCHOLLS,  0.  J.  Nicholas  Mill 
Catharine  Lenaer.  She  died  Intesci 
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There  wm  flTe  ehUdren,  terae  of  the  mar- 
riage: aarottne  Amdla  Miller,  William  Fna- 
cls  Miller,  Heiu7  Miller,  Kleliolas  MlUer.  Jr,, 
and  Ctiarlea  Albwt  BilUer.   NlcbolaB  Miller, 
Sr.,  died  on  March  26.  1900.  leavlns  the  Mr 
lowliv  will  and  testament,  irhlch  waa  duly 
probated:   "New  Orleans.  March  2nd,  1S82. 
Thia  iB  mj  hiBt  Will  and  Testament.  I.  Nich- 
olas MlllCT,  beioK  in  good  health  and  of  somul 
lulnd,  do  make  this  my  last  Olographic  Will 
tor  the  Information  of  Whom  It  may  eonceni 
are  for  their  guidance,  having  Confidence  In 
my  Son  Will  lam  Francis  Miller  and  also  my 
Friend  Frank  Brlnker  I  appoint  both  of  them 
my  Testamentary  Executors  wH3i  Seisin  of 
my  Property  Bellertng  them  of  the  necessity 
of  Famishing  Security  or  Bond  tor  the  Faltli- 
f  ul  Discharge  of  their  Doty  as  Bxecntora  my 
wtyed  Execntws  shall  receive  the  Usual 
I^egal  Commission.   I  give  and  bequeath  to 
my  Kelce  Roslne  Bvinker  the  sum  of  Three 
Thousand  Dollars  to  my  two  Grand  Children 
Kdna  Alice  Miller  Twenty  Thonsand  Dollars 
Also  to  her  younger  Sister  May  Maud  MlUer 
Twenty  Thousand  Dollars  both  are  children 
of  my  late  Deceased  Son  Charles  Albert  Mlt 
ler  to  whom  I  have  already  given  In  Mon^ 
and  Beal  Estate  to  the  Value  of  Eight  Thoo- 
Band  Dollars.  The  Balance  ixf  my  Property 
Real  OK  Personal.  Stocks  BmdB  I  Shall  Die 
Possessed  of  goes  to  my  then  living  children 
Share  and  Share  alike  It  Is  my  Wish  so 
stocks  shares  and  bonds  shall  be  Divided 
evenly  amongst  them,  and  the  Beal  Estate 
only  sold  at  beet  Advantage  I  do  farther  will 
that  during  the  Mfaunlty  of  my  Two  Grand- 
children My  EzecntMrs  named  are  to  Invest 
the  Amount  in  Safe  Security  and  the  In> 
tereat  Thereof  or  as  much  as  Necessary  tat 
their  Maintenance  and  Education  Provided 
There  Mother  be  unable  to  do  so,  but  undw 
no  circumstances  Shall  more  than  the  Reve- 
nues be  Expended  for  their  Maintenance, 
The  Capital  of  Forty  Thousand  Dollars  here- 
in bequeathed  to  My  Grand  Children  are  to 
ne  Invested  Either  In  State  of  Louisiana  or 
of  ConstitutloDal  City  of  New  Orleans  bonds. 
[Signed]   Nicholas  MUler."   Caroline  Amelia 
Miller  and  William  Francto  Miller  are  still 
alive.   Henry  Miller  died  intestate  and  un- 
married In  1SS3.    Nicholas  MUler.  Jr.,  died 
April  2.  1900.  leaving  a  last  wtU.  by  which 
be  instituted  his  sister  Caroline  Amelia  MU- 
ler and  his  broth«  William  Francis  MUler  as 
bis  sole  and  unlvmal  legatees.   Charles  Al- 
Iwrt  Miller  married  Alice  De  Silva,  and  died 
Intestate  In  1802,  leaving  as  his  heirs  the 
two  minora,  Edna  Alice  MUler  and  May  Maud 
Miller.  The  minor  Edna  Alice  Miller  died  In 
1S93.    Alice  De  SUva,  widow  of  Charles 
Albert  MiUcr.  married  S.  h.  Robinson.  The 
Inventory  taken  In  the  succession  of  Nicholas 
MlUer.  Sr.,  and  his  wife  showed  as  the  ap- 
praised valne  of  real  estate  $6,500,  and  of 
personal  property  $429,404.81,  or  total  at 
H35,9(>}.84.    In  May.  1900,  Caroline  Amelia 
-Miller  filed  a  suit  for  a  partition  against  the 


administrator  of  Mrs.  Nteholas  MUler,  8r„ 
the  executor  of  the  wUl  of  Nldu^  MUlo^ 
Sr..  Wnilam  Frands  Miller,  Mrs.  Alice  De 
Suva,  widow  of  Charlea  Albnt  MUler,  and 
afterwards  wife  <tf  S.  L.  Robinson,  and  the 
mlnw  May  Maud  MlUer.  This  minor  being 
without  a  tutor,  the  court  appointed  Charies 
J.  Tbteid  as  her  tutor  ad  hoc  to  represent 
her.  In  her  petition  for  partition  the  plain- 
tiff, referring  to  the  rights  of  the  mhur, 
aU^ed  that  "the  legacy  of  twenty  tiunsand 
dollars  to  the  minor  May  Maud  MUler  was 
lees  than  the  legitime,  after  coUation  of  the 
eight  thousand  dollars  which,  as  heir  of  het 
taOiee,  she  was  bound  to  collate  bi  accordance 
with  the  laat  wlU  and  teatament.  of  said 
Nicht^s  MlUcr.  and  the  said  minor  will 
donbtiees  refuse  said  l^cy  and  dalm  bar 
legitime,  In  which  evoit  she  wiU  have  an 
undivided  Interest  In  aU  the  pnqterty  belong- 
ing to  tbe  estete  of  Nicholas  Miller,  as  she 
bos  in  the  property  ot  the  estate  aC  Mra. 
Nicholas  MUler,  Sr."  The  interest  of  the 
mlni»  in  die  separate  property  of  Nlcholaa 
MUler,  Sr..  If  she  claimed  her  legitime,  was 
averred  to  be  an  undivided  two-twelfths  In- 
terest; thst  of  Caroline  AmeUa  MUler  to  be 
flva-tweirtha;  that  of  WUUam  Francis  MlUer, 
an  undivided  flve-twelftiu.  The  tutor  ad  hoc 
of  the  minor,  for  answer  to  plaintiffs'  de- 
mand for  a  partition,  averred  that  fbft  minor, 
as  one  ot  the  forced  heirs  of  Nlcbolas  MlUer. 
Sr.,  was  entttied  to  her  legitime  (tiut  Is  to 
say.  oie-foarth  of  the  two^falrds  <rf  aU  the 
property  left  ^^J  said  deceased);  and  on  be- 
half of  said  minor  be  sidnnltted  that  she 
iras  also  entitled  to  receive  out  of  the  dis- 
posable portion  of  the  estate  of  $20,000  the 
particular  legacy  of  $3(^000.  and  he  prayed 
that  her  rUrhte  be  recosnlaed  and  fixed  ac- 
cordingly. In  the  judgment  rendered  1^  the 
district  court  It  was,  among  other  mattm, 
adjudicated,  ordered,  and  decreed  tlmt  the 
minor  May  Maud  Miller  be  recognised  as  one 
of  the  forced  heirs  of  the  late  Nicholas  MU- 
ler, Sr.,  and  entitied  as  such  to  her  legitime 
(that  Is  to  say,  to  one-fourth  of  the  two-thirds 
of  aU  the  property  left  by  htm),  and  that  the 
said  minor  be  also  recognized  as  particular 
legatee  of  the  said  decrased,  entitled  to  re- 
ceive out  of  the  disposable  portion  of  his  es- 
tate, and  under  the  conditions  specified  in 
his  will,  the  sum  of  $20,000;  that,  subject  to 
the  payment  of  said  particular  legacy,  and  of 
any  other  particular  legacy  made  by  the 
late  Nicholas  MlUer,  Sr.,  and  of  all  debts  or 
cba^es  whatsoever,  the  property  shall  be 
partitioned  In  the  following  proportions,  to 
wit:  The  Interest  of  the  co-owners  left  by 
the  late  Nicholas  MUler,  Sr.,  are  as  follows: 
Caroline  Amelia  Miller,  five-twelfths;  Wil- 
liam Francis  MUler,  five-twelfths;  the  minor 
May  Mand  Miller,  two-twelfths.  Wllliara  F. 
MlUer  and  Garollue  AmeUa  MlUer  appealed. 
The  parties  agreed  In  the  cIvU  district  court 
that  the  Issue  brought  to  the  supreme  court 
on  the  ainwal  Involved  simply  the  question 
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u  to  tti6  ammmt  or  pordon  of  the  estate  tbe 
minor  defendant  naj  take  imder  &e  will  at 
the  deceaaed  and  the  law. 

Oirinion. 

Appdlanta  In^t  that  the  heirs  of  tbe  de- 
ceased having  no  ownership  In  his  pn^ectr 
prliMT  to  his  decease,  he  had  ttie  right,  and 
exerrised  tbe  rlt^t,  to  conrey  tltie  to  the 
whole  of  It  by  bla  will,  and  that  the  rights 
and  obllgatlmia  of  parties  most  be  tested  1^ 
a  consideration  of  tbe  Instrnmoit  from  that 
standpoint  Tbe  deceased  did  not  in  tbe 
will,  esqtress  any  Intcmtlim  to  deal  with  the 
disposable  portion  ot  the  snccession  mwdflc- 
ally,  as  .the  object  of  bis  testamentary  dis- 
positions. He  dealt  with  the  entire  sncces- 
sion, and  his  testament  conveyed  bis  wtaolo 
estate,  in  so  far  as  this  could  be  done  effect- 
ively, aa  in  manner  and  form  and  extent  pro- 
vfded  for  fliereln.  Whether  it  would  or  not 
he.  and  to  what  extoit  it  wonld  w  eonld  be^ 
attacked,  he  left  open  to  be  detmnlned 
subseqnent  events.  The  testator  made  no  ex- 
pnn  dedaratlon  in  tbe  will  as  to  bis  Inten- 
tion In  reference  to  either  tta  beqnest  to  tbe 
nUnor  or  to  ttaat  to  tbe  other  heirs.  We  do 
not  see  In  the  situation  of  this  succession 
anything  which  would  make  sneta  a  dedarar 
dim  needed.  His  win  deslt  with  his  entire 
snccession,  and  that  instmment  expressed 
very  cleariy  ttie  j^dse  amount  lie  desired 
his  heirs  sfaoald  take  In  it  and  ont  of  It 
Ber.  Qt.  Code^  arts.  1282,  1238,  lOOL  We 
have  to  constme  bis  Intention  tbe  Hgbt  of 
Its  geaenU  provisions  md  of  the  law,  of 
whidi  he  Is  to  be  presnmed  to  have  bad 
knowledge,  and  by  which  be  most  be  presom- 
ed  to  have  been  gnlded.  We  must  assmne 
that  the  testator  was  aware  of  tbe  legal 
rights  of  bis  heirs,  and  the  eztoit  of  his  own 
power  of  dlspoidtlon  of  his  proper^.  The  de- 
cessed,  by  his  will,  conveyed  to  his  children 
the  whfde  of  his  estate,  subject  to  the  po»- 
slUUty  of  a  dalra  bdng  made  by  tbe  minor 
— foiced  help— fbr  her  legitime.  Tbe  forced 
heir  baa  the  coition  to  dalm  his  rights  or  not 
and  tte  will  was  executed  In  favor  rf  the 
odier  heirs  from  that  standpoint  and  was 
so  accepted  by  lliem.  Tbe  exercise  by  the 
forced  heir  of  bis  right  to  dalm  tbe  le^time 
wo'ild  simply  tender  that  portion  of  the  will 
octendlng  over  that  portltm  of  the  estate  is- 
elEectl've  to  the  ectent  the  minw  coold  legally 
exact  it  If  the  sitnatlon  of  a  sncceaelon  be 
such  as  to  mable  all  of  the  helxs  to  receive 
their  legitime,  no  one  of  tike  beHn  lias  legal 
ground  for  cfmqplalnt  If  tbe  testator,  tai  tbe 
mattn  of  the  dlsposatfle  portiMi,  should  have 
thought  proper  to  discriminate  In  favor  of  one 
or  more  heirs  against  another.  There  is  no 
Illegal  Inequality  In  the  disposal  of  the  dls- 
posaMe  portion.  Tbe  testator  csn  di^ose  of 
It  as  It  suite  him.  All  we  are  called  on 
^  to  do  la  to  ascertein  bis  Intentions  and  en- 
force them.  We  tiilnk  bis  intention  and  wish 
ara  dear.— that  the  whole  estete^  less  120.000 
to  be  first  paid  to  the  minor,  should  vest  In 


his  otim  children  sbsre  and  share  aUk^  soi^ 
Jeet  to  tbe  possibility  of  a  demand  by  tbe 
minor  forced  heir  for  her  l^time,  and  snb' 
Jeet  to  the  legal  enforcement  of  ber  rlghte 
In  respect  to  ttie  aame  in  manner,  f  om,  and 
to  the  extent  as  provided  by  law.  Tbe  win 
must  stand  sa  it  Is  until  attacked  and  set 
aside  or  modlfled  on  a  demand  made  by  tbe 
minor,  as  a  forced  heir,  that  she  waa  enUUed 
to  receive  ber  lei^tlme. 

We  do  not  see  bow  it  can  be  daimad.  ta 
view  of  tbe  aoQress  provisions  of  the  Re- 
Tlaed  GIvH  Code,  that  the  death  of  a  psrty 
leaving  descuidante  has  the  eflCect  tpao  t*c- 
to.  of  depriving  the  testator  of  the  owner- 
ship In  property  whldi  belcmged  to  blm  at 
that  nmnent  Tbe  law  does  not  the 
force  of  Its  own  win,  bnmedlatdy,  by  tbe 
fact  of  death,  transfer  a  portkm  of  tbe  estate 
to  what  ara  known  as  **tameA  helrB.**  It 
WIU  be  obsemd  that  artl<!leB  M8B-14fiB  of 
tbe  Sevised  Oivil  Oode  do  not  purport  to 
make  any  change  In  the  ownenblp  of  th« 
property*  of  tbe  testetor,  and  (rimp^  prohibit 
him  fnnn  dispcwlng  of  It  to  a  certain  extent 
-to  the  prejudice  of  htM*  holding  colaln 
relations  to  tlw  deceased.  ^  Is  at  liberty  to 
dispose  of  tbe  whole  property,  subject  bow- 
evw,  to  tbe  ligbt  of  these  hdrs,  if  th^  fori 
tberaselves  sggrieved.  to  have  the  wfll  aec 
aside  to  flw  extmt  necessary  to  aecnre  to 
them,  as  forced  belia,  tbe  legal  portion  com- 
ing to  them.  Tbey  are  at  liberty  to  mate 
tills  claim  only  If  they  think  j^opo'  to  da 
so.  If  they  do  not  make  tlie  d^m,  the  own- 
ership conveyed  by  ttie  will  la  malntataied. 
It  la  often  siqiposed  that  by  the  term  **foroed 
heirs"  tbe  law  has  created  a  special  kind  of 
hdn,  separate  and  distinct  from  the  three 
kinds  of  helra  maitioned  in  article  S70  of  tbe 
Bevlsed  OIvll  Code,  so  that  that  article  durald 
read:  **Tba«  are  four  [not  three]  kinds  of 
heirs,  which  correspond  with  four  {not  three] 
spedes  of  successlott,  to  wit:  Testamentarr 
or  instituted  heirs;  legal  heirs  or  helra  of  the 
blood;  Irregular  betrs;  fcnned  heirs."  This 
Is  a  mlsteke.  What  are  tenned  "forced 
hetn^  are  notiilng  more  tiian  certain  legal 
heirs  who  ^  reason  of  thdr  relatioasbip 
to  tbe  deceased  have  had  reserved  to  them 
the  right  to  dalm,  as  bdrs,  if  they  so  elect 
a  certain  proportion  ot  the  propwty  of  tbe 
deceased,  and  whldi  he  may  have  disposed 
of  "to  their  prejudice^'*  Artide  l4Kt.  bi  re- 
ferring to  these  hdrs,  simply  dedares  that 
they  are  called  "forced  heirs,"  and  ass^ns  the 
reason  for  thdr  beli^  so  called.  Tbey  ate 
not  forcedly  made  heirs  by  tbe  law,  nor  la 
tbe  action  of  the  deceased  in  dlqwaing  of 
bis  entire  property  forcedly  and  absolute 
noil.  His  action  In  so  doing  is  only  subject 
to  successful  attack  by  these  forced  legal 
helm  under  proper  conditions  and  circum- 
stances, when  legally  daimed  and  eatobUab- 
ed. 

In  tills  particular  case  It  Is  Claimed  on  be- 
half of  the  minor  that  she  Is  entitied  to  teke 
the  full  amount  oC  tbe  l^tiaje  coxaliu  to 
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Xier,  regardlesB  of  an  amount  ot  $8,000  whlcb 
taer  father  in  his  lifetime  had  received  from 
Ills  own  father.  It  Is  urged  that  these  $8,- 
OOO,  under  the  situation  disclosed  by  the  will, 
must  be  held  to  hare  been  intended  by  Millar 
txt  be  taken  as  a  donation  to  the  father  from 
^e  disposable  portion  of  bis  estate,  free  from 
collation;  that  he  did  not  Intend  to  force  the 
minor  Into  the  position  of  considering  this 
amount  as  baTing  been  received  by  her  Cath< 
er  simply  as  an  "avancem^t  d'bolrle"  vpon 
bis  legitime,  and  as  having  therefore  to  be 
"Imputed"  as  a  partial  payment  upon  the 
minor's  legitime.  Appellants  insist  that  this 
amo\mt  of  eight  thousand  dollars  received  by 
the  father  cannot  be  Ignored  in  the  settle- 
ment of  the  Bncce8Bi<m;  that  It  must  be  de- 
ducted from  the  amount  coming  to  the  minor 
from  the  legitime.  Article  1240  of  the  Re- 
-vlsed  Civil  Code  declares  that  if  "a  grand- 
child comes  Into  the  succession  only  by  right 
of  representation  be  must  collate  what  baa 
been  ^ven  to  bis  father,  even  though  be 
should  have  renounced  his  succession.'"  As 
applied  to  the  legitime,  we  think  the  wor4 
"impute,"  rather  than  the  word  "collate," 
■bonld  be  used.  12  Laurent,  |  171.  -  The 
-word  "collation,"  In  strictness,  is  applied  only 
to  donations  Inter  vivos  (DaUos  &  Verges  un- 
der 843.  No.  1),  and  the  obligation  of  colla- 
tion is  founded  on  the  equality  which  should 
be  naturally  between  children  and  other  law- 
ful aescendants  (Rev.  Civ.  Code,  art  1228). 
The  l^time  is  a  constant  fixed  by  law  in  fa- 
vor of  each  heir's  part  thereof.  Delvlncourt 
(volume  2,  p.  218)  says:  "La  legitime  n'est 
pas  due  en  masse  ft  tons  I«b  legltlmalres, 
luals  a  chacuu  d'eux  pour  sa  part,  et  celui 
qui  a  tout  ce  qui  dolt  lul  reveulr  dans  Tin- 
disposable  no  peut  attaquer  nJ  falre  redulre 
les  Ilberalltes." 

Appellants  receive  their  legitime  under  the 
will  of  their  father.  They  could  not  attack 
any  disposition  made  In  fact  by  blm  of  the 
dif^sable  part  of  his  estate,  but  tbey  have 
the  right  to  inquire  what  dispositions  he  did, 
in  point  of  fact,  make  of  this  portion,  and 
force  the  settlement  of  the  succession  on  that 
basis.  They  deny  that  Miller  originally  made 
a  donation  of  these  $8,000  to  the  minor's 
father  from  the  disposable  portion,  free  from 
collation,  and  they  deny  that  be  subsequently 
in  any  manner  released  her  from  the  obliga- 
tion of  taking  that  amount  Into  contddera- 
tlon,  should  she  claim  her  legitime.  We  have 
to  examine:  First,  whether  the  $8,000,  when 
received  by  the  minor's  father,  was  received 
by  him  as  donation,  strictly  such,  or  whether 
It  was  received  by  him  simply  as  an  avance- 
ment  d'bolrle.— an  advance  or  partial  payment 
upon  his  prospective  share  In  his  father's 
succession;  next,  whether,  assuming  the 
amount  to  have  been  received  as  an  avance- 
ment  d'holrl^  under  the  terms  of  the  will 
and  the  drcnmstances  of  this  case  that 
amount  has  to  be  accounted  for  or  noticed  in 
the  ultimate  settlemeot  of  the  estate- 
Receipt  by  an  belr  of  an  amount  of  money 


from  his  tatber,  In  the  absence  of  evldenca 

to  tbe  contrary,  would  be  presumed  to  bar* 
been  received  by  him  as  an  avancement 
d'hc^rie,  and  not  as  a  donation,  without  col- 
lation. If  so  rec^ved,  the  mon^  would 
have  to  be  accounted  for  in  the  settlement 
of  the  saccesslon  by  "imputation,"  ss  a  par- 
tial payment  on  tb*  child's  legal  share  in 
the  snccesetoD,  and  not  as  a  donation  prop- 
er. Matters  would  remain  in  that  shape, 
and  have  to  be  dlf^osed  of  In  that  way,  un- 
leSB  the  father  shoiild  later  on  transform 
tbe  transaction  from  a  partial  payment  to 
tbe  belr  by  anticipation  Into  a  donation  from 
tbe  father  to  the  son,  without  the  obligation 
of  collating.  Counsel  of  the  minor  calls  our 
attention  to  the  declaration  made  by  Miller 
In  bis  will  that  he  bad  already  "given"  to  the 
mbu»*8  fathe)  $8,000,  and  urges  that  be  did 
not  say  be  had  already  "paid"  $6,000  to  tbe 
mbuNT's  father,  or  that  the  latter  bad  already 
"received"  $8,000;  that  the  word  "gtve"  means 
to  "donate,"  and  HiUer  must  have  intended  to 
say  that  he  had  already  donated  that  amount 
to  his  son;  that  it  was  his  evident  Intmtlon 
when  be  wrote  up  his  will  to  pass  a  sponge 
over  that  particular  transaction,  and  Ignore 
It  In  the  settlement,  tbe  allusion  to  the  fact 
being  made  solely  to  exi^aln  why  the  minor 
waa  not  given  a  larger  legacy  than  he  was 
making  to  ber.  He  says  that  tbe  will  was 
made  with  knowledge  of  tbe  exact  situation 
of  bis  affairs  when  It  was  made;  that  be 
was  providing  for  the  settlement  of  bis  en- 
tire estate;  that  he  was  fixing  himself,  so 
far  as  he  could,  the  exact  situation  of  the 
heirs  towards  himself  and  inter  se;  that 
his  faUuro  to  direct  that  these  $8,000  should 
be  accounted  for  in  any  way  is  proof  positive 
that  he  Intended  it  should  play  no  part  lu 
tbe  settlement  of  tbe  succession.  This  argu- 
ment loses  Its  force  when  we  consider  that 
the  testator  was  dealing  with  the  property 
as  being  subject  In  its  entirety  to  his  power 
of  disposition,  and  that  the  provisions  of  the 
wlU  must  be  viewed  from  that  point  of  view. 
It  was  evidently  his  desire  that  his  entire 
property,  less  $20,000,  should  be  bequeathed 
to  his  chUdren,  and  not  to  bis  grandchild; 
that  the  grandchild  should  not  receive  more 
than  $20,000.  The  will  was  based,  presum- 
ably, upon  hope  and  expectation  that  tbe 
minor  might  not  claim  the  legitime,  and 
that  under  this  condition  of  atCairs  tbe  prior 
receipt  by  the  father  of  $8,000  should  pass 
entirely  out  of  view.  No  reference  was  made 
whatever  to  what  the  situation  would  be  If 
the  minor  should  claim  the  legitime.  Should 
she  claim  It,  she  would  be  entitled  to  receive 
precisely  what  the  law  would  give  her  as 
an  heir  by  repres^tatlon  of  ber  father;  that 
Is,  tbe  amount  of  the  legitime  reduced  by  a 
partial  payment  thereof  to  her  father  of 
$8,000.  Tbe  law  fixes  what  the  legitime  Is, 
and  what  can  be  exacted  under  it  when 
claimed.  If  we  were  to  Ignore  entirely  tbe 
receipt  by  tbe  minor's  father  of  $8,000  from 
bis  father,  we  are  of  tbe  opinion  that  we 
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would  bring  about  ■  renOt  evidently  not  In- 
traided  by  him.  Tlite  we  woald  mt  be  jne- 
tlfled  In  doing.  We  are  not  called  on  to  ex- 
preaa  any  opinion  wbettaer  he  sbonld  or 
Bbould  not  have  made  a  diffo^ce  In  diaposi- 
tlon  of  bla  property.  We  can  only  deal  with 
the  sltnatlon  from  a  legal  standiralnt. 

We  next  come  to  a  consideration  of  the 
part  which  the  special  legacy  of  ¥20,000  wlU 
play  in  the  ultimate  settlement  of  the  rights 
of  parties.  It  18  said  on  behalf  of  the  minor 
that  there  Is  nothing  to  force  her  to  re- 
nounce this  legacy.  That  Is  true,  bnt  of 
what  inractlcal  benefit  would  It  be  to  her  to 
claim  the  legacy,  If  the  direct  immediate, 
and  nnavoldable  result  ct  her  doing  this 
would  be  to  diminish  to  the  same  predstf 
amount  her  claim  for  l^Itlme.  By  ''legi- 
time" is  meant  the  amount  wblcta  Uie  forced 
heir  Is  entitled  to  call  for  In  the  Buccesslon. 
When  she  gets  tJiat  amount  die  cannot  legal- 
ly complain.  She  can  Insist  upon  nothing 
mor&  If  the  minor  takes  In  ttals  succession 
$20,000  from  her  grandfather,  she  has,  to 
that  extent,  not  been  prejudiced  by  flie  a& 
tlon  of  the  grandfadier.  If  she  receive  the 
legacy,  she  must,  therefore,  take  the  amount 
as  BO  much  received  from  the  anccesslon, 
and  she  win  have  to  llnrit  her  claim  against 
the  Buccesslon  for  the  balance  of  the  amount 
necesiaty  to  be  aoppUed  to  give  b&e  fall  1^- 
tlme. 

For  the  reasons  assigned,  It  Is  ordered, 
adjudged,  and  decreed  that  the  Judgmmt  of 
the  district  court,  in  so  far  as  It  decrees  the 
minor  May  Ifaud  Miner  to  be  entitled  to  re- 
ceive from  the  succession  of  h&  grandtattier 
Nicholas  MUIer,  Sr..  the  special  lega^  of 
$20,000  made  to  her  by  her  grandfatho-,  over 
and  beyond  her  legitime,  be.  and  the  same 
Is  hereby,  annulled,  avoided,  and  reversed; 
and  It  Is  now  ordered,  adjudged,  and  de- 
creed that,  If  the  safd  legacy  be  accepted 
and  paid.  It  be  taken  as  a  payment  pro 
tanto  upon  the  mlnoz's  legitime.  It  Is  fur- 
ther ordered  that  the  Judgment  of  the  dls> 
trict  court  be  amended  so  as  to  direct  and 
require  that  the  minor  May  Mand  Miller  Im- 
pute upon  her  legitime,  as  a  partial  payment 
heretofore  made  to  her  father,  the  sum  of 
$8,000.  Ab  so  altered  and  amended,  the  Judg- 
ment of  the  district  court  Is  IdBrmed. 

BliAXOHABD.  J.,  concurs  In  the  decree. 
PROVOSTT,  J.,  takes  no  part:  this  case 
bavlug  been  submitted  prior  to  bla  taking  his 
seat  on  this  bench. 


(105  Tai.} 

STATE  ex  rel.  MULI-ER.  Dist.  Atty.,  t. 
FOSTER,  Judge-    (No.  13.013.) 
(Supreme  Court  of  Ix>uifllaDa.   April  1,.1D01.) 

CRIMINAL  UVrWORISDICnON  OF  DISTRIOT 

COURT. 

Act  No.  48  of  1900  abolished  the  jnstice  of 
the  peace  court  in  the  city  of  New  Iberia,  and 
established  Instead  thefeoC  **the  city  coart  of 


!the  city  of  New  Iberia.**  and  conferred  upon 
the  latter  cHminal  jurisdiction  of  offenses  com- 
mitted in  said  city,  aad  not  punishable  hj  im- 
prisonmeat  at  hard  labor  under  the  laws  of  the 
state.  This  grant  of  power  was  not  intendei 
to  operate,  nor  did  it  opwate.  a  withdrawal 
from  the  judicial  district  court  tor  Iberia  paii^ 
of  its  existing  constitutional  jurisdiction  to  ti; 
the  some  cases. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  tte  rtfatkm  of 
Anthwiy  N.  Muller,  for  a  writ  of  mandamus 

to  T.  Don  Foster,  Judge.  Granted. 

Anthony  N.  Muller.  pro  se.  Uespondent 
Judge,  pro  se. 

Statement  of  the  Caae. 

MIGHOLLS,  a  J.  The  plaintiff  In  tals  pe- 
tition, applying  for  a  writ  of  man  damns,  al- 
leged: That  the  def«idant.  Hon.  T.  Don 
Foster,  was  presiding  Judge  o(  Oie  Nine- 
teenth Judicial  ffiatriet,  and  had.  under  art^ 
cles  108  and  117  of  the  cmstftntlon  of  the 
state  of  Louisiana,  "unlimited  and  exclnsive 
Jurisdiction  In  aU  criminal  cases,**  and  *%ad 
authority  to  try  at  any  time  aU  misdemean- 
ors." '  That  said  Jurisdiction  was  of  right 
vested  la  falm  by  the  artltiea  of  the  constf- 
tntlcm  above  refnred  to,  and  that  no  discre- 
tion as  to  acceptance  or  waiver  of  said  Ju- 
risdictlim  was  left  to  him,  and  that  when 
such  cases,  whether  by  information  or  pre- 
sentment, were  brought  before  him.  be  wa^. 
under  the  eonstitatlon.  bound  to  take  cogni- 
zance of  the  same  (nam^y,  of  all  trials  of 
misdemeanors),  and  try  to  decide  same  st 
any  time.  That  relator  was  elected  and  qual- 
ified and  was  acting  district  attorney  In  and 
for  the  said  Nineteenth  Judicial  dlfrtrict. 
That  while  acting  In  such  capacity,  on  the 
13th  day  of  February,  A.  D.  1901,  he  filed, 
with  the  consent  of  the  court  first  had  and 
obtained.  Information  In  the  Nineteenth  Ju- 
dicial district  couri,  then  in  session,  in  and 
for  the  parish  of  Iberia,  against  Ed.  Xereaus. 
M.  F.  Smith,  Ulger  Mestayer,  Sllvador  Le 
Blanc,  Albert  W.  Ribbeck,  and  Ralph  Tjid- 
diy,  for  "having  and  permitting  a  slot  ran- 
chine  In  which  money  Is  gEunbled  for  mone.r 
In  return  in  his  premises";  which  Informa- 
tion was  filed  under  and  In  conformity  of 
Act  No.  57  of  the  General  Assembly  of  the 
State  of  Louisiana  of  1898.  That  each  and 
every  one  of  said  parties  were,  under  a 
bench  warrant  Issued  by  the  order  of  the 
said  Hon.  T.  Don  Foster,  presiding  Judge  of 
the  Nineteenth  Judicial  district  court,  prompt- 
ly arrested,  and  brought  to  the  bar  of  the 
court.  Upon  each  and  every  one  of  them 
being  arraigned  under  such  charge  above  r**- 
ferred  to,  they  filed  several  pleas,  amon? 
which  was  the  following  plea  to  the  Jurlsdft^ 
tlon  of  the  said  Nineteenth  Judicial  district 
court  viz.:  "State  of  Louisiana  v,  Ed.  Ne- 
reaux.  (No.  1,707.)  Now  comes  the  defend- 
ant In  the  above  numbered  and  entitled  in- 
formation, and  especially  pleads  and  showi* 
to  the  court  that  this  honorable  court  i« 
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■without  Jurisdiction  or  competency  to  try 
this  defendant  under  said  Informatlim,  or  for 
tbe  offenn  or  crime  charged  against  him 
therein.  Wherefore  he  praya  that  he  be 
bence  dismissed  without  delay  and  without 
ooet"  That  there  were  Bevenl  other  exc^ 
tlCHU  filed  by  said  defendants,  but,  upon  the 
trial  of  the  exceptions  to  the  Jurledlcticm  of 
the  court,  the  Judge  prealdlng  from  the  bench 
announced  to  the  attomeja  that  he  did  not 
wish  to  hear  arguments  upon  any  exe«pUona 
other  than  that  to  the  Jurisdicttoo  of  hla 
court,  and  consequently  the  said  presiding 
Judge  cmly  passed  upon  the  exception  to  the 
Jurisdiction  of  hto  court  Tliat,  for  the  pur- 
pose of  the  exception  mentioned,  all  of  the 
said  cases  vete  consolidated,  and  tihe  trial  of 
State  V.  Ed.  Hereanx  (Na  LTOT)  Was  to  stand 
as  being  a  deflnltive  trial  of  tiie  case  against 
each  of  the  mentioned  defendants  ab«re 
named.  That  upon  the  trial  of  said  exe^ 
tlons  to  the  Jurisdiction  of  his  court,  and  aft- 
er argument  of  counsel,  the  presiding  Judge, 
T.  Don  Foster,  sustained  said  exception  to 
the  Jurisdiction  of  his  court,  and  quashed  the 
sereral  Informations,  and  dismissed  and  dis- 
charged the  several  defendants  above  men- 
tioned and  named,  for  the  reas<»i.  he  claim- 
ed, that  the  artides  of  the  constitution  96 
and  109.  and  Act  No.  48  of  1900,  derested 
blm  of  alt  Jurisdiction  to  try  misdemeanorb 
committed  within  the  Sixth  waM  of  the  par- 
ish of  Iberia,  and  he  positively  refused,  and 
refuses,  to  try  said  parties  for  said  misde- 
meanors, as  It  was  his  duty  to  do  under  the 
constitution;  all  to  the  great  Injury  and  ex- 
pense of  relator,  and  In  violation  of  the  right 
of  the  state,  through  petitioner,  as  district 
attorney,  to  have  parties  charged  wltii  mis- 
demeanors tried  according  to  law.  by  the 
district  Judge  above  mentioned.  That  the  re- 
fusal of  the  judge  to  try  said  eases  worked 
an  irreparable  injury  to  petitioner  and  re- 
lator, as  there  was  no  right  of  appeal  in  such 
cases,  and  the  action  of  the  judge  amounted 
to  a  denial  of  justice.  Petitioner,  therefore, 
respectfully  and  earnestly  prayed  that  a  writ 
of  mandamus  Issue  from  your  honorable 
court,  directed  to  Hon.  T.  Don  Foster,  presid- 
ing judge  of  the  Nineteenth  judicial  district 
court  in  and  for  the  parish  of  Iberia,  direct- 
ing and  commnndlng  him  to  try  and  decide 
the  several  cases  of  State  of  Louisiana  v.  Bid. 
Nereaux  (No.  1,797),  State  of  Louisiana  v.  M. 
F.  Smith  (No.  1,793).  State  of  Louisiana  v. 
UIger  Mestayer  (No.  1.796),  State  of  Louisi- 
ana V.  Albert:  W.  Rlbbeck  (No.  1,792),  State 
of  Louisiana  v.  Sllvador  Le  Blanc  (No.  1,794), 
State  of  Louisiana  v.  Ralph  Landry  (No. 
1,794),  all  charged  with  a  mlsdemeanoT, 
namely,  "the  having  and  permitting  a  slot 
machine  In  which  money  Is  gambled  fw 
money  In  return  In  his  premises."  In  viola- 
tion of  Art  No.  57  of  the  Acts  of  the  General 
Assembly  of  the  State  of  Louisiana  of  180S. 
Belator,  therefore,  prayed  that  said  writ  of 
mandamus  do  Issue,  and.  further,  for  costs, 
and  for  general  and  equitable  relief. 


To  the  ftlternaUve  writ  of  mandamus  and 
ordw  sued  out  the  respondent  Judge  made 
return:  That  In  the  matters  and  cases  set 
fwth  In  relator's  petition  he  did  sustain  the 
«c^tion  to  the  jurisdiction  to  respondent's 
court  for  the  following  reasons,  to  wit:  (1) 
Article  108  of  the  constitution  twovMes: 
"They  [district  courts]  shall  have  unlimited 
and  exclusive  mlglnal  jurisdiction  In  all 
criminal  raaes.  except  such  as  may  be  vented 
In.  other  courts  Authorized  by  this  constitu- 
tion." (2)  Article  96  of  the  constitution  pro- 
vides: 'TThe  general  assembly  shall  have  the 
power  to  abolish  Justice  of  the  peace  courts 
la  wards  cont^lng  cities  of  mcffe  than  five 
thousand  Inhabitants,  and  to  create  In  their 
stead  courts  with  anch  dvil  jurisdiction  as 
la  now  vested  In  Justices  of  the  peace,  and 
with  criminal  Jurisdiction  wliidi  shall  not  ex- 
tend beytmd  the  trial  of  (Senses  not  punlah- 
aUo  by  Imprisonment  at  hard  labor  undw 
tbe  laws  of  this  state,  and  of  violation  of 
municipal  and  parochlid  ordinances,  and  the 
bedding  of  preliminary  examlnatims  In  cases 
not  capital."  (8)  By  Act  No.  48  of  1900,  the 
genenl  assembly  abtrilshed  the  oflBces  of  jus- 
tice ot  tiie  peace  and  constable  In  and  for  the 
Sixth  irard  for  tbe  parish  of  Iberia,  contain- 
ing the  city  of  New  Iberia,  a  dty  of  more 
than  6,000  Inhabitants,  and  established  In- 
stead thereof  the  dty  court  <a  the  dty  of 
New  Iberia,  to  be  composed  of  a  Judge  and  a 
marshal,  to  be  elected  in  1900,  or  appointed 
by  the  governor.  In  the  event  of  the  iwevlous 
resignations  of  the  Ineumbente  of  the  offlcea 
of  justice  of  the  peace  and  constable.  Said 
act  provides.  In  section  8,  "that  said  city  court 
shaJI  have  such  dvll  Jurisdiction  as  Is  now 
Tested  In  Justices  of  the  peace,  and  criminal 
jurisdiction  of  offenses  committed  tn  said 
ward,  and  not  punishable  by  Imprisonment 
at  hard  labor  under  the  laws  of  this  state, 
and  nEduslvely  of  violations  of  the  ordi- 
nances of  the  dty  of  New  Iberia,  and  of  the 
ordinances  of  the  police  jury  of  the  parish  of 
Iberia  within  the  limits  of  said  ward,  with 
powm  to  arrest,  examine,  commit,  and  dis- 
charge In  all  cases  not  capital.  Persons  sen- 
tenced to  a  fine  or  imprisonment  by  said  city 
court  shall  be  entiUed  to  an  appeal  to  the 
district  court  of  tbe  parish,  upon  giving  se- 
curity for  fine  and  costa  of  court,  and  in  such 
cases  trial  shall  be  de  novo,  and  without  ju- 
ries." (4)  The  ofCense  charged  In  the  In- 
formations recited  In  relator's  petition  is  de- 
nounced hy  section  2  of  Act  No.  57  of  1808, 
as  follows:  "That  any  owner,  lessee,  tenant, 
or  proprietor  of  any  premises  or  building, 
who  shall  have  or  permit  In  or  about  same, 
or  connected  therewith,  any  slot  machine  op- 
erated In  violation  of  section  1  of  this  act 
shall  be,  upon  conviction  thereof,  fined  not 
less  than  twenty-flve  dollars  or  more  than 
two  hundred  dollars,  or  be  imprisoned  for 
not  less  than  thirty  days,  nor  more  than  nine- 
ty days,  or  both,  at  the  discretion  of  the 
cotirt."  (6)  Upon  tbe  trial  of  tbe  plea  to  the 
Jurisdiction  It  was  admitted  that  the  offenses 
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charged  w««  committed.  If  at  all.  In  the 
Sixth  ward,  parish  ot  Iberia.  (6)  Tbe  court 
took  judicial  ct^lzance  of  the  fact  that  the 
dt7  court  of  the  dty  of  Iberia  had  been 
meted  and  pat  Into  operaUon  by  the  reslf- 
natlwa  of  the  Jaitlce  of  llie  peace  and  cim- 
Btable  elected  la  April,  1900,  and  the  app(rint- 
ment  by  the  gOTemOT  ot  the  state  of  a  Judge 
and  marshal  of  aald  court 

The  offenses  idia^ed,  not  being  punishable 
by  imprisonment  at  bard  labor,  fdl  within 
the  Jurisdiction  expressly  coofored  upon  said 
city  court  by  section  3  of  Act  No.  48  of  1900. 
aud,  tbe  said  city  court  bdng  created  under 
the  express  authority  confOTed  upon  the  gen- 
oral  assembly  by  article  96  of  tbe  oonstltn- 
tton,  that  Jurisdiction  was  eliminated  from 
the  general  Jurisdiction  of  the  district  courts 
by  the  exeepttoa  contained  In  aitlde  109  of 
the  cmstltntlon,  "except  such  as  may  be  vest- 
ed In  other  courts  antbwlsed  hy  this  eonstl- 
tutlfa.**  It  Tras  plain  to  reqnndent  that,  un- 
der these  omstttatlonal  artides  and  aets  of 
the  genual  assembly,  the  eoort  orer  which 
he  presides  was  without  original  Jurlsdlo- 
tlon  to  try  parties  tox  offenses  committed  la 
the  Sixth  ward  of  the  parish  of  Iberia,  and 
not  punishable  at  bard  labor.  And  this  was 
the  more  apparent  from  the  grant  ot  ap- 
pellate Jurisdiction  to  Us  court  from  con- 
victions In  tbat  class  of  cases  by  the  dty 
court  The  granting  ot  original  and  appel- 
late Jurisdlctltm  to  the  same  court  In  the 
same  daas  of  criminal  causes  would  be  anom- 
alons.  Equally  anomalons  would  be  the 
granting  of  the  right  ^  ivpeal  from  tte  dty 
court  to  the  district  court,  and  the  confiBrrlng 
opoa  both  courte  of  concurrent  original  Juris- 
diction, as  contended  for  by  the  district  at- 
torney; for  the  ^ect  would  be  to  wable  the 
prosBcntl^  offlcar.  if  so  Inclined,  to  deprive 
some  of  the  right  of  mpeal  by  Instltuttaig  the 
proceedings  In  the  district  court,  and  accord 
the  riflM  to  others  for  the  same  offenses  by 
Instituting  the  proceedings  In  the  d^  court 
Beqtondent  was  unaUe  to  accept  sndi  re- 
sults as  being  contemplated  by.  or  resulting 
from,  the  language  of  the  constltutiai  and  of 
the  statutes. 

A  further  reas(m  tai  support  of  tbe  ctmstrue- 
tlon  adtq^ted  hy  respondent  was  found  in  the 
tect  ttiat  the  constltntlon  of  1808  Imposed 
upon  the  district  Judges,  outside  of  Oriean% 
the  additional  duties  and  labtws  of  pre^dlng 
in  courte  of  appeal  away  from  the  parishes  of 
their  own  dlstricte;  and  it  was  cmslstent 
that  artlde  98  ot  the  oonsUtutkm  was  design- 
ed to  enable  the  gmeral  auembly  to  relieve 
of  aportlonof  their  labors  in  criminal  nuittera 
those  district  Judges  whose  dlstricte  coataln- 
ed  dtlesof  more  than  6,000  Inhabitants,  by  es- 
tebllshlng  in  such  dtles  minor  courte  for  the 
original  trial  of  minor  offenses,  with  the  ri^t 
of  srocal  to  toe  district  courts.  Bespondoit 
doiies  that  any  Injury  can  result  to  the  sfate^ 
or  to  tbe  relator,  or  to  any  right  ot  tfther, 
if  holding  that  (wiglaal  Jurisdiction  In  the 


cases  In  question  Is  la  the  dty  eoort,  and  not 
to  the  district  court;  for.  it  being  nnqnes- 
ttoned  that  the  dty  court  has  Jurisdiction,  it 
is  open  at  all  times,  wltlt  a  enutantly  pses- 
ent  Judges  tor  the  prosecution  and  trlatl  irf 
such  causes,  axtd  the  stoto  has  always  a  oom- 
petent  court  for  the  punishmat  o£  infrsc- 
tfons  of  Act  No.  67  of  1S98.  For  the  tovego- 
ii^  reasons,  respondrat  respectfully  submits 
that  the  writ  of  mandamus  bactlR  ^ayed  for 
should  not  be  made  peremptory,  and  Qiat  the 
alternative  writ  Issued  should  Iw  reveked  and 
set  BSideb 

Opinion. 

By  article  109  of  the  constltatlcm  the  district 
courts  of  the  state  have  "unlimited  and  exdn- 
sive  original  Jurlsdlcttou  In  all  criminal  cases 
except  sDdt  as  may  be  vested  in  other  conrti 
authorised  by  the  constltutton."  In  artlde  OS 
of  theoonsUtatlon  It  Is  declared  that  "no  Judi- 
cial iwwers,  except  as  committing  magistrates 
to  criminal  cases,  shall  be  conferred  on  any 
officer  other  than  those  mentioned  to  this  ti- 
tle, except  such  as  may  be  necessary  to  towns 
and  cities:  provided,  the  general  aaaembly 
shall  have  the  powor  to  abdlsh  Justice  of  toe 
peace  courte  to  wards  ctmtolntog  dtles  of 
more  than  five  thousand  Inhabitants,  and  to 
create  to  totir  stead  courte  with  such  dvfl 
JnriBdlctl(Hi  as  Is  now  vested  to  Justlcee  of 
toe  petLee,  and  wito  crlmlnsl  Juris^ctlon 
whidi  abaU  not  extend  b^fid  the  trial  of 
offenses  not  punishable  at  Inyirlaonment  at 
hard  labor  under  tbe  laws  of  this  states  and 
of  violation  of  munldpal  and  parochial  or- 
dinances, and  the  holding  ot  prdlmlnary  ex- 
amlnatlons  to  cases  not  capItaL'*  Act  No.  48 
of  100(^  on  whldi  re^pondoLt  Judge  i^es  in 
support  of  his  position.  Is  an  act  eotttled  "An 
act  abolishing  toe  ibices  of  Justice  oC  peace 
and  constohle  to  ward  six  Iberia  parish, 
and  creating  to  toeir  stead  toe  dty  court 
of  toe  dty  ot  New  Iberia."  By  the  first  and 
second  sectlmis  of  this  act,  toe  <^ces  ot  Jus- 
tice ot  peace  and  omstable  were  ab(^lshed, 
and  ordered  to  be  superaeded  a  court  to  be 
known  as  toe  "City  Oonrt  of  the  City  ot  New 
Iberia.*'  The  third  section  of  this  act  was  as 
follows:  "Be  it  tortoer  enacted."  et&,  'that 
said  dty  court  shall  have  sodi  dvll  Jurisdic- 
tion as  Is  now  vested  to  jnstioeB  ot  toe  peace, 
az|d  criminal  Jurisdiction  ot  oflensea  com- 
mitted to  said  ward  and  not  ponlsbaUe  by 
Imprisonment  at  hard  labor  under  toe  laws 
ot  tUs  stote,  and  adnslvely  of  violations  of 
toe  ordinances  of  the  city  of  New  Iberia,  and 
ot  toe  ordinances  of  toe  police  Jury  of  tbe 
parish  ot  Iberia  wltoto  the  llmlte  ot  the  said 
ward,  wlto  power  to  arrest,  examine  com- 
mit and  dlscha^  to  all  caaoa  not  cq^teL 
Persons  sentenced  to  a  fine  or  Imprlauunoit 
by  said  city  court  shall  be  entltiad  to  an  ^ 
peal  to  toe  district  court  of  the  paiUh,  uptm 
giving  security  for  fine  and  coate  at  court 
and  to  Bucb  cases  trial  diall  be  de  novo  and 
without  Juries.**  It  will  be  noticed  that  there 


Digitized  by  Google 


La.) 


FBITH  T.  FBAKCS. 


Is  no  attempt  made  bj  the  legislature  to  omrt 
tbe  Jurisdiction,  by  fills  ut»  of  tbe  district 
court  of  the  MMteentb  jadldal  district  It 
la  claimed,  bowerer,  that  the  passage  of  that 
act  had  tiiat  effect,  tpae  facto.  It  to  claimed 
that  It  Is  IrreeoncOahle  that  two  coortB 
sliould  haTe-Jmisdlctlon  orer  tbe  same  sub- 
Ject-mattor,  wKh  one  of  the  coorts  baTlng 
appeals  over  the  Judgments  of  the  other. 
Vhere  hare  been  freqvent  Instances  ot  thla 
concnrrence  of  Jurisdiction  wtOk  appellate  jn- 
risdlctian  by  one  of  the  two  courts  orer  tbe 
other.  Wells,  in  his  treatise  on  Jnrtadletlon 
<chapter  19, 1 1B4).  says:  '*It  Is  competent  to 
the  leglriatare  to  assign  tbe  adjudication  of  a 
particular  class  <a  subjects  to  a  alngle  coort 
excloslTely,  or,  otherwise,  to  allow  aereral 
courts  to  exercfse  a  special  Jurisdiction,  or 
tbe  same  brandi  of  a  gsneral  Jurisdiction; 
and  thla  nu^  ertend  to  Justices  of  tbe  peace 
and  iUstrlet  conrta.  (it)  However,  unless  a 
concurrence  Is  directly  or  indirectly  proTld- 
ed  tot.  It  doea  not  exist  u  It  doea  not  come- 
by  tanpllcatton  merely.  And  so,  when  a  stat- 
ute upon  a  goieral  8ut()ect  spedflea  or  cre- 
atca  a  tribimal  to  detonUne  the  questions 
thereon  arlatuA  tiie  JnrladlcUon  so  conferred 
la  fflduMTOt  In  the  absence  of  anything  to 
express  the  contrary  (b)  In  tbe  atatnte  Itself 
or  elsewhere;  although.  If  a  statote  glTea  a 
particular  Jurisdiction  to  a  court  while  an- 
other possesses  such  Jurisdiction  already,  thla 
does  not  oust  tbe  formw.  but  tbe  two  are 
concurrent  wbsn  the  atatnte  doea  not  ex- 
presaly  take  away  tiie  pre-ezlateat  authori- 
ty." "One  BO^eme  court  of  Florida,  hi  State 
T.  Butt  5  South.  6»T.  held  that  **a  mere 
srant  of  Juriadlction  to  one  court  to  try  a  cer- 
tain class  of  criminal  offenses  la  not  a  with- 
drawal from  another  court  of  an  existing 
Jurisdiction  to  try  the  same  oflenaea.  An  act 
whose  tMTBs  purport  slmidy  to  grant  to  the 
circuit  court  Juriadlction  of  an  offuiae  which 
such  act  makea  a  mlademeanor  will  not  be 
held  aa  bavliv  been  Intended  to  deny  to  the 
county  criminal  eourta  of  record  thdr  eon- 
fttitutional  Jurisdiction  of  audi  offenae^  but 
ehould  be  conatnied  as  simply  a  grant  ot 
concurrent  Jurisdiction  to  the  circuit  court" 
Whether  such  grant  of  ooocnrrent  Jurisdic- 
tion Is  Gonatitutional.  not  InvolTed  nor  dedd- 
ed.  We  adopt  the  aboTe-quoted  views  as 
•onnd.  We  tblnk  the  only  question  presMit- 
ed  to  us  In  this  controversy  la  the  one  which 
we  have  Just  decided. 

For  the  reaaons  assigned,  It  la  ordered,  ad- 
Judged,  and  decreed  that  the  writ  vC  man- 
damus prayed  for  rdator  Issue,  directed 
to  tbe  Honorable  T.  Don  Foster,  preddlng 
Judge  of  the  Nineteenth  Jndldal  diatrlct  court 
In  and  for  flie  pariah  of  Iberia,  directing  and 
commanding  him  to  try  and  dedde  the  sev- 
eral eaaes  mentioned  In  rdator'a  petition. 

FBOVOSTY.  takes  no  part;  VitB  case 
bavbv  beoi  aobmltted  prior  to  bla  taking  bis 
seat  CD  thla  bench. 


aOS  La.) 

FRITH  T.  PEAROB  et  al.   (No.  18,500.) 
(Supreme  Court  of  Louisiana.  Not.  19,  1900.) 
NUNCUPATIVE  WILI#-WITNESSBS-aiaNA- 
TURS-GBNBRAL  APPBAL— BFFBOT. 

1.  In  case  a  nnncnpatlTe  teBtameot  by  public 
act  ii  held  good  at  a  nuncupatire  testament  un- 
der prirate  siKnature  in  otuer  respects,  the  no- 
tary signing  the  act  and  the  person  who  rfaus 
the  name  of  the  testatrix  on  account  of  ner 
pfaraical  disability  are  competent  witnesses,  and 
naj  be  counted  as  such. 

2.  It  appearing  from  the  recitals  of  such  an 
Instmmeut  that  the  testatrix  "was  not  able  to 
sign  her  name  <m  aeeonat  ot  phnlcal  dlBablll- 

reqdrements  of  Rev.  Olv.  Oode,  art 


will  be  complied  with. 

On  Rehearing. 

1.  If  a  plaintiff,  desiring  to  take  aa  appeal 
from  the  judgment  rendered  on  his  petition,  ob- 
tains an  order  for  a  "general  appeal,"  and 
pwfects  the  same  by  executing  a  bond  In  taTor 
of  the  derk  of  court  the  appeal  brings  up  the 
entire  Judgment. 

2.  The  appellant  cannot  limit  the  scope  of  the 
appeal  by  a  mere  recital  in  tbe  "condition"  of 
the  bond  that  It  Is  taken  from  particular  parts 
of  the  Judgment.  If  such  was  appellant's  in- 
tention, he  should  hare  made  tbe  same  In  the 
application  for  appeal,  and  caused  the  order  of 
appeal  to  be  made  accordingly. 

(SyUabus  by  the  Court) 

Appeal  from  Judicial  district  court  pariah 
of  Avoyelles;  O.  H.  Oouvlllon,  Judge  ad  hoc. 

Action  by  Annie  T.  Frith  against  W.  O. 
Pearce  and  others.  Judgment  for  defend- 
anta,  and  plaintiff  appeals.  Amended. 

Joseph  aifton  Gappel,  for  appellant.  Wil- 
liam Harrla  Peterman,  fwr  ivpellees. 

WAmiNS,  J.  This  la  an  action  to  have 
the  numty  of  a  testament  decreed,  and.  In 
tbe  alternative  that  tbe  validity  of  tbe  aame 
la  maintained,  that  tbe  legadca  therein  stipu- 
lated be  dedared  vdd.  and  of  no  effect,  and 
not  enforceaUe  In  law.  The  testament  la  of 
the  following  tenor,  via.: 

"State  of  Louisiana,  Parish  of  Avoyelles. 
Be  It  known  that  I,  William  li.  Bwell,  notary 
pntdlc  in  and  tot  the  state  and  parish  afwe- 
aald.  on  tbe  10th  day  of  November,  A.  D. 
1802:  repaired  to  tbe  bonae  of  Mra.  Sarah  A. 
Frith,  inhabitant  of  tbe  aald  parish  of  Avoy- 
eUes  and  state  of  Louisiana,  where,  at  her 
requeat  and  dIcteUon,  the  following  Instm- 
ment  was  written  by  me,  the  said  notary,  and 
declared  by  the  said  Mrs.  Sarah  A.  Frith  to 
be  ber  last  will  and  testament  which  waa 
written  by  me,  aald  notary,  aa  dictated  by 
said  Mrs.  Frith,  without  taming  aside  to 
anything  elae,  In  presoice  of  the  undersigned 
witnesses. 

***FIrst  I  want  May  Pearce  to  have  one 
hundred  acres  ot  my  cleared  land  on  the  Tal- 
bot place.  Second.  I  want  Minnie  and  Sadie 
Frith  to  have  flfty  acrea  of  land  each  on  the 
Talbot  place,  cleared  land.  Third.  I  want 
my  alatw,  Ura.  Terilnda  Marshall,  to  have 
twenty-flve  acrea  of  open  land  on  the  Talbot 
place.* 

**£n  teattmony  whereof,  tbe  aald  Mra.  Sa 
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rah  A.  Frith  not  being  able  to  sign  name 
on  account  Of  physical  disability,  her  son, 
Thomas  P.  Frith,  signs  for  her  In  presence 
Of  Anbrey  Lee  Johnson,  John  A.  HoUlnahead, 
and  Wyatt  K.  Fearce.  lawful  -witnesses  resid- 
ing In  this  pfulsh,  and  me,  the  said  notary, 
after  reading  the  same  In  an  audible  voice, 
In  the  presence  of  the  testatrix  and  the  said 
witnesses,  without  Intoruptlon,  and  without 
turning  aside  to  other  acts,  this  10th  day  of 
November,  A.  D.  1882.  Sarah  A.  Frith,  per 
son,  T.  P.  Frith.  Witnesses:  A.  li  Johnson. 
J.  A.  HolUnshead.   W.  K.  Pea  roe. 

•Done  and  i;>a8Bed  on  the  day  and  date 
aforesaid,  and  in  the  parish  aforesaid.  Wil- 
liam M.  Ewell.  Notary  Public." 

This  document  was  admitted  to  probate  as 
a  nnncupatlye  testament  under  private  signa- 
ture, and  as  such  Its  validity  was  maintain- 
ed the  Jn£^;e  a  quo^  He  decareed  that  the 
bequest  made  In  favor  of  Mrs.  Verlfnda  Mar^ 
shall  be  recognized  and  enforced,  but  that 
those  bequests  that  were  made  In  favor  of 
May  Pearce  and  Minnie  and  Sadie  Frith  be 
severally  decreed  null,  and  of  no  effect  in 
law,  and  that  said  legatees  are  prohiUted 
from  Inheriting  said  bequests  by  reason  of 
their  renunciation  and  abandonment  thereof 
and  their  acceptance  of  their  respective 
shares  in  the  succession  of  the  testatrix  as 
heirs  at  law.  From  that  Judgment  the  plaln- 
tllf  alone  has  appealed,  the  cast  d^endants, 
as  legatees,  having  contented  themselveB 
with  making  answw  to  the  plalnttflrs  anwal, 
and  requesting  an  amendment  of  the  decree 
annulling  the  bequests  in  th^  favor.  The 
grounds  upon  which  the  pUnttff  contests 
the  validity  of  the  testament  are  the  follow- 
ing.  vis.:  (1)  That  the  said  testatrix  did  not 
a\gD  or  afOx  her  signature  to  said  will,  and 
the  signing  by  her  son,  T.  P.  Frith,  Jr.,  ren- 
ders said  will  invalid.  (2)  That  it  does  not 
appear  flttm  said  will  that  there  were  any 
declarations  mi  the  part  of  said  testatrix  of 
her  inability  to  sign,  or  the  r^uon  why,  ex- 
cept the  written  statement  of  the  notary 
himself,  purporting  to  ^ve  his  own  opinion, 
and  not  the  declaration  of  the  testatrix  as 
dictated  by  her  to  him.  &)  That  the  be- 
quests to  Minnie  and  Sadie  Frith,  who  In- 
herited by  representation  through  thdr  de- 
ceased father,  Charies  B.  Frith,  and  May 
Pearce,  Inheriting  by  representation  through 
her  deceased  mother,  Minerva  Pearce,  all  of 
whom  were  fbrced  heirs  of  said  testatrix, 
and  named  legatees  in  items  1  and  2,  of 
said  will,  are  null  and  void,  for  the  reason 
that  said  will  does  not  disclose  that  the  said 
testatrix  Intended  said  legacies  bequeathed 
to  sail!  heirs  to  be  orer  and  above  their  Ieglt> 
Ime,  or  over  and  above  the  legitime  portion 
of  her  other  forced  heirs.  (4)  As  a  nuncupa- 
tive will  under  private  act,  tiiat  the  requlsltb 
number  of  witnesses  did  not  attest  said  will. 
(5)  It  does  not  appear  that  said  will  was  ever 
read  by  said  tOKtatrix  to  the  witnesses,  or 
by  one  of  the  witnesses  to  the  rest  in  pres- 
«ice  of  said  testatrix.   (CQ  And,  as  the  last 


ground,  that  the  legatees  Minnie  and  Saffie 
Frith  and  May  Pearce  having  ^Eected  a  pai^ 
tltlon  of  the  entire  succession,  In  ntber  disre- 
gard of  the  win,  are  now  estopped  bom 
claiming  any  beueflt  under  such  invalid  wUL 
As  the  discussion  In  the  briefs  and  oral 
argument  as  well  Is  chiefly  addressed  to 
the  question  of  the  validity  of  the  win  as  a 
testament  under  private  signature,  we  win 
observe  the  same  course  in  Its  exam  Inn  tton. 
Oounsel  for  appeUant  insists  that  the  Judge  a 
quo.  In  sustaining  tiie  wlU  as  a  nnncnpatlTe 
testiunait  under  private  signature,  improper- 
ly sustained  the  defendants*  contention  to  the 
effect  that  both  the  notary  and  T.  P.  Filth 
were  competent  wltnnses;  same  being  nec- 
essary to  make  out  the  requMte  number  of 
five  witnesses.  His  statement  to  that: 
**Whllst  tbe  supreme  court  In  a  few  Instan' 
ces,  have,  In  order  to  hold  a  will  good  un- 
der private  ac^  declared  the  notary  a  com- 
petent witness  thsveto,  this  ruling  cannot 
be  80  extended  as  to  permit  sndi  a  fli^rant 
violation  of  the  articles  of  the  CSvU  Code  on 
this  question.  The  notary  Is  «  witness  to  the 
act  as  much  as  tike  other  attesting  wttnesecs. 
He  attests  the  signatures  of  Itotti  the  testator 
and  the  witnesses.  In  other  words,  he  Is  an 
official  witness  In  every  act  pertaining  to  the 
execution  of  the  will."  Tbls  argument  goes 
very  far  towards  admlttliv  that  tbe  notary 
who  atteste  an  liutmment  as  a  nnncapative 
testament  by  public  act  may  be  treated  as  a 
simile  witness  to  a  testuoent  nnder  private 
signature  wiien  same  Is  so  omrideied.  **Bat'* 
he  says,  "this  reason  would  not  apply  to  tbe 
signature  of  one  who  simply  writes  tbe  name 
of  tte  testatrix.  His  affixing  Us  signature  Is 
not  conclusive  proof  that  tbe  win  was  either 
read  by  him  or  In  his  presence.  •  •  • 
This  will  purports  to  be  signed  by  an  agent 
or  attorney  In  fact  Sndi  agoit  can  no  more 
be  called  a  witness  than  conld  the  testetor 
himself.  He  does  not  amwar  as  attesting 
any  part  of  the  wlU.  He  simply  affixes  the 
Blgnatore  of  the  testatrix,  and  witnesses. 
The  act  simply  purporto  to  be  tbe  act  of  the 
testatrix,  and  grea^  significance  cannot  be 
given  such  signature  than  the  original  sig- 
nature of  the  testetrlx.  The  article  1581  of 
the  Revised  CSvll  Code  plainly  points  out  the 
manner  of  affixing  the  signatures  of  those 
who  are  nnable  or  know  not  bow  to  sign.  It 
Is  by  affixing  their  maris  by  the  notary,  or 
one  of  tbe  attesting  witnesses  resldli^  In  the 
place."  The  contottlon,  on  the  other  hand,  is 
that  the  slgnatore  as  appended  to  the  testa- 
ment thus:  "Sarah  A.  Frith,  per  son,  T.  P. 
Frith,"  subserves  sll  tbe  reqntiements  of  the 
law  touching  the  signature  of  a  person  who 
Is  incapable  of  signing  as  testotor.  as  well  as 
that  of  a  competent  witness  thereto.  The 
name  of  the  testetrlx  was  written  by  her 
son,  and  he  signed  his  own  name  for  the  ex- 
press Bfirpose  of  attesting  her  signature. 
Defeudanto*  cotmsel  submits  that:  "Fire 
names  do  actually  appear  signed  to  the  In- 
strument as  persons  present  whoi  It  was  exe- 
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cnted.  Althooi^  It  maj  appear  that  tbe  eo- 
tira  five  did  not  Intend  to  officiate  aa  wltnese- 
ea,  neTertbelesa.  In  order  to  malntftln  the  va- 
lidity of  the  will,  they  will  be  regarded  aa 
having  acted  In  that  capacity.  •••  In- 
dependent of  any  authority  of  tbe  pidnt  no 
ffood  reason  can  be  assigned  against  connt- 
lug  all  of  those  five  names  as  [the  names] 
of  witnesses.  The  law  simply  says  that  the 
testament  mmt  be  execnted  in  presence  of 
five  witnesses.  Oertainly,  It  ia  proven,  both 
from  the  face  of  the  will  Itsdf  and  by  the 
testimony  aliunde,  that  those  five  persona 
were  actual  witnesses.  They  were  all  [prea- 
ent]  daring  the  whole  making  of  the  teata- 
meot,  and  signed  as  being  present  at  Its  exe- 
cntitm."  The  following  extracts  from  Uie 
testimony  of  the  witnesses  who  were  heard  at 
the  trial  support  that  proposition:  that  of 
Dr.  Htdllnshead.  one  of  the  wltneaaes  who 
attested  tbe  will,  being  that:  "The  notary, 
according  to  my  recollection,  waa  writing 
what  she  dictated;  and  the  witnesses  were 
all  there,  both  as  the  dictation  was  made 
and  the  writing  was  done.  Immediately  aft- 
er the  writing  was  concluded,  Uie  notary  tend 
over  what  he  had  written  to  Mr&  Frith  in 
the  presence  of  na  all,  and  a^ed  her  if  that 
waa  what  she  wanted,  and  she  assented. 
The  rignatnres  were  then  Immediately  affix- 
ed. The  foregoing  matters  were  all  gone 
tbroBgh  with  without  any  Interruption  of  any 
kind.  We  were  all  standing  arotmd  Mrs. 
Frith's  bed  when  she  began  to  dictate  to  the 
Qota^,  and  we  remained  there  until  the  dic- 
tation, writing,  and  reading,  and  idgning 
were  completed  in  the  manner  I  have  stated 
above.  All  the  formalities  stated  in  the  will 
were  complied  with  as  they  are  written  in 
the  wilL"  That  of  Rev.  A.  L.  Johnson  Is  of 
similar  Import  Another  witness  waa  Frith 
Pearce.  a  grandchild  and  belr  of  tbe  testa- 
trix. He  waa  present  when  her  will  was  exe- 
cuted, and  stated  that  "he  beard  her  dictate, 
saw  the  notary  write  it,  and  beard  him  read 
It  over  to  her  after  It  was  written.  The  dic- 
tation, writing,  and  reading  were  all  done 
In  tbe  presence  of  tbe  witnesses  to  the  will." 
"My  grandmother."  testified  this  witness, 
"first  dictated  her  will  to  the  notary  In  the 
presence  of  the  witnesses,  who  were  all 
Rtanding  around  ber  bed.  He  wrote  it  down 
as  ahe  dictated  it,  and  then  read  over  to  her 
what  he  had  written.  He  asked  her  If  that 
was  what  slie  wished,  and  she  assented. 
The  will  was  then  signed  by  tbe  notary  and 
by  the  witnesses,  and  by  T.  P.  Frith  for  the 
testatrix.  All  these  things  were  done  with- 
out turning  aside  to  anything  else,  the  wit- 
waaea  remaining  abont  the  bed  from  the 
time  the  formalities  were  commenced  until 
they  were  concluded.  I  remember  the  Inci- 
dent of  my  grandmother  asking  for  the  no- 
tary. When  it  was  known  that  she  desired 
liavlng  a  notary  In  order  that  be  might  write 
her  will,  Mr.  T.  P.  vnth  waa  standing  by  ber 
bedside.  He  aald:  'Ma,  It  is  unnecessary 
for  yon  to  make  a  will;  any  desire  of  yours 


will  be  fnlflUed  by  mc  Just  as  If  yon  were 
living.'  The  other  heirs  of  Mrs.  Frith  were 
present,  and  heard  this.  There  waa  a  gen- 
eral assent  among  those  In  the  room  to  this. 
I  am  twenty-four  years  of  age.  I  am  not 
a  legatee  under  this  wllL  All  the  heirs  of 
Mrs.  Frith  wore  present  in  the  room  when 
the  will  was  dictated  and  executed.  Henry 
Frith  and  I  were  the  persons  who  went  for 
the  notary  that  night"  The  other  witness 
heard  for  tiie  probation  of  the  will  was  Mrs. 
John  SnelUng.  This  lady,  before  her  mar- 
riage, was  Mlsa  Bessie  Murph.  the  testatrix's 
granddanghter.  She  testified  that  she  waa 
present  when  her  grandmother's  win  was  ex- 
ecuted, and  swore  aa  fidiows:  "I  am  not 
named  aa  legatee  in  the  wllL  I  heard  my 
grandmother  dictate  the  bequests  made  in 
tlie  will  at  tbe  time  the  will  waa  execnted. 
After  ahe  had  told  what  her  will  was,  ahe 
called  me,  and  told  me  that  I  must  not  feti 
that  beeauae  ahe  had  left  me  out  of  her  will 
was  because  ahe  didn't  care  aa  mnch  for  me 
as  the  othras.  It  wasn't  that  at  all.  But 
that  ahe  had  thought  about  it  and  thought 
I  would  have  u  mnch  laud  aa  the  other  three 
glrlB  without  the  extra  amount  She  meant 
this:  I  waa  tbe  only  h^  of  my  mother,  and 
In  the  case  of  Oe  othera  there  were  tluee 
of  Ed.  Fritb's  cbildra  and  three  of  the 
Pearces.  X  would  get  the  share  «f  one  of 
her  children,  while  the  othera  would  be  di- 
vided into  tiUrds.  That  la  the  reason  why 
the  othera  were  mentioned  In  tbe  will  and 
I  was  not"  Dr.  Hollinabead  further  teatlfled 
as  followa:  **I  saw  Tbomaa  P.  Frith  sign 
his  mother's  name  and  his  own  to  tbe  will. 
Frith  signed  his  mother's  name  to  tbe  will, 
then  we  signed  aa  wltoesses,  and  then  the 
notary  signed,  according  to  my  recollection. 
At  the  time  this  will  waa  signed.  Mrs.  Frlth'a 
condition  waa  very  low.  She  could  not  possi- 
bly haTe  signed  the  wlU."  In  addition  to  tbe 
statemrats  made  by  witnesses,  tbe  recital  of 
the  testament  la  that  at  tbe  reqaest  and  dlc- 
totlon  of  the  testatrix  "the  following  Instru- 
ment waa  written  by  me,  tbe  said  notary, 
and  dedared  by  tbe  said  Mrs.  Sarah  Frith 
to  be  her  last  will  and  testament  which  was 
written  by  me,  aald  notary,  as  dictated  by 
aald  Mrs.  Frith."  In  Wood  v.  Roane,  S5 
La.  Ann.  866,  It  was  held  that  In  tbe  execu- 
tion of  nuncupative  wlUa  under  private  sig- 
nature the  law  authorizes  tbe  testator  to 
cause  hia  will  to  be  written  out  of  bis  pres- 
ence and  that  of  tbe  Instrumentary  witness- 
es, and  that  the  person  who  has  acted  as  tbe 
amanuensis  of  the  testator  for  that  purpose 
Is  not  disqualified,  on  that  account  from  offi- 
ciating aa  one  of  the  wltneaaes  to  the  will, 
and  can  be  counted  aa  one  of  tbe  five  wit- 
nesses required  by  law.  That  proposition 
strikes  as  perfectly  sound,  and  It  Is  appli- 
cable to  both  William  M.  Ewell,  who  si^n^ 
tbe  Instrument  aa  a  notary,  and  T.  P.  I«^itb, 
who  signed  It  aa  acting  for  tbe  testatrix. 
Both  were  competent  to  alga  aa  witnesses, 
and  both  did  sign  the  act   The  five  per- 
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Bona  who  Binned  the  act  were  all  present 
when  the  wlU  was  dictated  by  the  testatrix, 
and  written  bj  W.  M.  Bwell.  as  dictated, 
"after  reading  the  same  In  an  audible  voice 
IB  the  presence  of  the  testatrix  and  the 
said  witnesses."  Obariderlns  W.  M.  Swell 
as  one  of  the  witnesses,  It  was  competent 
for  him  to  write  the  will,  and  afterwards 
read  It  to  the  rest  In  the  presence  of  the 
testatrix.  We  are. of  opinion  that  there  were 
five  witnesses  who  signed  the  testament,  and 
that  in  that  respect  same  is  valid. 

Counsel  for  appellant  contend  that  the  will 
la  void  because  It  contains  no  express  men- 
tion made  by  the  testatrix  hwseif  of  her  in- 
ability to  sign  same,  or  the  reason  of  her  In- 
ability so  to  do;  and  that  the  mere  declara- 
tion of  the  person  who  wrote  same  that  the 
testatrix  "was  not  able  to  sign  h»  name  on< 
account  of  physical  dlaablUty"  was  not  a  ful- 
flUment  of  the  requirement  of  the  law.  The 
OTly  formality  that  the  law  prescribes  for  tiie 
confection  of  a  nnncopaUTe  testament  under 
private  signature  Is  that  It  be  written  by  the 
testator  himself,  or  by  any  poson  from  bis 
dictation,  or  eras  by  one  of  the  witnesses,  in 
presence  of  Ave  witnesses.  "Or  It  will  suffice 
If,  In  the  presrace  of  the  same  number  et 
witnesses,  the  testator  presents  the  paper  on 
which  he  has  written  his  testament,  or  caused 
It  to  be  written,  declaring  to  them  that  that 
paper  contains  his  last  will."  Rev.  Civ.  Code, 
art  USl.  "In  ^ther  case,  the  testamrat  must 
be  read  by  the  testatw  to  the  witnesses,  or 
by  one  of  the  witnesses  to  the  rest,  in  pres- 
ence of  the  testator;  It  must  be  signed  by  the 
testator,  If  he  knowa  how,  or  Is  able  to  sign,** 
etc  Rev.  Civ.  Code,  art  1582,  The  law  de- 
dares  that  "this  testament  Is  subject  to  no 
other  formality  than  those  prescribed  by  this 
and  the  preceding  article."  Id.  Mnch  stress 
has  been  laid  in  argument  on  the  provisions 
of  Rev.  Civ.  Code,  art  1679,  but  they  apply  to 
testaments  received  by  public  acts,  and  those 
only.  It  Is  undoubtedly  true  that  the  will 
under  c(mslderatlon  was  drawn  by  a  notary, 
who  Intended  it  for  a  nuncupative  testament 
by  public  act:  but,  aa  the  law  declares  that 
*it  suffices,  for  the  validity  of  a  testament, 
that  It  be  valid  under  any  of  the  forms  pre- 
scribed by  law,  however  defective  it  may  be 
In  the  form  under  which  the  testator  may 
have  Intended  to  make  it"  (Rev.  Civ.  Code, 
art  1500),  we  are  at  liberty  to  disregard  the 
phraseology  of  the  Instrument  Incident  to  a 
notarial  act  and  deal  with  Its  substantial 
elements;  and,  having  d<»ie  so^  we  And  in 
the  vrlU  the  substantial  statement  that  the 
testatrix  was  unable  to  sign  her  name  "on 
account  of  physical  disablllly."  We  are  of 
opinion  that  that  recital  subserves  all  the  re- 
quirements of  the  law.  We  have  been  re- 
ferred to  no  antbority  on  this  question  by 
counsel  on  either  side,  and  those  cited  with 
reference  to  testaments  received  by  public 
acts  are  not  applicable,  on  account  of  the 
marked  difference  between  tbe  two  artides 
of  the  Code  that  apjtertaln  to  nuncupatlTe 


testaments.  Our  examination  has  led  ns  to 
the  conduslon  that  the  will  Is  legal  and  valid. 

With  regard  to  the  nullity  of  the  legarin 
in  favor  of  May  Pearce  and  Minnie  snl 
Sadie  Frith  because  of  their  having  partiri- 
pated  In  the  partition  of  some  of  the  succef- 
sion  property  of  the  testatrix,  but  Uttle  b 
said  In  the  briefs  of  either  party.  Tbe  recofd 
discloses  the  fact  that  such  a  p8rtltl<m  wat 
made,  but  it  also  shows  that  all  of  said  tegi- 
tees  were  minors  at  the  time,  and  represented 
In  the  proceedings  by  special  tutors  appointed 
to  represent  them  therein.  Tbe  defendant 
counsel  Insist  that  the  defoidants  cannot  be 
Judicially  estopped  by  such  proceedings,  and 
In  that  proposition  we  quite  agree.  Znnts  v. 
Coorcelle,  16  La.  Ann.  98;  7  Am.  &  Bng.  Ene. 
Law,  p.  4,  and  authorities  dted.  This  cob- 
elusion  necessarily  results  in  the  aznendmoit 
of  the  judgment  appealed  from  so  aa  to  rei:^ 
state  the  aforesaid  legacies,  and  to  affirm  it 
In  all  other  respects.  It  la  therefore  ordered 
and  decreed  that  the  Judgment  annealed  trtm 
be  so  amended  as  to  reinstate  and  malataio 
the  legacies  in  favor  of  May  Pearce  and  Min- 
nie and  Sadie  Frith,  and  that  same  be  In  aU 
other  respects  affirmed,  and  that  all  costs  ba 
taxed  acalnst  the  plaintiff  and  q^dlant 

On  Rdbearlnf. 

(April  1. 1901.) 

NIOHOLM,  C.  J.  A  rehearing  was  grant- 
ed In  this  case  touching  that  p<Nrt]on  of  the 
Judgment  of  this  court  herein  t»efore  rendered 
amending  the  Judgment  of  the  district  cooit 
In  respect  to  tbe  legacies  made  in  the  wiL 
of  Mrs.  Sarah  A.  Frith  In  favor  of  Mar 
Pearce  and  Minnie  and  Sadie  Frith,  by  whkb 
amendment  the  legacies  in  favor  of  thc<« 
persons  were  reinstated  and  maintained.  The 
present  suit  was  iostltuted  by  Mrs.  Annie  T. 
Frith,  widow  of  Thomas  P.  Frith  (a  deceasM 
son  of  Sarah  A.  Frith),  in  her  capacity  u 
natural  tutrix  of  the  minors  Alba  G.  Frltli. 
Edwin  T.  Frith,  and  Eleonora  Frith.  Issue  at 
her  marriage  with  Thomas  P.  Frith.  In  be: 
petition  she  recited  the  fact  of  the  dea:b 
of  Mrs.  Sarah  A.  Frith,  and  that  she  had  left 
an  estate  as^egatiug  In  value  more  tluii 
$5,000;  that  she  bad  left  certain  i>ersoQ! 
(whom  she  names)  as  her  forced  heirs;  that 
she  had  made  what  purported  to  be  a  bst 
will  and  testament  by  public  act  (whk^i  In- 
strument she  described),  by  which  said  Instro- 
ment  she  disposed  of  her  estate;  and  that 
said  will  had  been  probated.  Plaintiff  arer 
red  the  said  will  to  be  absolutdly  null  and 
void  for  want  of  the  obsemmoe  of  the  Ie?ii 
formalities,  and  she  attacked  Oie  Judgmoit 
probating  tbe  same.  She  averred  that  ibe 
bequests  to  Minnie  and  Sadie  Frith,  wbo 
Inherited  by  representation  through  their  de- 
ceased father.  Charles  B.  Prltli,  and  Ma; 
Pearce,  Inheriting  by  representation  throng 
her  deceased  mother,  Mlnerra  Peaice,  all  of 
whom  were  forced  heirs,  were  nnll  and  void, 
for  the  reason  that  the  win  did  not  disclose 
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tiMt  the  testatrix  Intended  Bald  legades  being 
1>equeattaed  to  uld  forced  helra  to  be  over 
and  above  their  legitime,  or  over  and  attove 
the  legitimate  portion  of  her  other  heln  as 
proTtded  by  law.  Should  the  court  be  of 
opinion  that  the  jadgment  probating  the  will 
"was  correct,  she  averred  that  said  forced 
betrs,  Minnie  and  Sadie  Frith  and  May 
Pearce,  were  eatc^ped  from  (araUlng  themr 
Belvea  of)  the  probating  of  the  will,  for  the 
reason  that  said  heirs  appearing  and  acting 
throngh  their  representatives  and  tators,  Mrs. 
Annie  T.  Frith  and  W.  O.  Pearce,  partici- 
pated In  tiie  partition  of  the  estate  of  the 
testatrix.  Mrs.  Sarah  A.  Frith,  after  her  de- 
cease, and  after  the  existence  of  said  wIU 
and  Its  contents  had  been  brought  to  their 
notice  and  that  of  said  representattvea;  that 
there  was  a  legal  and  Judicial  partition  of 
eeld  estate  among  the  said  heirs  under  ad- 
vice of  family  meeting,  in  which  each  heir 
was  allotted  his  share,  and  that  said  wlU 
was  treated  by  said  heirs,  legatees,  and 
family  meetings  as  null  and  void,  and  the 
said  legatees  renounced  whatever  Interest 
they  might  have  had  In  and  to  aald  will  by 
participating  and  aoqulescli^  in  said  parti- 
tion; that  the  property  bequeathed  to  Minnie 
and  Sadie  Frith  and  May  Pearce  and  Mrs. 
Marshall  exceeded  by  far  the  disposable  part 
of  said  estate,  and  the  bequests  deprived  the 
forced  heirs  of  their  legitime.  Petitioner 
prayed  for  the  citation  of  Minnie  and  Sadie 
Frith,  through  their  tutrix.  Mrs.  Annie  T. 
Frith,  and  May  Pearce,  through  her  tutor, 
W.  O.  Pearce,  and  Mrs.  Verllnda  Marshall, 
who  was  one  of  the  special  legatees  in  the 
will;  and  that  there  be  judgment  decreeing 
the  last  will  and  testament  of  Sarah  A.  Frith 
to  be  null  and  void  and  of  no  effect,  and  the 
heirs  be  allowed  to  retain  their  title  and  pos- 
session by  virtuoMf  the  partition  already 
made.  She  further  prayed  that,  should  the 
will  be  upheld,  the  legacies  to  Minnie  and 
Sadie  Frith  and  May  Pearce  be  declared  nnlli- 
tlea  for  the  reasons  set  forth,  and  that  said 
heirs  and  legatees  be  ordered  to  collate  the 
same  back  to  aald  succraslon  for  legal  and 
equitable  division,  and.  In  the  event  aald  wlU 
should  be  upheld  In  toto,  that  said  legatees 
be  ordered  to  contribute  back  into  said  suc- 
cession suffldently  that  the  minor  children 
of  petitioner,  who  are  forced  helra,  might  In- 
herit and  receive  their  legal  portitm.  Peti- 
tioner filed  an  amended  petition  praying  for 
citation  upon  May  Pearce  dlrectiy.  Inasmuch 
AS  In  framing  her  petition  she  was  Ignorant 
of  the  fact  that  said  minor  had  been  emanci- 
pated, ^e  prayed  that  service  of  the  amend- 
ed petition  be  made  upon  the  other  parties. 
The  defendants,  aJlegUig  that  plalntitTs  peti- 
tion omtalned  varlona  demands  which  could 
not  be  cumulated,  moved  the  court  to  wder 
her  to  elect  upon  which  of  them  she  would 
proceed.  They  afterwards  anawered.  plead- 
ing first  the  general  lasne.  Th^  then  admit* 
ted  the  execution  of  the  will,  and  its  pro* 
iMtinft  and  averred  the  same  to  be  legaL 


They  averred  that  the  plaintiff,  br  tbe  In- 
atltntlon  of  the  suit,  was  thereby  estopped 
from  setting  sp  an  estoppel.  They  denied 
that  the  bequests  made  'by  the  will  exceeded 
the  portion  disposable  by  law  by  tiie  testa- 
trix, or  that  a  decree  reducing  the  same  could 
be  made  In  the  pending  proceeding.  Further 
answering,  tiiey  averred,  should  the  court 
decide  that  the  plaintiff  was  not  estopped  by 
the  Institution  (tf  the  suit  from  ideadlng  es- 
toppel against  the  defendants  May  Pearce 
and  Minnie  and  Sadie  Frith,  then  that  th^ 
were  minors  at  the  time  of  said  partition,  and 
therefore  were  not  estoi^)ed,  by  reason  of 
said  partition  proceedings,  frcan  asserting  the 
validity  of  said  last  wtU  and  testament  Mrs. 
Verllnder  Marshall  denied  that  she  was  a 
party  to.  the  act  of  partition.  Defendants 
prayed  that  plaintiff's  petition  be  dismissed, 
and  her  demands  rejected,  and  for  all  neces- 
sary orders  and  decrees,  and  for  general  ra- 
Uef. 

Minnie  Frith,  one  of  the  defendants,  died 
after  having  married  Williamson  Hynson. 
She  left  a  son,  W.  Ringgold  Hynson,  who 
was  made  a  party  through  his  fiitiier.  Us 
natural  tutor.  On  the  9th  of  January.  1900* 
the  court  rendered  Judgment  declaring  that, 
"the  law  and  the  evidence  being  against  the 
demand  of  the  plaintiff  and  In  favor  of  the 
defendant  Mra.  Vo-llnda  Marshall.  It  was 
by  reason  thereof  adjudged  and  decreed  that 
the  last  vrlll  and  testament  of  Mrs.  Sarah 
A.  Frith,  deceaeed,  attacked  In  this  suit  be 
recognized  as  a  valid  and  legal  nuncupative 
will  under  private  signature,  and  that  the 
bequest  made  in  aald  testament  to  the  de- 
fendant Mrs.  Verllnda  Marshall  be  recog- 
nized and  enforced,  and  that  she  Is  hereby 
decreed  to  be  the  owner  of  twenty-five  acres 
of  open  land  on  the  IMbert  place.  It  Is  fur- 
ther  ordered,  adjudged,  and  decreed  that 
the  legacies  and  bequests  made  by  said  tes' 
tatrlx,  Mrs.  Sarah  A.  Frith,  by  her  said  last 
vrill  and  testament,  to  defendants  May 
Pearce,  Sadie  Frith,  and  Minnie  Frith  (the 
said  Minnie  Frith  being  the  deceased  wife 
of  Williamson  Hynson,  and  who  is  herein 
represented  by  her  said  husband  In  his  capac- 
ity of  natural  tutor  of  W.  Blnggold  Hynson. 
his  minor  son,  Issue  of  his  marriage  with 
said  Minnie  Frith)  are  severally  and  respec- 
tively null,  void,  and  of  no  effect,  and  said 
legatees  are  debarred  from  Inheriting  lega- 
cies under  said  will  by  reason  of  their  re- 
nunciation and  abandonment  of  said  lega' 
ciee,  and  their  acceptance  of  their  respective 
shares  In  the  succession  of  said  Mca^  Sarah 
A.  Frith  as  her  heirs  at  law." 

The  following  entry  appears  In  the  min- 
utes of  the  district  court  of  the  16th  of  Janu- 
ary. 1900:  "Mrs.  Annie  T.  Frith,  Natural 
Tutrix,  vs.  W.  0.  Pearce,  Tutor,  et  aL  Judge 
Oouvlllon  Presiding.  On  motion  of  plaintiff's 
counsel,  made  In  open  court  an  appeal  to 
granted  In  this  cause  made  returnable  to 
the  supreme  court  of  Louisiana  at  its  next 
regular  session  to  be  held  in  the  dty  of 
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New  Orleans  on  the  third  Monday  In  April 
next,  OD  her  fumlRhing  bond  In  the  snm  of 
one  hundred  and  Sfty  dollars  for  a  deTol- 
uOve  api)eal,  and  In  the  sum  of  five  hun- 
dred dollars  for  a  suspensive  appeal."  On 
the  10th  of  January,  1900,  the  plaintiff  exe- 
cuted an  appeal  bond  In  favor  of  the  clerk 
of  court  In  the  sum  of  $050.  The  bond  de- 
clares that:  "Whereas,  the  above  Mrs.  A. 
T.  Frltb,  tutrix,  has  taken  a  devolutive  and 
suspeusive  appeal,  made  returnable  to  the 
supreme  court  of  Louisiana,  from  a  cer- 
tain final  Judgment  rendered  against  her  In 
the  district  court  in  and  for  the  parish  of 
Avoyelles  In  favor  of  Mrs.  Hardin  Mar- 
shall, in  said  number  9,230  of  the  docket  of 
said  court  entitled  'Annie  T.  Frith,  Tutrix, 
vs.  W.  O.  Pearce,  Tutor,  et  al.,'  therefore," 
etc.  When  the  record  was  lodged  in  the 
supreme  court.  William  O.  Pearce,  natural 
tutor  of  May  Pearce,  Annie  T.  Frith,  nat- 
ural tutrix  of  Sadie  Frith,  and  Williamson 
Hynson,  natural  tutor  of  W.  Ringgold  Hyn- 
son,  and  May  Pearce,  answered  this  appeal, 
praying  that  the  judgment  appealed  from  be 
amended  In  so  far  as  it  annulled  the  lega- 
cies made  to  May  Pearce,  Sadie  Frith,  and 
Minnie  Frith.  The  judgment  of  this  court 
In  the  case  which  we  are  asked  to  recon- 
sider was  rendered  under  these  pleadings 
and  circumstances.  It  la  pressed  upon  us 
that  we  sbould  not  have  amended  the  Judg- 
ment upon  the  application  bo  to  do.  It  la 
claimed  that  the  plaintltf's  appeal  was  sim- 
ply from  that  part  of  the  Judgment  which 
was  adverse  to  her  claims;  that  her  appeal 
did  not  bring  up  that  portion  of  It  which  an- 
nulled the  legacies  to  May  Pearce  and  Sadie 
and  Minnie  Frltb;  that  these  parties  should 
have  appealed  themselves  If  they  were  dis- 
satisfied with  the  judgment,  and  could  not 
seek  relief  therefrom  by  a  prayer  for  an 
amendment  We  are  asked  to  alter  our 
judgment  in  so  far  as  It  amended  the  Judg- 
ment of  the  district  court  touching  those 
particular  legacies. 

Opinion. 

Appellant  complains  that  this  court  erred 
In  amending  the  Judgment  appealed  from  at 
ihe  instance  of  and  on  bohalT  of  Sadie  Frith 
and  May  Pearce  and  Ringgold  Hynson.  She 
insists  that  the  only  appeal  taken  by  her  was 
from  the  Judgment  rendered  In  the  district 
court  in  so  far  as  It  was  In  favor  of  Mrs. 
Marshall;  that  she  did  not  Intend  to  nor  did 
she  appeal  from  the  judgment  in  so  far  as 
was  against  Minnie  and  Sadie  Frith  and  May 
Pearce;  that  she  certainly  would  not  appeal 
from  a  Judgment  favorable  to  herself.  An 
examination  of  the  record  discloses  that  the 
order  for  an  appeal  following  the  language 
of  the  motion  therefor  was  general.  It  did 
not  refer  to  any  particular  part  of  the  Judg- 
ment nor  to  the  judgment  as  It  was  in  fa- 
vor of  or  against  any  particular  person.  Ap- 
pellant followed  up  the  order  of  appeal  by 


executing  an  appeal  bond  in  favor  of  the 
clerk  of  court  and  so  perfected  ber  appeal  a< 
applied  for.    All  the  parties  to  the  action 
were,  by  these  proceedings,  made  parties  to 
the  appeal.   Appellant  Insists,  however,  thiii 
the  recital  found  In  the  condition  of  tbe  boi^d 
shows  that  the  Judgmrat  she  appealed  troa 
was  the  judgment  against  herself  In  fartir 
of  Mrs.  Marshall.   We  do  not  think  the  scdf-r 
of  BQ  appeal  taken  In  manner  and  form  a.- 
thls  was,  followed  by  a  bond  in  favor  of  tiit 
clerk  of  court  can  be  narrowed  by  a  recite! 
such  as  the  appellant  relies  on.    The  proper 
place  to  ascertain  what  appellant  has  appea: 
ed  from  Is  the  motion  for  the  at^teal  and  the 
order  granted  under  It   Any  other  coury« 
would  be  misleading,  and  might  be  greatk 
Injurious  to  the  other  litigants.  Api>ellaiit 
says  that  she  cannot  legally  be  supposed  tc 
have  appealed  from  a  Judgment  favorable  to 
herself.   That  statement  Is  too  broad.  We 
have  on  several  occasions  sustained  appeals 
of  that  character.    A  Judgment  nany  b?  ap- 
parently favorable  to  a  person,  and  yet  be  {or 
some  reasons  unsatisfactory  to  him.    If  sbe 
appeals  from  the  Judgment  the  appellant  Is 
not  called  upon  to  Inquire  what  the  reasons 
may  be  for  her  conduct   We  do  not  mc-in 
to  say  that  a  person  may  not  In  some  par- 
ticular case,  so  limit  bis  prayer  for  an  appeal 
as  to  control  Its  extent   That  Is  a  inatt«- 
nnnecessary  for  us  to  discuss  at  length.  Btit 
that  particular  course  was  not  followed  Ic 
this  case.   We  think  that  this  right  to  limit 
the  scope  of  an  appeal  to  a  part  of  a  judg- 
ment If  It  exists.  Is  subject  Itself  to  limita- 
tions.   If  a  person  suing  for  ¥5.000  obtaim 
a  judgment  for  $2,500,  he  cannot  limit  his  aih 
peal  to  the  portion  of  the  Judgment  against 
him.   He  cannot  sidit  up  bis  cause  of  actloa 
When  he  appeals,  he  brings  the  Judgment  up 
as  an  entirety,  and  takes  the  risk  of  open- 
ing the  door  for  the  other  side  to  bare  the 
Judgment  amended.   Appellees  took  consider- 
able risk  In  this  case  by  not  appealing  them- 
selves.  The  situation  of  the  parties  to  this 
litigation  was  this:   Mrs.  Sarah  A.  Frith  eie- 
cuted  a  will  In  1892,  In  which  she  made  sp(^ 
clal  legacies— First,  of  100  acres  of  land  od 
the  Talbot  place  to  May  Pearce;  second,  of 
50  acres  of  cleared  land  on  the  Talbot  p!ac* 
to  Minnie  Frith,  and  a  like  quantity  to  Sa- 
die Frith;  third,  of  25  acres  of  open  land  oa 
the  Talbot  place  to  Mrs.  Marshall.    The  leg- 
acies were  definite  as  to  the  quantity  of  land 
bequeathed  and  as  to  the  plantation  on  whicli 
they  were  to  be  taken,  but  indefinite  as  to 
their  precise  location.   This  will  was  admit- 
ted to  probate  at  the  Instance  of  Mrs.  M^ir 
shall  by  an  ex  parte  proceeding.  Notwirh- 
standlng  this  probate,  the  legal  heirs  of  Mr^- 
Sarah  A.  Frith  proceeded  to  a  partiti^^u 
among  themselves  of  the  Talbot  place.  Mr& 
Marshall  was  not  a  party  to  this  partltioB. 
The  partition  was  made  on  advice  of  counsel 
that  the  will  was  null  and  void  for  want  ot 
proper  form.   It  is  quite  Ukely  that  the  will 
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woold  tbereacter  bare  disappeared  from  fur- 
ther consideration  bad  it  not  beeD  for  tbe 
present  suit.  Tbe  appellees  in  tbls  suit  bad 
taken  no  steps  wbatever,  so  far  as  the  record 
Bbows,  to  claim  anytblng  under  tbe  will,  nor 
to  contest  tbe  binding  force  of  tbe  partition. 
Tbe  plaintiff  seems,  boweTer,  to  bare  been 
dissatisfied  with  tbe  situation,  and  appreben- 
sire  that  an  attack  from  some  quarter  (prob- 
ably from  Mrs.  Maraball)  would  be  made  up- 
on the  partition;  and,  without  waiting  for 
this  attaclE,  sbe  took  tbe  inltiatlre,  and 
brought  tbe  present  action  against  Sadie  and 
Minnie  Frith,  May  Pearce.  and  Aire.  Marshali. 
claiming  that  the  former  were  eston)ed  from 
Gonteatlttg  tbe  partition,  and  by  tbelr  conduct 
were  estopped  from  taking  anything  under 
the  wllL  Plaintiff's  main  solicitude,  it  would 
aeem,  was  to  save  the  partition  title  from  be- 
ing set  aside;  the  prayer  of  the  petition  be- 
ing that  "the  will  should  be  declared  null  and 
void,  and  that  tbe  heirs  be  allowed  to  retain 
their  title  and  possession  by  virtue  of  tbe 
t^^l  partition  already  made."  Assuming  tbe 
possibility  of  tbe  district  court's  maintaining 
the  wUI,  plaintiff  prayed.  In  tbe  event  of  Judg- 
ment to  that  effect,  that  the  special  legacies 
to  Minnie  and  Sadie  Frith  and  May  Pearce 
be  declared  nullities  for  the  reasons  set  forth 
in  the  petition,  and  that  the  said  heirs  and 
legatees  be  ordered  to  collate  the  same  back 
to  said  succession  for  legal  and  equitable  di- 
vision, and,  should  the  will  be  upheld  in  toto, 
they  prayed  that  the  said  legatees  be  ordered 
to  contribute  back  Into  said  succession  suffi- 
ciently for  those  who  are  forced  heirs  of  tbe 
deceased  to  inherit  and  receive  tbelr  legal 
quantum.  Mrs.  Marshall  was  made  a  party 
defendant  In  the  case.  The  suit,  as  w^e  have 
seen,  terminated  In  the  district  court  by  a 
Judgment  In  favor  of  Mrs.  Maraball  recognlz- 
lug  tbe  validity  of  tbe  will  of  Mrs.  Frith, 
recognizing  Mrs.  Marshall  to  be  entitled  to 
tbe  legacy  made  to  her  therein,  and  further 
decreeing  tbe  legacies  to  Sadie  and  Minnie 
Frith  and  May  Pearce  to  be  severally  and 
respectively  null  and  void  and  of  no  effect 
and  said  legatees  debarred  from  taking  any- 
thing und«r  said  will,  by  reason  of  their  re- 
nunciation and  abandonment  of  said  legacies, 
and  the  acceptance  of  their  respective  shares 
In  tbe  snccesslon  of  Mrs.  Sarah  A.  Frith  ae 
her  heirs  at  law.  This  is  the  Judgment  from 
which  plalutlff  appealed,  and  to  which  Sadie 
and  Mltmle  Frith  and  May  Pearce  asked  an 
amendment.  The  judgment  heretofore  ren- 
dered by  this  court  affirmed  tbe  Judgment  of 
the  district  court  sustaining  the  validity  of 
the  will,  and  amended  it  so  as  to  maintain 
and  reinstate  tbe  legacies  In  favor  of  Minnie 
and  Sadie  Frith  and  May  Pearce.  We  re- 
fused a  rehearing  in  so  far  as  the  validity 
of  the  will  was  concerned,  and  granted  It 
on  the  other  branch  of  the  case,  our  main 
object  being  to  ascertain  whether,  under  the 
circumstances  of  tbe  case.  Sadie  and  Minnie 
Frith  and  iluj  Pearce  were  entitled  to  ask 


and  have  accorded  to  them  an  amendment 
of  the  Judgment  Ijooking  over  tbe  entire 
situation,  we  find  that  Mra.  Marshall  bad  ob- 
tained a  Judgment  recognizing  her  legacy  of 
25  acres  of  laud  on  the  Talbert  plantation, 
and  that  she  was  not  a  party  to  the  parti- 
tion proceedings,  which  plaintiff  seems  to  be 
apprehensive  may  be  attadced.  So  far  as  the 
record  shows,  Mrs.  Marshall  is  in  a  legal 
position  to  question  the  partition.  Should  sbe 
attack  It  all  parties  should  get  the  beneflt  of 
the  rescisalon.  A  partition  ought  not  to  stand 
as  to  one  and  be  set  aside  as  to  another.  Rev. 
Civ.  Code,  art  1412;  Zelgler  v.  Creditors,  40 
La.  Ann.  144.  21  Sooth.  606.  Whether  tbe 
plaintiff  would  not  be  as  much  protected  with- 
out this  suit  against  any  attack  on  the  titles 
conveyed  in  the  partition  proceedings  wherein 
Minnie  and  Sadie  Frith  and  May  I'earce  were 
parties  thereto  as  legal  heirs  by  so  appear- 
ing as  she  would  have  been  as  holding  an 
additional  legacy  under  tbe  will,  and  whether 
tbls  suit  would  aid  her  in  tbls  matter,  may 
well  be  questioned.  Zelgler  v.  Creditors,  48 
La.  Ann.  170,  21  South.  G66;  Benton  v.  Sen- 
tell.  50  La.  Ann.  877,  24  Soutb.  297.  The 
different  demands  made  by  the  plaintiff  In  her 
pleadings,  original,  alternative,  and  contin- 
gent, are  so  connected  with  each  other,  and 
the  rights  of  the  appellees  heraln  are  so  in- 
terlaced with  those  of  Mrs.  Marshall  and  the 
other  heirs,  that  It  Is  difficult  to  separate 
them,  and  we  think  that  Minnie  and  Sadie 
Frith  and  May  Pearce  were  authorized  to 
deal  with  tbe  Judgment  as  an  entirety.  We 
think  tbe  situation  la  so  mvolved.  and  so 
much  oat  of  the  usual  order,  that  Justice  to 
all  parties  would  be  beat  observed  by  affirm- 
ing the  Judgment  of  tbe  district  court  In  so 
far  aa  It  recognized  the  validity  of  the  will 
of  Mra.  Sarah  A  Frith,  and  that  by  setting 
it  aside  In  so  far  as  It  decreed  tbe  legacies 
made  to  Minnie  Frith  and  Sadie  Frith  and 
May  Pearce  to  be  severally  and  respectively 
null  and  of  no  effect,  and  said  legatees  de- 
barred from  inheriting  said  legacies  under 
said  will  by  reason  of  their  renunciation  and 
abandonment  of  said  lefrades  and  their  ac- 
ceptance of  their  respective  shares  In  the  suc- 
cession of  Mrs.  Sarah  A  Frith  as  her  heirs 
at  law,  and  by  reinstating  the  legacies  made 
by  the  said  will  to  Minnie  and  Sadie  Frith 
and  to  May  Pearce,  but  leaving  open  to  all 
parties  for  contest  and  adjudication  in  tbe 
future  tbelr  respective  rights  and  obligations 
under  the  said  wilt  and  as  heirs  at  law  of 
Mrs.  Sarah  A.  Frith,  except  In  so  far  as  they 
are  all  closed  by  the  present  Jndgment  For 
the  reasons  assigned  herein,  our  former  Judg- 
ment Is  amended  so  as,  after  reinstating  the 
said  legacies  to  Minnie  Frith  and  Sadie  Frith 
and  to  May  Pearce,  to  leave  open  to  ail  par- 
ties for  contest  and  adjudication  In  the  future 
their  respective  rights  and  obltgatlons  under 
tbe  will  and  as  heirs  at  law  of  Mrs.  Sarah 
A.  Frith,  except  in  so  far  as  they  are  closed 
by  the  preaent  Jndgmrat.  As  so  amended. 
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our  foimer  jndgmoit  vni  remain  andlstortH 
•d.  This  canse  Is  remanded  to  the  lower 
eonrt  for  further  proceedlnga  according  to  law. 

PROVOSTY,  J.,  takes  no  part,  this  case 
harlog  been  submitted  prior  to  his  taking  bla 
seat  on  this  bench. 


STATE  ex  rel.  GRUNEWALD  t,  JUDGES  OP 
COURT  OP  APPEALS   FOB  PAR- 
ISH OF  ORLEANS.   (No.  13,833.) 
(BBpreme  Oonrt  of  Louisiana.  March  5.  1901.) 

HAKDAMUS  TO  COURT  OF  APPBAL8. 

The  civil  district  court  hSTinc  dismissed 
plaintiff's  suit  for  want  of  Jnrisdlcaon  ratione 
materise,  hj  reason  of  the  amount  of  the  mat- 
ter In  dispute  not  being  sbown  to  exceed  |100, 
he  has  appealed  to  the  court  of  appeals.  The 
latter  eonrt  dismissed  this  appeal  for  the  res^ 
Sim  that  the  suit  was  not  for  the  ownership,  but 
for  the  possession,  of  real  estate;  there  being  no 
OTidence  before  It  of  the  raloe  of  the  right  of 
possession.   Under  snch  drcomstancos,  the  sn- 

f>reme  court  will  not,  under  Its  soperritory 
nrlsdiction,  mandamns  the  eonrt  of  appeals 
to  take  Jurisdiction  of  the  appeal. 
(Syllabus  by  the  Conrt) 

Application  hj  Hxt  state,  on  the  relation  of 
WllUam  A.  Gnmewald,  for  •  writ  of  manda- 
miu  to  iadges  of  the  conrt  of  appeab  for  the 
porieb  o£  Orleans.  Refused  in  part 

Rofus  BL  Foster,  for  r^tor.  U  Da  Poor- 
ter,  for  respondents. 

Statement  of  the  Case. 

NICHOLLS.  a  J.  Relator  filed  a  petition 
In  the  <A7il  district  coort  for  the  parish  of 
Orleans  In  which  he  alleged  that  he  was  the 
owner  of  a  certain  lot  of  ground  In  the  parish 
of  Orleans,  which  be  described,  which  was 
well  worth  the  sum  of  |8S0;  tbat  one  George 
S.  M.  Gilbert,  also  a  resident  of  this  city, 
had  entered  upon  the  said  lot  without  any 
right  or  warrant  of  law,  and  had  erected 
thereon  a  building,  and  was  at  present  occu- 
pying same,  to  petitioner's  great  detriment; 
that  he  had  repeatedly  notified  George  S.  M, 
Gilbert  to  vacate  said  lot  and  to  remove 
therefrom  the  building  erected  tbereon  by 
blm,  but  that  he  bad  failed  and  refused  to 
do  so;  that  he  bad  offers  for  said  lot  but 
had  been  prevoited  from  selling  tt  by  the 
trespass  and  occupancy  of  Gilbert  and  had 
been  damaged  thereby  in  the  sum  of  $50. 
and  which  sum  he  was  entitled  to  recover; 
tbat  the  use  of  said  lot  was  well  worth  the 
snm  of  16  per  month,  and  he  was  entitled 
to  recover  that  amount  from  the  9th  day  of 
June  until  the  said  lot  should  be  vacated. 
In  view  of  the  premises,  be  prayed  for  cita- 
tion on  said  Gilbert  and  that  judgment  be 
rendered  against  him  condemning,  and  or- 
dering him  to  at  once  vacate  and  remove 
from  the  property  of  petitioner,  the  buildings 
erected  thereon  by  blm.  and  to  pay  to  peti- 
tioner |60  as  damages  for  the  trespass  of 
petitioner's  property,  end  $&  per  month  for 
tbe  nse  of  said  lot  from  June  9;  1899,  to  date^ 


making  $30  (both  togefber  betnc  $80).  wftli 
legal  interest  from  judicial  demand,  and  flor 
all  costs  and  general  relief.  D^endant  ex- 
cepted that  the  district  conrt  was  without 
jurisdiction  ratione  materise.  Hie  exception 
was  sustained,  and  the  suit  dismissed.  The 
plaintiff  appealed  the  case  to  the  court  of 
appeals.  The  defendant  excited  to  the  Ju- 
risdiction of  that  court  ratione  materlae. 
Hie  exception  was  sustained,  and  the  aniesJ 
dlamlsaed.  Thereupon  relator  ai^Ued  to  this 
court  for  a  writ  of  mandamns  directed  to 
the  Judges  of  the  court  of  appeals,  command- 
ing them  to  take  Jurisdiction  of  said  anieaL 
The  Judges  of  that  court  having  been  ordered 
to  show  cause  why  the  writ  of  mandamns 
should  not  issue  as  prayed  for,  answered 
that:  (1)  Because,  under  artlde  98  of  the 
constitution  of  1898,  reepondoits  have  no  ap- 
Itellate  jurisdlctloD  of  a  demand  for  poaeee- 
slon  of  property  when  the  value  of  said  pos- 
session Is  below  $100;  (2)  because,  under  tbe 
allegations  of  relator's  pleadings,  tbe  owner- 
ship of  tbe  property  of  which  be  demands 
possession  is  In  no  manner  involved,  and  the 
value  of  the  property  cannot  be  made  the 
teat  of  the  appellate  Jurisdiction  of  respend- 
ento'  court  They  further  referred  the  conrt 
to  the  reasons  assigned  by  tbe  conrt  of  ap- 
peals for  dismissing  the  appeal,  found  in  the 
copy  of  Its  judgment  which  relator  bad  an- 
nexed to  his  application  for  the  writ  of  man- 
damus. In  tbe  Judgment  the  conrt  dedlsu%d 
that  its  appellate  jurisdiction,  where  the  mat- 
ter in  dispute  Is  less  than  $100,  Is  soldy  In 
cases  arising  In  the  cltj  courts.  Articles  98 
and  143  of  the  constitution  of  189&  Article 
133  of  the  constitution  of  1898  declares  tbat: 
"Tbe  civil  district  court  [for  tiie  parish  «t 
Orleans]  shall  have  exclusive  and  general 
probate  Jurisdiction  in  all  cases  where  tbe 
amount  in  dispute,  or  the  fund  to  be  distrib- 
uted shall  exceed  one  hundred  dollars,  ex- 
clusive of  interest;  and  exclusive  jurisdic- 
tion in  suits  by  married  women  for  separa- 
tion of  property,  In  suits  for  separation  from 
bed  and  board;  for  divorce,  tor  nullity  of 
marriage,  or  for  interdiction,  and  In  suits 
involving  titie  to  Immovable  property,  or  to 
office  or  to  other  public  position,  or  civil  or 
political  rights;  and  In  all  other  cases,  ex- 
cept as  hereinafter  provided,  where  no  spe- 
cific amount  Is  in  contest  and  of  all  pro- 
ceedings for  tbe  appointment  of  receivers  or 
liquidators  to  corporations  or  partnerships. 
And  said  court  shall  have  authority  to  issue 
all  such  writs,  process  and  orders  as  may  t>e 
necessary  or  proi>er  for  the  purposes  of  the 
Jurisdiction  herein  conferred  upon  it"  Artide 
148  of  the  constitution  of  1808  declsres  that: 
"There  shajl  be  a  First  city  court  In  New 
Orleans.  •  *  •  Said  court  shall  have  ex- 
clusive original  Jurisdiction  *  *  *  In  all 
cases  whoe  the  amount  In  dispute  or  the 
fund  to  be  distributed  does  not  exceed  one 
hundred  dollars,  exclusive  of  interest  Includ- 
ing suits  for  ownership  or  possession  of  mov- 
able property  not  exceeding  that  uwnnt  Ib 

Digitized  by  Google 


STATE  T.  JUDGES  OF 


COURT  OF  APPEALS. 


817 


value;  and  snlts  of  landlords  for  poaseeslon 
of  leaied  premises,  wben  the  monthly  or 
yearly  Ten^  or  the  rent  for  the  unexpired 
term  of  the  lease  doea  not  exceed  tSiat 
ajDoount;  aabject  to  an  appeal  In  all  cases 
to  tbe  court  of  ai^als  for  the  parish  of  Or- 
leans." Article  86  of  tbe  constltuUon  of  1888 
declares  that:  "The  conrt  of  appeal,  except 
aB  otherwise  provided  in  ttils  constltntlon, 
shall  have  appellate  Jurisdiction  only,  which 
Jurisdiction  shall  extend  to  all  cases,  dTil 
or  probate,  when  the  matter  In  dispute  or 
the  funds  to  be  distributed  shall  exceed  one 
hundred  dollars,  excIustTe  of  Interest,  and 
shall  not  exceed  two  thousand  dollars,  excla- 
slTe  of  luterest"  By  article  lOl  of  the  con- 
stitution, the  courts  of  apiwal  have  authority 
to  Issue  writs  of  mandamus,  prohibition,  and 
certiorari  In  aid  of  their  appellate  Jurisdic- 
tion. 

Opinion. 

Relator  sought  relief  from  the  action  of 
the  civil  district  conrt  dlsmlsiring  his  antt  for 
want  of  jnrladlction  ratlone  materlse  by  an 
appeal  to  the  court  of  appeals  for  the  parish 
of  Oiieana.  ITnlesa  the  latter  court  had  ap- 
pellate jurisdiction  over  the  action  In  the 
cItII  court.  It  was  powerless  to  ^nt  rdief 
either  by  appeal  or  by  mandamus.  The 
court  of  appeals  declined  to  pass  upon  the 
niUng  of  the  district  court  as  to  its  own  ]a- 
risdiction,— that  relator's  suit  was  a  demand 
for  the  possession  of  property,  and  that  It 
had  no  appellate  Jurisdiction  of  such  a  de- 
mand when  tbe  value  of  said  possenlon  la 
below  one  hundred  d<dlan;  that  its  appel- 
late Jurisdiction,  where  the  matter  in  dis- 
pute Is  less  than  three  hundred  dollara,  Is 
solely  in  cases  arising  in  the  city  courts. 
The  object  of  relator's  suit  Is  to  obtain  the 
removal  from  certain  real  estate,  which  he 
alleges  beltmga  to  himself,  and  to  be  worth 
93S0,  of  one  Gilbert  who,  he  avers,  had  en- 
tered upon  tbe  lot  without  any  right  or  war* 
rant  of  law.  and  had  erected  Uiereon  a  build- 
ing; and  was  occupying  the  same,  to  his  great 
benefit  In  addition  to  seeking  to  have  the 
removal  of  Qllbert  from  the  premises,  relat- 
or asked  Judgment  against  him  for  $00  by 
way  of  damages,  and  $5  per  month  for  the 
use  of  said  lot  from  June  9, 1809,  to  the  date 
of  the  flUng  of  his  suit:  that  is,  a  Judgment 
of  $80,  with  legal  hBterest  from  Judicial  de- 
mand. The  district  Judge  having  refused  to 
entertain  Jurisdiction  for  the  reason  that  the 
matter  in  dispute  was  less  than  $100,  and 
therefore  less  than  the  amount  needed  to 
give  his  court  original  Jurisdiction,  we  look- 
ed at  once  to  see  whether  It  was  an  action 
such  as  would  ftill  under  the  original  Jurisdic- 
tion of  the  First  city  court   Relator's  suit 
Is  not  one  tor  the  ownership  or  possession  of 
movable  property  not  exceeding  $100;  nor  is 
it  nndor  the  allegations  of  relator's  petition, 
a  salt  by  a  landlord  for  the  possession  of 
leased  premises,  for  no  lease  of  any  kind  Is 
referred  to.    Reference  being  made  in  the 
article  of  the  eonitttutlos  defining  the  Juris- 
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diction  of  the  city  court  only  to  salts  for  the 
ownership  or  possession  of  movable  property, 
and  only  to  suits  for  the  possession  of  real 
estate  in  the  special  case  of  leased  premises, 
we  think  that  suits  touching  the  ownership 
or  possession  of  real  estate,  other  than  suits 
of  the  character  specially  provided  for,  do 
not  fall  into  tbe  original  Jurisdiction  of  that 
court.  If  this  be  true,  the  court  of  appeals 
cannot  have  appellate  Jurisdiction  over  re- 
lator's action,  as  one  to  be  taken  to  It  by 
appeal  from  the  city  court  If  the  city  court 
has  no  original  Jurisdiction  over  the  relator's 
action,  he  would  be  without  any  conrt  of  Jn> 
rfsdictlon  whatever  to  wUdi  to  have  re* 
course,  unless  the  dvll  district  court  were 
open  to  him.  Viewing  rotor's  demand  sole- 
ly from  the  standpoint  of  the  moneyed  de- 
mand which  he  makes  against  Ollbert,  the 
clvU  district  court  would  have  no  Jurisdic- 
tion, but  the  dty  court  would;  but  viewing 
tbe  money  demand  in  connection  with  and 
lndd«ital  to  a  demand  for  Judgment  con- 
demning Gilbert  to  remove  from  the  real  es- 
tate, the  city  court  wonid  have  no  Jurisdic- 
tion of  the  suit  In  Its  entirety,  for  It  had  no 
power  to  enter  a  decree  for  the  possession  of 
the  property;  and,  unless  the  dvll  district 
court  have  Jurisdiction,  relator  would  be  left 
remediless,  as  we  have  said.  In  defining  the 
Jnrisdlctioo  of  the  civil  district  court  arttcle 
133  declares  that  It  shall  have  jurisdiction 
'*in  all  other  cases  [than  those  spedfled] 
where  no  specific  amount  Is  in  contest" 
We  think  that  under  that  clause  of  the  ar- 
ticle, relator's  demand  for  a  Judgment  of 
ouster  against  Gilbert  coupled  with  his  mon- 
eyed demand,  might  give  the  drll  ^strict 
court  original  Jurisdiction;  that  the  specific 
amount  in  money  in  contest  might  not  ex- 
clude consideration  of  the  other  feature  of 
the  case  for  the  purpose  of  fixing  Jurisdic- 
tion. Reaching  this  condnslon  absolutely 
would  not  determine,  however,  tbe  particular 
Issue  presented  to  us  on  this  application; 
for,  granting  that  ttie  clvU  district  court  has 
original  Jurisdiction  of  the  case.  It  would 
not  neceasuOy  follow  that  the  court  of  ap- 
peals has  appellate  Jurisdiction  over  It  In 
their  reasons  for  dedlning  to  pass  upon  the 
question  of  Its  own  Jurisdiction,  decided  1^ 
tbe  dvU  district  court  that  court  says:  "The 
petition  clearly  Intimates  plalntlfTs  estimate 
of  the  value  of  the  poasession  to  be  restrict- 
ed to  the  amount  claimed  as  damagea.  and 
as  damages  for  the  use  for  a  specified  time 
of  six  months.  Our  appellate  Jurisdiction, 
where  the  matter  In  dispute  Is  less  than  one 
hundred  dollars,  is  solely  In  cases  arising  In 
tbe  dty  courts.  Though  the  property  Is  al- 
leged to  be  worth  $350.  the  Issue  tendered 
us  la  not  one  of  ownership,  but  of  possestion. 
The  title  could  only  be  considered  inddentel- 
ly,  as  fixing  the  character  of  toe  possession 
(Dalgre  v.  Levin,  48  La.  Ann.  417,  19  South. 
836),  and  the  value  of  the  right  of  posses- 
sion must  be  the  test  of  Jurisdiction  (Newell 
V.  Leathers,  SO  La.  Ann.  162,  28  South.-S43)." 
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This  court  bas  on  several  occasions  recog- 
nized the  difference  between  the  value  of  the 
right  of  possession  "and  the  right  of  owner- 
ship" as  affecting  Jurisdiction,  and  declared 
that  the  value  of  the  property  whose  posses- 
sion was  In  controversy  was  not  the  test  of 
the  value  of  the  right  of  possession.  See 
Baptist  Church  v.  Dickinson,  62  La.  Ann.  704. 
27  South.  100.  and  authorities  cited.  Relator 
placed  his  case  on  appeal  before  the  court  of 
appeals,  so  far  as  the  record  shows,  without 
affidavit  or  evidence  of  any  kind  showing  the 
value  of  the  "right  of  possession"  to  be  for 
an  amount  greater  than  the  moneyed  demand 
claimed  in  his  petition.  Therefore  there  was 
nothing  to  dlscloee  to  that  court  that  "the 
matter  In  dispute"  was  over  flOO,  and,  such 
evidence  lacking.  It  dismissed  tlie  appeal. 
Relator  applied  for  a  rehearing,  but  still  did 
not,  so  far  as  the  record  shows,  supplement 
the  averments  of  his  petition  by  any  aiSda- 
vlt  or  showing  of  additional  value.  We  can- 
not say  that  under  such  circumstances  the 
court  of  appeals  erred  in  dismissing  the  ap- 
peal. We  uuderstand  from  the  record  that 
the  appeal  was  not  dismissed  on  motion  In 
limine,  but  after  an  examination  of  the  plead- 
ings and  the  evidence  before  It  We  should 
not,  as  matters  stand,  direct  a  mandamus 
to  issue  to  the  court  of  appeals.  If  wrong 
there  be,  up  to  the  present  time,  it  Is  wroug 
on  the  part  of  the  civil  district  court  in  re- 
fusing to  entertain  original  Jurisdiction.  This 
court  Itself  up  to  the  present  is  unable  to 
saiy  whether.  In  point  of  fact,  the  court  of 
appeals  hod  appellate  Jurisdiction.  On  the 
face  of  the  papers  In  that  court,  the  civil 
district  court,  we  are  Inclined  to  think,  had 
original  Jurisdiction.  In  view  of  the  possi- 
bility of  the  court  of  appeals  being  able  to 
sustain  Its  action,  relator  applied  contingent- 
ly to  this  court  to  issue  a  mandamus  to  the 
Judge  of  the  civil  district  court,  division  B, 
commanding  him  to  take  Jurisdiction  of  the 
cause.  Action  on  that  application  was,  of 
course,  postponed  until  the  sltuatioa  of  the 
cause  with  reference  to  the  court  of  appeals 
should  first  be  disposed  of.  Being  of  the 
opinion  that  relator's  application  for  a  man- 
damus to  the  court  of  appeals  Is  not  well 
grounded,  that  branch  of  the  application,  as 
presently  based,  la  refused.  It  Is  ordered 
that  the  Judge  of  the  civil  district  court,  di- 
vision B,  do  show  cause  within  10  days  from 
the  service  of  this  order  upon  him  why  a 
writ  of  mandamus  should  not  Issue  to  him  as 
iwayed  for  in  relator's  petition. 


McOAUGHN  V.  MILLIOT. 
(Snpreme  Oourt  of  Mississippi.    May  6,  1901.) 

BHIFPINO— LANDING  CARGOES— BUILDING 
WHARF— DUTY  OP  MASTER. 
Where  pialiitifE  agreed  to  transport  a  cargo 
of  goods  and  deliver  them  at  a  certain  wharf, 
and  on  arriral  at  the  deRifcnnted  place  no  wharf 
existed,  the  refusal  of  plaintiff  to  bnild  one  cnn- 
stitated  no  defense  to  an  action  for  tlw  Cieight. 


Appeal  from  circuit  court,  Harrison  ooxm- 
ty;  T.  A.  Wood,  Judge. 

Action  by  John  MlUlot  against  WllUam  M^ 
Caughn.  From  a  Judgment  in  favor  of  pUla- 
tiff,  defendant  api^eaU.  Affirmed. 

White  &  Harper  and  Harper  &  Potter,  foi 
appellant  Mayea  ft  Harrla,  for  aiqteUee. 

TERKAL.  J.  Appellee  sued  the  appeUut 
for  the  freight  (f  180)  agreed  to  be  paid  fo: 
an  assorted  cargo  of  building  material  to  » 
carried  from  the  Mississippi  coast  to  :> 
head  of  Southwest  Pass,  and  to  be  there 
delivered  at  McCanghn's  Landing.  Both  pir- 
tles  met  at  place  and  lime  anwl&ted  fa 
the  delivery  of  the  cargo,  but  tber«  was  no 
wharf  for  the  landing  of  the  cargo,— oalx 
mud  and  water  everywhere;  but  the  ends 
some  piling  appeared  above  tte  surface  ni 
the  water,  and  the  aro^lmt  Insisted  that 
appellee  should  build  a  vharf,  and  place  <-l 
it  the  cargo,  while  appellee  demurred,  slc 
declined  the  Job  of  building  the  wharf. 
eral  other  landings  were  attempted.— at 
South  Pass,  Bums.  Neptune,  and  Mrs.  Str'ui^- 
er's,— and  while  at  Keptune  two-tJiirds  at 
the  cargo  was  landed.  One-third  was  left 
on  board  by  mutual  conaent,  and  at  the  oth- 
er places,  except  Neiitune,  the  same  cvU'L- 
tlons  as  at  Southwest  Pass  prevailed;  so  ih'- 
one-thlrd  part  of  the  cargo  was  not  iand'ii 
but  was  carried  by  the  scboon^  back  u 
Gnlfport  The  master  of  the  scbooner  Ui^.t 
bod  a  verdict  and  Judgment,  and  McCauL-Ln 
appeals. 

It  Is  settled  that  a  vessel  carrying  by  sd 
Is  only  bound  to  deliver  cargo  at  the  uso^ 
wharf;  nor  Is  it  the  duty  of  the  master  to 
construct  wharves.  Clendauiel  v.  Tucker- 
man,  17  Barb.  184;  Cope  v.  Cordova.  I 
Rawle,  203;  Gibson  v.  Culver.  17  Wend,  lill: 
Hyde  V.  Navigation  Co.,  6  Term  R.  :>s:: 
Chlckerlng  v.  Fowler,  4  Pick.  371;  Kea;. 
Comm.  S  606,  note. 

Affirmed. 


ALABAMA  ft  V.  BT.  CO.  t.  BELL. 
(Supreme  Court  of  Mississippi.    May  6,  W\  y 
CARRIERS— WRONGFUL  EJECTION  OF  PAJ-=EN- 
GER— SUFFICIENCY  OP  EVIDENCE 
— DAUAOB8. 

1.  PlaiDtlff  testified  that  he  got  on  def^Ld- 
ant's  train,  which  was  crowded,  and  tlia: 
gave  his  ticket  to  the  conductor,  who  a'.v:- 
wards  asked  tor  it  again,  and  denied  re<-f:v  r: 
it.  Two  boys  who  were  Id  emnpany  with  plain- 
tiff told  the  eondnctor  that  he  had  it.  but  tl> 
latter  ordered  plaintiff  to  leave  the  train.  Uf 
got  off  when  th^  conductor  a^ain  ordered  h:^ 
to  do  80,  but  immediately  got  back  on 
train,  and  was  carried  to  hU  destination.  Tt' 
two  boys  corroborated  plaintitTs  testimouy. 
The  conductor  testified  that  plaintiff  never  cj.-  ' 
him  a  ticket,  and  that  after  leaTing  the  m:a 
be  got  on  a«aiQ,  and  rode.  Held  snfficienT  '■> 
Bustain  a  Judgment  against  the  oompsny  for  t^e 
wrongful  ejection  of  plaintiff. 

2.  Damages  for  such  ejection  in  the  sum  o! 
$2,000  is  excessive,  and  sufDcient  to  warrant  i 
reversal,  in  the  absence  of  a  remittltao-  reducot 
the  judgment  to  $1,000. 
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Appeal  from  clrenlt  court,  Hinds  county; 
Robert  Powell,  Judge. 

Action  bj  Harris  Bell  against  the  Alabama 
&  Vicksbiirg  Railway  Company  for  the 
wrongful  ejection  of  plaintiff  from  defmd- 
act's  train.  Fi-om  a  Judgment  In  favor  of  the 
plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  the  defendant  appeals.  Af- 
firmed on  condition  of  plaintiff's  remitting  a 
portion  of  the  Judgment  recorered;  other- 
wise reversed. 

On  the  trial,  plaintiff  testified  that  be  pur- 
chased a  round-trip  ticket  from  Ollnton  to 
Jackson  and  back  on  the  16th  day  of  Janu- 
ary, 1900,  and  went  to  Jackson,  and  spent 
the  day  there,  and  got  on  the  train  from 
which  he  was  ejected  that  night  to  return  to 
CUnton;  that,  after  the  train  had  left  Jack- 
son, the  condnctor  asked  blm  for  his  ticket, 
and  he  Informed  the  conductor  that  he  had 
given  him  his  ticket;  that  the  trahi  was 
crowded,  and  that  he  bad  given  his  ticket  to 
the  conductor  before;  that  the  conductor  said 
that  he  had  not  gotten  the  ticket,  and  about 
that  time  two  boys,  companions  of  plaintiff, 
said  to  the  conductor  that  be  had  gotten 
Bell's  ticket,  and  that  the  condnctor  seemed 
to  be  angered  by  these  statements,  and  said 
be  would  whip  the  whole  crowd,  and'ordered 
him  to  get  off  the  train;  that  he  did  not  get 
off  at  once,  and  the  condnctor  ordered  him 
again  to  get  off  in  a  rude  and  threatening 
nuinner,  when  be  got  off.  Plaintiff  was  cor- 
roborated by  the  two  boys  as  to  the  facta 
that  the  conductor  bad  gotten  Bell's  ticket 
before  this,  and  as  to  the  manner  in  which 
the  condnctor  ejected  him  from  the  train. 
On  cross-examination  Bell  stated  that  he  Im- 
mediately got  back  on  the  train,  and  went 
to  OUoton  oa  It.  The  conductor  testified  that 
as  he  left  Jackson  that  night  he  started  to 
taking  np  tickets  In  the  front  car,  and  as  he 
was  passing  out  of  that  car  he  saw  some 
boys  running  on  the  ground  back  towards  the 
rear  end  of  that  car,  passing  blm,  and  get- 
ting in  bis  rear,  when  he  called  to  them; 
and  about  that  time  he  saw  plaintiff  going 
the  same  way,  and  called  to  biin,  and  he 
came  to  wbere  be  was,  when  be  asked  him 
fbr  his  ticket,  and  Bell  stated  that  be  had 
given  him  bis  ticket  on  the  back  end  of  tbe 
train;  and  be  said  be  had  not  been  on  the 
back  end  of  tbe  train  since  it  left  Jackson. 
He  stated  that  be  knew  Bell  bad  not  given 
blm  a  ticket,  and  he  told  him  he  would  have 
to  pay  his  fare  or  get  off  tbe  train,  and  that 
be  got  off,  but  climbed  on  again.  There 
were  verdict  and  Judgment  for  plaintiff  for 
$2,000. 

McWUUe  &  Thompson,  for  appelant  Wll- 
llamson,  Wells  ft  Croom,  for  api>ellee. 

TXStRAL,  J.  Unless  the  verdict  of  the 
Jtir7  be  excessive,  the  action  of  tbe  circuit 
court  must  be  approved.  It  Is  insisted  that 
the  verdict  shows  undue  pr^ndice  against 
The  appellant  and  that  Vm  large  sum  found 


Is  wholly  disproportionate  to  tbe  wrong  In- 
flicted, considered  both  as  a  public  and  pri- 
vate grievance.  A  question  of  this  sort  Is 
always  a  difficult  and  delicate  one,  but  many 
courts  have  not  hesitated  to  overlook  tbe 
verdict  In  this  regard,  and  ours  has  follow- 
ed the  same  example.  The  appellee,  though 
ejected  from  the  train,  immediately  boarded 
It  again,  and  rode  safely  to  bis  destination; 
and,  while  be  was  roughly  set  upon,  tbe  ap- 
pellant's conductor  was  led  by  suspicious  clr- 
ciimstances.  Induced  partly  by  tbe  acts  of 
tbe  appellee,  to  believe  that  he  was  attempt- 
ing to  beat  his  way  on  the  train.  We  con- 
sider the  verdict  excessive,  and,  unless  $1,000 
of  the  amount  recovered  be  remitted,  the 
Judgment  will  be  reversed,  and  a  new  trial 
awarded. 


KENNEDY  v.  JONES. 
(Supreme  Court  of  Mississippi.    May  6,  1901.) 
BILLS  AND  NOTES-CONSIDBRATrOH— SrVI- 
DENCB. 

Where  a  note  payable  to  ordnr  Is  asrigned, 

the  maker  in  an  action  thereon  can,  under  the 
statute,  show,  as  against  the  assignee,  that  the 
note  was  procnreo  by  fraudulent  represents- 

tio&B. 

Appeal  from  circuit  court.  Union  county; 
George  Mitchell,  Special  Judge. 

Action  by  Mrs.  L.  E.  Jones  against  Flor- 
ence McGllI  Kennedy.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Tbe  note  sued  on  was  made  an  exhibit  to 
the  declaration,  and  is  as  follows:  "New 
Albany.  Miss.  On  or  before  the  first  day 
of  November,  1894,  I  ivomlse  to  pay  to  the- 
order  of  T.  Q.  Jones  tbe  sum  of  $212.10  (two 
hundred  ft  forty-two  dollars  and  ten  cents)^ 
for  value  received,  at  the  rate  of  ten  per 
cent  interest  per  annum.  Witness  my  band 
ft  (sell)  this  June  14th,  1884.  Florence  Mc- 
GIll  Kennedy."  Mrs.  Kennedy,  In  her  plea 
to  plalntlfTs  declaration,  alleges  that  said 
note  was  given  by  her  to  T.  6.  Jones  in  set- 
tlement of  a  pretended  Indebtedness  which 
said  Jones  falsely  and  fraudulently  repre- 
sented to  defoidant  as  being  dne  him  (Jones) 
from  defendant's  husband.  L.  R.  Kennedy; 
that  through  these  fraudulent  representa- 
tions defendant  was  induced  to  execute  tbe 
note  sued  on;  that  said  note  was  executed 
for  the  sole  and  only  pui'pose  of  satisfying 
said  pretended  indebtedness,  and  not  other- 
wise; that  said  note  was  executed  and  de- 
livered to  said  T.  O.  Jones,  tbe  assignor, 
without  tbe  knowledge  or  consNtt  of  her  hus- 
band, L.  B.  Kennedy,  and  at  the  time  when 
said  Kennedy  did  not  owe  T.  G.  Jones  ai^- 
thlng  whatever,  and  at  a  time  when  the 
question  of  indebtedness  between  said  Jonea 
and  Kennedy  wss  being  adjudicated  In  the> 
circuit  court  of  Union  county,  wherein  said: 
Kennedy  recovered  judgment  against  said 
T.  G.  Jones;  and  that  said  note  was  with- 
out consideration.   At  tbe  trial  of  t^e  case 
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In  the  court  below,  defendant  offered  to  In- 
troduce evidence  to  show  that  the  orlgiDal 
payee.  Dr.  T.  O.  Jones,  practiced  fraud  In 
Inducing  defendant  to  execute  the  note,  and 
that  Kennedy  did  not  owe  Jones  anything 
at  the  time  the  note  waB  given,  which  tea* 
tlmony  the  court  exclnded.  There  were  vet- 
dict  and  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

Kenneday  &  Cram,  for  appellant. 

GAIjHOON.  J.  We  are  compelled  to  differ 
from  the  learned  Judge  below,  and  must  hold 
that  it  was  error  to  exclude  the  testimony 
offered  to  show  that  Mr.  Kennedy  did  not 
owe  Dr.  Jones  anything  at  the  time  Mrs. 
Kennedy  gave  the  latter  her  note.  The 
whole  defense  was  based  on  the  ground  that 
Dr.  Jones  procured  the  note  from  his  sis- 
ter, Mrs.  Kennedy,  without  her  husband's 
l£nowledge.  on  the  fraudulent  and  untrue 
representation  that  Mr.  Kennedy  owed  him 
money.  The  note  was  payable  to  order,  not 
to  bearer,  and  all  evidence  tending  to  sus- 
tain the  defense  that  It  was  void  for  such 
fraud  was  admissible  against  the  assignee 
under  onr  statute.  Reversed  and  remanded. 


BOARD  OP  SUP'RS  OF  WATNB  COUNTY 

V.  HELTON  et  aL 
(Supreme  Oonrt  of  Mississippi.  April  29. 1901.) 
UHITATION  OP  ACTIONS— CHANGE— EFFTiCT— 
PENDING  CONTRACTS-COUNTIES. 
Const.  1890,  i  104,  proriding  that  "statutes 
of  limitations  Id  civil  causes  shall  uot  run 
against  the  state  or  any  subdivision  or  munic- 
ipal corporation  thereof,**  stopped  the  running  of 
the  statute  asainst  counties  oa  pending  con- 
tracts where  the  bar  was  not  complete. 

Appeal  from  drcnit  court.  Wayne  county; 
T.  A.  Wood,  Judge. 

"To  be  offlclally  reported.'* 

Action  by  the  board  of  supervisors  of 
Wayne  county  against  William  Helton  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Reversed. 

On  the  6th  day  of  August  1888,  William 
Helton  and  others  borrowed  from  the  county 
treasurer  of  Wayne  county  the  sum  of  $100 
of  sixteenth  section  school  funds,  and  exe- 
cuted their  joint  promlsBory  note  for  said 
amount,  payable  12  months  after  date,  and 
bearing  10  per  ceut.  interest  from  date.  In 
Januaix  1900,  after  several  small  payments 
had  baen  made  on  this  note,  the  board  of  su- 
pervisors of  said  county  brought  suit  on  It 
in  a  Justice  of  the  peace  court,  where  Judg- 
ment was  had  against  defendants,  and  they 
appealed  to  the  circuit  court  At  the  trials 
In  the  courts  below,  defendants  set  up  as  a 
defense  the  statute  of  limitation,  contending 
that  prior  to  the  adoption  of  the  constitution 
of  I'JOO  the  statute  of  llmltatloq  ran  against 
a  couuty  as  well  as  against  an  Individual; 
that  the  note  sued  on  was  e.xecuted  before 
the  adoption  of  the  constitution  of  1900.  and 
was  not  affected  by  It 


D.  U.  Taylor,  for  appellant.  Green  ft 
Green,  tor  appellees. 

GALHOON.  J.  The  constitution  of  ISSb 
went  Into  operatim  on  November  1st  of  that 
year.  Section  104  of  that  instrument  ib. 
"Stetutes  of  limitations  in  civil  causes  ^lall 
not  run  against  tiie  state  or  any  subdivisios 
or  municipal  corporation  thereof.**  Ite  effect 
was  to  Immediately  stop  the  running  of  tli^ 
statute  against  counties  on  pending  contract 
where  the  bar  was  not  complete,  as  well  as 
on  future  contracts.  Adams  t.  Railroad  Co., 
Tl  Miss.  752,  15  South.  fiW. 

Reversed  and  remanded. 


HARTMAN  v.  MOORE  et  aL 
(Supreme  Court  of  Mississippi.   April  29,  IDOl.j 

MORTGAGES— FORECLOSURE— DISHISSAIj- 
SENIOR  HORTOAOB— REDEMPTION. 
May,  1894,  defendant  and  wife  executed  i 
mortgage  to  plaintifF,  which  was  recorded  I>e- 
cember  23.  1895.  On  October  1,  181i2.  de- 
fendant and  wife  executed  a  mortgage  on  the 
vume  property  to  R.,  which  was  recorded  ia 
March,  1895.  PlalntifTs  mortgnge  became  doe 
October  1, 1894,  and  that  ol  R.  October  1.  18;»5. 
Plaintiff  brouglit  foreclosure,  asd  alleged  that 
def eudant's  debt  to  R.  waa  fraudulent,  and  praj- 
cd  for  general  relief.  Defendant's  answer  al- 
mitted  the  execution  of  the  mortgage  to  plain- 
tiff, but  denied  that  R.'b  mortgage  was  fraudu- 
li'iit  or  paid,  and  U.  answered,  denying  fraud  or 
p;i>  nient.  Bcld,  that  a  decree  dismissing  the 
liill  was  erroneous,  since,  on  the  pleadings,  plain- 
tiff was  entitled,  under  his  prayer  for  general 
relief,  to  redeem  from  the  senior  mortgage,  and 
subject  the  equity  of  redemption. 

Appeal  from  chancery  court  Jefferson  eoun- 
ty;  W.  C.  Moybin.  Special  Chancellor. 

"To  be  officially  reported." 

Bill  by  F.  H.  Hartman  against  J.  R.  Moore 
and  another.  From  a  Aecxee  dismissing  the 
bill,  plaintiff  appeals.  Reversed. 

On  May  17,  1894,  J.  R.  Moore  and  wife 
executed  and  delivered  to  F.  H.  Hartman 
their  Joint  promissory  note  for  the  sum  of 
|297.^,  with  the  further  agreement  that 
Hartman  was  to  allow  them  future  advance 
to  the  amount  of  |35.  To  secure  this  iudel>t- 
edness,  Moore  and  his  wife  executed  a  deed 
of  trust  on  certain  land  descrllied  In  the  bilL 
This  trust  deed  was  not  filed  for  record  un- 
til December  23,  1895.  On  February  1«. 
1895,  Moore  and  wife  executed  and  dellvertd 
to  Reynolds  &  Co.  their  Joint  promissory  note 
for  the  sum  of  $150,  due  October  1st  of  tiu: 
year,  and  to  secure  the  same  executed  to 
Reynolds  &  Co.  a  trust  deed,  which  embraced 
the  same  land  covered  by  the  Hartman  deed. 
This  trust  deed  was  filed  for  record  on  March 
16,  1896,  several  months  prior  to  the  filing 
of  the  Hartman  deed.  The  debt  secured  hf 
the  Hartman  d^ed  became  due  on  the  Ist  day 
of  October,  1894,  and  that  secured  by  the 
other  trust  deed  became  due  October  1.  lSii5. 
On  January  5,  189S,  Hartman  filed  his  biU 
In  chancery  against  Moore  and  wife  for  a 
foreclosure  of  his  deed  of  trust  making  Rejn- 
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olda  £  Co.  parties  to  the  anlt  Hartman  In 
bla  blU  charge  that  tbe  debt  and  trast  deed 
to  Reynolds  &  Co.  are  fictitious  and  fraudu- 
lent, and,  if  not  fraudulent,  that  tbey  bare 
bem  sattafled.  Tbe  prayer  of  tbe  blU  was 
for  foreclosure  of  tbe  trust  deed  and  for  sen- 
eral  relief.  Moore  and  vlfe  filed  tbelr  an- 
swer, admitting  the  execution  and  delivery 
of  tile  note  and  trust  deed  In  favor  of  Hart- 
man,  and  tbelr  Indebtedness  to  blm,  except 
all  over  the  sum  of  ¥35  claimed  for  advances 
-under  the  trust  dsed.  Tbey  deny  that  tbe 
debt  to  Reynolds  &  Co.  Is  flctltloua  or  fraud- 
ulent, and  that  It  has  been  paid.  Reynolda 
&  Oo.  filed  tbelr  answer,  denying  that  tbe 
debt  mentioned  In  the  trust  desd  In  their  fa- 
vor la  fraudulent,  and  that  It  has  been  paid. 
They  aver  that  It  Is  bona  fide  and  la  unpaid, 
and  desiy  that  they  bad  any  notice  at  tbe 
Hartman  unrecorded  deed  when  said  debt 
was  contracted.  At  the  final  hearing  of  tbe 
cause  In  tbe  court  below,  <hi  bill  and  answers, 
a  deci-ee  was  rendered  dismissing  complain- 
ants* bill.  Prom  this  decree  dismissing  bis 
bill.  Hartman  appeals. 

P.  Q.  Jones,  for  appellant  J.  M.  Xerey.  for 
appellees. 

WHITFIELD,  C.  J.  tinder  the  prayer  for 
general  relief  and  the  admissions  in  the  an- 
swers, appellant  was  entitled  to  redeem  from 
the  senior  mortgagee,  and  sul)Ject  tbe  equity 
of  redemptlcm.  Tbe  case  made  by  the  plead- 
ings fully  warranted  this  relief,  and  the  de- 
cree should  have  vindicated  the  case  so  made, 
under  the  prayer  for  general  relief.  Tbe 
view  taken  was  too  technical.  Reversed  and 
remanded. 


BOARD  OF  SUP'RS  OF  WARREN  COUN- 
TY' T.  CRAIG  et  al. 

(Supreme  Court  of  Mississippi.  Feb.  4,  1901.) 

TAXATION— CAPITAL  IN  BUSINESS— ENFORCB- 
MENT— EVIDENCE— SUFFICIENCY. 
Where  in  a  suit  to  enforce  an  assessment 
of  taxes  on  capital  invested  in  a  business  tlie 
only  evideoce  was  that  of  defendant,  wbo  denied 
bavlnfc  any  capital  in  tbe  business,  but  spoke 
of  collaterals  being  put  up  by  him  to  obtain 
credit,  the  sum  or  amount  of  which  was  not 
^ven,  a  judgment  for  him  was  proper,  since  tbe 
evidence  was  too  indefinite  to  be  the  basis  of  a 
vei-dict. 

Appeal  from  circuit  court  Warren  county; 
Patrick  Henry,  Judge. 

Suit  by  the  board  of  supervisors  of  Warren 
county  against  W.  C.  Craig  &  Co.  From  a 
Judgment  in  favor  of  defendants,  plaintiff  ap- 
peals. A£Brmed. 

R.  T.  Boothe,  for  appellant  Anderson  & 
McLanrln,  for  appellees. 

TBRRAL,  J.  This  was  an  attempt  on  tbe 
pan  of  Warren  county  to  tax  the  capital  of 
tbe  appellee  invested  in  the  cotton-buying 
business  in  tbe  city  of  Ylcksburg.  The  appel- 
lee bad  given  In  nothing  to  be  asarased,  and 


tlie  tax  assessor  assessed  him  with  flO,^, 
as  capital  employed  in  merchandise  or  cotton 
bnslness.  Tbe  appellee  resisted  the  aaaesa- 
ment.  and  the  case  was  appealed  to  the  dr^ 
cnit  court  Upon  the  trial  W.  R.  Craig,  wbo 
alone  conducted  the  business  in  Ylcksburg. 
was  offered  as  a  witness,  and  bis  was  the 
only  evidence  given  In  tbe  case.  Upon  the 
stand  he  denied  having  any  capital  In  bis 
business.  It  is  true,  he  sp?ate  of  collaterals 
being  put  up  by  hhn  to  obtain  credit  but  tbe 
sum  or  amount  of  such  collaterals  Is  not  giv- 
en. It  seems  from  the  evidence  that  appellee 
did  have  a  capital  In  credits  of  some  kind 
employed  In  his  busfia^  but  there  is  no  evi- 
dence as  to  tbe  amount  of  such  capital  so  em- 
ployed. The  evidence  was  too  indefinite  to 
be  the  basis  of  a  veidlct,  wherefore  tbe  Judg- 
ment la  affirmed. 


HAZUP  et  al.  v.  NUNNBKY  et  oL 
(Supreme  Court  of  Mississippi.  April  29.  ^L) 

TAX  SALES— PERSONS  BABRED. 

A  valid  sale  of  land  for  taxes  will  deprive 

claimants  to  contiosent  remainders  thereia  of 
any  rights  thuy  may  have  had  thereto,  since 
the  obligation  devoivea  on  all  persons  in  any 
way  interested  to  see  that  such  taxes  are  paid. 

Appeal  from  circuit  court,  Wilkinson  coun- 
ty; Jeff  Truly,  Judge. 

"To  be  officially  reported." 

Ejectment  by  John  Hazllp  and  others 
against  K.  B.  Nunnery  aud  otbera.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Appellants  claim  title  to  land  as  devisees 
of  their  grandfather  Thomas  Harard,  by  a 
codicil  to  his  will,  of  date  April  7,  1859. 
They  further  claim  that  under  the  codicil  of 
their  grandfather  they  took  contingent  re- 
mainders, wblcb  Interests  were  so  uncertain 
and  fugitive  that  they  were  not  the  subject  of 
barter  or  sale,  or  sale  under  execution,  or 
devested  by  a  sale  for  taxes.  Appellees  claim 
title  under  one  David  Day,  and  David  Day's 
title  was  a  tax  title;  the  sale  for  taxes  hav- 
ing been  made  on  the  5tb  day  of  June,  1876, 
for  the  taxes  of  1875.  An  ejectment  suit  was 
brought  by  David  Day  in  1SS4  for  tbe  same 
land  against  the  mother  of  appeltauts,  in  her 
lifetime,  and  ber  brothers,,  which  suit  result- 
ed In  a  Judgment  in  favor  of  David  Day. 
The  record  in  the  case  of  Havard  v.  Day 
was  introduced  iu  evidence  In  this  case.  At 
tbe  hearing  of  this  suit  In  the  court  below. 
Judgment  was  rendered  In  favor  of  defend- 
ants, and  plaintiffs  appeat 

A.  O.  Shannon,  for  appellants.  Bramlette 
ft  Tucker  and  Mayes  &  Harris,  for  appellees. 

GALHOON.  J.  The  land  sued  for  was 
sold  in  1S76  for  the  taxes  of  1876,  and  the 
sale  was  held  valid  In  Havard  v.  Day,  82 
Hiss.  74a  It  is  wholly  Immaterial  whether 
appellants  took  a  vested  or  a  contingent  re* 
malnder  mider  tbe  will  of  Thomu^avard. 
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their  grandfatiier.  {n  eiUier  case  they  are 
•cut  off  by  the  valid  sale  for  taxes,  because 
the  taxes  were  a  Uen  on  the  land  Itself,  and 
the  obligation  devolved  on  all  persons  In  any 
way  iDterested  to  see  that  tbey  were  paid. 


TILL  et  al.  v.  BEDU3. 

<8npreme  CoDit  of  Mississippi.  April  29,  1901.) 

CONTRACT?— EVIDENCE— SEALED  VBRDICT— 
DELIVERY  TO  CLERK. 

1.  Where  an  t^iuplor^  of  one  of  the  members 
of  a  firm  was  seriously  Injured  by  mavhinery, 
and  the  person  who  telephoned  to  the  surgeon, 
who  thpieiipoii  attended  such  employ^,  testified 
that  both  the  members  of  the  firm  directed  him 
to  say  to  the  surgeon  that  the  firm  sent  for  him, 
a  verdict  against  the  firm  for  the  surgeon's 
bni  for  such  attendance  should  not  be  set  aside, 
as  unsupported  by  tite  evideoce. 

2.  Where  a  case  was  submitted  to  the  jury 
at  the  close  of  the  day,  and  by  agreement  of 
counsel  it  was  ordered  that  the  clerk  receive  a 
sealed  verdict,  and  the  jury  returned  a  sealed 
verdict  to  the  clerk  and  separated,  and  because 
of  the  illness  of  the  judge  the  court  did  not 
reconvene  for  several  days,  when  judgment  was 
entered  on  the  verdict,  the  judgment  was  prop- 
er, aioce,  under  the  ag^reemeot,  the  delivery  of 
the  verdict  to  the  clerk  was  substtmtially  the 
same  thing  aa  ita  delivery  in  open  court. 

Appeal  from  circuit  court,  Claiborne  coun- 
ty; W.      McLaurin,  Judge. 

"To  be  oflBclally  reported.'* 

Action  by  W.  D.  Kedus  against  Louis  Till 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

J.  McC.  Martin,  for  appellants.  C.  A. 
French,  for  appellee. 

TERRAL,  J.  Louis  and  Charles  Till,  un- 
der the  name  of  Till  Bros.,  operated  a  store 
In  ClalboiTie  county,  and  near  by  Louis  Till 
operated  a  gfn.  One  of  the  laborers  at  the 
gin  got  caught  In  the  saws  of  the  gin,  and 
was  badly  lacerated  thereby,  so  that  ampu- 
tation of  his  arm  became  necessary.  There 
were  a  good  many  people  at  the  gin  and  at 
neighboring  places  of  employment,  and,  the 
fearful  accident  becoming  speedily  known,  a 
large  crowd  gathered  at  the  gin  where  the 
accident  occurred,  and  there  was  great  ex- 
citement among  them.  Dr.  Redus,  who  had 
sni^cal  Instruments,  was  sent  for,  and  ampu- 
tated the  arm  of  the  laborer  and  treated  him 
for  some  time,  when  he  sued  Till  Bros,  for 
$130,  and  had  a  verdict  for  $75,  and  from 
this  verdict  Till  Bros,  appeal.  Tlieir  conten- 
tion Is  that  they  did  not  employ  Rcdns.  On 
the  part  of  Redus,  as  to  his  employment,  a 
witness  (Mr.  Magruder)  testified  that  he  came 
to  the  gin  immediately  after  the  accident, 
And  during  the  excitement  arising  from  the 
accident,  and  undorstandiug  tl:  it  Dr.  Redus 
was  phoned  for,  but  that  doubt  wjs  express _'d 
-whether  he  would  come  at  the  request  of  the 
;per!«>n  sent  with  the  message,  Mogrudor  ask- 
ed Louis  Till  if  he  should  phone  for  Kedus, 
and  he  replied  he  wished  he  would;  that  Im- 
mediately Charles  TIU  came  up,  and  express* 


ed  an  anwllllngnefls  to  have  Redus  come, 
which  Magruder  hearing,  he  turned  to  them 
and  asked  again.  "Who  most  I  tell  Redus  has 
sent  tor  him?"  and  "both  Mr.  Louis  and  Char 
ley  Till  says,  'Till  Brothers;* "  upon  which  he 
telephoned  Redus  that  Till  Bros,  wanted  him 
to  attend  the  wounded,  man.  We  think  the 
evidence  of  Magruder  offered  a  sufficient 
foundation  for  placing  the  claim  of  Redus  be- 
fore the  jury,  and  of  supporting  a  verdict  io 
his  behalf. 

In  Claiborne  county  a  term  ot  court  may 
last  three  weeks,  and  the  case  was  put  ta 
the  Jury  on  Monday  of  the  first  week,  aod 
was  ready  for  submlsdon  to  the  Jury  at  tLv 
close  of  the  day,  whoi,  '*by  a^eement  of 
counsel  on  both  sides.  It  was  ordo^d  tha.t  the 
clerk  receive  a  sealed  verdict,"  and  the  coon 
adjourned.  The  Jury  returned  a  sealed  ver- 
dict to  the  clerk  and  dispersed,  and.  by  rea- 
son of  the  sickness  of  the  Judge  immMiatelj 
ensuing,  court  did  not  reconvene  until  the 
third  week  of  the  term,  when  the  court  di- 
rected a  Judgment  to  be  entered  upon  the 
sealed  verdict  delivered  to  the  cleA  on  tb« 
night  of  the  first  day  of  the  term;  and  this 
action  of  the  court  Is  also  alleged  for  error. 
In  Pierce  v.  Hasbrouck,  49  111.  27,  It  is  said 
"The  parties  having  agreed  that  the  seale*] 
verdict  should  be  delivered  to  the  clerk,  and 
the  Jiu:y  separate,  such  delivery  was  substan- 
tially the  same  thing  as  Its  delivery  in  open 
court.**^  The  consent  of  the  parties  Justified, 
we  think,  the  action  of  the  court.  "Cousensm 
tolUt  errorem."  Affirmed. 


ASHLEY  et  al.  v.  TOUNG. 
(Supreme  Court  of  MississlppL  April  29. 
1901.) 

LEASE   BT  ADMINISTRATOR^TALJDITT— SALE 
— RIOHTS  OF  PURCHASER. 

1.  A  lease  of  a  decedent's  land  by  an  ad- 
ministrator, with  the  knowledge  of  the  heirs, 
and  without  their  dissent,  for  the  purpose  ot 
paying  the  debts  of  the  estate  with  the  rent, 
was  valid. 

2.  Where  land  Is  leased  and  sabseqoentJj 
sublet,  and  is  thereafter  sold,  while  the  pur- 
chaser can  enforce  the  lease  as  to  the  original 
tenant,  there  is  no  privity  of  contract  between 
him  and  the  sahtenant. 

Appeal  from  circuit  court,  Clalbome  comi- 
ty; Patrick  Henry,  Judge. 

"To  be  officially  reported." 

Action  by  Sam  ToUng  against  M.  M.  Ash- 
ley and  another.  From  a  Judgmoit  lu  fa- 
vor of  plaintiff,  defendants  appeaL  Affirmed. 

C.  A.  French,  for  appellants.  H.  C.  Monn 
ger.  m  S.  Drake  &  Sons,  and  J.  McC.  Martin, 
for  appellee. 

TERRAL,  J.  Fred  MlUer  died  Intestate  in 
1S93,  leaving  heirs  In  Germany.  Wagii'i 
qualified  as  his  administrator,  and  reiit>-l 
out  his  lands  for  seven  years  preceding  I'M'' 
In  Jaiiuary.  1900,  Wagner,  for  the  purpose 
of  paying  the  debts  of  the  estate,  rented  the 
lands  of  the  estate  to  Beitze  for  three  bales 
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tranafers.  From  a  decree  granting  relief  in 
part  and  denying  It  In  part,  both  pertles  ap- 
peaL  Motion  to  dlsmisa  cross  appeal.  De- 
nied. 

Appellant  and  cross  appellee  mored  to  dio- 
mlsa  the  croea  appeal  on  the  following 
grounds:  (1)  Because  the  cross  appellant  had 
given  no  bond  of  any  kind  for  said  cross  ap- 
peal; (2)  because  said  cross  appellant  did  not 
file  with  his  petition  tot  said  cross  appeal  nor 
with  bis  cross  assignmesit  of  errors  an  ap- 
peal bond  to  obtain  said  crow  aroeal. 

W.  S.  Anderson  and  S.  P.  Clayton,  for  ap- 
pellant A.  8.  RobblnSt  for  appellee. 

WHITFIELD,  O.  X  We  can  see  no  need, 
under  our  practice,  for  a  bond  on  part  of 
cross  appellants.  If  aj^Uant  loses,  he  pays 
all  the  costs,  or  his  snretles  do.  If  he  -wins, 
there  Is  a  decree  against  appellee,  the  cross 
appellant,  for  all  costs.  It  reversed  on  ap> 
peal  and  cross  appeal,  the  eonrt  may  appor- 
tion the  costs;  and  if  the  appellant  says  the 
appellee,  the  cross  appellant.  Is  Insolvent, 
and  cannot  pay  the  costs  decreed  against  him, 
that  wonld  be  true  of  any  appeal  where  the 
appellee  was  Insolvent  and  the  appellant  won. 
In  any  view,  we  can  see  no  need  of  any  bcmd 
by  cross  appellant,  under  onr  practice,  which 
brings  np  usually,  and  almost  always,  the 
whole  I'ecord  on  the  direct  appeal;  end  it  Is 
doubtless  tor  this  reason  that  no  mention  has 
ever  berai  made  of  a  bond  by  a  cross  appel- 
lant in  our  statutes  or  the  roles  ttf  this  court 
Motion  denied. 


WILSON  T.  JOURDAN. 
(Supreme  Court  of  Mississippi.  May  8,  1901.) 
GIFTS  CAUSA  MORTIS— INTENTION— lAND. 
%Vhere  the  evidence  shows  that  the  donw 
of  property,  real  and  perfional,  intended  that  a 
gift  thereof  should  take  effect  immediately  and 
irrerocably,  the  mere  fact  that  the  donor  is  in 
eztremis,  expects  to  die  of  his  lllneas,  and  does 
die  within  a  short  time,  will  not  make  it  a 
gift  causa  mortis,  and  hence  void  as  to  the 
land. 

Appeal  from  chancery  court,  Lee  county; 
H.  L.  Muldrew,  Chancellor. 

Suit  by  J.  B.  Jourdan  against  M.  E.  Wil- 
son to  set  aside  certain  conveyances  and 
transfers.  From  a  decree  granting  relief  In 
part  and  denying  it  In  part,  both  parties  ap- 
peaL  Reversed  on  direct  appeal,  and  af- 
firmed on  cross  appeal. 


of  cotton,  and  a  part  of  said  land  was  sub- 
rented  by  Reltse  to  Sam  Young.   In  April, 
1900,  the  land  was  sold  by  order  of  the  court 
to  pay  the  debts  ot  the  estate,  when  it  was 
purchased  by  M.  M.  Ashley.  In  the  proceed- 
ings for  the  sale  of  the  land  the  heirs  were 
represented  by  counsel,  who  assisted  In  hav- 
ing the  decree  of  sale  made.    Wagner,  the 
administrator,  announced  at  the  sale  that  It 
was  subject  to  the  lease  made  to  Reltze. 
The  subtenants  ot  Reltae  refused  to  pay  to 
Ashley  their  rent,  which  was  much  more 
than  that  which  Reltze  had  agreed  to  pay  to 
Wasner,  but  Ashley  Informed  them  that  he 
-would  daim  their  rent;  and,  after  the  rent 
became  due,  Ashley  sued  out  an  attaclmient 
for  rent  against  Young,  who  replevied,  and 
bad  Judgment  for  the  property  seized,  and 
also  for  damages.   It  seems  that  the  estate 
of  Miller  owed  debts  which  could  not  be  paid 
without  the  appropriation  of  the  land  or  the 
rents  of  tbem  to  their  payment,  and  that 
Wagner,  the  administrator,  had.  with  the 
knowledge  and  acquiescence  of  the  heirs  or 
their  attorney,  been  renting  the  land  from 
year  to  year,  and  appropriating  the  rents  to 
the  payment  of  the  debts,  and  that  by  the 
acquiescence  of  the  heirs  or  their  attorney, 
he  had  rented  the  land  for  the  year  1000  to 
Reltze.   While  It  is  true  that  the  land  de- 
scends to  the  heirs  Immediately  upon  the 
death  of  the  ancestor,  and  they  are  entitled 
to  the  Immediate  possession,  it  Is  also  true 
that  the  lands  of  the  decedent  are  subject  to 
the  payment  of  his  debts,  and  that  the  heirs 
may  waive  their  right  and  allow  the  admm- 
Istrator  to  rent  the  lands  for  the  purpose  of 
discharging  the  debts  of  the  estate,  and  that 
the  act  of  the  administrator  in  renting  the 
land,  with  the  acquiescence  of  the  heirs,  for 
the  pmitose  of  paying  debts.  Is  lawful  and 
valid.   Crowder  v.  Shackelford,  36  Miss.  869. 
We  are  of  the  c^inlon  that  the  lease  of 
Wagner  to  Reltze.  made  with  the  knowledge 
of  the  heirs  and  vrithout  dissent  was  valid, 
and  that  Ashley  by  irarcbase  of  the  land  be- 
came the  owner  of  the  claim  for  rent  by 
reason  of  the  lease  of  Wagner  to  Reltze. 
And  while  he  might  have  attached  Reltze  for 
the  rent  agreed  to  be  paid  to  Wagner,  and 
of  which  he  became  assignee  by  the  purchase 
of  the  reversion,  yet  there  being  no  [urlvlty 
of  contract  between  Ashley  and  Young,  the 
attachment  against  Young  was  wnrngful, 
and  the  Judgment  Is  affirmed. 


WILSON  V.  JOURDAN. 
(Supreme  Court  of  Mississippi.  April  22, 1001.) 
CROSS  APPBAL— BOND. 

A  cross  appellant  need  not  furnish  an  ap* 

peal  bond. 

Appeal  from  chancery  court;  Lee  county; 
H.  L.  Muldrew,  Chancellor. 

"To  be  officially  reported." 

Suit  by  J.  ^.  Jourdan  against  M.  B.  Wil- 
son to  set  aside  certain  conveyances  and 


In  January,  1886,  appellee,  who  was  a  res- 
ident of  Texas,  married  Mh»  M.  A.  Wilson, 
a  daughter  of  appellant  and  Immediately 
after  their  marriage  they  went  to  his  home 
In  Texas.  The  bride  remained  tbere  with 
her  husband  for  some  time,  until  May,  18i>7, 
when,  on  account  of  111  health,  she  re- 
turned to  Mississippi  with  her  mother.  Mrs. 
Jourdan  had  Inherited  from  her  fathoms  es- 
tate and  from  a  Joint  conveyance  from  her 
father  and  mother  the  lands  involved  In  the 
ctmtroversy  In  this  suit,  and  some  personal 
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property,  consisting  partly  of  notes.  Soon 
after  her  return  to  Mississippi,  having  been 
advised  that  she  had  consumption,  she  con- 
veyed all  her  lands  by  deed  to  her  mother, 
Mrs.  M.  E.  Wilson,  and  had  all  ttae  notes  as- 
signed to  Mrs.  Wilson.  On  the  7th  day  of 
September.  Mra.  Jourdan  died,  and  her  hus- 
band was  telegraphed  for,  and  came  to  the 
funeral,  and  a  few  days  after  the  biirlal  of 
his  wife  Jourdan  filed  a  bill  In  chancery 
seeking  to  set  aside  the  conveyances  and 
transfers  by  his  wife  to  her  mother,  M,  E. 
Wilson,  and  In  his  bill  he  set  up  the  follow- 
ing contentions:  The  first  was  that  Mrs. 
Jourdan  was  mentally  incapable  of  making 
a  deed;  the  sei/ond,  that  she  was  unduly  in- 
fluenced by  her  mother,  brother,  and  slater 
to  make  the  deed,  and  that  It  Is  not,  there- 
fore, her  deed  and  transfer;  and,  third,  that 
the  conveyances  and  transfers  were  frauds 
on  his  marital  rights  as  husband,  and  ought 
to  be  vacated;  fourth,  that  the  deeds  and 
transfers  of  the  property  by  the  said  wife  to 
her  mother  were  made  in  her  last  sickness, 
and  In  contemplation  of  death,  and  were, 
therefore,  gifts  causa  mortis,  and  void.  To 
his  bill  complainant  made  as  defendants  the 
appellant.  Mrs.  M.  E.  Wilson.  W.  X.  Wilson, 
and  Mrs.  Bessie  Wataon.  and,  as  garnishee, 
the  First  Xatlonal  Bank  of  T^ipelo,  claiming 
that  a  large  sum  of  money  was  on'  deposit 
at  that  bank.  W.  X.  Wilson  and  Mrs.  Wat- 
son, in  their  answer  to  the  bill,  deny  that 
they  had  any  Interest  In  the  property  in  con- 
troversy, but  affirm  that  their  mother  claim- 
ed the  property  by  virtue  of  said  deeds  and 
transfers.  The  bank  answered  that  there 
was  no  money  on  deposit  with  It.  Mrs.  Wil- 
son, in  her  answw.  denies  all  the  material 
allegations  of  the  bill.  The  evidence  shows 
that  the  deeds  were  made  and  signed  by  Mrs. 
Jourdan  on  June  14, 1807,  while  she  was  able 
to  sit  up  In  bed,  and  that  she  died  September 
7th  of  that  year,  and  that  the  personal  prop- 
erty was  delivered  to  Mrs.  Wilson.  The  evi- 
dence further  shows  that  Mrs.  Jourdan  ex- 
pressed a  desire  to  have  the  deeds  recorded 
at  once;  that,  after  the  deeds  and  transfers 
had  been  delivered,  she  said  to  Mrs.  Wilson, 
"Now,  mother,  it  Is  all  yours."  A.t  the  final 
hearing  of  the  cause  in  the  court  below  the 
chancellor  decided  that  there  was  no  undne 
influence  brought  to  bear  on  Mrs.  Jourdan 
to  get  her  to  execute  the  conveyances,  but 
that  they  were  freely  and  voluntarily  made; 
that  she  was  of  sound  and  disposing  mind; 
and  that  the  conveyances  were  in  no  fraud 
on  the  husband's  marital  rights,  hut  that 
they  were  made  in  contemplation  of  death, 
and  therefore  the  gifts  of  personal  property 
were  legal  and  valid,  but  that  the  convey- 
ances of  land,  being  made  in  contemplation 
of  death,  were  In  the  nature  of  a  donatio 
causa  mortis,  and  void,  and  therefore  grant- 
ed to  complainant  the  relief  asked  as  to  the 
land,  but  denied  relief  as  to  the  personal 
proper^.   From  this  decree  Mrs.  Wilson  ap- 


peals, seeking  a  reversal  of  the  decree  In  so 
far  as  it  canceled  her  deed  to  the  land,  and 
Jourdan  prosecutes  a  cross  appeal  from  the 
same  decree  in  so  far  as  It  refnaed  him  re- 
lief as  to  the  personal  property. 

Allen  ft  Robins,  for  appellant.  A.  Q.  Rob- 
bins,  W.  Q.  AnderwHi,  and  W.  U.  Olayton.  lor 
appellee. 

WHITFIEIJ>.  Q  J.  The  evidence  Rhowi 
clearly  that  It  was  the  Intention  of  the  do- 
nor that  the  gifts  of  property,  both  real  and 
personal,  should  take  effect  Immediately  and 
Irrevocably,  and  that  the  gifts  were  folly 
executed  by  a  complete  and  unconditional 
delivery  at  the  time.  Whenever  this  Is  the 
case,  the  mere  fact  that  the  donor  la  In  ex- 
tremis, expects  to  die,  and  does  die  of  that 
illness  even,  does  not  affect  the  validity  of 
the  gifts,  because  they  were.  In  such  case, 
gifts  Inter  vivos,  and  not  gifts  causa  mortis. 
To  hold  otherwise  would  be  to  declare  that 
no  one.  could  make  a  deed  to  land  when  sick 
of  his  last  illness,  no  matter  how  clear  the 
intention  to  make  a  deed  conveying  a  pres- 
ent Interest  absolutely  and  unconditionally. 
The  test  whether  the  gift  Is  one  Inter  Tivoa 
or  one  causa  mortis  is  not  the  mere  (act  that 
the  donor  is  In  extremis,  and  expects  to 
die,  and  does  die  of  that  Illness,  bnt  whether 
he  Intended  the  gift  to  take  effect  In  pr«e- 
sentl,  irrevocably  and  unconditionally,  wheth- 
er he  lives  or  dies,  ^is  Is  the  correct  view 
set  out  in  14  Am.  &  Kng.  Enc.  Law.  pp. 
1014,  lOlS,  par.  6.  See,  qiedally,  Cart7  v. 
OonnoUy,  91  Cal.  15,  27  Pac.  59»;  Hatcher  T. 
Buford,  flO  Ark.  169,  29  S.  W.  641,  27  L.  R. 
A,  507;  Henschel  v.  Maurer,  69  Wis.  576.  »4 
N.  W.  926;  McCarty  v.  Keaman.  86  m.  282. 
"The  absence  of  any  hope  of  recovery,"  says 
Judge  Gassoday  In  the  Wisconsin  case,  is 
persuasive  to  show  the  Intent  that  the  deed 
shonld  take  effect  in  prsesentl;  and  the  same 
observation  may  be  made  where  all  is  con- 
veyed as  h«*e.  Conveying  all  Is  evidence  of 
absence  of  hope  of  recovery,  but  also  evi- 
dence that  because  of  It  the  party  means  the 
gift  to  take  ^ect  at  once,  unconditionally 
and  irrevocably.  The  fallacy  in  the  argu- 
ment for  appellee  and  cross  appellant  iB  the 
assumption  that,  wherever  the  facts  show 
that  the  donor  Is  in  extremis,  expects  to  die, 
and  does  die  of  that  Illness,  then,  necessa- 
rily, without  more,  and  without  regard  to 
the  real  Intent  and  actual  delivery  of  the 
deed,  the  gift  must  be  taJ^ea  to  be  one  causa 
mortis,  and  hence,  as  to  land,  void,  since,  of 
course,  land  is  not  the  subject  of  a  gift  causa 
mortis.  But.  as  shown,  this  denies  to  a  do- 
nor in  extremis  the  power  under  any  circnm- 
stances  to  make  a  gift  of  land  Inter  vivos  by 
deed.  It  follows  from  these  views  that  on 
the  direct  appeal  the  decree  Is  reversed,  and 
a  decree  will  be  entered  here  for  appellant, 
and  that  on  the  cross  i^peal  the  decree  Is 
afilrmed.   So  ordered. 
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BANK  OF  OXFORD  t.  BOABD  OF  STJP'RS 
OF  LAFAYETTB  COUNTY. 
*(8aprem«  Ooart  of  Mlwlsdppi.  May  18. 1801.) 

TAXATION— DAMAOES-STOCK-SVBPLTJ*- 
A8SBSSMENT—APFBIAI<— SUFFI- 
CIENCY OF  BOND. 

1.  A  bond  for  ^,000  is  sa^cient  on  an  appeal 
to  reriev  an  alleged  erroneoas  tax  asBesament 
of  $2,339.16. 

2.  Where  a  bond  on  an  appeal  taken  to  the 
circnit  court  to  review  an  alleged  erroneoua  tax 
aasecsmeot  ia  inaufflcient,  the  appeal  will  not 
be  dismissed  therefor,  but  a  sufficient  bond  will 
be  required. 

3.  Where  certain  shares  of  the  stoch  of  a 
bank,  which  are  above  par,  have  escaped  taxa- 
tion, they  are  subject  to  an  assessment  for  back 
taxes  computed  according  to  the  actual,  and 
not  the  par,  value  of  such  stock. 

4.  The  statute  does  not  authorize  the  assess- 
ment of  back  taxes  on  the  surplus  of  a  bank, 
on  which  taxes  have  been  levied  and  paid, 
thongh  it  h«a  been  taxed  at  an  nndervalnation. 

Appeal  from  circuit  court  Lafayette  conn- 
ty;  A.  McG.  Kimbrougb,  Judge. 

Appeal  by  the  Bank  of  Oxford  against  the 
board  of  supervisors  of  Lafayette  county  for 
the  correction  of  an  alleRed  erroneous  tax  as- 
sessment From  a  Judgment  In  favor  of  the 
defendant,  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.  Reversed. 

May 08  &  Harris  and  J.  P.  Lane,  for  appel- 
lant Green  &  Green,  T.  E.  Coopcv,  and  T. 
Q.  AHdrldge^  fOr  appellee. 

TKKBAL,  J.  The  Bank  of  Oxford  In  1900 
was  assessed  for  a  larger  sum  than  It  thought 
right,  and  was  also  assessed  for  the  preced- 
ing six  years  for  back  taxes  In  large  sums, 
aggregating  In  the  amount  of  taxes  the  sum 
of  12,339.16,  whereupon  It  appealed  to  the 
(Tlrcult  court  oiul  gave  bond  in  the  sum  of 
$5,000.  In  the  circuit  court  the  board  moved 
to  dismiss  the  appeal  for  the  want  of  a  su£9- 
clent  bond.  We  think  the  bond  sufficient  but 
if  it  bad  not  been  sufficient,  the  remedy  was 
not  to  dismiss  the  appeal,  but  to  require  the 
bond  to  be  made  sufficient  by  amendment 
The  bank  was  assessed  under  two  heads, — 
on  its  capital  stock  and  on  its  surplus.  Its 
capital  stock  had  been  all  the  time  of  the  par 
ralue  of  $60,00<X  but  during  the  years  for 
which  back  taxes  were  assessed  $21,000  of  its 
shares  had  escaped  assesslnent  and  taxation. 
It  was  all  along,  however,  assessed  for  some 
surplus.  There  was  evidence  tending  to 
show  that  the  shares  of  the  bank  were  at  a 
small  premium,  not  exceeding  10  or  15  cents 
on  the  dollar.  We  think  the  extent  of  the  I 
right  of  the  board  In  this  case  would  have  j 
been  to  assess  the  bank  for  the  $21,000  of  Its  i 
shares  which  had  during  those  years  escaped 
taxation,  and  that  these  $21,000  of  shares 
should  have  been  assessed,  not  at  their  face 
value,  but  at  their  real,  true,  or  market  val- 
ue; that  is,  the  valne  at  which  the  owner 
would  have  been  willing  and  would  have  ex- 
pected to  accept  for  them  If  he  had  been  dis- 
posed to  sell  them.  It  was  not  competent,  In 
onr  view  of  the  case,  for  the  board  to  have 
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added  any  amount  to  the  bank's  assessment 
preriouBly  made,  under  the  head  of  "sur- 
plus," because  it  had  been  assessed  on  its 
surplus  for  those  several  years;  and  It  was 
no  more  competent  to  increase  the  amoimt  of 
surplus  than  It  would  have  been  to  raise  the 
previous  assessment  of  a  horse  which  had 
been  assessed  at  leas  than  Its  true  value. 
The  shares  of  the  bank,  representing  a  face 
value  of  $21,000,  had  escaped  taxation;  but 
Its  surplus  was  taxed,  but  probably  at  a  less 
sum  than  what  was  true.  And  inasmuch  as 
the  surplus  of  the  bank  was  assessed,  but 
for  less  than  Its  true  amount  yet  we  think 
the  statute  was  not  intended  to  authorize  an 
increase  of  it.  But  $21,000  of  the  par  value 
of  its  shares  wholly  escaped  taxation,  and 
for  that  omission  the  statute  does  provide. 
Allwood  V.  Cowen,  111  Ul.  481.  As  tbe  ver- 
dict of  the  Jury  Is  In  excess  of  what  it  should 
have  been,  a  new  tdal  should  have  been 
granted.   Beversed  and  remanded. 


SOUTHERN  HOME  BUTLDINO  ft  LOAN 
ASS'N  T.  TONY. 
(Supreme  Oourt  of  Mississippi.   May  13,  1901.) 

BUILDING  AND    LOAN  ASSOCIATIONS— HOBT- 
QAOES—FORECLOSURB— USURT. 

1.  A  contract  with  a  building  and  loan  asso- 
ciation, reouiriog  a  fixed  monthly  payment  of 
dues,  and  a  monthly  payment  of  interest  and 
a  certain  premium,  aggregating  an  amount 
greater  than  the  legal  rate  of  interest,  is  usnri- 
ous,  the  premium  bring  merely  additional  inters 
est. 

2.  Under  Ann.  Code,  i  2348,  providing  that 
if  a  greater  rate  of  interest  than  10  per  cent, 
shall  be  stipulated  for  or  received,  all  Interest 
shall  be  forfeited,  and  may  be  recovered,  wheth- 
er the  ccmtract  be  executed  or  executory,  the 
foreclosure  of  a  trust  deed  securing  a  usurious 
building  and  loan  association  contract  may  be 
enjoined  in  equity,  without  first  repaying  the 
sum  borrowed,  and  legal  Interest  thereon,  since 
the  interest  is  forfeited. 

Appeal  from  chancery  court  Coahoms 
county;  A.  McC.  Kimbrough,  Chancellor. 

"To  be  officially  r^rted." 

Suit  by  H.  A.  Tony  against  tbe  Southern 
Home  Building  &  Loan  Association  to  en- 
join the  defendant  from  enforcing  a  trust 
deed.  From  a  Judgment  stating  an  account 
between  the  parties,  both  parties  appeal. 
Reversed  on  plaintiff's  appeal. 

R.  H.  Wlldberger,  for  appellant  J.  W. 
Cutrer,  Stirling  &  Harris,  Frank  Johnston, 

and  J.  S.  Sextou,  for  appellee. 

TERRAL,  J.  The  appellee,  Tony,  a  resi- 
dent of  Mississippi,  borrowed  of  the  appel- 
lant a  corporation  of  the  state  of  Georgia, 
the  sum  of  $2,000,  and  to  secure  its  repay- 
ment he  executed  a  deed  of  trust  on  certain 
lands  therein  described,  lying  In  Coahoma 
county,  to  a  trustee,  with  power  of  sale  If 
the  contract  was  not  promptly  performed. 
Tbe  written  contract  between  the  parties 
specified  that  Tony  should  pay  $12  monthly 
as  stock  dues,  $10  monthly  as  Interest  and 
$10  monthly  as  a  premium  on  aneh  adTancft 
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Tony,  hartog  paid,  as  he  alleges,  more  mon- 
ey tban  was  necessary  to  satisfy  his  con- 
tract with  the  association,  refused  to  pay 
more,  and.  the  association,  throagh  its  trus- 
tee, being  about  to  execute  the  power  to 
sell  said  real  estate,  filed  this  injunction 
bill  to  perpetually  restrahi  the  trustee  and 
his  beneficiary  from  making  said  sale,  and 
tbnmgb  this  medium  this  equitable  contro- 
versy Is  made  in  the  cbaucery  court  of 
Coahoma  county.  The  court  referred  the 
matter  to  the  clerk  of  the  court,  as  a  special 
commissioner,  to  state  an  account  between 
the  parties,  directing  him  to  charge  Tony 
with  the  principal  of  the  sum  borrowed  by 
blm  from  the  association,  and  with  6  per 
centum  per  annum  interest  thereon,  and  to 
credit  him  with  all  sums  paid  on  account  of 
stock,  interest,  or  premiums,  and  to  report 
the  result  to  the  court.  From  this  order  of 
the  court  the  association  appeals,  and  Tony 
takes  a  cross  appeal. 

In  Sokoloskl's  Case,  77  Miss.  155.  26  South. 
861,  the  question  was  presented  to  this  court 
whether  a  contract  similar  to  the  one  shown 
in  this  case  is  usurious  or  not.  In  that  cnse 
the  question  was  argued  upon  botli  sides  by 
able  and  distinguished  lawyers,  who  left  no 
resource  of  learning  unexplored,  and  no  skill 
of  argument  untried.  After  mature  and 
long-considered  delihprntlon,  we  readied  the 
conclusion  that  the  taking  of  a  monthly  fix- 
ed premium,  with  a  sum  by  way  of  interest, 
which  aggregated  an  amount  greater  than 
the  rate  of  Interest  that  can  be  contracted 
for,  Is  usurious;  that  the  amoimt  contract- 
ed for  as  a  premium  was  in  no  sense  a  pre- 
mium, as  defined  by  the  law  books,  but  was 
a  device  to  cover  Into  the  treasury  of  the  as- 
sociation a  sura  by  way  of  additional  Inter- 
est We  find  the  authorities  In  conflict  on 
the  question,  but,  after  full  examination  of 
them,  we  approved  the  principle  announced 
in  the  Sokoloskl  Case,  and  followed  on  that 
point  the  authorities  there  cited.  Since  the 
decision  of  that  case  it  has  been  strenuous- 
ly nsRnlled,  but  our  confidence  In  its  Justice 
remains  unshaken. 

2.  The  further  question  Is  presented  here 
whether  the  borrower,  Tony,  In  order  to 
stop  the  sale  of  his  place  by  the  trustee, 
mny  do  so  In  equity,  except  upon  the  terms 
of  repaying  the  sum  borrowed,  and  legal  In- 
terest thereon.  Section  2348,  Ann.  Code,  pro- 
vides; "And  if  a  greater  rate  of  interest 
than  ten  per  centum  shall  be  stipulated  for 
or  received  in  any  case,  all  Interest  shall  be 
forfeited,  and  may  be  recovered  back, 
whether  the  contract  be  executed  or  execu- 
tory." If  this  plain  statute  Is  to  be  con- 
strued according  to  Its  letter,  we  see  no  rea- 
son for  requiring  Tony  to  pay  any  part  of 
the  usurious  interest  contracted  for;  for  such 
efl'ect  would  nolltfy  the  statute  to  that  ex- 
tent It  Is  undoubtedly  a  maxim  In  equity 
that  he  who  seeks  equity  must  do  equity, 
but  can  there  be  an  equity  In  any  person 
to  receive  that  which  the  law  forbids  him 


to  take?  If  a  person  pays  nsnrlooa  Interest 
it  is  clear  that  he  may  recover  tiie  wbole  at 
law,  because  the  statute  secures  tbat  rigbt 
to  him.   Now,  if  the  contract  be  oci^ble  la 
pals,  why  may  not  the  collection   of  the 
usurious  Interest  be  stopped  by  the  inter- 
vention of  the  chancerj-  court?    As  a.  p:u;t 
In  this  latter  case  can  have  no  redress  ex- 
cept in  an  equity  court  he  would  t>e  vritb- 
out  a  remedy  for  a  clear  right  unless  tiist 
court  gives  him  Its  assistance;  for  his  rig'i.t 
not  to  have  this  usury  collected  of  him  i= 
as  clear  and  as  strong  as  hla  rlgUt  to  re- 
cover the  same  when  paid.    And  becsm^e  ■ 
deed  of  trust  is  exigible  in  pals  by  tbtr  i»r_r- 
ty  himself,  and  the  remedy  at  law  wa^  to 
suffer  Its  collection,  and  then  sue  for  Its  re- 
turn, after  perhaps  his  property  has  been 
sacrificed  by  reason  of  Its  sale  for  the  pay- 
ment of  the  usury,  the  court  In  ParcliniiUJ 
V.  McKlnney,  12  Smedes  &  M.  631,  held  that 
he  might  go  Into  equity,  and  stop  the  sale 
to  the  extent  of  the  usury  demanded.  Parcb- 
man  v.  McKinney  Is   fully  supportfMi  by 
Long  V.  McGregor,  65  Miss.  74.  3  South. 
When  the  case  was  first  submitted  to  us. 
we  were  Inclined  to  think  that  Mortgnge  Co. 
V.  .TefTerson  (Miss.)  12  South.  464.  was  In- 
tended to  overrule  ParChman  v.  McKiuner. 
hut  a  more  extended  consideration  indncw 
us  to  think  we  mlshnderstood  the  argo- 
ment  of  the  learned  Judge.   The  doctrine  of 
Parchnian  v.  McKinney  authorlies  Tony,  u 
we  think,  in  claiming  exemption  from  paj- 
ing  any  part  of  the  interest  contracted  for. 
It  results  from  this  view  that  the  court 
erred  in  requiring  Tony  to  be  charged  upon 
his  debt  to  the  Southern  Home  Bnilding  A 
Loan  Association  with  6  per  centum  per 
annum  interest  Remanded. 


SUPREME  LODGE  E.  P.  T.  QUINN  et  mL 

(Supreme  Gonrt  of  Miasisiripid.   April  29. 1901.) 

MUTUAL  BENEFIT  INSURANCE— ASSESSMENTS 
— NONPAYM  ENT^RBINSTATEH  BINT- 
WAIVER  or  PORFEITURB. 
The  laws  of  a  mutual  benefit  insarscee 
order  authorized  the  reinstatement  of  a  member 
only  on  satlsfartory  .evidence  of  his  good  health. 
A  member,  who  bad  forfeited  his  memtiership 
bj  nonpayment  of  his  dnes,  wliile  serionslj  suk 
and  on  his  deathbed  remitted  to  the  proper  orFi- 
cers  of  the  order  the  amount  necessary  fur  hi* 
reinstatement.  In  the  letter  accompanyiog  tb-.- 
remittance  nothing  was  said  as  to  his  ht-ali'^. 
and  the  officers  had  no  knowledge  as  to  b:: 
physical  condition.  Beld,  that  the  receipt  at  itr 
money  was  not  a  waiver  of  the  forfeiture,  hlJ 
did  not  reinstate  the  member,  since,  even  L' 
the  officers  could  waive  a  forfeiture  in  costr^- 
veution  of  the  laws  of  the  ordor,  a  waiver  va.-: 
Dot  shown  by  their  receipt  of  the  money  vbiie 
ignorant  as  to  hia  sickness. 

Appeal  from  circuit  court  Attalla  county; 
W.  F.  Stevens,  Judge. 

"To  be  officially  reported." 

Action  by  Helen  Qulnn  and  anotbr' 
against  the  Sopreme  I^odge  Knights  of  Fytti 
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las.  From  a  jndgment  for  plaintiffs,  defend- 
ant appeals.  Reversed. 

Mrs.  Helen  Qulnn  and  Herbert  Quinn,  the 
Infant  son  of  her  hosband,  Frank  Qufnn, 
tlirough  her  as  his  next  friend,  brought  this 
suit  against  the  Snpreme  Ixtdge  Bluights  of 
Pfttaias  to  recover  of  It  $8,000  on  a  benefit 
certificate  for  that  sum  Issued  to  Frank 
Quinn  as  a  member  of  the  endowment  rank 
of  the  insurance  department  of  the  defend- 
ant association.   The  certificate  was  issued 
In  the  lifetime  of  Julia  Quinn,  the  first  wife 
of  the  deceased,  who  left  a  child,  the  above 
IIeri>ert    After  the  death  of  the  flrat  wife, 
Frnnk  Quinn.  the  deceased,  married  appel- 
lee Helen  Quinn.   On  July  2,  1S09,  after  an 
Illness    of    considerable    duration,  Frank 
Qulnn  died.   While  confined  to  his  bed  and 
eerlouslj  ill  at  Durant,  Miss.,  b,e  procured 
a  letter  to  be  written  on  June  20,  1809, . 
to  the  board  of  control  of  the  endowment 
rauli.  at  Chicago,  III.,  In  which  letter  be  re- 
mitted hia  $9  monthly  dues  as  a  member  of 
sold  rank  for  the  mouths  of  April,  May.  and 
June.  1809,  for .  which  he  was  In  arrears. 
In  this  letter  he  gare  no  intimation  of  his 
bad  health.   On  June  29,  18i)9.  the  board  of 
control  answered  the  letter  of  Qulnn,  and 
Inclosed  a  receipt  for  the  $9  for  the  three 
months*  dues,  and  informed  deceased  that 
bis  forfeiture  had  been  canceled,  and  that 
be  had  been  placed  in  good  standing,  on 
condition  that  be  was  then  In  good  health. 
The  letter  further  Informed  deceased  that 
his  membership  was  transferred  from  his 
former  section.  In  Minnesota,  to  No.  414,  at 
Durant.  Miss.,  and  that  In  future  be  could 
make  payments  to  Mr.  Lawrence,  the  sec- 
retary of  the  Durunt  section.    It  was  con- 
tended by  defendant  in  the  court  below  that 
the  deceased  was  not  at  the  time  of  his 
death  a  member  of  the  endowment  rank  of 
the  order;  that  bis  membership  and  benefit 
certificate  bad  become  forfeited  by  reason  of 
his  failure  to  pay  his  dues  for  April,  May,  and 
June.  1800,  as  required  by  section  7.  art  4, 
of  the  ganeral  laws,  rules,  and  regulations  of 
the  endowment  rank,  which  was  made  an 
cxhlbB  to  defendant's  plea,  which  section 
Is  as  follows:    "Sec.  7.  Monthly  payments 
and  dues  of  members  holding  certificates  of 
endowment  shall  be  due  and  payable  to  the 
secretary  of  the  section,  without  notice,  on 
the  first  day  of  each  and  every  month;  and 
a  failure  to  make  such  payment  on  or  be- 
fore the  tenth  day  of  each  month  shall  cause, 
from  and  after  such  date,  a  forfeiture  of  the 
certificate  of  endowment,  and  all  right,  title, 
and  Interest  such  member  or  hfs  beneficiaries 
may  have  In  and  to  the  same,  and  member- 
ship shall  cease  absolutely.   In  case  of  such 
forfeitiire,  membership  may  be  regained  by 
making  application  In  the  form  prescribed 
Tor  new  applicants,  the  payment  of  required 
membership  fee.  and  surrender  of  the  for- 
feited certificate.   If  approved  bj  tbe  medi- 


cal examiner  in  chief  and  accepted  by  the 
board  of  control,  a  new  certificate  shall  be 
Issued,  and  the  rating  shall  thereafter  be  at 
the  age  of  nearest  birthday  to  the  date  of 
tbe  last  applicati<Hi."  Plaintiffs  claim  that 
paying  the  dues  in  arrears,  and  the  receipt 
of  same  by  tbe  board  of  control,  reinstated 
deceased  to  membership.  Evidence  was  in- 
troduced by  plaintiff  to  show  that  a  letter  of 
earlier  date  than  the  one  of  the  20th  of  June, 
1899,  from  the  board  of  control,  had  been  re- 
ceived by  deceased,  telling  him  that  he  had 
been  reinstated  to  membership;  but  wit- 
nesses testified  that  the  said  letter  had  been 
destroyed  or  lost,  and  It  was  not  In  evidence. 
The  tiial  resulted  in  a  verdict  and  Judgm^t 
in  favor  of  plaintiffs,  and  defendant  appeals. 

McWlUIe  &  Thompson,  for  appellant  & 
L.  Dodd,  tat  appellees. 

TERUAL,  J.  Whetiier  the  board  of  con- 
trol of  the  endowment  rank  of  the  Ejtights 
of  Pythias  may  waive  a  forfeiture  of  mem- 
bership in  the  order.  In  contravention  of  the 
laws  of  the  order,  we  will  not  decide.  Bn^ 
in  order  that  a  waiver  by  the  board  of  con- 
trol of  a  forfeiture  of  membership  may  be 
effectual  to  restore  a  party  to  membership. 
It  must  be  made  with  full  knowledge  of  the 
facts.  It  Is  undisputed  here  that  Qulnn,  the 
Insured,  had,  by  the  nonpayment  of  his  April, 
May,  and  June  dues,  forfeited  his  member- 
ship In  the  order,  and  that  on  the  20tta  of 
June,  when  he  sent  forward  bis  dues  for 
reinstatement  he  was  seriously  side,— in  fact 
on  his  deatbtted;  and  tbe  laws  of  tbe  OTder 
only  antborlzed  his  reinstatement  upon  sat- 
IsfactMy  evidence  of  bis  good  health.  In 
tbe  letter  accompanying  the  remittance  of 
bis  dues  there  Is  not  a  syllable  relating  to 
his  health.  In  this  state  of  the  case,  there 
could  be  no  reinstatement  of  Quinn  to  mem- 
bei-sblp  in  the  order  by  the  mere  payment 
of  his  past  dues,  without  knowledge  of  his 
physical  condition,  and  the  claim  of  his  ben- 
eficiaries to  his  reinstatement  Is  groundless. 
A  waiver  Is  defined  to  be  the  intentional  re- 
linquishment of  a  known  right  and  it  Im- 
plies an  election  of  tbe  party  to  forego  some 
advantage  whicb  he  might  have,  at  his  op- 
tion, insisted  upon.  There  must '  be  both 
knowledge  of  the  existence  of  the  right,  and 
an  intention  to  relinquish  It  And.  Law 
Diet  1007.  There  Is  no  pretense  here  that 
tbe  board  of  control  had  any  knowledge  of 
the  physical  condition  of  Frank  Qulnn,  tbe 
insured,  on  tbe  24tfa  of  June,  when  tbe  S9 
dues  were  received  at  their  office.  The  ap- 
pellant slu>tdd  have  bad  verdict  and  judg- 
ment Lewis  V.  Insurance  Co.,  44  Conn.  72; 
Grand  Lodge  v.  Jesse.  SO  III.  App.  100;  2 
Bac.  Ben.  Soe.  9  431;  Insurance  Co.  v.  Pruett 
74  Ala.  498;  Hall  Thompson,  1  Smedes 
ft  M.  443;  3  Am.  ft  Eng.  Bnc  Law.  1081. 

Reversed  and  remanded- 
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HOSKINS  et  at.  r.  AMBS  et  aL 
(Sapreme  Court  oC  Mississippi.   Ma;  6.  1901.) 

RBHAINDBRS— BALE    BT    UFE  TENANT— VA- 
LIDITY—AUTHORITY  OP  COURT— STAT- 
UTE OP  LIMITATIONS. 

1.  A  court  of  equity  has  no  authority  to  au- 
thorise a  parent  who  has  a  lite  estate  in  real- 
ty, with  remainder  over  to  her  minor  chlldi-eu, 
to  sell  the  property  la  fee  for  the  purpose  of  re- 
investment, or  to  enhance  the  interest  of  the  re- 
mainder-men, and  such  a  irnle  does  not  defeat 
the  interest  of  such  remainder-meu. 

2.  Where  a  mother,  who  owns  a  life  estate  in 
real  estate,  with  remainder  over  to  her  minor 
children,  sells  the  property  in  fee  under  an  or- 
der ol  court,  which  sale  is  invalid  as  to  the  re- 
mainder, limitaticms  in  favor  of  the  purchaser 
do  not  commence  to  ran  against  the  remainder- 
mea  antU  the  death  of  the  mother. 

Appeal  from  circuit  court.  Noxubee  conn- 
t7;  O.  Q.  Hall.  Judge. 

•To  be  offlclally  reportod,'* 

Ejectment  by  Harriett  Ida  Hoaklna  and 
others  ageluat  J.  F.  Ames  and  others.  From 
a  Judgment  on  a  directed  verdict  In  favor 
of  defendants,  plalntlfTB  appeaL  Reversed. 

Brame  &  Richardson  and  W.  T.  Houston, 
for  appellants.  J.  A.  Oit,  for  appellees. 

TBRRAL,  J.  This  Is  an  action  of  eject- 
ment for  certain  lands  In  Noxubee  county. 
The  appell^  obtained  a  verdict  through  a 
peremptory  Instruction  In  their  behalf. 
The  appellants  are  remainder-men  under  the 
last  will  and  testament  of  Edmund  Hatch, 
who  died  In  1861.  leaving  a  last  will  and 
testament.  In  which  he  devised  a  life  estate 
to  the  mother  of  appellants,  and  the  re- 
mainder In  fee  to  them.  In  1833  the  vice 
chancery  court,  at  Macon,  upon  the  petition 
of  the  life  tenant  and  her  husband,  decreed 
a  sale  of  the  entire  real  estate,— I.  e.  of  the 
life  estate,  and.  also  of  the  remainder,— 
which  was  purchased  by  W.  B.  Welbome. 
under  whom  the  appellees  claim.  The  life 
tenant  and  her  husband  were  made  com- 
missioners for  the  sale  of  snid  estate,  and 
they  executed  their  office  without  bond,  and 
at  private  sole,  in  compliance  with  the  de- 
cree of  the  court  The  decree  of  sale  re- 
quired the  proceeds  to  be  reinvested  In  other 
real  estate  under  the  same  limitations  ns  the 
lands  sold;  but  there  Is  nothing  in  the  rec- 
ord to  show  such  reinvestment,  and  so,  there 
being  no  Implication  that  appellants  ever  re- 
ceived any  benefits  of  the  proceeds  of  said 
sale,  no  question  of  estoppel  arises  in  the 
case.  The  questions  presented  are:  (1) 
Whether  the  sale  was  lejral;  (2)  whether  the 
statute  of  limitations  bars  the  right  of  ap- 
pellants. 

1.  The  constitution  of  1832  (article  4,  f 
16)  declared:  "A  separate  superior  court  of 
chancery  shall  be  established,  with  full  Ju- 
risdiction In  all  matters  of  equity."  In  1848. 
In  Freeman  v.  Gulon,  11  Smedes  &  M.  58, 
It  was  held  that  this  section  of  the  con- 
stitution referred  "to  the  system  of  equity 
in  force  in  this  state  as  derived  from  ths 
English  system,  and  modiiied.  by  our  leg- 


islation.**  In  England  Hie  mle  Is  well  sf-- 
tied  that  equity  has  no  Inherit  iMwer  u> 
sell  the  real  estate  of  an  infant  as  belo^: : : 
its  best  Interest  or  for  rdnvestment.  Lci: 
Chancellor  Hardwlcke,   declared  by 
Campbell  to  be  the  moat  consummate  Jo-J.:^ 
who  ever  sat  In  the  court  of  chancery  -z 
Taylor  v.  Philips.  2  Yes.  8r.  23.  said:  Tt 
is  no  Instance  of  this  court's  binding  thp 
herltance  of  an  Infant  by  any  dlscretionr- 
act  of  the  court.  As  to  personal  thlufirs. 
In  the  composition  of  debts.  It  has  been  dt.<.i> . 
but  never  as  to  the  iub«itance;  for  xl^: 
would  be  taking  on  the  court  a  legi^tlT.; 
authority.—doing  that  which  is  propo-Iy  v  - 
aubject  of  a  private  bill."    And  since  tL.i 
time— a  period  of  more  than  150  years— 
And  no  case  In  the  Digllsh  decisions  th.^: 
contravenes  the  doctrine  established  In  tU: 
case.   The  English  parliament  was  aa:- 
tomed,  at  the  suggestion  of  the  Judges,  t 
pass  a  bill  authorizing  the  court  of  equity  t^ 
decree  a  sale  of  the  infant's  real  estate  f 
reinvestment;  but  t!:e  court  of  Its  own  .ie- 
thorlty.  ns  an  equity  court  and  without  i'.^ 
power  conferred  by  a  legislative  act,  has  fl- 
ways  declined  to  order  the  sale  of  the  li:- 
heiltance  of  an  Infant.   Edmund  Hatch,  '.z 
bis  will,  devised  a  life  Interest  to  his  Aa-att- 
ter  and  a  fee  to  her  children,  his  gra:<0- 
chlldren.   It  Is  the  clear  lutcntlon  of  tie 
testator  that  the  life  tenant  should  have 
power  to  dispose  of  the  fee;  and  yet  If,  hr  i 
petition  In  the  chancery  court.  It  can  Inv.-s: 
him  with  the  power  of  sale,  the  intention  if 
the  testator  Is  defeated.  The  power  to  m^.'a 
the  devise  Is  useless  if  equity  can,  in  effe<  t. 
annul  It.  Many  American  courts  hold  to  ti.p 
English  doctrine  on  this  subject;  while  mnir 
also  hold  that  equity  may  decree  the  s^-.l^ 
of  lands  of  an  Infant  whenever  It  shall  t^^e 
for  Its  Interest  to  liave  a  sale  of  them  ni:i<Je. 
In  reference  to  these  American  cases  we  are 
disposed  to  repeat  what  was  said  by  t!" 
court  In  Freeman  v.  Gulon.  11  Smedei^i  &  M 
58,  above  quoted,  as  most.  If  not  oil.  it** 
American  cases  holding  a  doctrine  adv«=r*; 
to  the  English  rule,  have  been  declde^sin  * 
the  adoption  of  our  constitution  of  IS.'ff.  n-  l 
of  necessity  It  was  not  adopted  with  aii- 
reference  to  their  holdings.    A  list  of  t:.'^ 
authorities  on  each  side  of  the  question  mv 
be  found  In  the  notes  In  the  case  of  Riclirir.N 
V.  Railway  Co..  100  Ga.  614.  33  S.  E.  llC  :nl 
In  C  Am.  &  Eng.  Dec.  Eq.   p.  500  et  f^]. 
Without  any  criticism  of  the  cases,  we  o':!- 
tent  ourselves   in   referring  to   the  ah 
book,  where  the  loarne<l  reader  will  find  a'l 
the  oases  on  this  subject  commented  up  o 
by  the  author. 

2.  The  Itfp  tenant  died  In  lS9f).  and  cr,'" 
Iier  death  there  was  no  right  of  action  In 
appellar-ts.  We  are  of  the  opinion  that  t!  '* 
statute  of  limitations  did  not  commenr-e  :> 
run  against  appellants  until  the  death  <'f 
tlieir  mother,  and  they  are  not  barred.  GiN 
son  V.  .Tayne,  37  Miss.  161.  Reversed  a:.! 
romaudcd. 
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YAZOO  &  M.  V.  R.  CO.  v.  MARTIN. 
(Supreme  Court  of  MiBsisaippl.   April  29,  1901.) 
CARRIERS— MALICIOUS    INJURT    TO  PASSBN- 
OER—INSTRUCnONS— EXOBSaiVB 
DAMAGES— APPBAL. 

1.  Plaintiff,  a  nesro  girl,  entered  the  waitine 
room  of  defeodant  8  depot  with  two  other  col- 
ored girls.  K.,  a  white  man,  also  entered  the 
■8  me  room.  The  agent  refused  to  aell  them 
tickets,  and  requested  the  girla  to  come  into 
the  office  and  talk  it  over.  The  girls  refused, 
ttud  E.  asked  to  go  into  the  office,  where  there 
was  a  fire;  but  the  agent  drew  a  rerotrer  and 
ordered  E.  to  leare,  and  followed  bim  and  the 
girls  outride,  where  plaintiff  ran  into  a  pool  of 
water,  which  caused  her  to  be  ill.  Beld,  that 
a  judgment  for  plaintiff  would  not  be  reversed 
for  slight  errors  in  the  instrnctiona. 

2.  Plaintiff,  who  was  a  farm  hand,  and  help- 
ed her  father  with  his  crops,  testified  that  she 
knew  what  mental  suffering  was,  and  that  she 
^ust  suffered  from  the  scare,  and  had  misery 
in  her  head,  though  she  felt  no  shock  to  her 
sensibilities  there.  Held,  that  a  jut^ment  for 
$5,000  was  excessive,  and  would  be  reversed 
unless  reduced  to  ¥2,600. 

Appeal  from  circuit  court,  Jefferson  coun* 
ty;  Jeff  Truly,  Judge. 

Action  by  Mary  Martlii  against  the  Ta^ 
ECO  ft  MlaslBsfppi  Valley  Railroad  Company. 
From  a  Jndgment  In  favor  of  plaintiff,  and 
from  an  order  denying  a  motioD  for  a  new 
trial,  defendant  appeals.  Affirmed  on  condi- 
tion of  the  remission  of  a  portion  of  tbe  re- 
covery; otherwise,  reversed. 

Elizabeth  station  ia  at  the  Junction  of  the 
Southern  Railway  and  the  Yazoo  &  Mississip- 
pi Valley  Railroad.  On  the  9th  of  March, 
1899,  three  colored  girls  (Mary  Ward,  Mary 
Martin,  and  Rosa  Reud)  and  a  white  man 
(H.  A.  Hurapbries)  all  reached  Elizabeth  sta- 
tion, over  tbe  Southern  Railroad,  at  about  10 
o'clock  In  the  night.  It  was  a  very  cold 
nigbt  There  were  two  waiting  rooms  at 
said  station,— one  for  wblte  people,  and  the 
other  for  colored  people,— both  adjoining  the 
railroad  ticket  office.  On  reaching  the  depot, 
Humphries  entered  tbe  white  waiting  room, 
and  tbe  colored  girls  tbe  colored  waiting 
room.  HumphrleB  fonnd  a  poor  Are,  and 
went  Into  tbe  colored  waiting  room.  Tbe 
colored  porter  was  asked  If  trunks  would 
be  checked,  and  he  referred  the  parties  to 
the  depot  agent,  who  be  said  would  be  there 
In  a  short  time.  In  a  short  while  the  ticket 
agent  arrived,  and  threw  np  tbe  ticket  win- 
dow to  the  colored  waiting  room  and  called 
cat  'TicVits.**  Mary  Ward  asked  him  to 
sell  her  a  ticket  to  Gary.  He  replied,  "I  will 
not  sell  yon  a  damned  thing."  He  then  ask- 
ed her  her  name,  and  she  replied,  "Mary 
Ward."  The  agent  then  said,  "Mary,  you 
and  one  of  those  girls  come  around  in  here, 
and  we  will  talk  the  thing  over."  Humphries 
then  asked  to  be  allowed  to  go  into  the  office, 
to  tbe  Are.  The  agent  kept  repeating  bis  re- 
qoest  to  Mary  Ward.  In  tbe  presence  of  plain- 
tiff, to  go  into  bis  office  with  one  of  the  girls; 
uid,  tbin  request  not  being  complied  with, 
be  became  angered,  and  drew  his  pistol  on 
Unmpbrles,  and  cnrsed  him,  and  told  him 


to  get  out.  when  he  and  the  girls  all  ran 
out,  and  the  agent  ran  out,  still  curaing 
Humpbrlea;  and  plaintiff  ran  away  from  the 
depot,  and  ran  Into  a  pool  of  water,  and  got 
very  wet.  which  caused  her  to  be  sick.  She 
brought  the  suit  in  this  case  to  recover  dam- 
ages. The  above  is  the  substance  of  the  evi- 
dence for  the  plaintiff  on  tbe  trial.  Plaintiff 
testified  that  she  was  a  farm  hand,  and  help- 
ed her  father  with  his  crops.  She  stated  on 
cross-examination  that  she  knew  what  men- 
tal suffering  was,  and  that  she  just  suffered 
from  tbe  scare,  and  that  she  had  misery  in 
her  head;  that  she  felt  no  shock  to  her  sen- 
sibilities there.  There  were  a  verdict  and  a 
Judgment  for  plaintiff  for  $5,000. 

Mayes  ft  Harris,  for  appellant.  J.  McC 
Mai-tln  and  H.  C.  Mounger,  for  appellee. 

WHITFIELD,  0.  J.  We  find  no  reversible 
error  in  tbe  instructions.  It  may  be  that 
some  of  them  for  plaintiff  are  drawn  In  rath- 
er exaggerated  fashion,  and  press  the  plain- 
tiff's rights  near  the  danger  line.  But  slight 
errors  In  instructions  in  a  case  of  such  out- 
rageous conduct  as  is  shown  here  cannot 
avail  to  overthrow  this  verdict,  since  it  Is 
not  conceivable  that  any  other  verdict  than 
one  for  the  plaintiff  could  ever  be  rendered. 
But,  on  the  other  hand,  under  the  plaintiff's 
own  testimony  as  to  the  mental  suffering 
she  endured,  It  is  clear  that  the  verdict  is 
excessive.  If  the  appellee  will  remit  $2,500. 
the  Judgment  will  be  affirmed;  otherwise,  It 
will  be  reversed  and  remanded. 


WARD  V.  YAZOO  ft  M.  V.  R.  CO. 
(Supreme  Court  of  Mississippi.    May  0,  1901.) 

CARRIERS— MISCONDUCT  OF  RAILROAD  AOBNT 
—INJURY  TO  PASaBNQERS— BVI- 
DENCB— RES  OBST..1:. 
Plaintiff,  a  negro  girl,  entered  tbe  waiting 
room  of  defendant's  depot  In  company  with 
two  other  colored  girls;  and  E..  a  white  man, 
also  entered  the  snme  room.  Shortly  thereafter 
the  agent  eatered  his  office,  and  opened  the 
ticket  window  and  called,  "Tickets.^'  but  re- 
fused to  sell  tickets  to  one  of  the  colored  girls, 
and  drove  them  and  E.  from  the  waiting  room 
with  a  revolver.  Held,  in  an  action  against 
the  company,  that  It  was  error  to  refuse  to  al- 
low EL  to  testify  for  the  plaintiff  that  the  agent 
swore  at  plainUS  when  outside  the  depot,  and 
told  her  that  he  would  kill  her  if  she  went  back 
lato  the  waiting  room  to  get  her  pocketbook. 

Appeal  from  circuit  court,  Claiborne  coun- 
ty; Patrick  Henry.  Judge. 

"To  be  officially  reported." 

Action  by  Mary  Ward  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  but 
not  for  tbe  sum  demanded,  she  appeals.  Re- 
versed. 

Appellant  with  two  other  girls,  all  colored, 
reached  Elizabeth  station,  a  Junction  of  tbe 
Southern  Railway  and  the  Yamo  ft  Mississip- 
pi Valley  Railroad  Company,  about  10  o'dodc 
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aa  the  nigbt  of  March  9,  1899,  and  entered 
the  colored  waiting  room  of  the  depot,  to 
take  passage  on  the  Yazoo  &  MlBSiselppi  Val- 
ley tralQ  to  Gary,  Miss.  One  B.  H.  Hum- 
phries, a  white  man.  was  also  a  passenger, 
and  awaiting  the  amral  of  the  same  train. 
Humphries,  finding  a  poor  fire  In  the  white 
waiting  room,  went  into  tlie  colored  waiting 
room,  where  appellant  and  her  companions 
were.  Appellant  and  her  companions  asked 
the  negro  porter  if  their  trunks  could  be 
checked,  and  the  p(M:ter  referred  them  to  the 
agent,  who  he  said  would  come  In  a  short 
time.  When  the  agent  arrlred,  he  opened 
the  ticket  window  of  the  colored  waiting 
room  and  called  out  "Tickets,"  and  appellant 
asked  him  to  sell  her  a  ticket  to  Gary.  The 
agent  replied,  "I  will  not  sell  you  a  damn 
thing."  In  the  office  with  the  agent  was  a 
Mr.  Kirkland.  an  employ^  of  the  defendant 
company.  The  agent  then  asked  appellant 
her  name,  and  she  replied,  "Mary  Ward." 
The  agent  then  said.  "Mary,  you  and  one  of 
those  girls  come  In  here,  and  we  will  talk  the 
matter  over."  Appellant  refused  to  go  into 
the  office,  and  the  agent  repeated  the  request 
several  times.  Humphries  then  asked  to  be 
allowed  to  go  Into  the  office,  to  the  fire,  when 
the  agent  d«ew  bis  pistol  and  said  to  Hum- 
phries, "What  are  you  spying  around  here 
for?"  and  told  him  to  get  out.  Humphries 
ran  out,  and  the  girls  became  frightened  and 
ran  out  Into  the  dark  and  Into  the  water, 
falling  over  each  other  and  into  the  water 
and  mud.  The  agent  and  his  companion  fol- 
lowed them  out  to  the  platform  of  the  depot. 
At  the  trial  of  the  case  In  the  court  below, 
Humphries  was  introduced  as  a  witness  by 
plaintifT,  and  plaintiff  undertook  to  prove  by 
him  that  McDowell,  the  agent,  followed  ap- 
pellant and  Humphries  to  the  platform, 
rushed  by  appellant  and  told  her  that  if  she 
went  back  into  the  waiting  room  after  her 
pocketbook  he  would  kill  her,  and  cursed  her 
as  be  did  so.  This  evidence  was  excluded 
by  the  court.  Several  of  the  witnesses  testi- 
fied that  the  agent,  McDowell,  was  drunk. 
The  trial  resulted  In  a  verdict  and  Judgment 
!n  favor  of  plaintiff  for  $250,  and  from  this 
judgment  she  appeals. 

Anderson  &  McLaurfn  and  J.  McO.  Martin, 
for  appellant.  Mayes  &  Harris,  for  appellee. 

WHITFIELD,  C.  J.  It  was  error  to  ex- 
clude the  testimony  of  Humphries  as  to  what 
took  place  on  the  depot  platform  immediate- 
ly after  appellant  and  Humphries  left  the 
waiting  room.  He  told  Mary  Ward,  as  he 
rushed  by  her,  that  he  would  kill  her  if  she 
went  back  into  the  waiting  room  after  her 
pocketbook.  This  was  all,  plainly,  of  the 
res  gestce.  We  cannot  say  that  it  was  mere- 
ly cumulative,  and  hence  did  no  harm.  In 
view  of  the  course  of  the  trial,  and  the  small 
amoudt  of  the  verdict,  we  cannot  say  this 
error  was  not  rermlble.  Bevened  and  rtt- 
manded. 


BRISTER  et  al.  v.  JOSEPH  BOWUNG  Ct 
Limited. 

(Supreme  Court  of  Mississippi.  May  13,  IS-  ''.  • 
APPEAL  AND  ERROR—RBOORD— SUFTICIE-N  "T 

—EXECUTION  — LBVT  — VALIDITY  —  COX>r. 

TUTIONAL  LAW— EVIDENCE  —  DBCUIUmoC 

OF  THIRD  PERSON. 

1.  The  objection  that  the  levy  of  an  execnt.  it 
was  void,  because  mnde  withio  four  montb- 
the  date  of  filing  of  the  petition  in  banknii-'^ 
by  the  jadgment  debtor,  will  not  be  consi<Jr'---r 
on  appeal,  where  the  record  contains  no 

of  the  bankruptcy  proceediags. 

2.  Code  1892,  S  4234.  provides  that  anv  [.fr 
son  who  tranaacts  bnaioesB.  as  a  trad-^r  ■ 
otherwise,  with  the  addition  of  the  word--  "li. 
company,"  or  Uke  words,  and  (ails  to  di^i  - 
the  name  of  his  principal  or  partner  by  a  s.r. 
or  letters  easy  to  be  read,  placed  at  the  b- 
where  such  business  fa  transacted,  or  it  aa- 
person  shall  transact  busioess  in  his  own  aoi^r 
without  any  such  addition,  all  the  prtii'-r. 
stock,  money,  and  cboses  in  action  urK->l  <r 
acquired  in  such  business  ahall  be  liable  for  t> 
debts,  and  be  treated,  in  favor  of  his  creOi[i>n. 
aa  hiH  property,  is  not  unconstitntional. 

3.  Defendants  seized  ^oods  as  crediti>rs  ot  T 
A  Co.,  and  plaintiffs  claimed  them,  and  af^-j-n-- 
that  the  goodR  were  in  the  possession  of  T.  s 
Oo.  aa  plaintiffs'  agent.  Hela,  that  it  was  eir 
to  permit  T.  to  testify  on  cross-examiaaii  l 
that  he  had  stated  prior  to  taking  possei>^i"n  ■: 
the  goods  th'at  he  nad  bousbt  them  and  v-?- 
Roing  to  re-engage  in  business,  tboagb  cr^nfra 
dictory  evidence  was  admitted  in  rebuttal.  " 
T.'s  statement  was  immaterial  in  the  coEt": 
between  his  creditors  and  plaintiffs. 

Appeal  from  circuit  court,  Lincoln  county: 
Robert  Powell,  Judge. 

Action  by  B.  E.  Brlster  &  Co.  against  ti- 
Joseph  Bowling  Company,  Limited.  From  i 
judgment  in  favor  of  defendant,  plaint:?^ 
appeal.  Bevcrsed. 

The  Joseph  Bowling  Company,  Umit'^ 
obtained  a  Judgment  against  1.  W.  Tyler  k 
Co.  They  had  execution  issued  upon  tLr-jr 
Judgment,  which  was  levied  npon  a  stock  o: 
goods  In  a  store  In  Bogne  Chitta.  where  B. 
E.  Brlster  &  Go.  were  doing  bnstness.  Tbe 
goods  were  in  a  different  atore  from  the  «>cf 
Brlster  &  Co.  occupied  ttaemselvea.  and  t.:^ 
stock  levied  on  was  In  charge  of  I.  W.  ly- 
ler,  of  the  firm  of  I.  W.  Tyler  &  Oo.  ti^ 
sheriff  took  charge  of  the  goods  under  ti:e 
execution,  and  B.  E.  Brlster  &  Co.  filed  tb^.r 
claim  to  the  goods,  claiming  that  they  o«3- 
ed  the  goods,  and  had  employed  Tyler  to 
clerk  for  them,  issue  was  joined  on  t^:^ 
claim,  and  the  trial  resulted  In  a  verdict  aij>l 
Judgment  for  plaintiffs  In  execntion.  fr>E 
which  the  claimants  appealed.  The  opinlta 
contains  a  further  statement  of  the  faci:« 

A.  C.  McNalr,  P.  Z.  Jones,  and  T.  Bra  tr 
for  appellants.    McWIIlIe  ft  Thompson,  fv 

appellee. 

CALHOON,  J.  The  contention  of  app^ 
lauts  that  the  levy  was  void,  because  m;  > 
within  four  months  of  the  date  of  the  fil  r; 
of  the  petition  In  bankruptcy  by  Tyler, 
cannot  couaider,  because  there  ts  no  pr»; 
of  any  bankruptcy  proceedings  In  the  fm- 
ord. 
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SecUon  4231  ot  the  Code  of  lS92.-the 
same  as  section  1300  ot  the  Code  of  I8S0,— 
Is  not  unconstitutional. 

The  court  below  first  very  properly  refus- 
ed evidence  that  Tyler,  before  he  took  any 
cburse  of  the  goods,  said  he  bad  bought 
the  stock  and  would  resume  business.  This 
evidence  was,  of  course,  incompetent,  ■  Irrel- 
evant, and  immaterial  In  a  controversy  be- 
tween Tyler's  creditors  and  Brister  &  Co. 
But  the  court  permitted  Tyler,  on  cross- ex - 
aiulnatlon,  to  be  aslEed  whether  he  had  not 
mnde  the  statement,  and  then  let  In  the  tes- 
timony to  contradict  him;  thus  permitting, 
by  Indirection,  the  same  result  to  be  at- 
tained which  was  properly  refused  to  be 
directly  reached.  We  cannot  concur  with 
the  learned  Judge  In  this  ruling.  There  Is 
no  estimating  the  effect  this  may  have  had 
on  tbe  Jury.  Wllllama  State.  78  Mln.  800, 
19  Smith.  826. 

Barened  and  remanded. 


JORDAN  et  al.  r.  PHILLIPS  ft  GREW  CO. 
et  al. 

(Supreme  Coml  of  Alabama.   Jaoe  23,  1900.) 

TRUSTS-OONVBTANCBS    BT    TRUSTEB  — EQ. 
UITT— ADEQUATE  REMEDY  AT  LAW. 

1.  Where  two  grantors,  each  owalDg  an  indi- 
Tldual  moiety  In  realty,  coavey  it  to  one  of 
them  in  trust  for  the  other  and  certain  third 
parties,  impoalng  no  active  duties  on  such  trus- 
tee, such  conveyance,  under  the  statute  of 
nties.  passes  both  the  l<>gal  and  equitable  estate 
of  the  grantors  to  such  third  persons,  leaving 
tbe  trustee  without  any  title  wUdi  be  can  con* 
vey  as  aKninst  the  latter. 

2.  A  bill  in  equity  will  not  lie  for  the  divesti- 
ture of  the  legal  title  to  lands,  and  tbe  recov- 
ery of  damages  for  use  and  occupation,  aa  corn- 
plalnant  has  an  adequate  temedy  at  law. 

Appeal  from  chancery  court  Henry  county; 
Jere  N.  Williams,  Chancellor. 

Bill  by  H.  C.  Jordan  and  others  against 
Phillips  &  Crew  Company  and  others  to  re- 
cover certain  realty,  and  for  an  accounting  as 
to  tbe  profits.  From  a  decree  for  defendants, 
plaintiffs  appeal.  Affirmed. 

The  bill  in  this  cose  was  filed  by  the  ap- 
pellants. H.  C.  Jordan,  J.  S.  Jordan,  J.  J. 
Jordan.  A.  P.  Jordan,  E.  Lee  Jordan,  E.  B. 
Jordan,  and  P.  Bosa  Simonton.  The  bill 
avers  that  on  August  7,  1802,  Junius  Jordan 
became  seised  and  poHsessed,  as  trustee,  of 
certain  lands,  which  are  specifically  described 
In  the  complaint,  under  a  deed  of  conveyance 
executed  on  that  day;  that  In  this  deed  of 
trust  the  complainants  were  named  as  bene- 
ficiaries and  cestuis  que  trustent;  that  upon 
the  execution  of  said  instruments  the  said 
Junius  Jordan  went  into  possession  of  tbe 
said  lands  described  in  said  biU,  and  used 
them  as  such  trustee  until  June  27,  1893, 
when  Junius  Jordan,  as  such  trustee,  unlaw- 
fully, and  In  violation  of  his  trust  and  con- 
trary to  the  interest  and  rights  of  tbe  ceBtuls 
que  trustent  sold  said  property  conveyed  to 


him  In  the  deed  of  trust  to  tbe  Phillips  ft  Crew 
Company,  for  the  purpose  of  paying  an  ante- 
cedent debt  due  from  the  Phillips  &  Crew 
Company  to  Junius  Jordan;  and  that  the 
complainants,  as  said  trustees  imder  said  deed 
executed  to  Junius  Jordan,  bave  never  re- 
ceived any  compensation  whatever  for  tbe  di- 
vestiture of  the  title  and  the  execution  of  the 
deed  to  the  Phillips  ft  Crew  Company.  It 
was  then  averred  that  Junius  Jordan  died  on 
June  4,  1893.  Tbe  Pbillipa  ft  Crew  Com- 
pany were  made  .  parties  defendant  Tbe 
prayer  of  tbe  bill  was  for  an  accounting  to 
ascertain  what.  If  any,  of  rents.  Incomes,  or 
profits  from  said  lands  may  be  due  from  the 
respondents  to  the  complainants,  and  that 
open  tbe  final  hearing  tbe  chancellor  will 
decree  that  the  complainants  are  entitled  to 
the  lands  described  in  the  blU,  and  will  order 
the  title  thereto  devested  out  of  tbe  re- 
spondents and  Invested  la  the  complainants. 
The  trust  deed  alleged  In  the  bill  to  have 
been  executed  to  Junius  Jordan,  as  trustee, 
was  attached  to  the  bill  as  an  exhibit  and, 
after  naming  the  state  and  county,  was  in 
words  and  figures  as  follows:  "Know  all 
men  by  these  presents  tbat  we,  J.  Jordan  ft 
Co.,  a  partnership  composed  of  Junius  Jordan 
and  F.  Sosa  Simonton,  the  said  F.  Rosa  Si- 
monton being  ^ined  herein  by  her  husband, 
J.  H.  Simonton,  who  hereby  expresses  his 
consent  for  the  said  r.  Rosa  to  execute  this 
instrument  and  who  also  Joins  herein  for  tbe 
purpose  of  relinquishing  all  rights  which  be 
now  has  or  may  hereafter  be  entitled  to  In 
and  to  tbe  property  hereinafter  described  and 
set  fortb,  for  and  In  consldoatlon  of  the  sum 
of  five  taimdred  doUan  11500)  to  ns  In  hand 
paid  by  Junius  Jordan,  tbe  recdpt  whereof 
is  hereby  acluwwledged.  do  hereby  grant 
gain.  sell,  and  ooavey  unto  the  said  Jooliis 
Jordan,  as  trustee  for  H.  O.  Jordan,  I.  8. 
Jordan.  Junius  Jordan,  Jr.,  V.  Rosa  Slmonr 
ton.  A.  P.  Jordan.  B.  Lee  Joi-dan.  and  E.  B. 
Jordan,  the  ft^owlng  described  property: 
[Here  follows  description  of  lands  conveyed, 
which  are  the  same  aa  those  described  In  the 
bllld  to  bave  and  to  hold  tbe  afw^tanted 
premises,  together  with  all  the  Improvements 
and  appurtenances  thereunto  I>elongiug  or  In 
any  wise  appertaining,  to  the  said  Junius 
Jordan,  as  trustee  aforesaid,  his  heirs  and  as- 
signs, forever.  And  tbe  said  Jnnlus  Jordan 
shall  have  full  power  and  authority  to  sell 
or  mortgage  the  same,  to  borrow  money  on 
the  same  for  tbe  purpose  of  tbe  improvement 
thereof,  to  rent  the  same  without  the  ac- 
countability for  the  rent  thereof,  and  to  make 
such  improvements,  as  said  trustee,  as  in  his 
opinion  would  seem  proper  for,  and  beneficial 
to,  tbe  Interest  of  the  l>eneflclariea  thereof. 
And  we  do  covenant  with  tbe  said  Jnnlus 
Jordan,  trustee  as  aforesaid,  that  we  are  law- 
I  fully  seised  in  fee  of  the  aforegranted  prem- 
ises," etc  This  deed  was  signed  by  J.  Jordan 
ft  Co.,  Junius  Jordan,  P.  Rosa  Simonton,  and 
J.  H.  Simontor  "ie  deed  was  filed  for  rec- 
ord In  the  prooate  court  of  Henry  county  on 
August  18k  1882.  To  this  blU  the  defendants 


Digitized  by  Google 


833 


20  SOUTHBBN  BBPORTBB. 


(Ala. 


demnrred  npon  sereral  ^imda,  which  may 
be  itunmarized  as  follows:  (1)  The  com- 
plainants have  an  adequate  remedy  In  a  court 
of  law.  (2)  Said  blU  shows  on  its  face  that. 
If  complainants  bare  any  remedy,  It  is  by 
means  of  an  action  of  ejectment  at  law.  (3) 
Said  Un  8^,ows  on  Its  face  that  Junius  Jordan, 
who  conveyed  the  lands  in  controversy  to  the 
respondents,  bad  an  absolute  power  of  dispo- 
sition, not  accompanied  by  any  trust,  to  sell  i 
and  convey  the  same.  (4)  Said  bill  shows  on  | 
its  face  that  an  absolute  power  of  disposition  i 
over  the  property  in  controvereiy  was  given  | 
to  Junlos  Jordan,  from  whom  respondents  ! 
claim  title,  and  to  whom  no  partiealar  was 
limited,  and  that  respondents  were  creditors 
of  the  said  Jnnius  Jordan  at  the  time  of  his 
conveyance  to  them.  (5)  Said  bill  shows  'on 
Its  face  that  Jnnius  Jordan  had  an  absolnte 
power  of  disposition  over  the  property  In  con- 
troversy, that  the  same  was  not  accompanied 
by  any  trust,  and  that  no  remainder  was 
limited  on  his  estate.  On  the  submission  of 
the  cause  on  the  demurrers,  the  chancellor 
rendered  a  decree  sustaining  them.  From 
this  decree  the  complainants  appeal,  and  ash 
sign  the  rendition  thereof  as  error. 

J.  B.  Dell,  for  appellants.  Barmon,  Dent  & 

Well,  for  appellees. 

DOWDELL,  J.   The  deed  attached  as  Ex- 
hibit A  to  the  bill,  and  under  which  the  com- 
plainants set  ap  their  claim  as  cestuls  que 
trustent,  has  some  novel  features.   There  Is  i 
no  averment  In  the  bill  as  to  how  the  estate  I 
In  the  lands  In  question  was  held  prior  to,  i 
and  at  the  time  of,  the  execution  of  this 
deed.   The  Instrument  purports  to  be  a  con-  j 
veyauce  by  a  partnership.  In  the  partnership  ' 
name  of  J.  Jordan  &  Co..  but  proceeds  to  set  ; 
out  the  names  of  the  individuals  composing 
the  firm,  to  wit,  JunluH  Jordan  and  F.  Rosa  , 
SlmoDton,  and  Is  executed  in  the  name  of  I 
the  partnership  J.  Jordan  &  Co.,  and  the  In-  | 
divlduals  Junius  Jordan  and  F.  Rosa  Simon- 
ton,  and  J.  H.  Slmonton.  the  husband  of  the 
said  Rosa,  Joining  In  the  execution.  The 
conveyance  of  the  title  Is  to  Junius  Jordan, 
as  trustee  for  F.  Rosa  Slmonton  and  other  ' 
named  parties,  upon  a  recited  consideration  of 
9500  from  the  said  Junius  Jordan  to  the 
srantors.    The  partnership  J.  Jordan  &  Co. 
not  being  a  legal  entity.  It  could  neither  hold  > 
nor  transmit  by  conveyance  the  legal  title  to  ! 
land.    If  the  land  was  partnership  property,  I 
the  legal  title  to  the  same  rested  In  the  In-  ! 
dlvldnals  composing  the  Arm  as  tenants  In  I 
common.  As  a  valid  deed  conveying  the  l^al  ! 
title  in  the  land.  It  most,  therefore,  rest  npon  ' 
the  fact  of  Its  execution  by  the  Individuals 
composing  the  partnership. 

We  have,  then,  the  case  presented  of  two 
grantors,  each  owning  an  nndlrlded  raofety 


in  the  land,  conveying  the  whole  to  one  of 
the  grantors  In  trust  for  the  other  grantor 
and  certain  third  parties  named  In  the  deed. 
That  a  person  cannot  at  the  same  time  be 
grantor  and  grantee  In  a  conveyance  of  the 
legal  title  to  land  is  obvious.  The  etTect, 
therefore,  of  the  conveyance  by  Junius  Jor- 
dan is  a  declaration  by  him  of  a  trust  In  the 
land  for  the  benefit  of  third  parties  merely, 
and,  under  the  statute  of  uses,  operates  a 
conveyance  of  both  legal  and  equitable  estate 
owned  by  blm  in  the  land  to  such  third  par- 
ties. When  considered  with  reference  to  F. 
Rosa  Slmonton,  the  conveyance  being  *no 
Junius  Jordan,  aa  trustee  for  P.  Rosa  Slmon- 
ton" and  other  parties  named,  Imposing  no 
active  duties  upon  the  trustee,  simply  making 
him  the  i-eposltory  of  the  1^1  title,  the 
troBt  created  by  the  deed  is  nothing  more 
than  a  dry,  naked  trust,  and  likewise,  under 
the  statute,  operates  to  (xarey  the  estate, 
both  l^al  and  eqnltaUe,  to  the  persons  nam- 
ed as  beneficiaries.  Code  1806.  i  1027;  Von 
V.  Fllnn,  34  Ala.  409;  Connetl  v.  Cole,  80 
Ala.  381,  8  South.  72. 

The  power  mentioned  In  the  deed,  follow- 
ing after  the  habendum  clanse.  Is  personal  to 
the  grantee,  resting  merely  In  his  discretion. 
It  Is  coupled  with  no  duty,  expressed  or  Im- 
plied, In  the  contract  or  conveyance,  requir- 
ing of  him  Ito  exercise.  Ko  duty  being  Im- 
posed by  the  deed,  there  was  nothing  to 
interact  the  vesting  of  the  legal  title  In  the 
cestuls  que  trustent  at  the  time  of  its  exe- 
cution, undn*  the  statute  of  uses.  Having, 
then,  no  title,  legal  or  equitable,  to  convey, 
the  deed  be  made  to  the  appellees  passed  no 
title  to  them,  unless  It  can  be  deduced 
through  a  valid  execution  of  the  power  to  seD. 
The  averments  of  the  bill  are  that  the  trus- 
tee "imlawlully  and  In  violation  of  his  tmst" 
conveyed  said  property  to  pay  his  Individual 
debt  This  not  being  a  sale  and  conveyance 
In  execution  of  the  power,  the  deed  is  void  at 
law  and  passed  no  title  to  the  grantees.  Rus- 
sell V.  Russell,  36  N.  Y.  GSl.  93  Am.  Dec.  UO; 
27  Am.  &  Eng.  Enc.  Law,  p.  232. 

From  the  view  which  we  have  taken,  it  la 
manifest  that  Junius  Jordan  had  no  legal 
title,  under  the  pretended  trust  deed,  which 
he  could  convey  to  the  respondent  the  Phil- 
lips &  Crews  Company;  and  the  purpose  of 
complainants'  bill,  being  the  divestiture  of 
the  legal  title  to  the  lands  passing  by  ssld 
deed  out  of  the  said  respondent  and  a  vestl- 
ture  of  the  same  In  the  complainants.  Is  with- 
out equity.  For  the  recovery  of  the  posses- 
sion of  the  land,  as  well  as  for  recovery  of 
renti  or  damages  for  nse  and  occupation,  the 
complainants  have  a  complete  and  adequate 
remedy  at  law.  There  was  no  error  In  sus- 
taining the  demurrer  to  the  blU.  and  the  de- 
cree of  the  diancellor  must  be  afflrmed. 
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UrrOHBIX  r.  STATBL 
(Snpreme  Ooart  ot  Mississippi.  May  18, 1901.) 

LARCBNT— KVIDBNCB-8UPFICIBNCT. 

Ad  ladictment  charged  that  defendant  did 
felonio)isl7  steal,  take,  and  carry  away  oae  $20 
bill,  of  the  value  of  <20,  and  three  $10  bills,  of 
the  valae  of  $30,  and  $3  in  ailver,  of  the  value 
of  $3.  The  prosecuting  witness  testified  that 
the  money  was  in  a  sack  In  a  drawer,  and  D. 
te»titied  that  defendant  got  the  sack,  and  that 
she  saw  the  sack  and  three  of  the  four  bills 
and  the  $3  In  silver  in  defeadant'a  bands. 
llrld,  that  a  verdict  finding  defendant  guilty  of 
larceny  would  not  be  distarbed. 

Appeal  from  circuit  court,  Winston  county; 
O.  Q.  Hall,  Judge. 

Thomas  Mitchell  waa  couTlcted  ot  Isrceny, 
and  he  appeals.  Affirmed. 

At  the  trial  of  the  case  In  the  court  below, 
Ned  Cook*  the  prosecuting  vrltness,  testified 
that  a  aack  containing  $53  had  been  stolen 
from  his  bnrean  drawer;  that  the  sack  con- 
tained one  $20  bill,  three  $10  blUs,  and  $3  In 
silver.  Aggy  Davis,  a  witness  for  the  state, 
testified  that  appellant,  Thomas  Mitchell,  got 
the  money  from  the  bureau  drawer;  that  she 
saw  the  aack  and  three  bills  of  greenback 
and  $3  in  sliver  In  the  hands  of  Mitchell. 
The  trial  resulted  In  the  conviction  of  Mitch- 
ell as  charged  In  the  Indictment  A  motion 
for  a  new  trial  was  made  by  defendant  and 
overruled  by  the  court  and  defendant  was 
sentenced  to  the  penltenOary  for  two  years. 

Brame  &  Richardson,  for  appellant  Mon- 
roe McClurg,  Atty.  Gen.,  for  the  State. 

CALIICX>N,  J.  Because  the  Indictment 
reads:  "Did  feloniously  steal,  take,  and  car- 
ry away  one  $20  bill,  of  the  value  of  $20, 
three  $10  bills,  of  the  value  of  $30,  and  three 
doU&rs  In  silver,  of  the  value  of  $3,"— a  very 
lawyer-like  argument  is  made  that  the  state 
could  not  avail  of  Code,  {  1364,  but  had  to 
make.  In  Its  evidence,  full  Identification  of 
the  property  stolen,  as  It  was  specifically  de- 
scribed in  the  pleading.  We  are  not  com- 
pelled to  decide  this,  for  the  reason  that  Ned 
Cook,  the  owner,  testlfleB  that  the  specified 
money  waa  in  a  aack  In  a  drawer,  and  .^ggy 
Davis  testifies  that  Mitchell  got  that  sack  of 
money.  She  saw  three  of  the  four  bills  and 
$3  In  silver.  But  it  sbe  bad  seen  none  of  the 
money.  It  Is  enough  to  show  the  larceny  of 
the  sack  which  Is  shown  to  contain  It  The 
Jury  believed  Aggy  Davis,  the  only  witness 
for  the  state  to  the  larceny,  and  w«  cannot 
disturb  their  flndlnc.  Affirmed. 


COKBS  V.  BBITT. 
(Suprtnw  Oourt  of  Mlariaslp^  May  18,  1901.) 

LANDLORD  AND  TBMANT-DI8TRB8S  POH  RENT 
-LANDLORD'S  ATTACHMENT— SCPPUBS. 

1.  Under  Ann.  Code,  |  2501,  providing  that 
an  attachment  for  distress  may  be  sued  out  by 
the  lessor  of  land,  his  administrator  or  assigns, 
the  sdministrBtor  of  an  assignee  of  a  rent  note 
may  difitraln  for  the  balance  do*  on  the  note. 
20SO.-63 


2.  Where  plalntUTa  Intestate  took  up  defend- 
ant's reat  note,  and  furnished  him  with  sup- 
plies, under  an  aneement  that  defendant  would 
recognize  plaintiff's  iDtestate  as  landlord,  plain* 
tiff  was  not  entitled  to  a  landlord's  attachment 
tor  the  supplies  tumlsbed,  since  such  agree- 
ment could  not  create  the  relation  of  landlord 
and  tenant. 

Appeal  from  circuit  conr^  TInlon  oonnty; 
Z.  M.  Stevens.  Judge. 

"To  be  officially  reported." 

Attachment  by  T.  M.  Coker,  administra- 
tor of  the  estate  of  J.  A.  Smallwood,  de- 
ceased, against  F.  S.  Britt  for  the  balance 
due  for  rent  and  supplies  fumisbed.  From 
a  Judgment  in  favor  of  the  defendant  the 
plaintiff  appeals.  Beversed. 

W.  O.  Bals,  for  appelant    Kennedy  A 
Cmm,  for  appellea 

TBBRAL.  J.  F.  8.  Brltt  rented  of  Mrs. 
Smith,  through  her  agent  Sanders,  a  farm  In 
Union  county,  and  gave  bis  rent  note  for 
$50,  dated  March  23,  1896,  and  due  on  the 
IQtb  day  of  October,  1888.  Brltt  agreed  with 
J.  A.  Smallwood,  a  merchant  In  the  vicinity 
of  the  farm,  that  If  Smallwood  wonld  take 
up  his  rent  note,  and  furnish  blm  with  biqh 
plies  for  the  year,  he  should  be  considered 
as  his  landlord  for  the  year  in  reference 
both  to  the  rent  note  and  the  supplies  which 
he  should  furnish  blm;  and  tbts  agreement 
and  arrangement  was  intended  to  avoid  the 
necessity  of  giving  a  mortgage  to  secure 
the  supplies  for  the  year.  In  accordance 
with  this  agreement  and  understanding, 
Smallwood  made  such  advance  of  supplies 
to  Biltt  as  he  required,  paid  to  Sanders  $60 
on  the  rent  note,  and  took  a  transfer  of  It 
to  himsdf.  After  paying  a  part  ot  tbe  rent 
note  and  a  part  of  tbe  amount  due  for  sup- 
plies, and  leaving  a  portion  of  each  sum  un- 
paid, Coker.  the  administrator  of  Smallwood, 
who  bad  died,  sued  out  an  attachment  for 
tbe  balance  due  on  the  rent  note  and  for 
supplies,  amounting  to  $96.66.  Brltt  replev- 
ied the  prop^ty  seized,  and  Cokw  bad  Judg- 
ment before  the  Justice  of  tbe  peace.  On 
appeal  to  the  circuit  court  Brltt  recovered 
a  verdict  by  peremptory  Instruction,  and 
had  Judgment  accordingly.  The  peranptory 
instruction  was  error.  Prior  to  1880  rent 
was  an  incident  of  the  reversion,  and  tbe  as- 
signee of  the  rent  note  could  not  distrain  for 
Its  payment;  but  by  chapter  51,  Acta  1830, 
any  assignee  or  holder  of  a  claim  for  rent 
was  given  tbe  remedy  of  distress,  before 
that  time  exercisable  only  by  tbe  lessor,  or 
the  assignee  of  the  reversion;  and  this  rem- 
edy is  also  secured  to  the  assignee  of  tbe 
rent  claim  by  section  2001,  Ann.  Code.  It 
Is  obvious,  therefore,  that  tbe  administrator 
of  Smallwood  was  entitled  to  distrain  for 
any  balance  due  on  tbe  rent  note.  The  ad- 
vances made  by  Smallwood,  however,  would 
not  support  an  attachment  for  rent  The 
agreement  between  Brltt  and  Smallwood  did 
not  make  Smallwood  landlord  and  Brltt 
tenant   Smallwood  waa  not  landlord^^and 
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conid  not  become  wo  except  by  a  purchase 
of  the  lands  leased  bj  Brltt  No  agrreement 
between  the  parties  could  have  snch  effect. 
The  appellant  should  have  recovered  as  to 
the  rent  note,  and  for  the  error  In  this  re- 
spect the  Judgment  la  reversed,  and  a  new 
trial  Is  awarded. 


ULBS  et  aL  T.  C3AWTH0BN. 
(Sapreme  Coart  of  Misalarippi.  May  13.  1901.) 

WATERS  AND  WATBR  COURSES— NUI 9 ANCBS— 
DAM— ABATEMENT— SUPERVISORS— POWER 
—KVIDBNCE— ADMISSIBILITY— APPBAJU 

1.  Under  Ana.  Code,  {  32,  authoriziag  an  ap- 
peal from  any  final  Jadsment  of  the  circuit 
court,  an  appeal  will  lie  from  a  judgmeut  reu- 
dered  therein  in  a  suit  commenced  in  such 
court,  though  it  does  not  exceed  |60,  since  sec- 
tion 85,  requiriog  the  amount  in  coutroversr  to 
exceed  such  sum,  only  applies  to  appeals  from 
the  circuit  court  of  actions  origmally  com- 
menced in  justices'  courts. 

2.  Ann.  Code,  S  289,  giving  the  board  of  sn- 
pervisors  full  junsdictioa  over  roads,  bighways, 
ferries,  bridges,  and  all  other  matters  of  coun- 
ty police  power,  does  not  authorize  such  board 
to  declare  a  dam  erected  by  a  lower  riparian 
owner  in  such  a  manner  as  to  Injure  the  water 
power  of  an  upper  owner  to  be  a  nuisance. 

3.  Proceedings  in  which  a  board  of  snperri- 
Bors  declared  a  dam  to  be  a  nuisance,  without 
authority,  are  not  admissible  In  an  action  (or 
damages  by  a  lower  riparian  owner,  who  main- 
tained the  dam.  against  an  upper  riparian  own- 
er, who  abated  it. 

4.  Where  a  lower  riparian  owner  erects  a 
dam  which  throws  the  water  back  on  an  upper 
owner,  it  Is  a  nuisance,  wbidi  the  latter  may 
abate  to  the  extent  oeceasary  to  stop  the  reUu- 
ence.  if  he  can  do  so  without  a  breach  of  the 
peace. 

Appeal  from  elrcalt  court,  Marshall  coun- 
ty; Z.  M.  Stevens,  Judge. 

"To  be  officially  reported." 

Suit  by  N.  W.  Cawtbom  against  W.  N. 
Ules  and  others  for  tbe  destruction  of  a* 
milldam  by  defendants.  From  a  Judgment 
In  favor  of  the  plaintiil,  defendants  appeal. 
Beversed. 

W.  A.  Belk,  for  appellants.  O.  R.  Gary, 
for  appellee. 

TERRAL,  J.  The  appellee  Cawthom, 
plaintiff  In  the  circuit  court  of  Marshall 
county,  sued  Llles  and  another  in  tort  In  the 
sum  of  foOO,  and  recovered  a  Judgmeut  for 
?50.  From  that  Judgment  Liles  appeals. 
A  motion  to  dismiss  the  appeal  Is  made,  and 
this  raises  the  first  question  for  decision. 
The  ground  of  action  is  based  upou  the  en- 
try by  defendants  below  upon  the  lands  of 
plaintiff,  and  the  destruction  of  his  mill- 
dam;  to  which  wroug  the  defendants  plead- 
ed that  one  of  them  owned  and  operated  a 
water  mill  and  gin  Just  above  the  water 
mill  and  gin  of  plalntifC  upon  Cold  Water 
creek;  and  that  plaintiff's  dam  caused  the 
water  of  the  creek  to  flow  back  upon  the 
defendant's  mill,  and  destroy  his  water  pow- 
er, and  was  thereby  a  nuisance  to  him;  and 
that  by  tbe  authority  of  the  board  of  su- 
VtrvlSOTs,  which  had  ordered  said  dam  to 


be  abated  as  a  nuisance,  he  entered  upon 
tbe  lands  of  the  plaintiff,  and  took  dovm  the 
milldam,  but  only  to  such  extent  as  would 
relieve  the  defendant's  mill  from  tbe  rt^f- 
lueut  water  thrown  back  upon  it  by  ti^e 
milldam  of  plaintiff;  and  offered  evidence 
tending  to  support  such  contention. 

1.  We  are  of  the  opinion  that  tbe  appeal 
was  properly  brought  In  this  case.  SevL'.-a 
32,  Ann.  Oode,  gives  an  appeal  to  the  sa- 
preme court  from  any  final  Judgment  of  a 
circuit  court  In  a  civil  case.  Where  the  suir 
is  brought  in  a  circuit  court.  It  is  not  nec*?s- 
sary  that  the  amount  involved  should  l-e 
more  than  $50,  as  Is  tbe  case,  under  se<-T._o 
85,  of  causes  orlgluating  before  a  Justice  of 
the  i}eace. 

2.  We  are  of  the  opinion  that  the  b<»flrj 
of  supervisors  of  Marshall  county.  nuilfV 
section  289,  Ann.  Code,  bad  no  power  to  de- 
cree the  milldam  of  Cawthom  a  nuisju-* 
and  that  the  proceedings  of  said  board  Is 
reference  to  that  matter  were  propt'rly  cs- 
cluded  from  the  Jury.   But  nevertheless,  tie 
law  is  quite  uniformly  held  to  be  that  a  per- 
son Injured  by  a  private  nuisance  may.  of 
his  own  authority,  abate  such  nulsaii'V. 
Water  runs,  and  ougbt  to  run,  as  it  was 
wont  to  run,  Is  a  principle  of  tbe  comni.>c 
law.    Every  proprietor  of  the  sol!  thr.Dr.pt 
which  a  stream  passes  has  a  right  to  hav? 
It  run  in  Its  natural  current  without  diminn- 
tiou  or  obstruction.   The  difference  of  leve! 
between  the  surface  where  the  stream  first 
touches  his  land  and  the  surface  where  it 
leaves  It  is  the  privilege  or  water  power, 
whicb  the  proprietor  may  use  and  arpp> 
prlate  in  any  way  desired  by  him  for  his  ad- 
vantage, witliout  Interruption  on  the  part 
of  others;  and  any  Interference  on  the  part 
of  others  will  subject  the  wrongdoer  to  aD 
tbe  consequences  Imposed  by  law  thereon. 
An  Inferior  proprietor  may  not,  by  any  dnm. 
however  useful  to  him,  throw  back  the  wa- 
ter  In  any   appreciable  degree,  bowerpr 
small,  npon  the  proprietor  above  him;  and 
if  he  do  BO,  he  would  be  guilty  of  an  acticc- 
ebie  nuisance,  for  which  a  remedy  is  pnv 
vided.   Ang.  Water  Courses,  c.  4.    A  priv.iw 
nuisance  may  be  abated  by  any  person  in- 
jured thereby.   If  the  nuisance  be  by  rpilu- 
ent  water  thrown  back  In  the  channel  of  li? 
stream  so  as  to  raise  the  level  of  the  wai:r 
whore  It  passes  from  his  land,  thereby  c 
minlsliing  his  waterpower.and  such  rei'u.:-  - 
of  water  is  caused  by  a  dam  or  obstruuL  o 
made  by  the  inferior  proprietor,  he  may,  ..{ 
his  own  authority,  enter  upon  tbe  land 
the  inferior  proprietor,  and  remove  so  n:'j.  b 
of  the  dam  or  other  obstruction  as  cnu—i 
tiie  refluent  water.    This  redress,  like  et- 
ery  redi-ess  which  a  party  may  do  for  him- 
self, must  be  exercised  reasonably,  wltbiin: 
strong  hand,  and  must  not  exceed  the  me:iv 
ure  of  right  And  the  right  Is  to  remove  oriiy 
so  much  of  the  dam  or  obstruction  as  ""..i 
free  the  stream  on  bis  own  land  from  re'- 
luent  water  caused  by  rach  dam  or  i»b- 
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strnctioD.  The  right  of  Lllea  was  only  to 
remove  so  much  of  Cawthorn's  dam  as 
makes  It  a  Duisance  to  lilm;  that  Is,  to  stop 
the  reflnence  of  the  water  of  Cold  Water 
river  upon  his  (Ules')  land.  We  append 
tbe  following  authorities  as  sustaining,  In 
our  view,  the  doctrine  here  announced:  3 
Bl.  Comm.  6;  Wright  v.  Moore.  S2  Am.  Dec. 
735;  Add.  Torts,  396;  Perry  v.  Fltzhowe.  5S 
E.  C.  L.  776;  Cooper  v.  Marshall,  1  Burrows, 
207;  Boherts  t.  Rose.  L.  B.  1  Exch.  89;  -Wood, 
Xuis.  I  834.  The  case  below  did  not  pro- 
ceed npon  the  principles  herein  stated, 
wherefore  the  verdict  Is  annulled,  and  the 
judgment  is  reversed,  and  the  case  la 
manded  for  a  new  trUU. 


MdNNIS  V.  PACB  et  aL 
(Sopreme  Court  of  MIssisBippi.  May  13,  1901.) 

VERRT—UCENSE—PROTBCTION— INJUNCTION 
—APPEAL  AND  BRSOR. 

1.  A  free  bridge  over  a  river  became  Impas- 
sable, and  the  supervlBors  licensed  plaiutia  to 
establish  and  operate  a  ferry  for  five  mouths. 
The  ferry  was  established  when  defendants, 
without  license,  set  np  a  ferry  a  short  distance 
from  plaiatiffs.  for  their  own  use,  and  for  the 
use  of  such  persona  as  chose  to  cross  there, 
and  received  pay  when  voluntarily  offered. 
Beld,  that  plaintiff,  having  given  bond  and  pro- 
cured license,  was  entitled  to  the  protection  of 
the  law,  and  that  defendants  should  be  enjoin* 
ed  from  operating  their  ferry,  aud  required  to 
comppnsate  plaintiff  for  the  tolls  wluch  they 
had  diverted  from  liim. 

2.  Where  plaintiff  is  licensed  to  operate  a  fer- 
ry because  'a  free  bridge  has  become  impassa- 
ble, his  right  to  enjoin  the  operatioQ  of  a  rival 
ferry,  set  up  by  defeQdants  without  license,  is 
not  affected  by  the  fact  that  his  ferry  is  not 
placed  precisely  at  the  brolten  bridge. 

3.  Where  plaintiff  was  licensed  to  operate  a 
ferry  for  five  months,  and  an  injunction  to  re- 
strain defendants  from  oi>eratiug  a  rival  ferry 
was  dissolved,  the  decree  dissolving  the  injunc- 
tion will  not  be  disturbed  on  appeal,  where 
plnintiff's  iiceuse  had  espired  before  the  appeal 
was  heard,  thoufrh  he  was  entitled  to  the  in- 
Junction  while  his  licease  lasted. 

Appeal  from  chancery  court.  Perry  county; 
N.  C.  Hill,  Chancellor. 

"To  be  officially  reported." 

Action  by  D.  D.  Mclnnls  against  J.  M. 
Pace  and  50  others  to  restrain  them  from  op- 
erating a  rival  ferry,  and  for  damages.  From 
a  decree  dissolving  an  injunction,  plaintiff  ap- 
peals. Affirmed. 

Alexander  &  Alexander  and  S.  E.  Travis, 
for  appellant.  McWilUe  &  Thompson  and 
HartOeld  &  McLanrln.  for  appellees. 

TERRAL,  J.  The  free  bridge  over  Leaf 
Tlver  on  the  Augusta  and  Hattlesburg  public 
road  became  Impassable  In  the  spring  of  1900 
by  Injuries  suffered  from  high  water,  whea 
the  board  of  supervlsoi's,  in  order  to  provide 
a  crossing  over  the  river  until  the  bridge 
could  be  repaired,  established  a  ferry  in  lieu 
of  said  bridge,  and  authorized  its  operatlcm 
by  the  plaintUf  below,  the  appellant  here. 
The  license  to  c^erate  a  fmy  was  granted 


April  SO,  1900,  and  was  to  continue  for  flTe 
months  only.  The  apiwllaut  provided  him- 
self with  a  flat  and  the  necessary  and  usual 
equipments  of  a  ferry,  at  some  expense,  but 
located  the  site  of  It  at  a  point  on  the  river 
about  100  yards  below  the  bridge  site,  where 
for  many  years  before  the  building  of  the 
bridge  a  ferry  was  used  for  passage  ova: 
the  river.  The  appellant  owned  the  land  on 
the  west  side  of  the  river,  and  obtained,  for 
a  consideration,  the  permission  of  the  owner 
of  the  land  on  the  east  side  of  the  river  to 
cross,  and  use  a  landing  on  that  side  of  the 
river,  and  to  connect  It  with  the  public  road 
leading  to  Augusta.  The  defendants.  In  open 
disregard  of  the  plaintiff's  right,  set  up  a 
ferry  across  the  river  a  few  hundred  yards 
above  the  bridge  site,  and  operated  it  tor 
th^r  own  use  and  for  the  use  of  such  per- 
sons as  chose  to  cross  there,  and  from  whom 
they  received  pay  when  voluntarily  ottered. 
The  appellant  en](dned  the  defendants  from 
operating  their  ferry  as  a  public  ferry,  and 
claimed  to  be  remunerated  by  them  for  the 
damages  sustained  by  their  misconduct  The 
injunction  was  dissolved  September  6,  1900, 
and  from  that  decree  an  appeal  was  taken. 

A  public  ferry  cannot  be  erected  and  op- 
erated in  this  state  without  a  special  license 
therefor,  and  such  license  bestows  upon  the 
licensee  the  exclusive  right  of  such  ferry,— 
exclusive  as  to  all  persons,  except  that  the 
board  of  supervisors  may  establish  as  many 
ferries  as  public  convenience  may  require  at 
the  same  or  adJacNit  places  of  crossing.  Ev- 
ery such  licensee,  however.  Is  required  to  give 
bond,  with  security,  for  the  p^formance  of 
the  obligations  assumed  by  him,  which  Im- 
pose upon  him  the  duties  of  Iceeplng  a  proper 
and  safe  boat  and  eqtilpments,  of  his  con- 
stant attendance  at  the  ferry,  and  of  the  due 
and  speedy  transportation  over  it  of  all  per- 
sons and  property  desired  to  be  ti'ansported; 
and  to  secure  these  and  otb^  stringent  du- 
ties required  of  him  he  is.placed  under  heavy 
itablUtiea,  civil  and  criminal,  for  their  per^ 
formance,  all  of  which  Is  necessary  for  the 
public  convenience;  and  as  a  remuneration 
for  hlB  services  and  liabilities  he  is  allowed 
a  fixed  rate  of  ferriage.  The  right  secured  to 
the  licensee  Is  a  legal  right,  created  by  public 
law,  and  not  to  be  Infringed  except  tb» 
authwl^  of  the  state  Itself.  And  such  right 
would  be  of  no  avail  unless  the  party  holding 
it  Is  protected  by  law  in  its  enjoyment.  In- 
deed, it  Is  a  maxim  of  law  that  there  Is  no 
right  without  a  remedy,  for  **whensoever  the 
law  giveth  any  right,"  says  Coke,  'It  also 
giveth  a  remedy."  Go.  Lift  60.  The  ferry 
right  of  appellant  should  have  secured  to  blm 
the  tolls  lost  to  him  the  Infringement  of 
his  right  by  the  defendants,  and  they  should 
i  make  him  whole  for  the  damages  that  he  has 
sustained,  to  be  measured  by  the  amount  of 
tolls  diverted.  There  seems  to.  be  made  a 
claim  by  the  defendants  that  theirs  Is  a  pri- 
vate ferry.  The  drcumstances  repel  such 
claim,  and,  if  It  be  true,  It  must  be  smtijcHrted 
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by  picver  evidence.  If  tiielr  ferry  would 
bare  been  maintained  by  tbe  defendant!  even 
If  tbe  steel  bridge  were  In  repair  and  fit  for 
use,  tbere  li  probable  room  for  contention 
tbat  it  was  a  indTate  ferry;  but  If  It  was  ee- 
tabllshed  in  conseauence  of  the  bridge  being 
broken,  and  would  not  bare  beL>u  used  by 
them  if  the  bridge  was  passnblc.  then  it  is 
but  a  device  to  wrong  the  appellaut,  and  It  is 
an  Intriugement  of  the  riglit  secured  to  him 
by  tbe  public  authority.  Tbe  fact  tbat  tbe 
ferry  of  appellant  is  not  placed  prscisely  at 
the  broken  bridge  does  not  infect  with  any 
infirmity  his  fei'ry  prlrllp;;e,  because  of  tbe 
well-known  rule  of  law  thai;  where  the  pub- 
lic way  Is  for  any  cause  impassable,  tbe  pub- 
lic hare  a  right  to  pnss  over  adjacent  lands 
iu  onlcr  to  continue  their  Journey,  and  to  do 
so  as  long  as  tha  necessity  continues.  An  in- 
junction agalu&t  the  infringement  of  a  ferry 
right  la  a  common  prerentire  rem3dy  for 
such  grievance,  and  was  properly  gi'onted 
here,  and  was  erroneously  dissolved;  but,  in- 
asmuch as  the  right  of  appellant  to  iterate 
his  ferry  expired  34  days  after  the  Injunction 
was  disRolred,  It  will  not  be  reinstated,  as  the 
light  to  It  is  now  gone  by  limitation  of  time. 
Livingston  v.  Van  Ingen,  8  Johns.  ft^\  Young 
V.  Hnri-issn,  6  Ga.  141;  Bridge  Co.  v.  Paige. 
38  Am.  Rep.  414;  SomervIUe  T.  Wimbtsta, 
7  Grat.  20f>;  Newton  t.  Cubltt,  104  E.  O.  L. 
itO;  Smith  T.  Harking,  3  Ired.  Kq.  613;  Stark 
v.  McOowen,  1  Nott  &  McC.  3S7;  Sullivan  t. 
Snpervtaors,  68  Miss.  800.  We  are  of  the 
opinion  that  the  Injunction  was  improperly 
dissolved,  but,  as  the  right  to  it  has  now 
passed,  the  decree  will  not  be  disturbed,  and 
the  case  Is  remanded  for  further  proceedings 
In  accordance  with  the  prluclples  herein  an- 
nounced. 


GLENN  v.  ADAMS. 
(Sapreme  Court  of  Alabama.   Feb.  18.  1901.) 
TRESPASS  —  CUTTING.  TKEKS  ON  ANOTHER'S 
LAND— PENALTY— INSTRUCTIONS. 

1.  One  who  cuts  trees  on  the  land  of  another, 
but  who  at  the  time  of  such  cutting  is  under 
the  honest  belief  that  the  land  is  his  own,  or 
that  it  18  the  land  of  a  third  persoa  who  has 
consented  to  such  cutting  on  his  land,  is  not 
liable  for  the  penalty  prescribed  by  statute 
(Code.  §  4137). 

2.  In  an  action  to  recover  the  statutory  pen- 
alty for  cuttinr;  trees  from  the  land  of  another, 
where  the  evidcace  tends  to  show  that  at  the 
time  of  the  cuttintr  the  defendant  believed  that 
the  land  from  which  the  trees  were  cut  be- 
longed to  a  third  party,  who  had  instructed  him 
to  cut  said  trees,  a  charge  is  properly  refused 
which  instructs  the  jury  tliat  if  they  "believe 
from  the  evidence  that  the  defendant  cut  the 
trees  charged  in  the  complaint  willfully  and 
knowingly,  without  plaintilf'a  consent,  then  the 
verdict  must  be  for  the  plaintiff";  such  charge 
being  mii^lpadlng,  and  failiag  to  hypothoKize 
that  the  defenrlunt  willfully  and  linowingly  cut 
trees  on  plaintiff's  land  without  her  consent. 

Appeal  from  clrcnlt  court,  Henry  county; 
J.  W.  Foster.  Judge. 

Action  by  Lu<7  W.' Adams  against  J.  A. 
Glenn  and  O.  T.  Dannelly.   Judgment  for 


plalntur  against  defendant  Olenn,  and  he  »^ 

peals.  Reversed. 

This  action  was  brought  to  recover  the  stat- 
utory penalty  for  Iiuowingly  entering  u^-a 
lands  of  the  plaintiff  and  willfully  cutmz 
pine  trees  thereon  without  the  consent  of  tL^ 
plaintiCT.  The  defendants  pleaded  the  pin- 
oral  Issue,  and  the  cause  was  tried  upoD 
sue  Joined  upon  this  plea.  The  evidence  <  □ 
the  part  of  tbe  plaintiff  tended  to  show  tL^t 
the  lands  on  which  the  trees  were  cut  tie- 
longed  to  the  plaintiff;  that  they  were  cut  br 
the  defendants,  or  their  employfis  under  ttiei: 
liistruction;  aud  that  she  bad  never  gireo 
them  consent  to  cut  the  trees  from  her  ealj 
lands.  The  evidence  for  the  defendants  tenl- 
ed  to  show  tbat  the  defendant  Glenn  bal 
Instructions  from  one  Reed  to  cut  the  tim  >-: 
from  his  lands,  aud  tbat  Gleun  pointed  t!-.t 
the  land  upon  which  the  cutting  was  done  to 
his  co-defendant,  Dannelly,  and  told  biia 
that  It  was  Reed's  land,  aud  he  bad  iastn:^ 
tlons  from  Reed  to  cut  the  trees  therefri'c:: 
that  the  trees  were  cut  from  the  lands 
pointed  out  by  the  employes  of  tbe  def-^nJ- 
ant;  and  that,  at  the  time  of  pointing  out 
lands  and  of  cutting  th?  trees  Glenn  bel)e^>-a 
that  It  was  Reed's  laud,  from  which  he  hai 
instructed  his  co-defendant  to  have  the  tre^s 
cut  and  from  which  the  trees  were  cut  Up- 
on the  introduction  of  all  the  evidence,  thi^ 
court  at  the  request  of  the  plaintiff,  gave  ti- 
the Jury,  among  others,  the  folloT\-ia;i  wriii-a 
charge:  "(3)  If  the  Jury  believe  from  tie 
evldeuce  that  the  defendants  cut  tbe  tt\-e; 
charged  in  the  complaint  willfully  and  kn"^- 
iugly,  without  plaiutiffs  consent,  then  th^ir 
verdict  must  be  for  the  plaintiff."  Tbe  de- 
fendants separately  excepted  to  the  givine  of 
each  of  the  charges  requested  by  the  p):.ld- 
tiff.  and  also  separately  excepted  to  tiie 
court's  refusal  to  give  the  following  charge 
requested  by  them:  "(2)  If  the  Jury  belitv? 
from  the  evidence  that  the  defendants  en- 
tered upon  the  land  of  plaintiff  and  cut  trt'^-i 
growing  thereon  under  the  honest  impres-^;  a 
that  It  was  the  land  of  another,  who  l.;i3 
given  Glenn  permission  to  cot  down 
trees  on  his  land,  then  they  must  fiud  for  tt^ 
defendants."  There  were  verdict  and 
meut  for  the  plaintiff  against  Glenn.  an<i  \ 
verdict  and  Judgment  in  favor  of  the  defiDl- 
aut  Dannelly.  The  defendant  Glenn  app-=.il*. 
and  assigns  as  error  tha  giving  of  the  sev^  riJ 
charges  requested  by  tbe  plaintiff,  and  i  < 
rern}^a1  to  give  tbe  charge  requested  by  tte 
defendants. 

H.  A.  Pearce,  for  aiveUuib 

McCLELLAN,  O.  J.  One  who  cuts  trees  c^n 
the  land  of  another,  but  who  at  the  time  ls 
under  tbe  btMaest  belief  that  tbe  land  is  IiU 
own,  or  that  It  is  the  land  of  a  third  p&t-^ 
who  has  coDsmted  to  such  cutting  on  2^ 
land,  is  not  liable  for  the  penalty  preacri: 
by  section  4187  of  the  Code.  Russell  Iri'T. 
13  Ala.  181;  Cable  Ca  t.  Leaolr,  107  Ala. 
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18  South.  266;  Willlaiua  t.  Hendricks.  115 
Ala.  277.  22  South.  439.  The  second  cbarge 
requested  by  defendant  should  therefore  have 
l>eDn  given. 

Charge  3  given  for  plaintiff,  when  referred 
to  the  evidence,  Is,  to  say  the  least,  mislead- 
ing. A.-  may  willfully  and  knowingly  cut 
trees  which  are  in  fact  on  the  land  of  C,  and 
without  C.'s  c(msent,  and  yet  not  Incur  the 
statutory  penalty,  if  he  did  not  know  It  was 
the  land  of  C,  but  supposed  It  was  his  own, 
or  that  It  was  D.'s,  aud  D.  bad  consented  to 
A.*s  cutting  trees  off  his  land.  The  charge 
should  have  hypothesized  that  the  defendant 
willfully  and  knowingly  cut  tre«  on  plaln- 
tlfTs  land  wittaoat  her  consent  Beveraed 
and  remanded. 


WATSON  T.  BEBD. 
Supreme  Court  of  Alabama.   Feb.  18,  1901.) 
DECEIT— BVIDKNCB— INSTRUCTIONS. 

1.  In  ao  actioQ  to  recover  damages  for  de- 
ceit alleged  to  have  been  practiced  by  the  de- 
fendant In  the  exchange  of  a  horse  to  the  plain- 
tiff, where  there  is  a  disputed  question  of  fact 
as  to  whether  the  contract  of  exchange  was 
made  with  the  plaintiff,  or  with  her  hasband 
individually,  whom  the  plalntitTs  evidence  tend- 
ed to  show  was  acting  as  hi-r  agent,  the  fact 
that  the  defendant  had  made  a  proposition  of 
settlement  is  admissible  in  evidence  as  bearing 
np<m  such  disputed  qnestien,  aod  la  not  open 
to  the  objection  that  it  was  a  proposition  of 
compromise  which  was  not  efEected  or  consum- 
mated. 

2.  In  an  action  seeking  to  recover  damages 
for  deceit  alleged  to  have  been  practiced  by  the 
defendant  In  the  exchange  of  a  horse  to  the 
pluiutiS,  where  the  testimony  for  the  plaiutiff 
tended  to  show  that  the  contract  was  partly 
verbal  and  partly  written,  and  that  the  written 
agreement  related  only  to  the  difference  in  sup- 
posed value  of  the  horses  exchanged,  and  was 
Intended  to  secure  the  payment  of  this  differ- 
ence, but  did  not  purport  to  set  out  the  whole 
contract,  a  charge  is  properly  refused  which 
predicates  the  right  of  the  defendant  to  a  ver- 
dict upon  the  jury  believing  that  the  said  writ- 
ten agreement  introdaced  in  evidence  contained 
the  whole  contract  between  the  parties. 

8.  In  sad)  a  case,  where  there  was  evidence 
tending  to  show  that  the  defendant  practiced 
deceit  in  the  exchange  of  the  horse  with  the 
plaintiff,  the  general  affirmative  charge  request- 
ed is  properly  refused. 

4.  In  snch  a  case,  where  there  was  a  disputed 
question  of  fact  as  to  whether  the  contract  of 
exchange  was  made  by  the  defeadant  with  the 
plaintiff,  or  with  her  husband  individually, 
whom  the  evidence  of  the  plaintiff  tended  to 
show  acted  as  her  agent  la  the  transaction,  a 
charge  which  instructs  the  jury  that  if  they  be- 
lieve "from  the  evidence  that  the  defendant 
never  traded,  sold,  or  exchanged  horses  with 
the  plaintiff,  then  they  must  find  for  the  de- 
fendant," is  properly  refused  as  having  a  ten- 
dency to  mislead  the  jury,  since  it  takes  no  ac- 
count of  the  alleged  agency  of  the  plaintiff's  hus- 
band In  oondactiog  the  negotiation  with  the  de- 
fendant. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  WUkerson,  Judge. 

Action  by  ^rglnla  Beed  against  Jack 
'^VltsoIL  On  appeal  from  n  Justice,  T«>dict 
for  plalnUS;  and  defendant  appeals.  Affirm- 
ed. 


This  was  an  action  of  deceit,  to  recover 
damages  for  deceit  In  the  sale  of  a  horse. 
The  suit  was  originally  commenced  In  a  jus- 
tice of  the  peace  court,  and  from  a  judgment 
rendered  therein  In  favor  of  the  defendant  an 
appeal  was  taken  to  the  city  court  by  the 
plaintiff.  In  the  city  court  the  cause  was 
tried  upon  Issue  joined  upon  the  plea  of  not 
guilty.  P.  G.  beed,  the  husband  of  the 
plaintiff,  upon  being  examined  as  a  witness 
testifled  that,  acting  as  the  agent  of  his  wife, 
Virginia  Reed,  he  traded  a  pony  which  was 
his  wife's  property  to  Jack  Watson,  the  de- 
fendant, for  a  horse,  and  "agreed  to  give 
Jack  Watson  fS  as  boot  between  the  pony 
and  the  horse  Jack  Watson  let  him  have"; 
that  the  horse  traded  to  him  by  Jack  Watson 
had  a  knot  on  his  neck,  and  that  in  the  trade 
It  was  agreed  that  two  dollars  was  tc^  be  de- 
ducted If  such  knot  did  not  get  well  In  three 
weeks;  that  in  the  trade  he  acted  solely  as 
the  agent  of  hi^  wife,  the  plaintiff,  and  told 
Watson  that  be  was  acting  as  such  repre- 
sentative of  his  wife;  that  Watson  repre- 
sented the  horse  to  be  all  right  and  war- 
i-auted  him  to  be  sound  In  every  way,  with 
the  exception  of  the  knot  on  his  neck,  and 
that  he  agreed  to  take  the  horse  back  if  he 
did  not  prove  all  right;  that  the  agreement 
as  to  the  payment  of  the  eight  dollars  as  dlf- 
fer«ice  between  the  horse  was  reduced  to 
writing  and  signed  by  the  witness  P.  G. 
Beed,  and  Its  execution  was  attested  by  two 
wltnessea  This  written  agreement  was  In- 
troduced In  evidence,  and  was,  exclusive  of 
the  signature  and  Its  attestation.  In  words 
and  figures  as  follows:  "Birmingham,  Ala., 
June  8th.  1898.  Sixty  days  after  date,  I 
promise  to  pay  Jack  Watson  e^ht  ($8.00) 
dollars.  It  being  the  value  of  the  difference 
In  a  horse  which  the  said  Watson  traded 
to  me.  The  title  of  said  horse  Is  to  remain 
in  said  Watson  until  paid  for.  Said  horse 
Is  about  10  years  old,  about  16  hands  high, 
and  dark  bay.  The  further  condition  is  that 
said  horse  has  a  knot  under  his  throat,  and 
if  said  knot  does  not  disappear  In  three 
weeks  said  Watson  is  to  deduct  $2.00  from 
the  $8.00."  P.  G.  Reed  then  testified  that 
the  horse  traded  to  him  by  the  defendant  did 
not  prove  sound,  but  was  weak  in  the  back, 
and  otherwise  unsound  and  unfit  for  use,  and 
that  he  offered  to  return  the  horse  to  W^at- 
son,  who  declined  to  take  bim.  and  that  the 
horse  proved  useless  and  worthless  to  the 
plaintiff,  and  finally  died;  that  the  pony 
which  belonged  to  the  plaintiff  and  was  trad- 
ed to  the  defendant  was  worth  between  $30 
and  $40,  while  the  horse  traded  to  the  plain- 
tiff was  not  worth  exceeding  $15  or  $20. 
Virginia  Reed,  the  plaintiff,  as  a  witness  In 
her  own  behalf,  testified  that  she  owned  the 
pony  traded  to  the  defendant,  and  autnor- 
ised  her  husband  to  trade  the  pony.  She 
also  testified  that  the  horse  traded  to  her 
by  the  defradant  was  broken  down  and  unfit 
for  service;  that  she  saw  the  defendant  sev- 
eral timea  and  told  him  that  the  horge  be 
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traded  her  wu  nnsoimd,  and  offered  the 
horae  back,  and  demanded  tbe  return  of  the 
pony  traded  to  bim;  that  tbe  defendant  came 
to  ber  and  aaJd  tbat  be  would  let  her  have 
a  cow  and  calf  if  she  would  pay  him  $10, 
and  "this  would  settle  the  whole  matter"; 
that,  after  looking  at  tbe  cow  and  calf,  she 
concluded  to  take  them,  but,  upon  offering 
to  pay  the  defendant  the  |10,  he  refused  It. 
and  declined  to  let  ber  have  tbe  cow  and 
calf  aa  he  had  agreed  to  do.  As  recited  in 
tbe  bill  of  exertions,  "defeudaut's  counsel 
objected  to  this  evidence,  and  moved  to  ex- 
clude the  same,  concerning  any  offer  by  de- 
fendant of  the  cow  and  calf  and  ten  doUara 
In  settlement  of  matter,  upon  the  followng 
grounds:  (1)  Because  it  is  irrelevant  and 
Immaterial;  <2)  because  it  was  an  offer  of 
compromise  which  was  not  consummated  or 
agreed  to  by  both  parties;  (3)  because  it  al- 
ters and  varies  and  adds  to  tbe  writtra 
agreement  between  the  prfrties,  dated  June 
8,  1898."  Tbe  court  overruled  tbe  objec- 
tion and  motion,  and  to  this  ruling  tbe  de- 
fendant duly  excepted.  Tbe  defendant,  as  a 
witness  in  bis  own  behalf,  testified  tbat  be 
traded  the  horse  with  P.  G.  Heed,  and  tbat 
fae>  did  not  know,  nor  was  he  Informed,  that 
aald  P.  G.  Beed  represented  Virginia  Beed; 
that  the  written  contract  Introduced  in  evi- 
dence was  the  tmly  contract  made  between 
the  parties;  that  at  the  time  of  makli^  the 
trade  he  told  P.  a.  Beed  that  tbe  horse  he 
was  trading  him  would  have  to  be  cared 
for  and  treated;  and  that,  after  P.  G.  Beed 
went  to  have  a  veterinary  su^eon  examine 
the  horse,  he  signed  tbe  contract  and  trad- 
ed tor  the  borse.  The  defendant  further 
testified  that,  when  he  beard  that  Yli^nla 
Beed  was  complaining  about  her  husband 
having  traded  her  horse,  tor  tbe  purpose  of 
Ji  settlement  of  the  matter  he  offered  to  let 
ber  have  a  cow  and  calf  upon  the  payment 
of  110,  and  that  this  proposition  was  made 
in  ordw  to  effect  a  aettlouent  of  all  cont«i- 
tlons  between  them,  but  that  sba  only  of- 
fered |8,  and  refused  to  give  more.  There 
were  other  witnesses  Introduced  for  tbe  de- 
fendant, who  corroborated  bis  testimony  as 
to  bl8  not  warranting  the  horse  traded  to 
P.  G.  Beed  to  be  sound.  The  defendant  re- 
quested the  court  to  give  to  tbe  Jury  the  fol- 
lowing written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  "(1)  If  tbe  Jury  believe  tbe 
evidence,  they  must  find  for  the  defendant. 
(2)  If  the  Jury  brieve  from  tbe  evid«ice  that 
tbe  defendant  never  traded,  sold,  or  exchan- 
ged horses  with  plaintiff,  Virginia  Beed,  then 
the  Jury  must  find  for  defendant"  If 
tbe  Jury  believe  from  tbe  evidence  In  this 
case  tbat  ^e  instrument  or  agreement  dated 
June  8.  1808,  and  signed  'P.  6.  Beed,*  la  the 
c<mtract  between  the  [tsrtles,  then  tbe  Jury 
must  find  for  tbe  defendant."  There  wwe 
verdict  and  Judgment  in  favor  of  the  plaln- 
tilC,  assessing  hvr  damage  at  92& 


John  H.  Miller,  tar  appellant  Jos.  E 
Montgomery  and  H.  B.  Abemathy,  tor  st>- 
pellee. 

McCLELLAN,  C.  J.  The  proposition  of 
tlement  made  by  Watson  to  Virginia 
had  a  bearing  upon  tbe  disputed .  quei^ti-m 
of  fact  as  to  the  contract  having  been  u^^i 
I  with  her  or  with  P.  G.  Beed,  and  it  was  no: 
i  open  to  the  motion  to  exclude  and  tlie  c^- 
I  Jectlon  aa  to  toeiog  a  proposition  of  c<jL:ia- 
I  mlse.  aa  tbe  motion  to  exclude  and  iiL« 
ground  thereof  were  formulated  by  de^tni 
ant  On  the  testimony  of  P.  G.  Beed.  tie 
contract  was  partly  verbal  and  partly  writ-  i 
ten,— verbal  In  its  main  features,  and  wnr 
;  ten  only  as  to  the  difference  in  Bupirti>eJ 
values  of  tbe  horses  exchanged,  the  writ.::^ 
being  Intended  to  secure  tbe  payment  of  tli  > 
difference  to  Watson;  and  the  papa  d'<-- 
not  purport  on  its  face  to  set  out  tbe  wt< 
contract  or  to  cover  aOier  of  Its  terms  ttm 
those  bearing  upon  the  boot  Watson  was  to 
receive.  On  this  state  of  case,  the  trbl 
court  properly  refused  diarge  4  requested  b.r 
defendant  The  evidence  of  P.  G.  Beed  trad 
ed  to  make  out  a  case  of  deceit  on  the  lun 
of  Watson  In  the  exchange  of  the  horb«i. 
Hence  the  aflirmative  charge  for  defend- 
ant could  not  be  given.  Charge  2  requested 
by  defendant  might  have  misled  the  Jurr 
into  findbig  that  no  contract  was  made  witt 
tbe  plaintiff,  from  the  fact  that  the  trji:« 
action  was  between  Watson  and  P.  G.  Bl^ 
taking  no  account  of  the  latter's  alleged 
agency  tor  plaintiff.  Affirmed. 


HUSKBT  V.  STATB. 
(Supreme  Comt  of  Alabama.  Feb.  16.  1001.) 

GBIUINAL  ULW—GONTINUANCB— ABSENT  WH- 
NES8ES— DISCRETION  OF  COURT— ULK- 
CENY— BVIDBNCE^-INSTRUCnONS. 

1.  An  application  for  a  coatinuance  in  a  cnn 
inal  CB8P  on  account  of  abaeot  witnesses  \s  i6- 
dressed  to  tbe  dlscretioD  of  the  trial  court.  »i>i 
Its  refusal  ia  not  revisable  on  appeal,  unlcti.'i  ; 
is  plainly  shown  that  there  was  an  abuse 
such  discretion  by  the  trial  court 

2.  Where  an  application  for  a  continuance  U 
made  by  the  defendant  in  a  crimiDal  case  "n  ac- 
count of  the  absence  of  some  of  his  witiif--^-'. 
and  tbe  state  limits  the  Bbowins  made  by  xbi 
defendant  as  to  what  tbe  absMit  witD«-'i«n 
would  testify,  if  present  and  there  are  liL- 
cloBed  no  facts  which  show  that  the  abspuce  tf 

I  the  witnesses  Is  prejudicial  to  the  defending 
the  refusal  of  tbe  application  for  a  continDucn 
is  not  erroneous. 

8.  Where  the  role  for  the  exclusion  of  irt- 
neRBPS  from  the  court  room  Is  invoked.  It  l- 
withio  the  sound  discretion  of  the  court  to  n 
low  any  one  of  tbe  witaesaes  to  reraain  ia  Jh- 
court  room  during  the  examination  of  the  ■  :> 
ers;  and  the  exercise  of  this  discretion  is  v. 
reviewable  on  appeal. 

4.  The  constitutional  froaranty  tbat  in  crir>  - 
nal  prosecutions  "the  accused  has  the  right  tii 
heard  by  himself  and  counsel,  or  either."  is 
infringed  by  the  court  exercising  the  pow^r  t  ' 

I  reeulate  bin  right  of  argument  by  reasunat-' 
rules  and  limitation;  aim  in  a  ease  where  tt; 

'  evidence  is  not  voiumiaous  and  intricate,  tc<i 
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tSko  law  is  plain,  a  limitation  of  thtt  aj^umeat 
of  counsel  for  defendant  to  one  hour  and  a  half 
ia  not  an  unreasonable  exercise  of  the  discre- 
tion  of  the  court  and  constitutes  no  error. 

5.  On  a  trial  under  aa  indictment  for  larceny, 
where  a  witness,  who  was  ahown  to  be  a  cos- 
Btable  and  to  bare  been  charged  with  the  duty 
of  arrestiu  the  defendant,  testified  Uiat  he 
went  to  a  desinated  place  to  look  for  and  ar- 
rest the  defendant  and  that  he  made  iaguiries 
for  him,  the  further  statement  by  such  witness 
tbat  be  had  a  warrant  for  the  defendant  is  not 
incompetent  and  subject  to  be  excluded  on  the 
ETound  that  the  warrant  itself  was  the  best  erl- 
dence. 

6.  A  charge  reouested  by  the  defendant  in  a 
criminal  case,  which  singles  out  and  gives  spe- 
cial prominence  to  a  part  of  the  evidence.  Is 
properly  refused. 

7.  On  a  trial  under  an  indictment  for  lar- 
ceny of  a  cow,  where  there  is  evidence  tending 
to  show  a  conspiracy  between  the  defendant 
and  another  person  to  steal  and  dispose  of  the 
cow,  a  charge  which  ignores  this  tendency  of 
the  evidence  and  predicates  the  defendant's 
right  of  acquittal  npon  the  fact  that  the  cow 
was  taken  and  disposed  of  by  snch  other  per- 
son is  erroneous  and  properly  refused. 

8.  In  such  a  case,  a  charge  which  instructB 
the  jury  that  if  they  have  "a  reasonable  doubt 
aa  to  whether  this  defendant  or"  the  other  per- 
son who  the  evidence  tends  to  show  conspired 
with  the  defendant  to  steal  and  dispose  of  the 
cow  "took  the  cow  with  the  intoit  to  steal  it, 
then  it  is  your  duty  to  acquit  the  defendaat, 
is  erroneous  and  properly  refused.  * 

9.  Id  such  a  case,  a  charge  which  Instmcta 
the  jury  that  if  they  "believe  from  the  evidence 
that  the  defendant  had  a  good  reason  to  be- 
lieve that  the  cow  was  the  property  of  Wat- 
son," between  whom  and  the  defendant  there 
was  eridenoe  tending  to  show  there  was  a  con*- 
spjracy  to  steal  and  dispose  of  the  cow,  "their 
Terdict  should  be  for  the  defendant,"  u  erro- 
neous and  properly  refused. 

Appeal  from  circuit  court,  Colbert  county; 
.  El.  B.  Almon,  Judge. 

Bob  Huskey  was  couTlctad  (tf  larceny,  and 
appeals.  AiBimed. 

Whan  the  ease  was  called  for  trial,  the  bill 
of  exeeptloos  redteB  that  "defendant  mored 
the  oourt  to  grant  Mm  a  coutinnanoe  of  the 
cause  on  tiie  gEoanOi  that  three  of  his  wlt- 
neeaes  were  abaent  and  unable  to  attend  the 
court,  Tls.:  B.  P.  Hnsfcey,  John  Hnskey  and 
J.  P.  Stenfleld;  and  defendant  i^ved  by  the 
cletk  tbat  ttie  witnesses  bad  be^.duly  sum- 
moned and  offered  to  pxoTa  that  th^  were 
sick  In  bed  and  unable  to  attend  efturt  The 
court  rtfused  to  grant  a  continuance,  and 
put  the  state  ttpon  a  written  admission  of 
what  the  defendant  expected  to  prove  by  the 
absent  wttneaces,  and  forced  the  defendant 
Into  a  trial  of  the  case.  To  this  -ruling  and 
actim  nt  Uie  court  the  defendant  duly  ex- 
cepted." After  tbe  witneesea  were  Bwtwn, 
the  defoidant  moved  the  court  to  put  the 
wltoOeaoa  under  the  rule  by  exdoding  them 
fton  the  court  room  durUig  the  examination 
at  the  wUneMes.  The  eourt  refused  to  put 
one  Bam  Alexander,  a  wttnen  tiw<Hii  on  be- 
balf  of  the  atate^  under  liie  rule,  and  against 
the  ot^ectlon  and  oc^itlon  of  the  defend- 
ant permitted  the  said  witness,  Bam  Alex- 
ander, "to  ranaln  In  the  court  rend  to  bear 
the  other  wttnesses  ttotUrlng  In  the  case  and 
ts  aid  (he  saiidtor  In  the  prosecutloii.'' 


T.  8TATB.  m 

XiU^  Bnraib  a  witness  for  the  etatci  testi- 
fied that  she  owned  the  cow  deacrlbed  in  the 
Indictment,  and  tbat  said  cow  bad  bew  takm 
from  her  without  her  oonewl^  and  that  she 
never  authorized  any  me  to  dispose  of  the 
cow. 

The  state  thm  Introduced  the  testimony  of  ■ 
several  witnesses  which  tended  to  show  tbat 
the  defendant  and  one  WUUam  Watson  were 
seen  driving  along  the  public  road  two  cowa, 
one  of  which  was  a  cow  owned  by  I>ucy 
Boms;  that  they  drqve  the  cows  near  the 
store  of  Sam  Alexander,  and  defendant  ^ait 
to  said  8t<Hre  and  offered  to  sell  both  the  cows 
to  saUi  Al«cander;  that  Alwander  purchas- 
ed the  cows  and  paid  the  defradant  920  for 
them;  and  there  was  other  evidence  for  ttie 
state  tending  to  show  that  after  the  sale  of 
the  cows  the  defendant  left  the  nelgUwrboed 
in  which  be  iras  living. 

The  evidence  for  the  d^ndant  tended  to 
show  that  one  of  the  cows  whicb  he  sc^  to 
Alexander  bdonged  to  bis  mothw,  and  that 
when  he  was  preparing  to  take  the  cow  to 
market  for  sale  Beuben  Watson  came  to  him 
and  said  that  lie  bad  bought,  a  cow  frosn 
Lucy  Bnnw,  and  he  wished  to  go  ^th  bim, 
the  defeodant  when  be  carried  his  mother's 
cow  to  market  foe  sale;  that  defendaat  aen- 
seated  and  he  and  Watsw  drove  the  eow 
belonging  to  deflendant's  motber  and  the  cow 
which  Watson  said  ha  pardiaaed  from  Luey 
Bums,  near  the  strae  of  Ataxander.  and  iriille 
Watson  watched  the  cows  the  defendant 
made  the  sale  of  t2tem  to  AloEander  and  de- 
livered them  to  him;  that  the  defendant  bad 
no  Interest  in  tbe  cow  which  Reuben  Watson 
said  he  purchased  from  t<ncy  Bums  and 
which  was  the  cow  described  tax  the  Indict- 
ment, and  after  tbe  sale  be  paid  Reuben 
Watson  five  doUars,  which  they  agreed  amimg 
13i«ns«lves  was  the  price  at  which  the  pow 
was  to  be  sold. 

Tbe  defmdant  Introduced  In  eridenoe  the 
rtiowlngs  of  the  absent  wltnenes.  whldb 
were  admitted  by  the  state,  and  these  slunr- 
Ings  tended  to  corroborate  the  testlmMiy  of 
title  other  witnesses^  iriio  had  testified  In  the 
case. 

During  the  ocamtinrtlob  of  one  Win  Thom- 
as, a  witness  for  tbe  rtate,  be  testlfled  that  be 
was  a  constable  In  the  bear  where  the  defend- 
ant lived,  and  tbat  after  tin  sale  of  tbe  cow 
In  question  he,  witness,  "made  a  seanA  for 
blm  and  could  not  find  him;  that  he  In- 
quired for  defendant;  that  he  had  a  warrant 
for  defendant."  The  defoidant  objected  to 
tbe  statement  of  tbe  witness  tbat  be  bad  a 
warrant  for  tbe  defendant  because  tbe  ent- 
rant was  toe  best  evidence  of  such  fact 
Tbe  court  ov^mded  this  objection.  To  this 
ruling  the  defendant  duly  excepted. 

The  bill  of  exceptions  retHtes  that  aftdr 
the  Introduction  of  aU  tile  evidence  bi  tbe 
case  **the  eourt  announced  that  he  would 
Umlt  tbe  argumoit  of  the  oounsrt  to  one 
hour  for  state  and  one  hour  and  thirty  mla- 
utae  for  defendant  DeCsndant  objeotad  to 
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this,  and  ftated  to  the  court  that  there  were 
two  attorneys  to  argue  ihe  case  tor  the  de- 
fense and  that  one  hour  and  a  half  was  not 
sufficient  time  for  them  to  present  the  case 
to  the  Jury.  The  court  refused  to  allow  de- 
fondant's  attorneys  more  than  one  hour  and 
a  half  for  the  argument  of  the  case  tor  the 
defendant,  and  the  defendant  duly  excepted." 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (1) 
"If  the  Jury  believe  from  the  evidence  tbat 
defendant  had  never  seen  the  cow  until  the 
day  before  he  and  Watson  drove  It  to  Price 
station  and  that  Reuben  Watson  told  the  de- 
fmdant  that  It  was  his  cow,  that  he  had 
bought  It  from  Lucy  Bums,  and  that  said 
Watson  got  the  proceeds  of  the  sale  of  the 
cow,  then  I  charge  you  that  your  verdict 
should  be  for  the  defendant."  (2)  "If  the 
jury  have  a  reasonable  doubt  as  to  whether 
this  defendant  or  Bauben  Watson  took  the 
cow  with  the  Intent  to  steal  it,  then  it  is 
your  duty  to  acquit  the  defendant"  (3)  "If 
the  Jury  believe  from  the  evidence  that  Wat- 
son was  interested  in  the  sale  of  the  cow  and 
received  the  money  from  the  sale,  they  should 
look  to  this  as  evidence  of  the  defendant's 
belief  that  Watson  was  the  owner  of  the 
cow,  and  that  the  defendant  acted  without 
felonious  intent"  (4)  "If  the  Jury  believe 
from  the  evidence  that  the  defendant  had  a 
good  reason  to  believe  that  the  cow  was  the 
property  of  Watson,  your  venUct  should  be 
tor  the  defendant" 

Kirk  &  Rathtf,  for  anmllant  Chas.  G. 
Blown,  Atty.  Oen^  for  the  State. 

HABAXiSON,  J.  A  continuance  of  a  cause 
Is  generally  addressed  to  the  Judicial  discre- 
tion of  the  court  and  is  of  a  class  not  re- 
vised by  a  superior  court  unless  a  plain 
case  of  the  abuse  of  such  discretion  has 
been  presented.  Walker  v.  State,  117  Ala. 
85,  23  South.  670. 

In  this  case,  the  defendant  proved  that 
three  of  his  witnesses,  whose  names  were 
given,  bad  been  duly  summoned;  and  he  of- 
fered to  prove  that  they  were  sick  In  bed 
and  unable  to  attend  court  On  these 
grounds  he  moved  the  court  for  a  continu- 
ance of  the  cause,  which  the  court  refused 
to  grant  but  put  the  state  upon  a  written 
admission  of  what  the  defendant  expected 
to  prove  by  the  absent  witnesses,  to  which 
action  of  the  court  the  defendant  excepted. 
It  was  not  offered  to  be  shown  by  the  de- 
fendant what  tliese  witnesses  would  swear 
If  present  and  that  their  evidence  was  ma- 
terial, nor  that  their  evidence  was  not  mere- 
ly cumulative  of  what  other  witnesses  would 
prove,  and  such  facts  as  would  show  that 
their  absence  would  be  prejudicial  to  him. 
The  court  required  the  state  to  admit  the 
showing  of  what  these  three  witnesses 
would  prove,  as  a  condition  of  Its  going  to 


trial,  which  showing  was  mad^  presume 
bly,  quite  as  favorable  to  the  defendant  &i 
it  could  consistently  be  made^  Their  evi- 
dence, as  appears  In  the  course  of  the  tri^L 
was  cumulative  of  that  of  other  witness-^. 
Without  more  tlian  what  here  appeaj:^,  there 
does  not  seem  to  have  been  on  abuse  of  tie 
court's  discretion  in  the  matter,  and  u 
invasion  of  the  defendant's  constitutloQa: 
right  "to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor."  Walker  * 
Case,  supra;  Davis  v.  State,  92  Ala.  2ij,  <• 
South.  «10;  Kilgore  v.  State  (Ala.)  2T  Sour  L 
4;  White  V.  State,  86  Ala.  69,  6  South.  674; 
Childress  V.  State,  86  Ala.  77,  5  Sooth.  TT-I; 
De  Arman  v.  State,  77  Ala.  10;  Terry  t. 
State.  120  Ala.  286,  25  South.  176:  Martin  r. 
State  (Ala.)  28  South.  92. 

There  was  no  oror  In  the  action  of  the  I 
court  in  allowing  the  witness,  Alexander.  ti>  j 
remain  In  the  court  room  during  the  tri^l.  { 
other  witnesses  having  been  ^eluded  under  j 
the  rule.  That  was  a  matt^  resting  wit-  ■  j 
in  the  discretion  of  the  court,  not  reviewable 
on  appeaL 

There  was  no  error  In  the  action  of  tlie 
court  In  limiting  the  argument  of  counsel 
for  defendant  In  the  cause  to  one  and  a  half 
hours.  The  state's  counsel  was  limited  to 
an  hour.  From  anything  appearing,  tbU 
was  ample  time  for  defendant's  counsel  to 
fully  present  to  the  Jury  their  client's  caa$e. 
The  evidence  was  not  voluminous,  nor  iotri- 
cate,  and  the  law  of  the  case  was  plain. 
Teldell  v.  State,  100  Ala.  26.  14  South.  570. 

The  witness.  Will  Thompson,  tesUfied  thjit 
be  went  to  a  designated  place  to  look  fcr 
and  arrest  the  defendant;  that  he  made  in- 
quiry for  him,  stating  that  he  had  a  warrant 
for  him.  A  refusal  to  exclude  this  latter 
statement  on  the  ground  that  the  warrant 
itself  was  the  best  evidence,  was  proper. 
It  related  to  a  merely  collateral  matter. 
Griffin  V.  State  (Ala.)  29  South.  783. 

llefnsed  charge  No.  1  for  defendant  sd- 
gles  out  and  gives  special  importance  to  t 
part  of  the  evidence.  Furthermore.  tLe 
charge  Igpores  the  evidence  trading  to  sbc-«- 
a  conspiracy  between  the  defendant  and 
said  BeUben  Watson,— the  party  referred  t» 
in  tlie  charge,— to  steal  and  dispose  of  tlif 
cow.  Frost  V.  State,  124  Ala.  71,  27  South. 
550. 

The  refusal  to  give  charge  No.  2  was 
without  error.  Tlie  Jury  might  have  had  a 
reasonable  doubt  as  to  which  one. — defeud- 
ant  or  Watson,— actually  took  the  cow,  and 
yet  have  believed  beyond  reasonable  doat>t 
that  they  conspired  together  to  steal  ha-, 
and  that  both  were  guilty,  which  conspirarr 
the  evidence  tended  to  show,  and  the  cban^ 
Ignores.  Charge  8  is  so  manifestly  faulty 
as  to  require  no  consideration. 

Charge  4  was  an  improper  instruction.  It 
pretermits  the  fact  that  defendant  in  faet 
believed  the  heifer  was  the  property  of  Wat- 
son. The  Jury  might  have  thought  that  de- 
fendant bad  some  good  reason  for  b^eviot 
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that  the  cow  waa  Watson's,  and  jvt  thvj 

might  have  been  convinced  beyond  reason- 
able doubt  tliat  be  did  not  so  believe,  and 
really  knew  tbat  It  waa  not  bis  property. 

No  error  appearing,  the  Judgment  and 
sentence  of  tbe  court  mnst  ba  affirmed. 

Affirmed. 


BANDERS  T.  STATO. 
<9opreme  Court  of  Alabama.  Feb.  14^  1901.) 

GRIHZNAIi  LAW-ABREST  OF  JUDOHBNV- 
GRAND  JDRT-OROAmZATION. 

1.  In  a  criminal  case,  a  motion  la  arrest  of 
ud^ent  mast  be  made  aod  disposed  of  by  be- 
ns denied  or  granted  after  the  verdict,  and  be- 
fore tbe  coart  proceeds  to  pronounce  neutence 
agninst  tbe  accnsed. 

2.  In  the  orgauizatiott  of  a  grand  jury,  when 
the  numher  of  those  appearing  is,  from  any 
muse,  reduced  below  fifteen,  the  court  is  au- 
tboriaed  and  ret^uired  to  make  an  order  for  tbe 
summoiis  of  twice  the  number  of  persons  re- 
quired to  complete  the  jury  (Code.  {  5023) ;  and 
when,  in  the  exercise  of  this  power,  the  court 
orders  the  sheriff  '^o  summon  from  the  quali- 
fied citizens  of  the  connty  twice  the  number  of 
competent  and  fit  persons  to  complete  tbe  grand 
jury  to  sixteen  in  number,"  if  under  such  or- 
der the  sheriff  summoned,  and  there  appeared, 
as  redted  In  the  record  entry,  three  persons, 
whldi  was  a  snffident  number  to  comtuete  the 
tcrend  jury  to  sixteen,  and  snch  persons  wers 
made  members  of  tbe  grand  Jury,  sndi  grand 
jnry  is  properly  oiieanised. 

Appeal  from  clrcoit  court,  Pike  connty; 
Jobn  P.  Hiaibard,  Judge. 

Isaiah  Sanders  was  convicted  of  assautt 
with  Intent  to  ktll.  and  appeals  Affirmed. 

Tbe  record  entry  abowlng  tbe  organization 
of  the  grand  Jury  which  preferred  the  Indict 
ment  against  tbe  defendant  recited  as  fol- 
lows: "The  sheriff  returned  into  open  court 
the  venire  facias  for  the  grand  Jury  for  this 
term  of  tbe  court,  which  said  venire  facias 
had  previously  been  prepared  and  Issued  and 
delivered  to  said  sheriff  in  all  respects  as 
provided  and  required  by  law,  as  having  been 
properly  executed  upon  all  of  the  persons 
therein  named,  except  A.  A.  Sanders  and 
MoiTia  King,  who  were  not  served,  and,  the 
persons  named  in  said  venire  facias  being 
called,. the  following  named  persons  appear- 
ed and  answered  to  their  names,  to  wit: 
[Here  follow  the  names  of  sixtaea  persons.] 
The  court  tben  wdered  tbe  sheriff  to  summon 
from  tbe  qualified  citizens  of  the  county 
twice  the  nnmiwr  of  competent  and  fit  per- 
sons to  complete  the  grand  Jury  to  sixteen 
In  number.  Thereupon,  under  the  order,  the 
sheriff  summoned,  and  there  appeared  in  an- 
swer thereto,  tbe  following  named  persons, 
to  wit:  [Here  follow  tbe  names  of  three 
persons;]  and  they  completed  tbe  grand  jury 
to  sixteen  being  qualified.  Tbe  f(^wfng 
named  persons  wore  then  duly  Impaneled, 
sworn,  and  charged  as  said  grand  Jury,  to 
wit:  [Hen  follow  the  names  of  three  ^^ir- 
sons;  tben  the  names  of  sixteen  persons.  In- 
cluding those  which  were  answered  In  re- 
sponse to  the  summons  of  tbe  sheriff  undor 


the  order  of  the  court  for  the  completion  'of 
the  venire.]"  Judgment  of  conviction  was 
rendered  on  January  29,  1900.  On  February 
2,  1900,  tbe  defendant  made  a  motion  in  ar- 
rest of  Judgment,  upon  the  ground  that  tbe 
grand  Jury  which  preferred  tbe  Indictment 
In  this  case  was  not  organized  in  compliance 
with  the  law,  In  that  In  tbe  organization  of 
said  grand  Jury  only  sixteen  persons  sum- 
mooed  to  serve  thereon  appeared  In  answer 
to  their  names,  and  three  of  tbe  sixteen  so 
appearing  were  excused  by  the  court  from 
serving  on  said  grand  Jnry,  thereby  reducing 
the  number  below  fifteen,  and  tbat  "tbe 
court  failed  to  make  an  order  commanding 
the  sheriff  to  summon  from  tbe  qualified  cit- 
izens of  the  county  twice  the  number  of  per- 
sons required  to  complete  said  grand  Jury, 
and  have  tbe  same  entered  on  the  mlndtes  of 
the  court;  that  instead  of  the  sheriff  snm- 
moning  twice  the  number  required  to  com- 
plete said  grand  Jury,  In  accordance  with 
law,  said  sheriff  summoned  only  three  persons 
to  complete  said  grand  Jury,  who  were  as- 
signed to  service  on  the  grand  Jury,  and 
constituted  a  part  thereof.  This  motlou  was 
overruled,  to  which  ruling  the  defendant 
duly  excepted.  Sentence  was  pronounced 
upon  tbe  dtfendant  on  February  17,  1900. 

Cbas.  G.  Brown,  Atty.  Gen.,  tta  the  State. 

TYSON,  J.  A  motion  in  arrest  of  Judg- 
ment must  be  made  and  denied  or  granted 
by  the  court  after  verdict  and  before  sen- 
tence. It  therefore  comes  properly  between 
tbe  verdict  and  the  Judgment  pronouncing 
tbe  sentence.  Hood  v.  State,  44  Ala.  81.  It 
appears  from  tbe  record  tbat  tbe  names  of 
eighteen  persons  were  upon  the  venire  fa- 
cias to  be  summoned  as  grand  Jurors,  and 
that  sixteen  of  that  number  were  served  by 
the  sheriff  and  appeared.  Three  of  tbem 
were  excused  by  the  court,  reducing  tbe  num- 
ber to  thirteen.  For  the  purpose  of  complet- 
ing the  grand.  Jury,  the  conrt  ordered  the 
sheriff  to  summon  from  tbe  qualified  citizens 
of  the  county  twice  tbe  numbw  of  compe- 
tent and  fit  persons  to  complete  tbe  gi^and 
Jnry  to  sixteen  In  number,  which  was  done. 
Xn  obedience  to  this  order,  there  appeared 
three  of  those  whom  the  sheriff  had  sum- 
mooed,  and  they  were  made  members  of  the 
grand  Jury  which  found  tbls  Indictment 
This  action  of  the  court  was  is  accordance 
with  tbe  provisions  of  section  5023  of  the 
Code.  Kllgore  t.  State,  74  Ala.  1.  Aflkmed. 


DAYIS  WAGON  CO.  t.  GANNON. 
(Snpreme  Conrt  of  Alabama.  Feb.  13.  1901.) 

ASSUMPSlT-PLEADmO-INSTRUCTIONS- 
NBW  TRIAL— APPEAL. 

1.  After  the  trial  of  a  cause  has  been  en- 
tered upon,  it  is  discretionary  with  the  oourt 
to  permit  the  plea  of  the  general  iasne  to  be 
subsequently  filed,  and  tbe  exercise  of  this  dis- 
crotinn  will  not  be  reviewed  on  appeal. 

2.  In  an  action  upon  an  account,  where  issue 
is  joined  upon  the  plea  oC  payment,  and  the 
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evidence  aa  to  payment  Tel  noo  la  in  cooBict, 
the  general  affirmatire  dtar^  requested  by  the 
plaintiff  is  properly  refused. 

3.  In  an  action  upon  ao  account,  where  the 
trial  is  had  open  the  plea  of  the  general  issue 
and  of  payment,  and  there  ie  evidence  tending 
to  show  that  the  defendant  had  never  purchas- 
ed the  article  alleged  to  have  been  sold  to  him 
by  the  plaintiff,  and  that  if  he  did  be  had  paid 
for  it,  a  char^  is  properly  refused  which  in- 
structs the  jnry  that  "the  burden  of  proof  is  on 
the  defeadaut  to  establish  his  plea  of  payment  to 
the  reasonable  satisfaction  of  the  jury,  aud.  if 
the  evidence  is  equally  balanced,  the  plaintiff 
is  entitled  to  a  verdicTt. ' 

4.  An  order  refusing  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  evi- 
dence, will  not  be  reversed  ou  appeal,  unless, 
after  allowing  all  reasonable  presumption  of  its 
correctness,  a  preponderance  of  the  evidence 
against  the  verdict  is  so  decided  as  to  coaviace 
the  court  that  it  was  wrong  and  unjust. 

Appeal  from  circuit  coort.  Pike  county; 
John  P.  Hubbard,  Judge. 

ActfOQ  by  the  Davis  Wagon  Company 
agaluflt  D.  W.  Cannon.  Judgment  for  de- 
fandant,  and  plaintiff  appeals.  Affirmed. 

This  action  was  brouffht  in  a  Justice  of 
the  peace  court,  and  counted  upon  an  ac- 
count for  eoods,  wares,  aud  merchandise 
sold  by  the  plaintiff  to  the  defendant 
From  a  Judgment  In  favor  of  the  plaintiff, 
the  defendant  appealed  to  the  circuit  court 
In  the  circuit  court  the  some  complaint  was 
filed  as  was  filed  in  the  Justice  coort  and  It 
alleged  that  the  account  sued  on  was  veri- 
fied by  affidavit  The  defendant  filed  a  plea 
of  payment  and  the  trial  was  entei'ed  upon 
on  Issue  Joined  on  tliat  plea.  The  plaintiff 
introduced  in  evidence  the  verified  account. 
The  items  of  the  account  were  wagons  sohl 
by  plaintiff  to  the  defendant  and  the  only 
Item  In  dispute  was  for  a  wagon  sold  by 
plaintiff  to  the  defendant  on  November  14, 
1S98,  for  $34.  The  defendant  as  a  witness 
in  his  own  behalf,  testified  that  he  had  no 
recollection  of  purchasing  the  wagon  from 
the  plaintiff  which  constituted  this  Item; 
that  in  making  purchases  from  the  plaintiff 
he  eltha  paid  cash  for  them  or  gave  his 
note  upon  the  receipt  of  the  wagons;  that 
he  did  not  remember  giving  a  note  for  the 
wagon  alleged  to  have  been  sold  on  Novem- 
ber 14tfa;  and  that  If  he  had  purchased  the 
wagon  he  bad  p<tld  for  It.  During  the  ex- 
amination of  the  defendant  aa  a  witness,  he 
WRS  asked  If  he  knew  whether  Qr  not  be 
ever  paid  or  received  from  the  plaintiff  the 
wagon  charged  In  the  account  of  date  No- 
vember 14,  189a  The  plaintiff  objected  to 
this  question,  ou  the  ground  that  the  only 
Issue  before  the  court  was  the  plea  of  pay- 
ment and  that  the  defendant  only  Inter- 
posed the  plea  of  payment  In  the  trial  be- 
fore the  Justice  of  the  peace.  Thereupon 
the  defendant  requested  the  court  to  be  al- 
lowed to  Int«po6e  the  plea  of  the  general 
Issue.  The  plaintiff  objected  to  the  defend- 
ant being  altowed  to  plead  the  general  Issue, 
upon  the  ground  that  such  plea  was  not  In- 
terposed in  the  trial  before  the  jnsUce  of 
43ie  peace.  It  -waa  shown  that  it  was  a  rule 


In  pleading  at  tho  Pike  conntr  bar  that  a 
general  appearance  amonnted  to  pleading 
the  general  Issue,  and  that  the  defendant 
had  altered  a  genwal  appearance  in  iMb 
case  In  the  circuit  court  of  Pike  county. 
The  court  overruled  the  objection,  pomlued 
the  defendant  to  Interpose  the  plea  of  the 
general  Issue,  and  to  this  ruling  of  the  court 
the  plaintiff  duly  excepted.   Thereupon  the 
court  overruled  plaintiff's  objection  to  the 
question  Interposed  to  the  defendant  and  to 
this  ruling  the  plaintiff  duly  excepted.  In 
answet  to  said  question,  the  defoidant  testi- 
fied that  :  e  did  not  know  whetha  or  ni>t 
he  ever  bought  the  wagon  stated  in  said 
Item  of  tht  account   The  plaintiff  introdu- 
ced In  reb  ttal  the  deposition  of  a  membo- 
of  the  Davis  Wagon  Company  and  a  travel- 
ing salesman  who  sold  the  wagon  to  the  de- 
fendant  Each  of  theae  witnesses  testiiied 
to  the  sale  having  been  made,  and  that  the 
defendant  had  never  paid  for  the  wagon  in 
question.   Upon  the  Introduction  of  all  the 
evidence,  the  plaintiff  asked  the  court  to 
give  to  tbe  Jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  *'(V\ 
If  the  Jury  believe  all  the  evidence,  they  ' 
will  find  for  the  plaintiff.   (2)  The  burden 
of  proof  is  on  the  defendant  to  establish  his 
plea  of  payment  to  the  reasonable  satisfac- 
tion of  the  Jury,  and.  If  the  evidence  Is 
equally  balanced,  the  plaintiff  is  entitled  to 
a  verdict.**  There  were  verdict  and  judg- 
ment for  the  defendant.    Thereupon  the 
plaintiff  filed  a  motion  for  a  new  trial  upon 
the  following  grounds:    (1>  Because  the 
court  erred  In  permitting  the  defendant  to 
Interpose  the  plot  of  the  general  issue,  that 
plea  not  having  been  pleaded  before  the  Juft- 
tice  of  the  peace:  (2>  tiiat  the  court  erred  in 
overruling  the  pltflntitt*s  objection  to  the 
question  asked  the  defendant  while  being 
examined  as  a  witness;      because  the  vpr- 
dlct  of  the  jury  was  contrary  to  the  law  and 
the  evidence.   This  motion  ma  ov«Tuled. 
and  the  plaintiff  duly  excepted.   The  plain- 
tiff appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Worthy  &  Gardner,  for  appellant  B.  B. 
Brannen,  for  appellee. 

TTSON,  J.  Cases  appealed  from  courts  of 
Justices  of  the  peace  to  the  circuit  court 
must  be  tried  de  novo.  Code,  S  488.  T\'e 
do  not  understand  that  a  defendant  on  the 
trial  In  the  circuit  court  la  confined  to  the 
defenses  Interposed  by  blm  In  the  Justi^v 
court  On  the  coutrai-y,  he  may  Interpj^^H- 
any  defense  which  he  may  be  adriseil  Is 
meritorious',  except  the  one  going  to  the  ju- 
risdiction of  the  Justice.  In  order  to  avnil 
himself  of  the  defense  of  want  ef  Jarlsdi^^ 
tiou,  he  must  have  made  the  objection  in  the 
lower  court.   Ballroad  Co.  v.  Barker,  96  Ala. 

11  South.  453.  Aside  from  the  rule  of 
practice  shown  to  be  In  force  in  tlie  <drca:t 
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court  of  Pike  county,  It  was  entlr^  within 
the  discretion  of  the  trial  judge  to  allow  the 
I*lea  of  the  general  issue  to  be  filed,  and  the 
exercise  of  that  discretion  will  not  be  re- 
viewed or  controlled  on  appeal.  Lumber  Co. 
V.  Lewis,  94  Ala.  G20.  10  South.  333. 

Oo  the  Issue  of  payment  vel  non  the  evi- 
dence was  In  conflict  There  was  therefore 
uo  error  in  refusing  the  affirmative  charge 
requested  by  plaiutlflf. 

The  other  charge  refused  to  the  plaintiff 
was  also  properly  refused.  Assuming  that 
the  evidence  shows  without  coalllct  a  sale 
by  plaintiff,  the  credibility  of  tltfe  testimony 
offered  to  prove  the  sale  was  a  question  for 
the  jury.  The  charge  under  (fensidcratlMi 
pretermitted  all  reference  to  thtt  Issue,  and 
directed  a  verdict  for  the  plaintiff  should 
the  jury  find  the  evidence  equally  balanced 
on  the  issue  of  payment.  Under  this  In- 
struction, the  Jury  would  have  had  to  return 
a  verdict  for  plaintiff,  notwithstanding  they 
may  have  discredited  the  testimony  offered 
by  plaintiff  to  establish  a  debt  against  de- 
fendant. 

What  we  have  said  disposes  of  all  the 
grounds  of  the  motion  for  a  new  trial  except 
the  lost.  As  to  that  ground,  under  tlie  prin- 
ciples announced  In  Cobb  v.  Malone.  92  Ala. 
630,  »  South.  738,  we  cannot  affirm  tiiat  the 
trial  judge  was  in  error  In  overruling  It 
Affirmed* 


PIEB80N  T.  BTATB, 
(Supreme  Court  of  Alabama.  Feb.  14, 1901.) 

WARRANT  OF  ARREST— I S8U  A  NOB  BT  JUSTIOB 
— RBTURN  TO  CRIMINAL  COURTt-^RIAL 
OF  HiaDBUBANORS. 

1.  Under  the  provisions  of  the  act  eetahlish- 
Ing  the  criminal  court  of  Pike  county,  as  under 
the  statute  resmlating  proceedings  in  county 
courts  (Acts  1888-89,  p.  631;  Acta  1890-01,  p. 
391;  Code,  8  4600),  a  warrant  of  arrest  for  a 
misdemeanor  may  be  Issued  by  a  justice  of  the 
penw  of  Pike  county,  returnable  before  the 
criminal  court  of  aaid  county. 

2.  The  act  approved  February  21,  1899,  en- 
titled "An  act  to  prescribe  and  regulate  the 
trial  of  misdemeanors"  in  Pike  county  (Loc. 
Acts  1898-99,  p.  13211,  applies  only  to  cases 
where  the  officer  isaiiinff  ti  e  warrant  has  juris- 
diction to  finally  heat  and  determine  the  canse; 
and,  where  the  justice  of  the  peace  issuing  a 
warrant  of  arrest  for  a  misdemeanor  has  no 
jurisdiction  of  the  offense  charged,  he  may 
make  the  warrant  of  arrest  returnable  to  the 
criminal  court  of  Pike  county,  and  up^n  the  re- 
turn of  such  warrant  the  criminal  court  ac- 
quires Jurisdictioa, 

Appeal  from  criminal  court  Pike  county; 
E.  B.  Wllkerson,  Judge. 

Matt  Plersou  was  convicted  of  drunken- 
ness, and  appeals.  Affirmed. 

The  prosecution  was  commenced  by  an  affi- 
davit made  before  one  R.  U.  McLure,  a  jus- 
tice of  the  peace.  The  warrant  showed  upon 
this  affidavit  was  made  retnrnable  b^ore  the 


criminal  comt  of  Pike  county.  When  the 
cause  was  called  for  trial  ha  the  criminal 
court  of  Pike  county  the  defendant  pleaded 
to  the  Jurisdiction  of  the  court,  upon  the 
ground  that  the  affidavit  was  made  before 
R.  U.  McLure,  a  justice  of  the  peace  In  beat 
No.  1,  In  said  county;  that  the  warrant  of 
arrest  was  issued  by  said  justice  of  the  peace 
and  made  returnable  to  the  judge  of*  the 
criminal  court  of  Pike  county,  and  that  the 
offense  charged  was  committed,  if  committed 
at  ,  all,  in  beat  No.  1;  and  that  R.  U.  McLure 
had  jurisdiction  of  the  alleged  offense,  and 
the  warrant  should  have  been  made  return- 
able to  blm  as  such  justice  of  the  peace,  as 
provided  by  the  act  of  the  general  assambly 
"to  prescribe  and  regulate  the  trial  of  misde- 
meanors," approved  February  21,  1899  (Loc. 
Acts  1898-99,  p.  1321);  and  that,  therefore, 
the  criminal  court  of  Pike  county  was  with- 
out Jurisdiction.  To  this  plea  the  state  de- 
murred, upon  the  ground  that  under  the  stat- 
utes governing  county  courts  the  justice  of 
the  peace  had  the  right  to  make  the  warrant 
retnrnable  to  the  criminal  court  of  Pike  coun- 
ty, and  upon  the  further  ground  that  the  act 
approved  February  21,  1899,  was  unconstitu- 
tional and  void.  This  demui:rer  was  sustain- 
ed, to  which  ruling  of  the  court  the  defend-  ' 
ant  duly  excepted.  This  ruling  presents  the 
only  question  reviewed  on  the  present  appeal. 

S.  M,  Dinklns,  for  ai^Uant   CHiaa.  G. 
Brown,  Atty.  Q&a^  tot  the  States 

TYSON,  J.  In  Harden  t.  State,  109  Ala. 
60,  19  Sonth.  494,  this  c<rart  held  that  mider 
tbe  proTlslons  of  the  act  establishing  the 
criminal  court  of  Ptke  county,  as  under  tite 
statute  regulating  proceedings  In  ttie  connty 
court  a  warrant  of  arrest  for  a  misdemeanor 
may  be  Issued  by  a  Justice  of  tiie  peace,  re- 
turnable before  that  court  Acts  1888-^,  p. 
631;  Acts  1890-91,  p.  391;  Code,  1  4600.  It 
Is  not  «mtroverted  that  the  criminal  court  of 
Pike  county  has  jurisdiction  of  tbe  offense 
here  charged,— that  of  appearli^  In  public 
while  drunk  or  Intoxicated.  The  point  taken 
by  the  motion  aud  plea  of  defendant  Is  that 
the  CTimlnal  court  had  no  jurisdiction,  for  the 
reason  that  tbe  justice  of  the  peace  who  is- 
sued the  warrant  should  have  made  it  re- 
turnable before  himself,  In  accordance  with 
the  requirements  of  the  act  approved  Febru- 
ary 21,  1899  (Loc.  Acts  1898-09,  p.  1321), 
entitled  "An  act  to  prescribe  and  regulate  the 
trial  of  misdemeanors.''  Without  reference 
to  Its  comititutlonallty,  which  Is  assailed,  the 
motion  and  plea  of  tiie  defendant  cannot  be 
sustained.  This  act  applies  only  to  cases 
where  the  officer  Issuing  the  warrant  has  ju- 
risdiction to  finally  bear  and  determine  the 
(Atise.  The  justice  issuing  this  warrant  had 
no  such  jurisdiction  of  the  offense  here  char- 
ged.  Code,  I  4630.  Affirmed. 
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SO  SOUTHERN  BEPOSTER. 


RA.ND  T.  STATE. 
(Snprone  CoQit  of  Alabiuna.  Feb.  14.  1001.) 
BIOAUT— aVIDBNCE-ADHISSIBIUTT. 

On  a.  trial  under  an  indictment  for  blgamj, 
eridence  that  at  the  time  of  the  second  marriage 
the  defendant  had  made  inquiries  to  ascertain 
trhether  or  not  his  former  wife  was  dead,  anu 
that  he  had  received  a  letter  stating  that  she 
was  dead*  is  irrelevant  Ulegal.  and  properly  ex- 
cluded. 

Appeal  from  circuit  court  Lauderdale 
couotj;  A.  H.  Carmicha^  Special  Judge. 

Jim  Bana  was  convicted  of  blgamji  and 
appeals.  Affirmed. 

On  the  trial  of  the  case  the  state  proved 
that  the  defendant,  Jim  Itand,  married  Lulu 
Houston  on  January  21,  18U8,  and,  without 
any  divorce  from  this  marriage,  he  Bul)se- 
quently  married  Julia  Weakley,  on  December 
21,  1809.  The  state  introduced  Julia  Woak- 
ley,  who  testified  to  h3r  mart-iage  with  the 
defendant  On  tbe  cross-examination  of  this 
witness,  slie  was  asited  the  following  ques- 
tion: *'State  whether  or  not,  before  you 
were  married  to  Jim  Rand,  if  he  did  not  state 
that  be  bad  written  to  tbe  brother  of  bis 
former  wife,  to  find  out  If  she  was  dead,  and 
If  tbe  defendant  did  not  tell  you  that  he  re- 
ceived a  letter  from  the  brother  of  Lulu 
Houston,  his  former  wife,  stating  that  she 
waa  dead,  and,  relying  on  this  information, 
you  and  the  defendant  married."  The  state 
objected  to  this  question  because  it  called  for 
illegal,  immaterial,  and  irrelevant  evidence. 
The  court  sustained  the  objection,  and  the 
defendant  duly  excepted.  Upon  the  exam- 
ination of  the  witness  iu  his  own  behalf,  he 
was  asked  to  state  if,  before  he  married 
JuUa  Weakley,  be  did  not  try  to  Qnd  out  If 
Lulu  Houston,  his  former  wife,  was  still 
living,  and  if  he  did  not  receive  a  letter  from 
the  brother  of  his  former  wife  stating  that 
she  was  dead.  Tbe  state  objected  to  these 
several  questions  upon  tbe  ground  that  they 
called  for  Immaterial,  irrelevant,  and  llleg^ 
evidence.  Tbe  court  sustained  tbe  objection, 
and  tbe  defendant  duly  excepted.  This  was 
substantially  all  the  evidence  Introduced  In 
tbe  case.  Tbe  court,  at  the  request  of  the 
soUoitor,  Instructed  tbe  jury  as  follows;  "If 
tbe  jury  believe  the  evidence  beyond  a  rea- 
sonable doubt,  they  must  find  the  defend- 
ant guilty."  To  the  giving  of  this  charge 
tbe  defendant  duly  excepted. 

B.  T.  Slmpeon,  Jr..  for  appellant  C3iai. 
G.  Brown.  Atty.  Oai^  for  the  State. 

SHAEPE,  J.  Under  the  principles  declared 
In  Jones  v.  State.  C7  Ala.  84,  and  reaffirmed 
In  Parker  v.  State,  77  Ala.  47,  54  Am.  Rep. 
43,  it  must  be  held  that  no  error  was  com- 
mitted in  tbe  exclusion  of  testimony  offered 
in  behalf  of  defendant.  Tbe  evidence,  if 
entitled  to  be  believed,  proved  ev«ry  act  es- 
sential to  establish  the  defendant's  guilt. 
Tbertfbre  the  giving  of  the  cliarge  requested 


by  the  state  was  not  erroneous.  No  error 
appearing  In  tbe  record,  tbo  Judgment  most 

be  aUirmed. 


ABERNATHT  t.  STATB. 

(Supreme  Court  of  Alabama.   Feb.  14,  1001.) 
HOMICIDE— BVIDBNCE— INSTRUCTIONS. 

1.  On  a  trial  under  an  indictment  for  mur- 
der, where  it  Is  shown  that  the  homidde  took 
place  at  the  bouse  occupied  by  the  defmdant, 
and  there  was  evidence  teoding  to  show  that 
deceased  was  trying  to  gain  admittance  into 
the  defeodant's  house  at  toe  time  of  the  killing, 
the  fact  that  the  door  of  the  defendant's  rest- 
deuce  was  broken  and  battered  up  several 
months  after  the  homicide  is  not  a  circumstance 
which  could  in  any  way  aid  in  determining  the 
character  of  the  bon^cide,  and  is  plainly  irrd- 
erant  to  the  issue  being  tiled;  and  the  error  in 
tbe  admission  of  such  evidence,  in  the  absence 
of  its  being  shown  to  the  eatisfactivn  of  the 
court  that  the  defendant  was  not  prejudiced 
thereby,  will  work  a  reversal  of  the  juagment 
of  coaviction. 

2.  On  a  trial  uuder  an  indictment  for  murder, 
where  there  is  evidence  tending  to  show  that 
at  the  time  of  the  homicide  the  deceased  was 
trying  to  gain  admittance  to  the  defendant's 
house,  a  charge  is  properly  refused  whicti  in- 
structs the  jur^  that,  "where  the  assanlt  is 
manifestly  felonious  in  its  purpose  and  forcible 
in  its  nature,  tbe  party  attacked  is  under  no 
obligation  to  retreat,  but  he  may  in  sncb  case, 
if  necessary,  Rtand  his  ground  and  kilt  his  ad- 
versary"; such  charge  taking  no  account  of  the 
necessity  for  the  defendant's  being  free  from 
fault  in  bringing  on  the  difficulty,  and  preterm 
mitting  the  duty  of  retreat. 

3.  On  a  trial  under  an  indictment  for  mur- 
der, a  charge  is  erroneous  and  properly  refused 
that  instructs  tbe  Jury  that  if  uey  "believe 
from  the  evidence  that  threats  had  been  mode 
by  deceased  against  defendant  and  commtmi- 
cated  to  her,  and  if  they  further  believe  that 
deceased  came  to  the  house  of  the  defendant  on 
the  night  of  the  killing,  and  threw  rocks  against 
the  house  of  the  defendant,  without  provoca- 
tion, and  beat  on  the  door  with  a  stick,  an- 
nounciog  all  the  while  her  intention  to  break 
In  and  kill  defendnnt,  then  defendant  woaM 
have  a  right  to  shoot,  even  to  death,  without 
reference  to  defendant's  danger  of  any  peril, 
real  or  apporent." 

4.  On  a  trial  under  an  indictment  for  mur- 
der, there  is  no  error  in  the  part  of  the  oral 
charge  of  the  court  to  the  jury  which  instmcts 
them  that:  "The  law  is  that  every  person  has 
a  right  to  defend  himself,  and  may  strike  to 
defend  herself  from  death  or  great  bodily  harm. 
And  the  necessity  need  not  fie  actual,  but  the 
circumstances  must  be  sudi  as  to  impress  bcr 
with  a  reasonable  belief  that  audi  necesuity  is 
Impending." 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judg& 
Eliza  Abematby  was  ctmrlcted  of  murder, 

and  BK>eal8.  Reversed. 

On  tbe  trial  of  the  cause  the  evidence  for 
the  state  tended  to  show  that  Bettle  Thorn- 
ton came  upon  tbe  porch  of  tbe  house  occu- 
pied by  the  defendant,  and  commenced  bam- 
mering  upon  tbe  front  door,  asking  tbe  de- 
fendant for  admittance;  that  the  defendant 
told  the  deceased  to  go  away,  and  that  If 
she  did  not  she  would  shoot  her;  that,  npon 
the  deceased  refusing  to  leave  the  house,  the 
defendant  fired  upon  bar  through  tbe  gUsi 
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on  tbe  side  of  the  door  and  klUed  her.  The 
eTldence  ftir  the  defendant  tended  to  show 
that,  npon  fbe  decensed  going  upon  the  porch 
of  the  defendant,  she  demanded  admittance, 
and  told  the  defendant  that  she  had  come 
there  for  the  parpose  of  killing  her;  that  tbe 
front  door  was  not  locked,  but  was  dosed 
and  fastened  a  prop  being  placed  under 
the  lock;  that,  upon  the  defendant  refusing 
to  iv>m  the  door,  the  deceased  pnshcd  against 
tbe  door,  and  was  putting  a  stick  nndemeadi 
It,  80  as  to  remore  the  prop^  declaring  all  flie 
time  that  she  was  going  to  kill  the  defend- 
ant; and  that  thereupon  the  defendant  fired 
npon  the  deceased.  Inflicting  the  fatal  wound. 
The  evidence  showed  that  the  defendant  had 
only  one  leg.  and  there  was  further  evidence 
tending  to  show  that  the  deceased  had  thraat- 
ened  to  kill  the  defendant,  and  that  the  ite- 
feddant  had  been  told  of  these  thr»t8.  The 
killing  occurred  In  August.  1000,  and  the  trial 
was  had  on  October  IS,  1900.  Upon  the  ex- 
amination of  W.  Ii.  McCormack,  a  witness 
tm  the  state*  he  testified  that  he  was  marshal 
in  the  town  of  Jadteonvllle,  where  the  killing 
oc<;Hrred.  at  the  time  of  the  homicide,  and 
that  he  reached  the  place  of  the  himilclde  a 
short  time  after  It  occurred.  Upon  this  wit- 
ness testifying  that  the  defendant  was  now 
living  In  the  house  where  the  homicide  oc- 
curred, and  that  he  had  bera  at  said  house 
a  week  before  tiie  trial,  he  was  then  asked 
by  the  state  the  following  question:  "What 
is  now  the  condition  of  the  ^nt  door  ot  tbe 
bouse?  Is  tt  broken,  or  not?"  ^e  defend- 
ant objected  to  this  qnestion  jrpcm.  the  ground 
that  It  called  for  lU^al,  lirelennt,  Incompe- 
tent, and  immaterial  erldence.  The  court 
orerruled  the  objection,  and  the  defendant 
duly  excepted.  Upon  the  witness  answering 
that  when  he  was  at  said  house.  In  October, 
]nst  befcn«  the  trial,  he  noticed  that  the  bot^ 
tom  panel  of  the  door  was  bndcen  In  and 
the  door  was  badly  battered  up,  tbe  defend- 
ant moved  to  exclude  this  testimony  upon 
tbe  same  grounds  as  assigned  as  obJectlMis 
to  the  question.  This  motion  was  oTemiled, 
and  the  defaidant  duly  excepted.  Upon  the 
cross^xamlnatlon  this  witness  testified  that 
the  door  was  not  broken  the  night  of  the 
kUllng;  that  he  was  there  that  night,  and 
knew  that  It  was  not  broken  then,  but  was 
broken  several  months  later.  In  October.  The 
defendant  then  moved  the  court  to  exclude 
the  testimony  In  reference  to  the  door  being 
Invken  In  October,  on  the  grounds  that  It 
was  illegal.  Irrelevant,  and  Immaterial.  The 
court  overruled  the  motion,  and  tbe  defend- 
ant duly  excepted.  Upon  the  Introduction  of 
all  the  evidence,  the  court,  among  other 
things,  instructed  tbe  Jury  as  follows:  "The 
law  Is  that  every  person  has  a  right  to  de- 
fend himself,  and  may  strike  to  defend  her- 
self from  death  or  great  bodily  harm.  And 
the  necessity  need  not  be  actual,  but  the  cir- 
cumstances must  be  such  as  to  impress  her 
with  a  reasonable  belief  that  such  necessity 
Is  impending."  To  this  portion  of  the  oral 


charge  the  defcndnnt  separately  excepted, 
and  she  also  separately  excepted  to  the 
court's  refusal  to  give  each  of  the  -following 
chai^Ess  requested  by  her:  "(1)  Whoe  an 
assault  is  manifestly  f^nlons  In  its  purpose 
and  forcible  In  Its  nature,  th&  party  attacked 
is  under  no  obligation  to  retreat,  but  he  may, 
in  such  cases,  if  necessary,  stand  bis  ground 
and  kill  his  adversary.  (2)  If  the  jury  be- 
lieve from  the  evidence  that  threats  had  been 
made  by  deceased  against  d^endant,  and 
communicated  to  her,  and  If  they  further  be- 
lieve that  deceased  came  to  the  house  at  the 
defendant  on  the  nl^t  of  the  kUlIng,  and 
threw  rocks  against  the  house  -of  the  defend- 
ant, without  invocation,  and  beat  on  the 
door  with  a  stidb:,  announcing  all  the  while 
her  Intention  to  break  In  and  kill  defendant 
tha  defendant  would  have  a  right  to  shoot, 
even  to  death,  without  reference  to  defend- 
ant's danger  of  any  peril,  real  or  apparent" 

H.  D.'McCarty,  for  appellant   Chas.  G. 
Brown,  Atty.  Gen.,  tor  the  State. 

8HABPB,  J.  That  the  door  of  defendant's 
residence  was  broken  and  battered  several 
weeks  after  the  homicide  was  not  a  drcum- 
stance  which  could  aid  In  determlniiv  the 
character  of  the  homicide,  and  was  plainly 
Irrelevant  to  the  Issue  tried.  In  criminal 
cases  the  presumption  of  Injury  which  ordi- 
narily arises  from  the  admission  of  Incompe- 
tent evidence  will  be  held  to  apply  whererar 
the  court  cannot  be  satisfied  that  the  defoid- 
ant  was  not  prejudiced  by  such  admlssicm. 
Maxwell  T.  State,  8D  Ala.  ISO,  7  South.  824; 
Code,  I  4338.  The  evidence  rtferred  to  may 
have  led  to  Inferences  that  the  defendant 
or  the  boose  she  kept  was  of  disorderly 
character,  or  to  other  inferences  anything  but 
favorable  to  defsndant^s  cause.  That  the 
Jury  was  not  Influenced  to  her  prejudice  by 
the  Irrelevant  evidence  la  not  discernible,  and 
therefore  the  error  of  Its  admission  carries 
with  it  the  presumption  of  Injury,  and  must 
work  a  reversal  of  the  Judgment 

Charge  1  requested  by  defendant  Is.  In 
form,  the  assertion  of  abstract  proposition 
applicable  to  all  cases  where  a  feloolons  and 
forcible  assault  Is  committed  by  the  person 
killed  upon  tbe  slayer,  without  regard  to  the 
place  or  cireumstancea  of  tbe  occurrence.  As 
such.  It  Is  incorrect  because  it  takes  no  ac- 
count of  the  principle  that  In  homicides  oc- 
curring In  personal  rencounters  the  slayer, 
though  attacked  with  felonious  Intent  lib  be 
excused  of  killing  his  adversary,  must  be  free 
from  fault  In  bringing  aa  the  difficulty. 
Wllklna  V.  State.  98  Ala.  1.  13  South.  812. 
And  the  charge  also  pretermits  the  duty  of 
retreat,  which  in  many  cases,  and  according 
to  circumstances,  the  law  Imposes  on  one 
attacked  elsewhere  than  in  his  habitation. 
Storey  v.  State,  71  Ala.  338;  Evans  v.  State, 
109  Ala.  11,  19  South.  535;  Carter  v.  State, 
82  Ala.  18,  2  Sooth.  766.  The  facts  hypothe- 
sised in  refused  charge  2  would  not,  aluw, 
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hare  given  the  defendant  the  right  to  klU  the 
deceased,  as  is  asserted  in  the  charge.  There 
was  no  error  lu  the  part  of  the  oral  charse 
excepted  to.  If  the  oral  diarge  was  not  suSl- 
ciently  full  or  explicit,  the  remedy  was  by 
leqnesting  furttier  InBtmctlQiia.  Reversed  and 
remanded. 


OAJN  T.  CAIN.J 
(Snpreme  Court  of  Alabama.    Not.  27,  1900.) 

WILL-CONSTRUCTION. 

A  will  In  which  the  testator  devises  all  of 
liis  real  and  personal  property  to  his  wife,  to 
have  and  control  it  as  he  would  do  if  livins,  and 
"to  aeli  and  convey  any  property  ahe  may 
choose  for  her  support  or  comfort,  as  she  may 
see  proper,  daring  net  uatnral  life:  and  at  her 
death,  what  may  be  left  of  my  said  estate,  the 
same  to  be  divided  according  to  law  in  sach 
CBsea  made  aod  provided," — gives  to  Us  wife  aa 
estate  for  life  in  all  of  his  property,  with  the 
absolute  rifiht  of  disposition  of  the  same  with- 
out restraint  or  control  by  the  courts;,  and  her 
rieht  of  disposition  Is  not  limited  to  the  neces- 
Bities  for  her  sappwt  and  comfort 

Appeal  from  chancery  conrt  Jefreraan 
comity;  John  C.  Garmlcbael.  Chancdlor. 

B{11  by  JoB^b  Cain  against  Nancy  J.  Cain, 
Decree  for  plaintiff,  and  defendant  appeals. 
Berersed. 

Thomas  T.  Cain,  a  dtiaeu  of  Jefferson 
county.  Ala.,  died  in  Septembw,  188U,  leav- 
ing a  last  will  and  testament,  which  was 
duly  probated  In  Jefferson  county  on  Novem- 
ber 7,  1880.  The  widow  of  the  testator  sur- 
vived him.  He  left  no  chUdrm,  but  tour 
brothers  and  the  children  of  a  deceased  sis- 
ter survived  him.  The  will  is  copied  Id  the 
opinion.  The  present  appeal  is  filed  by  Jo- 
s^h  Cain,  a  brother  of  the  testator,  who 
avers  therein  that  Nancy  J.  Cain,  and  the 
widow  of  Thomas  Y.  Cain,  was  acting  as 
executrix  of  the  last  will  and  testament  of 
Thomas  Y.  Cain,  without  having  letters  tes- 
tamentary Issued  to  her;  that  said  Nancy 
J.  Cain  was  claiming  the  right,  without  let- 
ters testamentary,  to  dispose  of  the  prop- 
erty owned  by  the  testator  at  the  time  of  his 
death  In  any  way  her  pleasure  might  dictate, 
and  for  such  purposes  as  she  might  desire; 
and  that  the  Interest  of  the  orator  in  the 
estate  of  Thomas  Y.  Cain,  deceased,  would 
be  endangered  unless  letters  testamentary 
issue  to  Nancy  J.  Cain,  and  she  be  required 
to  execute  a  bond  as  executrix.  The  prayer 
of  the  bill  was  that  the  said  Nancy  J.  Cain 
be  mjolned  from  making  sale  or  disposition 
of  said  property,  or  acting  as  executrix  of 
the  last  win  and  testament  of  the  testator, 
without  letters  testamentary,  and  without 
making  bond  as  such  executrix.  There  was 
also  a  pi'ayer  for  general  relief.  The  will 
was  attached  as  an  exhibit  to  the  bill.  The 
defendant  made  a  motion  to  dismiss  the  bill 
for  the  want  of  equity.  She  also  demurred 
to  the  bill  upon  the  groimU  that  the  bill 
shows  on  Its  face  that  all  of  the  estate  of 
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Thomas  Y.  Cain,  deceased,  was  bequeathed 
and  devised  to  the  defendant,  with  absolute 
power  of  disposal  of  the  same;  and  that  dur* 
Ing.  her  lifetime  no  control  could  be  exer- 
cised over  the  estate  by  any  court  or  person, 
aad  that  the  power  of  the  defendant's  dis- 
position and  use  of  the  estate  of  the  testator 
was  unrestricted  In  any  maimer  whatever. 
On  the  submission  of  the  cause  on  the  mo- 
tion and  the  demurrer  the  chancellor  ren- 
dered a  decree  overrulii^c  each  of  them. 
The  defendant  then  filed  an  answer  to  the 
bill  In  which  she  set  up  that  under  the  will 
she  had  the  right  to  manage  and  control  the 
estate  free  from  restraint,  but  that  she  bad 
not  used  any  of  the  estate  for  any  purpose, 
except  to  pay  the  debts  of  the  testator  and 
for  her  support  and  maintenance.  The  cause 
was  submitted  upon  the  pleadings  and  upon 
an  agreed  statement  of  facts  which  disclosed 
that,  a  few  days  after  the  bill  was  filed, 
letters  testamentary  were  granted  to  the  de- 
fendant by  the  probate  court  of  Jeflerwm 
county;  that  the  defendant  was  6S  yeara 
of  age,  of  feeble  body,  and  infirm  in  health; 
that  she  was  economical,  simple,  and  Inex- 
pensive in  her  habits;  and  that  the  net  in- 
come of  the  property  was  not  more  than 
sufficient  to  support  and  sustain  h«r.  *rhe 
chancellor  decreed  that,  under  the  will  of 
Thomas  Y.  Cain,  "Nancy  J.  Cain  took  a  life 
estate  In  all  his  property,  and  that  the  faelra 
are  to  receive  all  of  the  property  not  dis- 
posed of  for  her  comfort  and  support,  at  her 
death."  The  final  decree  then  recited  that 
"It  appearing  to  the  court  that  the  complain- 
ants' Interest  In  the  estate  of  the  testator 
would  be  endangered  unleea  the  uecutziz 
made  bond  as  such  executrix,  or  should  be 
enjoined  from  disposing  of  said  estate  except 
for  her  comfort  and  support  and  beneficial 
repairs.  It  is  ordered  that  said  Nancy  J. 
Cain  be  restrained  from  selhng  or  otiiowlae 
disposing  of  the  real  or  personal  property 
belonging  to  the  estate  of  Thomas  Y.  Cain, 
without  first  obtaining  an  order  of  the  court, 
unless  she  sball  execute  a  bond  as  such  ex- 
ecutrix," etc.  The  defendant  appeals,  and  a»- 
stgns  as  error  the  decree  overruling  the  mo- 
tion to  dismiss  the  bill  and  the  dMunrrers 
thereto,  and  tbe  final  decree. 

Ward  &  Houghton,  for  appellant  James 
H.  Savage  and  Smith  ft  SmIUi,  for  antdlee. 

SHARPB,  J.  Formal  parts  omitted,  the 
will  of  Thomas  Y.  Cain,  who  died  in  Septem- 
ber, ISttO,  is  as  follows:  "(1)  I  give  all  both 
real  and  personal  property  to  my  wlf^  Nancy 
Jane  Cain,  for  ber  to  have  and  control  aU 
that  I  have  and  control,  nil  that  I  now  or 
may  hereafter  be  possessed  of;  for  her  to 
collect  all  rents  and  debts  and  c<»itrol  the 
same  as  I  myself  might  if  living;  to  pay  all 
Just  debts,  If  any;  and  the  said  Nancy  Jane 
Cain,  my  wife,  to  have  and  to  hold  all  that 
I  may  be  possessed  of  at  my  death;  to  sell 
and  convey  any  janperty  she  majr  chooM  for 
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occasion  tor  aelUpSi  as  well  as  tlie  selection 
ot  property  to  be  sold.  We  hold  that,  ttaongk 
the  power  la  ocpreaied  to  be  fOr  a  purpose, 
ita  exerdae  la  bounded  only  by  the  donee'a 
judgment  and  diacretlfHi  In  fulfilling  that 
purpoa^  and  that  bar  dlacxetlon  la  not  anb- 
ject  to  be  controlled  by  the  conrta.  The  bill 
IB  not  atrengtbmed  by  anything  In  section 
1016  of  the  Code.  The  statute  embodied  In 
that  section  recognisee  that  an  absolute  pow- 
er of  sale  residing  In  a  life  tenant  of  landa 
may  of  right  be  exercised  to  dispose  of  the 
fee,  and  protects  the  rematnder-man  onty  to 
the  ezttnt  that  the  power  la  not  exercised. 
The  decree  will  be  rerersed,  and  one  wUl  be 
here  rendered  dlsmlaslng  the  bilL  Berersed 
and  rendered. 


CROWDER  T.  RED  MOUNTAIN  MIN.  CO.* 
(Supreme  .Orart  of  Alabama.   June  23,  1900.) 

APPEAI^-PIlBSUMPnONS— PLEADING— DHMUR- 
RBR— ACTION  ON  NOTE— RES  JUDICATA. 

1.  Where  the  record  on  appeal  fails  to  set 
cat  the  demnrreTs  to  a  plea,  aad  there  is  noth- 
Ins  to  show  upon  what  ground  the  demurrer 
thereto  rested,  the  appeiiate  court  will  pre- 
lume,  in  order  to  support  the  rulings  of  the  trial 
court  in  overruliDg  such  demurrer,  that  no  Buffi- 
dent  eround  of  demurrer  was  presented. 

2.  The  recital  in  a  judgment  entrr,  "Come  the 
parties,  and  the  demnrren  to  pleas  «  •  • 
are  heard  and  OTetriiled,"  It  nothing  more  than 
a  mere  memoranda  of  the  action  of  the  courL 
aad  does  not  constitute  a  Judgment  of  the  trial 
court  upon  the  demurren,  which  authorizes  a 
review  of  the  rulings  thereon  by  the  appellate 
court. 

S.  Where  an  action  is  brou^t  to  recover  the 
accrued  Interest  upon  a  promissory  note  whidi 
BtipulBtes  for  the  payment  of  interest  in  annual 
Installmecits,  a  judgment  by  default  iu  favor  of 
the  plaintiff  in  such  action  is  not  res  judicata  in 
a  suoaequent  action  brought  by  the  same  plain- 
tiff against  the  defendant  to  recover  the  princi- 
pal due  upon  said  note,  and  in  such  subsequent 
action  the  defendant  is  not  estopped  from  set* 
i  ting  up  a  want  of  cooai deration  for  the  note 
sued  on. 

Appeal  from  city  court  ot  Blzmlngham; 
H.  A  ^mrpe,  Judge. 

Action  by  J.  M.  Crowder  against  the  Red 
Mountain  Mining  Ck>mpany.  Judgment  for 
'  defaidant  and  plaintiff  appeals.  Affirmed. 

Thia  action  counted  upon  several  promis- 
sory notes  executed  by  the  defMidant,  aiid 
which  were  alleged  to  have  been  transferred 
and  assigned  to  and  owned  by  the  plaintiff 
In  tbe  present  action.  The  suit  was  Insti- 
tuted on  Septemlier  19,  1890.  The  defoid- 
ant  pleaded  the  general  Issae  and  several 
special  pleas.  In  the  second,  third,  and 
fourth  pleas  It  set  up  a  want  of  considera- 
tion for  the  notes  sued  on,  and  allied  In 
detail  the  facts  showing  such  want  of  con- 
sideration. In  the  fifth  plea  tbe  defendant 
set  up  want  of  consideration,  and  fraud  on 
the  part  of  the  plaintiff  in  procuring  the  exe- 
cution of  the  notes  sued  on.  The  plaintiff 
demurred  to  the  third,  fourtii,  and  fifth 


her  tvptfort  or  comfort,  as  she  may  see  prop- 
er, during  her  natural  Uf  e,  and  at  her  death, 
what  may  be  left  of  my  said  estate,  the  same 
to  be  divided  according  to  law  in  such  cases 
made  and  provided;  and  I  hereby  appoint 
and  establish  my  wife.  Nancy  Jane  Cain,  my 
«ecutrix  ot  this  my  last  wlU  and  testament, 
and  that  she  shall  not  be  required  to  give 
bond  whatsoever  for  the  faithful  carrying 
out  or  this  trust"  The  terms  of  this  will  Im- 
port a  conv^ance  to  Mra.  Coin  of  a  life  es- 
tate- In  the  testator's  property,  together  with 
n  power  to  dispose  ot  the  same  Inter  vivos, 
which  is  nnquallfled,  unless  in  respect  of  the 
purpose  for  which  it  Is  given.  Tbe  title  she 
may  convey  Is  not  confined  to  her  life  inter- 
est, but  extends  to  the  absolute  estate  In  so 
much  of  the  property  as  may  be  subjected 
to  the  power.  This  appears  not  merely  from 
the  language  of  the  express  grant,  but  also, 
by  implication,  from  the  dU'ectlun  given  for 
dividing  only  "what  may  be  lefT'  at  Airs. 
Cain's  death.   Such  a  phrase,  when  used  in 
directing  a  disposition  of  propeiiy  which  is 
to  succeed  an  estate  for  life,  will,  when  Its 
significance  Is  not  altered  by  something  else, 
imply  in  the  life  tenant  a  capacity  to  convey 
the  abeolute;  as  distinguished  from  the  life, 
interest   See  McBee's  Adm'rs  v.  Mesns,  S4 
Ala.  SiS),  and  authorities  there  collated.  That 
under  the  devise  in  question  Mrs.  Cain'  may, 
by  conveying,  cut  off  any  future  estate,  we 
do  not  understand  to  be  questioned;  but  the 
complalnantfs  contentitm  ia  that  her  power 
is  not  general,  and  extends  to  only  so  much 
proper^  as  will  suffice  for  her  support  and 
comfMrt   If  the  will  Is  to  be  construed  as 
conditioning  thft  power  to  sell  upon  a  neces- 
atj  for  provldliv  support  and  comfort,  tbe 
complalnanl^B  poBlti<m  is  well  snppoited  by 
authority.  In  Hll.  Reel  Frop.  c.  G7,  8  9,  It  is 
laid  down  that  "a  devise  to  one  for  life,  with 
power  to  sell  it  necessary  for  his  comfort- 
able support  creates  a  life  estate  with  a  con- 
tingent power,  and  a  party  dalmhig  under  a 
sale  by  the  devisee  must  prove  that  the  con- 
tingency has  happened."   And  decisions  to 
like  effect  are  found  in  Hull  v.  Culver,  84 
Conn.  403;  MInot  v.  Prescott  14  Mass.  406; 
Lamed  v.  Bridge,  17  Pick.  330;  and  Stevens 
V.  Wlnshlp,  1  Pick.  318.  11  Am.  Dec.  17a 
By  those  authorities,  a  power  so  contingent 
can  only  be  exercised  In  proportion  to  the 
necessl^,  but  we  are  of  the  opinion  that  the 
power  given  by  this  will  does  not  rest  upon 
sodi  a  contingency.   If  the  testator  bad  so 
meant  It  would  have  been  easy  and  natural 
for  talm  to  have  expressed  that  Intention. 
In  the  sentmce,  "to  sell  and  convey  any 
property  She  may  choose  for  her  comf<nt  and 
support  as  Ae  may  see  proper,"  the  word 
"choose^*  seems  to  have  been  used  as  syn- 
onymous with  **wish"  or  "desire."  rather 
than  to  imply  a  mere  right  of  selection;  and 
by  such  use,  together  with  tbe  omission  of 
all  reference  to  her  necessities.  It  appears 
that  the  testator  Intended  to  Invest  his  wid- 
ow with  full  discretion  In  determining  the 
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pleaa,  but,  under  the  nillDgs  on  the  present 
appeal,  it  Is  mmecessary  to  set  out  at  length 
these  demurrers.  The  demurrer  to  the  fifth 
plea  Is  not  shown  In  the  record.  The  Judg- 
ment entry  upon  the  demurrers  to  these 
pleas  is  copied  in  the  opinion.  To  the  sec- 
ond, third,  and  fourth  pleas  the  plalutlCC 
filed  a  special  replication,  numbered  2,  In 
which  he  set  up  that  on  August  23,  1S05,  he. 
as'plalntlff,  brought  a  suit  against  the  pres- 
ent defendant  for  the  recofery  from  it  of 
seTeral  annual  Installments  of  interest  due 
upon  the  notes  here  sued  on.  and  that  in 
said  suit,  after  tlie  acceptance  of  due  and 
legal  service  by  the  president  of  the  defend- 
ant, there  was  a  Judgment  by  default  duly, 
regularly,  and  legally  rendered  In  favor  of 
the  plaintiff  In  said  suit  against  the  defend- 
ant upon  the  cause  of  action  so  described  In 
said  complaint,  which  Judgment  has  never 
been  reversed  or  set  aside,  but  Is  still  In  full 
force  and  effect  and  that  by  said  Judgment 
It  was  ordered  and  adjudged  that  the  plain- 
tiff therein,  who  Is  identically  the  same  per- 
son as  the  plaintiff  In  the  present  suit, 
should  recover  of  the  defendant,  the  Red 
Mountain  Mining  Company,  the  amount  due 
as  anuual  installments  upon  the  notes  which 
are  here  sued  on.  It  was  then  sTerred  In 
said  replication  that  the  annual  Interest  so 
sued  for  and  recovered  in  said  suit  and  Judg- 
ment was  contracted  to  be  paid  In  and  by 
the  body  of  the  notes  sued  on  In  this  action, 
and  not  by  -  any  separate  interest  coupons, 
and  that  therefore  the  cause  of  action  in  said 
suit  'involved  the  same  Issues  which  were 
presented  by  defendants*  said  pleas  num- 
bered 2,  3,  and  4,  aud  that  the  same  are  res 
Judicata  of  said  Judgment  and  that  the  said 
defendant  la  estopped  thereby  from  pleading 
the  same  In  this  action."  To  this  special  rep- 
lication numbered  2  the  defendant  demurred 
upon  the  following  grounds:  "(1)  Said  repli- 
cation fails  to  show  that  the  Issues  present- 
ed by  defendant's  said  pleas  which  are  re- 
plied to  were  ever  put  in  Issue  in  a  former 
suit  between  the  parties,  or  that  such  issues 
wwe  ever  adjudicated  by  a  court  of  compe- 
tent Jurisdiction.  (2)  Said  replication  falls 
to  show  that  tlie  claim  or  demand  sued  on 
In  the  former  action  between  the  parties 
was  or  la  the  same  as  that  set  forth  In  the 
complaint  In  this  case,  and  fails  to  show 
Hunt  the  issues  involved  and  determined  by 
tiie  court  In  the  former  action  were  the 
same  as  the  Issues  presented  by  defendant's 
■aid  pleas."  This  demurrer  was  sustained. 
There  were  verdict  and  Judgment  for  the  de- 
fendant The  plaintiff  appeals,  and  assigns 
as  error  the  rulings  of  the  trial  court  upon 
the  pleadings. 

Jas.  E.  Webb,  for  appellant  Lane  ft 
White  and  Smith  &  Smith,  for  appellea 

DOWDELL,  J.  The  appeal  In  this  case  Is 
takoi  on  the  record,  wlUiout  any  bill  of  ex- 


ceptions; and  the  assignments  of  nror  re- 
late to  the  rulings  of  the  court  on  the  de- 
murrers to  the  third,  fourth,  and  fifth  pleas, 
and  on  the  demurrer  to  the  second  replica- 
tion. The  record  falls  to  set  out  the  demur- 
rer to  the  fifth  plea,  and  th»e  is  nothing  to 
show  upon  what  grounds  this  demurrer  rest- 
ed. For  aught  that  this  court  can  knov, 
this  demurrer  may  have  been  goieral  or 
frivolous;  and,  In  support  of  the  rulings 
of  the  trial  court.  It  will  be  presumed  that 
no  sufficient  ground  of  d«nurrer  was  pre- 
sented. Demurrers  were  filed  to  the  third 
and  fourth  pleas,  setting  up  a  want  of  con- 
sideration In  the  notes  sued  on;  bat  as  the 
record  falls  to  disclose  any  Judgment  the 
court  on  these  demurrers,  we  must  decline 
to  notice  them.  The  only  recital  Id  the  rec- 
ord as  to  any  Judgment  on  these  demurrers 
Is  as  follows:  "Come  the  parties,  and  the 
demurrers  to  pleas  3,  4,  and  5  are  heard  and 
overruled."  This  Is  nothing  more  tban  a 
mere  note  or  memorandum  of  the  actloo  of 
the  court  It  has  been  several  times  re- 
cently decided  by  this  court  that  a  mwe  re- 
cital In  the  record  that  the  demurar  was 
overruled  docs  not  show  that  consldwation 
and  determlnatloii  by  the  court  necessary 
to  constitute  a  Judgment  by  the  court  Cart- 
lldge  V.  Slone,  20  South.  918;  McDonald  t. 
Railway  Co.,  Id.  165,  and  cases  there  dted. 

On  account  of  the  conflict  In  authorities 
as  to  the  extent  of  conclusiveness  of  a  for- 
mer Judgment  between  the  same  parties  in 
a  subsequent  suit  for  a  different  canse  of  ac- 
tion, but  Involving  issues  which  could  have 
been  properly  pleaded  and  adjudicated  In 
either  suit  the  determination  of  the  ques- 
tion raised  by  plaintiff's  replication  uumbM^ 
ed  2  has  not  been  free  from  difficulty.  la 
I  tills  replication  the  plaintiff  replies  as  a  bar, 
or,  rather,  as  an  estoppel,  to  the  defuses  set 
up  in  the  third  and  fourth  pleas,  the  recov- 
er}* of  a  Judgment  by  the  plaintiff  for  ac- 
crued Interest  on  the  notes  here  sued  on, 
and  it  Is  averred  that  it  Is  provided  in  the 
body  of  said  notes  that  the  Interest  on  the 
same  shall  become  due  and  payable  In  an* 
nnal  installments.  From  the  aTermenta  con- 
i  talned  in  the  replication.  It  la  manifest  that 
t  a  Judgment  in  the  former  stilt  pleaded  as 
I  an  estoppel,  could  not  have  been  obtained 
I  without  offering  In  evidence  the  identical 
.  contract  here  sued  upon.  'Hie  evidence  nec- 
{  essary  to  sustain  the  former  action  Is  con- 
tained In  the  same  writing  as  is  the  evi- 
dence necessary  to  sustain  the  present  ac- 
tion. Interest  is  but  increment  of  principal, 
and  without  principal  there  can  be  no  Intw- 
est.  A  contract  void  as  to  the  principal  debt 
would  be  also  void  as  to  any  Interest  accru- 
ing on  such  principal.  An  adjudication  of 
plaintiff's  right  of  recovery  of  accrued  Inter- 
est In  the  former  suit  pleaded  necessarily 
Involved  en  adjudication  of  the  validity  of 
the  contract  out  of  which  the  interest  arose, 
aa  to  that  particular  actton.    The  toxmex 
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Judgment  hw«  pleaded  and  relied  on  as  a 
bar  to  the  preseat  suJt  was  a  Judgment  by 
default,  and  on  a  cause  ot  action  different 
from  tbe  cause  of  action  here  sued  on, 
tliough  both  arose  out  of  the  same  contract 
While  a  Judgment  by  default  Is  a  Jndgmeot 
ou  the  mertts  of  the  cause  of  action  contain- 
ed In  the  complaint,  yet  there  Is  no  contest, 
nor  is  there  any  Issue  litigated,  The  con- 
fesslou  by  default  does  not  extend  further 
than  to  tbe  legality  of  the  demand  made  by 
the  complaint  In  a  recent  wort  (1  Van 
Fleet,  Former  Adj.  p.  526.  S  216}  It  Is  said: 
"A  Judgment  by  default  only  admits,  for  the 
purpose  of  tbe  action,  the  legally  of  the 
claim  or  demand  in  suit  It  does  not  make 
the  allegations  of  the  declaration  or  com- 
plaint evidence  In  an  action  upon  a  differ- 
ent claim."  In  Freem.  Judgm.  1  259,  It  Is 
said:  "The  best  and  most  Inrarlable  test  as 
to  whether  a  former  judgment  Is  a  bar  is  to 
inqalre  whether  tbe  same  evidence  will  sus- 
tain both  the  present  and  the  former  action. 
If  this  Identity  of  evidence  be  found.  It  will 
make  no  difference  that  the  form  of  the  two 
actions  is  not  the  same.  •  •  •  What- 
ever be  the  form  of  action,  the  Issue  Is 
deemed  the  same  whenever  it  Is  In  both  ac- 
tions Bopi>orted  by  substantially  tbe  same 
evidence.  If  it  be  so  supfwrted,  a  Judgment 
In  one  action  la  conclusive  upon  the  same 
Issue  In  any  other  suit,  thoujifh  tbe  cause  of 
action  be  different"— citing,  among  other 
cases,  Cannon  v.  Brame,  ^  Ala.  262.  In 
Strauss  v.  Meertlef,  64  Ala.  310  (s.  c.  88 
Am.  Kep.  8),  it  was  said  by  this  court  In  an 
opinion  by  Brickell,  .G.  X :  "A  Judgment  as 
between  parties  or  privies,  as  a  plea  or  bar 
or  as  matter  of  evidence,  la  conclusive  not 
only  of  the  questions  actually  litigated,  but 
of  alt  questions  within  tbe  Issues  which 
could  have  been  properly  litigated  and  deter- 
mined,"—citing  Trustees  v.  Keller,  1  Ala. 
40»;  Chamberlain  r.  Galllard,  26  Ala.  504; 
Wlttick  T.  Traun,  26  Ala.  317;  Hutchinson 
T.  Dearlng,  20  Ala.  798.  In  Llddell  v.  Cbldes- 
ter,  84  Ala.  508,  4  South.  426,  wher«  the 
question  was  whether  Ghldester  was  em- 
ployed by  Llddell  to  perform  a  year's  serv- 
ice for  $1,000,  to  be  paid  In  gross  or  In 
monthly  Installments,  there  having  been  a 
previous  suit  by  Ghldester  and  a  recovery 
of  a  Judgment  against  Llddell  for  a  month's 
InstalLmmt  the  court  said:  "If,  on  tbe  oth- 
er hand,  the  wages  were  due  and  demanda- 
ble  at  tiie  end  of  each  month,  then  the  re- 
covery of  one  Installment  unreversed,  is  a 
complete  answer  to  and  preclusion  of  de- 
fenses to  the  merits  which  were  or  could  be 
pleaded  to  such  second  suit."  And  It  was 
further  said  by  the  court  (and  It  may  be  re- 
marked here  that  this  was  a  case  where  tbe 
former  Judgment  was  pleaded  as  a  bar) 
that:  "The  first  suit  was  brought  on  the 
theory  that  the  contract  was  payable  In 
monthly  installments,  and  It  was  Indispensa- 
ble to  plaintiff's  right  of  recovery  [that  is, 
in  the  first  action]  to  show  that  by  the  terms 
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of  the  contract  his  wages  were  due  In 
monthly  installmeuts,  one  installment  of 
which  bad  matured.  This  was  essential  ta 
the  finding  of  the  former  verdict  The  fore- 
going facts  are  placed  beyond  dispute  in 
the  record  before  us.  They  estop  Llddell 
from  denying  that  by  the  terms  of  bis  con- 
tract with  Cbidester  he  was  to  pay  tbe  wa- 
ges in  monthly  Installments,  and  that  he 
discharged  plaintiff  without  cause."  Au  ex- 
amination of  tbe  above-cited  cases  will  dis- 
close either  that  the  second  suit  was  for  the 
same  cause  of  action  sued  on  In  the  former 
suit  In  which  tbe  Judgment  pleaded  was 
rendered,  or,  where  the  cause  of  action  in 
the  second  is  different  from  that  sued  on  in 
former,  that  the  Issues  involved  in  the  sec- 
ond suit  were  either  actually  litigated  or 
within  the  litigation  In  the  former,  or,  in 
other  words,  that  a  contest  was  bad  be- 
tween the  parties  in  the  fomer,  and  that 
tbe  questions  Involved  In  the  second  suit 
were  either  litigated  In  such  contest  or  were- 
wlthln  the  Issues  litigated.  In  the  case  of 
Liddell  V.  Ghldester,  supra,  an  examination: 
of  the  original  transcript  and  record  shows 
that  tbe  issues  in  the  second  suit  were  dis- 
tinctly litigated  In  the  former  suit.  The 
question  involved  in  this  case  was  decided 
In  the  case  of  Cromwell  v.  Sac  Co..  94  V.  S. 
351,  24  L.  Ed.  195,  and  the  principle  Is  welt 
stated  in  the  first  hcadnote  to  that  case  as 
follows:  "The  difference  between  the  effect 
of  a  Judgment  as  a  bar  or  estoppel  against 
the  prosecution  of  a  second  action  upon  the 
same  claim  or  demand,  and  its  effect  as  an 
estoppel  In  another  action  between  the  same' 
parties  upon  a  different  claim  or  cause  of 
action,  Is  that  In  the  former  case  the  Judg- 
ment if  rendered  upon  the  merits,  consti- 
tutes an  al}8olute  bar  to  a  subsequoit  action. 
It  is  a  finality  as  to  tbe  claim  or  demand  in 
controversy,  concluding  parties  and  those  In 
privity  with  tiiem  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any 
other  admissible  matter  which  might  have 
been  offered  for  that  purpose.  But  where 
the  second  action  between  the  same  par- 
ties is  upon  a  different  claim  or  demand,  the 
Judgment  In  the  prior  action  operates  as  an 
estc^pel  only  as  to  those  matters  in  issue  or 
points  controverted  upon  the  det«inination 
of  which  the  finding  or  verdict  was  render- 
ed." See  Nesbit  v.  School  Dlst,  144  U.  S. 
619,  12  Sup.  Gt  746,  36  I*  Ed.  pOSl;  Davis  v. 
Btvwn,  94  U.  S.  423,  24  L.  Ed.  204;  Jacob- 
son  v.  Miller,  41  Mich.  90.  1  N.  W.  1013; 
Freem.  Judgm.  (4tii  Ed.)  p.  453,  g  253;  Id.  p. 
G03.  §  3:iO;  1  Van  Fleet  Former  Adj.  pp. 
523-525.  i  219.  In  the  case  at  bar  the  Judg- 
ment pleaded  as  an  estoppel  was  taken  by 
default  In  a  suit  on  a  cause  of  action  differ- 
ent from  the  one  here  sued  on.  The  Judg- 
ment In  the  former  suit  being  by  default  no 
contest  was  bad,  and  consequently  no  issues 
were  litigated.  This  being  true,  tbe  Judg- 
ment pleaded  could  not  operate  as  a  bar  or 
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as  an  eetpppel  to  the  second  snlt  There 
was  no  error  In  snstalnlog  the  demurrer  to 
the  replication,  and  the  judgmrat  of  the 
court  below  most  be  affirmed.  Affirmed. 


OUB  T.  BREI/AND. 
<Sapreme  Court  of  Mississippi.   May  20.  IflOl.) 
BRIDQBS— INJURIES  —  FLOTAOB  OF  TIMBBH  — 
RIGHT  TO— MEASURE  OF  DAHAQES 
—INSTRUCTIONS. 

1.  Plaintiff  built  a  bridge  under  a  cootraet 
with  the  county  obligating  liim  to  keep  same 
In  repair  for  a  period  of  five  years.  The  bridge 
haring  been  Injured  by  logs  driven  by  defend- 
ant's servants,  the  county  ordered  plaintiff  to 
rebuild  and  repair  the  same,  on  penalty  of  for- 
feiture of  his  bond,  which  he-  did.  Held,  that 
the  injury  resulting  from  the  negligent  driv- 
ing of  the  logs  was  an  injury  to  piaintifl.  and 
not  to  the  county,  and  hence  plaintiff  was  en- 
titled to  maintain  the  suit  agalnat  defendaat 
for  the  damages  so  sostalned. 

2.  Hie  measnre  of  damages  In  such  action 
was  the  cost  of  rebuilding  the  bridge. 

S.  Where,  in  an  action  for  Injuries  to  a  bridge 
by  the  negligent  flotage  of  logs,  the  court 
charged  that,  in  order  to  render  the  stream 
navigable,  it  was  not  necessary  that  It  should 
be  so  at  all  seasons,  but  that  If  it  bed  that 
character  at  different  periods  with  reasonable 
certainty,  or  for  such  a  length  of  time  as  to 
make  It  profitable  for  that  purpose.  It  was 
navigable,  and  In  another  instruction  charged 
that  a  stream  was  navigable  for  logs  when 
it  was  capable  of  floating  logs  as  the  result  of 
natural  causes  at  periods  ordinarily  recurring 
from  year  to  year,  and  continuing  for  a  su£B- 
cient  time  each  year  as  to  make  it  useful  as  a 
highway  for  flotage,  such  Instructions  properly 
and  suffidently  printed  the  issue  as  to  the 
navigaUlity  of  "tne  stream;  and  hence  it  was 
not  error  to  refuse  a  requested  charge  on  the 
same  issue,  though  such  charge  was  proper  as 
an  abstract  proposition. 

4.  Where,  In  an  action  for  Injuries  to  a  bridge 
by  reason  of  the  negllgrat  drivinjg  of  logs,  there 
was  evidence  warranting  the  jury  In  finding 
that  defendant  had  ordered  his  employes  to 
"let  the  logs  loose  and  let  them  make  or  break,'* 
and  that.  If  ordinair  care  had  been  used,  men 
stationed  on  the  bridge  conid  have  guided  the 
logs  through  without  firiury  to  the  bridge,  there 
was  evidence  that  the  Injury  was  willful;  and 
hence  any  error  in  refnmng  Instructions  as  to 
defendant's  superior  rights  to  fiotage,  or  the 
navigability  of  the  stream,  would  not  authorize 
reversal  of  a  judgment  In  favor  of  plalntifC, 
rince  defendant  had  no  right  to  wiUfnlv  Injure 
the  bridge. 

Appeal  from  circuit  court,  Hancock  coun- 
ty; T.  A.  Wood,  Judge. 

Action  by  Quitman  Breland  against  EmlUo 
One  for  trespass  to  a  bridge,  in  which  plain- 
tiff alleged  that  he  entered  Into  &  contract 
with  the  board  of  supervisors  of  Hancock 
county  on  the  26th  day  of  October,  1895.  to 
build  a  certain  bridge  across  Hickory  creek, 
and  keep  the  same  in  repair  for  a  tra-m  of 
five  years;  that  thereafter,  on  the  Ist  day 
of  August  the  agents  and  servants  of 

defendant  In  floating  logs  on  such  creek  neg- 
ligently permitted  timber  and  logs  to  crush 
and  destroy  the  bridge,  whereupon  the  board 
of  supervisors  ordered  plaintiff  to  rebuild  or 
repair  the  same,  under  penalty  of  forfeiture 
of  his  bond;  and  that  plaintiff  did  so  re- 
build and  repair,  to  a  cost  of  f400,  for  which 


he  demanded  jadgnaest.  Vrom  a  Judgment 
In  favor  of  pliOntlfl,  defoidant  appeaJi.  Af- 
firmed. 

Defendant  demurred  to  the  declaration,  set- 
ting up  the  fcdlowlng  grounds:  "(1)  That 
the  declaration  is  Insufficient  In  law,  and 
states  no  cause  of  action  in  favw  of  plain- 
tiff. Because  said  declaration  falla  to  set 
forth  or  show  any  trespass  by  defendant 
upon  any  property  of  plalndfl.  (fi)  Because 
said  declaration  shows  that  defendant  baa 
committed  no  trespasB  against  any  property 
of  plaintiff.  W  Because  the  alleged  contract 
with  the  board  of  sapervlsors  Is  not  exhib- 
ited with  the  declaration."  The  demurrer 
was  overruled  by  the  court  below,  and  a 
nnmber  of  pleas  were  filed  by  defendant 
At  the  trial  of  the  case  In  the  court  below, 
plaintiff  introduced  In  evld^ce  a  number  of 
OTders  ot  the  board  of  supervisors  showing 
the  contract  with  plaintiff,  and  the  building 
of  the  bridge,  and  acceptance  of  same  by  the 
board.  Plaintiff  and  a  number  of  his  wit- 
nessea  testified  as  to  the  cost  of  building  the 
bridge  aftw  being  destroyed.  Ttie  testimony 
as  to  the  negligence  of  defendant's  serrants 
In  floating  the  logs  and  timber,  and  as  to 
whether  m  not  Blckory  creek  was  a  naviga- 
ble atream,  was  conflicting.  The  third  and 
fourth  Instructions  given  for  dtfendant  are 
as  followa:  TtM  court  burtrnetB  the 
Jury  that  In  order  to  render  a  stream  nav- 
igable or  floatable.  It  is  not  necessary  that 
tt  sbonki  be  BO  at  all  BeasMu  of  the  year.  It 
Is  sufficient  If  it  have  that  character  at  dif- 
ferent periods  with  reasonable  cwtalnly,  and 
for  such  a  length  of  time  as  to  make  it  jHToflt- 
able  for  that  purpose.  (4)  A  stream  Is  navi- 
gable or  floatable  for  logs  when  it  Is  capa- 
ble of  floating  as  tiie  result  of  natural  causes 
at  periods  ordinarily  recurring  from  year  to 
year,  and  continuing  for  a  snffident  time  In 
eadi  year  to  make  It  useful  as  a  U^way  fw 
flotage."  The  flfth  Instmctlcm  asked  by  de- 
fendant and  refused  the  court  is  aa  fid- 
lows:  "dB)  It  is  not  necessary  that  Hickory 
creek,  in  M^er  to  be  a  highway,  should  be 
capable  of  floating  logs  at  all  seastHis  of  the 
year,  but  its  public  diaractor  depends  upon 
Its  fitness  to  answer  the  wants  of  Uiooe 
whose  buslnees  requires  its  use." 

McWIlIle  &  Thompson  and  Bowws.  CSiaffe 
&  McDonnald,  for  aro^ttant,  J.  IC.  SblTers, 

for  appellee. 

WHITPIBLD.  0.  J.   The  wrong  d<«ie  was 

one  done  to  appellee,  not  the  county.  That 
wrong  consisted  in  putting  the  ai^Ilee  In 
a  situation  where  he  was  "bound  to  rebuild, 
and  it  is  the  cost  of  the  rebuilding  which  la 
the  measure  of  his  damage.  The  declara- 
tion proceeds  on  this  Idea,  and  the  demurrer 
was  properly  overruled.  With  the  damages 
here  sought  to  be  recovered  the  county  had 
nothing  to  do.  The  fifth  charge  naked  by 
the  defendant  properly  stotes  the  abstract 
isrlnclple  of  law.  but  the  sound  prlncI^e  had 
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been  anaonnced  rabitantiall7  In  dnCendanf  ■ 
third  and  fourth  charges.  If  the  cre^  vaa 
navigable.  It  was  yet  the  dnty  ot  app^ant 
net  to  >o  float  hie  logi  aa  wlUfnUy  to  Injnre 
aweUee.  There  was  evidence  showing  that 
the  appeUanfs  authorized  agent,  while  en- 
gaged In  the  master's  work,  told  an  employA 
to  "let  the  logs  loose  and  let  them  make  or 
break,"  that  tb^  were  let  loose  late  In  the 
evening,  that  they  conid  have  been  gnlded 
through  by  four  mea  stationed  <m  the 
bridge,  and  that  no  effort  was  made  to  do 
this.  "31c  ntere,"  etc..  fits  In  here.  It  the 
Jury  believed  thl8.-HUid  it  would  seem  th^ 
didr-then  a  case  ot  wUlfol  wrong  was  made 
out;  and  error  In  refusing  the  fifth  Instmc- 
tion  tot  defendant  and  the  one  as  to  naviga- 
blUty  conferring  superior  rights,  could  not 
possibly.  In  that  view,  be  reversible  error. 
We  think  the  right  verdict  has  been  readied, 
and  the  Judgment  Is  affirmed. 


SDfMONS  HABDWARB  00.  v.  TODD  et  si. 
(Supreme  Court  of  Mississippi.  May  20,  1901.) 
SAXA8—AQBNOT— UNDISCLOSED  PRINCIFAI.- 
PRINCIPAL'S  LTABILITT. 
Defeodant  applied  to  plaintifTB  agent  for 
the  parchase  of  hardware  (or  a  hoase,  which 
the  agent  refused  to  sril  to  defendant  on  the 
ffroona  that  his  priocipal  sold  only  to  dealera. 
It  was  then  saftgwted  that  plaintiff's  agent  see 
defendant's  brother,  who  was  In  the  employ  of 
O.  &  Co.,  whidi  was  done;  defendant's  broth- 
er pnrchasltiK  the  goods  from  the  agent,  which 
he  directed  to  be  charged  to  bis  employers,  0. 
ft  Oo.  Tbey  repodiated  the  transaction,  refus- 
ed to  pay  for  the  goods,  and  Judgment  was  en- 
tered in  their  favor  In  an  action  against  them 
therefor,  whereupon  plaintiff  brooght  suit 
against  defendant  tor  the  Koods.  Seld  that, 
since  there  was  no  authority  to  charge  the 
goods  to  C  &  OOm  and  defendant's  brother  act- 
ed SB  defendant's  agent  in  the  purchase  of  the 
Roods,  defendant  was  the  real  principal  in  the 
transaction,  snd,  that  fact  being  ascertained, 
plaintiff  was  entitled  to  recorer  from  defeod- 
oDt,  ss  an  nndlsdoBcd  prlndpal,  the  value  ot 
the  goods. 

Appeal  from  circuit  court.  Binds  county; 
Robert  Powell,  Judge. 

The  Simmons  Hardware  Company,  the 
plaintiff  In  the  court  bdoW,  brought  suit  on 
an  open  account  against  Dr.  W.  B.  Todd  and 
bis  Wife  KeUle  M.  Todd,  defendants  below, 
in  a  Justice  of  the  peace  court,  and  obt^ned 
Judgment  against  them,  and  an  appeal  to  the 
circuit  court  waa  taken.  Befwe  and  at  the 
time  of  the  purchase  of  the  goods  involved 
In  this  suit  Dr.  Todd  was  engaged  In  the 
construction  of  a  residence  on  a  lot  belonging 
to  his  wife,  and  applied  to  Mr.  Alexander,  a 
representaUve  of  the  Simmons  Hardware 
Company,  for  tbe  purjMMe  of  buying  some 
hardware  for  use  In  the  building.  Alexander 
refused  to  sdl  him  the  hardware,  for  the  rea* 
son,  as  stated,  that  the  company  only  sold  to 
dealers  and  pe(9le  engaged  In  the  mercantile 
business.  It  was  then  suggested  that  the 
goods  be  sold  to  T.  B.  Carson  &  Co.  Dr. 
Todd  UA&  Alexander  to  see  his  brother,  Ben 


Todd,  who  was  an  employs  of  T,  B-  Oarson 
&  Co.,  and  that.  If  his  brother  liked  the 
goods.  It  would  be  satisfactory  to  him.  Al- 
exander afterwards  saw  Ben  Todd  at  the 
place  of  bualness  of  T.  B.  Carson  &  Co.,  and 
sold  the  bill  of  goods.  Alexander  sent  the 
order  to  the  Simmons  Hardware  Company, 
and  the  same  was  charged  to  T.  B.  Carson  & 
Co..  and  the  goods  were  afterwards  d^Ivered 
at  their  place  of  business,  where  they  were  ob- 
tained 1^  Dr.  Todd,  and  used  by  him  In  the 
construction  ai  Us  residence.  In  due  conrse 
of  time  the  bill  for  the  goods  was  presented 
to  T.  B.  Garsm  &  Co.  for  payment,  which  was 
refused,  and  snlt  was  brought  cm  the  account 
against  T.  B.  Oarson.  ft  Co.,  In  which  suit 
Judgment  was  rendered  against  the  Simmons 
Hardware  Company;  whereupm  the  hard- 
ware company  made  out  their  account  against 
Dr.  W.  a  Todd  and  his  wife,  Mrs.  Nellie 
Todd,  and  brought  suit  on  same.  On  fho 
trial  on  the  case  in  the  circuit  court  a  per- 
emptory Instructim  was  asked  by  both  sides, 
and  that  asked  by  defendsnts  was  granted. 
Upon  this  Instruction  the  Jury  brought  In  a 
verdict  tor  defendants,  and  Judgment  was 
rendered  accordingly,  A  motion  for  a  new 
trial  was  made,  and  overruled  by  the  court, 
and  plaintiff  appeals.  Reversed. 

Harpo?  A  Potter,  for  appellant  William- 
son, Wells  ft  Groom,  for  appellees. 

I*' 

TBRBAIa  J.  We  are  of  the  opinion  that 
the  court  erred  In  giving  a  peremptwy  In- 
struction for  tiie  defendants  In  this  case.  It 
Is  perfectly  apparent  from  the  reccvd  that 
Dr.  Todd  purchased  the  goods  the  price  of 
which  is  here  sned  for  from  Alexandtt,  the 
travdlng  salnman  of  the  Simmons  Hard- 
ware Company,  of  St  Lonla,  Ma.  and  that 
the  pnrcbase  was  made  by  Bea  Todd  at  the 
suggestion  of  Dr.  IMd,  and  the  goods  were 
charged  to  T.  B.  Carson  ft  Co.  at  the  Instance 
of  Ben  Todd,  the  agent  of  Dr.  Todd  In  the 
purchase.  There  was  not  the  least  show  of 
right  In  charing  the  goods  to  T.  B.  Carson 
ft  Co..  and  such  act  was  a  nullity.  Where 
a  vendor  sells  goods  to  an  agent  for  an- 
other person,  whose  name  Is  not  disclosed 
at  the  time  of  the  purchase,  the  vendor, 
although  credit  is  extended  to  the  agent 
may,  upon  finding  out  the  principal,  elect 
to  pursue  him  for  the  purchase  price.  Ben 
Todd  was  the  agent  of  Dr.  Todd  In  the 
purchase  of  these  goods,  and.  If  they  had 
been  charged  to  Ben  Todd,  the  vendor,  on 
finding  out  that  Dr.  Todd  was  the  principal 
in  the  purchase,  could  have  charged  the 
goods  against  IMr.  Todd;  and  his  right  to  do 
so  cannot  be  less  where  th^  were  charged 
by  Ben  Todd^  direction  to  T.  B.  Carson  ft 
G<h,  who  no  means  could  be  made  liable 
for  them.  If  the  facts  of  ttie  case  do  not 
demand  a  peremptory  lnstructl<Hi  for  the 
plaintiff,  they  at  least  require  the  submis- 
sion of  them  to  a  Jury.  Tlie  whole  arrange- 
ment between  the  parties  was  but-a  device 
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to  enable  Dr.  Todd  to  get  Ihe  goods  -wltbont 
paring  the  retailer's  profits.  It  is  altogether 
unlike  the  case  of  Hendricks  t.  Robinson,  56 
Mlsa.  AM.  81  Am.  Rep.  362.  In  a  case  simi- 
lar to  this  Lord  Tentwden.  G.  J.,  Bald:  "I 
take  It  to  be  a  general  mle  that,  If  a  pos 
son  sells  goods,  supposing  at  the  time  of 
the  contract  be  Is  dealing  with  the  priit- 
dpalt  but  afterwards  discovers  that  the  per- 
son with  whom  he  had  been  dealing  Is  not 
the  prlncbKil  In  the  transactloo,  but  agent 
for  a  third  person,  though  he  may  In  the 
meantime  have  debted  the  agent  with  it, 
he  may  afterwards  recover  the  amount  from 
the  real  prlncIpaL"  Ihompson  DaToi- 
port,  9  Bam.  ft  C.  78,  17  E.  a  L.  4B.  In 
Patteraon  r.  Oandasequl,  Lord  EUenborongh, 
a  J.,  said:  *^e  law  has  been  settled  by 
a  TarletT  of  cases  that  an  unknown  prln* 
clpal,  when  discovered,  la  Uahle  on  his  con- 
tracts which  his  agent  makes  for  him;  but 
that  must  be  taken  with  some  qnallflcatlon, 
and  a  party  m^  preclude  himself  from  re- 
covery over  against  the  principal  by  know- 
ingly making  the  agent  his  debtw."  And 
Bayley.  J.,  said:  "I  have  gmerally  under- 
stood that  the  seller  may  look  to  the  princi- 
pal when  he  discovers  him,  unless  he  has 
abandoned  his  right  to  resort  to  him."  15 
Ea8t,e2.  2Kent,Oomra.<13thKd.)|631,note 
"X,"  Bays:  "The  general  rule  that  an  nndis- 
closed  principal  may  sue  or  be  sued  upon  his 
disclosure  Is  sustained  by  Curds  r.  William- 
son, L,  R.  10  Q.  B.  67,  and  other  cases  there 
cited."  And  this  right  to  sue  the  principal 
continues  ontil  the  creditor,  with  full  knowl- 
edge of  the  facta,  elects -to  hold  the  agent 
bound  for  the  price.  If  the  principal  Is  mis- 
led by  the  creditor  to  believe  that  such  cred- 
itor Intends  to  look  alone  to  the  agent  for 
his  claim,  and  thereby  induces  him  to  settle 
with  the  agent,  the  ri^t  of  the  creditor  to 
charge  the  principal  Is  gone.  But  upon  this 
record  there  Is  no  room  to  claim  that  Dr. 
Todd  had  been  misled  by  the  Simmons  Hard- 
ware Company  In  any  particular.  Wo  think, 
upon  this  record,  that  right  and  Justice  Is 
with  the  plaintiff,  and  It  should  have  had 
verdict  and  Judgment  Reversed  and  re* 
manded. 


BLODGETT  et  a!,  v.  SEAI^. 

(Supreme  Court  of  Miesissippi.   May  13,  1001.) 
DEEDS  — PRIOR  TRESPASSES  —  RIGHT  OP  AC- 
TION —  ASSIGNMENT  —  CONFUSION  OP 
GOODS— 8BLBCTION  BY  OWNER. 

1.  Sale  ODd  conveyance  of  school  land  by  a 
school  board  conveyed  no  right  of  action  to  the 
grantee  to  recover  for  treapasseB  committed  be- 
fore the  conTeyance. 

2.  An  assisrnraent  of  a  right  of  action  for  a 
trespass  on  school  lands  to  a  subsequent  (gran- 
tee of  the  school  board  could  only  be  made  hy 
a  majority  vote  of  the  members  of  the  board 
present  at  the  meeting,  and  entered  of  record 
on  its  minntes. 

3.  Where  defendant  purchased  logs  of  M., 
vho  had  wroDKfully  cat  the  same  from  plain- 
tiff's land,  and  intentionally  mixed  the  same 


with  other  logs,  also  sold  to  defendant,  plain- 
tifF  was  entitled  to  select  from  all  the  logs  so 
sold  logs  equal  to  those  from  the  trees  wrone- 
tnlly  cat  from  his  land,  and  to  maintain  re- 
plevin therefor,  though  defendant  was  an  In- 
nocent purchaser  of  the  logs. 

Appeal  from  circnit  court,  Marion  county; 
T.  A.  Wood,  Judge. 

"To  be  oflacially  reported." 

Replevin  by  Delos  A.  Blodgett  and  otheri 
against  George  S.  Seals  to  recover  forty  plzbe 
trees  alleged  to  have  been  cut  from  plalntlfTs* 
land.  Prom  a  Judgment  in  favor  of  defend* 
ant,  plaintiffs  appeal.  Reversed. 

The  evidence  showed  that  plaintiffs  owned* 
as  tenants  in  common,  the  8.  W.  %  of  the  S. 
B.  ^.,  section  29,  from  which  two  trees  were 
cut,  and  the  N.  B.  hi  of  the  N.  W.  ^  of  sec- 
tion 32.  from  which  four  trees  were  cut,  and 
that  they  acquired  title  to  this  land  In  1888. 
The  other  lands  from  which  the  remaining 
34  trees  had  been  cut  were  purchased  from 
the  trustees  of  the  Alcorn  Agricultural  & 
Mechanical  College,  and  patents  therefor 
were  Issued  to  plaintiffs  in  February,  1900. 
The  trees  were  cut  from  the  school  lands  by 
one  McCarty  before  plaintiffs  purchased  IL 
McCarty  mixed  the  logs  cnt  from  the  trees 
with  a  large  number  of  other  logs  belonging 
to  him,  and  sold  all  the  logs  to  defendant 
SealB.  The  opinimi  contains  a  further  state- 
ment of  the  facts. 

Mayson  A  Dale,  for  appellants.  lfomig«- 
A  Monnger  and  J.  R.  Tally,  toe  app^ee. 

TBRRAL,  1.  We  think  the  appellants 
show  no  right  to  recover  for  the  84  trees  cnt 
off  the  school  lands.  Ko  sufficient  action  was 
taken  by  the  board  (tf  trustees  of  the  Alcorn 
Agricnltoral  ft  Mechanical  College  to  pass 
any  right  to  appellants  for  any  tteapasaes 
committed  upon  the  lands  sold  previona  to 
the  16th  of  December,  1888.  when  sold  to 
them.  The  property  rights  vested  for  man- 
agement in  public  boards  can  only  be  passed 
by  them  by  appropriate  action  taken  in  open 
session,  and  by  a  majority  vote  of  those  pres* 
ent  The  board  here  did  not  consider  an  as- 
slgnmrat  of  11»  claims  for  previous  trespasses 
npoa  the  land  sold  by  it,  and  expressed  no 
Intention  to  make  such  asslgnmoit.  Such 
assignment,  If  made,  conld  be  evidraced  only 
by  its  minutes  to  that  effect  Here  only  some 
random  talk  was  had  with  or  between  the 
members  of  the  board,  or  itf  Its  necntive 
committee;  and  tiiat  Is  so  Indeflntte  that  no 
claim  of  an  assignment  of  the  right  of  as- 
signment can  be  predicated  of  It  The  sale 
of  the  land  gave  Idtle  to  the  land  only,  and 
not  to  any  rights  of  action  for  former  tres- 
passes upoa  it  The  idaintlfrs.  however, 
should  have  recovered  for  the  other  six  trees 
sued  for,  because  McCarty,  Seal's  vendor,  had 
Intentionally  mixed  his  own  logs  with  the 
logs  from  the  six  trees  cut  from  appellants* 
land,  and  thereby  bestowed  upon  the  app^- 
lants  the  right  of  selecting  the  quantity  due 
them.  2  Kent,  Comm.  {  3GS.  notes  i.  f'i 
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<:hazidler  t.  De  Gisff,  2S.Mlim.  88.  Wbme 
a  wronger  bas  IntentlonaUr  mixed  ttie 
jSoodB  of  another  iPlth  tola  own,  so  as  to  be 
Indlatiugulsbable  from  bis  own,  sacb  otha 
baa  the  right  to  aelect  the  ouantity  due  blm 
from  ^oae  with  which  they  are  confused  or 
intermingled,  and  the  Innocent  purchaser 
from  the  wrongdoer  gets  no  greater  right 
Stmbbee  t.  TruFtees,  78  Ky.  481;  Jewett  t. 
Drlnger,  80  N.  J.  Eq.  804,  note.  The  Judg- 
ment la  zeveraed,  and  a  new  trial  la  awarded. 


STATS  «x  rel.  GRAVES,  Dirt.  Attjr.,  t. 

OAVETT. 

<Supteme  Court  of  Mississippi.   May  20,  1901.) 

OFFICER— INELIGIBILITY— MUNICIPAL  CORPO- 
RATIONS-INDEBTEDNESS. 
Code  18B2,  |  8026,  provides  that  a  state- 
meat  showing  the  fiaancial  condition  of  the  city 
of  Jackson  at  the  end  of  each  fiscal  year  shall 
be  made,  and,  if  the  indebtedness  of  the  city  is 
increased  over  the  year  preceding  without  the 
consent  of  the  electors,  the  mayor  and  alder- 
men shall  not  succeed  themselves  or  each  oth- 
«r.  Defendant  was  appointed  alderman  to  fill 
an  unexpired  teem,  and  during  the  year,  and 
before  his  appointment,  the  indebtedness  of  the 
city  was  iacreased  ^,000  by  a  contract  not  aa- 
thoiized  by  the  electors,  and  there  were  several 
transfen  of  money  by  borrowing  from  one  fund 
for  another.  Defendant  was  re-elected.  H^S, 
that  the  proTiaions  of  the  Ckide  do  not  render 
an  alderman  ineligible  to  re-election  unless  he 
participated  in  the  wrongful  acts,  and  as  the 
contract  was  made  before  defendant's  appoint- 
ment, and  the  transfer  of  moneys  from  one 
fund  to  another  did  not  create  an  indebtedness, 
defendant  conld  hold  the  office  under  his  re- 
«lection. 

Appeal  from  circuit  court  Hinds  coonly; 
Robert  Powell,  Judge. 

*To  be  officially  reported." 

Qno  warranto  by  the  state,  on  relation  of 
J.  B.  Graves,  district  attorney,  against  J.  C. 
Carett  From  an  order  snstainlng  defend- 
ant's demurrer  to  the  writ  and  dismissing  the 
petition,  relator  appeals.  Affirmed. 

Quo  warranto  proceedlnga  were  Instituted 
at  the  January,  1001.  term  of  the  circuit 
court  of  Hinds  county  against  appellee,  J.  G. 
Carett,  to  test  bis  right  to  bold  the  office  of 
alderman  In  the  city  of  Jackaon.  The  peti- 
tion alleges,  among  other  things,  that  appel- 
lee was  appointed  alderman  of  the  dty  of 
Jackson  and  commissioned  by  the  governor  at 
the  state  during  the  month  of  August  1900, 
to  fill  an  unexpired  term  of  the  office  from 
the  Fourth  ward  made  vacant  by  the  resigna- 
tion of  U.  S.  Iiogue;  that  tai  December  of  the 
aame  year  appellee  was  elected,  at  an  election 
duly  and  legally  held,  alderman  from  the 
Fourth  ward  of  said  dty  of  Jackson  for  a 
term  of  two  yeara;  that  during  the  fiscal  year 
from  October  1,  1880,  to  October  1.  1000,  the 
mayor  and  hoard  of  aldermen  of  the  city-  ot 
Jackson,  of  which  board  said  Cavett  was  a 
member,  and  during  the  time  be  was  a 
member  of  said  board,  increased  the  indebt> 
edness  of  the  city  of  Jadcson  over  and  above 
what  it  had  been  during  the  fiscal  year  end- 


ing October  1,  1809,  without  tbe  cmsoit  of 
the  qualified  electors;  that  It  la  provided  ,by 
the  laws  of  Mississippi  (Codt  1802)  that  a 
statement  tiiall  be  made  the  1st  of  October 
each  year  showing  the  financial  omditlon 
of  the  dty  for  the  fiscal  year  ending  on  that 
dat^  and.  If  the  Indebtedness  of  the  dty  is 
Increased  orer  the. year  preceding  without 
the  consent  of  the  electors,  then  the  mayor 
and  board  of  aldermen  shall  not  succeed 
themselves  or  each  other;  that  the  illegal 
Increase  of  the  Indebtedness  for  tbe  fiscal 
year  ending  October,  1000,  arises  as  follows: 
"The  dty  of  Jackaon  on  October  1, 1800,  had 
suffldent  money  In  Its  treasury  to  pay  all  its 
outstanding  indebt^nesa,  except  its  bonded 
indebtedness;  said  bonded  Indebtedness  be* 
ing  authorised  by  the  electors.  Whereas,  on 
tbe  Ist  day  of  October,  1000,  as  appeara  by 
the  books  of  account  of  tbe  dty;  and  atate- 
ment  published  by  said  board  of  mayor  and 
aldermoi.  It  had  wtstandlng  a  bonded  In- 
debtedness of  $176,300,  and  also  an  outstand- 
ing Indebtedness,  unauthorized  by  the  elect- 
ors, of  99,300,  which  it  bad  borrowed  from 
the  sewerage  fund,  placed  In  the  general 
fund,  and  disbursed  on  warrants,  fl,000 
borrowed  from  the  water  fund,  and  placed  In 
fire  fund,  and  disbursed  on  warrants,  f  1,000 
borrowed  from  the  ll^t  fund,  placed  In  the 
fire  fund,  and  disbursed  on  warrants,  and  a 
further  Indebtedness,  nnanthorlxed  by  the 
electors,  of  f4,000,  by  virtue  of  a  contract 
with  the  American  Flre-Englne  Company." 
To  this  petition  defendant  demurred,  setting 
up,  among  other  grounda  of  demurrer,  the 
following:  "a)  Section  3026,  Code  1802,  on 
which  this  proceeding  Is  based,  la  nnccmstltii- 
tlonal.  In  so  far  aa  It  attempts  to  prescribe 
aa  a  penalty  Ineligibility  to  bold  office.  *  *  • 
(4)  It  falls  to  show  that  the  debt  was  In- 
creased by  any  action  of  tbe  board,  or  even 
at  any  meeting  ct  the  board.  In  whidi  defend- 
ant partldpated.  For  aught  that  ^veara, 
deffflidant  opposed  every  appnq;»riatlon  dur- 
ing his  term  of  cSHce.  (6)  The  only  alleged 
debts  specified  aa  created  during  defendant's 
incumbency  were  mere  temporary  transfers 
of  money  ^m  one  fund  to  another,  which  did 
not  and  could  not  Increase  the  city's  debt 
It  la  not  alleged  that  the  funds  were  not  re- 
placed In  ttie  proper  funds  before  the  first 
Tuesday  In  January,  1001."  Defendant'a  de- 
murrer was  sustained  by  the  court  below,  and 
the  petition  dismissed,  and  this  appeal  la 
jffosecuted. 

Prank  Johnston  and  Stirling  &  Harris,  for 
appellant  Alexander  &  Alexander  and  Mc- 
WlUIe  &  Thompson,  for  attpellee. 

WHITFIELD.  G.  J.  The  clause  In  section 
3026  of  the  Code  of  1802  herebi  Invdved  Im- 
poses a  very  ser^  i>enalty.  and  mnst  be 
strictly  construed.  We  do  not  think  tbe  In- 
debtedness referred  to  embraces  involuntary 
ofollsatlons,  such  as  Judgments  against  the 
dty  for  torts.   Nor  does  It  embrap^  charges. 
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flxed  hj  law,  such  as  the  salaries  of  the 
officers.  It  la  p^ectly  obTions  that  a  mere 
transfer  of  funds,  however  Improper,  In  no 
wa7  Increases  the  Indebtedness  of  the  city. 
For  sach  aboaes  the  law  fnmlshea  adequate 
and  appropriate  remedies.  But  such  trans- 
fers do  not  Increase  the  Indebtedness  of  the 
dtj  at  alL  Nor  does  fiie  fact  that  sndi  trans- 
fas,  and  the  expenditures  for  one  purpose  of 
funds  set  apart  for  another,  create  a  deficit, 
BO  that  salaries— charges  Hxed  by  law— can- 
not  be  paid,  constitute  an  Increase  of  Indebt- 
edness, In  the  sense  of  titils  statnte.  We  think 
it  Is  clear  tlut  the  taidebtedness  meant  Is  an 
Indebtedness  created  by  contract  or  ordi- 
nance partldpated  In  or  TOted  for  by  the 
alderman  or  mayor  sought  to  be  ousted.  It  Is 
Obviously  Impossible  that  the  legislature  could 
have  meant  that  an  alderman  who  was  In 
the  minority  and  voted  against  the  ordinance 
Increasing  the  Indebtedness  should  be  In- 
eligible. It  was  therefore  essential  that  the 
petition  should  have  avwred  that  aK>eIlee 
voted  for  some  ordinance  or  participated  hi 
some  contract  Increaring  the  Indebtedness. 
HUs  neither  the  petition  nor  the  amended 
petitlwi  alleges,  and.  Indeed,  It  la  obvious  tt 
could  not  be  alibied  consistently  iritb  the 
facts.  It  Is  plain  that  the  only  debt  counted 
on  by  the  petition  as  having  been  an  addition 
to  the  general  Indebtedness  of  Uie  city  Is  the 
$4,000  contracted  to  be  paid  the  American 
Fire-Engine  Company.  But  the  ordinance 
creating  this  Indebtedness,  the  petition  avers, 
was  passed  July  S,  1900,  and  the  extract  In 
pursuance  of  It  executed  July  14,  1900,  be- 
fore an>ellee's  Induetlan  Into  office.  The 
fourth  and  flfUi  grounds  of  demurrer  were 
well  assigned,  and  the  judgment  is  corre^rL 
This  view  makes  it  unnecessary  to  consider 
the  con8titutl(mallt7  of  the  statute  In  the 
particular  reviewed. ,  AiBrmed. 


BtOBXBZ  V.  BICKLB7  et  at. 
(Supreme  Court  o£  Alabanui.   April  2,  1901.) 

APPBAX<-OVBRRtIUNO  DEMURRBB-CROSS 
BIUr-RBUEDT. 

1.  A  decree  oTerrolinK  a  demurrer  to  a  cross 
Mil  or  a  motion  to  dismiss  the  same  for  the  want 
of  equity  ig  not  such  an  interlocutory  decree 
as  will  support  an  appeal  under  the  statate 
(Code,  %  ^Sf),  and  an  appeal  from  sach  a  decree 
will  be  dismissed  by  the  court  ex  mero  motn. 

2.  Wliere  a  party  defendant  to  a  bill  la  chan- 
cery files  an  answer  which  is  made  a  cross  bill, 
and  the  original  complainant  demurs  to  such 
cross  bill,  and  moves  to  dismiss  it  for  the  want 
of  equity,  and  the  chancellor  overrules  such  de- 
murrer and  motion,  a  writ  of  mandamus  will 
not  He  on  application  of  the  cross  defendant  to 
ftot  aside  and  racate  the  decree  orerruling  such 
demurrer  and  motion,  nor  will  a  writ  of  pro- 
hibition lie  to  prohibit  further  proceediOE  upon 
said  cross  bill;  since,  upon  final  determfnatioQ 
of  the  canse,  the  decree  of  the  chancellor  over- 
rulinR  the  demurrer  or  motion  to  dismiss  for 
the  want  of  equity  and  the  final  decree  upon 
the  cross  bill  are  reviewable  on  appeal,  and 
such  appeal  famishes  a  complete  and  adequate 
remedy  to  correct  any  error  which  the  chancel- 


lor may  have  committed  la  rendering  decrees 
rating  to  said  cross  bUL 

Appeal  from  chancery  court,  GoIl>ert  coon- 
ty;  William  H.  Slmpeoji,  Chancellor. 

BIU  by  Susan  P.  Blckley  asainst  Elbert 
L.  Blckley  and  others.  Defendants  filed  a 
Cross  bill.  From  an  order  overruling  a  mo- 
tion to  dismiss  the  cross  bill,  plaintiff  appeals. 
In  the  supreme  court  the  appellant  made  a 
motion  for  the  issuance  of  a  writ  of  man- 
damus, or  other  remedial  writ,  to  the  chan- 
cellor, commanding  him  to  vacate  and  annul 
the  decree  of  the  court  ovemillng  the  mo- 
tion to  cUsmiss  the  bill.  The  appellant  also 
moved  the  court  for  a  writ  addressed  to  the 
chancellor  prolilblting  him  from  further  pro- 
ceeding upon  the  cross  bill  In  said  causes 
Appeal  dismissed. 

ThoS.  B.  Roulhae  and  lamea  Jaiten,  Cor 
appellant  A  H.  Oamddiad  and  Ktt  & 
Rathor,  tm  appelleea. 

TTSON.  J.  This  bffl  la  filed  by  n  married 
woman  agalnat  her  hosband  for  malntoiance 
on  acconnt  of  his  allied  deaertloa  oC  her. 
and  his  refusal  to  furnish  her  with  neces- 
sary meana  for  her  snroort;  etc.  A  divorce 
is  not  sought,  and  conld  not  be  had,  as  Ute 
statotory  period  of  desertion  had  not  expired 
when  the  bill  was  filed.  Code,  1 148B.  The 
husband,  tn  his  answer,  sets  up  the  defense 
oC  the  Infiddl^  of  the  complalnnnt;  In  that 
she  has  been  gnll^  of  Illicit  sexual  lat^ 
course  since  her  marriage  with  him.  and 
makes  his  answer  a  areas  bill,  praying  np<u 
final  hearing  that  the  baids  of  matrimony 
between  them  be  dissolved.  A  motliHi  to  dla- 
mlss  the  cross  bill  tea  want  oC  eqalty  was 
overruled,  and  this  appMl  la  proaecated 
fnun  that  decree. 

The  motion  to  dismiss  this  appeal  most  be 
granted.  Code,  1 427;  Ttarone-FranfcUn  Shoe 
Co.  V.  Ounn,  323  Ala.  640,  26  South.  18&  and 
cases  cited.  The  appellant,  anticipating  HUs 
result,  submits  a  motion  for  mandamus;  pro- 
hibition, or  other  remedial  writ  It  seems  to 
be  conceded  by  appellantfs  counsel  that  the 
matter  alleged  In  the  answw  ccHUtttutes 
a  good  defense.  If  proven;  but  It  la  eontoided 
that  It  cannot  be  made  the  predicate  for  af- 
firmative r^ief  by  way  of  cross  blU.  The 
theory  la  that  the  cross  bill  Is  an  entire  de- 
parture tma  the  subject-matter  of  the  origi- 
nal bill,  and  therefore  the  diauc^lor  eneeds 
his  jurisdiction  In  ratortaining  IL  The  case 
of  Ex  parte  Woodruff,  123  Ala.  90.  26  South. 
S09,  la  conclusive  against  the  right  of  the 
complainant  to  have  the  writ  of  mandamus, 
and,  we  think,  also  conclusive  against  his 
right  to  the  writ  of  prohibition. 

We  do  not  doubt  that  should  the  duuiccJ- 
lor  on  final  hearing  grant  the  relief  sought 
by  the  cross  bill,  upon  appeal  from  that  de- 
cree this  court  would  review  the  question.  If 
properly  presented,  now  sought  to  be  review- 
ed upon  this  application  for  the  writ  of  prohi- 
bition. Such  has  bem  the  unlfnm  practice 
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of  this  court  as  sho-wn  by  tenner  dedslona. 
DsTls  T.  Oook.  66  AUl  617;  O'NelU  T.  Perry- 
man,  102  Ala.  SaS,  14  Sonth.  S6S;  Insuraiice 
Co.  T.  Webb.  M  Ala.  68S;  WUtfield  t.  Riddle, 
78  Ala.  99;  TatwUer  t.  Dnnlap.  71  Ala.  126; 
GrimbaU  t.  Pattern.  70  Ala.  826;  and  tbe  nn- 
meroiH  avtliwitles  dted  In  brief  of  appellant*! 
ecnuuel.  Tbe  complainant  baring  tbe  right 
to  bare  tbe  qneaUon  rertowed  npon  appeal 
from  tbe  final  decree,  tf  adverse  to  hw.  tbe 
-writ  of  problbltimi  will  not  be  awarded.  It 
la  not  a  rerisory  writ,  and  can  no  more  be 
made  to  perform  tbe  office  of  an  api>eal  os 
writ  of  error  than  can  the  writ  of  mandamus. 
8  Brick.  Dig.  p.  717. 1 1;  Sx  parte  Brown.  58 
Ala.  580.  Appeal  dismissed.  Writs  of  nwn- 
danms  and  prohibition  duled. 


ALLGOOD  T.  BANK  OF  PIEDMONT  et  aL 

(Supreme  Conrt  of  Alabama.    April  2,  1901.) 

BILI.  OF  RBVIBW  — WHEN  UAINTAtNABLB — 
NBWLT-DISCOVERBD  EVIDENCE— 
PRATBR  FOR  RELIEF. 

1.  A  bill  of  review  can  be  maintaiaed  only  by 
parties  wbo  have  bd  interest  affected  by  the  de- 
cree fa  the  original  suit,  and  who  were  injored 
by  the  errors  complained  of,  whatSTer  may 
hare  been  (heir  xl^t  to  Insist  nptm  such  errors 
at  the  oriiinn  hearinic. 

2.  To  SDstain  a  bill  of  review  on  tbe  sronnd 
of  newly-diBcovered  evidence.  It  must  not  only 
appear  that  the  additional  evidence  was  not 
known  at  the  time  of  the  former  hearing,  and 
conld  not  have  be«ii  ascertained  by  the  exerdse 
of  proper  ^Ilgenee,  bat  the  newly-discovered  ev- 
idence, with  tbe  otber  evidence  already  In  the 
case,  must  entitle  the  complainant  to  a  decree 
different  from,  and  more  hernial  to  the  com- 

Slainant  In  the  bill  of  review,  than  the  one  ren- 
ered  in  tbe  origioal  case. 
8.  In  a  bill  of  review  it  was  averred  that  the 
oricinal  suit  was  Inatitnted  to  enforce  a  ven- 
dors lien  evidenced  by  notes  alleged  to  have 
been  the  property  of  the  complainant  therein, 
and  wbicb  were  in  possession  of  the  complain- 
ant, and  introdnced  in  evidence  by  bim,  and 
that,  although  said  notes  were  executed  by  the 
complainant  in  the  bill  of  review,  they  were  the 

Eroperty  of  another  party  than  the  complainant 
I  the  original  anit.  and  that  this  fact  was  dis- 
covered  after  the  decree  sought  to  be  reviewed 
was  rendered,  and  conld  not  have  been  ascer- 
tained by  reasonable  diligence  previous  to  the 
rendition  of  said  decree,  and  that,  therefore,  the 
complaiaant  in  said  original  suit  was  not  entl- 
tied  to  maintain  said  bill.  Held,  that  npoa  snch 
averments  a  bill  of  review  could  not  be  main- 
tained, it  not  appearing  that  the  complainant 
therein  was  entitled  to  a  decree  which  was 
beneficially  different  from  that  rendered  In  the 
original  case. 

4.  In  a  bill  of  review  on  tbe  ground  of  new- 
ly-dlacovered  evidence,  a  prayer  that  the  com- 
plainant be  "placed  in  the  iame  situation  be 
would  be  had  said  biU  not  been  filed  against 
him"  is  improper.  The  proper  prityer  in  such 
a  case  is  that  the  decree  in  the  original  case  be 
reversed,  and  that  the  complainant  in  the  bill 
of  review  be  Allowed  to  retry  the  case  on  the 
original  record,  and  upon  tbe  original  and  new- 
ly-discovered evidence. 

Appeal  from  chancery  conrt,  calhoon  coun- 
ty; Richard  B.  Kelly,  C3iancelIor. 

BIU  by  J.  P.  Allgood  against  the  Bank  of 
Piedmont  and  others.  From  a  decree  die- 
miMritiir  tbe  bill,  plalutllE  appeala  Affirmed. 


On  the  10tb  Angoat,  1895.  tbe  Bank  of  Pied- 
mont filed  Its  bUl  in  tbe  chancery  conrt  of 
Oalboun  ooonty  for  tiie  pnxpoae  of  enforcing 
a  Tendor^i  llm  on  certain  lota  dtoated  In  tbe 
town  Qt  ^edmont.  In  tbla  bill,  as  averred 
In  tbe  blU  of  review,  the  notes  given  for 
tbe  propoiy  were  payable  to  tbe  Piedmont 
Land  &  ImproTonait  Company  or  ordtf . 
at  Ita  office  in  Pledmcm^  and  were  Indorsed. 
"Piedmont  Land  &  Improvement  Co.,  by  J. 
H.  Ledbetter.  V.  P.;**  tbat  tbe  complainant 
In  said  (fflglnal  bill.— tbe  Bank  of  Piedmont, 
—averred  in  its  said  blU,  that  aald  notes  vrere 
Ite  property,  and  Introdnced  Uiem  In  evidence 
npw  the  submisalon  of  the  cause.  It  Is  then 
averred,  'that  wlthoot  any  fault,  or  n^ll- 
gence  on  bia  [complainant's]  part,  be  was,  by 
tbe  averments  in  said  [original]  bill.— tbat 
said  notes  are  tbe  prc^rty  of  orator.'  [the 
said  Bank  of  Piedmont]  together  wltb  flie 
fact  that  tbe  complainant  in  said  bill  [the 
Bank  of  Piedmont]  produced  and  Introdnced 
them  in  evidence  on  the  trial  of  said  cause,— 
falsely  led  to  believe,  that  said  notes  were 
tbe  property  of  said  complainant,  and  that  It 
had  the  right  to  sue  on  them,  and  for  tbat 
reason,  did  not  challenge  or  deny  Its  right 
to  do  BO." 

On  the  pleadings  and  proofs  in  said  cause, 
the  chancdlor,  on  tbe  2l8t  of  October,  1896^ 
rendered  a  final  decree,  declaring  that  con> 
plalnant  had  a  vendor's  lien  on  tbe  lots  men- 
tioned in  the  bill  for  the  purchase  money; 
and  ascertaining  that  the  amoimt  due  on  said 
purchase-money  notes  at  that  date  wa» 
$886.92,  ordered  that,  in  default  of  the  pay- 
ment of  that  sum  by  the  defendant,  J. 
Allgood.  by  a  day  named,  the  r^Istelr  should 
proceed  to  sell  the  lots  mentioned.  In  tbe- 
manner  directed  by  aald  decree.  It  is  aver^ 
red  in  tbe  present  bill,  that  tbe  reglstOT  In 
purauanoe  of  said  decree,  sold  said  lots,  on 
the  IStb  December,  1806,  and  they  werr 
purchased  by  one  R.  J.  Blddle,  for  $10,  and 
the  raster  executed  a  deed  to  him  to  said 
lots,  which  said  sale  and  purchase  was  by 
bim  reported  to  and  confirmed  by  the  court, 
on  the  2Sth  May,  1897;  at  which  term  of 
the  court,  on  motion  of  complainant  In  said 
bill,  a  decree  over  for  $896.72,  was  rendered 
by  the  conrt  against  the  defendant,  Allgood, 
and  execution  was  ordered  to  issue  for  the 
collection  of  the  same.  Said  notes  were» 
each,  dated  January  6,  1890. 

It  Is  then  averred  in  the  bill  for  review: 
"Since  the  rendition  of  said  decrees  of  Oc- 
tober 21,  1806,  and  May  25, 1897,  your  orator 
has  discovered  new  matter  of  consequence 
and  material  In  said  cause,  particularly,  tbat 
prior  to  the  filing  of  said  bill,  on  the  15th 
August,  1895.  said  notes,  upon  which  It  was 
filed  and  said  suit  predicated,  were  sold  by 
the  said  Piedmont  Land  &  Improvement 
Company  to  said  R.  J.  Riddle  and  were  de- 
livered to  bim  and  Indorsed  in  blank  as  here- 
inbefore shown;  that  In  January.  18^,  said 
Riddle  sold  and  delivered  them  so  Indorsed  to 
the  said  Bank  of  Piedmont;  tbat  said  Pank 
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'Of  Piedmont  then  tnnsfemd,  onlgned  and 
deltvered  said  notes  tndwaed  as  aforesaid,  to 
said  Riddle,  to  hold  as  collatwal  security, 
to  secure  an  Indebtedness  of  94.800;  from 
said  bank  to  the  Iron  B^t  &  Mwcantlle  Com- 
pany, a  corporation;  that  the  debt  of  said 
Jboak  to  said  Mercantile  Company  had  not 
been  paid  and  was  still  outstanding,  and  said 
Mercantile  Company  had  not  released  Its 
■claim  on  said  notes  or  to  either  of  them,  and 
bad  not  transferred  or  assigned  them  badt 
to  said  bank,  but  still  claimed  them  as  col- 
lateral secnri^  for  the  said  indebtedness  of 
•aid  bank  to  It,  when  aald  blU  was  filed, 
«U  of  whidi  said  BIddle  was  cognisant  of, 
and  ct  which  said  bank  was  fully  cognisant, 
•whoi  said  bill  iraa  filed  and  said  decrees 
were  rendered, 'and  said  lota  ware  sold  and 
purchased  by  said  BIddle  as  afcnesald;  and 
which  saltf  new  matter  yonr  orator  did  not 
know  and  coold  not  by  reasonable  diligence 
Aare  known  to  make  use  thereof  in  flie  said 
^ause,  i^Tlons  to,  and  at  the  time  of  the 
hearing  and,  the  procuring  of  the  s^d  de- 
crees; and  your  raator  first  learned  ot  the 
«KlBtence  ai  said  newly-dlscorered  evidence 
about  the  middle  of  NoTember,  18B8,  and 
jour  orator  Is  advised,  that  said  new  matter 
would  have  be^  opa».tlTe  and  effective 
liad  it  been  introduced  as  evidence  upon  the 
trial  of  said  cause,  to  prevent  the  rendition 
of  said  decrees  of  October  21  and  May  38, 
ism,  or  eltbat  of  them."  It  is  further  aver- 
red, in  substance,  tiiat  said  notes  wwe  not 
the  property  of  the  complainant  In  said  bill 
as  alleged  therein,  and  it  had  no  right  to 
maintain  a^  bill;  Oiat  its  r^resentation  of 
Itself  ok  being  the  owner  of  said  notes  and 
It*  prosecution  of  said  suit  was  a  fraud  on 
complainant  in  ^e  bill  of  review,  and  en- 
abled said  bank  to  obtain  said  decrees  and 
have  said  lota  sold.  On  these  grounds  he 
aeeln  to  have  sold  <Hl^nal  suit  reviewed, 
the  decrees  therein  revmed  and  set  aside, 
and  the  sale  ot  said  lots  annulled,  and  the 
deed  to  BIddle  canoded,  and  complainant 
"placed  in  the  same  situatl<m  aa  he  would 
be  had  said  bill  not  been  filed  against  him.*' 
The  Bank  of  Piedmont,  the  Hedmont  I^nd 
&  Improvement  Company  and  B.  T.  Blddlo 
alone  are  made  parties  lespuidCTt, 

The  chancellor  rraidered  a  decree  draiying 
the  relief  sought  and  dismissing  the  bill, 

Matthews  &,  Whiteside,  for  ain^dlant 
BlAckwcU  &  Eelth,  few  appdlees. 

IIABALSON,  J.  It  is  well  settled  that  a 
bill  of  re^'lew  can  be  maintained  only  by 
parties  having  an  Int^st  affected  by  the 
decree,  and  they  must  be  injured  by  the  er- 
rors comi^ned  of.  whatever  may  have  been 
their  right  to  Insist  on  such  errors  at  the 
original  hearing.  M.cCalI  v.  McCurdy,  6d  Ala. 
«5;  George  r.  George.  67  Ala.  182;  8  Am.  ft 
'Eng.  Dec.  Eq.     34,  tt.  5. 

"The  equity  of  a  bill  of  review,  for  newly- 
discovered  testimony.  Is  the  fact  that  It  Is 


newly  discovered,  and  that,  witli  tbe  otbs 
testimony,  it  entitles  the  complainant  to  i 
decree  different— beneficially  different— ftw 
that  rendered  In  ttie  case."  Banks  t.  haa^ 
79  Ala.  319. 

The  only  errw  here  conplalned  of.  Is  tbt 
failure  in  the  original  bill  to  make  the  Ina 
Belt  Mercantile  Company  a  party,  or  th^  Ifei 
suit  was  fiot  prosecuted  In  the  name  ot  tint 
company. 

On  the  allegations  and  proof  in  tlie  origlul 
bill.  It  Is  not  denied,  nor  can  It  tie.  that  tht 
complainant  therein,  waa  entitled  to  the  de- 
cree r«idered.  Allgood  v.  Bank.  115  AH. 
418,  22  South.  Se.  If  that  Bolt  bad  beei 
Instituted  by  the  Mercantile  Company  on  tU 
notes,  alleged  to  have  been  its  propoty.  is- 
Btead  of  in  the  name  of  the  original  com- 
plainant, the  result  must  have  been  the  eamt, 
so  far  as  complainant  in  this  bill  is  concerned 
It  Is  not  denied  he  owed  the  notes,  the  fomKi- 
atl<»i  of  the  original  suit,  nor  la  it  pretended 
he  had  any  defense  to  them,  as  against  the 
Mercantile  Company,  other  or  different  frox 
that  set  up  against  the  original  complabiini 
—the  Bank  of  Piedmont  Moreover,  it  does 
not  appear,  tliat  the  Mercantile  Compass 
has  taken  any  st^  to  collect  said  notes  froc 
complainant,  or  haa  ever  made  any  Twwp'nK 
at  the  rendition  of  said  decrees.  It  may  ba 
that  the  bank  Instituted  the  suit  In  its  on 
name,  at  the  Instance  of  the  Mercantile  Con- 
pany,  In  order  to  collect  the  notes  it  tai 
transferred  as  collateral  seenri^  for  Its  on 
debt  to  said  company.  This  It  couM  prc^If 
have  done,  by  a  retranafer  of  the  notas  to  it 
by  the  Meromtile  Company;  and  It  doa 
appear  from  this  bill,  that  the  bank  had  pos- 
session of  the  notes  and  introduced  them  oc 
the  trial  of  its  cause  against  ditfwMlspt, 
When  paper  of  this  character,  ttiongh  ia- 
dorsed  aud  transferred,  gets  back  into  the 
hands  of  the  transferror,  the  law  convnts  th 
possesBion  Into  a  prima  fade  legal  title  npaa 
which  suit  may  be  prosecuted,  regardless  of 
the  condition  of  the  paper  as  to  Its  taid«» 
ments.  Bemey  v.  Stciner,  106  Ala.  Ill,  IS 
South.  806.  This,  however,  is  a  question  con- 
cerning merely  the  bank  and  the  Mercantik 
Company,  and  so  far  as  has  beoi  made 
appear,  it  in  no  wise  affects  this  oomirtahiau. 
If  comi^alnant  is  not  oititled  to  prevail  ta 
the  end,  whether  against  the  bank  or  the  Mw- 
cantUe  Company,  there  can  exist  no  ressoc 
for  entra.'tainlng  bis  bill  for  a  review  and  re- 
versal of  the  original  decrees. 

The  prayer  of  this  bm  Is^  that  '^orator  (M 
placed  in  the  same  sltuathm  he  would  be.  bad 
said  bill  not  been  filed  against  him."  This 
looks  to  the  reversal  of  the  former  decree,  asl 
the  dismissal  of  the  original  blU.  If  this  wen 
done,  It  would  enable  tiie  cwnplainant  in 
case  a  bill  were  filed  against  bim  ity  the 
Mercantile  Company,  to  plead  the  atatnte  of 
limitations  of  six  years  against  any  peracna: 
Judgment  against  him  In  such  suit,  and  es- 
cape, simply,  with  the  loss  of  the  lots  mb- 
Jected  to  the  vendor's  Ua.  The  snggestios 
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obtrodea  ItBelf.  that  tbis  may  be  the  real 
benefit  the  complainant  seeks  In  flUnx  this 
bin.  If  so.  H  Is  one  a  court  of  equity  will 
aot  aid  him  In  accompllshlnff.  This  would  be 
no  iDjury  to  him  such  as  wdqU  authratee  him 
£o  maintain  a  bill  of  rerlew.  He  owes  the 
debt  to  one  or  the  others  of  these  parties, 
and  In  good  consclraice  he  ought  to  pay  it 

The  proper  prayer  In  a  case  of  the  lEind,  is 
the  reversal  of  the  decree,  and  to  retry  the 
cause  on  the  original  record,  upon  the  original 
and  new  proof.  McCall  t.  McCurdy,  60  Ala. 
<t9.  If  this  were  done.  It  may  be.  If  the 
original  bill  was  imi^operly  filed  In  the  name 
of  the  Bank  of  iMedmont  alone,  that  the 
Mercantile  Company  on  reTlew.  might  be 
added  as  a  co-complalnant,  witb  no  such 
effect,  and  with  uo  such  consequences  as  if 
the  snit  were  dismissed  as  prayed.  Plowman 
T.  Riddle.  14  Ala.  168,  48  Am.  Dec.  92;  Oan- 
ter  T.  Wllliaras.  40  Ala.  661,  572. 

We  fall  to  see  that  any  substantial  Injury 
was  done  complaluaut  In  the  original  suit 
entitling  him  to  maintain  this  bill.  The  court 
below  so  held)  and  we  approve  the  decree. 

Afflrmed. 


"VINEGAR  BEND  LUMBER  CO.  t.  HAMIL- 
TON BBOWN  SHOE  00. 
<Bapr«ne  Court  of  Alabama.   April  2,  1901.) 

COMPLAINT— AMENDMENT— DISCONTINUANGB 
—EVIDENCE— HARMLESS  ERROR. 

1.  Where.  In  an  action  against  seTcral  per- 
sons, they  are  described  In  the  complaint  after 
^TiDg  thrir  indiTidnal  names,  as  "partners  do* 
mg  basioeas  imdcr  the  name  of  (a  partnership 
name),  the  action  is  against  such  persons  indj- 
Tidualiy,  aod  against  the  partnership;  and  in 
the  trial  of  the  cause  the  names  of  the  partners 
may  be  stricken  out  br  amendment  leaving  the 
action  to  proceed  against  the  partaership  by  its 
common  nnn  name  (Code,  S  3331),  and  such 
amendmeat  does  not  operate  as  a  discontina- 
•nce  of  tbe  cause. 

2.  Where  an  action  Is  brought  by  a  plaintiff, 
described  as  a  corporatioh.  against  two  or  more 
persona  as  partners,  and  tbs  complaint  de- 
seribM  such  persons  by  their  Individual  names, 
and  as  partners  doing  business  under  a  common 
firm  name,  and  the  indiTiduals,  but  not  the 
partnership,  file  a  plea  denying  the  corporate 
■capadtr  of  the  plafatift,  and  the  eomplaint  is 
subseqnently  amended  by  striking  out  the 
names  of  the  individual  members,  and  leaving 
the  firm  or  partnership  as  sole  defendant  any 
error  In  the  admission  of  evidence  showing  the 
corporate  character  of  the  plaintiff  is  without 
injuir;  there  being  no  i)lea  ny  the  partnership 
denying  the  plaintiff's  corporate  capadty. 

Appeal  from  circuit  court  Washington 
county;  A.  H.  Alston,  Judge, 

Action  by  the  Hamilton  Brown  Shoe  Com- 
pany against  Noel  E.  Turner  and  others, 
partners  as  the  Vinegar  Bend  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant lumber  company  appeals.  Affirmed. 

This  notion  counted  upon  the  common 
counts  for  goods,  wares,  and  merchandise 
sold  by  the  plaintiff  to  the  defendants.  The 
manner  in  which  the  parties  to  the  case  were 
styled  in  the  complaint  Is  shown  by  the  opln- 
toa.  A  copy  of  the  summons  and  ccnnplaint 


was  served  upon  all  tiuree  of  the  alleged  part- 
ners, and  they  all  appeared  and  pleaded. 
Verda  Turner  pleaded  coverture,  and  also 
that  she  was  not  a  member  of  the  firm,  and 
did  not  owe  the  debt  sued  for.  Nod  B.  Tur- 
ner and  Hubert  Tumor  pleaded  separately 
the  g^ei'al  issue,  and  th^  also,  as  indivld- 
unls,  filed  a  Terified  plea,  denying  the  cor- 
pornto  capacity  of  the  plaintiff.  The  plain- 
tiff replied  to  this  verified  plea,  setting  up 
the  fact  that  defoidants  had  dealt  with  the 
plaJntUt  as  a  corporatimi  In  reference  to  the 
subject-matter  of  the  suit  aud  that  there- 
fore, they  were  estopped  from  denying  its 
corporate  charactor.  Tbe  defendants  de- 
murred to  this  replication,  upon  the  ground 
that  It  stated  only  a  conclusion  of  the  plead- 
er and  alleged  no  facts  showing  an  estoppel. 
The  court  overruled  this  demurrer.  All  of 
the  defendants  filed  a  verified  plea.  In  which 
they  denied  on  Infwmation  and  belief  the 
correctness  of  the  account  sued  on,  which 
was  verified  by  tbe  affidavit  of  the  plaintiff. 
This  was  the  only  idea  filed  by  all  the  de- 
fendants. A  jury  was  selected,  and  the  trial 
proceeded.  The  plaintiff  Introduced  In  evi- 
dence, against  defendants*  objection  and  ex- 
ception, a  certificate  of  Its  Incorporation. 
Plaintiff  then  Introduced  in  evidence,  against 
defendants'  objection  and  exceptltm.  certain 
laws  of  Missouri  relating  to  the  method  of 
incorporating  manufacturing  and  business 
corporations.  Plaintiff  then  proved,  against 
the  objection  and  exception  of  d^endants, 
that  the  book  containing  the  laws  above  re- 
ferred to  were  the 'Revised  Statutes  of  Mis- 
souri and  the  laws  of  that  state.  Plaintiff 
then  Introduced,  without  objection,  the  cor- 
respondence between  plaintiff  and  the  de- 
fendant partnership,  showing  tbe  creation  of 
the  debt  sued  for,  and  admission  thereof  by 
defendants.  The  plaintiff  then  rested,  where- 
upon the  defendants  moved  to  exclude  all  of 
plaintiff's  evidence,  which  motion  the  court 
overruled.  Defendants  Introduced  only  one 
witness.  Noel  E.  Turner,  who  testified  that 
Verda  E.  Turner  was  his  wife;  that  he  did 
not  consent  in  writing  to  her  making  any 
contract  In  reference  to  the  subject-matter 
of  this  suit;  and  that  she  was  not  a  member 
of  the  firm  of  the  Vinegar  Bend  Lumber 
Company,  but  that  said  firm  was  composed 
of  himself  and  Hub^  Turner.  This  wit- 
ness testified,  on  cross-examination,  that  be 
did  not  know,  of  bis  ovra  knowledge,  wheth- 
er the  account  sued  on  was  correct  or  not; 
that  he  wrote  all  of  the  letters  which  pur- 
port to  have  been  written  by  the  defendants, 
except  one,  which  was  written  by  the  book- 
keeper; tbat  all  of  said  letters  were  address- 
ed to  the  plalutlff  at  St.  Louis.  Mo.,  except 
two.  which  he  wrote  to  Mitchell  &  Tons- 
meire.  The  defendants  then  closed.  Plain- 
tiff was  then  allowed  to  amend  Its  complaint 
by  striking  out  the  individual  names  of  the 
defendants,  leaving  aa  defendant  the  appel- 
lant, the  Vinegar  Bend  I^nmber  Company. 
Defendant  thereupon  moved  the  court  to  en- 
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ter  an  order  ct  dtscontbuunce.  The  motton 
-waa  reftimd,  and  defendant  doly  excepted. 
The  conrt,  at  tlie  request  of  the  plaintiff, 
gave  to  the  Jury  the  general  aflirmatiTe 
chaiga  hi  Its  bebslC  The  defendant  duly  ex- 
cepted to  the  giving  of  this  charge  and  also 
excepted  to  the  court's  refusal  to  give  the 
general  affirmatlTe  charge  requested  It 
There  were  verdict  and  judgment  for  the 
plaintiff.  The  defendant  appetUs,  and  as- 
signs as  error  the  several  rolli^  of  the  trial 
court  to  which  exceptions  were  reserved. 

Chas.  L.  Bromberg,  Jr.,  Cor  appellant 
John  B.  Mitchell,  for  appellee. 

DOWDBLI4  l*.  This  was  an  action  upon 
the  common  counta,  brought  by  the  Hamil- 
ton Brown  Ettioe  Oompany,  a  corporation. 
In  the  complaint  the  parties  to  the  cause  are 
styled  as  the  "Hamilton  Brown  Shoe  Com- 
pany, a  corporatlm,  v.  Noel  B.  Turner,  Hu- 
bert Tumor,  and  Verda  B.  Turner,  partners 
doing  business  under  the  name  of  Vinegar 
Bend  Lumber  Oa**  In  subsequent  idead- 
IngB,  both  by  plaintiffs  and  defendants,  the 
parties  are  styled  In  the  captions  ctf  the 
ideadlngs  as  "Hamilton  Brown  Shoe  Co.  v. 
Vinegar  Bend  Lumber  Gou"  That  the  plead- 
ings, Including  their  captions,  may  be  looked 
to  to  detenulaa  who  are  the  defendanto  In  an 
action  Is  a  question  that  has  been  settled  by 
this  court  In  the  following  cases:  Black- 
man  V.  Hardware  Go.,  106  Ala.  46L  17  South. 
620;  Bnrdeahaw  t.  Comer,  108  AJa.  «ia  18 
South.  068;  Boning  v.  Speilw,  06  Ala.  270, 
11  South.  SCO.  Und»  the  deaaiptlon  drawn 
by  the  ideadlngs  and  th^  captions  in  this 
cas^  the  Vinegar  Bwd  Lumber  Company,  as 
a  partnerahipk  is  made  a  party  d^mdant 
Bee  Baldrldge  v.  Bason,  90  Ala.  517, 18  South. 
74;  Dolllns  v.  PoUock,  88  Ala.  S61,  7  South. 
904.  and  authorities  cited  In  the  last-named 
ease.  Under  the  authority  of  McGask^  v. 
Pollock,  82  Ala.  174,  2  South.  674,  It  was 
I»€rml8dble  for  the  plaintiff  to  amend  his 
complaint  by  striking  out  the  names  of  the 
In^Tldual  ^rtnem,  and  leaving  tiie  Arm  or 
partnership  as  sole  defendant  See,  also, 
section  8881,  Code  1896b  Tikis  amendment 
did  not  operate  a  discontinuance  of  the 
cans^  and  the  motion  of  the  defendant  to 
enter  a  dlsconthinance  on  account  of  the 
amendment  was  properly  ovwmled.  The 
plea  denying  the  corporate  capacity  of  the 
plaintiff  was  the  bidlvldual  plea  of  Noel  B. 
and  Hubert  Turner.  No  sutii  plea  was  filed 
by  the  Vinegar  Bend  Lumber  Company,  the 
sole  defendant  of  record  after  the  amend- 
ment There  being  no  plea  by  this  dtfend- 
ant  denying  the  corporate  capacity  by  which 
the  plaintiff  sued,  there  was  no  necessity  of 
any  proof  aa  to  its  ooiporato  entity.  Conse- 
quently there  could  be  no  Injury  arising 
from  errw.  If  any  existed.  In  the  admission 
of  the  certified  copy  of  certificate  of  Incor- 
poration and  the  evidence  as  to  tiie  Missouri 
statnteu  Than  was  no  ctmfiict  In  the  evt 


dence  offered  In  inrovlng  plaintiff's  debt  or 
demand,  and  no  error  waa  committed  by  the 
conrt  in  giving  the  affirmative  charge  at  the 
instonce  of  the  plaintiff.  We  find  no  oroc 
in  the  record,  and  the  Judgment  Is  affirmed. 


McGLATHERT  t.  WILLIAMS. 
(Supreme  Court  of  Alabama.    April  4,  1901.) 
DSTINUB-CX<AIM  OF  THIRD  PARTT-^miB  Of 

MAKING. 

Under  the  statute  aathoridng  the  interpo- 
ritioQ  of  a  claim  aad  the  trial  to  the  right  ot 
property  by  claimant  in  actions  of  detiniu 
(Code  1896,  fi  1484).  sach  claim  can  be  interpos- 
ed only  where  there  has  been  a  prelimiaary 
s^Eure  of  the  property  before  trial  and  judg^ 
meat  In  such  detinue  suit,  and  after  the  rendi- 
tioQ  of  judgment  no  claim  to  the  property  can 
be  interposed  under  the  statute. 

Appeal  from  chrcoit  court,  Washington 
county;  A.  H.  Alston,  Judge. 

Action  by  J.  S.  McQlathery  against  Louis 
N.  WUliams  to  recover  certain  specifically  de- 
scribed personal  property.  This  suit  was  in- 
stituted in  a  Justice  of  the  peace  court  No 
bond  for  a  writ  of  seizure  was  given.  Upon 
the  bearing  of  the  cause  In  the  Justice  court 
Judgment  was  rendered  In  favor  of  the  plaln- 
Uer  against  the  defendant  for  the  p^sonal 
property  sued  for;  and  on  this  Judgment  a 
writ  was  Issued  directing  the  seizure  of  the 
property,  and  Its  delivery  by  the  oBkcee  exe- 
cuting it  to  the  plaintiff,  and  was  executed  by 
the  sheriff  taking  the  property  and  turning  it 
over  to  the  plaintiff.  After  this  was  done, 
a  claim  was  interposed  by  hoaia  N.  Williams, 
the  appellee,  by  an  affidavit  being  made  be- 
fore the  sheriff  claiming  the  proi>erty  levied 
upon,  and  the  execution  of  the  bond.  There- 
upon in  the  Justice  of  the  peace  court  an  Is- 
sue was  made  up  to  try  tiie  right  of  prop- 
erty  between  the  plaintiff  and  said  claimant 
En  said  Justice  of  the  j>esce  court  the  plaintiff 
moved  to  dismiss  the  claim  suit  upon  the 
ground  that  it  was  not  a  case  In  which  the 
claim  could  be  interposed,  under  the  statute. 
This  motion  was  sustained,  and  from  that 
Judgment  the  claimant  appealed  to  the  cir- 
cuit court  In  the  circuit  court  the  motion  to 
dismiss  the  claim  suit  was  renewed,  and  said 
motion  was  overruled.  Upon  the  trial  of  the 
issues  there  was  Judgment  in  favor  of  the 
claimant.  The  plaintiff  appeals,  and  assigns 
as  error,  among  other  rulings  of  the  trial 
court,  the  overruling  of  the  motion  to  dis- 
miss the  claim  suit  Reversed. 

Chas.  L.  Brombog,  Jr.,  for  appellant 
Lackland  &  Wilsen,  for  appellee. 

DOWDBLL,  J.  In  this  case  the  suit  was 
orii^nally  brought  in  the  Justice  of  the  peace 
conrt  by  summons  and  cwutlalnt  without 
affidavit  and  bond,  and  there  was  n»  seizure 
of  the  property.  The  action  thus  begun  pro- 
ceeded to  trial  In  the  Justice  court  betweoi 
the  plaintiff  and  defendant  and  a  Jndgm«it 
waa  there  rendered  In  favor  otjthe  plaintiff 
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for  the  property.   On  this  jud^ent  the  jus- 
tice Issued  a  writ  directing  the  seizure  of  the 
prc^erty,  If  to  be  found,  and  Its  delivery  by 
the  officer  executing  the  writ  to  the  plaintiff. 
The  trial  of  right  of  property  by  claim  suit 
Is  a  creation  of  the  statute,  and  without  stat- 
utory authorization  there  can  be  no  such  pro- 
ceeding,  Tbe  only  statute  authorizing  the 
interposition  of  a  claim  suit  In  an  action  of 
detinue  and  tbe  trial  of  the  right  of  property 
is  section  1484,  Code  1896.   This  section  re- 
fers to  section  1474,  which  anthorlzes,  in  suits 
for  the  recovery  of  personal  chattels  In  specie, 
the  issuance  of  a  writ  of  seizure  pending  the 
action,  upon  the  plalntUTs  making  affidavit 
and  giving  bond  as  therein  required.  We  think 
it  plain  that  section  1484  authorizes  the  inter- 
position of  a  claim  and  the  trial  of  the  right  of 
property  by  a  claimant  only  Incases  In  detinue 
where  there  has  been  a  preliminary  seizure  of 
the  property  before  trial  and  Judgment  in  such 
detinue  suit.  As  the  claim  in  this  case  was 
Interposed  after  judgment  on  trial  had  be- 
tween the  plaintiff  and  defendant,  the  pro- 
ceeding was  without  authority  of  law.  A 
motI(m  to  dismiss  the  claim  suit  was  made 
In  the  justice  court,  and  was  there  sustained, 
and  from  that  Judgment  the  claimant  appeal- 
ed to  the  circuit  court,  where  the  motion  was 
renewed  by  the  plaintiff  to  dismiss  the  claim 
suit,  and  was  overruled  by  the  circuit  court 
In  this  action  the  circuit  court  was  in  error. 
The  motion  ahonld  have  prevailed.   And  for 
this  error  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded. 
Reversed ,  and  remanded. 


LOUISyiUiB  &  N.  B.  00.  v.  FITZPAT- 

moK. 

<Snprem«  Court  of  Alabama.   April  2,  1001.) 

RAILROADS-KILLINO  DOO. 

A  dog  is  a  species  of  property  for  the  In- 
jury of  which  aa  action  at  law  may  be  main- 
tained: and  the  owner  of  a  dog  can  maintain 
an  action  against  a  railroad  company  to  recov- 
er damagss  Cor  the  negligent  killing  of  aneb 
dog. 

Appeal  from  drcult  court;  Slmare  conntar; 
N,  1).  Dmson,  Judge. 

Action  by  K.  A.  Fitspatrlck  against  tbe 
LoulsvDle  ft  Nashville  Balteoad  Company. 
From  a  judgment  overmling  a  demurrer  to 
the  complaint,  defendant  appeals.  Affirmed. 

The  complaint  contained  but  one  count, 
which,  after  alleging  that  the  defendant  was 
operating  a  railroad  In  the  county  of  Elmore 
on  Jane  15,  1898,  and  that  a  certain  engine 
and  train  of  cars  of  the  defendant  were  be- 
ing run  on  said  road,  and  were  under  tbe 
control  and  management  of  the  defendant's 
cmpioy6s,  furtber  averred  as  follows:  That 
said  engine  and  train  of  cars  '*were  so  negli- 
gently managed  and  controlled  by  said  em- 
ployes or  agents  of  defendant  that  the  said 
enghie  or  the  said  train  of  cars  were  so  vio- 
lently ran  against  a  certain  dog  of  plaintiff 


as  to  kill  It,  to  laie  damage  of  plaintiff  In  tbe 
said  sum  of  one  hundred  dollars.  Hence  this 
suit"  To  this  complaint  tbe  defendant  de> 
murred  upon  the  following  grounds:  "(1) 
Because  said  complaint  claims  damages  only 
for  the  negligent  conduct  of  the  defendant; 
(2)  because,  under  the  facts  stated  In  said 
complaint,  defendant  Is  not  liable  to  the 
plaintiff  for  the  negligent  management  or 
control  of  said  tratai  by  Its  agents;  (S)  be- 
cause said  complaint  falls  to  allege  that  the 
Injuries  to  plaintiff's  dog  w«%  Inflicted  by 
the  willful  act  of  this  defendant,  or  Its  agents 
or  servants;  (4)  because  the  plaintiff  has  not 
such  property  In  said  dog  as  would  authorise 
a  recovery  for  the  negligent  killing  thereof." 
The  cause  was  submitted  upon  these  demur- 
rers under  an  agreement  between  the  par^ 
ties,  which  provides  as  follows:  'That,  In 
the  event  the  court  shall  overrule  said  de- 
murrers, tbe  defendant  will  decline  to  plead 
further,  and  that,  In  such  event,  the  court 
may  take  the  value  of  the  dog  allied  to 
have  been  killed  by  defendants  locMuotlve 
and  train,  as  set  out  In  tbe  complaint,  at  the 
sum  therein  named.  It  Is  further  agreed 
that,  should  the  court  sustain  the  demurrer, 
the  plaintiff  will  decline  to  plead  further,  and 
Judgment  may  be  entered  for  the  defendant. 
It  Is  expressly  understood,  however,  that 
this  agreement  shall  not  have  the  effect  to 
prevent  or  stop  either  of  the  parties  from  ap- 
pealing from  the  judgment  of  said  court,  nor 
shall  It  be  considered  as  any  admlssloo  of 
liability  by  the  defendant,  nor  a  waiver  by 
the  plaintiff  of  any  right  of  action  he  may 
have."  The  court  overruled  the  demurrers, 
and.  in  accordance  with  said  agreement,  ren- 
dered Judgment  in  favor  of  tbe  platotlfl  as- 
sessing his  damages  at  $100. 

Thos.  O.  Jones,  for  appellant  Gordon 
Macdonald,  tot  appellea 

SHARPE.  J.  By  the  common  law,  owner- 
ship of  a  dog  carried  with  It  property  rights 
sufficient  to  afford  the  owner  a  civil  remedy 
for  Injuries  to  the  animal,  but  which  was 
not  a  subject  of  larceny.  4  Bl.  Comm.  235. 
This  court  has  followed  tbe  common-law 
doctrine  entire  as  to  actions  for  damages  In 
Parker  v.  MIse,  27  Ala.  480,  and  White  v. 
Brantley,  87  Ala.  430.  and  respecting  larceny 
In  Ward  v.  State,  48  Ala.  163,  and  Johnson 
V.  State,  100  Ala.  32.  14  South.  629.  In  other 
jurisdictions  the  clvU  remedy  has  been  gen- 
erally accorded,  but  to  Justify  the  proposi- 
tion that  a  dog  cannot  be  stolen  has  been  dif- 
ficult to  an  extent  which  has  produced  much 
conflict  In  decisions  on  that  subject.  See 
note  to  Hamby  v.  Samson  (Iowa)  67  Am.  St. 
Rep.  285  (s.  C.  74  N.  W.  918,  40  L.  R.  A.  508), 
which  collates  and  reviews  authorities. 
Still  more  difficulty  Is  invited  by  the  theory 
of  appellee's  demurrer  and  argument  going 
upon  the  assumption  that  a  dog,  though 
property,  when  willfully  Injured  has  no  such 
attribute  as  will  merit  tbe  exercise  of  care  to 
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avoid  biB  Injury.  That  theory  seems  to  be 
favored  by  the  opinion  In  Jamison  t.  Bail- 
road  Co.,  75  Ga.  444,  58  Am.  Rep.  476;  but  it 
was  not  necessary  to  the  decision  there 
made.  In  that  opinion  Wilson  t.  Bialiroad 
Co.,  10  Rich.  62,  Is  cited  as  authority,  but 
the  tatter  decision,  as  is  shown  in  Salley  t. 
RalUroad  Co.,  54  S.  0.  481,  32  S.  E.  52(1,  71 
Au.  St  Rep.  810,  turned  on  the  construction 
of  a  statute  relating  to  the  burden  of  proof 
on  the  question  of  negligence.  In  Salley'a 
Case,  supra,  the  decision  was  on  a  demurrer 
to  a  complaint  claiming  damages  for  alleged 
negligence  of  a  railroad  company  In  running 
over  and  killing  a  dog,  and  Is,  therefore,  di- 
rectly la  point  here.  It  upheld  the  cause  of 
action  as  a  conclusion  resulting  from  what 
had  been  held  on  kindred  questions  In  many 
ndj  adicatlons  referred  to  In  the  opinion.  To 
the  same  effect  are  Railway  Go.  t.  Hanks,  78 
Tex.  301,  14  S.  W.  691;  Transit  Co.  v.  Dew, 
100  Tenn.  817,  45  S.  W.  790,  66  .Am.  St  Bep. 
754;  Jones  v.  Railroad  Co.,  75  Miss.  970,  23 
South.  358.  We  conclude  that  the  complaint 
allele  actionable  negligence,  and  that  there 
was  no  error  in  overruling  the  demurrer,  or 
In  rendering  judgment  final,  under  the  con- 
ditional agreement  of  parties.  Affirmed. 


QTEBssm?  T.  dathl 

<9npreme  Oonrt  of  Alabama.   April  4,  1901.) 

APPEAI^BILL  OF  BXCBPTIONS-STRIKINO 
FROM  RECORD. 

Whpre  the  bill  of  exceptions  coatained  in 
a  transcript  appears  ti>  have  been  signed  after 
the  time  fixed  by  law  for  the  adjournment  of 
the  term  of  the  court  at  which  the  case  was 
tried,  and  the  record  contains  neither  an  order 
of  the  court  nor  the  agreement  between  the 
parties  extending  the  time  for  signing  the  bill 
of  exceptions,  the  appellate  court  is  not  author- 
ised to  consider  such  bill  of  exceptions,  and  the 
same  should  be  stricken  from  the  record. 

Appeal  from  circuit  court.  Bibb  county; 
John  Moore,  Judge. 

Action  by  Susan  ft.  Sterratt  againit  J.  B. 
Davie.  Jnd^oit  for  defendant  and  idaln- 
tlff  appeals.  Affirmed. 

The  only  rulings  assigned  as  error  were  re- 
served In  the  bill  of  exceptions.  The  bill  of 
exceptions  was  signed  by  the  presiding  judge 
after  the  time  fixed  by  law  for  the  adjourn- 
ment of  the  court  and  the  record  contains 
neither  the  order  of  the  court  nor  the  agree- 
ment extending  the  time  for  the  signing  ot 
the  bill  of  exceptions. 

Denson  &  Tanner,  J.  M.  McMaster,  and  W. 
W.  Quarles,  for  appellant  W,  W.  Lavender, 
tar  appellee. 

SHARPE,  J.  That  which  Is  set  out  In  the 
transcript  as  a  bill  of  exceptions  purports  to 
have  been  signed  as  such  after  the  time  fixed 
by  law  for  adjournment  of  the  term  of  court 
at  which  the  case  was  tried,  and  the  record 
contains  neither  an  order  of  court  nor  an 
agreement  extending  the  time  for  signing  the 


bill.  This  court  is  not  antborlzed  to  cos- 
slder  as  a  bill  of  exceptions  a  writing  whlct 
does  not  affirmatively  appear  to  have  bees 
authenticated  in  accordance  with  tbe  statu:e 
and  rules  of  court  as  found  in  Code.  S  615  et 
seq.,  rule  30;  Bryant  v.  State.  36  Ala.  2:11; 
Powell  V.  Sturdevant  85  Ala.  243,  4  Soah. 
718;  Beal  v.  State,  99  Ala.  234,  13  S&tith.  TSi; 
1  Brick.  Dig.  p.  245.  No  matters  being  as- 
signed as  error  except  those  whlcli  lack  ii^ 
port  for  want  of  a  proper  bill  oC  exception^ 
the  Judgment  must  be  affinneA. 


PARNELL  V.  STATEL 
(Supreme  Court  of  Alabama.   April  4,  1901.) 

IN  D ICTMENT— PRESENTATION— OROAKlZATiaS' 
OF  JUaV-^UDGMENT— HOMICIDE— WITXESS- 
— IMPEACHMENT— INSTRUCTIONS. 

1.  Where  a  record  discloses  that  a  srand  jcij 
was  composed  of  15  persons,  and  that  it  retarc- 
ed  into  open  court  certain  Indictments,  iip-.<D 
each  of  which  was  entered,  "A  true  bill."  si;:^- 
ed  by  the  foreman  of  the  grand  jnry,  wbi'ii 
were  ordered  to  be  filed  in  open  court  in  i'm 
presence  of  the  grand  jury,  and  there  were  in- 
dorsHtneats  on  each  of  the  indictments,  "A  iru 
bill,"  signed  by  the  foreman,  and  that  it  vis 
filed  in  open  court  on  a  certain  date.  It  is  sii£- 
ciently  shown  that  snch  Indictments  were  pnp- 
erly  returned  and  presented  to  the  court  at  re- 
quired by  statute  (Code,  §|  5022,  &039). 

2.  It  is  no  objection  to  a  jadgment  of  convifr 
tion  in  a  capital  case  that  it  fails  to  show  tbe 
order  of  the  court  to  the  sheriff  to  summoo  tiie 
special  jurors  drawn  for  the  trial  of  the  dtiFea6 
ant;  tbe  statute  (Code.  !  5004)  not  requiring  1 
judgment  entry  to  disclose  such  order. 

3.  In  the  drawing  of  juries  for  the  trial  of  t 
defendant  chained  with  a  capital  offense,  it  ■ 
not  necessary  that  the  judge,  when  draviiL; 
from  the  jury  box  the  slips  of  paper  on  whio 
the  names  of  the  jurors  were  written,  sho^li 
call  aloud  tbe  names  of  the  persona  as  they  tre 
drawn  from  the  box  <Code,  S  5009);  and  tt:: 
statute  is  sufficiently  complied  with  if  the  jndft 
publicly  draws  from  tiie  box  tJie  slip*  of  paper 
on  which  the  names  of  the  jurors  are  wrinn. 
and  hands  them  to  the  clerk  withoot  caliiof 
aload  the  names  of  the  persona  thereon,  t»i 
directs  the  clerk  to  allow  tbe  defendant  and 
Ills  attorn^  to  see  the  names  and  the  slips  as 
which  they  are  written  at  any  time,  and  to 
make  a  list  of  them  at  once  and  hand  it  to  tbe 
defendant  or  his  attorney. 

4.  It  is  not  competent,  for  the  purpose  of  lar- 
ing  a  predicate  to  Impeach  a  witness,  to  ask 
him  about  matters  entirely  Itnmat^id  aa-^ 
wholly  irrelevant  to  any  issues  In  the  case. 

5.  Where  a  court,  in  its  general  chai^  if 
to  the  impeachment  of  a  witness,  instructs  :b= 
jury  how  they  were  to  consider  snch  -witne^' 
testimony,  and  simply  explained  to  the  joii 
their  duty  in  considering  contradictory  sute- 
ments  of  the  witness,  if  they  found  he  had  tr:£>> 
them,  such  portion  of  the  court's  general  cfasif? 
is  not  sabject  to  objectiwi  upon  the  cnwitd 
that  it  was  a  charge  upon  the  elEeet  of  ue  cri- 
dence. 

6.  Where  a  defendant  Is  charged  under  aa  ia- 
dictment  for  murder  in  the  first  degree,  and  it 
convicted  of  murder  in  the  second  degree,  tr- 
ror  committed  by  the  court  in  defining  mnpl--: 
in  the  first  degree,  and  in  aiinonn<dns  the 

in  respect  thereto,  is  error  without  injury  to  the 
defendant,  and  will  not,  under  the  stattif 
(Code,  S  4fl33),  work  a  reversal  of  the  Judgmn: 
of  conviction. 

7.  On  a  trial  under  an  indictment  for  mm^. 
where  the  court,  as  a  predicate  for  its  iost^:^ 
tion  aa  to  tbe  law  of  nuuisIau^Lter.  recaUs  tbar 

Digitized  byLaOOglC 


Ala.) 


PARNELL 


T.  STATE. 


861 


attention  to  what  he  had  prevIouBlr  charged  as 
to  self-defense  by  saying,  "I  have  instructed, 
you,  if  you  Snd  the  defendant  was  not  free 
from  fault,  or  fhat  there  was  no  impending  ne- 
cessity  for  him  to  strike  the  blow,  or  that  he 
could  nave  withdrawn,  that  he  cannot  be  excus- 
ed upon  the  sronnd  of  self-defense,"  such  state- 
ment, tlroujrh  not  as  full  and  accurate  as  it 
might  haye  been,  contains  no  reversible  error; 
it  beiug  intended  merely  as  reference  to  and  as 
betns  what  he  had  •abstantially  previously 

8.  On  ft  trial  under  an  Indictment  for  murder, 
a  charge  as  to  manslaughter  which  instmctB 
the  jury  that  "manslaughter  in  the  ftrst  degree 
ia  where  a  man  voluntarily,  freely,  and  of  his 
own  accord,  puts  in  force  against  a  person  such 
an  instrumeutality  that  by  the  manner  of  its 
use,  and  character  of  the  instrument  used, 
would  ordinarily  produce  death  or  great  bodily 
barm,  without  just  cause  or  excuse  therefor, 
and  it  is  immaterial  whether  there  was  a  posi- 
tive intention  to  kill  at  the  time  the  blow  was 
struck,"  is  not  prejudicial  to  the  defmdant; 
and  the  giving  of  such  a  charge,  though  subject 
to  criticism  as  being  too  favorable  to  defend- 
ant, will  not  work  a  reversal  of  the  judgment 

Appeal  from  circuit  court.  Pike  county; 
John  P.  Hubbard.  Judge. 

William  Pamell  was  convicted  of  mnrder 
In  the  second  degree,  and  appeals.  Affirmed. 

The  organization  of  the  grand  Jury  and 
the  return  by  the  grand  Jury  of  Indictments 
and  the  indorsement  upon  the  indictment  In 
th€  present  case  are  shown  in  the  opinI(Hi. 
The  drawing  of  the  special  venire  and  the 
orders  of  the  court  in  reference  thereto,  as 
set  fwth  In  the  Judgment  entry,  are  in 
words  and  figures  as  follows:  "And  forty  la 
fixed  as  the  number  of  special  Jurors  to  be 
drawn  in  this  case,  and  the  court  ordered  the 
legal  Jury  box  of  Pike  county  to  be  brought 
Into  open  court,  and  said  order  being  obeyed 
and  the  box  being  well  shaken  the  court  In 
open  court  In  accordance  with  the  law  drew 
therefrom  the  names  of  forty  persons.  And 
the  court  ordered  the  sherlfl  to  serve  said 
defendant  with  a  copy  of  the  list  of  these 
names  of  said  special  Jurors  so  drawn  and 
also  with  a  list  of  the  names  of  the  Jurors 
summoned  and  drawn  for  the  second  week 
of  this  court,  the  said  day  for  trial  being  a 
day  of  the  second  week,  and  also  directed 
and  ordered  the  sheriff  to  serve  said  defend- 
ant with  a  copy  of  the  Indictment  In  this 
case.  Said  sheriff  was  ord«'ed  by  the  court 
to  serve  said  copy  of  the  lists  of  Jurors  and 
of  the  indictment  on  defendant,  at  least  one 
entire  day  before  said  day  set  for  trial.  And 
defendant  with  his  counsel  were  present  in 
open  court,  during  all  the  forgoing  proceed- 
ings." 

On  tiie  trial  of  the  case,  the  d^endant 
moved  to  (juash  the  Indictment  upon  the  fol- 
lowing grounds:  "(1)  That  said  indictment 
fails  to  show  that  it  was  presented  to  the 
presiding  Judge  by  the  foreman  of  the  grand 
Jury  in  the  presence  of  eleven  other  grand 
Jurors.  (2)  That  said  Indictment  fails  to 
show  how  many  of  the  grand  Jurors  were 
present  when  the  said  Indictment  was  re- 
turned Into  open  court  If  said  indictment 
waa  In  fact  ever  returned  Into  open  court 


(3)  Because  said  indictment  fails  to  show 
that  it  was  'filed  in  open  court  in  the  pres- 
ence of  the  grand  Jury.'  (4)  Becai^  said 
Indictment  falls  to  show  that  it  was  returned 
into  open  court  iu  the  presence  of  at  least 
eleven  grand  jurors."  This  motion  was  over- 
ruled, and  the  defendant  duly  excepted. 
Thereupon  the  defendant  demurred  to  the  in- 
dictment upon  the  same  grounds  as  the  mo- 
tion to  quash  were  based.  The  court  over- 
ruled this  demurrer,  and  the  defendant  duly 
excepted. 

In  reference  to  the  organization  of  the 
petit  Jury  for  the  trial  of  the  defendant,  the 
bill  of  exceptions  recites  as  follows:  "The 
defendant  was  then  arraigned  and  the  pre- 
siding judge  ordered  the  sheriff  to  bring  into 
open  court  the  Jury  box  preparatory  to  draw- 
ing the  Jurors  for  the  trial  of  the  defendant. 
The  court  then  proceeded  to  draw  from  the 
Jury  box  small  slips  of  paper  on  which  the 
names  were  wrlttra,  and  these  the  presiding 
Judge  handed  to  the  clerk  without  calling 
out  aloud  the  name  of  the  person  thereon. 
The  defendant  then  requested  the  presiding 
Judge  to  call  out  the  name  aloud  oa  the 
Jurors  were  drawn,  which  the  presiding 
judge  failed  and  refused  to  do,  and  to  this 
failure  and  refusal  to  call  aloud  the  names 
of  the  Jurors  as  they  were  drawn  the  de- 
fendant did  then  and  there  duly  and  legally 
except  The  presiding  Judge,  when  the  re- 
quest was  interposed.  Informed  the  defend- 
ant and  his  attorneys,  that  they  could  see 
the  namea  any  time  If  they  wished;  and  di- 
rected the  clerk  to  allow  them  to  see  the 
names  at  any  time,  and  the  slip  on  which 
they  were  written;  and  directed  the  clerk 
to  make  a  list  of  them  at  once  and  baud  it 
to  the  defendant  or  his  attorneys;  and  In- 
structed the  clerk  to  carefully  preserve  the 
slips  tin  day  for  trial,  for  comparison  on  that 
day." 

The  evidence  for  the  state  tended  to  show 
that  the  defendant  killed  Uenry  Starling,  a 
youth  of  17  or  18  yean  of  age,  by  striking 
him  on  the  head  with  the  butt  end  of  a  bug- 
gy whip,  and  that  the  circumstances  attend- 
ing the  killing  were  as  follows:  While  the 
defendant  was  riding  in  a  buggy  with  an- 
other person  along  a  street  In  the  city  of 
Troy,  his  companion  said  to  the  defendant, 
"There  is  the  boy  now,"  pointing  towards 
Henry  Starling.  That  thereupon  the  defend- 
ant stopped  his  buggy  and  called  Henry 
Starling  to  him,  and  said  to  him  that  he  un- 
derstood that  he.  Starling,  had  stated  that 

the  defendant  had  "told  a  d  He."  TTiat 

thereupon  the  deceased  made  a  reply,  and 
the  defendant  jumped  from  his  buggy  and 
took  the  whip  out  of  the  whip  stand,  and. 
using  both  hands,  struck  the  said  Starling 
over  the  left  ear  with  the  butt  end  of  said 
whip,  which  blow  resulted  iu  his  deatti.  The 
evidence  for  the  state  further  tended  to  show 
that  the  whip  with  which  the  deceased  was 
struck  was  an  unusually  heavy  one,  and  that, 
at  the  time  the  defendant  struck  the  de- 
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ceased,  the  latter  wu  standlDg  with  his 
bands  In  his  pockets,  without  making  any 
demonstration  whaterer  towards  the  defend- 
ant 

The  evidence  for  the  defendant  tended  to 
show  that  upon  the  defendant's  calling  the 
deceased  to  his  buggy  and  asking  him  as  to 
whether  or  not  be  had  said  that  he  was  a 
d  liar,  the  deceased  replied  that  the  de- 
fendant bad  "told  a  d  lie,"  and  at  the 

same  time  stepped  backwards  and  made  a 
motion  with  bis  hand  towards  bis  blp  pock- 
et, as  If  he  was  going  to  draw  a  pistol;  and 
that  at  that  time  the  defendant,  who  was 
then  standing  on  the  ground,  took  the  whip 
from  the  whip  stand  and  struck  the  de- 
ceased a  blow  which  resulted  in  his  death. 

Several  of  the  witnesses  for  the  state  testi- 
fied tbat  at  the  time  the  deceased  was  struck 
he  bad  no  weapon  of  any  kind  niion  him. 

Tom  Bowers  was  examined  as  a  witness 
for  the  state,  and  testified  that  the  defend- 
ant told  him  that  he,  the  defendant,  bad  no 
right  to  Mil  Henry  Starling.  This  witness 
further  testified  tbat  be  assisted  in  undress- 
ing Henry  Starling  after  the  defendant  had 
struck  him  and  aided  a  brother  of  the  de- 
fendant In  taking  things  out  of  Henry  Sta^ 
ling's  pockets,  and  tbat  he  did  not  see  or 
find  any  pistol  In  the  {rackets  of  the  deceased 
at  Qiat  time.  The  defendant  then  asked  the 
witness  the  following  question:  "Did  you  on 
that  day  loan  your  pistol  to  deceased,  and  did 
you  teU  Mr.  Sydney  Sims  to-day,  at  his  store 
In  Troy,  that  you  had  a  ^  pearl-handled 
Smith  &  Wesson  pistol,  and  bad  loaned  It 
out"  The  state  objected  to  this  question  on 
the  ground  that  It  called  for  Immaterial,  Ir- 
relevant, and  illegal  evidence.  The  court 
sustained  this  objection,  and  to  this  ruling 
the  defendant  duly  excepted.  On  the  subse- 
quent trial  of  the  cause,  witness  Tom  Bow- 
ers was  again  introduced  as  a  witness,  and 
the  defendant  sought  to  lay  a  predicate  for 
hli  impeachment  by  asking  him  In  refer- 
ence to  statements  which  It  was  claimed  he 
made  In  Sydney  Sims'  store  In  reference  to 
deceased  having  a  pistol.  Upon  objection  In- 
terposed by  the  state  the  court  refused  to 
allow  said  questions,  and  to  this  ruling  the 
defendant  duly  excepted. 

Upon  the  cross-examination  by  the  defend- 
ant of  one  Jim  Beck,  a  witness  for  the  state, 
and  after  he  had  testified  to  incriminating 
facts  against  the  defendant,  the  defendant 
asked  him  if.  In  conversation  with  Onasle 
and  Charlie  Owen,  he  did  not  tell  them  at  a 
designated  time  and  place  "tbat.  If  Pamell 
did  not  hit  bim  [deceased]  a  dead  lick.  Star- 
ling would  have  shot  him  with  a  pistol." 
The  witness  testified  tbat  he  did  not  In  the 
examination  of  Gussle  and  Charlie  Owen  as 
witnesses  for  the  defendant  they  testified 
that  at  the  time  and  place  referred  to  In  the 
question  asked  the  witness  Jim  Beck,  said 
witness  Beck  did  make  the  said  statement 
to  them. 

In  the  courf  8  general  charge  to  the  jury, 


he  Instructed  them  as  follows,  in  refa^aice 
to  the  impeachment  of  the  witness  Beck: 
"The  force  and  effect  of  tbat  testimony  is  u 
show  tbat  this  man  Bedc  bas  tc^  things  m 
of  court  different  from  In  court,  and  tin: 
therefore  it  becomes  a  matter  for  your  tx.- 
slderatlon  when  weighing  bis  testimony  fctn 
much  credit  you  will  give  to  a  witness  vh: 
states  things  In  tbat  way.  Now  that  Is  tfaf 
effect  and  influence  It  should  have  In  th  - 
evidence,  nor  can  It  be  uaed  u  independo: 
testimony  as  to  whether  Starling  had  i 
weapon  or  came  to  town  with  a  weapon,  nd 
it  is  not  evidence  that  be  did  or  did  not 
The  questlMi  Is  whether  It  goes  to  the  ci«!I- 
blllty  of  Beck's  testimony.  What  credit  ir3 
you  give  a  witness  who  says  one  thias  ii 
court  and  another  out?  The  fact  whetbe  i 
or  not  he  did  make  such  a  statement  brini:* 
yon  down  to  consider  the  testimony  of  ttit 
Mr.  Owens.  Did  he  (Beck)  make  that  stab- 
ment?  It  Is  a  question  of  fact  for  you  to  de- 
cide, and  when  you  have  found  that  he  nude 
contradictory  statements,  if  bo,  you  are  to  . 
decide  what  his  testimony  Is  worth.  Ho«  ! 
far  you  will  believe  or  not  belleTe  him."  Td  : 
this  portion  of  the  court's  charge  the  defend- 
ant duly  and  separately  excepted.  Uniler 
the  opinion  in  this  case.  It  la  nnneceasary  xa 
set  out  the  portion  of  the  court**  geneni 
charge  defining  murder  In  the  first  degree, 
to  which  the  defendant  separately  excepted 
The  defendant  duly  and  separately  excepted  | 
to  the  statement  made  by  the  court  In  iu  | 
general  charge  in  reference  to  what  waa  nec- 
essary to  constitute  self-defense,  whldi  li 
copied  In  tbe  opinion  of  the  court.  In  tbii 
connection,  tbe  court  further  instructed  ibe 
Jury  In  Its  genoral  charge  as  follows:  "Sow 
manslaughter  In  the  first  degree  Is  where  i 
man  voluntarily,  freely  and  of  his  own  ac- 
cord, puts  In  force  against  a  person  such  at 
Instrumentality  that  by  tbe  mannv  of  Its 
use,  and  character  of  the  Instmm^t  itseA. 
would  ordinarily  produce  death  or  great  bol- 
Uy  harm,  without  Just  cause  or  excuse  there- 
for. It  Is  Immaterial  whether  it  Is  sbon 
whether  there  was  a  positive  IntmtloD  to 
kill  at  the  time  the  blow  waa  8tm<^" 

Under  the  opinion  on  the  presoit  appes! 
It  is  unnecessary  to  set  out  In  detail  the 
many -written  charges  requested  by  tbe  de- 
fendant which  were  refused  by  the  court 

Terry  Richardson  and  3.  F.  Stalllngs,  fc: 
appellant  Ctaas.  O.  Brown,  Atty.  QexL,  tx 
the  State. 

HARALSON,  J.  The  evidence  dladoM 
that  the  grand  Jury  was  composed  of  IS  per- 
sons, and.  tbat  tbe  "grand  Jury  returned  intj 
open  court  certain  Indlctmente  upon  each  a! 
which  was  entered  'A  true  bill,'  signed  br 
the  forenuin  of  the  grand  Jury,  which  wac 
ordered  to  be  filed  In  open  court  in  the  pT» 
ence  of  the  grand  Jury,"  etc  The  Indi':- 
ment  In  this  case  is  indorsed,  **A  tme 
N.  J.  E.  Walker,  Foreman  Grand  Jnry.  TU^t 
In  open  coart,  this  July  25th,  UOO.'*    It  thus 
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appears,  that  the  Indictment  shows  by  Its  In- 
dorsements,  that  It  was  presented  In  open 
court  to  the  presiding  Jndge,  bj  the  foreman 
of  the  grand  jury  In  the  presence  of  11  other 
jurors  besides  the  foreman.  It  required  15  to 
constitute  a  legal  grand  jury,  and  the  con- 
currence of  at  least  12  of  their  number  to 
find  an  Indictment  Code,  <i  6022.  5060. 
When  the  record  shows  that  the  grand  jury 
returned  the  indictment  into  open  court,  it 
appears  that  12,  if  not  the  entire  body  of  the 
grand  jury,  performed  this  service. 

To  the  objection,  that  "the  judgment  of  the 
court  falls  to  show  the  order  of  the  court  to 
the  sheriff  to  summon  the  special'  jurors 
drawn  for  the  trial  of  the  defendant,"  It  Is 
sufficient  to  say,  that  section  5004  of  the  Oode 
does  not  require  that  the  judgment  entry 
shall  disclose  such  an  order.  Its  requirement 
In  this  respect  is,  that  "the  presiding  judge 
shall  then  and  there  publicly  draw  therefrom 
[the  Jury  box  referred  to]  not  less  than  25 
nor  more  than  50  of  said  names  for  each  capi- 
tal case,  a  list  of  which  shall  be  Immediately 
made  out  by  the  clerk  of  said  court  and  an 
order  issued  to  the  sheriff  to  summon  the 
same  upon  the  day  set  for  trial,"  etc.  The 
Judgment  entry  shows  a  strict  compliance 
by  the  judge  with  this  statute  In  the  dis- 
charge of  his  duty.  It  also  shows  that  the 
judge  performed  this  duty  by  pnblldy  draw- 
ing the  jury. 

The  bill  of  exceptions  states,  that  "the  pre- 
siding judge  [on  the  arraignment  of  the  de- 
fendant] ordered  the  sheriff  to  bring  into 
open  court  the  jury  box,  preparatory  to  draw- 
ing the  jurors  for  the  trial  of  defendant" 
The  judge  then  drew  from  the  box  the  slips 
of  paper  on  which  the  names  of  the  jurors 
were  written,  and  handed  them  to  the  cleric 
without  calling  aloud  the  names  of  the  per^ 
sons  thereon.  The  defendant  requested  the 
judge  to  call  aloud  their  names,  as  the  jurors 
were  drawn,  which  be  refused  to  do,  and  to 
this  refusal  the  defoidant  excepted.  When 
tbts  request  was  made,  the  judge  informed 
the  defendant  and  his  attorneys,  that  they 
could  see  the  names  at  any  time.  If  they  wish- 
ed, and  directed  the  clerk  to  allow  them  to 
see  the  names  and  the  slips  on  which  they 
were  written,  at  any  time,  and  directed  the 
clerk  to  make  a  list  of  them  at  once,  and 
baud  It  to  the  defendant  or  his  attorneys, 
and  to  carefully  preserve  the  slips  till  the 
day  of  trial,  for  comparison  on  that  day. 

The  statute  does  not  require  the  judge  to 
call  out  the  names  of  the  jurors  drawn  from 
the  box,  and  he  seems  to  liave  complied  sub- 
stantially with  its  provisions.  There  was  no 
secrecy  about  the  procedure,  but  It  was  all 
done  publicly  and  In  a  manner  not  in  any- 
wise to  prejudice  the  defendant 

Tom  Bowers  was  examined  for  the  state 
and  testified  that  he  did  not  see  any  pistol 
on  deceased  after  he  was  killed,  and  also  to 
incriminating  facts  against  defendant  The 
blU  of  exceptl(»is  recites:  *'The  defendant 
then  asked  the  following  question,  to  lay  a 


predicate  for  the  Impeachment  of  the  wit- 
ness. Did  you  on  that  day  loan  your  pl&tnl 
to  deceased;  and  did  you  tell  Mr.  Sydney 
Sims,  to-day,  at  his  store  in  Troy,  that  you 
had  a  32  pearl-handle  Smith  &  Wesson  pis- 
tol, and  had  loaned  It  out?' "  and  again,  If  he 
had  not  told  Sims,  at  the  same  time  and 
place,  that  he  had  loaned  It  to  deceased. 
The  state  objected  on  the  score  of  immate- 
riality, and  the  court  property  sustained  the 
objection.  It  was  not  competent  to  contra- 
dict the  witness  on  an  immaterial  Issue. 
What  we  here  say,  applies  with  equal  force 
to  the  after  attempt  to  lay  a  predicate  to 
impeach  the  witness  later  In  the  course  of 
the  trial. 

What  the  court  In  Its  general  charge,  char^ 
ged  the  jury,  as  to  the  Impeachment  of  the 
witness  Beck,  and  how  the  jury  were  to  con- 
sider his  testimony,  was  not  subject  to  the 
exception  taken  to  it  In  argument,  tbat  it  was 
a  charge  on  the  effect  of  the  evidence.  It 
was  simply  to  explain  to  the  jnry  their  duty 
In  considering  contradictory  statements  of  the 
witness,  if  they  found  he  had  made  them. 

The  defendant  was  tried  on  an  Indictment 
which  charged  murder  In  the  first  degree. 
He  was  convicted  of  murder  In  the  second 
degree.  If  the  court  committed  error  in  de- 
fining murder  In  the  first  degree,  which  It  Is 
unnecessary  to  decide,  it  would  seem  that  ffae 
charge  Involved  no  Injury  to  the  defendant. 
Code,  i  4333;  Winter  v.  State,  123  Ala,  1,  20 
South.  948. 

The  court  in  its  general  charge,  stated  as 
a  predicate  for  its  charge  on  manslaughter, 
what  In  substance  he  had  already  charged 
them  as  to  self-defense.  What  that  former 
charge  was,  is  not  set  out;  but  the  court 
said,  "I  have  instructed  you,  If  you  find  the 
defendant  was  not  free  from  fault  or  that 
there  was  no  impending  necessity  for  him 
to  strike  the  blow,  or  that  he  could  have 
withdrawn,  that  he  cannot  be  excused  upon 
the  ground  of  self-defense."  What  the  court 
here  said  was  Intended  as  a  reference  to 
and  as  being  substantially  what  he  had  pre- 
viously charged,  and  not  as  a  literal  quota- 
tion thereof.  It  was  designed  simply  to  re- 
call their  attention  to  what  he  had  previ- 
ously charged.  For  the  purposes  for  which 
the  statement  was  made,  if  not  as  full  and 
accurate  as  It  might  have  been  made,  it  con- 
tained no  reversible  error. 

So  it  was  in  what  followed,  as  to  the 
charge  on  manslaughter.  The  court  said, 
"Let  me  define  to  you  manslaughter  in  the 
first  degree  a  little  more,"  and  added,  "Now 
manslaughter  in  the  first  degree  Is  where  a 
man  voluntarily,  freely  and  of  his  own  ac- 
cord, puts  in  force  against  a  person  such  an 
Instrumentality  that  by  the  manner  of  Its  use 
and  character  of  the  Instrument  used,  would 
ordinarily  produce  death  or  great  bodily 
harm,  without  just  cause  or  excuse  there- 
for. It  is  Immaterial  whether  there  was  a 
positive  Intention  to  kill  at  the  time  the  blow 
was  struck.*'  This  definition  of  manslaugh- 
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cer  In  tbe  first  degree,  may  be  subject  to  crit- 
icism, but  It  was  not  erroneous  as  to  the  de- 
fendant If  it  contained  any  fault,  It  was 
too  favorable  to  defendant  Lewis  t.  Btate, 
96  Ala.  6,  U  South.  2S9. 

Tbe  case  was  not  voluminous  in  Its  facta, 
and  involved  only  plain,  well-settled  and 
often-repeated  principles  of  law.  Tbe  de- 
fendant,—Judging  from  their  numbering  and 
lettering, — requested  considerably  over  a  hun< 
dred  written  charges,  a  number  of  which  were 
given,  and  others  refused.  We  have  examin- 
ed those  refused,  and  find  that  they  are  either 
wholly  bad  or  confused  and  misleading,  ab- 
stract, argumentative,  or  otherwise  faulty. 
It  would  require  a  lengthy  opinion  to  criU- 
cise  them  and  point  out  their  defects,  and 
would  subserve  no  good  purpose  to  do  so. 

Finding  no  reversible  error  In  the  record* 
the  Judgment  and  amtenee,  o£  the  lower  court 
must  be  affirmed. 

Affirmed. 


WRIGHT  V.  STATE. 
(Supreme  Court  of  Alabama.   April  4.  1901.) 
LIQUOR0-IU.EOAL  SALB-^VIDENCB-APFEAX. 
—REVIEW. 

1.  On  a  trial  under  an  indictment  for  selHag 
spirituous,  TiDOaa.  or  malt  liqnors  without  a  11- 
ceQse,  and  contrary  to  law,  where  the  evidence 
for  the  Btate  coaaecting  the  defendant  with 
the  comniisslon  of  the  oaenee  was  circumstan- 
tial, and  tended  to  show  that  the  sale  was  made 
in  the  room  of  another  person^  testimony  going 
to  show  that  in  said  room  hquors  were  kept 
and  controlled  by  the  defendant,  and  Jointly 
with  said  other  person,  and  that  on  tbe  occa- 
sion when  whisky  was  being  sold  by  said  other 
person  in  the  defendant's  presence  the  defend- 
ant was  assisting  him,  and  was  personally  con- 
cerned in  the  disposition  of  the  liquor,  is  com- 
petent and  admissible  in  evidence. 

2.  In  such  a  case  it  is  not  prejudicial  to  the 
defendant  to  allow  a  witness,  upon  his  exam- 
ination, to  denv  that  he  testified  before  the 
grand  Jnry  to  having  seen  whisky  bought  in 
the  house  where  the  defendnnt  was  arrested, 
and  where  the  evidence  for  the  state  tended  to 
show  the  selling  ot  the  whisky  complained  of 
occurred. 

8.  Where  a  esse  Is  tried  by  a  court  without 
a  jury,  and  no  special  finding  is  made,  the 
court's  judgment  on  the  facts  is  equivalent  to 
a  verdict  of  a  Jury,  and  is  not  reviewable  on 
appeal;  and,  therefore,  under  an  act  providing 
for  appeals  to  tbe  snpreme  court  for  judgments 
rendered  bv  a  county  court  in  misdemeanor 
cases,  which  provides  that  the  laws  relating  to 
appeals  in  misdemeanor  cases  from  the  circuit 
court  of  said  county  shall  apply  to  such  ap- 
peals, if  the  case  is  tried  bj  the  court  without  a 
jury  and  a  special  finding  is  made,  the  appellate 
court  will  not  review  the  judgment  of  conviction 
on  the  facts,  or  examine  into  the  sufficiency  of 
the  evidniee  to  support  such  judgment 

Appeal  from  Sumter  county  court;  W,  B, 
De  Looch.  Judge. 

Austin  Wilgbt  was  convicted  of  violating 
the  liquor  law,  and  appeals.  Affirmed. 

The  testimony  for  the  state  tended  to  show 
that  tbe  defendant  was  in  a  room  of  a  house 
occupied  by  one  Bob  Witt,  where  there  was 
whisky  sold;  that  the  defendant  was  as- 
sisting B&ld  Witt,  and  that,  while  so  assisting 


Witt,  whisky  was  purchased  from  said  Witt; 
and  that  the  defendant  was  arrested  while 
80  engaged  In  said  room.  The  testimony  for 
the  defendant  tended  to  show  that  he  did  a-x 
sell  any  whisky  at  the  time  referred  to  by  tbe 
witness  for  tbe  state;  that  while  he  was  a 
said  room  Bob  Witt,  who  occupied  tbe  room, 
asked  him  to  wash  some  bottles  for  him. 
which  he  did  at  the  request  of  said  Wit:: 
that  he  had  no  interest  In  the  whisky  thut 
was  sold,  nor  was  he  in  any  way  engaged  in 
selling  it  or  em^oyed  in  selling  it.  Dunsg 
tbe  examination  of  me  Sam  Hatchins.  i 
witness  for  the  state,  and  after  be  had  testi- 
fled  that  be  went  to  the  room  occupied  by 
Witt,  and  that  he  found  the  defendant  there, 
he  was  asked  If  he  saw,  while  in  said  room, 
a  two-gallon  Jug.  several  bottles  filled  with 
whisky,  and  some  flve-gall<m  k^s,  which 
were  exhibited  during  the  trial  of  tbe  case. 
The  defendant  objected  to  these  questions, 
upon  the  ground  that  It  did  not  connect  tbe 
defendant  with  the  possession  or  ownenibti: 
of  the  things  exhibited.  The  conrt  oTermled 
the  objection,  stating  that  If  It  was  not  coo- 
uected  with  the  defendant  it  would  be  ruled 
out  To  this  ruling  of  the  court  tbe  defend- 
ant duly  excepted.  The  witness  was  then 
asked,  against  the  objectiw  and  exceptkm 
of  the  defendant  If  he  had  ever  seen  the 
Jugs,  bottles,  and  kegs  in  tbe  possesslm  of  tiie 
defendant  and  said  Bob  Witt  and  he  replied 
that  he  had  seen  them  In  tbe  possession  ot 
the  defendant  and  said  Bob  Witt.  Upon  be- 
ing asked,  against  the  objection  and  eicf> 
tlon  of  the  defendant  as  to  whether  or  net 
he  bought  any  whisky  In  the  town  of  Lir- 
Ingston  at  the  time  designated,  and,  if  ei^ 
from  whom  did  he  buy  It  the  witness  an- 
swered that  he  bought  some  wtaisky  at  tbe 
place  and  time  designated  from  Bob  Witt; 
that  when  he  bought  the  whisky  from  Witt 
there  was  no  one  In  the  house  exc^  the 
defendant.  Witt  and  himself;  that  the  de- 
fendant was  washing  some  bottles,  and  fill- 
ing them  with  whisky,  and  that  he  saw  tbe 
defendant  help  Witt  open  one  of  the  kegs  (.f 
whisky.  The  defendant  moved  to  exdi^ 
this  answer  of  the  witness  upon  the  grojnd 
that  it  was  immaterial,  and  did  not  connect 
the  defendant  with  the  sale  of  any  spirituoos, 
vinous,  or  malt  liquoTS.  The  court  overmled 
the  motion,  and  the  defendant  dnly  excepted. 
During  the  further  examination  of  this  wit- 
ness, and  upon  his  testifying  that  be  did  net 
see  any  one  else  buy  any  whisky  while  ^ 
was  in  said  room,  the  solicitor  asked  him  tbe 
following  question:  "Did  yon  not  testier 
before  the  grand  Jury  that  you  saw  othen 
buy  whisky  in  said  house  that  day?"*  Ttt 
defendant  objected  to  this  question,  tbe  court 
overruled  the  objection,  and  tbe  defendant 
duly  excepted.  Tbe  witness  answered  that 
he  did  not.  There  was  other  evidence  tend- 
ing to  show  that  the  defendant  "was  In  said 
bouse  at  the  time  designated,  and  assisiins 
Witt  in  the  sale  of  whisky.  The  cause  vas 
tried  by  the  court  wltbont  the  Intenrentlea 
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>f  a  Jnry,  and,  without  mablng  any  special 
indin};.  the  court  rendered  a  Judgment  of 
sonvIcUon  against  the  defendant. 

W.  E.  Smith,  for  appellant  Obas.  G. 
f^rown,  Atty.  Gen.,  for  the  State. 

SHARPE,  J.  That  a  witness  was  allowed 
o  deny  that  he  testified  btfore  the  grand 
iuiy  to  haTlng  seen  whldty  bought  In  the 
louse  where  defendant  was  arrested  was  not 
>rejndlcial  to  defendant  The  remaining  por^ 
Ions  of  the  erldoice  objected  to  were  compe- 
cut.  some  as  gi^ng  to  show  that  intoxicating 
iquors  wwe  kept  or  cmtroUed  by  defendant, 
^Ither  singly  or  conjointly  with  another,  and 
ithcrs  as  tending  to  show  that  on  an  occa- 
sion when  whlslcy  was  being  sold  by  another 
n  Ills  presfflice  the  defendant  was  assisting 
ilm,  and  was  personally  concerned  in  the' 
Ilsposition  of  liquor.  From  these  drcumstan- 
rea  It  was  open  to  the  conrt  to  infer  the  de- 
fendant's culpability  as  chai^^ed. 

The  act  proTldlng  for  appeals  to  this  court 
'rem  the  county  court  of  Sumter  county  pro- 
rides  "that  the  laws  now  In  force  or  that 
liny  hereafter  be  enacted  goTemlng  or  ap- 
)]ying  to  apprals  to  [In]  misdemeanors  from 
he  circuit  court  of  the  [county]  shall  apply 
:o  appeals  from  said  county  court"  It  Is  a 
•nle  applicable  to  appeals  from  the  circuit 
Krart  In  cases  tried  without  a  JuiTi  where  no 
ipedal  findings  are  made,  that  the  court's 
udgraent  on  the  facts  Is  to  be  treated  as  the 
rerdlct  of  a  Jniy,  and  Is  not  reviewable  on 
he  appeal.  The  statutory  provision  referred 
o  in  effect  applies  that  rule  to  cases  like  the 
iresent  and  leaves  us  without  Jurisdiction 
o  pass  on  the  snffldency  of  the  evidence  to 
itipport  the  Judgment  QuUlman  v.  Ourley, 
r>  Ala.  6M,  6  South.  840.  The  Judgment  will 
te  nfOnned. 


LOUISVILLE  ft  N.  R.  CO.  at  al.  v.  NOAL. 

NEAL  T.  LOUISVILLE  &  N.  B.  CO.  et  al. 
Supreme  Oourt  o(  Alabama.    Dec.  8.  1900.) 

;ORPORATION8— SUIT  BY  STOCKHOLDBR— UIS- 
MANAOBHBNT  BT  DIBKCTORS— PLBADINO. 

1.  Before  a  stockholder  can  maintain  a  tnilt 
1  his  own  name  agaliwt  a  corporati<m  of  which 
e  is  a  member  to  redress  alleged  corporate 
iTODfcs,  he  must  show  to  the  satisfaction  of  the 
onrt.that  he  has  done  all  In  bis  power  to  ob- 
Bin.  within  the  corporation  itself,  the  redreaa 
f  the  wrongs  complaJaed  of;  that  he  has  made 
D  hoDPst  effort  to  get  the  goveroliig  body  of 
be  corporation  to  remedy  the  wrong;  and, 
ailing  with  them,  he  tbea  applied  to  the  atock- 
nld<>r8  as  a  body  to  take  action  towards  re- 
rrssiiig  the  grieranceB  complained  of. 

2.  Where  a  bill  Is  filed  by  a  stockholder  of 
corporation  to  have  redressed  alleged  corpo- 

ate  wrongs,  without  having  made  a  request  of 
he  managing  body  of  the  defendant  corpora- 
lun  to  have  corrected  the  grievances  complala- 
d  of,  the  complainant  must  aver  in  his  bill  the 
acts  eoBStltnting  Us  excuse  for  not  making 
nch  request  with  parttcniarity  and  definite- 
ess;  and  the  averment  of  conclusions  will  not 
afSce,  but  the  facts  upon  which  these  coadu- 
ioDs  are  based  must  be  averred. 


Appeal  from  city  court  of  Blnnlngham; 
William  W.  Wllkerson,  Judge. 

Action  by  Martha  A.  JSeai,  administratrix, 
against  the  Louisville  ft  Nashville  Railroad 
Company  and  the  South  ft  North  Alabama 
Railroad  Company.  From  the  decree,  de- 
fendants appeal,  and  c<Hnplalnant  proeecutoa 
a  cross  appeaL  Decree  assigned  as  error  on 
direct  appeal  reversed,  and  decree  aa  to  crois 
appeal  alftrmed. 

It  was  averred  In  the  blU  that  the  com- 
plainant Martha  A.  Neal,  the  administratrix, 
was  the  owner  of  20  shares  of  stock,  of  the 
par  value  of  |100  each,  of  the  South  ft  N'orth 
Alabama  Railroad  Company,  and  that  she 
was  the  owner  ot  the  same  during  the  time 
all  the  matters  and  things  complained  of  In 
the  bill  occurred.  It  was  then  averred  that 
the  Louisville  ft  NashvlUe  Railroad  Company 
operates  and  controls  an  extensive  system  of 
railroads,  embracing,  among  others,  a  contin- 
uous line  from  LoulsvlUe.  Ky.,  to  New  Or- 
leans, La.,  of  which  line  the  South  ft  North 
Alabama  Railroad  forms  one  of  the  connect- 
ing links,  extending  from  Montgomery,  Ala., 
to  Decatur,  Ala.;  that  while  the  South  ft 
Nortb  Alabama  was  nominally  operated  as 
as  Independent  road  under  the  management 
of  the  officers  and  directors  of  Its  own  com- 
pany. It  Is  In  fact  operated  and  managed  by 
the  Louisville  ft  Nashville  Railroad  Compa- 
ny. The  bill  then  avers  at  great  length  that 
during  the  years  1871  and  1872  the  Louisville 
ft  Nashville  Railroad  Company,  by  wrongful, 
fraudulent  and  Illegal  methods,  acquired 
control  of  the  majority  of  the  stock  of  the 
South  ft  North  Alabama  Railroad  Company; 
that,  while  so  In  control  of  the  South  ft 
Nortb  Alabama  Railroad  Company,  It  procure 
ed  prefen-ed  stock  to  be  issued  to  it  and  had 
said  South  ft  North  Alabama  Railroad  Com- 
pany to  Issue  bonds  to  a  large  amount  ex- 
ceeding the  value  In  amount  of  the  stock  of 
the  corporation,  and  said  bonds  were  acquir- 
ed by  the  Louisville  ft  NashvlUe  Railroad 
Company.  The  facts  relating  to  the  many 
alleged  wrongful  transactions  between  the 
I<oui8VIUe  ft  NashvlUe  Railroad  Ctmipany 
and  the  South  &  Nortb  Alabama  Railroad 
Company  were  averred  In  detail  and  set 
fbrth  at  length  in  the  bilL  It  was  further 
averred  that  the  result  of  the  transactitMis 
had  between  the  LoulsvlUe  ft  NashvlUe  Rail- 
road Company  and  the  South  ft  North  Ala- 
bama RaUroad  Company  were  to  practically 
destroy  the  value  of  the  stock  of  the  latter 
railroad  company,  and  thereby  work  great 
injury  upon  the  complainant  and  other  stock- 
holders; that  all  of  the  transactions  and 
corporate  wrongs  complained  of  were  had 
under  the  control  and  direction  and  for  the 
benefit  of  the  LoulsvlUe  &  NashvlUe  Rail- 
road Company;  "that  the  LoulsvlUe  ft  Nash- 
vlUe Railroad  Company  pretended  to  own  a 
maJ<MrIty  of  the  stock  of  the  said  South  ft 
North  Alabama  RaUroad  Company,  and  ap- 
pear on  the  books  of  said  company  to  own  a 
majority  of  the  stock  thei-eof,  and  by  meaus 
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thereof  elect  a  president  and  directors  of 
said  company,  a  majority  of  whom  are  mere 
Berrants  and  creatures  of  the  said  LoulBTllle 
&  NashTlUe  Railroad  Company,  and  have 
done  BO  ever  since  1S71;  and  the  said  board 
of  directors  so  elected  make,  and  have  made, 
nnder  control  of  the  majority,  all  snch  or- 
ders, resolutions,  by-laws,  etc.,  a^  they  are 
directed  to  make  by  the  said  LoulavlUe  & 
Nasbville  Railroad  Company,  and  do  what- 
ever Is  required  In  the  Interest  of  the  said 
LouiSTllle  &  XaahTllle  Kailroad  Company,  re- 
gardless of  the  Interest  of  the  South  &  North 
Alabama  Railroad  Company,  and  of  the  real 
stockholders  thereof."  The  fourteenth  and 
fifteenth  paragraphs  of  the  bill,  relating  to 
the  goTemment  of  the  South  &  North  Ala- 
bama Railroad  Company,  were  In  words  and 
Qgures  as  follows:  "14th.  That  during  the 
long  period  of  wrongdoing  recited  above,  the 
LouiSTllle  &  KashTlUe  Railroad  Company 
has  been  careful  to  put  Into  office  as  direct- 
ors of  the  South  and  North  Alabama  Rail- 
road Company  only  men  of  high  character 
and  standing  In  the  city  of  Montgomery  and 
other  parts  of  Alabama  (besides  such  of  Ita 
own  directory  and  officers  or  friends  as  It 
made  officers  and  directors  of  the  South  and 
North  Alabama  Railroad  Company),  and  they 
were  generally  men  who  had  so  much  busi- 
ness of  their  own  that  they  did  not  have 
)  iiue  to  look  into  the  affairs  of  the  South  and 
North  Alabama  Railroad  Company,  and  would 
have  been  unable  to  do  it  and  could  not  In 
fact  examine  said  dealings  and  accounts  If 
they  were  so  inclined,  without  going  to  Lou- 
isville, Kentucky,  where  all  the  books,  pa- 
pers,  and  vouchers,  and  other  evidence  of 
the  actual  business  of  the  South  and  North 
Alabama  Railroad  Company  have  been  kept 
since  1872;  and  these  men  of  high  character, 
whose  statements  had  weight  with  the  com- 
munity and  with  oratM*,  either  because  they 
were  honestly  mistaken,  and  overreached  by 
fair  and  plausible  statements  of  the  man- 
agers of  the  I^oulsviile  &  Nashville  Railroad 
Company,  or  for  some  other  reason  unknown 
to  orator,  have  repressed  inquiry  on  the  part 
of  the  stockholders  of  the  South  and  North 
Alabama  Railroad  Company  by  most  impress- 
ive assertions  that  no  such  wrongs  existed, 
and  by  assertions  of  this  kind  coming  from 
those  men  of  high  character  from  time  to 
time  during  many  years  orator  has  been  mis- 
led, and  has  been  kept  In  Ignorance  of  the 
wrongdoing  of  the  Louisville  &  NaahvlUe  Rail- 
road Company  set  forth  In  this  1>111,  and  has 
not  even  yet  been  able  to  acquire  full  knowl- 
edge of  all  the  wrong  and  Injury  done  by 
reason  of  the  hostile  control  which  the  Louis- 
ville &  Nashville  Railroad  had  acquired  over 
the  South  and  North  Alabama  Railroad  Com- 
pany, or  how  or  to  what  extent  and  by  the 
use  of  what  Influence  ft  has  been  able  to  so 
completely  blind,  swi^,  and  direct  a  majori- 
ty of  the  directm  who  have  pretended  to 
control  the  affairs  of  the  said  railroad  from 
1872  to  the  present  time.  And  orator  avera 


that  It  has  never  had  the  information  or  the 
means  of  acquiring  the  Information  neces- 
sary to  carry  on  thia  suit  or  of  tbe  matten 
stated  la  this  blU.  untU  within  a  short  tliLe 
before  the  filing  of  this  blU.  and  within  lev 
than  one  year  of  said  time.  15th.  niat  ora- 
tor believes,  and  charges  It  to  be  a  fact  tti: 
a  majority  of  the  persons  who  now  compost 
the  South  &  North  Alabama  Railroad  Coil- 
pany  are  so  thoroughly  controlled  by.  an! 
identified  In  feeling  and  interest  with,  tbe 
Louisville  it  Nashville  Railroad  Companj 
that  they  would  not  and,  consistently  with 
their  former  conduct  and  declarations,  cooLl 
not,  carry  on  any  vigorous  or  properly  eoL- 
ductcd  litigation  of  the  matters  of  con.- 
plaint  heretofore  set  out  In  this  bill;  ssi 
orator  believes,  and  charges  it  to  be  a  fii<  _ 
that  it  would  be  futile  to  call  upon  tbe  tutL 
who  now  constitute  the  directory  of  t> 
South  and  North  Alabama  Railroad  Compos; 
to  prosecute  this  litigation.  And  orator  fur- 
ther states  on  Information  and  belief  that  i 
majority  of  the  present  board  of  directors  of 
the  South  and  North  Alabama  Railroad  Cuu- 
pauy  have  long  I>een,  and  now  are,  fully 
quainted  with  the  breaches  of  trust 
frauds  herein  charged  against  the  LoolsvQle 
and  Nashville  Railroad  Company,  and  JnstlfT 
or  excuse  the  same;  that  the  said  majority 
have  long  been,  and  now  are,  knowinglr 
and  willfully  acting  for  and  with  the  Lo^:.- 
vllle  and  Nashville  "Railroad  Company  In 
seeking  to  secure  and  continue  tbe  contr^: 
of  said  company  over  the  South  and  NorJ. 
Alabama  Railroad  Company  and  Its  property 
for  tbe  private  benefit  of  the  said  LonisrilLc 
and  Nashville  Railroad  Company  and  it^ 
stockholders."  The  bill  was  filed  on  beh&l.' 
of  the  complainant  Martha  A.  Neal.  as  ad- 
ministratrix, and  all  the  other  stockholders 
the  South  &  North  Alabama  Railroad  C*:::.- 
pany  who  might  come  In  and  make  tlio:;. 
selves  parties  to  the  cause,  and  contribute  i.' 
the  costs  of  the  same.  The  prayer  of  the  l>i  i 
was  that  upon  final  hearing  a  decree  t>e  rer. 
dered  declaring  that  tbe  Louisville  &  NasL 
ville  Railroad  Company  was  not  entitled  t? 
hold,  use,  or  vote  the  preferred  stock  ts 
stock  at  any  of  the  stockholders'  meetings  c-f 
the  South  &  North  Alabama  RaUroad  C'<'n 
pany,  and  that  said  Louisville  &  NashTil:« 
Railroad  Company  be  perpetually  enJola£<' 
from  voting  said  stock,  and  that  It  be  itr 
quired  to  siurender  certificates  of  said  stoct 
and  that  the  same  be  canceled;  and  tbe  c«e- 
plalnant  further  prayed  for  speciflc  relief  t 
reference  to  ail  of  the  corporate  wrongs  iX'C 
plained  of.  To  this  bill  each  of  the  defenl 
ants  separately  demurred  upon  tbe  follovir.- 
grounds:  "First  There  is  no  equity  in 
bill  of  complaint  Sectmd.  There  are  no  i  - 
legations  of  such  facts  as  show  tbat  thv  re  a 
any  equity  bi  said  bill  of  complaint  Tbiri 
There  Is  uo  equity  In  said  blU  of  complal&'- 
In  this:  that  there  Is  no  allegation  that  cor: 
plalnant  ever  applied  to  tbe  officers  and 
rectors  of  the  South  &  NmrtiHAlabama  RaJ 
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road  Company  to  take  appn^ilate  legal  pro- 
ceedings to  CQireet  the  erlls  c<»DpWiied  ot  In 
Bald  bill  of  oHnplaliit  ud  uforce  the  al- 
leged rlglit  of  tbe  itocUuaden  o(  the  Soutb 
&  North  Alabama  Railroad  Company  against 
the  respondent  Lontorllle  ft  NasbTlUe  Rail- 
road Company,  and  no  legal  excuse  is  al- 
leged for  not  having  so  applied  to  the  said 
ofllcers  and  dlrectora  to  take  snch  legal  ihto- 
(■eedlngs.  There  Is  no  allegation  tiiat  a  ma- 
jority of  said  offlcoa  and  board  of  directors 
are  stockholders,  or  haTe  any  Interest.  In  re- 
spondent corpmatlon.  Fonrfh.  The  ststirU 
of  limitation  ot  6  years.  Fifth.  Staleness,  In 
this:  that  the  facts  allseed  In  said  complaint 
show  the  allied  grievance  complained  of  In 
said  bill  of  complaint  to  hare  existed  for  IS 
or  18  years  wtthont  any  steps  erw  baring 
been  taken  by  tbe  complainant  to  correct  tbe 
same.  Sixth.  Laches,  in  this:  that  cnnplaln- 
ant  has  delayed  for  10  years  or  more,  with 
full  knowledge  of  the  grievance  complained 
of,  before  taking  any  steps  to  have  said 
grievance  corrected  •  or  remedied."  Thore 
were  also  several  additional  grounds  ol  de- 
murrer, setting  up  in  various  fwms  tlra 
laches  of  the  complainant  In  asking  for  the 
relief.  On  the  submission  of  the  cause  upon 
the  demurrers  a  decree  was  rendered  over- 
ruling the  demurrers  upon  the  ground  that 
the  comidalnant  was  not  entltied  to  malntiUn 
the  bill,  because  It  was  not  shown  by  the 
avanuNits  that  the  demand  had  been  made 
on  the  owporate  authorities  of  the  Soutb  ft 
North  Alabama  Railroad  Company  to  correct 
the  corporate  wrongs  complained  of,  or  a 
sufllciMit  excuse  for  such  failure  making 
snch  demands  shown,  and  sustained  the  de- 
murrer baaed  on  the  ground  of  the  laches  of 
the  complainant. 

Bowman  &  Harsh,  for  plaintiff.  Thos.  O. 
&  Cbas.  P.  Jones  and  Alex  O.  Rlrcb.  forvde- 
(endants. 

DOWDKLL,  3.  The  appeal  and  cross  ap- 
peal In  tills  case  are  takoi  from  the  decree 
of  the  chaneellmr  on  the  demurrers  of  re- 
spondwt  to  comitolnanfs  bill.  The  bill  Is 
that  of  a  oomidainlng  stocAliolder.  Tbe 
wrongs  complained  of  are  wrongs  di^ne  to 
complainant's  company.  In  such  cases  the 
general  rule  Is  that  the  action  shonld  be  In- 
stituted in  the  name  of  the  corporation.  For 
wrongs  done  the  corporation,  before  a  stock- 
holder can  instltnto  suit  In  his  own  name  for 
the  Injury  done  he  must  first  seek  for  re- 
dress of  socA  wrongs  within  the  corpOTatkm 
by  applying  to  the  govmilng  board  of  snch 
corporation;  the  exception  being  that  he 
need  not  seek  redress  in  this  manner  when 
it  would  be  wholly  unavailing,  and  this 
should  be  shown  by  tbm  averments  of  the 
bill  In  a  cImx  and  nnamblgnous  statement  of 
tbe  facta,  which  should  never  be  left  in  mere 
Inference,  or  to  conjecture.  Stelner  v.  Paj> 
sons.  106  Ala.  21B,  18  South.  771;  Manufac- 
turing Ca  r.  Cox,  68  Ala.  71;  Nathan  v. 
Tompkins,  82  Ala.  487,  2  South.  747;  Roman 


r.  Woolfolk,  9S  Ala.  219,  18  South.  212; 
Planters*  Line  v.  Waganer,  71  Ala.  SSI; 
Hawes  Oakland,  104  U.  S.  400;  26  L.  Ed. 
827.  There  is  no  jHreteosa  that  cfKuplalnant 
eree  applied  to  either  the  board  of  directors, 
or  to  tbe  stockholders  as  a  body,  tor  redress 
of  the  wrongs  complained  of;  nor  are  the 
avermento  of  the  bill  suiBcient  to  withdraw 
the  ease  f^m  the  general  rule  as  above  stat- 
ed, and  to  bring  it  within  the  exception, 
where  the  complaining  stockholder  Is  excus- 
ed from  first  seeking  redress  wKhin  the  cor- 
poration. The  bill  avers  that  tbe  Louisville 
ft  Nashville  Railroad  Company  controlled  In 
the  election  of  dlrectora  In  tbe  complalnanfa 
company,  the  South  ft  North  Alabama  Bail- 
road  Company;  but  it  also  avers  that  the 
directory  was  composed  In  part  of  men  of 
high  character  and  standing,  and,  for  aught 
that  appears,  th^  constituted  a  majority  of 
the  tioard.  What  Is  stated  In  the  bill,  and 
evidently  intended  by  the  pleader,  as  an  ex- 
cuse or  reawn  for  not  applying  to  the  di- 
rectOTS  tor  a  correction  of  the  all(^;ed  wrongs, 
is  not  such  a  clear  and  unambiguous  stote- 
ment  of  facts  as  tbe  rule  would  require;  and. 
Indeed,  we  might  say  that  at  best  they  are 
but  opinions  and  conclusions.  That  turn  of 
b^h  character  and  standing  would  knowlng- 
\j  permit.  In  the  dl8<diarge  of  the  duties  ot 
a  trust  committed  to  tiiem.  the  perpetratlcm 
and  commission  of  the  frauds  and  wrongs 
as  cliarged  In  the  bill,  and  refuse,  np<»L  appli- 
cation made  by  a  stockholder,  to  redress  the 
wrmg  d<Hie,  Is  altogether  unreasonable.  It 
by  no  means  plearly  appears  from  these 
statements  that,  if  redress  had  been  sought 
from  the  board  ot  directors,  constituted  and 
made  up  of  max  as  described  In  the  bUl,  it 
would  have  been  without  avail.  We  think 
the  court  erred  bi  ovemillng  the  respond- 
eaVa  demurrer  raising  this  question.  For 
want  of  a  brief  by  the  appellant  in  the  ooss 
appeal,  tlie  assignmento  of  error  on  such 
cross  appeal  will  not  be  considered.  For  the 
reasons  pointed  out.  the  decree  ot  the  chan- 
cellor assigned  as  error  on  the  direct  appeal 
will  be  reversed,  and  the  cause  remanded, 
and  the  decree  as  to  the  crofs  appeal  will  be 
affirmed. 


COXB  et  aL  T.  HUNTSVILLB  GASLIGHT 
CO. 

(Supreme  Court  of  Alabama.   April  4,  1901.) 

INJUNCTION  PENDENTS  LITE-CORPORATION 
— ACCODNTINa  WITH  PRESIDENT. 

1.  A  court  ot  equity  can.  In  the  proper  exer- 
dse  of  its  jurlsoictioa.  eoforce  ai^  preserve 
property  or  rights  ia  issue  in  statu  quo  until 
the  bearing  on  the  merits,  and,  in  order  to  bqs- 
tatu  an  injunction  for  tbe  protection  of  prop- 
er^ pendente  lite,  it  is  not  necessary  for  tbe 
court  to  decide  in  favor  of  the  complainants 
upon  tbe  merits,  or  that  he  should  present  such 
a  case  as  will  certainly  entitle  him  to  a  decree 
upon  the  final  hearing;  bnt,  in  order  to  support 
such  an  InJunctloD,  the  court  must  be  satisfied 
that  the  complainant  certainly  has  a  as 
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to  the  existence  of  which  there  is  a  sabstantial 
QuestioQ  to  be  decided,  aad  that  without  the 
interim  interference  such  right  woold  probably 
be  lost  or  destroyed. 

2.  Where  a  bill  is  filed  hj  a  corporation  for 
the  purpose  of  obtaining  an  accounting  be- 
tween it  and  its  presideut,  and  for  the  Settle- 
ment of  the  business  of  the  afFaira  of  the  com- 
plaiQant,  and  a  decretal  order  ii  rendered  di- 
recting a  reference  1^  the  register  for  such  an 
accounting  between  the  complainant  and  the 
respondents,  growing  out  of  the  alleged  mis- 
management and  misappropriation  of  tne  funds 
belonging  to  the  complamant  corporation  bj  Its 

6 resident,  such  complainant  la  entitled  to  an 
kinnction  pendente  lite  to  prevent  the  render- 
ing ineffectual  such  decretal  order;  and,  where 
a  petition  for  such  InjonctioD  alleges  that  each 
pn^sident,  or  those  under  his  coatrol,  own  a 
niajoritr  of  the  stoclc,  and  that  there  has  beea 
called  a  meeting  of  the  stockholders  for  the 
purpose  of  electing  a  new  board  of  directors 
aubserrient  to  said  president's  will,  and  which 
would  defeat  the  complainant  !d  its  efforts  to 
secure  a  just  accounting  between  It  and  its 
said  president  as  to  the  money  misappropriated, 
and  the  answer  of  the  respondents  to  the  peti- 
tion is  evaslTe,  and  does  not  clearly  deny  or 
contradict  the  charge  against  the  president  con- 
tained in  the  petition,  a  motion  made  by  the 
respondents  to  the  petition  to  dismiss  the  in- 
junction issaed  apon  the  filing  of  the  petition, 
on  the  ground  of  the  want  of  equity  in  the  pe- 
tition, and  the  denials  contaliwd  in  the  an- 
swer. Is  properly  oTermled. 

Appeal  from  chancery  court,  Madison  coun- 
ty; Thomas  Gobba,  OhancelUff. 

BUI  by  the  HnntsTllle  Gaslight  Company 
against  Bobert  B.  Coze^  Its  piesldent  and 
others.  Ou  the  d«itb  of  d^endant  Goxe. 
Gllza  B.  Coxe,  execatrix,  was  substitntad. 
On  December  26,  1883,  tbe  complainant  filed 
its  petition  for  an  Injunction  to  restrain  and 
enjoin  the  defendants,  and  each  of  them,  and 
all  other  persons  having  notice  or  knowledge 
or  Imfmrmatlon  of  the  issuance  of  said  writ, 
fmn  Toting  any  stock  of  the  complainant 
ctnnpany  standing  In  tlie  name  of  the  d»- 
f endants,  or  of  any  mtmbm  of  their  family, 
or  from  otherwise  In^fering  with  the  pres- 
ent board  of  directors  at  the  complainant  in 
the  due  proeecntlon  t)t  this  suit,  or  from 
holding  any  election  of  a  new  board  of  direct- 
ors of  the  complainant  conqmny,  until  the 
further  order  of  the  court  This  Injunctton 
was,  <m  the  sam^  day,  granted.  The  petition 
for  the  injunction  alleges  that  said  Robert 
E.  Goxe,  as  presid«it  of  the  company,  had 
called  a  meeting  of  the  company,  and  that  It 
was  his  purpose  to  cause  the  election  of  a 
new  board  of  dIrectiHv,  and  by  the  use  ct  a 
majority  of  tbe  stoclc  of  the  company,  stand- 
ing in  the  names  of  members  of  bia  family, 
to  elect  a  new  board  of  directors,  who  would 
defeat  the  further  prosecution,  in  good  faith, 
of  this  suit,  and  prevent  tbe  accounting  or- 
dered by  the  decree  previously  rendered  In 
this  cause,  and  shield  and  protect  said  Robert 
E.  Ooxe  against  the  enforcement  of  this  lia- 
bility to  the  complaluant.  The  defendants 
filed  an  answer  to  the  petition  for  Injunc- 
tion, in  which  is  averred  the  pendency  of  tbe 
original  suit  and  that  the  cause  was  then 
\>endlng  In  the  supreme  court  on  appeal  from 
a  decree  rendered  by  the  chancellor.  The 


answer  of  tbe  dtfendants,  after  admlttirr 
that  a  meeting  of  the  stocUuMen  had  betn 
called  with  the  intention  to  elect  a  sew  boanl 
of  directors,  then  avwred  as  follows:  "It 
was  also  Intended  by  said  defeadants  to  more 
for  a  new  board  of  dlreetws,  no  such  tiectioc 
having  been  had  for  a  period  of  Kvoii 
years.  It  was  not  the  purpose  oC  the  defend- 
ants to  Interfere  with  the  propw  adjuatmea 
of  the  accounts  betweoi  the  complainant  Mac 
Bobert  B.  Ooace.  DeCmdantB  doay  that  tke 
present  suit  is  being  pxosecuted  In  good  faitL 
Defoidants  ai>e  advised  and  beUere  that  U  j 
the  purpose  of  some  ot  those  iwoaecnting  tte 
said  suit  In  the  name  of  the  said  cfMTporstioo 
to  wreck  the  said  corporation,  and  force  i 
sale  of  Its  assets  and  ptoparlT.  I>efendaKt 
are  advised  that  the  persons  proaecntlng  the 
said  suit  should  be  required  to  do  so  as  ni- 
norlty  Btocklicdd«rs,  and  at  their  own  rise 
and  expense.  Defendants  are  adviaed  acl 
insist  that  a  majority  in  Intoest  and  amona: 
ot  the  stockholders  In  said  complainant  cua- 
pany  have  the  legal  right  to  control  tbe  aame. 
and  that  the  ownera  of  a  mlnorily  ot  ttt 
stock  should  be  required,  if  the(y  desire  u 
litigate,  to  conduct  such  litigation  at  their 
own  cost  and  expense  and  risk.  A  majoritr 
of  ttie  present  board  of  directors,  def  ad- 
ants  allege,  are  under  the  control  and  direc- 
tion of  William  P.  Kewman.  and  that  tlit 
said  Newman  is  prosecuting  the  said  suit  in 
his  pe»onat  Interest  as  a  minority  stockholi- 
er.  The  averment  that  the  d^endaut  Bobm 
B.  Coxe  Is  in8(dTent  Is  denied.  DtfendsLb 
all^e  that  the  said  directors  zef  use  and  de- 
cline to  at^d  meetings  of  the  directors,  or 
to  cooperate  with  the  president  In  the  maa- 
agement  and  control  of  said  corporation,  aai 
that  It  would  be  advisable  to  liave  a  stoci- 
bolders*  meeting  for  the  purpose  oC  electint:  i 
new  board  of  directors.  These  d^enJaiiio 
together  with  Mlsa  Davles  Ooxe^  own  nit>r? 
than  two-tblrds  ot  the  stock  ot  aaid  eorp-- 
ration.  And.  having  tolly  answered  the  txi: 
petition,  these  defendants  pray  that  the  is- 
Junctlon  heretitfore  granted  Ihem  may  I* 
dissolved,  and  that  said  petition  be  dismiss- 
ed.*' The  defendants  then  moved  the  conr: 
to  dissolve  the  injunction  up<m,  tbe  groandi 
that  tban  was  no  eqidty  la  the  petition  askisr 
for  the  injunction  and  upon  the  dttilals  of  ^< 
anawer.  On  the  submlsston  of  Hie  caose  rr- 
ou  this  motlfMi  to  dissolve  the  ln}unct:'<r 
the  chancdlor  rendered  a  decree  OTerrol  t.' 
It.  From  this  decree  the  d^cndanta  appM^ 
and  assign  the  rradttlui  tboeot  «a  errx. 
Affirmed. 

Jlllton  Humes  and  R.  W.  Walker,  for  ir 
pellants.  Lawrence  Cooper  and  B,  C.  Bri  >- 
tU,  for  appellee. 

TYSON,  J.  This  appeal  Is  proaeented  fre:: 
a  decree  refusing  to  dissotve  an  inJnnxrtlcHi  or 
motion.  The  motion  la  predicated  iiptm  r*  - 
gronnd8,-^e  first  on  the  denials  In  the  ar- 
swer,  and  the  other  for  \rant  at  eqni^  la  re- 
petition uoon  which  the  welt  was  Baot^' 
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The  petition  was  for  an  Injunction  pendente 
Ute  to  prevent  rendering  Ineffectual  the  de- 
cretal order  directing  a  reference  by  the  reg- 
ister to  state  an  account  between  the  com- 
plainant and  the  respondents  growing  out  of 
mismanagement  and  misappropriation  of 
funds  belonging  to  the  complainant  corpora- 
tion by  one  of  the  respondents.  Its  president 
The  bill  in  the  cause,  In  which  this  decretal 
order  was  entered,  and  In  which  this  petl- 
tlou  was  filed,  sought  to  have  Robert  E. 
Coze,  Its  president,  to  make  a^  settlement  of 
the  business  affairs  of  the  complainant  com- 
pany, under  the  orders  and  directions  of  the 
chancery  court,  from  the  date  be  assumed 
the  management  and  control  of  Its  affalnt; 
and  to  that  end  prayed  a  statement  of  an 
account  by  the  court  between  him  and  the 
company,  charging  him  with  ail  the  amounts 
with  which  he  was  properly  chargeable,  and 
crediting  blm  with  all  amounts  tor  which  he 
was  entitled  to  be  credited,  and  a  decree  be 
rendered  against  him'  for  the  balance  ascer- 
tained to  be  due  to  complainant;  and  that  thd 
f!omplainant  be  declared  to  have  a  Hen  for 
Its  payment  on  th&  capital  stock  of  complain- 
ant, which,  by  a  certain  Instrument,  was  as- 
signed by  him  to  his  co-respondents;  and 
that  the  assignment  be  declared  null  and 
void  as  against  said  lien.  We  will  refrain 
from  setting  out  further  the  purposes  of  the 
bllL  A  full  synopsis  of  it  and  a  determina- 
tion of  Its  equities  may  be  found  by  refer- 
ence to  the  case  as  reported  in  106  Ala.  873, 
IT  South.  626.  "It  is  clearly  within  the  cAm- 
petency  of  a  court  of  equity,  and  a  proper 
exercise  of  Its  Jurisdiction,  to  Interfere  and 
preserve  property  or  rights  in  Issue  in  statu 
quo  until  a  hearing  on  the  merits,  without 
expressing,  and.  Indeed,  without  having  the 
means  of  forming,  a  final  opinion  as  to  such 
rights.  And,  In  order  to  sustain  an  Injunc- 
tion for  the  protection  of  property  pendente 
lite,  it  is  not  necessary  to  decide  In  favor  of 
irialntlff  upon  the  merits,  nor  Is  It  necessary 
that  he  should  present  such  a  case  as  wlU 
certainly  entitle  blm  to  a  decree  upon  the 
final  hearing,  since  he  may  be  entitled  to  an 
Interlocutory  InjunctloD,  although  his  right  to 
relief  may  ultimately  fail."  1  High,  Inj.  | 
6;  10  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  784; 
10  Enc.  PI.  A  Prac.  87a  "It  Is  true,  the 
court  will  not  so  interfere  if  It  thinks  that 
there  Is  no  real  question  between  the  par- 
ties; but,  seeing  that  there  Is  a  substantial 
queatltm  to  be  decided.  It  will  preserve  the 
property  until  such  question  can  be  regu- 
larly disposed  ot.  In  order  to  support  an  In- 
jimctlon  for  such  purpose,  It  Is  not  necessary 
for  the  court  to  decide  upon  the  merits  In 
favor  of  the  plaintiffs.  •  •  •  There  are 
two  points  on  which  the  court  must  satisfy 
Itself:  First,  It  must  satisfy  itself,  not  that 
the  plaintiff  has  certainly  a  right,  but  that 
he  has  a  fair  question  to  raise  as  to  the  ex- 
istence of  such  a  right  The  other  Is  wheth- 
er Interim  Interference,  on  a  balance  of  con- 


venience or  inconvenience  to  the  one  party 
and  to  the  other,  la  or  is  not  expedient." 
Flippln  V.  Knaffle,  2  Tenn.  Ch.  242:  tireat 
■Western  Ry.  Co.  v.  Birmingham  Ry.  Co.,  2 
Phil.  Ch.  602;  Glascott  v.  Lang,  3  Mylne  & 
C.  455;  Andreae  v.  Redfield,  12  Blatchf.  425, 
Fed.  Cas.  Xo.  367;  Helm  v.  Glh-oy,  20  Or. 
517.  26  Pac.  851;  Pelzer  V.  Hughes,  27  S.  C. 
408,  3  S.  E.  781.  And  It  Is  of  no  consequence 
that  the  cause  was  in  this  court  by  appeal. 
80  far  as  the  right  and  power  of  the  lower 
court  Is  Involved,  to  preserve  the  status  In 
quo  of  the  parties.   New  Brighton  &  N.  C. 

Co.  V.  Pittsburgh,  Y.  &  C.  R.  Co.,  105  Pa. 
13.  To  permit  the  respondents  to  vote  the 
stock  upon  which  the  complainant  was  seek- 
ing to  fasten  a  Hen,  in  a  stockholders'  meet- 
ing called  for  the  puri)ose  of  electing  a  board 
of  directors  subservieot  to  their  wUl,  and  to 
defeat  the  complainant  In  Its  effort  to  make 
lia  president  account  to  it  for  moneys  aHeged 
to  have  been  misappropriated,  etc.,  by  him, 
would  be  to  place  the  further  prosecution 
and  management  of  the  suit  In  the  bands  of 
the  respondents,— a  predicament  not  likely  to 
result  In  benefit  to  complainant  but  most 
likely  to  Its  Irreparable  damage.  It  la  no  an- 
swer to  say  that  the  directors  .who  might  be 
elected  and  used  by  the  respondents  for  the 
purpose  of  thwarting  the  rights  of  the  cor- 
poration in  its  suit  would  be  personally  lia- 
ble for  their  misconduct  In  this  respect.  It 
Is  no  more  iHVbable  that  they  would  Insti- 
tute a  suit  against  themselves  to  repair  the 
wrongs  committed  by  them  than  that  they 
would  prosecute  the  present  suit  against 
their  friends  whom  they  were  chosen  to 
serve.  The  answer  of  the  respondents  to  the 
petition  is  clearly  evasive.  It  may  be  said 
that  by  its  faHure  to  deny  In  an  unmistaka- 
ble way  the  direct  charge  brought  against 
the  respondent  R.  E.  Ooze  that  It  was  his 
purpose  to  have  elected  at  the  meeting  of 
stockholders  proposed  to  be  called  by  him  a 
board  of  directors  who  will  be  subservient  to 
the  respondent  and  who  .wIH  leave  the  man- 
agement and  conduct  of  the  business  of  the 
complainant  corporation  under  his  control, 
and  the  further  purpose  to  use  the  stock  to 
control  and  direct  the  management  of  this 
suit  so  as  to  result  in  Its  dismissal,  or  to  en- 
able R.  E.  Coze  to  avoid  a  full  and  correct 
accounting,  and  to  prevent  a  bona  fide  en- 
forcement of  his  liability  to  the  corporation, 
that  such  was  the  purpose  and  intention  of 
the  respondents,  the  execution  of  which 
would  have  practically  destroyed  the  right 
of  the  complainant  to  have  the  accounting, 
and  to  have  disarmed  the  court  of  the  power 
to  give  effect  to  its  decree  of  reference.  In 
our  opinion,  the  court  committed  no  abuse 
of  Its  discretion  In  denying  the  motion  to  dis- 
solve the  Injunction,  and  In  retaining  It  as 
a  means  of  restraint  upon  the  respondents  to 
iveserve  the  rights  in  issue  In  statu  quo  un- 
til a  bearing  can  be  bad  on  the  merits  of  the 
cansfc  Affirmed. 
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STATE  v.  JACKSON.    (No.  13,928.) 
(Supreme  Oonrt  of  Looitiana.    May  6,  1901.) 

1.0CAL  OPTION  BLBCTIONS. 
Incorporated  town*  and  cities  may  call  as 
election,  to  decide  as  to  local  option  within  their 
respectlTe  limits,  12  month*  after  an  election 
covering  the  same  qaestlon  as  to  the  whole  par- 
iah Bball  hare  been  held  nnder  the  auiplcea  of 
the  police  jury. 
(Syllabus  bj  the  0)urt.> 

Appeal  from  Fourth  Judicial  district  cotirt, 
parish  of  Union;  Robert  B.  Dawkins,  Judge. 

Win  A.  Jackson  was  convicted  of  selling 
liquor  without  a  license,  and  i^rpeals.  Be- 
versed. 

Obarlet  B.  Eoborts,  tm  appellant  Walter 
Gnloa,  Atty.  Gen.,  and  Fred  F.  Preans,  Dlst 
Att7.  (Lewis  Gulon,  of  counsel),  for  flw  State. 

BLANCHABD,  J.  Defendant  was  prose- 
cuted criminally  fw  selling  at  retail  splritoons 
and  intoxicatliig  liquors  without  license. 
From  a  judgmmt  of  eonrlction  and  the  Im- 
position of  a  fine  of  980S  he  i^peals.  It  ap- 
pears that  an  electlrai  was  held  In  1886,  un- 
der the  direction  of  the  police  jury,  through- 
out ttM  parish  of  Union,  to  take  the  sense  <a 
the  voUn  on  the  question  of  Issuing  or  with- 
holding llc^ise  for  Uie  sate  of  intoxicatlnff 
liquors.  A  majority  against  license  was  re- 
turned. No  question  of  the  legality  of  the 
election,  or  of  its  result  was  ever  taleed,  not 
is  it  raised  now.  In  1900  a^icatlon  was 
made  by  citizens  of  Junction  Cltj,  an  incorpo- 
rated town  In  Union  parish,  to  the  police 
jury,  asking  that  body  to  order  an  election  to 
be  held  within  the  corporate  limits  of  the 
town,  to  take  the  sense  of  Its  votan  on  the 
question  of  granting  or  wltiiholdlng  licoise 
to  sell  liquors  there.  The  police  jury  re- 
fused to  do  tliis;  whtteupon  the  municipal 
authorities  of  Juncti<m  City  themselves  oi^ 
dered  an  electlra  to  be  held  In  the  town  on  fiie 
question,— that  is  to  say,  whether  or  not 
liquor  should  \je  sold  within  the  corporate 
limits  of  the  town  during  the  year  UdOil, 
This  election  resulted  in  favw  of  license,  and 
thereupon  the  town  authcnities  adopted  an 
ordinance  granting  license  for  the  sale  of 
liquors  for  the  year  1901.  Under  the  author^ 
ity  of  this  election  and  the  ordinance  of  the 
town  council,  defendant  toi^  out  a  licanse  to 
sell  liquors  at  retail  durbig  1901  in  the  town 
of  Junction  caty,  and  was  engaged  in  that 
business  at  the  time  of  bis  arrest  and  prose- 
cution. The  ruling  of  the  court  below  was 
that  under  the  law,  It  was  necessary  for  de- 
fendant to  obtain  a  license  from  the  police 
jury  of  the  parish  to  carry  on  the  business 
of  retail  liquor  dealer  anywhere  la  the  parish 
lu  the  year  1901,  and  that  not  having  pro- 
cured such  license  from  the  authority  named, 
he  was  liable  to  prosecution  and  fine.  Fw 
contra,  the  ccmtentlon  of  defendant  is  that 
after  the  lapse  of  12  months  from  the  pro- 
mulgation of  the  election  held  in  the  parish 
at  which  a  majority  against  license  was  re- 


turned, it  was  competent  for  tiie  nmnldpal 
authorities  of  any  incorporated  dty  or  torn 
in  the  parish  to  order  an  electloii  on  tbe  qnee- 
tion  of  withholding  or  granting  Ucenae  for 
conducting  the  business  of  retail  Uqiior  deat 
er  within  the  limits  of  snch  dty  or  town, 
and  that  If  a  majority  of  tbe  voters  of  tbe 
mnuielpalitT  voted  ttr  license  tbe  same  cou^^ 
be  legally  issued,  and  woold  pnotect  tbe  hol-> 
9t  from  such  a  prosecntlon  as  tte  ptuu.: 
<me.  The  questlcn,  then,  presesLted  here;  k: 
After  a  parish  as  a  wlu^  declareB  agalnd 
licensing  retail  liquor  dealers  In.  tbe  paxfsfa. 
does  that  declaratt(m  remain  In  force  tliron^ 
out  the  parish,— -in  the  incorporated  dttes  ard 
towns  as  well  as  In  other  parta  ot  the  parish, 
—until  undone  by  the  action  of  .the  police 
jiu7,  predicated  upon  another  election  h^ 
throughout  the  parish  at  which  license  shall 
be  authorized?  Or  may  an  incorporated 
town,  after  the  lapse  of  a  year  from  the 
parish  election,  determine  for  itself.  taOt- 
pendent^  of  tlte  parish;  wheOier  or  not  liq-ji  -: 
may  be  retailed  within  Its  limits?  The  state 
holds  the  aflinnatlTe  ot  tiie  first  qnestion.  ll<-. 
tbe  negative  of  the  second;  tlie  defense  H" 
n^atlve  of  the  first  umI  Ibe  afltomallve  c' 
the  second. 

Ruling:  The  issue  thus  talsed  1>  not  nev. 
Indeed,  it  may  be  said  to  have  already  a^ 
quired  the  focce  of  stare  decisis.   Act  76  a: 
1881,  which  is  the  statute  In  question,  his 
undergone,  previous  to  this  time,  two  lst«^ 
pretatifms  by  this  court  w.  rather,  tluce  han 
beta  two  cases  In  which  the  court  was  called 
upon  to  construe  the  statute,  and  in  both  -Jw 
conclusion  reached  as  to  ibi  meaning  Is  r 
variance  with  tbe  position  assomed  hcretai  1? 
the  state.  These  cases  came  up  In  1897,  ao^ 
are  found  r^rted,  respectively,  as  CItlxeiH 
ft  Taxpayers  of  Natdtttoches  Pariah  t.  Boa^ 
of  Sup'rs  of  Natehftoches,  4»  La.  Ann.  fti: 
21  South.  T42.  and  Police  Jmr  of  Desru 
Parldx  V.  Town  at  Mansfi^  40  Ia.  Ann.  Tvr 
21  South.  008.   In  both  It  was  hdd  that  Id^ 
oorporated  towns  and  dttes  may  call  an  elK- 
tlon  to  decide  as  to  local  option  wttbin  th^r 
respective  limits,  12  montha  after  an  tiecM'C 
covering  the  same  question  as  to  the  who.^ 
parish  shall  have  been  held  undo'  the  te- 
plces  ot  the  police  jury.  An  election  may  be 
held  ibrongtaont  a  parish  to  determine  whefr 
ee  ot  not  llquw  stillng  shall  be  Ucensed.  If 
the  result  Is  against  license,  the  dedst^: 
holds  as  to  all  incorporated  towns  or  dtip 
In  the  parish,  as  well  as  to  what  may  tr 
termed  "the  country"  potions  oi  the  pvf«i 
But  after  the  lapse  of  a  year,  not  sooncc.  i:: 
incorporated  town  may.  throng  Its  own  a> 
thorities,  atdet  an  election  wltibin  its  ovi 
limits  to  detwmine  anew  the  qoestlim  tbne: 
and  if  a  majority  of  the  town  voters  decbrr 
Cor  license,  and  this  is  followed      an  oid^- 
nance  of  the  town  making  provision  for  tte 
granting  of  the  some,  a  license  Issued 
such  town  for  sdUng  liquors  witbln  Its  llmiR 
will  protect  ttie  holdn  fmn  proaecttt!^! 
This  is  substantially  the  oHtstmctioa  pla>f>) 
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upon  llie  act  of  1884  in  the  cases  referred  to. 

The  prosecntlon  contends  tliat  the  statute 
IB  snac^tlble  of  a  constractlon  different  from 
tblfl,— one  wUdi  would  sustain  tbe  iweaent 
conTlction,— and  It  is  urged  that  this  other  con- 
struct] oc  embodies  tbe  true  legislative  Intent 
and  Tlndicates  tbe  public  policy  sougbt  to  be 
estaUlshed  toy  the  law.  It  would  aeem  that 
a  soffident  answer  to  this  Is  that  some  four 
years  have  elapsed  since  tbe  dedslons  referred 
to  were  handed  down,  during  wblch  time  ser- 
eral  sesaioiis  of  tbe  general  assembly  have 
been  held,  yet  no  amendment  <x  clumge  In 
the  law  has  beoi  made.  Even  If  tbe  statute 
be  ausc^tible  ot  another  construction,  that 
placed  upon  it  by  the  court  sppears  to  be  tbe 
acc^ted  one.— at  least,  one  that  Is  acquiesced 
In,— and  we  do  not  feel  Justified  in  going 
again  into  the  mqulry  in  tbe  effort  to  readi 
a  conclsaion  differsnt  from  that  announced. 
It  is  ordered  and  decreed  that  tbe  judgment 
and  sentence  a]M>ealed  from  be  avoided  and 
reversed,  further  proceedings  against  the  de- 
fendant be  stayed,  and  &at  he  be  hence  dis- 
missed, with  costs. 


(106  La.) 

MARBURT  T.  COLBERT.   (No.  18,963.) 
(Supreme  Court  of  LoalBiana.  May  6,  1901.) 
IMHOTABLB  PROPBRTT— RBDBBHABLB  8ALB8 
-CONSIDBRXTION— FOSSBaaiON. 

L  Redeemable  sales  of  immovable  propertr, 
uaaccompaQied  by  delivery  of  the  thme  sold, 
will  be  considerea,  as  between  the  parties,  in 
the  absence  of  evidence  to  the  contrary,  as 
mere  contracts  of  security,  and  the  vendee  out 
of  possession  may  take  this  position  equally 
with  the  vendor. 

2.  A  sale  which  stipulates  the  equity  of  re- 
demption—rente  H  r<>m6r6— paaaea  title  to  the 
Ijurchaser,  but  to  this  ead  it  is  neceaaary  thnt 
tlie  vendee  !<hould  ^ve  a  real  and  reasonably 
fldeqaate  consideration,  and  take  actual  possoti- 
KioQ  of  the  property,  or  else  that  such  explana- 
tion be  forthcoming,  when  required,  of  the  con- 
tinued possession  of  the  vendor,  as  excludes  ttie 
idea  of  his  still  existing  ownership. 

ProTosty,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Case  certified  from  court  of  appeals.  Flrat 

circuit 

Action  by  Louis  J.  Marbury  against  Mrs. 
Mary  E.  Colbert.  Judgment  tor  defendant 
was  affirmed  by  the  court  of  appeals,  and 
case  certified  for  Instructloas. 

BLANCHARD,  J.  This  ^as  on  appeal 
from  the  district  court,  parish  of  Bienville, 
to  the  court  of  appeals  First  circuit  On 
consideration  by  tbe  latter  court  the  Judg- 
ment appealed  from,  which  was  one  reject- 
ing the  demand  of  tbe  plulntlS,  was  aflirmed. 
An  application  for  rehearing  by  plaintiff  fol- 
lowed, and  thereupon  tbe  Judges  of  tbe  court 
of  appeals,  dividing  In  opinion,  certified  to 
this  court  tbe  following  propositions  of  law 
arising  In  said  cause,  concerning  which  they 
ask  Instructions,  viz.:  "First  To  what  ex- 
tent is  parol  testimony  admissible,  In  tbe  ab- 
sence of  any  allegation  of  fraud  or  error,  to 


show  that  the  parties  to  s  contract  of  sale. 
In  which  Is  stipulated  the  right  of  redemp- 
ticm.  intended  It  merely  as  a  security  for 
debt?  Second.  Can  a  vendee  in  a  contract 
of  sale,  stipulating  the  right  of  redemption 
In  favor  of  the  vendw,  only  intended  by  the 
imrties  at  the  time  as  a  security  for  debt 
after  tbe  expiration  of  the  period  of  redemp- 
tion, disregard  the  so-called  'act  of  sale,'  and 
recover  a  personal  Judgment  against  tbe  ven- 
dor for  the  price  stipulated  in  the  contract 
as  the  consideration  of  tbe  sale?" 

Hie  facts  are  these:  Mrs.  Colbert  the  de- 
fendant borrowed  of  the  [dalntiff  a  sum  of 
money.  Interest  on  tbla  sum  for  the  period 
of  the  loan  was  capitalised,  and  the  principal 
and  interest  thus  aggregated  $432.  To  se-  • 
cure  this  debt  it  was  agreed  that  the  plaid- 
tiff  should  take  title  to  certain  real  property, 
with  tbe  reservation  of  the  power  of  redemp- 
tl<m  in  the  vendors.  Accordingly,  defendant 
and  others,  Joint  owners,  conveyed  to  tbe 
plaintiff  certain  lots  at  ground  in  the  town 
of  Uibbaland  for  tbe  stated  consideration  of 
¥432,  and  the  act  of  sale  stipulated  the  right 
of  redemption  In  favor  of  the  vendors  at  any 
time  up  to  January  1,  180D,  on  returning  the 
purchase  price.  None  of  the  pax-ties  to  the 
ctmtract  at  the  time  of  Its  execution  intend- 
ed It  anything  more  than  as  a  security  for 
money  loaned,  and  the  vendors  continued  In 
possession  of  the  property,  had  the  same  as- 
sessed for  taxes  in  their  name,  and  paid  tax- 
es thereon.  They  failed  to  exercise  the  right 
of  redemption,  and,  long  after  the  time  there- 
for had  elapsed,  the  defendant  notified  the 
plaintiff  that  she  recognized  his  tltie  to  the 
property  as  perfected  by  the  failure  to  ex- 
ercise the  right  of  redemption,  caused  the 
property  to  be  stricken  from  her  assessment 
for  taxes,  and  to  be  assessed  In  the  name  of 
plaintiff;  whereupon  the  plaintiff  instituted 
the  present  suit  against  Mrs.  Colbert  the 
borrower  of  the  money,  and  one  of  tbe  ven- 
dors of  the  property,  praying  Judgment 
against  her  for  the  amount  of  tbe  loan,  prin- 
cipal and  Interest,  already  shown  to  be  $432. 
with  recognition  of  his  hypothecary  right  on 
the  property  transferred  as  secturlty  for  the 
debt.  The  purpose  of  his  suit  is  not  to  have 
himself  decreed 'ovrner  of  the  property,  and 
put  in  possession  of  the  same  as  such.  Just 
the  reverse.  His  object  Is  to  enforce  hfs 
claim  as  a  debt  due  him  by  Mrs.  Colbert  for 
money  borrowed,  to  recover  Judgment  against 
her  for  the  amount  to  have  his  debt  de- 
clared a  Hen  on  tbe  property,  and  be  made 
executory.  His  contention  Is  not  that,  by 
tbe  failure  of  bis  vendors  to  redeem,  be  be- 
came owner  of  the  property  In  Indefeasible 
title.  Per  contra,  his  position  is  that  the  act 
of  conveyance  was  never  Intended  to  be  a 
sale  of  tbe  property  to  him;  that  In  reality 
It  was  only  Int^ided  as  security  for  the  re- 
turn of  the  money  borrowed;  that  It  only 
conferred,  and  was  Intended  to  confer.  In  his 
favor,  a  special  lien  <a  hypothecary  security 
tor  the  debt;  that  he  cannot  be  forced  to 
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take  the  property  (or  the  (Sebt,  but  to  entl* 
tied  to  pursue  bto  debtor  bi  tbe  courts,  re< 
corer  persona]  Judgment  sgalnBt  her,  execu- 
tory on  the  property,  by  reaaon  of  tbe  secu- 
rity resulting  from  tbe  conveyance  made  to 
him;  and  then,  If  there  be  any  balance  of 
the  debt  left  unsatisfied,  hold  ber  for  It.  The 
defense  Is  that  the  sale  vas  made  for  the 
purpose  stated  In  the  written  act;  that  plain- 
tiff Is  estopped  to  deny  tbe  same,  or  to  con- 
tradict Its  recitals,  or  vary  Its  Import;  that 
the  transaction  became  a  closed  Incident 
when  plalntUTa  Tenders  failed  or  declined 
to  seasonably  exercise  tbe  right  of  redemp- 
tion; that  thereupon  and  thereafter  plalntitf 
became  vested  with  an  indefeasible  title  to 
the  property,  must  bold  It  nolens  Tolena, 
must  look  to  It  only  for  reimbursement  and 
satisfaction  of  tbe  claim  he  asserts,  and  that 
he  cannot  proceed  aliunde  this  title  to  hold 
defendant  for  the  debt  We  are  not  ap- 
prised whether  or  not  the  consideration  of 
the  sale— f432~represents  a  fair  price  for 
the  property.  Presumably  It  does,  and  more, 
since  the  vendors  are  quite  willing  the  ven- 
dee should  hold  the  property  for  tbe  debt, 
and  the  vendee's  suit  shows  be  Is  not  willing 
to  consider  It  the  equivalent  of  his  dalm. 

Ruling:  Where  a  sale  is  made  with  the 
equity  of  redemption  stipulated  for,  and  the 
vendor  continues  In  possession  of  the  prop- 
erty as  owner  during  the  whole  period  al- 
lowed for  the  redemption,  rach  a  transaction 
will  be  regarded,  on  its  face,  not  as  a  real 
sale,  but  as  a  contract  of  security.  Here  the 
vendor  remained  in  possession  during  tbe  re- 
demptory  period,— more  than  12  months,— 
continued  to  act  as  owner,  exercised  domin- 
ion over  the  property,  permitted  its  contin- 
ued assessment  in  her  name,  and  paid  tbe 
taxes  thereon.  More  than  this.  It  was  not 
until  long  after  expiration  of  the  redemptory 
period  that  the  vendor  notified  the  vendee 
she  recognized  his  tttie  to  the  property,  and 
caused  a  change  In  Its  assessment  to  be  made 
from  ber  name  to  bis.  Undoubtedly,  undor 
the  iurlsprudence  of  this  state  as  established 
by  a  long  Ibie  of  decisions,  this  vendor  conid, 
under  the  circumstances  as  here  disclosed, 
have  successfully  resisted  the  demand  of  the 
plaintiff  to  be  decreed  absolute  owner  of  the 
property,  bad  be  Instituted  a  petitory  action 
to  lhat  end  following  the  expiration  of  the 
period  of  redemption  without  Its  exercise. 
She  could  successfully  have  pleaded  that  a 
real  sale  of  tbe  property  had  not  been  In- 
tended, but  only  the  granting  of  security 
rights  thereon,  and  demanded  that  plaintiff 
be  restricted  to  making  bis  money  out  of  the 
property,  Instead  of  taking  the  whole  under 
the  nominal  title.  If  this  be  so  as  to  the 
vendor,  why  not  as  to  the  vendee?  It  Is  a 
poor  rule  that  "will  not  work  both  ways." 
Has  the  vendor  In  such  cases  greater  rights 
under  the  law  than  tbe  vendee?  Is  It  op- 
tional with  tbe  vendor  to  treat  tbe  contract 
either  as  a  sale  or  as  a  mere  contract  of 
security,  as  may  suit  hta  Interest  or  conven- 


ience, but  as  tar  tbe  vendee,  he  Is  not  per- 
mitted to  treat  It  otherwise  than  as  a  sale, 
however  detrimental  to  bis  Interest?  We 
think  the  vendor  has  no  such  superior  rights 
over  the  vendee.  If  Mrs.  Colbert  may  treat 
the  conveyance  In  question  not  as  a  sale,  but 
as  a  mere  pignorative  contract  so  may  her 
vendee.  -It  wonld  be  neither  logical  nor  Just 
to  hold  such  contract  a  sale  as  to  one  party 
and  as  a  security  as  to  the  other,  under  the 
same  state  of  facte.  Hence  w«  hold  fbat  re- 
deemable sales  of  Immovable  property.  nxm<-- 
companied  by  the  delivery  of  the  thing  sold, 
will  be  considered,  as  between  the  partfea.  In 
the  absence  of  evidence  to  tbe  contrary,  as 
mere  contracte  of  securl^,  and  eltiier  party 
to  tbe  contract  to  at  liberty  to  maintain  this 
position.  A  sale  which  stipulates  the  equity 
of  redemption— vente  &  r6m6rfr— passes  title 
to  the  purchaser,  but  to  this  end  it  Is  nec- 
essary that  the  vendee  should  give  a  real 
and  reasonably  adequate  cwsideraticm.  and 
take  actual  possession  of  the  propatj,  or 
else  that  such  explanation  be  fortbcomliig, 
when  required,  of  the  continued  possession 
of  the  vendor  as  excludes  the  Idea  of  hto  still 
existing  ownership.  It  Is  believed  tbat  these 
conclusions  are  supported  by  the  following 
authorities:  Collins  v.  Pellerin,  5  La.  Ann. 
99;  Leblaoc  v.  Boucherean,  16  Lb.  Ann.  11; 
Ware  v.  Morris,  23  La.  Ann.  665;  Parmer  v. 
Mangham,  81  La.  Ann.  848;  Crosier  v.  Ra- 
gan,  38  La.  Ann.  154;  Howe  v.  Powell,  40 
La.  Ann.  807,  4  South.  460;  Baker  v.  Smith. 
44  La.  Ann.  926,  U  South.  5^;  Davto  v. 
Kendall.  60  Jju  Ann.  1121.  24  South.  2M. 
And  It  to  considered  that  In  the  announce- 
ment of  these  conclusloiis  wQl  be  found  a 
suflldent  answer  to  both  questions  iffopouDd- 
ed  bereln.  It  to  coxlered  that  thto  raUng  be 
certified  to  the  honorable  court  of  appeals. 
First  circuit  for  iti  guidance. 

PROVOSTY,  J.  (dissenting).  Mrs.  Colbert 
the  defendant  borrowed  of  plaintiff,  Marbury, 
a  certain  sum  of  money,  and  to  secure  the 
return  of  the  money  executed  In  favor  of  the 
plaintiff  a  redemption  sale  of  real  estete. 
The  time  for  redemption  having  long  expired, 
the  plaintiff  brought  suit  on  the  debt  praying 
enforcement  of  tbe  security.  The  defendant 
pleaded  that  the  contract  was  not  a  contract 
of  security,  but  a  sale;  and  that  there  was 
no  debt  doe,  tbe  so-called  "loan"  having  be&k 
not  a  loan,  but>the  purchase  price  of  tiie  pn^ 
erty;  In  other  words,  that  there  had  not  beoi 
a  transaction  of  lending  and  b(»Tow1ng,  bat 
a  transacticHi  of  selling  and  purchasing.  Tbe 
Issues  between  the  parties  are  whether  the 
defendant  is  or  to  not  indebted  to  the  plain- 
tiff In  a  certain  sum  of  money,  and  whether 
this  Indebtedness  is  or  not  secured  by  the 
pledge.  These  being  the  Issues,  the  Judges 
of  the  court  of  appeals  of  the  First  drcuft 
In  which  court  tbe  case  is  p«idlng,  pn^und 
to  this  court  for  Instmctions  tbe  following 
questions,  viz.:  "(1)  To  what  extent  to  parol 
testimony  admissible,  tat  the  absence  of  any 
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allegation  ot  fraud  or  error,  to  sbow  that  the 
parties  to  a  contract  of  sale,  In  vbldi  Is  stlpn- 
lated  tbe  riyht  of  redemption.  Intended  It 
merely  as  a  secoritr  tor  debt?  (?)  Oan  a 
vendee  In  a  ccmtraet  of  sale,  sttpnlatlng  tiie 
rigbt  ot  redemption  in  f  aror  of  the  Tendoc^ 
oolr  Intended  hr  the  parties  at  the  time  as 
a  secarity  fbr  debt,  after  the  ezplradim  of 
the  period  ot  redemption,  disregard  the  so- 
called  *act  ot  sale,'  and  recorer  a  personal 
Judgment  against  the  Tender  for  the  price 
sttpolated  In  the  contract  as  the  conBld«atlai 
of  the  saleT' 

To  the  first  qoestton  I  should  answer  that, 
la  a  case  InTtdvlng  real  estate,  psrol  erldence 
Is  not  admissible  at  all;  and  that  In  a  case 
Involving  persmal  property  parol  evldfiiice  Is 
Admissible  to  show  the  drcnmstances  attend- 
ing the  transaction,  snch  as  oontlmilty  of 
possession,  disproportion  between  the  valaeof 
the  thing  and  the  stated  price,  etc;  but  ttMt 
parol  Is  not  admlstfUe  to  contradict  or  vary 
the  written  Instrument  In  geneal  words, 
I  should  say  that  there  Is  no  divinity  that 
hedgee  about  a  redemption  sale,  exempting 
it  £com  the  tveratlon  of  the  ordinary  rules 
ot  evidence. 

To  the  second  question  I  should  answer 
that,  as  a  matter  at  coarse,  the  contract  must 
be  enforced  such  as  the  parties  made  It  No- 
body can  sufastltnte  a  new  and  different  con* 
tract  fw  tbe  one  the  parties  entered  Into. 
So.  If  any  contract  is  to  be  enfbrced.  it  must 
be  thejone  tbe  parties  agreed  to.  If  the  par- 
ties give  to  their  contract  of  security  tbe  form 
of  a  contract  of  sale,  the  contract  does  not, 
for  that  reason,  cease  to  be  one  of  security 
pure  and  simple.  The  dvU  law  has,  from  the 
Middle  Ages  sanctioned  tbe  giving  to  the  con- 
tract of  security  the  form  ot  tbe  contract  of 
sale  -with  right  (Ht  redemption.  The  common 
law,  doubtless  following  the  civil  law.  has 
sanctioned  the  same  practice,  calling  the  con- 
tract a  mortgage.  But  the  form  Is  not  the 
contract  The  contract  is  the  mere  aggregatio 
mentlum.  Our  Jurlsprudotce  Umg  ago  gave 
permission  to  parties  to  "throw  their  agree- 
ments into  what  forms  Ibey  pleasa."  Plck- 
ersgiU  V.  Brown,  7  La.  Ann.  288.  Of  course. 
If  the  parties  agreed  that  after  the  expira- 
tion of  the  driay  tot  redempllon,  their  oim- 
tract  of 'security  should  become  one  of  sale, 
the  agreement  thus  made  must  be  mfwced. 
But  In  the  question  as  put  tbe  contract  Is 
stated  to  have  been  one  of  security,  pure  aijd 
simi^  Form  cannot  cwtrol  essence;  and 
the  parties  having  made  their  contract  one  of 
mere  security,  it  cmitinnes  sncb.  No  power 
can  change  it  except  the  consent  of  the  par^ 
ties.  The  dvU  law.  In  Its  tenderness  for  the 
(^pressed  debtw,  established  long  a^  a  iwe- 
snmption  that  redeemable  sales,  unaccom- 
panied by  delivery,  the  considerations  of 
which  are  Inadequate,  will  be  beld,  In  the 
absence  of  contrary  {ffoof,  to  be  contracts  of 
security.  Our  own  court  from  Its  early  days, 
has  giv«i  Its  saiurt;l<Mi  to  this  mercifid  pre- 
sumption. The  presnmpti<m  is  In  tbe  nature 


of  an  infuence  of  tect  and,  being  such,  may. 
as  a  mattw  of  course,  be  Invoked  by  the  cred- 
itor as  well  as  by  ttie  debtor;  although,  as 
stated  above,  its  devatbm  to  tbe  rank  ctf  a 
legal  presumption  was  brou^t  about  by 
soUt'ltude  for  the  drtitor.  In  so  tei  as  the 
opinion  of  the  majority  of  the  court  seems  to 
sanction  for  cases  of  redemption  sales  or  se- 
curity contracts,  different  rules,  of  evidence 
from  those  that  obtain  In  ocdlnary  casss.  1 
differ  with  It  The  rules  of  evidence  exclud- 
ing parol  evidence  to  affect  title  to  real  es- 
tate, or  to  etmtradlet  or  vary  written  acts, 
are  statntwy  law,  from  which  courts  are 
powttless  to  derogate^  Bev.  Glv.  Oode,  arts. 
227S,  2276.  To  permit  fraud,  error,  mistake, 
fraudum  legis,  possession  as  basis  of  pre- 
scription, etc,  to  be  shown  by  parol,  even  in 
cases  Involving  title  to  real  estate  Is  not  to 
derogate  from  these  roles.  Nor,  in  cases  In- 
vdvlng  personal  prvpextj^  Is-  it  derogation  to 
penult  parol  pnxtf  of  the  drcnmstances  at- 
tending the  trutsacUon.  Therefore  I  hohl 
that  In  the  absence  of  allegations  ot  error, 
or  fraud,  or  mistake,  etc.,  pand  evidence  Is 
inadmissible  to  affect  title  to  real  estate,  or  to 
contradict  or  vary  written  instruments,  even 
yrban  the  mstter  involved  is  a  redempthm 
sale.  I  doubt  that  a  case  to  the  contrary  can 
be  found  in  our  B^orts,  ss  a  review  of  the 
casai  wlU  show.  Parmer  v.  Mangbam,  31  La. 
Ann.  348,  iras  a  revocatory  action.  Wang  v. 
Flnnerty,  32  La.  Ann.  9^  was  an  action  en 
declaration  de  rimnlation.  Payne  v.  Nowell, 
41  La.  Ann.  Stffi,  6  South.  686^  was  a  suit  to 
set  aside  a  datlon  oi  pitiement  and  to  re- 
vive the  mortgage  extinguished  by  the  datlon 
en  painnent  The  evidence  In  It  consisted  of 
the  written  acts  showing  the  different  trans- 
actions. Carter  v.  Williams,  23  La.  Ann.  281, 
Involved  the  propw  reading  of  a  vrritten  con- 
tract In  the  light  to  be  derived  from  tbe  con- 
tract ttsdf.  In  Ware  v.  Morris,  28  La.  Ann. 
665,  there  was  a  countw  letter.  Leblanc  v. 
Bouchereau,  16  La.  Ann.  11,  vnu  put  by  tbe 
court  dlstincOy  on  the  ground  that  Incapaci- 
tated persons  may  always  show  that  the  con- 
tract was  in  fraudum  legis.  Wolf  v.  Wolf, 
12  £a.  Ann.  629,  involved  the  distribution  of 
the  price  of  sale  of  some  furniture.  No  qnes- 
tion  of  the  admisslblli^  of  evld«Ke  came 
up.  In  Davis  v.  Kendall.  BO  l4U  Ann.  1121, 
24  South.  20^  the  sale  was  conceded  to  be 
a  contract  of  security,  and  the  only  questltm 
was  whether  the  security  primed  the  wife's 
legal  mortgage.  Thlbodaux  v.  Anderson,  34 
La.  Ann.  T97,  Involved  the  interpretation  of 
a  common-law  mortgage  as  affecting  third 
persons.  In  Bailey  v.  Chase,  18  La.  Ann.  782, 
there  was  a  counter  letter.  Collins  v.  Pel- 
lerin,  5  La.  Ann.  99:  Here  also  there  was  a 
counter  letter.  Miller  v.  Shotwell.  88  La. 
Ann.  890,  Involved  tbe  Interpretation  of  a 
common-law  mortgage  on  the  face  of  the  pa- 
pers. Uovre  V.  Powell.  40  La.  Ann.  307,  4 
South.  450,  also  Involved  only  the  interpreta- 
tion of  a  commcn-law  mortgage  on  the  face 
of  tbe  papers.  Baker  v.  Smith,  44  L^.  Ann. 
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929,  11  Soatb.  S85,  Involved  real  estate,  and 
ths  court  refers  to  the  continuity  ot  the  path 
session.  Kecessarlly,  tUs  continuity  must 
have  been  pcored  by  parol  evidence;  bot  evi- 
dence of  it  must  have  gone  In  without  ob- 
jection, for  the  court  does  not  allude  to  any 
objection  having  been  made,  and  refers  to 
the  coutlnul^  of  possession  simply  as  a  fact 
proved  In  the  case.  The  case  does  not  show 
that  an  objection  to  the  admlsslbtUty  of  the 
evidence  was  overruled;  hence  it  Is  not  au- 
thority on  a  question  of  admissibility  of  evi- 
dence. Stewart  v.  Sutton,  48  Ia.  Ann.  1078, 
20  South.  283,  was  a  case  of  a  sale  and  re- 
sale of  real  estate  for  the  purpose  ot  evading 
the  article  of  the  constitution  against  the 
mortgaging  of  a  homestead.  The  evidence 
was  admitted  nnder  the  allegation  that  the 
contract  was  in  fraudum  legls.  Calderwood 
T.  Calderwood,  23  La.  Ann.  608,  was  a  case 
In  which  a  counter  letter  was  produced. 
These  comprise  all  the  cases  referred  to  by 
the  majOTlty  (pinion  and  by  the  Judges  of 
the  court  of  appeala  A  large  number  of 
other  cases  may  be  foimd  where  redemption 
sales  hare  been  held  to  be  contracts  of  se- 
curity, bat  I  am  satisfied  that  la  none  of 
them  will  it  be  found  that  our  court  has  ever 
permitted  the  infrlngemeut  of  the  rules  pre- 
scribed by  the  articles  of  the  Ctrll  Code 
quoted  abore.  For  these  reasons,  1  dissent 
from  Que  opinion  of  the  majority  of  itae  court 


COS  iM.) 

LTNN  T.  ANTRT31  LUMBHIR  CO..  Limited, 

(No.  13.747.)i 
(Supreme  Oonrt  of  Louisiaaa.  April  1,  1901.) 

INJURY  TO  EMPLOre— CARE  REQUIRED  OP 
EMPLOYER. 
Althon^h  a  Icggiag  railroad  is  not  expect- 
ed or  required  to  be  laid  with  the  same  care 
and  security,  nor  to  be  operatod  with  the  same 
do^'r(>e  of  priidoDCe,  as  is  demanded  in  the  con- 
strtiction  and  operation  of  railway  tracka  in 
use  by  common  carriers,  nevertheless  such  road 
should  be  so  coastmcted  and  operated  as  to 
render  It  reasonably  safe  for  those  whose  em- 
ployment necessitates  their  going  upon  such 
road  and  performing  service  in  connection  with 
ttie  same. 

(Syllabus  by  the  Ck>art.) 

Appeal  from  Judicial  district  court,  parish 
of  Bossier;  J.  T.  Wathlns,  Judge. 

Action  by  John  T.  Lynn  against  the  An- 
trim Lumber  Company,  Limited.  Judgment 
for  plaintiff,  and  defendant  appeals.  At- 
armed. 

Pnmell  H.  Hllner,  for  appellant  A.  J. 
Murtt,  for  appellee. 

BLANCHABD.  J.  Plaintiff  sued  to  recov- 
er $2,908.60  damages  for  personal  Injuries 
sustained  by  him  while  engaged  in  coupling 
cars  on  defendant  company's  "logging"  rail- 
road. The  defense  was:  (1)  Assumption  by 
plaintiff  of  the  ordinary  risks  Incident  to  the 
employment,  and  that  the  accident  which 

*  BahMLrtag  dtslsd  lUr  ».  UOL 


befell  him  came  within  the  scope  of  such 
risks;  (2)  contributory  negligoice.  The  cue 
was  tried  by  jury,  who  returned  a  Todlct  In 
favM"  of  the  plaintiff  for  91.160,  and  from  i 
judgment  based  thereon  defendant  prw- 
cntes  this  appeal.  Answering  the  appeal 
plaintiff  prays  an  increase  of  tbe  award  is 
his  favor  to  the  full  amount  demanded  b 
his  petition. 

Defendant  company  conducts  a  saw  sad 
planing  mill  in  the  parish  of  Bossier,  and.  as 
appurtenant  thereto,  operates  a  railway  for 
the  transportation  of  logs  from  tbe  forest  to 
the  milL  The  day  of  the  accident  was  No- 
vember 17,  1809.  On  the  morning  of  thai 
day  the  firemen  of  the  loggins  train  Infom- 
ed  the  manager  of  the  company  that  the  en- 
gineer bad  not  reported  for  duty.  He  there- 
upon received  instructions  from  tbe  manager 
to  himself  take  charge  of  the  train  as  actine 
engineer,  and  to  employ  the  plaintiff  to  take 
bis  place  as  firemau.  The  plaintiff,  it  seems, 
bad  been  In  the  employ  of  the  company  at 
one  time  about  two  years  before,  but  ha  J 
not  lately  been  engaged  in  its  aervlc&  He 
was,  however,  seeking  employment,  and  had 
appeared  that  morning  at  the  mill  In  quesi 
of  work.  He  accepted  the  place  t«idereil. 
and  immediat^y  went  out  as  fireman  on  the 
logging  train.  The  distance  from  the  mill 
to  where  the  logs  were  awaiting  transporta- 
tion was  about  eight  miles.  When  the  traia 
reached  its  destination,  the  fireman  (plala- 
till)  was  directed  by  the  engineer  to  leave 
the  engine,  and  assist  the  brakeman  in  :Iie 
duties  of  his  position.  It  seems  the  train 
crew  consisted  of  tbe  engineer,  fireman,  and 
one  brakeman.  and  that,  on  account  of  the 
scarcity  of  hands,  it  was  part  of  tiie  tre- 
man's  duty,  on  reaching  the  place  wherv 
otlier  cars  were  loaded  with  logs,  to  help  a 
the  work  of  slde-tracktng  the  empty  cars 
brought  out,  and  of  making  up  the  train  of 
loaded  cars  to  take  back  to  tbe  mlU,  At  wldj 
rate.  It  was  usual  and  customary  for  him  : 
assist  in  this  work,  to  aid  the  regular  brake- 
man  in  coupling  and  uncoupling  cars.  This 
he  was  ordered  to  do  on  the  morning  in  quei^- 
tion.  It. was  plaintiff's  first  day  out  Whil^ 
he  had  done  similar  work  during  his  fonu-.r 
employment  two  years  before,  it  was  oa  a 
different  spur  track;  and,  while  some  of  thf 
old  cars  were  still  in  use,  many  nev  ont-s 
had  meanwhile  been  bought  by  the  compeer- 
and  were  bebig  used  for  the  transportation 
logs.  This  particular  track  and  roadbed 
plaintiff  had  not  seen  or  been  employed  ca 
before,  nor  bad  he  had  previous  experience 
in  coupling  these  particular  cars.  Obeylns 
the  orders  of  tbe  engineer,  be  had  effected 
two  couplings  of  the  cars  heavily  laden  with 
logs,  and  was  attempting  the  third,  when  be 
was  injured.  It  was  after  this  wise  that  he 
was  Injured:  The  only  way  to  effect  tbe 
coupling  was  to  go  between  the  cars,  take 
the  link  and  coupling  pin  In  hand,  and,  when 
the  impact  came,  when  tbe  drawheads  fitte^I 
In  place,  to  adjust  the  link,  and  droD  th? 
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pin  in  place.  Plaintiff  took  the  usual  posi- 
tion for  a  brakeuian  to  occupy  in  coupling 
such  can.  He  stood  by  th«  end  of  the  ata- 
tlonaiy  car  loaded  with  logs  which  was  to  be 
coupled  to  the  train.  The  train  of  cars  was 
signaled  to  back  slowly,  and  this  was  done. 
Plalntue  raised  the  link  to  effect  the  i;oap- 
llDg,  but  owing  to  the  tact  that  the  car 
he  waa  standing  by  was  a  high  car  and  the 
fme  approaching  was  a  low  car,  the  proper 
connection  was  not  made,  and  so  great  was 
tke  illfisiMii  !■  4to  miprrt  Itet  tke  dmr- 
heads  or  bumpers  of  the  two  cars  failed  to 
meet  or  come  in  contact  at  all  (one  passed 
above  the  other),  and  the  result  was  that  the 
cars  came  unduly  together,  and  plaintiff,  by 
reason  of  this  defect  In  the  apparatus  (this 
mlsmatlng  or  noafitting  of  the  drawheads 
or  bumpers),  was  caught  between  cars 
and  tibe  logs  with  which  both  cars  wwe  load* 
ed(  and  was  mashed  about  the  collar  bma 
and  shoulder,  and  badly  Injured.  The  evl- 
lence  discloses  that,  If  these  cars  had  been 
>f  equal  or  nearly  equal  height,  as  r^tes 
to  their  respective  drawheads  or  bumpers, 
the  trouble  would  have  been  obviated.  It 
was  occasioned  directly  by  this  mlsmatlng 
of  cars  and  by  defects  of  the  roadbed.  It 
was  not  impossible  to  effect  the  coupling  of 
the  two  cars  in  question,  notwithstanding 
their  disparity  In  height;  but  It  was  Impos- 
sible to  effect  their  coupling  on  level  ground. 
After  the  Injury  to  plaintiff  the  cars  wwe 
coupled,  but  It  was  done  by  pushing  the 
higher  one  <mto  a  lower  level  of  the  track, 
and  then  bringing  tiie  lower  car  up  to  It  on 
a  higher  levd  of  the  track.  Plaintiff  bad  not 
beea  notlfled  tst  this  disparity  or  Irr^rnlarlty 
in  the  cars,  and  otherwise  had  no  knowledge 
of  the  same.  Be  was  Injured  within  about 
15  minutes  after  he  1^  the  engine  to  assist 
In  the  coupling.  He  explaliu  tha^  when  he 
sav  the  hiq)os«lblUty  of  effecting  the  coup- 
ling because  of  the  mlsmatlng  of  the  cars, 
he  could  not  extricate  himself  from  his  then 
posltiim  m  time  to  avoid  Injury.  John  W. 
Martin,  who  was  the  acting  engineer  of  the 
losing  train  when  plaintiff  was  hurt,  called 
as  a  witness  for  plaintiff,  was  asked:  "Q.  If 
these  bumpers  had  struck  each  other,  a  man 
could  stand  in  between  them,— If  the  bumpers 
struck  each  other,  there  was'  no  danger?  A. 
No,  sir;  if  the  bumpers  stmck  each  other, 
there  was  no  dangw  to  a  man  standing  in 
betweoi  them.  Q.  As  an  experienced  man 
on  the  railroad,  do  yon  consider  tbose  cars 
safe?  Just  state  whether  or  not  you  consid- 
er a  man  safe  In  coupling  those  cars.  State 
whether  yon  consider  those  cars  are  arran- 
ged in  a  sate  manner,  so  that  a  man  could 
go  In  fbaee  wltb  safety  and  couple  them. 
A.  NO)  sir;  he  could  not  That  1b  my  opin- 
ion. Be  eould  not  Q.  It  is  a  very  danger> 
ons  process?  A.  Yes.  Where  a  man  has  to 
lift  anything  with  his  hand,  under  those  dr^ 
cnmstances  it  Is  a  pretty  dangerous  bud- 
nesf).  Q.  And  that  was  absolutely  necessary 
lu  ord«r  to  couple  them?  A.  Yes;  you  would 


have  to  get  your  pin  set  with  one  hand,  and 
pick  up  the  link  with  the  other.  Q.  Was  the 
uneven  height  of  those  drawheads  the  cause 
of  aU  that?  A.  Yes."  Mr.  C.  A.  Antrim, 
president  of  defendant  company,  called  as  a 
witness,  testlAed  that  his  lofi^mg  road  was 
equipped  and  operated  about  as  sucb  roads 
usually  are,  and  that  he  considered  the  can 
used  substantial  and  suitable.  He  adattfced, 
however,  that  the  tma  vcveeC  imevML  height, 
tlmt  ^  wesrid  pnCer  cars  of  the  same  height 
tf  he  could  get  them  at  the  same  price,  and 
tiiat  it  would  be  aafor  for  his  employta  If  the 
drawheads  or  bumpen  were  of  the  same 
height. 

Knllng:  We  are  persuaded  that  the  facts 
bring  this  case  well  within  the  rule  announ- 
ced in  Bomar  v.  Railroad  Co..  42  La.  Ann. 
963,  8  South.  4T8,  where  it  waa  held  that  "It 
Is  the  employer's  duty  to  provide  suitable 
appliances,"  and  that  If  the  appliances  In 
use  are  defective,  and  the  employe  Is  injured 
In  conseqnmee  of  such  defectiveness,  the  em- 
ployer is  responsible  In  damages.  Also, 
where  It  was  held  that  an  employd  is  not 
guilty  of  contributory  negligence  when  It  Is 
not  shown  he  was  aware  of  the  defectiveness 
of  the  appliances  used,  add  where  he  was  or- 
dinarily careful  In  the  discharge  ot  his  duties. 
In  Towns  v.  Railroad  Ca,  S7  La.  Ann.  684. 
the  same  proposition  was  thus  announced: 
"The  law  Imposes  the  duty  on  the  master  of 
furnishing  safe  and  suitable  Implements  for 
the  business,  and  makes  him  responsible  for 
inch  damages  a»  results  from  the  failure  to 
perform  that  duty.**  And  In  Hanson  v.  Rail- 
way Co.,  88  La.  Ann.  Ill,  It  Is  found  embod- 
ied In  this  form:  "Railroad  companies  are 
held  to  the  greatest  care  and  diligence,  both 
in  regard  to  the  machinery  and  equipment  of 
their  roads  and  the  acta  of  th^  olflcen  and 
agents."  See,  also.  Dixon  t.  Lumber  Co.,  62 
La.  Ann.  1109.  ZJ  South.  654,  and  Bllia  t.  Rail- 
road Co.,  95  N.  Y.  546.  It  may  be  true  that  log- 
ging railroads  appurtenant  to  saw  mills,  con- 
structed wholly  on  private  grounds,  and  op- 
erated for  private  purposes,  may  not  be  char- 
ged with  all  the  duties  and  responsibilities 
Incumbent  upon  commcm  carrien;  neverthe- 
less such  roads,  or  the  company.  Individual, 
or  association  owning  the  same,  are  to  be 
held  to  reasonable  accountability  In  the  mat- 
ter of  thdr  constructhm,  maintenance,  and 
<^ratIon.  Although  a  logging  road  Is  not 
expected  or  required  to  be  laid  with  tbe  same 
care  and  secwity,  or  to  be  as  solid  and  com- 
plete, as  is  demanded  in  the  cons^ctlon  of 
railway  tracks  in  use  by  common  carrien, 
nevertheless  It  should  be  so  constructed  and 
operated  as  to  render  It  secure  to  tbose  whose 
employment  necessitates  their  going  VLpon 
such  road  and  performing  service  In  connec- 
tion vrith  the  same.  The  handling,  coupling, 
running  of  can,  and  hauling  logs,  etc.,  upon 
such  roads  should  be  made  reasonably  safe 
to  those  «igaged  In  that  useful  avocation. 
This  court  in  afitrmlng  the  doctrine  here  an- 
nounced, said.  In  Van  Amburg  r.  Railroad  Co., 
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87  La.  Ann.  6S3:  "No  company  has  any  right 
to  trlfie  with  the  Itves  of  Its  employes,  nor  to 
pat  them  In  greater  peril  than  Is  incident 
to  the  nature  of  their  employment  It  can- 
not, for  the  sake  of  economy  or  other  causes, 
fail  to  make  even  Its  temporary  structurea 
sufficiently  safe  for  the  contingencies  of  Its 
special  work."  All  around— as  to  the  merits 
of  the  controversy,  the  determination  of  the 
Issues,  the  amount  of  the  award— we  think 
the  verdict  of  the  Jury  meets  fairly  the  re- 
quirements of  the  case,  and  the  same  la  sus- 
tained.  Judgment  affirmed. 

PROYOSTT,  J.,  takes  no  part,  this  case 
having  been  submitted  prior  to  bis  taking  his 
seat  on  the  bench. 


(106  La.) 

NEW  IBERIA  RIGE-MILLINO  CO.,  Limited, 

V.  ROMERO.   iNo.  13,G7tt.)i 
(Supreme  (3ourt  of  Louisiana.   Jhlarch  18,  1901.) 

WRITTEN    CONTRACT— VAJLIDITY—KVIDBNOB— 
WATER  RIGHTS— MANDATORY  INJUNC- 
TIOH— APPBAIr-RHVIEW. 

1.  A  written  lastrument,  purporting  to  em- 
body an  agreement  coneemiug  a  matter  not  re- 
quired to  be  in  writiog,  which  bears  the  aigaa- 
tiirea  of  the  party  of  the  one  part  only,  has  of 
itself  no  binding  effect  as  to  the  party  of  the 
other  part,  who  has  not  signed;  but  the  fact 
that  the  tatter  has  entered  into  the  contract 
may  be  shown  by  hia  execution  thereof,  with 
the  concurrence  of  the  former. 

2.  A  contract  whereby  a  company  engaged  la 
furnishing  water  to  rice  farmers  by  Irrigation 
acquires  the  right  to  conduct  such  water  by 
means  of  a  canal  or  ditch  through  one  farm  to 
another  does  not  impose  a  real  servitude  on 
the  farm  through  which  the  water  is  conduct- 
ed. 

8.  A  maodatory  writ  of  injunction  may  issue 
ex  parte  or  without  a  hearing  on  the  merits 
in  some  cases,— as,  tor  instance,  where  a  pro- 
hibitory writ  issues,  restraining  one  from  ob- 
structing the  exercise  of  a  right,  the  obstruc- 
tion may  be  commanded  to  be  removed  because 
its  continuance  Inflicts  the  injury  which  Is  pro- 
hibited. 

4.  The  defense  that  a  private  corporation, 
suing  on  a  contract,  has  no  Rtanding  in  court, 
because  the  making  of  such  contract  was  ultra 
vires  of  the  corporation,  will  not  be  considered 
If  suggested  for  the  first  time  In  the  argument. 
It  should  be  specifically  set  up  In  the  plaad- 
ings. 

{Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parlsb 
of  Iberia;  T.  Don  Foster,  Judge. 

Action  the  New  Iberia  Rice-Mllling 
Company,  Iilmlted,  against  Honore  Romero. 
Judgment  for  plaintiff,  and  defendant  ajh 
Affirmed. 


Andrew  lliorpe  and  Voorhies  &  Voorhlea, 
for  appellant  Walter  3.  Burke  ft  Bro.,  for 
appellee. 

ICOMBOSl,  J.  Plaintiff  alleges  that  It  owns 
an  Irrigating  canal  extendli^  Baytm 
Teche  to  the  rear  conutry,  by  means  of 
which  It  famishes  water,  at  a  fixed  price,  to 
persons  atgaged  In  the  cnltlTatlou  of  rice 

^  Bebearing  denied  May  a,  IfOL 


upon  lands  contlgoons  to  said  canal;  that  it 
Is  under  ctmtract  to  famish  water  to  various 
parties  "through  and  by  means  of  this  canal, 
which  transfers  [7]  a  section  contlgnons  to 
the  rice  field  of  Honore  Romero,  a  resident 
of  this  parish,  and  extending  beyond  his 
property;  that  said  Irrigating  canal  Is  con- 
structed upon  a  right  of  way,  extending  from 
Bayou  Teche  to  Its  extreme  limits,  consid- 
ered [conveyed]  and  granted  to  the  petition- 
ers by  the  various  owners  through  whose 
lands  the  said  canal  traverses;  •  •  • 
that,  at  a  point  In  said  canal  proximate  to 
the  rice  field  of  Honore  Romero,  the  said 
Honore  Romero,  without  legal  right  or  war- 
rant, has  dammed  said  canal  so  as  to  pre- 
vent the  water  flowing  therein  to  go  beyond 
his  own  fields,  to  the  extreme  prejudice  of 
ail  rice  lands  depending  upon  this  canal  for 
their  lrrlgatl(m,  and  to  the  great  and  irre- 
sponsible [Irreparable]  Injury  of  petitioner; 

*  *  *  that  the  damming  of  said  canal, 
preventing  it  from  complying  with  its  con- 
tracts with  various  other  parties,  wonld  oc- 
casion. If  persisted  In,  *  *  *  injury  and 
damage  to  the  petitioner;  •  •  •  that  It 
has  repeatedly  notified  the  said  Honore  Rom- 
ero to  desist  from  his  wrongful  conduct; 

*  *  *  that  It  is  ui^nt  In  order  that  the 
other  rice  fields  dependent  upon  this  canal 
for  water  should  not  be  allowed  to  suffer, 
that  said  dam  should  be  moved  at  once,  and 
said  Romero  enjoined  and  prohibited  from 
continuing  In  bis  wrongful  conduct"  The 
petition  further  alleges  that  the  defendant 
has  acted  maliciously  and  has  Inflicted  actual 
loss  and  Injury  on  petitioner,  and  prays  for 
an  Injunction,  both  mandatory  and  prohibit- 
ory, commanding  said  defendant  Immediate- 
ly to  remove  the  dam  constructed  by  him. 
and  prohibiting  blm  from  placing  any  other 
In  said  canal  or  from  otherwise  obstructing 
the  same;  and  the  InJunctitHi  was  Issued 
accordingly,  and  was  obeyed  by  the  defend- 
ant who  removed  said  dam,  and  has  not 
since  obstructed  said  canal.  Thereafter  the 
defendant  answered  as  follows,  to  wit:  He 
denies  generally  the  all^ations  of  the  peti- 
tion, except  as  otherwise  admitted,  and  spe- 
cially denies  having  dammed  the  canal  used 
by  plaintiff  for  Irrigation  purposes  aa  de- 
scribed In  the  petition.  But  he  alleges  that 
he  had  dammed  a  ditch,  which  la  his  prop- 
erty and  is  on  his  own  lands,  and  which  had 
been  used  by  him  for  drainage  purposes,  and 
which  had  at  no  time,  with  his  knowledge 
or  consent  been  selected,  nnder  any  contract 
with  plaintiff,  to  serve  as  an  irrigating  canal, 
or  as  any  outlet  for  the  Irrigating  canal  con- 
structed by  the  plaintiff.  He  further  allies 
that  the  injunction  Issued  Improvldently,  and 
he  prays  that  it  be  dissolved,  with  damages. 
The  evidence  shows  that  the  defendant  to- 
gether with  his  brother  O.  P.  Romero  and 
his  neighbor  Ovlde  Landry  and  others,  signed 
a  document  which  was  produced  and  filed 
in  evidence  by  the  plaintiff,  and  whKdi  reads 
aa  follows,  to  wit:  "New  Iberia,  Xjl,  Oct 
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28.  1899.  Tbis  shows  that  the  New  Iberia 
Rlce-MIIltng  Co.,  Ltd.,  of  New  Iberia,  La., 
will  construct  an  Irrigatlns  canal,  the  pump- 
ing plant  to  be  located  on  the  Benin  planta- 
tion, and  that  we.  the  undersigned,  bind  and 
obligate  ourselTes  to  plant  and  cultivate  rlcc^ 
In  the  number  of  acres  set  opposite  onr 
names  below,  and  further  agree  to  cultlrate 
rice  during  a  term  of  three  years  from  the 
date  hereof,  and  to  compensate  the  said  rtce- 
mliling  CO.  by  [for]  famishing  us  with  water 
for  Irrigating  our  lands  by  giving  two  sacks 
of  rice  for  every  acre  irrigated.  All  terms, 
agreements,  and  rules  relating  to  furnishing 
said  water  to  be  the  same  as  now  in  force 
with  other  irrigating  companies  In  this  state. 
And  [we]  further  agree  to  give  any  and  all 
rights  of  way  for  said  main  canal  and  for 
lateral  ditches  across  onr  lands  to  furnish 
water  to  parties  beyond  our  respective  lands. 
[Signed]  O.  P.  Romero.  160  acres.  H.  Rom- 
ero, 12S  acree.  L.  0.  Duboln.  liSO  acres. 
Ovlde  X^ndry,  100  acres.   S.  Le  Blanc  &  Bro., 

200  acres.   Robert  Wilkin,   .  William 

Newman,  75  acres."  At  a  date  which  we  un- 
derstand to  be  subsequent  to  that  borne  by 
this  Instrument,  the  plaiotUT  excavated  a 
canal  running  out  from  Bayou  Teche  at  a 
right  angle  to  the  course  of  the  bayou,  ap- 
proximately south,  for  a  distance.  Judging 
from  the  sketch  which  Is  In  evidence,  of 
about  thirty  arpents,  at  which  point  it 
branches  into  what  may  be  called  two  forks, 
the  one  running  approximately  west  for  a 
short  distance,  and  then  resuming  the  south- 
erly course,  and  the  other  making  a  short 
turn  to  the  east,  and  then  also  resuming  the 
southerly  course,  so  that  the  two  forks,  after 
resuming  the  original  course  of  the  main 
canal,  run  parallel  with  each  other,  and  are 
separated  by  the  property  of  Ovlde  Landry; 
tne  fork  on  the  southern  side  of  said  prop- 
erty being  the  one  concerning  which  this  con- 
troversy has  arisen.  The  evidence  leaves  It 
In  doubt  as  to  whether  the  line  between  the 
proper^  of  Landry  and  that  of  H.  and  O.  P. 
Romero  runs  through  the  middle  of  this  fork, 
but,  so  far  as  It  goes,  rather  indicates  that 
such  is  the  case.  And  it  is  established  be- 
yond controversy  that  said  fork  existed  as  a 
drain  before  the  plaintifC  began  operations, 
and  that  the  defendant  co-operated  with  the 
plaintiff's  snp^ntendent  and  representative 
when  the  latter  undertook  to  do  the  work  nec- 
essary to  convert  It  Into  an  Irrigation  canal, 
and  that  a  slight  change  was  made  In  its 
course  at  his  suggestion.  It  also  appears 
that  plaintiff,  as  part  of  its  plan  of  Irrigation, 
has  a  dam  in  said  fork  about  midway  be- 
tween the  line  separating  the  defendant's 
property  from  that  of  I^eltmeyer  on  the  north, 
and  the  line  between  defendant's  property 
and  that  of  his  brother  O.  P.  Romero  on  the 
south,  and  that  the  water  supply  for  the  use 
of  ().  P.  Romero  is  intended  to  go  over  and 
does  go  over  said  dam,  but  that  the  defend- 
aot  built  the  dam  which  is  here  complained 
of  on  bis  sontbem  boandarjr,  and  In  socb  m 


manner  as  to  cut  ofT  O.  P.  Romero's  supply, 
and  that  O.  P.  Romero  complained  that  he 
was  not  getting  the  water  to  which  he  was 
entitled  under  his  contract  with  the  plali^tlff. 
During  the  trial  of  the  case  the  defendant 
did  not  take  the  stand,  and  but  little  testi- 
mony was  offered  on  his  behalf.  *fie  has. 
however,  appealed  from  a  Judgment  perpetu- 
ating the  iBjunctlon  as  Issued. 

Opinion. 

The  propositions  upon  which  the  defend- 
ant's counsel  rely  will  be  stated  and  consid- 
ered seriatim: 

1.  That  the  plaintiff  alleges  that  the  de- 
fendant had,  "at  a  point  proximate  to  tale 
field,"  dammed,  without  right  of  legal  wax- 
rant,  the  Irrigating  canal  of  the  plaintiff  cor- 
poration, used  by  It  to  furnish  water  to  vari- 
ous parties  for  the  cultivation  of  rice,  "and 
that  in  support  of  this  allegation  the  plaintiff 
was  permitted  to  show,  not  that  the  irrigat- 
ing canal  had  been  dammed  at  a  point  proxi- 
mate to  defendant's  field,  but  that  defendant 
had  dammed  a  ditch  on  his  own  property, 
and  at  a  point  several  arpents  distant  from 
the  canal  described  In  the  petition."  There 
is  no  merit  in  this  complaint  That  which 
had  been  a  ditch  had  been  converted  by  the 
plaintiff,  with  the  knowledge  and  concur- 
rence of  the  defendant.  Into  an  Irrigating 
canal.  As  to  the  location  of  the  dam.  the 
plaintiff  does  not  undertake  to  sa^  whether 
it  is  on  defendant's  land  or  not  The  alle- 
gation is  that  "at  a  point  In  said  canal  proxi- 
mate to  the  rice  fields  of  Honore  Romero 
*  *  *  has  dammed  said  canal,"  etc.  This 
averment  does  not  suggest  that  the  canal  Is 
not  on  the  defendant's  property,  bat  merely 
that  the  dam  Is  near  bis  rice  fields,  which  Is 
not  denied. 

2.  It  is  said  that  a  written  document  con- 
taining propositions  frmn  one  party  to  an- 
other le  not  binding  as  a  contract  until  ac- 
cepted either  expressly  or  impliedly.  Thla 
is  a  sound  proposition,  but  finds  no  applica 
tion  to  this  case.  If  no  evidence  had  been 
Introduced  except  the  written  Inatrnment 
bearing  the  signatures  of  the  rice  growers, 
but  unsigned  by  the  plaintiff,  the  latter 
would  necessarily  go  out  of  court  But  the 
evMence  shows  that  the  plaintiff  has  done 
what  it  was  called  upon  by  fhat  Instrument 
to  do,  with  the  knowledge  and  concurrence 
of  the  defendant  and  has  thereby  accepted 
the  contract  as  expressed  In  said  instrument 

S-  It  Is  also  said.  "A  permit  to  use  a  ditch 
for  certain  purposes,  and  the  right  of  way  for 
that  purpose.  Is  a  real  servitude,"  and  cannot 
be  established  by  parol  evidence.  No  doubt 
If  such  a  permit  Is  granted  and  Imposed  as  a 
burden  upon  one  estate  In  favor  of  another 
estate,  it  becomes  a  real  servitude.  But 
where  a  business  corporation,  owning  no  real 
ratate,  but  for  the  purposes  of  Its  business, 
acquires  by  contract  the  right  to  use  such 
ditch,  the  right  so  acquired  no  mom  re- 
sembles a  real  soritade  than  doee  that  oC  a 
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lesBee  who  by  vlttae  of  hta  lease  acqidres  tbe 
right  to  use  the  entire  property. 

4.  The  objection  Is  urged  that  the  manda- 
tory injunction  should  not  hare  issued,  save 
after  hearing  on  the  merits.  The  injunction 
was  issued  on  June  IS,  1900,  and,  as  tbe  case 
18  yet  to'  be  disposed  of.  It  is  evident  that 
if  tbe  rule  Invoked  had  been  applied,  the  in- 
jury which  the  mandatory  order  was  Intend- 
ed to  ward  off  (i.  e.  the  destructloa  of  the 
rice  crops,  which  were  dependent  upon  the 
dammed-up  water)  woidd  long  since  have 
been  sustained.  This  court  has  been  con- 
fronted with  similar  situations  upon  <me  or 
two  occasions,  and  has  been  called  upon  to 
determine  whether  In  such  cases  the  writ  of 
injunction  may  not  be  used  to  stay  a  threat- 
ened Injury,  by  compelling  the  doing  of  some- 
thing necessary  for  that  purpose,  as  well  as 
by  prohibiting  that  which,  if  done,  would  in- 
flict the  injury;  and  the  question  has  been 
decided  in  thp  afHrmatiTe.  In  McDonogh  v. 
Calloway,  7  Rob.  442,  It  appeared  that  the  de- 
fendants had  fenced  an  alley,  the  use  of 
which  was  common  to  the  plaintiff;  and  the 
latter  applied  for  an  injunction  ordsring  the 
demolition  at-  the  fence,  and  enjoining  defend- 
ants from  disturbing  him  in  the  free  use  ot 
the  alley.  The  trial  Judge  Issued  an  Injimc- 
tion,  on  bond,  restraining  the  defendants  Itom 
disturbing  the  plaintiff,  but  containing  no  or- 
der to  do  anything.  A  few  days  later  the 
plaintiff  ruled  the  defendants  to  show  cause 
why  they  should  not  be  punished  for  con- 
tempt, and  why  the  obstruction  complained 
of  should  not  be  removed  at  their  expense. 
The  Judge  held  that,  as  the  defendants  had 
done  no  act  since  the  Issuance  of  tbe  injunc- 
tion, they  were  not  guilty  of  contempt  and 
that  he  could  not  order  the  demolition  of  the 
obstruction  until  he  had  heard  the  parties  on 
the  merits,  and  the  plaintiff  appealed.  It 
was  said  in  this  court:  "By  tbe  prima  facie 
case  presented  by  the  plaintiff,  he  shows  that 
he  iB  the  owner  of  a  lot  having  a  front  of 
more  than  one  hundred  feet  on  a  way  or 
passage  laid  off  more  than  twenty  years  pre- 
viously as  common;  that  without  its  use  there 
is  no  ingress  or  egress  to  or  from  the  houses 
on  said  passage,  and  that  the  occupants  can- 
not get  in  or  out;  that  the  defendants,  with- 
out any  legal  authorl^,  have  fenced  up  and 
obstructed  said  passage;  and  that  those  ob- 
structions continue,  to  the  Injury  and  incon- 
venience of  the  plaintiff  and  his  tenants,  who 
are  deprived  of  the  free  use  of  the  prc^rty.*' 
A  motion  was  made  to  dismiss  the  appeal  on 
the  gi'ound  that  it  had  been  taken  from  an 
Interlocutory  order,  and  that  the  Injury  was 
not  Irreparable,  but  the  motion  was  denied, 
and  in  passing  Mpoa  tbe  merits  the  court 
said:  "The  law  has  not  left  parties  remedi- 
less In  such  cases,  nor  the  courts  powerless 
for  the  correction  of  such  evils,  and  we  think 
the  Judge  below  should  at  once  have  granted 
an  order  to  have  the  olwtructlon  to  the  use 
of  tbe  common  passage  removed  by  tbe  sher- 
iff.** This  mling  was  categorically  affirmed 


In  the  case  of  Pierce  v.  City  of  New  Orleans. 
18  La.  Ann.  242,  In  which  the  plaintiff  com- 
plained that  the  city  had  caused  certain  open- 
ings to  be  made  In  a  wall  held  in  common, 
and  prayed  that  It  be  ordered  to  cloae  them. 
Referring  to  the  case  of  McDonogh  t.  CaUu- 
way,  supra,  the  court,  through  Ur.  Justice 
Ilsley,  said:  "It  Is  true  that  in  the  case  just 
referred  to  the  nuisance  complained  of  was 
rather  of  a  public  than  private  nature,  bat, 
from  the  whole  tenor  of  the  opinion  pronomi- 
ced  in  that  case  by  the  court,  it  la  evi- 
dent that  such  a  case  as  the  one  at  bar 
would  come,  under  the  rules  of  law,  within 
the  scope  of  the  principles  therein  contained." 
In  State  ex  rd.  Yale  v.  Judge,  41  La.  Ann. 
516,  6  South.  512,  it  appeared  that  reUtoc's 
home  plantation  had  enjoyed  a  servitude  of 
drain  over  tbe  Aritogtou  plantation,  owned 
by  J.  P.  St.  Martin,  and  relators  bad  built 
levees  and  established  a  draining  machine 
with  referenco  to  the  enjoyment  of  said  servi- 
tude. That  being  the  situation,  St.  Martin 
obtained  an  injunction  prohibiting  the  use  of 
said  machine,  which  injunction  was  released 
on  bond,  iqion  the  application  of  tbe  relator. 
Thereupon  St  Martin  built  a  levee  tn  fnmt 
of  the  machine,  so  at  to  prevrat  Its  ^eetive 
operation,  and  tbe  relator  applied  for  an  In* 
Junction  "prohibiting  and  restraloing  the  de- 
fHidant.  St  Martin.  fn«i  disturbing  them  in 
the  free  use  and  enJoym.ettt  of  tbe  right  of 
drain  through  tbe  Arlington  plantation  to 
the  Bayou  Joe  Rose,"  coupled  with  a  prayer 
for  an  wder  commanding  "tbe  staerifl  to  de- 
molish and  remove  the  obstructing  levee." 
This  order  the  judge  refused  to  make,  save 
after  hearing  St  Martin  upon  a  rule  nisL 
and  the  relators  then  applied  to  this  court  for 
a  writ  of  mandamus.  It  was  held  that  It 
was  the  abs(dute  duty  of  the  district  judge 
to  have  issued  the  prohibitory  Injunction  as 
prayed  for.  and  the  court,  through  Mr.  Justice 
Fenner,  then  said:  "We  consider  fbat  tbe 
additional  order  prayed  for.  to  remove  the 
levee  which  operates  tiu  disturbance,  was  a 
natural  and  necessary  cwollary  azid  concomi- 
tant of  the  Injunction  against  disturbance." 
And  after  referring  to  the  case  ot  McDonogh 
V.  Calloway,  and  other  cases,  the  <Q)iiiioa 
proceeds  as  follows,  to  wit:  "The  later  case 
of  Black  V.  Towboat  Ca,  31  La.  Ann.  497.  re- 
viewed McDonogh's  Case,  above  cited,  and. 
as  we  understand  the  decision,  approved  and 
confirmed  It  as  an  exception  to  the  general 
role,  expounded  in  the  body  of  the  opinion, 
that  the  writ  of  injunction.  In  the  mandatory 
form,  cannot  be  Issued  on  an  ex  parte  appli- 
cation, but  only  after  hearing.  *  *  *  la 
the  Instant  case  it  was  the  clear  duty  of  the 
Judge  to  grant  the  proliiblt(H7  tnjunctioo 
prayed,  and  the  consequent  duty  to  order  the 
removal  of  tlie  obstruction  arose  slmoltane- 
ously."  And  the  doctrine  thus  afflrmed  mam 
reatHrmed  in  State  ex  rel.  Shakespeare 
Judge,  41  La.  Ann.  557.  6  South.  514. 

The  suggestiim  Is  made,  In  armament,  tliat 
the  plaintiff  cartonUaa  wu  otabilshed  tbr 
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tlie  pntpow  of  milling  rice,  and  tbat  con* 
tracts  for  tiie  supplying  of  water  for  tbe  Ir* 
rlgatlon  ot  rice  lands  are  therefoie  ultra 
vires,  and  hence  tbat  the  president  of  llie 
corporation  has  no  right  to  oae  the  corporate 
iiame  for  the  porposes  of  this  suit.  These 
are  questloDS  whldi  sbonld  have  beoi  raised 
in  the  pleadings.  Judgment  affirmed. 


(105  La.) 

r.EriMAN  et  al.  t.  COUtON   et  ux.  <No. 
13,825.)* 

{Supreme  Court  of  Louisiana.   March  18,  1901.) 
APPEAL— DISMISSAI^  WITNESS— COHPBTBNCT 
—HUSBAND  AND  WIFO— PROPBRTT  RIGHTS 
— Oi^TION  BN  PAIEMBNT— BIUULATION. 

On  Motion  to  Dismiss. 
The  different  nmouots  to  be  coDsidered  tn 
order  to  determine  whether  the  sale  was  simu- 
lated Tel  non  being  In  the  anregate  more  than 
$2,U00,  and  the  iasaes.  in  the  main,  Inclndhig 
more  than  that  sum,  the  motion  to  dismiss  is 
not  granted. 

On  the  Merits. 

1.  Id  a  suit  by  a  creditor  against  the  hus- 
band aod  wife  to  hare  a  dation  en  paiement 

decreed  simulated,  the  husband  was  permitted 
to  testify  to  the  extent  that  hia  own  inturest 
was  iuToWed.  He  had  some  interest  involTed. 
Itusides,  he  had  acted  as  his  wife's  agent,  and 
in  consequence  he  was  a  competent  witness- 
Moreover,  without  his  testimony  there  was 
(tnouffh  testimony  before  the  court  to  sustain 
the  sale  as  not  being  a  mere  simulation. 

2.  The  wife,  separated  In  property,  whose 
conimiinity  interests  with  the  husband  are  dis- 
Bolved,  still  retains  the  right  to  recover  against 
hiT  husband  any  amount  which  he  has  received 
for  ber  and  converted  to  his  own  use. 

3.  TTie  wife  received  amounts,  made  crops, 
nnd  realized  roTenues  on  her  separate  property, 
for  which  her  husband,  by  using  same,  became 
liable.  The  testimony  does  not  prove  that  the 
husband  made  no  revenues,  and  that  the  result 
of  his  exertions  did  not  go  to  the  support  of 
the  family.  In  the  absence  of  that  proof,  the 
amount  required  is  not  deducted  from  her  sep- 
arate right,  in  order  theieby  to  reduce  them  to 
nil,  and  idve  rise  to  the  conclusion  that  the  wife 
hns  no  separate  right,  as  the  whole  amount 
went  to  the  nnpport  of  the  family. 

4.  Sums  paid  previous  to  a  dation  en  paie- 
ment (or  the  support  of  the  family,  from  all 
apiH-arances,  by  the  husband,  will  not  be  char- 
ged to  the  wife  on  the  ground  tiiat  she  la  liable 
for  necessaries  for  the  famiir. 

6.  The  dation  en  paiement  by  the  hoshana  to 
the  wife  was  not  a  simulation. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Avoyelles;  William  H.  Peterman.  Judge 
ad  hoc. 

Action  by  A.  Lehman  A  Co.  against  P.  N. 
Coulon  and  jrlfe.  Judgment  for  defendanta. 
and  plaintiffs  appeaL  Affirmed. 

Adolph  Yallerr  Ooco,  for  anieUantB.  T. 
H.  GonrUIon  and  Joffri<m  ft  Joffrlon,  for  ^ 
pellees. 

BREAT7X.  J.  Plaintiffs  sued  ^e  husband 
and  wife  for  $741.90,  and  asked  for  a  writ 
of  attachment.  They  set  out  that  the  dation 
en  paiement  which  they  attack  was  made  In 

*  Rehearing  dsalsd  Mv  *,  IML 


tam6  of  creditors,  or,  In  the  altematlTe,  tbat 
It  Is  a  almnlatlon.  -The  property  transferred 
by  this  dation  consisted  of  a  very  limited 
stock  of  goods,  horses,  and  other  property  of 
little  value,  and  a  fractional  Interest  in  a  gin 
company.  The  husband  had  no  other  prop- 
erty than  that  transferred,  exc^t  some  notes 
and  accounts.  The  indebtedness  of  the  hus- 
band t<x  which  the  dation  wM  made,  the 
parties  declare  In  the  deed,  was  $1,414.6(^ 
which  the  husband  declares  was  received  by 
him  and  converted  to  his  use.  Plaintiffs  arer 
that  the  husband  was  Insolvent  The  de< 
fendont  husband  seeks  to  meet  the  Issue  ten- 
dered by  averring  la  his  answer  that  the 
dation  was  made  In  good  faith  and  for  valu- 
able consideration.  The  wife  avers  that  the 
I»wperty  became  hers  for  a  consideration 
equal  to  Its  value.  The  district  court  pro- 
nounced judgment  for  plaintiff  for  Its 
moneyed  demand,  dissolved  the  attachm«it 
which  bad  been  Issued,  and,  as  relates  to  tha 
dtfendan^s  wife,  rejected  her  reoonToitional 
demand.  Plaintiffs  appeal. 

On  Motion  to  Dismiss. 

Defendants  contend  that  this  court  Is  wlth- 
oat  jurisdiction  ratlone  materlse.  Without 
recounting  the  facts  at  any  length,  we  think 
It  sufficient  to  state  that  if  the  action  is  rov- 
ccatory  this  court  Is  without  jurisdiction. 
This,  we  take  It,  Is  conceded  by  counsel  for 
plaintiffs,  who  urge  that  this  court  should 
entertain  Jurisdiction  In  so  far  as  plaintiffs 
seek  to  set  aside  the  dation  en  paiement  on 
the  ground  that  the  husband  Is  not  Indebted 
to  the  wife,  and  the  pretended  consldearatlon 
fictitious.  The  district  court  passed  upon 
these  Issues,  and  decided  that  the  dation  was 
neither  fraudulent  nor  simulated.  We  there- 
fore will  review  the  Issues  of  simulation  vel 
non.  and  will  not  pass  on  the  question  as  to 
the  asserted  attempt  to  defraud.  The  dif- 
ferent amounts  to  be  considered  In  determin- 
ing whether  or  not  the  dation  en  paiement 
Is  simulated  or  not  teing  the  case  within  this 
court's  jurisdiction. 

On  the  Merits. 

We  are  informed  by  the  evidence  that  the 
defendant  Mrs.  Coulon  had  obtained  in  1894 
a  judgment  of  separation  of  property  and  of 
dissolution  of  the  community  of  acquets  and 
gains,  on  the  ground  that  the  husband  was 
In  embarrassed  circumstances,  and  that  she 
was  entitled  to  the  exclusive  administration 
of  her  estate.  It  appears  that  she  did  not 
set  up  any  claim  In  this  suit  for  separate 
property,  except  a  small  tract  of  land  she 
alleges  waa  worth  about  $800,  and  of  which 
she  was  decreed  the  owner.  Plaintiff  seeks 
to  avail  itself  of  the  fact  that  although  she 
was  separate  In  property  from  ber  husband, 
and  the  community  had  been  dissolved,  she 
permitted  her  husband  to  go  on  with  the 
business,  and  she  did  not  seek  to  avail  her- 
self of  ber  judgment  of  separation  of  prop- 
erty. This  mode  of  doing  business  on  the 
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part  of  tbe  husband  may  not  bare  beeo 
highly  commendable,  In  a  busioesB  point  of 
view.  The  bnslness.  In  ao  far  as  the  wife 
was  concerned,  should  have  been  carried  on 
In  her  name,  but  the  fact  that  this  was  not 
done  did  not  hare  the  effect  of  extinguishing 
such  rights  as  she  may  have  had.  She  still 
was  entitled  to  her  separate  estate  taken  by 
her  husband  and  converted  to  his  own  use. 
He  continued  bonnd  to  account  for  property 
he  had  received.  Tbe  merchants  who  are 
now  his  creditors.  Including  plaintiff  here, 
must  or  should  have  been  aware  that  there 
existed  a  judgment  of  separation  of  prop- 
erty, and  that  by  crediting  him  they  ran  the 
risk  of  losing.  In  case  the  wife  chose  to  claim 
the  right  she  acquired  growing  out  of  the 
conTerslon  of  her  property  to  his  own  use. 
A  short  time  after  the  Judgment  had  been 
obtained,  she  bought  a  small  tract  of  land 
adjacent  to  land  she  already  owned,  for  the 
price  of  fSOO,  payable  In  installments.  These 
two  tracts  she  afterwards  sold  for  the  sum 
of  ^1,800.  A  portion  of  this  amount  was  re- 
tained by  her  Tendee  In  satisfaction  of  her 
debt,  leaving  about  $1,000  which  she  re- 
ceived, and  which  passed  into  the  possession 
of  her  husband,  and  which  he  converted  to 
his  own  use.  She  received  from  tbe  sale  of 
the  swamp  lands  the  snm  of  (25.  She  made 
crops  on  her  land,  which  crops  were  sold  and 
the  proceeds  received  and  used  by  her  hus- 
band. He  opened  a  store  in  bis  name  with 
these  different  amounts,  and  not  long  after- 
wards failed.  This  waa  followed  by  bis  sale 
to  his  wife  of  the  property  on  hand  In  satis- 
faction of  her  claim.  Taking  the  revenues 
made  on  her  two  small  tracts  of  land,  and 
the  amount  received  by  her,  the  total  is  over 
$2,000.  Deducting  from  this  sum  the  dlffei^ 
ent  sums  with  which  she  can  be  legitimately 
charged,  there  remains  enough  to  her  credit 
to  save  the  datlon  en  paiement  from  bdng 
branded  as  a  mere  simulation,— a  corpus  sine 
anima.  We  are  not  informed  that  the  hus- 
band had  any  revenue,  save  the  little  he 
made  while  be  kept  a  store  Just  prior  to  his 
failure.  On  the  other  haul,  the  wife  had 
land,  which  was  cultivated  and  produced 
some  revenue,  which  the  husband  received 
and  used.  In  casting  accounts  between  him 
and  his  wife,  he  must  be  held  to  an  account- 
ing to  the  extent  of  his  Indebtedness.  As 
Just  stated,  the  amounts  she  received  from 
the  sale  of  her  property  and  the  return  on 
crops  made  on  her  separate  property  sum- 
med up  more  than  $2,000.  Plaintiffs  sought 
to  prove  that  this  was  all  expended  in  pay- 
ing her  debts  and  in  supporting  the  family. 
To  this  end,  testimony  was  Introduced  of  the 
amount  it  required  to  pay  the  expenses  of 
the  family  every  year  for  about  three  years, 
which  is  put  down  at  from  $300  to  $700. 
The  husband,  it  seems,  has  some  capacity 
for  business.  He  was  a  clerk  in  a  store  for 
a  number  of  years.  He  kept  a  store  for 
aoout  three  years.  It  is  fair  to  suppose  that 
this  store,  to  the  date  of  his  failure,  afloi'ded 


MHne  means  of  support  He  alao  boogbt  cot- 
ton for  the  market,  which  may  have  yidded 
him  some  revenue.  Taking  tbe  evidence  as 
a  whole,  we  are  not  of  the  opinion  that  the 
wife  should  be  charged  with  all  the  expenses, 
on  the  ground  that  the  husband  had  no  visi- 
ble means  of  Biipp<H*t,  and  that  they  mnsi 
have  been  met  entlr^  with  the  wife's  funds. 
If  such,  however,  be  the  case,  the  bnsband 
would  remain  Indebted  to  her  for  an  expense 
paid  by  her  which  he  should  have  paid,  and 
not  she.  They  were  not  always  charges  tm 
which  the  wife  alone  is  liable  In  case  Uie 
husband  is  without  meana  of  auxq;>ort.  Oik 
of  the  items,  in  amount  abont  flOO,  U  ee- 
peclally  singled  out  as  a  sum  wfaicA  should 
be  deducted;  it  being  an  amount,  plainiJr 
urges,  for  which  the  wife  Is  liable.  Plain- 
tiff's contention  la  that  the  wife  being  Bept- 
rated  from  her  husband  In  property,  and  be- 
ing in  contn^  and  management  of  her  af- 
fairs, she  should  be  charged  with  tiila  $100. 
—a  store  account  for  provisions  and  other 
family  expenses.  We  especially  refer  to  this 
item  because  it  is  the  only  Item  suppcKled  by 
direct  proof  that  It  was  for  family-  supplies. 
The  ground  of  plaintiff  that  she  should  be 
charged  would  be  legal  in  an  action  to  com- 
pel her  to  pay  the  amount,  bat,  after  pay- 
ment has  been  made  by  the  husband,  we  do 
not  think  that  a  change  in  the  credit  can  be 
brought  about,  so  as  to  charge  It  to  the  wife. 
The  husband  was  primarily  the  debtor.  Tbe 
debt  bad  been  settled  by  him,  and,  above  all. 
it  does  not  a[^>ear  with  certainty  bow  modi 
of  the  amount  was  due  for  the  maintenance 
of  the  family.  On  appeal  the  question  re- 
lates exclusively  to  simulation  vel  non.  We 
have  no  concern  with  the  action  in  so  far  u 
It  Is  one  to  resolve  the  sale  on  tbe  groond 
of  fraud  of  creditors.  In  our  view,  the  da- 
tlon was  not  a  simulation. 

Plaintiff  argues  that  the  husband  afaoold 
not  have  been  permitted  to  testify,  and  In- 
vokes the  law  by  which  his  testimony  Is  ex- 
cluded when  it  relates  to  his  wife's  Interest. 
We  have,  to  some  extent,  considered  the  Is- 
sues, without  regard  to  bis  testlm<Miy;  and 
even  then  we  have  not  found  sufficient  good 
reason  to  decree  that  the  sale  Is  Emulated. 
Testimony  was  admitted,  without  objectioo. 
of  his  agency  In  behalf  of  the  wife.  As  ta 
agent,  his  testimony  was  admissible.  It  wu 
also  admissible  in  so  far  as  he  was  person- 
ally concerned.  Considered  from  these  points 
of  view,  the  objection  fails. 

As  relates  to  defendants'  demand  In  re- 
convention, we  do  not  think  we  should  b« 
hasty  In  condemning  creditors  to  pay  dam- 
ages for  bringing  suit  and  seeking  by  at- 
taobment  to  protect  their  rights.  The  fact* 
shown  do  not  impress  us  as  giving' rise  to  t 
valid  claim  for  damages.  This  was  the  opin- 
ion of  the  district  Judge,  and  la  this  we  agree 
with  him.  For  these  reasons,  the  Judgment 
appealed  from  Is  affirmed. 

BLANCHABD,  J.,  concon  In  the  decree. 
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BOUDBBAUX  r.  FBIBLBMAN  et  aL  (No. 

18,687.) 

(Supreme  Ooart  of  Loaifliana.  May  6,  1001.) 

ACTS   OF  AGENT— RATIFICATION— RIGHTS  OF 
PRINOIPAXh 

1.  A  merdiant  who  aotbOTliM  bis  clerk  to 
call  on  one  of  hit  costomen  tor  paymeat  of 
his  accouaty  and  who,  through  Us  clerk,  ob- 
taiQs  a  policy  of  fire  losuronce  on  a  buUdins 
deetroyed  by  fire  a  short  time  preTioue,  and 
collects  the  policy,  is  bound  by  the  conditions 
by  which  the  clerk  obtained  possession  of  the 
policy. 

2.  He  is  without  right  to  recognize  the  acts 
of  his  clerk  in  part,  and  repudiate  In  another. 
The  amount  Is  credited  as  agreed  uiton.  and 
the  remainder  is  retorned  to  the  customer  as 
in  accordance  with  the  lodncement  held  out 
by  the  clerk. 

(Syllabus  by  the  CoarU 

Appeal  from  civU  district  court,  parlab  of 
Orleans;  Jobn  St  Paul.  Judge. 

Action  by  £.  A.  Boudreaux  against  B. 
Feibleman  Sons  &  0>.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Modified. 

Albeit  Voorbies.  for  appellant  Clegg  A 
Quintero,  for  vpelleea. 

BUEAUX,  J.  Plaintiff  sued  to  recover 
:rom  defendant  the  sum  of  91,076.99,  the 
amount  of  a  Are  Insurance  policy  which  plain- 
tiff held  in  the  Sun  Mutual  Insurance  Com- 
pany, and  which  he  was  entitled  to  collect 
because  tbe  property  which  he  had  Insured 
had  been  destroyed  by  Are.  Plaintiff  also 
snes  to  recover  damages  from  defendant  In 
tbe  sum  of  ¥1.000.  Tbe  facts  of  the  case  are 
that  plaintiff  was  tbe  owner  of  a  stixe  which 
was  burnt  down  on  the  2Sth  of  April,  1898. 
Two  days  afterwards  defendant's  traveling 
salesman  called  on  plaintiff,  and  held  out  an 
Inducement  to  him  to  deliver  lUs  policy  to  the 
defendant  Tbe  following  shows  tbe  charac- 
ter of  the  Inducement  held  out  by  this  clerk 
to  tbe  defendant  as  sworn  to  by  i^alntlff, 
and  not  denied  by  the  clerk  as  a  witness: 
He  (this  clerk)  did  not  testify.  Defendant 
as  a  witness,  said:  "On  Friday,  after  the 
fire,  he  (the  traveling  clerk)  came  there  and 
said.  'Let  me  have  the  policy,  and  you  can 
go  ahead  and  rebuild,  and  1  promise  to  give 
you  enough  goods  to  run  your  store.'  Q. 
What  did  you  answer  him  then?  A.  Then 
I  gave  bim  the  policy,  and  I  said,  *Mr.  Oall- 
land,  I  owe  other  merchants,  and  I  would 
rather  give  you  eight  hundred  dollars  out  of 
tbe  policy,  and  four  hundred  and  fifty  dollars 
will  pay  tbe  other  merchants.*  And  he  (the 
clerk)  replied,  'I  think  that  would  be  better.' " 
Part  of  the  conversation  was  beard  by  an- 
other witness,  and,  to  tbe  extent  that  it  was 
heard,  it  conflnna  the  verity  of  plaintiff's  tes- 
timony. Plaintiff  at  the  time  assigned  hla 
policy  to  defendant  for  collection.  After  the 
proof  of  loss  had  been  mode,  and  the  usual 
delays  had  elapsed,  the  insurance  company 
forwarded  Its  check  to  plaintiff  for  the 
amount  allowed  bim  on  tbe  policy.  Again 
tbe  traveling  clerk  called  on  the  defendant 


This  time  it  was  to  have  the  check  Indorsed 
and  to  have  It  forwarded  to  the  defendants. 
Plaintiff  also  testified  that  he  bought  lumber, 
with  which  he  Intended  to  conatract  a  build- 
ing for  a  store  In  which  to  resume  bis  busi- 
ness. Not  long  aft3r  this  purchase,  and 
while  tbe  construction  was  going  on,  he  said 
that  he  called  upon  defendant  firm  for  the 
promised  advance  of  goods.  This  was  before 
the  check  before  mentioned  bad  been  col- 
lected. The  firm  declined  to  make  tbe  ad- 
vances, and  disavowed  any  anthority  of  tbe 
traveling  salesman  to  bind  them  to  make  ad- 
vances. In  June  following,  however,  the  de- 
fendant firm  wrote  to  him  that  "owing  to 
existing  war,  which  makes  matters  a  Uttle 
hard  with  us,  we  cannot  promise  you  the  ad- 
vance of  two  hundred  and  fifty  dollars  which 
yon  ask,  but  will  see  later  on  what  we  can 
do  for  you,  and  hope  prospects  will  bright«i 
up  before  l<Hig."  Plaintiff  did  not  resume 
business.  Most  of  his  business  bad  been  pre-, 
Tlously  done  with  and  through  the  defendant 
firm.  The  defendant  In  Its  answer,  avers 
that  it  collected  the  amoimt  of  the  policy, 
and,  after  giving  proper  credit  to  the  plain- 
tiff, be  still  remained  Indebted  to  It  in  a 
balance  of  $281.83.  The  following  is  a 
statement  of  the  account  between  plaintiff 
and  defendant: 

Jan.  15.  To  amount  note  due  Apr. 

15,  ^'06   I  400  00 

To  amount  note  doe  June 

15, '98   800  00 

To  amount  note  due  Aug. 

15,  '98    524  00 

April  19.  To  amt  bill   64  32 

Dec  81.  To  interest   110  75 

yi,6U9  28 

Credit. 

Apr.  M.  Gash   $  6500 

^  "    108  25 

  50  00 

May    0.   781  16 

June         "    295  80 

Dee.  81.  Interest    67  25  . 

H,367  45 

To  balance  dne  Feibleman  &  Co  |  231  83 

This  credit  statement  covers  all  the  cred- 
its plaintiff  was  entitled  to,  under  the  Judg- 
ment of  the  dtotrict  court,  for  amounts  col- 
lected on  the  policy  In  question.  Tbe  district 
court  rejected  plaintlfTs  demand,  and  dis- 
missed defendant's  reconventional  demand. 
From  this  Judgment,  plaintiff  prosecutes  this 
appeal. 

Appellee  In  its  answer  Joined  in  the  appeal, 
and  prayed  for  an  amendment  covering  the 
balance  it  claims  plaintiff  owes  it  We  must 
Infer  from  the  testimony  that  as  to  part  of 
the  amount  to  wit  $800,  defendant  collected 
on  the  policy,  plaintiff  did  not  object  to  cred- 
iting it  du  his  account.  Tbe  utterances  of 
plaintiff  as  a  witness  regarding  this  amount 
show  that  be  consented  to  the  credit  as  given. 
The  agreement  was  to  let  defendant  credit 
tbe  first  amount  slated  on  Its  account.  It  Is 
now  an  accomplished  fact  In  view  ot  tha 
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payment,  we  not  tblnk  that  defendant 
■hould  be  condemned  to  return  the  amount 
credited  as  before  stated.  But.  as  to  the  bal- 
ance, It  was  agreed  between  defendant's  clerk 
and  plaintiff  that  it  would  be  returned  to 
him.  At  the  date  that  this  agreement  was 
entered  Into,  the  $SPO  in  question  was  more 
than  plalntlfTs  Indebtedness  actually  due  and 
matured.  The  payment  made  covered  all  in- 
debtedness except  an  amount  of  $524.21  due 
and  exigible  only  on  August  15,  ISOS.  which 
was  partly  paid  from  said  $800.  It  Is  not  to  be 
overlooked  that  defendant  only  received  with 
plaintiff's  consent  the  amount  to  which  it 
was  entitled  as  creditor.  It  only  has  Ita  own. 
If  it  were  returned  to  plaintlft,  It  would  re- 
turn that  which  It  had  received  in  payment 
of  its  claim  and  for  this .  return  it  would 
not  receive  the  least  consideration.  The 
promise  to  give  goods  gave  rise,  perhaps,  to 
a  right  of  action  for  damages,  but  not  for 
a  return  of  an  amount  paid  In  discharge 
of  a  pre-existing  d^t.  It  falls  within  the 
maxim  of  all  systems  of  laws,  both  drll  and 
common:  "Itepetitlo  nulla  est  ab  eo  qui 
suum  recelplt."  There  Is  no  testimony  sbow- 
Ing  that  it  was  plaintiff's  agreement  to  pay 
the  amount  due  in  August  by  anticipation. 
On  the  contrary,  It  was  stipulated  that  the 
balance  remaining  after  crediting  the  |800 
would  be  handed  to  plaintiff.  Defendant 
contends.  In  substance,  that  Its  agent  was  not 
authorized  to  enter  Into  any  such  an  agree- 
matt;  -  that  tbe  agent's  authority  was  limited 
to  selling  goods  for  the  firm.  The  evidence 
discloses  that  in  this  Instance,  at  teast,  it 
directed  him  to  call  on  plaintiff  for  the 
amount  due.  The  clerk  chose  to  call  for  the 
policy  in  question,  which  was  assigned  on 
condition  before  stated.  When  the  amount 
to  be  paid  was  agreed  upon  with  tbe  insur- 
ance company,  they  made  out  the  check  to 
the  order  of  tbe  insured.  This  check  was 
sent  to  this  clerk,  who  obtained  plalntilTB 
indorsement,  without,  so  far  as  the  record 
discloses,  informing  him  that  the  agreement 
was  not  to  be  carried  out  by  his  employer. 
It  was  collected  by  defendant  Defendant, 
by  the  terms  of  the  agreement,  had  no  au- 
thority to  credit  It  to  plaintiff's  account  It 
could  not,  under .  an  agreement  to  receive 
part  of  the  amount  of  the  poHcy,  credit  the 
whole  of  it  on  the  claim.  As  relates  to  the 
auuiority  to  enter  into  the  agreement  the 
clerk's  act  cannot  be  approved  In  part  and 
disapproved  In  part.  Defendant,  not  having 
sought  to  disavow  the  act  of  the  clerk  In  so 
far  as  It  woe  beneficial.  Is  not  in  a  situation 
persuasively  to  urge  that  It  Is  not  bound  by 
the  clerk's  act  In  so  far  as  deemed  unfa- 
vorable. .It  cannot  Ignore  the  agreement 
"Qai  sentlt  com  mod  nm  sentire  debet  et  onus." 

We  pass  to  another  branch  of  the  case, 
viz.  plaintiff's  claim  for  damages  on  tbe 
gronnd  that  defendant  did  not  comply  with 
tbe  agreement  to  furnish  to  plaintiff  goods 
needed  by  him  to  resume  business.  Tbe  as- 
Mcted  conditions  are  too  ravue  and  Indeflnlt* 


to  enable  us  to  assess  damages.  The  amount 
to  be  advanced  was  not  mentioned,  nor  the 
time  within  which  goods  were  to  be  sold 
by  tbe  defendant  to  plalntUf.  Moreover,  tbe 
extent  of  plalntlfTs  business  is  not  shown; 
and  there  is  no  reason  to  infer,  with  any  de- 
gree of  c«alalnty,  how  much  or  how  Uttle 
plaintiff  would  have  earned  If  advances  tn 
goods  had  been  made  to  him.  This  claim  Is 
too  tmcertaln  to  form  the  bads  of  any  pan 
of  a  Judgment  allowing  damages. 

For  these  reasons,  It  Is  ordered,  adjudged, 
and  decreed  that  plaintiff  have  Judgment 
against  defendant,  condemning  it  to  return 
the  sum  of  1276.96  to  plaintiff,  and  to  that 
extent  tbe  Judgment  Is  amended.  In  all  oth- 
er respects  It  is  affirmed,  at  apprilee's  costs; 
but  reserving  to  defendant  the  right  to  re- 
cover from  plaintiff  all  amounts  due  It  by 
plaintiff. 

FR0V08TY,  J.,  takes  no  part 


iK»  La.) 

OOBUBN  V.  MURaAI>rS  LOUISIANA  *  T. 

R.  00.    (No.  13.912.) 
(Supreme  Court  of  LooisiBna.    &Iay  6,  1901.> 

CARRIERS-CONTRACT  OF  CARRIAOB— BKA- 
SONABLE  UMITATIONS. 

1.  The  purchaser  of  a  railroad  passenger  tick- 
et must  take  notice  of  tbe  time  Umitatioa  piiat- 
ed  or  stamped  on  the  face  of  the  ticket 

2.  A  limit  of  one  day  on  sttch  a  tkket  la  not 
unreasonably  short. 

(Syllabus  by  the  Court) 

Case  certified  from  court  of  appeals,  Fourth 

ctrcnit  parish  of  Iberia. 

Action  by  Jonas  L.  Cobum  against  Mor- 
gan's Ijoulslnna  A  Texas  Rsltroad  Company. 
Case  certified  from  court  of  appeals,  and  In- 
Btructlons  given. 

PROVOSTT,  J.  The  plaintiff  bongfat  from 
tbe  defendant  railway  company  an  ordinary 
ticket  for  passage  from  New  Iberia  to  Ope- 
loasas,  which  two  points  are  distant  from 
each  other  only  a  few  hours*  travel.  Fifteen 
days  after  purchasing  the  ticket,  plaintiff 
tendered  It  in  payment  of  bis  fare  on  one  of 
tbe  trains  of  the  defendant  company.  On 
the  face  of  the  ticket  was  printed  the  follow- 
ing: "Good  for  one  continuous  passage,  com- 
mencing only  on  date  stamped  on  back."  On 
the  back  of  the  ticket  there  was  stamped  the 
date  of  tbe  purchase.  The  craidoctor  refused 
to  receive  the  tlcKct  assigning  as  his  reason 
that  tbe  time  limit  had  expired;  and.  on 
plaintiff's  refusal  to  pay  fare,  he  ejected 
him  from  the  train.  Hence  this  suit  In  dam- 
ages for  a  wrongful  ejectment  The  cave 
comes  to  us  from  the  court  of  appeala  of  the 
Fourth  circuit  sitting  fbr  the*  parish  of 
Iberia,  the  judges  prc^Hmndlng  to  us  for  In- 
structions three  questions: 

Question  Flnt.  "Is  the  Ihnltation  of  oife 
day  on  an  ordinary  first-class  passenger  tick- 
et a  reasonable  regulation?^  Tbi»  court  hav- 
ing heretofore,  In  the  case  of  Bavlta^  t. 
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Railroad  Co.,  40  La.  Ann.  47,  S  Sooth.  SSI, 
announced  us  settled  law  tbat  a  railway  com- 
pany miy  place  a  time  Umlt  on  Its  pameuger 
tickets,  we  assume  that  this  qaestlon  relates 
not  to  the  reasonableness  of  placing  a  time 
Ilmtt  on  passenger  tickets,  but  to  the  reason- 
ableness of  a  time  limit  so  short  as  one  day. 
We  assume,  furthermore,  that  the  question 
has  reference  solely  to  the  time  within  which 
the  traveler  shall  set  out  on  bis  journey.  We 
are  not  Informed  by  the  record  what  were  the 
grounds  on  which  the  reaaonablenesB  of  this 
time  limit  was  Impugned  In  the  lower  court 
To  us  the  limit  appears  to  be  entirely  reason- 
aUe.  It  could  be  nnreastmable  only  If  )t 
were  adopted  without  any  useful  purpose  In 
view,  or  If  It  did  not  allow  the  traveler  suffi- 
cient time  in  which  to  buy  bis  ticket  and  take 
hla  train;  but  we  must  assume  that  it  has 
be«i  adopted  by  the  railroad  for  tbe  better 
management  of  Its  business,  and  It  seems  to 
allow  to  the  passenger  all  the  time  he  can 
possibly  need  to  buy  his  ttoket  and  take  bis 
train.  We  are  not  questitHied  as  to  whether 
the  limit  may  not  become  Inoperative  In  any 
^Iren  case  owing  to  special  drcumstances, 
and  as  to  that  we  bare  nothing  to  say. 

QiTestlon  Second.  "Is  the  buyer  of  sudi 
ticket  ebai^eil  with  knowledge  of  such  a 
limitation  by  the  fact  of  its  being  printed  on 
the  face  of  the  dcketr' 

Question  Third.  "Is  tbe  purchase  of  the 
ticket  a  contract  which  requires  that  the  rail- 
road company  should,  at  the  time  the  ticket 
Is  purchased,  give  the  purchaser  actual  knowl- 
edge of  tbe  limitation  In  order  to  bbid  him 
to  such  limitation?" 

These  two  questions  are  at  bottom  one. 
They  tnqiiire  as  to  tbe  nature  of  the  time 
llmttntton  on  passenger  tickets:  whether  ft 
Is  a  mere  matter  for  the  carrier,  to  regulate, 
—very  much  as  the  time  for  the  departure 
of  trains  Is,— or  whether  It  is  a  matter  of 
contract  between  the  passenger  and  the  car^ 
rler,  and  therefore  a  matter  the  provisions 
as  to  which  are  not  binding  on  the  paf<f;enger 
without  his  actual  knowledge,  and  his  con- 
sent, express  or  Implied.   We  think  the  llm- 
itatlou  Is  In  the  nature  of  a  mere  regulation, 
and  that  the  passenger  must  take  notloe  of  i 
It,  as  he  must  do  of  all  the  other  reason.ible  < 
rules  and  regulations  of  the  railroad  on  which  . 
be  travels.   Of  course,  before  the  passencrer 
can  be  expected  to  conform  to  the  carrier's 
rules  and  regulations,  these  rules  and  regiila-  j 
tlons  must  be  made  known  to  blm  In  anme  ' 
"way.    Mere  porting  of  notire  that  tlrkots  ' 
flife  limited,  without  printing  on  the  ticket, 
or  other  notiflcation,  has  been  held  by  the 
supreme  court  of  New  Hampshire  to  be  sufB- 
cient  to  bring  to  the  passenger  the  knowledge 
of  the  limitation,  so  as  to  make  the  Ilmlta- 
tlon  binding  on  him  (Johnson  v.  Rnllrond 
rorp.,  4fl  N.  H.  213,  88  Am.  Dec.  199>;  and 
this  decision  Is  referred  to,  apparently  with  ' 
approval,  by  text  wrltem.    But,  be  that  as  i 
tt  may.  certainly  a  limitation  printed  on  a  I 
tlck«t  Is  blDdlng  on  fhe  passenger.    As  to  I 


this  the  law  Is  well  settled.  "It  Is  now  defi- 
nitely settled  that  a  stipulation  In  a  ticket 
limiting  the  time  within  which  It  shall  be 
used  Is  valid  and  binding  on  the  passenger." 
Fetter,  Carr.  Pass.  p.  731,  par.  285,  citing 
a  number  of  cases.  "When,  on  its  face,  the 
ticket  Is  Issued  available  for  a  limited  time 
only,  the  holder  thereof  will  not  be  entitled 
to  passase  by  virtue  of  It  after  the' expiration 
of  the  time  specltled."  25  Aiu.  &  Eng.  Eac. 
Law,  p.  1003.  verbo  "Tickets  and  Fares."  "A 
railway  passenger  who  accepts  a  ticket  Is 
bound  by  its  terms  to  the  same  extent  as  If 
he  had  by  formal  agreement  entered  loto 
such  a  contract  with  the  company."  Gen. 
Dig.  (Am.  &  Eng.  Ann.)  verbo  "Carriers, 
Tickets,"  No.  73,  cltlug  a  number  of  cases. 
The  authorities  referred  to  In  the  record  as 
having  been  cited  by  plaintiff  to  the  contrary 
of  the  above  must  be  tead  lu  the  light  pf  a 
distinction  between  the  time  Umlt  on  a  ticket 
and  the  limitation  of  the  carrier's  liability 
under  his  contract  for  carriage.  When  so 
read,  the  authorities  In  question  are  found 
not  to  conflict  with  the  extracts  here  given. 
The  time  limit  on  the  ticket  Is  a  matter  of 
regulation  by  the  carrier,  of  which  the  pas- 
senger must  take  notice,  and  which  may  be 
brought  to  his  attention  by  being  merely 
printed  on  the  ticket;  whereas,  the  limita- 
tion of  the  legal  otillgatlons  of  the  carrier  is 
a  matter  of  contruct  between  the  carrier  and 
the  imssenger,  which,  lu  order  to  be  binding 
on  the  passenger,  may  have  to  be  shown  to 
have  been  brought  to  his  attention  at  the 
time  of  the  formation  of  the  contract  , 

We  answer  tbe  first  and  second  questions 
In  the  affirmative,  and  the  third  in  the  nega- 
tive. 

NICHOLLS,  C.  and  BLAXCHARD.  J., 
take  no  part  in  this  decision. 


nOS  La.) 

STATE  T.  VEILLON.    (No.  13.772.) 
(Supreme  Court  of  Louisiana.   May  6.  1901.) 

CZtlMINAL  LAW— KEMARKS  OF  JUDQB— TRIAL 

—SEPARATION  OF  JURY. 

1.  A  remark  by  the  jmtt,'p,  presiding  upon  a 
trial  for  mnrder,  referrins  to  the  calling  back, 
for  the  purposes  of  crosa-exaniination  1^  conn- 
eel  for  defeadant,  of  a  juror  who  had  been  ex- 
amined by  the  state  on  his  voir  dire  aud  told 
to  stand  aside,  that  "it  was  a  useless  cmi.suinp- 
tion  of  time,"  altbongh  perhaps  better  left  un- 
made, does  not  call  for  a  reveraal  of  the  vsr- 
dic-t,  imluss  there  is  good  reason  to  believe  that 
the  dofondnnt  has  bi'i-n  iajurod.  And  the  same 
thing  may  be  said  with  regard  to  inqulrlM 
made  by  the  preRiding  judge,  in  the  preoeace  of 
the  jury,  as  to  wliethf>r  the  defeadaot's  counsel 
would  waive  his  obji'i,tliius  with  regard  to  the 
matter  of  allowing  the  jurors  to  leave  their  fel- 
lows, accompanied  by  an  officer,  to  attend  to 
calls  of  nature.  There  is  no  neceKsity  for  con- 
sulting counsel  for  defeoduut  in  »ui.h  cases,  and 
it  is  better  that  it  should  not  be  done,  but, 
haviue  been  done,  the  netting  aside  of  tbe  ver- 
dict does  not  necessarily  follow. 

2.  To  allow  B  juror  to  separate  from  his  fel- 
low jurors  for  the  purposes  and  under  the  con- 
ditions as  stated  above  is  not  such  a  separation 
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falbi  withia  the  techDical  prohibitioa  of  the 
law,  and  does  not  of  itaelf  authonze  any  pre- 
■nmpUon  of  injary  to  the  accused. 

8.  Where  the  jury,  while  trying  the  accused, 
charged  with  murder,  aad  who  is  convicted  of 
Duujuaughter.  is  taken  by  the  officer  in  charge 
to  the  DoBt  office.  Id  order  that  one  of  the  jurora 
may  ontiifn  atamps,  and  while  there  one  of 
them  is  handed  a  newspaper,  which  has  oome 
thniuyrh  the  mail,  in  a  wrapper,  but  it  does  not 
appear  that  any  of  the  Jurors  are  spoken  to  by 
ontside  persons,  and  it  is  shown  by  the  testi- 
mony of  the  juror  in  question  that  the  paper  re- 
ceived by  him  was  a  daily  from  a  diatnnt  city, 
and  contained  no  ref^ence  to  the  cause  on  trial, 
and  there  is  nothing  to  show  injury  to  the  ac- 
cnsed,  the  facts  of  the  Jury's  going  to  the  post 
office,  and  of  the  delivery  of  the  paper  to  the 
Juror,  although  Irregulnrities  whini  are  to  be 
deprecated,  do  not  demand  the  reversal  of  the 
verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  pariah 
of  St.  Landry;  Edward  T.  Lewis,  Judge. 

Jules  Vellloa  was  convicted  of  manslaugh- 
ter, and  appeals.  Afflrmed> 

E.  B.  DubulBson,  for  appellant  Walter 
Gulon,  Atty.  Gen.,  and  R.  Lee  Garland,  DIst 
Atty.  (Lewis  Guion,  of  counsel),  for  the  State. 

MONROE,  J.  The  defendant,  having  been 
tried  for  murder,  was  convicted  of  maa- 
slaughter.  end  sentenced  to  fine  and  Impris- 
onment at  bard  labor.  His  case  is  presented 
to  this  court  by  means  of  two  bills  of  excep- 
tion and  a  motion  for  new  trial. 

From  bill  No.  1  it  appears  that  two  Jurors, 
being  examined  upon  their  voir  dire,  stated 
"that  they  had  formed  Used  opinions,  which 
would  require  strong  evidence  to  change," 
and  that  tbey  were  challenged  for  cause  by 
the  state.  The  presiding  Judge  thereupon 
remarked  to  the  defendant's  counsel  "that 
he  did  not  suppose  any  further  examination 
would  be  necessary,  and  told  the  jurors  to 
stand  aside."  Defendant's  counsel  did  not  at 
once  make  any  objection  to  this,  or  offer  to 
cross-examine  the  jurors,  who  accordingly 
withdrew.  Immediately  thereafter  the  coun- 
sel demanded  the  right  to  cross-examine,  and 
the  judge,  In  according  it,  remarked  that  "it 
was  a  useless  consumption  of  the  time  of  the 
court,"  to  which  remark  the  bill  was  reserv- 
ed, as  being  prejudicial  to  the  defense.  When 
the  jurors  were  recalled,  it  appears  that  the 
state  withdrew  Its  challenge,  and  that  after 
cross-examination  the  defense  accepted  one 
of  them,  and  he  served  upon  the  jury  by 
which  the  defendant  was  convicted.  There 
is  some  little  dlfiTerence  between  the  state- 
ments of  the  counsel  and  of  the  Judge,  as 
contained  in  this  bill,  but  It  Is  not  Important; 
and  the  version  as  given  above  Is  that  of  the 
judge,  to  whom.  In  such  matters,  the  court 
gives  the  preference.  We  think  that  the  re-» 
mark  complained  of  had  perhaps  better  have 
been  left  unmade,  but  there  is  nothing  in  the 
record  which  suggests  that  either  Its  purpose 
or  its  effect  was  to  prejudice  the  defendant's 
case.  It  therefore  affords  no  ground  for  the 
relief  sought. 

Bill  No.  2  was  taken  to  the  overruUng  of  a 


motion  for  new  trial  in  whlt^  the  following 
points  were  presented,  to  wit:  (1)  That  the 
verdict  was  contrary  to  the  law  Ukd  erl- 
dence.  (2)  The  point  covered  by  the  biU  No. 
1,  already  considered.  (3)  Because  oi  cer- 
tain irregularities  in  the  trial,  which.  It  is  aJ- 
ieged,  operated  to  the  Injury  of  the  accused, 
viz.:  "(a)  After  the  jury  was  impaneled, 
and  whilst  the  court  was  temporarily  at  re- 
cess, the  officers  having  them  [the  jurors]  in 
charge  permitted  them  to  separate,  without 
the  permission  of  the  court,  leaving  ten  of 
them  In  their  seats  In  the  jury  box,  aiid  tak~ 
log  two  of  them  to  the  water-clotets  in 
Court-House  Square,  about  forty  yards  from 
the  rear  of  the  couit  house;  the  court  room 
and  the  court  house  being  at  the  time  crowd- 
ed with  people,  (b)  That,  when  the  officer 
having  the  said  two  jurors  In  charge  return- 
ed with  them,  the  court  was  called  to  ord^r. 
and  the  said  officer  reprimanded  in  the  pres- 
ence of  the  jury;  and,  still  In  presence  of 
the  jury,  the  court  called  upon  the  attor- 
ney for  the  defendant  either  to  waive  their 
legal  rights  because  of  the  separation  afore- 
said, or  to  consent  to  the  discharge  of  the 
Jury;  that  the  attorney  announced  that  they 
would  do  neither,  but  would  insist  upon  their 
rights  in  the  premises;  that  thereupon,  on 
motion  of  the  district  atttnmey,  the  trial  waa 
proceeded  with,  (c)  During  the  adjoiimnieni 
of  the  court,  the  officer  having  them  [the 
Jury]  in  charge  permitted  them  to  have  ac- 
cess to  law  books  and  papers,  to  read  news- 
papers, to  go  to  the  post  office  in  bis  com- 
pany, and  to  call  for,  receive,  and  read  their 
mail,  (d)  After  the  separation  of  the  Jury 
as  aforesaid,  several  of  them  being  troubled 
with  loose  bowels,  and  tor  that  reason  hav- 
ing frequently  to  visit  the  closets  situated 
as  aforesaid,  the  court  on  such  occasions 
would  request  the  att<Mmey  of  the  defradant. 
In  the  presence  of  the  Jury,  to  consent  to  al- 
low such  Jurors  to  go  to  such  closets,  sepa- 
rate and  apart  from  tlielr  fellows,  and  upon 
the  refusal  of  said  counsd  to  comply  with 
said  request,  and  their  protest  against  being 
asked  to  do  so,  the  court  would  order  the 
whole  panel  to  go  to  said  closets  together: 
that  this  was  calculated  to  prejndlce  the  Jury 
against  the  defendant,  and  that  It  did  so  Is 
attested  by  the  fact  that  immediately  after 
the  trial  one  of  said  jurors  publicly  declared 
that  one  of  their  number  had  been  coenvd 
by  his  fellows  to  render  a  verdict  of  guilty 
that  was  rendered  in  this  case,  and  that  he 
(the  declarant)  had  agreed  to  convict  the 
defendant  on  general  principles,  and  without 
regard  to  the  evidence."  The  separation 
complained  of  affords  no  serious  ground  of 
complaint,  and  creates  no  presumption  of 
prejudice  to  the  accused.  The  jurors  who 
separated  from  the  others  in  order  to  visit 
the  closets  were  accompanied  by  an  officer, 
who  testifies  that  they  were  approached  1>t 
no  one  and  spoke  to  no  one,  while  the  other 
Jurors  remained  in  their  seats  in  the  pres- 
ence of  the  courL  "The  s^ratioa  irf  a  Jo- 
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to  tbe  aeparatlon  of  the  Jury,  to  tbe  extent 
nece^aiy  for  those  who  needed  to  do  bo,  to 
go  to  the  closets.  It  Is  certainly  to  he  re- 
gretted that  such  Inqnlrles  were  mad^  as  the 
counsel  who  Is  defending  a  person  on  trial 
for  his  life  ought  not  to  be  asked  by  the 
court.  In  the  presence  of  the  Jury,  to  waive 
any  rlgkt  or  supposed  right  pertaining  to 
his  client,  when  his  refusal  might  have  a 
tendency  to  put  him  In  an  attitude  of  antag- 
onism to  the  jurors.  But  a  careful  consid- 
eration of  the  case,  as  presented,  falls  to 
satisfy  us  that  the  defendant  sustained  any 
such  Injury  by  reason  of  the  matters  com- 
plained of  as  would  Justify  the  reversal  of 
the  verdict  The  defendant's  counsel  him- 
self states  that  the  last  time,  or  the  last  two 
times,  that  the  Jurors  asked  to  go  to  the 
cdoset,  the  judge  allowed  them  to  go.  ac- 
companied by  an  officer,  apart  from  the  other 
Jurors,  without  consulting  the  counsel  for  the 
defendant  This,  we  think,  would  have  been 
the  better  course  to  have  pursued  originally; 
but  the  fact  that  the  course  which  at  this 
distance  seems  the  best  Is  not  always  pur- 
sued In  the  trial  of  a  case  does  not  of  neces- 
sity imply  that  the  verdict  and  judgment 
reached  are  to  t)e  set  aside.  There  must  be 
satisfactory  reason  for  believing  that  Injury 
has  resulted  to  the  party  complaining.  The 
following  language,  used  by  this  court  many 
years  ago,  and  since  repeated,  may  be  ap- 
plied in  the  Instant  case,  to  wit:  "It  Is  the 
duty  of  the  courts  and  of  their  officers  to 
guard  08  far  as  poMlble  against  all  Irregu- 
larities In  their  proceedings.  Still,  they  win 
occur,  because  Mbunals  of  Justice,  like  an 
human  Institutions,  are  Imperfect  Some  ir^ 
regularities  are  of  such  gross  character  that 
a  prejudicial  effect  may  be  presumed.  We 
do  not  think  the  one  complained  of  was  of 
that  character."  State  v.  Bradl^,  6  La.  Ann. 
500:  State  v.  Harris.  84  La.  Ann.  120.  Judg- 
ment affirmed. 


GRANGKLL 

ror  from  his  fellows  in  the  Jury  room  by  go- 
ing thence  Is  not  a  ground  for  relief,  If  It 
la  shown  that  the  juror  was  not  subjected  to 
Improper  Influences.  *  *  *  The  presump- 
•tlon  will  not  be  Indulged  that  a  separated 
Juror  was  tampered  with  In  the  Immediate 
presence  of  tbe  officer  having  him  in  charge." 
12  Enc.  PL  &  Prac.  pp.  570-6r2;  State  v.  Tur^ 
ner,  25  La.  Ann.  573;  State  v.  Johnson,  SO  La, 
Ann.  821;  State  v.  Scanlan,  52  La.  Ann.  2068, 
28  South.  211.  Concerning  the  visit  of  the 
Sxiry  to  the  post  office,  the  evidence  shows 
that  they  were  taken  there  by  the  sheriff  in 
charge  at  the  request  of  one  of  the  Jurors,  In 
order  that  he  might  obtain  some  postage 
■tamps;  that  while  there  a  young  lady  clerk 
save  to  another  of  the  jurors  a  newspaper, 
in  a  wrapper,  which  she  took  from  his  box, 
or  the  box  of  some  one  whom  he  knew,  and 
which  the  juror  testifies  was  a  New  Orleans 
evening  paper,  that  contained  no  reference 
to  the  case  on  trial.  He  also  swears  that 
there  was  nothing  else  within  the  wrapper, 
and  that  be  received  nothing  else.  It  further 
appears  that  other  than  said  paper,  the  Ju- 
rors received  no  mall,  for  the  reason  that  the 
officer  declined  to  allow  them  to  do  so;  the 
delivery  of  the  paper  having  probably  taken 
place  before  his  attention  was  attracted.  It 
does  not  appear  from  tbe  testimony  which 
was  taken  that  the  jurors  upon  the  occa- 
sion in  question  spoke  to  any  one,  or  were 
spoken  to;  and,  while  the  Indulgence  was 
rather  unusual,  and  is  to  be  d^recated.  we 
find  absolutely  no  reason  to  suppose  that  it 
resulted  fn  any  Injury  to  the  defendant.  The 
charge  that  the  jury  was  allowed  law  books 
and  papers  and  newspapers  is  supported  by 
the  testimony  taken  on  the  trial  of  the  rule 
only  to  the  extent  as  already  mentioned,  and 
by  the  following  statement  of  tbe  defend- 
ant's counsel,  to  wit:  "On  the  last  day  of 
trial  I  came  Into  court  Just  after  the  doors 
were  opened.  The  Jury  were  In  the  court 
room.  In  charge  of  an  officer.  As  I  and  sev- 
eral others  walked  In,  they  proceeded  to- 
wards tbe  jury  box,  and  one  of  them  picked 
up  a  newspaper  lying  on  a  lawyer's  table, 
glanced  at  it,  and  dropped  it  In  the  manner 
of  one  who  had  i-ead  every  line  In  it,  includ- 
ing adTertlsements.  The  paper  appeared  to 
be  pretty  well  worn."  The  counsel  further 
testifies  that  he  took  tbe  paper  to  which  be 
refers  to  have  been  a  New  Orleans  paper, 
and  that  he  did  not  during  the  trial  see  any- 
thing in  any  paper  concerning  said  trial. 
And  In  this  statement  he  is  corroborated  by 
tbe  judge,  who  testifies  to  having  read  one 
of  the  New  Orleans  papers  and  the  local  pa- 
pei*B,.  wbicb  latter.  It  appears,  were  publish- 
ed weekly,  and,  as  we  Infer,  did  not  come  out 
during  the  trial.  We  conclude,  therefore, 
that  no  prejudice  to  tbe  defendant  is  shown 
in  connection  with  this  charge. 

The  remaining  ground  of  complaint  Is  that 
which  is  based  upon  the  Inquiries  made  by 
the  trial  judge  of  the  counsel  for  defendant 
88  to  whether  he  would  waive  bis  objections 


PKOVOSTY,  J.,  takes  no  part 


(106  La.) 

QRAXOELL  v.  TAYLOR.    (No.  iaS33.) 
(Supreme  Court  of  Louisiana.   Ma;  20,  IdOl.) 

APPEAL— JURISDICTION  OF  SUPREME  COURT. 

The  supreme  court  Is  without  jurisdictioa 
ratione  materia?  of  an  appeal  from  the  judg- 
ment of  a  district  court  which  perpetuates  na 
iajnaction  sued  out  by  a  jiidxnient  debtor  to 
restrain  the  seizure  of  his  notarial  fees  under 
t^iirni^hmeat  proceedings,  whea  the  fees  at- 
tempted to  be  seized  nmount  to  $2.")0,  and  Uie 
principal  of  the  debt  for  which  judgement  was 
rendered  in  tbe  ease  in  which  the  garnishment 
issued  was  for  $2,000. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court  parish  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  Joseph  D.  Taylor  against  Anna 
GrangelL  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Dismissed.  • 
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Cage.  Baldwin  ft  Grattft6«,  for  appellant. 
George  W.  Flynn,  for  appellee. 

NICHOLLS,  C.  J.  The  defendant  and  ap- 
p^lee  bas  moved  to  dismiss  the  appeal  tak- 
en by  the  plaintiff  herein  on  the  ground  that 
the  supreme  court  Is  "without  Jurisdiction 
ratione  materife  to  hear,  try.  and  determine 
this  case,  as  the  amount  involved  In  the 
original  suit,  or  fa  the  Judgment  appealed 
from,  does  not  exceed  the  sum  of  $2,000,  ex- 
clusive of  Interest,"  and  refers  the  court,  In 
support  of  the  motion,  to  article  85  of  the 
constitution  of  18&8.  The  case  Is  before  the 
court  on  the  following  agreed  state  of  facts: 
"In  the  above  matter  counsel  for  Mrs.  Anna 
Grangell,  wife  of  John  Graogetl,  and  coun- 
sel for  Joseph  D.  Taylor,  have  agreed  on  the 
foUowiug  statement  of  facts  as  those  nec- 
essary to. the  final  determination  of  the  is- 
sues raised  by  the  petition  for  injunction,  to 
wit:  First  That  Mrs.  Anna  Grangell  in 
this  case  has  obtained  against  Joseph  D. 
Taylor  a  Judgment  in  the  sum  of  two  thou- 
sand dollars  ($2,000.00),  with  Interest  and 
costs.  Second.  That  Joseph  D.  Taylor  Is  a 
notary  public  in  and  for  the  parish  of  Or- 
leans, duly  appointed  by  the  governor 
of  Louisiana,  commissioned,  and  qualified. 
Third.  That  Mrs.  Grangell  caused  to  be  Is- 
sued a  writ  of  fieri  facias,  and  thereunder, 
undor  supplemental  petition  In  due  form  of 
law,  sued  out  garnishment  process  against 
the  succession  of  Frank  Satimore.  No.  — 
of  the  docket  of  the  civil  district  court,  the 
Buccession  of  Mrs.  Mary  Segar,  No.  —  of 
the  docket  of  the  civil  district  court,  and  of 
Mrs.  Widow  Ann  Murphy,  No.  —  of  the 
docket  of  the  civil  district  court,  and  there- 
under seized  the  fees  allowed  Joseph  D.  Tay- 
lor for  services  as  notary  thereunder,  as 
follows:  The  succession  of  Satimore,  esti- 
mated at  $100.00;  the  succession  of  Segar, 
$7f).00;  the  Buct-esslon  of  Murphy,  estimated 
at  $75.00.  That  thereupon  the  injunction 
suit  herein  was  brought,  and  that  thereto 
the  CTception  of  no  cause  of  action  was  filed, 
and,  same  being  overruled  by  the  coiu-t.  the 
answer  herein  was  filed,  and.  the  matter  be- 
ing submitted  to  the  court  on  this  statement 
of  facts.  Judgment  was  rendered  in  favor  of 
Joseph  D.  Taylor,  pialutlff  in  injunction,  and 
against  Mrs.  Anna  Grangell  and  husband, 
defendants  in  Injunction,  and  from  that 
Judgment  this  appeal  is  prosecuted." 

Appellant  has  filed  no  brief.  We  are  not 
informed  on  what  theory  the  appeal  was 
taken.  On  the  statement  of  facts  submit- 
ted, this  court  Is  without  Jurisdiction.  The 
appeal  Is  dismissed. 

a05  La.> 

BAER  et  al.  t.  TKRHY  et  al.   (No.  13.S7.3.) 
(Supreme  Court  of  Louisiana.    May  0,  ]Ot>l.) 
AGENCY  OF  HUSB.\ND— LIABILITY  OF  WIFE- 
LAW  OF  DOMICILE. 
1.  It  is  held  that  dcfcnrlHDt's  husband  was 
acting  for  his  own- account,  aad  not  as  agent 


of  defendant,  fn  buying  the  mnlea  the  pnee  el 
which  la  sued  for. 

2.  If  by  Missouri  law  a  wife  may  bind  hn- 
self  for  a  debt  of  her  husband,  and  if  a  wiff 
while  residing  in  Missouri  does  so  bind  herself 
the  obligation  wUl  be  enforced  against  her  »it- 
er  she  becomes  a  resident  of  this  state. 

3.  Capacity  to  become  obligated  on  prosib- 
Bor7  notes  is  tested  by  the  law  of  the  dniiinK. 
not  by  the  law  of  die  place  where  the  aoiir* 
are  payable. 

(Syllabus  tqr  the  Court) 

Certiorari  to  court  ot  appeala»  SecMid  cir- 
cuit 

Action  by  Baer  Bros,  against  G.  C.  Ten; 
and  another.   Judgment  for  defendants 
affirmed  by  the  court  of  appeals,  and  pUit 
tlffs  apply  for  writ  of  certloiarl.  Judgmot 

affirmed. 

Hudson,  Potts  &  Bernstein,  for  appllt.'aiia 
Andrew  Augustus  Gunby,  for  respondents. 

PROVOSTY,  J.  The  husband  of  tbe  d^ 
fendant  bought  12  mules  of  the  plalntitTs  is 
Belleville,  III.,  and  for  $077.50  of  the  pri.-» 
gave  the  two  notes  of  himself  and  deft-n.- 
ant,  executed  in  St  Liouls,  Mo.,  and  reading. 
"We  promise  to  pay,"  and  for  $27  of  tte 
price  gave  a  note  executed  In  Belleville,  lit 
and  signed  by  himself  alone.  He  represeni- 
cd  to  the  plaintiffs  that  he  was  buying  tie 
mules  for  his  wife  and  as  her  a^ent  TL« 
petition,  after  alloging  the  sale,  without 
however,  stating  where  it  took  place,  usi 
after  alleghig  the  indebtedness  of  the  de- 
fendant for  the  purchase  price,  and  that  tte 
consideration  of  this  indebtedness  inured  u 
the  separate  benefit  of  defendant  and  of  bts 
paraphernal  property,  goes  on  to  allege  tkit 
at  the  date  that  the  sale  was  made  tiirt^ 
notes  were  given  by  defendant,  and  uii 
these  notes  are  annexed  to  the  petition  ta 
reference.  The  notes  are  not  expressly  eut- 
ed  to  have  been  given  for  the  purchase  price 
of  the  mules,  and  are  not  described.  exee[-T 
as  here  stated.  They  were  filed  with  the  pe- 
tition. Defendant  Is  sued  as  purchaser  cf 
the  mules,  not  as  maker  of  the  notes.  Siif 
Is  sued  as  a  Louisiana  wife,  bound  .  for 
price  of  movables  purchased  by  her  for  i> 
separate  benefit  of  herself  and  her  para- 
phernal property,  not  as  a  Missouri  wif- 
)>ound  on  notes  executed  by  her  in  tbe  stsie 
of  her  domicile  for  a  debt  of  her  hnsban-l 
The  petition  contains  not  a  word  of  atiesi- 
tion  of  the  laws  of  Missonrl,  or  of  the  nutei 
having  been  executed  while  defoidaiit 
a  resident  of  Missouri. 

These  things,  in  order  to  be  proved,  bs-1 
to  be  alleged,  and  tn  this  we  agree  with  if 
fcndant's  counsel.  But  we  differ  with 
able  and  learned  counsel  in  tais  ctrnteDtlt-'ii 
that,  because  the  notes  are  made  payahl-' 
in  Louisiana,  the  capacity  of  the  defeodaiit 
to  make  them  must  be  tested  by  IxHiisiBU 
law.  Capacity  to  contract  ia  tested  by  li* 
law  of  the  domicile.  Kor.  Int.  St.  Iaw.  p. 
2ti3.  Nor  do  we  agree  with  tbe  coousd$ 
contention  that,  aasumlng  defendaot  u»  taan 
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been  uable  on  the  notes  before  she  ceme  to 
tbls  state,  the  law  of  tbia  state,  prohibiting 
wlvefl  from  binding  themeelrea  Cor  the  debts 
ot  their  huabsuda,  precludes  recovery  agalost 
ber.  That  law  Is  aatlafled,  and  its  wh^ 
object  aud  purpose  is  accompUshed.  when 
Louisiana  wives  are  protected  against  bind- 
ing themselves  lor  the  debts  of  their  hus- 
bands. This  protection  Is  not  extended  to 
Missouri  wives,  and,  if  these  bind  themselves 
[D  the  state  of  their  domicile  for  the  debts 
of  their  huslHiuds,  they  cannot  be  permitted 
to  come  to  this  state  to  be  divorced  from 
their  obligations.  When  defendant  crossed 
our  boi'ders  as  an  immigrant  to  our  soil,  the 
debt  was  already  h^s,  and  it  has  continued 
to  be  such.  There  is  nothing  In  the  atmos- 
phere of  Louisiana  law  and  Xjouisiana  Juris- 
prudence to  dlaint^crate  or  dissolve  valid 
obligations.  To  such  It  Is  a  healthful  and 
bracing  atmosphere. 

Is  defendant  bound  as  purchaser  of  the 
mules?  At  the  time  of  the  purchase  of  the 
mules  and  of  the  execution  of  the  notes  de- 
fondnut  and  ber  husband  lived  in  St  Louis, 
Mo.  They  each  owned  a  plantation  In  Lou- 
isiana, near  Monroe.  The  defendant's  plan- 
tution  was  in  charge  of  renters,  who  sup- 
Iilietl  themselves  and  owned  their  own  teams. 
l>erciidant's  control  and  mauagement  of  the 
plantation  consisted  in  being  owner  of  it, 
and  In  receiving  the  rent  after  the  local  bank 
bad  collected  It.  The  husband  of  defendant 
-^voiild  come  to  Louisiana  every  spring  to 
see  after  bis  own  plantation,  and  would  inci- 
deutally  attend  to  taking  the  rent  notes  from 
the  defendant's  tenants,  who  were  the  same 
from  year  to  year,  and  in  depositing  these 
notes  in  the  local  hank.  The  12  mules  were 
eonsi^ied  by  the  husband  to  a  merchant  in 
Monroe  with  whom  he  was  dealing,  and  were 
placed"  in  a  livery,  and  there  were  taken  by 
tenants  from  both  plantations,  by  arrange- 
ment made  with  the  husband  6  of  the 
mules  going  to  defeudnnt's  tenants.  These 
tenants  had  good  credit  with  the  local  iner- 
chaats,  and  nothing  shows  that  there  was 
nny  necessity  for  the  defendant  to  get  mules 
for  them,  or  that  the  mule  trnnsaetioo  was 
not  a  venture  ot  the  huslmud'a  on  liis  own 
private  account.  The  defendaut  testifies 
that  she  did  not  buy  the  mules;  that  ber  hus- 
band bought  them  for  his  own  account;  that 
she  bad  nothing  to  do  with  the  transaction; 
that  her  husband  was  not  her  agent.  From 
these  facts  there  Is  but  one  possible  con- 
clusloo,  and  that  is  that  the  husband  was 
not  the  agent  of  defendant  In  the  purchase 
of  the  mules.  His  saying  to  plaintiffs  that 
he  was  her  a^eut  did  not  make  him  so.  The 
statements  did  not  emanate  from  the  de- 
fendant, and  were  not  in  the  nature  ot  ad- 
missions, and.  whea  sought  to  be  proved  by 
the  witnesses  who  heard  them,  were  merely 
liearsay.  and  were  properly  objected  to  on 
that  ground.  The  Judgment  of  the  court 
of  appeals  Is  affirmed,  with  coats  In  both 

COUltSb 


(ICS  La.) 

GALHOUN  V.  TOWN  OF  OOI^AX. 
(No.  18.88T.) 
(Supreme  Court  of  Louiriana.   May  6,  1901.) 

DEDICATION  OF  8TRESTS. 
Where  streets  and  lots  and  blo«ks  appear 
on  the  map  of  an  incorporated  town,  a  dona- 
tion of  the  lots  and  blocks  by  an  act  wherein 
they  are  designated  dmply  by  the  numbers  they 
bear  on  the  map  operates  a  dedication  to  the 
public  of  the  streets  on  which  the  lots  and 
blocks  abut. 
(Syllabus  by  die  Court) 

Appeal  from  Judicial 'district  eonrt,  parish 
of  Grant;  Wilbur  F.  Blackman,  Judge. 

Action  by  Mary  Earl  Taylor  Cslhomi 
against  the  town  of  Colfax.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

White  &  Thombm,  for  appellant  John 
A.  Williams,  for  appeUe& 

PROVOSTT,  J.  This  suit  Involves  the 
right  of  the  town  of  Colfax  to  open  for  pub- 
lic use  certain  streets  figuring  on  the  map 
of  the  town.  The  town  notified  phUntlff  to 
remove  her  fences  from  these  streets,  and 
plaintiff  countered  by  this  suit,  enjoining  the 
town  from  trespassing  on  ber  land.  Plain- 
tiff claims  that  the  alleged  streets  are  not 
streets,  but  part  and  parcel  of  her  land. 
The  defendant  town  avers  that  the  streets 
in  question  have  heretofore  been  dedicated  to 
the  public,  and  that  plaintiff  Is  not  ovnier 
of  them.  PlalDtifTs  only  title  is  by  dona- 
tion from  her  mother,  Mrs.  Calhoun.  In 
the  act  evidencing  this  donation,  the  iwop- 
erty  given  Is  stated  to  be  lots  and  blocks 
In  the  town  of  Colfax.  The  lots  and  blocks 
are  not  otherwise  designated  or  Identified 
than  by  number.  The  numbers  are  not  ez- 
pre^ly  stated  to  be  those  of  the  town  map. 
but  they  are  such  in  point  of  fact,  ana  would 
otherwise  be  absolutely  meaningless.  Such 
a  description  is  as  specific  as  a  description 
can  be,  and  by  specUlcaUy  including  only 
the  lots  and  blocks  It  specifically  excludes 
the  streets.  Hence  the  streets  did  not  pass 
to  plalntur,  and  unless  the  donor,  Mrs.  Cal- 
houn, retained  them  to  herself,  they  passed 
to  the  public  by  dedication.  It  Is  Incon- 
ceivable that  Mrs.  Calhoun  should  have  re- 
tained ownership  of  this  network  of  streets; 
therefore  the  Inference  Is  irresistible  that 
she  dedicated  the  streets  to  the  public.  The 
law  is  well  settled  that  "a  sale  of  lots  vrltb 
refereuce  to  a  plat,  showing  a  subdivision, 
defining  streets,  squares,  etc.,  or  describing 
lots  as  bounded  by  streets,  will  amount  to 
an  immediate  and  irrevocable  dedication  of 
the  latter,  binding  upon  both  vendor  and 
vendee."  2  Dill.  Mun.  Corp.  (3d  Ed.)  par. 
e40;  Lafitte  v.  City  of  New  Orleans.  52  la. 
Ann.  2099.  28  South.  327.  A  conveyance 
donation  must  be  held  to  have  the  same 
effect  as  a  sale,  the  underlying  principle  be- 
ing the  same. 

Furthermore,  the  streets  In  questloD  bad 
been  dedicated  to  the  public  previous  to  this 
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don.itlon  to  plaintiff.  Mrs.  Calhoun  herself, 
thf  donor,  had  acquired  under  a  deacriptlon 
lij  lots  and  blocks;  and  In  the  deed  to  her 
not  on\j  the  lots  and  blocks  are  expresslr 
stated  to  be  those  of  the  town  map  In  ques- 
tion, but  tJfB  map  li  expressly  stated  to  be 
official. 

Plaintiff's  counsel  have  pressed  with  great 
force  the  argument  that  the  description  by 
lots  and  blocks  was  resorted  to  merely  for 
couTenlence.  and  that  the  above-mentioned 
transfers  were  Intended  to  be  by  area.  The 
at^ment  may  apply  to  a  certain  act  of  par- 
tition also  relied  on  by  the  town  to  show 
dedication,  but  when  applied  to  the  act  of 
donation  It  goes  against  the  plain  facts. 
Judgment  affirmed. 


(106  Le.) 

WOODS  et  al.  v.  OARENORO  SUGAR-MFG. 

<X>.    (No.  18,715.) 
(Supreme  Gonrt  of  Louisiana.    May  6,  1001.) 
VENDOR'S  LIEN— PURCHASE  OP  PROPERTY- 
ASSUMPTION  OP  DEBTS. 

1.  The  purchaser,  as  such,  of  a  soffar-refinery 
outfit  and  plant,  who  assumes  payment  of 
claims  secured  by  vendor'a  lien  upon  the  ma- 
chinery, has  no  greater  right  to  contest  and 
repudiate  such  claims  than  his  vendors  had. 

2.  If  they  would  be  bound,  under  the  drcum- 
stances  existing  at  the  time  of  sale,  to  meet  the 
obligation  of  the  lien,  so  must  he  meet  It. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  dlstrtct  court,  parish 
of  Lafayette;  Conrad  De  BalUtm,  Judge. 

Action  by  B.  D.  Woods  &  Sons  against  the 
Garencro  Sugar-Manufacturing  Company.  S. 
Gnmbel  &  Co.  and  Jules  Jeanmaru  filed  op- 
positions to  account  of  receiver,  and  the  lat- 
ter  prosecutes  this  appeal.  Affirmed. 

0.  H.  Moutou  and  Kenneth  Balilio,  for 
appellant  Jules  Jeanmai-d.  Charles  D.  Caf- 
fery,  for  appellee  John  H.  Murphy. 

BLANCHARD,  J.  At  the  suit  of  plaintiffs 
a  receiver  was  appointed  to  defendant  com- 
pany, the  latter  being  in  insolvent  or  em- 
barrassed circumstances.  8,  Gnmbel  &  Co. 
were  mortgage  creditors  of  the  company  for 
a  large  amount.  The  receiver  provoked  a 
sale  of  all  the  property  to  pay  the  Gumbel 
debt  and  other  debts.  At  this  sale  Gumbel 
&  Co.  became  the  purchasers  of  the  property, 
movable  and  immovable,  constituting  the 
plant  of  the  company.  Before  the  sale  took 
place,  John  H.  Murphy  presented  a  petition 
to  the  district  court,  setting  forth  the  in- 
debtedness of  the  company  to  him  In  the  sum 
of  $.'J,74<>.2;i,  representing  the  price  of  certain 
machinery  which  be  had  sold  it,  and  which 
had  been  placed  in  the  refinery,  and  had  be- 
come part  of  its  plant.  He  averred  he  had 
not  been  paid  the  amount;  that  promissoi-y 
notes  had  been  given  him;  that  he  bad  the 
vendor's  privilege  upon  the  machinery  thus 
sold;  that  care  had  been  taken  to  preserve 
the  same;  and  tbat,  to  protect  and  conserve 
bis  rights,  It  was  necessary  the  machinery 


In  which  he  was  Interested  should  not  be 
sold  confusedly  with  the  mass  of  other  pn>[H 
erty,  but  should  be  appraised  separately,  and 
sold  separately.  He  prayed  for  separate  ap- 
praisement, and  for  an  orAer  to  the  sheriff 
to  sell  the  machinery  la  question  separatd; 
from  the  other  property  inclnded  in  tbe  order 
of  sale,  and  to  retain  the  proceeds  tbemrf 
in  bis  bands  until  the  further  ord^  ol  tlie 
court.  The  judge,  consld^ng  that  a  sepa- 
rate sale  of  the  machinery  upon  which  th« 
plaintiff  claimed  the  vendor's  privilege  wooU 
Impair  the  refinery  and  destroy  Its  nsefiti- 
ness,  refused  to  order  Its  separate  sale,  hot 
did  order  its  separate  apin^semeat,  and  di- 
rected the  sheriff  to  require  of  the  pnrchaser 
a  bond  and  surety.  In  an  amount  equal  to 
that  claimed  by  the  petitioner,  to  secure  pay- 
ment to  the  hitter  of  such  sum  as  be  might 
be  decreed  entitled  to  out  of  tbe  proceeds 
of  the  sale.  Having  sold  tbe  property  oo- 
der  these  circumstances,  and  otherwise  got- 
ten ready  for  his  settlement,  the  receiver 
filed  his  final  account  of  the  classification  and 
distribution  of  proceeds  among  tbe  crediton. 
He  placed  John  H.  Murphy  on  this  account 
as  a  privileged  creditor  on  movables  sold  witb 
the  plant,  but  separately  appraised,  and,  fig- 
uring tbe  separate  appraisement  as  .1156 
cent,  of  tbe  appraisement  of  the  whole,  be 
put  him  down  as  entitled  to  that  percenta^p 
of  the  proceeds,  or  to  the  sum  of  f2,433.<». 
Gumbel  &  Co.  opposed  this  Item  of  tbe  ac- 
count on  various  grounds,  and  took  an  ordn 
of  appeal  from  the  Judgment  allowing  tbe 
same,  but  have  not  prosecuted  this  appMl 
and  do  not  appear  in  this  court  by  eouDs<i 
or  by  brief.  They  may,  therefore,  be  con- 
sidered as  eliminated  from  the  case.  F^O- 
lowlng  their  purchase  of  the  property  erf  the 
compsny,  Gumbel  &  Go.  sold  the  whole  outSt 
to  Jules  Jeanmard,  without  warranty^  not 
even  for  the  return  of  the  purchase  price,  and 
tbe  purchaser  assumed  payment  of  all  v>l:<l 
claims,  supported  by  legal  liens  and  privl- 
leftes,  resting  on  the  property.  Prom  this  it 
appears  that  the  only  person  of  Interest  re- 
maining to  contest  the  claim  and  lien  assert- 
ed by  Murphy  Is  Jeanmard;  for.  If  the  same 
be  sustained,  he  must  satisfy  it,  under  the  as- 
sumption aforesaid.  Accordingly,  JeanmaM 
appeared  In  the  ease,  and  opposed  the  al- 
lowance of  Murphy's  claim  and  privilege.  « 
the  same  appeared  upon  the  account  of  tlie 
receiver.  The  grounds  of  his  opposition,  in 
brief,  are:  That  nothing  Is  due  him:  that 
the  machinery  he  furnished  the  manufactur- 
ing company  was  worthless,  and  failed  to  do 
the  worlt  re<iulred  of  it;  that  there  was  this 
a  breach  Of  warranty  under  which  same  ws? 
purchased;  that  extensive  repairs  were  re- 
quired upon  it,  and  were  made  at  tbe  ex- 
pense of  the  company;  that  it  was  only  hy 
reason  of  such  repairs  that  the  companr 
were  enabled  to  do  anything  with  the  njachia- 
ery;  that  the  separate  appraisement  made  c* 
the  machinery,  prior  to  tbe  receivership  salt 
was  excessive,  ax  partem  not  binding  upos 
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those  Interested  In  opposing  same,  and  was 
made  without  examination  of  the  machinery; 
that  there  was  coUuslou  between  Murphy  and 
Von  Phul,  the  manager  of  the  company,  to 
defraud  the  latter  In  the  purchase  of  the 
machinery;  and  that  the  giving  of  the  notes 
by  the  company  to  Murphy  for  the  price  of 
the  machinery  was  a  fraud  upon  the  com- 
pany, and  upon  the  minority  stockholders, 
brought  about  by  Von  Phul,  who  owned  and 
controlled  a  majority  of  the  stock.  This  op- 
position of  Jeanmard  was  not  presented  un- 
til after  the  trial  of  the  Issues  joined  by  the 
oppositions  filed  to  the  receiver's  account  had 
been  commenced.  Counsel  for  Murphy  op- 
posed Its  filing  on  the  ground  that  It  came 
too  late,  and,  further,  that  Jeanmard  was 
without  right  of  action  or  Interest  In  the 
premises,  and  from  an  adverse  ruling  reserv- 
ed «  bill  of  exceptions.  From  a  Judgment 
rejecting  his  opposition,  and  sustaining  the 
claim  and  Hen  of  Murphy,  Jeanmard  prose- 
cutes this  appeal. 

Ruling:  It  is  not  considered  necessary  to 
pass  upon  the  point  raised  In  the  bill  of  ex- 
ceptions taken  by  counsel  of  Murphy  to  the 
trial  court's  ruling  allowing  the  opposition  of 
Jeanmard  to  be  filed.  The  case  is  against 
the  opponent  on  Its  merits,  and  it  were  bet- 
ter to  decide  It  on  its  merits.  Th^  case  turns 
upon  facts.  There  is  no  question  of  law  in- 
volved. The  machinery  in  question  was  pur- 
chased In  the  year  18d7.  It  was  placed  in 
position  In  the  refinery,  and  used  In  the  grind- 
ing season  of  that  year.  Payments  were 
made  upon  the  purchase  price,  but,  a  con- 
siderable balance  remaining  unpaid,  the  presi- 
dent of  the  company,  acting  by  authority  of 
the  board  of  directors,  to  cover  this  balance, 
and  to  cover  amounts  due  for  other  ma- 
chinery, executed  and  delivered  to  Murphy  In 
August  1898,  three  promissory  notes,  each 
for  11,182.15,  payable,  respectively,  at  tour, 
five,  and  six  months  from  date.  The  evi- 
dence shows  that  the  main  trouble  witb  the 
machinery  was  experienced  In  the  first  grind- 
ing season.  Murphy  seems  to  have  met  all 
the  demands  made  upon  him  for  repairs  and 
replacement  of  parts,  and  tliereafter,  when 
another  grinding  season  was  approaching, 
with  full  knowledge  of  all  the  facts,  witl^ 
full  knowledge  of  the  merits  and  demerits 
of  the  outfit,  the  company  adjusted  accounts 
with  Murphy,  and  liquidated  his  claim  by 
giving  him  the  notes  referred  to.  The  ma- 
chinery was  used  In  the  seasons  of  1898 
and  1800,  and  liability  of  the  company  to 
Murphy  on  the  notes  he  held  was  repeated- 
ly aclinowledged  In  letters  to  him  written  by 
the  officers  of  the  company.  After  all  this, 
It  Is  idle  to  say  that  the  company,  if  it  bad  re* 
mained  a  going  concern,  could  have  success- 
fully defeated  Murphy's  recovery  of  the 
notes,  and,  if  it  could  not,  neither  can  Jean- 
mard, who  stands  before  the  court  merely  as 
a  subsequent  purchaser,  and  at  secondhand 
at  that,  of  the  plant  and  outfit  of  the  com- 
pany*  with  assomptloa  of  whatever  liens  on 


the  property  that  would  have  been  enfprce- 
able  against  It  in  the  hands  of  the  company. 
He  does  not  appear  before  the  court  In  the 
capacity  of  creditor  of  the  company,  but  only 
as  having  an  interest  to  oppose  Murphy's 
claim,  because  of  the  fact  that  he  purchased 
the  property  upon  which  Murphy  asserts  a 
privilege.  His  case,  as  presented  by  his 
pleadings.  Is  not  made  out  in  any  of  the  par- 
ticulars therein  contained.  The  Judgment  ap- 
pealed from  iB  found  correct;  and  the  same  la 
accordingly  aflirmed. 


(105  La.) 

BARBE:R      WATSON.    (No.  1S,804.)1 
(Supreme  Conrt  of  Louisiana.   April  1,  1801.> 

COHHUNITT  ESTATES- RIQHTa  OF  WIDOW- 
PRESERVATION. 

1.  One  who  occupies  the  position  of  widow 
In  community  and  sole  belr  ab  intestato  has 
such  an  interest  in  the  property  of  the  com- 
munity which  had  existed  between  her  deceas- 
ed husband  and  herself  as  to  entitle  her,  in  de- 
fault of  the  appointment  of  any  one  charged 
with  that  dnty,  to  Invoke  the  aid  of  the  court 
for  its  preservation. 

2.  And  where,  in  such  a  case,  having,  in  the 
capacity  of  widow  and  heir,  instituted  a  suit 
and  caused  such  property  to  be  seized,  the 
plaintiff  is  thereafter  appointed  administratrix, 
and  makes  herself  a  party  to  such  suit  in  that 
capacity,  there  Is  no  substitution  of  a  new 
plaiotiff,  but,  in  so  far  as  the  succession  is  con- 
cerned, merely  the  substitution  of  a  representa- 
tive formally  authorized  for  one  whose  author- 
ization, though  sufficient  for  the  purpose,  waa 
informal. 

(SyiiabQS  by  the  Court) 

Certiorari  to  court  of  appeals.  Second  dr- 

cult. 

Action  by  Clara  Barber  against  Woodley 
Watson.  Judgment  for  plaintiff,  and  defend- 
ant applies  for  writ  of  certiorari  to  the 
court  of  appeals.  Denied. 

Andrew  Ai^ciistus  Onnby,  for  applicant. 
Madison  ft  Madison,  for  respondent. 

MONROE.  J.  We  are  asked  to  review  a 
Judgment  of  the  court  of  appeals  for  the 
Second  circuit  based  upon  the  following 
facts  and  pleadings,  to  wit:  Thomas  Barber 
died  Intestate  in  the  parish  of  Morefaonse  In 
Jnly,  1809,  leaving  Clara  Barber  as  hler 
widow  in  commnnlty  and  eole  heir;  and 
shortly  thereaftw  she  was  sent  into  possea- 
sion  of  his  estate  by  an  ex  parte  Judgment, 
upon  her  petition  to  that  effect  Thereafter 
Woodley  Watson  applied  for  the  administra- 
tion of  said  estate,  and,  hla  application  hav- 
ing bem  denied,  he  ai^aled  from  the  Judg- 
ment; and<  he  and  Amertens  Watson  also 
ai^Bled,  devolntlTely,  from  the  jodgniMit 
putting  Clara  Barber  In  posaesBlon.  The 
two  appeals  were  heard  In  this  court  and  It 
was  held  that  an  administration  should  have 
been  ordered,  bnt  that  as  between  Clara 
Barber  and  Woodley  Watson,  the  former 
was  entitled  to  such  administration;  and 
the  judgment  so  rendered  by  tbia  court  be- 

^Rebearlnc  denied  May  ».  UOt 
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•came  final  in  March,  1900.  27  South.  S63. 
Pending  the  saJa  appeals,  however,  Clara 
Barber,  appearing  in  the  capacity  of  widow 
in  community  and  heir  oC  Thomas  Barber, 
filed  a  suit  in  the  district  conrt  claiming 
that  the  community  which  had  existed  be- 
tween  herself  and  her  deceased  husband 
was  interested  in  a  certain  lot  of  cotton, 
which  had  been  raised  upon  the  share  sys- 
tem, and,  making  the  allegations  otherwise 
required,  had  caused  said  cotton,  amounting 
to  about  10  bales,  to  be  seized  under  a  writ 
of  sequestration.  To  this  proceeding  the  de- 
fendant therein,  Woodley  Watson,  filed  an 
exception  to  the  effect  that  the  plaintiff 
had  not  been  legally  recognized  as  the  sole 
heir  of  Thomas  Barber,  and  was  merefore 
without  Interest  or  capacity  to  prosecute  the 
flult.  But  before  any  action  had  been  taken 
upon  said  exception  the  Judgment  berein- 
Ijefore  referred  to  was  rendered  by  this 
court.  Oara  Barber  thereupon  qualified  as 
administratrix  of  the  succession  of  Thomas 
Barber,  and  In  that  capacity  made  herself  a 
party  to  the  pending  suit  against  Woodley 
Watson,  and  asked  that  Judgment  be  ren- 
dered therein  as  prayed  for  In  the  original 
petition ;  and,  Watson's  exception  having 
been  overruled,  he  answered  to  the  merits, 
and  there  was  a  trial  and  judgment  for  the 
plaintiff,  maintaining  the  writ,  and  declar- 
ing her  to  be  entitled  to  .  i  bales  of  the  cot- 
ton seized.  From  the  Judgment  so  rendered, 
the  a^ellant  appealed  to  the  court  of  ap- 
peals, where  said  Jiid^rment  was  affirmed, 
and  It  Is  the  action  last  mentioned  that  we 
are  asked  to  review. 

The  proposition  of  the  learned  counsel  for 
the  fqipUcant  Is  that,  the  suit  having  been 
lironght  by  Clara  Barber  as  widow  In  com- 
munity and  heir,  her  subsequent  appearance 
as  administratrix  was  the  substitution  of  a 
new  party  platutiff,  for  which  there  is  no 
authority  In  law,  and  hence  tliat  the  Judg- 
ment of  the  district  court  should  hare  been 
reversed  and  the  suit  dismissed.  We  are 
unable  to  concur  In  this  view.  Clara  Bar- 
ber, whether  as  widow  in  community  or  as 
heir  of  Thomas  Barber,  and  irrespective  of 
any  recognition  which  she  may  have  re- 
delved  by  the  judgment  of  the  district  court 
putting  her  in  possession,  had  such  an  In- 
terest In  tfie  property  of  the  community 
which  bad  existed  between  her  devetised 
husband  and  herself  as  entitled  her,  in  de- 
fault of  the  appointment  of  any  one  charged 
with  that  duty,  to  Invoke  the  aid  of  the  court 
for  its  preservation.  And,  quoad  ber  acts  In 
that  liehatf,  so  long  as  they  were  merely  ad- 
ministrative and  consei-vatory,  she  may  be 
eaki  to  have  represented  the  succession,  and 
to  have  continued  to  represent  it,  subject, 
no  doubt,  to  certain  personal  liability,  until 
a  representative  formally  authorized  by  the 
court  appeared  to  take  her  place.  That  the. 
case  was  somewhat  urgent  appears  from  the 
following  statement  which  we  flud  in  the 
^•pinion  of  the  court  of  appeals,  to  wit:  "Oa 


the  merits,  the-  defendant's  own  testSnKmy- 
shows  that  there  were  abundant  grounds  far 
the  writ  to  issue,  as  tie  was  using  all  dili- 
gence to  gin  and  sell  the  property,  to  pay 
his  own  debts  with  It  or  pocket  it."  Under 
these  circumstances,  we  think  that  the  anb- 
sequeut  appearance  of  Clara  Barber  in  her 
capacity  of  administratrix  was  not  the  mb- 
stltution  of  a  new  plaintiff,  but,  rather,  tbe 
appearance  of  an  original  plain  tiff,  tbrong-b 
a  representative  whose  authority  was  formal- 
ly conferred,  whereas  the  authority  of  the 
representative  by  whom  the  snit  was  ta^wight 
had  resulted  from  the  necessity  of  the  situa- 
tion and  was  Informal. 

We  find  no  error  In  the  jndgifiait  com- 
plained of.  It  Is  therefore  ordered,  adjudg- 
ed, and  decreed  that  the  preliminary  order 
herein  Issued  be  avoided  and  annulled,  and 
that  this  application  be  denied,  at  the  costs 
of  the  applicant. 

PROVOSTY,  J.,  takes  no  part;  this  ease 
having  been  submitted  prtw  to  bis  taking 
his  seat  on  this  bench. 


(105  La.) 

ABNBY  T-TEXARKANA,  S.  &  X.  R.  00. 
(So.  18.781.) 
(Supreme  Conrt  of  Louisiana.    May  6.  1901.) 
BXPROPRrATION— ADEQUATE  COMPENSATION' 
—BENEFITS. 

1.  In  an  expropriation  suit  the  owner  is  enti- 
tled to  adequate  compensation.  While  «reat 
wciKht  is  due  to  the  verdict  of  the  jury,  both 
the  trial  judge  and  the  appellate  court  must  be 
satiKfied  that  the  amount  allowed  Is  eqaal  to 
the  value  of  the  land  expropriated.  Hie  evi- 
deace  of  witoesaea.  taken  as  a  whole,  the  value 
of  lands  of  the  vicinity  expropriated  in  other 
suits,  and  the  price  paid  for  the  land,  and  all 
facts  and  circnmstancea  considered,  sustain  a 
decree  for  a  larger  amount  tiian  that  heretofore 
allowed. 

2.  The  jnrora,  after  having  heard  the  testi- 
mony reKardinft  the  number  of  acres  of  cotton 
destroyed,  fixed  it  at  less  than  daimed.  Thdr 
estimate  of  the  loss  Is  taken  as  correct. 

3.  The  other  claims  of  plaiatiEE  for  damages 
are  considered  as  offset,  as  far  as  plaintiff  may 
have  nny  right,  by  the  increase  In  value  of 
plaintiff's  plantation  brought  about  by  the  con- 
Htruction  and  operatloo  of  the  defendant's  rail- 
road. 

•  tSyllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Caddo;  A.  D.  Land,  Judge. 

Action  by  S.  it.  Abney  against  the  Tex- 
arkana,  Shreveport  &  Natchez  Railroad  Com- 
pany. Judgment  for  plaintiff  for  less  than 
the  amount  d^nanded,  and  she  appeals. 
Modified. 

J.  Henry  Shepherd,  for  appellant.  Leon- 
ard, Randolph  &  Bendall,  for  appellee. 

BKEAUX,  J.  Plaintiff  appeals  from  a 
verdict  and  Judgment  In  her  favor  for  the 
sum  of  $427.20  on  the  ground  that  the 
amount  Is  unequal  to  the  sum  to  which  she 
is  entitled.  This  sum  was  allowed  to  plain- 
tiff f(»  a  right  of  waj  oonalstlng  of  a  strip 
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of  gTotind  60  feet  wide,  niuulDK  througb  her 
plantation,  and  100  feet  wide  at  the  swltcli, 
for  a  distance  stated  in  the  Judgment.  She 
sets  forth  that  by  the  expropriation  she  lost 
the  cotton  which  had  been  planted  on  the 
laud,  which  she  values  at  $160.  She  claims, 
in  addition,  4  bales  of  cotton  which  she 
avers,  defendant  destroyed  by  hauling  over 
her  other  cultivated  lands.  She  further 
arerB  that  defendant's  employes  removed  the 
fences  around  lier  cultivated  lauds;  that  cat* 
tie  foi)ud  a  free  way  to  her  fields,  and  de- 
stroyed, by  tramping  thereon,  10  bales  of 
cotton,  worth  the  sum  of  $30  a  bale.  She 
complains  of  the  embankment  constructed 
by  defendant  as  a  continuing  obstruction 
to  the  drains,  Impeding  end  stopping  the 
flow  of  water,  and  reducing  the  capacity  of 
some  157  acres  of  new  land  for  the  produc- 
tion of  crops,  causing  damage  to  the  amount 
of  $3,000.  She  also  alleges  that  this  em- 
bankment Is  an  obstruction  to  hauling  from 
one  portion  of  her  plantation  to  the  other; 
that  the  dwellings,  gin  house,  and  other 
buildings  are  cut  off  from  the  western  part 
of  the  plantation  by  this  embankment;  and 
for  this  she  claims  $500  damages.  The  de- 
fendant denies  that  It  has  caused  any  dam- 
age, and  sets  up  In  defense  that  It  was  with 
the  approval  of  plaintiff  that  It  built  and 
coDBtructed  Its  line  of  railway  as  It  did; 
that  It  Is  now  In  possession  of  Its  right  of 
way  over  which  It  Is  operating  Its  dally 
trains;  that  plaintiff  agreed  that  she  would 
make  a  deed  to  this  right  of  way  in  consid- 
eration of  advantage  to  her  property,  on 
condition  that  defendant  would  construct  a 
switch  and  platform  for  the  convenience  of 
her  plantation;  that  it  went  Into  poasesslpn 
with  this  underatanding,  and  did  construct 
the  switch  and  platform,  at  a  cost  of  $500. 
Defendant  annexed  interrogatories  to  plain- 
tiff to  its  aaswer,  whl(fh  plaintiff  answered, 
«nd  denied  that  her  son  attended  to  all  her 
business  affairs,  as  alleged  by  the  defendant. 
She  testified  that  aha  was  not  aware  of  the 
building  of  the  road,  and  that  ber  consent 
was  not  asked,  and  she  generally  negatives 
all  the  averments  of  defendant  In  the  answer. 
Defendant  concedes  that  the  qnestlon  of 
title  to  the  right  of  way  is  eliminated  by 
plaintiff's  answer  to  l^e  interrogatories,  and 
qvers  that  the  case  thereafter  presented 
questions  of  fact  relating  to  the  Items  for 
damages. 

The  different  estimates  as  to  value  placed 
upon  the  land  give  rise  to  the  first  question 
for  our  decision.  The  plantation  Is  about  25 
miles  north  of  Shreveport,  on  the  line  of  de- 
foidant's  railroad.  The  estimates  greaUy 
vary.  Some  of  the  witnesses  have  placed 
an  estimate  per  acre  at  $25,  and  others  at 
$100,  and  even  more.  A  number  of  wlt- 
nesfies  agreed  upon  $30  as  the  valne  before 
the  line  of  the  railway  was  surveyed.  This 
amount  was  the  maximum  sworn  to  by 
all  of  defendant's  witnesses  and  one  of 
the  witnesses  fi>r  the  plaJntiit.  Taking  ac- 


count of  the  total  fixed  by  plabitlfl's  wit- 
nesses of  the  value  of  the  land,  It  would  be 
more  than  three  times  larger  than  the  Jury's 
verdict  Taking  the  average  of  the  mini- 
mum amounts  testified  to  by  six  witnesses 
for  defendant  the  result  is  $25  an  acre  as 
the  value  at  the  time  before  stated.  Tak- 
ing an  average  of  the  maximum  amounts 
testified  to  by  these  witnesses,  the  result  Is 
$30.  A  similar  average  of  the  estimates  for 
plaintiff  Is  very  much  larger,— more  than 
$75.  Ordinarily,  all  of  the  witnesses  being 
equally  credible,  an  average  based  upon  the 
estimates  of  the  larger  number  of  witnesses 
should  controL  True,  the  rule  regarding 
average  In  matter  of  weighing  testimony  is 
not  a  safe  one,  unless  all  the  witnesses  are 
about  equally  Intelligent  and  credible.  We 
assume  in  this  case  that  they  ar&  The  re- 
sult is  decidedly  favorable  to  the  defendant 
But  other'  grounds  present  theniiselves  for 
our  consideration,  which,  In  our  view,  more 
than  counterbalance  the  result  before  found. 

In  matter  of  the  expropriation  of  a  public 
road  in  the  vicinity,  more  than  $100  an  acre 
was  allowed  for  the  land.  The  evidence 
discloses  that  In  a  suit  for  the  expropria- 
tion of  laud  in  the  vicinity,  a  Judgment 
awarding  $100  an  acre  was  delivered.  It 
appears  that  plaintiff  in  this  suit  has  paid  a 
(wnsiderable  amount  more  for  the  land  than 
the  amount  of  the  Jury's  verdict  The  wit- 
nesses In  testifying  kept  in  view  that  ttw 
benefits  and  advantages  of  the  railroad  must 
be  considered,  and  we  have  every  reason  to 
Infer  that  the  Jury,  in  assessing  the  value  of 
the  land,  took  the  same  view.  For  reasons 
that  we  win  Insert  later,  these  benefits  are 
sot  now  considered.  We  assess  the  value  of 
the  land  at  $60  per  acre.  The  area  expro- 
priated is  9.66  acres.  The  topographical  en- 
gineer for  the  road  has  limited  It  to  that 
number  of  acres.  The  defendant  claims  only 
60  feet.  In  width,— less  than  tha  usual  iMdth, 
it  Is  true,  but  the  record  does  not  disclose 
tliat  the  defendant  occupies  more  than  that 
number  of  feet. 

We  pass  to  the  next  Item  for  which  an 
amount  Is  claimed,  consisting  of  12  acres 
planted  in  cotton,  that  the  defendant  plowed 
up  and  destroyed.  Plaintiff's  son  and  gen 
eral  agent  In  managing  her  plantation  fixed 
the  number  of  acres  at  much  lees  than  12. 
The  ground  had  only  been  broken  up,  plowed, 
and  planted  in  cotton.  Keeping  account  of 
the  cost  of  the  seed  planted  per  acre,  and 
the  cost  of  .the  plowing  per  acre,  as  shown 
by  the  testimony,  we  find  no  reason  to  dis- 
turb the  verdict  of  the  Jury  as  to  this  amount. 

Plaintiff  claims  the  value  of  four  bales  of 
cotton-  destroyed  by  defendant  by  hanltng 
ties  over  across  her  land.  She  was  allowed 
the  value  of  two  bales,— an  estimate  that  has 
the  appearance  of  being  sustained  by  tiie 
weight  of  the  testimony. 

The  two  remaining  items  are  for  Injuries 
growing  oat  of  the  asserted  obstructions  of 
the  drains  of  the  place,  and  tvr  taconven- 
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Unce  In  crossing  on  tbe  place  from  and  to 
the  land  separated  by  the  railway.  The  tes- 
timony Is  conflicting.  The  witnesses  for 
plaintiff  testify  that  about  $300  is  the  amount 
of  the  damage  arising  from  this  cause,  while 
those  for  the  defendant  testify  that  the  two 
crossings  constructed  by  defendant  afford 
ample  facility  for  crossing  over  the  embank- 
ment from  one  portion  of  the  place  to  an- 
other. We  are  led  to  conclude  from  the  tes- 
timony -that  plaintiff's  son,  who  seems  to 
have  bad  charge  of  the  place,  did  not  object 
to  the  line  of  railroad  as  laid  over  and  across 
the  place.  Although  defendant's  witnesses 
have  sworn  as  Just  before  stated,  It  may  be 
that  at  times  some  incoQTenience  Is  felt, 
owing  to  the  fact  that  all  hauling  from  one 
place  to  the  other  must  be  at  and  over  the 
two  crossings  In  question.  It  would  be  diffi- 
cult, we  must  say,  to  fix  the  amount  of  dam- 
age on  this  score.  Our  Judgment,  were  we 
to  allow  damages,  would  not  be  sustained 
by  any  direct  testimony  pointing  to  items  of 
damages  suffered.  With  reference  to  the 
drain  we  are  equally  at  a  loss  for  positive 
data  upon  which  to  base  our  decree.  True, 
some  of  the  witnesses  have  Indicated  a  pro- 
portion of  difference  between  the  crop  on  the 
west  side  of  the  place,  being  southwest  of  the 
road,  and  the  portion  of  the  crop  on  the  east 
side,  which  plaintiff  insists  is  not  sufficiently 
drained  sloce  the  railroad  embankment  was 
constructed.  The  witnesses  about  this  also 
greatly  disagree.  The  different  views  ex- 
presseid  by  the  witnesses  for  the  defendant 
and  plaintiff,  respectively,  are  diametrically 
opposed  one  to  the  other.  Plaintiff  found 
without  difflculty  a  basis  for  a  correct  esti- 
mate of  damage  suffered.  Defendant  was 
equally  as  positive  not  only  that  damage  had 
not  been  suffered,  but  that  the  drain  had 
been  considerably  improved;  Its  theory  be- 
ing that  the  water  drains  down  the  pit  along 
the  embankment  to  the  south,  following  the 
natural  declivity.  These  conflicting  theories 
and  Ideas  are  not  convincing.  We  do  not 
suppose  that  the  damage  to  the  drainage  was 
immense,  on  the  one  hand,  or  that,  on  the 
other,  plaintiff's  drain  was  improved.  The 
lands  on  the  west  side  were  more  recently 
opened  to  cultivation.  They  are  fresher,  and. 
we  understand,  produce  more  and  perhaps  a 
better  grade  of  cotton.  Defective  drainage, 
in  our  Judgment,  Is  not  the  direct  cause  of 
the  difference  In  production.  Besides,  near- 
ly all  these  crops  were  cultivated  with  labor- 
ers on  halves,  thereby  reducing  the  damage. 
If  any  was  suffered,  by  one-half.  With  ref- 
erence to  the  Improvement  in  the  drainage 
as  just  mentioned,  it  leads  to  the  conclusion 
that  culverts  which  defendants  placed  In  the 
embankment  were  useless,  and  that  the  side  . 
ditches  along  the  road  would  suffice.  'ITiIs 
1b  not  insisted  upon  by  defendant  It  has 
con.stru<-ted  a  number  of  culverts  in  the  em- 
bankment. Taking  account  of  the  changes 
an  embankment  two  feet  in  height,  as  this 
was,  occasioned,  as  tratifled  to,  It  is  reason- 


able to  suppose  that  Inconvenience  and  dam- 
age have  been  suffered.  The  measure  of  the 
damage  is  not  determinable  with  any  rea- 
sonable degree  of  certainty.  It  is  aboat  as 
indeterminable  from  the  point  of  view  of  sat- 
isfactory cei'talnty  as  defendant's  claim  that 
its  railroad  has  caused  an  advance  in  price 
to  the  extent  of  at  least  25  per  cent.  One 
is  about  as  unsettled  as  the  other.  No  ques- 
tion but  that  the  railroad  has  greatly  aided, 
indirectly,  in  developing  agricultural  re- 
sources, and  that  lands  have  to  some  Extent 
enhanced  In  value;  but  we  are  informed  by 
the  testimony  that  their  value  was  improv- 
ing before  the  railroad  line  was  run,  that  a 
system  of  levees  built  by  the  state  protected 
these  lands  from  oveiilow,  and  that.  Imme- 
diately after,  prices  enhanced.  The  weight 
of  the  testimony  does  not  convince  us  that 
the  railroad  alone  is  entitled  to  the  whole 
credit  for  advances  In  price.  As  the  plain- 
tiff's claim  for  damages  for  Inconvenience  in 
crossing  the  embankment  and  to  Its  drainage 
Is  not  by  any  manner  of  means  reasonably 
certain,  and  as  this  Is  also  true  of  defend- 
ant's claim  for  accruing  benefits,  we  have 
concluded  that  one  Is,  or  should  be,  consid- 
ered as  equivalent  to  the  other.  After  hav- 
ing established  this  question,  we  do  not  thinlE 
there  remains  anything  to  the  credit  of  de- 
fendant to  be  deducted  from  the  value  of  tbe 
land,  and  for  that  reason  have  allowed  a 
price  equal  to  Its  value. 

We  have  considered  the  application  for  a 
new  trial  made  by  plaintiff  on  the  ground 
of  misconduct  on  the  part  of  the  Jury,  Tbe 
grounds  are  not  sustained,  and  the  Issues 
are  not  such  as  to  require  other  delays  to 
pass  upon  the  rights  of  the  parties  In  inter- 
est. No  complaint  was  timely  urged,  both 
as  relates  to  an  asserted  Interest  of  one  of 
the  Jurors,  nor  as  to  the  Improper  conduct 
of  any  of  the  Jurors, 

('or  these  reasons,  the  Judgment  appealed 
from  is  amended  by  increasing  the  amount 
allowed  for  the  value  of  the  land  to  J(iO  per 
acre,  making  a  total  for  the  land  of  $.>76.  and 
thus  IncrensinK  the  total  Judgment  to  $71o.20. 
As  amended,  the  Judgment  la  affirmed. 


a06  La.) 

STATE  ex  reL  SUMXER  BUILDING  &  ST^P- 
FLT   CO.,   Limited,   t.   JUDGES  OF 
OOL^T  OF  APPEALS.  <No.  13.072.) 
(Supreme  Court  of  Jjoulsiana.   May  6.  1901.^ 

SUPREME  COURT— JtmiSDlCTION— SECOND 
APPEAL. 

1.  The  clflima  of  sevorni  creditors,  betwot-n 
which  the  only  connection  is  that  they  are  due 
by  a  common  debtor,  and  are  seeitred  by  privi- 
IpKC  on  the  house  of  such  debtor,  cannot  be 
joined  toccther  to  mnke  up  the  amount  requi- 
site for  this  court  to  entertain  jurisdiction. 

2.  A  case  must^  on  a  second  appeal,  go -to 
the  court  having  jurisdiction  of  it  in  the  condi- 
tion in  whioli  it  is,  and  not  to  tbf  court  thai 
hH(i  jurisdiction  nf  it  in  the  condition  la  which 
it  wns.at  the  time  of  tbe  first  appeal. 

(Syllabus  by  the  Court.) 
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Petition  by  tbe  state,  on  tbe  relation  of  the 
Sumner  Building  &  Supply  Company,  Lim- 
ited, for  wdts  of  certiorari  and  mandamus 
to  the  Judges  of  the  court  of  appeals.  Man- 
damus made  peremptoiy. 

Rice  &  Montgomery,  for  relator.  Respond- 
ent Judges,  pro  se.  William  S.  Benedict, 
amicus  curlfe. 

PROVOSTr,  J.  A  house  haTlng  been 
built  for  the  plalntlCT,  and  the  contractor  who 
had  built  the  house  having  become  insol- 
vent, the  peitions  who  had  furnished  labor 
and  materlalB  to  the  contractor  for  the  build- 
ing of  the  house  caused  their  claims  to  be 
recorded  in  the  office  of  the  recorder  of 
mortgages,  so  as  to  exercise  recourse  against 
the  plaintifF  and  her  house  under  a  statute 
of  this  state.  The  plaintiff  brought  suit 
against  all  the  claimants,  Joining  them  all 
as  defendants  In  one  suit,  aslcing  that  she 
and  her  house  be  decreed  not  liable  for  their 
claims,  and  that  the  inscription  of  the  claims 
be  canceled,  and  that  the  claimants  be  con- 
demned In  solldo  to  pay  her  |1,000  damages. 
The  claims  together  exceed  the  lower  limit  of 
our  Jurisdiction,  but  not  one  reaches  this  limit 
singly.  The  defendants  separately,  by  sep- 
arate answers,'  reconvened,  praying  Judg- 
ment against  plalutJlI  for  the  amount  of 
their  claims,  with  recognition  of  their  priv- 
ilege. 

The  question  is  whether  this  conrt  has  ap- 
pellate jurisdiction  of  such  a  suit.  The  point 
was  couBldered,  and  was  decided  adversely 
to  the  Jurisdiction,  in  the  case  of  Tague  v. 
Insurance  Co.,  38  La.  Ann.  456,  and  we  ad- 
here to  the  view  there  expressed. 

We  pay  no  attention  whatever  to  the 
claim  of  $1,000  In  damages,  for  the  reason 
that  It  is  plainly  and  admittedly  a  mere  ficti- 
tious claim.  Our  Jurisprudence  is  well  set- 
tled that  In  considering  Jurlsdlctloai  fictitious 
claims  are  disregarded. 

Nor  is  the  fact  that  this  Is  a  second  ap- 
peal, and  that  the  case  came  to  this  court 
on  the  first  appeal,  any  reason  why  we 
should  entertain  the  appeal.  The  ground 
upon  which  we  entertained  the  first  appeal 
has  ceased  to  exist,  and  cannot  serve  as  a 
basis  for  the  present  appeal.  26  South.  430. 
It  was  that  the  district  court  had  declared 
a  statute  of  this  state  to  be  unconstitutional. 
We  reinstated  the  statute  on  the  first  appeal, 
and  from  that  time  the  case  ceased  to  In- 
volve the  constitutionality  of  a  statute.  We 
cannot  deal  with  the  case  as  it  at  one  time 
was,  but  must  deal  with  it  as  It  now  Is, 
and  in  its  present  condition  It  does  not  In- 
volve the  constitutionality  of  a  statute. 

The  idea  that  the  case  has  in  some  way 
continued  to  be  on  appeal  to  this  conrt  is 
a  wholly  erroneous  one.  A  case  cannot  be 
pending  In  the  lower  court  and  in  the  ap- 
pellflte  court  at  the  same  time.  Upon  our 
remanding  the  case,  our  connection  with  It 
yfu*  severed,  except  In  so  far  as  aiqiervlslon 


over  the  execution  of  our  own  Judgment 
might  be  concerned,  and  there  Is  no  ques- 
tion arising  In  the  case  in  connection  with 
the  execution  of  our  Judgment.  The  pres- 
ent appeal  Is  not  a  c(mtInuation  of  the  first 
appeal,  but  Is  a  distinct  and  separate  appeal, 
with  a  motion  for  appeal  and  a  bond  for 
appeal  of  its  own.  It  Is  taken  from  a  dlf- 
fei-ent  Judgment,  and  from  a  Judgment  ren-^ 
dered  on  different  pleadings.  We  say  dif- 
ferent pleadings,  because  by  our  Judgment 
on  the  first  appeal  the  question  of  the  con- 
stitutionality of  a  statute  of  this  state  was 
removed  from  the  pleadings. 

The  case  Is  appealable  to  us  neither  on  the 
ground  that  It  involves  ^,000,  nor  on  the 
ground  that  It  Involves  the  constitutionality 
of  a  statute;  hence  it  was  properly  appeal- 
ed to  the  court  of  appeals,  and  the  manda- 
mus heE^  Is  therefore  made  peremptray. 
■ 

On  BeconsideEatton. 

(May  22,  1901.) 

Id  this  case  onr  attention  having  been 
called  to  the  fact  that  subsequent  to  the  re- 
manding of  the  case  supplemental  pleadings 
had  been  filed  HBsuIling  for  a  second  time 
the  constitutionality  of  the  act  of  the  legis- 
lature, the  constitutionality  of  which  had 
been  declared  by  our  Judgment  on  the  first 
appeal,  we,  of  our  own  motion,  ordered  a  re- 
consideration of  the  case;  but  there  Is  now 
filed  with  us  the  reasons  for  Judgment  on 
which  tbe  Judgment  appealed  frcon  Is  based, 
and  from  those  reasons  for  Judgment  we 
find  that  the  case  on  the  second  trial  was 
tried  on  questions  of  fact.  Irrespective  of 
the  Issue  of  unconstitutionality  raised  by 
the  supplemental  pleadings.  Therefore,  as 
the  case  now  stands  before  us.  It  Is  not  a 
case  in  which  a  statute  of  this  state  has 
been  declared  to  be  unconstitutional,  and  con- 
sequently we  have  no  Jurisdiction  of  It;  and 
we  adhere  to  onr  original  (pinion. 


(105  La.) 

STATE  ex  rel.  THEUS,  Dlst.  Atty.,  v, 
EDWARDS,  Jndge.    (No.  13,953.) 
(Supreme  Court  of  Louisiana.    May  6.  1901.) 
STATUTES— REPEAL— VENDOR  OF  DRUGS. 
Section  12  of  Act  No.  49  of  1894  is  not  re- 
pealed by  Act  No.  l»of  IStM). 
(Sivilabna  by  the  Court.) 

Application  by  tbe  state,  on  tbe  relation  of 
J.  C.  Theus,  for  a  writ  of  mandamus  and 
certiorari  against  B.  P.  Edwards,  Judge  of 
the  Third  Judicial  district  conrt  Judgment 
of  lowv  court  set  aside. 

Walter  Guion,  Atty.  Gen.,  and  J.  G.  Theus, 
Dlst  Atty.  (Lewis  Oulon,  of  counsel),  for  re- 
lator.  Respondent  Judge,  pro  se. 

PROVOSTY,  J.  Tiie  rtefeuilant  was  In- 
dicted under  section  12  of  .-\.ct  Nu.  48  of  1884. 
He  moved  to  quash  on  the  ground  that  be 
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WM  not  Indicted  nnder  any  statute  -of  the 
state  of  Louisiana.  The  court  sustained  the 
motion  on  the  ground  that  section  12  of  Act 
No.  49,  under  which  the  defendant  was  In- 
dicted. Is  repealed  by  Act  No.  13  of  1806.  Act 
No.  13  of  1896,  thus  Invoked  as  repealing 
section  12  of  Act  No.  49  of  1S&4,  contains 
three  sections.  Sections  1  and  2  amend,  re- 
spectively, sections  14  and  10  of  Act  No.  40 
of  1894,  by  re-raactlng  them,  and  section  8 
repeals  all  Inconsistent  laws.  The  effect  of 
Act  No.  18  of  1806  Is  to  take  out  of  Act  No. 
40  ths  sections  14  and  10  therein  found,  and 
to  put  in  their  place  new  sections  14  and  10. 
Att&  the  accomplishment  of  this,  the  legal 
situation  Is  the  same  as  if  Act  No.  40  of  1806 
had  been  originally  enacted  as  thus  amended. 
Act  No.  13  of  1806  says  not  a  word  about 
amending  or  repealing  section  12  of  Act  No. 
40,  and  the  repeal  of  section  12  must  reenlt, 
if  at  all,  from  an  inconsistency  between  It 
and  the  new  sections  14  and  18,  inserted  by 
Act  No.  13.  Section  12  reads  as  follows:  "Be 
It  further  enacted,"  etc.,  "that  any  itinerant 
vendor  of  any  drug,  nostrum,  ointment,  or 
application  of  any  kind.  Intended  for  the 
treatment  of  disease  or  injury,  who  may,  by 
writing,  print  or  other  methods,  profess  to 
cure  or  treat  .disease  <x  deformity  by  any 
drug,  nostrum,  manipulation,  or  other  expedi- 
ent in  this  state,  shall,  if  found  guilty,  be 
fined  in  any  sum  not  less  than  twenty-five 
(25)  dollars  and  not  excecdli^  one  hundred 
(100)  dollars  for  each  offense,  to  be  recovered 
in  an  action  of  debt,  before  any  court  of  com- 
petent Jurisdiction,  or  shall  be  imprlaonod  for 
a  term  of  not  less  than  ten  (10)  days  or  more 
than  thirty  (30)  days,  or  be  both  fined  and  im- 
prisoned." Section  14,  as  amended,  reads  as 
follows:  "Be  It  further  enacted,"  etc.,  "that 
if  any  person  shall  practice  medicine  in  any 
of  its  departments.  In  this  state,  without 
first  having  obtained  the  certificate  herein 
provided  for,  or  contrary  to  the  provisions  of 
this  act,  the  board  of  medical  examiners  cre- 
ated by  this  act  may  through  their  respective 
presidents  cause  to  Issue  In  any  competent 
court  a  writ  of  injunction  forbidding  and  en- 
joining said  person  from  further  practicing 
medicine  in  any  of  Its  departments  In  this 
state,  until  such  person  shall  have  first  ob- 
tained the  certificate  herein  provided  for  and 
under  the  provisions  of  this  act."  Before 
amendment  the  section  cead  as  follows:  "Be 
it  furtlier  enacted,"  etc.,  "that  any  person 
practtclug  medicine,  In  any  of  its  depart- 
ments, In  this  state,  without  first  having  ob- 
tained the  certificate  herein  provided  for  or 
contrary  to  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine 
not  less  than  fifty  (,50)  dollars,  or  more  than 
one  hundred  (HX))  dollars,  or  by  Imprisonment 
In  the  parish  Jail  for  a  period  of  not  less  than 
ten  flO)  days  or  more  than  ninety  (90)  days 
or  by  both  fine  and  imprisonment  for  each 
offense.  It  shall  be  the  duty  of  the  rfespee- 
tive  district  attorneys  to  prosecute  violations 


ot  the  provisions  of  this  act  before;  any  eoct 
of  competent  jurisdiction."  The  two  sec- 
tions 12  and  14,  as  they  originally  stood  in 
Act  No.  49,  were  not  inconsistent.  If  tliej 
had  been  Inconsistent,  they  would  have  btvc 
so  by  pure  accident;  for  It  is  not  to  be  sl> 
posed  that  the  legislature,  after  enacting  so.- 
tion  12,  would  have  proceeded  In  the  neii 
breath  to  nullify  it  by  enacting  In  section  'A 
an  inconsistent  statute.  The  autliors  of  A^: 
No.  49  committed  no  such  blunder.'  The  on* 
section  provides  for  the  case  of  Itlnem: 
vendors  of  drugs,  etc.,  and  seems  to  put  the: 
business  unconditionally  and  for  good  slI 
all  under  ban,  while  the  other  section  pro- 
vides for  the  case  of  practitioners  of  medi- 
cine^ permitting  them  to  be  licensed.  Es:t 
section  makes  separate  and  different  prj-^i- 
slons  for  the  case  It  separately  deals  wiiiL 
The  two  sections  were  not  Inconsistent  >.< 
they  originally  stood  In  Act  No.  40,  and 
not  rendered  more  so  by  the  amendment  <tf 
section  14.  The  section,  after  nmendmraL 
is  identical  with  what  it  was  before  ameiFi- 
ment  except  that  the  process  It  provides  ttr 
is  changed  from  criminal  to  ctvVu  It  con- 
tinues to  deal  with  a  case  different  and  sepa- 
rate l!rom  that  dealt  with  by  section  12.  asd 
continues  to  be  perfectly  consistent  with  ^ 
tlon  12.  Section  19  deals  with  the  liabilitr 
of  the  state  for  certain  costs,  and  has 
bearing.  The  Judgment  of  the  lower  court  is 
set  aside,  and  the  case  Is  ordered  to  be  pru 
ceeded  with  according  to  lav. 


(105  La.) 

KELLY  T.  MENDELSOHN.    (No.  13.5»vxl 

(Supreme  Court  of  Louisiana.    Mar  6,  1!^<I  > 

LOCAL  ABSBS8HENT— ENFORCBMENT— RIGKn 
OF  PURCHASER. 

1.  Where  property  is  pursued  in  enforceinra: 
of  a  local  assessment,  to  secure  which  the  sui- 
ute  grants  the  first  lieu,  it  suffices  to  pnxi:?- 
contradictorily  with  the  man  in  posseHion  ■ 
owner,  uader  recorded  title  translative  of  ova- 
ership. 

2.  And  the  purchaser  at  the  sale  which  ^I'l- 
lows  acquires  a  0>od  title  by  the  adjudicsti.>3 
for  it  is  a  proceeding  in  rem,— one  to  enforc?  i 
real  charge,  a  debt  on  the  propmty,  irrespec- 
tive of  the  person  owning. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah 
Orleans;  George  H.  TbSard,  Judge. 

Action  by  John  M.  Kelly  against  Charie: 
Mendelsohn.  Jnd^tfit  for  plaintiff,  aiu 
Isidore  Newman,  adjndicatee,  appeala.  At- 
firmed. 

Charles  P.  Claiborne,  for  appellant  Isldire 
Newman.  Den^gre,  Blair  &  Den^gre,  for  ap- 
pellee John  M.  Kelly.  Charles  Menddsnbs. 
in  pro.  per. 

BLANCHARD,  J.  The  plaintiff  Is  t 
street-paving  contractor.  The  city  of 
Orleans  advertised  for  bids  for  paving  Tr 
leue  avenue.  Plaintiff  became  a  blddM*.  s'p: 
the  contract  was  awarded  to  him.  Tntt-- 
the  law  anttioriitaic  this  emitIqa  the  abun  c; 
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property  b«caHie  liable  to  tbree-fourths  of 
the  cost,  and  tlie  city  tbe  reiuatuiug  one- 
foortb.  A  special  aBsessment  agaiuat  tbe 
abutting  property  for  Its  proportion  of  the' 
liability  la  autborlzed,  and  tbe  statute  de- 
clares that  "such  local  assessment  shall  have 
a  first  privilege,  superior  to  the  vendor's 
privilege  and  all  other  privileges  and  mort- 
gagee." Act  No.  119  of  lasa.  The  plaintiff 
executed  his  contract,  laid  the  paving,  tbe 
same  was  accepted  by  tbe  city,  and  certifi- 
cates were  issued  to  blm  showing  amounts 
due  by  tbe  abutting  proprietors  according  to 
the  frontage  of  their  respective  holdings  on 
the  street.  Square  of  ground  No.  725,  in  the 
First  district  of  tbe  city,  fronted  on  the 
paved  street  a  dtstaace  of  261.C7  feet.  Title 
to  this  property  was  at  the  time  -In  Samuel 
J.  Hart  and  Hel«i  H.  Hart.  The  city's  cer- 
tificate issued  to  tbe  plaintiff,  showing 
$743.71  to  be  due  him  by  tbe  Harts  as  pro- 
prietors of  the  square  mentioned.  Subse- 
quently, and  before  the  Harts  paid  the  debt, 
a  mortgage  which  Judnh  Hart,  their  ances- 
tor, had  consented  to  on  the  property  was 
foreclosed,  and  at  the  sale  defendant  herein 
(Charles  Mendelsohn)  became  the  purchaser. 
He  retained  In  bis  hand  a  sutQcIent  amount 
of  the  purchase  price  to  discbarge  tbe  plaia- 
titTs  lien,  which  ranked  the  mortgage,  and 
assumed  payment  of  the  debt  He  there- 
upon went  Into  possession  of  the  prop- 
erty under  the  sheritTs  deed  as  owner.  He 
failed  to  settle  with  plalntlfT,  and  tbe  latter 
brought  the  present  suit,  tbe  object  of  which 
was  to  enforce  his  lien  on  the  property.  In 
due  course  Judgment  was  rendered  In  his  fa- 
vor, decreeing  recovery  of  the  amoimt  from 
defendant,  recognizing  the  lien  asserted,  and 
ooudematug  tbe  property  to  be  sold  to  pay 
tbe  debt  Execution  Issued,  and  at  tbe  sale 
which  followed  Isidore  Newman  became  the 
adjudlcatee.  He  refused  to  take  title,  was 
ruled  into  court,  and  after  hearing  there  was 
Judgment  ordering  him  to  comply  with  his 
bid.   He  appeals. 

His  contention  is  that  the  title  tendered 
him  is  not  good,  and  bis  objections  to  It  are 
set  forth  at  length.  These  objections  all  re- 
late to  the  alleged  Insufiiclency  of  the  title 
by  which  Mendelsohn  held  the  property,  and 
of  that  by  which  the  Harts  and  their  Imme- 
diate vendors  held  it  They  do  not  relate  to 
any  vices  of  form  or  matter  in  the  proceed- 
ings which  culminated  In  the  adjudication  of 
the  property  to  him. 

Ruling:  It  was  the  property  itself  that 
owed  the  debt  to  Kelly,  the  plaintiff.  He 
proceeded  to  enforce  bis  rights  against  It 
contradictorily  with  tbe  man  he  found  in 
possession  as  owner  under  a  registered  title 
translative  of  ownership.  The  proceeding 
was  one  in  rem,  and  tbe  title  Newman  ac- 
quired Is  good,  even  If  tliere  be  deferts  in 
the  title  of  Mendelsohn  and  the  Harts, 
though  as  to  that  no  opiuiou  is  expressed. 
That  auch  a  proceeding  as  this  la  one  In  rem 
waa  so  hdd  In  Faring  Oo.  t.  Watt  61  La. 


Ann.  1346,  26  South.  70;  and  tbe  fact  that 
Mendelsohn,  by  bis  assumption  of  the  ddQt, 
Incurred  personal  llabllltj'  therefor,  does  not 
alter  ,  the  case.  The  plaintiff  could  well  pro- 
ceed in  the  same  suit  against  Mendelsohn 
on  his  personal  assumption,  and  against  th<^ 
property  In  enforcement  of  the  local  assesa- 
ment  This  he  did.  The  property  was  Bold 
in  enforcemextt  of  the  local  asessment  Tbe 
person  asserting  owuersh^,  and  in  posses- 
sion as  such  under  title  recorded,  was  the 
only  party  tbe  plaintiff  could  well  proceed 
against  in  the  matter  of  such  enforcement. 
He  surely  could  not  be  expected  to  run  down 
through  the  courts  all  the  parties  who  ever 
owned  the  property,  their  heirs  and  as^gns, 
in  order  to  have  it  determined  in  whom  tbe 
best  title  or  legal  title  really  Is,  and  then 
proceed  against  such  person.  It  sufficed 
that  he  made  party  defendant  tiie  man  in 
control  of  tbe  property  under  an  apparent 
title.  This  is  in  strict  accord  with  the  doc- 
trine announced  in  Improvement  Go.  v.  Jol- 
lisaint,  51  La.  Ann.  804,  2S  South,  477,  where 
it  was  held  that  "the  lien  and  right  of  pledge 
resulting  from  a  local  assessment  for  street 
paving  attaches  to  property  of  the  abutting 
pn^rietor,  without  reference  to  the  person 
in  whom  title  Is  actually  vested,  and  a  pro- 
ceeding taken  against  same  for  the  enforce- 
ment of  such  lien  and  pledge  Is  one  in  ran. 
notwithstanding  the  title  bold«'  be  dted  for 
the  purpose  of  carrying  the  same  into  ef- 
fect" Judgment  afflrmed. 


aOo  La.) 

DAVID  T.  AAROXSON.    (No.  13,7S9.)> 
(Sopreiue  Court  of  Louisiana.  March  S,  1901.) 

MALICIOUS  PRQSECUnON— BTVIDBNCB. 
The  testimony  makes  out  a  case  in  which 
plaintiff  and  defendant  were  both  at  fault — the 
plaintiff,  bjr  connecting  himself  with  an  act  of 
extreme  violence  aimiast  the  defendant;  and 
the  defendant,  by  afterwards  charglnir  plaintiff 
with  havinf;  committed  robltery, — a  charge  not 
8Uf{J:ained  by  the  testimony.  The  jury  and  the 
judge  considered  the  act  of  violence  as  having 
provoked  the  unfounded  charBc,  and.  treating 
the  two  offenftea  together,  found  a  verdict  deny- 
ing plaintiff's  demaad.  and  a  iadgment  reject- 
ing it  This  court  afflrma  the  verdict  and  judg- 
ment. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parlsb 
of  Concordia;  J.  L.  Dagg.  Judge. 

Action  by  Charles  O.  David  against  H. 
Aarouson.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Samuel  Lucius  Elam  and  J.  S.  Boatner,  for 
appellant.   Gustave  Lemie,  for  appellee. 

BREATIX,  3.  From  a  Judgment  rejecting 
his  demand  for  damages  In  tbe  sum  of  $5,000, 
plaintiff  prosecutes  this  appeal.  He  allegcr*. 
In  substance,  that  defendant  wantonly  and 
maliciously  chai^ied  him  with  highway  rob- 
bery; tliat  he  was  arrested  at  his  home,  and- 
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was  compelled  to  go  to  Vldalia,  the  parleb 
seat  of  Concordia  parish,  wblch  ia  situated 
BO  miles  from  bis  home  In  that  parish.  He 
also  charges  that  he  suffered  damages  be- 
cause the  defendant  had  this  slanderous 
charge  inserted  In  the  New  Orleans  Picay- 
une. Defendant,  In  answer  to  plaintiff's  ac- 
tion, pleaded  the  general  denial.  He  admit- 
ted in  his  answer  that  he  made  an  affidavit, 
and  caused  a  warrant  to  be  Issued  and  plain- 
tiff to  be  arrested  for  having  robbed  blm  of 
S125,  as  charged;  but  he  avers  his  good 
faith,  and  denies  that  he  was  actuated  by 
malice,  and  also  avers  that  he  acted  on  prob- 
able cause.  He  also  sets  up  In  his  answer 
that  plaintiff  and  Theodore  Aust  made  a  vio- 
lent, unprovoked,  premeditated,  and  furious 
assault  upon  him,  while  he  was  in  his  buggy 
on  bis  way  from  his  place  of  business  to  his 
home,  with  a  pistol  and  a  large  boggy  whip; 
that  one  held  blm,  while  the  other  struck 
and  beat  him,  with  the  heavy  end  of  the 
whip  and  his  fists.  Into  an  Insenalbls  condi- 
tion; and  he  reiterates  that  while  he  was 
lo  that  condition  he  was  robbed,  as  before 
stated.  He  also  avers  in  his  answer  that 
after  he  had  been  beaten  he  was  prevented 
from  going  to  the  magistrate's  office,  and 
also  from  continuing  on  his  way  home.  He 
sets  up,  in  the  nature  of  a  reconventlonal 
demand,  that  by  the  assault  and  asserted 
robbciT'  he  has  been  damaged  In  the  sum  of 
^,000.  Phiintiff  filed  a  motion  to  strike  out 
the'  demand  for  the  reason  that  both  parties 
are  residents  of  the  parish,  and  the  demand 
la  not  connected  wltb,  nor  does  It  grow  out 
of,  the  cause  of  action  set  forth  In  plaintiff's 
petition.  This  motion  was  sustained,  and 
the  reconventlonal  demand  dismissed.  After 
this  motion  had  been  filed,  defendant  amend- 
ed his  answer  by  alleging  that  after  the  case 
had  been  called  for  trial  the  plaintiff  and 
Aust  bad  been  found  guilty  of  assault  and 
battery  upon  blm.  The  salient  facts  of  the 
case,  as  developed  by  the  record  of  evidence, 
are:  Aaronson,  the  defendant,  was  the  owner 
of  two  stores,  one  about  half  a  mile  from  the 
mouth  of  Black  rlrer,  and  the  other  about  ten 
miles  above,  at  New  Era.  He  left  his  New 
£!ra  store  at  daybreak  to  return  to  his  home, 
near  Black  river.  On  his  return  he  usually 
took  c&sh  wltb  him,  the  amount  of  the  week's 
cash  sales,  Opposite  plaintiff's  home,  he  was 
accosted  by  plaintiff  and  his  brother-in-law, 
who  said  to  defendant  that  they  were  wrong- 
ed by  utterances  of  defendant's  wife  detri- 
mental to  a  member  of  the  family  of  the 
plaintiff.  The  brother-in-law  then  InflIct<Ml 
severe  blows  on  the  defendant,  as  alleged. 
On  defendant's  arrival  home,  he  discovered 
that  the  amount  with  which  he  bad  left  the 
store,  and  which  he  carried  on  his  person, 
was  missing.  He  made  charges  of  assault 
and  battery  and  robbery  against  the  plaintiff 
and  his  brother-in-law.  They  were  found 
guilty  of  the  former  offense,  but  not  of  the 
latter.  The  case  before  as  for^declslon  was 
tried  by  a  Jury  In  tbe  district  court  The 


verd  let  wa  s  for  the  defendant,  rejecting 
plaintiff's  demands. 

Our  review  of  the  facts  has  resulted  la 
convincing  us  that  plaintiff  and  uis  brotticr- 
in-law  acted  together  In  attacking  tbe  de- 
fendant. They  left  plaintiff's  borne  tofpetha, 
and  met  defendant  on  tbe  road.  Tbe  broth- 
er-in-law actively  committed  tbe  assault, 
while  the  plaintiff  stood  in  front  of  the  borse 
and  buggy,  giving  the  attack  bis  sanctioo 
by  his  presence,  and  by,  to  some  extent,  at 
least,  participating  In  It,  as  shown  by  all  the 
facts  and  circumstances  of  tbe  case.  Tliey 
were,  It  seems,  greatly  provoked  by  calum- 
nious reports  which  they  assert  defendant's 
wife  sought  to  circulate  against  tbem.  It  ts 
well  known  that  this  Is  not  cause  sufflcieni 
In  law  to  Justify  one  In  resorting  to  the  com- 
mission of  such  an  assault  as  that  commit- 
ted by  plaintiff  and  his  brother-in-law.  By 
the  attack  be  was  put  entirely  In  their  pow- 
er, and  while  tbe  blows  were  l>elng  Inflicted, 
defendant  testified,  he  lost  all  consciousness. 
The  bruises  left  on  his  face  and  neck  lead 
to  the  Inference,  even  without  testimony, 
that  be  was  surely  rendered  powerless,  and. 
it  may  be,  unconscious.  After  tbe  attack, 
and  doubtless  greatly  smarting  under  the 
treatment,  discovering  that  be  no  longer  had 
on  his  person  the  amount  he  had  when  he 
left  his  store  in  the  early  morning,  the  charge 
brought,  under  the  circumstances.  Is  not  en- 
tirety out  of  ail  reason,  although,  as  the  re- 
sult shows.  It  was  not  true  that  plaintiff  bad 
robbed  blm.  In  face  of  the  fact  that  defend- 
ant was  violently  end  without  cause  assault- 
ed and  beaten,  we  do  not  think  that  we 
should  change  the  conclusion  which  Is  ex- 
pressed by  tbe  Jury  of  the  vicinage  In  this 
case.  Defendant  was  too  hasty  in  bringing 
charges  against  plaintiff,  but,  none  tbe  less, 
he  is  not  to  be  Judged  as  one  should  be  who 
baa  not  been  made  to  suffer  greatly  at  the 
hands  of  the  one  or  those  whom  he  de- 
nounces. He  had  cause  to  complain.  He 
had  been  injured,  and.  even  If  he  also  went 
beyond  the  proper  bounds,  plaintiff  and  his 
brother-in-law  were  not  blameless.  Tbey 
had  actively  taken  part  In  arousing  tbe  bit- 
ter feeling  which  found  vent  In  tbe  charge 
mnde. 

Plaintiff  complained  of  tbe  charge  of  the 
district  Judge  In  Instructing  the  Jury,  In  sub- 
stance, that  they  had  the  authority  to  con- 
sider the  amount  of  defendant's  damage,  if 
they  found  that  plaintiff  had  suffered  Injury 
for  which  he  should  recover  damages,  with 
the  view  of  compensntlng  one  wltb  the  oth- 
er. The  question,  strictly.  Is  not  one  of  com- 
pensation or  set-off.  At  the  same  time,  these 
causes  of  action  were  Inseparably  connected 
tbe  one  wltb  ttie  other.  In  proving  up  plain- 
tiff's cause  of  action,  that  of  the  defendant 
was  unavoidably  brought  before  the  court  In 
all  Its  particulars.  It  being  evident  that  lioth 
parties  were  In  tbe  wrong,  we  do  not  think 
It  was  error  to  so  Instruct  the  jury,  slnr^ 
these  causes  ot  action  were  mersed  Into  one. 
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to  consider  tbem  and  to  render  a  rerdlct  dis- 
posing of  both  issues.  There  waa  wrong  done 
l>y  each  of  the  parties  to  the  action.  We 
liave  not  found  It  possible.  In  view  of  the 
facts,  to  find  that  plaintiff  Is  entitled  to  dam- 
ages. Plaintiff's  counsel  have  referred  us  to 
the  article  of  the  Code  of  Practice  No.  375, 
and  to  the  case  of  Coco  v.  Guyral,  36  La. 
Ann.  203.  In  which  It  was  decided  that  the 
action  for  damages  was  different  from  the 
main  action,  and  necessarily  connected  with 
it.  Here  we  think  that  the  plaintiff's  as- 
sault did  hare  something  to  do  with  the 
charge  of  robbery,  in  tnls:  that  defendant 
-was  Ill-treated  by  the  plaintiff  and  his  brotb- 
er^ln-Iaw,  to  the  extent  that  even  this  erro- 
neous charge  Is  not  to  be  considered  In  the 
llRbt  of  a  case  where  there  has  been  no 
IJTOvocation,  or  where  the  provocation  was 
not  as  great  as  It  Is  in  this  case.  One  who 
lias  been  Tlolentty  assaulted  is  not  always 
reasonable  In  subsequent  conduct  and  utter^ 
ances  regarding  bis  assault.  If  he  Is  not,  the 
cause  of  his  Injustice  and  the  Injury  suf- 
fered may  be  considered  In  arriving  at  a  con- 
clusion as  to  whether  the  victim  of  the  in- 
justice should  recover  damages  for  the  after 
effects  to  which  he  has  In  a  measure  con- 
tributed. 

There  was  no  testimony  before  the  court 
proving  that  defendant  had  had  the  dis- 
patch complained  of  by  plaintiff  inserted  in 
tbe  Picayune  newspaper.  We  do  not  think 
that  this  fact  Is  of  any  Importance  In  deter^ 
mining  tbe  iasnes.  For  reasons  assigned, 
the  Judgment  appealed  from  1b  affirmed. 

BLANCHARD,  J.,  takes  no  part  having 
t>eea  absent  at  the  argument. 


(105  La.) 
STATE!  V.  FOSET.   (No.  18,M0:) 
(Supreme  Onurt  of  Louisiana.   May  20,  1901.) 

CRIMINAL  LAW— APPEAL— ERRORS  PATENT  ON 
FACE  OP  RECORD. 

An  error  assigned  as  patent  npoD  the  face 
of  the  record  must  plainly  so  appear,  else  there 
Is  nothing  for  the  court  to  act  upon. 

(Syllabus  hj  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  West  Baton  Rouge;  Iiouls  B.  Olalbome, 

Judge. 

Henry  Posey  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

J.  E.  Le  Blanc,  Jr.,  and  Hubert  &  Hubert, 
for  appellant.  Walter  Qulon,  Atty.  Gen.,  and 
Albin  Provosty,  Dist.  Atty.  (Lewla  Gulon, 
of  counsel),  for  tbe  State. 

BLAXCHARD.  J.  Indicted  for  murder, 
tbe  accused  was  convicted  of  manslaughter, 
and  from  a  sentence  of  eight  years  at  penal 
servitude  appeals. 

following  conviction,  a  motion  in  arrest 
of  Judgment  was  filed  on  the  grounds:  (1) 
That  tbe  indictment  was  not  drawn  In  oon- 
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formlty  to  section  1018  of  the  Revised  Stat- 
utes; (2)  because  the  minutes  of  the  court 
do  not  show  there  had  been  au  arraignment 
of  the  accused;  (3)  because  the  case  had 
been  fixed  fwr  trial  without  the  presence  of 
the  accused.  The  next  day.  It  appears,  evi- 
dence was  taken  showing  the  presence  of  the 
accused  on  the  4th  of  March,  1901,  In  o^ea 
court  when  he  was  arraigned,  and  pleaded 
not 'guilty,  and  when  his  case  was  assigned 
for  trial.  The  sheriff  and  clerk  of  court 
were  the  witnesses  who  deposed  to  this. 
Whereupon  the  trial  Judge  ordered  the  mln< 
utes  of  court  for  the  4th  of  March  to  be  cor- 
rected aud  amended  so  as  to  show  the  pres- 
ence In  court  of  the  accused  on  that  day 
when  'these  things  were  done.  A  formal 
Judgment  was  written  up  and  signed,  or- 
dering these  corrections  of  the  minutes,  and 
In  this  judgment  it  Is  recited  that  the  accused 
was  present  at  the  time  the  corrections  were 
ordered  to  be  made.  The  motion  In  arrest  * 
waa  ovemiled.  No  bill  of  exceptions  was  le* 
served.  In  this  court  an  assignment  of  er- 
rors is  filed,  setting  forth  that  before  sen- 
tence the  accused  moved  in  arrest  of  Judg- 
ment because  the  record  failed  to  disclose 
his  arraignment  under  the  indictment,  or 
any  plea  thereto,  and  that,  before  passing 
on  the  motion,  the  trial  Judge,  by  ex  parte 
proct'eding  taken  without  previous  notice  to 
the  accused,  upon  the  testimony  of  witnesses 
with  whom  he  was  not  confronted,  and  which 
testimony  he  was  given  no  opportunity  to 
rebut,  ordered  the  minutes  of  court  to  be 
BO  corrected  as  to  show  au  arraignment  and 
plea.  The  allegation  Is  made  that  these  are 
errors  patent  on  the  face  of  the  record. 
As  this  IB  tbe  only  defense  insisted  on  In  the 
brief  presented  on  behalf  of  defendant,  oth- 
er points  raised  In  the  plea  as  filed  are  con- 
sidered abandoned. 

Ruling:  We  do  not  find  It  patent  on  the 
face  of  the  record  that  the  correction  of  the 
minutes  was  by  ex  parte  proceedings,  taken 
without  previous  notice  to  the  accused,  and 
ordered  upon  the  testimony  of  witnesses 
with  whom  be  was  not  confronted,  and 
whose  testimony  he  was  given  no  <4>por- 
tunlty  to  rebut.  On  tbe  contrary,  the  Judg- 
ment of  the  court  ordering  tbe  correction 
states  tbe  accu.ied  was  present  In  court  at 
the  time  of  correction.  We  are  not  to  Infer 
he  was  not  present  during  the  whole  time 
taken  in  bringing  about  the  correction.  If  it 
had  been  otherwise,  If  it  be  true  he  was, not 
present  during  the  whole  time,  and  had  not 
been  given  notice  and  (vpoi-tunlty  as  alleged, 
all  these  things  could  have  been  and  should 
have  been  recited  In  a  bill  of  exceptions 
taken  at  the  time,  or  as  soon  thereafter  as 
these  matters  had  come  to  bis  knowledge. 
The  court  would  then  be  In  a  position  to  pass 
upon  the  same.  But  an  error  assigned  as 
patent  upon  tbe  face  of  the  record  must 
plainly  so  itppeAr,  else  there  is  nothing  for 
the  court  to  act  upon.  Judgment  alfirmed. 
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HUTCHINSON  t.  BICB  et  al.  <No.  13.CS1.) 
(Snpreme  Court  of  Lonfsiana.   Mar  20,  1901.) 
BUBROOATION-PAYMENT  OF  MORTQAOB  NOTE 
—RIGHTS  OF  FLEDOBB. 

1.  One  who,  without  iotereat  as  civditor,  co- 
delitor,  or  heir,  pays  tho  mortgage  uute  of  an- 
other, acquires  no  eubrogation  to  the  rights  of 
the  creditor,  unless  it  be  expressed  and  made 
at  the  game  time  aB  the  paymeut.  lie  has  a 
claim  for  reimbursemeDt  against  the  party  for 
whose  benefit  the  payment  was  made,  but  only 
as  ordinary  creditor. 

2.  The  pledgee  of  mortgage  notes,  receiving 
■ame  after  their  maturity,  may  claim  no  greater 
rights  than  the  pledgor  had,  certainly  so  far  aa 
the  mortsage  securing  the  notes  is  concerned. 

3.  While  clause  2  of  article  21110  of  the  Revised 
Civil  Code  declarea  that  a  debtor  borrowing  a 
sum  of  money  to  pay  his  debts  may,  by  public 
notarial  act,  subrogate  the  lender  to  the  rights 
of  the  creditor,  and  that  this  subrogation  takes 

£lace  independently  of  the  creditor,  the  recital 
I  fwnUoUiitl  fay  article  21(i2,  wbidi,  in  effect, 
prorides  that,  in  case  of  a  subrogation  made  by 
the  debtor,  the  creditor  may  exercise  his  right 
for  what  remains  doe  him,  in  preference  to  the 
deMor*8  subrogee. 
<Syllabas  by  the  Oonrt.) 

Appeal  from  civil  district  coort,  parlBta  of 
Orleaua;  Fred  D.  King,  Judge. 

Action  by  Alexander  O.  Hntchlnfton 
against  Heaty  Rice  and  others.  Judgment 
for  plalntUT,  and  dtfendanta  appeal.  Af- 
flrmed. 

Dart  &  Keman,  for  appellant  Louis  Ma- 
thls.  Dlnkelsplel  &  Hart  (Edward  Dlnkel- 
•pld,  of  counsel),  for  api>ellant  Metropolitan 
Bank.  Den&gre,  Blair  &  Denfigre  and  An- 
drew Hens  for  app^ee. 

BLAN'CH^VBD,  J.  Plaintiff  was  the  hold- 
er of  four  notes,  each  for  f  13,600,  and  of  one 
for  $1,G20,  executed  by  Henry  Rice  to  his 
own  order,  aud  by  him  Indorsed.  These 
notos  were  secured  by  special  mortgage 
which  Rice  had  consented  to  in  favor  of  the 
I^alntltr,  resting  on  certain  property  owned 
by  Rice.  They  were  the  last  of  a  series  of 
notes  secured  by  the  mortgage.  All  of  the 
series  had  been  held  by  the  plaintiff,  aud 
those  to  first  mature  had  been  taken  up  as 
they  fell  due,  by  payment,  as  plaintiff 
thought  and  bellered.  The  last  of  the  se- 
ries (those  first  abore  referred  to)  not  being 
met  at  maturity,  plaintiff  sued  out  execu- 
tory process  In  foreclosure  of  the  mortgage. 
At  the  sale  which  followed  he  became  the 
purchaser  of  the  mortgaged  property  for  a 
sum  less  than  the  aggregate  of  the  notes 
sued  on.  It  aw>earlng  that  there  had  been 
no  onncellatlon  of  the  mortgage  as  to  the 
earlier  notes,  which  he  bad  parted  with  on 
the  supposition  of  their  payment,  and  that 
one  of  said  notes,  for  (1,000,  was  claimed  to 
be  held  by  Louis  Mathls,  and  ten  of  same, 
aggregating  |10.020,  were  claimed  to  be  held 
.by  the  Metropolitan  Bank,  and  that  these  re- 
spective holders  asserted  mortgage  rights 
on  the  prm-eeds"  of  the  sale,  plaintiff  took  a 
rule  on  all  parties  in  Interest  to  show  cause 
wliy  the  mortgoge^  as  to  the  notes  referred 


to,  should  not  be  declared  extinguished,  and 

Its  Inscription  erased  from  tbe  mortgase 
records,  and  also  why  a  tax  Uen  for  the  state 
taxes  of  189S  on  the  property,  said  to  be  as- 
serted by  the  Metropolitan  Bank,  should  no: 
be  declared  of  no  avail  aa  against  the  seiz- 
ing creditor  and  purchase.  The  bank  an- 
swered, claiming  to  hold  the  notes  In  it> 
possession  under  pledge  executed  by  Henry 
Rice  &  Son,  a  commercial  firm,  to  secure  as 
Indebtedness  due  it  by  the  firm  for  ad- 
vaitccs  of  money  made.  In  other  words,  the 
bank  held  the  notes  as  collateral  to  secure 
overdrafts  and  bills  payable  to  it  by  tbe  hrm 
of  Henry  Rice  &  Son.  A  written  act  of 
pledge  of  the  notes  to  the  hank.  It  seems, 
was  made  by  the  firm.  Its  contention  is 
that  the  notes  were  never  paid,  but  on  the 
contrary,  were  merely  taken  up  by  the  firm 
of  Henry  Bice  &  Son,  and  subsequently 
pledged  to  it,  without  notice  or  knowled^ 
on  -Its  part  that  they  were  otberwise  than 
valid,  subslstiog  obligations  securMi  by 
mortgaga  The  contention  of  Mathis  Is  that 
he  loaned  Henry  Bice  tlie  money  to  take  up 
out  of  the  hands  of  the  i^alntiff  the  note  he 
holds;  that  the  Identical  money  he  supplied 
was  used  for  the  purpose;  that  at  the  time  be 
and  Rice  aijpeared  before  a  notary  public,  and 
Bice  executed  to  bim  and  in  bis  favor  an  act 
of  conventional  subrogation  of  all  the  rights 
in  aud  to  the  note,  and  mortgage  securing 
It,  which  the  then  holder  (plaintiff  herelui 
had;  aud  that  this  public  act  of  subroga- 
tion makes  all  the  recitals  and  declarations 
required  by  clause  2  of  article  2100  of  tbe 
Revised  Civil  Code.  Both  the  bank  and 
Mathis  claim  to  share  pro  rata  in  the  pro- 
ceeds of  the  sale  of  the  mortga^d  property. 
The  Judgment  of  the  trial  court  sustainetl 
the  plaintiff's  rule,  made  the  same  absolute, 
ordered  the  cancellation  of  the  mortgage  to 
the  extent  of  the  notes  held  by  the  bank 
and  the  one  held  by  Mathis,  denied  to  both 
any  participation  In  the  proceeds  of  the  sale, 
and  denied  to  the  bank  any  lien  on  the 
property  for  taxes  paid.  This  appeal  1^  tbe 
bank  and  by  Mathis  followed. 

Ruling:  The  evidence  shows  the  notes 
which  the  Metropolitan  Bank  holds  were 
paid  at  their  maturity,  and  were  acquired 
by  the  bank  afterwards.  As  the  notes  fell 
due,  Philip  Rice,  who  was  the  junior  mem- 
ber of  the  firm  of  Henry  lEice  A  Son,  ap- 
peared at  the  plaintiff's  place  of  buslnpss,  and 
paid  tbem  to  parties  there  who  had  been  des- 
ignated by  plaintiff,  in  his  absence,  to  re- 
ceive the  money.  These  agents  of  the  plain- 
tiff had  no  other  thought  than  that  they 
were  receiving  payment  of  the  notes.  There 
was  no  Intention  or  purpose  wbafev^  on 
their  part  to  sell  or  transfer  th«n  to  Phil 
Rice  or  to  the  Qrm  of  Henry  Bice  A  Son. 
The  Arm's  checks  were  given  in  payment  of 
the  notes,  which  required  no  indorsement 
of  the  plaintiff  (the  holder),  since  they  wtre 
not  payable  to  bis  order,  but  that  of  their 
maker,  Hrauy  Blcc;,  wbo  had  faidmed  tbem 
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In  blank  at  the  time  the  mortgage  waa  exe- 
cuted.  So,  when  the  money  was  forthcom- 
ing to  meet  the  notes,  the  parties  acting  for 
plaintiff  merely  handed  the  notes  over  to 
rhil  Rice.   No  word  whatever  was  said  be- 
tween them  and  him  that  the  notes  were  not 
lielng  paid,  but  ta^en  up  by  those  interested 
in  keeping  them  alire  as  outstanding  obllga- 
tloDs.   There  was  nothing  said  or  done  to 
ludlcate  that  the  transaction  was  otherwise 
than   as   they  considered  it,— a  payment 
Phil  Rice  intimated  in  no  way  that  he  was 
not  paying  the  notes,  but  buying  them  for 
bis  firm.   He,  the  evidence  shows,  had  au- 
thority from  bis  father,  the  maker  of  the 
notes  and  the  head  of  the  firm,  to  handle  the 
financial  affairs  of  the  Arm.   His  authority 
to  i»y  the  notes  with  the  firm's  money  un- 
doubtedly existed.   That  he  did  so,  the  evi- 
dence satisfies  us.   If  he  Intended  not  to 
pay  the  notes  for  his  father,  but  to  buy  them 
for  hia  firm,  he  should  have  so  notified  plafn- 
tlfTs  agents.   Had  he  done  this,  those  act- 
ing for  plaintiff  would  not  have  received  his 
money  and  snrrendered  to  him-  the  notes, 
or  else,  receiving  it,  would  have  indorsed  on 
the  notes  their  subordination,  so  far  as  the 
mortgage  was  concerned,  to  the  remaining 
DOtM  held  by  plaintiff.   There  was  here  no 
conventional  transfer  and  subrogation.  Such 
Bubrogatlon  occurs,  declares  Rev.  Clr.  Code, 
art  216D,  **when  the  creditor,  receiving  bis 
payment  from  a  third  povon,  subrogates 
blm  in  his  rights,  actions,  privileges  and 
mortgages  against  the  debtor;  this  subroga- 
tion must  be  expressed  and  made  at  the 
same  time  as  the  payment"  Subrogation 
to  a  creditor's  rights  and  liens  only  takes 
place  In  favor  of  a  third  person  who  pays  the 
debt,  If  sach  third  person  has  no  interest  in 
paying  it  by  an  express  agreement  to  that 
effect  entered  into  at  the  time  of  payment 
Brice  T.  Watklns,  30  La.  Ann.  21;  Hoyle  v. 
Cazabat  25  La.  Ann.  438;   Fishel  v.  Mer- 
cler,  37  Lbl.  Ann.  359.    Uence  "payment  of  a 
note  secured  by  mortgage  by  one  not  bound 
for  It,  and  who  bnd  no  Interest  In  dlsc-har^ 
glng  It  will  not  subrogate  him  to  the  rights 
of  the  party  to  whom  be  paid.   The  payment 
wlU  extinguish  the  debt  and  the  mortgage 
given  to  secure  it  and  the  claJm  for  reim- 
bursement will  constitute   the  party  who 
paid  an  ordinary  creditor  of  him  for  whose 
benefit  the  payment  was  made."  Nlcholls 
V.  His  Creditors,  9  Rob.  476;  Wiel  v.  Manu- 
facturing Co..  42  La.  Ann.  493,  7  South.  G22. 
So,  too,  there  was  here  no  legal  snbrogatlon. 
The  firm  of  Henry  Rice  &  Son  are  not 
shown  to  have  been  creditors  of  Henry  Rice, 
and  therefore,  as  such,  having  an  Interest  to 
take  np  the  latter's  oufstanding  mortgage 
liabilities.   Neither  were  they  co-debtors  of 
the  debt,  and  thus  intereBted  In  diachni-glng 
it   Rev.  Civ.  Code,  art.  2161;  New  Orleans 
Nat.  Bank  v.  Eagle  Cotton  Warehouse  & 
Compress  Co.,  43  La.  Ann.  814.  9  South. 
442;  Zelgler  r.  His  Creditors.  49  La.  Ann. 
146.  2L  South.  e6&  The  Metropolitan  Bank, 


receiving  the  notes  from  Henry  Rice  A  Son 
after  maturity,  can  claim  no  greater  rights 
than  the  firm  itself  had,— certainly  so  far  as 
the  mortgage  securing  the  notes  Is  con- 
cerned. And  we  hold  that  Henry  Rice  & 
Son  did  not  buy  the  notes  of  plaintiff.  The 
latter  did  not  sell  to  him.  The  transfer  was 
a  payment  and  Bice  &  Son  and  their 
pledgee,  the  bank,  can  make  nothing  else 
out  of  It  against  the  will  and  to  the  detri- 
ment of  the  plaintiff.  It  was  not  the  case  of 
notes  being  held  as  collateral  security,  mere- 
ly, where  upon  payment  of  the  original  debt 
the  collateral  would  pass  unimpaired  to  the 
debtor,  to  be  validly  reissued  by  him  under 
some  circumstances.  licvy  t.  Ford,  41  La. 
Ann.  873,  6  South.  071. 

As  to  the  state  taxes  for  the  year  1888,  the 
bank  In  Its  answer  sets  np  no  claim  on  ac- 
count of  taxes  paid  by  it.  It  does  not  ask 
to  be  recognized  as  subrogated  to  the  state's 
Hen  on  the  property.  Besides,  the  evidence 
shows  that  the  receiver  appointed  to  the  In- 
solvent firm  of  Henry  Bice  &  Son  secured 
an  order  from  the  court  directing  him  to 
pay  these  taxes.  He  obtained  the  mon^ 
from  the  bank  for  the  purpose,  or  got  the 
bank  to  pay  the  taxes,  and  Issued  to  the 
bank  his  receiver's  certificate  covering  the 
amount,  with  S  per  cent.  Interest.  He  then 
applied  to  the  court  for  Its  approval  of  the 
certificate  as  a  debt  of  the  receivership,  to 
be  paid  In  due  course  of  admlnlBtratlon,  and 
the  court  granted  the  order.  This  was  a 
year  before  the  purchase  of  the  property  by 
the  plaintiff,  and  during  this  time  the  bank 
asserted  no  privilege  on  the  property  for 
taxes  paid.  It  seems  to  have  been  content 
to  look  to  the  receiver's  certificate  for  reim- 
bursement. It  filed  no  thh'd  opposition, 
claiming  to  be  paid  by  preference  over  plain- 
tiff the  amount  of  the  taxes  It  bad  paid; 
and  it  docs  not  appear  tliat  the  babk  took 
any  subrogation  from  the  tax  collector  on 
payment  of  the  taxes,  as  seems  to  be  contem- 
plated by  sectitm  S8  of  Act  No.  85  of  1888, 
and  section  88  of  Act  No.  170  of  1896. 
Again,  as  we  have  seen,  the  bank  did  not 
occupy  the  position  of  holder  of  mortgage  se- 
curities affecting  the  pn^t^ty  on  which  It 
paid  taxes,  and  cannot  therefore,  claim  le-  ' 
gal  subrogation  on  that  ground.  The  same 
is  true  of  Henry  Rice  &  Son,  whose  receivw 
took  the  action  above  referred  to  for  pay- 
ment of  the  taxes  of  1^8.,  On  the  whole, 
we  do  not  think  the  tax  lien  made  out  evea 
If  the  bank  had  claimed  benefit  of  same. 

As  to  the  mortgage  note  held  by  Ix>uls 
Mathls,  It  appears  a  notarial  act  of  subroga- 
tion was  made  to  him  by  Henry  Rice  pursu- 
ant to  the  second  clause  of  Rev.  CIt.  Code, 
art.  2160.  The  i^aintiff,  holder  of  the  note 
at  the  time,  was  no  i>arty  to  this  act;  and, 
while  the  Code  declares  (article  2100)  that 
such  subrogation  takes  place  independently 
of  the  will  of  the  creditor,  this  recital  is  con- 
trolled by  article  2162,  which,  in  effect,  pro- 
vides that,  In  case  of  a  subrogation  made 
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Mly  by  the  debtor,  the  creditor  may  exer- 
cise his  right  for  what  remalDB  due  in  pref- 
erence to  the  debtor's  subrogee.  See  Hoyle 
V.  Cazabat,  25  La.  Ann.  438.  Judgment  af- 
firmed. 

PROVOSTY,  J.,  takes  no  part 
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LANDRY  et  al.  T.  LAXDRY.   (No.  13.744.) 
(Supreme  Court  of  Tjouislana.   May  6,  1901.) 
PBTITOBT  ACTION  —  PRBSCRtPTION— ADVERSE 
POSSESSION— BZCEPTIONS-HINORS—AC- 
COUNTINO  BT  ADMINISTRATOR 
—ESTOPPEL. 

1.  Where  a  defendaut  in  a  petitory  action  haa 
been  in  possession,  claiming  as  owner,  of  the 
property  sued  for,  for  more  than  80  years,  the 
action  IS  barred  by  preacriptiun,  whether  he  can 
3how  title  or  not,  unless  the  plaintiff  is  within 
some  exception  established  by  law.  A  fortiori 
is  this  the  case  where  it  aitpears  that  the  plain- 
tiff has  always  lived  in  the  neighborhood,  and 
Is  aware  of  such  possession  and  claim. 

2.  Minors  are  within  an  exception  established 
by  law,  and  the  prescription  above  referred  to 
U  inapplicable  to  them;  and.  where  it  is  once 
made  to  appear  that  the  person  whose  claim  is 
affected  is  a  niinoi-,  the  burden  is  cast  upon  the 
party  who  pleads  the  prescription  to  snow  at 
m-hat  time  It  began  to  run  against  such  person 
l>y  reason  of  his  attiiiiins  majority. 

3.  As  between  an  administrator  and  the  heirs 
:0f  an  estate,  the  latter  are  entillrd  to  notice, 
'Other  than  by  puUication,  of  the  filing  by  the 

former  of  hia  account  and,  In  default  of  such 
-notice,  they  are  not  bound,  save  as  to  creditors, 

by  the  Judgment  of  homologation. 

4.  Where  it  is  claimed  that  a  person  is  es- 
topped from  suing  for  the  recovery  of  property 
by  reason  of  his  having  rereivcd  the  proceeds 
of  the  sale  thereof,  it  should  be  made  to  appear. 
In  order  to  maintain  the  plea,  that  such  pro- 
ceeds were  received  knowingly;  since  it  he  re- 
ceived them  ignorantiy,  supposing  that  they 
came  from  some  other  source,  though  he  may  be 
4»mpelled  to  refund,  there  is  no  estoppel. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
■of  Iberia;  Walter  3.  Burke,  Judge  ad  hoc. 

Action  by  AUda  Landry  and  others  against 
J.  D.  Landry.  Judgment  for  defendant  and 
plaintiffs  appeal.  Modified. 

Weeks  &  Weeks  and  Todd  &  Davis,  for 
ai^llanta.  Anthony  N.  Muller,  Thomas  H. 
Thorpe,  and  Andrew  Thorpe,  for  appellee. 

SIOXROE,  J.  This  Is  a  petitory  action  for 
the  recovery  of  a  certain  tract  of  land  In  New 
Iberia,  to  which  the  plaintiffs  set  up  title  by 
Inheritance  from  Phllemond  and  Elize  Brous- 
sard.  their  grandparents,  and  of  which  they 
allege  that  the  defendant  unlawfully  holds 
possession,  claiming  to  be  the  owner.  The 
defendant,  for  answer,  avers  that  tu  or  about 
April,  1806,  his  wife,  Clelie  Broussard.  who 
was  one  of  the  daughters  and  heirs  of  said 
Phllemond  and  Elize  Broussard,  bought  the 
Interests  of  her  co-heirs  In  the  property  in 
question,  and  took  Immediate  possession 
thereof  as  owner,  and  that  she  retalnpd  such 
posHesslon  until  her  death,  in  18U6,  when  de- 
fendant, ns  her  universal  legatee,  succeeded 
iUKt  and  that  defendant  has  since  tben  been 


In  undisputed  [KMsesslon  of  snld -propertT  as 
owner.  He  alleges  that  the  notary  before 
whom  the  act  by  which  his  wife  acquired 
said  property  was  passed  neglected  to  reyla- 
ter  the  same,  and  that  be  (defendant)  has 
been  unable  to  find  the  original  of  said  a«  i. 
or  to  ascertain  what  has  become  of  It  And 
he  further  alleges  and  pleads  that  the  plain- 
tiffs are  estopped  to  urge  the  claim  bere  set 
up,  for  the  reason  that  they  have  accepted 
the  estatefi  of  their  grandparents,  Including 
the  proceeds  of  the  sale  of  the  proparty  which 
they  now  sedi  to  recover,  and  have  others 
wise  acqulescad  In  the  dl8po8itl<Ni  made  of 
said  property.  Defendant  further  pleads  res 
adjudicata  and  prescription,  and  makes  a 
claim  in  reconvention  for  damages. 

It  appears  from  the  record  that  Phllemond 
and  Elize  Broussard  died  In  18C5,  or  prior 
thereto,  the  dates  not  being  shown,  and  were 
survived  by  seven  children,  or  their  represen- 
tatives, to  wit:  Eleonore,  who  died  unmarried 
and  without  Issue;  Elina,  married  to  Pale- 
mon  (or  Rosamond)  Broussard.  who  died  lenr- 
tng  children;  Elmalse,  married  to  Alexamlre 
Broussard,  who  died  leaving  children;  Eu- 
zeide,  married  to  Esteve  Lamperez.  who  died 
leaving  children;  Clelie,  married  to  the  de- 
fendant who  died  leaving  her  husband  as 
her  universal  legatee;  the  repressntatlTes  of 
Elismene,  a  predeceased  daughter,  married  to 
Louis  Dugas;  and  the  representatives  of 
Emma,  a  predeceas3d  daughter,  married  to 
Edouard  Broussard.  It  further  appears  that 
there  was  a  son,  Bellzalre,  who  died  unmar- 
ried and  without  Issue,  and  who  is  not  shown 
to  have  surrived  his  parents.  The  original 
plaintiffs  were  Allda  and  Loe,  children  of 
Elismene;  Eleonore,  Marie,  and  Ehnelde. 
children  of  Ellna;  Edgar  and  Jos?ph.  children 
of  Euzeide;  Uoael  and  Amanda,  children  of 
Emma;  and  IjOuIs,  Oscar,  Edmee,  and  Julia, 
children  of  Elmnlse.  Of  these,  Louis  and 
Oscar  formally  withdrew  from  the  suit  be- 
fore the  trial  In  the  lower  court,  and  there- 
after there  was  Judgment  In  favor  of  Lionel 
and  Amanda  Broussard,  each  tor  one-four- 
teenth of  the  property  claimed,  and  rejerting 
th3  demands  of  the  other  plaintiffs.  From 
this  judgment  all  the  parties  cast  have  ap- 
pealed. It  further  appears  from  the  reconl 
that  the  defendant  qualified  as  administra- 
tor of  the  succession  of  the  said  Phllemond 
and  Elize  Broussard,  and  In  October,  ISiVi, 
caused  an  Inventory  to  be  made,  which  show- 
ed property  to  the  value  of  $0,950.58,  of  which 
$2.oOO  represented  th3  value  of  the  real  est.ite 
liere  claimed,  and  the  balance  represented 
the  value  of  promissory  notes,  live  stock, 
furniture,  and  other  movables  found  among 
the  assets  of  the  estate.  Shortly  thereafter, 
to  wit,  November  30.  1865,  the  whole  of  the 
said  property,  with  the  exception  of  the  prom- 
lssor>-  notes,  appraised  at  ^.STO-OS,  was  sold 
at  public  auction,  by  order  of  court,  and 
agreeably  to  the  recommendations  of  family 
■usetiugs,  as  It  is  claimed,  and  the  real  es- 
tate iqitpears  to  have  been  a4}udlcated  to 
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"Bdonard  BrouBsard,  for  his  cblldrrai;  Mrs. 
Clelle  BrouBsarO.  wife  of  Dorclly  Landry; 
Elmaiw  BrDosaatd,  wife  of  Alexandre  Brovs- 
aard;  Enz^e  Bronssard,  wife  of  Estere 
l^mperez;  Mlas  Eleonore  Broussai-d;  EUnsL 
Brouasard,  widow  of  Roaamond  (or  Palemon) 
Brousaard;  and  Loula  Elol  Dugas,  for  his 
cblldren.— for  the  sum  of  V1.U50.U0;"  adding 
to  wbich  the  price  of  the  movables,  and  the 
totnl  proceeds  of  the  sale  amounted  to  $2,- 
768.60.  Thereafter  no  farther  atepa  appear 
to  have  been  takai  in  conrt  until  March, 
1871,  when  a  petition  was  filed  on  behalf  of 
Edonard  Bronaaard,  tutor,  praying  for  an  ac- 
count, and,  agreeably  to  said  prayer,  the  de- 
fendant, in  June  1871,  was  ordered  to  file  an 
aeconnt  within  10  days.  This  order  does  not 
asem  to  hare  been  compiled  with,  but  upon 
August  S,  1872,  the  defendant  filed  an  ac- 
count in  which  he  makes  aubatantlally  the 
following  showing,  to  wit:  He  charges  hlm- 
aelf  with  the  total  procceda  ot  the  sale  made 
in  1806  ({2.768.00),  following  which  aj^ars 
this  statement:  "This  sum  must  be  Increas- 
ed with  the  difference  betweoi'the  price  of 
the  adjudication  of  the  town  lots  situated  in 
New  Iberia  and  the  amount  of  the  purchase 
price  thereof,  subsequently  made  by  the  heirs 
thereof  to  Clelle  Brousaard,  wife  of  J.  D. 
Landry,  to  wit  9Kt0."  He  then  charges  him- 
aelf  with  the  notes,  which  were  valusd  in 
the  inventory  at  93.970.08,  deducting  there- 
from 1352.23  as  "uncollected."  and  $2,410.84 
as  "bad  debts,"— and  from  the  balance  thus 
arrived  at  further  deducta  various  debta, 
charges,  etc.,  and  preaents  for  distribution  tlie 
sum  of  42,808.65,  which,  Eleonore  Bnniasard 
having  died  unmarried  and  without  Issue  af- 
ter the  opening  of  the  snccesslon  he  ^posed 
to  distribute  among  the  six  surviving  chll- 
droi,  or  their  repreeentatlvea,  giving  to  each 
child  or  branch  4483.00.  He  then  supple- 
ments the  general  account  ao  made  with  the 
parUcnlar  accounts  of  the  various  distributees, 
charging  them  wltii  payments  on  account  ot 
the  movables  purchased  at  the  auction  sale, 
etc.,  and  showing  balances  in  their  favor,  ex- 
cept In  the  caae  of  Ebnalse  Broussard's  rep- 
resentatives. With  this  account  thera  waa 
filed  a  petition  for  homologation  and  for  the 
discharge  of  the  accountant  and  we  find  in 
the  record  the  fidlowlng  note  of  the  eiiduuce 
offered  in  suppwt  oC  the  prayer  of  said  peti- 
tion, to  wit:  "Statement  of  Facta.  (1)  AU 
IHTOceedlngs  of  estate  aforesaid.  (2)  Sale  of 
property,  procte  verbal  thereof,  marked  *A.' 
(3)  Notice  and  advertisement  in  the  news- 
paper, the  EchOi  of  St  Martin,  the  offldal 
Journal  of  the  parish  of  Bt  Martin.  These 
are  to  certl^  that  the  above  and  foregoing 
comprises  all  the  evidence  adduced  upon  the 
trial  of  the  application  for  the  homcdogatlon 
of  the  account  of  the  administration  presented 
the  5th  day  of  August  1872,  by  J.  Dorclly  Lan- 
dty.  Administrator.  [Signed]  B.  V.  Foumet 
Clerk."  Lpon  the  face  of  1^  account  there 
la  a  waiver  of  notice  by  Allda  Dngas,  wife  of 
Cbarlea  lAudry,  and  her  husband,  and  by 


Clelle  Bronssard,  wife  of  the  accountant 
After  the  rendition,  December  26,  1872,  of 
the  Judgment  homologatii^  aald  account,  and 
ordering  the  discharge  of  the  administrator 
"v^n  payment  of  all  soma  carried  aa  due 
to  the  interested  parties,**  there  was  a  cessa- 
tion of  proceedings  In  the  succession  of  Phile- 
mond  and  EUze  Bronaaard  until  the  flUng 
of  this  suit  in  July,  1890.  Turning  our  at- 
tention, however,  to  matters  ontaide  of  court 
and  going  b&tk  to  the  period  following  the 
sale  at  auction  In  November,  1805,  the  defend- 
ant claims,  and  haa  undertaken  to  prove 
that  after  the  adjudication  of  the  real  estate 
to  the  heirs,  and  not  later  than  January, 
1866,  the  other  adjudlcatees.  by  act  befoie 
Edmond  Monge,  notary  public,  sold  their  re- 
spective Interests  in  said  property  to  his  wile,. 
Clelle  Brousaard,  and  that  he  thereaftor  in- 
herited it  aa  ber  universal  le^tee.  HIa  state- 
ment concaming  the  matter  Is  that  the  par- 
ties all  met  at  the  house  of  his  brother-in-law^ 
Esteve  Lamperea.  together  with  the  notary, 
who,  with  two  witnesses,  whom  he  took  witb 
him,  had  gone  there  from  St.  MarttnTllIe-, 
and  that  the  act  was  there  signed  by  all  the 
parties  In  interest  Lampem  swears  ikmI- 
tively  that  no  such  act  waa  signed,  and  that 
no  such  meeting  took  place  In  his  house.  It 
Is  not  pretended  that  those  who  are  said 
to  have  signed  as  tutors  had  any  antb(^ty  b> 
sell  the  Interests  of  their  wards,  nor  is  It 
claimed  that  the  act  whldi  is  said  to  have 
been  executed  was  ever  recorded.  There  ls= 
some  testimony  to  the  effect  that  the  defend- 
ant and  hia  counael  have  made  an  ^ort  to> 
find  the  original  act  but  not  as  much  light 
Is  thrown  upon  the  subject  as  might  have- 
been.  Thus,  for  aug^t  that  appeara,  Mr. 
Monge's  sole  ofilclal  achievement  as  a  notary 
public  waa  to  go  to  Mr.  Lamperes's  house, 
taking  two  wltoeasea,  whom  the  defendant 
was  unal}le  to  name,  and  pass  'the  act  In: 
question.  Other  than  this,  there  Is  nothlng- 
to  show  that  he  was  a  notary  at  -all.  or  that 
he  ever  acted  in  that  capacity  at  any  other* 
time  or  place,  or  left  any  records  behind  him. 
Under  these  circumstances,  and  partlculariy 
in  view  of  the  fact  that  Laraperez,  at  whose 
house  this  family  gathering,  the  purpose  of 
which  waa  finally  to  dispose  of  the  home  of 
hia  wife's  parents,  la  said  to  have  taken  place 
and  who  la  the  (mly  living  survivor,  except 
the  defendant  who  was  connected  with  the 
tranaactlon,  positively  and  emphatically  con- 
tradicts the  testimony  ct  the  defendant 
while  the  defendant  brings  no  witness  and 
points  to  no  circumstance,  except  the  long 
silence  of  the  plalntUfs,  to  conoborate  his 
testimony,  we  have  been  unable  to  reach  the 
ctmfdnalon  that  the  aale  In  question  is  estab- 
lished. We  find,  upon  the  othor  hand,  that 
the  defendant  and  bia  wife  went  Into  pos- 
sesion of  the  pn^rty  In  question  bx  the  lat- 
ter part  of  1865.  or  early  In  1806,  and  that 
they  remained  In  undisturbed  possession, 
claiming  as  owners,  until  the  filing  of  this 
suit  in  July,  1880;  that  It  to  sur4t  was 
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held  u  the  property  ot  the  ^fe  vntfi  ber 
de&th,  in  1S9G,  since  trblch  time  It  tuts  been 
taeld  by  the  defendant  ae  the  universal  lega- 
tee of  bla  wife. 

Counsel  for  plaintiffs  Insist  tbat  defenda^nt 
acquired  poasesslo?  of  said  pit^erty  In  bis 
capacity  as  adminlatrator,  and  tbat  be  bas 
not  abown  any  (diance  In  tbe  character  of 
that  poBsesslui;  tbe  contention  being  that 
the  alleged  adjudication  of.  tbe  inoperty  to 
tbe  heirs  Is  not  ^wn  to  have  been  legal- 
ly effected,  Inasmuch  as  tbe  order  of  court 
and  the  proceedings  of  the  fomlly  meetings 
on  behalf  of  tbe  mlnOTs  have  not  been  pro- 
duced. In  answer  to  this  It  may  be  said 
tbat  tbe  procte  verbal  of  the  auctioneer  re- 
cites tbat  the  sale  was  made  pursuant  to 
an  ordo:  of  court,  and  to  the  advice  of  family 
meetings,  and  to  tbe  request  of  the  admin- 
istrator; and  the  fact  that  that  recital  re- 
mained of  reCOTd,  unchallenged,  for  more 
than  30  years,  might  Justify  a  presumption 
of  Its  verity.  Geotlle  v.  Foley,  ft  La.  Ann. 
146.  But  whether  the  order  of  court  and  the 
advice  of  the  family  meetings  were  obtained 
or  not  it  is  tndlspotable  that  the  property 
was  adjudicated,  by  an  auctioneer  who  claim- 
ed tbat  be  was  acting  under  such  order  and 
authority  and  by  sndi  request,  to  tbe  helia 
in  whom  the  title  was  already  vested.  Tbls 
tranuction  had,  at  least,  tbe  effect  that  a 
eurrmder  oi  tbe  property  by  tbe  administra- 
tor to  tbe  heirs  would  have  bad.  In  tbe  ab- 
■ence  of  any  action  by  the  court  or  by  tbe 
family  meetings.  Tbe  adminlatrator  no  lon- 
ger had  the  propoiy  unAee  administration, 
but  having  surrendered  It  to  the  owners, 
thereafter  occupied  the  same  relation  to  it 
tiut  any  other  stranger  would  have  occupied, 
and,  although  we  have  been  unable  to  con- 
cur In  the  conclusion  reached  by  the  leanied 
Judge  ad  boc,  that  there  was  siub  a  con- 
veyance tb  Mrs.  Landry  as  Is  claimed  by 
the  defmdant  we  think  there  can  hardly 
exist  a  reasonable  doubt  that  there  was  an 
understanding  of  some  kind  upon  the  basis 
of  which  she  took  possession  of  said  pnverty 
as  owner.  Our  reasons  for  tbls  condualon, 
briefly  stated,  are  as  follows,  to  wit:  It 
would  otherwise  be  ImpMtible  to  account 
tor  the  fa'ct  that  Urs.  Landry  and  her  hus- 
band, the  defwdant  were  allowed  to  re- 
main In  undisturbed  possession,  as  owners, 
for  more  than  30  years,  of  a  piece  of  real 
estate  which  had  been  the  homestead  of, 
and  was  tbe  only  immovable  property  left 
by,  au  old  couple,  whose  numeroiu  heirs, 
-ehlldrni,  and  grandchildren  were  living,  and 
continued  to  llye.  In  the  Immediate  neigh- 
borhood. Oscar  Bronsaard.  who  was  sworn 
by  the  irialntlffa,  testifies  tbat  be  wat  told 
by  bla  mother  (I^mals^  wife  of  Alexandre 
Brvussard)  that  the  property  In  question  bad 
lieen  scdd  to  bis  Aunt  Clelie  at  auction,  from 
wblch,  considered  In  connection  with  the  re- 
citals in  defendant's  account  we  are  Inclined 
to  think  tbat  It  was  understood  tbat  there 
ahould  be  a  formal  adjudication  of  tbe  pn^- 


erty  to  all  the  heirs,  bat  that  Glelle  Brons- 
sard  (Airs.  Dorclly  Landry)  ahould  ttiereafter 
pay  the  amount  bid,  plus  a  aoflldent  amomit 
to  make  the  price  92.500,  and  take  tbe  pn^ 
erty.  Mrs.  AUda  Landry,  me  of  the  plain- 
tUfs,  and  Esteve  Lanq)eres,  whose  wife  was 
one  of  the  children  of  Phllemtrnd,  and  EUxe 
Broussard,  have  both  given  tb^  testlznonj, 
and  although  they  both  participated  to  acnne 
extent  In  the  proceedings  connected  wltb  the 
settlement  of  tbe  succesalon  of  said  dece- 
dents, and  were  evld^tly  ai^sed  at  the 
time  of  what  was  b^ng  done,  they  do  not 
deny  that  defendant  and  hla  wife  have  oc- 
cupied said  property  as  owners,  though  they 
offer  no  explauatlcn  of  that  fact  And,  fi- 
nally, Edouard  Broussard,  as  tutor,  In  March. 
IS71,  filed  a  petition,  in  whteh  be  prayed 
that  the  defendant  be  ordered  to  file  an  ac- 
count and  auch  an  order  waa  made:  There 
is  no  complahit  In  that  petition,  however,  as 
to  the  disposition  which  had  been  made  iC 
tbe  real  estate,  though  the  defendant  and 
bis  wife  bad  then  been  living  on  said  prop- 
erty  fbr  about  five  years.  We  therefore  con- 
clude that  there  bad  been  an  adverse  poeaea- 
alon  of  the  property  hi  dispute,  \mAw  a  claim 
of  ownership,  for  mote  than  30  years  before 
tbls  suit  was  filed,  and  tiiat  the  plea  of  pre- 
scription of  30  years  Is  tber^re  good  as 
to  the  plaintiffs,  who  are  not  excepted  from 
Its  operation  by  reason  of  mtnority. 

As  to  the  plea  of  res  adjudlcata,  tt  does 
not  appear  that  any  of  the  heirs,  with  the 
exception  of  Mrs.  AJlda  Landry  and  the  de- 
fendant's wife,  took  cognisance  or  were  noti- 
fied of  the  filing  of  tbe  admInlstrator*B  ac- 
count from  which  It  follows  that  they  are 
not  bound  by  tbe  Judgmoit  bomologatfoff 
tbe  same.  MlUandon  v.  Oajva,  6  La.  2£2: 
Carter  v.  McManua,  15  Za.  Ann.  676.  Kot 
can  we  discover  any  safllciaat  reason  for 
holding  that  those  who  are  In  no  wise  bound 
by  the  account  should  be  estivped  by  reason 
of  having  recdved  p^^mmts  from  tbe  admin- 
istrator, irince  tbose  paymoita  aro^ar  to 
have  been  made  and  received  as  amounts 
due  tiiem  as  heirs  of  their  grandparoits,  and 
not  under  drcumatoncea  which  would  Justin 
the  belief  that  they  were  Informed  of  the  re- 
citals contained  In  the  admlnlstratoVs  ac- 
count In  regard  to  the  real  estate.  In  fact 
the  two  payments,  amonnUng  to  fl90,  which 
appear  to  have  been  made  to  Mrs.  Loe  Dngas, 
wife  of  J.  J.  Marie,  were  so  made  more  than 
a  year  before  said  account  was  filed,  and  the 
receipts  given  by  her  convey  no  Intimation 
that  she  understood  ttiat  she  was  receiving 
the  purchase  price  of  the  real  estate  In  ques- 
tion. Under  these  circumstances.  It  cannot 
be  said  tbat  Ibere  was  any  Tatlfieatlon  of  tbe 
aUes;ed  sale  to  Mr*.  DorcUy  Landry.  Succee* 
Blon  of  Ttoxler,  46  La.  Ann.  768,  IG  South. 
158;  Bresnx  v.  Sarvole,  38  La.  Ann.  243,  1 
South.  614. 

As  to  Ibe  i^lntiff  Mrs.  Alida  Landry.  It 
appears,  partly  from  her  own  evidence,  that 
■he  bad  attained  bear  maj«ritr.^rtien  tbe  wUe 
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of  the  defendant  took  poesesBion  of  the  prop- 
erty In  question;  that  abe  took  cognizance, 
and  wiUred  notice,  of  the  account  filed  by  de- 
fendant In  1872;  that  in  1682  abe  sold  de- 
fendant a  lot  adJoinln£  said  property  by  a 
desciipticHi  In  which  the  latter  Is  referred 
to  aa  belmging  to  Mrs.  Clelie  Brouflaard,  wife 
of  Dordly  Landry;  and  that  she  has  re- 
mained silent  aa  to  her  present  demand  for 
more  than  80  years,  although  living  in  the 
same  neighborhood  as  defendant,  who  has, 
during  all  that  time,  been  living  on  the  prop- 
erty which  she  now  seeks  to  recover.  We 
concur  with  the  Judge  ad  hoc  In  the  opinion 
that  the  pleas  of  pres«dptlon  and  estoppel 
are  well  made  as  to  this  claim,  and  should 
be  sustained. 

As  to  the  plaintiffs  Mrs.  Loe  Dugas,  wife 
of  J.  J.  Marie,  Lieonie  and  Amanda  Broua* 
sard,  and  Edgar  and  Joseph  Lamperez,  they 
appear  upon  the  face  of  the  record  to  have 
bgeu  minors  at  the  date  at  which  the  de- 
fendant's wife  went  Into  possession  of  the 
propwty  In  dispute,  and  the  burden  was 
upon  tile  defendant  to  bring  them  within  the 
prescriptloD  relied  on  by  him.  As  this  has 
not  been  done,  and  as,  for  the  reasons  which 
haTe  been  stated,  they  are  not  affected  by 
the  pleas  of  res  adjudlcata  and  estoppel,  we 
conclude  tbat  they  are  entitled  to  recover. 

As  to  the  plaintiffs  Eleonore,  Marie,  and 
Euxelde  Broussard  and  Edmee  and  Julia 
Broussard,  there  is  nothing  In  either  the 
pleadings  or  the  evidence  to  take  their  claims 
out  of  the  prescription  of  30  years.  The  ex- 
ception as  to  them  sbonld  thoefore  be  main- 
tained. 

Counsel  for  the  plaintiffs  In  their  brief 
suggrat  that  the  plaintiffs  should  be  entitled 
to  recover  the  Interests  inherited  by  tbem 
from  Bellzalre  and  BletJnore  Broussard,  who 
died  unmarried  and  without  Issue.  This  Is 
true  as  to  Meonore,  wno  surrlved  her  par- 
ents, but  there  is  nothhig  In  the  record  to 
indicate  that  Bellzalre  so  survived.  On  the 
contrary,  the  impression  which  we  derive 
from  the  record  is  that  he  died  first.  Con- 
ceming  the  Interest  of  Joseph  and  Eidgar 
LampereB,  It  appears  that  their  mother,  bom 
Euzelde  Broussard.  left  three  children  at 
her  death,  viz.  Omer,  Edgar,  and  Joseph, 
and  that  Omer  died  subsequently,  so  that  his 
interest  descended  to  his  father  and  two 
brothers,  which  latter  are  therefore  entitled 
each  to  his  original  Interest  of  Vt.  or  ^/si), 
plus  the  interest  inherited  from  his  aunt 
of  %  of  1/t.  or  plus  the  Interest  in- 

herited from  Ms  brother  Omer  ^%  of 
w  sVioob);  making  a  total  of  n/ii*  to  each, 
or  ii/ft  to  both.  The  Interests  of  the  oth- 
ers, whose  claims  bave  been  allowed,  may 
be  stated  as  follows,  to  wit:  Loe  Dugas, 
wife  of  J.  J.  Marie,  and  Leonie  and  Amanda 
BrousRard,  ai'e  each  entitled  to  his  or  her 
oripiual  Intei-est  (%  ot  i/t.  or  Vi*).  plna  the 
Interest  Inherited  from  her  aunt  of  H  of 
Vt.  or  Vsa);  being  a  total  of  >/is.  It  is 
tberefon  ordered,  adjudged,  and  decreed 


that  the  Judgment  appealed  from,  in  so  far 
as  It  rejects  the  demands  of  the  plaintiffs, 
Eleonore,  Mori^  Euzelde,  Edmee,  and  Jnlla 
Broussard,  "be,  and  the  same  is  hereby,  af- 
llrmed,  at  the  costs  of  the  appellants;  and, 
in  so  far  as  the  said  judgment  is  In  favw 
of  the  plaintiffs  Lionel  and  Amanda  Brous- 
sard, that  the  same  be,  and  is  hereby, 
amended  to  the  extent  of  awarding  to  said 
plaintiffs  each  a  i/n,  instead  of  a  Vi4t  un- 
divided interest  In  the  property  sued  for. 
It  Is  further  ordered,  adjudged,  and  de- 
creed that  In  so  fftr  as  said  Judgment  re- 
jects the  demands  of  Mrs.  Loe  Dugas,  wife 
of  J.  J.  Marie,  and  of  Edgar  and  Joseph 
Lamperes,  the  same  be,  and  is  hereby,  an- 
nulled, avcrided,  and  reversed,  and  that  there 
now  be  Judgment  in  favor  of  said  plaintiffs 
and  against  the  defendant,  J.  D.  Landry,  de- 
OTeelng  said  Mrs.  Dugas  to  be  entitled  to  an 
undivided  i/ts,  and  the  said  Edgar  and 
Joseph  Lamperes  each  to  be  entitled  to  an 
undivided  11/144,  Interest  In  the  property 
herein  sued  for.  It  la  further  ordered,  ad- 
Judged,  and  decreed  that  as  between  the 
said  plaintiffs  Mrs.  Loe  Dugas,  Mari^  Lionel, 
and  Amanda  Broussard,  and  Edgar  and  3(h 
seph  Lamperez  and  the  defendant,  the  de- 
fendant pay  the  costs  in  boUi  courts. 

BRBAUX,  J.,  baring  been  of  counsel  In 
1872,  on  an  Incidental  Issue,  recuses  him- 
self. FKOYOSTY,  J.,  takes  no  part 
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STATE  r.  BRIGHT.  (No.  18,968.) 
(Supreme  Court  of  LooMana.  Uay  20,  1901.) 

INFORMATION— AUENDHBNT-VABUNCB— 
NBW  TRIAL— SURPRISE. 

1.  The  amendmeot  pending  trial  of  an  Infor* 
roation  for  larceny,  by  Bubstitution  therein  of  the 
nnine  of  a  husband  for  that  of  hia  wife  as  the 
owner  of  the  property  stolen.  Is  authorized  to  be 
made  by  section  1047  of  the  Revised  Statutes, 
when  there  appears  to  be  a  variance  between  the 
Btateiurat  of  ownership  in  the  information  and 
the  evidence  offered  In  proof  thereof.  Cpavlc- 
tinn  of  tfae  accused  upon  the  amended  iofornia- 
tion  evidences  the  propriety  of  the  amendment 
upon  the  existence  at  a  variance  aa  a  matter  of 
fact. 

2,  "Where,  pending  a  trial  of  a  person  for  lar- 
ceny; the  information  la  amended  by  Bulwrtitut- 
ing  therein  the  name  of  a  husband  for  that  of 
hi8  wife  as  the  owner  of  the  property  stolen, 
and  both  before  and  after  the  amendment  bodi 
husband  and  wife  were  examined  as  witnesses, 
and  the  accused  made  no  effort  to  have  the  trial 
postponed,  nor  availed  himself  of  the  presence  of 
the  spouses  on  the  stand  as  witnesses  to  nega- 
tire  the  on-nership  as  laid  in  the  amended  infor- 
mnfion,  he  is  properly  refused  a  new  trial,  based 
uiKtn  a  claim  that  be  was  surprised  by  the 
amendment,  and  that  be  conld  disprove  by  the 
wife,  as  newly-discovered  testimony,  that  the 
property  was  her  paraphernal  property. 

(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  O.  Baker,  Judge. 

C.  Bright  was  owictfld  of  larcoiy. 
and  appeals.  Affirmed. 
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Robert  H.  Marr  and  Chandler  C.  Luzen- 
b«rg,  for  appellant  Walter  Guion,  Atty. 
Gen.,  J.  Ward  Qurley,  Dist  Atty.,  and  Porter 
Parker,  AssL  Dist.  Atty.  (Lewltf  Oulon,  of 
connsel),  for  the  State. 

NIOHOLLS,  0.  J.  The  defendant  was 
charged  with  the  larceny  of  a  diamond  pin, 
in  an  Information  filed  against  him  by  the 
assistant  district  attorney  for  the  parish  of 
Orleans.  The  ownership  of  the  pin  was  laid 
In  Mrs.  Ethel  Staeble.  On  the  trial  of  the 
case,  Mrs.  Frederick  Staehle,  Frederick 
Staehle,  and  several  other  witnesses  were 
placed  on  the  stand,  and  testified  as  wit- 
nesses  for  the  state,  and  were  cross-examin- 
ed on  behalf  of  the  defendant.  At  this  stage 
of  the  trial  the  assistant  district  attorney 
moved  the  court  to  amend  the  Information 
by  snbstltutlng  the  name  of  Frederick  Staehle 
for  Mrs.  Ethel  Staeble,  to  which  counsel  of 
defendant  objected.  The  court  overruled  the 
objection,  and  ordered  the  Information  to  be 
amended  as  moved  by  the  assistant  district 
attorney,  to  which  ruling  of  the  court  coun- 
sel for  defendant  excepted,  and  reserved  a 
bill  of  exceptions.  The  state  then  announ- 
ced that  It  rested  Its  case.  Richard  L.  Dal- 
ton  and  McDermott  were  then  sworn  by 
the  clerk,  examined  as  witnesses  on  the 
part  of  the  defendant,  and  cross-examined  on 
the  part  of  the  state.  After  hearing  the  evi- 
dence, orgument  of  counsel,  and  receiving  the 
Instructions  of  the  court,  the  jury  returned  a 
verdict  of  guilty  as  charged.  The  defendant 
moved  for  a  new  trial.  This  application 
was  refused,  to  which  ruling  defendant  re- 
served a  bill  of  exceptions.  The  court  then 
sentenced  him  to  suffer  imprisonment  In  the 
state  penitentiary  at  hard  labor  for  two 
years,  and  he  appealed. 

The  bill  of  exceptions  resei-ved  to  the  rul- 
ing of  the  court  allowing  the  amendment, 
after  reciting  the  fact  that  an  Information 
had  been  filed  against  him  for  the  larceny 
of  a  diamond  pin,  the  property  of  Ethel 
Staehle,  and  that  after  the  Jury  In  the  case 
had  been  impaneled  and  sworn  this  Informa- 
tion was  read  to  the  Jury,  declares  that  there- 
after Ethel  Staehle,  one  McDermott,  and  one 
Frederick  Staehle  were  examined  by  the 
state  as  witnesses;  whereupon  the  assistant 
district  attorney  moved  to  amend  the  in- 
formation so  as  to  lay  the  ownership  in  Fred- 
erick Staehle, — that  Is,  to  have  the  informa- 
tion read  that  said  pin  was  the  -property 
of  Frederick  Staehle,— to  which  defendant  ob- 
jected; that  the  court  overruled  the  objec- 
tion, and  allowed  the  information  to  be 
amended,  to  which  ruling  the  defendant  re- 
served and  tendered  his  bill  of  exceptions. 
The  grounds  assigned  for  the  granting  of  a 
new  trial  were— First,  that  the  verdict  was 
contrary  to  the  law  and  the  evidence;  sec- 
ond, that  the  court  erced  in  permitting  the 
district  attorney  to  amend  the  information 
after  the  Jury  bad  been  sworn  and  the  ac- 


cused had  been  placed  In  Jeopardy;  third, 
because  the  Informatloa  filed  by  the  assist- 
ant district  attorney  laid  the  ownership  of 
the  pin  alleged  to  have  been  stolen  In  the 
person  of  Mrs.  Ethel  Staehle,  and  accused 
was  put  on  trial  upon  that  Information;  that 
after  the  Jnry  was  Impaneled  to  try  accused 
the  information  laying  the  ownership  in 
Ethel  Staehle  was  read  to  the  jnry,  and  ac- 
cused was  put  In  Jeopardy;  that  Ethel 
Staehle  and  Frederick  Staehle  were  examin- 
ed, as  witnesses  on  behalf  of  the  state,  and 
left  the  witness  stand,  whereupon,  on  mo- 
tion of  the  assistant  district  attorney,  and 
the  surprise  and  over  the  objectlou  of  th* 
accused,  the  information  was  amended,  and 
the  ownership  of  the  pin  was  laid  in  Freder- 
ick Staehle;  that  this  sudden  change  In  the 
information  did  not  give  him  an  opportunity 
of  bringing  proof  to  the  a>ntrary,  as  set  forth 
in  the  Information;  that  accused  had  since 
discovered  evidence  that  Frederick  Staeli^ 
was  not  the  owner  of  the  pin  alleged  to  have 
been  stolen,  and  that  upon  a  new  trial  he 
would  prove  by  Ethel  Staehle  that  the  pin 
alleged  to  have  been  stolen  was  her  own 
separate  property;  that  with  due  diligence 
he  could  not  have  discovered  with  any  de- 
gree of  certainty  that  said  evidence  existed, 
as  he  afterwards  believed;  that  his  failure 
to  produce  said  evidence  upon  bis  trial  was 
not  due  to  any  negligence  on  his  part,  and 
said  evidence  was  material  to  the  issue.  In 
overruling  the  motion  for  a  new  trial,  the 
court  staled  that  on  the  trial  the  district 
attorney,  acting  npon  the  presumption  that 
exists  In  such  cases  that  the  projterty  was 
community  property,  asked  and  <ri>tained 
leave  to  amend  the  information  by  changing 
the  ownership  from  Mrs.  Staehle  to  Mr. 
Staehle,  her  husband;  that  counsel  for  the 
defendant  objected  npon  the  sole  ground 
that,  as  a  matter  of  law.  It  was  the  amend- 
ment of  a  material  allegation,  and,  although 
the  witnesses  were  present,  offered  no  evi- 
dence to  show  that  this  presumption,  which 
prevails  la  all  such  cases  until  rebutted,  did 
not  bold  in  this  case;  that  it  seemed  to  the 
court,  under  the  circumstances,  that,  even  if 
it  were  conceded  that  the  amendment  was 
not  nccessarr.  the  defense  could  not  be  set 
up  on  a  motion  for  a  new  trial;  that,  if  Mrs. 
Staehle  was  the  owner  of  the  property,  then 
the  Information  was  perfectly  good,  and  if 
she  was  the  custodian  of  llie  property  It 
would  hold;  the  accused  could  not  be  prejudi- 
ced by  changing  the  ownership  of  the  pin 
from  Mrs.  Staehle  to  her  husband;  that  the 
real  question  was  not  whether  Frederick 
Staehle  owned  the  pin.  or  Mrs.  Frederick 
Staeble  owned  it,  but  whether  the  accused 
stole  this  particular  pin;  that,  under  sectloo 
1047  of  the  Revised  Statutes,  and  the  deci- 
sions of  the  supreme  court,  the  state  had  the 
right  to  amend.  He  declared  that  under  the 
evidence,  of  which  he  gave  a  summary,  no 
one  coulA  ha.n  any  reasonable  doubt  as  to 
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tbe  stillt  of  the  accased;  that  the  accused  had 
been  found  ffutlty  by  the  jury,  and  he  was 
compelled  to  maintain  their  vehUct. 

Opinion. 

Section  1047  of  tbe  Berlsed  Statutes  pro- 
vides that  "whenever,  on  or  before  the  trial 
of  an  Indictment  for  any  crime  or  misde- 
meonm:,  there  shall  appear  to  be  any  rarl- 
auce  between  the  statement  In  the  indictment 
and  tbe  erldence  offered  in  proof  thereof, 
or  the  name  or  descrlptlMi  of  any  person 
body  poUtlc  or  corporate  therein  stated  to  be 
the  owner  of  any  prc^ierty  real  or  personal 
which  shall  form  the  subject  of  any  offense, 
*   *   *  or  In  the  ownmblp  of  any  property 
named  or  described  therein.  It  shall  be  law- 
ful (or  the  court  before  whltdi  the  trial  shall 
be  had,  If  it  shall  omslder  such  variance  not 
material  to  the  merits  of  the  case,  and  that 
tbe  defendant  cannot  be  prejudiced  thereby 
In  his  defense,  to  order  the  amendment  to  be 
amended  accordlnc  to  the  proof  both  in  that 
part  of  the  Indlctmoit  which  It  may  become 
necessary  to  amend;  the  Mai  to  be  had  before 
the  same  or  another  Jury,  as  the  court  shall 
think  reasonable,  and  after  such  amendment 
the  trial  shall  proceed  with  In  the  same  man- 
ner In  all  respects  as  if  no  such  variance  had 
occurred:  provided,  that  In  all  such  cases 
where  the  trial  shall  be  so  postponed  the 
witnessea  shall  be  bound  to  attend  to  prose- 
cute and  give  evidence.    *    *    *"  The 
amendment  which  the  court  ordered  to  be 
made  in  tbe  case  before  the  court  was  made 
under  the  authority  of  this  statute.   The  ac- 
cused excepted  at  the  time  to  the  amendment 
being  made,  but  made  no  objection  to  the 
trial  being  proceeded  with  before  the  same 
Jury.  The  trial  was  continued  after  tbe 
amendment  had  been  made,  and  witnesses, 
both  for  the  state  and  for  the  defense,  were 
placed  upon  the  stand,  examined,  and  cross- 
examined.    Defendant  contends  that  "the 
power  of  the  trial  Judge  Is  exroptional,  and 
wholly  statutory,  and  cannot  be  exercised  ar- 
bitrarily, but  Is  confined  by  the  statute  to 
the  case  where  there  Is"  a  variance  between 
tbe  statemmt  In  tbe  indictment  and  the  evi- 
dence offered  In  proof  thereof;  that  when 
the  bill  of  exertions  shows  that  no  such 
variance  exists,  or  that  the  amendment  ofter- 
ed  la  not  supported  by  the  evidence,  the 
erroneous  ruling  of  tbe  district  Judge  In  per^ 
milting  an  amendment  Is  reversible  error; 
that  It  was  admitted  that  Mrs.  Staehle  was 
the  custodian,  and  certainly,  for  the  purposes 
of  pleading,  the  owner;  an  amendment  chan- 
ghig  the  allegation  of  ownership  from  her 
to  another  was  unlawfully  allowed;  such 
amoidment,  so  far  from  being  supported  by 
the  evidence,  was  directly  contrary  thereto, 
and  resulted  In  tbe  conviction  of  the  accus- 
ed of  a  crime  which  the  evidence  shows  he 
did  not  commit,— the  theft  of  Frederick 
Staehle's  property;  that  the  "rule  is  nnlversal 
that  It  Is  proper  for  an  Indictment  for  lar- 
ceny to  lay  ownership  In  the  pei-son  having 
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lawful  possession  at  the  time  of  the  tti^t,— 
that  Is,  the  ostensible  and  apparent  owner"; 
that  "Mrs.  Ethel  Staehle  being  the  ostensi- 
ble and  apparent  owner,  it  being  alleged  that 
the  property  was  stolen  from  her  person, 
there  was  nothing  to  warrant  an  amendment 
lodging  such  ownership  In  some  one  dse." 

It  may  be  true  that  an  indictment  for  lar- 
ceny, laying  tbe  ownership  of  the  property 
stolen  In  tbe  actual  possessor  and  apparent 
and  ostensible  owner,  would  hold  good 
against  a  claim  made  by  the  accused  that 
tbe  latter  was  not  the  real  owner;  but  this 
la  something  different  tnm  a  dalm  that 
when  the  state  has  reason  to  believe,  from 
evidence  Introduced  on  tbe  trial,  that  the 
jKMsessor  and  ostensible  owner  Is  not  the 
real  owner  It  should  be  forced  to  adhere  to 
the  allegation  of  ownership  made  In  the  In- 
dictment, and  not  authorised  or  permitted  to 
substitute  the  name  of  the  real  ovnier  for 
that  of  the  ostensible  owner.  The  ownn^ 
ship  having  been  originally  laid  In  Ethel 
Staehle,  and  changed  to  Frederidc  Steele 
after  evidence  heard,  and  tbe  Jury  having 
returned  a  verdict  of  guilty  against  tbe  ac- 
cused, after  tbe  amendment,  on  the  whole 
evldrace  adduced  before  It,  both  befwe  and 
after  the  am^dment,  we  must  assume  that 
the  evidence  must  have  been  such  aa  to  Jus- 
tify the  verdict  based  upon  an  ownonhlp  of 
the  pin  In  Frederick  Staehle,  and  therefore 
to  have  warranted  and  Justifled  a  change 
In  the  allegation  of  ownersldp  from  Ethel 
Staehle  to  him. 

The  defendant  relies  very  greatly  upon  the 
decision  of  this  court  in  State  v.  Williams,' 
46  La.  Ann.  939.  12  South.  9a2.  In  which  the 
cases  of  State  v.  Everage,  33  La.  Ann.  120; 
State  V.  Hanks,  89  La.  Ann.  235,  1  Sonth. 
458,  and  State  v.  Ware,  44  La.  Ann.  954.  11 
South.  679.  cited  by  the  state  herein,  wero 
referred  to.  An  examination  of  that  caae 
wilt  show  that  it  bears  no  resemblance  to 
the  present  one.  Emma  Williams,  the  de- 
fendant, had  been  Indicted,  tried,  and  acquit- 
ted upon  an  Indictment  charging  her  with 
grand  larceny  of  the  goods  of  one  Louise 
Waters.  She  was  subseauently  prosecuted 
and  convicted  upon  another  Indictment,  char- 
ging her  with  grand  larceny  at  the  same 
time  and  place,  of  the  same  goods,  but  lay- 
ing the  ownership  of  the  property  In  Harry 
H.  Waters.  The  Identity  of  the  particular 
acts  Involved  In  the  two  Indictmente  w as- 
admitted.  Defendant  filed  a  plea  of  autr^ 
fols  acquit,  which  was  overruled,  and,  be- 
ing aentenced  under  the  charge  and  verdict, 
she  appealed.  The  Judgment  was  affirmed 
on  api)eaL  The  court  held  that  acquittal  un- 
der an  indictment  for  larceny  of  goods  al- 
leged to  belong  to  A.  was  no  bar  to  subse- 
quent Indictment  for  larceny  of  the  same 
goods,  alleged  to  be  the  property  of  B.,  where- 
it  was  shown  that  the  acquittal  was  due  to 
the  mlsnomw  In  the  allegation  of  ownership; 
that  the  second  Jeopardy  was  not  for  the- 
same  offense.  In  tbe  body  of  the  oub^Ion  the 
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court  dedared  that  "our  law  ffranta  great 
latitude  of  amendment  In  cases  of  mlsoomcr, 
and  that  It  would  be  better  practice  In  such 
cases  for  the  Btnte  to  avail  itufiU  of  this  priv- 
ilege than  to  let  the  case  go  to  trial,  and  to 
a  rerdtct  ot  acQulttal,  and  then  bring  an- 
other Indictment  under  correct  auctions  as 
of  ownership,  but  that,  as  It  was  not  re- 
quired to  do  this  as  a  duty,  the  failure  to 
amend  did  not  forfeit  any  of  its  legal  rights." 
The  opinion,  so  far  from  supporting  appel* 
lant'B  position  that  an  ameudment  pending 
trial  for  larceny.  In  order  to  correct  an  er- 
roneous allegation  in  the  Indictment  as  to 
the  ownership  of  the  property  stolen,  is  not 
warranted.  Is  authority  to  the  contrary,  as 
It  refers  to  snch  amendments  as  being  the 
proper  course  to  pursue  in  cases  so  situated. 
Appellant  has  no  reason  to  fear  that  he  will 
ever  be  placed  in  jeopardy  a  second  time  un* 
der  a  charge  of  larceny,  for  this  same  pin, 
on  the  particular  occasion  charged  In  the  in- 
dictment. 

Appellant's  application  for  a  new  trial  was 
prc^wly  refused.  He  asserts  that  he  went 
to  trial  unprepared  to  meet  the  changes  of 
the  situation  which  resulted  from  the  amend- 
ment to  the  Indictment  but  be  made  no  ef- 
fort to  oI)tain  a  continuance,  or  to  hare  the 
case  tried  before  another  Jury.  He  men- 
tions, as  the  witness  throagh  whom  he  ex- 
pects to  disprove  the  allegation  of  the  owner- 
ship of  the  pin  being  In  JTrederick  Staehle^ 
the  wife  ot  Staehle.  Both  Staehle  and  his 
wife  were  examined  as  witnesses  In  the 
case,  both  before  and  after  amendment,  and 
defendant  had  ample  opportunity  to  examine 
both  of  them  at  that  time,  but  he  failed  to 
avail  himself  of  the  opportunity  to  do  so. 
Why  be  did  so  he  does  not  attempt  to  ex- 
plain. We  see  no  reason  for  reversal  of  the 
Judgment,  and  ft  la  hereby  affirmed. 


(105  La.) 

BAGSDALE  et  a),  v.  RAGSDALE  et  at 
(No.  13,582.) 

(Supreme  Court  of  Louisiana.   May  6,  1901.) 

VENDOR   AND    PURCHASER  —  RESCISSION  OP 
BALE— NOTE— INDORSEMENT. 

1.  Rescission  for  the  nonpayment  of  the  pnt- 
ehase  price  may  be  enforced  if  the  parties  to  the 
sale  can  be  placed  in  the  same  condition  as  they 
were,  "as  though  the  obligation  had  not  existed.' 

2.  The  test  m  a  suit  between  the  parties  to 
the  sale  is  the  return  to  the  purchaser  of  that 
portion  of  the  price  he  has  paid,  if  any,  and  hia 
complete  discharge  as  to  the  remainder,  the  un- 
paid portion  of  toe  price. 

3.  A  general  Indoi-senient  on  negotiable  paper 
may,  except  as  against  a  bona  nde  bolder,  be 
explained,  and  the  precise  terms  of  the  agree- 
ment shown,  by  parol  testimony. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;  Fred  D.  King,  Judffe. 

Action  by  H.  O.  Ragsdnle  and  others 
against  W.  A.  Ragsdale  and  others.  Judg- 
ment few  defendants,  and  plaintiffs  appeal. 
Qeveraed. 


Dart  &  Eeman,  for  appellaiita.  Boatner. 
Dodds  ft  Boatner,  for  appellee  J.  R.  Abete. 

BLANCIIARD,  J.  The  question  which 
this  case  presents  Is  whether  or  not  t> 
widow  and  five  of  the  six  heirs  of  George  W. 
Ragsdale,  deceased,  may  enforce  as  ai;ain:^: 
the  sixth  heir,  WllUam  A.  Ragsdale.  the  rec- 
olutory  condition  Implied  in  a  contract  of 
sale  entered  Into  between  said  George  W. 
Ragsdale  and  the  said  William  -A.  Ragsdale. 
There  is  dispute  as  to  whether  George  W. 
Rngsdaie  resided  in  Louisiana  or  Miasissii^- 
but  we  think  It  sufficiently  shown  be  was  a 
citizen  of  Louisiana.  The  property  In  qne^ 
Hon  therefore  pertained  to  the  commuiutT 
of  acquets  and  gains  exIstJng  between  bbc- 
self  and  Maria  Ragsdale,  his  wife.— n<>ir 
widow,  and  one  of  plaintiffs  b«rein.  It  con- 
sisted of  certain  lots  of  ground  and  mil] 
plant  situated  In  the  parish  of  Taogipaho*. 
In  March,  189S,  by  public  act  passed  in 
Copiah  county.  Miss.,  he  sold  tbe  pn^ierty 
to  his  son  W.  A.  Ragsdale  for  the  price  ol 
92,800,  of  which  |100  was  paid  cash,  and  11 
promissory  notes  were  glren  for  the  n-- 
malnder.  A  mortgage  and  Tendor*8  prlvileft 
to  secure  these  notes  waa  reserved,  but  tiiere 
was  neglect  to  record  the  act  in  dtiier  tbe 
conveyance  or  mortgage  records  of  tbe  par- 
ish of  Tangipahoa.  In  Janoary.  1899,  Geoise 
W.  Ragsdale  died.  He  left  a  widow  and  tii 
descendants,  all  of  age.  WllUam  A.  Rags- 
dale did  not  pay  any  of  the  notes  represeat- 
Ing  the  purchase  price  of  fbe  property  he  bad 
bought  from  his  father.  In  consequence  tbs 
suit  is  brought  against  him  by  the  wfdo* 
and  Are  of  the  heirs  to  dissolve  tbe  sale  for 
nonpayment  of  the  price,  first  tenderii^  hfn 
the  $100  paid  on  the  purchase  price  at  ite 
time  of  the  sale  and  the  11  notes,  all  matured. 
In  the  interim  between  the  date  of  his  pur- 
chase and  the  maturity  of  the  notes  W.  A 
Ragsdale  was  sned  in  the  parish  of  Orlean?. 
wh^e  be  resided,  by  J.  B.  Abels,  and  a  Jnde- 
ment  recovered  against  him.  DlBCoveTins 
tbe  omission  of  registry  of  the  sale  made  to 
bis  debtor,  Abels  obtained  the  original  act. 
and  caused  it  to  be  recorded  In  the  conre;^ 
ance.  but  not  the  mortgage,  records  of  tb? 
parish  of  Tangipahoa.  He  also  had  his  jod-- 
ment  registered  In  the  mor^roge  recotds  d 
that  parish,  so  as  to  operate  a  Judicial  mort- 
gage on  the  property.  He  then  caused  ia 
seizure  under  fl.  fa.,  and  at  ttie  sale  whiclt 
followed  he  became  tiie  adjndlcatee  thereof. 
The  seizure  was  made  inlor  to  the  flHn; 
tbe  present  suit,  but  the  adjndfcauon  sub- 
sequent thereto.  Because  of  his  JndgnK3t 
and  sdzure  of  the  property  in  question  there- 
under, Abels  Is  made  party  defendant  herc'ii 

1.  W.  A.  Ragsdale  makes  no  defense. 
Abels  resists,  and  hla  principal  eonteoti^s 
Is  that,  the  action  of  reTendicatlon  bring  In- 
divisible, it  can  only  be  brought  by  the  Ten- 
dor  holding  and  ofT^ng  to  return  the  wh-^!^ 
price,  or  by  the  subrogee  of  tbe  vendor  sI:e- 
llarty  situated,  or  by  all  tbej^eira  an^l^ 
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representatiTes  of  the  Tendor  similarly  sit- 
uated. He  Insists  that  W.  A.  Bagsdale,  be- 
Ing  an  heir  of  G.  W.  Kagsdale,  is  a  necessary 
party  plaintiff  to  the  suit  for  resolntlon,  and 
that,  inasmuch  as  one  of  tlie  heirs  of  the 
vendor  has  not  Joined  In  the  action,  the 
plalntlfb  do  not  represent  wholly  the  vendor, 
tbere  is  lack  of  unity  of  all  the  Interests 
centering  in  and  representing  the  vendor, 
and  hence  the  action  to  enforce  the  resolu- 
tory condition  does  not  He.  Plaintiffs  must 
represent  the  whole  price,  is  his  position; 
and  this  they  do  not  do,  since  W.  A.  Bagsdale 
represents  bis  own  Interest,  and  has  not 
sued. 

Billing:  If  another  than  W.  A.  Bagsdale— 
one,  for  Instance,  not  an  hefp  of  O.  W.  Bags- 
dale— were  the  vendee,  and  W.  A.  Bagsdale. 
representing  by  inheritance  as  heir  of  bis 
father  part  of  the  purchase  price,  stood 
alo6f,  and  did  not  join  In  the  salt,  the  force 
of  this  argument  would  be  instantly  ad- 
mitted. But  Is  It  applicable  bere,  seeing 
that  W.  A.  Ba^dale  Is  himself  the  vendee, 
who  has  not  paid  tbe  pnrcbase  price?  Is  he 
tn  a  position  to  make  this  contention?  If 
not.  neither  may  Abels,  bis  creditor,  for 
Abels  can  have  no  greater  rights  than  his 
debtor,  whose  place,  as  to  the  property,  be 
merely  takes.  Abels  was  not  a  necessary 
party  to  this  suit.  It  might  have  been  prose- 
cuted as  well  wltliout  him.  If  he  bad  been 
omitted,  and  made  himself  a  party  by  lnt»- 
rentlon,  there  would  pertain  to  him  no  great- 
er rights  of  defense  to  tbe  action  than  his 
debtor  bfms^  possesses.  Tbe  case  Is,  then, 
to  be  dealt  with  as  though  it  were  purely  a 
contest  between  W.  A.  Bagsdale,  tbe  vendee, 
and  one  of  the  heirs  of  George  W.  Bagsdale, 
on  the  one  hand,  and  the  surviving  widow  In 
community  of  George  W.  Itagsdale  and  bis 
other  five  heirs  on  tbe  other  hand.  It  would 
be  extraordinary,  Indeed,  if  W.  A.  Bagsdale, 
who,  as  heir  of  his  deceased  father,  repre- 
sents only  one-twelftb  interest,  could  pJU^ 
chase  tram  hla  father,  before  the  letter's 
death,  all  the  property  he  owned,  neglect  or 
refuse  to  pay  the  purchase  price,  and  then, 
when,  following  his  fatlier's  death,  he  Is 
sued  by  the  widow  and  other  heirs  for  dls- 
solatlon  of  the  sale,  he  could  set  up  that  the 
action  will  not  He  because  he.  an  heir,  la 
not  a  party  plaintiff.  We  do  not  understand 
such  to  be  the  law  of  Louisiana,  either  by 
the  terms  of  codal  enactments  or  by  Juris- 
prudence as  established  by  the  decisions  of 
the  courts.  We  rather  understand  the  rule 
to  be  that  resdssion  may  be  enforced  if  the 
parties  to  the  sale  can  be  placed  in  the  same 
condition  they  were  "as  though  tbe  obligation 
bad  not  existed."  Bev.  Civ.  Code,  art  204G; 
Leflore  v.  Carson,  7  La.  Ann.  87;  Bryant  v. 
Stotbart;  40  La.  Ann.  489,  16  South.  76.  In 
tbe  latter  case  there  was,  as  here,  an  excep- 
tion that  the  plalntifC  represented  only  part 
of  the  purchase  price  still  dne.  Mr.  Justice 
aCitler,  as  organ  of  the  court  said:  "The 
dissolving  condition  accomplished  In  the  eon- 


tract  of  sale  places  tbe  parties  as  they  stood 
before  the  sale.  The  vendor  takes  the  prop- 
er^ back.  The  purchaser  Is  restored  the 
price  he  has  paid,  and  Is  entitled  to  complete 
discharge  for  any  part  of  the  price  be  has 
not  paid.  Can  this  result— 1.  e.  the  discharge 
of  tbe  purchaser— be  attained  in  this  suit? 
If  not,  the  action  fails."  This,  we  think, 
established  the  true  test,— tne  return  to  the 
purchaser  of  that  portion  of  the  price  he  has 
paid,  and  his  complete  discharge  as  to  the 
remainder,  the  unpaid  portion  of  the  price. 
If  this  can  be  done  in  the  suit  for  rescisslim 
as  brought,  the  courts  will  sustain  the  ac- 
tion. Applying  tbe  test  to  the  case  at  bar, 
undoubtedly  the  discbarge  of  the  purchaser 
can  he  here  attained.  He  Is  tendered  the 
portion  of  the  price  whicb  be  paid  in  cash. 
The  11  notes  he  gave,  representing  the  re- 
mainder of  the  price,  are  ail  In  the  hands  of 
tbe  plaintiffs,  and  are  attached  to  their  peti- 
tion as  part  thereof.  None  of  them  are  out- 
standing In  third  'hands.  They  are  here^ 
ready  to  be  delivered  to  bim  upon  tbe  entry 
of  a  decree  annulling  tbe  sale.  Betamlng 
him  $100  and  bis  notes  "restores  him  to  the 
price  he  has  paid,"  acquits  him  of  all  Ua- 
billly  on  account  of  his  purchase,  and  places 
"matters  In  the  same  state  as  though  tbe  ob- 
ligation bad  not  «dsted."  Bev.  Civ.  Code, 
art  2045.  That  Is  to  say,  it  would  reinstate 
the  proper^  In  the  name  of  George  W.  Bags* 
dale.  He  being  dead.  Its  restoration  would 
bd  to  his  succession,  his  legal  representatives, 
bis  widow  and  heirs  at  law.  His  snccesslon 
has  not  been  opened.  He  has  no  legal 
resentatlves  in  that  sense.  The  restoration, 
thai,  Is  to  the  widow  In  community  and  bis 
six  beirs  at  law.  The  vendee  defendant 
W.  A.  Bagsdale,  then,  woidd  cease  to  hold 
the  prc^perty  in  virtue  ot  his  purchase,  but 
Immediately  be  would  be  invested  with  tin 
ownership  of  an  undivided  twelfth  Interest 
in  his  capadtr  ss  heir  of  George  W.  Bags- 
dale;  or  else  the  part  he  would  owe,  as  heir, 
of  the  obligation  of  tbe  purchase  price, 
would  be  extinguished  by  confusion,  the  law 
giving  bIm  bis  virile  share  of  tbe  proper^  In 
Ueu  of  bis  virile  share  of  tbe  debt  The 
practical  result  would  be  the  same.  All  pat^ 
ties  in  Interest  are  before  the  court;  six  of 
them  as  plaintiffs,  one  as  defendant  This 
being  so,  the  court  Is  competent  to  do  what 
the  parties  could  do  If  they  were  acting  to- 
gether. The  failure  to  register  this  sale  in 
the  conveyance  or  mortgage  records  does  not 
militate  against  the  right  of  the  vendor  to 
enforce  the  resolutoi^  condition,  lohnson 
V.  Bloodworth.  12  La.  Ann.  TOi;  Gonsoulin 
T.  Adams  &  Co.,  28  La.  Anp.  699;  Stevenson 
T.  Brown,  SS  La.  Ann.  468.  So,  too,  a  vendor 
by  sale  unrecorded  may  rescind  as  against  a 
subsequent  recorded  mortgage  granted  by 
tbe  vendee.  Johnson  v.  Bloodworth,  12  La. 
Ann.  690.  A  vendor  may  sue  for  the  rescis- 
sion for  nonpayment  of  tbe  price  even  after 
seizure  by  a  creditor  of  the  vendee.  Batson 
T.  BJcks.  7  La.  AnxL  2S.  And  the  fi^  that 
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tbe  property  had  passed  from  tbe  vendee 
into  third  hands  in  no  manner  abridges  the 
right  Stevenson  v.  Brown,  32  La.  Ann. 
462.  The  underlying  principle  Is  that  until 
the  vendee  pays  the  purchase  price  he  holds 
by  a  defeasible  title  only,  and  all  who  deal 
with  him  are  equally  affected.  Further,  that 
the  rescission  of  a  contract  of  sale  for  a 
cause  going  back  to  the  origin  of  the  agree- 
ment Is  not  considered  as  an  allenatiou,  prop- 
erly so  called,  but  rather  as  a  return  to  the 
former  ownership,  which  has  not  ceased  to 
exist,  or  was  only  suspended.  Insurance  Co. 
V.  Fackwood,  9  La.  Ann.  87;  4  Toultler,  Con- 
tracts et  Obligations  Cunventlonnelles,  Xos. 
53&,  648.  550;  Mortee  v.  Uoacb's  Syndic,  8 
La.  83;  McKenzIe  v.  Bacon.  41  La.  Ann.  8.  5 
South.  640.  Whatever  rights,  of  course.  W. 
A.  Bagsdale  is  entitled  to  retain  In  the  prop- 
erty following  the  resolution  of  the  sale,  may 
well  be  claimed  by  his  judgment  creditor 
and  adjndlcatee,  Abels. 

2.  There  Is  a  contention  with  regard  to  a 
ruling  of  the  trial  judge  od  the  admission  of 
certain  evidence,  'ilie  notes  which  W.  A. 
Ragsdale  bad  given  for  the  gi-eater  part  of 
the  purchase  price  were  payable  to  the  order 
of  George  W.  Ragsdale,  the  vendor.  He  In- 
dorsed them  all.  "Pay  to  the  order  of  M.  O. 
Ragsdale,"  and  signed.  M.  O.  Ragsdale  was 
his  wife.  The  petition  alleges  this  Indorse- 
ment In  these  words:  "That,  said  notes  hav- 
ing been  executed  and  delivered  to  said 
George  W.  Ragsdale,  he  Indorsed  them  to 
your  first-named  petitioner,  as  will  more 
fally  appear  from  said  eleven  notes  hereto 
annexed,  and  made  part  hereof."  FlaintUfs 
contend  that  this  allegation  of  Indorsement 
Is  not  the  allegation  upon  which  the  action 
Is  founded,  but  is  purely  descriptive,  and  up- 
on the  same  lines  as  the  description  of  the 
notes,  the  act  of  mortgage,  etc.  Defendant 
Abels  contends  that  the  effect  of  the  Indorse- 
ment was' to  transfer  the  legal  title  of  the 
notes  to  Mrs.  Bafisdale,  and  hence  the  alle- 
gation of  indorsement  is.  In  effect,  an  aver- 
ment of  her  ownership.  He  thereupon  in- 
vokes the  rule  that  a  mere  transferee  by  In- 
dorsement cannot  sustain  the  action  of  re- 
BclBsion.  In  the  course  of  the  examiuatlon 
of  Mrs.  M.  O.  Ragsdale  on  the  witness  stand 
she  was  asked,  "Did  your  husband  ever  give 
up  his  ownership  in  the  notes?"  Defend- 
ant's coxmsel  objected  to  the  question  on  tbe 
ground  that  it  contradicts  the  allegations  of 
the  petition  and  of  the  Indorsement  on  the 
notes.  The  judge  ruled  that  the  Indorse- 
ment of  the  notes  to  Mrs.  M.  O.  Ragsdale 
transferred  their  title  to  her,  and  that  parol 
evidence  was  not  admissible  after  the  death 
of  the  Indorser  to  explain  why  the  indorse- 
ment was  made.    Plaintiffs  excepted. 

Ruling:  The  testlmtmy  sought  to  be  elic- 
ited was  admissible.  Plaintiffs  sue  as  sur- 
viving widow  and  heirs  at  law  of  George  W. 
Ragsdale.  There  is  a  direct  allegation  that 
the  nonpf^roent  of  the  purchase  price  of  the 
property  entitles  them,  in  their  capacities  as 


owners  of  the  notes  and  as  widow  and  beirs 
of  tbe  deceased  vendor,  to  rescind  the  sale: 
and  the  prayer  of  the  petition  is  that  the  sale 
be  resolved,  and  the  property  be  returned 
and  restored  to  them  in  their  said  capacities. 
Ttiese  averments  and  prayer  sufficed  to  ad- 
mit proof  that  the  ownership  of  tbe  notes 
was  at  tbe  time  of  his  death  In  George  W. 
Ragsdale,  and  that  tbelr  indorsement  over 
to  Mrs.  M.  O.  Ragsdale  was  never  Intended 
to  transfer  the  title  to  her,  but  for  another 
purpose,  to  be  explained.  There  was,  then, 
no  attempted  contradiction  of  the  allegations 
of  the  petition  by  the  question  propounded 
to  Mrs.  Ragsdale.  And  the  ground  of  tbe 
judge's  exclusion  of  the  testimony  is  an- 
swered adversely  to  his  ruling  by  Abb.  Tr. 
Ev.  (2d  Ed.)  p.  511,  where  the  proposition  is 
sustained  that  a  general  Indorsement  on  ne- 
gotiable paper  may.  except  as  against  a  bona 
fide  holder,  be  explained,  and  the  precise 
terms  of  the  agreement  shown,  by  parol  evi- 
dence. See,  also.  Wood  v.  Tyson,  13  La. 
Ann.  104,  To  admit  testimony  In  explana- 
tion of  the  indorsement,  as  well  as  for  ad- 
justment of  the  question  of  rents  and  reve- 
nues, claimed  by  plaintiffs,  and  of  tbe  pr1v^ 
lege  on  the  property  asserted  by  defteodant 
Abels,  the  case  must  be  remanded. 

For  the  reasons  assigned,  it  Is  ordered  and 
decreed  that  the  judgment  appealed  from 
be  avoided  and  reversed,  and  that  the  cause 
be  remanded  to  the  court  a  qua  for  further 
proceedings  according  to  the  views  herein 
expressed  and  the  law;  costs  of  this  appeal 
to  be  borne  by  defendant  J.  R.  AbdJi. 

PROVOSTY,  J.,  takes  no  part 


(105  La.) 

TEKSAS  DELTA  LAND  C»..  Limited,  T. 
8HOLAR3  et  aL   (No.  13,754.) 
(Supreme  Conrt  of  LoaMsoa.   May  20;  IWl.) 

CONVEYANCE  OF  REALTY— PAYMENT  OP  TAX- 
ETS— DUTIES  OF  NOTARIES  — TAX  SALE  —  VA- 
LIDITY—BURDEN  OF  PROOF— NOTICE  TO  DE- 
LINQUENTS. 

1.  Considering  the  maodatory  requirement  ol 

Act  Xo.  88  of  18S8,  parties  to  an  act  of  coavej- 
ance  of  real  property  are  not  at  liberty  to  dis- 
peaae  with  the  production  of  evidence  of  the 
payment  of  taxes;  and  notaries  and  other  offi- 
cials authorized  to  execute  public  acts  are  for- 
bidden by  law  to  pass  any  act  importing  the 
sale,  transfer,  or  exchange  of  real  estate  until 
there  is  produced  ttic  tax  collector's  receipt  or 
certificate  sfaowins  pnytnent  of  state,  parish, 
and  muniripal  taxes  assessed  against  the  saue 
for  three  years  next  preceding  the  execution  of 
the  net. 

2.  The  notice  of  delinquency  required  to  be 
given  or  mailed  to  the  tax  debtor  is  sacra- 
mental, and  failure  to  give  it  vitiates  all  snb^ 
quent  proceedings  taken  for  tiie  sale  of  the 
pmpvrty  to  mforce  payment  of  tasces. 

S.  Deeds  of  sale  made  by  eolleetors  of  taxes 
are  required  by  law,  both  constitutional  and 
Htntiitory,  to  be  roccired  by  eoiuts  in  evidence 
as  prima  facie  vnlid  Bales. 

4.  But  whoa  there  is  evidence  sddnced  solB- 
cient  to  rebut  this  prima  fade  character  of  the 
deed,  and  to  fatally  imperil  tbe  presumption  of 
regularity  which  attaches  to  the  tax  salc^  there 
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la  thrown  upon  the  party  who  Lnldd  nnder  the 
tax  title  the  burden  of  snstaiainff  ttie  latter  b; 
testimony  aliunde  tbe  dt-ed. 

5.  In  a  mutter  of  so  miKh  public  importance 
as  tax  Bales,  a  record  in  wiiiiag  in  eticb  case 
should  be  kept  by  tax  collectors  o(  how  and 
when,  the  manner,  etc.,  of  givloff  notice  of  de- 
linquency to  tax  debtors,  and  officially  signed; 
and  if  this  record  does  not  moke  proof  of  its 
rocittils.  as  does  the  return  of  the  sheriff  on  a 
citation,  it  could  be  giTeo  that  effect  by  legisla- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  froDi  Judicial  district  court,  parish 
of  Ouacliitn;  L.  E.  liall,  Judge. 

Actlou  by  the  Teiisas  Delta  Land  Com- 
pnuy.  Limited,  against  C.  &  W.  D.  Sholars 
and  others.  Judgmeut  for  defendants,  and 
plaintiff  appeals.  Affli-med. 

Hudson,  Potts  &  Bernstein,  for  appellant 
Percy  Sandet  for  appellees  Sholars.  Stubbs 
&  Kusselt,  for  appellees  C.  D.  and  Mrs.  W.  A. 
Mathews,  warrantors. 

BLANCHARD,  J.  The  plaintiff  company 
asserts  ownership  to  the  Buck  Baker  planta- 
tion. In  the  parish  of  Ouachita,  containing 
378.97  acres,  and  has  Instituted  this  petitory 
action  to  be  decreed  owner  and  to  be  placed 
In  possession  thereof.  Whetherornot  the  com- 
pany Is  entitled  to  recover  depends  on  the  Ta- 
Udlty  of  a  tax  adjudication  made  to  the  state 
.  of  Louisiana  by  the  sheriff  and  tax  collector  In 
Jime,  1890.  The  property  was  acquired  by 
purchase  by  J.  T,  Bryant  from  Mathews  and 
wife  In  March,  1S05,  and  the  deed  was  duly 
registered  In  the  conveyance  records.  It 
(the  property)  was  therefore  properly  as- 
sessed to  Bryant  tor  the  taxes  of  1895. 
Bryant  did  not  pay  the  taxes,  and  In  Febru- 
ary, 1890,  conveyed  the  property  to  S.  C 
Trimble  for  ?5,500.  Had  the  notary  public 
before  whom  this  act  of  sale  was  passed 
observed  the  law  requiring  production  of  evl- 
deuce  of  payment  of  taxes  before  executing 
the  deed,  the  present  suit,  and  all  the  trouble 
and  expense  Incident  to  same,  would  have 
been  avoided.  Instead  of  requiring  evidence 
of  the  payment  of  taxes,  he  Inserted  a  provi- 
sion to  the  effect  that  the  parties  to  the  act 
dispensed  with  the  production  of  tax  re- 
ceipts showing  payment  of  taxes.  In  view 
■of  the  public  Interest,  we  deem  It  advisable 
to  say  that,  considering  the  maudfltory  re- 
quirement of  Act  No.  88  of  1888,  parties  to 
an  act  of  conveyance  of  real  property  are 
not  at  liberty  to  dispense  with  the  produc- 
tion of  evidence  of  the  payment  of  taxes, 
and  that  notaries  are  forbidden  by  the  law 
to  pass  any  act  Importing  the  sale,  transfer, 
or  exchange  of  real  estate  until  there  Is 
pnnluced  the  tax  collector's  receipt  or  ce^" 
tiflcate  showing  payment  of  stote.  parish, 
and  municipal  taxes  due  on  the  same  for 
three  years  next  preceding  the  execution  of 
the  act.  Imiiit'dintely  upon  his  acquisition 
of  the  property,  Trimble  conveyed  it  to  C.  D. 
Mathews,  and  again  there  was  Incorporated 
In  the  act  a  provision  dispensing  with  the 
production  of  tax  receipts.    In  September 


foltowiufr  (1^),  Mathews  and  wife  convey- 
ed It  to  C.  &  W.  D.  Sholars,  defendants  here- 
in: and  this  act,  too,  purported  to  dispense 
with  evidence  of  payment  of  taxes.  The 
Messrs.  Sholars  went  Into  possession,  and 
this  suit  Is  brought  against  them.  Bryant 
having  failed  to  pay  the  taxes  on  the  prop- 
erty for  lSi)5,  the  sheriff  and  tax  collector 
proceeded  to  enforce  payment  The  firat  re- 
quirement of  the  law  (article  210  of  the  con- 
stitution of  1879.  and  section  50  et  seq.  of 
Act  No.  85  of  1888)  was  the  giving  of  notice, 
written  or  printed,  to  the  tax  debtor  that 
his  taxes  on  the  property  must  be  paid  with- 
in 20  days,  or  that  the  property  would  be 
sold  to  enforce  payment  The  tax  collector 
Is  directed  to  commence  giving  these  notices 
to  delinquent  taxpayers  on  the  2d  of  Janu- 
ary of  each  year,  and  in  the  country  parishes 
It  sulfices  that  the  notice  be  sent  by  mall 
to  the  post  office  of  the  tax  debtor,  addressed 
to  the  latter.  Section  51.  Act  No.  8&  of  188& 
On  the  2d  of  January.  1890,  and  until  the 
middle^of  February  of  that  year,  Bryant  was 
the  owner  of  record  of  the  property  in  ques- 
tion, and  was  therefore  the  proper  party  to 
whom  to  give  the  notice.  Twenty  days  after 
mailing  the  notice,  or  as  soon  thereafter  as 
practicable  (the  taxes  not  being  meanwhile 
paid),  the  sheriff  Is  required  to  proceed  to 
advertise  for  sale  the  property  thus  delin- 
quent Section  53  of  Act  No.  85  of  186& 
The  property  In  dispute  here,  with  other 
property  delinquent  In  the  matter  of  pay- 
ment of  taxes,  appears  to  have  beeu  adver- 
tised for  sale  from  the  23d  of  May  to  the 
2Tth  of  June,  ISOd,  and  offered  for  sale  for 
taxes  on  the  latter  day.  It  appears  further 
that  no  bid  was  offered  for  the  property 
assessed  to  Bryant  aud  in  default  of  a  pur- 
chaser the  same  was  adjudicated  to  the  state 
as  required  by  law.  Formal  act  of  convey- 
ance was  made  by  the  sheriff  to  the  state 
following  the  adjudication.  From  the  state 
the  property  passed  to  the  Tensas  Basin 
levee  district  by  virtue  of  Act  No.  77  of 
1S8S,  and  deed  from  the  auditor  carrying  the 
same  into  effect  The  commissioners  of  the 
Tensas  Bnslu'  levee  district  sold  it  In  No- 
vember, 1898,  to  the  plaintiff  company,  and 
the  present  action  Is  brought  to  vindicate  the 
title  thus  acquired.  From  an  adverse  Judg- 
ment In  the  court  below,  plaintiff  prosecutes 
this  appeal. 

Ruling:  One  of  the  defenses  set  up  Is 
that  the  state  acquired  no  title  to  the  prop- 
erty at  the  tax  sale,  l>ccau8e  the  notice  re- 
quired by  the  constitution  and  statutory 
law  was  not  given  to  the  tdx  debtor  prior  to 
the  advertisement  and  sale  of  the  property. 
This  notice  Is  sacramental,  and  failure  to 
give  it  vitiates  all  subsequent  proceedings 
taken  for  the  sale  of  the  property.  If,  there- 
fore, It  should  appear  there  was  failure  to 
give  notice,  the  state  acquired  no  title  at  the 
adjudication,  and  could  and  did  convey  none 
to  her  subsequent  vendees.  The  deed  from 
the  sheriff  to  the  state  contains  the  ndtal 
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that  the  notice  required  by  Act-  No.  85  of 
18SS  had  been  given,  and  that  all  of  the 
retiult'oments  of  the  statute  leadlog  up  to 
the  tax  Bale  had  been  observed.  The  con- 
stitution of  1870  (article  210)  and  the  constl- 
tuUon  of  1898  (article  233)  direct  that  all 
deeds  of  sale  made  by  collectors  of  taxes 
shall  be  received  by  courts  In  evidence  as 
prima  facie  valid  sales.  Giving  that  eCfect 
to  the  deed  lu  question  here.  It  remains  to 
be  seen  whether  or  not  the  testimony  as  to 
want  of  notice  adduced  by  defendants  re- 
buts the  prima  facie  character  of  this  deed, 
and  overthrows  the  presumption  of  regular- 
ity which  attaches  to  the  tax  sale.  The  tax 
eolleetor  who  Initiated  the  proceedings  went 
out  of  ofBce  before  the  day  of  the  tax  sale. 
If  notice  to  Bryant  was  given  at  all.  It  was 
given  by  him.  He  Inserted  the  advertise- 
ment of  the  property  for  sale  for  taxes  on 
May  23,  1806.  aud  surrendered  office  to  bis 
successor  on  June  1st  following.  The  new 
sheriff  ofUciated  at  the  sale  on  June  27th, 
and  executed  the  deed  to  the  state.  He 
knows  nothing  about  the  antecedent  steps 
taken  by  his  predecessor.  The  latter  Is  dead, 
and  his  evidence  Is  lost  to  the  case.  His 
deputy  sherifT  was  called  to  the  stand  by 
defendants,  and  testified  that  the  only  record 
kept  in  the  sheriff's  ofDce  of  demand  and 
notice  to  a  d^Inquent  tax  debtor  was  a  mere 
check  mark  made  oppoKlte  his  name  on  the 
tax  rolls.  It  is  unfortunate  if  this  practice 
obtains  in  sheriffs'  offices  generally  throuj^b- 
out  the  state.  In  a  matter  of  so  much  pub- 
lic Importance  as  tax  sales,  a  record  In  writ- 
ing In  each  case  should  be  kept  by  tax  col- 
lectors of  how  and  when,  the  manner,  etc.,  of 
giving  notice  of  delinquency  to  tax  debtors, 
and  officially  signed.  And  If  this  record  does 
not  make  proof  of  its  recitals,  as  does  the 
return  of  the  sheriff  on  a  citation,  It  could 
be  given  that  effect  by  legislation.  That 
portion  of  the  tax  rolls  of  Ouacblta  parish 
containing  the  assessment  against  J.  T.  Bry- 
ant was  brought  up  in  the  original,  and  op- 
posite his  name  appears  no  check  mark, 
while  under  his  name  appear  these  words, 
written  with  a  lead  pencil:  "Belongs  to  C. 
D.  Mathews,  HlUsboro,  Texas."  This  entry 
or  memorandum  Is  shown  to  be  in  the  hand- 
writing of  the  then  sheriff.  There  is  evi- 
dence going  to  show  that,  while  the  title  of 
record  was  in  Brj-ant.  he  was  not  In  fact 
the  real  owner  of  the  property,  though  that 
elrcurastance  has  no  bearing  on  the  case. 
It  suffices  that  he  held  the  legal  title  of 
record.  Having  It,  the  property  was  prop- 
erly assessed  to  him,  and  he  was  the  party 
to  whom  the  notice  should  be  given.  It 
niigiit  be  inferred  from  the  sheriff's  memo- 
randum as  above  tliat  he  refrained  from  giv- 
ing notice  of  delinquency  to  Bryant  because 
he  had  learned  he  was  not  the  owner.  But 
the  court  does  not  permit  itself  the  latitude, 
and  the  law  does  not  sanction  It.  of  drawing 
Inferences  to  overthrow  tax  titlra.  Nor  Is 
It  necessary  here.  Undoubtedly  a  check 


]  mark,  such  as  that  shown  by  the  testinvK.;. 
I  to  indicate  that  notice  of  dellnqueiry  hsd 
{  been  mailed,  had  once  been  made  oppo^^ 
Bryant's  name,  and  afterwards  erased. 
erasure  Is  plainly  visible.    Who  made  it, 
when  made,  who  erased  It,  and  when  ecs" 
j  do  not  appear;  and.  If  that  wm^  all,  we 
I  would  not  consider  that  the  prima  fade  ti- 
lldlty  of  the  sale  had  been  affected.  Bx 
there  appears  the  testimony  of  Trimble  zad 
Stubbs,  who  in  the  spring  or  summer  of 
before  this  suit  was  filed,  examined  the  tu 
rolls  with  reference  to  the  assessment  of 
Bryant.    Both  testify  that  at  that  time  th^it 
was  no  check  mark  either  before  or  after  the 
name.    Trimble  was  the  owner  in  [art  ef 
mortijnge  notes  affecting  the  ppoperty.  snl 
if  the  sale  to  the  state  was  a  valid  one,  x> 
security  was  lost.    Stubbs  was  employed  k 
I  attorney  to  give  an  opinion  as  to  the  validilj 
^  of  this  sale,  and.  It  seems,  finding  there  tie 
wanting  on  the  records  the  usual  evldenee 
that  notice  had  been  given  to  the  tax  debtor, 
he  advised  his  clients  that  the  sale  would 
not  hold.   Both  testify  that  neither  did  tb«7 
I  notice  in  their  examination  the  erasnir  whici 
I  now  appears  upon  the  roll.    Both  were  look- 
ing for  the  check  mark,  and  so  plain  Is  ttt 
indication  now  upon  the  roll  of  a  former 
check  mark  and  Its  erasure  that,  had  ibe 
erasure  been  there  at  the  time  of  their  ei- 
aminatioD,  It  must  needs  have  been  sees. 
To  that  effect  is  their  testimony.    The  evi- 
dence of  these  witnesses,  together  with  tte 
I  testimony  of  Bryant  tliat  he  did  not  receire 
I  the  notice,  we  think,  taken  In  conneetiDi 
!  with  the  tax  roll,  establishes  that  the  reccrd 
.  kept  by  the  former  sheriff,   Indicating  t< 
I  what  delinquents  notice  had  been  maH^ 
'  falls  to  show  the  sending  of  the  required  ne- 
I  tice  to  Bryant  and  that  this  Is  sulDcIeDt  t<- 
rebut  the  pi-esumption  of  regularity  of  tb? 
tnx  sale  and  of  Its  prima  facie  valid  charae 
ter,  Invoked  by  plaintiff,  and  to  throw  bp-ti 
I  the  latter  the  burden  of  sustaining  the  :ai 
title  by  testimony  aliunde  the  deed.  Tj;s 
has  not  been  done.   Jadgmcut  affirmed. 


I  a05 
STATE  ex  rel.  WATKINS  v.  NORTH  AMEB 
lOAK  LAND  &  TIMBER  CO. 
(No.  13,905.) 
(Snpreme  Conrt  of  Louisiana.   May  8. 

j  CORPOUATI ON— RIGHT  TO  EXAMINE  BOOKS- 
MA  N  D  A  M  U  S—C ITATIO  N—L  E  OALITT. 
1     1.  In  proceedings  institated  to  enable  oat  at- 
I  terested  to  examine  the  books  of  the  cimp<LT. 
'  the  defendant  excepted,  and  averred  th»t  it !  i 

not  Iicen  cited.  The  citation  wns  addr*  -*.  . 
I  Ibe  mnnnger.  Tbe  citation  should  have  been  iii- 
:  drossod  to  the  defendant,  and  not  to  its 
'  ffer.  Bertouiin  T.  Bonrgoin.  19  La.  Ann.  Sf*" 
'  State  V.  Justice  of  Peace,  20  South.  911,  4* 
I  I,a.  Ann.  1417;  McFaddin  v.  Sheriff.  22  Soith- 
!  35S,  49  La.  Ann.  1319.    The  mandamos  ;r- 

ceodings  were  directed  against  the  mana^tv 
'  nnd  do  not  have  the  effect  of  curing  the 
i  fective  citation.    A  citation  was  issued,  uh.' 

was  subject  to  the  objection  urged. 
■     2.  The  illegality  of  the  citation  renden  It  aei 
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esRary  to  remand  the  catte  tor  further  procced- 
ings,  ond  for  scr\-ire  of  the  writ  of  mandamua 
directed  to  the  defendant  company. 
(Syllabus  by  tlie  Court.) 

Appeal  from  judicial  district  court  parish 
of  Calcasieu;  E.  D.  Miller,  Judge. 

Application  by  the  state,  on  the  relation  of 
J.  B.  Watklns,  for  a  writ  of  mandamus 
against  the  North  American  Land  &  Timber 
Company.  From  a  Judgment  giantlng  the 
writ,  defendant  appeals.  Keversed. 

Pujo  &  Moss,  tor  appellant.  Cllne  &  Cllne, 
for  appellee. 

BREAUX,  J.  On  this  application  for  a 
writ  of  mandamus,  relator  arers  that  he,  as 
a  shareholder,  la  entitled  to  oyer  of  the 
books,  records,  accounts,  and  documents  of 
the  North  American  Land  &.  Timber  Com- 
pany (kept  at  the  otUce  of  the  company  at 
Lake  Charles)  at  all  times  while  the  office  is 
open.  He  asks  for  an  alternative  writ  of 
mandamus  against  Austin  V.  Eastman,  man- 
ager of  the  company,  to  compel  him  to  give 
to  the  relator  or  his  attorneys  an  opportunity 
to  exercise  the  right  he  claims  as  just  stat- 
ed. The  altei'uative  writ  was  Issued  and 
served  on  A.  V.  Eastman,  manager  of  the 
North  American  Land  &  Timber  Company. 
Uclator  Is  a  stockholder  of  the  company.  He 
was  not  permitted,  through  an  authorized 
agent,  to  examine  the  books  and  papers  In 
accordance,  with  his  request.  The  company 
excepted  to  the  citation.  The  exception  was 
overruled.  The  manager  Intervened,  and, 
upon  objection,  his  Intervention  was  dis- 
missed. The  ground  of  the  exception  over- 
ruled, as  Just  stated,  ts  that  the  citation  is 
not  directed  to  the  respondent  company. 
The  citation  accords  with  the  prayer  of  re- 
lator's application,  and  ts  addressed  to  the 
manager.  Relator  contends  that  a  writ  was 
issued  and  duly  served  on  Austin  V.  East- 
man, manager,  together  with  a  regular  cita- 
tion. The  return  shows  that  citation  and  a 
copy  of  the  petition  was  served.  No  men- 
tion la  made  of  a  writ  In  the  sheriff's  return 
of  service.  From  this  we  must  conclude  that 
no  writ  was  ever  served.  The  citation  was 
not  what  tJie  law  reyulres.  It  should  have 
been  directed  to  the  defendant,  and'  not  to 
'  the  "manager  of  the  North  American  Laud  & 
Timber  Co.,  Ltd."  This  court  has  always 
Interpreted  the  article  of  the  Code  of  Prac- 
tice literally,  and  It  has  always  been  held 
that  citation  should  be  addressed  to  the  de- 
fendant Bcrtoulin  V.  Bourgoin,  19  La.  Ann. 
360.  Recently  this  Interpretation  was  af- 
firmed, viz.  In  State  v.  Justice  of  Peace, 
48  La.  Aim.  1417,  20  South.  Oil,  and  in  Mc- 
Faddin  V.  Sheriff.  49  La.  Ann.  1319,  22  South. 
358.  In  two  of  the  cited  cases,  the  one  to 
whom  the  citation  was  addressed  was  the 
agent.  The  court  held  that  the  citation  was 
defective  in  form.  In  the  other  cited  case 
the  citation  was  addressed  to  tlie  president 
of  the  corporation.  The  court  held  that  the 
citation  waa  not  made  out  according  to  the 


prescribed  form.  Here  the  citation  was  ad< 
dressed  to  one  who  was  only  the  manager  of 
the  company.  The  authority  of  repeated  de- 
cisions regarding  citation  strikes  the  one  be- 
fore us  with  absolute  nullity.  In  so  far  as 
defendant  is  concerned.  Plaintiff  sets  forth 
In  argument  that  the  citation,  although  null, 
afforded  no  cause  for  objection,  as  It  was  a 
mere  8uri>liisnge.  This  position  would  have 
had  some  force,  perhaps.  If  the  writ  had 
been  served.  We  have  seen  that  It  was  not 
served. 

Assuming,  for  an  instant,  that  the  writ 
had  been  served  as  urged  by  plaintiff,  he 
would  be  bound  l>y  the  citation  which  was 
issued,  although  there  was  no  need  of  a 
citation.  Yet  If  a  citation  Is  issued  by  au- 
thority of  plaintiff,  he  Is  not  In  a  position  to 
assert  that  it  Is  a  mere  surplusage.  Plaintiff 
has  not  sought  to  disavow  the  binding  effect 
of  the  clei'k's  action  in  issuing  a  citation. 
He  is  therefore  bound  by  It,  and  cannot  be 
heard  to  say  to  any  effect  in  argument  that 
it  was  not  done  with  his  sanction. 

Be  this  as  it  wilt,  the  only  process  served 
on  the  defendant  for  the  examination  of 
books  and  papers  being  defective,  there  was 
nothing  upon  which  to  ground  future  pro- 
ceedings. The  defendant  company  may,  as 
plaintiff  avers  in  the  brief,  have  excepted 
In  its  own  name.  The  exception  was  well 
founded,  and,  In  consequence,  defendant  can- 
not well  be  held  to  have  appeared  in  the  suit 
save  for  the  purpose  of  having  its  nullity 
decreed. 

If  the  writ  had  been  served  (as  well  as  the 
citation)  as  plaintiff  says  It  was,  we  question 
very  much  if  It  would  have  been  a  legal  serv- 
ice on  the  defendant  company,  for  ft  would 
have  called  on  the  manager  alone  to  permit 
plaintiff  to  examine  the  books  and  papers. 
The  petition  for  the  mandamus  is  directed 
exclusively  against  the  manager,  and  not 
against  the  defendant,  who  should  certainly. 
In  our  view,  have  been  made  a  partyi.  The 
manager  alone  answered  this  application. 
As  he  was  on  the  ground,  and  had  charge  of 
the  hooks  and  papers,  there  was  no  good  ob- 
jection to  his  being  a  party  defendant  He 
Is  therefore  properly  before  the  court,  but 
his  principal  should  also  be  brought  Into 
court  by  legal  process,  which  may  be  served 
on  the  manager,  if  he  be  the  agent  under 
the  ai-ticle  of  the  constitution  relative  to  the 
one  upon  whom  to  serve  process.  We  must 
say  that  we  have  not  found  evidence  of  that 
fact  in  the  transcript  The  attempt  of  the 
manager  to  intervene,  and  the  averments  to 
this  petition  of  Intervention,  do  not  have  the 
effect  of  putting  the  case  at  Issue  between 
relator  and  respondent  The  attempted  in- 
tervention was  the  act  of  the  intervener 
alone,  and  not  of  the  company  of  which  he 
was  the  manager.- 

We  must  add  here  that  we  are  not  Inclined 
to  the  opinion  that  the  proceedings,  sum- 
mary in  character,  as  intended  by  plaintiff 
would  have  been  changed  by  the  citation. 
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nad  It  been  legal.  Into  an  ordinary  action. 
ThlFi  court  said.  In  a  proceeding  for  mnn- 
damns,  that  plointifF  bad  not  ebanged  the 
proceedings  Into  au  ordinary  action  by  ask- 
ing for  a  citation  to  Issue  against  tbe  de- 
fendant. We  decide  that  citation  being  the 
only  process  which  was  Issued,  as  before 
stated,  and  that  it  being  defective,  defendant 
was  not  bound  to  answer  before  legal  cita- 
tloQ  bad  been  served.  In  a  case  presenting 
analogous  Issues,  this  court  did  not  dis- 
miss the  suit,  but  remanded  the  case.  We 
adhere  to  the  ruling  In  the  cited  case.  State 
v.  Montegudo,  48  La.  Ann.  1417,  20  South. 
911.  For  these  reasons,  the  judgment  ap- 
pealed from  is  annulled,  reversed,  and  avoid- 
ed. It  Is  further  ordered,  adjudged,  and  de- 
creed that  this  case  be  remanded  to  the  dls- 
trict  court  for  amendment  of  the  application 
for  mandamus,  and  In  order  that  legal  serv- 
ice may  be  made  of  the  order  or  writ  calling 
the  defendant  in  court  to  show  cause  why 
plaintiff  should  not  be  permitted  to  examine 
the  books  and  papers  of  the  respondent  com- 
pany. The  costs  of  this  appeal  are  to  be  paid 
by  the  appellee,  and  the  costs  of  the  lower 
court  are  to  await  the  final  dedstoa  of  the 
case. 

(105  La.) 

JOURDAN  T.  GARLAND  et  al.   (No.  13,608.) 

(Sapreme  Court  of  Louisiana.  March  18.  1901.) 

INJUNOTION-DISSOLUTION—DAHAOES— AC- 
TION ON  BOND. 

1.  Act  No.  50  of  ISSO  so  amends  article  375, 
Code  Proc,  as  to  permit  the  recovery  of  daui- 
ages,  as  against  the  plaintiffs  in  the  writs,  ami 
in  the  same  proceedings  whereby  the  writs  are 
set  aside.  Id  all  cases  of  illegal  arrest,  attach- 
ment, sofiuestration,  provisional  seizure,  and 
Injunction. 

2.  It  follows  that  the  plaintiff  In  executory 
irocess,  whose  order  of  seizure  and  nnle  has 
teen  enjoined,  may  reconvene,  and  in  tlie  same 
iroceediDg  obtain  judgment  dissolving  the  in- 
unction, and  condemning  the  plaintiff  in  io- 

.  unction  In  damages. 

3.  But  there  has  been  no  change  In  the  law 
upon  the  subject  of  the  ri;;lit  or  manner  of  re- 
covery as  against  the  surety  on  the  iajanrtioo 
bond  in  such  a  case,  as  to  whom  the  defendant 
in  injunction  must,  as  heretofore,  resort  to  an 
action  on  the  bond. 

Syllabus  by  the  Court) 

Certiorari  to  court  of  appeals,  parish  of  Or- 
leans. 

Action  by  Kate  P.  Jourdan  against  H.  L. 
Garland,  Jr.,  and  others.  Judgment  tor 
plaintiff  was  affirmed  by  the  court  of  ap- 
peals, and  Gabriel  Sintea  and  others  apply 
for  writ  of  certiororl.  Judgment  rerersed  In 
part,  and  writ  denied. 

Theodore  Cotonlo,  for  applicants.  William 
S.  Benedict,  for  respondent  Kate  P.  Jourdan. 

MONROE,  J.  Miss  Kate  P.  Jourdan,  the 
titular  plaintiff  in  this  suit,  being  the  holder 
of  certain  past-due  notes,  executed  by  the  de- 
fendant H.  L.  Garland,  Jr.,  and  secured  by 
mortgage  on  real  estate  iu  New  Orleans, 
caused  the  mortgaged  property  to  be  seised 


under  executory  process,  and  advertised  to 
be  sold  in  satisfaction  of  her  claim.  Ttiere- 
upon  the  proposed  sale  was  enjoined  at  the 
suit  of  Mrs.  Caroline  Cotonio,  and  Gabriel 
Slntes  became  the  surety  upon  the  Injunc- 
tion bond.  There  was  a  trial  In  the  district 
court,  resulting  In  a  judgment  for  tbe  de- 
fendant in  injunction  dissolving  the  writ, 
and  condemning  the  plaintiff  In  InJnnctioD 
and  the  surety  on  the  bond  In  damages,  and 
the  parties  so  condemned  appealed  to  tlie 
court  of  appeals  for  the  parish  of  Orlcan?. 
whore  the  judgment  appealed  from  was  af- 
firmed. Thereupon,  and  after  an  ineaCecliial 
attempt  to  obtain  a  rehearing,  said  parties 
applied  to  this  court  for  relief  by  way  of 
certiorari  and  review,  setting  forth  various 
grounds  of  complaint,  and  among  them  that 
tbe  seizing  creditor  was  not  entitled  to  re- 
cover damages  In  the  same  proceeding  In 
which  the  Injunction  was  set  aside.  tJpon 
the  petition  filed  by  them,  the  following  or- 
der was  made,  to  wit:  "The  writ  applied 
for  Is  denied  as  to  the  judgment  rendereil 
by  the  honorable  the  court  of  appeals.  In  fo 
far  as  the  same  deals  with  the  merits  of  t1u> 
Injunction,  and  granted  as  to  that  part  of  the 
judgment  which  sustains  the  decree  of  the 
district  court  awarding  fifty  dollars  damng**^ 
a.t^nlnst  the  principal  and  surety  on  the  in- 
junction bond,"  etc.  The  only  question 
which  we  hare  now  to  consider,  thoefore,  is 
as  to  the  correctness  of  the  judgment  con- 
demning the  plaintiff  in  Injunction  and  the 
surety  on  bis  bond  In  damages  in  the  same 
proceeding  wherein  the  injunction  was  dis- 
solved. 

In  Dejean  v.  Hebert,  31  La.  Ann.  729.  It 
was  snid  by  this  court:  "The  order  of  sela- 
ure  and  sale  is  so  far  a  judgment  that  It  can 
be  appealed  from,  but  It  Is  not  a  'judgment' 
In  the  true  legal  sense  ot  the  term.  It  dot>s 
not  possess  all  Its  features.  It  is  granted 
without  citation;  decides  no  issues,  adjudi- 
cates no  rights,  in  addition  to  those  mention- 
ed in  the  acts;  and  the  party  enjoining  such 
an  order  can,  with  his  sure^,  be  held  liable 
but  by  an  action  on  the  bond."  This  ruling 
was  affirmed  In  Thompson  t.  Lemelle,  32  La. 
Ann.  933;  Burgess  v.Gordy,  32  La.  Ann.  1296: 
Hodgson  v.  Roth,  .'J3  La.  Ann.  JMl;  Boyer  v. 
.TofFi-Ion,  40  La.  Ann.  657,  4  South.  872;  SI- 
monds  v.  Sheriff,  46  La.  Ann.  473,  15  South. 
23.  Of  the  decisions  thus  referred  to,  but 
two  have  been  rendered  since  1886,  and  In 
nolther  of  these  does  It  appear  that  Act  No. 
50  of  that  year  was  called  to  the  attention  of 
the  court.  That  act  amends  and  re-enacts 
article  375  of  the  Code  of  Practice,  which  la 
an  article  providing  In  what  cases  recon- 
veutlonal  demands  may  be  broTigbt.  The 
amendment  consists  In  the  addition  of  the 
following  language,  to  wit:  "And  provided, 
further,  that  in  all  cases  of  arrest,  attach- 
ment, sequestration,  prorlslonal  seizure,  and 
Injunction,  the  defendant  may.  In  the  same 
suit,  by  reconventionat  demand,  recover  from 
the  plaintiff  the  damages  be  may  liave  sos- 
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talned  1v  tbe  m^al  resort  to  saeh  writ.** 
There  can  be  no  doubt  that,  under  the  law, 
the  defendant  In  waj  In  junction,  whether 
against  an  ordw  of  selsure  and  sale  <a 
asalust  an  ordinary  Indpnait,  la  entitled  "to 
recover  from  the  plaintiff"  In  anch  Injnnc- 
tlon,  la  the  same  proceeding  and  upon  a  de* 
mand  In  reconTentlon  snch  damages,  as  he 
(the  defendant)  may  bare  snatained  by  rea- 
son of  the  Illegal  resort  to  the  writ.  And  It 
has  been  so  held  In  Ijery  r.  SlierlflF,  48  La. 
Ann.  4ia  19  South.  200.  But  it  does  not  fol- 
low from  this  that  there  can  be  auch  recovery 
from  the  surety  on  the  Injunctlcm  bond.  The 
right  to  recover  from  tbe  sure^.  In  the  same 
Judgment  in  which  the  Injunction  Is  dissolv- 
ed, is  conferred  by  article  804,  Code  Prac. 
But  article  3<U,  as  we  have  aeen,  applies 
only  to  cases  where  ordinary  Jndgmeuts  are 
enjoined,  and  not  to  injunctions  restralniug 
orders  of  sriaure  and  sale;  and  while  the 
act  of  1880,  amending  article  ST5,  places  all 
lnjunctl<Hi8  on- the  same  levd  so  far  as  the 
right  to  recover  damages  against  the  plain- 
tiff la  concerned,  there  has  been  no  cbange 
in  the  law  wltii  respect  to  the  right  of  re- 
covery as  agalnat  the  sureties  on  the  Injunc- 
tion bonds,  which  remains  as  It  waa  before 
the  passage  of'aald  act.   It  follows,  there- 
fore, that,  where  an  order  of  seizure  and  sale 
la  oojolned,  tbe  defendant  in  such  injunction, 
In  obtaining  the  dissolution  of  tbe  writ,  may 
obtain  judgment  In  reconvention  for  dam- 
ages against  the  plaintiff  In  Injunction,  but 
not  against  the  aurety  «i  tiie  bond,  as  to 
whom  he  must,  aa  heretofore,  resort  to  an 
action  on  the  bond.   It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  of 
the  court  of  apj^l,  rendered  In  the  matter 
of  Kate  P.  Jourdan  against  H.  L.  Garland, 
Jr..  afRrmlng  the  judgment  of  the  district 
court  in  said  cause,  and  condemning  Gabri^ 
Slntea,  surety,  in  the  sum  of  $50,  as  also  tbe 
Judgment  of  the  district  court,  which  was 
thus  affirmed,  be  annulled,  avoided,  and  re* 
versed.  In  so  far  as  said  Judgments  condemn 
said  Sintes,  and  that  tiie  reconventlonal  de- 
mand of  aald  Kate  P.  Jourdan.  as  against 
said  Gabriel  Slntea.  be  dismissed;  reserving, 
however,  to  said  plaintiff  In  reconvention  her 
reeoiHse  upon  tbe  bond  signed  by  said  Sintes 
by  means  of  a  separate  action.  It  la  further 
ordered  tbat  said  Sintes  recover  from  said 
Kate  P.  Jourdan  snch  costs  as  may  have 
been  legltlmattiy  expmded  by  him.   It  Is 
further  ordered  that  the  demanda  of  the  ap- 
plicants be  in  an  other  respects  denied,  and 
this  sppllcatlon  dismissed,  at  the  costs  (tf 
Urs.  Oarollne  Cotonlo. 

On  Application  tor  R^ewrbif. 

(May  20,  1001.) 

PER  CUBIAM.   Mo  BufBcient  grounds  for 
the  rdiearlng  applied  for  appearing,  the  same 
Is  denied,  but  in  'the  matter  of  costs  tbe  de- 
cree heretofore  banded  down  la  amended  ao 
30  8O.-O8 


as  to  Impose  the  costs  of  the  appUeatlfm 
made  to  this  court  for  Its  writ  of  review 
equally  upon  Mrs.  Caroline  Cotonlo,  appel- 
lant, and  Kate  P.  Jourdan.  appelleeb 


OLISBT  V.  MOBILE  &  0.  B.  00. 

(Sapreme  Court  of  MJasissippl.   May  20,  1001.) 

RAILKOADS— FUtBS— NBOLIOBNOa— BXCBSSIVB 
BPBBD— INSTRUCTIONS— APPEAL 
AND  BRROR. 

1.  Where,  on  the  trial  of  an  action  agaioBt  a 
railroad  company  for  negligently  throwing 
aparks  from  an  engine,  the  engine  is  folly  de- 
scribed by  witnesses,  it  is  not  error  to  permit 
defendant's  counsel  to  show  a  diagram  of  the 
engine  to  the  jury  In  hU  argument:  the  Jury 
being  infonned  uiat  the  diagram  h  not  evi- 
denoe. 

2.  Under  Code  1802,  S  3546,  as  amended  by 
Acts  1896,  c.  63,  providing  that  a  railroad  com- 
pany running  a  locomotive  through  a  city 
faster  than  six  miles  an  hour  sfaall  be  liable 
for  damages  sustained  by  any  one  from  such 
locomotive  while  so  running,  in  an  action  to 
recover  for  fire  set  by  sparks  from  a  locomo- 
tive it  is  error  to  charge  that  if  the  sparka 
were  emitted  while  the  engine  was  running 
within  a  city  faster  than  sue  miles  an  hour, 
and  In  maintaining  such  speed,  to  find  for  plain- 
tiff. 

3.  In  an  action  against  a  railroad  company  . 
to  recover  for  cotton  burned  in  a  fire  set  by 
sparks  from  a  locomotive,  an  instruction  to 
Uisi-egard  the  illegal  rate  of  speed,  if  not  the 
cause  of  the  fire,  and.  It  othenrise  there  was 
no  want  of  care  in  the  equipment  or  manage- 
ment of  the  locomotive,  to  find  for  the  defend- 
ant, is  correct,  under  Code  1802,  i  8540,  as 
amended  by  Acts  1806,  c.  63,  providing  that 

a  railroad  company  running  a  locomotive 
through  a  city  faster  than  six  miles  an  hour 
shall  be  liable  for  damages  sustained  by  any 
one  from  such  locomotive  while  so  running, 
since  tbe  Code  does  not  make  tbe  excessive 
speed  negligence  as  to  a  party  suing,  except 
where  the  excessive  speed  is  the  proximate 
cause  of  the  injury. 

4.  Where  the  court,  at  plaintitTs  request, 
submitted  an  erroneous  instruction  to  the  jury, 
and  at  defendant's  request  charged  correctly 
on  the  same  point,  and  the  jury  followed  the 
correct  charge,  plaintiff  could  not  ebject  to  the 
charge  which  waa  erroneously  given  In  hie  fa- 
vor, or  that  the  whole  charge  was  inconsistent 
and  misleading  because  thereof. 

G.  Where  defendant  submitted  several  re- 
quests to  charge,  which,  taken  together,  cor- 
rectly stated  the  law  on  all  points  at  tssne.  It 
was  not  error  to  give  the  instructions,  though 
some  of  them,  taken  separatelyt  did  not  cover 
all  the  questions  involved. 

Appeal  from  circuit  court,  Olay  county;  C. 
B.  Campbell,  Special  Judge. 

"To  be  officially  reported.** 

Action  by  C.  B.  Cllsby,  for  tbe  use  of  tbe 
Home  Insurance  Company,  against  tbe  Mo- 
bile &  Ohio  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  qipeala.  Af- 
firmed. 

Oreen  &  Green  and  Boane  ft  McClelland, 
for  appellant  Crltz,  Beckett  ft  Klmbrough 
and  A.  J.  Rusael,  for  appellee. 

LBFTWICH,  Special  Judge.  This  was  an 
action  by  a  B.  CUsby.  for  the  use  of  tlie 
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Home  Inaarance  Company,  against  tbe  Mo- 
bile &  Ohio  Railroad  Company,  to  recover  the 
value  of  472  bales  of  cotton  destroyed  by 
fire  March  6,  1899,  In  the  sheds  and  grounds 
of  the  Compress  Company,  situated  within 
tbe  corporate  limlte  of  West  Point,  Miss. 
Tbe  gist  of  plaintlfiTs  action  Is  stated  In  Its 
amended  declaration  as  follows:  "That  on 
said  day  defendant  so  negligently  operated 
its  locomotlTe  passing  along  said  tracks,  and 
when  In  close  proximity  to  said  baled  cot- 
ton, as  to  emit  therefrom  large,  unnsual,  and 
dangerous  sparks  of  fire,  and  said  locomotive 
was  by  defendant  then  and  there  so  negli- 
gently and  Improperly  equipped  with  spark- 
arreatlng  apparatus,  and  said  spark-arresting 
apparatus  was  then  and  there  so  negligently 
out  of  repair,  aa  that  it  permitted  large  and 
unusual  and  dangerous  sparks.  In  large  and 
unusual  quantities,  to  be  emitted;  and  at  the 
time  of  such  emission  of  said  sparks  said 
defendant  was  negligently  and  unlawfully 
OBlng  its  locomotive  within  the  corporate  lim- 
its of  West  Point,  and  at  a  greater  rate  of 
speed  than  six  miles  an  hour,  and,  in  attain- 
ing and  maintaining  s^d  unlawful  rate  of 
speed,  said  large  and  dangerous  sparks  of  fire, 
In  said  large  and  unusual  quantities,  were 
so  negligently  emitted  from  said  locomotive. 
That  said  sparks  of  fire  so  negligently  caused 
and  permitted  to  be  emitted  from  said  loco- 
motive were  carried  by  the  high  wind  then 
blowing  in  and  upon  said  cotton,  and  the 
same  was  thereby,  and  by  tiw  said  negli- 
gence of  defendant,  set  on  fire,  and  the  Qre 
there  set  out  under  the  influence  of  the  high 
wind  then  blowing  was  carried  from  bale  to 
bale,  and  the  said  cotton  of  said  Cllsby  was 
then  and  there  damaged  and  destroyed  by 
said  fire."  To  this  declaration  defendant 
pleaded  the  general  Issue,  a  trlaJ  was  had, 
and  a  verdict  rendered  In  behalf  of  the  de- 
ftndant  railroad  by  tbe  Jury.  The  plalutifCs 
motion  for  a  new  trial  being  ovwrnled,  It 
appeals  to  this  court 

The  compress  where  tbe  cotton  was  burned 
was  situated  at  the  Junction  of  the  Mobile 
&  Ohio  and  Illinois  Central  railroads,  de- 
fendant's track  running  near  the  compress 
platform  on  the  west.  A  strong  northwest 
wind  was  blowing  at  the  time  of  the  fire 
Immedlatdy  acroaa  defendant's  track,  and 
toward  the  compress,  which  was  destroyed 
along  with  plalntUTs  cotton.  The  fire  was  so 
sudden  and  fierce  that  one  of  the  employes 
of  the  Compress  Company  was  burned  up  In 
the  flames.  Defendant's  locomotive  No.  89, 
drawing  a  train  of  freight  cars,  passed  north 
over  its  track  about  the  time  of  the  fire. 
There  Is  a  conflict  as  to  its  rate  of  spaed 
while  passing  the  point  where  tbe  fire  was 
first  discovered;  plaintiflTs  witnesses  estinmt- 
log  it  at  about  16  miles  an  hour,  while  de- 
fendant's swore  that  It  was  from  about  3 
to  5  miles.  There  Is  evidence  that  defend- 
aut's  train  stopped  at  the  Illinois  Central 
croulng,  abont  467  feet  south  from  where 


the  cotton  took  fire,  and  also  at  tbe  crossing 
of  the  Southern  BaUroad,  about  486  feet 
still  further  south.  The  testimony  of  plaia- 
tifC  tended  to  show  that  the  lire  caught  from 
sparlu  emitted  from  defendant's  locomotive, 
while  on  tbe  part  of  defendant  there  was  evi- 
dence'  rebutting  this  fact,  and  some  tendins 
to  prove  that  the  cotton  was  Ignited  by  par- 
ties seen  smoking  near  the  point  where  the 
fire  broke  out  There  was  much  evideace 
pro  and  con  as  to  whether  the  spark  »r- 
Tester  used  on  the  locomotive  was  of  -the  bef: 
pattern,  and  It  was  asserted  by  plaintia  tba: 
It  was  not  In  good  repair  and  was  negli- 
gently operated  at  the  time.  It  is  suffid^t 
for  us  to  say  that  we  have  carefully  read 
the  voluminous  record,  and  there  Is  fooLd 
testimony  therein  to  sustain  a  verdict  dtbe: 
for  plalntUf  or  defendant,  and  that  rendeied 
In  behalf  of  defendant  is  abundantly  suppon- 
ed,  and  must  end  the  cause,  uuleai  reveni- 
ble  error  of  law  was  conuBltted  by  the  oosrt 
below. 

It  is  assigned  for  error  that  tbe  trial  coon 
permitted  counsel  for  defendant  to  show  to 
the  Jury.  In  argument  a  diagram  of  a  loco- 
motive which  had  been  minutely  describee 
in  evidence  In  words.  When  objection  tu 
made  to  the  use  of  this  diagram,  tbe  presid- 
ing Judge  instructed  the  Jury  tbat  it  V2< 
not  evidence,  and  refused  to  allow  it  to  le 
carried  into  the  Jury  room  when  tbey  retir- 
ed. The  counsel  using  it  disclaimed  Its  Ise- 
Ing  evidence.  We  cannot  say  tbia  was  m<iff. 
A  proper  latitude  must  be  granted  oounsel  in 
arguing  the  cause  under  tbe  oversight  and  ic 
the  sound  discretion  of  the  trial  court.  Tbe 
diagram  was  a  pictorial  illnstratloa  of  wloi 
the  witnesses  had  said  on  tbe  stand,  l^i^ 
Is  a  day  of  lUnstraUonB.  In  recognition  of  Uk 
fact  that  the  eye  may  often  be  a  better 
medium  of  enlightening  the  mind  than  tlir 
ear.  Counsel,  within  the  record,  should  b<> 
allowed  the  best  lawful  means  of  bringiag 
the  Jury  to  a  better  understanding  of  tbe 
cause.  In  enforcing  proper  limits  to  their  ac- 
tion, conduct,  and  argument  before  the  Jm;. 
the  trial  Judge  should  be  unrestrained,  wltb 
In  reasonable  and  Just  bounds. 

It  Is  asserted  by  appellanfa  coanael  that 
there  Is  grave  conflict  In  the  charges  in  van- 
ous  particulars,  but,  in  the  main,  this  crio- 
cism  is  directed  to  the  issue  raised  by  tlte 
alleged  excessive  rate  of  qjieed  ot  a  tnlz 
while  within  an  lnc(»porated  town  or  villas 
Section  3646  of  the  Code  of  1892  is  aa  f  oUovi^ 

"Any  railroad  company  liaving  tbe  rigti 
of  way  may  run  locomotives  and  cart 
steam  tlirough  cities,  towns,  and  villages  k 
the  rate  of  six  miles  an  hour  and  no  more: 
and  If,  In  passing  through  any  dty.  town,  cr 
vlll^,  a  locomotive  or  car  should  be  n:i 
at  a  greater  rate  of  speed,  the  company  sh^ 
pay  CMie  hundred  dollars,  to  be  recovered  ^- 
suit  in  the  name  of  tbe  <Aty,  town,  or  vil- 
lage, and  for  its  use;  and  the  company  sb*j 
be  liable  for  any  damages  or  injury  whic^ 
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may  be  togtalned  by  any  one  from  sodi  loco* 
motiTe  or  oara  wbllat  Ithej  are  nmnliic  at  a 
sreater  apeed  than  aix  miles  an  boor  tlirongli 
any  city,  town,  or  Tfflage." 

Tbls  section  ma  amended  by  chapter  OS, 
A.cts  1896,  aa  foUowa: 

"Section  1.  That  section  S546  of  tbe  An- 
notated Code  be  so  amended  as  to  read  aa 
followa:  'Sec.  8546.  Kot  to  Ban  at  a  Rate 
Over  Six  Miles  an  Hoar  In  Cities,  etc. 
X>nmageB,  ete.  Anj  railroad  company  bar- 
Ine  a  right  of  way  may  run  locomotlTee  and 
cars  by  fiteam  throufffa  cities,  towns  and  tO- 
lages  at  the  rate  of  six  miles  aa  hour  and 
no  more;  and  the  company  shall  be  Uable 
for  any  damages  w  Injary  which  may  be 
sustained  by  any  one  from  sudi  looomotire 
or  cars  whilst  they  are  ninolng  at  a  greater 
rate  of  speed  than  six  miles  an  hoar  tbroagh 
any  city,  town  or  Tillage.' 

**Sec.  2.  That  this  act  shall  take  ^ect 
and  be  in  force  from  and  after  Its  passage." 

It  Is  plain  that  this  amendment  was  only 
Intended  to  abolish  Uie  penalty  of  flOO  pro- 
vided for  in  the  Code.  Its  re-^iadineaiti 
with  the  exceptitm  above  Indicated,  wKhoat 
change  of  language,  mast  be  Indicative  of 
legislative  approval  of  the  etmstracUtm  here- 
tofore placed  upon  It  by  this  coort 

An>ellant  atked  and  was  granted,  among 
others,  the  following  charges:  "(2)  The  court 
Instracts  the  Jury,  for  the  plaintiff,  that  If 
the  Jury  believe  from  the  evidence  that  the 
fire  which  destroyed  ttie  cotton  mentt<med  In 
the  declaration  was  set  out  by  sparks  from 
defendant's  locomotive  In  Its  operation,  and 
that  Cilsby  owned  said  cotton,  then  the  plain- 
tiff Is  entitled  to  recover  In  this  suit,  unless 
the  evidence  establishes  to  thdr  satisfaction 
these  three  proposlttons,  and  each  and  all 
of  them,  via:  First,  that  the  operator  of  the 
locomotive  exercised  that  degree  of  care  that 
an  ordinarily  prudent  person  skilled  In  hand- 
ling locomotives  would  have  exercised  under 
the  circumstances;  and,  second,  that  the 
locomotive  was  equipped  with  a  reasonably 
safe  and  suitable  spark-arresting  apparatus; 
aud,  third,  that  said  spark-arresting  appara- 
tus was  tben  properly  adjusted  and  In  proper 
r^lr.  (3)  If  the  jury  believe  from  the  evi- 
dence that  the  cotton  was  set  on  fire  by 
sparks  from  defendant's  locomotive,  and  that 
said  sparks  were  so  emitted  while  said  loco- 
motive was  mnolDg  within  the  corporate 
limits  of  the  municipality  of  West  Pobit  at 
a  greater  rate  of  speed  than  six  miles  an 
hour,  and  In  generating  and  maintaining  that 
speed,  Hien  this  would  be  negligence,  and 
the  jury  win  find  for  the  plaintiff."  "(6)  If 
the  jury  believe  from  tiie  evidence  that.  In 
soeb  dose  proximity  to  the  cotton  on  the 
platform  as  that  it  was  reasonably  probable 
that  sparks  would  be  carried  by  the  wind  to 
tbe  cotton  and  set  It  on  fire,  the  locomotive 
of  defendant  was  so  negligently  managed,  tx 
was  In  each  negligently  daTecUve  condition 
u  to  spaA-arrestlng  apparatoa,  u  that 


sparks  of  nnusual  stae  and  quantity  vera 
emitted  from  the  locomotive  and  ware  car- 
ried by  the  wind  apoa  the  cotton,  and  i^read 
toe  among  the  cotton  and  destn^ed  the  cot* 
ton  mentioned  In  the  declaration,  belonging 
to  a  B.  CllSby,  tben  the  jury  wlU  find  for 
plaintiff."  A-ppellce  (defendant  b^w)  re- 
Ouested  and  was  granted  the  following  char- 
ges, among  others:  **(SE)  Bven  If  the  jury 
should  believe  from  tbe  evidence  that  tbe 
spark  which  storted  the  fire  originated  from 
a  locomotive  of  the  defendant  the  statute 
only  makes  It  prima  fade  evidence  of  the 
want  of  reas(»iable  skill  and  care  on  the 
part  of  the  servants  ot  tbe  company  In  refers 
ence  to  the  fire,  liable  to  be  rebutted  by 
proof  of  such  reasonable  care  and  skill;  and. 
If  the  jury  should  believe  from  the  evidence 
tlut  the  Are  was  set  out  from  a  locomotive 
of  the  defendant;  nevertheless,  if  they  should 
furthw  believe  fr^m  the  evidence  that  the 
tocomotlva  was  proporly  constructsd  and  hi 
good  order,  with  a  reasonably  safe  and  prop- 
or  spark  arrester,  and  tiiat  the  locomotive 
was  handled  wltti  due  care,  and  that  the 
q>aric  arrester  was  In  good  ccmdltlon,  but  on 
account  ot  a  high  whid  iirevalllng  at  tbe 
tlme^  or  other  causes  over  which  defendant 
had  no  control,  a  spark  was  accldentaUy 
blown  or  carried  onto  the  cotton,  and  that  It 
was  acddmtally  set  on  Are,  without  any  neg- 
ligmce  or  fault  on  tbe  part  of  d^ndant  or 
those  In  (Amrge  of  the  locomotive  and  train, 
tben  the  jury  will  find  for  the  defendant  (B) 
If  the  jury  believe  from  the  evldoice  that 
after  tbe  Mobile  ft  Ohio  Railroad  ms  buHt 
the  compress  or  yard  at  which  the  cotton 
was  burned  was  established  alongside  Its 
right  ot  way  and  close  to  the  railroad  track, 
tben  those  In  charge  of  the  compress  and 
yard,  and  those  who  stored  cotton  there,  are 
-presumed  to  know  that  tnisA  are  expected 
to  be  run  with  r^larlty;  and,  If  there  are 
any  special  riste  arising  from  no  want  of 
care  in  the  proper  equipment  and  manage- 
m«it  of  the  engines  and  traina,  those  risks 
are  not  chargeable  to  the  railroad,  but  are  in- 
cidents of  the  sltoatlon,  and  the  extra  risk 
tnm  accident  must  devolve  on  t&e  owners 
and  insurers  of  tbe  cotton.  There  was  no 
obligation  on  those  In  charge  of  the  loco- 
motive to  shut  off  stesm,  and  while  they 
mu«t  act  In  refenmce  to  circumstances,  so  as 
not  to  create  aa  unusual  or  unnecessary  dan- 
ger, Btin  they  are  entitled  to  transact  Ibe 
business  in  the  usual  and  necessary  manner; 
and  if  the  jury  further  believe  from  tbe  evU 
denoe  that  those  in  charge  ot  the  locomotive 
from  which  the  fire  Is  claimed  to  have  orig- 
inated were  operating  It  at  Ibe  time  In  the 
usual  and  necessary  manner,  and  there  was 
no  want  ot  care  in  tbe  proper  equipment  and 
management  of  the  locomotive,  they  will  find 
tor  the  defendant  (4)  If  the  jury  believe 
from  the  evidence  tbat  tbe  toeomottve  by 
which  the  fire  Is  claimed  to  have  been  set 
was  properly  oonatructed  and  supplied  wltb 
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tbe  approved  appliances  to  prevent  the  escape 
of  flre,  which  were  hi  good  repair  at  the 
time,  and  that  the  engineer  and  fireman  were 
competent,  and  ran  the  locomotive  under  a 
light  head  of  steam,  and  were  not  running 
over  six  miles  an  hour,  and  were  not  guilty 
of  negligence,  then  the  defendant  had  dis- 
charged his  whole  duty  to  the  owners  and 
insurers  of  the  cotton,  and  no  recovery 
can  be  had,  even  though  the  fire  was  sot  out 
by  the  locomotive.  (5)  If  the  Jury  believe 
from  the  evidence  that  the  fire  In  controversy 
was  actually  set  out  by  a  locomotive  of  the 
defeudaut,  and  that  It  was  at  the  time  within 
the  corporate  limits  of  the  city  of  West  Point, 
and  was  running  more  than  six  miles  an 
hour,  and  while,  if  nothing  more  appeared, 
the  plahitiff,  under  the  law,  would  be  enti- 
tled to  recover,  yet,  if  more  does  appear  from 
the  evidence  and  all  the  facts  aud  circum- 
stances In  evidence  before  the  jury,  then 
they  should  take  Into  consideration,  in  arriv- 
ing at  their  verdict,  all  such  facts  and  clrcum- 
Btances,  and  if  from  all  these  they  believe 
that  there  was  proper  care  In  the  proper  and 
reasonable  equipment  and  management  of 
the  locomotive,  and  that  such  excess  of  speed 
had  nothing  to  do  with  the  fire,  and  that  the 
fire  was  in  no  way  caused  or  contributed  to 
by  such  excess  of  speed,  they  will  find  for  the 
defendant  on  that  lssu&  (6)  It  the  Jury  be- 
lieve from  the  evidence  that  the  cotton  in 
controversy  was  set  on  flre  by  the  locomotive 
of  the  defendant,  which  was  at  the  time 
running  more  than  six  miles  an  hour  within 
the  corporate  limits  of  the  city  of  West 
Point,  but  It  they  further  believe  from  the 
evidence  that,  the  faster  a  locomotive  draw- 
ing a  train  runs,  the  less  liable  It  is  to  emit 
sparks  or  to  set  fire  to  contiguous  objects, 
and  that  the  locomotive  in  controversy  vrus 
in  fact  less  liable  to  throw  out  fire  or  sparks - 
by  reason  of  the  fact  that  it  was  running 
more  than  six  miles  an  hour,  then  they  are 
authorized  to  disregard  the  rate  of  speed; 
and  If  they  further  believe  from  the  evidence 
that  otherwise  there  was  no  want  of  care  in 
the  proper,  usual,  and  reasonable  equipment 
or  management  of  the  locomotive,  they  are 
entitled  to  find  for  the  defendant"  "(8)  The 
court  instructs  the  jury,  for  the  defendant, 
that  although  you  may  believe  from  the  evi- 
dence that  the  defendant  ran  Its  engines  and 
trains  past  the  property  of  the  plaintiff  at 
the  time  the  fire  occurred  at  a  rate  of  speed 
exceeding  six  miles  an  hour,  yet,  unless  you 
are  satisfied  from  the  evidence  that  the  fire 
was  caused  by  sparks  from  one  of  their  en- 
gines or  trains,  you  must  return  a  verdict  for 
defendant  railroad." 

Appellant,  assuming  that  the  rule  of  law 
which  sliouid  govern  this  case  toucliing  the 
efTect  of  the  rate  of  speed  is  correctly  stated 
in  Its  InstnictlOD  No.  3,  insists  that  charges 
2,  3.  5,  6,  7,  and  9  granted  at  appellee's  re- 
quest arc  In  conflict  with  it,  and  therefore 
the  Jury  were  without  any  guide  in  making 


up  tbeir  verdict.   We  are  of  tbe  opinion  that 
defendant's  ■  charges,  as  a  whole,  were  cor- 
rect, while  appellant's  charge  No.  3  is  Incor- 
rect, standing  alone,  and  It  asked  no  other 
charge  on  the  matter  of  excessive  speed,  be- 
cause it  leaves  eitirely  out  of  Tlew  what  bu 
heretofore  been  held  by  this  court,  viz.  thsi, 
to  be  negligence  as  to  the  party  suing,  tte 
excessive  speed  must  be  the  proximate  cause 
of  the  Injury.    Railway  Co.  t.  Carter.  77 
Miss.  M6,  27  South.  903;  Jones  Railroad 
Co.,  7&  Miss.  970,  23  South.  358;   Howell  t. 
Railroad  Co*  75  Miss.  251,  21  South.  74»X  SI 
L.  R.  A.  515;   Crawley  v.  Railroad  Co..  7'.i 
M.1S8.  340,  13  South.  74;  Farquhar  r.  BxO- 
road  Co.  (Miss.)  28  South.  850;    Collins  r. 
Railroad  Co.,  77  Miss.  855,  27  South.  !s3T. 
The  greatest  injustice  might  follow  froa. 
holding  the  excessive  speed,  per  se,  negli- 
gence, whether  the  proximate  cause  of  tlie 
injuL?  or  not  Several  of  tbe  expert  witne»- 
es  in  this  case,  for  Illustration,  testified,  an-! 
not  without  reason,  that,  owing  to  the  i>r- 
cullar  construction  of  locomotive  oigines,  ihe 
faster  a  train  runs  the  less  liable  it  is  to 
throw  sparks.    Were  that  view  correct  it 
would  be  palpably  unjust  to  hold  tlie  defend- 
ant liable  for  that  very  conduct  which  wss 
best  calculated  to  prevent  the  injury  com- 
plained of.    Says  Judge  Terral  In  Farqohir 
V.  Railroad  Co.,  supra:    "The  argument  cf 
counsel,  logically  followed,  would  lead  to  tbe 
conclusion  that.  If  the  injury  was  inflicteil 
upon  an  employd  of  the  comfiany  while  tlie 
locomotive  was  running  through  a  city  or 
incorporated  town  or  village  at  a  rate  of 
speed  greats  than  six  miles  an  hour,  tbe 
company  would  be  liable,  though  the  employ^ 
willfully  and  of  his  own  wrong,  and  wltlioot 
any  negligence  of  the  company,  except  thii 
of  running  the  locomotive  at  a  greater  mie 
of  speed  than  six  miles  an  hour,  should  c-j$: 
himself  under  the  wheels  of  the  locomotive 
and  so  be  injured,— a  conclusion  which  wouJ-i 
be    manifestly   absurd."     A  construclii>n 
which  would  lead  to  the  results  above  indi- 
cated could  not  have  been  in  tbe  legislative 
mhid  or  purpose.    The  jury  having.  In  its 
verdict  followed  the  correct  rule  on  the  ques- 
tion of  excessive  syteed,  as  laid  down  by 
charges  4,  6,  and  6  granted  appellee,  aul 
plainly  not  being  misled  by  charge  3  grad- 
ed appellant,  and  as  the  result  appears  to  ds 
to  be  just  and  warranted  by  the  evidence,  vf 
cannot  disturb  its  finding*.   A  party  litlgaat 
cannot  complain  of  an  Instruction  more  fa- 
vorable than  was  due  him.  2  Thomp.  TriaK 
p.  1T60;  Thomp.  Juries,  i  i22.    It  lias  bcec 
held  that  an  appellant  cannot  complain  of  as. 
erroneous  Instruction  asked  by  blm.  loioi- 
ance  Co.  v.  Van  Os,  63  Miss.  431.  56  Am 
Rep.  810;  Wilson  v.  Zook,  68  Miss.  G94.  13 
South.  351;  2  Thomp.  Trials,  p.  1750;  Plov- 
ers V.  Helm,  29  Mo.  324;  Carroll  t.  Peoplt>. 
130  111.  456,  27  N.  E.  18;  WlUlams  v.  RaiJ 
road  Ca,  110  Cal.  457,  42  Pac.  974;  Reepl  m  I 
T.  RaUway  Co..  114  Ma  3S1,  21  &  W.  TSl; 
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Lobdell  T.  Hall,  8  Nev.  615.  Ho  that  we  de- 
cide, where  appellee's  Instructions,  taken  all 
together,  state  the  correct  rule,  and  when  It 
Is  clear  that  the  jury  followed  the  correct 
rul«,  and  the  result  Is  mnnlfestly  right  and 
warranted  by  the  evidence,  and  when  the 
only  conQIct  was  engendered  by  the  erro- 
neous Instruction  asked  by  and  granted  to 
appellant,  there  is  not  reversible  error.  Had 
the  vei'dict  been  for  plalntlflF,  and  had  de- 
fendant appealed  from  a  Judgment  sustain- 
ing that  verdict,  a  different  case  would  then 
be  presented. 

Appellant's  counsel  allege  that  the  charges 
numbered  -2  and  S,  among  others  granted 
defendant,  were  erroneous,  because  they  did 
not  exclude  the  imputation  of  -negligence 
arising  from  the  excessive  rate  of  speed,  and 
cite  as  authority  Home  Ins.  Co.  v.  Louis- 
ville, N.  O.  &  T.  By.  Co.,  70  Miss.  139,  12 
South.  IQG.  In  that  case'  all  the  Instructtons 
left  out  of  view  the  effect  of  the  excessive 
rate  of  speed  which  was'  shown  by  the  evi- 
dence. Here  other  instructions  granted  de- 
fendant (notably,  those  numbered  4,  6,  and 
6)  distinctly  told  the  Jury  that  defendant 
was  liable  If  the  Injury  was  caused  by  an 
excessive  rate  of  speed.  It  has  never  been 
the  law  of  this  state  that  every  instruction 
must  present  every  view  of  the  case,  and 
exclude  every  exception,  limitation,  and  con- 
dition. It  must  be  inferred  that  juries  are 
composed  of  men  of  reason  and  Intelligence, 
as  the  law  requires  they  should  be.  Rail- 
road Co.  V.  Field,  46  Miss.  B73;  Nelson  v. 
State,  (11  Miss.  212;  Skates  v.  State,  64  UIss. 
644,  1  South.  843,  CO  Am.  Rep.  70;  Hack. 
Instruct  Juries,  SS  21,  22. 

We  do  not  think  appellant  Is  entitled  to  in- 
voke a  rule  requiring  better  mechanical  con- 
trivances, or  the  use  of  more  skill  and  care 
in  the  selection  and  management  of  its  serv- 
ants and  in  the  prevention  of  mischief,  than 
is  laid  down  In  the  second  instruction  grant- 
ed at  its  own  request.  The  prevailing  rule 
in  this  state  Is  therefore  fairly  stated.  Kent 
r.  Railroad  Co.,  77  Miss.  494,  27  South.  620. 
The  locomotive  and  spark  arrester  in  nse  by 
defendant  and  complained  of  by  appellant 
were  proven  to  be  those  in  common  use,  of 
approved  pattern,  and  In  reasonably  good  re- 
pair.  This  Is  all  the  law  requires. 

Appellant's  counsel  complain  that  tbi;  en- 
gineer and  fireman,  who  were  both  on  the 
stand  as  witnesses,  were  not  proven  to  have 
been  competent.  We  are  of  the  opinion  that 
the  engineer,  by  his  own  evidence,  establish- 
ed his  competency.  As  to  that  of  the  fire- 
man, there  is  no  evidence  one  way  or  the 
other;  but,  be  that  as  It  may.  the  competen- 
cy of  neither  is  assailed  by  appellant  In  its 
declaration  or  In  the  evidence.  On  the  whole, 
we  see  no  reveralble  error  in  the  Judgment 
of  the  lower  court,  and  it  is  affirmed. 

OALHOON.  J.,  being  dlsqualifled,-bavliig 
been  of  connsel,— tfxA  no  part  tn  tbla  decl- 
slcuk. 


PURVIS  T,  WOODWARD. 
(Sapreme  Court  of  UlssUwippi.  May  20,  1001.) 

USURY— RBMEDIB»  FOB— LOSS  APPLICABLH^- 
RBMBDY— INJUNCTION  — TBNDBR  —  PLBAD- 
INQ8  —  ANSWER  —  BVIDBNCB  —  CORROBOBA- 
TION. 

1.  Where  a  bill  to  enjoin  a  suit  on  a  note, 
on  the  ground  of  usury,  and  for  an  accounting. 
Is  verified  by  counsel,  and  the  answer  pleading 
a  purgatory  credit  is  sworn  to,  the  fact  that 
calculations  show  that  the  payment  made  was 
ia  excess  of  the  usury  charged  is  sufiicient  to 
corroborate  the  evidence  of  one  witness,  who 
testiQes  that  the  payment  was  in  cash,  within 
the  role  that  there  most  be  more  tnan  one 
witness  to  overturn  a  sworn  answer. 

2.  Where  an  answer  in  equity  is  sworn  to 
by  one  having  no  koowledge  of  uie  facts  there- 
in alleged,  it  is  not  within  the  mie  that  one 
witness  is  oat  mffldent  to  OTertum  a  iwom 
andwer. 

S.  A  decree  for  an  accounting,  tn  a  suit  in 
which  an  iajunctlon  Is  also  sought,  will  not  t>e 
reversed  on  the  ground  that  the  bill  was  not 
sufficiently  verified  to  entitle  the  complainant 
to  an  injoQction, 

4.  Where  the  amount  due  on  a  usurious  note 
cannot  be  definitely  determined  till  an  account- 
ing, an  actual  tender  of  'the  amonat  admitted 
to  be  due  by  the  debtor,  in  an  action  to  re- 
strain its  collection,  coupled  with  an  offer  in 
the  bill  to  pay  the  amount  legally  due,  con- 
stitutes a  sufficient  tender. 

5.  A  usurious  note  given  In  1886  in  renewal 
of  a  usurious  note  executed  prior  to  the  enact- 
ment of  the  Code  of  1880,  changing  the  pen- 
alty for  usury,  which  note  contains-  an  attor- 
ney's fee  clause  not  in  the  former  notes,  is  a 
new  contract,  and  the  penalty  provided  in  the 
Code  of  1880  applies  thereto. 

6.  Under  the  provisions  of  the  Oodes  of  18S0 
and  18U2,  relative  to  nsnry,  a  debtor  may  en- 
Join  the  collection  of  interest  on  a  nsnrioua 
note. 

Apiwal  tram  chancery  court,  Lafajette 
county;  S.  C.  Longstreet,  Chancellor. 

"To  be  officially  reported." 

Suit  by  WllUam  Purvis  acalnst  William 
Woodward,  administrator  of  the  estate  of 
J.  W.  Goolsby.  From  the  decree  both  par- 
ties apDeaL  Affirmed  in  part,  and  reversed 
In  part. 

Appellant  who  was  complainant  In  the 
court  below,  filed  his  bill  in  the  chancery 
court  of  Lafayette  county  against  appellee, 
trustee  In  a  certain  deed  of  trust  and  admin- 
istrator of  the  estate  of  J.  W.  Goolsby.  for 
the  purpose  of  enjoining  a  sale  under  said 
trust  deed.  The  bill  alleges  usury,  and  also 
alleges  that  the  trustee  Is  about  to  sell  the 
lands  In  controversy  for  a  pretended  debt 
of  over  $1,000,  when  there  is  in  point  of  fact 
only  about  $85  due.  if  the  usury  law  be 
enforced.  The  bill  demands  the  enforcement 
of  the  usury  law.  and  asks  for  an  account- 
ing, and  was  sworn  to  by  E.  M.  Watson, 
complainant's  attorney.  On  the  21st  day  of 
November,  1877,  appellant  was  indebted  to 
the  Bank  of  Oxford  in  the  sum  of  $550,  and 
on  that  date  borrowed  fnxn  one  Goolsby 
this  amount  for  the  purpose  of  payhig  off 
the  debt  to  the  bank,  and  appellant  execnt- 
ed  to  said  Goolsby  his  note  for  the  araount  | 
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of  the  loan,  wlt^  Interest  at  X8  per  cent  In- 
corporated Into  tbe  face  of  tbe  note.  TbiM 
note  fell  dne  12  months  after  date,  and  bore 
10  per  cent  Interest  after  raatnritj'  On  the 
29th  of  Norember  foUo^vlng  the  old  note 
was  canceled,  and  a  new  one  executed,  pay- 
able on  tbe  21st  of  Norember,  1878.  for  f 746^ 
82,  this  note  bearing  10  per  cent  Interest 
after  maturltr.  A  second  raiewal  of  the 
note  was  made  on  the  21st  of  Norember, 
1879,  the  last  note  being  credited  with  the 
sum  of  $140,  balance  being  struck  thereon, 
and  the  third  note  was  executed  for  (606.32, 
bearing  Interest  at  10  per  cent,  from  date. 
On  the  16tta  of  Mandi,  1886,  another  note 
was  executed,  COTtaln  payments  having  be^ 
made  on  tbe  last  preceding  note,  and  In- 
dorsed thereon.  Tbe  fourth  note  was  taken 
for  V634.78.  This  note  bears  10  per  cent 
Interest  and  also  provides  for  10  per  cent 
attoisiey's  fees,  ta  case  it  became  necessary 
to  place  the  note  in  an  attorney's  hands  for 
collection.  On  the  20th  of  May.  1891,  the 
/ourth  note  was  executed,  after  deducting 
several  small  amouuts  which  had  been  paid 
on  the  preceding  note,  for  the  sum  of  |651.* 
12.  On  the  10th  of  November.  1897,  another 
note  was  executed  for  the  snm  of  $1,018.25, 
with  iDtereat  at  10  per  cent  from  date. 
Sundry  deeds  of  trust  were  executed  to  se^ 
cure  the  payment  of  these  notes.  It  was  to 
eujoln  tbe  sale  nnder  the  deed  of  trust  which 
secured  the  last-mentioned  note  that  the  bill 
In  this  case  was  ffled.  At  the  final  hearing 
of  the  case  the  chancellor  rendered  a  decree 
declaring  the  ctmtract  usurions.  bnt  holding 
that  the  defendant  was  «ktitled  to  collect 
on  each  note  all  Interest  In  excess  10  per 
cent  The  matter  was  referred  to  a  master, 
and  a  final  decree  was  rendered  dissolving 
the  injunction,  and  allowing  the  sale  to  be 
proceeded  witb  on  the  basis  of  liability  from 
complainant  to  defendant  of^662.18,  and  im- 
posing the  cost  upon  c(Miiplainant  From 
this  decree  complainant  appeals,  and  defend- 
ant takes  a  cross  appeal. 

Mayes  &  Harris,  for  appellant  Kim- 
twough  &  Klmbroui^,  for  am^ellee. 

WHITFIELD,  O.  J.  The  payment  of  the 
f  IM.  November  29.  1878,  was  vwoeo,  by  one 
witfless,  to  have  been  a  cash  payment,  and 
this  the  chancellor  manifestly  accepted  as 
true,  finding  tiiat  the  note  was  uaurlouB. 
Tbe  argument  that  It  was  not  a  cash  pay- 
ment, but  was  Intended  as  a  purgation  of 
the  usury,  is  without  tbe  sli^test  support 
in  the  evidence.  If  ft  had  been  a  purgation, 
then  the  amount  of  the  credit  would  have 
t>een  only  an  amount  equal  to  the  amount 
of  the  usurions  Interest  In  excess  of  10  per 
cent  But  It  was  much  more,  and  this  clr- 
cnmstance,  perfectly  manlfeflt  from  mere  cal- 
culation, tumlahes  13w  corroborating  circum- 
stance to  the  testimony  of  said  (me  witness 
needed  to  oMet  the  rule,  that  since  the  an- 


swer was  sworn  to,  and  the  Mil  was  onlj 
sworn  to  by  counsel,  th»e  must  be  more 
than  the  testinumy  of  one  wltneaa  to  om- 
tum  the  answu.  if  that  rule  ap:i^ed  bm; 
but  it  Is  dear  that  the  answer  was  sittn 
to  by  one  who  had  no  personal  knowledge 
of  the  facta  set  forth  In  the  answer,  and  nci 
an  answer  is  not  within  the  protectloo  of 
the  rule.  1  Am.  &  Kng.  Enc.  PL  &  Prt^ 
pp.  943-016,  par.  7.  Both  m  tbe  evideooe 
and  m  the  pleading  this  contratlon  mut 
therefore,  falL  It  Is.  plain  that  the  truMc- 
tion  has  been  usurious  frran  tbe  b^iuuns. 
The  rate  of  Interest  was  at  first  18  per  chil 
This  is  demonstrable  by  a  mere  ealcnlatiotL 
The  bill  Is  not  one  for  lajnnction  only,  bn 
also  for  an  accounting;  and  It  la  obrtou 
that  whether  the  deaee  ataould  be  levened 
or  affirmed  on  the  mwits  as  to  Uie  aecoui- 
Ing  Is  not  to  be  determined  by  whether  t>>e 
bill  was  propwly  swwn  to  as  a  bill  for  u 
Injnnctiwi.  The  stetute  does  not  say  (Code, 
I  S57)  that  a  bill  for  an  InJuxicticHi  ahtll  t« 
sworn  to  in  all  cases.  It  reanlrvs  the  con- 
science of  the  chancellor  to  be  aatlsfled 
"oath  or  other  means."  There  may  be  casa 
where  an  injunction  should  be  ''granted"  » 
an  nnawom  bill.  If  the  "other  means"  in 
convincing,  as,  for  example,  written  admU^ 
slons  of  the  party  against  whom  It  Is  sooght 
or  documentary  evidence,  such  as  tbest 
notes,  showing  for  themsrtves  tlie  "equi^ 
and  truth  of  the  allegations  la  the  hOL" 
This  Is  thQ  exact  stetement  of  tbe  rule  lo 
Am.  &  Bug.  Bnc.  PL  &  Frac.  9^  (b),  nou 
2,  and  authorities.  The  New  Jersey  cue 
cited  construes  tbe  phrase  '*otlm  meaas" 
precisely  as  we  do,  which  case  (Canal  Co-  t. 
Bartlett  8  N.  J.  Bq.  9)  see  spedally.  Tti 
text  sa^:  "What  la  reqnlred  as  preUait 
nary  to  the  granting  ot  an  injonctlcni.  otLcf 
than  the  aufilclency  ot  the  averments  of  tti 
bill,  is  that  the  confidoice  of  the  court  shonU 
be  obtained,  and  It  Is  not  In  aU  cases  Indis- 
pensable that  the  bill  should  be  verified.  Al- 
though tbe  bill  is  not  verified,  an  Injunctix 
will  be  allowed  where  documentary  evldenor 
or  records  are  produced  which  satisfy  the 
conscience  of  the  court"  At  all  events,  the 
chancellor  had  the  case  before  him  not  oa  a 
mere  motion  to  dissolve  the  injunction  aul 
dismiss  the  bill,  seeking  not  an  iDjnnctits 
(Hily.  but  an  accounting  as  welL 

So  far  as  tender  Is  concerned,  complaicact 
did  offer  to  pay.  and  actually  tenden^d  t. 
cash,  tbe  amount  he  admlta  to  be  due.  Boi 
Chls  was  declined.  On  the  facta  of  this  case 
with  the  uncertainty  as  to  what  was  legaU; 
due,  no  other  tandw  was  necesaary,  tbe  com- 
plainant renewing  In  his  bill  the  offer  to  pa; 
whatever  was  legally  due.  Oburts  do  n« 
require  ImposBiblUtiea.  In  cases  whve  :: 
cannot  be  known  wlQi  reascmable  certainty 
what  Is  due  till  an  accounting  shall  ban 
been  had  to  determine  that  very  thing.  It  Ir 
certainly  enough  If  the  complainant  ahall  a< 
tnally  tendar  what  he  admits  in  aoad  flaid 
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to  be  doe,,  offering,  moreorer,  to  pay  wbatr 
ever  tOaHl  be  ascertained  to  ba  legally  dnew 
ThlB  iB  the  doctrine  of  Auat  t.  Rosenbaum, 
74  Miss.  883,  21  South.  5B6.  Bo,  also,  ie 
Toulxne  t.  dark,  61  Mlai.  471.  1  South.  624. 
See,  alao.  Bank  t.  Fraser,  63  Miss.  231.  It 
la  aJao  the  now  generally  accepted  doctrine. 
lO  Am.  A  Bog.  Bnc.  FL  A  Fnc.  pp.  885,  8S6i 
para.  1,  3.  Up  to  the  execution  of  the  note 
oC  18SS.  the  proTisIona  of  the  Ooda  of  1871 
goTcnwd  aa  to  the  poialty.  The  note  of 
1885  la  a  new  contract   It  atarta  with  a 
new  XHindpal,  extends  the  time  of  payment, 
and  adds,  for  the  flrst  time,  the  dauae  as 
to  attoxney*8  fee,— a,  distinctly  new  term. 
The  rule  la  wen  setQed  that  such  a  note, 
executed  after  the  r^eal  of  a  tormw  law, 
the  repealing  atatnto  changiag  the  usury  pen- 
alty, la  a  new  contract,  governed  by  tlw 
law  In  force  at  the  time  tiie  note  is  executed. 
27  Am.  A  Eng.  Skic.  Law  aat  Ed.)  p.  9S7, 
states  tiie  rule  thus:  "A  new  enactmoit  may 
prvpwAj  goTem  a  anbsequent  agreement  fyr 
the  extenalon  of  time  upon  tiie  original  note, 
that  being,  in  effect,  a  new  contract"  Story 
V.  Elmbrough,  S&  6a.  21.  la  directly  to  point 
<m  the  facts. of  this  case.  The  court  say: 
"But  tor  the  act  of  1856,  referred  to  in  the 
charge  c£  the  court  (Pamph.  p^  259),  the 
charge  would  hare  been  correct.  -By  the  act 
of  185^  only  the  usurious  interest  on  con- 
tracto  made  aftor  the  date  of  tiiat  act  (March 
3.  1869  la  void.  Under  it,  tiie  prlndinl  and 
legal  Interest  <m  oontracto  made  after  that 
day  may  be  recorered.  This  act  did  not  ap- 
to  the  orli^nal  contract,  because  It  was 
made  prior  to  the  paaaage  of  the  act,  and  tiie 
Interest,  up  to  the  making  of  the  new  con- 
tract, on  27th  Fetffnary,  1857,  both  legal 
and  usorlous,  waa  void,  and  could  not  be  re- 
covered;  but  tiie  last  contract  of  the  latter, 
tor  another  year's  forbearance,  or  extension 
of  tiie  time  of  payment,  was  a  new  contract, 
made  while  Uie  law  of  18SG  was  In  force, 
and  must  be  governed  by  that  act  It  was 
said  that  It  could  not  be  a  new  contract  be- 
cause the  note  waa  not  ehanged,-Hio  new 
note  was  given.  That  Is  trae;  but  it  was, 
nevertheleea,  a  new  contract  as  much  bind- 
ing on  the  plaintiff,  Story,  as  the  first  one, 
and  of  the  same  benefit  to  the  defmdant  as 
the  Ibrst  Under  the  flrst  he  got  the  bmeflt 
of  the  use  of  98,000  for  one  year,  and  under 
the  second  he  was  allowed  to  continue  Its 
use  for  the  same  time;  and  bnt  for  the  last 
tbe  platotifl  would  have  got  his  numey  at 
tiut  time  to  which  he  waa  entttied.  That 
th^  allowed  the  old  securities  for  the  debt 
to  remain  unchanged  did  not  make  It  the 
leas  a  contract  btodlng  on  both  parties,  ac- 
ending  to  the  law  aa  It  stood  at  that  date. 
The  plaintiff  was  thwefore  entitied  to  the 
rate  of  interest  upon  the  amount  tbeu 
doe,  from  the  date  of  thla  last  contract  up 
to  the  time  of  the  payment  with  Interest 
on  the  balance  until  tbe  whc^  Is  paid;  Ihe 
defendant  bcdng  ottitlad  to  tlw  bsnefltt  of 


the  payments  made  of  usurious  Interest  and 
also  of  legal  interest  from  the  flrst  to  the 
second  eontiact  aa  paymente  on  the  amount 
thus  tousd  to  be  due."  The  case  at  bar  is 
a  sttongor  one  to  this  respect  than  tbe  Geor^ 
gla  case;  atronger,  that  is,  to  show  a  new 
contract  To  tbe  same  effect  see  Webb  v. 
Bishop.  101  N.  a  7  a  B.  086,  and  Watson 
V.  Mlms,  06  Tex.  461,  cited  to  note  6  of  the 
above  citation  tnun  27  Am.  A  Bug.  Bnc. 
law.  Again.  27  Am.  &  Bug.  Bnc  Law,  at 
page  888»  says:  *^e  statute  changing  tbe 
penalty  aiipUea  to  suite  thweafter  brought 
thou^  based  upon  cMitraeto  mada  before 
snch  enactmwt"  And  agato,  at  page  9B0i 
"The  law  to  force  at  the  time  of  suit  governs 
aa  to  the  recoupment  ot  usurious  toterest 
paid."  Thla  laat  poaHten  la  abundantiy  sup- 
ported by  auttiontiea,  and  ia  manlf  eaUy  sound 
on  prinefple.  See  Soger  v.  Schnawtnd,  83 
Ind.  204;  Perrto  v.  Lymatfa  Adm'r,  32  Ind. 
16;  Burrows  v.  Oook,  17  Iowa.  440.  Mr. 
Webb,  to  hta  recoit  woi4e  on  Uanry  (1888), 
says,  to  section  287:  "Where  a  contract  for 
tbe  paymmt  of  money  has  been  renewed  by 
either  Implication  w  express  agreement  In 
such  a  manner  that  the  renewal  haa  all  the 
essential  elem«ite  of  a  contract  tiia  renewal 
omtract  Is  governed  by  the  law  to  toxw 
at  the  time  It  is  made,  although  that  law 
may  be  dlfferuit  from  the  atetute  to  force 
at  the  time  the  original  contract  was  mad&" 
Again  ha  says  to  section  243:  "A  penalty 
betog  mendy  a  punishment  for  the  taking 
of  usury  does  not  affect  the  validity  of  the 
contract  and  is  subject  to  the  legislative 
control,  to  the  ectent  that  It  may  be  Imposed 
or  removed  at  any  time  1^  statute^" 

As  to  the  ^>m>osition  that  a  statute  dianr 
ging  the  penalty  governs  on  suite  thweafter 
brought  though  'based  upon  contracta  made 
before  snch  wactment  tiie  dtationa  fnwk 
Indiana  and  North  Carolina  do  not  oatirely 
support  the  text  and  we  are  not  to  be  under- 
atood  aa  assentliig  to  that  pnq;>oaitlon  to  all 
of  Ito  generality.  We  hfrid,  deaUng  with  our 
own  statutes,  that  the  provtslms  of  the  Code 
of  1880  are  proqiective,  and  have  joo  retp>- 
active  efficacy,  so  that  np  to  the  aecution 
of  the  note  at  1885  the  provisions  of  the  Code 
of  1871  governed;  bnt  the  note  executed  to 
1886,  being,  under  the  authorities  and  on 
principle,  a  new  contract  that  note,  and  all 
the  subsequent  notes,  are  to  be  governed  by 
tbe  Code  of  1880.  Aa  to  the  propodUoo  tiiat 
It  Is  a  new  ccmtract,  and  so  to  be  governed 
by  the  law  to  fmce  ^hot  the  contract  waa 
made,  Misriaslp^  dedakma  are  to  perfect 
harmtmy  with  those  already  decided.  Bo- 
aeUe  v.  Dicketson.  68  Mlsa.  638;  Warmack 
V.  Boyd,  6B  Miss.  488;  Morcum  v.  Lum,  88 
Miss.  290. 

It  is  not  necesauy  to  considOT  whethor  m 
statute  making  a  rate  ot  toterest  usurloua 
which  was  lawful  when  a  precedtog  con- 
tract was  made  Impairs  the  obligation  ot  the 
contract  tax  to  thla  case  tftece  aftret  waa 
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an  hour  wben  tlits  cootnict  was  not  ffrossly 
nsurlous.  Id  fact,  the  Urst  note  made  char- 
ged the  highest  usury  of  any  of  the  notes. 
As  to  the  rule  In  this  state,  where  a  sale 
under  a  trust  deed  or  mortgage  is  oojolned, 
linder  the  Oode  of  1880  or  the  Code  of  18B&, 
we  are  satisfied  that  the  true  rule  Is  that 
only  the  principal  can  be  recovered  when 
the  contract  Is  usnrlous.  That  has  been  the 
unbroken  holding  of  this  court.  See  Parch- 
man  t.  McKInney,  12  Smedes  &  M.  631 ;  Nor^ 
cum  T.  Lum,  33  Miss.  299;  McAllister  t. 
Jerman,  32  Miss.  142;  Chaffe  t.  Wilson,  69 
Miss.  42;  Long  t.  McGregor,  65  Miss.  70,  S 
South.  240;  Dicberson  v.  Thomas,  67  Miss. 
777,  7  South.  503;  Mortgage  Co.  v.  Jefferson, 
69  Miss.  770,  12  South.  464,  80  Am.  St.  Rep. 
587;  Rozelle  r.  Dlckerson,  63  Miss.  538;  War^ 
mack  T.  Boyd,  Id,  488.  The  case  of  Associa- 
tion r.  Tony  (decided  last  Monday),  29  South. 
826,  announces  the  correct  view.  The  case 
of  Mortgage  Oo.  v.  Jefferson  has  been  great- 
ly misunderstood.  It  does  not  conflict  with 
Parchman  t.  McKInney,  but  approves  it 
The  contract  there  was  not  made  in  this 
state,  or  payable  In  this  state.  L«gal  in- 
terest was  required  to  be  paid  there,*  on  the 
sole  ground  that  the  contract  was  not  gov- 
emed  by  the  law  of  Mississippi.  It  was  di- 
recCLy  held  that,  If  the  contract  had  been 
governed  by  the  law  of  Mississippi,  all  In- 
terest would  "have  been  forfeited;  citing  Nor- 
cnm  V.  Lum,  Ho<^er  v.  Austin,  41  Miss.  717, 
and  Long  v.  McGregor.  The  court  said  (page 
78T.  69  Miss.,  page  468.  12  South.,  and  page 
007,  SO  Am.  St  Rep.):  "We  cannot  perceive 
any  public  policy  of  this  state  which  is  to  be 
oonserved  by  applying  the  rule,  prescribed 
by  our  statute,  of  forfeiting  all  interest  to  a 
ctmtraet  made  In  another  state.  This  Is  not 
a  suit  upon  the  contract,  and  Its  terms  and 
conditions  furnish  no  standards  by  which  the 
court  Is  to  be  guided."  '  In  other  words,  what- 
ever  the  language  of  the  opinion,  all  that 
was  decided  In  Mortgage  Oo.  t.  JefTerson 
was  that,  since  the  contract  was  not  a  Miss- 
issippi contract,  It  was  not  to  be  governed 
by*  Mississippi  law,  but  by  the  general  equi- 
ty doctrine,  which  la  that  the  principal  and 
legal  hiterest  can  be  collected.  With  ua  the 
doctrine  Is  firmly  established  that  the  debtor 
piay  pay  the  whole  Interest,  and  then  sne 
at  law  and  recover  back  the  part  forfeited. 
-4iy  the  statute  now,  all.  To  hold,  under  our 
statute  (section  2848.  Code  1892)  and  Bystems 
of  jurlspnidence,  that  the  debtor  who  may 
recover  the  usury  at  Uw  cannot,  In  equity, 
secure  rtilef  without  paying  what  he  can  re- 
cover back  at  law,  though  voluntarily  paid.  Is 
utterly  illogical,  and  a  view  wholly  onsonnd. 
It  is  manifest  from  what  has  neen  said  that 
the  court  below  erred  in  applying  the  pro- 
visions of  the  Oode  of  1871  after  the  «ecu- 
tion  of  the  note  of  1885.  The  decree  on  cross 
appeal  Is  affirmed.  On  direct  appeal  it  is  re- 
versed, and  the  cause  remanded,  to  be  pro- 
ceeded with  In  accordance  with  this  oplnltui 


UOBILB  LAND-IMP.  OO.  t.  OASS. 

(Supreme  Court  of  Alabama.   April  11,  1901.1 

OORPOBATIONS— RESOLimONS  OF  DIRSCnm 
-^UIT  TO  ANNUJr-PARTXBfl. 

1.  On  a  bill  filed  by  a  corporation  for  tbc 
purpose  of  annulliog  a  certain  resolution  adopt- 
ed by  Its  board  of  directors,  and  for  the  can- 
cellation of  certain  deeds  conveyiiu[  corponte 
lands,  made  pannant  to  said  restdntion,  and  for 
an  accounting  witii  Uie  defendant  as  a  trodM 
where  actual  fraud  Is  charged,  and  it  is  averred 
that  in  such  transactions  there  was  a  breach  at 
the  confidentiai  and  fiduciary  relation  existiiis 
between  the  defendant  and  ue  plaintiff  ctlIpo^ 
ation,  Iq  which  he  was  an  officer  and  director, 
and  it  is  further  shown  by  the  averments 
the  bill  that  under  the  resolution  property  vai 
conveyed  to  the  defendant  as  a  gift  or  dooitiai:, 
and  it  does  not  appear  in  the  bul  that  any  ben- 
efit ever  reaultea  to  or  was  received  by  iht 
compiainant  under  said  alleged  nnauthoriied 
acts,  sacb  bill  is  not  subject  to  demurr^  tm 
the  gronnd  that  the  complainant  seeks  to  n- 
pudiate  the  action  of  its  board  of  director-, 
while  it  still  retained  the  benefits  derived  tiuM- 
from,  Qor  oo  the  ground  that  the  compl&iiuiit 
had  an  adequate  remedy  at  law  for  the  »- 
forcement  of  its  rights. 

2.  In  such  a  bill,  where  It  Is  farther  averred 
that  the  defendant  after  having  rectived,  ic 
accordance  with  a  resolution  alu^ed  to  luie 
been  fraudulently  passed  hj  its  board  of  S- 
rectors,  deeds  of  conveyance  to  certain  !«a 
owned  by  the  compiainant  sold  and  conrerH 
said  lots  to  diflereat  persons  for  value  ai 
without  notice,  such  vendees  of  tbe  defenduc 
are  necessary  parties  to  the  Ull,  alnoe  the  can- 
cellation of  the  deed,  as  prayed*  firam  the  coc- 
plainant  to  the  defendant.  In  porsnance  of  bsJ 
resolution,  would  materially  affect  the  title  «I 
the  defendant's  vendees  to  said  lot. 

8.  In  such  a  case,  it  nowhere  appearing  ii 
the  bin  that  any  consideration  was  paid  by 
defendant  for  the  lots  In  question,  or  that  any 
benefits  resulted  to  the  complainant  companr. 
and  the  bill  seeking  to  annul  an  illegal  aod 
unauthorized  contract  of  the  board  of  dlrectcn. 
whereby  the  corporation  had  been  deprived  of 
its  property,  to  the  wrong  and  injury  of  stoct- 
hoiders,  such  bill  Is  not  subject  to  demnmr 
upon  the  ground  that  it  shows  an  executed  cos- 
tract  between  the  company  and  the  defeodaat 

TysiHi,  J„  Assenting. 

Appeal  from  chancery  court.  MoUle  earn- 

ty;  Thomas  H.  Smitb,  Chancellor. 

Bill  by  the  Mobile  Laud-Improvement  Com- 
pany against  Uerschel  R.  Gasa.  From  a 
judgment  sustaining  a  demurm  to  the  ^ 
complainant  an>eals.  Modified. 

It  was  averred  in  the  bill  that;  among  t-t^ 
er  powers  conferred  by  the  charter  of  the  coc- 
plalnant.  It  had  the  ptmes  '*ta  purchase  atii 
own,  imiwove  and  rent  or  BtSU  real  eataie 
and  itttraest  In  real  estate,"  and  that  the  cob- 
plalnant  bad  from  time  to  Unw  purchased 
and  become  the  owner  of  real  estate  sitoatei 
in  the  city  of  Mobile;  that  under  the  bf- 
laws  of  the  complainant  regularly'  adi^ted 
the  board  of  dlrectcnv  was  corapoaed  of  fin 
members,  and  the  office  to  said  compair 
consisted  of  the  prealdent,  vice  ^esldeiit.  and 
secretary,  who  was  to  act  as  treasorec  of  tb* 
company,  and  that  a  majority  of  the  beari 
of  directors  should  ctmstltute  a  qnonun  thm- 
of  for  the  transaction  of  boalnees;  that  u 
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April  16,  1BS9,  at  a  meeting  ot  tbe  board  of 
directors,  Heracliel  R.  Gaas,  who  was  a  mem- 
ber of  tbe  board  of  directors,  was  elected 
secretary  and  treasurer  of  said  company, 
and   Immediately  entered  upon  tbe  duties 
of  his  office,  and  continued  as  such  secretary 
up  to  April  30,  1900,  during  all  of  whlcb 
time  be  was  also  a  director  of  the  complain- 
ant company.   It  was  then  averred  tn  the 
bill  that  on  November  18,  189G,  the  board  of 
directors  of  the  complainant  compaaj  held 
a   meeting  In  the  city  of  Flint,  Mich.,  at 
whlcb  place  some  of  tbe  directors  lived;  that 
at  such  meeting  there  were  only  four,  di- 
rectors present,  and  one  of  these  four  was 
tbe  defendant,  Herschel  R.  Gass;  that  the 
minutes  of  said  corporation  recite  that  at 
said  meetbig  a  resolution  was  passed  giving 
to  tbe  defendant,  Herscbel  R.  Gass,  five 
parcels  of  land,  consisting  of  two  lots  each, 
-wblcb  are  specifically  described  In  tbe  resolu- 
tion; and  that  the  conditions  upon  which  tbe 
Bald  parcels  of  land  were  agreed  to  be 
transferred  and  deeded  to  Gass  were  that 
Gass  was  to  erect  upon  each  of  the  five  par- 
cels of  land  a  two-story  dwelling,  to  cost, 
at  a  fair  valuation,  not  less  than  $2,000,  and 
that  no  deed  should  be  given  to  Gass  to  any 
of  the  land  until  he  had  begun  tbe  erection 
of  the  houses  on  the  same.   It  was  then  fur- 
ther averred  that  the  defendant,  Gass,  erect- 
ed houses  worth  not  less  than  f2,000  upon 
four  of  said  parcels  of  land,  and  that  from 
time  to  time,  as  he  erected  these  houses, 
deeds  to  the  property  were  made  to  bim  by  the 
president  of  the  complainant  company,  who 
resided  In  Flint,  Mich.,  pursuant  to  the  terms 
of  said  resolution,  and  that  from  time  to 
time,  as  be  erected  these  bouses  and  re- 
ceived tbe  deeds  for  tbe  lands,  he  sold  and 
disposed  of  tbe  lots  upon  which  the  build- 
ings were  erected;  that  at  the  time  of  filing 
the  present  bill  three  of  the  bouses,  and  the 
lots  upon  which  they  were  situated;  so  built 
■by  the  defendant,  had  been  sold  to  different 
purchasers  for  value  and  without  notice; 
and  that  tbe  remaining  bouses  which  had  not 
been  disposed  of  were  daimed  by  the  defend- 
ant, Oass.   It  was  averred  in  tbe  bill,  and 
BbowQ  by  the  deeds  which  were  attached  as 
exhibits  thereto,  that  in  each  of  the  deeds 
of  conveyance  to  tbe  defradant  there  was 
set  out  a  resolution  of  the  board  of  directors 
imder  which  the  buildings  were  erected,  and 
that  these  deeds  were  recorded  In  the  office 
of  the  judge  of  probate.   The  complainant 
further  averred  In  the  bill  that  at  the  meet- 
ing la  Flint,  Mich.,  on  November,  18,  1806, 
one  of  tbe  directors  who  was  present  at  said 
meeting  protested  and  voted  against  the 
adoption  of  said  resolution,  but  this  fact 
nowh^^  appears  upon  the  minute  books  of 
the  company;  that  the  resolution  transcrib- 
ed la  tbe  minute  books  of  the  company  by 
the  defendant,  who  was  secretary,  was  not, 
in  tnitb  and  In  fact,  the  resolution  which  was 
offered  and  adopted  at  said  meeting;  that 
tbe  resolntion  which  waa  offered  and  adopt* 


ed  authorised  fhe  conveyance  to  ttie  defend- 
ant, Gass,  of  three  lota  of  land.  Instead  of 
five  parcels  of  land,  as  shown  by  said  reso- 
lution; that  no  account  has  ever  been  render- 
ed by  tbe  defendant,  Gass.  to  the  complainant 
of  the  profits  arising  from  the  sale  of  said 
buildings,  or  the  lots  upon  which  they  stand. 
It  was  then  averred  in  the  bill  that  there 
was  no  meeting  .of  the  board  of  directors  of 
complainant  company  after  November  18, 
1806,  until  tbe  month  of  April,  1900,  when 
said  resolution  granting  tbe  property  to  the 
defendant,  Gass,  and  tbe  things  done  there- 
under by  tbe  defendant,  were  brought  to  tbe 
attention  of  the  board  of  directors  and  stock- 
bolders  of  the  complainant,  and  tbe  same 
were  represented  by  both  the  directors  and 
stockholders,  who  authorized  the  filing  of 
this  bill;  that  many  of  tbe  stockholders  had 
no  notice  of  the  existence  of  said  resolution, 
and  some  of  the  directors  of  the  complain- 
ant In  tbe  year  1806  had  no  notice  of  the 
meeting  at  Flint  MIcb.,  on  November  18th 
of  that  year;  tbat  said  resolution  adi^ted 
at  Flint,  Mich.,  was  void  and  ot  no  effect,  be- 
cause tbe  said  board  of  directors  had  no 
right  or  power  to  hold  this  meeting  outside 
of  the  state  without  first  complying  with 
tbe  statutes  In  such  cases  made  and  provid- 
ed, which  said  statutes  were  not  complied 
with.  It  was  then  further  charged  In  the 
bUl  that  "said  Herschel  R.  Gass,  in  utter 
violation  of  bis  trust  as  a  director  of  said 
company,  and  as  secretary  and  treasurer 
thereof,  and  in  dlsr^ard  of  his  fiduciary  re< 
latlon  to  said  company  and  its  stockholders, 
procured  the  conveyances,  copies  of  wblcb 
are  hereto  attached,  to  be  made  to  himself 
as  secretary  of  said  company,  and  he  se- 
lected for  his  own  gain  and  profit  that  portion 
of  the  company's  property  which  was  most 
valuable  by  reason  of  its  location;  tbe  same 
lying  in  close  proximity  to  the  main  residence 
thoroughfare  In  the  city  of  Mobile."  .  H.  R. 
Gass  Is  the  sole  defendant  to  tbe  bill.  The 
prayer  of  tbe  bill  was  that  upon  tbe  final 
bearing  the  chancellor  decree  that  H.  R.  Gasa 
surrender  and  deliver  up  Into  the  registry  of 
the  court,  for  cancellation,  the  deeds  execut- 
ed by  the  president  of  the  company  to  him 
to  the  four  lots  upon  which  the  houses  were 
built;  tbat  a  reference  be  ordered,  befwe 
the  register  "to  ascertain  and  determine  the 
value  of  those  lots,  at  the  time  each  was 
sold,  which  have  been  disposed  of  by  said 
Herschel  R.  Gass  to  Innocent  purchasers 
for  value  without  notice,  and  require  said 
Gass  to  deposit  In  court  the  value  in  money 
of  each  of  said  lots  so  disposed  of  by  him, 
with  Interest  thereon  from  the  dates  of  said 
sales;  and  then  may  It  please  your  honor 
to  fix  and  declare  the  title  to  those  lots 
whlcb  have  not  been  disposed  of  by  said 
Qass  to  be  In  complainant;  and  then  may 
It  please  your  honor  to  decree  said  resolu- 
tion of  the  board  of  directors  of  said  com- 
pany adopted  at  its  meeting  In  Flint,  Mich- 
igan, Novembec  IS.  1808,  And  tbe  tnnsac- 
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tlon  growing  out  of  aaM  rraolutkm,  between 
complainant  and  said  Gaaa,  to  be  null  and 
Toid;  and  then  may  it  please  your  honor  to 
grant  onto  orator  such  other  or  further  relief 
08  It  may  he  entitled  to,  and  as  to  your  honor 
shall  seem  Just  and  equitable."  To  this 
hUI  the  defendant  filed  three  several  demur- 
rers. The  first  demurrer  was  to  the  whole 
bill  of  eomplftlnt,  upon  the  following  groimds: 
"First.  Because  the  bill  shows  that  under 
the  resolution  of  the  board  of  directors  held 
In  FUut,  Michigan,  on  November  18,  1896, 
the  defendant  took  and  held  such  open  and 
.notorious  possession  of  part  of  the  lands 
covered  by  said  resolution  as  to  charge  the 
complainant  with  notice  of  such  possession 
by  him,  and  that  he  received  from  the  pres- 
ident of  said  company  a  conveyance  execut- 
ed In  his  name,  and  recorded  the  same,  and 
held  said  property  under  It,  and  that  the  rec- 
itations of  said  conveyance  were  such  as  to 
further  charge  the  complainant  with  notice 
that  the  defendant  held  and  claimed  said 
propei-ty  under  the  terms  of  said  resolution; 
and.  being  so  charged  with  such  notice,  com- 
plainant allowed  the  defendant,  without  ob- 
jection on  its  part,  to  further  expend  his 
money  and  time  In  the  erection  of  buildings 
upon  several  portions  of  the  land  set  out  and 
described  in  said  resolution.  Second.  Be- 
cause said  bill  seeks  to  repudiate  the  action 
of  Its  board  of  directors  at  the  meeting  of 
November  18,  1896,  and  still  to  retain  the 
benefits  derived  therefrom.  Third.  Because, 
if  complainant  has  the  rights  claimed  In  the 
bill  of  complaint,  it  has  an  adequate  remedy 
at  law  for  the  enforcement  thereof."  The 
defendant  then  demurred  to  so  much  of  said 
bill  of  complaint  as  seeks  to  set  aside  the 
several  conveyances  to  the  defendant  upon 
the  following  ground:  "(1)  Because  the  bill 
of  complaint  shows  that  the  legal  titles  to  the 
several  parts  of  the  lands  conveyed  by  said 
deeds  sought  to  be  set  aside  and  annulled  are 
In  persons  not  made  parties  defendant  to  the 
bill  of  complaint"  To  so  much  of  said  bill 
of  complaint  as  seeks  to  set  aside  said  con- 
veyance the  defendant  demurred  upon  the 
following  ground:  "(1)  Because  the  bill  of 
complaint  shows  that  the  contract  between 
the  complainant  and  the  defendant  has  been 
to  that  extent  executed."  On  the  submis- 
sion of  the  cause  the  chancellor  rendered  a 
decree  overruling  the  first  ground  of  the 
first  demurrer,  and  sustained  all  the  other 
grounds  of  demurrer  which  were  Interposed. 
The  complainant  appeals,  and  assigns  as  er- 
ror the  decree  sustaining  the  several  grounds 

of  demurrer  Interposed  by  the  defendant. 

I 

Henry  Chamberlain,  for  appellant  Greg- 
ory L,  &  H.  T.  Smith,  for  a^nUM* 

DOWDELL,  J.  The  bill  In  this  case  Is 
filed  for  the  purpose  of  annulling  a  certain 
resolution  adopted  and  passed  by  the  board 
of  directors  of  the  complainant  company,  and 
for  the  wicellatlon  of  certain  conreyances 


made  to  the  respondent  and  to  taaT*  an  ac- 
counting. Actual  fraud  Is  charged,  and  ft  Is 
also  averred  that,  at  the  time  kA  the  alleged 
transactions  complained'  of,  a  confidential 
and  fiduciary  relation  existed  between  tlv 
defendant  and  the  complainant  corporation, 
in  which  he. was  an  officer  and  directur. 
Three  several  demurrers  were  Interposed  to 
the  bill.  The  first  going  to  the  bUl  as  a 
whole,  contained  three  several  groan  da  or  as- 
signments. The  other  two,  being  directed  to 
parts  of  the  bill,  contained  one  as^gnmett 
each.  There  was  a  decree  sustaining  these 
demurrers,  except  as  to  the  first  assignment 
of  demurrer.  No.  1,  and  from  this  decree  the 
present  appeal  Is  prosecuted. 

The  second  ground  of  demurrer.  No.  1, 
'  raises  the  question  that  the  complalnsat 
seeks  to  r^udiate  the  action  of  Its  board 
directors,  and  still  retain  the  benefits  derived 
therefrom.  There  is  nothing  In  the  allega- 
tions of  the  bill  to  which  this  demurrer  can 
be  referred.  It  Is  true  that  the  complajnant 
seeks  to  repudiate  the  action  of  the  board  of 
directors,  as  being  wholly  unauthorized,  but 
It  does  not  appear  from  any  averment  or 
statement  In  the  bill  that  any  benefit  ever 
resulted  to  or  was  received  by  the  complain- 
ant uuder  said  alleged  unauthorized  acts. 
Tile  third  ground  of  demurrer,  No.  1,  Is  equal- 
ly wanting  in  merit  This  ground  assertii 
that  the  complainant  has  an  adequate  rem- 
edy at  law  for  the  enforcement  of  Its  rights. 
The  bill,  after  stating  the  fa.ct8  as  to  the 
adoption  of  the  resolution  showing  Its  In- 
validity, avers  the  resolution  of  the  board  of 
directors  authoriring  the  grant  of  the  lots  in 
question  to  be  null  and  void,  and  the  deeds 
executed  under  and  by  virtue  of  said  resohh 
tion  to  be  also  void.  These  statements  and 
averments  are  to  be  taken  as  confessed  od 
the  demurrer.  The.  bill  then  seeks  the  bq- 
nnlment  of  the  resolution  and  the  cancella- 
tion of  the  deeds,  and,  furthw,  to  have  the 
defendant  who,  under  the  all^ratlons  of  tbe  - 
bill,  was  a  trustee,  to  account  for  the  trust 
estate  which  he  had  conveyed  away.  It  is 
too  manifest  to  require  argument  that  the  r^ 
Uef  sought  could  be  had  only  In  a  court  of 
equi^. 

Demurrer  No.  2  does  not  go  to  the  whole 
bill,  but  only  to  that  part  which  seeks  to  M 
aside  the  several  conveyances,  copies  of 
which  are  made  Exhibits  A,  B,  and  C  to  tb- 
bill  of  complaint  This  demurrer  asserts  ttist 
the  bill  shows  that  the  legal  title  to  the  ser- 
eral  parts  of  the  lands  conveyed  by  saiJ 
deeds  sought  to  be  set  aside  are  In  person; 
not  made  parties  to  the  bill.  The  bill.  It  i* 
true,  admits  that  thrae  persons  are  Innocent 
purchasers  for  value,  and  does  not  seek  t" 
subject  the  property  they  hold.  But  the  blU 
as  It  stands,  seeks  to  annul  the  resolutloi] 
and  to  cancel  the  deeds  made  to  the  re- 
spondent Gass,  the  vendor  of  these  absent 
parties,  under  said  resoldtion,  without  limits- 
Uoo  or  reservation  as  to  the  rights  of 
purchasers  from  Gaaa.  Tlie  unqnaUfled  an 
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aulmuit  €l  tbs  rwolntton  andl  tha  conoeUar 
tXon  of  the  deeds  of  the  comfflftlnant  corpori'* 
tlon  to  Bild  G«n  -would  miqtiesttoiuiblr  effect 
the  rights  of  the  vendees  of  Gass,  inasmnch 
as  tbe  decree  of  annulment  and  (»ucellation 
would  deetroy  a  link  In  the  chain  of  title  of 
these  rradees.  Although  no  r^ef  Is  prayed 
against  them,  they  have  such  an  Interest  In 
the  si^t,  taking  the  averments  and  prayer  for 
relief  together,  as  to  require  their  presence. 
The  general  role  in  a  court  of  equity  Is  that 
all  persons  having  an  Interest  In  the  subject- 
matter  of  the  suit  must  be  made  parties, 
either  as  plalntilTs  or  defendants.  It  Is  of 
Importance  to  the  vendees  of  Oaas  to  have 
the  decree  granting  the  relief  prayed  for  In 
the  bill,  80  molded  as  to  preserve  the  Integ- 
rity of  their  title.  We  think  this  demnrrer 
-n-as  well  taken,  and  was  properly  sustataied. 

The  third  demurrer  attacks  the  bni  upon 
the  ground  that  It  shows  an  executed  con- 
tract between  the  company  and  Gass.  The 
case  of  Long  v.  Railway  Oo.,  91  Ala.  522,  8 
South.  706,  24  Am.  St  Rep.  931,  cited  In  sup- 
port of  this  contention,  la  different  In  fact 
iiad  priuciple  from  the  case  at  bar,  and  con- 
sequently has  no  application  ■  as  an  author- 
ity. That  case  simply  holds  that  one  who 
has  sold  and  conveyed  land  to  a  corporation, 
and  received  payment  for  the  same,  cannot 
sue  to  rescind  on  the  ground  that  the  cor- 
poration had  no  pow«r  to  purchase.  In  the 
case  at  bar  It  does  not  appear  that  any  cob- 
Blderatlott  was  paid  by  Gass  for  the  lots  In 
question,  or  that  any  benefit  resulted  to  the 
complainant  company;  and  the  bill  seeks  to 
annul  the  111^^1  and  nnauthoilzed  ctmtract 
of  the  board  of  directors,  whereby  the  cor- 
poration has  been  deprived  of  its  property  to 
the  wrong  and  injury  of  its  stockholders. 
This  demurrer  should  not  have  been  sus- 
tained. The  decree  hi  respect  to  the  first 
and  third  demurrers  will  be  modified  so  as 
to  conform  to  the  views  hereinabove  ex- 
pressed, and  as  modified  vriU  be  affirmed. 

TYSON,  3.,  dissents. 


HENDERSON  et  al.  v.  HAHBRIOK  et  al. 

{Snpreme  Court  of  Alabama.  April  9.  1001.) 

VENDOR'S  LI EK-FORGCLOSU RE-BILL  TO  RE- 
DEEM-AVERMENTS-DELIVERT 
OF  POSSESSION. 

1.  la  order  to  maintain  a  bill  to  enforce  the 
atatotory  right  of  redemption,  it  must  aver  QuX 
the  comploiaants  therein  were  of  a  class  of  per- 
sons prtvileged  by  the  ittntQte  (Oode,  S  3505)  to 
exercise  the  right  of  redemption;  and  a  bill 
which  avers  that  the  complainants  were  defend- 
ants in  a  chancery  suit,  wherein  the  sale  from 
which  the  redemption  is  sought  was  decreed, 
for  the  satisfaction  of  a  vendor's  lien,  bnt  dues 
not  aver  or  show  that  the  compialnants  In  said 
enlt  were  d^tor  defendants,  u  snbject  to  de- 
mnrrer. 

2.  It  Is  a  condition  precedent  to  the  exercise 
of  the  sitntntory  right  of  redemption  that  the 
debtor  therein  deliver  possession  to  the  pur- 
chaser within  10  days  after  the  sale  lUode,  | 
350UJ ;  aud  a  biU  to  redeem  from  a  sale,  which 


falls  to  aver  distinctly  that  tiie  complainant 
surrendered  possession  as  required  by  the  stat- 
ute, or  falls  to  give  a  vaHd  reason  for  not  so 
surrendering  possesion,  cannot  be  maintained, 
and  Is  subject  to  demnrrer. 

Appeal  from  chancery  court,  Marshall 
county;  W.  H.  Simpscm,  Chancellor. 

Bill  by  James  T.  Hambrick  and  others 
against  Anna  J.  Henderson  and  oUiws. 
From  ft  decree  overruling  a  demurrer  to  the 
bill,  def^idauts  appeal.  Reversed. 

The  bill  alleged  that  on  October  14.  1889, 
one  Hugh  Carlisle  filed  his  bill  against  the 
complainants  in  the  present  suit  to  foreclose 
a  vendor's  Hen  on  a  certain  specifically  de- 
scribed tract  of  land;  that  in  May,  1898,  a 
decree  was  rendered  in  said  cause,  declaring 
that  said  lands  were  subject  to  a  vendor's 
Hen,  and  directing  that  the  same  be  sold  if 
the  purchase  money  was  not  paid  in  10  days; 
that  on  June  13,  1898,  after  due  and  legal 
notice,  said  lands  were  sold  by  the  regl8t?r 
at  public  auction,  and  Hugh  Carlisle  was  the 
highest  and  best  bidder,  and  became  the 
purchaser  thereof  for  the  sum  of  $4d7,  and 
that  said  sale  wtfs  duly  reported  to  the  court 
and  confirmed,  and  Hugh  Carlisle  received 
the  register's  deed  to  said  land;  that  In  Au- 
gust, 1898,  the  said  Hugh  Carlisle  died,  leav- 
ing the  defendants  In'  the  present  suit.  Anna 
3.  Henderson  and  Mary  Carlisle,  his  sole 
heirs  at  law;  that  on  Jnne  7,  1900.  the  com- 
plainants offered  to  redeem  sold  lands  from 
said  sale  by  Jointly  and  severally  tendering  to 
the  defendanta  the  amount  bid  by  Hugh  Oar- 
llBle  at  the  sale  under  the  chancery  decree, 
together  with  10  per  cent  thereon,  and 
offering  to  pay  to  said  defendants  all  other 
lawful  costs  or  charges,  and  requested  said 
def«iidants  to  reconvey  to  them  said  lands, 
but  that  the  defendants  refused  to  permit 
the  complainants  to  ^deem  from  under  said 
sale;  that  thereupon  the  complainants  de- 
posited with  the  register  In  court  the  amount 
tendered  to  the  defendanta,  and  they  now 
offer  to  do  equity  as  the  court  may  direct 
The  prayer  of  the  bill  was  that  the  complain- 
ants be  decreed  to  be  entitled  to  redeem  said 
land  from  said, sale  upon  the  payment  of 
said  sum  as  paid  by  Hngh  GArilBle,  togettwr 
with  10  per  cent  Interest  fhereon,  and  an 
othw  lawful  chen^  The  defendanta  de- 
murred to  the  bill  upon  the  following  grounds: 
"CD  Said  bin  of  complaint  does  not  aver  a 
delivery  ot  possession  to  purchasers  at  sale 
under  decree;  <Zi  said  bill  of  complahit  does 
not  show  In.  which.  If  either,  of  complainants 
Is  vested  the  right  to  redeem;  ^  said  Ull  <tf 
complaint  does  not  show  that  any  one  or  all 
of  complainants  were  vendees  of  the  land, 
armed  with  the  right  to  redeem  from  sale 
nndtr  decree;  (4)  said  blU  of  comphilnt  falls 
to  show  that  complainants,  or  either  of  com- 
plainants, are  debtors,  TOndeea  of  debtws. 
Junior  mortgagees,  or  assignees  of  the  equity 
of  redemption."  Upon  the  sabmlssUm  of  the 
cause,  the  chancellor  rendered  a  decree  ortr- 
ruling  said  demuiroa.  ^  j 
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Amos  B.  Goodhne,  for  appellants.  O.  D. 
Street  tor  appelleea. 

8HARPB,  J.  To  be  entitled  to  redeem 
from  a  purchaser  of  land  sold  under  a  chan- 
cery decree,  one  must  be  of  the  classes  to 
which  the  statute  elves  the  rtgbt  of  redemp- 
tion, as  specified  In  chapter  97  of  the  Code. 
Given  to  the  applicant  the  original  status  of 
a  redemptloner,  the  right  Is  still  dependent 
upon  a  condlti(Mi,  viz.  he  must  not  have  been 
In  default  In  respect  of  yielding  possession 
to  the  purchaser  after  his  demand,  according 
to  the  requirement  of  section  3500  of  the 
Code.  This  bill  alleges  that  complainants 
were  defendants  In  the  cbancary  suit  wherein 
the  sale  was  decreed  for  the  satisfaction  of  a 
Trader's  Uen,  but  It  does  not  show  that  they 
were  debtor  defendants.  Nor  does  It  show 
that  they  were  ct  any  class  other  than  debt- 
ors who.  by  the  statute,  are  prlvU^ed  to  re- 
deem. The  bin  Is  also  Insnfilcient  In  falling 
to  show  either  compliance  by  complainants 
with  the  statutory  condition  of  giving  pos- 
session to  the  purchaser,  or  a  valid  reason 
for  not  giving  possession.  For  all  that  is 
shown,  the  complainants  may  or  may  not 
have  perfected  a  right  to  redeem.  There  Is 
no  presumption  to  aid  the  bill  In  that  respect, 
and)  to  avoid  the  usual  presumption  which 
stands  against  the  pleader.  It  should  be 
shown  affirmatively  that  they  have  not  fail- 
ed to  do  what  the  law  required  In  order  to  be 
Invested  with  the  right  they  sesk  to  enforce. 
Xelma  v.  Kennon,  88  Ala.  329,  6  South.  744; 
Stocks  V.  Young,  67  Ala.  341;  Sandford  v. 
Ochtaloml,  23  Ala.  689;  PauUlng  v.  Meade, 
Id.  505.  The  decree  appealed  from  will  be 
reversed,  and  one  will  be  here  rendered  sus- 
taining the  demurrer,  and  allowing  complain- 
ants 80  days  within  which  to  apply  to  the 
chancery  court  for  amendment  of  the  bUL 
Reversed,  rendered,  and  remanded. 


CARLTON  V.  HEXRT  et  a1. 
(Supreme  Court  ot  Alabama.  April  11,  1901.) 

ASSAULT— ACTION  FOR  DAHAQBS-^NSTRUO* 

TIONS. 

1.  In  a  civil,  aa  distinguished  from  a  crimin- 
al, action,  an  intent  to  injure  the  person  as- 
saulted Is  not  essential  to  the  liability  in  dam- 
ages of  the  person  committing  the  assault. 

2.  In  an  action  to  recover  daniageB  for  an  aa- 
sault  and  batter;,  where  the  evidence  shows 
that,  after  ttte  defendant  came  upon  the  prem- 
ises of  the  plaintiff  for  the  purpose  of  carrying 
out  an  unlawful  design,  he  committed  two  sep- 
arate assaults  upon  the  plaintiff,  a  charge  which 
predicfttps  l!ie  defendant's  defense  upon  one 
of  the  assaults  being  committed  in  self-defense, 
wiUiout  reference  to  the  other  assault  shown 
by  the  evidence  to  have  been  committed.  Is  er^ 
roneous,  and  should  not  be  given. 

8.  In  an  action  against  two  defendants  to 
recover  damages  for  an  assault  and  battery, 
where  the  evidence  tends  to  show  that  the  de- 
fendants went  to  the  plaintifTs  place  of  busi- 
ness for  the  preconcerted  purpose  of  beating  or 
ahooting  a  servant  in  the  employ  of  the  plain- 
tiff, and  that  while  both  the  defendants  ware 


chasing  the  servant  plaintiff  met  one  of  tb^= 
fa  a  doorway,  and  he  pushed  the  plaintiff  rj.- 
Ic^tly  aside,  and  a  few  minntes  later  the  uij« 
defendant  assaulted  and  beat  the  plaintiff  wt> 
the  other  defendant  stood  by  holding  a  pui  . 
which  he  had  fired  at  the  servant,  a  Auv 
which  instructs  the  jury  that  there  is  oo  t-..- 
dence  teadlag  to  show  that  the  defendant,  wu-, 
had  the  pistot  had  anytliing  to  do  with  pt-l- 
ing  the  plaintiff  out  of  the  way,  is  crnriu-i;N 
and  should  be  refused. 

Appeal  from  dty  court  of  Oadsden;  JoU 
H.  Dtsque,  Judge. 

Action  by  S.  J.  Catiton  against  James  F. 
HMiry  and  B.  A.  Rogers  to  recover  lor  a 
assanlt  Judgment  for  defoidants,  sad 
plaintiff  appeals.  Reversed. 

The  defendants  pleaded  the  general  isso-. 
and  also  pleaded  a  special  plea,  in  wl-. 
they  set  up  that  the  alleged  assault  and  hi:- 
tery  on  the  plaintiff  was  brought  aboo:  ty 
the  plaintiff  first  assaulting  the  defen^si: 
Henry,  and  that  said  defendant  acted  o-J.:- 
in  self-defense,  and  did  not  bring  on  ix  pr.- 
voke  said  difficulty,  but  only  used  such  fi:  >. 
In  resistance  of  the  plalntlfTs  assault  on 
defendant  as  was  necessary  to  repd  X--. 
same.  The  evidence  for  the  plaintiff  teudi^. 
to  show  that  tile  defendants  James  F.  Btuf 
and  E.  A.  Rogers  came  to  the  plaiotM't 
place  of  business,  which  was  an  Ice  factctr. 
hunting  for  a  man  who  had  killed  R'jsbs 
dog;  that,  upon  entering  Hie  plaintiff's  of- 
fice, they  asked  for  one  Stallings,  who  to 
in  the  plaintiff's  employ;  Stallings  was  mi 
for,  and,  upon  entering  the  office,  Sogai 
ashed  him  If  he  (Stallings)  had  klUed  is 
dog,  and,  upon  Stallhigs  saying  tliat  he  d.i 
Rogers  kicked  him,  and  as  Stallings  ran  !?  - 
the  office  Rogers  and  Henry  chased  bfm  ■ 
the  ice  factory,  and  thai  across  Csrltocj 
premises,  and  Rogers  shot  at  Stallings;  that 
as  Henry  and  Rogers  were  running  aft<f 
Stallings,  when  he  went  into  tbe  facti^r. 
and  after  they  had  passed  throngh  the  d-- : 
leading  Into  the  factory,  and  Carlton  t: 
reached  the  door,  Henry  turned  suddenly 
go  in  another  direction,  and  came  face  > 
face  with  Oarlton  and  plaintiff,  caught  bx 
la  both  hands,  and  violently  threw  Caiit>i 
to  one  side;  that,  after  Stallings  had 
off,  Rogers  and  Henry  turned,  and  wal^: 
back  towards  the  plaintiff's  office.  Iti^^-.'s 
carrying  his  pistol  In  his  hand;  that,  as  tii^ 
walked  up  to  where  Carlttm  was.  be  si- 
Henry  exchanged  a  few  words,  and  Hecrr 
knocked  Carlton  down  sevowl  times, 
ped  his  jaws,  and  kicked  him;  and  xhi: 
while  this  was  being  done  Rogers  stood  iy 
holding  his  pistol  in  his  hands.  Some  c!  *> 
witnesses  for  the  state  testified  that  Ro?ni 
kept  his  pistol  on  Carlton  while  Henry  *v 
beating  him.  The  evidence  for  the  defvLi- 
ants  tended  to  diow  that  when  Rogers  sz. 
Henry  returned  from  chasing  Stallings.  H» 
ry  undertook  to  apologize  to  CarltMt  f' 
knocking  him  up  against  the  door,  and.  v,?  : 
Oarlton  remonstrating,  and  striking  at  hi=. 
Henry  knocked  him  down,  and  that  Rrr'' 
bad  nothing  to  do  with  tlue--tencounter  be- 
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tweeo  Carlton  and  Hemj.  The  court,  at 
the  request  of  tae  defendants,  gave  to  the 
Jury  the  following  written  charges,  to  the 
eWlDg  of  each  of  which  the  plaintiff  s^a- 
rately  excepted:  (c)  "The  court  charges  the 
Jury,  If  the  Jury  are  reasonably  satisfied 
from  the  evidence  that  Carlton  himself  first 
assaulted  Henry,  and  that  Henry  resisted 
said  assault  hy  striking  Carlton  with  his  fist 
and  that  Henry  only  acted  In  self-defense; 
that  Henry  did  not  bring  on  or  provoke  the 
difficulty,  and  only  used  such  force  in  resist- 
ance as  was,  or  i-easonably  appeared  to  be, 
necessary  to  repel  plalntUTs  assault,— then 
plaintiff  cannot  recover."  (n)  "The  court 
charges  the  Jury  there  la  no  evidence  tend- 
ing to  show  that  Rogers  had  anything  to  do 
with  pushing  Carlton  out  of  the  way  at  the 
Ice  factory."  (z)  "The  court  charges  the  Jury 
that  the  burden  of  proof  is  on  the  plaintiff 
to  show  to  a  reasonable  certainty  that  the 
defendant  B.  A.  Rogers  aided  and  abetted 
or  took  some  part  In  the  alleged  assault  and 
battery  before  they  can.  under  all  the  evi- 
dence in  this  case,  render  a  verdict  against 
the  defendant  E.  A.  Rogers."  There  were 
verdict  and  Judgment  for  the  plaintiff  against 
Henry  for  $100  and  one-half  of  the  costs, 
and  there  were  verdict  and  Judgment  In  fa- 
vor of  Risers.  From  this  Judgment  the 
plaintiff  appeals,  and  assigns  as  error  the 
^vlng  of  the  several  charges  requested  by 
the  defendants. 

Sam  Will  John  and  George  D.  Motley,  for 
appelant.  Amos  B.  Goodhue  and  Bnmett  & 
GuUi,  for  appellees. 

SHARPE,  J.  On  the  trial  there  was  evi- 
dence tending  to  show  that  defendants  went 
to  the  plaintiffs  office  and  factory  for  the 
preconcerted  purpose  of  beating  or  shooting 
his  servant;  that  while  both  defendants 
were  chasing  the  servant  through  the  fac- 
tory defendant  Henry  met  plaintiff  In  a 
doorway,  and  violently  thrust  him  aside; 
that  a  few  minutes  later,  on  returning  from 
the  pursuit  Henry  beat  the  plaintiff,  while 
Rogers  stood  by  holding  a  pistol,  which  he 
had  fired  at  the  servant.  In  view  of  this 
evidence,  charges  "c"  and  "n"  should  not 
have  been  given.  The  act  of  Henry  In  thrust- 
ing the  plaintiff,  being  done  la  carrying  out 
the  unlawful  purpose  of  beating  the  serv- 
ant, was  in  itself  unlawful,  and  amounted  to 
an  actionable  assault  and  battery,  without 
regard  to  whether  It  was  designed  to  Injure 
plaintiff.  In  the  clvU.  as  distinguished  from 
the  criminal,  action,  an  Intent  to  injure  Is 
not  essentia]  to  the  liability  of  the  person 
committing  the  assault  Tbomaaon  v.  Gray. 
82  Ala.  291.  3  South.  38;  Chapman  v.  State. 
78  Ala.  463;  2  Greenl.  Ev.  S  85;  2  Am.  & 
Bng.  Edc.  Law,  054,  986.  That  act  was 
comprehended  In  the  trial,  and  a  verdict 
might  have  been  based  upon  It  as  agalust 
Henry,  If  not  against  the  other  defendant 
Tlie  effect  (tf  charge  "(^'  was  to  preclude 


such  a  vHTdict  by  confining  the  Jury's,  consld- 
^vtlon  to  the  later  rencounter.  Charge  "n" 
also  Invaded  the  Jury's  province.  It  was 
equivalent  to  a  denial  of  Rogers'  responsi- 
bility for  Henry's  act  in  casting  plalntlfl' 
from  hla  way  during  the  chase.  A  doctrine 
applicable  to  civil  as  wdl  as  criminal  cases 
is  that,  where  two  persons  enter  into  a  com- 
bination to  do  an  unlawful  act  whatever  Is 
done  by  one  as  the  proximate  consequence 
of  furthering  the  main  purpose  of  the  con- 
spiracy*, whether  specifically  Included  In  that 
pui-pose  or  not.  Is  the  act  of  both,  and  binds 
both  to  responsibility.  Martin  v.  State,  89 
Ala.  115,  8  South.  23,  IS  Am.  St  Bep.  91; 
Jordan  v.  State,  76  Ala.  8;  Williams  v. 
»tate,  81  Ala.  1,  1  South.  179,  60  Am.  Rep. 
183;  Doremus  v.  Henuessy,  170  111.  608,  62 
N.  E.  924.  43  R.  A.  797,  08  Am.  St  Rep. 
203.  If  defendants  combined  to  invade  the 
plaintiff's  premises,  and  there  punish  his 
servant,  they  had  reason  to  expect  hie  Inter- 
ference. From  the  evidence  It  was  open  to 
the  Jury  to  Infer  that  they  conspired  and 
acted  to  that  end,  that  they  contemplated 
resisting  such  interference  by  vl<^em».  If 
necessary,  and  that  plaintiff  was  thrust  aside 
to  avoid  snch  obstruction  as  his  presence  In 
the  doorway  offered  to  the  chase,  and  so  was 
done  in  furtherance  of  the  common  object 
Therefore  the  question  of  Rogers'  responsi- 
bility for  that  act  of  Henry's  was  properly 
for  the  Jury.  Charge  "a"  was  probably  mis- 
leading, but  the  plalntlfl  might  have  pre- 
vented that  effect  by  requesting  the  court  to 
explain  the  effect  which  the  part  of  a  con- 
spirator may  have  in  connecting  one  with  an 
assault  and  battery.  The  Judgment  will  be 
reversed,  and  the  cause  remanded. 


BIX)CH  et  nl.  T.  O'CONNOR  MIN.  ft  MFG.^ 
CO. 

(Supreme  Court  of  Alabama.   April  9,  1901.) 
CORPORATION— FORPEITCRB  OF  CHARTBR— 
ACTION— PLBADINO. 

1.  A  corporation  Is  not  to  be  deemed  dis- 
solved, or  Its  charter  forfeited,  by  reasou  of 
any  misuser  or  oouuser  of  its  franchise  for  the 
statutory  period  (Code.  |  1273),' until  the  de- 
fault and  forfeiture  have  been  judicially  deter- 
mined and  adjudged  in  a  proper  proceeding  tor 
snch  purpose  (Code,  S  3417). 

2.  In  an  action  bv  a  corporation,  a  plea  b; 
the  defendant  whioi  sets  up  that  the  plaintiff 
has  forfeited  its  franchise  or  charter  by  reason 
of  nonaser  of  the  same  for  a  period  of  more 
than  five  years,  without  averrine  or  showing 
that  there  had  been  a  jodicial  dissolution  nr 
decree  of  forfeiture  of  plaintiff's  charter,  Is  in- 
sufficient, and  on  proper  motion  caa  be  strickeu 
from  the  file. 

Appeal  from  city  oonrt  of  Gadsden;  Jotm 
H.  Disque,  Judge. 

Action  by  the  O'Owinor  Mining  ft  Manu- 
facturing Company  agalnat  A.  Bloch  and 
Pauline  Bloch.  Jodgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

N.  G.  Canning,  for  ai^llaata.   Dartdb  ft 
Martin,  for  appellee. 
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HARALSON,  J.  StatntoiT  action  tn  the 
nature  of  ejectment 

The  plaintiff,  a  corporation.  Instituted  thia 
suit  to  recover  landa  dawolbed  In  tlia  com- 
plaint 

Defendant  pleaded  (1)  that  plalntifT  has 
not  used  its  coiporate  franchise  for  a  period 
of  more  than  ten  consecutive  years:  (2)  that 
plaintiff  has  forfeited  Its  franchise  or  char- 
ter by  reason  of  nonuser  of  the  same  for  a 
period  of  more  than  five,  and  (8)  for  a  period 
of  more  than  ten  consecutive  years,  before 
the  commencement  of  this  suit 

The  plaintiff  moved  to  strike  the  pleas  on 
grounds,  that  they  failed  to  show  that  there 
bad  been  a  Judicial  dissolution  or  decree  of 
forfeiture  of  plaintiff's  charter;  that  they 
showed  there  had  been  no  Judicial  dissolution 
or  decree  of  forfeiture  of  charter,  and  they 
failed  to  show  that  the  state  of  Alabama 
had  taken  any  action  looking  to  forfeiture 
of  plalntiiTs  franchises. 

The  court  granted  the  motion  to  strike,  and 
defendant  excepted  and  appeals. 

Bectlon  1273  (1676)  of  the  Code  provides, 
that  "the  non-user  of  corporate  franchlaes 
for  a  period  of  five  consecutive  years  is  a 
forfeiture  of  such  franchise." 

There  can  be  no  question  that  the  facts 
set  up  in  the  pleas,  if  true,  sfaow  a  forfei- 
ture of  the  plaintiff's  charter,  and  make  It 
Ifalile  to  have  snch  forfeiture  adjudged  In  a 
proper  proceeding  for  the  purpose,  but  the 
section  of  the  Code  above  referred  to,  can 
scarcdy  mean  more  than  this. 

Section  3417  of  the  Code  makes  provision 
for  proceedings  to  vacate  the  charter  and 
annulling  the  existence  of  any  corporation, 
on  Epeclfled  grounds,  one  of  which  is,  that 
the  corporation  "has  forfeited  its  privileges 
or  franchises  by  failure  to  exercise  Its  pow- 
ers,"—the  same  act  or  omission  that  is  set  up 
as  a  forfeiture  in  said  section  1273,  except 
In  the  latter  section,  the  time  of  nonuser  Is 
Qxed  at  Hve  consecutive  years.  Both  sec- 
tions are  to  be  construed  tn  pari  materia. 
When  so  construed  they  mean,  that  If  a  cor- 
poration shall  fail  for  five  ccmsecutlve  years 
to  use  Its  corporate  franchises.  It  is  liable 
to  proceedings  to  forfeit  Its  charter  under 
said  section  3417. 

That  such  is  the  correct  Interpretation  of 
the  statute  Is  made  tlie  plainer  by  judicial 
decisions.  In  Sprowl  v.  Lawrence,  33  Ala. 
n74,  C90,  it  Is  said:  "It  Is  laid  down  as  an 
established  principle,  that  until  a  forfeiture 
of  a  charter  is  Judicially  decreed,  neither  the 
forfeiture  nor  the  cause  of  It,  can  be  inquired 
Into  In  another  suit,  nor  can  the  existence 
of  the  Incorporation  be  questioned  incidental- 
ly or  collaterally.  2  Kent,  Comm.  812,  and 
cases  there  cited." 

In  T-«hman  v.  Wnrren,  01  Ala.  455,  465, 
and  in  Exporting  Co.  v.  Locke,  50  Ala.  332, 
with  the  citation  of  many  authorities,  the 
same  doctrine  Is  maintained.  In  the  latter 
case  It  was  said,  "This  doctrine  seems  to  be 
indlipenaable  to  tbe  protection  of  bmocent 


I  persona,  vrtw  have  dealt  with  tbe  cocpocs* 

I  tlon.    It  Is  necessary  to  the  exlateoce  of  a 
corporation,  which  otherwise,  would  be  eoo- 

;  sumed  In  repeated  coatesta  about  tta  il^ 
of  existence." 

In  New  York  they  have  a  statute  providing 
that  "whenever  any  incoriwrated  compiaj 
shall,  for  one  year  have  suspended  the  ordi- 
nary business  of  such  incorporation,  saeh 
company  shall  thereby  be  deemed  and  ad- 
judged to  have  surrendered  the  rigiits,  privi- 
leges and  franchises,  granted  by  any  act  <£ 
incorporation,  and  shall  be  deemed  to  be  di£' 

;  solved,"  and  the  supreme  court  of  that  eaxt 
held,  that  the  statute  meant,  tbat  Informa- 
tion might  be  filed,  and  pursued  to  Jadgmenl: 
and  not  that  the  corporation  aball  be  deemet 
at  an  end  without  such  proceeding.  Peopif 
T.  President  etc.,  of  Hillsdale  &  Chatbaci 
Turnpike  Road,  23  Wend-  254. 
Tbe  motion  to  strike  which  ap>priaed  tbe 

I  defendant  of  the  defects  of  the  pleaa,  as  full; 

>  as  demurrer  would  have  done,  was  properij 
granted. 


BODINB  V.  STATE. 
(Supreme  Court  of  Alabama.  April  8.  1901.1 

CRIUINAL  LAW-^APPBAL  —  RBVJKW— WITMES 

—IMPBACHMKNT— ASSAULT  WITH  INTENT 

TO  KILL— BVIDSNCB— INSTRUCTIOKS. 
1.  In  order  to  review  tbe  ruling  of  the  Itiil 
court  which  was  evidently  baaed  npon  a  Los- 
ing of  fact  the  same  evidence  upon  which  th* 
trial  court  acted  should,  In  a  proper  naanner.  hi 
presented  to  tbe  appellate  court;  and  wh»'. 
to  an  indictmeat,  a  plea  in  abatement  upon  tkr 
ground  of  the  misnomer  of  the  defendant  b. 
as  recited  in  the  judgment  entry.  "qoa^kK 
upon  an  Inspection  of  the  Indictment  and  p^s 
by  the  court,"  the  appellate  court  will  not  n 
view  such  ruling,  in  tbe  absence  of  the  orisia^ 
paper  which  was  before  the  trial  court,  aid 
was  inspected  b;  It,  or  at  least  a  fac  sim-it 
thereof,  properly  authenticated,  or  an  accurare 
description  thereof  in  the  bill  of  exceptions. 
I  2.  It  is  not  competent  tor  the  purpose  «! 
impeaching  a  witness  who  had  testified  is  i 
case,  to  prove  by  a  Justice  of  the  peace  iba: 
In  1892  he  convicted  such  witness  of  the  Isr 
ceny  of  a  hog,  and  fined  him  in  his  Ju-ti'.'' 
court;  since,  at  the  time  of  convi<^OD  tes:'.*!  ■) 
to.  the  larceny  of  the  hog  was,  by  statute.  ; 
'  felony,  and  the  justice  of  the  peace  hail  r  ■ 
'  final  jurisdiction  of  the  offense,  and  tfacref"n 
there  could  not  have  been  a  legal  judgQi:«: 
of  conviction. 

3.  On  a  trial  uader  an  indictment  for  ac 
sanlt  with  Intent  to  murder,  where  it  is  sh>'^. 

,  that  after  the  assault  char^  the  def md. 
i  went  some  distaace  ioto  the  country,  and  3>t 
I  a  kitisman  of  tbe  person  assaulted,  a  statoot.  .: 
I  ninde  by  the  defcndnnt  to  said  kinsman  to  t^' 
effect  that  the  assault  was  not  intended  coast- 
tntes  DO  part  of  tbe  res  gestse  of  said  assaah. 
and  is  not  admissible  in  evidmce. 

4.  In  a  criminal  case,  where  the  only  e^'- 
dence  of  the  charscter  of  the  defradant 
that  be  was  a  quiet  and  peaceable  man.  rn: 
there  was  no  attempt  at  impeachmeat  of  tl' 
defendant,  who  was  examined  as  a  witnes.-^ 
and  no  evidence  as  to  his  veracity,  a  eharr 
which  instmcts  the  Jary  that  "they  may  tor* 
to  tbe  fact  (if  It  be  a  fact)  that  defendant  p 
a  man  of  ^ood  character  In  determinini;  -w'^i^ 
weight  they  will  give  the  testimony  of  the  ilr 
fendant"  !■  abstract  Aud  pnpaAj  nfnsed. 
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&.  In  a  crimioal  case  a  charge  Is  erroneous 
and  properly  refused  which  instructs  tbe  Jury 
tbat  "If,  after  coarideriDg  all  the  erldence, 
tlieT  coQld  ^ve  a  reason  arising  out  of  any 
reasonable  aspect  of  the  facta  proven  for  ac- 
quittiug  tbe  defendant,  then  they  should  acquit 
bim." 

6.  In  B  crtminal  case  a  charge  is  properly  re- 
fttsed  which  instructs  the  jury  that  "if,  filter 
considering  all  the  evidence  in  tbe  case,  the 
mind  of  the  Jury  is  left  in  a  state  of  confusion 
ns  to  anj  fact  necessair  to  constitute  tite  de- 
fendant's gnilt,  then  they  must  find  him  not 
gnUty." 

7.  On  a  trial  under  an  indictment  for  an  as- 
sanlt  with  Intent  to  murder,  where  the  evi- 
dence shows  that,  after  the  commission  of  the 
offense  charged,  tbe  defendant  fled  from  the 
county,  but  there  was  no  evidence  tending  to 
show  that  his  Sight  was  caused  by  fear  of  the 
person  assaulted,  a  charge  Is  erroneous,  iind 
properly  refused,  which  instracts  the  jury  thnt: 

Though  evidence  tending  to  show  niglit  a 
matter  to  be  considered  by  the  jury,  yet  it  is 
of  weak  and  Inconclusive  character.  It  may 
not  be  evidence  of  gnilt  at  all.  If  it  proceeded 
from  fear  of  violence  from  F.  [the  persoo  as- 
saulted], then  it  is  no  evidence  at  all  of  guilt." 

8.  In  a  crimiaal  case,  where  the  defendant 
testifies  as  a  wltaess,  a  charge  is  properly  re- 
fused which  instructs  the  jury  that  "they 
should  not  capriciously  reject  the  testimony  of 
the  defendant  simply  because  he  is  interested, 
but,  unless  the  jury  have  good  reason  to  l>e- 
lieve,  under  all  the  circumstaDces,  that  the  de- 
fendant has  sworn  falsely,  then  the  jury  should 
believe  his  testimony,  and  consider  it,  along 
with  all  the  other  testimony  in  the  case,  In 
making  up  their  verdict";  such  charge  being 
both  argumentatire  and  invasive  of  the  prov- 
ince of  the  Jun'. 

9.  In  a  cnmmal  case  a  charge  ia  properly  rC' 
fused  which  instructs  the  jury  that:  ''Al- 
though the  jury  may,  after  reviewing  all  the 
evidence  from  the  standpoint  of  the  state,  find 
that  there  is  some  evidence  tending  to  show  tbe 
defendant's  guilt,  yet  if,  after  considering  nil 
the  evidence  in  tbe  case  from  the  staadpoint 
of  the  state  and  the  defendant,  the  jury  nave 
a  reasonable  doubt  of  the  defendant's  guilt, 
arising  ont  of  any  part  of  the  evidence,  they 
must  find  the  defendant  not  guilty." 

10.  In  a  criminal  case  a  charge  Is  properly 
refused,  as  tending  to  mislead,  which  instructs 
the  jury  tbat  "the  defendant  is  presumed  to  be 
innocent  until  his  guilt  Is  established,  and  the 
evidence  to  induce  or  autiiorize  a  convictiou 
should  not  be  a  mere  preponderance  of  proba- 
bilities, but  should  be  so  strong  and  convinc- 
ing as  to  lead  the  mind  to  the  careful  and 
guarded  conclusion  that  the  defendant  cannot, 
consistently  with  any  reasonable  hypotheids,  be 
Innocent." 

Appeal  from  drcnlt  court,  Marshall  county; 
J.  A.  Bllbra,  Judge. 
Sol  Bodlne  Teas  convicted  of  assaalt  with 

intent  to  kill,  and  appeals.  Reversed. 

The  Indictment  as  contained  In  tbe  record 
on  the  present  appeal  charged  that  "Sol 
Bodiuo  unlawfully,  and  with  malice  afore- 
thought, did  assaalt  William  M.  Fowler  with 
a  gun,  with  the  Intent  to  murder  blm,"  etc 
The  defendant  filed  a  plea  In  abatement.  In 
which  he  set  up  that  hs  was  Indicted  by  the 
name  of  Sol  Bodlno,  while  his  true  name  Is 
"Sol  Bodlne,  and  that  he  has  never  been 
known  or  called  by  the  name  of  Sol  Bodlno." 
The  Judgment  entry  ehowlng  the  rulings  <tf 
the  court  upon  this  plea  Is  copied  in  the  opin- 
ion. On  the  trial  -of  the  case,  W.  M.  Fowler, 
as  a  witneu  tax  tbe  state^  testlfled  that  the 
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defendant  came  to  the  field  where  witness 
was  plowing,  and  called  tbe  witness  to  the 
fence;  that,  as  he  approached  the  defendant, 
the  defendant  made  a  complaint  against  him 
about  a  cow  trespassing  upon  the  defend- 
ant's property,  and  stated  tbat  he  had  come 
to  settle  the  matter  with  him,  and  that  there- 
upon the  defendant  raised  a  gun  to  his  shoul- 
der, and  fired  upon  the  witness.  This  testi- 
mony was  corroborated  by  the  t3Stlmony  of 
another  witness  introduced  by  the  state.  Tbe 
evidence  further  shows  that  after  the  shoot- 
ing the  defendant  went  some  distance  down 
a  road  from  tbe  field,  and  then  went  Into 
"the  bottoms,"  where  one  Dearman,  the 
brother-in-taw  of  Fowler,  was  at  work;  and 
that  when  be  left  Dearman  he  went  to  Blonnt 
county.  Tbe  dtfendant  offered  to  show  tbat 
when  he  went  to  where  Dearman  was  bu 
told  Dearman  to  go  and  tell  Fowler  that  he 
did  not  shoot  at  blm.  but  that  tbe  gun  went 
off  accidentally.  The  state  objected  to  this 
testimony,  the  court  siutalned  tbe  objection, 
and  the  defendant  duly  excepted.  The  rul- 
ings of  the  court  tn  reference  to  the  testi- 
mony of  the  witness  Dodd  are  shown  In  the 
opinion.  The  defendant  testified,  as  a  wit- 
ness In  his  own  behalf,  that  he  did  not  ahoot 
Fowler;  that,  as  he  was  talking  to  Fowler, 
with  a  gun  lying  across  hla  saddle,  tbe  mule 
which  be  was  riding  moved  suddenly,  and 
the  gun  started  to  fall,  and  in  catching  the 
gun  It  fired  accidentally.  It  was  further 
shown  by  tbe  evidence  that  the  defendant 
was  a  man  of  good,  peaceable,  quiet  charac- 
ter. The  bill  of  exceptions  recites  that:  "The 
solicitor.  In  his  speech,  said  defendant  would 
swear  falsely  on  account  of  his  interest  in 
the  case;  tbat  tbe  penitentiary  was  staring 
him  in  the  face,  and  tbat  the  Jury  knew  ho 
would  swear  falsely  to  keep  ont  of  the  peni- 
tentiary." The  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(1>  "The  court  charges  the  Jury  that  they 
may  look  to  the  fact,  If  it  be  a  fact,  that 
defendant  Is  a  man  of  good  character.  In  de- 
termining what  weight  they  will  give  to  the 
testimony  of  the  defendant"  (2)  "Tne  court 
charges  tbe  Jury  tbat.  In  the  light  of  the  ar- 
gument of  counsel  for  tbe  prosecution  that 
the  defendant's  testimony  Is  not  to  be  be- 
lieved because  of  his  Interest,  and  that,  there- 
fore, the  defendant  would  willfully  testify 
falsely  In  the  case,  tbe  Jury  may  look  to  tbe 
fact.  If  It  be  a  fact,  tbat  tbe  defendant  is  a 
man  of  good  general  character,  in  determin- 
ing what  weight  the  Jury  will  give  defend- 
ant's testimony."  (3)  "The  court  charges  the 
Jury  that  If,  after  considering  all  of  the  evi- 
dence, they  conld  give  a  reason,  arising  out 
of  any  reasonable  aspect  of  the  facts  proven, 
for  acquitting  tbe  defendant,  then  they 
should  acquit  him."  (4)  "The  court  chaises 
the  Jury  tbnt  If,  after  considering  all  the 
evidence  In  the  case,  the  mind  of  the  Jury  Is 
left  in  A  Btate  of  confusion  u  to  uy  fkct 
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necessary  to  constltate  the  defemSant's  ffollt. 
then  they  must  find  him  not  gallty."  (6) 
"The  court  charges  the  jury  that,  though  evi- 
dence tending  to  show  flight  Is  a  matter  to  he 
considered  by  the  jury,  yet  it  Is  of  weak  and 
Inconclusive  character.  It  may  not  be  evi- 
dence of  guilt  at  ali.  If  It  proceeded  from 
fear  of  riuleuce  from  Fowier,  then  It  is  no 
evidence  at  all  of  guilt."  (0)  "The  court 
charges  tb»  Jury  that  they  should  not  capri- 
ciously reject  the  testimony  of  the  defendant 
simply  because  he  Is  Interested,  but,  unless 
the  Jury  have  good  reason  to  believe,  under 
all  the  circumstances,  that  the  defendant  has 
sworn  falsely,  then  the  jury  should  believe 
his  testimony,  and  consider  !t  along  with  all 
the  other  testimony  in  the  case  in  making 
up  their  verdict."  (7)  "The  court  charges 
the  jury  that,  although  the  Jury  may,  after 
reviewing  all  the  evidence  from  the  stand- 
point of  the  state,  find  that  there  is  some 
evidence  tending  to  show  the  defendant's 
guilt  yet  If,  after  considering  all  the  evidence 
in  the  case  from  the  standpoint  both  of  tho 
Ktate  and  the  defendant,  the  Jury  have  a 
reasomtble  doubt  of  the  defendant's  guilt, 
arising  out  of  any  part  of  the  evidence,  they 
must  find  the  defendant  not  guilty." 
•'The  court  charges  the  Jucy  that  the  defend- 
ant Is  presumed  to  be  Innocent  until  his  guilt 
is  established;  and  the  evidence  to  Induce  or 
authorize  a  conviction  should  not  be  a  mere 
preponderance  of  probabilities,  but  should  be 
so  strong  and  convincing  as  to  lead  the  mind 
to  the  careful  and  guarded  conclusion  that 
the  defendant  cannot,  consistently  with  any 
reasonable  hypothesis,  be  Innocent." 

O.  D.  Street,  for  appellant  Chas.  O. 
Brown,  Atty.  Gen.,  for  the  State. 

DOAVDEl.L,  J.  The  Judgment  entry  re- 
cites that,  "after  due  deliberation,  It  Is  con- 
sidered by  the  court  that  the  plea  lu  abate- 
ment be,  and  the  same  Is  hereby,  quashed, 
upon  the  Inspection  of  the  Indictment  and 
the  plea  by  the  court"  We  are  unable  to 
say,  in  the  absence  of  the  original  paper  (the 
Indictment),  which  was  before  the  trial  court 
and  was  inspected  by  the  court  that  any  er- 
ror was  committed  In  quashing  the  plea  of 
misnomer.  In  order  to  review  this  ruling, 
which  was  evidently  based  upon  a  finding  of 
fact  the  same  evidence  upon  which  the  trial 
court  acted  should.  In  a  proper  manner,  be 
presented  to  this  court, —that  Is,  by  bill  of 
exceptions,— and.  If  necessary,  by  sending  up 
under  the  rules  the  original  papers.  The  bill 
of  exceptions  states  that  for  the  purpose  of 
impeaching  one  of  defendant's  witnesses  who 
had  testified  in  the  case  the  state  was  -per' 
mitted  to  prove  "by  one  Dodd,  a  justice  of 
the  peace,  that  In  1892  he  convicted  such 
witness  of  the  larceny  at  a  hog,  and  fined 
him  five  dollars  in  his  Justice  court."  This 
evidence  was  admitted  against  defendant's 


objection,  and  In  the  admission  of  It  there 
was  error.  At  the  time  of  the  convictioii 
testified  to,  the  larceny  of  a  hog  was  by  stat- 
ute made  a  felony,  and  of  said  offense  the 
Justice  of  the  peace  had  no  Jurisdiction;  cod- 
sequently,  there  could  have  been  no  legal 
Judgment  of  conviction.  It  Is  only  In  cases 
of  conviction  by  a  court  of  competent  Juris- 
diction that  evidence  of  such  conviction,  go- 
ing to  the  competency  of  a  witness,  or  to 
the  credibility  of  his  testimony,  is  admlssf- 
ble.  under  sections  1795  and  1796  of  the  Code. 

Tbere  was  no  error  In  ezcladlns  from  die 
evidence  the  statement  made  by  ttae  def«i^- 
ant  to  one  Dearman  after  the  shooting  o& 
curred.  This  was  no  part  of  the  res  gestx, 
but  simply  a  statement  or  declaration,  in 
Interest  by  the  defendant  wblcli  !■  not  per- 
missible to  be  given  In  evidence. 

The  only  evidence  of  the  character  of  the 
defendant  was  that  of  a  qnlet  and  peaceable 
man.  This  evidence  bore  on  the  question  o! 
guilt  or  Innocence,  and  not  upon  the  char- 
acter of  the  defendant  for  veracity  or  i2>e 
credibility  of  his  testimony.  There  was  no 
attempt  at  impeachment  of  'ie  defendant 
and.  consequently,  evidence  oi  his  characte: 
for  veracity  could  not  have  been  tntrodoc^ 
by  him.  Charge  1  requested  by  the  defend- 
ant was,  therefore,  properly  refused,  as  hex; 
abstract,  as  well  as  argumentative.  For  ut 
same  reason  charge  No.  2  was  faulty,  tiA 
properly  refused.  According  to  Avery  t. 
State,  124  Ala.  20,  ^7  South.  505,  charge  N'a 
3  requested  by  the  defendant  was  bad.  and 
properly  refused.  Charge  4  required  an  ac- 
quittal of  the  defendant  If  the  mind  of  tbe 
Jury,  after  considering  all  the  evidence  a 
the  case,  should  be  left  in  a  state  of  confu- 
sion as  to  any  fact  necessary  to  constitute 
the  defendant's  guilt.  No  matter  how  eli^Lt 
tbe  confusion  m^fat  be  as  to  any  fact  acJ 
although  not  such  a  state  of  confusion 
would  render  it  Impossible  for  the  jury  :i 
be  satisfied  of  the  defendant's  guilt  beyoLd 
a  reasonable  doubt  tbe  charge  neTerthele«f 
required  an  acquittal.  There  was  no  erro; 
in  Its  refusal.  Charge  5  is  bad  In  assumis^ 
that  the  flight  of  the  defendant  proceeddil 
from  fear  of  violence  from  Fowler.  Cbarse 
0  is  faulty  in  that  it  Is  argumentative,  and 
also  Invades  the  province  of  the  Jnry  in  In- 
structing them  as  to  what  they  should  be- 
lieve. Charge  7  has  a  tendency  to  Impress 
upon  the  mind  of  the  jnry  a  belief  that  '.n 
the  opinion  of  the  court  the  evidence  teo'l- 
ing  to  show  defendant's  guUt  was  of  a  liic- 
Ited,  If  not  of  a  doubtful,  nature,  and  vu, 
therefore,  properly  refused.  Charge  number- 
ed S  was  more  or  less  Involved,  and  its 
tendency  was  to  confuse  the  minds  of  the 
jury,  and  was,  therefore,  properly  refuFe-1 
For  tbe  error  pointed  out  the  ^dgment  of 
the  circuit  court  must  be  nreraed,  and  tbe 
cause  remanded. 
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SIMMONS  T.  STATE. 
(Sopreme  Ciourt  of  Alabama.   April  9,  1901.) 
HOUICIDB  —  ORGANIZATION    OF    JURY  —  BVI- 
DBNCE— INSTRUCTIONS— VER- 
DICT—RBCBPTION. 

1.  Where,  in  the  drawing  of  a  special  Jury 
for  the  trial  of  a  capital  caae,  the  court  draws 
25  names,  and  orders  that  these  several  jurors, 
together  with  the  panel  of  petit  jurors  organ- 
ized for  the  week  m  whidi  the  trial  of  the  de- 
tendaat  is  set,  shall  constitnte  the  special 
Tenire  from  which  the  defendant  shall  select 
a  jury  for  his  trial,  the  fact  t^at  the  regular 
juries  impaneled  for  the  week  contained  only 
24  jarors  furnishes  no  ground  for  quashing  the 
special  Tcnire,  and  such  special  venire  is  drawn 
aud  organized  in  accordance  with  the  statute. 

2.  In  the  trial  of  a  capital  case,  the  fact  that 
■ereral  of  the  jurors  of  the  regular  panel, 
which  constituted  a  part  of  the  special  venire 
tor  the  trial  of  the  defendant's  caae,  were,  at 
the  time  the  defendant's  case  was  called  for 
trial,  engaged  in  the  trial  of  another  case,  and 
had  retired  to  the  Jury  room  for  the  parpose 
of  deliberation,  constitutes  no  good  reason  for 
delay  In  entering  upon  the  trial  of  the  defend- 
ant. 

3.  On  a  trial  under  an  indictment  for  murder, 
a  statement  by  the  deceased,  after  he  had  re- 
ceived the  fatal  wound,  which  was  made  In  the 

Sresence  of  the  defendant,  is  admissible  in  evi- 
ence. 

4.  On  a  trial  under  an  indictment  for  murder, 
a  statement  made  by  a  brother  of  the  defend- 
ant, in  the  latter's  presence,  a  few  minutes 
after  the  killing,  with  reference  to  the  killing 
of  the 'deceased,  is  admissible  In  evidence. 

5.  Secondary  evidence  of  what  the  deceaited 
or  absent  witness  testified  upon  a  former  trial 
is  only  admissible  upon  a  second  trial  between 
the  same  parties  or  their  privies,  and  with  rela- 
tion to  the  same  subject-matter;  and,  therefore, 
in  a  trial  under  an  indictment  for  murder,  tes- 
timony of  what  a  deceased  witness  testified  on 
the  trial  of  a  person  other  than  the  defendant, 
for  the  same  homicide,  is  Inadmissible. 

6.  A  verdict  may  be  received  on  Sunday,  and 
jndgment  be  entered  upon  it  on  a  snlweqaont 
day. 

7.  In  a  criminal  case,  when  the  bill  of  eicep- 
tioas  shows  that  the  defendant  was  present 
when  the  verdict  of  the  jury  was  received,  and 
that  am  effort  had  been  made  to  find  the  de- 
fendant's counsel,  but  that  after  several  hours' 
delay  and  search  he  could  not  be  found,  and 
that  thereupon  the  court  appointed  another  at- 
torney to  represent  the  defendant  and  receive 
the  verdict,  and  that  the  jury  was  polled,  each 
of  them  declaring  the  verdict  returned  to  be  his 
verdict  no  Injury  resulted  to  the  defendant, 
and  such  action  on  the  part  of  the  court  does 
not  jnstify  a  reversal  of  the  Judgment  of  con- 
viction. 

8.  On  a  trial  under  an  indictment  for  murder, 
ft  charge  is  erroneoas  and  properly  refused 
which  instructs  the  jury  that  "before  the  jury 
Is  anthorized  to  convict  the  defendant  as  char- 
ged in  the  indictment  they  must  believe  from 
the  evidence  everv  other  hypothesis  but  tiiat 
at  defendant's  guilt  has  been  excluded." 

Appeal  from  circuit  court,  Oherokee  coun- 
ty; J.  A.  Bilbra,  Judge. 

Joseph  Simmons  was  convicted  of  murder 
In  the  McoDd  degree,  and  appeals.  Affirmed. 

The  regular  juries,  as  organized  for  that 
week,  were  composed  of  24  persons.  On 
Monday  of  the  second  week  the  defendant 
was  arraigned,  pleaded  not  guilty,  and  the 
court  fixed  Thursday  of  Bald  week  as  the 
day  for  the  trial  of  the  defendant,  and  or- 
iared  that  2S  names  be  drawn  from  fb»  parj 
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box  as  special  jurors  for  the  trial  of  the  de- 
fendant. Thereupon  the  Jury  box  was 
brought  into  the  court,  and,  after  being  well 
shaken,  the  presiding  Judge  publicly  drew 
therefrom  the  names  of  25  persona  as  quali- 
fied Jurors,  and  directed  the  clerk  to  make  a 
list  of  said  names  drawn  therefrom,  and  that 
the  sheriff  stimmon  these  persons  to  appear 
on  Hiursday  as  special  jurors  in  the  defend- 
ant's case;  and  that  the  special  jurors  so 
drawn  from  said  box,  together  with  the  panel 
of  petit  jurors  organized  for  the  week,  should 
constitute  the  venire  from  which  to  select  a 
Jury  for  the  defendant's  trial.  It  was  further 
ordered  by  the  court  that  the  sheriff  serve  a 
copy  of  the  venire,  together  with  a  copy  of 
the  Indictment,  on  the  defendant  one  entire 
day  before  the  day  set  for  defendant's  trial. 
On  the  day  fixed  as  the  day  for  the  defend- 
ant's trial  bis  case  was  called,  and  the  state 
announced  ready.  Six  of  the  Jurors  on  the 
regular  juries  impaneled  for  that  week  were 
engaged  In  the  trial  of  another  case,  and  were 
out  engaged  In  the  consideration  of  said  case 
at  the  time  the  defendant's  case  was  tried. 
Thereupon  the  defendant  objected  to  being 
put  upon  trial  before  the  remaining  jurors, 
upon  the  followlifg  grounds:  "(1)  There  was 
not  a  legal  venire  from  which  to  make  up  a 
Jury;  (2)  because  the  venire  as  It  then  stood 
was  not  authorized,  by  law;  (3)  because  there 
were  less  thau  fifty  Jurymen  on  the  special 
venire  from  which  to  make  up  a  Jury  to  try 
his  case."  The  court  overruled  this  motion, 
and  the  defendant  duly  excepted.  Thereup- 
on the  defendant  moved  the  court  to  quash 
the  venire  upon  several  grounds,  as  above 
stated.  The  court  overruled  this  motion,  and 
the  defendant  duly  excepted. 

The  evidence  for  the  state  showed  that 
Houston  Webb  was  killed  at  the  home  of 
Jim  Simmons,  brother  of  the  defendant.  The 
evidence  tending  to  show  the  circumstances 
of  the  killing  was  circumstantial.  It  was 
shown  that  the  deceased  was  acting  as  depu- 
ty sheriff,  and,  In  company  with  one  John 
Williams,  went  to  the  house  of  Jim  Simmons 
to  arrest  the  defendant,  Joseph  Simmons, 
and  that  he  was  shot  shortly  after  he  enter- 
ed the  yard  to  Jim  Simmons'  house.  John 
Williams,  a  witness  for  the  state,  testified 
that  be  went  with  the  deceased  to  the  house 
of  Jim  Simmons  for  the  purpose  of  arresting 
the  defendant;  that,,  as  they  got  to  the  house, 
he  went  in  one  direction,  expecting  to  come 
up  in  the  rear  of  the  house,  while  the  de- 
ceased went  to  the  front  of  the  house; 
that  in  a  short  time  he  heard  several  shots; 
that  he  then  ran  towards  the  house,  and 
that  when  he  reached  there  John  Simmons 
and  the  defendant  came  out  of  the  back  door 
of  the  house,  and  leveled  their  pistols  upon 
him.  and,  upon  his  asking  them  to  let  him 
see  Houston  Webb,  John  Simmons  told  him 
he  could  go  and  see  blm;  that  he  then  went 
to  where  Webb  had  fallen  on  the  ground, 
and  John  Simmons  and  the  defendant  follow- 
ed him;  that  when  be  got  to  Housto&  Webb 
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he  asked  him  who  shot  tabn;  that  when  he 
asked  this  question  both  the  defendant  and 
John  Simmons  were  within  a  few  feet,  with 
their  pistols  In  their  hands,  and  were  close 
enough  to  hear  the  question.  The  defendant 
objected  to  the  witness  stating  what  the  de- 
ceased said  in  answer  to  his  question  as  to 
who  shot  him,  upon  the  ground  that  It  was 
Illegal,  Irrelevant,  and  Incompetent.  The 
court  OTerruled  the  objection,  and  the  de- 
fendant duly  excepted.  The  witness  then 
stated  that  the  deceased  pointed  towards  the 
defendant,  who  was  but  a  few  feet  away, 
and  said  that  he  was  the  man  who  shot  him; 
that  the  defendant  never  spoke  a  word  la 
reply  to  this  statement  of  the  deceased.  The 
witness  further  testified  that  when  be  flrst 
got  to  Webb  be  asked  him  If  John  Simmons 
shot  blm;  that  Webb  said  no,  and  then  point- 
ed to  the  defendant,  and  said  that  he  was 
the  person  who  shot  him.  The  solicitor  for 
the  state  then  asked  the  defendant  if  John 
Simmons  said  anything  more  than  the  wit- 
ness had  already  stated,  when  he  asked  him 
to  let  him  see  Webb.  The  defendant  ob- 
jected to  this  question,  on  the  ground  that 
it  was  illegal,  irrelevant,  and  Incompetent, 
and  duly  excepted  to  the  tourt's  overniUng 
bis  objection.  The  witness  then  stated  that, 
when  he  asked  to  see  Webb,  John  Simmons 

said,  "We  have  one  d—  s—  of  a  b  shot 

down  around  there."  There  was  evidence 
introduced  for  the  defendant  tending  to  show 
that  he  did  not  shoot  Houston  Webb.  It  was 
also  shown  by  the  evidence  Mrs.  John  Sim- 
mons  had  been  indicted  and  tried  for  the 
inui-der  of  the  deceased,  and  that  she  had 
been  acquitted.  The  defendant  offered  to 
prove  what  Mrs.  House,  a  witness  for  the 
state,  on  the  trial  of  Mrs.  John  Simmons, 
charged  with  the  murder  of  the  deceased, 
testified  to;  It  being  shown  that  Mrs.  House 
had  died  since  said  trial.  The  state  objected 
to  the  Introduction  of  this  evidence,  the  court 
sustained  the  objection,  and  the  defendant 
duly  excepted.  As  to  the  receipt  of  the  Ter- 
diet,  the  bin  of  exceptions  is  as  follows: 
"Sunday,  July  22,  12:15  p.  m.  Jury  announ- 
ced that  they  had  agreed  on  a  verdict.  De- 
fendant was  brought  Into  the  court  room, 
and  solicitor  who  prosecutes  for  the  state, 
and  clerk  and  sheriff,  being  present,  the  court 
directed  the  sh«:lfl  to  send  a  deputy  for  de- 
fendant's counsel,  and  to  Inform  him  the  Jury 
had  a^preed,  and  the  court  was  ready  to  re- 
ceive the  verdict  The  return  of  the  oflBcer 
was  that  the  defendant's  attorney  was  not 
In  town.  The  court,  upon  examination,  as- 
certained this  to  be  true.  The  court  then  di- 
rected a  recess  for  a  few  hours  to  obtain  the 
preceuce  of  defendant's  attorney.  At  5  p.  m. 
the  court  was  again  Informed  the  defend- 
antfs  attorney  could  not  be  had;  that  the 
defendant's  attorney  was  not  In  town.  The 
Jury  reported  again  that  they  were  ready 
with  their  verdict.  The  defendant  being  In 
court,  and  also  the  solicitor  and  officers  of 
the  court,  the  solicitor  moved  the  court  to 


receive  the  verdict  of  the  Jury,  anil.  It  befais 
made  known  to  the  court  tliat  the  absence  (tf 
the  defendant's  attorney  was  by  bis  owa 
fault,  the  court  thereupon  appointed  Jo.  L. 
McConnell,  an  attorney  of  the  court,  to  repn- 
sent  the  defendant  on  receiving  tbe  venUrt 
01  the  Jury.  The  said  McConneD  was  then 
and  there  present  in  court,  and  acc^ted  sail 
appointment,  and  represented  aaid  defend- 
ant on  receiving  the  verdict  of  the  joix- 
The  defendant  then  objected  to  receiving  tbe 
verdict  of  the  Jury  because  of  the  abseaR 
of  his  attorned  who  represented  him  on  Ui 
trial,  and  because  it  was  Sunday.  Said  oN 
Jectlons  were  overruled,  and  defMidant  tbei 
and  there  excepted  to  the  ruling  of  the  court 
and  the  verdict  received.  The  Jury  was  tli«i 
jwUed  at  the  request  of  the  defendant  mi 
each  Juror  answered  for  himself  that  tbe  rer- 
dlct  rendered  was  his  verdict,  and  the  Jiut 
was  then  discharged;  and  defendant  objen- 
ed  to  the  ruling  of  the  court  In  dlschai^c 
the  Jury."  The  court  gave  several  of  the 
charges  requested  by  the  defendant,  but  in- 
fused to  give  the  following  written  charge, 
to  which  reftisal  the  defendant  separst-^r 
excepted:  "Before  the  Jury  is  authorizt-d  to 
convict  the  defendant  as  charged  in  tbe  in- 
dictment, they  must  believe  from  the  erl- 
dence  every  other  hypothesis  but  that  of  it- 
fendant^B  guilt  has  been  excluded.** 

O.  Danl^  for  appellant  Cbu.  Q.  Bnnra. 
Atty.  Oou,  for  tbe  Stateb 

DOWDBLL,  J.  The  special  venire  froa 
which  the  Jury  was  selected  for  the  trial  of 
the  defendant  was  drawn  and  organized  ic 
accordance  with  sections  5001,  S006,  Co-l« 
1896,  and  the  court  therefore,  properly  over- 
ruled tbe  motion  to  quash  the  vralre.  Be- 
cause several  of  the  Jurors  of  the  regulx: 
panel,  which  constituted  a  part  of  the  apecii: 
ventre,  were,  at  the  time  the  defendant's  cast 
was  called  for  trial,  engaged  In  the  trial  o: 
another  case,  upon  which  they  had  retir'^ 
to  the  Jury  room  for  the  pmiJoae  of  ddibp^n- 
tlon  and  making  a  verdict  constituted  rn' 
good  reason  for  delay  in  entering  npon  t>> 
trial  of  the  defendant 

There  was  no  error  In  the  court's  aeti<  2 
In  admitting  statements  by  the  deceastHi 
made  In  the  presence  of  the  det&oAajit,  af 
he  had  received  the  fatal  wonnd,  nor  iri> 
there  error  In  admitting  statements  made  If 
John  Simmons,  brother  of  the  dtfendant  hi 
the  defendant's  presence. 

Evidence  by  Mrs.  House,  given  on  a  for- 
mer trial  in  the  case  of  the  state  ol  Ala 
bama  against  Maley  Simmons,  was  properir 
excluded.  The  evldoiee  of  a  deceased  or 
sent  witness  given  npon  the  former  trial  i$ 
(xUy  admissible  npon  the  second  trial  be- 
tween tbe  same  parties  or  their  prlvlea,  aid 
In  relation  to  the  same  subject-matter.  Hf>:e 
the  parties  were  not  tbe  same;  nor  mu  there 
any  privity. 

The  vwdlet,  It  appears,  was  received  t*; 
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the  court  from  the  Jury  on  Sunday.  In  tills 
there  wu  no  error.  R«ld  t.  State,  G3  Ala. 
402.  25  Am.  Rep.  627;  Chamblee  r.  State,  7S 
Ala.  460.  There  la  nothing  in  the  record 
from  which  It  can  be  said  or  inferred  that 
the  Judgment  .waa  entered  on  that  date- 
Sunday.  Id  support  of  the  Judgment,  noth- 
ing otherwise  appearing  of  record.  It  will  be 
premmed  that  tha  Judgment  on  the  verdict 
^aa  rendered  on  a  anbaequrat  day  of  the 
court 

The  bill  of  exceptions  shows  that  the  de- 
fendant was  present  when  the  verdict  was 
received,  and  that  an  effort  was  made  to  find 
defendant's  counsel,  but  that  after  several 
hours'  delay  and  search  he  could  not  be 
found.  The  court  thereupon  appointed  an- 
other attorney  at  the  bar  to  represent  the 
defotdant  in  receiving  the  verdict  of  the 
Jury.  The  Jury  was  duly  polled.  Certainly 
no  injury  resulted  to  the  defendant  from 
this  action. 

The  court  gave  several  written  charges  at 
the  request  of  the  defendant,  and  refused 
one,  and  this  one  is  so  palpably  bad  as  to 
need  no  further  comment 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  circuit  eonrt  must 
be  affirmed. 


8TATB  T.  ATKINS  et  al. 
Supreme  Oonrt  of  Alabama.   April  4,  190t.) 
TAXATION— ADDITIONAL  AS8E8SUBNT— PRO- 
CEDURB. 

1.  The  back-tax  commissioner  proceeded,  un- 
der the  act  "to  amend  an  act  to  provide  for 
the  more  efficient  collection  and  assessment  of 
taxes  in  the  state  of  Alabama"  (Acta  189S-99, 
p.  lUit),  to  make  additional  aisessmeat  ot 
taxes  against  tbe  owner  on  proper^  describti'd 
in  his  former  written  assessment,  which  addi- 
tional assessment  he  returned  to  the  board  nf 
revenue  of  the  county.  The  commissioner  pro- 
ceeded reguiarly  aad  legally  under  said  act  In 
malting  this  additional  assessment.  As  a  result 
of  tbe  trial  t>efore  the  board  of  revenue,  the 
judge  of  probate  wrote  and  signed  at  the  foot 
of  the  assessment  returned  by  the  tax  commis- 
sioner the  words,  "Assessment  stands  as  made 
by  taxpayer."  To  tiiis  return  of  the  commis- 
sioner there  was  attached  a  printed  pap«r, 
^gned  by  the  probate  Judge,  la  the  following 
words:  "State  ot  Alabama,  Dallas  County. 
The  court  of  county  revenue  of  Dallas  county 
faeard  the  additional  assessment  to  which  this 
paper  Is  attached,  on  July  23,  1900,  and  made 
an  order  that  Is  written  at  the  bottom  of  said 
additional  assessment"  Held,  that  such  in- 
dorsement by  the  judge  of  probate  plainly 
shows  tlie  ruling  and  judgment  of  the  board  of 
revenue,  and,  while  not  lu  strict  and  literal 
compliance  with  the  direction  of  the  statute 
as  to  indorsements  on  the  docket  directed  to  be 
kept  it  is  sufficient  to  support  an  appeal  hy 
tbe  state  to  the  circuit  court 

Appeal  from  circuit  court,  Dallas  county; 
John  Moore,  Judge. 

ActlMi  by  the  state  against  V.  B.  Atkins  & 
Co.  to  review  an  additional  assessment. 
From  a  refusal  to  grant  the  assessment,  the 
state  appeals  to  the  circuit  court.  From  an 
ord«  dismissing  the  appeal,  tlie  ftate  ap- 
jieala.  Berenwd. 


Sam  wm  John,  for  the  State.  Pitto  ft 
Pitts,  for  anpellees. 

EU.RAL80N,  J.  The  act  under  which  this 
prcx^edlng  arose,  is  entitled  "An  act  to  amend 
an  act  to  provide  for  the  more  efficient  as- 
sessment and  collection  of  taxes  In  the  state 
of  Alabama."   Acts  1S98-W,  p.  195. 

Section  10  of  said  act  provides  generally, 
that  it  shall  be  the  duty  of  the  commissioner, 
when  It  comes  to  his  knowledge,  that  any 
person  has  been  assessed  at  what  he  consid- 
ers an  undervaluation,  to  make  additional  as- 
sessment against  such  person  or  property, 
and  to  return  the  same  to  the  commissioners' 
court  of  the  county,  at  the  next  succeeding 
term  thereof,  which  court  shall  hear  said  tax 
commissioner  upon  such  undervaluation,  and 
unless  they  are  satlsfled  that  such  undervalua- 
tion does  not  exist  they  shall  give  notice,  try 
and  dispose  ot  such  assessments,  as  In  other 
cases  of  undervaluation. 

The  commissioner  In  this  case  proceeded 
under  said  section  10  of  said  act,  and  made 
an  additional  assessment  of  taxes  against 
the  defendants  on  property  described  in  his 
written  assessment  which  he  returned  to  the 
board  of  revenug  of  the  county.  It  is  not 
contended  that  the  commissioner  proceeded 
Irregularly  or  illegally  under  the  act  lu  mak- 
ing this  additional  assessment  The  defend- 
ants had  returned  and  the  assessor  had  val- 
ued their  atodE  of  goods  at  99,590,  which 
valuation  the  commissioner  raised  $16,410,  as- 
aea^g  the  same  at  $25,000. 

To  what  statute,  let  it  be  Inquired,  did  the 
provisions  of  said  section  10  of  the  act  refer- 
red to  make  reference,  when  it  directs  the 
court  to  try  the  case  ot  alleged  ondervalua- 
tlon  In  an  assenment  and  dispose  of  tho 
same  "as  In  other  cases  of  undervaluation"  ? 
It  Is  not  denied  that  reference  is  made  to 
section  8979  of  the  Code,  concerning  tbe  "cor- 
rection of  errors  In  assessments;  proceedings: 
appeahi."  which  iHrovides.  that'  "whenever 
objection  [to  any  aaaesament  returned  by  the 
assessor]  is  made,  the  court  must  cause  the 
case  to  be  stated  on  a  docket  in  the  name  of 
the  state  of  Alabama,  as  plaintiff,  and  th^ 
taxpayer  as  defendant,  with  a  note  of  tbe 
objection  set  opposite  the  name  of  the  case," 
etc.  Such  a  docket  appears  to  have  been 
kept,  and  on  page  220  of  it  was  the  state- 
ment of  the  names  of  the  parties  (State  v. 
V.  B.  Atkins  &  Co.);  and  opposite  the  name 
of  the  case,  are  the  words,  "Addtin  Asst  by 
Tax-Corn."  These  abbreviated  words  are  of 
plain  and  definite  meaning,  as  much  so  as  If 
they  had  been  written  in  full,— "Additi<mal 
Assessment  by  Tax  Commissioner."  Thus 
far.  the  provisions  of  this  section  were  com- 
piled with.  Thai  follow  the  other  dlrecttons 
In  said  section,  that  "the  court  [on  the  trial] 
shall  raise  or  reduce  tbe  valuation  of  any 
property  or  subject  of  taxation,  and  fix  It 
at  the  sum  which  the  evidence  shows  to  be 
the  fair  market  value  or  real  value  thereof." 
etc  Fran  this  Judgment  of  the  court  either 
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party  Is  glren  the  t^t  of  appeal  to  ttae  dr- 
cnlt  court,  wbere  the  case  shall  be  tried  de 
novo. 

As  a  resnlt  of  the  trial  before  the  board  of 
revenue,  the  Judge  of  probate  wrote  and  sign- 
ed, at  the  foot  of  the  assessment  returned 
bj  the  tax  commlsaloner,  the  words,  "As- 
Bessment  stands  as  made  by  taxpayer."  To 
this  return  of  the  OHnmlssIoner  was  attached 
a  printed  paper,  signed  by  the  probate  Judge, 
tn  the  -words:  "The  State  of  Alabama,  Dal- 
las County.  The  court  of  county  revenue  of 
Dallas  county  heard  the  additional  assess- 
ment to  which  this  paper  Is  attached,  on 
July  23,  1900,  and  made  the  order  that  Is 
written  at  the  bottom  of  said  additional  as- 
sessment." 

The  state  appealed  to  the  circuit  court,  and 
ih  that  court,  the  defendant  moved  to  dismiss 
the  appeal  on  the  grounds,  "that  no  Judgment 
was  rendered  In  the  cause  by  the  board  of 
revenue;  and  the  Judgment  appealed  from  by 
the  plaintiff  was  Insufficient  to  support  the 
appeal."  The  court  granted  the  motion  anil 
dismissed  the  appeal,  and  this  ruling  Is  as- 
signed as  error. 

When  the  board  of  revenue  tried  the  case, 
the  only  Issue  was,  whether  the  assessment 
made  by  the  tax  assessor  should  be  Increased, 
and  on  appeal  to  the  circuit  court,  wbere 
the  case  was  to  be  tried  anew,  the  court  was 
to  deal  with  It  Just  as  the  board  of  revenue 
did,  on  the  evidence  pro  and  con,  to  ascer- 
tain whether  the  valuation  assessed  by  the 
tax  assrasor  should  be  Increased,  and  If  so, 
how  much.  That  was  the  sole  issue  before 
that  court,  as  It  was  before  the  board  ut 
revenue.  SuUlvan  v.  State,  HO  Ala.  95.  20 
South.  402.  As  was  said  In  that  case,  "tlio 
real  Issue  on  Oie  trial  on  appeal  being,  not 
that  the  assessment  made  by  the  board  was 
a  fair,  Just  and  legal  assessment,  but  that 
the  assessment  made  by  the  tax  assessor  was 
Incorrect  In  certain  particulars." 

The  Judgm»it  or  finding  of  the  board  on 
appeal,  amounts  to  nothing,  and  Is  neither 
^rmed  nor  reversed.  The  essential  thing 
to  support  an  appeal.  Is  that  the  board  of 
revenue  shall  make  a  finding,  and  from  this 
finding,  either  party  may  appeal,  when  the 
cause  Is  to  be  tried  anew. 

The  object  of  the  law  Is,  to  have  all  prop- 
erty subject  to  taxation  fairly  assessed,  and 
to  this  end  it  should  be  llbemlly  and  not  too 
strictly  construed.  Alabama  Mineral  Land 
Co.  V.  County  Commissioners,  95  Ala.  106,  10 
South.  550.  To  hold  that  the  Judgmefit  or 
finding  of  the  board  of  revenue  should  be  en- 
tered on  the  docket  with  all  the  formalities 
of  a  decree  In  chancery  or  a  Judgment  at 
law,  as  is  the  contention  of  defendants,  would 
be  so  strict  and  technical  a  construction  of 
the  statute,  aa  would  defeat  the  ends  pro- 
posed to  be  accomplished.  The  reasons  for 
8u<^  strictness  in  the  rendition  of  Judgments, 
gmerally  fall  in  findings  of  a  court  of  county 
commissioners  or  a  board  of  revenue,  in  pro- 
ceedings of  this  character.  So  It  was,  in 


keeping  wfth  this  view.  It  ma  said  In  a  case 
of  the  character  of  the  one  before  no,  t^t  tbt 
acts  required  of  the  board  tn  the  equallzatloD 
of  taxes,  are  ministerial  only,  "that  entry  to 
be  made  upon  the  do^et  of  the  aappt^ 
valuation  is  a  sort  of  pleading— bo  to  speak- 
having  no  element  of  Judicial  determination. 
So  that,  we  take  It  to  be  clear  that  these  fan& 
tions  are  purely  ministerial;  and  their  ob- 
tIoos  design  is  to  iwovlde  a  practical  auA 
orderly  system  of  brhiging  bef ne  tlie  boud  lo 
its  Judicial  capacity,  for  Its  Judicial  actios, 
all  such  complaints  in  matters  of  asocaanim 
as  might  need  Judicial  supervision."  Bir- 
mingham Building  ft  Loan  Ass'n  t.  State, 
120  Ala.  403,  25  South.  52. 

It  appears  that  the  action  of  the  board  of 
revenue  .in  the  matter  before  It.  wbUe  oot  i 
strict  and  literal  compliance  with  the  diree- 
tlons  of  the  statute.  In  entries  on  the  dodnt 
directed  to  be  fc^>t.  it  yet  plainly  shows  tte 
ruling  and  Judgment  ot  the  board,  and  In 
such  form  as  to  support  ttae  appeaL  Tbe 
court  below  erred  tn  ruling  otbwwlae^  and 
In  dhimlsslng  the  ai^teal. 

Reversed  and  remanded. 


aOS  La.) 

DBCniR  et  al.  v.  DECUIR  et  bL 
(No.  13,737.) 
(Snpreme  Oourt  of  Looiriana.    Mmj  6,  1901.) 

VOID  JUDGMENT— DECLARATION  OF  NUIJJTT 
—PARTITION. 

1.  If  a  judgment  be  absolatelr  void  for  de- 
fects patent  on  the  face  of  the  proceedings,  tie 
party  opposing  its  effects  aa  to  him  is  not  drir- 
ea  to  a  direct  action  In  the  court  which  rendfi^ 
ed  it  to  secure  the  declaration  of  its  nnllitj. 

2.  Thus,  in  a  suit  for  partition  of  propertr. 
where  defendants  interpose  a  former  jodgmmt 
and  sale  under  it  as  a  shield  of  defense,  plain- 
tiffs may,  in  the  cobrt  seised  of  jurisdiction  o'. 
the  cause,  urge  as  against  snch  judgment  t!i«> 
existence  of  absolute  nullities  rendering  tb« 
same  void. 

(Syllabns  by  the  Court) 

Appeal  from  Jiu31clal  district  court,  paricb 
of  Iberia;  Andrew  Thorpe,  Judge  ad  hoc 

Action  by  Bridget  Deculr  and  otfaot 
against  Godfoy  Deculr  and  otbera.  Jnig- 
ment  for  defendants,  and  plalntlfls  qipeiL 
Reversed. 

Edward  Kmon,  for  appellants.  Walter  J. 
Burke  ft  Bro.  and  liOois  Octave  Hacker,  ta 

appellees. 

BLANCHARD,  J.  Three  plaintiffs  (Bri^s- 
et  Deculr,  wife  of  Prade;  Odile  Deculr,  wilr 
of  Onlllory;   and  Eugenie  Deculr,  wife  al 

 )  Instituted  suit  against  a  number  of 

defendants,  alleging  them  to  be  their  co- 
owners,  for  partition  of  a  tract  of  land 
Iberia  parish  containing  160  arpents.  Ttr 
allegation  Is  made  that  the  property  crxicct 
be  divided  In  kind,  and  its  partltloD  by  llcita- 
tion  Is  sought.  Defendants  answer,  in  sob- 
stnnce.  that  the  land  in  question  was  soU 
at  sberUTs  sale  in  Septemb^,  1873,  under  t 
decree  of  court;  that  prior  to  Oils  eate  It 
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WAS  diTlded  Into  four  lots,  of  40  arpents  each; 
that  at  Bald  sale  Alexander  Singleton,  Joseph 
Deculr,  William  Ferdinand,  and  Godfoy  De- 
culr  each  purchased  one  of  the  40-arpent 
lots;  that  the  purchasers  went  Into  posses- 
sion. respectlTely,  of  the  lots  so  purchased, 
and  erected  Improvements  on  same;  that 
they  have  held  as  owners  In  good  faith  under 
titles  translative  of  property  for  more  than 
^  years;  and  that  their  title  Is  protected  by 
prescription,  which  they  plead.  The  tract  of 
land  in  question  was  originally  owned  by 
Balthazar  Deculr.  He  died  In  1861.  and  his 
succession  was  opened  In  the  parish  of  St 
Martin,  where  he  had  lived,  and  where  the 
land  was  situated.  He  left  a  large  family  of 
descendants,  and  the  parties  in  Interest  in 
this  suit  are  his  heirs  at  law.  Singleton, 
Ferdinand,  and  Joseph  Deculr,  who  pur- 
chased as  above  at  the  sale  made  in  1873, 
had  all  married  daughters  of  Balthazar  De- 
culr. Godfoy  Deculr,  who  was  the  other  por- 
chaser.  was  his  son.  Following  the  death  of 
Balthazar  Deculr,  Alexander  Singleton  be- 
came curator  of  nls  succession.  He  caused 
all  the  property  of  the  succession,  save  the 
realty  (the  tract  of  land  now  In  question),  to 
be  sold,  paid  out  of  the  proceeds  all  the  debts 
and  chaises  against  the  estate,  and  filed  an 
account  showing  a  balance  due  the  heirs,  and 
a  tableau  of  distribution  of  the  same  among 
them.  This  was  in  1861.  The  ClvU  War 
coming  on,  nothing  further  appears  to  hare 
been  dtme  in  this  succession  until  1872,  when 
Bridget  Deculr.  wife  of  Prade,  Joe^  De- 
culr, husband  of  Elizabeth  Deculr.  and  God- 
foy Deculr  filed  a  petition  in  the  then  parish 
court  of  St.  Martin  parish  alleging  their 
lieirsblp  of  Balthazar  Deculr,  and  giving  the 
names  of  other  descendants  and  belrs,  whom 
they  made  parties  defendant  They  averred 
the  ownership  In  ludlvlslon  of  these  heirs 
In  the  tract  of  land  now  In  question;  that 
they  -n-ere  nnwlUlug  to  hold  the  same  longer 
In  Indivlslon,  and  desired  Its  partition.  They 
represented  It  could  not  be  divided  In  kind 
to  advantage  among  so  many,  and  asked 
its  sale  to  etTect  partition.  An  order  or  judg- 
ment In  this  proceeding  was  rendered  In  Au- 
gust directing  the  sale  of  the  pnq>erty, 
and  a  commission  Issued  to  the  sheriff  of 
Iberia  parish  to  effect  the  sale,  which  he  dld^ 
and  It  was  at  thla  sale  that  Alexander 
Singleton,  Joaeidi  Decnlr,  'William  Ferdi- 
nand, and  Oodfoy  Decnlr  pnnAhsed  as  afore- 
said. It  is  this  sale  that  the  defendants 
bffi«in  rely  upon  to  defeat  the  presrait  de- 
mand for  partition.  In  reply  to  the  axunrers 
of  defendants  setting  up  this  sale  In  bar  of 
the  action,  plaintiffs  filed  an  amended  petl- 
titm  In  which  they  averred  that  the  tract  of 
land  is  still  held  In  common  by  the  heirs  of 
Balthazar  Deculr,  for  the  reason  that  the 
Judgmwt  ordering  the  sale  Just  alluded  to 
and  the  sale  itself  were  and  are  absolute 
nullities.  This  nullity,  It  is  represented, 
grows  of  the  facts,  among  oOiers  averred, 
that  Bngenie  Deculr.  one  of  the  heirs,  and 


one  of  present  plaintiffs,  was  not  cited  or 
legally  represented  lu  said  suit,  and  made 
no  appearance  therein,  being  at  the  time  an 
absentee  from  the  state;  that  Odele  Deculr, 
wife  of  Gulllory,  one  of  the  heirs,  was  not 
asked  to  be  dted,  was  not  dted,  and  did 
not  become  a  party  to  the  suit;  that  the  suit 
being  an  ordinary  action  for  partition  by 
heirs  against  heirs,  all  of  full  age,  and  the 
pr(^erty  being  of  a  value  exceeding  $500,  the 
IKLrlsh  court  of  St  Martin  parish  was  without 
Jurisdiction,  the  property  being  situated  out 
of  the  parish,  and  defendants  being  nonresi- 
dents of  the  parish;  that  Alexander  Single- 
ton became  a  purchaser  ■  at  the  sale  of  a 
portion  of  the  property  In  the  teeth  of  a 
prohibitory  law,  be  being  at  the  time  admin- 
istrator of  the  succession.  The  prayer  of  this 
amended  petition  was  the  same  as  In  the 
original  petition.— that  the  partition  be  or- 
dered, and  the  property  be  sold  to  effect  it 

The  territory  now  forming  the  parish  of 
Iberia  originally  pertained  to  the  parishes  of 
St.  Mary  and  St  Martin.  In  1868  the  mrish 
of  Iberia  was  created.  That  port  of  the  new 
parish  where  the  land  in  question  is  situated 
was  prior  to  1868  within  the  Jurisdiction  of 
St.  Martin  parish.  So  that  when  the  parti- 
tion suit  of  Bridget  Deculr  et  al  against  Celi- 
mene  Deculr  et  al.  (No.  6,789  on  the  docket  of 
the  parish  court  of  St'  Martin  parish)  was 
Instituted,  In  1872,  it  was  with  reference  to 
property  then  situated  in  another  pariah,  and 
against  defendants  residents  of  that  other  par- 
ish. The  trial  judge  looked  upon  the  instant 
suit  as  one  to  set  aside  and  annul  the  Judg- 
ment rendered  by  the  parish  court  of  St 
Martin  pariah  In  1873.  and  the  sale  of  realty 
made  by  the  sheriff  of  Iberia  parish  in  that 
year  in  virtue  of  that  judgment  In  this  be 
was  mistaken.  The  present  suit  has  for  Its 
object  the  partition  of  property  represented 
to  be  still  held  in  undivided  ownership  by 
the  heirs  of  Balthazar  Deculr.  Holding  that 
under  article  60S  of  the  Code  of  Practice,  an 
action  of  nullity  can  only  be  brought  before 
the  court,  or  Its  successor,  which  rendered 
the  judgment  and  that  no  discretion  was 
left  to  him,  since  the  record  disclosed,  pat> 
ent  on  its  face,  a  jurisdiction  other  than  his, 
he  dismissed  the  suit  for  want  of  jurisdic- 
tion, reserving  to  plaintiffs  all  legal  rights 
In  the  proper  forum.  The  ervoi  of  this  rul- 
ing lies  In  the  failure  of  the  judge  to  distin- 
guish between  Judgments  that  may  be  void- 
able and  those  absolutely  void.  As  to  the 
former,  suite  of  nullity  must  be  brought  be- 
fore the  court  which  rendered  the  Judgments. 
As  to  the  latter,  If  a  Judgment  la  absolutely 
null  for  defecte  patent  oh  the  face  ot  the 
proceeding,  the  party  opposing  Ite  effect  as 
to  him  need  ifot  resort  to  a  direct  action  In 
the  court  which  rendered  It  to  secure  ihB 
declaration  of  Its  nullity.  Bledsoe  v.  Brwin, 
83  La.  Ann.  618.  In  that  case  the  court  used 
this  language:  "If  the  charge  of  nullity  of 
Judgment  had  been  coupled  with  a  main  and 
controlling  demand,  the  question  oC^alldltj 
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ot  Judgment  coald  be  inquired  Into  and  de- 
termined by  any  court  having  JurtBdlctlon  of 
that  dem&ad.  which  waa  the  true  or  real  ob- 
ject of  the  suit"  And  It  was  there  held  that, 
In  an  action  to  recover  land  from  one  who 
claims  to  have  acquired  It  under  a  Judgment 
absolutely  null,  it  !•  not  necessary  that  the 
plaintiff  should  even  allude  to  such  Judg- 
ment See,  also,  Clark  t.  Hebert  IS  La.  Ann. 
2T9.  If  a  Judgment  be  an  absolute  nullity, 
this  nuUIty  may  be  invoked  by  any  one 
against  whom  It  Is  Interposed,  at  any  time 
and  anywhere.  This  proposition  is  support- 
ed by  a  long  line  of  decisions,  of  which  the 
following  are  some:  Edwards  v.  Whlted,  29 
La.  Ann.  660;  Alter  v.  Pickett  24  La.  Ann. 
515;  Bernard  t.  VIgaaud,  1  Mart  (N.  B.)  8; 
Qulne  T.  Mayes,  2  Rob.  511;  Williams  t. 
Clark,  11  La.  Ann.  761;  Simpson  t.  Hope,  23 
La.  Ann.  667;  Madden  r.  Tieldlng,  19  La. 
Ann.  506;  Walworth  t.  SteTenson.  24  La. 
Ann.  251;  Conery  v.  Rotchford,  30  La.  Ann. 
692.  If  the  parish  court  of  St  Martin  parish, 
which  rendered  the  Judgment  and  ordered 
the  sale  upon  which  defendants  herein  rely, 
was  without  Jurisdiction  ratlone  materiee  to 
entertain  the  suit  the  Judgment  and  the  sale 
predicated  upon  it  are  absolute  nullities,— 
the  Judgment  never  existed  as  a  Judgment; 
and  this  could  be  taken  advantage  of  by 
plaintiffs  in  the  present  suit  in  the  district 
court  of  Iberia  parish.  They  are  not  driven, 
as  the  court  ruled,  to  a  direct  action  to  an- 
nul In  the  court  of  St  Martin  parish.  Alter 
V.  Pickett,  24  Ann.  515-517;  Edwards  v. 
Edwards,  21  La.  Ann.  611;  Hartman  v.  Rent- 
rope,  Id.  662.  So,  too.  If  a  Judgment  be  ren- 
dered without  citation,  and  when  there  has 
beeu  nothing  deemed  by  the  law  the  equiva- 
lent of  citation  or  appearance,  it  ImportB 
such  an  absolute  nullity  that  any  one  the 
least  Interested  In  opposing  its  effects  may 
have  such  nullity  pronounced;  and  It  may 
be  so  pronounced  by  the  court  having  Juris- 
diction of  the  then  main  demand,  whether 
It  be  the  tribunal  which  rendered  the  void 
Judgment  or  some  other.  Walworth  v.  Ste- 
venson. 24  La.  Ann.  251;  Simpson  v.  Hope, 
23  La.  Ann.  667;  Madden  v.  Fielding.  10  La. 
Ann.  505. 

Here  It  is  urged  by  plaintiffs  that  the  par- 
ish court  of  St  Martin  bad  no  Jurisdiction 
ratlone  materlse  In  the  matter  of  the  Judg- 
ment and  sale  of  property  ordered  In  1873. 
It  Is  insisted  that  the  parish  court  under  the 
constitution  of  1868,  bad  no  Jurisdiction  of  a 
suit  for  partition  of  property  where  the  value 
of  the  property  exceeds  $500;  and  Johnson  v. 
Labatt  25  La.  Ann.  143,  Is  cited  In  support 
of  this.  It  Is  further  Insisted  that  In  mat- 
ters relative  to  the  partition  of  real  property, 
suit  must  be  brought  in  the  parish  where 
the  property  Is  situated;  and  Code  Prac.  art 
165,  is  cited.  Again,  It  Is  urged  that  one  of 
the  heirs,  who  was  a  nonresident  of  the  state 
(now  one  ot  plaintiffs),  was  not  cited  or  rep- 
resented in  that  suit  and  that  others  were 
not  legally  cited,  nor  made  appearance  In 


the  case  the  equivalent  of  citation.  It  la  is- 
.Blsted  that  In  a  suit  for  the  parti tioo.  of  nt- 
cession  property,  all  the  heirs  must  be  made 
parties,  and  where  one  of  the  beizv  is  mt 
made  a  party  the  Judgment  ordering  parti- 
tion Is  nnlL  In  suppwt  of  tlils.  Code  Prac 
art  1024,  Mlguez  v.  Delahoussaye.  25  la. 
Ann.  6S1,  and  Kindrlck's  Htirs  t.  Kindrict 
19  La.  36,  are  cited.  It  Is  further  urged  that 
Singleton,  the  administrator  of  the  snccw- 
slon.  the  partition  of  whose  remaining  pnv- 
erty,  after  payment  of  the  debts,  among  tlx 
heirs  was  the  object  of  the  suit  In  St  Mar- 
tin parish  In  1872  and  1873,  became  the  t/ub- 
chaser  of  part  of  the  property;  and  it  is  ia- 
sisted  that  the  sale,  certainly  as  to  the  prop- 
erty  he  bought  is  a  nullity,  becanae  contn- 
venlng  a  prohibitory  law.  It  la  not  onr  put- 
pose  to  pass  upon  any  of  these  qnestioni 
now.  They  have  not  been  adjudicated  by 
the  court  of  the  first  instance.  The  case 
comes  to  us  practically  dismissed  bj  the  dis- 
trict Judge  upon  an  exception  of  want  of  Ju- 
risdiction. We  hold  there  was  error  In  ibis, 
and  that  the  case  must  be  sent  back.  7e 
bold,  further,  that  the  present  suit  la  <me  for 
partition  of  property,  and  that,  when  de 
fendants  Interpose  a  former  Judgmoit  tnt 
sale  under  it  as  a  shield  of  defense,  plalntiCi 
may  urge  as  against  such  Judgment  the  ei- 
Istence  of  absolute  nullities  rendering  the 
same  void  ati  Initio,  and  are  entitled  to  hare 
the  issue  thus  raised  passed  upon,  and  are 
not  driven  to  bring  an  action  of  nullity  ir 
the  court  of  St  Martin  parish.  All  rights  to 
all  parties  in  reference  to  these  Issues  are  re- 
served. 

For  the  reasons  assigned.  It  Is  ord«^,  ad- 
Judged,  and  decreed  that  the  Judgment  tf 
pealed  from  be  avoided  and  rera-aed,  htsU 
that  this  cause  be  remanded  to  the  court  a 
qua  for  furth^  proceedings  accordias  to  the 
views  herein  expressed  and  the  law;  appel- 
lees to  pay  costs  of  appeal. 

PKOVOSTY.  J.,  takes  no  part. 


a05  La.) 

STATE  T.  DUNN.    (No.  18.884.)! 
(Supreme  Court  of  Louisiana.    Mmj  6^  19(0.1 

CRIinNAI.    LAW  —  CONVICnOH    OF  IdSEW- 
UBANOR-^PBAIr-DISIUSSAU 
The  prosecution  was  for  selling  Ilgrum 
other  than  for  medicinal  and  sacramentai  par- 
poses,  within  limits  stated  in  the  indictment. 

1.  The  right  of  appeal  Is  granted  in  sac!! 
casea  from  a  judsmoit  which  decrees  a  law  on 
conBtitutional.  But  no  law  was  declared  as 
constitutional.  On  the  contrary,  the  court  of 
the  6r3t  instance  maintained  the  indictment  u 
valid,  and  the  sentence  as  legal. 

2.  Defendant  was  prosecuted  for  a  mere  mi* 
demeanor.  The  sentence  does  not  fall  withia 
the  lower  limits  of  the  jurisdiction  of  the  e-s- 

Ereme  court  ^e  appellate  jorisdiction  caim'^ 
e  snbstitnted  for  the  sopervisory  Jnrisdlcticv. 
to  have  asserted  illegal  ptoeeedlogB  n^cwed. 
(SjlIabDS  by  the  Court) 
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Appeal  firom  Jndlcial  district  court,  parlsli 
of  Grant;  W.  F.  Blackman,  Judge. 

J.  B.  Dunn  was  couTlcted  of  an  ill^al 
sale  of  liquors,  and  appeals.  Dlamlssed. 

J.  E.  Dunn,  pro  se.  Walter  Oulon,  Attj. 
Gen.,  and  James  Andrew  Dlst  Atty.  ^^ewlB 
Gulao,  of  counsel),  for  the  Btate, 

BRBAUX,  J.  At  the  October  term  of  the 
dlfltrict  court  for  the  parish  of  Grant  defend- 
ant waa  Indicted  for  eelUng  Intoxicating  llq- 
aora,  other  than  tw  medicinal,  ■dentlflc,  m 
aacramental  purpmes,  within  fire  miles  of 
the  Colfax  high  school.  He  was,  after  trial, 
found  gnlltr,  and  sentenced  to  pay  a  fine  of 
$200,  and  In  default  of  payment  to  be  Im- 
prisoned 60  days. 

On  Motion  to  Dismiss  the  Appeal 

The  atbnney  general  Interposed  a  motion 
to  diamlsa  <m  the  ground  that  this  court  has 
no  Jurisdiction,  for  the  reason  that  no  law  of 
this  state  has  been  declared  unconstitutional 
by  the  i^iurt  of  the  first  Instance;  and,  sec- 
ondly, ttiat  no  fine  exceeding  $300  or  Impris- 
onment exceeding  six  months  has  been  Im- 
posed by  the  district  court;  and  because 
these  propositions  dispose  of  all  the  grounds 
brought  up  on  appeal. 

We  bare  found  that  the  defendant  moved 
In  the  lower  court  to  quash  the  Indictment 
on  the  ground  that  the  statute  be  assails, 
under  which  be  was  tried  and  convicted, 
was  enacted  In  violation  of  article  48  of  the 
constitution,  being  In  conflict  with  its  pro- 
hibitory terms.  It  appears  of  record  that 
tbls  motion  was  referred  to  the  merits  by 
the  presiding  judge.  Defendant,  at  the  time, 
reserved  all  his  rights,  as  we  take  it,  to 
urge  his  grounds  of  defense.  The  record 
does  not  contain  any  reference  to  this  mo- 
tion. If  it  was  overruled,  no  bill  of  excep- 
tions was  reserved,  and  nothing  shows  what 
was  done  with  the  motion.  It  must  have 
baen  overruled;  for  the  case  Is  before  ua  on 
appeal,  as  before  stated,  from  a  sentraice  of 
conviction. 

It  Is  manifest  that  the  court  a  qua  did  not 
decide  that  the  law  defendant  attacked  is 
unconstitutional.  The  textual  provisions  of 
the  constitution  on  the  subject  of  appeal  set 
forth  that  this  court  have  Jurisdiction  In  all 
cases  in  which  the  constitutionality  of  any 
"tax  toll  or  Impost  whatever  or  a  fine  or 
forfeiture  or  a  penalty  imposed  by  a  mu- 
nicipal corporation  shall  be  In  contestation, 
whatever  may  be  the  amount  thereof,  and  to 
all  cases  wherein  an  ordinance  of  a  mnnlcl- 
pal  corporation  or  law  of  this  state  has  been 
declared  nnconstltutloual."  It  Is  very  evi- 
dent that  the  defendant  has  no  right  to  an 
appeal,  under  the  terms  of  the  constitution 
Just  quoted.  No  law  was  declared  unconsti- 
tutional. Defendant  here  is  the  only  one 
complaining  of  the  statute  denouncing  the 
sale  of  Intoxicants  within  the  limits  deetg- 
cated.  He  does  not  seek  to  appeal  from  a 


decree  declaring  Its  uncmurtltatlottality,  but, 
on  the  ccmtrary.  Is  attempting  to  appeal  be- 
cause of  the  lower  court's  refusal  to  decree 
Its  unconstitutionality. 

The  second  ground  urged  for  Its  dismissal 
Is  even  more  fatal  than  the  first.  Defendant 
was  prosecuted  for  a  mere  misdemeanor,  and 
the  sentence  Imposed  is  far  below  the  mini- 
mum Jurisdiction  of  this  court  He  has  not 
been  condonned  to  Imprisonment  exceeding 
six  months,  ma  to  pay  a  fine  enieedlng  9300; 
—essentials  as  relates  to  JuilsdlctloiL  One 
sg^nst  whnn  it  may  be  that  an  unconstl- 
tntlonal  statute  is  brought  to  bear.  In  cases 
of  a  criminal  nature,  has  no  right  to  an  ap- 
peal in  those  cases  not  within  the  Jnrlsdic* 
tlonsl  Umlt  on  appeaL  He  Is  none  the  less 
not  without  runedy,  and  he  may  have  the 
proceeding  reviewed,  but  not  on  appeaL 
The  supervisory  Jurisdiction  provides  ample 
IHt)tectlon  in  all  such  cases.  If  the  defend- 
ant chooses  not  to  avail  himself  of  tiie  right 
be  may  hare  under  the  artlde  of  the  constl- 
.tution  resting  this  court  with  supervisory  Ju- 
risdiction, he  cannot  in  these  cases  be  heard 
on  appeaL  The  dlstlnctl<m  between  supers 
Tisory  Jurisdiction  and  appellate  Jurlsdlcti(»i 
la  d^ned  botii  in  law  and  In  a  number  of  de- 
ciBlimB.  We  must  adhere  to  the  Jurisdiction- 
al lines,  which  are  well  defined.  For  these 
reasons,  tba  vpeol  is  dismissed. 

(105  La.) 

MIRE  V.  TAZOO  &  U.  YAL.  B.  CO. 
(Mo.  13,8&8.> 

(Supreme  Court  ot  LouMana.   Hay  6;  1901.) 

RAILROADS— STOCK  KILLED  ON  TRACK— S7X- 
DENCB-BURDBN  OF  PROOF. 

1.  TTotil  the  enactment  of  statute  No.  70  of 
ISSG.  to  recover  from  a  railroad  corporation  for 
ntock  killed  or  injured  one  bad  to  prove  his  de- 
mands. He  bad  the  onus  of  proof,  and  it  de- 
volved upon  him  to  show  that  the  Injury  was 
the  result  of  defendant's  negligoice.  By  stat- 
ute No.  70  of  1889,  the  onus  of  proof  is  shifted 
from  plaintiff  to  defendant,  and  defendant  must 
sustain  the  material  grounds  raised  in  defense. 

2.  Judged  by  the  statutory  rule  of  evidence. 
It  Is  not  with  sufficient  certainty  shown  tbat 
defendant  is  not  liable. 

3.  Part  of  the  property  was  destroyed  by  de- 
fendant's cars,  without  its  coming  to  the  knowl- 
edge of  its  employes  on  the  train.  The  running 
train  collided  wlUi  one  of  the  aoimals  of  plain- 
tiff at  one  place.  A  little  further  on  it  collidud 
with  another,  and,  possibly,  atlU  further  on 
with  a  third,  of  plaintifE's  animals.  The  dis- 
tance run  (keeping  into  account  the  distance 
that  the  hondtight  threw  Its  light  ahead  of  the 
train)  was  distance  enough  within  which  to 
stop  the  train  before  arriving  at  a  place  where 
a  number  of  mules  were  killed,  for  tlie  value 
of  which  the  court  holds  that  the  defendant  is 
liable.  The  employes  not  having  seen  the  two, 
or  possibly  the  three,  mules  at  all,  It  appears 
reasonably  certain  that  no  timely  action  was 
taken  towards  avoiding  the  killing  of  those  that 
had  huddled  together  at  the  place  where  a  num- 
ber were  killed  or  injured,  and  for  which  de- 
fendant is  held  liable. 

(Syllabus  hr  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Iberville;  Edward  B.  Talbot,  Judge. 
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Action  br  xnodle  lUre  agatatt  Qie  Yasoo 

ft  MlsslsBiiipI  Vall^  Ballroad  Catapanj. 
Judgment  for  plaintiff.  Defaidont  ^^peoUh 
Modified. 

Thomas  J.  Keman,  tot  appellant  L.  D. 
Beale,  for  appellee^ 

BBEAUX.  J.  Plaintiff  clslms  damagea  In 
the  sum  of  ^196  for  UlUng  11  of  her  mules, 
1  horse,  and  Injuring  another  of  her  horsea; 
In  an.  13  bead  killed  and  Injured.  Defend- 
ant's train,  m  its  way  norUi,  on  the  morning 
of  the  ISth  of  NoT^ber.  1880.  at  about  8 
o^clodi:,  was  near  Bayou  Uancbac,  the  dlTld- 
Ing  line  between  the  parishes  of  Bast  Baton 
Bouge  and  Iberrllle.  Plaintiff  had  about  00 
head  of  live  wtocik  In  all.  They,  in  the  night 
made  tiielr  escape  from  the  lot  In  which  ft 
was  customary  to  confine  and  aecure  them 
undtf  \o(3l.  They  passed  from  East  Baton 
Bouge  over  the  bridge  on  the  Bayou  Man- 
chac  Into  the  parish  of  Iberrllle,  <mto  a 
nti^bor*a  plantation,  over  which  the  rail* 
road  nms.  There  is  a  raUroad  spur  below, 
the  Manctaac  Bridge  at  a  distance  of  about 
975  feet  from  that  bridge.  The  first  mvia, 
after  the  coUlalon,  was  found  about  1,400  feet 
below  the  bridge.  We  judge  that  the  second 
mule  vraa  struck  at  about  800  feet  nearer  the 
tnidge,  and  the  third  about  62S  from  the 
bridge.  The  locomottve  engines  in  chaise 
of  the  train  testified  that  directly  aftor  he 
had  passed  Manchac  switch  about  100  feet, 
he  saw  a  number  of  mules  ahead  In  the  cen- 
i&  and  on  both  sides  of  the  track.  He  Im- 
mediately shut  off  the  steam,  applied  the  air 
brake;  opened  the  sand  lever,  and  the  flto<^ 
alarm  was  sounded.  After  he  had  seen  the 
stock,  the  engine  ran  about  90  feet  when  it 
struck  two  mules;  just  before  arrivtaig  at  the 
loidge  one  or  two  m<»re  were  struck;  and  at 
thef  bridge  they  huddled  together  on  each 
side,  when  a  nuuAer  were  struck  and  killed 
or  injured.  The  train  consisted  of  18  load- 
ed freight  cars,  tendw,  and  caboose.  The 
testimony  disclosed  that  this  train  was  stop- 
ped about  60  or  00  feet  beyond  the  bridge 
In  question.  At  the  time  of  the  colUsloa  the 
train  was  moving  at  the  usual  rate  of  speed; 
that  Is,  about  18  or  20  miles  an  hour.  To 
the  .following*  quesUou,  propounded  to  the 
fireman:  "Had  you  been  looking  out  before 
you  got  to  the  switch?"  he  replied:  "I  had 
just  finished  putting  the  coal  on  the  fire.  I 
could  not  see  as  well  as  If  I  had  my  head 
out  Instead  of  putting  coal  on  the  fire."  We 
will  not  summarize  the  testimony  at  great 
length  at  this  time,  as  we  will  have  occasion 
later  in  our  opinion  to  refer  to  the  facts  as 
shown  by  the  evidence.  The  Judge  of  the 
district  court  In  an  elaborately  prepared 
opinion,  arrived  at  the  conclusion  that  the 
defendant  was  liable,  and  pronounced  Judg- 
ment for  the  plaintiff,  condemning  the  de- 
fendant to  pay  the  sum  of  $2,195,  with  legal 
Interest  from  judicial  demand.  From  this 
Judgment  defendant  appeals. 

We  have  found,  as  urged  by  the  defen<t 


ant  that  the  train  waa  wdl  equipped,  and 
the  brake  syston  In  good  order.  No  coai* 
plaint  on  the  ground  of  In^deo^  of  the 
train  and  ^n>il&ncea  finds  aupport  In  the  evl- 
dmce.  The  sole  question  la  wheUier  the  «- 
gineer  and  fireman  should  have  seen  the^e 
animals  before  they  did  see  them.  This  Is 
the  Important  Issue.  The  oigineer  and  the 
fireman  testis  that  It  was  daric  and  fogg;. 
Plaintiff's  witnesaea  not  wly  swear  that 
there  was  no  fog,  but  say  that  tbe  atmo- 
i^here  vaa  not  even  murky.  Some  of  them 
say,  howevH,  that  the  night  was  dark.  Tbe 
number  of  plaintiff's  witnesses  who  teatlCed 
regarding  the  weather  was  larger  tlian  thux 
of  defendant  This  sbonU  not  be  a  contnd- 
llng  consideration,  unless,  as  in  tills  case,  it 
Is  consistcait  with  the  other  facts  and  drcun:- 
stances.  The  judge  of  tbe  district  ooon. 
who  heard  the  witnesses  on  ttala  and  other 
points,  says  that  the  preponderance  Is  en- 
tirely with  the  plaintiff.  W^  wbo  do  not 
know  these  witnesses,  are  inclined,  after  a 
study  of  their  evidence,  as  relates  to  iti 
weight,  to  a  similar  view.  The  lattw  woe 
(m  the  ground  a  fe^  minutes  aftw  the  altd- 
doit  where  they  remained  for  aome  thn^ 
while  defendant's  train  remained  only  a  few 
minutes.  They  (E^lntiira  witnesses)  saw 
where  the  animals  bad  be^  tiicown,  and  the 
Imprint  of  their  atruggle  where  they  tdL 
They  could  measure  distancea,  and  fix  upwi 
the  place  the  atock  was  Ulled  or  disaUel 
The  first  aMmal  was  struck  about  1,400  feet 
from  the  place  where  the  last  ^"'"ral  wai 
struck.  The  testimony  Informs  ns  that  the 
distance  wltUn  which  it  Is  possible  to  stop 
a  train  of  the  number  of  can  loaded  as  theie 
were  is  about  860  feet  Beyond  qnescUw. 
the  trainmen  should  have  sem  the  first  mule 
sti-uck  160  feet  or  200  feet  before  it  was 
struck.  They  should  have  serai  Hie  second 
and  third  befcwe  they  were  struck.  Th^ 
passed  and  threw  them  off  without  knowfnf 
it  Although  the  night  may  have  beoi  un- 
usually dark,  and  the  place  also,  because  ot 
canebrakee  near  the  track,  yet  It  Is  obTi3U9 
that  the  headlight  of  the  train  threw  light  la 
front  a  sufficient  distance  to  rend^  It  pos- 
sible to  see  a  mule  or  horse  on  or  near  the 
track  some  feet  btfore  coming  to  it  Had 
the  defendant's  employes  on  the  train  seen 
the  first  mnle  killed  within  the  scope  of  tht 
headlight  In  all  likelihood  the  result  woold 
have  been  different  Had  they  seen  the  sec> 
end  mule  struck,  or  the  third,  the  applicatlo!i 
of  the  broke  at  the  moment  would  have  bro- 
ken its  force,  and  stopped  It  In  time  to  avoiil 
the  accldrat  at  or  on  the  bridge.  Tbe  de- 
fense urges  that  the  first  animal  strtHi 
standing  on  the  left  of  the  tradt.  that  It  was 
of  a  dark  color,  and  that  the  engineer  cou!-^ 
not  see  It  from  bis  position  at  the  right  of 
the  engine.  Granted.  What  about  the  eei^ 
ond  and  third  mules?  Why  were  they  not 
seen?  We  have  not  found  that  these  ques- 
tions are  satisfactorily  answered  by  the  tes- 
Umouy.  Attempts  at  explanation  Uiat  are 
Digitized  by  LaOOglc 
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not  dear  and  coaTiucIng  will  not  Bufflce. 

'X'b.e  eyes  of  a  railroad  must  be  more  pene* 
"trating  than  tboae  by  which  ordinary  enter- 
vrlses  are  guided.   The  rapid  and  frequently 
dangerous  modes  of  transportation  reqnhre 
vlsilauce  at  all  times.   The  onus  of  proof 
'was  with  the  defendant    It  derolred  upon  it 
primarily  to  sustain  the  defense  that  the 
"killing  or  injury  was  not  the  result  of  fault 
or  carelessness  on  its  part  ot  the  negligent 
or  indifferent  running  or  management  of 
-their  locomotive  or  train."    Statute  No.  70  of 
188U.   Judged  by  this  law,  the  defense  has 
not  made  out  Its  case  In  bo  far  as  relates  to 
the  number  of  animals  killed  while  huddled 
together  at  the  bridge.    It  has  not  satisfied 
ua  that  proper  vigilance  was  exerted  during 
the  run  which  resulted  In  killing  three  of  the 
number.   As  to  these  three,  In  view  of  the 
fact  that  it  may  be  that  it  would  not  have 
been  possible  to  stop  in  time,  we  do  not 
tblnk  that  the  defendant  is  liable,  but  as  to 
the  others  we  are  convinced  that  they  are. 
If  account  be  taken  of  the  cited  statute.  The 
decision  in  Day  v.  Ballroad  Co.,  35  La.  Ann. 
694,  was  pronounced  several  years  before  the 
enactment  of  the  statute  just  cited.  Under 
laws  which  did  not  cast  the  burden  of  proof 
on  the  defendant,  and  did  not  raise  presump- 
tions of  negligence,  the  court,  in  the  cited 
case,  reviewing  the  facts,  said  that  the  mulea 
were  found  at  a  distance  one  from  the  other 
of  800  feet,  that  the  failure  of  the  engineer 
to  stop  his  train  after  having  struck  the  first 
mule  is  gross  negligence,  and  condemned  the 
defendant  to  pay  the  value  of  all  the  animals 
killed.   We,  deeiring  to  be  on  the  safe  side, 
even  under  the  cited  statute,  arrive  at  the 
opinion  that  the  defendant  is  not  liable  for 
the  three  killed  as  before  mentioned,  but 
that  it  was  negligent  to  kill  others  Immedi- 
ately after  these  three,  which  should  have 
served  to  vigilant  eyes  as  a  warning  to  stop, 
and  that  the  stop  would  have  resulted  in  not 
committing  further  damages  than  in  killing' 
the  three. '  In  the  cited  case  the  court  held 
that  the  act  was  grossly  and  culpably  negli- 
gent   Here  It  was  at  least  "Indifferent  run- 
ning "  (words  of  the  statute  cited  supra). 
If  the  employes  of  defendant  were  sufficient- 
ly energetic,  it  is  not  made  evident  by  the 
testimony.    Defendant's  testimony,  contra- 
dicted, as  it  is,  by  plalntUTs  witnesses,  on 
material  points,  has  not  resulted  In  rebutting 
the  presumption  the  statute  creates  when  ac- 
cidents happen  to  live  stock.    In  leaving  this 
subject,  we  will  add  that  the  animals,  as 
well  as  the  owner,  are  entitled  to  a  timely 
warning  of  danger. 

It  remains  for  us  to  determine  the  amount 
for  which  the  defendant  !s  liable.  A  witness, 
who  had  the  opportunity  of  Judging  as  to  the 
value  of  these  animals,  said  that  he  estimated 
their  average  value  at  $180.  Defendant  as 
relates  to  amount  is^  therefore,  charged  with 
the  value  of  eight  mules  at  $180  each,  mak- 
ing fl,440,  with  the  value  of  one  horae  at 
9100,  and  with  the  Injury  to  one  bona  at 


$00;  making  a' total  of  $1,650.  It  la  therefore 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  is  amended  by  reducing 
the  amount  from  |2,10C  to  $1,G50,  and,  after 
reducing  the  amount  as  just  stated,  the 
judgment  is  affiimed,  with  legal  Interest  al- 
lowed on  the  last-mentioned  amount  from 
date  as  stated  in  the  judgment  amended. 
The  costs  of  appeal  are  taxed  to  appellee. 

a05  La.) 
STATE  T.  HAYES.   (No.  13,927.) 
(Supreme  Court  of  Lomsiana.   May  20,  1901.) 
BIGAMY— INDIOTMBNT— DESCRIPTION  OF  OF- 
FB1N8B— eUFFICIBMOT. 

1.  The  word  "bigamy,"  as  inserted  in  the 
statute  of  1898,  comoletely  denounces  an  of- 
fense. It  is  universally  understood,  and  a  de- 
scription ot  tiie  offttue  of  bigamy  would  not 
ezpreai  more  than  the  word  itself. 

2.  An  indictment  against  one  for  having  com- 
mitted that  offense  is  not  Invalid  on  the  ground 
that  It  should  have  charged  the  crime  strictly 
in  the  laaguage  of  the  statute. 

S.  The  oftense  is  atatntory.  There,  are  no 
forms  at  common  law  to  be  followed  as  adopt- 
ed by  the  statute  of  1806.  The  ofFense  may 
be  described  In  the  indictment  as  understood, 
and  it  will  be  valid  if  the  description  conveys 
all  that  is  meant  by  the  one  word  "bigamy." 

4.  An  indictment  is  valid  when  the  ofEense  la 
charged  in  words  equivalent  in  meaning  to 
those  in  the  statute. 

(Syllaboa  by  the  Coort) 

Appeal  from  judicial  dlatrict  court,  parish 
of  Sabine;  John  Bachman  Lee,  Judge. 
Charles  Hayes  was  convicted  of  bigamy, 

and  appeals.  Affirmed. 

Thomas  C.  Armstrong  and  Thomas  O.  Mc- 
Michael.  for  appellant.  Walter  Gulon,  Atty. 
Gen,,  and  Amos  L.  Ponder,  Dlst  Atty.  (Lewis 
Qulon,  of  counsel),  for  tSa  State, 

BKEAUX,  J,  From  a  sentence  condemn- 
ing him  to  be  imprisoned  In  the  state  peni- 
tentiary for  a  period  of  one  year  for  bigamy 
the  defendant  appeals.  The  grounds  upon 
i  which  be  seeks  to  have  the  verdict  and  sen- 
tence reversed  are  that  the  informatltm  de- 
scribes no  offense  known  to  the  criminal  stat- 
utes of  Louisiana;  that  Act  No.  93  of  1888 
is  void,  because.  In  drafting  the  bill  denoun- 
cing bigamy,  no  attempt  was  made  to  define 
that  ofTense.  In  the  alternative,  the  defend- 
ant urges,  if  Act  No.  93  of  1898  be  held  valid, 
then  that  the  indictment  Is  Invalid  and  void, 
because  It  describes  the  offense  denounced 
In  section  800  of  the  Revised  Statutes,  and 
that  this  last  statute  does  not  terms,  de- 
nounce bigamy.  In  addition,  defendant's 
counsel  argue  that  the  article  of  the  Revised 
Statutes  cited  has  been  repealed  by  Act  No. 
93  of  1898.  The  statute  just  cited  sets  out 
that  "any  person  who  shall  be  convicted  of 
the  crime  of  bigamy  In  this  state  shall  be 
imprisoned  at  hard  labor  In  the  state  peni- 
tentiary for  a  period  of  not  more  than  five 
years  nor  less  than  <me  year."  The  com- 
plaint of  the  defendant  la  particularly  direct- 
ed against  the  language  used  in  the  lodlct- 
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ment,  setting  forth  that  he  was  married,  and 
while  married,  undlrorced,  feloniously,  know- 
lngl7,  and  unlawfully  did  marry  one  named 
in  the  indictment  The  ground  of  objection 
Is  that  the  Indictment  Is  not  responsive  to 
the  cited  statute.  The  offense  "bigamy"  Is 
not  eo  nomine  In  the  Indictment.  The  close 
pleader  would  not,  perhaps,  have  omitted  the 
word.  But  It  has  been  repeatedly  held  that 
an  Indictment  Is  not  defective  and  Illegal  If 
the  offense  Is  charged  In  words  of  eqnlvalent 
Import  to  those  used  In  the  statute  denoun- 
cing the  offense  for  which  the  defendant  Is 
prosecuted.  Words  of  equivalent  meaning 
may  be  substituted  for  the  words  of  the 
statute.  State  v.  Brown,  41  La.  Ann.  345, 
8  South.  541.  The  one  who  contracts  a  sec- 
ond marriage  before  the  dissolution  of  the 
first  Is  guilty  of  bigamy.  This  Is  the  writ- 
ten law,  whether  expressed  by  the  word 
"bigamy,"  of  well-known  meaning,  or  wheth- 
er defined  as  above,  or  as  in  the  Indictment 
attacked  by  the  defendant  It  is  clear  enough 
that  the  defendant  was  charged  with  having 
committed  the  crime  of  "bigamy."  The  de- 
scription given  Is  a  complete  equivalent  to 
the  word.  The  offense  Is  legally  described 
by  a  definition  which  is  more  complete,  if 
possible,  than  the  word  used  In  the  statute. 

Defendant  In  the  second  place,  attacks 
as  null  and  void  Act  No.  03  of  1898,  under 
which  he  was  prosecuted.  His  grounds  of 
attack  are  that  the  statute  denounces  the 
liTime  of  bigamy  eo  nomine,  without  defin- 
ing that  ofFense;  that  It  was  unknown  to 
the  common  law  In  1805,  at  the  time  of  the 
adoption  of  that  system  In  this  state.  True, 
as  contended  by  the  defendant  the  crime 
of  "bigamy"  is  not  particularly  defined  by 
the  statute  of  1S98.  It  remains,  however, 
that  the  word  has  a  meaning  not  to  be  mis- 
understood wherever  the  English  language 
is  spoken.  It  Is  so  well  understood  that  it 
requires  no  definition.  It  In  itself,  denoun- 
ces an  offense.  If  a  definition  of  the  word 
had  been  inserted,  it  would  only  have  Incum- 
bered the  statute,  and  would  not  have  as- 
slated  the  reader  in  discovering  the  meaning, 
which  every  reader  knows  very  well.  In 
State  T.  Smith,  30  La.  Ann.  846,  the  crime 
charged  had  not  been  defined  at  common  law. 
The  one  word  used  did  not  convey  a  "world- 
wide definition  of  the  term."  It  had  not  Hke 
murder,  a  fi.xed  and  definite  meaning  every- 
where, or  like  other  acts  having  the  same 
meaning  wherever  It  is  understood  at  aU. 
There  are  offenses  denounced  eo  nomine  by 
statute,  and  wherever  the  word  clearly  con- 
vc.rs  the  lej.'islatire  luteut  >nd  is  universally 
understood,  they  have  been  sustained  as  legal 
and  valid.  While  a  different  view  has  be^ 
taken  when,  as  in  the  cited  case,  the  word 
used  conveys  an  uncertain  meaning,  or  is  so 
broad  and  comprehensive  as  to  render  the 
statute  uncertain  and  faulty,  nothing  of  the 
sort  suggests  Itself  here,  and  we.  In  conse- 
quence, are  unwilling  to  annul  and  set  aside 
the  Btatoto 


We  readily  agree  wltii  counsel  for  the 
defendant,  that  the  crime  of  blffamy  was 
unknown  to  the  common  law  at  the'  time  of 
Its  adoption  in  this  8tat&  The  offenae  Is 
statutory,  and  for  that  reason  the  commoD- 
law  definitions  are  not  to  be  thought  ot  in 
drafting  an  indictment  or  infonnatloii.  It 
should,  however,  t>e  denounced  in  the  lan- 
guage of  the  statute,  or  in  language  in  every 
other  way  at  least  eqnlvalent  in  meaning. 
From  our  point  of  view  regarding  the  stat- 
ute of  1808,  we  do  not  deem  it  necessary  to 
pass  tq>on  the  question  of  r^)^l  vel  non  of 
section  800  of  the  Revised  Statutes.  Wheth- 
er this  section  is  repealed  or  not  we  hold 
that  the  indlctm^t  is  l^al,  under  the  statute 
bited.  Natural  and  irasitive  law  has  pro- 
nounced against  bigamy.  The  gravamen  of 
the  Indictment  brings  the  second  marriage 
charged  to  have  been  contracted  under  the 
ban  of  the  statute.  It  only  remains  for  us 
to  affirm  the  sentence  and  judgmoit  For 
the  reasons  assigned,  the  sentence  and  Judg- 
ment appealed  from  are  affirmed. 

(106  La,) 

HAVANA  AMBBiaVN  CO.  T.  BOARD  OF 

A8SBSS0BS  et  aL   (No.  lS,e8&)i 
(Supreme  Goart  of  Loirislana.   April  1,  1901.) 

APPBAL— DISmSSLAL-TAXATION— BZmiPTIOXS 
—REIMBURSEMENT. 

1.  An  appeal  will  not  be  dismissed,  under 
Code  Frac.  art  897^  for  failure  of  the  vpel- 
lant  to  file  an  assignment  ot  errors,  where  the 
transcript  is  duly  certified  as  containing  all  the 
testimony  adduced,  and  the  grounds  for  rever- 
sal relied  on  are  apparent  nptn  the  face  of  the 
record. 

2.  The  exemption  accorded  to  manafactorers 
under  article  207  of  the  constitation  of  1S70. 
as  extended  by  the  amendment  proposed  by 
joint  resolution  No.  92  of  1886,  became  opera- 
tive upon  the  adoption  of  that  constitution,  pri- 
or to  January  1,  1880,  and  coatiaued  in  force 
for  20  years. 

3.  If  any  taxpaytf  entitled  to  snch  exemption 
paid  the  tax  of  1880,  he  has  a  claim  for  re- 
imbursement but  anck  payment  does  not  as- 
thorize  the  extension  of  the  period:  of  tht  ex- 
emption as  fixed  by  the  coostftatioa. 

(ByllabuB  by  the  Court.) 

Aiqieal  from  civil  district  court  parish  of 
Orleans;  Thomas  G.  W.  Ellis,  Judge. 

Action  by  the  Havana  American  Company 
against  the  board  of  assesscHs  and  others. 
Judgment  for  plaintiff,  and  defoidants  ap- 
peal. Reversed. 

Edward  K.  Skinner,  for  appellant  board  of 
assessors.  .Francis  C.  Zacharie.  t<x  appel- 
lant state  tax  collector.  Dinkelspid  &  Hart 
(Edward  Dlnkelsplel,  of  connse^,  tor  appd- 

lee. 

HONROE,  J.  Plaintiff  sued  In  the  district 
court  to  annnl  an  assessment  npoa  merdian- 
dise  and  machinery  for  stete  and  lAty  taxes 
for  the  year  1900,  upon  the  ttrflowlng  gnmnds, 
as  stated  lo  its  petition,  to  wtt:  *miat  xm6er 
the  coDStituUuL  of  1879,  as  amended  In  ISStt, 
by  virtue  of  joint  resolution  No.  92  of  ISSfl; 

■RahMrins  «uM  Mar  t,  UU. 
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said  property  was  exempted  froin  taxation  i 
for  a  pedod  of  twenty  years;  that  tlie  first 
year  in  which  said  exemption  was  made  was 
tbe  year  1S81,  the  taxes  for  1680  having  been 
paid  on  said  propeity;  that  therefore  said 
exemption  does  not  expire  until  the  year 
1900,  inclusive,  only  after  which  date  can 
property  exempted,  because  used  for  manu- 
facturing pm-poses,  from  municipal  taxation, 
be  assessed  for  state  taxes;  that  petitioner 
made  due  demand  upon  said  board  of  as- 
sessors to  erase  said  null  and  Toid  assess- 
ment, without  avail;  that  petitioner  Is  en- 
titled to  the  cancellation  of  said  taxes  for  the 
reasons  above  stated/'  The  case,  as  against 
the  city  of  New  Orleans,  was  discontinued, 
but  Judgmait  b7  default  was  entered  and 
confirmed  against  the  board  of  assessors  and 
the  state  tax  collector  with  respect  to  the 
state  tax,  and  those  defendants  bare  ap- 
pealed. 

When  the  case  was  called  for  argument, 
tbe  counsel  for  the  plaintiff  suggested  that 
the  appeal  should  be  dismissed,  under  article 
897,  Code  Prac.,  because  of  the  failure  of  the 
appeUants  to  file  an  assignment  of  errors. 
Tbe  transcript  Is  certified  by  the  clei^  as 
containing  all  the  evidence  adduced  on  the 
trial,  and  the  grounds  upon  which  the  de- 
foidants  rely  for  a  reversal  of  the  Judgment 
are  apparent  upon  the  face  of  the  record. 
It  has  been  held  that  article  807  of  the  Code 
of  Practice  does  not  apply  in  such  a  case. 
Nott  Y.  Erander,  14  La.  3T0;  Waters  t.  Bris- 
coe, 11  La.  Ann.  630;  Bossier  v.  Carradlne, 
18  La.  Ann.  261;  Keller  t.  Judson.  18  La. 
Ann.  282;  State  v.  Glffln,  15  La.  Ann.  420. 

On  the  merits,  the  propoeltlon  of  the  learn- 
ed counsel  is  that  the  property  in  question, 
being  capital  and  machinery  used  in  the 
manufacture  of  articles  of  wood,  in  a  factory 
employing  not  less  than  five  hands,  was  ex- 
empted from  taxation,  imder  article  207  of 
the  constitution  of  1S79,  and  the  amendment 
thereto,  as  set  forth  in  Act  No.  92  of  1886, 
for  a  period  of  20  years,  and  that  the  20 
years  did  not  expire  until  the  end  of  the  year 
1900,  fen:  the  reason  that  said  exemption  did 
not  become  operative  until  1881.  The  con- 
vention which  adopted  the  constUtution  of 
1879  met  upon  April  Ist,  and  adjourned  upon 
July  23d  of  that  year.  By  article  262  of 
said  constitution,  provision  was  made  that 
it  should  be  ordained  and  established  from 
and  after  the  last  Monday  In  December, 
1870;  and  It  was  so  ordained  and  estab- 
lished, and  the  general  assembly  elected 
under  Its  authority  convened  upon  the  12th 
day  of  January,  18S0.  The  exemption  there- 
fore became  operative  upon  or  before  the 
1st  day  of  January,  1880,  and,  if  the  plaintiff 
paid  taxes  for  tiiat  year,  it  may  have  a 
claim  against  tbe  state  for  reimbursement; 
but  it  does  not  follow  that  "the  exemption 
of  twenty  years  from  the  adoption  of  the 


constltutl<»i  of  1S79,"  as  granted  by  the 
amendment  of  1886,  is  therefore  to  be  ex- 
tended BO  as  to  include  21  years. 

For  these  reasons,  ft  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and  that 
the  demand  of  tbe  plaintiff  be  rejected,  and 
Its  suit  diemiased,  at  its  <»sts  In  both  courts. 

PROVOSTY,  J.,  takes  no  part;  this  case 
having  been  submitted  prior  to  hla  taking 
bis  seat  on  this  ben^. 


aOB  La.) 

HBBNSnBIM  et  sL  t.  BOARD  OF  AS- 
SBSSOBS  et  ml.  (No.  13,680.)i 

(Supreme  Court  of  Louisiana.   April  1,  1901.) 

APPBAIj-OISHIBSAI^AXATION— BZSUPTIONfl 
— RaiHBURSBIIBNT. 

1.  An  appeal  will  not  be  dismissed,  under 
Code  Prac.  art.  807.  for  failore  of  the  appellant 
to  file  an  assignment  of  errors,  where  the  tran- 
script is  duly  certified  as  containing  all  the  tes- 
timony adduced,  and  the  grounds  for  reversal 
relied  on  are  apparent  upon  the  face  of  the  rec- 
ord. 

2.  The  exemption  accorded  to  mannfacturers, 
under  article  207  of  the  constitution  of  1879,  as 
extended  by  the  amendment  proposed  by  Joint 
resolution  No.  of  1886,  became  operative  up- 
on the  adoption  of  that  constitution,  prior  to 
January  1,  1880,  and  continued  In  force  for  20 
years. 

3.  If  any  tnxpayer  entitled  to  such  exemp- 
tioa  paid  the  tax  of  1880,  he  has  a  claim  for 
reimbursement,  but  such  payment  does  not  au- 
thorize the  extension  of  the  period  of  the  ex- 
emption as  find  by  the  constitution. 

(Syllabus  by  the  Ocnirt) 

Appeal  from  civil  district  court,  parlsb  of 
Orleans;  John  St  Paul,  Judge. 

Action  by  S.  Hemsheim  Bros.  &  Co.  against 
the  board  of  assessors  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

Francis  C.  Zacharle,  for  appellant  state 
tax  collector.  Edward  K.  Skinner,  for  ap- 
pellant board  of  assessors.  Dinkelsplel  & 
Hart  (Edward  Dinkelsplel,  of  counsel),  for 
appellee;. 

MONBOB,  J.  Hie  facts  and  tbe  law  of 
this  case  are  the  same  as  In  the  case  ot  Ha> 
Tana  American  Go.  t.  Board  of  Assessors 
(this  day  decided)  29  South.  938.  For  the 
reasons  ass^ed  In  tiiat  case,  therefore.  It  is 
ordered,  adjudged,  and  decreed  that  tbe 
Judgment  ^pealed  from  ber^  be  annulled, 
avoided,  and  reversed,  and  that  the  demand 
of  the  plaintiff  be  r^ected  at  its  costs  In 
both  courts. 

PROVOSTY,  J.,  takes  no  part;  this  case 
having  been  submitted  prior  to  his  taking  bis 

seat  on  this  bench. 

>  Rehearing  OaBled  Uv  8,  UOL 
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8TATB  ex  rel.  HOUN  v.  BAKER,  Judge, 

etol.   (No.  13.921.) 
(Snpreme  Court  of  Loaiiiana.    Mar  6,  1001.) 

MUNICIPAL  ORDINANCE— PUBLIC  NUISAKOB^ 
EVIDBNCE— SUCCESSIVE  OPFENSES. 

1.  Wbere,  by  an  ordinance  the  city  of  New 
Orieans,  the  doins  of  s  certain  act  is  protiibited 
as  a  public  nniaance,  and  Tiolation  of  the  ordi- 
nance made  puoishable  by  fine  or  imprison- 
ment, and  each  dqy's  continuance  of  the  nui- 
sance is  made  a  separate  otTense,  a  party  con- 
victed by  a  recorder  upon  separate  and  distinct 
and  successive  charges  for  violation  on  succes- 
sive days  of  the  ordmance,  and  Bep&rately  sen- 
tenced upon  each  charge,  cannot,  by  certiorari, 
have  the  sentences  set  aside  as  being  an  illegal 
division  into  different  offenses  of  a  single  of- 
fense, where  in  none  of  the  complaints  is  the 
party  charged  with  more  than  oae  day's  infrac- 
tion of  the  ordinance. 

■2.  The  fact  that  evidence  of  the  conviction 
of  the  accused  of  a  prior  and  similar  offense  has 
been  permitted  to  be  introduced  in  evidence  on 
his  trial  for  the  later  offense,  and  has  served  as 
a  "makeweigbt"  in  the  determination  of  the  lat- 
er charge,  does  not  justify  the  claim  that  the 
party  has  been  found  guilty  and  punished  a  sec- 
ond time  for  the  original  offense,  where  other 
evidence  has  been  introduced  in  support  of  the 
later  cha^,  and  the  evidence  of  the  prior  con- 
viction has  beai  introduced  by  way  of  corrob* 
oration. 
(Syllabns  by  the  Oaart) 

Application  by  the  state,  on  the  relatira 
of  Louisa  Hohn,  for  writs  of  certiorari  and 
prohibition  against  Joshua  6.  Baker,  Judge 
of  the  criminal  district  court,  and  James 
Hngbea,  recorder  of  the  First  retwrdw'a 
court  of  the  city  of  New  Orleans.  Writs  de- 
nied. 

Charles  H.  Osterberger,  tor  relatrlx.  M. 
DracoB  Dlmltry,  Asst.  City  Atty.,  and  Sam- 
uel L.  Gllmore,  City  Atty.,  for  respondents. 

NICHOLLS,  C.  J.  Relatrlx  alleged  that 
she  was  accused  of  having  violated  Ordi- 
nance No.  13,032,  as  amended  by  Ordinance 
No.  13,4S5,  C.  S.,  relative  to  keepers  of  as- 
signation houses;  that  on  the  10th  day  of 
December.  1900,  she  was  charged  upon  In- 
formation received  with  having  violated  said 
ordinance  as  amended  on  the  1st  day  of  De- 
cember, 1900;  that,  before  a  hearing  was 
accorded  her,  upon  the  aforesaid  ordinance 
and  amended  ordinance  she  was  additionally 
charged  upon  Information  received  with  hav- 
ing violated  said  ordinance  relative  to  keep- 
ing an  immoral  bouse  from  day  to  day  up  to 
and  Including  the  26th  day  of  December, 
1900,  the  day  on  whieti  a  hearing  was  grant- 
ed, until  13  charges  had  been  preferred 
against  her  for  the  alleged  violation  there<^ 
on  as  many  different  days;  that  on  the  day 
of  trial  it  was  agreed  that  all  of  the  aforesaid 
charges  should  be  consolidated;  that  upon 
the  trial  thereof,  and  notwithstanding  that 
no  evidence  was  adduced  against  relatrlx 
other  than  that  of  previous  bad  reputation 
and  former  guilt,  the  recorder  of  the  First 
recorder's  court  of  New  Orleans  did  wrong- 
fully and  illegally  pronounce  relatrix  guilty 
ol  conducting  an  Immoral  bouse  In  violation 


of  said  ordinance,  and  sentence  her  to  pay 
fines  under  the  several  charges,  aggregating 
and,  in  default  of  payment,  to  Impris- 
onment in  the  parish  prison  exceeding  six 
months;  that  the  record  discloses  the  fact 
that  relatrlx  was  charged  with  having  vio- 
lated said  ordinance  within  the  time  allowed 
her  to  vacate  and  before  the  expiration  of 
the  five-days  delay  allowed  under  the  ordi- 
nance; tliat  the  record  discloses  tbe  fact  that 
relatrix  owns  the  property  In  questloa,  and 
uses  it  as  her  home;  that  the  record  dis- 
closes also  the  fact  that  there  is  not  a  scin- 
tilla of  evidence  thereon  showing  that  she 
kept  an  Immoral  house  on  tbe  days  mention- 
ed in  the  several  affidavits,  or  that  she  con- 
ducted an  immoral  house  since  receiving  the 
notice  from  the  mayor  that  her  house  was 
used  for  Immoral  purposes;  that  the  record 
discloses  also  that  the  testimony  upon  which 
the  recorder  relied  as  establishing  the  guilt 
of  relatrlx  refers  to  alleged  vlolatlona  of  the 
ordinances  long  since  past,  and  for  which  al- 
leged violations  relatrlx  paid  the  penalty 
shortly  after  the  commission;  that  a  convic- 
tion under  such  circumstances  operates  as  a 
dual  punishment  for  the  same  offense.  In 
violation  of  the  law  for  such  cases  made  and 
provided;  that  relatrix  applied  for  and  was 
granted  a  suspensive  appeal  from  said  Ille- 
gal sentence,  returnable  to  the  criminal  dis- 
trict court  for  the  parish  of  Orleans;  that 
said  appeal  was  allotted  to  section  A  of  said 
court;  that  the  judge  of  tbe  said  court, 
through  error  of  law  and  a  disinclination  to 
disturb  the  findings  of  the  reoord^,  affirmed 
the  sentences  of  the  recorder;  that  the  opin- 
ion affirming  the  sentences  discloses  the  fact 
that  the  judge  of  said  criminal  district  court 
considered  and  gave  weight  to  the  testlmcmy 
of  a  witness,  the  only  one  who  testified  to 
the  immoral  use  of  the  house,  and  who  stat- 
ed that  10  months  ago  the  house  was  so  used 
by  her,  for  which  alleged  infraction  relatrix 
had  already  paid  the  penalty,  as  disclosed  by 
the  record;  that  the  conviction  thereunder 
was  equivalent  to  a  dual  punishment  for  an 
alleged  Infraction,  and  violated  the  constitu- 
tional rights  of  relatrlx,  which  guaranties 
her  against  being  punished  twice  for  the 
same  offense;  that  this  muItipUcl^  of  char- 
ges and  a  conviction  thereunder,  in  the  ab- 
sence of  any  evidence  other  than  that  of 
previous  bad  reputation  and  former  guilt,  al- 
though affirmed  on  appeal,  operates  as  a  di- 
vestiture of  the  libera  and  property  of  re- 
latrix without  due  process  of  law;  that  it 
was  necessary  In  the  premises,  for  the  pro- 
tection of  the  liberty  and  prop^y  of  rela- 
trlx, and  to  insure  the  observance  of  the 
true  principles  of  law  applicable  thereto,  that 
a  writ  of  certiorari  do  Issue,  returnable  ac- 
cording to  law,  directed  to  the  Judge  of  the 
criminal  district  court  (section  A)  for  the 
parish  of  Orleans;  that  it  was  also  neces- 
sary that  a  writ  of  prohibition  issue  directed 
to  the  recorder  of  the  First  recorder's  court 
restraining  him  from  further  proceedings 
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herein  nntU  farther  orders.  In  view  of  the 
premises, -said  orders  and  writs  were  prayed' 
for.  The  Judge  and  the  recorder  were  or- 
dered to  show  cause  why  the  writs  prayed 
for  should  not  issue,  and  the  Judge  of  tbe 
crlmliul  district  court  was  ordered  to  send 
up  a  certified  copy  of  the  proceedings  had  be- 
fore him  In  the  consolidated  cases  mentioned, 
to  the  ehd  that  their  validity  might  be  as- 
certained, and  In  tbe  meantime,  *and  until 
further  orders  of  court,  all  further  proceed- 
ings in  those  cases  were  restrained.  The  dis- 
trict Judge  sent  up  the  record,  and  the  dis- 
trict Judge  and  the  recorder,  for  auBwpf, 
averred:  That  the  record  showed  that  at  the 
time  the  accused  was  placed  on  trial  before 
the  recorder  she  filed  no  demurrer  to  the  af- 
fldavlts,  and  consented  to  a  consolidation  of 
tbe  affidavits  filed.  That  at  no  time  did  the 
accused  file  any  plea  or  exception  to  tbe  ju- 
risdiction of  either  the  First  recorder's  court 
or  to  the  Jurisdlctlou  of  the  criminal  district 
court  T^at,  using  the  language  of  the  su- 
preme court  In  the  case  of  State  v.  Judge  of 
-Second  Record^'s  Ct,  43  La.  Ann.  1119,  10 
South.  176,  "it  was  unquestionably  settled 
tbat,  until  a  plea  to  the  Jurisdiction  of  a 
court  had  been  made  and  overruled,  an  appli- 
cation for  a  writ  of  prohibition  cannot  be  en- 
tertained." That  there  were  many  authorities 
un  this  subject  some  of  which  were  State 
v.  Judge  of  Court  of  Appeals,  87  ha..  Ann. 
845;  State  V.  Steele,  88  La.  Ann.  569;  State 
V.  Judge  of  Olvll  Dlst.  Ct.,  40  La.  Ann.  607, 
4  South.  485;  State  v.  Justice  of  the  Peace, 
41  La.  Ann.  908,  6  South.  807.  That  the  rec- 
ord shows  that  when  the  accused  was  tried 
before  tbe  recorder  she  did  not  question  tbe 
legality  or  constitutionality  of  any  fine  or 
penalty  Imposed  or  to  be  Imposed  under  the 
said  ordinances,  but  took  advantage  of  her 
constitutional  rights,  and  appealed  to  the 
criminal  district  court.  That  article  139  of 
the  constitution  of  1898  fixes  the  appellate 
Jurisdiction  of  tbe  criminal  district  court  aa 
follows:  "Appellate  Jurisdiction  in  all  cases 
tried  before  the  city  criminal  courts  or  re- 
corder's courts  of  the  city  of  New  Orleans 
which  cases  shall  be  appealable  on  the  law 
and  the  facts,  and  shall  be  tried  on  tbe  rec- 
ord and  evidence  as  made  and  offered  in  the 
lower  court."  That  at  the  time  the  accused 
was  convicted  before  the  recorder  she  ap- 
pealed on  the  facts  alone,  and  at  no  time  con- 
tended or  excepted  on  the  ground  that  she 
was  being  deprived  of  any  constitutional  or 
legal  rights.  That  the  Judgment  of  the  ap- 
pellate court  shows  that  the  recorder  was 
affirmed  on  the  facts  as  contained  In  the  rec- 
ord. Respondents  prayed  that  the  restrain- 
ing order  be  set  aside,  and  that  the  writs 
applied  for  be  denied,  and  relatrlz'i  petition 
be  dismissed,  at  her  costs. 

Opinion. 

No  brief  has  been  filed  in  this  matter  on 
behalf  of  the  relatrlx.  We  have,  however,  ex- 
amined with  care  the  record  wtaldi  luui  been 


sent  up.  We  ascertain  from  It  that  an  affi- 
davit (affidavit  No.  645)  was  filed  against  re- 
latrlx in  the  First  recorder's  court  on  the 
10th  of  December,  1900,  charging  her  with 
having  violated,  on  the  Ist  day  of  December, 
1900,  Ordinance  No.  13,032  of  the  city  of  New 
Orleans,  amended  by  Ordinance  No.  13,485, 
relative  to  keeping  an  assignation  house 
without  the  prescribed  limits;  tbat  thereaft- 
er a  second  affidavit  (affidavit  No.  648)  was, 
on  the  11th  of  December.  1900,  filed  against 
the  same  party,  charging  her  in  the  same 
court  with  having  violated  the  same  ordi- 
nances on  the  10th  of  December.  1900;  that 
each  day  thereafter,  commencing  on  the  12th 
December,  1900,  down  to  and  Indnsive  of 
December  10.  1900t  distinct  affidavits  (affi- 
davits Nob.  650,  652,  653,  657)  were  filed 
against  her.  each  charging  her  with  having, 
the  day  preceding,  violated  the  same  ordi- 
nances; that  on  the  17th  of  December,  1900, 
another  affidavit  (No.  602)  was  filed  against 
her  in  the  same  court,  charging  her  with 
having,  on  the  16th  of  December,  1900,  vio- 
lated the  same  ordinances;  that  on  the  18th 
of  December,  1900,  and  each  day  thereafter, 
down  to  and  including  December  22,  1900, 
distinct  and  separate  affidavits  (Nos.  663, 
66B,  671,  677,  680)  were  filed  against  her  In 
the  same  court,  each  charging  her  with  hav- 
ing violated  on  the  day  previous  the  same 
ordinance;  that  on  the  27th  of  December, 
1900,  an  affidavit  (No.  681)  was  filed  against 
her,  charging  her  with  having,  on  the  26th  of 
December,  violated  the  same  ordinance;  that 
these  various  cases  were  taken  up  and  trieil 
on  the  22d  and  27th  of  December,  1900,  and, 
after  evidence  addttced,  the  court  found  the 
accused  guilty  upon  each  of  these  affidavits 
or  charges  against  her,  and  rendered  sepa- 
rate Judgments  against  her  upon  each,  viz.: 
Upon  affidavit  No.  645  Imposing  a  fine  of  (6, 
and.  In  default  of  payment.  Imprisonment 
not  exceeding  10  days;  upon  affidavit  No. 
648;  a  fine  of  SIO,  and,  in  default  of  payment 
not  exceeding  20  days;  upon  affidavit  650.  a 
fine  of  S15,  and.  In  default  of  payment  Im- 
prisonment not  exceeding  20  days;  upon 
affidavit  No.  652,  a  fine  of  |15,  and,  In  de- 
fault of  payment  Imprisonment  not  exceed- 
ing 20  days;  and  on  affidavits  Nos.  657,  6^. 
663,  and  666.  respectively,  a  fine  of  $20  on 
each,  and.  In  default  of  payment,  imprison- 
ment on  each  not  exceeding  20  days;  upon 
affidavits  Nos.  671,  677,  680,  and  681,  a  fine  of 
$25  on  each,  and,  in  default  of  payment  Im- 
prisonment on  each  not  exceeding  80  days. 
The  accused  appealed  to  the  criminal  dis- 
trict court,  and,  that  court  having  affirmed 
the  Judgment,  this  application  was  made. 

We  do  not  discover  any  irregularities  or 
nullities  In  the  proceedings.  Defendant's 
witnesses  were  heard,  as  well  as  those  of 
the  city,  and,  though  both  courts  may  have 
erred  in  their  conclusions  as  to  the  weight 
and  sufficiency  of  the  evidence  to  establish 
the  guilt  of  the  accused,  that  simple  fact  of 
Itself  would  not  wamnt  iu  In  decreeing  the 
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proceedings  or  the  Judgments  dqU  and  void, 
and  setting  them  aside.  Relatrli  is  in  error 
In  supposing  that,  because  evidence  was  per- 
mitted to  be  Introduced,  over  her  objections, 
showing  prior  vlolattons  her  oC  the  same 
ordinances,  and  for  the  violation  of  which 
she  had  paid  the  penalty,  she  was  tried  and 
found  guilty  a  second  time  for  those  past 
violations,  and  would  be  made  to  be  pun- 
ished twice  for  the  same  offense.  She  was 
not  tried  for  those  prior  violations,  nor  found 
guilty  thereon.  The  evidence  on  that  subject 
was  Introduced  simply  as  corroborative  of 
and  in  aid  of  other  evidence  adduced  to  sus- 
tain the  charges  made  few  the  later  viola- 
tions. Relatrlz  denies  the  right  and  authori- 
ty of  the  prosecutlug  officers  of  the  city  to 
have  charged  her  on  successive  days,  and 
through  separate  affidavits,  with  having  com- 
mitted separate  offenses  for  each  day  tliat 
she  might  tiave  kept  an  assignation  house 
within  the  forbidden  limits.  She  claims  that 
she  would  be  guilty  of  one  single  offense,  and 
subject  to  one  single  punishment,  and  that 
within  the  limit  of  the  punishment  which 
the  recorder  could  Impose  for  a  single  oCrense. 
The  ordinances  which  she  is  charged  with 
having  violated  make  each  day's  beeping 
of  an  assignation  house  a  separate  offense. 
The  making  of  each  day's  keeping  open  of 
such  a  house  a  separate  offense  was  not  the 
act  of  the  recorder  nor  of  the  city  authori- 
ties, but  of  the  ordinances  themselves.  This 
identical  questlou  was  before  this  court  in 
State  V.  Judge  of  Second  Recorder's  Ct,  43 
La.  Ann.  1120.  10  South.  179,  and  decided  ad- 
versely to  the  position  taken  by  relatrlx. 
The  same  question  was  similarly  decided  by 
the  supreme  court  of  Vermont  in  State  v. 
O'Neill,  reported  in  58  Vt  140,  2  Atl.  586,  and 
refeiTcd  to  In  O'Neill  v.  Vermont,  144  U.  S. 
333,  334,  12  Sup.  Ct  603,  36  L.  Ed.  450.  The 
following  extracts  from  Uorr  &  B.  Mun.  Ord. 
i  152  (supported  therein  by  authorities),  bear 
upon  this  subject:  "In  determining  the  vsr 
lldlty  of  a  judgment  Imposing  a  flne,  care 
must  be  bad  to  discriminate  between  offenses 
that  are  sereral  and  distinct  and  those  that 
are  continuing.  Distinct  offenses  of  the 
same  nature  may,  under  some  codes  of  pro- 
cedure, be  prosecuted  in  (me  and  the  same 
action.  In  which  case  the  full  limit  of  the 
law  may  be  adjudged  against  the  offender 
for  each,  regardless  of  the  fact  that  the 
total  flne  thus  Imposed  far  exceeds  the 
bounds  of  the  Jurisdiction  of  the  local  court 
For  Instance,  one  might  make  any  number 
of  unlawful  sales  of  intoxicating  liquors  on 
the  same  day.  aad  each  sale  would  be  a  dis- 
tinct offense,  punishable  separately.  Other 
acts  that  ccmstitute  offenses  against  ordi- 
nances are  contlnning;  that  la,  they  may  have 
nnmerons  consecutive  results,  each  of  whicb 
may  be  ciHuJdered  an  offense.  Thus,  If  a  per- 
8<m  erect  a  nuisance,  not  only  the  primary 
erection,  but  also  each  day's  contiauance,  is 
a  menace  to  public  rights.  A  prosecution, 
however,  would  needs  covw  ttie  total  ofleuM 


prior  to  the  date  of  its  inatitutim.  In  sucli 
cases  the  limit  of  the  lawful  One  fw  main- 
taining a  nuisance  could  not  be  exceeded  for 
the  same  nuisance,  but  it  Is  lawful  to  provide 
an  initial  flne  for  creating  the  nuisance  and 
an  additional  flne  for  each  day  of  Its  con- 
tinuance. The  flne,  as  thus  compnted,  must 
not  be  made  to  exceed  the  limits  prescribed 
for  that  kind  of  offense.  It  is  no  groimd  of 
objection  to  such  an  ordinance  that  the  fine 
might  under  its  provisions,  be  computed  to 
»ceed  the  limit"  See,  Brown,  Jur.  S  lOT. 
In  the  present  case  no  affidavit  charged  more 
than  one  offense  for  a  single  day's  infrac- 
tion. As  we  have  said,  the  affidavits  are 
separate  and  distinct  and  so,  also,  wa«  the 
judgments  and  sentences.  We  are  of  the 
opinion  that  relatrlx  presents  no  case  tor  our 
Interference.  It  Is  therefore  ordered,  ad- 
judged, and  decreed  that  the  application  of 
relatrlx  is  refused,  and  that  the  restraining 
order  heretofore  granted  be  set  aside,  that 
Uie  application  tie  dismissed,  and  that  re- 
latrlx pay  the  coats  of  the  fwoceeding 

PBOVOSTY,  J,  takes  no  part 


aOQ  La.) 

SWORDS,  Sheriff  and  Tax  OoUcctor,  T. 
BAILLIO  (Parish  of  St.  I^diy, 
Intervener.   No.  13.906). 
(Supreme  Oourt  of  Louisiana.  May  20,  1901.t 

PARISH  UCENSB—BZBMPnON  OP  UUNIGXFAI.- 
ITIBB-CON&TITUTIONili  LAW. 

There  la  no  conflict  between  article  48  and 
the  concluding  paragraph  of  artlde  2Sn  of  the 
coDStitntion  of  1898.  The  latter  merely  gives 
the  general  assembly  authority  to  exempt  mu- 
nicipalities from  the  payment  of  parish  hcenses 
when  the  licensea  levied  by  such  municipalities 
are  equal  in  amount  to  those  levied  by  police 
juries  for  parochial  purposes;  hut  in  uie  cast* 
of  towns  of  less  than  2,600  inhabitaots  this 
must  be  done  by  a  general  law  applicable  alikp 
to  all  municipalities  of  that  eUuia.  and  not  by 
a  special  law  applicable  alone  to  oaa  nnnici- 
pality. 

(SyUabus  by  the  Oonxt) 

Appeal  from  Judicial  district  court,  parish 
of  St  I^ndry;  Edward  T.  Lewlik  Jndga 

ActlMi  by  M.  L.  Swords,  sbolff  and  tax 
collector,  against  O.  B.  BallUou  The  parish 
of  St  Landry  Intervenes.  Jadgmmt  for 
{dalntis;  and  defendant  qnwala.  Amoaded. 

Kenneth  BalUlc^  for  appelant  William 
J.  Sandoz,  for  app^ee  Sworda  IL  Lee  Gar- 
land, Dlst  At^.  (B.  B.  Du  BulsMO.  of  coun- 
sel), for  appellee  parish  ot  St  Landry,  In- 
tervener. 

BLANOHARD,  J.  This  is  an  action  to 
enforce  payment  by  defendant  ot  a  parish 
license  of  92,000  for  ctmducting  the  business 
ot  retail  liqaor  dealer  for  the  year  1901,  to- 
gether with  2  per  centum  per  month  Interest 
thereon,  as  penalty,  from  January  1,  1901, 
and  10  per  centum  on  the  amount  to  be  col- 
lected as  attorney's  feea  The  allegation  Is 
made  that  this  license  was  duly  lerled 
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the  parish  authorities,  but  that  tbe  defend- 
ant resisted,  the  collectlim  of  tbe  same  on  the 
groand  that  he  was  ex^pted  therefrom  by 
the  terms  of  Act  No.  141  of  1900.  The  peti- 
tion then  charges  that  the  act  under  which 
the  exemption  Is  claimed  Is  unconstitutional, 
because  contravening  the  provisions  of  article 
48  of  the  constitution  of  189S.  Defendant 
answered,  pleading  the  Act  No.  141  of  WOO 
in  bar  of  plaintiff's  recovery,  afflrmlng  tbe 
same  to  be  constitutionally  valid,  and,  in  any 
event,  denying  plaintiff's  right  to  the  penalty 
of  2  per  cent,  per  month  and  the  10  per  cent 
claimed  as  attorney's  fees.  There  was  judg- 
ment below  sustaining  tbe  plaintiff's  conten- 
tion that  the  Act  No.  141  of  1900.  pleaded  in 
bar  of  hla  recovery,  Is  onconstitutloual,  and 
decreeing  recovery  against  defendant  as 
prayed  for,  except  as  to  the  demand  for  2 
per  cent  per  month  penalty,  which  was  dis- 
allowed. From  this  Judgment  defendant  ap- 
Iicals.  In  this  court  plaintiff,  by  way  of  an- 
swer to  the  appeal,  prays  ameDdmept  of  the 
Judgment  in  so  far  as  It  denies  recovery  of 
tbe  2  pw  cent  per  month  penalty,  and  asks 
that  the  same  be  allowed. 

Ruling:  Defendant  does  business  as  a  re- 
tail liquor  dealer  In  the  town  of  Washington. 
The  town  has  a  population  of  1,200  people, 
and  is  duly  incorporated.  The  town  author- 
ities, by  ordinance,  levied  for  the  year  1901 
a  license  tax  on  retail  llQUor  dealers  doing 
business  In  the  town  equal  In  amount  to  that 
levied  by  the  police  Jury  of  the  parish  for 
the  same  business  in  the  same  year,  and  tbls 
lic^se,  amounting  to  $2,000,  so  levied  by  the 
town  of  Washington,  the  defendant  has  paid. 
The  license  of  ?2,000  levied  by  the  police 
jury  on  tbe  business  he  conducts  he  declined 
to  pay.  This  declination  rests  upon  Act  No, 
141  of  1900,  which  Is  as  follows:  "Be  It  en- 
acted by  the  general  assembly  of  the  state 
of  Louisiana,  that  the  town  of  Washington, 
In  tbe  pariah  of  St  Landry,  be  exempted 
from  tbe  payment  of  parochial  licenses,  upon 
the  municipal  authorities  imposing  a  license 
equal  to  that  of  the  parish  authorities."  And 
for  constitutional  authority  for  the  enact- 
ment by  the  legislature  of  this  statute  tbe 
concluding  paragraph  of  article  229  of  the 
constitution  of  1898  is  pointed  to.  That  par- 
agraph rends;  "The  general  assembly  shall 
have  authority  to  provide  that  municipalities 
levying  Ilc^se  taxes,  equal  in  amount  to 
those  levied  by  police  juries  for  parochial 
purposes,  shall  be  exempted  from  the  pay- 
ment of  such  parochial  licenses."  Bat  plain- 
tiff ontends  that  not  alone  by  the  light  of 
the  foregoing  provision  of  the  constitution 
must  the  statute  of  1900  be  read  and  tested. 
He  Insists  there  are  other  provisions  of  the 
constitution  having  an  Important  bearing  on 
the  issue  raised,  and  that  on  a  Just  consid- 
eration of  these,  in  connection  with  tbe  one 
relied  on  by  the  defense,  must  decision  be 
reached.  The  provisions  referred  to  are  to 
be  found  In  article  48  of  the  constitution. 
One  clause  of  that  article  declarea  that  the 


general  assembly  shall  not  pass  any  local  or 
special  law  "creating  corporations,  or  re- 
newing, extending  or  explaining  the  charters 
thereof:  provided,  this  shall  not  apply  to 
municipal  corporations  having  a  population 
of  not  less  than  twenty-five  hundred  inhabit- 
ants, or  to  the  organization  of  levee  districts 
and  parishes."  Another  clause  declares  that 
no  local  or  special  law  shall  be  enacted 
"granting  to  any  corporation,  association  or 
Individual  any  special  or  exclusive  right 
privilege  or  immunity."  Testing  Act  No. 
141  of  1900  by  these  prohibitive  declarations 
of  the  organic  law,  it  will  not  stand  a  mo- 
ment What  does  this  act  do?  It  singles 
out  one  particular  town  in  the  state  from 
the  hundreds  having  less  than  2,500  Inhabit- 
ants, and  grants  It  special  Immunity  from 
the  payment  of  license  taxation  levied  In 
virtue  of  parochial  authority.  It  in  effect 
amends  and  extends  the  charter  of  the  town 
of  Washington.  The  charter  of  that  mu- 
nicipality, which  was  adopted  in  1897  under 
the  general  laws  of  the  state,  does  not  and 
could  not  exempt  the  inhabitants  of  the  town 
from  the  payment  of  parish  Ucmses.  The 
Act  No.  141  of  1900  does  so,  and  thus  gives 
the  town  a  power  It  did  not  have  before.  If 
this  be  not  so,  then  was  there  no  reason  for 
Its  passage.  Again,  section  21  of  the  exist- 
ing charter  of  the  town  declares  that  no 
person  pursuing  an  occupation  In  tbe  town 
shall  be  called  on  to  pay  a  greater  license  tax 
than  the  state  exacts  for  the  same  'calling. 
Under  the  law  the  state  license  for  pursuing 
the  occupntlOD  of  retail  liquor  dealer  is  $100. 
Yet  tbe  Act  No.  141  of  1900  Is  authority  for 
the  town  of  Washington  to  Impose  a  license 
on  a  retail  liquor  dealer  as  gi'eat  as  $2,000. 
So  there  is  no  escaping  the  contusion  that 
tbe  act  amends  and  extends  the  charter  of 
the  town.  It  Is,  therefore.  In  clear  and  palpa- 
ble violation  of  those  provisions  of  article 
48  of  the  constitution  referred  to. 

It  remains  to  be  seen  whether,  as  Is  the 
contention  of  tbe  defendant  the  situation 
is  altered  and  the  act  saved,  notwithstanding 
its  contravention  of  article  48  of  the  consti- 
tution, by  the  concluding  paragraph  of  article 
220,  above  quoted.  Does  tills  paragraph  con- 
trol and  render  inoperative,  as  to  an  act 
like  the  one  under  consideration,  the  inhibi- 
tion of  article  48?  Constitutions,  like  stat 
utes,  must  be  so  construed  as  to  give  force 
and  effect  to  all  their  provisions  when  ^uch 
a  construction  may  b^  deduced  from  the 
terms  employed.  There  is  no  conflict  be- 
tween article  48  and  the  last  paragraph  of 
article  220,  and  it  requires  no  strained  con- 
struction to  make  tbe  two .  harmonize.  The 
later  article  mer^y  gives  the  legislature  au- 
thority to  exempt  municipalities  from  the 
payment  of  parish  licenses  when  the  licenses 
levied  by  such  mnnicipalltles  are  equal  in 
amount  to  those  levied  by  police  Juries  for  pa- 
rochial nurposes;  but  in  case  of  towns  of  less 
than  2,500  inhabitants  this  must  be  done  by 
a  geoeral  law  applicable  alike  to  all  mn- 
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Qtdpalltles  of  that  class,  and  not  hj  a  special 
law.  It  Is  only  as  to  the  charters  of  the 
cities  and  larger  towns  of  the  state— those 
having  a  populatiom  of  not  less  than  2,600 
Inhabitants— that  the  legislature  has  author- 
ity to  deal  through  the  medium  of  special 
laws.  State  t.  Capdevlelle,  104  La.  561,  29 
Sonth.  215.  The  above  contention  Is  not 
only  reasonable,  bat  accords  with  both  the 
letter  and  spirit  of  the  constitution,  Tiewed 
as  a  whole,  and  permits  to  each  of  the  arti- 
cles referred  to  its  doe  force  and  effect  Under 
the  theory  of  state  government  which  ob- 
tains, the  leglslatnre,  on  all  matters  not 
prohibited  by  the  constltatlon.  federal  and 
state,  U  supreme,  and  may  enact  Into  law 
any  measure  It  sees  proper.  There  was. 
therefore,  no  necessity  for  the  Insertion  of 
the  last  paragraph  of  article  220,  unless,  by 
reason  of  some  other  provision  ot  the  con- 
stitution, the  general  assembly  was  problb* 
Ited  from  passing  a  law  falling  within  said 
grant  of  authority.  That  prohibition  was  not 
contained  In  article  48,  since  that  article 
deals  (Htly  with  the  denial  of  power  in  the 
matter  of  local  and  special  laws.  We  look 
for  tt  and  find  it,  however,  In  another  article, 
—one  on  the  subject  of  taxation,  with  which 
the  paragraph  of  article  229,  under  considera- 
tion, also  deals.  "Taxation  shall  be  eqnal  and 
uniform  throughout  the  territorial  limits  of 
the  authority  levying  the  tax"  Is  the  (^lening 
declaration  of  artide  226.  The  vrord  "taxa- 
tion," as  here  used.  Includes  both  property 
taxes  and  license  taxes.  State  v.  O'Hara,  36 
La.  Jimi.  96.  Prop«ty  taxation  must  be 
equal  and  uniform,  based  on  value;  license 
taxation  must  be  equal  and  uniform  on  all 
perstms  of  the  same  tdass.  Therefore,  un- 
der the  mandatory  direction  of  article  226 
as  to  the  equality  and  uniformity  of  taxation, 
the.leE^sIatnre  would  hare  been  powerless  to 
exempt  any  city  or  town  from  the  payment 
of  parish  Ucoises  bad  it  not  beoi  toe  the 
qualification  and  modification  put  upon  arti- 
cle 225  by  the  omclnding  paragraph  of  arti- 
de  220.  We  conclnde,  with  the  district 
judge*  in  whose  very  clear  and  capable  opin- 
ion we  concur,  ttiat  the  defendant  is  not  ex- 
empted  tnm  the  payment  of  the  parish  li- 
cense herein  sued  for.  We  agree  with  him 
also,  and  for  the  reasons  he  assigns,  that 
I^intiff  is  entitied  to  recover  10  pec  cent 
upon  the  amount  to  be  collected  herein  as 
fees  ot  counsel  apBpInted  to  aid  the  tax 
collector  In  the  collection  of  state  and  parish 
licenses.  Sections  20  and  26  of  Act  Na  171 
ot  180&  With  regard  to  the  penalty  ot  2  per 
cent  per  month  upon  the  amount  of  the 
delinquent  license  the  defendant  owed,  the 
Judge  correctly  held  such  penalty  did  not 
accrue  or  begin  to  run  until  the  1st  day  of 
March.  The  language  of  the  statute  Is  "that 
all  unpaid  licenses  shall  bear  Interest  at  the 
rate  of  two  per  cent  per  month  from  the 
first  day  of  Much,"  eto.  And  Inasmudi  as 
the  1st  of  March,  1901,  had  not  yet  arrived 
when  be  decided  this  case  (his  Judgment  be- 


ing dated  rebruary  12,  1901),  he  was  right 
In  rejecting  the  demand  at  that  time  for 
the  penalty.  But  the  Ist  of  March  is  nov 
past  and  the  license  unpaid.  The  penalty  cf 
2  per  cent  per  month  began  from  tliat  date, 
and  an  amendment  of  the  Judgment  Is  here 
asked  to  include  it  It  must  be  allowed.  For 
the  reasons  assigned,  it  is  orHeni  that  the 
Judgment  appealed  from  be  amended  by 
charging  the  defendant  with  the  penalty  of 
2  per  cent  per  month  from  March  1,  1901, 
upon  the  amount  of  the  unpaid  license,  and 
In  the  further  particular  that  the  10  per 
centum  attorney's  fees  allowed  by  the  ctnm 
a  qua  be  collected  upon  the  amount  of  the 
license  proper,  with  the  penalty  of  2  per 
cent,  per  month  from  March  let  added,  and, 
as  thus  amended,  the  Judgment  ajqitealed 
from  be  affirmed,  with  coste  in  both  courts. 


(106  La.) 

PRENTISS  V.  LYONS  et  «I.   (No.  13.688.} 
(Supreme  Court  of  Louisiana.  March  18,  190L) 

APPEAL  —  ANSWER  —  AUENDMBNT  OF  JXJM* 
HBNT-<:ONTRACT— CONSTRCCncm^^- 
JUNCTION— DAHAOES. 
L  Where  an  aoswer  to  an  appeal,  asking  for 
an  amendment  of  the  judgment,  is  noc  filed 
three  days  before  the  firat  fixing  of  the  canit 
for  areument,  it  wilt  not  be  considered. 

2.  The  proTisiooB  ot  a  contract,  like  those  nt 
a  statute,  are  to  be  coustrued  tonther,  so  &s 
to  give  effect  to  all.  If  It  be  possible  to  do  s-x 
But  where  a  particular  nrovision  is  In  inecos- 
cUable  conflict  with  the  letter  and  spirit  of  tte 
contract,  taken  as  a  whole,  and  the  evidtLct 
shows  that  the  presence  of  such  provlsioD  is 
attributable  to  acddent,  rather  than  desica. 
and  that  it  Is  meaningless  and  without  appUca- 
tion.  It  will  be  regarded  as  not  written. 

3.  Where,  by  the  terms  of  a  contract,  pay- 
ments are  to  be  made  on  the  1st  day  of  everr 
month,  but  the  party  to  whom  tfaey  are  dw 
has  notified  the  other  that  he  does  not  iat»d 
to  be  exacting  about  it,  and,  in  point  ot  £act. 
during  perhaps  six  consecutive  months  no  pay- 
ment ib  made  on  the  1st  day  of  the  month,  mi 
party  owiug  the  payments  will  not  be  held  ta 
have  forfeited  his  rights  under  snch  contract  br 
failure  to  pay  upon  the  1st  day  of  the  aevoiu 
month. 

On  Rehearing 

1.  In  Injunction  proceedings,  the  dday  of  a 
few  days  in  the  matter  of  catting  down  tr««a 
aud  hauling  them  to  the  market  is  not  of  ttsctf 
ground  for  damages,  particularly  as  it  appean 
that  the  delay  occasioned  did  not  result  in  par- 
ties losing  on  the  value  of  their  logs. 

2.  Dxe  profits  claimed  by  def«idants  are  net 
shown  to  an  extent  sufficient  to  make  them  d» 
basis  of  a  decree  for  damages.  The  item  at 
damages  growing  out  of  asserted  profits  tiiit 
wonld  have  been  realized  is  disallowed. 

(SyllabuB  by  the  Court) 

Appeal  from  Judicial  district  court,  ptrMi 
of  Calcasieu;  B.  D.  Miller,  Judge. 

Action  by  S.  R.  Prentiss  against  John  L. 
Lyons  and  others.  Judgment  tot  defmdsnla 
and  plaintiff  appeals.  Modified. 

R.  P.  Williams,  for  appellant  Pnjo  * 
Moss,  for  appellees. 

Statement  of  the  Csm. 

MONROE,  J.  Plaintiff,  all^nif  thst  a 
contract  under  which  the  deCpndantB.wvn 
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cutting  timber  from  certain  landa  owned  by 
txlm  In  Calcaslea  parish  bad  expired  by  Uml- 
tation,  or.  In  case  tliat  It  should  be  held  not 
to  have  expired,  that  It  bad  become  void  by 
reason  of  noncompliance  on  the  part  of  the 
defendants,  brought  this  suit  .to  bare  It  so 
declared,  to  restrain  the  further  cutting,  and 
to  recover  for  timber  said  to  have  been  cut 
before  and  after  the  alleged  expiration  or 
forfeiture  of  said  contract;  and  be  caused  a 
preliminary  Injunction  to  Issue,  restraining 
the  defendants  from  proceeding  with  such 
cutting  during  the  pendency  of  the  suit.  The 
defendants  clabn  that  the  contract  In  ques- 
tion has  neither  expired  nor  become  Told,  and 
allege  that  they  are  entitled  to  proceed  with 
the  cutting  of  timber  agreeably  to  Its  provi- 
sions. They  further  allege  that  by  reason 
of  the  Injunction  they  have  sustained  certain 
losses  np  to  the  date  ot  the  filing  of  their  an- 
swer, and  have  been  otherwise  Injured  by  the 
charge  of  trespassing  circulated  against  them 
by  the  plaintiff,  upon  which  accounts  they 
set  up  a  claim  In  reconvention.  There  was 
a  verdict  and  Judgment  sustaining  the  de- 
fendants* Interpretation  of  the  contract,  and 
awarding  them  $812  for  the  loss  of  profits  oc- 
casioned by  the  Injunction,  and  also  allowing 
the  philntlff  for  270,474  feet  of  timber  which 
was  found  to  have  been  cut  and  scaled,  but 
not  paid  for.  From  this  Judgment  the  plain- 
tiff has  appealed.  The  case  was  set  down 
for  argument  In  this  court  December  8,  1900, 
bnt  was  continued  upon  the  motion  of  the 
counsel  for  the  defendants.  Upon  Decem- 
ber 31st  following,  an  answer  to  the  appeal 
was  filed,  ''without  prejudice,"  In  which  the 
defendants  ask  that  the  Judgment  be  amend- 
ed by  Increasing  the  amount  of  the  award  In 
their  favor. 

It  appears  from  the  record  that  the  plaln- 
tl£F  resides  In  Maine,  and  has  no  other  occu- 
pation than  the  handling  of  timber  lands, 
mainly  belonging  to  himself  and  his  family, 
and  situated  In  Maine,  In  Louisiana,  and 
piobably  elsewhere.  For  the  purposes  of 
this  business,  as  conducted  In  Maine,  he 
seems  to  have  been  In  the  habit  of  using  a 
printed  form  of  contract,  the  blanks  In  which 
would  be  filled  up  as  occasion  might  require. 
Precisely  how  the  negotiations  were  begun 
which  resulted  in  the  establishment  of  busi- 
ness relations  between  him  and  the  defend- 
ant3  does  not  appear,  nor  Is  It  material.  It 
is  sufficient  to  say  that  It  had  come  to  be 
understood  between  them,  doubtless  by  cor- 
respondence, that  the  defendants  were  will- 
ing to  pay  at  the  rate  of  $2  per  1,000  feet 
for  the  privilege  of  cutting  timber  from 
about  900  acres  of  the  land  owned  by  the 
plaintiff  In  the  parish  of  Calcasieu,  and  that 
the  plaintiff  was  willing  that  they  should 
do  so.  This  was  probably  in  March,  1899; 
and  the  plaintiff,  who  had  never  met  the  de- 
fendants, and  had  not  been  in  Louiriana 
since  about  the  year  1892,  filled  up,  accord- 
ing to  hlc  Ideas,  one  of  the  blank  contracts, 
or  "permits,"  as  he  calls  them,  which  he 
88BO.-60 


was  In  the  habit  of  using  In  Mahie,  and  for- 
warded It  by  mail  to  the  defendants,  for 
their  consideration  and  approval.  The  de- 
fendants thought  proper  to  make  certain 
changes  In  the  projet  thus  submitted,  and 
accomplished  It  by  copying  the  Instrument, 
Including  the  printed  matter,  and  embodying 
the  changes  In  the  copy,  which  they  signed, 
and  Inclosed  to  the  plaintiff  In  a  letter  dated 
April  3,  1899,  suggesting  at  the  same  time 
that  he,  in  turn,  should  make  such  correc- 
tions as  he  thought  proper,  and  submit  the 
same  to  them.  Upon  April  Gth,  accordingly, 
the  plaintiff  wrote:  "Inclosed,  I  hand  you 
back  one  copy  ot  the  permit  rec'd  this  morn- 
ing, with  some  interllnings  and  additions 
that  seem  to  me  essential,  signed  by  me; 
and.  It  it  meets  your  view,  you  can  go  to 
work  at  once,  and  tlien  send  It  back  to  me^ 
and  I  wlU  make  the  same  <5hanges  In  the 
other  copy,  and  send  It  back  to  you,  signed. 
Your  clause  about  a  new  permit  was  too 
sweeping,  and  might  be  construed  to.  mean 
all  my  lands  in  Calcasieu  parish.  I  will 
gladly  give  you  a  new  permit  when  you  are 
through  with  this  one,  but  I  want  to  get 
acquainted  with  you  first,  and  see  how  we 
come  out  on  this  one,  and  I  shall  come  down 
to  La.  and  meet  you  personally  before  that 
Don't  be  scared  at  the  default  of  payment 
clause.  I  shall  not  jump  on  you  If  anything 
unexpected  or  unavoidable  tappens."  This 
amended  offer,  which  was  signed  by  the 
plaintiff  as  of  date  April  7,  1899,  appears  to 
have  been  accepted  by  the  defendants,  and 
was  signed  by  them  accordingly.  The  con- 
tract, as  thus  made,  contains  the  following, 
among  other  provisions,  to  wit:  "This  agree- 
ment   or    conditional    license    or  permit 

*  •  *  witnesseth:  (1)  That  the  said  par- 
ty of  the  first  part  hereby  grants  permission 
to  the  said  second  parties,  during  the  en- 
suing logging  season  only,  to  enter  with 
teams  upon  the  east  half  of  the  northwest 
quarter,    *    *    *  In  the  parish  of  Calcasieu, 

•  *  *  and  to  cut  and  remove  therefrom 
all  of  the  merchantable  yellow  pine  timber 
thereon  of  the  dimensions  hereinafter  stat- 
ed, upon  the  following  terms  and  conditions, 
to  wit:  (2)  Said  second  parties  shall  cut  and 
remove  therefrom  all  the  merchantable  pine 
timber  within  the  compass  of  the  land  here- 
inbefore described,  as  they  progress,  hav- 
ing a  diameter,  *  ♦  •  for  which  said 
yelow  pine  timber  said  second  parties  shall 
pay  to  said  Qrst  parties  two  dollars  per  thou- 
sand feet.  *  *  *  (3)  Said  payments  shall 
be  made  In  cash,  by  New  York  or  Boston 
exchange,  on  the  first  day  of  each  month, 
for  all  timber  shipped  during  the  previous 
mouth;  and.  if  default  shall  be  made  on  any 
payment,  then  the  said  party  of  the  first 
part,  Prentiss,  may  declare  this  license  or 
permit  void.  (4)  Said  second  parties  agree 
to  ship  100,000  to  300,000  feet  per  month, 
and  more  If  possible.  ♦  *  ♦  (6)  It  Is  fur- 
ther agreed  that  all  timber  cut  under  this 
contract  shall  be  scaled  and  measured  bj 
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some  competent  perMHi  mntrULlIy  selected  tj 
the  parties  hereto.  •  •  ♦  (j)  •  •  • 
It  shall  be  the  duty  of  laid  scaler,  upon  the 
measurement  of  any  logs  by  him,  to  furnish 
statements  thereof  to  each  of  the  parties 
hweto,  which  scale  and  measarement,  "when 
so  made,  shall  be  final  and  concloalTe. 
*  «  •  (9)  It  IB  further  itlpuUted  that, 
when  the  said  second  parties  shall  have  do* 
nuded  the  above-described  lands  of  all  tne 
y^low  pine  tlmbw  of  the  dimensions  and 
qualities  hereinbefore  set  forth,  they  are 
hereby  granted  the  privilege  of  having  a 
new  permit  upon  some  of  Prmtlss'  adjoining 
lands.  <10)  It  to  further  agreed  that,  when 
an  the  logs  of  the  dlmenaioas  and  quaUty 
hereinbefore  set  forth  have  been  cut  from 
the  aboTe-described  lands,  Oie  lald  second 
parties  shall  pay  for  those  not  shipped,  by 
the  measurement  and  at  the  price  above  spec- 
Ided.  and  shall  be  allowed  nine^  days  from 
said  final  settlement  within  which  to  remove 
said  logs."  eta. 

It  Is  admitted  that  tlie  land  embraced  In 
the  contract  contained  about  8,000,000  feet 
of  timber  such  as  the  contract  calls  for,  and 
that  tiie  plaintiff  has  over  20,000  aci-es  be- 
sides in  the  portA  of  Calcasieu.  The  par* 
ties  agreed  upon  a  scaler,  and  the  work  of 
cutting  timber  went  on  to  the  apparent  sat- 
isfaction of  both  sides.  The  remitUnees 
called  for  were  not  forwarded  exactly  iq;>on 
the  Ist  day  of  each  month,  but  there  was  no 
complaint  on  that  seoie  from  the  plalntlft, 
save  once,  when  there  was  an  unusual  delay 
in  remitting  for  the  timber  shipped  In  July, 
which  delay  is  explained  1^  the  fact  that  the 
scaler  did  not  furnish  the  figures.  In  the 
month  of  October  the  plaintiff  came  to  Loui- 
siana, and  visited  the  defendants,  and  their 
camp  upon  his  land.  He  had  some  conver- 
sation with  them  about  the  manner  In  whicdi 
the  lumlier  was  cut  and  indulged  in  the 
criticism  that  there  was  some  waste,  and 
that  the  trees  should  be  cut  nearer  the 
ground,  and  that  the  sawyers  should  work 
on  their  Imees,  with  pads  under  them.  But 
he  was  informed  tiiat  the  sawyers  in  Cal- 
casieu would  not  work  in  that  way.  He  also 
rather  urged  that  the  defendants  should  ac- 
cept and  pay  for  a  certain  quality  of  timber, 
designated  as  "red  heart,"  which  he  was 
Informed  was  absolutely  unmerchantable. 
There  was,  however,  nothing  unpleasant  be- 
tween him  and  the  defendants,  and  he  ap- 
peared to  be  satisfied  that  they  were  com- 
plying with  their  contract,  so  that,  as  he  was 
about  leaving  for  his  home,  In  November, 
1809,  he  said  to  them.  "Just  go  ahead  and 
take  such  timber  as  yon  wish,  and  try  to  pre- 
vent waste."  The  next  communication  which 
the  defendants  received  from  him  was  a  let- 
ter dated  at  Bangor,  Me.,  December  11,  1890, 
In  which,  after  adcnowledglug  the  receipt  of 
a  check,  and  referring  to  the  men  who  had 
been  employed  as  scalers,  be  wrote:  "I  had 
expected  when  I  made  the  permit  that  you 
would  have  taken  the  timber  cleaner,  and 


not  left  so  much  oa  the  ground;  but  we  have 
talked  that  over  before,  and  I  shall  not  make 
any  fuss  abont  it,  as  the  time  left  la  so  abort 
and  you  will  probably  not  cut  more  tliac 
150,000  feet  this  month,  anyway;  and  I  wist 
you  would  confine  yoors^  to  tbe  ground 
you  are  already  cutting  on,  and  not  com- 
mence on  any  new  40  during  the  balance  of 
the  month,  and  atop  cutting  entirely  on  the 
thirty-first;  and,  if  the  wet  weather  bothers, 
you  need  not  continue  to  cut  the  rest  of  the 
month,  but  can  atop  now.  If  you  wish.  to.  I 
suppose  your  logging  season  [irotMbly  tei^ 
mlnates  in  November,  but,  as  the  month  is 
BO  tar  advanced.  It  may  as  well  ran  tbrooi^ 
to  the  end  of  the  year."  To  this  the  de- 
fendants replied  December  19tli.  saying. 
"Yours  of  the  11th  instant  reached  ns  in  doe 
course  of  mail,  and  we  must  say  that  we 
are  very  much  surprised  at  its  contents,  es- 
pecially wh»eby  you  notify  ns  that  our 
ccmtract  to  cut  and  remove  the  timber  off  tie 
land  described  therein  will  expire  on  the 
thlrty-4rst  of  the  month.  When  you  visited 
ns  during  the  month  of  November,  yon  made 
no  mention  of  your  desire  or  intention  to  at- 
t«npt  to  abrogate  our  contract,  bnt,  on  the 
contrary,  stated  that  yon  wanted  lis  to  to 
right  ahead  and  take  the  timber.  We  con- 
sider that  you  have  no  right  to  abrogaie, 
amend,  or  modify  our  contract.  *  *  *  On 
the  faith  of  this  agreement  and  contract  m 
have  expended  large  sums  of  money.  •  *  * 
Our  contract  clearly  states  that  we  shall  cut 
and  remove  all  the  merct.  yellow  pine  ttm- 
ber  on  the  land  described  therein,  and.  bad 
this  provision  not  been  In  the  contract,  we 
shonld  not  have  signed  it  We  expect  to 
cat  and  remove  all  the  tbnber  from  safe! 
lands,  and  to  pay  tor  the  same.  In  accwd- 
ance  with  onr  agreraaent."  eta  To  tbls  tbe 
plaintiff  replied  by  letter  dated  December 
2fith,  saying:  **I  am  surprised  that  yoa 
should  consider  die  permit  as  perpe^l 
when  the  first  clause  In  it  dlsUiKtly  states 
that  It  Is  for  the  'ensuing  loggtng  aeason 
only,'  and  that  means  the  ensuing  spring, 
summer,  and  fall,  which  to  the  lf>gglng'  sea- 
son in  La.  Logs  can  be  ent  In  the  winter 
down  there,  bnt  that  Is  not  tbe  nsnal  logging 
season,  which  begins  In  the  s^Hring  and  ends 
In  the  fall;  and  every  Inmber  man  and  mO! 
man  and  business  man  of  whom  I  asked  tbe 
question  gave  but  one  answer,— that  the  log- 
ging season  was  in  the  summer,  and  not  is 
the  winter.  ♦  •  •  At  all  events,  wbetber 
yon  are  convinced  or  not  do  not  ent  down 
another  tree  after  Dec.  3l8t  as  I  Atrbld  It 
until  this  matter  to  settled;  bnt  you  can  go 
on  hauling  what  you  have  cut"  This  was 
followed  by  a  letter  dated  January  10,  1900, 
in  which  the  i^alnttff  says:  "The  payment 
for  timber  shipped  from  my  land  dnrlo; 
the  month  of  December,  1899,  *  •  *  not 
ha^-lng  made  on  Jan.  1st  1900,  ae  received, 
as  specified  In  the  third  clause  ot  said  pe^ 
mlt,  I  hereby  declare  tiie  Ilcmse  or  perm^ 
void."  To  which  the  defendante  xe^led^Jaa- 
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nai7  22,  1900:  **We  noted  in  yown  ot  tiw 
lOtli,  1800,  tiiAt  yon  dalm  our  contract  with 
yon  toe  timber  lands  roid  for  the  reason  that 
we  did  not  pay  for  December  icale  on  Janu- 
ary iBt,  1900.  It  was  impossible  to  send  tt 
on  the  flrst,  as  the  scale  was  not  finally 
made  out  until  later;  and,  aa  yon  had  ac*  j 
repted  inch  payment!  In  the  past  after  the  .' 
Ist,  yon  now  have  no  right  to  declare  the  1 
c<mtract  void  without  prerions  notice  b^rae  j 
the  end  of  the  month.  We  have  one  of  your  | 
letters  In  wliich  yon  said  yon  wonld  not  exact 
imposslbiUtiea.    It  appears  now  that  yon 
do."  No  furthv  steps  appear  to  have  been 
taken  hy  the  plalntllf  at  that  tUne.  and  the  | 
d^endant  went  on  cutting  timber  and  r»-  . 
mitting  for  tiie  same;  13ie  i^alntur  receiving 
the  remittances,  aa  he  says,  "on  account," 
nntU  April  10,  1000,  whoi  the  plaintlfl  Tlatfr 
ed  Oalcorien  and  Instituted  this  suit 

Upra  ttie  subject  ot  his  understanding  of 
what  is  meant  by  the  t«rm  'logging  season,** 
the  plaintiff  gives  the  following  testimony  at 
different  times  In  the  course  of  his  aomewliat 
protracted  examination:  He  states  that  he 
crasnlted  an  attorney  when  he  was  in  Cal- 
casieu, In  Noranber,  and  submitted  to  him 
the  contract  between  defendant  and  himseU, 
in  order  to  obtain  Infwmation  as  to  a  par^ 
tlcular  clause;  and  the  cross-examination 
proceeds  thus:  "Q.  There  was  no  question 
about  the  logging  season?  A.  Yes,  tir;  I 
talked  to  a  number  ot  petqAe.  I  say  so  In 
the  letter,  I  did  not  know  priOT  to  that  time 
that  it  was  possible  to  haul  a  log  In  the  win- 
ter; did  not  know  it  could  be  don&  Q. 
What  la  your  logging  season  In  Maine?  A. 
We  call  it  generally  a  hogging  year.'  Up 
there  It  beg^  in  the  fall  of  one  year,  and 
runs  into  the  wlnt^  the  next  It  is  In  two 
years.  It  begins  In  Norembw,  and  runs  as 
late  as  AprlL"  At  another  i^ace  we  find: 
"Q.  At  the  time  of  the  ezecntloa  of  this  11- 
cenae  or  permit,  Ur.  Prentiss,  what  did  you 
understand  It  to  mean  by  the  term  'log* 
slug  season,'  in  this  conntir,  and  what 
meaning  did  yon  Intend  to  convey  by  signing 
an  agreement  witti  that  expression  In  It?" 
ThUi  qnestlm  was  objected  to  by  the  coonatil 
for  the  defendants,  and,  the  objection  hav- 
ing beoi  overruled,  the  witness  answers: 
"A.  I  meant  spring,  summer,  and  foil;  the 
dry  season,  up  to  Decembw  Slst;  not  tba  [ 
whole  year,  but  Just  a  part;  from  the  time 
of  the  permit  date  until  the  rain  should  com- 
mence, and  it  was  so  wet  in  the  woods  that 
they  could  not  haul  to  advantage,  and  not 
later  than  the  end  ot  the  year.  Q.  Would 
yoo  at  that  date  have  signed  «  permit  for 
a  longer  period  than  the  end  of  the  year? 
A.  I  would  not"  At  BtlU  another  place: 
"Q.  When  do  you  have  you:  logging  seascms 
fu  Ualne,  and  ex^aln  th«n?  A.  It  burins 
In  October,  and  extends  till  the  follovrlng  j 
ApriL  Q.  You  mean  the  logs  are  cut  then? 
A.  They  are  cut  and  piled  In  the  woods.  Q. 
When  are  they  cut?  A.  In  October,  Novem- 
ber and  December.  Q.  When  are  they  haul- 


ed to  market?  A.  They  are  hauled  to  the 
streams  In  January,  February,  Mardi,  and 
April.   They  are  hauled  oo  rieds.  In  tte 

snow." 

The  defendants  testify  that  th^  expended 
|1,S00  to  92,000  to  equ^  themselves  t<a  the 
purposes  of  tfadr  contract  with  the  plaintiff, 
and  that  they  would  not  have  entered  into 
said  contract  for  the  limited  pwlod  which 
ttw  plaintiff  claims  to  have  heen  covered  by 
it  A  number  of  witnesses  were  oamlned 
with  a  view  of  ascertaining  whether  there 
Is  any  sudi  thing  as  a  "logging  season" 
known  in  the  parish  of  Calcasieu;  and,  al- 
most if  not  qnlte,  without  exception,  tiiey 
testified  that  Uiey  bad  never  heard  the  term 
used  nntn  they  beard  it  In  connection  with 
this  suit.  It  was  also  shown  that  there  is 
not  a  person  or  firm  engaged  in  the  timber 
business  In  tiiat  part  of  the  country  that 
does  not  proeecnte  the  wwk  of  getting  out 
timber  contlnuonsly  fr«n  tme  yea^s  wd  to 
the  otho:.  Three  wltoesses  who  were  ex- 
amined for  the  plaintlfl  undertook  to  testify 
as  to  the  season  of  the  year  to  which  the 
term  "loggiiv  season"  dionld  ot  might  be  ap- 
lAled,  but  they  differed  upon  tiie  subject,  n^- 
tSxer  undertaking  to  say  fbat,  as  a  matter  of 
fact,  the  term  is  ever  used  or  ai^lled;  and 
tliey  all  admit  that  "logging,"  In  Calcasieu,  Is 
carried  on  throughout  the  year.  And  quite 
a  large  number  ot  witnesses  examined  oa  be> 
half  of  the  defendants  testify  to  the  same  ef- 
fect Upon  the  subject  of  the -damage  claim- 
ed by  the  defendants,  the  evidence  shows 
that  their  operations  had  been  held  up  by  the 
Injunction,  at  the  time  of  the  filing  of  their 
answer,  tax  85  days,  during  wUch  they  were 
at  the  expense  ot  paying  certain  of  the  em- 
ployte  and  feeding  their  stock,  and  that  had 
they  not  been  so  arrested,  they  would  have 
made  enough  to  have  paid  their  laborers, 
fed  their  stock,  and  put  f 23.20  per  day,  as 
proflte.  Into  their  pockets.  The  amount  al- 
lowed by  the  judgment  to  the  plaintiff  la 
not  disputed.  From  the  particular  expres- 
sion otit  ot  which  this  suit  may  be  said  to 
have  arisen  (L  a.  "during  the  ensuing  logging 
season  only"),  as  Incorporated  In  the  printed 
matter  omtalned  In  the  forms  used  by  the 
plaintiff  in  Ualne,  <me  ot  which  was  sent 
out  here  and  served  as  the  basis  of  the  con- 
tract entered  into  between  the  parties  liti- 
gant and  from  other  language  in  the  said 
printed  matter,  It  is  evident  that  contracts 
usually  made  upon  such  forms  do  not  cm- 
template  the  absolute  denuding  of  the  land 
to  which  tiiey  relate  of  Ite  timber. 

Opinion. 

The  answa  to  the  appeal  and  the  prayer 
for  the  amendment  of  the  judgment  not  hav- 
ing been  filed  three  days  before  tiiat  upon 
which  the  case  was  flrat  fixed  tor  argument 
cannot  be  considereiL  Code  Prac.  art  880; 
Converse  v.  The  Lucy  Boblnsm.  15  La.  Ann. 
488;  Barrett  v.  Donovan,  17  La.  Ann.  182. 

On  the  merits,  it  is  plain  that  tha  sarlou^ 
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question  In  the  caae  Is,  what  effect  If  any, 
It  to  be  given  to  tbe  language  which  limits 
the  operation  of  tbe  contract  between  the 
plalnttfE  and  defendants  to  the  "ensuing  log- 
ging season  only"?  From  the  statements 
which  hare  been  made.  It  Is  apparent  that 
the  contract  In  question  must  be  regarded 
as  having  been  made  In  the  parish  of  Cal- 
casieu, to  be  executed  there.  And  It  is  equal- 
ly apparent  that  the  term  "logging  season" 
Ifl  practically  unknown  In  that  parish.  In 
which,  although  the  getting  out  of  timber  Is 
an  Important  Industry,  not  an  Individual  was 
to  be  found  to  assert  that  be  ever  heard  of 
Its  being  used  In  a  contract,  that  he  would 
understand  definitely  what  was  Intended  if 
It  were  used,  or  that  there  is  any  person  or 
firm  engaged  In  "logging"  In  said  parish  who 
does  not  "log"  continuously,— as  well  at  one 
season  of  the  year  as  at  another.  The  lan- 
guage as  used  Is  therefore  without  applica- 
tion, and,  If  the  contract  had  been  altogeth- 
er prepared  by  persons  living  and  engaged  In 
the  tlmbw  business  In  tbe  parish  of  Calca- 
sieu, Its  presence  therein  would  be  difficult 
of  explanation.  But  we  have  seen  that  the 
form  or  projet  upon  which  the  contract  In 
question  was  built  was  sent  by  the  plaintiff 
from  Maine,  where  the  term  "logging  sea- 
son" has  meaning  and  application,  and  that 
said  term  was  printed  therein  as  part  of  a 
formula  In  common  use  In  Maine,  which  ex- 
plains where  It  came  from,  but  leaves  for 
explanation  why  It  was  left  In  a  contract 
which  was  to  be  executed  in  tbe  parish  of 
Calcasieu,  where  it  has  no  meaning  or  ap- 
plication. Tbe  burden  of  this  explanation 
rests  upon  the  plaintiff,  since,  as  between 
him  and  the  defendants,  the  term  originated 
with  him.  And  the  explanation  offered  (L  e. 
that  it  was  Intended  to  apply  to  a  known  ccm- 
ditlon  or  custom  existing  in  the  place  wbue 
the  contract  was  to  be  executed)  Is  unsatis- 
factory, because  it  Is  not  supported  by  the 
facts,  and  because  a  f urthw  explanation  la  at 
once  required.  There  is,  as  we  have  se^ 
no  "logging  season"  in  Calcasieu;  but.  If 
there  were,  how  could  tbe  limitation  of  the 
term  of  the  contract  to  the  logging  season, 
which  the  plaintiff  professed  to  believe  ter- 
minated In  November,  1890,  be  recondled 
with  the  several  provisions  of  the  ccmtract 
which  call  for  the  cutting  and  removal  of 
all  the  merchantable  timber  and  the  denud- 
ing of  the  land,  to  be  followed  by  a  similar 
contract  with  respect  to  other  lands  owned 
by  the  plaintiff?  It  wlU  be  observed  that 
while  the  words  "the  ensuing  logging  seastm 
only"  find  their  way  into  said  contract  as 
part  of  the  printed  form  used  as  a  model, 
and  which  was  sent  by  the  jdalntlff  from 
Maine,  there  Is  other  language  and  there  are 
other  conditions  incorporated  in  said  con- 
tract, which  were  deliberately  written  fliere- 
In  as  original  matter,  and  which  distinctly 
express  the  Idea  that  the  defendants  are  to 
take  all  the  merchantable  timber  on  the  900 
acres  in  queatton,  of  a  certain  qnalitr.  Thus, 


In  the  first  paragraph.  In  which  the  "Ii^Eglng 
season"  Is  mentioned,  it  Is  said  that  the  de- 
fendants are  to  remove  "all  the  merchantable 
yellow  pine  timber  thereon,  upon  the  condi- 
tions hereinafter  stated."  In  the  second  par- 
agraph it  Is  stated:  "Said  second  parties 
shall  cut  and  remove  therefrom  all  the  mer- 
chantable pine  timber  within  tbe  compaaa  of 
the  land  hereinbefore  described,  as  they  pro- 
gress, having  a  diameter,"  etc.  In  tbe  fourth 
paragraph  we  find :  "Said  second  parties 
further  agree  to  ship  from  150,000  to  300,000 
feet  per  month,  and  more  If  possible."  The 
ninth  paragraph  reads:  "It  Is  further  stipu- 
lated that,  when  the  sftid  parties  shall  bave 
denuded  the  above^escrlbed  lands  of  all  tbe 
yellow  pine  timber  of  the  dlmCTSlooa  and 
qualities  hereinbefore  set  forth,  they  are 
hereby  granted  the  privilege  of  having  a  new 
permit  on  some  of  Prentiss*  adjoining  lands." 
The  tenth  paragraph  reads:  "It  Is  further 
agreed  that,  when  all  the  logs  of  the  dimen- 
sions and  quality  hereinbefore  mentlooed 
have  been  cut  from  the  above-descrllied  lands, 
the  said  sectmd  parties  shall  pay  for  those 
not  shipped,  *  •  •  and  shall  be  allowed 
ninety  days  from  said  final  settlement  with- 
in which  to  remove  said  logs  from  tbe  fw- 
est,"  etc.  In  connection  with  these  pro- 
visions there  Is  also  to  be  considered  tbe 
statement  In  the  plaintiff's  letter  of  April  6, 
1899,  viz.:  "Tour  clause  about  a  new  permit 
was  too  sweeping,  and  might  be  construed 
to  mean  all  my  lands  in  Calcasieu  parish.  I 
will  gladly  give  you  a  new  permit  when  you 
are  through  with  this  one,"  etc.  The  plain- 
tiff knew  perfectly  well  (and  he  admits  It 
In  his  testimony)  that  there  were  8.000,000 
feet  of  lumber  on  tbe  land  which  was  affect- 
ed by  the  contract;  and  be  also  knew  that 
the  contract  required  tbe  defendants  to  take 
not  less  than  150,000  feet  and  not  more 
than  800,000  feet  per  month;  so  that  there 
was  no  probability  of  tiielr  denuding  said 
land,  or  gettli^  through  with  tbe  c<mtract 
Into  which  they  were  entering,  within  tite 
few  months  which  he  now  claims  constitute 
the  logging  season.  Again,  It  would  bave 
been  a  most  remarkable  thing  if  the  plaintUt 
believing  that  the  c(mtract  had  about  ex- 
pired when  he  visited  the  defendante  in  No- 
vember, 1899,  had  discussed  with  them  tbeir 
method  of  cutting,  the  questions  of  their 
taking  "red  heart"  as  merchantable  timber, 
and  other  matters,  and  had  finally  left,  tell- 
ing them  to  go  on  with  their  cutting  and  not 
to  waste  more  than  they  could  bdp,  or  some- 
thing to  that  effect,  without  saying  a  word 
about  the  ctmtract  having  expired  or  being 
about  to  expire,  or  about  the  duratim  of 
the  logging  season.  AH  of  these  drcnmstan- 
ces  lead  us  to  condude  that  the  "logging  sea- 
Btm"  expression  was  left  In  the  contract  nXh- 
er  accident  than  design,  and  that  it  must 
be  cmsidered  as  overborne  by  the  oQier 
stipulations  to  which  attentltw  has  been  calt 
ed. 

Aato  tbe  Claim  that tha  defendante  forfett- 
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ed  tbeir  rights,  by  failure  to  pay  on  January 
1.  1900,  for  the  Inmber  shipped  by  them, 
during  December.  18»9,  It  Is  clearly  too  in- 
equitable to  be  entertained.  The  defend- 
ants had  compiled  with  the  spirit  of  their 
agi-eement,  by  forwarding  thdr  remittances 
a  few  days  earlier  or  later,  as  they  got  the 
figures  from  the  scaler,  who  was  the  ccnunon 
agent  to  whom  they  were  obliged  to  look, 
and  the  plaintiff  had  been  content.  And  he 
cannot  be  allowed  to  start  ap  suddenly,  aft* 
er  thus  throwing  the  defendants  off  their 
guard,  and  exact  the  forfeltnre  of  their  rights 
as  a  penalty  for  something  In  which  up  to 
that  time  he  had  acquiesced.  Blgelow.  Gs- 
top.  (&th  Ed.)  p.  000.  Finding  no  error  to 
the  prejudice  of  the  plaintiff  In  the  Judg- 
ment appealed  from,  the  said  Judgment  U  af- 
firmed. 

On  Application  for  a  Rehearing. 

(May  0,  1901.) 

BKEAUX,  J.  We  have  re-examined  the 
issues  heretofore  decided.  Having  consid- 
ered the  grounds  urged  for  a  rehearing,  wa 
have  not  found  there  was  error  In  deciding 
the  principal  questions,  as  we  have.  In  our 
original  Judgment.  With  reference  to  issues 
of  comparatively  unimportant  consequence, 
we  can  only  say.  In  answer  to  plaintiff's  peti- 
tion for  a  rehearing,  that  an  absolute  right 
was  granted  by  plaintiff  to  defendant,  for 
consideration  stipulated,  to  enter  upon  plain- 
tiff's land  In  question  to  remove  pine  timber 
described,  on  conditions  stipulated.  This 
court  has  not  found  that  this  right  of  re- 
moval is,  or  that  It  should  be,  limited  to  the 
"logging  season,"— words  of  the  contract  of 
no  special  meaning,  referring  to  a  season  nn- 
Itnown  here  to  lumbermen  and  others  inter- 
ested In  timber  lands.  To  have  the  tight  of 
putting  an  end  to  the  right  granted  to  re- 
move all  the  timber  on  the  land  in  question 
after  a  certain  time,  the  limitation  must  be 
expressed  In  language  clear  and  precise. 
The  remittances  as  made  by  defendants  to 
I)lalDtlff  at  stated  times  are  not  found  fault 
with  on  the  application  for  a  rebearlng,  and 
it  seems  no  longer  ground  for  argument  It 
Is  not  referred  to  In  plaintiff's  brief  for  a 
rehearing. 

We  take  up  for  consideration  that  [>ortlon 
of  the  Judgment  which  allows  defendants 
damages  In  the  sum  of  $812,  asserted  loss  of 
profit  on  timber  for  15  days  in  April  and  20 
days  In  May,  at  $23.20  per  day.  All  partly 
concerned  agree  that  this  amount  la  exclu- 
sively for  the  alleged  loss  of  profit  on  the 
timber  for  S5  days.  The  facts  bearing  on 
this  particular  point  are  that  plalntlfl  had 
obtained  an  Injunction  prohibiting  defend- 
ants from  catting  down  any  of  the  timber 
on  any  of  the  land  described  In  tbelr  written 
agreement  TbIs  Injunction  stopped  tbem 
from  working  during  the  short  time  we  have 
before  mentioned.  We  make  no  question  bnt 
It  woold  have  been  proper  to  allow  tor  the 


profit  defendants  allege  they  would  have 
made,  if  It  appeared  that  they  hare  beoi 
forever  kept  ont  of  the  profit  This  is  not 
the  case  here.  The  Injunction  only  had  the 
effect  of  deferrli^  the  earnings  of  profit  for  a 
few  weeks.  The  trees  during  the  short  delay 
were  not  cut  down.  Their  value  was  not 
lessened  in  any  way.  Immediately  after  the 
Injunction  had  been  dissolved,  defendants 
resumed  operations,  and  earned  whatever 
profits  there  were  In  the  business.  They 
claim  specially  for  profits,  and  not  for  ex- 
penses waiting  to  have  the  injunction  dis- 
solved. In  view  of  this,  they  have.  In  our 
view,  no  right  to  damages  on  this  groimd. 
We  must  decline  to  grant  Judgment  for  profits 
that  are  not  lost,  but  which  are  to  be  real- 
ized upon  timber  which  has  been  returned  to 
plaintiff's  possession.  To  the  extent  that  our 
decree  heretofore  allowed  9812,  It  will  be 
amended. 

With  reference  to  the  right  reserved  to  sue 
plaintiff  on  bis  injunction  bond,  "without 
restriction,"  we  quote  from  plalntiCCs  brief: 
"Whatever  right  defendant  had  was  re- 
served, and.  If  plaintiff  has  any  right  to  urge, 
it  can  be  heard  when  suit  will  be  brought 
on  the  bond."  We  will  not  take  np  that  ques- 
tion for  decision  In  this  case. 

Returning  to  toe  claim  of  f812,  it  was 
fully  argued  at  bar.  We  are  thoroughly 
cwivlnced  that  it  should  not  be  allowed,  and 
we  therefore  will  not  grant  a  rehearing,  and 
we  therefore  make  the  comparatively  Incon- 
siderable amendment  at  this  time.  It  Is 
therefore  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  Is  amended  by 
striking  therefrom  that  portion  allowing  to 
defendant  the  sum  of  ^812  and  Interest  In 
damages,  and  as  amended  the  Judgment  is 
affirmed,  at  appellee's  costs.  To  the  defend- 
ants and  appellees  are  allowed  the  usual 
delays  In  order  to  permit  defendants  and 
appellees  to  apply  for  a  rehearing  only  as 
relates  to  the  said  amount  of  |812  and  In- 
terest the  judgment  being  final  in  all  otber 
respects.  Judgment  amended,  and  rehear- 
ing refused,  except  as  before  mentioned. 

PROVOSTT.  3.,  takes  no  part 


(105  La.) 

I  WATSON  T.  Succession  of  BARBER.  (No. 

13,7G4.)i 

!  (Supreme  Oonrt  of  Louisiana.   April  1.  1901.) 

PARTITION    BY    AUTHENTIC    ACT  —  SUPPLB- 
MBNTAL  PARTITION  —  ESTOPPEL  —  MOV- 
ABLES—CO  NTR  ACT— CONSTRUCTION. 
1.  Where,  in  effectiog  a  partition  by  authen- 
tic act,  a  Burriviag  widower  In  community 
specifically  admits  that  the  other  contractiofr 
party  is  the  snn  and  sole  heir  of  his  deceascil 
wife,  and  they  reciprocally  convey  to  each  other 
the  immovable  property  of  the  commuolty. 
neither  such  widower  nor  his  heirs  can  there- 
'  after,  for  the  purposes  of  a  supplomental  par- 
I  tition,  and  without  alleging  and  proving  that 
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he  wai  decdTed  b;  fraud  practiced  upon  him 
by  such  other  party,  be  heard  to  deny  the  ad- 
missloD  BO  made. 

2.  Where  an  authentic  act  is  resorted  to  tor 
the  purpoM  ot  effecting  a  partiUon,  and  it 
mentions  immoTable  property,  and  disposes  ot 
It,  aad  also  mentions  movable  property,  as  ex- 
isting and  being  subject  to  partition,  but  makes 
no  disposition  of  it,  the  partition,  as  effected 
by  said  act.  will  not  be  held  to  be  complete  and 
final.  And  the  action  tor  a  supplemental  parti- 
tion, one  ot  the  parties  being  in  possession  of 
all  the  property  to  be  affected  thereby.  Is 
barred  only  by  the  prescription  ot  30  years. 

3.  Where  the  parties  to  an  agreement  fail  to 
express  themselves  clearly,  the  court  mnst  en- 
deavor, from  the  aid  of  circumstances,  and  by 
a  reasonable  construction  of  their  acts,  to  ar> 
rive  at  their  meaning. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court;  pariah 
of  Morefaonse;  VnialA  G.  Hudson,  JTndge 
ad  hoc. 

Action  by  Amerlcus  Watson  against  the 
succession  of  Tbonus  Barber.  Judgment  for 
plaintiff.   Defendant  an>eala.  Affirmed. 

BCadl8«m  &  MadlBon,  for  appdlant  An- 
drew Aosnstna  Gnnby,  for  appellee. 

Statement  of  tbe  Case. 

MONROE,  J.  The  plaintiff  alleges.  In  sub- 
stance, that  he  is  the  son  and  belr  of  Dor- 
cas, the  first  wife  of  Thomas  Barber,  by  her 
former  marriage,  according  to  the  custom  of 
slaves,  with  Woodley  Watson,  Sr.;  that  a 
community  of  acquets  existed  between  said 
Dorcas  and  Thomas,  and  tbat  said  Dorcas 
died  upon  May  20.  1889;  tbat  thereafter, 
upon  October  8.  1888,  said  Thomas  Barber 
and  petitioner  entered  Into  an  act  of  partial 
partition,  whereby  tbe  real  estate  which  bad 
belonged  to  the  community  recently  existing 
between  said  Tbomas  and  Dorcas  was  parti- 
tioned, but  that  said  partition  did  not  em- 
brace or  relate  to  any  movable  property, 
rights,  or  credits  which  bad  belonged  to  said 
community;  and  that  said  movable  prop- 
erty has  never  been  partitioned.  The  plaln- 
tiCF  further  alleges  tbat  at  the  time  of  the 
death  of  Dorcas  Barber  the  said  community 
owned  $3,000  in  cash,  a  crop  woilh  $2,000, 
and  live  stock,  farming  Implements,  etc., 
worth  at  least  |1,000;  tbat  all  of  said  proper- 
ty was  retained  by  said  Tbomas  Barber  and 
converted  to  bis  own  use;  and  that,  as  the 
son  and  heir  of  Dorcas  Barber,  petitioner  is 
entitled  to  his  share  of  the  same.  He  prays 
Judgment  for  $3,000,  for  recognition  of  his 
status  as  son  and  heir  of  Dorcas  Barber, 
and  for  a  partition  of  tbe  property  still  in 
the  possession  of  the  succession  which  had 
belonged  to  the  community  between  said 
Dorcas  and  Tbomas  Barber.  The  defendant 
filed  a  plea  of  prescription,  which  was  refer- 
red to  the  merits,  and  answered  substantial- 
ly  as  follows,  to  wit:  She  denies  that  plain- 
tiff Is  the  legal  heir  of  Dorcas  Barber,  and 
alleges  that  said  Dorcas  was  never  married  to 
Woodley  Watson,  Sr.,  even  according  to  slave 
custom,  but  that  the  slave  wife  of  Woodley 
Watson,  8r^  was  named  Matilda,  and  tbat,  In 


any  event,  sucb  alleged  marriage  was  Incboata 

and  was  never  validated  by  the  parties  sus- 
taining the  relation  of  husband  and  wife 
after  their  emancipation,  and  hence  tluit 
the  same  produced  no  civil  effects.  And 
defendant  alleges  tbat  any  admission  to  tbe 
contrary   by  -Thomas   Barber   was  made 
through  and  by  reason  of  fraud  iiractlced  oa 
blm,  and  Is.  not  binding  on  bis  successioii. 
But,  should  it  be  held  that  plaintifE  is  tiie 
beir  of  said  Dorcas  Barber,  then,  and  in  tbe 
alternative,  defendant  alleges  that  the  par- 
tition made  between  him  and  Thomas  Bar- 
ber in  1892,  though  made  In  error,  so  far  as 
Tbomas  was  concerned,  was  final,  and  tbat 
plaintiff  thereby  obtained  all  that  he  was 
entitled  to,  and  is  estopped  by  his  acc^t- 
ance  of  the  same,  and  bis  acquiescence  dar- 
ing the  life  of  Thomas  Barber,  to  claim  any- 
thing more.   It  appears  from  the  evidence 
that  Thomas  and  Dorcas  Barber  lived  to- 
gether for  many  years  as  man  and  vrife.  that 
the  plaintiff  was  always  recognized  as  tbe 
son  of  Dorcas,  and  that  the  plaintifTs  soa 
Woodley  Watson  was  practically  adopted  by 
Thomas  and  Dorcas,  and  lived  with  them 
from  the  time  tbat  he  was  a  child.    It  far- 
ther appears  that  Dorcas  died  In  May,  1S88, 
and  that  in  October  of  the  same  year,  upon 
tbe  suggestion  of  Thomas  Barber,  a  con- 
tract was  entered  into  between  Mm  and 
Americus  Watson,  by  act  in  authentic  form, 
from  which  we  mahe  the  following  excerpt, 
to  wit:   "State  of  Louisiana,  Parish  of  More- 
boutie.   Act  of  Partition.   Ivnow  all  men  by 
these  presents,  that  the  following  contract 
and  act  of  partition  and  bargain  and  sale  Is 
this  day  entered  Into  by  and  between  Tbom- 
as Barber  and  Americus  Watson,  of  MJd 
parish,  viz.:   The  said  liarber  is  the  surviv- 
ing husband,  and  said  Americus  Watson  tbe 
suniving  sou  and  sole  belr,  of  Dorcas  Bar- 
ber, dec'd,  late  of  said  parish  and  stata 
Said  Barber  and  said  Watson  dedared  that 
at  the  death  of  said  Dorcas  Barber  she  and 
said  Tom  Barber  were  the  owners  of  tbe 
following  community  property,  to  wit:  (1) 
Tlie  Ross  land,  rttuated,    •   •    •  contain- 
ing three  acres,  more  or  less.    (2)  The  tract 
known  as  the  Maxwell  tract,    •    •    •  con- 
talning  112.01  acres, .  more  or  less.    •    •  • 
(3)  The  Hobertson  tract,    *    *    *  contain- 
ing 100  acres,  more  or  less.    (4)  Tax-title 
lands,    •   *   •    [three  tracts,  amoimting  in 
the  aggregate  to  100  acres].   Also  some  per- 
sonal property.   And  said  parties  declare 
and  acknowledge  that  they  have  entered  In- 
to the  following  partition  of  said  property, 
to  wit:   The  said  Barber  declared  tbat  he 
has  and  by  this  act  does  give,  grant,  transfer, 
and  deliver  unto  said  Americus  Watson,  bis 
heirs  and  assigns,  forever,  all  his  rights,  title, 
interest,  claim,  and  demand  In  and  to  tbe 
Maxwell  tract,   •    •   •   containing  112.61 
acres,  more  or  less.    •   •   •   And  In  cott- 
sideratlon  of  whldi  the  said  Americus  Wat- 
son declared  that  be  has  given,  granted, 
■old,  transferred,  itiessed,  and  ^Urwed  to 

Digitized  by  Google 


Lao  WATSON  T.  SU0CSSSI02T  OF  BARBEB.  9K1 


jBuid  Thomas  Barber,  his  heirs  and  assigns, 
forever,  ail  his  rights,  title.  Interest,  claim, 
or  demand  in  and  to  the  remainder  of  the 
property  belooging  to  the  community  which 
existed  between  said  Thomas  Barber  and 
said  Dorcas  Barber,  dec'd;  and  said  Ameri- 
cus  Watson  hereby  obligates  himself,  Ills 
heirs  and  assigns,  to  forever  warrant  and 
defend  said  Barber  in  the  tlUe  to  said  pi^ 
wt7,  which  consists  of  (1)  the  Boss  tract, 
*  *  *  containing  three  acres,  more  or 
leas;  (2)  the  Robertson  tract,  ♦  •  •  con- 
taining 160  acres,  more  or  less;  the  tax- 
title  land.  *  *  *  To  have  and  to  hold 
unto  the  said  Barber,  bis  heirs  and  assigns, 
forever.  The  crop  now  on  the  Maxwell  tract 
belongs  to  said  Thomas  Barber,  and  he  fs  to 
be  allowed  to  gather  the  same,  and  not  to  be 
IntOTtered  with  by  said  Watson,  and  Is  to 
have  the  use  of  tiie  cotton  houses,  cabins, 
etc^  necessary  In  harvesting  and  gathering 
said  crop.  In  faith  whereof,"  etc.  Upon  the 
trial  the  defendant  oEFered  to  prove  that 
Amerlcus  Watson  was  born  while  his  sup- 
posed parents  were  living,  the  father  with 
another  woman,  and  the  mother  with  another 
man;  and  although  the  learned  Judge  ad  hoc 
ruled  against  the  admission  of  such  testimo- 
ny, upon  the  objection  of  the  plaintiff's  coun- 
sel that  defendant  Is  estopped  by  the  admis- 
sions contained  In  the  contract  which  has 
just  been  recited,  considerable  testimony 
having  no  other  purpose  In  view  than  to 
show  that  AmetlcuB  Watson  was  Incapable 
of  inheriting  from  Dorcae  Barber  seems  to 
have  found  Its  way  Into  the  record.  The 
plaintiff,  upon  the  other  hand,  offered  testi- 
mony to  show  what  personal  property,  such 
as  live  stock,  Carming  implements,  etc.,  waa 
on  hand  at  the  time  of  the  death  of  Dorcas 
Barber;  and  this  testimony  .was  also  ex- 
cluded, on  the  ground  that  plaintiff  Is  es- 
topped by  said  act  of  partition.  He  was, 
however,  permitted  to  show  that  Barber  liad 
in  hank  at  the  date  mentioned  f3,162.72,  al- 
though he  told  plaintiff  that  there  was  no 
mouey;  and  there  was  Judgment  In  plain- 
tiff's favor  for  one-half  tiiat  amount,  reject* 
ing  his  demand  in  all  other  respects. 

Opinion. 

There  was  no  error  In  the  ruling  of  tbe  trial 
judge  upon  tlie  admissibility  of  the  evidence 
offered  on  behalf  of  defendant.  By  his  ex- 
plicit admission,  in  the  solemn  form  of  an 
authentic  act  that  Amerlcus  Watson  was  the 
"surviving  son  and  sole  heir  of  Dorcas  Bar- 
ber," Thomas  Barber  had  estopped  himself 
from  denying  the  fact  so  stated,— at  least,  for 
any  purpose  connected  with  that  for  which 
said  act  was  executed,— and  those  claiming 
under  him  ai'e  likewise  estopped.  By  that 
act,  as  we  interpret  it,  Americua  Watson,  in 
the  capacity  of  sole  heir  of  the  deceased  half 
owner,  granted  and  conveyed  to  Thomas  Bar- 
ber all  his  rights,  title,  and  Interest  in  and 
to  the  real  estate  of  which  Barber  was  then 
powesBed,  except  vach  ai  vat  conv^ed  bj 


Barber  to  him;  and  Barber  roluntarliy  con- 
sented thenceforth  to  hold  said  property,  so 
far  as  an  undivided  half  Interest  was  con- 
cerned, by  the  title  so  acquired,  and  he  so 
held  it  at  the  time  of  bis  death,  and  It  is 
that  title  that  the  defendant  has  InherUed. 
It  Is  true  that  the  defendant  alleges  in  her 
answer  that  Barber  entered  Into  the  contract 
embodied  In  said  act  through  error,  but  there 
was  no  attempt  to  show  that  Watson  deceiv- 
ed him  In  any  way,  or  to  show  that  he  did 
not  know  all  the  facts  of  Watson's  past  his- 
tory which  the  defendant  has  attempted  to 
prove.  He  had  been  Uvtng  with  Watson's 
mother  for  about  46  years,  and  was  a  man 
of  uncommon  intelligence,  and  it  was  he  who 
proposed  the  contract,  not  Watson.  It  must 
be  presumed,  therefore,  that  be  knew  what 
he  was  about,  and  that  he  considered  that 
he  was  obtaining  an  equivalent  for  the  prop- 
erty that  he  parted  with;  and  he  could  not 
have  been  heard  to  deny  his  written,  au- 
thentic admission  to  that  effect;  nor  can 
the  jdefendant,  who  holds  under  him.  And, 
being  bound  to  that  admission,  the  defendant 
would  also  be  bound  to  the  admission  that 
Watson  was  capable  of  conveying  the  Inter- 
Mt  which  represented  that  equivalent,  since 
the  two  propositions  are  interdepend^t  upon 
each  other.  'Where  the  party  solemnly  ad- 
mits a  fact  by  a  deed  undw  his  hand  and 
seal,  be  Is  estopped  not  only  from  disputing 
the  deed  itself,  but  every  fact  which  it  re- 
cites." Herm.  Estop.  8  615.  "A  purchaser 
admits  tbe  vendor's  tttie  and  right  to  sell." 
Armorer  v.  Case,  9  La.  Ann.  242.  "Defend- 
ant In  a  petitory  action,  who  has  admitted, 
-  verbally  and  tn  writing,  that  he  holds  under 
plaintiff,  cannot  dispute  his  title."  Beau- 
mont v.  Covington,  6  Bob.  189;  Morrison  v. 
Keller,  10  La.  Ann.  642;  Webb  v.  Deeson, 
11  La.  Ann.  84.  "The  heirs  of  a  decedent 
cannot  assert  that  a  deed  made  by  a  decedent 
was  without  consideratioD.  They  can  assert 
only  such  rights  as  tbe  dead  man  could  as- 
sei-t  if  living."  Jackson  v.  BoweU,  87  Ala. 
eS5.  6  South.  95,  4  L.  R.  A.  63T. 

As  to  the  exclusion  of  the  testimony  offer- 
ed on  behalf  of  the  plaintiff,  we  are  of  opin- 
ion that,  for  reasons  which  will  be  stated, 
plaintiff  has  sustained  no  prejudice  thereby. 
It  wUl  be  observed  that  the  act  of  partition 
recites  that  Thomas  Barber  and  his  wife 
owned  at  the  time  of  his  death  "the  follow- 
ing community  property,"  and  then  follows  a 
description  of  the  real  estate,  after  which  Is 
the  statement:  "Also  some  personal  prop- 
erty. And  said  parties  declare  and  acknowl- 
edge that  they  have  entered  into  the  follow- 
ing partition  division  of  said  property,  to 
wtt"  And  then  follows  a  description  of  the 
real  estate,  the  tiUe  to  which  Is  vested  In 
Watson;  "in  consideration  of  which,"  as  the 
act  recites,  "the  said  Americus  Watson  de- 
clared that  he  had  given,  granted,  sold,  trans- 
fen'ed,  released,  and  delivered  to  said  Thom- 
as Barber,  his  heirs  and  assigns  forever,  all 
his  TlghtMf  atie,  interest  claim,  or  demand 
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In  Bnd  to  tbe  remainder  of  tbe  property  be- 
longing to  the  commanity  which  exiBted  be- 
tween Bftld  Thomas  Barber  and  said  Dorcas 
Barber,  dec'd;  and  said  Amerlcus  Watson 
hereby  obligates  himself,  bis  heirs  and  as- 
signs, forever,  to  warrant  and  defend  said 
Barber  In  the  title  to  said  property,  which 
consiBts  of,"  etc.,  followed  by  a  description 
of  the  real  estate  other  than  that  which  had 
been  conveyed  to  Watson.  So  that  by  the 
words  "which  consists  of,"  considered  In  con- 
nection with  the  pioperty  to  which  they  are 
api^Ied,  It  is  clear  tbat  the  comprehenslTe 
terms  of  couToyance  prerloasly  read  must 
be  limited  to  the  real  estate  Bpeolfically  de- 
scribed; and  we  must  look  elsewhere  to  as- 
certain what  became  of  the  personal  property 
belonging  to  the  community,  the  e^tence 
of  which  Is  recognized.  Bat  we  UxA  In  vain. 
Beyond  tbe  rect^ltlon  of  its  exlBtence,  It  Ib 
never  again  mentioned.  The  crop  on  the 
Maxwell  tract  Is  spoken  of,  but  It  Is  claimed 
by  Barber  as  his  ludlvldual  proper^,  and  the 
claim  Is  conceded.  The  act,  then,  establlBh- 
es  the  fact  that  there  Is  "also  some  personal 
property"  which  was  subject  to  partition,  but 
It  fails  to  partition  It  And  we  are  forced 
to  go  outside  of  the  act  to  find  out  what  was 
done  about  It  Watson  tells  us  that  he  sub- 
sequently received  S  mules  and  $55  for  his 
Interest  in  80  head  of  cattle,  and  we  think 
It  fairly  deduclble  that  he  accepted  that  dis- 
tribution as  a  settlement  with  respect  to  the 
movable  property,  other  than  the  cash  in 
bank.  It  is  demonstrated,  therefore,  that, 
while  the  partition  of  tiie  Immovable  prop- 
erty was  effected  by  means  of  the  written 
Instrument,  the  partition  (tf  the  movable 
property,  not  Including  the  cash  in  bank,  was 
effected  outside  of  that  Instrument,  and 
hence  testimony  at  this  time  as  to  what  It 
ccmslsted  of  would  be  irrelevant  Concern- 
ing the  money  In  bank,  the  plaintiff  testifies 
that  he  was  told  tbat  there  was  no  money; 
and  we  think  It  llkdy  that  he  waB  uninform- 
ed as  to  the  amount  and  was  content  to  ac- 
cept the  property  whi<^  Barber  ottered  to 
talm,  with  the  understanding  that  he  was  not 
to  press  Barber  any  farther.  It  is  true  that 
the  witness  testified  that  Barber  wuited  to 
marry  again,  and  In  this  he  1b  corroborated 
by  the  fact  that  Barber  did  marry  again;  but 
It  Is  alBo  true  that  nntil  he  married,  and  un- 
leBS  he  married,  the  witness  had  no  claim  to 
any  property  in  his  possession  as  long  as  he 
lived.  And  It  iB  quite  within  the  range  of 
poBslbllity  that  if  Barber  had  found  that  a 
second  marriage  was  likely  to  prove  too  ex- 
pensive, he  would  have  denied  himself  the 
luxury,  and  the  plaintiff  would  have  been 
d^ed  the  use  and  enJoym»it  of  tiie  Max- 
well idace,  and  of  the  mnln  and  the  money, 
of  which,  as  It  was,  he  went  Into  poBsesslon 
immediately.  We  are  of  opinion,  then,  con- 
sidering the  circumstances  as  presented,  and 
the  fact  that  the  understanding  of  the  par- 
ties was  not  made  definite,  that  a  reasonable 
coDStruction  of  that  understanding  leads  to 


the  conclustoa  tiiat  Barber  was  to  be  Itft  In 
the  enjoymmt  of  such  of  the  commonlty  as- 
sets as  were  not  Included  in  the  partition  <1. 
&  the  money),  and  hence  that  wblle  the  ac- 
tl<m  for  the  supplemental  partition  is  barred 
only  by  the  ivescription  of  30  years,  the  sac- 
cesBlon  of  Barber  Is  not  liable  for  the  IntereBt 
upon  the  balance  left  In  his  hands,  save  from 
Judicial  demand,  as  allowed  In  the  Jodgment 
appealed  fnMn,  which  Judgment  Is  therefOT« 
affirmed,  at  the  coats  of  the  appellant 

PROVOSTT,  J.,  takes  no  part;  this  case 
having  been  submitted  prior  to  Us  taking 
bis  seat  on  this  bench. 


(105  La.) 

LAMPEIN  et  ux.  v.  McCOBMICK.  (No. 

13,801.>i 

(Snpi«ne  Court  of  Louisiana.  BfarA  IS, 

1901.) 

RAILROADS  —  INJURIES     TO     PERSONS  ON 
TRACK— CONTRIBUTORT  NEGUGBNCE— 
FAILURE  TO  SIGNAL. 

1.  Railroad  corporations  backing  thdr  trains 
through  danger  poiota  la  the  streets  of  a  dty 
must  use  proper  care  and  take  proper  pre- 
cautioQs  to  safeguard  citizens  upon  tnem.  If 
they  entirely  fail  to  do  this,  thej  assume  the 
liak  of  injury  to  Individuals,  even  if  the  injury 
received  be  due  to  some  extent  to  the  latter'a 
imprudence  and  forgetfulness.  They  cannot 
fall  eutireiy  in  their  duty,  and  argue  that,  had 
the  duty  been  performed,  it  woold  have  be«*n 
in  the  particular  caae  unavailing'.  The  results 
should  have  been  put  to  the  test  by  actual  trial 
made  at  the  time. 

2.  A  street  of  a  city  does  not  cease  to  bo 
Bnch  because  left  unimproved,  and  that  almost 
Its  entire  width,  with  the  consent  of  the  cuuu- 
cil,  is  occupied  by  the  tracks  of  railroad  cor- 
porations, Tbe  open  spaces  between  the  rail- 
road tracks  are  public  places,  and  persons  oc- 
cupying them  are  neither  trespassers  nor  li- 
censees. 

3.  Where  trainmen  In  control  of  a  railroad 
train  back  It  down  opposite  a  danger  point  in 
the  street  of  a  city  without  precautioas  of  any 
kind  to  signify  its  approach,  or  to  warn  ur 
protect  citizens,  at  the  precise  moment  that  a 
passenger  train  is  moving  in  the  oUter  direc- 
tion on  a  parallel  track,  and  in  so  doing  It 
strikes  and  kills  a  person  occupying  the  open 
space  between  the  tn-o  lines  of  track,  the  com- 
pany is  responsible  for  the  injury,  although  the 
person  injured  may  have  contributed  to  some 
extent  by  imprudently  backing  in  a  moment  uf 
forgetfulness  into  the  open  space  taken  up  by 
the  overlapping  of  cars  outside  the  tails. 

(Syllabns  by  tbe  Court.) 

Appeal  ttom  Judicial  district  court,  par^ 
Ish  of  Caddo;  A.  D.  Land,  Judge. 

Action  by  George  W.  Ijimpkln  and  wife 
against  J.  H.  McCormlck.  receiver  of  the 
VlckKbui^,  Shreveport  &  Pacific  Railroad 
Company.  Judgment  for  defendant  and 
plaintiffs  appeal.  Reversed. 

SutherUn  &  Hall,  for  appeilants.  Wise  A 
Hemdon,  for  appellee. 

Statement  of  the  Case. 

NICHOLLS,  C.  J.  In  the  petition  filed  by 
the  plaintiffs,  they  averred  that  J.  H.  Mo> 
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Gormlck,  In  tals  capacity  as  receiver  of  the 
VIckBbiuv.  Shreveport  &  Pacific  Railroad 
Company,  was  Indebted  to  tbem  In  tbe  sum 
of  ¥10,088.10,  for  wblcb  tbey  prayed  judg- 
ment Tbey  alleged  tbat  said  corporation, 
with  all  its  property,  was  placed,  by  Jodl- 
clal  decree  <tf  tbe  circuit  court  of  the  Unit- 
ed States  for  tbe  Flftb  circuit  and  tbe  West- 
em  district  of  iH^ulslana,  at  tbe  said  city  of 
Shreveport,  rendered  on  the  2l8t  day  of  April, 
A.  D.  1900,  In  tbe  hands  of  said  J.  H.  McCor- 
mlck,  as  receiver,  with  tbe  authority  and  di- 
rections to  talm  to  take  possession  of  all  the 
property  of  said  corporation,  and  operate  and 
cause  to  be  operated  the  said  Hue  of  railroad 
as  it  had  theretofore  been  operated  by  the 
said  corporation,  and  that  In  tbe  operation 
of  said  railroad  by  said  receiver,  under  his 
said  appointment  in  said  recelTcrsbip, 
tbrough  his  servants  and  employes,  their  son, 
Norman  A.  Lampkln.  was  struck,  knocked 
down,  and  run  over,  and  thereby  Injured  and 
killed,  by  a  moving  train  of  freight  cars  of 
said  railroad  In  said  city  of  Shreveport  on  or 
about  the  2Gth  day  of  June,  A.  D.  1900,  by 
reason  of  tbe  torts,  faults,  wrongs,  careless* 
ness,  omlBBl<His,  and  gross  negligence  of  the 
servants  and  employes  of  said  receiver  In 
charge  of  and  operating  the  said  train  of 
freight  cars,  and  tbat  said  accident  happened 
on  Cotton  street,  In  said  city,  between  Com- 
merce or  Levee  and  Market  streets.  They 
entered  into  a  minute  description  of  tbe  lo- 
cality where  tbe  accident  occurred,  and  the 
circumstances  connected  with  the  same.  The 
defendant  answered,  pleading  the  general  de- 
nial, and  averring  ctmtiibutory  negligence  on 
the  part  of  decedent.  Tbe  jury  returned 
a  verdict  In  favor  of  the  defendant,  and 
judgment  was  rendered  accordbigly.  Plain- 
tiffs appealed. 

Opinion. 

The  evidence  shows  tbat  tbe  railroad  of 
defendant  company  enters  tbe  city  of  Shreve- 
port from  the  east  over  a  bridge  spanning 
the  Red  river.  The  west  end  of  the  bridge 
rests  upon  the  edge  of  Levee  or  Commerce 
street,  which  runs  along  tbe  river  front,  be- 
tween tbe  city  and  the  river.  The  bridge  is 
opposite  to  the  mouth  of  Cotton  street,  and 
tbe  tracks  of  defendant's  road  run  from  the 
Red  Illver  Bridge  across  Commerce  street, 
and  up  Cotton  street,  for  several  blocks; 
Its  freight  depot  being  on  the  side  of  Cotton 
Btreet  between  Commerce  street  and  Spring 
street,  the  next  cross  street  back;  tbe  pas- 
senger depot  being  several  blocks  further 
np  in  tbe  city.  Spring  street  crosses  Cotton 
street  on  a  high  overhead  bridge  supi>orted 
by  wooden  posts  and  sills  resting  upon  the 
ground.  The  bridge  has  several  spans, 
through  which  there  are  open  spaces  and 
railroad  tracks.  The  Shreveport  &  Red  Riv- 
er Valley  Railroad  also  approaches  the  city 
over  the  same  railroad  bridge  over  the  Red 
river,  and  uses  tbe  tracks  of  the  defendant 
company  back  as  far  as  Spring  street  At 


that  pcdnt  the  trains  are  stopped,  switched 
oft,  and  backed  down  to  its  own  depot  on 
Red  river,  just  below  the  railroad  bridge. 
There  are  at  Spring  street  two  or  three 
tracks  of  the  defendant  company,  which  run 
parallel  to  each  other;  the  main  track  being 
In  the  center,  and  the  side  tracks  being  along- 
side, with  intervening  spaces.  Tiie  evidence 
sbows  that  many  pei'sons  go  to  Spring  street 
when  the  passenger  trains  of  tbe  defendant 
company  and  those  of  the  Red  River  Valley 
Railroad  reach  that  point  In  order  to  see 
or  meet  passengers  or  to  board  the  trains, 
and  that  passengers  frequently  leave  the 
trains  at  tbat  point  to  go  Into  the  city.  Tbe 
point  in  question  is  not  one  provided  by  ei- 
ther company  for  the  receiving  or  landing  of 
their  passengOTB.  There  are  no  platforms 
placed  there,  nor  other  arrangements  made 
for  the  c<»ivenlence  of  passengers.  The  com- 
panies are  much  opiKwed  to  their  passengers 
getting  on  or  getting  off  at  tbat  point  and 
have  tried,  but  In  vain,  to  prevent  it  On  the 
morning  of  June  20,  idOO,  a  young  colored 
man,  named  Norman  A.  Lampkln,  living 
with  his  parents  In  Shrev^ort  left  bis  home, 
and  went  down  to  tbe  overhead  bridge  at 
the  corner  of  Cotton  and  Spring  streets,  and 
sat  down  there.  As  the  passenger  train  of 
the  Red  River  Valley  road  was  approaching 
S[»1i^  street  on  tbe  main  track  of  the  de- 
fendant company,  he  rose  from  his  seat,  and 
walked  to  meet  it  when  it  should  make  its 
usual  stop.  What  his  object  or  purpose  was 
in  going  to  tbe  train,  the  record  does  not  dis- 
close. He  was  not  an  employg  of  either  com- 
pany, nor  were  there  any  contractual  rela- 
tions between  them.  As  tbe  Red  River  Val- 
ley train  was  reaching  its  switching  point  at 
tbe  comer  of  Spring  and  Cotton  streets  trcm 
tbe  Red  River  Railroad  Bridge,  a  freight 
train  of  the  defendant  came  backing  down 
opposite  to  It  moving  east  towards  tbe  rail- 
road bridge.  Tbe  sides  of  the  cars  of  each 
company  projected  on  each  side  about 
feet  beyond  the  rails  on  the  tracks.  As  the 
freight  train  passed  down,  it  struck  and  Im- 
mediately killed  I^ampkln,  who  was  then  In 
the  space  between  the  two  tracks  which  tbe 
trains  occupied,  and  so  near  to  the  rail  of 
the  side  track  of  tbe  defendant  company  as 
to  be  reached  by  a  projecting  comer  of  one 
of  tbe  cars  on  that  track.  The  freight  train 
consisted  of  about  IT  or  18  cars.  Its  engine 
was  at  tbe  end  of  the  train  furthest  from 
the  direction  In  which  the  train  waa  being 
moved.  Tbe  train  was  moving  slowly,— at  a 
not  greater  rate  of  speed  than  2  or  2%  miles 
per  hovi.  There  was  no  person  on  the  car 
at  the  end  of  the  freight  train  to  keep  an  out- 
look upon  the  track  ahead,  nor  upon  the 
spaces  between  the  tracks  to  give  warning  of 
the  approach  of  the  train;  nor  waa  there  any 
person  stationed  fortbe  same  purposes  at  the 
point  where  persons  were  likely  to  be  found, 
in  the  spaces  between  tbe  tracks,  when  the 
passenger  trains  came  In  or  out  A  brake- 
man  on  tbe  top  of  tbe  third  car  from  the  end 
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of  tbe  freight  train  was  the  employ^  of  tbt 
defendant  nearest  to  tlie  Bcene  of  the  acci- 
dent 

Defendant  claims  that  there  Is  no  such 
■trcet  as  Cotton  street  In  the  city  of  Shreve- 
port;  that  what  Is  called  "Cotton  Street" 
Is  an  open  space  oppn^riated  for  the  tracka 
of  Its  company  by  the  city  conncll;  that  there 
are  no  sidewalks  upon  the  so-called  street, 
and  no  paths  or  ways  for  either  footmen 
or  rehieles;  that  it  is  occupied  by  a  net- 
work of  railroad  tracks;  that  there  Is  no 
indication  to  any  one  of  the  locality  helng 
other  than  a  railroad  track  yard;  that  there 
Is  no  place  for  the  tx'avel  of  either  vehicles 
or  foot  passengers  along  the  street,  and  it 
Is  tn  fact  not  traveled.  Cotton  street,  so 
called,  is  in  fact,  dnring  a  part  of  Its  length, 
almost  exclnslvely  used  for  railroad  pur- 
poses,—tracks,  with  spaces  between  the 
tracks,  covering  almost  the  whole  width  of 
the  streets;  but  the  fact  remains  that,  from 
a  legal  standpoint  the  tracks  are  laid  in  the 
public  street  of  the  city,  and  that  from  a 
legal  standpoint  tbe  general  public  have  a 
legal  right  of  passing  along  and  over  the 
street  The  right  of  occupation  granted  to 
tbe  defendant  company  by  the  city  council 
along  the  street  was  granted  subject  to,  and 
was  recelTed  subject  to,  the  rights  of  the 
public  along  and  over  the  same;  bat  the 
rights  and  obligations  of  the  latter  were 
fnodiQed  to  some  extent  by  the  grant  to  the 
railroad  company.  We  cannot  deal  with  the 
accident  under  Inquiry  In  this  case  from  the 
standpoint  of  Lampkin's  having  occupied 
when  he  was  killed  the  position  of  either  a 
trespasser  or  a  licensee.  Def^dant  intro- 
duced a  number  of  witnesses  to  prove  tbe 
fact  that  getting  on  and  off  tbe  train  by 
passengers  at  or  about  the  Spring  Street 
Bridge  was  In  opposition  to  the  wishes  of  the 
railroad  companies,  and  contrary  to  the  in- 
structions given  to  their  conductors;  but  that 
fact  Is  an  irrelevant  one  in  this  particular 
case,  where  the  party  who  was  killed  had 
not  been  a  passenger  on  their  trains,  nor 
was  he  attempting  to  become  such.  The  im- 
portant question  la  whether  persons  were 
accustomed,  rightly  or  wrongfully,  as  a  fact, 
to  congregate  at  this  particular  place,  and 
by  so  doing  made  it  a  point  of  danger  to  life 
and  limb.  We  think  the  evidence  establishes 
that  it  was  a  danger  point,  and  that  the 
parties  operating  trains  bad  every  reason 
to  believe  and  know  that  it  was  audi,  and 
that  they  were  called  upon  to  govern  their 
jictlons  accordingly. 

Defendant  urges  that  It  would  be  nnrea- 
aonably  onerous  to  force  it  to  place  fiagmen 
or  policemen  on  tbe  streets,  or  to  place  a 
brakeman  at  the  rear  end  of  each  backlog 
car  or  train,  as  It  is  constantly  making  up 
or  breaking  traios  and  moving  them  at  all 
hours  in  different  directions;  that  there  is 
no  conventional  or  statute  requirement  upon 
it  to  do  so.  It  may  be  true  that  the  city, 
In  granting  defendant  Its  right  to  lay  its 


track  upon  tbe  street  did  not  impose  vjci 
It  these  obligations,  and  that  tbey  were  zn 
Imposed  on  It  by  general  ordinance  or  stotutt. 
But  there  are  certain  obligations  upon  n^- 
road  corporations  which  exist  independeutlt 
of  convention  or  ordinance  or  statute.  TLeit; 
is  a  duty  imposed  upon  every  one.  wbetb^: 
natural  person  or  artificial  person,  to  aro.  L 
by  pn^r  care,  doing  injury  to  others  throi;, 
their  fault    Rev.  Civ.  Code,  arts.  66ti-2^U. 
in  Hamilton  v.  Steamship  Co.,  42  I>a.  Ad:. 
824,  8  South.  586,  this  court  said:    "That  L 
running  a  train  backward  through  street*, 
the  engiueer  should  see  that  the  braketi:^ 
Is  at  bis  post  and  keep  a  lookout  on  tit 
track  to  warn  In  case  of  danger.    It  is  tt: 
duty  of  the  flreman  to  ring  tbe  bell  c-h 
tlnually  while  passing  through  a  town  ix 
village.   That  It  would  not  give  Its  saoctio!: 
to  the  least  absence  of  an  employ£^  of  a 
railroad,  when  a  serious  accident  hap{<€£r 
while  passing  through  a  street  of  a  toa^ 
That  the  danger  to  human  life  was  too  gr&i. 
and  employes,  to  be  relieved  from  all  te- 
sponslbiUty,  must  be  at  their  poats."  We 
have  on  several  occasions  repeated  this  eami 
caution.   We  have  declared  that  the  greater 
the  danger  to  the  public,  the  greater  shouk 
be  the  vigilance  exercised  and  precautijn> 
taken  to  avoid  it    If  railroad  corpora  Lues 
passing  through  the  streets  of  a  city  fail  tc 
exercise  any  vigilance  and  to  take  any  pn- 
cautlons  by  reason  of  the  pecuniary  expense 
which  this  would  entail,  they  must  be  mLii-. 
to  Imow  that  they  assume  tbe  risks  of  n- 
sultlug  accidents,  and  must  take  the  le^ 
consequences  of  their  balantdng  the  chacc^ 
Defendant  urges  In  tnis  particular  case  tiuL 
even  had  there  been  a  brakeman  upoo  tbe 
rear  end  of  the  backing  train  at  the  tiife; 
of  the  accident  the  deceased  placed  hiom'J 
in  a  position  of  danger  so  shoi^y  befoTf  t' 
was  struck  and  killed  that  the  brateitii 
could  not  have  possiUy  avoided  the  accidei: 
by  anything  he  could  have  done.    That  prop- 
osition Is  by  no  means  established  as  a  fa 
and  it  Is  a  dangerous  course  for  the  cvd- 
ponies  to  pursue,— to  fail  in  their  duty, 
to  then  argue  that  no  good  would  have  t*.-^ 
accomplished  had  the  duty  been  fulfiU^I 
The  proper  course  is  to  perform  the  duty 
leaving  results  to  be  actually  tested  by  t> 
fncts  of  each  special  case.    Tbe  evj<'.i^:K>' 
does  not  show  that  there  exists  on  Con.i 
street  any  point  specially  dangerous,  cti*-: 
than  this  particular  place,  at  or  near  uie 
Spring  Street  Bridge,  and  It  would  tun 
been  no  very  onerous  obligation  upon  tbe 
fendaut  to  have  stationed  a  man  or  mer.  r. 
that  place  to  secure  the  public  safety.  It 
may  be  true  that  an  accident  might  happ'.-: 
anyhow,  but  none  the  less  the  defeaiiz: 
should  have  taken  precautions  to  avoic  r. 
and  to  minimize  the  danger,  whicb  woo!-' 
serve  It  In  good  stead.   The  record  docs  ha 
show  how  many  persons  were  at  this  par- 
ticular point  when  the  accldwt  occnrred. 
This  case  resembles.  In  a  namb»-  of  is 
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Ceatares,  tbat  of  Downing  t.  RaQway  Co. 
<.  recently  decided  by  this  court)  29  South. 
:ui07.    In  both  cases  there  was  the  killing  of 
man,  for  ^ant  of  pr<^>^  caution,  by  the 
"ba eking  down  of  a  freight  train.    In  both 
cases  the  freight  train  moved  opposite  a 
<3anger  point  in  the  streets  of  a  town  almnl- 
■taneoualy  with  the  passing  of  a  passenger 
^ain  vpon  a  parallel  track,  when  the  atten- 
-tioD  of  persons  standing  along  or  between 
the  tracks  would  be  likely  to  be  attracted 
l>y  the  pnasenger  train,  and  when  the  noises 
from  the  passenger  train  would  be  likely  to 
conceal  the  approach  of  the  freight  train. 
In  both  cases  there  was  a  failure  on  the 
part  of  the  parties  operating  the  freight  to 
exercise  proper  care  and  take  proper  precau- 
tions while  moTlug  It  forward  upon  the  track, 
■to  give  notice  of  its  approach,  and  to  warn 
parties  standing  on  or  near  Its  tracks  of  their 
<iaiiger.  In  the  Downing  Case  there  was  no 
evidence  before  the  court  showing  the  cir- 
cumstancee  under  which  the  railroad  tracks 
liad  been  placed  In  the  street,  and  whether 
tbe  title  of  the  land  upon  which  the  tracks 
■vrere  laid  was  in  the  railroad  company  or  In 
the  public,  and,  therefore,  whether  tbe  party 
Jellied  was  or  was  not  a  trespasser  or  a  li- 
censee;  but  in  the  presoit  case  tbe  de- 
ceased was  unquestionably  upon  a  public 
street,  and  not  on  defendant's  track,  when 
killed,  and  he  was  neither  a  trespasser  nor 
a  llcemee.    In  the  Downing  Case  the  de- 
ceased was  standlug  on  or  near  a  practically 
abandoned  spur  trade,  on  which  he  had  no 
reason  to  apprehend  tbe  approach  of  a  mor- 
Ing  train,  while  tbe  parties  operating  tbe 
freight  train  had  reason,  on  their  part  to 
b^eve  that  there  would  be  danger  for  par- 
ties standing  where  the  deceased  was  stand- 
ing, while  In  the  present  case  both  the  de- 
ceased and  tbe .  parties  In  cbai^  of  the 
freight  train  must  bare  known,  or  be  pre- 
sumed to  have  seen  and  known  of,  the  dan- 
gerous character  of  the  situation,  and  each 
and  both  held  to  Increased  care  and  vigi- 
lance. 

Tbe  defendant  insists  that  the  deceased 
was  backing  towards  the  fr^^t  train,  and 
was  still  moving  when  he  was  struck  and 
killed,  and.  if  not  actually  moving,  he  had 
Just  come  to  a  halt;  that,  while  the  space 
between  the  tracks  was  sufficient  for  safety, 
yet  the  qiace  over  which  he  backed  was 
short,  and  they  could  not  anticipate  tbat  he 
would  move  Into  danger.  It  sought  to  es- 
tablish that  deceased  was  not  struck  by  tbe 
Urst,  but  by  the  second  or  third,  car  of  the 
train,  but  this  contentlcm  It  did  not  sustain. 
There  is,  as  usual,  a  c<nifllct  of  evidence  as 
to  tbe  circumstances  under  which  tbe  de- 
ceased came  to  his  death.  Mercer,  a  farmer 
living  in  Bossier  parish  (plalnUfCs'  witness), 
testified  tbat  he  was  a  passenger  that  day 
on  the  incoming  j>aaseng«r  txain  of  the  Bed 
River  Valley  road,  and  was  sitting  and  look- 
ing out  of  tbe  window  on  the  side  chC  the  car 
towards  where  the  deceased  was  killed.— 


the  side  next  to  tiie  defendant  company's 
switch  (side  track).  He  was  about  a  car's 
length  from  the  deceased  when  he  was 
struck.  He  saw  him  Just  as  the  train  struck 
him.  The  first  he  noticed,  tbe  boy  seemed 
to  be  standing  with  his  back  to  the  defend- 
ant's train,  ahd  he  was  struck.  Saw  him  Just 
about  the  moment  that  the  train  struck  him. 
He  was  standing  with  his  back  to  the  track 
of  the  defendant  company,  which  was  par^ 
aUel  to  tbat  on  which  witness  was,  and 
parnllel  with  main  line  of  the  defendant 
company.  He  seemed  to  be  looking  at  tbe 
Valley  train  as  it  ran  In  <m  the  main  line. 
He  had  his  face  towards  the  Valley  train, 
and  his  ba(^  was  towards  the  track  the  other 
train  was  aa.  He  saw  the  collision.  He 
might  have  noticed  the  boy  before,  but  did 
not  pay  any  attention  to  him.  Tbe  train 
seemed  to  strike  him  on  his  side.  The  de- 
fendant's train— a  freight  train— was  back- 
ing towards  the  east,  towards  the  railroad 
bridge  over  Red  river.  The  Valley  train  was 
moving  to  the  west,  going  Into  the  city. 
The  Vall^  train  was  moving  very  slowly. 
It  had  neoily  come  to  a  stop.  Two  brake- 
men  came  up  along  the  ground  by  the  side 
of  the  track  after  the  deceased  was  struck, 
but  not  before.  There  might  have  been  some 
one  on  the  t(9  of  the  car,  but  wltn^  did 
not  see  any  one.  He  was  not  paying  any 
attention  to  it  mitil  the  man  was  struck. 
He  did  not  notice  whether  tbe  train  on  which 
he  was  was  making  a  noise  at  the  time. 
The  only  noise  it  could  have  made  at  the 
speed  It  was  going  was  tbe  escaping  of 
steam.  The  defendant's  train  was  moving 
very  slowly.  It  was  nearly  at  a  stop,  and 
did  stop  In  about  a  ear's  length.  It  was  a 
long  freight  train.  He  conld  not  tell  wheth- 
er there  was  a  ringing  of  the  bell  on  defend- 
ant's trahL  Tb&re  ore  freight  and  switch  &i- 
glnes  and  trains  moving  in  tbe  yard  nearly 
all  the  time.  The  yard  Is  filled  up  with 
tracks.  Witness  has  aeaa  a  policeman  at 
the  point  since  the  accident  Was  told  be 
had  been  placed  there  to  keep  people  from 
getting  off  the  train.  Tom  Pattison,  a  dray- 
man in  the  employ  of  Dreyf  ons  &  Co.  (plain- 
tiffs' witness),  was  at  the  defendant  com- 
pany's track  right  below  tbe  Spring  Street 
Bridge  when  the  deceased,  Noiman  Lamp- 
kin,  was  killed.  He  was  sitting  on  his  wag- 
on, which  was  fadng  tbe  Bed  river.  He 
was  lotting  at  tbe  Valley  train.  The  boy 
was  standing  there,  looking  at  tbe  Valley 
train  coming  In.  He  was  standing  a  little 
too  close  to  the  Valley  train,  and  so  he  back- 
ed back,  and  Just  at  that  time  the  defend* 
anf  s  train  was  coming.— one  car  under  the 
bridge,— and  the  boy  backed  a  little  too 
far,  and  this  train  knocked  him  down.  He 
backed  until  he  was  near  enough  tor  the 
front  advandng  car  to  strike  him,  aud  it 
passed  between  witness  and  the  boy.  The 
latter  bad  his  face  towards  tbe  Valley  train 
nt  the  time  this  train  atmck  him,  his  bade 
iielng  towards  tbe  one  that  stmck  him. 
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backing  car  was  about  20  feet  from  the  boy 
when  he  stepped  back.  There  was  do  one 
at  all  on  the  advancing  front  car,  which  was 
the  one  that  stmck  him.  Wttnesa  heard  no 
<Kie  call  out  to  him  or  give  blm  warning  to 
jeet  out  of  the  way.  Never  heard  any  one 
say  anything  to  him,  and  never  saw  any  one 
there.  Did  not  hear  the  man  make  an  out- 
cry. Witness  made  a  mark  on  the  map  in- 
troduced in  evidence  showing  the  place  he 
(the  witness)  was  at  when  the  accident  oc- 
curred. The  following  questions  and  an- 
awen  were  made  and  answered  by  this 
witness  on  cross-examination:  "Q.  If  this 
man  who  was  struck  by  the  train  had  not 
stepped  back  jtut  as  he  did,  this  freight  train 
would  not  have  struck  hlra,  would  it?  A. 
Xo,  sir;  I  rn^on  not  Q.  It  waa  his  step- 
ping back,  then,  that  put  him  in  the  way  of 
that  freight  train  which  hit  him?  A.  Yea; 
I  reckw  so.  Q.  In  other  words,  it  he  had 
stayed  where  he  was  before  stepping  back, 
be  would  not  have  been  struck,  but  would 
have  been  clear  of  both  trains?  A.  I  do  not 
know.  sir.  Q.  Was  there  space  In  there  suf- 
ficient for  persons  to  stand  with  safety  be- 
tween the  two  trains?  A.  Yes,  sir."  Sklr- 
rlng,  the  engineer  on  the  Red  River  Valley 
train,  testified  that,  as  the  train  on  which  he 
WBB  approached  the  bridge  on  Spring  street 
the  deceased  was  sitting  near  the  end  of 
the  sill  the  uprights  stand  on,  under  the 
bridge,  talking  to  another  man.  They  both 
got  up,  and  the  man  killed  was  ahead  of 
the  other,  and  stepped  right  In  front  of  his 
(wHneas*)  train,  facing  It  with  his  back  to 
the  aiiproachlng  train  of  the  defendant  com- 
pany, and  went  sideways  towards  that  track. 
There  were  two  coaches  on  witness*  trabi 
that  morning,  and  bis  engine  was  right  un- 
der the  bridge,  and  BtoN>ed.  When  the  <m- 
gfne  passed  him  the  man  was  all  right  walk- 
ing down  the  track  (open  space?)  towards  the 
side  track  of  the  defendant  company.  Aa 
the  train  approached,  the  head  car  bit  him 
on  the  shoulder  and  knocked  him  down. 
There  was  plenty  space  enough  between  the 
two  tracks  for  him  to  have  been  safe  if  he 
had  not  gone  too  far.  Just  before  he  was 
struck,  the  man  was  clear  of  the  car.  While 
the  train  was  stlU  moving  he  stepped  in  the 
way,  and  it  struck  him.  lie  bad  hia  back  to 
that  train,  and  was  looking  in  tlie  direction 
of  tlie  Valley  train.  Just  before  be  was 
struck  he  was  entirely  clear  of  the  defend- 
ant's train.  He  was  not  w  the  track  at  all. 
He  was  between  the  two  tracks  and  entirely 
clear  of  the  trnc-ks  until  the  defendant's 
train  got  within  rIx  feet  of  him,  be  sup- 
posed, and  he  wns  still  going  sideways,  step- 
ping towards  that  side  track,  getting  fur- 
ther away  and  walking  Into  the  defend- 
ant's track.  He  waa  dear  of  the  track  until 
the  train  got  within  six  feet  of  him.  and  it 
was  moving  towards  him  all  the  time,  and 
while  the  train  was  moving  and  he  was  go- 
ing onto  the  defendant's  track  they  could 
nut  liave  stopped  blm.  It  would  have  been 


Impossible  for  them  to  have  done  aa  T>'- 
could  not  have  done  more  than  thej  d... 
When  the  train  was  moving  the  trains-E 
could  not  have  stopped  It  in  time  to  har- 
prevented  hitting  him  If  there  had  bees  1  •< 
men  on  the  train.  Trains  were  backlEf  ^ 
there  all  the  time.  When  the  man  was  srn^ 
he  was  loolxlng  up  towards  the  Bed  Eit.' 
Valley  train.  He  was  kind  of  walking  si^- 
ways.  The  engine  was  under  the  br>L- 
when  the  accident  occurred.  He  had  wslk^. 
down  some.Uttle  distance  towards  the  r>c 
He  was  about  middle  ways  of  the  fr-:: 
coach  of  the  Valley  train.  He  was 
25  feet  frmn  the  engine.  Both  trains  re- 
making a  noise  at  the  time.  Frel^  can.  2 
particular,  make  a  noise  when  in  motioc 

Plaintiffs'  counsel  r^er  the  court  ht  se;- 
port  of  their  cha^re,  not  <mly  Id  the  Case  ^ 
Hamilton,  heretofore  noted,  but  to  thu  rf. 
Cnrley  v.  Railroad  Co.,  40  La.  Ana.  610  • 
South.  103;  Peyton  v.  Railroad  Co..  41 1. 
Ann.  8Cl,  6  South.  690;  Conway  v.  Ballrcs 
Co.,  61  La.  Ann.  146.  24  South.  780;  Bj.'>- 
V.  Railroad  Co.,  47  La.  Ann.  1218,  17  Sc<l 
782;  2  Shear,  ft  R.  Neg.  K  471-4S4:  iV 
ney  t.  Railroad  Co..  16  Hun.  41S;  WUe?  t 
Railroad  Co..  T6  Hun.  20^  27  N.  T.  Sc;' 
722;  Dunkman  t.  Railway  Co.,  95  Mo.  =l 
4  S.  W.  670:  Id..  16  Mo.  A]^  Append.  ^' 
In  the  Gurley  Case  this  court  declared  it.- 
a  railroad  company  runnli^  and  opavt: 
Its  road  tbrough  the  streete  of  a  popuij-- 
city  is  bound  to  observe  extraordinary  p>r 
cauttouH  for  the  safety  of  the  public,  r<> 
ticularly  at  atreet  erosslnga.  We  are  (rt  ti- 
oplnlon  that  the  defendant  cinnpany  «t- 
gullty  of  backing  tiie  freight  tratn  doin 
track  past  the  pctot  In  question,  under 
circumstances  disclosed  by  the  testfmuiT  :. 
this  record,  without  having  inovlded  fci. 
tak«D  ^ecantlona  to  notify  parties  v. 
might  be  standing  or  walking  there  or  a.1- 1: 
on  its  track  of  its  approach,  and  warn  t.-.- 
of  their  danger. 

We  have  next  to  ascertain  whether  - 
decedent's  action  or  Inaction  In  the  prt--'  ~ 
barred  the  right  of  recovery.  Plaintiffs 
tend  that,  even  if  there  was  contrlbuuffr  r . 
ligeuce  on  the  part  of  the  decedoit.  rec'v 
will  not  be  defeated  If  there  has  been  a  . 
disregard  of  that  ordinary  care  on  the : 
ot  defendant  which.  If  exerted,  would  ' 
averted  the  accident  causing  the  InJiUTf? 
which  damages  are  sought,  and  counsel  r  -  < ! 
in  support  of  this  position  Kramer  v.  d  j 
road  Co.,  51  La.  Ann.  168S,  26  South. 
Rice  V.  Railroad  Co.,  Bl  La.  Ann.  : 
South.  7U1;  Magulre  v.  Railroad  Co..  4>  ' 
Ann.  1543,  16  South.  437:  Nelson  t.  RaL- 
Co.,  40  La.  Ann.  491,  21  South.  635;  Ooar  - 
Co.  V.  Tolson.  139  U.  S.  558,  11  Sap.  CL  i 
35  L.  Ed.  270;  Railway  Co.  r.  Ives.  lUV  ^\ 
410.  12  Sup.  Ct  678,  8(5  L.  Kd.  485; 
v.  Railroad  Ca,  51  La.  Ann.  146^  24  :^ 
780.    In  Herllach      Railroad  Ca.  44 
Ann.  2S0,  10  South.  628,  this  conrt  do>''  ' 
that,  on  approaching  a  atiaeet  crosains  m:  < 
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ftilroad  track  in  a  city,  it  1b  the  doty  of  a 
raveler  to  exercise  his  senses  of  sight  and 
earing,  and  look  and  listen  tar  an  approach- 
ig  train;  that  hia  failure  so  to  do  Is  negll- 
ence,  which,  in  caae  of  collision,  wltl  pre- 
ent  hiB  recovery  of  damages  Cor  Injuries  re- 
eived.  In  the  consideration  of  the  case,  It 
'-ill  be  observed  that  the  plaintiff,  when 
truck  by  one  of  defendant's  engines,  was 
u  defendant's  track,  which  was  laid  upon 
:s  private  property.  In  the  course  of  its 
pillion  this  court  aald  It  was  satisfied  that 
efendant's  employes  were  neglectful  of  their 
utles  under  the  general  principles  of  law, 
s  well  as  under  the  ordinances  of  the  city, 
1  reference  to  keeping  a  flagman  at  the 
treet  crossUig,  the  exhibition  of  a  red  light, 
tc.  and  that  the  evidence  rendered  It  «c- 
eedingly  doubtful  that  a  bell  was  rung  or 
whistle  sounded;  that,  taking  it  all  in  all, 
he  evidence  made  out  a  case  of  negligence 
n  the  part  of  the  company;  that  they  were 
vtdently  unmindful  of  the  rights  of  pedes- 
rians  who  had  equal  rights  to  use  this  cross- 
3g.  The  court  was  of  opinion,  however, 
lint  the  plaintiff  was  himself  gnllty  of  negli- 
ence  which  directly  caused  or  contributed 
D  the  accident  by  which  bis  Injuries  were 
ifllcted,  and  declared  that  the  rule  was  a 
Dir  and  reasonable  one  which  required  of 
i-avelers  who  resort  to  thoroughfares  of  a 
ity,  over  which  railroads  have  a  right  of 
my,  to  exercise  the  greatest  possible  care  to 
^  old  collisions  with  their  trains;  that  ordl- 
arlly  the  tact  that  the  train  neglected  to 
lake  statutory  and  customary  warnings  did 
ot  relieve  a  person  approaching  an  open 
rosslng  from  the  duty  of  looking  out  on  ap- 
roachlng  the  road.  The  court  quoted  ap- 
rovlngly  an- author  who,  summarizing  the 
utles  of  rallToad  companies  and  travelers, 
espectlvely,  In  respect  to  public  crossings  at 
lie  intersection  of  public  streets,  said:  "At 
be  place  of  intersection  there  are  concurrent 
IgiiU.  Neither  the  traveler  on  the  common 
ighway  nor  the  railroad  company  has  an 
xcluslve  right  of  passage.  Bven  on  a  com- 
lon  road  travelers  must  look  out  for  the  ap- 
roach  of  other  veblcles,  and  tbls  is  the  more 
ecessary  at  a  railroad  croPRlng.  because 
lovement  on  such  a  road  Is  more  speedy, 
nd  because  the  consequences  of  such  a  col- 
Islon  are  usually  disastrous.  Precautlcm— 
>okIiig  out  for  dangers— Is  therefore  a  duty." 
'homp.  Neg.  p.  403;  Beeves  t.  Railroad  Co.. 
0  Pa.  404;  Railroad  Co.  v.  Helleman,  49  Pa. 
0.  In  Conway  v.  Railroad  Co.,  61  La.  Ann. 
40,  24  Soutb.  780,  this  court  was  of  opinion 
tint  thore  wai^  no  proper  care  on  the  part  of 
he  employfi  In  charge  at  defendant's  electric 
ar;  that  such  care  must  be  exercised  at 
nngerous  places  on  a  railway  to  avoid  In- 
Icting  injury  as  the  prop«r  manning  of  a 
ar  requires.  The  plaintiff  In  ttaat  case,  in 
rder  to  board  an  electric  car  whose  stopping 
•lace  was  on  Its  track  In  the  neutral  ground 
n  Canal  street  between  Baronne  and  Caron- 
ielet,  walked  to  this  stopping  place  from 
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the  Baronne  street  crossing,  along  the  open 
space  on  the  neutral  ground  between  the 
track  of  the  defendant  company  and  a  paral< 
lei  track  of  the  same  company.  It  was  All 
Saints  Day,  and  cars  were  constantly  pass- 
ing on  this  parallel  track.  The  tracks  were 
so  close  together  that  a  person  standing  be- 
tween the  two  when  two  cars  passed  each 
other  was  almost  certain  to  be  injured.  The 
plaintiff  was  struck,  when  in  the  act  of  get- 
ting Into  his  car,  by  the  overlapping  side  of  a 
car  passing  at  that  time  on  the  other  track, 
and  coming  up  behind  him.  Plaintiff,  before 
leaving  the  Baronne  street  crossing,  had 
looked  to  see  whether  there  was  a  car  com- 
ing up  on  the  other  track,  but  did  not  look 
back  after  he  had  cmce  started  between  the 
tracks  on  the  neutral  ground.  In  reference 
to  the  plalntlffa  conduct  the  court  said: 
"The  plaintiff  did  not  at  the  moment  suspect 
the  threatening  danger.  He  admits,  had  be 
looked,  he  would  have  had  no  trouble  in  seeing 
the  approaching  car.  There  was  forgetful- 
ness  on  his  part,  it  la  true.  Just  prior  to  the 
accident,  In  hia  listlessly  walking  as  he  did. 
Whether  It  was  enough  to  defeat  the  right  of 
recovery  is  a  question  to  be  hereafter  deter- 
mined. Even  if  one  should  usually  look  and 
listen,  yet  If  the  servant  should  have  seen 
the  danger.  It  is  negligence  not  to  have  seen 
It  and  applied  himself,  as  far  as  possible,  to 
avoid  the  accident.  Moreover,  the  plaintiff 
was  on  the  passageway  from  which  passen- 
gers  board  the  train.  These  reasons,  we 
think,  take  the  case  out  of  the  rule  requiring 
one  to  look  and  listen.  •  *  •  Not  to  have 
seen  the  plaintiff  walking  on  so  dangerous  a 
place  was  culpable  negligence.  It  must  be 
borne  in  mind  that  passengers  were  invited 
to  board  the  train  from  the  space  over  which 
plaintiff  was  walking  at  the  time.  It  devolv- 
ed upon  the  employes  ot  the  defendant  com- 
pany to  be  careful,  to  run  slowly  at  this 
place,  and  to  look  on  the  entire  front  of  the 
advancing  car,  and  to  exert  a  timely  care 
towards  protecting  persons  in  dangerous 
proximity  to  the  car.  The  space  having  been 
reduced  by  defendant's  car  from  four  and  a 
half  feet  to  eighteen  Inches,  It  devolved  upon 
its  employes  to  be  careful  and  watchful.  It 
does  aeem  that  with  ordinary  prudence  and 
watchfulness,  the  plaintiff  would  have  been 
seen  by  one  In  charge  of  the  advancing  car. 
Not  to  have  seen  him.  In  our  Judgm^t, 
makes  It  evident  there  was  a  want  of  even 
ordinary  care.  If  the  employ^  had  exercised 
the  care  required,  the  accident  might  have 
been  avoided.  It  certainly  devolved  upon 
the  defendant's  agents  to  carefully  look. 
Any  other  rule  would  afford  scant  protection 
to  the  public,  and  give  protection  to  Indiffer- 
ence where  there  should  be  watchfulness. 
There  can  be  no  serious  objection  to  tbe 
nearness  of  the  tracks  to  each  other.  It  Is 
unavoidable.  None  the  less.  If  a  proximate 
track  give  rise  to  more  than  ordinary  danger, 
such  danger  should  be  met  by  corresponding 
precaution.    Instead  ot  care  and  caution 
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which  sfaonid  have  be«n  exercised  In  paBBlng 
the  Bteam  tralD,  the  record  shows  that  the 
motorman  nerer  saw  plaintiff,  who  was 
walking  In  a  dangerous  path  between  the 
cars;  that  there  was  no  sounding  of  the 
gong,  nor  the  least  warning  of  approaching 
danger.  The  defendant's  employes  upon 
such  an  occaBlon,  particularly  where  there 
are  many  passengei^  and  a  number  of  people 
on  the  street,  owed  to  the  public  reasonable 
care  and  diligence.  It  was  the  duty  of  this 
motorman  to  be  on  the  constant  lookout 
when  passing  the  narrow  strip  between  bis 
car  and  the  West  End  train,  the  stopping 
place  of  the  latter.  The  time  (about  midday 
In  November),  the  place  (a  dangerous  way 
where  passengers  frequently  boarded  the 
train  which  plaintiff  was  seeking  to  board), 
the  duty  to  be  on  the  lookout  and  give  warn- 
ing when  there  was  danger  of  accidents,  all 
made  It  obligatory  upon  the  t^otorman  to  be 
upon  the  alert  By  the  use  of  ordinary  care, 
might  not  the  defendant  have  known  that 
plaintiff  was  in  an  exposed  position,  which 
rendered  it  proper  to  glre  warning  at  this 
partlcalar  place,  and  even  at  this  particular 
place  check  Its  car  a  little?  In  our  Judg- 
ment, there  was  not  sufficient  care  and  cau- 
tion taken  to  avoid  the  accident,  and  in  con- 
sequence  we  think  that  the  defendant  is  lia- 
ble. Plaintiff,  it  Is  true,  was  in  an  exposed 
position,  which  called  for  more  than  ordinary 
prudence  in  his  movements;  yet  he  was  in- 
vited to  the  place  where  the  accident  occur- 
red, and,  notwithstanding  a  slight  Inatten- 
tion, he  should  not  have  been  subject  to  the 
risk  of  severe  Injury  by  the  negligence  of  the 
motorman."  In  the  Conway  Case  the  de- 
fendant company  had  a  person  on  guard  to 
see  and  give  warning  and  to  take  precaution- 
ary steps,  but  he  did  not  see.  In  the  case  at 
bar  there  was  no  person  at  all  placed  on 
guard  to  see  and  give  warning;  and,  as  a 
matter  of  course,  no  one  saw  Lampkin's  dan- 
ger, and  no  one  gave  him  warning.  There 
was  this  difference,  however,  in  the  situation 
of  the  deceased  and  the  defendant:  There 
was  an  open  view  for  over  a  block  of  the 
present  defendant's  track,  from  Spring  to 
Market  street,  and  its  train  was  approaching 
very  slowly,  so  that  the  deceased  had  ample 
tinse  to  look  up  the  track  to  ascertain  likeli- 
hood of  danger,  while  the  space  between  the 
two  tracks  on  which  Lampkln  had  gone  was 
only  a  few  feet  wide,  and  he  could  pass  from 
a  situation  of  safety  to  one  of  danger  in  a 
few  seconds. 

The  jury,  by  a  vote  of  10  to  2,  rendered  a 
Judgment  in  favor  of  the  defendant  Coun- 
sel refer  to  the  verdict  of  a  jury  In  favor  of 
a  corporation  as  being  an  exceptional  fact, 
and  urge  upon  us  the  great  weight  which 
should  be  given  to  It;  but  we  have  to  exam- 
ine the  record  ourselves,  and  determine  from 
that  examination  whether  the  jury  erred  or 
not.  For  the  same  reasons  which  have  Im- 
pelled us  to  reverse  or  modify  the  verdicts  of 
jmies  when  adverse  to  corporations,  we  must 


reverse  or  modify  them   when  rwider^ 
wrongly  In  their  favor.   After  mature  dtllt- 
eratlon,  we  are  of  the  opinion  that  the  vtr-j 
diet  rendered  In  this  esse  cannot  be  snsrab-' 
ed.   We  are  of  the  opinion  that  the  deatb  ^ 
Lampkin  could  have  been,  and  d*>i;t>-.:-^ 
would  have  been,  avoided,  had  the  defeotlir. 
company,  while  running  its  train  thronn ' 
the  streets  of  a  city,  exercised  the  care 
used  the  precautions  which  proper  regard  f  :r 
the  public  safety  of  the  tadlvldnals  ttp.  -; 
called  for. 

For  the  reasons  assigned.  It  Is  ordMed. 
judged,  and  decreed  that  the  verdict  of  t> 
jury  be  set  aside,  and  the  Judgment  renttr-! 
therein  be,  and  the  same  is  hereby,  anm:: 
avoided,  and  reversed;  and  it  Is  now  ord'C  i 
adjudged,  and  decreed  that  the  p'.aiti:  u 
herein  do  have  and  recover  from  the  defeil- 
ant  J.  H.  McCormlck,  In  his  capacity  of  re- 
ceiver of  the  Vicksbnrg,  Shreveport  A  Pv:'^ 
Railroad,  the  sum  of  ?2,500,  with  legal  in:^- 
est  thereon  from  the  date  of  the  Jadgniei:: 
herein  until  paid,  with  coats  In  both  coortL 

(106  La.) 

BRINK  et  aL  V.  BARTLBTT  et  al.  |N«. 
13.613.) 

(Supreme  Court  of  Lonioiana.   May  6,  19r>Li 
PRINCIPAL  AND  SURKTY—ACTION  AQAIN3T- 
UBORBRS'  CUIH8— DUI£J>INO  COK- 
TRACTS— LIABILITIBS. 

1.  Hie  creditor  has  the  right  to  sne  the  deb*,  r 
and  his  surety,  and  If  the  sarety  is  entdtlfd  !■ 
the  benefit  of  discasBion,  he  may,  after  jTtit- 
ment,  have  the  property  of  the  prindpa:  &r-' 
Beiz«d  and  sold. 

2.  Under  Statute  No.  180  of  1S94,  the  bojsdi 
of  the  contractor  and  of  his  sarety-  mD<i  > 
spond  to  the  laborer's  and  material  tcii- 
claim  for  labor  performed  or  material  f aroi-i  ■ 
for  constructing  the  buildinK,  altfaooffb 
work  was  performed  with  the  material  furr.- 
ed  to  one  who  had  a  mortgage  with  the  - 
tractor.  The  contractor  is  liable  imdi.T  tv- 
atatiite  although  no  attested  account  has  «v-r 
been  served  on  the  owner. 

3.  The  contractor,  who  has  seen  the  work 
formed  and  the  material  famished  fn  constrtr- 
Ing  the  bciiding,  ia  not  in  a  adtnatian  to  dtv 
his  liabilitr,  on  the  ground  tbat  he  has  not 
notified.  The  surety  on  his  bond  is  held  to 
same  liability. 

(Syilabos  by  the  Court) 
Certiorari  to  court  of  appeals.  First  drrLt 
Action  by  S.  C.  Brink  and  Jennie  Xeeli:! 
against  J.  M.  Bartlett  and  others.  Jcdj- 
ments  for  plaintiffs  were  affirmed  by  Ci 
court  of  appeals,  and  B.  R.  Tordcnbaomt- 
one  of  the  defendants,  applied  for  catiorii:. 
Denied. 

Lee  Emmett  Thomas,  for  n^ktra 
Leonard  &  Randolph,  tor  Eespondent  S.  C 
Brink.  Wise  &  Handoo,  for  napauSm 

Jennie  Neeland. 

BKEAUX,  J.  Suits  were  brought  by  >la 
.Tennle  Neeland  and  S.  C.  Brink  agains:  J 
M.  Bartlett  contractor,  and  B.  H.  Vori*i 
baumen,  surety  on  his  bond,  for  builii-u 
materials  furnished  by  them  to  the  contrx  :• 
or  Just  named.  The  grounds  being  ^mlir  . 
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botb  applications  (tbat  of  8.  C.  Brink  and 
that  of  Mrs.  Neeland)  are  passed  upon  and 
decided  aa  on  one  appilcatlMi  for  botb.  The 
facts  shown  the  testlmonr  are  that  J. 
M.  Bartlett,  a  building  contractor,  entered 
iDto  a  contract  witb  Neltb  Lodge  of  Odd 
Fellows,  at  Shreveport,  to  construct  a  build- 
ing: for  the  lodge.  As  a  contractor,  he  fur- 
nished a  bond,  as  required  by  Statute  No. 
ISO  of  1894,  with  Vordenbaumen  as  surety. 
Bartlett  entered  Into  a  contract  with  A.  -B. 
Knowles  to  fnmlah  the  brick  and  do  tbe 
brickwork  for  the  sum  of  f3,300.  Knowles 
furnished  a  bond,  with  security,  to  Bartlett. 
These  two  bonds— one  In  favor  of  the  owner, 
the  Nelth  Lodge,  and  the  other  In  favor  of 
Bartlett,  the  contractor^were  duly  recorded. 
Bartlett  fulfilled  his  contract,  and  was  paid. 
PlalntlfT  In  the  suit  above  mentioned  fur- 
nished Knowles  with  brick  and  stone  need 
by  Knowles  In  performing  his  part  of  tbe 
contract  Knowles  was  paid  by  tbe  con- 
tractor, Bartlett,  but  Knowles  failed  to  pay 
said  plaintiffs  Neeland  and  Brink,  who  bad 
furnished  brlcfc  and  stone,  as  before  mention- 
ed, the  whole  amount  dtte  them.  These  cred- 
itors, Neeland  and  Brink,  brought  suit  for 
the  balance  due  them,  and  recorered  Judg- 
ment. Vordenbanmen,  security  on  the  bond 
ot  one  of  tbe  defendants  In  the  suit  In  ques- 
tion, urges  that  his  principal  has  paid 
Knowles,  and  that  be.  In  consequence,  can- 
not be  legally  called  upon  to  pay  those  who 
bed  sold  materials  to  Knowles.  Vordenbau- 
men alleges  that  one  of  the  i^alntlffs  (Mrs. 
Neeland)  was  requested  by  him  to  have  her 
account  recorded  In  the  mortgage  office,  and 
that  she  failed  to  hare  It  recorded.  Further, 
he  filed  a  plea  of  discussion,  and  averred 
that  an  attested  account  was  served  on  the 
owner  of  the  building;  that  the  owner,  at 
the  date  It  was  served,  bad  funds  due  the 
contractor  ample  to  pay  the  claims  due.  The 
judge  of  the  district  conrt.  In  the  case  the 
tltie  of  which  Is  written  above,  r^dered 
judgment  against  principal  and  security. 
Bartlett  and  Yordenbaum^i.  From  tbe  judg- 
ment the  defendants  prosecuted  an  appeal  to 
the  conrt  of  appeals.  That  court  decided 
against  them,  and  affirmed  the  Judgment 
against  whlcb  they  had  appealed.  Tbe  ac- 
tion Is  here  both  on  a  writ  of  review  and 
certiorari. 

We  will  not  stop  to  discnss  one  of  tbe 
propositions  averred,  bat  not  a^ned,— that 
the  surety  is  not  entitled  to  raise  issues  not 
raised  by  bis  principal.  It  is  well  settled 
that  one  who  la  fleenrlty  on  a  bond,  aa  the 
security  Is  here,  has  tbe  right  to  plead  the 
exertions  and  defenses  that  the  principal 
might  plead.  Re^ndents  do  not  Insist  up- 
on defense.  In  onr  view,  tbe  text  of 
the  Code  on  tbe  subject  regarding  the  benefit 
of  dlscnsBion  meets  rotor's  complaint  on 
this  score.  We  quote:  "Tbe  creditor  may 
Include  fca  the  same  suit  both  the  debtor  aud 
tbe  surety.  If  be  <ibtalns  judgment  against 
both,  tbe  surety  who  Is  entitled  to  iAe  benefit 
of  dlscoBBloii  may  insist  that  the  judgmmt 


Shan  be  first  executed  against  tbe  principal 
debtor."  Rev.  Civ.  Code,  art.  3051.  As  well 
stated  by  the  judge  of  tbe  district  conrt  in 
bis  reasons  for  overruling  the  plea,  "The  law 
r^fulating  the  plea  of  discussion  does  not 
authorize  the  defendant  to  elect  for  plaintiff 
which  remedy  be  shall  pursue,  but  simply 
gives  the  surety  the  benefit  of  pointing  out 
property  of  the  contractor  subject  to  execu- 
tion"; citing  HiU  V.  MlUer,  7  La.  Ann.  622, 
and  HIU  v.  Bourcler,  28  La.  Ann.  843.  But 
relator  Insists  that  the  furnishers  of  mate' 
rials,  Neeland  and  Brink,  have  no  contract- 
ual relations  with  tbe  defendants,  Bartlett 
and  Vordenbaumen,  relator;  that  they— Mrs. 
Neeland  and  Brink — entered  into  a  contract 
with  Knowlea,  to  whom  they  must  look  for 
payment,  and  not  to  Bartlett,  tbe  contractor, 
or,  in  his  default,  to  his  security,  Vorden- 
baumen, who  are^  they  contend,  third  per- 
sons. If  these  premises  were  to  be  granted, 
the  conclusion  would  lead  to  a  reversal  of 
the  judgment,  and  would  sustain  relator's 
contentioB.  At  the  outset  of  the  discussion 
we  find  that  the  principal  object  of  Statute 
No.  180  of  ISOl  was  to  protect  the  work- 
men's wages  better  and  tbe  material  men's 
claim.  To  that  end  the  owner  is  bound  to 
obtain  from  tbe  one  with  whom  he  contracts 
to  put  up  bis  building  a  bond  and  security. 
One  of  tbe  principal  proviatons  of  the  statute 
is  that  one  who  enters  into  a  contract  to 
have  a  building  constructed  for  on  amount 
of  $1,000  or  over  must  call  for  a  bond  with 
sufficient  security  from  the  eemtractor  to  se- 
cure tbe  workmen  and  the  furnishers  of  ma- 
terials. After  having  done  this,  and  having 
had  the  papers  recorded,  be  is,  by  the  stat- 
ute, left  to  deal  with  the  contractor,  and 
not  with  the  workmen  and  material  men. 
We  are  next  led  brieSy  to  consider  tbe  con- 
tractor's responsibility  in  thte  connection, 
nis  bond  stands  as  security  tor  the  payment 
of  all  workmen's  claims  for  work  on  the 
bnllding,  and  for  all  the  materials  used  hi 
the  construction.  In  Willey  t.  Hotel  Co.,  62 
La.  Ann.  1681,  28  South.  1^  this  court  re- 
cently passed  upon  this  question,  and  said 
that  the  bond  stood  as  security  in  favor  of 
the  workmen  and  material  men  who  had  con- 
tracted with  the  contractor  or  snbcontractor. 
Tbe  scope  of  tbe  statute  and  the  obligation 
of  the  bond  are  far-reaching  enough  to  In- 
clnde  within  the  terms  of  the  security  all 
wages  and  all  amounts  due  for  supplies  fur- 
nished, whether  to  the  first  contractor  or  to 
the  contractor  who  has  bound  himself  to  do 
this  labor  ve  furnish  tbe  matalals  to  the  first 
eontractmr,  provided  always,  as  relates  to 
the  materials,  that  they  are  actually  used  In 
the  construction  of  the  bnildlne*  as  before 
stated.  Recurring  to  relator's  proposition, 
stated  above,  that  no  contractual  relations 
exist  between  relator  and  his  principal  on 
tbe  <Hie  hand  and  the  furnisher  of  materials 
on  the  other,  we  tblnk  it  ground  Plough  to 
say  in  answer  that  the  relations  are  statu- 
tory, and  by  the  effect  of  the  statute  It  Is  to 
be  considered  aa  writtm  In  every^eontract 
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tbat  the  workman  and  tbe  furnlaher  of  ma- 
terials has  the  right  to  a  direct  action 
agafnat  tbe  contractor  and  the  secailty  on 
his  bond.  One  may  be  bound  by  tbe  terms 
of  a  ■tatute,  although  Ipslsaimls  verbis,  no 
epeclal  reference  la  made  to  the  obligation. 
We  take  It  that  this  proposition  la  not  contro- 
verted by  the  learned  counsel  for  the  relator. 
In  his  carefully  prepared  brief  he  argues  that 
the  legislature  did  not  contemplate,  In  enact- 
ing the  statute,  to  hold  the  contractor  bound 
to  the  payment  of  the  workmen's  wages  and 
the  material  men's  claims.  From  an  early 
period  the  workman's  wages  and  the  claims 
of  the  material  man  have  engaged  attention. 
True,  there  is  nothing  In  the  Code  of  1808 
regarding  the  claim  of  the  material  man,  but 
regarding  the  workmen,  whose  claim  may  be 
considered  as  being  somewhat  In  pari  ma- 
teria, provision  was  made  to  secure  their 
claim  against  the  proprietor  by  granting 
them  the  right  to  sue  him  for  any  amount 
due  by  him  to  tbe  undertaker  at  the  time 
of  the  filing  of  the  suit.  We  use  the  Latin 
words  guardedly.  The  claims  of  the  mate- 
rial man  and  the  laborers,  as  relates  to  class 
of  rights,  are  not  absolutely  similar. 
Schwartz  v.  Cronan,  30  La.  Ann.  996.  The 
framers  of  the  Code  of  1825  somewhat  en- 
larged the  right  of  these  claimants  as  com- 
pared to  what  they  were  und«:  the  prior 
Code.  They  could  sue,  and  cause  the  money 
due  by  the  proprietor  to  t>e  seized.  They 
were  subrogated  to  the  privileges  of  the  un- 
dertaker. Article  2744,  Old  Civ.  Code.  This 
nrtlcle  was  amended  by  Act  No.  63  of  1841. 
Instead  of  authority  to  seize,  as  granted  un- 
der the  Code  of  1825.  It  provided  for  the 
service  of  an  attested  account  of  the  work- 
men. In  the  course  of  time  the  material 
man's  claim  was  included  within  the  terms 
of  the  article  which  had  been  previously 
amended  by  the  statute  of  1844  (Rev.  Civ. 
Code,  arts.  2772,  3249,  3272).  The  framers 
of  the  constitution  of  1879  ordained  that  ad- 
ditional security  should  he  provided  for  the 
class  of  work  we  are  now  considering.  They 
directed  thh  general  assembly  to  enact  laws 
to  that  end.  ArUcle  175,  Const  1879  (arti- 
cle 185,  Const  1898).  Laws  were  enacted 
upon  the  subject  The  last  is  Act  No.  180 
of  1894,  amended  in  1896.  We  have  seen 
that  laws  prior  to  tbe  Just  cited  statute, 
as  relates  to  the  seizure,  provide  for  the 
ser^'ice  of  attested  notice  of  claims  and  priv- 
ileges. All  this  evidently  was  not  considered 
protection  enongh.  By  the  act  of  1S94  the 
further  securl^  consisted,  as  already  men- 
tioned by  us,  of  a  bond,  to  he  made  out  as 
required  by  Its  terms.  The  conditions  are 
that  the  parties  to  the  bond  shall  respond  If 
called  upon  by  a  workman  or  material  man 
wtio  has  a  legal  claim  falling  within  its  con- 
ditions. The  statute  in  question  is  silent  re- 
garding the  necessity  of  serving  any  attested 
notice  In  order  to  be  able  to  recover  against 
the  parties  to  this  bond,  nor  does  the  statute 
require  that  the  claim  be  recorded  In  order 
that  one  may  recover.  True,  there  la  men- 


tion made  of  a  privilege  la  the  act  'but  no:, 
as  we  take  It,  with  the  view  of  modifying  or 
limiting  the  right  to  recovw  on  the  nond. 
The  following,  as  we  read,  la  an  additional 
guaranty  of  payment — quoting  from  the  oci 
In  question:  "And  they  shall  have  a  prtr- 
liege  on  the  land  and  building  if  they  record 
their  sworn  bills,  whether  the  original  cm- 
tract  ia  recorded  or  not;"  thus  affording  tbe 
opportunity  of  obtaining  a  right  which  is  ia 
its 'Character  cumulative,  and  not  the  modi- 
fylng  or  tending  to  modify  the  right  secureJ 
by  the  tjond.  The  act  just  cited  is  supple- 
mentary to  prior  laws  on  the  subject  of  l£- 
borers'  and  material  men's  recourse  for  ibe 
recovery  of  amounts  due  them.  Relator  ic- 
slsts  that  the  act  nowhere  mentions  sube-ji:- 
tractors.  That  Is  quite  true,  but  the  c-jd- 
trolling  object  of  the  statute  is  to  protect 
those  whose  labor  and  material  have  aidel 
In  erecting  tbe  building.  This  is.  In  sub- 
stance, the  Idea  of  the  act  In  iudlcates.  ia 
the  Arst  place,  a  recourse  against  tbe  amotm: 
paid  by  the  owner  to  the  contractor,  and  ii 
substantially  imposes  upon  the  contractor 
the  dut7  of  seeing  that  the  material  men  Bod 
the  workmen  who  have  furnished  the  mflt^ 
rials  and  labor,  respectively,  are  paid.  T> 
claim  is  against  one  who  contracted  wiUi 
the  contractor,  and  famished  blm  with  m- 
terlals,  which  could  well  escape  the  atten- 
tion of  the  contractor  as  articles  needed  ia 
constructing  the  building.  He  would  latt 
no  building  to  deliver  to  the  owner  witbon: 
the  brick  and  stone  furnished  to  one  wit^ 
whom  he  had  contracted,  and  therefore  ca£- 
not  plead  Ignorance  of  the  fact  tbat  tber 
were  furnished  as  alleged.  The  contracti^- 
had  it  In  his  power  to  protect  himself, 
are  informed  by  tbe  testimony  that  be  diJ 
require  a  bond  from  the  one  who  defaalte<l 
In  payment  to  plaintiffs.  Brink  and  Neelasd 
A  contractor  is  not  without  right  to  reqoln 
evidence  of  payment  of  material  men  befon 
making  final  payment  to  tbe  one  with  whon 
he  contracted  and  to  whom  the  materials 
were  furnished.  Relator  cited  a.  number 
decisions.  They  are  of  a  date  prior  to  ti» 
passage  of  Act  No.  180  of  1894,  exc^t  tlf 
one  of  Wllley  v.  Hotel  C^.,  52  La.  Ann.  15s- 
28  South.  182,  in  which  tbe  court  held  tliat 
tbe  material  furnished  had  not  been  svS- 
ciently  Identified  as  having  been  used  in  con- 
structing the  building,  and.  In  the  seco&i 
I^ace,  It  was  held  that  the  sale  liad  been  ma-I^ 
and  completed  in  another  state,  and  ther^ 
fore  did  not  come  within  the  conditions  vi 
the  bond  furnished.  Tbe  state  of  facts  vu 
different  from  the  facts  in  the  case  befoR 
us  for  decision.  Here  the  materials  wrt? 
Identified,  and  the  contract  therefor  was 
made  In  this  state,  and  with  the  knowle<l» 
(as  it  should  have  been  to  the  knowledf^e  rt< 
the  contractor.  It  was  not  in  any  sense  :i 
foreign  contract  entered  Into  In  anotLer 
!=!tato.  For  these  reasons  the  orders  ntei  is- 
sued in  these  cases  are  recalled  and  dis- 
charged. The  applications  for  the  writ  of 
certioraii  and  review  are  rejected.  i 
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UcOHBB  et  •].  T.  BBYNOIM 
(Snpreme  Oourt  at  Alabama.   April  11,  1901.) 

CARRIERS-OBJECTION  OF  FA8SBNOBR-BRBACH 
07  CONTRACT— PUaADIHO. 

1.  In  an  actloa  afirainst  a  railroad  compaor, 
a  count  of  the  complaint  averred  that  plaintiff, 
purchased  a  ronnd-trip  ticket  from  the  defend- 
ant, which  prorided  that,  before  it  was  good 
for  retam  pasBage.  the  holder  had  to  be  iden- 
U&ed  aa  the  original  porchaaer  before  the  de- 
fendant's station  agent  at  the  place  to  which 
the  plaintiff  was  going,  who  would,  at  that 
time,  aigD,  date,  and  stamp  the  ticket  as  said 
agent;  that  plaintiff  was  carried  oa  a  passen- 
Ker  from  the  place  of  the  purchase  of  the  tick- 
et to  her  point  of  destination,  and,  wishing  to 
return,  she  presented  the  ticket  to  the  defend- 
ant's said  agent  for  his  official  stamp  and  sig- 
nature, and  offered  to  prove  her  identity  aa  the 
contract  on  the  ticket  required  her  to  do,  in  or- 
der to  use  the  ticket  for  the  return  passage; 
but  that,  notwithstanding  It  was  the  said  sta- 
tion agent's  duty  to  aien,  date,  and  stamp  the 
said  ticket  he  refused  to  do  so,  and,  by  rea- 
son of  said  ticket  not  being  ao  dated,  stamped, 
and  rigned,  the  plaintiff  waa  ejected  from  de- 
fendant's train  while  attempting  to  return  to 
the  place  from  whidi  she  started  by  the  use  of 
such  ticket  Beld,  that  said  count  atates  a 
good  cause  of  action  for  the  alleged  refusal  of 
the  defendant's  agent  to  stamp,  date,  and  sign 
the  plaintiff's  return-trip  ticket,  so  as  to  make 
it  available  for  her  passage,  but  that  it  did  not 
set  forth  a  canse  of  action  for  the  plaintifTs 
ejection  from  the  train. 

2.  In  an  action  against  a  railroad  company 
by  a  passenger,  a  coant  of  the  complaint  aver- 
red that  the  plaintiff  purchased  a  round-trip 
ticket  from  the  defendant,  which  provided  that 
before  It  was  good  for  return  passage  the  hold- 
er had  to  be  identified  as  the  original  purchas- 
er before  the  defendant's  station  agent  at  the 
place  to  which  plaintiff  was  going,  who  would 
then  sign,  date,  and  stamp  said  ticket  as  said 
agent;  that  plaintiff  conla  not  read,  and  after 
T«a<4iing  her  place  of  destination,  and  wishing 
to  return,  she  presented  the  ticket  to  the  de- 
fendant's station  agent  at  snch  place,  and  re- 
quested him  to  fix  It  so  that  she  could  return 
to  the  ^aee  whence  she  started;  that  such 
tigent  took  said  ticket,  and,  after  looking  at 
it.  informed  plaintiff  that  it  was  already  fixed, 
und  that  she  could,  by  the  use  of  said  ticket, 
return  without  fixing  It  further;  that  having 
ito  actual  knowledge  to  the  contrary,  and  by 
reason  of  the  wanton,  willful,  or  gross  negh- 
;;eace  of  the  defendant's  said  agent  In  not  do- 
ing his  duty  by  fixing  said  ticket  so  that  plain- 
tiff could  return  thereon  aa  a  passenger,  plaln- 
tiflE.  when  ahe  attempted  to  return  on  defend- 
ant's train  by  the  use  of  said  ticket,  was,  in  a 
rude,  rough,  and  angry  manner,  and  while  us- 
ing tnsQlting  words,  expelled  from  said  train 
by  the  defendant's  conductor,  who  was  the  de- 
fendant's authorised  agent,  and  acting  within 
the  scope  of  his  authority  as  such;  that  such 
pxpulsion  from  the  train  occurred  about  two 
miles  from  the  place  where  the  plaintiff  start- 
ed on  the  return  trip,  and  plaintiff  suffered 
much  pecuniary  damage  and  physical  pain; 
that,  on  returning  to  the  place  whence  she 
Ktarted  on  the  retam  trip,  she  again  requested 
the  defendant's  agent  to  fix  the  ticket  so  that 
ahe  could  nse  it  according  to  Ita  terms,  and  of- 
fered to  identify  herself  as  the  purchaser,  but 
that  the  agent  again  refused  to  fix  it,  and  used 
nbuaive  and  Insulting  lanfrnage  in  plaintiff's 
presence,  '^wherefore  plaintiff  soys  that  by  rea- 
son of  the  wanton,  willful,  intentional,  and  gross 
oegHgence  of  defendant's  said  agent  she  could 
not  travel  on  said  ticket,  and  was  put  to  pecun- 
iary expense,  and  suffered  much  physical  trou- 
ble and  mental  anguish  to  her  damage,"  etc 
Bdd,  that  said  count  stated  a  cause  of  action  in 
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ease  for  the  breach  of  duty  resting  on  the  de- 
fendant as  a  common  carrier,  by  reason  of  the 
agent's  failure  and  refusal  to  sign  and  stamp 
said  ticket,  but  averred  no  right  of  recovery 
for  plaintiff's  physical  ejection  from  the  train; 
and  that,  therefor^  that  part  of  said-  count 
which  related  to  the  plaintiff's  expuldcn  from 
the  train,  and  those  averments  of  what  occur- 
red on  plaintiff's  second  attempt  to  have  the 
ticket  signed,  dated,  and  stamped,  waa  super- 
fluous and  immaterial  to  the  cause  of  action 
aa  stated,  and  should,  on  defendant's  motion, 
have  been  stricken  from  said  count 

8.  In  snch  a  case,  a  count  of  the  complaint 
containing  the  allegations  as  above  set  out,  re- 
lating to  the  purchase  of  the  ticket  and  the 
conditions  contained  ther^n,  and  the  efforts 
to  have  same  signed,  dated,  and  stamped,  and 
the  refuaal  of  the  defendant's  stati(m  agent 
to  sign,  date,  and  stamp  said  ticket  and  his 
statement  that  the  ticket  was  all  right,  and  she 
could  use  it  tor  return  paaaage,  then  averred 
that  after  being  so  inatructed  by  defendant's 
agent  she  boarded  one  of  the  defendant's  trains 
aa  a  passenger,  and  without  any  knowledge 
that  she  had  no  right  to  ride  on  said  train  by 
the  use  of  said  ticket  and  while  on  said  train, 
without  any  resistance  on  her  part  she  was 
rudely  and  forcibly  ejected  by  defoidant'a  con- 
ductor from  said  train,  and  "that  said  force 
and  violence  upon  the  part  of  said  conductor 
was  unnecessary  to  eject  her  from  said  train; 
that  she  had  offered  no  redstance  to  his  de- 
mands for  her  to  leave  the  train,  but  had  only 
besought  him  to  allow  her  to  remain;  *  •  • 
that  notwithstanding  all  this,  the  said  con- 
doctotv  wantonly,  willfolly,  or  intentionally  for- 
cibly ejected  the  plaintiff  as  aforeaaid,"  caus- 
ing the  Injuries  complained  of.  Held,  that  said 
count  states  a  cause  of  action  In  trespass,  and 
claims  a  recovery  for  damagea  for  the  alleged 
excessive  force  used  by  the  conductor  in  eject- 
ing plaintiff  from  the  train;  and  that,  there- 
fore, all  of  the  averments  In  said  count  as  to 
plaintiff  presenting  the  ticket  to  the  defend- 
ant's station  agent,  and  the  latter'a  statement 
and  conduct  in  that  connection,  are  forelgii  to 
the  trespass  sued  on,  and  should,  upon  defend- 
ant's motion,  have  been  stricken  from  said 
count 

Appeal  from  circuit  court,  Morgan  county, 
H.  C.  Speake,  Judge. 

Action  by  Marlah  Reynolds  against  Charles 
M.  McGhee  and  Henry  Fink,  receivers  of  the 
Memphis  &  Charleston  Railroad  Company. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

This  Is  the  second  appeal  In  tills  ca«& 
After  the  reversal  of  the  judgment  and  re- 
mandment  of  the  cause  on  the  former  appeal, 
the  complaint  was  amended  by  striking  out 
the  first  and  third  counts  thereof,  and  adding 
the  fourth  and  fifth  counts.  In  the  second 
count  of  the  cmnplalnt  tiie  i^tntiff  claimed 
$600  as  damages,  and  then  averred  that  tbe 
defendants,  as  receivers,  were  operating  tbe 
Mfflnphls  &  Charleston  Ballroed,  and  were 
engaged  In  transporting  passengers  and  traf- 
fic for  hire;  that  on  June  22, 18M,  the  plain- 
tiff purchased  a  ticket  of  tiie  defeoidants  for 
her  transportation  as  a  passoigw  on  the  de- 
fendants' cars  from  Decatur,  Ala.,  to  Hunts- 
Tllle,  Ala.,  and  return  to  Decatur.  The  sec- 
ond count  of  the  complaint  thai  ccmtlnued 
as  follows:  "That  one  of  the  terms  and 
conditions  of  the  ticket  sold  by  defradant 
to  plaintiff  was  as  follows:  That  It  Is  not 
good  for  return  passage  unless  the  bolder 
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Identifies  blmielf  as  the  ortgtnal  purcbaHer 
before  tbe  authorized  agent  of  the  Memphis 
&  Charleston  Batlroad  at  point  first  named 
above  (which  plaintiff  avers  was  Hunts- 
Tille),  'and  when  offlclally  signed  and  dated 
In  Ink,  and  duly  stamped  by  said  agent,  this 
ticket  shall  then  be  good  only  for  a  contlnu- 
mm  passage  to  starting  point,  as  last  named 
above  (which  plaintiff  ayers  was  Decatur, 
Ala.),  CMily  on  next  passenger  train  leaving 
after  date  of  said  Identification,  bnt  In  no 
case  later  tlian  the  date  canceled  In  margin 
(which  plaintiff  avers  was  October  31,  1894). 
Plaintiff  avers  that  on,  to  wit,  June  22,  1801, 
she  did  travel  as  a  passenger  on  said  ticket 
on  defendants'  cars  from  Decatur,  Alabama, 
to  Huntsvllle,  Alabama,  and  on  or  about 
Jane  22,  18Di.  presented  herself  for  Ideutifl- 
catlon  as  the  original  purchaser  of  said  tick* 
et  to  t^e  authorized  agent  of  defendants  In 
charge  of  the  Memphis  &  Cbarlestou  Rail- 
road at  Huntsvllle,  Alabama,  and  offered 
proof  of  her  Identity  as  required  by  said 
ticket,  and  plaintiff  avers  that  said  agent  at 
Huntsvllle,  Alabama,  was  the  agent  of  de-. 
fendants,  and  as  such  was  acting  witbln  the 
scope  of  his  authority.  Plaintiff  further 
avers  that  she  requested  of  said  agent  of 
defendants  at  Huntsvllle,  Alabama  (whose 
qame  is  unknown  to  plaintiff),  to  fix  her  said 
ticket  In  all  respects  as  was  required  by  the 
■tlpnlaUon  on  plalntifTs  ticket  as  is  above 
Mt  forth.  Plaintiff  avers  that  it  was  within 
tbe  scope  of  tbe  duties  of  said  authorized 
agent,  prescribed  by  bis  employment,  and  his 
duty  as  the  agent  of  defendaats,  to  officially 
sign  and  date  and  stamp  in  Ink  the  said  ticket 
of  plaintiff,  bat  the  said  agent  wholly  refused 
and  failed  to  do  so,  though  requested  to  do 
so,  and  though  plaintiff  had  offered  proof  of 
bo*  Identity  to  said  agent,  as  was  required  by 
the  terms  of  said  ticket  FlalnUff  further 
avers  that  after  eald  agent  at  Huntsvllle, 
Alabama,  refused  to  sign  and  date  and  stamp 
her  ticket,  as  Is  above  averred,  she  took  pas- 
sage at  Huntsvllle,  Alabama,  on  or  about 
June  22, 18£>4,  on  the  next  passen-er  train  of 
defendants,  bound  for  Decatur,  Alabama,  In 
all  respects  as  she  was  required  and  authoriz- 
ed to  do,  under  the  stipulatlonB  of  said  ticket 
purchased  by  her  of  defendants;  that  while 
she  was  occupying  a  seat  in  defendants'  aald 
passenger  train.  In  a  lawful  and  peaceable 
manner,  the  conductor  of  said  train,  on  officer 
and  employd  of  defendants,  who  at  the  time 
was  acting  as  agent  for  defendants,  and  with- 
in tbe  scope  of  bis  authority  as  condoctor  In 
charge  of  said  train,  demanded  of  plaintiff 
fare  from  Huntsvllle,  Alabama,  to  Decatur, 
Alabama;  that  plaintiff  tendered  to  said  offi- 
cer and  agent  of  defendants,  who  at  the  time 
was  In  charge  and  control  of  said  train,  the 
said  ticket  that  she  had  purchased  of  de- 
fendants, and  had  tendered  to  defendants* 
authorized  agent  ih  Hnntavlile.  Alabama,  to 
be  signed,  dated,  and  etaniped  by  R.iid  agent; 
that  tbe  said  conductor  of  defendants*  train 
refused  to  accept  saM  ticket,  refascd  to  al- 


low or  penult  plaintiff  to  ride  on  said  train 
from  HnntsTlUe  to  Decntor,  bint,  agmlast  tiie 
protest  and  (Ejections  of  plaintiff,  forcib^. 
roughly,  tmlawfully,  wrongfully,  and  wUira]l7 
ejected  plaintiff  from  aald  car,  and  refosed  to 
allow  or  permit  hw  to  ride  thereon;  irtiere- 
fore  plaintiff  says  tliat  by  tbe  wxongfiil.  -vio- 
lent and   forcible   conduct  of  defoidaixtsL 
which  was  knowingly  and  wHlfnlly  done,  tbat 
plaintiff  suffered  pecuniary  1ms,  and  endured 
mental  and  bodily  suffering,  to  her  damage 
five  hundred  (^500.00)  dollars;  wherefore  sbe 
brings  this  salt"    The  fourth  count  of  tbe 
complaint  after  setting  out  tbe  pordtase  of 
said  ticket  of  tbe  defeadanti^  doIy-nutboriEeil 
agent  then  continued  as  follows:  "Plaintiff 
avers  that  said  ticket  was  purcbased  by  her 
from  the  regular  and  antliortsed  ticket  agent 
of  defendants  at  Decatur,  Alabama,  and  (at 
the  time  of  the  purchase  she  Infocnwd  defend- 
ants' said  agent  tbat  she  conld  not  rend  nor 
write,  and  was  unable  to  sign  her  name  there- 
to;  whereupon  defendants'  said  agent  one 
F.  O.  Morrow,  procured  anotb^  i>erBon  to 
sign  plalntifTs  name  to  said  ticket  Flaintifr 
further  avers  that  said  agent  did  not  ln< 
form  plaintiff  of  the  terms  and  sUpnlations  of 
said  ticket,  and  that  she  had  no  actual  knowl- 
edge of  the  contents  of  said  ticket,  because  of 
her  Inability  to  read,  and  because  she  was 
not  Informed  by  said  agent    Said  »g&at  did 
inform  plaintiff  that  when  she  got  on  tbe 
train  to  go  to  Huntsvllle  the  condnctor  of 
said  train  would  tear  the  ticket  In  two;  that 
ho  Tv-ould  keep  one-balf  of  it  snd  give  bttck 
to  plaintiff  one-half;   that  before  plaintiff 
could  return  upon  tbe  part  of  the  ticket  given 
back  to  her,  she  would  have  to  take  It  to  tlw 
ticket  ag>eDt  of  defendants  at  Huntsvllle,  Ala- 
bama, and  have  blm  fix  It  for  plaintiff.)  Plain- 
tiff avers  that  on,  to  wit  June  22,  1894,  she 
did  travel  on  said  tidnt  as  a  passenger  on  de- 
fendant!^ cars  from  Decatur,  Alabama,  to 
HuntsvIUe,  Alabama  (and  on  or  about  the 
same  day  and  date  she  presented  said  ticket 
to  the  ticket  agent  of  defendants  at  Hunts- 
vllle, Alabama,  whose  name  Is  to  plaintiff 
unknown,  who  was  tbe  authorized  agent  of 
defendants  to  sell  and  fix  tickets,  and  at  tiie 
time  was  acting  as  su<A,  and  requested  Wm, 
the  said  ticket  agent  to  fix  her  ticket  so  that 
libe  could  return  to  Decatur,  Alabama,  on 
said  ticket  on  tbe  cars  of  defendants.  Plain- 
tiff avers  that  It  was  within  the  scope  of  said 
ticket  agent's  authority  to  fix  hex  tickets  as 
requested,  and  It  was  his  duty  so  to  do.  When 
«eld  ticket  was  presokted  to  said  agent  as 
aforesaid,  the  said  agent  took  aald  tl<^et 
looked  at  it,  Informed  iJalntift  that  ft  was 
already  fixed,  that  there  was  nothing  wnmg 
with  said  ticket,  that  tbe  same  was  all  right 
and  that  she  could  go  from  Huntsvllle  to  De- 
catur on  said  ticket  without  fixing  it  any  tar- 
ther.)  Plaintiff  avers  that  she  had  no  aetnat 
knowledge  to  the  contrary,  and  that  by  rea- 
son of  tbe  wanton,  willful,  or  gross  negli- 
gence of  s^d  ticket  ag«it  In  not  dtring  his 
duty,  and  ntSag  aald  ticket  k  that  plaintiff 
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could  return  thereon  as  a  passenger  on  dft* 
fetidants'  cars  to  DeoiAnr,  Alabama,  Oplaln- 
t!ff,  when  she  attempted  to  do  Uv  was  <k- 
l>elled  by  the  conductor  of  said  train,  who  waa 
rbe  authorized  agent  of  defendants,  and  at 
the  time  acting  as  defendants'  agent,  and 
within  the  scope  of  his  authority  aa  auch,  In 
a  rude,  rough,  and  angry  manner,  and  yrith 
-\7ords  of  Insnlt  In  a  coarse  and  brutal  man- 
ner), so  that  plaintiff  suffered  much  pecuniary 
damage  and  physical  pain  and  mental  an- 
gnlsh.    (Said,  ejection  from  said  train  took 
place  about  two  miles  from  Huntsrllle,  Ala, 
The  weather  was  hot  and  the  roads  dusty, 
and  plaintiff  was  phyfdcaliy  ID,  and  In  this 
condition,  by  reason  of  said  ejection,  which 
was  caused  by  said  ticket  agent  not  doing  his 
duty,  as  aforesaid,  plaintiff  was  compelled 
to  walk  back  to  Huntsrille.)   ^Plaintiff  arera 
that  upon  ber  return  to  Huntsrille  as  afore- 
said, it  being  on  June  22, 1894,  she  again  went 
to  defendant's  said  ticket  agent  and  offered 
proof  of  her  Identity  that  she  was  tlte  person 
whose  name  was  mentioned  on  said  ticket  as 
being  the  purchaser  thereof,  and  again  re- 
quested him  to  fix  said  ticket  so  that  she 
could  return  thereon  In  accordance  with  the 
terms  of  said  ticliet,  as  in  all  respects  she  bod 
a  right  to  do;  but  plaintiff  avers  that  said 
ticket  agoit  refused  to  fix  the  same  on  the 
sole  alleged  gronnd  that  plaintiff's  name  was 
not  written  on  said  ticket,  and  said  ticket 
agent,  being  Informed  by  plaintiff  that  said 
ticket  was  purchased  by  her,  that  she  had  no 
more  money,  and  Implored  by  plaintiff  to  fix 
said  ticket  so  she  could  return  thereon  to  De- 
camr.  Alabama,  utterly  refused,  as  aforesaid, 
to  fix  said  ticket  and  cursed  and  swore  In 
the  pres«ice  of  plaintiff,  and  In  a  rude  or 
angry  manner  Informed  plaintiff  that  If  she 
got  to  Decatnr  she  would  not  get  there  on  that 
ticket,  that  she  would  have  'to  poy  her  damn 
money'  to  get  there,  and  that  'by  QodT  he 
was  tired  of  being  bothered  about  that  ticket, 
and  did  not  wish  plaintiff  to  say  anything 
more  about  said  ticket  to  him.)  Wherefore 
plaintiff  says  that  by  reason  of  the  wanton, 
willful.  Intentional,  or  gross  negligence  of  de- 
fendant's said  agent,  she  could  not  travel  on 
said  ticket,  she  was  put  to  pecuniary  expense, 
and  suffered  mnch  physical  trouble  and  men- 
tal anguish,  to  her  damage  flve  hundred  dol- 
lars. Wherefore  she  brings  this  suit"  There 
was  attached  to  this  count,  as  an  exhibit,  a 
copy  of  the  ticket  purchased  by  the  plaintiff. 
The  fifth  count  of  the  complaint  adopted  the 
.  arerments  of  the  fourth  count  down  to  where 
It  was  alleged  that  the  plaintiff  was  ecpelled 
by  the  conductor  of  said  train  while  "acting 
as  defendant's  agent,  and  -wltblD  the  scope  of 
hlB  authority  as  such."   It  then  continued  as 
follows:    "Plaintiff  avers  that  after  what 
defendant's  ticket  agent  had  said  to  her  as 
aforesaid,  she  boarded  defendant's  train  to 
go  to  Decatur,  Ala.,  as  a  passenger,  and  with 
no  actual  knowledge  upon  her  part  that  she 
had  no  right  to  ride  on  said  train  on  said 
ticket;  that  while  she  was  therefore.  In  law, 


a  treapasser  upon  said  train,  die  conducted 
bendf  tn  a  decent  and  orderly  manner,  and 
In  all  respects  as  a  passenger  should;  tbat 
tbe  conductor  of  said  train  drananded  fare  of 
plaintiff,  and  plaintiff  produced  and  offered  to 
surrender  to  blm  the  ticket  she  had  purduui- 
ed,  as  above  described  and  set  forth.  Said 
conductor  refosed  to  accept  said  ticket,  and. 
upon  plaintiff  Informing  him  she  had  no  mon- 
ey, he  Insisted  npaa  her  leaving  the  train,  and, 
-without  any  resistance  upon  the  part  of  plain- 
tiff, he  rtfdely  and  forcibly  seised  plalntUC 
by  the  arm  and  dragged  ber  out  of  her  seat 
saying  to  her,  <By  Oodl  make  haste.  I  am 
already  behind  time,'— and  he  continued  to 
hold  on  to  plaintiff  until  he  reached  the  plat- 
form of  the  car,  when  plaintiff  was  shoved 
or  pushed  off  of  said  car,  and  fell  upon  the 
embankment  of  tbe  tide  of  the  railroad  track. 
Plaintiff  avers  that  said  force  and  vlolenoe 
upon  the  part  of  said  conductor  was  nnnecea- 
sary  to  eject  her  from  sold  car;  that  she  bad 
offered  no  reslstanee  to  his  demands  for  ber 
to  leave  the  train;  tiiat  she  had  only  besought 
him  with  words  and  In  tears  to  be  allowed  to 
remain;  that  at  the  time  she  was  thus  for- 
cibly ejected  there  was  a  large  number  of 
people  In  said  car,  who  conld  see  bow  plain- 
tiff was  treated,  and  conld  hear  what  was 
said  to  her  by  said  condoctor,  but  notwith- 
standing all  this,  the  said  conductor,  wanton- 
ly, wHlfuUy,  or  Intentionally,  forcibly  ejected 
plaintiff  as  aforesaid,  whereby  she  was  caus- 
ed much  physical  suffering  and  much  humilia- 
tion and  mental  snffering,  to  her  damage  five 
hundred  dollars.  Wherefore  she  brings  tbly 
suit" 

To  the  second  connt  of  the  complaint  tbe 
defendants  demurred  upon  the  following 
grounds:  "(1)  The  entire  contract  or  tidiet 
is  not  set  out  or  alleged  in  said  count.  (2) 
Raid  count  joins  two  separate  and  distinct 
causes  of  action.  In  this:  An  action  for 
breach  of  contract  for  the  alleged  fallnre 
and  refusal  of  said  agent  to  Identify  plaintiff, 
and  sign,  date,  and  stamp  her  ticket  and  an 
action  In  tort  for  her  alleged  forcible,  vio- 
lent, rough,  and  unlawful  ejection  from  said 
train  by  the  conductor.  (3)  Said  count 
shows  no  cause  of  action.  In  this:  It  does 
not  show  that  the  agent's  failure  and  refusal 
to  Identify  plaintiff,  and  sign,  date,  and  stamp 
her  ticket,  was  negligence  or  caused  any 
damage  to  her,  and  It  does  show  that  she 
was  a  trespasser  on  said  train,  and  that  the 
conductor  had  a  right  to  eject  her  there- 
from, and  it  falls  to  show  that  the  conductor 
used  more  force  than  was  necessary  In 
ejecting  her."  The  defendants  moved  to 
strike  from  the  fourth  count  that  part  there- 
of which  is  within  the  first  parenthesis,  as 
copied  above,  upon  the  ground  that  said  aver- 
ments are  Immaterial  to  the  cause  of  action, 
■  and  do  not  affect  the  plalntifTs  right  of  ac- 
tion for  the  alleged  misconduct  or  breach  of 
duty  of  the  defendants*  HuntsvUle  agent. 
The  defendanta  moved  to  strike  from  the 
fourth  count  that  portl<A  thereof  wMeliial^ 
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Within  the  third  pareDtheelsi  commencing 
with  the  words,  "Plaintifl,  whea  sha  attempts 
ed  to  do  u,  was  expelled,"  etc.,  upon  the 
ground  that  said  allegations  are  Immatolal 
and  Irrdevant,  and  eridence  to  siutaln  them 
would  be  Inadmissible.  The  defendanta  also 
moved  to  strike  from  the  fomlh  count  that 
portion  thereof  within  the  fourth  parenthesis, 
upon  the  ground  that  said  arraments  are 
Immaterial,  and  do  not  aifect  the  plaintiff's 
right  of  action  for  the  alleged  misconduct  or 
breach  of  It  of  the  defendant's  Hnntsrille 
agent  The  defendants  also  moved  to  strike 
from  the  fourth  connt  that  portion  within 
the  last  parenthesis,  commencing  with  the 
words:  "Plaintiff  arera  that  upon  her  re- 
turn to  HuntsvlUe,"  etc,  because  aald  aver- 
ments are  Immaterial  and  constitute  no  part 
of  the  tranaactions  which  are  made  the  baals 
of  the  plalnturs  right  of  recovery,  tba  de- 
fendants moved  to  atrlke  fnmi  the  flfth  count 
the  same  allegatlona,  separately,  as  were  In- 
eluded  In  the  motion  to  strike  from  the  fourth 
count,  and  for  the  same  reasons  as  statM 
therehi,  and  also  moved  to  strike  from  the 
fifth  count  that  portl<m  of  the  said  count 
which  la  adopted  from  tiie  fourth  count  and 
la  Included  In  the  second  parenthesis,  com- 
mencing with  the  words',  "and  on  or  about  the 
same  day  and  date  she  presented,"  etc..  on 
the  ground  that  said  averments  were  Qnma- 
terlal  and  did  not  affect  the  plaintiff's  right 
to  ride  on  the  defendant's  train,  or  the 
conducttff's  right  to  take  her  therefrom,  as 
counted  on  In  said  flfth  count  The  demurrws 
to  the  second  count  of  the  defendants'  sever- 
al motions  to  strike  portions  of  the  fourth  and 
Hfth  counts  from  the  file  were  each  sepa- 
rately overruled,  and  to  each  of  these  rul- 
ings the  defendants  separately  excepted.  Is- 
sue was  Joined  upon  the  plea  of  the  graeral 
Issue,  and  there  were  verdict  end  Judgment 
for  the  plaintiff,  assessing  her  damages  at 
«2T5. 

Humes,  Sheffey  &  Speake,  for  appellants. 
O.  Kyle,  for  appellee. 

8HARPE,  J.  On  the  former  anteal  count 
2  of  the  complaint  was  construed  as  contain- 
ing no  cause  of  action,  except  for  the  al- 
leged refusal  ot  defendant's  ag»t  at  Hunts- 
vllle  to  stamp  date  and  sign  the  plaintlff*8 
return-trip  coupon  so  as  to  make  It  available 
few  hor  pass^  tai  returning  to  Decatur;  and 
this  court  held  that,  notwithstanding  such 
refusal  was  wrongful,  the  coupon,  lacking  the 
reauired  indicia  of  her  right  to  use  the  tSds.- 
et  for  passage,  gave  her  no  right  to  be  cai^ 
ried  as  a  paaseuger,  and  consequently  no 
remedy  for  her  ejection  from  the  train.  Mc< 
Ohee  T.  Reynolds.  117  Ala.  413.  23  South. 
68.  Amendments  made  alnce  the  cause  was 
remanded  have  stricken  from  the  complaint 
all  It  then  contained,  except  coant  2,  and 
have  added  counts  numbered  4  and  6.  Count 
4  sets  out  a  ticket  which  stipulates  for 
plaintiff**  pasaage  from  Decatur  to  Hunt*- 


TlDe  and  xetnm,  subject  to  eondltlona.  amons 
which  Is  the  following:  **m  that  It  la  not 
good  for  return  passage  unless  the  holder 
Identlflea  himself  as  the  original  pnrehaaer 
before  the  authorlied  agent  of  Uenqiihls  A 
Charleston  Ballroad  at  point  named  above; 
and,  when  officially  signed  and  dated  In  talk 
and  duly  stamped  by  said  («ent.  this  ticket 
shall  then  be  good  only  tor  a  oontinuoasr 
passage  to  starting  point  as  last  named 
above  only  on  next  passeni^  train  leaving 
after  date  of  said  Identiflcatitm,  but  in  no 
case  later  than  date  cuceled  In  margin." 
It  avers.  In  substance,  that  plaintUK  could 
not  read,  but  that  she  was  InftHmed  by  the 
Decatur  agent  who  sold  it  that  before  she 
could  return  on  It  **she  would  have  to  take 
It  to  the  ticket  agent  of  defendanta  at  Hunts- 
vlUe, Alabama,  and  have  him  fix  11^;  that 
she  ivesented  ft  to  the  Huntsvllle  agent,  and 
requested  him  to  fix  It  ao  that  abe  could  n- 
turn  to  Decatur;  and  avorments  are  made 
as  follows:  "The  said  agent  took  said  tick- 
et looked  at  It  Informed  plaintiff  that  it 
was  already  fixed,  that  there  waa  nothing 
wrong  with  said  ticket  that  the  same  was 
all  right  and  that  she  could  go  from  Hunts- 
vllle to  Decatur  on  said  ticket  without  fixing 
It  any  further.  Plaintifl  avera  that  abe  liad 
no  actual  Imowledge  to  the  onatrary,  and 
that  by  reason  of  the  vrantra,  vriUfol,  or 
gross  negligence  of  said  tk^et  agent  in  not 
doing  his  duty  and  fixing  aald  ticket  bo  that 
plaintiff  could  return  thereon  as  a  passen- 
ger on  defendants*  cars  to  Decatur,  Ala- 
bama, t^aintlff,  when  she  attempted  to  do  ao. 
nas  expelled  by  the  condoctw  of  said  train, 
who  was  the  authorized  agent  of  defendants, 
and  at  the  time  actli^  as  defendants*  agmt 
and  within  the  scope  of  bis  authority  as 
such,  In  a  rude,  rough,  and  angry  manner, 
and  with  vrords  of  insult  in  a  coarse  and 
brutal  manner,  so  that  plaintiff  suffered 
much  pecuniary  damage  and  physical  pain 
and  mratal  angalsh.  Said  ejection  took  place 
about  two  miles  from  HuntsvlUe,  Ala.  The 
weather  was  hot  and  the  roads  dusty,  and 
plaintiff  was  physically  ill;  and  In  this  condl- 
tlou,  by  reason  of  said  Section,  which  was 
caused  by  said  ticket  agent  not  doing  bis 
duty  as  aforesaid,  plaintiff  was  compelled  to 
walk  back  to  Huntsville."  Then  follows  a 
further  averment  to  effect  that;  on  returning 
to  Huntsvllle  after  being  expeUed  from  the 
train,  plaintiff  again  requested  the  Hunts- 
Tllte  agent  to  fix  the  ticket  so  that  she  could 
use  it  according  to  Its  terms,  and  offered 
to  Identity  herself  by  a  witness  as  the  pur- 
chaser, and  that  the  agent  again  refused  to 
fix  it,  placing  his  refusal  on  the  ground  that 
her  name  was  not  written  on  It,  and  that  In 
80  refusing  he  cursed  and  swore  In  plain- 
tiff's presence  In  a  rude  and  ai^ry  manner, 
"wherefore  plaintiff  says  that  by  reason  ot 
the  wanton,  willful,  intentional,  or  gross  neg- 
ligence of  defendants'  aald  agoit  she  conld 
not  travel  on  said  ticket  ahe  vraa  put  to  pe- 
cuniary expense,  and  snffwed  much  physical 
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troable  and  mental  anguish  to  her  damage" 
etc-.  From  these  averments  it  appears  that 
the  Injuries  for  which  damages  are  claimed 
In  this  count,  Including  plaintiff's  forcible 
ejection  from  the  ti-ain.  are  all  averred  to 
have  resulted  from  the  agent's  failure  and 
refusal  to  sign,  date,  and  stamp  the  thdcet 
Tbnt  ihe  Injuries  and  damages  are  referred 
to  SQch  negative  action  of  the  ticket  agent 
shows  that  the  alleged  usaurances  or  advice 
given  by  the  Huntsvilie  agent  respecting 
plaintiff's  right  to  use  the  ticket  without  fur- 
ther Bxing  are  not  declared  on  as  the  wrong 
sued  for.  The  same  conelderation  shows 
further  that  both  the  fact  and  manner  of 
plaintiff's  expulsion  from  the  train  are  aver- 
red as  being  consequential  to  the  ticket 
agent's  wrongful  conduct,  and  not  as  a  pri- 
mal cause  of  action  in  trespass  or  other  form. 
This  count,  though  containing  much  super- 
fluous matter,  is  framed  for  recovery  upon 
no  cause  of  action  other  than  In  case  for 
a  breach  of  duty  resting  on  defendants,  as 
common  carriers,  to  conform  to  their  own 
regulation  as  embodied  In  the  contract,  so 
as  to  entitle  the  plaintiff  to  be  received  and 
carried  as  a  passenger.  The  contract  Is  set 
out  only  as  nuitter  of  inducement,  showing 
how  the  duty  arose.  So  far  as  It  avers  the 
second  refusal  to  fix  the  ticket  occurring 
after  plalntllTs  ejection  from  the  train,  this 
count  avers  no  actionable  wrong;  for  by  the 
preceding  averments  of  the  same  count  she 
elects  to  treat  the  contract  as  broken  by  the 
first  refusal  or  failure.  A  breach  of  an  en- 
tire contract,  committed  by  one  party  and 
claimed  by  the  other,  discharges  the  contract 
from  continuing  operation,  so  that  the 
breach  cannot  be  repeated.  Therefore  de- 
reudants*  motion  to  strike  from  the  complaint 
these  averments  of  what  occurred  on  plain- 
tiff's second  attempt  to  have  the  ticket  vali- 
dated should  have  been  granted.  The  mo- 
tion to  strike  from  count  4  that  part  relat- 
ing to  plaintiff's  expulsion  from  the  train 
Bhonld  also  have  been  granted.  This  for 
the  reason  that  the  expulsion  was  not  a 
proximate  result  of  the  wrong  declared  on 
in  this  count  as  causing  the  damage  sued 
for,  which  wrong  was  solely  the  agent's 
failure  to  validate  the  ticket,  considered  In- 
dependently of  his  wrong  advice.  The  flftli 
count  avers  that  plaintiff  was  a  trespasser 
on  the  train,  bat  declares  on,  and  confines 
the  claim  for  damages  to,  allied  excessive 
force  used  by  the  conductor  In  ejecting  plain- 
tiff from  the  train.  What  Is  alleged  In  this 
count  as  to  presenting  the  ticket  to  the 
HuntsvUle  agent  and  his  statements  and 
conduct  in  that  connection,  is  foreign  to  the 
trespass  sued  on,  and  ought  to  hare  been 
stricken  out  on  defendants*  motion.  A  re- 
fusal to  strike  averments  of  redundant  mat- 
ter from  a  complaint  Is  reversible  error 
when,  and  only  when,  it  nfflrmatlvely  ap- 
pears that  thereby  prejudice  resulted  to 
the  defendant  Railroad  Co.  v.  Bridges,  S6 
Ala.  448,  6  South.  864;  tioldsmlth  v.  Plcard, 


27  Ala.  142.  Here  It  Is  seen  tbBt  the  hrele- 
rant  averments  above  mentioned  were  made 
the  basis  for  testinumy  which  could  not 
hare  been  admissible  without  them,  and  of 
a  kind  naturally  prejudicial  to  the  defense. 
The  errors  In  refusing  the  motions  to  strike 
referred  to  above  must  be  treated  as  enti- 
tling the  defendants  to  a  reversal  of  the  jndg< 
ment.  Averments  of  the  conversations  be- 
tween plaintiff  and  defendants'  agent  at  De- 
catur were  supei-fluous,  but  harmless.  A 
complaint  should  be  framed  upon  a  definite 
theory,  so  as  to  inform  the  defendant  of 
the  Issue  he  Is  called  upon  to  meet  and  to 
furnish  the  court  with  the  means  of  deter- 
mining the  relevancy  of  evidence.  If  this 
should  be  done  upon  another  trial,  the  quea- 
tlons  mvolved  In  diarges  and  rulings  on  evi- 
dence at  the  last  trial  may  not  again  arise, 
and  therefore  need  not  now  be  Gontiderad. 
Berersed  and  remanded. 


YATES  et  al.  v.  STATE. 
(Supreme  Court  of  Florida.  March  19,  1901.) 

OBJBCnONS  TO  GRAND  JUROR-HUB  OF  HAK- 
IHO  —  QUAUPICATIONS  —  GOHPBTBNOT  OV 
WXTKaSS-VBBOICT— LiAilGBNT— BVIDENCB. 

1  Under  section  2810.  Bev.  St.,  any  peraon 
held  to  answer  to  a  criminal  charge  may  ob- 
ject to  the  competency  of  one  summooed  to 
serve  as  a  grand  Juror  before  be  is  sworn,  up<»i 
the  grounds  stated  In  that  sectioa;  but  In 
order  to  make  his  objection  available,  he  must 
offer  proof  that  his  grounds  of  objection  are 
true,  unless  It  otherwise  appears  to  the  court 
from  the  record  that  they  are  true.  It  is  too 
late  to  take  the  objection  after  verdict  upon 
trial  of  the  Indictment  found,  even  though  it 
appears  upon  the  trial  that  facts  existed  which 
would  have  authorized  the  diallenge  under  the 
statute. 

2.  Section  IIC^  Rev.  St.  does  not  disqualify 
persons  serving  as  Jurors  at  one  term  of  court 
from  serving  as  jurors  at  a  subsequent  term 
dariog  the  same  year,  but  creates  a  personal 
privilege  to  an  exemption  from  jury  duty  at 
such  subsequent  term  if  claimed  by  the  jurors 
themselves. 

S.  Uuder  section  1096,  Rev.  St.,  which  pro- 
vides that  persons  who  may  have  beea  con- 
victed in  any  court  in  this  state  of  certain 
designated  crimes  shall  not  be  competent  wit- 
nesses, the  conviction  iQcludes  the  Judgment 
or  sentence  of  the  court.  Prior  to  such  sen- 
tence the  person  offered  as  a  witness  is  com- 
petent even  though  he  may  have  pleaded  guilty 
to  an  indictment  charging  a  disqualifying  of- 
fense. 

4.  A  verdict,  signed  by  the  foreman  of  tbe 
jury,  reading:  "We,  the  jurors,  do  find  the 
defendant  guilty.  So  say  we  all,"— ^ows  def- 
initely that  such  verdict  was  concurred  In  by 
each  member  of  the  jury. 

5.  Evidence  examined,  and  found  sufficient  to 
support  the  verdict. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Clay  county;  Rhydon 
M.  Call,  Judge. 

Thomas  Yates  and  Willie  Grey  were  con- 
victed of  larceny^  and  bring  error.  Afilnned. 

L.  D.  Wade,  tat  phUnUffa  In  error.  Wil- 
liam B.  liBmar,  Atty.  Gen.,  for  the  State. 
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CiJlTBB,  X.  At  a  tern  of  tbe  drcolt 
oonrt  oC  Cloy  county  held  In  October,  190a 
pliUntlfle  In  errw  were  Indicted,  tried,  and 
amrlcted  of  the  larceny  of  a  oow,  the  pro]^ 
erty  of  J.  W.  I^ucas,  and  from  the  aentmcei 
Imposed  sued  out  tbli  writ  of  error. 

L  Before  tbe  ]nn«B  compodng  tbe  grand 
Jury  that  fonnd  the  Indictment  against  idaln- 
tlffs  In  error  were  sworn,  the  attorney  for 
Thomas  Tates  Interposed  In  bdialf  of  his 
dlent  a  challenge  to  certain  members  there- 
of upon  the  following  grounds:  First,  that 
J.  W.  Lucas  was  the  prosecuting  witness 
against  Yates;  second,  that  3.  F.  Hanford 
was  under  prosecution  for  crime;  third,  that 
A.  B.  Gelger,  J.  W.  Lucas,  Jesse  Thomas, 
and  P.  3.  Blms  swred  cm  tlw  Jury  at  the 
preceding  term  (spring  tezm,  1900)  of  the  cbv 
cult  court 

(1)  Section  2S10b  Ber.  St.  provides  that 
*'any  person  held  to  answer  to  any  criminal 
diarge  may  object  to  the  competent^  of  any 
one  summoned  to  s^«  as  a  grsnd  Juior  be* 
fore  he  Is  sworn,  on  tbe  ground  that  he  Is  a 
prosecutor  or  complainant  upon  any  charge 
against  such  person,  or  that  he  Is  a  witness 
m  the  part  of  the  prosecution,  and  has  been 
subpoenaed  or  been  bound  in  a  recognizance 
as  sncih,  and  If  such  iA>]eetlon  be  established, 
the  person  summoned  sball  be  set  aside.*' 
It  Is  claimed  that  under  this  statute  the  sep- 
arate challenge  as  to  Lucas  should  have  been 
allowed.  It  does  not  appear  from  tbe  record 
ttot  any  formal  ruling  upon  the  dialleime 
was  made,  but  It  does  appear  that  Lucas  was 
sworn  as  a  arand  Juror,  notwithstanding  the 
challenge.  As  will  be  se^  tbe  statute  re- 
quires thst  the  Juror  objected  to  be  set  aside, 
if  the  objection  be  established.  The  record 
before  ns  falls  to  show  that  ai^  proof  was 
offered  in  support  of  the  grounds  of  objection 
stated  in  the  challenge;  nor  does  It  appear 
that' there  was  anything  in  tbe  record  before 
the  court  whw  Lucas  was  sworn  tending  to 
show  that  he  was  the  prosecuting  witness 
against  Tates  xxpon  a  criminal  charge  to  be 
investigated  by  that  grand  Jury,  in  order 
that  a  person  held  to  answer  a  criminal 
charge  may  obtain  the  benefit  of  tbe  ohJec> 
tlons  to  grand  Jurors  mentioned  In  this  stat- 
ute^ he  must  support  his  objections  by  proof, 
where  It  does  not  otherwise  i^pear  to  the 
court  that  they  are  true. 

It  appears  from  proceedings  bad  subse* 
qnent  to  the  ruling  up<m  the  challmge  that 
the  grand  Jury  of  which  Lucas  was  a  mem- 
ber presented  tbe  Indictment  against  Tates 
and  Grey  charging  larceny  of  a  cow,  the 
prqiwrty  of  Lucss;  that  Lncai^  name  was  In- 
dorsed up<m  the  indictment  as  a  state  wl1>- 
ness;  and  that  upon  the  trial  of  the  Indict- 
ment Lncas  was  esamlned  as  a  witness  on 
b^lf  of  the  state.  In  the  motion  for  a  new 
trial  it  was  claimed  that  Lucas  was  an  In- 
competent grand  Juror,  and  a  new  trial  was 
asked  on  that  ground.  Under  tbe  statute 
mentioned,  the  ottJoctlon  must  be  tstai  and 


sustalnsd  1^  proof  before  die  Juror  Is  nwom, 
and  the  objection  cannot  be  taken  after 
diet  tipon  trial  of  the  Indictment  found. 
Hudspeth  r.  Stete^  SO  Ark.  534,  9  S.  W.  1; 
Baker  t.  State,  68  Ark.  513,  25  S.  W.  603. 

(2)  The  JurM  S.  F.  Hanford  had  been  ex- 
cused by  the  court  before  the  challenge  was 
ruled  upon,  and  tbe  challenge  as  to  him  waa 
orerruled  on  that  ground.  As  he  did  not 
serve  uptua.  the  grand  Jury,  nothing  further 
need  be  said  as  to  the  challenge,  so  Cat  as 
he  Is  amcenied. 

(B)  As  to  the  third  ground  of  challoige  the 
court  b^w  nded  that  tbe  fact  that  the  per- 
sona named  had  served  upon  the  Jury  at  the 
Qriag  term  of  tbe  court  tiio  same  year  did 
not,  under  section  1152,  Bev.  St.  disqualify 
them  from  swvlng  as  jurors  at  the  subse- 
quent fall  term  of  the  court  the  ssme  year, 
but  that  such  fact  constltnted  a  personal 
mdvllege  to  an  exonptton  from  Joey  duty  at 
the  subsequent  twm,  if  dalnied  by  the  Juron 
fliemselves.  This  ndlng  Is  sustained  by  tbe 
decisions  of  this  court  In  Konnt  v.  State,  80 
Fla.  287,  U  South.  647;  Lambright  v.  Stete, 
S4  Fla.  664,  16  Sooth.  6B2.  Tbe  proposed 
Jurors  did  not  claim  the  privilege  of  exemp- 
tion from  Jury  duty,  and  were  theret<»e  quali- 
fied to  serve. 

XI.  It  - was  shown  that  Charlie  Bryant  a 
witness  offered  on  bebaU  of  tbe  stste,  had 
pleaded  guilty  to  a  criminal  chai^  of  break- 
ing and  entering  with  Intoit  to  commit  lar- 
eeny,  bot  had  not  bea  sentenced  for  said 
offei^  Tbe  plaintiffs  In  error  objected  to 
the  competmcy  of  this  vrltness,  but  the  court 
overruled  the  objection  and  permitted  the 
witness  to  testify,  to  which  ruling  an  enep- 
ti<m  was  taken.  There  is  no  «ror  In  this 
ruling.  Even  if  the  offense  charged  sgafnst 
Bryant  was  one  which  upon  conviction 
would,  under  section  1086,  Bev.  St.  disqual- 
ify him  as  a  witness  the  dlsquaUScation 
would  not  attach  until  after  the  Jodgmeot  or 
sentenoe  of  Uie  oonrt  Bishop  t.  State.  41 
Fla.  622.  26  South.  703. 

HI.  It  is  claimed  by  the  seeuid  assignment 
of  ertor  ttist  the  v«dlct  was  insufilclait  to 
predicate  a  Judgment  upon.  It  te  argued  that 
it  does  not  appear  by  tiw  verdict  that  it  was 
rendered  or  concurred  In  by  each  member  of 
the  Jury,  but  diat  for  an^t  tSuA  appears.  It 
was  the  verdict  of  a  portion  only  of  flie  mon- 
bers  of  the  Jury.  The  language  of  the  Terffiet 
Is  as  follows: 

"Green  Cove  Springs.  Fla^  Get  SBrd,  1900. 
We^  the  Jurors,  do  find  the  defendsnto  godty. 
So  say  we  aU.  James  Conway,  Foreman." 

A  bare  reading  of  Hie  ver^et  wOI  show 
that  the  objections  are  wtthout  merit 

lY.  Plaintiffs  In  error  moved  for  a  new 
trial  npmi  the  ground,  among  others,  that 
the  verdict  was  contrary  to  the  lav  and  Hie 
evldmee.  TbB  eoort  la  of  opinion  that  the 
evidence  Is  suflBdent  to  sopport  Qie  verdict, 
and  ttiat  the  verdict  Is  not  eontiaiT  to  Oie 
law  or  tbe  evidence. 
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TblB  disposes  of  tkepolnta  nlsed  by  tbe 
assignment  of  errors,  and,  fladlng  no  rerenri- 
Me  mor,  the  JndgmiUs  agalaat  plalntUCs  In 
error  are  aiBimed. 


STATE  T.  ntOOETLLA  <No.  18,926.) 
(Supreme  Court  of  LonisianK.   May  20,  1901.) 

CRIHINAI.  ZiAW— REMARKS  OF  CODNSBL— IM- 
PEACHMENT OF  VERDICT— REVIEW. 

1.  Where  the  accnsed  in  a  criminal  trial  con- 
aiders  tbat  the  conduct  or  language  of  the 
proaecutinc  <^k!er  is  improper,  he  should  in- 
Toke  the  action  of  tbe  trial  judge.  Failiag  to 
do  BO,  he  will  not  be  heard  to  complain  in  this 
«oort. 

2.  JuroTB.  though  not  permitted  to  impeach 
their  own  verdicts,  are  competent  to  testify  in 
rebuttal  of  charges  of  misconduct. 

3.  Where  there  is  neither  bill  of  exception, 
nor  assignment  of  errors,  no  alleged  error  in 
the  charge  can  be  considered,  unless,  upon  Its 
face,  Uie  charge  complained  of  is  glarincl7  un- 
jnst  and  erroneous. 

(Sfllabna  by  the  Ckiurt) 

Appeal  fnna  jvdldal  district  eavat,  parish 
of  SaUne;  John  Bachman  Lee.  Judge. 

Frank  Procdia  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

Don  E.  So  Belle,  for  appelant  Tjcvris 
Gulon,  Atty.  Gen.,  and  Amos  L.  Pouaer, 
Dlst  Atty.  (Lewis  Gulon,  of  counsel),  for 
the  State. 

MONEtOB,  3.  The  defendant,  haTlog  been 
convicted  of  manslaughter,  and  inlj  senten- 
ced, has  appealed,  and  presents  his  ease  to 
this  court  by  means  of  several  bills  of  ex- 
ception, as  foUuwB,  to  wit:  Bill  1  sets  forth 
that  the  district  attorney.  In  addressing  the 
jury  concerning  tbe  case,  referred  to  one  of 
the  witnesses  for  the  defense  as  "an  ugly, 
bandy-legged,  knock-kneed,  crooked-nosed 
Imp  of  h^"  whereupon  defendant  reserved 
this  bill  to  said  language.  It  does  not  ap- 
pear that  any  action  by  tbe  court  was  In- 
voked, and  the  trial  Judge  adds  the  follow- 
ing comment  to  this  bill:  "The  district  at- 
torney was  criticising  this  witness  about  In- 
ducing his  wife,  who  was  a  daughter  of  the 
deceased,  to  swear  for  tbe  accused;  and  the 
district  attorney,  expreralng  himself,  was  a 
little  more  forcible  than  elegant,  to  say  the 
least  In  fact,  the  argument  on  both  sides 
took  quite  a  wide  range.  I  think  the  accus- 
ed had  a  fair  trial."  The  language  used 
Is  undoubtedly  open  to  criticism,  but,  as 
has  been  said  by  this  court  In  cases  hereto- 
fore decided:  "Had  the  accused  desired  any 
action  on  tbe  part  of  the  Judge,  be  should 
have  asked  it."  State  v.  Mack,  46  La.  Ann. 
1155,  14  South.  141.  "To  Justify  this  court 
In  setting  aside  the  v^dlct  of  the  jury,  ap- 
proved by  the  trial  judge,  on  the  ground 
of  improper  remarks  made  by  a  district 
attOTney,  It  would  have  to  be  very  thorough- 
ly convinced  that  the  Jury  was  Influeuced 
by  such  remarks,  and  that  they  contributed 
tD  the  nrdlct  found.  •  •  •  The  district 


Judge,  in  this  case,  saw  tbe  Jury,  heard  what 
the  district  attorney  said,  and  Ustoied  to  all 
the  evidence  adduced.  If  be  thought  that 
a»  verdict  was  not  Just,  but  was  based 
ttpen  prejndloe  resulting  from  anything  said 
by  the  district  attorney,  we  would  be  slow 
to  believe  that  he  wonld  have  overruled  a 
motion  for  a  new  trial,  or  let  the  verdict 
stand."  State  v.  Johnson.  48  La.  Ann.  90, 
91,  19  South.  213;  State  T.  Fourohy.  61  La. 
Ann.  241,  20  South.  10». 

BUI  No.  2  repreaente  that  as  Mrs.  C!ole 
Bascus.  a  witness  called  for  the  defense, 
*'was  approaching  the  witness  stand,  the  dis- 
trict attorney  began  to  laugh  at  her.  and 
smile  at  and  with  tbe  trial  jury  in  a  manner. 
In  the  judgment  of  the  accused's  counsel,  as 
was  calculated  to  influence  the  Jury,  and  to 
bring  said  witness  to  the  stand  as  too  con- 
temptible to  be  worthy  of  belief."  The  trial 
Judge  was  not  called  upon  to  Interfere,  and 
adds  this  sutement  to  the  bill:  "The  wit- 
ness came  around,  seemingly  flustrated  or 
mad,  and  caused  some  merriment,  and  the 
court  rapped  for  order.  The  Jury  was  an 
extraordinarily  good  one^  and  I  do  not  think 
they  were  or  could  be  Influraiced  by  the 
above  occurrence."  The  matter  pi-esented  by 
tbe  bill,  under  these  circumstances,  calls  for 
no  Interference  by  this  court. 

Bill  Xo.  8  was  taken  to  tbe  action  of  the 
court  in  overruling  an  objection  to  tbe  dis- 
trict attorney's  exhibiting  to  tbe  jary,  in  his 
closing  argument,  the  shirt  and  suspenders 
said  to  have  been  worn  by  the  deceased  at 
the  time  of  tbe  homicide;  said  shirt  and  sas- 
pcaders  not  having  been  referred  to  by  him 
In  his  opening  remarks,  and  the  jury  not 
having  Inspected  them  when  tbe  evidence 
was  being  Introdnced.  The  bill  does  not 
charge  that  the  articles  had  not  been  offered 
in  evidence  during  the  trial,  and  it  appears 
affirmatively  that  they  had  .been  so  offered. 
The  Judge  states  that  the  district  attorney 
was  attempting  to  show  where  the  bullet 
entered  the  body  of  tbe  deceased.  In  order 
that  tbe  position  of  the  accused  at  the  time 
of  the  shooting  might  be  determined.  We 
And  no  Just  cause  of  complaint  disclosed 
by  this  bia 

BlU  No.  4  represents  that  after  the  defend- 
ant had  closed,  the  district  attorney  called 
to  the  stand  one  T.  J.  Dranford,  the  fore- 
man of  a  grand  jury  that  had  previously 
investigated  the  case,  and  had  failed  to  In- 
dict the  defendant,  for  tbe  purpose  of  Im- 
peaching one  of  the  defendant's  witnesses; 
and  that  he  produced  a  diagram,  said  to  have 
been  prepared  by  said  Oanford,  as  showing 
tbe  place  of  the  killing,  but  which  had  not 
been  offered  In  evidence,  to  the  use  of  wbk-U 
defendant's  counsel  objected,  and  that  the 
objection  was  sustained,  but  that  the  district 
attorney  nevotbeless  oontlnued  to  hold  tbe 
diagram  in  his  hand,  In  Interrogating  tbe 
witness,  In  such  s  manner  as  to  attract  the 
attention  of  the  Jury  to  It  Hie  trial  Judge 
aaye  npoa  this  inhject:  *'Tbe  diagram  was 
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in  the  hands  of  the  district  attorney,  and  the 
defendant's  coonsd  objected  that  the  Jury 
could  gee  It,  whereupon  the  court  Instructed 
the  district  attorney  not  to  refer  to  the  dla* 
gram,  and  it  Is  my  recollection  that  he  then 
placed  the  same  in  his  pocket  I  do  not 
think  that  the  accused  was  tn  any  way  in- 
jured." And  this  statement  aa  to  the  facts 
is  fully  corroborated  by  testimony  taken  on 
the  motion  for  new  trial. 

"Bill  No.  5  was  reserved  to  the  overruling 
of  the  motion  for  new  trial.  The  motion 
in  question  recites  the  matters  complained 
of  in  the  btUs  of  exception  which  have  been 
considered,  and  sets  up  the  further  grounds 
that  the  jury  carried  with  them  to  the  Jury 
room  the  Free  State,  a  new^aper  published 
near  by,  which  had  been  Issued  Just  before 
the  Jury  had  been  Impaneled,  and  which 
contained  an  Item  reading:  "Oourt  is  still 
in  session,  and  the  law-abiding  people  are 
gratified  at  the  course  of  proceedings  up  to 
the  present  time.  Judge  Lee  seems  deter- 
mined to  make  men  who  defy  the  law  pay 
for  it;"  and  that  thereafter,  the  case  having 
been  submitted,  the  Jury  were  brought  back 
from  the  Jury  room  Into  court,  where  there 
were  law  books  on  criminal  law  to  which 
they  might  have  access,  to  spend  the  night 
The  evidence  taken  on  the  trial  of  the  mo- 
tion fails  to  show  that  there  was  any  read- 
ing of  papers  by  the  Jury  or  of  books  other 
than  the  Bible.  Upon  the  other  band,  It  does 
show  that  the  night  was  cold;  that  there 
was  no  fireplace  in  the  Jury  room;  and  that 
the  Jury  was  brought  Into  the  court  room 
after  they  had  agreed  upon  their  verdict,  in 
order  that  the  Jurors  might  sleep  on  the 
floor,  near  the  flre.  The  judge  a  quo  failed 
to  find  any  misconduct  In  what  was  done, 
and  properly  overruled  the  -motion. 

Bill  No.  e  was  taken  to  the  overruling 
of  the  objection  of  the  defendant's  counsel 
to  the  admission  of  the  testimony  of  several 
of  the  Jurors  tending  to  disprove  the  charges 
of  misconduct.  It  is  settled  in  this  state 
that  Jurors  cannot  be  heard,  as  witnesaee,  to 
Impeach  their  own  verdicts;  but  we  are 
aware  of  do  ruling  to  the  effect  that  they  are 
Incompetent  to  testify  in  rebuttal  of  charges 
of  misconduct,  and  the  contrary  doctrine  la 
well  established.   12  Enc.  PI.  &  Prac.  p.  660. 

The  counsel  for  the  def^idant  complalDS, 
in  his  brief,  that  the  judge  a  quo  "failed 
to  charge  the  law  as  to  dying  declarations," 
and  "that  the  charge  is  not  as  full  as  to  the 
law  of  self-defeDse,  and  is  fragmentary,  char- 
ging In  various  places  what  should  have 
been  better  connected,"  and  that  "the  charge 
in  the  main  is  too  much  from  the  standpoint 
of  the  state,  and  comes  dangerously  near  In- 
dicating the  opinion  of  the  court  and  that 
too,  adversely  to  the  accused."  There  Is  no 
bill  of  exception  to  the  charge  nor  assign- 
ment of  errors  in  the  record.  Under  these 
eircomstances  no  alleged  error  can  be  consid- 
ered, unless  the  charge  appears,  upon  Its 
face,  to  be  glaringly  unjust  and  erroneous. 


State  T.  BeaiEd,  84  La.  Ann.  VH:  State  r. 
Curtis,  Id.  1213;  State  v.  Kergnaou,  37  La. 
Ann.  51;  State  v.  Helton.  Id.  77;  State  r. 
Mack.  45  La.  Ann.  11B6,  14  South.  141.  The 
charge  was  reduced  to  writing  at  the  reqnes: 
of  counsel,  and  appears  in  the  record,  it 
contains  nothing  in  regard  to  dying  de<dars- 
tlons,  and  there  is  no  reason,  so  far  as  w« 
ara  informed,  beyond  the  suggestion  contain- 
ed in  the  counsel's  brief,  why  anythinc 
should  have  been  said  upon  that  subject. 
Upon  the  case,  as  presented  by  the  record, 
it  seems  to  us  to  be  liberal  In  ton^  con- 
secutlve  tn  arrangement  sound  In  law,  an£ 
absolutely  noncommittal  as  to  the  views  <^ 
the  Judge  upon  the  subject  of  the  guilt  or 
Innocence  of  the  accused.  Jodsmant  affirm- 
ed. 

a06La.) 

GERMANN  v.  CRESCIONL  (Now  18.^) 
(Suprane  Oourt  of  Lonlnana.  May  aOL  1901.1 

SLANDER— DAHAQBfl. 
In  fixing  damages  to  be  awarded  for  bIu- 
der,  the  court  will  take  into  consideration  the 
fact  that  the  objectionable  words  were  uttered 
in  the  beat  of  passion  by  one  who  tor  the  time 
believed  that  he  had  a  grievance,  and  that  I: 
was  probably  so  noderstood  by  those  who  btaxi 
him. 

(SyllabDa  toj  the  Oourt.) 

Aiveal  from  cItII  district  court,  paiisb  of 
Orleans;  Fred  D.  King.  Judge. 

Action  by  Henry  Oarmann  againat  PanI  J. 
GreactonL  Ju^ment  fbr  defMidaot,  aal 
plaintiff  appeals.  Reversed. 

Samb<^a  &  Ducroe  (Barnard  B.  Howard, 
of  counsel),  for  appellant  Dmign,  Blair  k 
Denggre,  for  appellee. 

MONKOE,  J.  This  is  an  action  In  dais- 
Bgea  for  slander.  Insult  and  abuse.  The  de- 
fendant denies  the  use  of  the  language  at- 
tributed to  him.  The  facts  disclosed  by  tix 
record  are  that  the  plaintiff  is  soperinteod- 
eut  and  cashier  of  the  New  Orleans  Contrar:- 
ing  Company,  Limited,  lessee  of  the  public 
markets  in  this  dty;  that  the  d^endant  is  a 
collector  for  the  same  concern;  and  that  id 
business  Is  to  collect  the  dues  In  several  oi 
the  markets,  and  turn  them  over  to  the  plan- 
tiff.  Upon  March  16,  1900,  he  appeared  ia 
the  office  of  the  ciHnpany  and  handed  to  tte 
plaintiff  certain  collections,  made  up  in  par. 
of  silver.  The  plaintiff  returned  to  him  a 
oue-doUar  silver  coin,  with  the  remaric  tbs: 
it  was  counterfeit,  to  which  the  defendaa: 
replied,  ''This  makes  one  dollar  and  a  hal^ 
that  I  owe  you."  or  words  to  that  effect 
after  which,  be  left  the  office,  saying  to  hini- 
self,  "Dieu  est  bon,"  as  Indicating  tliat  be 
was  not  altogether  satisfied.  About  20  or  y. 
minutes  later,  he  reappeared,  in  an  excite! 
condition,  and  throwing  the  coin,  or  a  coin 
upon  the  desk  of  the  plaintiff,  said  to  xit 
latter,  in  substance,  that  It  was  not  his,  tlisi 
it  did  not  come  oat  of  his  bag,  that  be  hai 
his  mon^y  counted  In  the  preeoioa  of  othei 
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before  he  broagbt  It  Id  tlw  plaintiff  and  that 
the  plaintiff  had  taken  tiM  said  coin  out  ot 
hlB  Bleere.  To  thla  the  plaintiff  z«plled  that 
the  defendant  would  have  to  j/aj  the 
amonnt  and  that  he  (plaintiff)  would  take 
it  out  of  bia  salary.  There  were  a  few  other 
worda.  and  then  defendant  applied  to  the 
plaintiff  cwtain  ^Ithets,  which  are  onflt  tm 
pnbUcation,  Invited  him  outside  to  be  kick- 
ed, and,  the  InTltatlcm  not  being  accepted, 
left  the  place.  There  were  prraent  at  the 
time,  within  a  few  feet  of  the  parties,  fbree 
other  odleetora  of  the  contracthig  company, 
and  a  Uttle  farther  off;  but  within  earshol; 
a  bookkeeper  tot  another  business  house,  the 
office  of  which  Is  In  tiie  same  ^lartment 
These  fonr  wttoesses,  with  the  ^aintlfl,  all 
glTe  Hibstantlally  the  same  testimony,  which 
^8  to  the  effect  as  above  stated.  There  was 
no  one  else  inresent  save  the  defendant,  who 
denies  that  he  made  use  of  the  bad  language 
and  ^Ithets  attributed  to  him,  and  says,  re- 
ferring to  the  occasion  of  his  returning  to 
the  office,  which  la  admitted:  "I  said  to  Urn 
like  this  [witness  making  a  motion  with  his 
hands]:  This  Is  not  mbie.  \*oa  can  hare 
that'  [Witness  motioning  witb  hie  bands  to 
Mr.  Germann.]  He  says  to  me:  'You  are 
a  — —  ■■-  —  Uar.*  I  was  outside  of  the 
railing.  He  had  In  bis  band  a  book  or  ledger. 
The  safe  was  In  this  position.  [Witness  In- 
dicating.] He  had  the  safe  open,  like  In  this 
manner.  [Witness  Indicating.]  He  put  the 
book  in  the  safe,  and  he  runs  back  to  the 
desk.  I  says:  'Don't  put  your  hand  on  that 
drawer.'  I  says:  *Yon  punch  people  in  this 
place,  but  you  don't  punch  me.  You  may 
punch  Dagos,  but  yon  won't  punch  me.'  He 

says:   'You  — —  rat,  you'll  have  to 

pay  for  that,'— meaning  the  counterfeit  dol- 
lar.   1  says:   'I  have  been  doing  that  ever 
■  since  I  have  been  working  here.*  Q.  Did  you 
curse  him?   A.  No,  sir,"  etc.   "Q.  What  did 

you  tell  lilm  when  he  called  you  a  •  

 liar?  A.  I  says:  'You're  another  one.* 

I  aslied  him  to  'come  out  of  the  office,  and 
I  will  punch  your  head.'  These  are  the 
words  I  passed  as  I  was  going  out  of  the 
office:  'I  will  punch  your  head.*  I  passed 
those  remarks  as  I  was  going  out"  It  fur- 
ther a^peara,  as  a  fact,  that  before  bringing 
in  his  'collections  upon  the  day  In  question 
the  defendant  had  had  the  money  counted  by 
a  friend,  who  testifies  that  he  made  a  memo- 
orandum  of  the  amount  upon  a  slip  of  paper, 
which  Is  ftled  In  evidence,  and  from  which  tt 
appears  that  there  were  $51.35  In  silver  and 
$S4  In  currency.  And  when  the  defendant 
left  the  office  of  the  company,  upon  the  first 
occasion,  he  went  back  to  his  friend  and 
asked  him  whether.  In  counting  the  money, 
he  had  seen  the  piece  which  defendant  ex- 
hibited to  him;  being  the  piece  which  he 
(defendant)  had  received  back  from  the 
plaintiff.  His  friend  assured  him  that  he 
had  not  and  he  testified,  as  a  witness  in  the 
case,  that  there  was  no  such  piece  among 
the  coin  counted  by  him.  It  was,  then,  with 


this  assurance  that  ths  defendant  returned 
to  Interview  the  plaintiff,  with  the  reanit  as 
has  been  stated.  There  was  stone  testimony 
offered  for  ttra  purpose  of  showing  that  the 
plaintiff  was  aggresslTe^  and  some  to  show 
that  the  d^oidant  Is  qnarrelBom^  bnt  noth- 
ing that  has  any  ai^reclable  bearing  up<m 
the  case;  and  we  finish  our  reading  of  the 
record  with  the  ccmvlctlon  that  the  defend- 
ant wrongfully,  and  In  bearing  of  at  least 
four  otho:  persons,  a^qplled  to  the  plaintiff 
epithets  which  are  too  vile  tor  repetition. 
We  have  no  donbt  that  he  was  exasperated 
at  finding  the  sliver  d(rilar  returned  upon  his 
hands,  and  that  after  consulting  his  frl»d, 
he  believed,  for  the  time,  at  least,  that  there 
was  some  mistake  and  that  he  was  hnposed 
on.  Bnt  In  this  he  was  oitlrely  mlstakm. 
In  view,  however,  of  the  tect  that  he  spc^e 
ia  the  heat  of  puslon,  and  that  It  was,  no 
donbt;  so  understood  those  who  heard 
him,  and  hence  tiut  the  injury  to  the  jdaln- 
tlff  waa  not  so  great  as  it  might  othcortoe 
have  been,  we  will  fix  the  amonnt  of  dam- 
ages to  bo  awarded  at  9100.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  annulled,  avoided, 
and  reversed,  &nd  that  tbae  now  be  Jndg- 
ment  in  favor  of  the  plaintiff,  Henry  Oet^ 
mann,  and  against  the  defendant  Paul  J. 
Cresclonl,  In  the  sum  of  $100.  with  costs  in 
both  courts. 

a05  La.) 

STATE  V.  BENJAMIN.   (No.  18,962.) 
(Supreme  Court  of  Louisiana.  May  20,  1901.) 

CRIMINAL  LAW— APPEAL-RBVIKW— NEW 
TRIAL. 

A  motion  for  new  trial  Is,  in  a  large 
measnre,  left  to  the  discretion  of  the  trial 
judge;  and  his  refusal  to  grant  it  will  not  be 
reversed,  ia  the  absence  of  satisfactory  evi- 
dence that  sQch  discretion  has  been  abused. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  ronrt,  parish 
of  Iberville;  L.  B.  Claiborne,  Judge. 

George  Benjamin  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

Hfibert  &  Hfibert  for  appellant.  Walter 
Onion,  Atty.  Q&l,  and  Albin  Provoety,  Dlst 
Atty.  (Lewis  Gnion,  of  counsel),  for  the  State. 

MONROB,  J.  The  defendant  having  been 
convicted  of  larceny  and  sentenced  to  impris- 
onment at  hard  labor,  presents  his  case  to 
this  court  upon  a  bill  of  exceptions  to  the  re- 
fusal of  the  Judge  a  quo  to  grant  him  a  new 
trial.  The  bill  relied  on  sets  forth  that  the 
morer  was  convicted  on  circumstantial  evi- 
dence, consisting  of  the  fact  that  a  pocket- 
book  containing  two  credit  slips,  with  his 
name  on  them,  was  found  In  the  room  from 
which  the  articles  alleged  to  have  been  stolen 
were  taken,  and  that  since  the  trial  he  has 
discovered  evidence,'  of  the  materiality  of 
which  he  was  previously  ignorant  by  reason 
of  the  fact  that  he  was  without  counsel  to  ad- 
vise him;  and  said  bill  sets  forth  the  charac* 
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ter  oC  tlw  eyldence,  aod  the  n&mei  of  the 
wltiuMei  npon  which  and  upon  whom  the 
defeudut  xelles,  but  aUeses  that  he  was  unEr 
ble  to  obtain  the  affidavltB  ot  ndi  wltneiM 
In  support  of  hla  motltm,  because  ot  thdr  hos- 
tUltr.  It  Airther  aets  forth  that  the  defeod- 
ant  desired  4o  testily  In  bis  own  behaU,  bnt 
did  not  do  so  because  he  was  Ignorant  of  his 
r^ts.  Them  Is  also  an  objection  that  he 
was  sratenced  too  soon  after  hla  oonvlctlon. 
The  statement  <tf  the  trial  jud<e  Is  that  the 
afcnsed  famished  a  list  of  witnesses  to  be 
Bununoiud  on  his  bAalt  end  that  they  were 
sammmied  and  testified;  that  being  asked 
whetha  he  had  any  further  evidence  to  offer, 
he  answered  In  the  negstlre;  tttat  he  did  not 
ask  for  counsel,  and  made  no  objectkm  to  his 
eentoice;  that  his  motion  for  new  trial  was 
not  supported  by  the  affldavlte  of  the  wltr 
■essea;  and  that  the  evidence  to  be  obtained 
as.  set  forth  in  said  motion  coold  haTe  no  ma- 
terial bearing  in  the  case,  and  would  fasTe 
no  weight  In  determining  the  verdict,  even 
If  It  had  been  offered  on  the  trial.  It  sonars 
npon  flie  Uob  of  the  record  that  the  defendant 
was  convicted  and  sentenced  March  28,  1900, 
and  the  blU  of  ezcepttMis  states  that  he  em- 
ployed coimBel  thereafter,  upta  the  same  day. 
It  further  ai^ears  that  the  motion  for  new 
trial  was  filed  April  let,  heard  and  submit- 
ted April  8d,  and  rtfoaed  April  9th.  As  tibe 
Judge  states,  said  motion  was  nnsonwrted 
by  the  affldavltB  of  the  witnesses  named  In 
it;  nor  Is  It  sopported  by  any  affidavit  save 
that  of  the  defendant  himself.  And  no  wit 
nessGs  appear  to  have  beoi  summoned,  and  no 
testimony  was  taken  In  Its  support  Under 
these  clrcnnutances,  we  find  nothing  to  take 
the  case  from  within  the  rule  that  "motions 
for  new  trial  are  In  a  large  measure  left  to 
the  discretion  of  the  trial  eonrt  The  refusal 
will  not  be  reversed  In  the  absence  of  showing 
Qiat  the  court  abused  Itto  discretion."  State 
T.  Tenables,  40  La.  Ann.  215,  8  South.  727; 
State  T.  Bailey,  50  La.  Ann.  S37,  23  South. 
003;  State  t.  Prade,  60  La.  914,  24 

South.  6&  Judgment  erftrnwd, 

(105  La.) 

9TA.TB  T.  BURTON.    (No.  18,996.) 
(Supreme  Court  of  Lonlsiaaa.   May  20,  1901.) 

STATB  BOUNDART'-CQtJRTB-VURISDICTIOK. 

1.  The  boundary  line  between  Louitiiana  and 
Texas  is  along  the  middle  of  the  Sabine  river. 

2.  The  courts  of  LoulBiana  have  no  jurisdiC' 
tlon  of  a  crime  committed  on  the  Texas  side 
of  this  line. 

(SyllabuB  by  the  Court.)  - 

Appeal  from  Judicial  district  court  parish 
of  De  iSoto;  John  Bacbman  Lee,  Judge. 

Asa  Burton  was  convicted  of  Belling  Uguor 
without  a  license,  and  appeals.  Reversed. 

H.  T.  Jjlverman  (Janlea  T.  Polly,  of  cofln- 
•el).  for  appelant  \A'nlter  Onion,  Atty. 
Gen.,  and  Amos  L.  Ponder,  Dlst.  Atty.  (Lewis 
Gulon.  of  oounsel),  for  the  Stata 


PBOYOSTY.  J.  The  defendant  wac  cue- 
vlcted  of  soling  Uiinor  wlthont  n  Bcenae,  sad 
from  a  judgmoit  ovoruUng  his  pleA  to  tte 
jurisdiction  he  appesis.  The  eajse  onnes  to 
us  upon  the  following  ai^eed  Btatanoit  <f 
facts:  "It  is  agreed  that  the  foUowing  U  1 
statemoit  of  the  tMcta  In  the  cases  pen^ 
In  said  court  Nos.  21468,  2.46^  2.4«2,  sad 
2,471,  wherein  the  state  of  Lonlalana  Is  tb^ 
plaintiff  In  each  case^  and  Ana  Bartm  .i 
the  defendant  In  each  case.  Tin.:  That  tk 
I  defendant  has  anchored  In  the  Ssbtate  rive 

a  boat;  that  said  boat  la  anehcwed  and 
I  to  the  Texas  baitt  <tf  said  rlva:,  and  la  res:- 
j  ittg  In  the  water  of  said  rlw  bebraen  35  u 
60  feet  west  at  the  center  ^  anld  rfvw  ob 
ttie  Texas  side  of  samsb  and  in  £Uielby  ceci- 
ty, Texas:  that  said  liTcr  at  said  point  vbe^ 
said  boat  la  raatbig  therdn  in  n  Dnv]gal4« 
Btneam.  It  la  admitted  that  the  defendaar. 
about  the  time  stated  in  the  Infiwmathm  and 
Indletmaits,  sold  from  said  boat,  located  se 
before  stated*  spbrltuons  and  intoxicating  1^ 
uors,  wlthont  flrst  obtainbig  a  Ucoise  so  10 
do  from  the  police  Jury  ot  De  Soto  psrWi, 
Louisiana,  or  any  other  lawful  autbOTttr 
thereio.  It  Is  admitted  that  the  defendut 
has  a  llcoise  from  the  Intenaal  rsrame  d^ 
parbaent  of  the  United  States  Cor  Texss  n> 
sell  spirituous  and  latoxlcattaw  liqaocs  is 
Shdby  county,  Texas;  that  the  only  lAee 
where  the  defendant  has  mM  aplrltooos  and 
Intraieathig  llqnnn  pnrsnant  to  aald  llceue 
is  on  said  boat  located  In  said  liver  as  be- 
fwe  stated;  and  that  the  latNnnl  nraue  11- 
cense  as  aforesaid  is  posted  and  tacked 
In  said  boat  It  is  farther  admitted  Mar. 
Shelby  county,  Tsana,  la  prohibition,  and  tba: 
the  boat  on  which  whisky  waa  retailed  was 
attached  to  the  Louisiana  shore  Igr  brie? 
directiy  attaciied  to  a  gambling  establiit- 
ment  by  cable  rope,  and  the  gambling  estab- 
lishment was  attached  to  the  Louisiana  baas 
by  a  cable  or  rope  and  gang  plank,  and  ko- 
cated  near  the  water's  edge  ot  the  Lonlstasi 
shore;  that  said  boat  has  a  skiff  rope  to  £1- 
cUitate  the  travel  bj  AUt  from  IxnUsluu 
shore  to  the  boat  £hat  he  eold  whlsEy  tj 
people  from  Louisiana,  and  is  proBecnted  (« 
these  sales;  that  the  boat  is  located  In  dK 
open  river,  and  not  resting  against  the  bant 
of  the  river;  that  the  negro  w  negroea  cd- 
ployed  to  wash  bottles  and  glasses  reryoftc: 
pull  the  skiff  from  the  Loolslaiia  alMne  id 
the  boat  and  back  tran  the  boat  to  tte 
sbwe.  It  is  admitted  that  Bnrtam  Bw. 
deeps,  and  eats  In  I«gansport;  Im.  Thh 
agreed  to  as  a  statement  of  the  facts  as  fir 
as  It  goes,  but  vesCTves  the  riffbt  to  stit« 
and  defense  to  contest  the  difference  be- 
tween them  not  herein  stated.  fSlgaed] 
Amos  L.  rmder.  District  Attorn^.  [S^ed] 
H.  T.  Llverman,  Jas.  T.  Polly,  Attya.  tK 
Deft" 

It  being  admitted  in  this  atatanent  at 
tacts  that  the  boat  of  the  defendant  **ls  si- 
chored  and  tied  to  the  Texas  bank  of  the 
Sabine  river,  and  Is  resting  In  the  water  «f 
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Mid  river  between  85  to  60  feet  west  to  the 
c^tesp  ot  said  river,  on  tlie  TexaB  aide  oi 
same,  and  In  Shelby  comity,  Texas,"  and  it 
being  admitted  farther  that  the  only  place 
'whwe  the  defendant  haa  aold  liquors  te  on 
said  boat  located  in  aald  river  aa  betan 
stated,  we  do  not  see  bow  the  i>lea  to  the 
JnrisdIctiDn  can  be  contested.  It  cannot  be 
contended  that  Ixtuisiana  covrta  have  Jnrla- 
dlctfon  over  Texas  tei-rltory.  Suth.  St 
Const  I  12.  That  the  middle  of  the  Sabine 
river  Is  the  boundary  line  between  Louisiana 
and  Texaa,  see  act  of  congreBs  ai^oved 
March  26,  1S04,  and  copied  In  Kay's  Digest 
of  the  Statutes  of  Loalslana  (volame  1,  pi 
27);  treaty  between  the  United  States  and 
Spain  made  in  1818;  Act  Coug.  July  S, 
1848;  act  of  the  legislature  of  Texas  approv- 
ed 2<ovember  24.  1849,  which  act  is  under 
And  in  accordance  with  tbe  act  of  congresa 
of  184S;  act  of  tbe  leglfilators  of  the  state 
of  Texas  approved  August  26,  1856;  decision 
vt  the  CTlminal  court  of  appeals  t<x  the  state 
of  Texas  In  Spears  v.  State,  8  Tex.  App.  467; 
ix-eamble  of  the  constitution  of  Louisiana 
of  1812.  See  page  31  of  Ray's  Digest  of  the 
Statutes  of  Louisiana  (volume  1,  p.  81).  We 
do  not  see  that  the  fact  that  the  boat  in 
-Question  is  tied  to  the  Louisiana  shore  by 
meBns  of  a  rope,  and  tiiereby  made  one^  as 
It  were,  with  a  gauibllng  establishment  on 
the  Louisiana  shore,  can  make  any  differ- 
■cnce  in  tbe  matter.  The  Jurisdiction  of  tbe 
loni^iana  courts  cannot  be  extended  over 
Texas  territory  by  means  a  rope.  Nor  do 
we  see  that  section  988  of  the  Revised  Stat- 
ntea  of  the  state  can  have  any  ai^licatlon 
to  tbe  case.  That  section  reads  as  follows: 
"When  any  crlom  or  mlsdemean(»*  shall  be 
committed  on  the  boundary  of  two  or  more 
parishes,  or  within  tme  hundred  yards  there- 
43t,  or  within  one  bundred  yards  of  any  other 
boundary,  *  *  *  It  may  be  dealt  with, 
inquired  of.  tried,  determined  and  punished 
in  either  of  the  parishes  In  the  same  manner 
as  if  It  had  been  actually  and  wholly  commit- 
ted therein."  Louisiana  cannot  extend  the 
Jurisdiction  <tf  her  courts  over  Texas  terri- 
tory by  act  of  her  legislature,  so  that  the 
operation,  of  the  section  must  be  restricted 
to  territory  within  the  state.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  of  the  lower  court  be  set  aside,  and 
that  the  plea  of  defendant  to  tbe  Jurisdiction 
be  sustained,  and  that  the  detoidaat  Iw  dis- 
missed without  day. 


(m  La.) 

STATB  T.  BIAGAS.    (No.  13,798.) 
•Supreme  Obnrt  of  Loulriana.   May  20,  1901.) 
wmBSR— TBRDtCT. 
On  a  trial  for  murder,  all  12  of  tbe  jurors 
■mmt  concur  to  find  a  Terdict  for  manslaughter. 
T^ine  jarors,  concnTHng.  cannot  find  a  verdict 
Blanchard  and  Brenux,  J  J.,  ^mettOag. 
(Syllabus  fay  the  Oourt> 


Appeal  from  judicial  district  court  parish 
oC  St  Landry;  Edward  T.  Lewis,  Judge. 

Maurice  Blagas,  charged  with  murder,  was 
ouEvlcted  of  manslaughter,  and  appeais. 
versed. 

John  W.  Lewis  and  Charles  F.  Garland,  for 
appellant  Walter  Gnlon,  Atty.  Gen.,  and  R. 
Lee  Garland,  Dlat  Atty.  (Lewis  Oulon,  of 
counsel),  for  the  State. 

rKOVOSTX,  J.  The  defendant  was  tried 
for  murder,  was  convicted  of  manslaughter, 
and  sentenced;  and  he  appeals.  He  asks  that 
the  verdict  and  the  sentence  be  set  aside,  on 
the  ground  that  the  verdict  was  found  by 
only  11  Jurors,  whereas,  the  trial  being  for 
murder,  the  punishment  of  which  may  be  cap- 
ital, the  coDcorrence  of  all  12  of  tbe  Jurors 
was  necessary  under  article  116  of  tbe  con- 
stitution. This  article  reads  as  follows:  "Cas- 
es in  which  the -punishment  may  be  at  bard 
labor  shall  be  tried  by  a  Jury  of  Ore,  all  of 
whom  must  ctmcur  to  render  a  verdict;  cases 
In  which  the  punishment  is  necessarily  at 
hard  labor,  by  a  Jury  of  twelve,  nine  of  whom 
coneurclns  may  render  a  verdict;  cases  in 
•which  ttie  punlBhraent  may  be  capital,  by  a 
Jury  of  twelve,  all  of  whom  must  concur  to 
render  a  verdict"  The  pimlshment  of  man- 
slaughter cannot  be  capital,  but  Is  necessarily 
at  bard  labor;  that  of  mnidK  may  be  cap- 
ital. For  either  murder  or  manslaugbter  tbe 
jury  mtist  be  of  12;  but  for  manslaughter  9, 
cwicurrlng,  may  dud  a  verdict  whereas  for 
murder  all  12  must  concur.  Undor  our  stat- 
utory law  the  jury  may  always,  in  a  case  of 
murder,  bring  In  a  verdict  for  manslaoght^. 
This,  then,  being  tbe  legal  sitiutton,  counsel 
for  ibs  state  argue  that  a  trial  for  murder  is 
a  dual  trial,  It  being  also  a  trial  for  man- 
slaughter, and  that,  in  so  far  or  inasmuch 
as  the  trial  is  for  manslaughter,  9  Jurors,  con- 
curring, may  render  a  verdict  The  ailment 
loses  sight  of  tbe  fact  that  a  verdict  of  guilty 
of  manslaughter  on  a  trial  for  murdw  la  a 
dual  verdict.  It  being  also  a  verdict  of  not 
guilty  of  murder  (State  v.  Byrd,  31  Ta.  Ann. 
410),  and  that  tbe  latter  verdict  cannot  be 
r^dered  by  a  concurrence  of  less  than  12 
jurors.  A  verdict  that  saves  the  prisoner's 
neck  Is  a  verdict  in  a  case  In  which  the  i>un- 
Isment  may  be  capital,  and  the  omstltntlon  Is 
express  that  "cases  la  which  tbe  punishment 
may  be  capital"  shall  be  tried  "by  a  Jury  of 
twelve,  all  of  whom  must  concur."  The  12 
are  required  by  the  constitution,  not  alone  for 
the  prisoner's  c<mvIctIon,  but  aa  well  for  his 
acquittal.  A  verdict  In  such  a  case.  If  fotmd 
by  any  number  of  Jurors  less  than  12,  Is  null 
and  void,— as  null,  if  found  by  11,  as  tf  found 
by  2  or  S.  The  verdict  and  the  judgment  pur- 
porting to  be  founded  thereon  are  decreed  to 
be  miU  and  nM,  and  tile  case  la  ordered  to 
be  proceeded  with  according  to  law. 

KtCHOLLS,  C.  J.  (concurring).  It  Is  admH- 
ted  by  tbe  attorney  general  and  eonnsel  for 
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tbe  gtate  that  the  case  was  sent  to  the  Jniy. 
and  was  disposed  of  by  it,  under  an  Indict- 
ment for  "murder."  It  was  essentially  nece»> 
sary,  therefore,  nnder  tbe  constitution,  tbat 
tbe  Jury  trying  tbe  case  sbould  be  one  compos- 
ed of  12  Jurors;  but  tbe  constltutloa  was 
equally  Imperative  In  declaring  that,  In  cases 
wbere  the  punishment  may  be  capital,  tbls 
Jury  of  12  "must  all  concur  to  render  a  ver^ 
diet."  It  does  not  declare  that  they  must  all 
concur  to  render  simply  an  absolute  verdict  of 
guilty  of  murder.  It  declares  they  most  all 
concur  to  render  a  verdict;  that  la,  a  verdict 
of  any  kind.  Tbe  language  is  plain  and  un- 
ambiguous, and  we  have  no  alternative  but 
to  see  tbat  It  Is  enfoned,  though  It  may 
lead  to  Incongruous  results,  and  even  to  se- 
rious evils.  In  State  v.  Sin^l,  Bl  La.  Ann. 
936.  23  South.  957.  this  court  said  that  how- 
ever anomalous  might  be  tbe  situation  result- 
ing from  an  express  provision  ot  tbe  constltn* 
tlon,  the  courts  were  powerless  to  control  it. 
Our  appellate  Jurisdiction  In  criminal  matters 
has  been  In  a  number  of  Instances  forcedly  ex- 
tended over  minor  crimes,  not  ordinarily  cog- 
nizable by  use,  by  reason  of  tbe  unambigu- 
ous terms  of  a  particular  article  of  the  consti- 
tution. See  State  v.  Delaney,  28  la.  Ann. 
484;  State  v.  Judge  of  Twenty-Second  Ju- 
dicial District  Court,  83  La.  Ann.  1227;  State 
V.  Taylor,  34  La.  Ann.  078;  State  v.  Williams, 
87  Le.  Ann.  200;  State  v.  GulUory,  42  La.  Ann. 
S82,  7  Sontb.  600.  See,  on  this  same  subject, 
Fltzpatrlck  V.  U.  S.,  178  V.  S.  307,  20  Sop.  Ct 
944;  44  L.  Ed.  1078.  The  defendant  bad  the 
right  to  move  in  arrest  of  Judgment  on  the 
ground  set  up,  If  be  thought  proper  so  to  do; 
and,  the  ground  assigned  being  well  grounded, 
we  ore  forced  to  set  aside  tbe  verdict  and  re- 
verse the  Judgment  The  effect  of  this  revei^ 
sal  will  not  be,  however,  to  discharge  the 
prisoner.  State  v.  Oliver,  38  I4L  Ann.  632; 
Const  1898,  art  9. 

BLANOHARD.  J.  (dissenting).  When  tbe 
verdict  In  tbls  case  was  returned,  the  Jury 
was  polled,  with  the  result  that  11  Jurors  an- 
swered that  tbe  verdict  of  manslaughter  was 
their  verdict  and  1  Juror  answered  tbat  It 
was  not  biB  verdict  Tbe  contention  of  the 
accused  Is  that  the  trial  having  been  for 
murder,  a  capital  offense,  the  entire  panel  of 
12  Jurors  must  concur  in  whatever  verdict 
was  reached  and  returned;  tbat  a  verdict 
whether  "guilty  as  charged,"  or  "guilty  with- 
out capital  punishment"  or  *'guil^  of  man- 
Blaughter,"  or  "not  guilty,"  which  did  not 
have  the  support  of  all  the  jurors,  Is  void,  be- 
cause In  violation  of  defendant's  constitu- 
tional rights  as  fixed  and  determined  by  arti- 
cle 116  of  the  constitution  of  iaO&  Tbat  ar- 
ticle provides  tbat  "all  cases  In  which  the 
punishment  may  not  be  at  hard  labor  shall 
*  *  *  be  tried  by  the  Judge,  without  a 
Jury.  Caaea  in  which  the  punlahmmt  may  be 
at  hard  labw  shall  be  tried  by  a  Jury  of  five, 
an  ct  whom  must  ctmcur  to  render  a  verdict; 
cases  In  which  the  pnnishmoit  la  neceuarllj 


at  hard  labor,  by  a  Jury  of  tw^ve,  nbie  ot 
whom  concurring  may  rendw  a  verdict;  cu- 
es in  which  the  punishment  maj  be  eairioL 
by  a  Jury  of  twdve,  all  of  whom  must  cos- 
cur  to  render  a  verdict"  Cbunsel  for  tbe  ic- 
cused  lay  stress  on  tbe  language  of  the  :aa 
clause,— cases  where  tbe  penalty  may  be  cip- 
Ital  shall  be  tried  by  a  Jury  of  13:  bB  4 
whom  must  concur  to  reader  a  verclid 
"What  verdlctr*  they  aak.  "Why,  aeG» 
sarlly  any  verdict**  they  answer. — any  to- 
dtct  responsive  to  the  indlctmoit.  To  reUa 
*'tL  vwdic^— any  kind  of  a  verdict— 4n  a  no^ 
der  trial,  all  the  Jurors  must  coocor.  Is  Oki 
argumrat  A  murder  caae.  they  Insist  i>  «u 
"In  which  tbe  punishment  may  be  esvftiL' 
and  hence  the  mandate  of  tlie  constitiinca 
applies  that  all  the  Jurors  "moat  oonem-  r 
render  a  verdict**  The  fallacy  ot  this  a^ 
gnmwt  In  my  opinion,  Is  exposed  when  it 
is  cunsldawl  tbat  a  trial  nnder  an  Indict- 
ment for  murder  is.  in  this  Jurlsdictiut.  i 
trial  tor  manslaughter  as  well  as  for  mx- 
d».  Rev.  8t  I  785^  Sverr  Indictment  f<r 
murdor  here  In  legal  effect  includes  and  d)a> 
ges  both  murder  and  manslaughter.  Sox 
V.  Evans,  40  La.  Ann.  216,  3  South.  838:  Bait 
V.  Dunn,  41  La.  Ann.  611.  S  Sonth.  176.  li 
contemplatltm  of  law  It  is  as  though  timt 
were  two  counts  in  the  Indictment— <Hie  (±mi- 
ging  murder,  tbe  gravo-  crime;  tbe  ot^. 
manslaughter.  State  v.  Salter.  48  la.  Acl 
199,  19  South.  26B.  It  Is  as  though  t«t> 
"cases"  against  the  accused  are  being  tr.?: 
at  the  same  time,  of  one  or  tbe  other  t' 
which  (not  both)  he  may  be  convicted,  li 
one  (murder),  the  punishment  may  be  cap!t:: 
—not  neceraarlly  so,  as  the  Jury  are  ambnr- 
ized  to  retom  tbe  qualified  T«4lct  *^a3i; 
without  capital  punishment**  In  tbe  oxh-- 
(manslaughter),  tbe  punishment  Is  nece$^. 
rlly,  under  the  statute,  at  hard  labor.  a< 
to  that  "case"  thus  being  tried  VFhere  ~Tb- 
punishment  may  t>e  capital."  an  the  12  Ju^  ^ 
"must  concur  to  render  a  verdict**;  wfa«w 
as  to  that  "case"  where  "the  ptmlshmoit 
nec^sarlly  at  hard  labor."  9  of  the  12  Jun.^ 
concurring,  "may  render  a  v«*dlct"  Tia. 
I  think.  Is  the  plain  meaning  of  the  lanjrn5~ 
of  the  constitutional  provision.  Were  it  ou- 
erwls^  an  anomaly,  an  Incongruity,  woc^ 
exist  For  instance,  a  party  Indicted  fee 
nmnslaughter  could  be  convicted  or  mctp^- 
ted  by  9  of  12  Jurors  concnrring;  but  vcr? 
be  indicted  for  murder,  while  tbe  Jury  eoc'- 
retnm  a  verdict  tot  manslaughter.  It 
be  with  the  concurrence  of  all  12  of  thf 
Jurors.  In  the  one  case,  the  same  ch&m 
(manslaughter)  can  be  disposed  of  by  9  >  ' 
tbe  12  Jurors;  In  the  other,  all  12  most  «i- 
cur.  Any  construction  of  tbe  tauignage  of  tbe 
(ffganlc  law  which  leads  to  so  illogical,  so  in- 
consistent so  Incompatible  a  result  must,  I 
submit  be  avoided.  It  Is  well  establlabed 
the  Jurisprudence  of  the  state  that  wIk:* 
ttawe  has  been  a  trtal  tat  murder,  and  tbe 
ry  returned  a  verdict  tor  manslai^hter,  tkt 
effect  ii  to  acquit  tbe  aeeuaed  ot  tte  dtarp 
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of  murder,  u  that,  It  the  verdict  tor  man- 
Blaughter  be  set  aside  tor  any  reason,  the 
defendant  cannot  be  tried  anew  for  marder. 
The  second  trial  nnder  the  Indictment  mast 
be  for  manslaagbter  only,  and  there  is  no 
need  of  a  new  Indictment  or  bill  of  Informa- 
tion charging  manslanghter  specifically.  The 
second  trial  takes  place  under  the  original 
indictment  charging  marder.   State  t.  Dunn, 
41  La.  Ann.  611,  6  South.  176;    State  v. 
Smith,  49  La.  Ann.  1516,  22  South.  882.  The 
article  of  the  constitution  (article  116)  declare 
Ing  that  In  capital  cases  all  of  the  jurors 
muet  concur  to  render  a  verdict,  and  It  be- 
ing the  established  Jurisprudence  that  a  con- 
Tlction  of  manslaughter  on  an  Indictment  toe 
murder  Is  to  be  viewed  as  an  acquittal  on 
the  charge  of  murder.  It  Is  said  by  those 
holding  a  contrary  view  to  that  herein  ex- 
pressed that,  since  9  of  12  Jurors,  concurring, 
may  return  a  verdict  for  manslaughter,  it 
would  be  equivalent  to  a  less  number  than 
12  Jurors  acqnittlng  on  the  charge  of  murder. 
In  this  connection  it  Is  argued  that,  under 
the  constitutional  provision,  a  verdict  of  ac- 
quittal of  murder  requires,  too,  the  concur- 
rence of  all  the  Jurors,  and  thus  might  be 
put  in  peril  the  rule,  established  by  decldons 
antedating  the  present  constitution  (whose 
article  116  has  no  counterpart  In  former  con- 
stitutions), that  a  verdict  for  manslaughter 
In  a  murder  trial  has  In  aU  cases  the  effect 
of  an  acquittal  of  the  graver  offense.  Should, 
for  instance,  the  verdict  of  manslaughter  in 
a  murder  trial  be  arrived  at  by  a  concur- 
rence of  9  of  the  12  Jurors,  would  It  still 
have  the  legal  effect  of  an  acquittal  for  mniv 
der?  While  the  contmtlon  that  it  would  not 
Is  not  without  force.  In  view  of  the  language 
of  the  coDstltutlonal  provision  under  consid- 
eration, there  Is  another  view  to  be  taken, 
supported  by  another  provision  of  the  same 
constitution,  which,  I  think,  puts  the  matter 
completely  at  rest    This  view  Is  founded 
upon  the  principle  that  no  person  may  be 
twice  put  In  Jeopardy  of  life  or  liberty  for 
the  same  offense,  which  is  of  onlveraal  ap- 
plication and  finds  expression  In  article  9  of 
the  constitution.    A  person   charged  with 
marder,  and  pat  upon  his  trial  for  such,  and 
that  issue  tendered  to  the  Jury,  has  been  put 
In  Jeopardy  of  life.    He  cannot  a  second 
time  be  thus  put  for  the  same  offense,  and 
the  verdict  of  the  jury  for  manslaughter, 
though  concurred  In  by  9  only  of  the  Jntora, 
has  stm  the  effect  in  law  of  acqnJttal  oft  the 
charge  of  murder. 

Suppose  it  shouidd  happen  (and  it  will 
frequently,  no  doubt)  that  the  Jury  stands  9 
for  manslaughter  and  3  for  acquittal  out- 
right; what  then?  Could  the  accused  be 
again  tried  for  murder  on  that  Indictment? 
Would  not  that  convictltm  ot  manslaughter 
be  a  legal  one?  For  these  reasons,  I  respect- 
folly  dissent  from  the  Judgment  of  the  ma- 
jority of  the  conrt 

BRBAUX,  Jp,  concurs  In  this  dissent 
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JTATD  T.  WALKBB.  (No.  18.801.) 
(Supreme  Court  ot  Louisiana.   May  20,  1901.) 

GOMaTITUTIONAI*  LAW— TITLS  OP  ACT— TRAD- 
ING 8TAUFS. 

The  title  of  Act  No.  SS  of  1900  is  both  In- 
adequate and  misleading,  and  fails  to  express 
the  object  of  any  provision  in  the  act  which  is 
susceptible  ot  independent  enforcement.  The 
act,  toeretore  contravenes  article  81  ot  the  con- 
stitution, and  is  void. 
(Syllabus  by  the  Court.) 

Appeal  from  Second  city  criminal  court  ot 
New  Orleans;  August  M.  Aucoln,  Judge. 

E..  B.  Walker  was  indicted  for  violating 
the  law  as  to  trading  stamps.  The  Indict- 
ment was  quashed,  and  the  state  appeals. 
Affirmed. 

Walter  Quion,  Atty.  Gen.,  and  J.  Ward 
Onrley,  Dlst.  Atty.  (Lewis  Onion  and  George 
B.  Smart,  ot  coansel),  tor  the  State.  Dinkd- 
splel  ft  Hart,  for  app^e. 

MONROE,  J.  This  Is  an  appeal  by  the 
State  from  a  Judgment  In  favor  ot  the  de- 
fendant on  a  motion  to  quash  based  upon 
the  alleged  nnconstitntlonallty  ot  Act  No. 
35  of  1900.  It  was  charged  by  affidavit 
"that  during  the  month  ot  January,  1901,  in 
the  parish  of  Orleans,  aforesaid,  and  within 
the  Jurisdiction  of  the  Second  city  criminal 
court,  one  E.  B.  Walker  did  then  and  there, 
willfully  and  unlawfully,  violate  section  first 
of  Act  No.  35  of  1900,  relative  to  trading 
stamps,  contrary  to  the  form  of  the  statute," 
etc.;  and  thereupon  the  defendant  through 
his  counsel,  moved  to  quash  said  affidavit 
and  set  aside  the  proceedings  against  him, 
on  the  grounds:  (1)  That  Act  No.  85  of 
1900  violates  article  31  of  the  constitution 
ot  the  state.  In  that  it  embraces  more  than 
one  object,  and  said  objects  are  not  ex- 
pressed In  the  title;  (2)  that  said  act  vio- 
lates article  48  of  said  constitution.  In  that 
it  attempts  to  regulate  business  and  trade; 
(8)  that  it  violates  article  2  ot  said  constitu- 
tion, and  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  In  that  It 
prohibits  freedom  ot  contract  denies  the 
equal  protection  of  the  laws  to  ail  persons, 
and  thus  deprives  certain  persons.  Including 
the  defendant,  of  liberty  and  property  with- 
out due  process  of  law. 

The  act  in  qnestltnk  reads  aM  foUowi,  to 
wit: 

"An  act  making  It  a  misdemeanor  to  Issne 
trading  stamps  or  other  devices. 
"Section  1.  Be  It  enacted  by  the  general 
assembly  of  the  state  ot  Louisiana,  that  any 
person,  or  persons,  who  shall— First  Issue 
trading  stamps,  or  other  devices,  to  any  per^ 
son  engaged  In  any  trade,  business,  or  pro- 
fession, with  the  promise,  express  or  im- 
plied, that  he  will  give  to  the  person  pre- 
senting to  him  such  stamp,  or  stami», 
money,  or  anything  of  value,  without  receiv- 
ing from  such  person  the  value  thereof,  or 
make  to  any  such  person  any  nmceuUni.  or 
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preferrace,  lo  aaj  war.  on  account  of  tbe 
presentatloa  ot  snclL  trading  stampB,  or  otb- 
er  dcTlces:  or, 

•*Second,  being  engaged  In  any  trade,  IniBl- 
ness,  or  profeBsloiu  sball  dbrtrnnite,  or  pre- 
sent, to  any  person  dealing  with  him.  any 
such  trading  stamp  or  other  devices,  In  con- 
sideration of  any  article  purchased  ot,  or 
any  serrlce  performed  by,  him,  shall  be  guil- 
ty of  a  misdemeanor,  and,  npon  conviction, 
shall  be  fined,  not  more  than  one  hundred 
dollars,  or  be  ImpriBoned,  In  the  parish  jail, 
for  not  more  than  six  months,  or  both,  at 
the  discretion  of  the  court. 

"Sec.  2.  Be  It  further  enacted,"  etc.,  "it 
shall  not  be  unlaTrfnl  for  any  merchant,  or 
manufacturer,  to  place  his  own  tickets,  cou- 
pons, or  other  vouchers  In,  or  upon,  pack- 
ages of  goods  sold,  or  manufactured,  by 
him.  Such  tickets,  coupons,  or  other  vouch- 
ers, to  be  redeemed  by  aneh  merchant,  or 
manufacturer,  either  In  money,  or  merchan- 
dise, whether  such  packages  are  sold  direct- 
ly to  the  consumer,  or  through  retail  mer- 
chants; 13iie  exception  to  awlj  also  to  newB> 
papers.  Kor  shall  It  be  unlawful  for  any 
person  to  Issue,  with  such  packages,  tickets, 
coupons,  or  otiiex  vouchers  so  lamed  by 
aach  merchant  or  manufacturer:  provided, 
that  this  act  shall  not  apply  to  tickets,  cou- 
pons, checks,  or  other  devices.  Issued  to  la- 
borers or  other  employes,  for  services  ren- 
dered. Any  person  violating  any  of  the  pro- 
visions of  this  act  shall  be  guilty  of  a  mis- 
demeamw,  and,  upon  conviction,  shall  be 
fined  not  more  than  one  hundred  dollars,  or 
be  Imprisoned,  in  the  parish  Jail,  for  not 
more  than  six  months,  or  both,  at  the  dla- 
cretion  of  the  court. 

"Sec.  S.  This  act  shall  take  effect  from 
and  after  January  1,  1901." 

It  will  be  observed  that  tbe  first  paragraph 
of  tbe  first  section  of  this  act  applies  to  per- 
sons, whomsoew  they  may  be,  who  Issue 
trading  stamps  or  other  devices,  etc.,  and 
the  offense  (If  It  can  be  so  considered)  which 
Is  there  denounced  Is  the  Issuance,  etc.,  of 
such  stamps  or  devices;  and  that  the  sec- 
ond paragraph  of  said  section  applies  exclu- 
sively to  persons  engaged  In  business  or  pro- 
fessions who,  after  such  stamps,  etc.,  have 
been  Issued,  distribute  them  In  consideratlan 
of  purchases  made  of,  or  services  rendered 
to,  them;  while  the  second  section  of  the 
act  exempts,  from  the  penalties  denounced 
by  the  flrst,  merchsnts  or  manufacturers 
who  Issue  and  distribute  their  "own  tickets, 
coupons,  or  other  vouchers  in,  or  upon,  pack- 
ages of  goods  sold,  or  manufactured,  by 
tbcm";  retailers  who  distribute,  presumably 
with  the  packages  bought  by  them,  the 
'^ckets,  coupons,  oe  other  vouchers"  so  Is- 
sued and  distributed  tiy  the  mercliants  and 
manufacturers;  employers  who  Issue  tickets, 
etc.,  to  their  employes  for  services  rendered; 
and  newspapers,  which  enjoy  the  exemption 
accorded  to  merchants  and  manufacturers. 

Tbe  ganwal  rahject  legislated  upon.  It 


may  be  said,  Is  the  Issuance,  and  the  diairl- 
butiou  after  the  isauance.  of  trading  atanapa 
and  other  devices;  and  the  object,  aim.  or 
purpose  of  tbe  leglalatkNa  la  to  regulate,  and. 
In  part,  suppress,  such  issuance  and  distri- 
bution, by  the  Imposition  of  certain  penal- 
ties. But,  from  the  title  of  the  statute  which 
we  are  considering,  it  would  appear  that  it 
has  no  other  object  than  to  prohibit,  under 
penalty,  the  Issuance  of  such  stamps,  etc, 
although,  by  the  terms  of  the  text.  It  is  made 
a  distinct  offense  to  distribute  tbem.  It 
seems  clear,  therefore,  that,  while  it  might 
be  considered  that  the  dUfo^nt  provkloDS  of 
tbe  said  statute  were  ad<9ted  with  a  view 
to  the  accomplishment  ot  one  object,  that 
object  has  not  been  expressed  In  the  title. 
It  la  contended,  however,  on  behalf  oC  tbe 
state,  that  the  title  la  sufficient  to  mahi- 
talu  the  constitutionality  of  so  much  of  tbe 
act  as  may  fairly  be  embraced  wltbln  Its 
meaning;  the  argument  being  that  thaw 
provisions  to  which  the  title  aiq;»UeB  are  ma»- 
ceptlble  of  enforcement  independently  of 
the  others,  and  hence  that  quoad  such  pro- 
vislona  the  act  should  be  upheld.    Tbtfe  la 
no  doubt  that  this  doctrine  finds  support  in 
more  than  one  of  the  decislonB  of  this  court. 
Williams  v.  Payson,  14  La.  Ann.  7;  State 
V.  Exulclos,  33  La.  Ann.  253;  State  v.  Crow- 
ley, 38  La.  Ann.  782;  State  ex  reL  Mooton 
V.  Judges  40  La.  Ann.  153S.  22  South.  761. 
But  this  case  doee  not  fail  within  it  Tbe 
title  of  the  act  In  queatfon  tusn  indicates 
that  tbe  act  Itself  la  a  general  criminal  stat- 
ute, applicable  to  all  persons,  vrithont  dle- 
ttnction  as  to  classes  or  occupations;  but 
there  are  no  corresponding  provisions  In  the 
text.   It  Is  true  that  by  the  fint  paragraph 
of  section  1,  considered  apart  from  the  rest 
of  the  act  the  penalty  fco*  laanlng  the 
stamps,  etc.,  "to  any  person  engaged  in  any 
trade,   business,   or  profesaitm,   with  tbe 
promise."  etc..  Is  Imposed  upon  everybody 
alike;  but  this  provision  is  so  modified  by 
section  2  that  a  merchant  or  martuf«ctnrer 
may  issue  as  many  stomps  as  he  chooses. 
1^  placing  them  in  or  on  tbe  packages  of 
goods  manufactured  or  sold  by  him,  and 
any  person  who  buys  such  packages  may 
dispose  of  tbem,  and  of  the  merchants'  or 
manufacturers'  tickets,  cbupona.  or  vouch- 
ers accompanying  tbem,  as  he  thinks  proper; 
but  there  is  no  such  exception  In  favor  of 
persons  engaged  In  trades  and  professions, 
or  of  the  public  at  large.    And  while  the 
merchant  or  manufacturer  who  sella  a  box 
of  matches,  or  a  yellow  envelope,  may  issue 
bis  stamps  ad  libitum  by  placing  tbem  in 
or  on  such  box  or  envelope,  he  la  gnilty  of 
a  misdemeanor  if  be  should  deliver  them  to 
his  customer  In  a  separate  pat&age.  This 
appears  to  us  to  be  a  dlscrtmlnation  be- 
tween merchants  and  manufacturers  and 
other  people,  and  between  such  merchants 
and  manufacturers  Inter  sese.  with  reflect 
to  their  manner  of  conducting  businesa.  of 
which  tbe  title  of  Uie  act  affoida  no  hmc  or 
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si^sestlon. '  Hie  tltl^  tberefore,  em  u 
uppUeA  to  tbe  particalBT  prorlalons  to  wbltfh 
It  la  proposed  to  oonfine  to  not  9i]3j  Inade* 
qnate,  bat  mkAeadliiff.  Tbe  other  propeal- 
tloDS  npon  vblcb  the  moUoft  to  qnasfa  was 
predicated  are  strongly  supported,  but  tbey 
need  not  be  cousldared  at  tbls  time.  Jodg* 
ment  afih-med. 

PBOV06TT.  3„  tokes  oo  part 


aO&  La.) 

LOGAN  T.  PARISH  OF  OUAOHTTA  «t  aL 
{No.  13,901.) 
OSapreme  Otntrt  of  Louisiana.   Vxj  20,  1901.> 
ROAD  AND  BRTDQE  TAXES-LBIVT— BLBCTION. 

Article  291  of  tbe  coastituticm  of  Louiai- 
ana.  proTiding  as  follows:  "Othw  taxes  may 
be  levied  by  the  police  Juriea  for  road  and 
bridge  purtrases.  oot  to  exceed  five  mills  for 
five  years  on  the  property  of  the  paiish,  or  any 
ward  thereof,  where  the  rate  of  taxation  and 
tbe  parpose  thereof  sball  bave  been  submitted 
to  the  property  taxpayers  of  said  ward  or  par- 
iah entitle  to  Tote  noder  the  election  laws  of 
the  state,  and  a  majority  in  aambeni  and  valne 
of  tboee  Totlntr  at  said  election  shell  have  vot- 
ed in  favor  thereof,"-48  self-operative;  and 
an  enabUu  act  by  the  letdalatnre  is  not  need- 
ed to  enable  the  police  jorles  to  proceed  to 
hold  an  election  to  take  the  sense  of  the  tax- 

Eayers  on  the  qoestlon.  of  the  levy  of  tiie  tax 
I  qaeatloD. 

(SrllaboB  by  the  Court.) 

Ai^>eal  from  Judicial  district  court;  polish 
of  Ouachita;  L.  B.  Hall,  Jodge. 

Application  by  I.  D.  V.  Logan  against  the 
parish  of  Ouachita  and  otbers.  Judgment  for 
defendants,  and  lAUntlff  appeals.  Afflnmd. 

Stubba  ft  Snasell,  tac  appellant  William 
Frauds  Mlllsaps,  for  appelleea. 

PBOTOSTT,  J.  Article  291  of  the  consUta- 
tlon  la  as  follows:  'TubUc  Boads.  The  po- 
lice Juries  of  this  state  may  form  their  re- 
epcctive  parishes  Into  rood  districts;  and  In 
order  to  raise  funds  for  the  purpose  of  con- 
structing, maintaining  and  repairing  the  pub- 
lic roads  and  bridges  of  their  parishes,  tbey 
are  authorized  to  set  aside  at  least  one  mill 
per  annum  of  tbe  taxes  levied  by  them,  and 
to  impose  a.  per  capita  tax  of  not  more  than 
one  dollar  per  annmn  upon  each  able-bodied 
mole  Inhabitant  of  tbe  parish  between  the 
X  ages  of  eighteen  and  fifty-five  years,  and  to 
levy  an  annual  license  of  not  less  than  twen- 
ty-five cents,  nor  more  than  one  dollar  per 
aminm  npon  each  v^Ide,  Including  bicycles 
kept  and  used  tot  locomotion  over  public 
roads,  in  their  reeipecUve  parishes;  which  li- 
cense may  be  graduated.  The  provisions  of 
this  article  relative  to  the  per  capita  tax  shall 
not  be  operative  In  Incorporated  towns  and 
dtiea  that  maintain  their  own  streets.  To 
cany  into  effect  the  provisions  of  this  article 
the  police  jury  may  enact  such  ordinances  of 
a  civil  nature  as  may  be  necessary  to  enforce 
the  property  and  license  tax,  and  of  a  crlml* 
sal  nature  to  enforce  the  per  capita  tax.  Oth- 
er taxes  may  De  levied  by  the  police  Juries  for 


road  and  bridge  poxposes,  not  to  exeMd  Are 
mills  for  five  years  on  tbe  property  of  th» 
pariah,  or  any  ward  thmof,  where  the  rate 
of  tazattoi  and  the  pupeoe  tbecesC  shall 
have  been  snbodttcd  to  the  pn^erty  tax- 
payers of  said  ward  or  paridi  entitled  to 
vote  under  tbe  electlctf  laws  of  the  state* 
and  a  majority  la  numbers  and  value  of  tboee 
voting  at  said,  election  i^oll  hare  voted  In 
favor  thereof."  VoOsx  thla  article  the  police 
Jury  of  the  parish  of  Ouachita  levied  a  tax 
of  three  mills;  and  tbe  plaintiff  has  aHoHn- 
ed  tbe  coUeetton  of  this  tax.  on  the  ground 
that  the  said  article  la  not  aelf-operatlve,  and 
that  no  enabling  act  baa  beoi  passed  tor  the 
teffialature  putting  it  into  operation. 

It  being  conceded  that  no  enabling  act  has 
been  passed  by  tbe  legislature,  the  case  re- 
duces Itself  to  the  questlw  wheOier  article 
281  Is  self-operative.  The  article  la  one  of 
four  fonnd  to  themselres  in  a  division  «{  the 
constitution  under  the  caption  "PDbUc  Roods.'* 
The  four  articles  are  evidently  companion  ar- 
ticles,— parta  of  one  piece  of  legislation.  Ob 
tbe  face  of  tUa  piece  of  legislation,  as  a  whole; 
Is  plainly  written  tbe  Intention  of  the  fram- 
CTB  of  our  omatitutlon  to  devise  a  sdieme  f6r 
the  improvement  of  the  publte  roods,  and  to 
pot  the  wlule  matter  In  charge  of  the  poUc* 
Juries,  with  fun  and  ample  powers  In  Uie 
premises^  Such  being  tbe  plain  Intention,  and 
the  end  being  the  prometlos  of  Important  and 
beneScial  public  objacta.  It  la  proper  to  give 
to  the  legislation  a  construction  liberal  and 
large.  Town  of  Wolcott  v.  Fond,  10  Conn. 
587.  Self-operatlvenesB  has  onqnestlonably 
bera  accorded  to  thiee  of  these  four  com- 
panion articles.  Why  should  It  have  been 
withheld  from  the  fonrtli?  As  to  two  of  the 
three  different  taxes  authorised  by  the  arti- 
cle, not  only  Is  legislative  assistance  not  need- 
ed, but  legislative  Interference  la  by  impli- 
cation prohibited.  Why,  then,  should  legis- 
lative ^d  be  needed  as  to  the  third  tax?  Aa 
to  two  of  Qiese  three  taxea  there  is  conferred 
on  the  police  Juriea  most  unusual  and  extraor^ 
dinary  powers  of  legislation.  The  provision 
reads  as  follows:  "To  carry  into  effect  the 
provlslona  of  this  article  the  police  juries  may 
enact  such  ordinances  of  a  dvll  nature  as  may 
be  necessary  to  enforce  the  property  and  li- 
cense tax,  and  of  a  criminal  nature  to  enforce 
the  per  capita  tax."  Why,  then,  after  this, 
should  there  have  been  withheld  from  tbe  po- 
lice Juries,  aa  to  the  third  tax,  tbe  power  to 
regulate  matters  of  mere  detail?  We  shall 
adopt  no  such  construction.  As  to  this  third 
tax  all  essentials  are  fully  provided  for.  Pow- 
er to  levy  the  tax  is  conferred.  The  assess- 
mcnt  and  collection  of  the  tax  are  fully  pro- 
vided for  by  the  general  tax  laws  of  the  state. 
The  manner  of  consulting  tbe  taxpayers  Is 
provided  for  snfflclently  by  the  opedflcotlon 
that  it  shall  be  by  an  election.  The  qualifi- 
cation of  the  voters  Is  defined,  and  what  shall 
constitute  a  majority  for  the  purpose  of  carry- 
ing the  tax  is  determined.  These  comprise  all 
the  eaaenUals.  The  manner  of  holdbig  tlie 
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election  coold  well  be  left  to  the  discretion  of 
the  pt^lce  juries.  An  election  meane  a  fair 
election,  and  what  ataall  constltata  a  fair  elec- 
tion Is  not  a  matter  needing  to  be  expounded 
by  statute^  so  that  any  abase  on  the  part  of 
the  police  Jury  ot  the  discretion  conUded  to  it 
In  the  premises  could  easily  be  ritfited  by 
the  courts.  Judgment  affirmed. 


(105  Lft.) 

POLICE  JUBT  OF  PARISH  OF  ATOY- 
EHJJES  T.  DESCANT,  Mayor,  et  aL 
(No.  13,8060 
(Supreme  Oiurt  of  Louiilana.   May  20,  1901.) 
LOCAL  OFTIOK  BLSCTION— RBQULATIMO  8ALB 
OP  LIQUOR. 

1.  Ballota,  containing  the  words  "For  Pro- 
hibition" and  "Against  ProhllritiDn,**  are  luffi- 
dently  Intelligible  for  the  purposes  of  an  elec- 
tion called,  agreeably  to  the  proTisIms  of  Act 
No.  76  of  1»4,  by  proclamation  announdng 
such  parposes  in  specific  terms. 

2.  It  is  competent  for  a  police  JuiTt  proceed- 
ing under  the  authority  of  Act  No.  76  of  1S81, 
in  adopting  for  submission  to  the  Toters  of  the 
parish  a  regulation  with  respect  to  the  sale 
of  intoxicating  liquors,  to  provide  that  such 
regulation  shall  talie  effect  in  the  future;  and 
in  audi  case,  the  regulation  so  adopted  receir- 
ing  the  approTSl  of  a  majority  of  the  regular 
Toters  of  the  parish  In  the  manner  required  by 
law,  no  muniapal  corporation  or  subdivision  of 
BDCh  parish  can  interfere  therewith  until  the 
expiraticm  (rf  one  year  from  the  date  at  whidi 
it  shall  liaTo  taken  effect. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Avoyelles;  O.  H.  Couvilton,  Judge. 

Action  by  the  police  jury  of  the  parish  of 
Avoyelles  against  Jules  M.  Descant,  mayor, 
and  others.  Judgment  for  defendants^  and 
plainticr  appeals.  Affirmed. 

J.  W.  Joffrion,  Dist  Atty.,  for  appellant 
Adolpb  Vallery  Coco,  for  appelleei. 

MONUOE,  J.  It  appears  from  the  record 
In  this  ease  that  upon  February  20,  1900, 
the  police  jury  of  the  parish  of  Avoyelles 
adopted  an  ordinance  directing  that  an  elec- 
tlon  be  held  upon  April  3d,  following, 
"throughout  the  parish,"  to  take  the  sense 
of  the  voters  as  to  whether  the  sale  of  intox- 
icating liquors  should  be  licensed  from  and 
after  January  1,  1001,— the  form  of  ballot 
prescribed  being  "For  Prohibition"  for  those 
who  might  be  opposed  to  such  licensing, 
and  "Against  Prohibition"  for  those  who 
might  be  In  favor  of  it,— and  that  an  election 
was  held,  agreeably  to  the  provisions  of  said 
ordinance,  in  wblch  the  citizens  of  the  town 
of  Mansura  participated,  giving  a  majority 
in  favor  of  prohibition  with  the  result  that 
there  were  1,055  ballots  cast  "for  prohibi- 
tion" and  237  "against  prohibition,"  which 
result  was  duly  promulgated.  It  also  ap- 
pears that  the  town  council  of  Mansura 
thereafter  ordered  a  simllnr  election  in  that 
town,  which  was  held  in  July,  1900,  and  at 
which  the  votes  cast.  23  In  number,  were 
against  prohibition,  wherenpon  the  police 


Jury  Instituted  this  suit,  enjolnlngtbe  aathor- 
Itles  of  said  town  from  issuing  Uceuea  k 
othwwise  taking  action  In  oppoaltiou  to  tbe 
will  of  tbe  majority  of  tbe  voters  of  the  pir- 
Ish  as  expressed  at  the  general  parish  elK- 
tlou.  It  further  appears  that  the  then  mj- 
or,  J  dies  M.  Descant,  and  the  thea  secretar;. 
Abel  L.  Dncotdt  being  oppoeetl  to  the  por- 
tion assumed  by  tbe  town  autliorlties,  re- 
signed their  positions  and  were  succeeded 
by  Thomaa  L.  Roy  and  Emile  L.  BerridoiE. 
respectlvdy,  who  were  acciHrdlngly  nud* 
parties  defendant  The  defense  has  bee: 
narrowed  down  to  two  propositions,  via.:  U 
That  the  parish  Section  was  irr^ulsr  Uhl 
Ul^cal,  because  the  question  submitted  w 
"Prohibition"  or  •'Antl-Prohlbltlon,"  snd  &  : 
"License"  or  "No  License";  (2)  tbat,  shcoIJ 
said  election  be  held  to  be  regular,  its  ff- 
fects  should  be  restricted  to  the  year  inis..^ 
diately  following  the  date  upon  which  .: 
was  h^d. 

The  law  applicable  to  the  case  is  to  be 
found  In  Act  Ko.  70  of  1881.  which  feadi 
as  follows,  to  wit:  "*  *  *  That  the  po- 
lice Juries  of  the  several  parlsbes  of  tb- 
state,  the  municipal  authorities  of  tbe  Fer- 
eral  towns  and  cities,  and  tbe  city  couD'^ij 
of  the  city  of  New  Orleans  shall  have  *if 
exclusive  poww  to  malce  such  rules  and 
lations  for  the  sale  or  prohibition  of  the  silf 
of  intoxicating  UqtuHv  as  they  may  dm. 
advisable^  and  to  grant  or  wltlthold  Uem« 
from  the  drinking  houses  and  sbops  wiiLz 
the  limits  of  any  city,  parlsli.  part  of  a  i-z:- 
isb,  or  town,  as  a  majority  of  the  l^al  T..t- 
ers  of  any  city,  ward  of  a  pariah,  or  t»%i 
may  determine,  by  ballot;  and  the  said  bal- 
lot shall  be  taken  whenever  deemed  np^<v 
sary  by  the  police  Juries  of  the  several  par- 
ishes, the  municipal  authorities  of  the 
eral  cities  and  towns,  and  the  city  coui : 
of  the  city  of  New  Orleans:  provided.  Hi' 
said  election  shall  not  be  h^d  more  tb'^i 
once  a  year;  and  provided,  further,  tt^^: 
whenever  at  an  election  held  und»r  this  f^.- 
tlou,  the  majority  of  the  votes  cast  ia  i 
ward.  If  only  a  ward  election  has  been  tsrii 
or  the  majority  of  the  votes  cast  In  a  pe*- 
Ish,  If  an  election  has  been  hdd  for  a  wL<-:' 
parish,  shall  be  against  granting  licenses  r:: 
the  sale  of  Intoxicating  liqu(M^,  said  vote 
decision  sliall  govern  and  control  the  sci-c 
of  any  ward,  incorporated  town,  or  c:? 
within  the  limits  of  said  ward  or  i«rish.  u 
the  case  may  be,  as  fully  and  completely  n 
If  said  election  bad  been  held  by  autbortr 
of  said  town  or  city."  In  State  t.  Harpe: 
42  La.  Ann.  313,  7  South.  448,  and  Po:  • 
Jury  V.  Harper,  42  La.  Ann.  777.  7  Soe'j. 
716,  this  court,  while  holding  that,  onder  -Ji' 
foregoing  statute,  an  ordinance  ot  a  pol  * 
Jury  Imposing  penalties  not  known  to  t-' 
laws  ot  this  state  for  the  retailing  of  spinr> 
ous  liquors  was  unauthorised,  fatid  that  ; 
was  competent  under  said  statute  for  tir*  i 
police  jury  to  "prohibit  tbe  sale  of  fator 
eating  Uqnors  witbiu  tlie  limits  vi  tbe  pr  I 
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lab."  and  tliat  any  one  violating  the  prolilbl- 
tloD  subjected  himself  to  tbe  penalties  Impos- 
ed by  ReT.  St  art.  1215.  In  Garrett  v.  May- 
or, 47  La.  Ann.  618,  17  South.  238.  Citizens 
and  Taxpayers  of  Natchitoches  Parish  t. 
Board  of  Sup'rs  of  Parish  of  Natchitoches,  49 
La.  Ann.  641,  21  South.  742,  and  Police  Jury 
of  De  Soto  Parish  r.  Town  of  Mansfield,  49 
La.  Ann.  790.  21  South.  698,  it  has  been  de- 
cided that  an  election  held  throughout  a 
parish  under  the  statute  In  question  Is  equal- 
ly binding  upon  any  ward  or  municipality 
within  such  parish  as  thongh  held  therein 
exclusively,  but  tliat  at  the  expiration  of 
the  year  contemplated  by  the  statute  such 
ward  or  ihuniclpallty  may  hold  a  local  elee- 
tiou  and  resubmit  the  question  to  Its  own 
voters. 

Considering  this  law  and  jurisprudence 
■with  reference  to  the  ground  of  defense 
Qrst  mentioned,  there  seems  to  us  to  be  no 
answer  to  the  proposition  that  the  police 
Jury,  plaintiffs  herein,  were  entirely  within 
the  statute  in  the  measures  adopted  by  them 
for  the  "prohibition  of  the  sale  of  Intoxicat- 
ing liquors"  within  the  parish  of  Avoyelles, 
since  the  authority  exercised  Is  conferred  in 
express  terms  and  has  been  expressly  rec- 
ognized by  this  court.  It  Is  true  tliat  the 
question  voted  on  might  with  equal  proprie- 
ty have  been  submitted  to  the  electors  of 
the  pariah  by  means  of  ballots  reading,  "For 
Granting  Licenses"  and  "Against  Granting 
Licenses,"  or  reading,  "For  Withholding  Li- 
censes" and  "Against  Withholding  Licenses," 
as  no  particular  form  of  ballot  is  prescribed, 
and  the  result,  so  far  as  concerns  the  obten- 
tion  of  the  views  of  the  majority  of  the  vot- 
ers, would  have  been  the  same.  The  form 
of  ballot  adopted  was,  however,  preferable, 
as  it  is  a  matter  of  conunon  information  that 
the  word  "prohibition,"  when  used  In  poll- 
tics  and  elections,  refers  to  the  use  of  intox- 
icating liquors.  Aside  from  this,  the  procla- 
mation calling  the  election  distinctly  an- 
nounced that  It  would  be  held  "to  take  the 
sense  of  the  regular  qualified  voters  of  the 
said  parish  of  Avoyelles  whether  or  not  In- 
toxicating liquors  sball  be  licensed  or  sold 
within  the  parish  after  January  1,  1901," 
etc.,  and  "tiiat  the  form  of  ballot  sball  be, 
•For  l*rohIbitlon'  for  those  favoring  the  pro- 
hibition of  the  sale  of  intoxicating  liquors, 
nnd  'Against  Prohibition'  for  those  favor- 
ing liceuslug  the  sale  of  Intoxicating  liq- 
uors." 

The  other  ground  of  defense  set  up  Is 
equally  untenable.  The  law  gives  to  the 
police  Juries  "exclusive  power  to  make  such 
rules  and  regulations,"  etc.,  as  "a  majority 
of  the  legal  voters,"  etc.,  may  determine  by 
ballot,  with  the  limitation  that  Sections 
shall  not  be  held  more  than  once  a  year. 
In  this  case  the  regulation  was  that  the  sale 
of  Intoxicating  liquors  should  be  prohibited 
after  January  1,  1901.  It  Is  too  well  settled 
to  admit  of  discission  that  laws  may  be  en- 
acted in  the  present  to  take  effect  In  the  fa- 

2oso.-«a 


ture.  State  r.  Recorder,  48  La.  Ann.  1384, 
20  South.  895;  State  v.  Mayor,  etc.,  of  City 
of  New  Orleans,  51  La.  Ann.  919,  24  South. 
620;  State  v.  Britten,  52  La.  Ann.  94.  20 
South.  753;  Lloyd  v.  Hamilton.  62  La.  Ann. 
861,  27  South.  275;  Peek  v.  Board  (Mich.) 
47  N.  W.  37,  10  L.  B.  A.  72.  And  the  or- 
dinance adopted  by  the  defendants,  the  ex- 
ecntlon  of  which  Is  here  enjoined,  was  so 
intended;  that  is  to  say,  it  was  adopted  In 
1900  to  take  effect  in  April,  1901.  AUenUon 
is  called  to  the  fact  that  in  Police  Jury  of 
De  Soto  Parish  v.  Town  of  Mansfield,  49 
La.  Ann.  796,  21  South.  598,  it  was  held  that 
the  defendant  town  was  at  liberty  to  hold 
an  election,  as  to  local  option,  upon  the  ex- 
piration of  12  months  from  the  date  of  the 
election  which  had  been  held  und^  the  au- 
thorlty  of  the  police  Jury  of  the  parish;  but 
that  was  because  the  regulaticm  adopted  at 
the  election  last  mentioned  took  effect  at 
once,  and  there  was  no  attempt  on  the  part 
of  the  town  to  Interfere  with  its  operation 
during  the  year  following  that  date.  In  the 
Instant  case,  however,  the  defendants  held 
their  election  within  four  months  after  the 
parish  election,  In  which  they  had  partici- 
pated; and  they  now  demand  that  the  reg- 
ulations adopted  by  them  shall  take  effect 
wlthlD  four  months  after  the  taking  ^ect 
of  the  regulations  adopted  by  the  parish. 

It  may  be  remarked.  In  conclusion,  that 
the  record  and  the  able  argument  of  the 
plaintiffs'  counsel  furnish  an  excellent  reason 
for  the  action  of  the  plaintiffs.  In  fixing  Jan- 
uary 1,  190J,  as  the  date  at  which  the  pro- 
posed parish  regulation  should  take  effect, 
in  this:  that  the  plaintiffs  and  the  state  bad 
already  Issued,  and  had  been  paid  for,  liq- 
uor Itcenses  for  the  year  1900,  and,  even  aa- 
sumtng  that  such  licenses  could,  and  In  the 
case  of  the  state  would,  have  been  with- 
drawn, much  inconvenience  and  injustice 
must  necessarily  have  resulted.  It  may  also 
be  said  that  In  most  cases,  and  particularly 
in  large  parishes  or  cities,  it  would  be  cer- 
tainly difficult.  If  not  Impossible,  to  enforce 
a  regulation  submitted  for  adoption  imder 
the  law  which  we  are  considering  from  the 
date  of  the  election  at  which  it  may  have 
been  acted  uixtn.  for  the  reason  that  the  re- 
sult of  such  action  cannot  be  known  until 
the  returns  of  the  election  have  been  com* 
piled,  a  process  which  sometimes  Involves 
considerable  delay.   Judgment  affirmed. 


PEARSON  V.  ADAMS  et  al. 
(Supreme  Court  of  Alabama.    April  11,  1901.) 
EJECTMENT  —  PAROL    BVIDBNCB  —  ADVERSE 
POSSESSION  —  RIOHTS  OF  TRESPASSER  —  IN- 
STRUCTIONS-ASSIGNMENT OF  ERRORS. 
1.  In  an  action  of  ejectment,  where  it  is 
shown  that  the  defendant  claimed  under  a 
deed  which  described  the  property  conveyed 
thereia  as  "one  lot  on  Green  street,  la  said 
Alexander  City,  about  twenty-three  feet  front, 
and  runs  back  thirty-six  feet,  and  adjoins  the 
brick  store  of  Clayton  Adams,"  It  is  competwt 
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for  the  defendant  to  Introduce  parol  ertdoiQe 
tending  to  show  that  the  deseiiption  In  sold 
deed  covered  and  conr^ed  the  lands  sued  for; 
that  there  was  never  but  one  brick  store  on 
Green  street,  in  Alexander  City,  known  as 
"Crayton's  Drug  Store,"  and  it  was  on  the  east 
side  of  said  street;  that  there  was  never  any 
other  lot  on  Green  street,  fronting  it  and  ad- 

i Dining  Orayton  Adams'  drug  store,  running 
lack  30  feet,  and  owned  by  Crayton  Adams, 
than  the  one  mentioned  in  the  deed.  And 
after  Uie  Introdnctioa  of  such  evidence,  making 
certain  the  description  of  the  landa  embraced 
in  said  deed,  such  deed  Is  admiseible  in  evi- 
dence. 

2.  Tn  an  action  of  ejectment  to  recover  a  lot 
which  adjoiaed  two  storehouses  conveyed  to 
the  plaintiff-  by  the  same  inatrumeat  under 
which  she  claimed  title  to  the  tot  loed  fiv,  and 
was  between  aaid  Btorehonaea  cosTcyed  to  the 

Slalntiff  and  another  atorehoose  owned  by  the 
efeadant,  the  plaintiff  eet  up  title  by  muid- 
ments,  and  the  defendant  relied  upon  alleged 
adverse  posseirton  for  a  period  of  10  years. 
The  testimony  for  the  plaintiff,  irtio  was  a 
married  woman,  showed  that  she  took  posses- 
sion of  the  two  storehouses  conveyed  in  said 
deed  by  and  through  her  husband,  who  acted 
as  her  agent;  and.  it  the  plaintiff  ev^  had 
possession  of  any  part  of  the  lot  sued  for,  it 
was  held  by  and  through  her  said  husband,  aa 
her  agent,  who  had  full  power  to  act  for  her 
and  represent  her  in  regard  to  said  property. 
Held,  that  the  testimony  of  the  witness  to  the 
effect  that  several  months  before  the  institu- 
tion of  the  suit,  while  he  was  in  conversation 
with  the  plaintiff's  husband  ia  the  storehouse 
adjoining  the  lot  sued  tor,  which  was  ocenpied 
by  said  husband  at  the  time,  and  upon  the 
witness  offering  to  buy  said  property,  the  hus- 
band of  the  plaintiff  stated  that  said  storehouse 
just  aboat  covered  the  lot  they  were  situated 
on,  and  that  othw  parties  owned  the  raeant 
lot  between  said  store  and  the  store  of  the 
defendant,  and  the  testimony  of  another  wit- 
ness to  the  effect  that  the  plaintiff  offered  to 
buy  said  vacant  lot  sued  for,  are  admissible  tn 
evidence.  Tbe  plaintiff  having  averred  posses- 
sion on^  of  her  husband  as  agent,  his  declara- 
tion disclaiming  possession  or  the  ri^t  of  poa- 
session  to  the  lot  sued  for  was  evidence  acsinat 
her  in  the  Issue  on  trial. 

3.  Ia  such  a  case  the  testimony  of  the  plain- 
tiff's husband,  seeking  to  explain  why  he  made 
snch  statement,  and  to  give  reasons  why  he  did 
not  consider  that  the  plaintiff  owned  said  lot,  ia 
incompetent  and  inadmissible. 

4.  where  a  general  exception  Is  reserved  to 
the  refusal  of  the  court  to  give  several  in- 
structions reqaeated  collectively,  snch  excep- 
tion cannot  be  sustained  nnleas*all  of  the  char- 
ges requested  ought  to  have  been  ^ven;  and 
where  two  or  more  instructiona  are  written  on 
one  sheet  of  paper,  and,  being  presented  to  the 
Judge,  ite  writes  on  the  margm  of  the  paper 
only  the  one  word  "Befnsed,"  dgning  his  name 
thereto,  the  refusal  Is  to  the  charges  coUectlve- 
ty,  and  not  to  each  separately,  and  an  excep- 
tion to  this  refusal  will  not  be  sustained  un- 
less all  the  charges  should  have  been  given. 

6.  One  who  enters  upon  lands  as  a  trespass- 
er, and  asserts  a  claim  of  ownership  thereto, 
may  have  such  adverse  possession  of  the  prop- 
erty as  may -be  tacked  to  a  succeeding  posses 
ion  in  privity  and  ripen  into  title. 

6.  In  an  action  of  ejectment,  where  the  plain- 
tiff  seta  op  title  by  muniments,  and  the  defend- 
ant claims  title  by  adverse  possession,  a  charge 
which  instructs  the  jury  ttiet.  If  they  believe 
that  the  land  sued  for  was  conveyed  in  several 
instruments  under  which  the  plaintiff  claims, 
the  plaintiff  is  entitied  to  recover,  is  properly 
tefosed.  in  that  it  ignores  the  claim  of  adverse 
poneanon  set  np  by  the  defendant. 

7.  Charsea  to  the  jury  which  single  ont  and 
^ve  nndne  prominence  to  a  aini^e  part  «t  tha 
evidence  are  properly  refused. 


S.  Abstract  and  ucmMntntlTe  chaises  an 

properly  refused. 

0.  When  the  mlings  of  the  trial  court  that 
are  assigned  as  error  are  not  dlscossed  by  comi- 
sel  for  appellant  in  brief  or  argument,  it  will  be 
presumed  that  said  BBsignments  are  waived, 
and  such  raltBn  will  not  be  considered  by  this 
court  on  appeal;  and  the  statement  In  a  brief 
of  appellant  s  counsel  tiiat  *^t  is  insisted  that 
charges  9,  10;  and  11  should  have  been  given" 
ia  not  sufficient  to  save  the  appellant  from  the 
imputation  of  liaving  waivea  the  aasignmenta 
of  error  based  upon  the  refusal  of  the  court  to 
give  said  charges. 

10.  In  an  action  of  ejectment,  where  the  plain- 
tiff aets  up  titie  by  muniments,  and  the  defend- 
ant claims  title  under  adverse  possession,  a 
charge  which  inatructs  the  jury  that,  if  at  the 
time  of  the  execution  of  the  deed  to  tiw  i^fn- 
tiff  the  defendant  was  in  adverse  possesadon  of 
tile  lands  aned  for,  such  deed  was  void  as  to 
the  defendant,  and  would  not  affect  her  right 
of  possession  of  the  lands  involved  in  the  suit, 
asserts  a  correct  propositira,  and  is  property 
given  at  tiie  reqaest  of  the  defendant 

11.  lu  such  a  case  a  charge  is  free  from  ei^ 
ror  and  properly  given  at  the  request  of  tiie 
defendant  which  Instructs  the  jury  that  "a 

f tarty  may  t>e  in  possession  of  property,  hold- 
Qg  the  same  adversely,  althou^  tiie  same  may 
not  be  inclosed  nor  have  any  other  improve- 
ment on  the  same." 

12.  In  such  a  case  a  dnrge  which  Instrueta 
the  jnry  that  if  the  plaintiff  was  usiaff  any 
part  of  the  land,  believing  that  it  bdoaged  to 
the  defendant,  and  that  the  plaintifl  did  not 
claim  the  land,  then  snch  use  or  possession 
would  not  be  adverse,  and  would  not  affect  the 
ri^t  of  possession  of  the  tefendant,  is  free 
from  error,  and  properly  gtven  at  the  request 
of  the  defendant. 

Api>e8l  from  circolt  conrt,  Tallapoon 
county;  N.  D.  Denson,  Judge. 

Action  by  Emma  BC.  Pe«r8on  against  Eu- 
genia B.  Adams  and  etliers.  Jndgmoit  for 
plaintiff.  Def»idantB  appeaL  Affirmed. 

The  SQtt  waa  d^nded  by  Mrs.  Bhjgeain 
B.  Adams.  The  property  sued  for  was  de- 
scribed In  the  complaint  as  follows:  "All 
that  part  of  the  lot  In  Alexando:  City  be- 
ginning at  the  northwest  comer  of  plaintiff, 
two  Btof»ooms,  running  northerly,  along 
Green  street,  22%  feet,  to  Crayton  Adams* 
drug  etare;  thence  easteriy.  paralld  to  the 
said  two  storerooms,  66  feet;  thence  south- 
erly, and  paralld  with  the  east  side  of  said 
2  atorerooms,  78%  'eet,  to  North  Railroad 
street;  thence  westerly,  along  said  street,  8 
feet;  thence  northerly,  along  the  east  side 
of  plaintiff's  said  two  storerooms,  56  feet; 
thence  westerly,  and  parallel  with  the  back 
ends  of  plaintiff's  said  2  rooms,  47  feet,  to 
starting  point;  It  being  part  of  the  lot  con- 
veyed by  8.  P.  Adams,  Sr.,  and  wife,  Mary 
O.  Adams,  to  S.  P.  Adams  and  Co.,  lying  and 
being  situate  in  said  Al^ander  City,  In 
Tallapoosa  cotmty,  Alabama."  The  defend- 
ant pleaded  the  general  Issue,  and,  by  special 
plea,  that  she  bad  been  in  adverse  ixwsesslon 
of  the  land  sued  for  for  more  than  10  years 
before  the  comm^cement  of  the  salt.  The 
plaintiff  claimed  titie  by  muniments,  and  in- 
troduced In  evidence  aeveral  conveyances,  as 
foUvws:  a)  A  deed  dated  Oetober  6,  1877. 
from  8.  P.  Adams  and  wife  to  8.  P.  Adams 
&  Com  a  firm  composed  o(  8.  P.  Adasu  and 
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J.  B.  Trimble.  In  this  deed  the  property 
conveyed  was  described  as  f<^ow8:  "Two 
lots  and  storehouses,  one  brick  and  one  frame 
building,  now  occupied  by  S.  P.  Adorns  & 
Oompany,  fronting  the  S.  4;  M.  B.  B.,  flfty- 
flre  feet,  and  nmnlng  back  seventy-fiTe  C«et 
to  the  drug  store;  being  bounded  on  the 
north  by  Orayton  Adams'  drug-store  build- 
ing, east  by  S.  P.  Adams  garden  lot,  on  the 
south  by  public  road,  on  the  west  by  the 
street  crossing  railroad;  situated  and  being 
in  Alexander  City."  (2)  A  mortgage  dated 
March  13,  1878,  made  by  S.  P.  Adams  &  Go. 
to  W.  B.  SbleldB  &  Co.  to  secure  the  pay- 
ment of  a  certain  ^eclfied  sum  of  money. 
In  this  mortgage  the  property  conveyed  was 
described  as  follows:  "Also,  a  certain  lot 
upon  whlcb  is  situated  two  stores,  one  frame 
and  one  brick  building,  in  which  the  firm  of 
S.  F.  Adams  &  Company  are  at  present  do- 
ing business,  adjoining  a  certain  tract  con- 
taining twenty  acres,  more  or  leaa,  upon 
which  the  residence  of  8.  P.  Adams  is  sit- 
uated,  and  adjoining  Crayton  Adams'  drag 
store,  all  of  said  property  owned  by  S.  P. 
Adams  &  Company,  lying  and  being  In  the 
state  of  Alabama,  county  of  Tallapoosa." 
This  mortgage  was  transferred  by  the  mort- 
gagors named  tb^eln  to  Crayton  &  Harwell 
on  December  30. 1879.  (3)  A  deed  dated  Jaa* 
uary  23.  1880,  from  S.  P.  Adams  &  Co.  to 
Crayton  &  Harwell,  conveying  the  property, 
which  was  described  in  the  same  manner  as 
that  conveyed  In  the  mortgage  from  S.  P. 
Adams  ft  Go.  mentioned  above.  (4)  A  bond 
for  title  made  by  Crayton  St  Harwell  to  the 
plaintiff,  Emma  M.  Pearson,  dated  November 
12,  1887,  In  which  Crayton  A.  HarweU  bind 
themselves,  upon  the  payment  to  them  of  a 
certain  sum  of  money  by  Emma  M.  Pearson^ 
to  make  to  her  "good  and  sufficient  warranty 
title  to  the  storehouses  and  lots  in  Alexander 
City,  Alabama,  formerly  known  as  the  'S.  P. 
Adams  &  Company  property,'  and  now  oc- 
cupied by  Parker,  Gowlea  &  Company."  (5) 
A  deed  from  Crayton  &  Harwell  to  Emma 
M.  Pearson  dated  November  10.  1888,  In 
which  they  conveyed,  upon  a  recited  consid- 
eration, pr<^rty  which  was  described  there- 
in as  follows:  "A  certain  lot  upon  which  ti 
situated  two  storehouses,  one  frame  and  on* 
brick  building,  in  Alexander  City,  Alabama; 
said  honses  now  occupied  by  H.  W.  Pearson, 
and  bounded  on  the  south  and  west  by  the 
public  street,  and  on  the  north  and  east  by 
property  of  the  estate  of  Crayton  Adams,  d^ 
ceased,  and  S.  P.  Adams.  Said  lot  being  In 
the  southwest  qnartor  of  section  27,  town- 
ship 23,  range  2i,  situated,  lying,  and  b^g 
tn  the  conmfy  of  Tallapoosa  and  state  ol 
Alabama." 

The  defendant  offered  evidence  tending  to 
show  that  Crayton  Adams,  her  husband,  pur- 
chased a  certain  lot  from  his  father,  S.  P. 
Adams,  in  the  year  1874,  and  that  S.  P. 
Adams  then  placed  him  in  possession  of  said 
lot,  but  that  no  deed  was  executed  thereto 
taj  S.  F.  Adams  to  Orayton  Adaoui;  tbat  said 


lot  BO  purchased  by  Oraytcm  Adams  eofr- 
braced  the  lands  sued  for  in  the  present 
suit;  that,  upon  a  part  of  the  lot  so  pnr- 
ehased  from  8.  P.  Adams,  Crayton  Adams 
erected  a  brick  store  In  the  year  1S74,  but 
that  the  balance  of  the  lot,  which  is  the  one 
sued  for  in  the  preseat  action,  remained 
without  any  building  on  it  nntll  1877,  at 
which  time  Orayton  Adams  erected  a  buikl- 
tng  thereon;  ttiat  the  house  so  erected  by 
Crayton  Adams  remained  in  his  possession 
until  his  death,  which  occurred  In  Jime, 
168C,  and  aftra  his  decttb  the  defoidant  re- 
tained the  possessltm  of  said  house  until 
1887,  when  tt  was  moved  off  the  lot,  and  the 
defendant  erected  a  fence  on  the  front  of 
said  lot  next  to  Green  street;  that  thto 
f«Ke  extended  along  Green  street  from  the 
brick  store  formerly  occupied  by.  Crayton 
Adams  to  ttie  More  owned  by  the  plaintiff, 
Urs.  Pearson.  It  was  shown  that  the  lot 
sued  for  was  a  vacant  lot  lying  between  the 
brick  store  formerly  owned  by  Crayton 
Adams  and  the  store  owned  by  the  plaintiff. 
The  evidence  for  the  plaintiff  further  tended 
to  show  that  she  retained  the  posseseiw  of 
said  lot  from  the  time  of  her  husband's 
death  up  to  the  time  of  the  iustltatkm  of  the 
present  salt,  and  that  during  said  time  she 
exercised  acts  of  ownership  over  it,  dalniK 
Ing  tt  as  hv  property,  and  paid  the  taxes  on 
tt  The  defendant  offered  to  Introduce  la 
evidence  a  deed  from  her  husband,  Crayton 
Adams,  to  her,  dated  January  6.  1886,  In 
which  said  Crayton  Adams  convened  to  tbe 
defendant  several  traets  of  land,  and  also  a 
lot  which  was  described  as  follows:  "Also 
one  lot  on  Green,  street  In  said  Alexander 
City,  of  about  23  feet  front  and  runs  back 
thtrty-slx  feet  and  adjoins  the  drug  store 
of  Crayton  Adams."  The  i^lntlS  objected 
to  the  Introduction  of  this  deed  in  evidence 
t^on  the  ground  that  it  did  not  d^crlbe  the 
lands  involved  in  the  suit  In  this  connec- 
tion the  d^endant  Introduced  parol  evi- 
dence, the  tendency  of  which  is  described 
in  the  first  paragraph  of  the  opinion.  After 
the  introduction  oi  this  parol  testimony  the 
court  admitted  the  deed  from  Orayton  Adam» 
to  the  defendants  to  be  Introduced  In  evi- 
dence, and  to  this  ruling  the  plaintiff  dulj 
excepted.  The  other  facts  of  the  case  nec- 
essary to  an  understanding  of  the  decision 
on  the  present  appeal  are  sufficiently  stated 
in  Hie  opinion.  The  plaintiff's  method  of  re- 
questing the  court  to  give  written  charges  Is 
also  described  In  tbe  opinion.  Among  the 
charges  so  requested,  and  to  the  refusal  to 
give  each  of  which  tbe  plaintiff  separately 
fficcepted,  were  the  following:  "(1)  If  tha 
Jozy  brieve  from  the  testimony  that  there 
was  no  sale,  nor  contract  of  sale,  of  the  land 
in  queetlou  on  the  part  of  S.  P.  Adams  to 
Crayton  Adams,  then.  If  Crayton  Adams 
entered  into  the  possession  of  said  land,  or 
any  part  thereof,  such  possession,  under  ttas 
evidence  In  this  case,  was  either  i>ermtssivs 
or  tbat  o<  a  trespasser.  ^)  If  tbe  Jucy  b»- 
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Uere  from  the  eTldence  that  Crayton  Adams 
entered  Into  the  possession  ot  the  lands  sned 
for.  and  pOBaeeslon  of  wbicb  Is  not  disclaim- 
ed, or  any  part  thereof,  as  a  trespasser,  and 
that  be  died  before  ten  years  bad  elapsed 
Immediately  after,  It  makes  no  difference 
what  the  character  of  his  possession  was,  it 
could  not  be  added  to  a  lat^  possession  of 
bis  wife  to  make  ont  the  statutory  period 
of  ten  years  required  to  establish  title  by 
adverse  possession.  (4)  If  the  jury  believe 
the  evidence,  they  must  find  for  the  plain- 
tiff." "(13)  If  the  jury  believe  from  the  evi- 
dence that  the  land  sued  for,  adjoining  and 
north  of  the  Pearson  stores  and  the  store 
occupied  by  Mrs.  Whatley,  was  conveyed  by 
the  deed  from  S.  P.  Adams  and  wife  to  S.  P. 
Adams  &  Co.,  and  that  S,  P.  Adams  A  Co. 
went  Into  the  possession  of  tbe  same  uoder 
said  deed,  and  that  thereafter  said  Adams  & 
Co.  conveyed  the  property  to  Crayton  and 
Harwell  by  a  valid  deed,  which  was  deliv- 
ered to  Graytmi  and  Harwell  at  the  time  of 
Its  execution,  In  1878,  and  that  Crayton  and 
Harwell  In  1888,  by  valid  deed,  conveyed  the 
property  to  Emma  M.  Pearson,  she  Is  enti- 
tled to  recover  in  this  suit,  and  your  verdict 
should  be  for  her  for  said  land."  *'(15)  If 
the  deed  made  by  Crayton  and  Harwell  to 
Emma  M.  Pearson  conveyed  to  her  any  por- 
tion of  the  land  sued  for,  and  not  disclaim- 
ed by  defendant,  your  verdict  should  be  for 
the  plaintiff."  "(17)  If  the  jury  believe  from 
the  evidence  that  tbe  house  built  by  Cray- 
ton  Adams  was  erected  In  1881,  and  not  In 
1877,  they  may  look  to  this  circumstance,  hi 
connection  with  the  othor  evidence,  In 
weighing  the  testimony  of  those  witnesses 
who  testified  that  tbe  house  was  built  In 
1877."  "(19)  If  the  Jury  believe  from  the 
evidence  that  Crayton  Adams  went  Into  pos- 
session of  the  land  In  1881,  and  remained  in 
the  possession  until  the  year  1887,  and  it 
was  then  abandoned  until  1889,  and  pending 
thh  abandonment  left  no  indicia  or  mark  by 
which  it  was  indicated  that  the  possession 
was  still  In  defendant,  then  such  abandon- 
ment was  a  break  In  the  continuity,  and  the 
plaintiff  would  be  entitled  to  a  verdict  at  the 
bands  of  the  jury.  (20)  If  tbe  jury  believe 
all  the  evidence  In  this  case,  they  will  find 
for  tbe  plaintiff  for  the  lands  sued,  except 
the  8  feet  covered  by  the  Whatley  house." 
The  court,  at  tbe  request  of  the  defendant, 
gave  to  the  jury  the  following  written  char- 
ges, to  the  giving  of  each  of  which  tbe  plain- 
tiff separately  excepted:  "(1)  If  at  tbe  time 
of  the  execution  of  the  deed  from  Crayton 
and  Harwell  to  Emma  Pearson  on  the  lOtb 
day  of  November,  1888.  Hie  defendant  Mra 
Adams  was  In  the  adverse  posse8al(Hi  of  tbe 
lands  sued  tor,  then  that  deed  was  void  as 
to  Mrs.  Adams,  and  would  not  affect  her 
right  or  possesion  In  the  land."  "(c)  A  party 
may  be  In  possession  of  property,  holding  the 
same  adversely,  although  the  same  may  not 
be  Inclosed,  n<Hr  have  any  other  Improvement 
oa  the  aamft**   "(6)  If  Feerson  was  using 


any  part  of  the  land,  bdlevlug  that  the  land 
belonged  to  Mrs.  Adams,  and  that  he  did  not 
claim  the  land,  then  his  use  or  pos8eask>n  of 
the  land  would  not  be  adverse,  and  would 
not  affect  the  right  or  possession  of  the  de- 
fendant Mrs.  Adams." 

W.  W.  Pearson  and  Oarrott  As  Laokey.  tor 
app^ants.  Thos.  L.  Bulgo:  and  SarreU  & 
Sarrell,  for  appellee. 

McCLELXiAN,  O.  J.  It  was  competent  for 
the  defendants,  by  way  of  making  certain 
the  description  of  subject-matter  embraced 
in  the  deed  executed  by  Crayton  Adams  to 
Eugenia  B.  Adams  on  June  6,  1S8B  (tbe  de- 
seiiptlon  therein  being  tbls:  "One  lot  on 
Oreen  street,  in  said  Alexander  City,  about 
23  feet  front,  and  runs  bade  thlrty-slx  feet, 
and  adjoins  Uie  drug  store  of  Oayton  Ad- 
ams"), to  Introduce  "parol  evidence  tending 
to  show  that  the  deed  did  cover  and  conv^ 
the  land  sued  for  In  this  suit,  and  that  there 
was  never  but  one  drug  store  on  Oreen 
street  known  as  'Crayton  Adams'  Dmg 
Stor^'  and  It  was  oa  the  east  side  of  said 
street,  and  that  there  was  vera  any  other 
lot  on  Oreen  street,  fronting  said  street,  and 
adjoining  Crayton  Adams*  drug  atase,  and 
running  back  ^rty-slx  feet,  and  owned  by 
Grayt(Hi  Adams,  than  the  one  ment3<med  In 
the  deed."  Clements  v.  Veaxee.  OS  Ala.  ZM; 
Humes  V.  Bernstein,  72  Ala.  646;  Bobtnaon 
V.  Allison,  100  Ala.  409.  19  Sontli.  83T. 

The  case  turned  In  the  trial  court  upon  Qt» 
question  of  adverse  possession  for  10  years. 
Plaintiff  set  up  title  by  munlm^ta.  D^end- 
ants  relied  upon  tiielr  allied  adverse  pos- 
session for  the  period  necessary  to  bar  plain- 
tiffs  action  and  destroy  her  title,  and  plain- 
tiff replied  that  she,  and  not  defendants,  had 
all  along  been  in  possession.  The  lot  ad- 
joined two  storebotwes  conveyed  to  plaintiff 
by  tbe  same  instrument  under  which  she 
claims  title  to  tbe  lot.  Mrs.  Adnms,  the  ben- 
eficial defendant,  tesUfled  that  sbe  took  pos- 
session of  the  entire  lot,  and  ttiat  it  was  the 
lot  between  the  drug  store  and  the  stores 
of  plaintiff  r^erred  to  above.  *The  evi- 
dence showed,  without  contronmsy,"  to  quote 
from  the  blU  of  exceptions,  "that  W.  H.  Pear^ 
son,  the  husband  of  tiie  plaintiff,  as  plain- 
tiff's agent  wait  into  possesskm  of  the  two 
stores  mentioned  in  her  deed  offered  In  evl- 
deuce,  and  that  plaintiff  never  had  the  ac- 
tual possesion,  except  in  tbat  way,  and 
that  her  husband,  H.  W.  Pearson,  was  ber 
agent  in  the  managemmt  of  said  property; 
and  the  evidence  furthor  showed  that.  If 
plaintiff  ever  had  posseBsl(m  ot  any  of  tbe 
lot  sued  f<n*.  It  was  hdd  by  and  through 
ber  said  husband  as  her  agent,  and  that  h^ 
said  husband  bad  full  power  to  act  for  hw 
and  represent  bw  in  regard  to  said  property, 
and  that  said  H.  W.  Pearson  was  the  agent 
of  the  plaintiff  In  bringing  and  prosecuting 
this  suit"  On  this  state  of  case,  the  trial 
court  properly  received  the  testimmy  of  the 
witness  Grew  to  the  effect  that  aeverti 
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months  before  the  Institution  of  this  snlt  he 
was,  with  H.  W.  Pearson,  In  plalntlCTi 
storehouse,  adjoining  the  lot  sued  for,— said 
Pearson  occupying  the  stores  at  the  time,— 
and  was  talking  with  said  Pearson  about 
buying  said  store  property,  and  that  said 
Pearson  then  told  bim  that  plalntilTs  said 
storehouses  Just  about  covered  the  lot,  and 
that  other  parties  own  the  lot  between 
said  stores  and  the  Crayton  Adams  drug 
store.  This  declaration  of  H.  W.  Pearson 
was  competent,  in  view  of  plaintiff's  claim 
advanced  In  the  suit,  that  she  had  actual 
possession  of  this  lot,  throngh  or  by  her 
husband  as  her  agent,  under  claim  of  right 
and  title,  and  not  aa  tending  to  impeach 
her  title  directly,  but  as  going  to  rebut  the 
case  presented  by  her  as  to  such  possession. 
Having,  on  the  case  made,  possession  only 
by  her  husband  as  her  agent,  If  at  all,  the 
declaration  of  the  agent  disclaiming  posses- 
sion and  right  of  possession  was  evidence 
against  her  on  the  Inquiry  as  to  possession. 
Railway  Co.  v.  Hammond,  104  Ala.  191,  15 
South.  035;  Railroad  Co.  v.  Smith.  74  Ala.  206. 
And  the  testimony  of  the  witness  Sam  Ad- 
ams to  the  effect  that  H.  W.  Pearson  offer- 
ed to  buy  the  lot  sued  for  stands  upon  the 
same  footing.  These  facts,  going,  as  they 
did,  to  show  that  plaintiff  was  not  in  pos- 
pesslon  of  the  lot  and  did  not  claim  It  at 
the  time  of  H.  W.  Pearson's  conversations 
with  Crew  and  Adams,  respectively,  could 
not  have  been  weakened  in  their  effect  upon 
the  case  by  evidence  of  the  reasons  why  she 
was  not  then  In  possession  and  did  not  then 
claim  the  lot  The  competent  fact  was  the 
want  of  possession  and  claim  by  her,  and 
not  the  reasons  for  the  existence  of  that 
fact;  and  the  court  did  not  err  In  excluding 
the  proposed  testimony  of  H.  W.  Pearson, 
admitting  the  absence  of  such  possession 
and  claim,  and  to  the  effect  that  plaintiff's 
deed  was  not  then  at  hand,  and  that  he  had 
been  advised  that  she  did  not  own  this  lot 

The  plaintiff  made,  her  requests  for  In- 
structions In  the  court  below  in  volleys,  so 
to  speak.  She  asked  two  or  more  charges  In 
several  instances  at  the  same  time,  on  the 
same  piece  of  paper,  conjunctively  and  as 
a  whole;  and  her  request  was  refused  by  the 
court  as  an  entirety.  Thus,  as  to  charges 
numbered  1,  2,  and  3,  the  bill  of  exceptions 
states:  'These  three  charges  were  written 
on  one  and  the  same  sheet  of  paper,  and 
were  numbered,  with  a  space  left  between 
them,  but  were  not  torn  apart  or  separated. 
The  coUrt  refused  the  said  charges  In  this 
manner  by  writing  once  on  margin  of  the 
sheet  containing  them  the  word  'Refused,' 
and  signed,  'N.  D.  Denson,  Judge.' "  And  so 
it  was  with  charges  numbered  4,  5,  6,  7,  and 
6,  and  with  charges  9,  10,  and  11,  and  so, 
also,  with  charges  12  and  13,  and  again 
with  those  numbered  14,  15,  and  16,  and 
with  charges  17  and  IS.  The  charges  being 
ttana  asked  and  refused  collectively,  every 
one  In  each  of  the  leparate  aggregationg 


muat  be  sound,  else  It  cannot  be  a£Brmcd 
that  the  court  erred  In  refusing  any  of  them. 
Teague  v.  Llndsey,  106  Ala.  266,  17  South. 
53S.  In  the  first  lot,  charge  1  Is  abstract 
The  evidence  was  without  conflict  to  the 
effect  that  S.  P.  Adams  sold  the  lot  to  Gray- 
ton  Adams.  Moreover,  one  who  enters  as  a 
trespasser  may  have  such  adverse  possession 
as  may  be  tacked  to  a  succeeding  possession 
in  privity  and  ripen  Into  title.  So  that 
charge  3  of  this  lot  Is  also  bad.  The  second 
lot  contains  the  affirmative  charge  for  plain- 
tiff, and,  of  course,  was  properly  refused. 
Charge  13  would  have  authorized  a  recovery 
by  plaintiff  notwithstanding  the  Jury  found 
that  defendants  and  those  under  whom  they 
claim  had  had  adverse  possesion  for  10 
years  before  suit  brought  The  same  may 
be  said  of  charge  16  In  the  succeeding  in- 
stallment of  Instructions.  Charge  17  in  the 
last  lot  of  charges  requested  by  plaintiff  Is 
bad  tor  singling  out  and  giving  undue  prom- 
inence to  a  particular  part  of  the  evidence. 
Charges  19  and  20  are  the  only  ones  which 
were  requested  by  plaintiff  and  ruled  upon 
separately.  The  latter  is  an  affirmative 
charge,  and  was  properly  refnsed  because 
there  was  evidence  tending  to  show  adverse 
possession  in  defendants  for  10  years  before 
suit  brought  Charge  19  is  abstract  Tliere 
was  no  evidence  of  an  abandonment  of  pos- 
session by  defendants.  Whatever  posses- 
sion they  had  was  continuous  to  time  of 
suit  brought  Whether  each  of  the  charges 
9,  10,  and  11  requested  together  by  plaintiff 
asserts  a  sound  proposition  of  law,  we  need 
not  decide,  since  the  assignments  of  error 
based  on  their  refusal  are  not  supported  by 
argument  of  appellant's  counsel.  Of  these 
cbarges  it  Is  said  In  the  brief  for  appellant 
only,  "It  Is  insisted  that  charges  9, 10,  and  It 
should  have  been  given."  This  Is  not  suffi- 
cient to  save  appellant  from  the  Imputation 
of  having  waived  the  assignments.  And  the 
same  Is  true  of  many  of  the  other  charges 
and  sets  of  charges  refnsed  to  plaintiff  con- 
sidered above.  Ward  v.  Hood,  124  Ala.  670, 
27  South.  245;  Williams  v.  Spraglns,  102 
Ala.  424.  431.  15  South.  247;  Railroad  Co. 
V.  Morgan.  114  Ala.  449.  22  South.  20;  Henry 
v.  Hall.  106  Ala.  84.  100.  17  South.  187.  The 
charges  given  at  defendant's  Instance  are 
manifestly  unobjectionable.  Affirmed. 


MAXWELL  T.  STATE. 
(Supreme  Court  of  Alabama.   April  11,  1901.) 

HOMICIDE— EVIDBNCK-INSTRUCTIONS— 
SELF-DEFENSE. 
1,  On  a  trial  under  an  indictment  for  murder, 
where  circumstnnces  are  proven  tending  to 
show  dcfcDdnnt's  guilt,  and  there  is  evideace 
of  defendant's  flight  after  the  killing,  it  is  com- 
peteat  for  the  eherilT.  who  arrested  the  defend- 
ant next  day  after  the  homicide,  to  testify 
that  npoD  making  the  arrest,  he  found  a  pis- 
tol In  uie  poB8es!>lfin  of  the  defendant  In  nim 
coat  pocket;  such  piRtol  bdng  fully  identified 
ae  the  one  with  which  the  defendant  shot  the 
deceased. 
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2.  On  a  trial  nnder  an  indictment  for  mur- 
der, where  tbe  evidence  shows  that  the  killing 
occurred  In  a  house  occupied  by  the  defendant, 
after  a  witness  had  testified  that  the  defendant 
was  usiux  the  house  for  a  realdenca  and  gro- 
cery. It  is  competent  for  the  state,  on  crosa-ez- 
aminatlon  of  said  witness,  to  ask  him  "what 
kind  of  business  the  defendant  was  doing  in 
that  house,"  and  the  answer  of  tiie  witness  that 
"defendant  was  selling  cigars,  beer,  and  whis- 
kr"  is  also  admissible  in  eridence. 

S.  In  such  a  case  it  is  competent  to  ask 
such  witness  "what  the  defendant  was  doing 
behind  the  counter,"  in  the  house  where  the 
killing  occurred,  and  the  answer  of  such  wit* 
Dess  ^'that  he  was  putting  out  glasses  and  bot- 
tles of  beer"  is  admissible  in  eridence. 

4.  In  such  a  case  it  is  also  competent  to  ask 
■neb  witness,  on  cross-examination,  'if  the 
parties  were  pajlng  for  the  beer  and  whisky," 
and  his  answer  that  they  were  Is  admissible  in 
evidence. 

5.  In  such  a  case,  it  being  shown  that  the 
killing  occurred  on  Snnday  morning,  it  is  not 
competent  for  the  state  to  ask  a  witness,  who 
bad  testified  to  aeeing  the  defendant  present  at 
the  honse  the  Sunday  morning  of  the  killing, 
whether  or  not  he  saw  the  defendant  sell  beer 
and  whisky  on  said  Sunday  morning,  and  the 
testimony  of  witnesses  that  they  knew  of  the 
sale  of  whisky  by  the  defendant  on  said  Sun* 
day  morning  is  irrelevant  to  any  Issue  in  the 
case,  and  therefore  inadmissible. 

6.  On  a  trial  under  an  indictment  for  mur- 
der, where  the  defendant.  As  a  witn^  in  bis 
own  behalf,  had  testified  that  he  had  been  in- 
formed of  threats  made  by  the  deceased  against 
him,  that  he  had  been  at  the  place  where  the 
deceased  lived  but  a  short  time,  and  had  left, 
and  then  returned  a  few  days  before  the  kill- 
ing, it  is  competent  for  the  state  to  ask  the 
defendant,  on  cross-examination,  where  he 
«Bme  from  when  he  came  to  tbe  place  where 
the  hilling  occurred. 

7.  On  a  trial  under  an  indictment  for  mur- 
der, where  the  defendant's  evidence  tended  to 
show  that  the  deceased  made  threats  against 
the  defendant,  whic^  were  commanicated  to 
him,  ft  is  competent  for  the  state,  on  the  ex- 
amination of  one  of  the  witaesses  in  rebuttal, 
to  ask  him  whether  or  not  the  defendant  was 
a  resident  of  the  place  where  tbe  deceased 
lived  when  the  killing  occarred;  such  evidence 
having  a  tendency  to  show  that  there  was  no 
motive  in  the  deceased  making  the  threats 
against  the  defendant. 

S.  On  a  trial  under  an  Indictment  for  mur- 
der, where  the  defendant  bad  already  proven 
tittit  the  deceased  was  a  dangerous,  blood- 
thirsty man  when  drinking,  there  Is  no  error 
in  refusing  to  allow  him  subsequently  to  make 
additional  proof  of  such  fact:  the  question  of 
his  being  such  a  man  not  being  disputed. 

9.  One  wbo  is  the  aggressor  or  who  is  at 
fault  in  bringing  on  the  difficulty  with  another 
in  bis  own  house  cannot,  after  slaying  his  ad- 
versary, claim  in  self-defense  that  he  was  nn- 
der  no  duty  to  retreat  from  his  castle;  and 
therefore  a  charge  is  properly  refused  which 
instructs  the  jury  that  'if  the  defendant  had 
the  house  rented,  and  occupying  it  as  his  store, 
at  the  time  of  the  killing  of  the  deceased,  this 
Is  regarded  as  much  the  domicile  and  castle  of 
the  defendant  as  though  the  defendant  owned 
the  house  absolutely;  and,  If  the  defendant 
was  assaulted  in  this  house,  be  did  not  have 
to  retreat,  for  the  defendant  bad  the  protection 
of  his  house  to  excuse  him  from  flying;  and  the 
law  does  not  require  him  to  fly  from  his  house, 
and  ^ve  up  the  protection  of  his  house  to  bis 
adversary  by  Sight,"— said  charge  ignoring  the 
Question  is  to  whether  the  defendant  was  at 
fault  in  brinj^og  on  the  difficulty. 

Appeal  from  circuit  court.  Bibb  county; 
John  Moon^  Jndga. 


John  Maxwell  was  convicted  of  mnr^ec, 
and  ai^>eBls.  Reversed. 

Tlie  evidence  for  the  state  tended  to  show 
that  between  8  and  9  o'dodc  Sonday  morn- 
ing on  November  26,  IS&Q,  John  Maxwdl  kill- 
ed Pat  Finn<Hi  by  shooting  him  with  a  pistol; 
that  the  shooting  occurred  in  Maxwell's 
store;  that  Just  before  the  killing,  Finnon, 
the  deceased,  one  McMabon  and  the  defend- 
ant were  boxing  with  each  other,  and  after 
they  finished  boxing  FInnon  was  standing  on 
tbe  right  of  Ihlaxwell,  and  told  two  or  three 
people  who  were  In  said  store  that  he  could 
Whip  both  McMahon  and  the  defendant  and 
braced  about  what  a  good  man  he  was; 
that  he  then  turned  to  a  keg  In  said  store 
upon  wblch  there  was  lying  a  pistol,  and  that 
thereupon  the  defendant  Ktaxwell  picked  up 
the  ptetol  and  told  him  to  stand  back,  at  the 
same  time  firing  said  [^stol  at  FInnon,  inflict- 
ing wounds  from  which  be  died;  that  at  the 
time  of  tbe  difficulty,  FInnon  was  under  tbe 
influence  of  whisky,  McMabon  was  drinking 
and  the  defendant  had  been  drinking.  It 
was  further  shown  by  tbe  evidence  that  the 
house  where  tbe  killing  occarred  contained 
two  rooms,  the  larger  room  being  used  by  tht 
defendant  Maxwell  aa  a  store  and  the  smaller 
room  used  by  him  as  a  sleeping  room.  The 
evidence  for  the  state  farther  tended  to  show 
that  after  tbe  defradant  shot  the  deceased, 
he  left  tbe  store  and  was  arrested  next  day 
by  tbe  sberlfF  of  tbe  county,  Robert  Vance 
between  Blocton  and  CentrevIUe,  the  shoot 
ing  having  occurred  at  a  small  town  a  sho^ 
distance  from  Blocton. 

The  evidence  for  tbe  defendant'  tended  tc 
show  that  on  tbe  morning  of  the  kllUng,  aft- 
er tbe  deceased,  McMabon  and  the  defendant 
had  been  boxing,  tbe  defendant  proposed  ti 
close  up  the  store  and  go  to  town  and  walked 
back  to  a  keg  where  his  pistol  was  lying  and 
picked  it  up;  that  thereupon  FInnon  vralked 
up  to  tbe  defendant  and  cursed  him,  and  de- 
manded that  be  give  him  tbe  pistol,  telling 
him  that  if  he  did  not,  he  would  "cut  his 
heart  ont";  that  FInnon  then  ran  Us  hand 
in  bis  inside  coat  pocket,  where  tbe  defend- 
ant had  seen  ^Im  put  a  large  dirk  t>efore  the 
boxing  began,  and  that  while  FInnon  was  so 
reaching  In  bis  pocket,  the  defendant  fired 
and  killed  him;  tliat  the  deceased  was  drink- 
ing at  the  time;  and  there  was  evidence  in- 
troduced which  showed  that  tbe  deceased 
was  a  dangerous,  blood-thirsty  man  when  he 
was  drinking.  Tbe  defendant  introduced 
further  evidence  tending  to  show  that  tbe 
deceased  liad  made  a  number  of  threats  to  kill 
tbe  defendant,  all  of  which  had  been  com- 
municated to  tbe  defendant  before  tbe  killing: 
that  about  15  minutes  before  the  dlBlculty 
which  resulted  in  the  killing,  the  deceased 
was  seen  with  a  large  dirk  in  bis  band,  and 
that  be  said  that  he  was  going  to  kill  the 
defendant,  and  then  put  the  dirk  in  his  In- 
side pocket  It  was  further  abown  that  the 
bouse  where  the  shooting  occarred  was  oocd- 
pied  by  the  defendant,  wbo  nsed  a  large 
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room  lor  the  store  and  the  small  room  for 
Uc  sleeping  apartment 

Dnrtof  the  examination  at  Robert  Vance 
ai  a.  -wltnett  for  the  Btat^  and  after  he  had 
tattfled  that  he  ma  the  sheriff  of  Bibb  coun- 
ty, and  bad  arrested  the  defendant  the  day 
after  the  killing,  and  that  iqion  arresthig  blm 
be  had  taken  a  platoi  from  the  defendant, 
which  j^Btol  ba  identlfled  aa  being  the  one 
offered  hi  erldence,  the  solicitor  thai  asked 
said  witness:  "Where  he  got  the  plated 
from?"  The  defendant  objected  to  this  ques- 
tion, because  tt  called  for  illegal,  irreleTant 
and  incompetent  evidence.  The  court  over- 
mled  the  objection,  and  the  defendant  doiy 
excepted.  The  witness  ttien  answered  that 
he  got  the  pistol  from  the  defendant?*  Inside 
coat  pocket. 

M.  B.  Sims  was  introduced  as  a  witness 
for  the  defendant,  and  dvilng  his  examina- 
tion he  testified  tbat  the  house  in  which  the 
shooting  occurred  "waa  used  as  a  dwelling 
house  and  grocery."  The  solicitor  ^ea  ask- 
ed the  following  question:  "What  kind  of 
btuiness  was  the  defendant  doing  in  that 
house?"  The  defendant  objected  to  this  que»- 
lion,  upon  the  ground  tbat  it  called  for  imma- 
terial. irreleTant  and  Illegal  evidence.  The 
court  OTemded  the  ol^ectlon,  and  the  defend* 
ant  duly  excepted.  The  witnesa  then  an- 
swered: "That  the  defendant  waa  selling  ci- 
gars, beer  and  whltd^r."  The  dtfendant  mov- 
ed to  ezdnde  this  answer  upon  the  ground 
tbat  it  waa  Immaterial,  Irrelevant  and  illegal 
evidence,  and  duly  ocoepted  to  the  court's 
orerruUng  his  motion.  This  witness  further 
'teetlfled  that  he  waa  in  tlie  house  at  the  time 
of  the  shooting  and  that  Maxwell  was  be- 
hind the  connter  Just  before  the  ahooting. 
Thereupon  the  vritness  was  asked  what  Max* 
well  waa  doing  behind  the  counter.  The  de- 
fendant objected  to  this  questicm,  upon  tbe 
ground  tbat  It  called  for  immaterial,  irrele- 
vant and  Illegal  evidence.  The  court  over- 
ruled the  objection,  and  the  defendant  duly 
accepted.  The  witness  answered  that  Max- 
well was  putting  ont  glasses  and  bottles  ot 
beer.  Tbe  d^endant  moved  to  exclude  this 
evidence  upon  the  same  grounds  as  were  In- 
terposed to  tbe  quMrtion,  and  duly  excepted  to 
tbe  court's  overruling  his  motion.  The  so- 
licitor then  asked  said  witness  'if  the  par- 
ties were  paying  for  the  beer  and  whisky." 
The  defendant  objected  to  this  question,  up- 
on the  same  grounds,  and  duly  excepted  to 
the  court's  overruling  his  objection.  Upon 
tbe  witness  answering  that  they  did  pay  for 
It,  the  defendant  moved  to  exclude  said  an- 
swer, and  duly  excepted  to  the  court's  over- 
ruling said  motion.  The  solicitor  then  asked 
tbe  witness  the  following  question:  "Did  you 
see  the  defendant  sell  any  beer  and  whisky 
tbe  Sunday  morning  of  the  killing?"  The 
defendant  objected  to  this  qupstion,  upon  the 
ground  that  it  called  for  irrelevant,  immate- 
rial and  illegal  evidence.  The  court  overrul- 
ed the  objection,  and  the  defendant  duly  ex- 
cepted. Upon  the  witness  answering  that  be 


did  see  the  defmdant  sell  beer  on  the  Sunday 
momhig  of  Ihe  killing,  the  defendant  moved 
to  exclude  tike  answer  upon  tbe  same  gioundH 
and  duly  excepted  to  the  court^a  overruling 
the  motion. 

During  the  examlnatifm  of  G.  W.  Cum- 
min gs  as  a  witness,  and  after  he  bad  testified  ■ 
that  he  saw  Maxwell  at  bis  house  the  morn- 
ing Finnon  was  killed,  tbe  solicitor  asked  said 
witness  the  following  question:  *'X>ld  yoa 
buy  anything  from  Maxwell  tbat  Sunday^* 
The  defendant  objected  to  this  qneation,  be- 
cause it  called  tot  Immaterial,  Incompetent 
and  illegal  evidence  and  because  defendant 
was  not  oa  trial  fi»r  vlolatta^  tbe  pnAlbltion 
law  or  the  Sunday  law.  The  court  overruled 
the  objection,  and  the  defendant  dnly  except- 
ed. Upon  the  witness  testifying  that  be 
"bought  a  pint  of  whisky  frmn  Maxwell  on 
that  Snndi^  morning,"  tbe  defendant  morod 
to  exclude  said  answer,  vpoa  the  same 
grounds,  and  dnly  excepted  to  the  court  over^ 
ruling  said  motion. 

During  the  examination  of  Mntroe'Oeoi^ 
the  solicitor  aaked  bbu  "If  be  saw  any  one 
buy  any  wld*7  the  momlng  of  the  dlfll>- 
cnltyr*  The  defendant  objected  to  the  ques- 
tion, upon  tbe  same  ground  as  Interposed  to 
the  preceding  questlims,  and  dnly  excepted 
to  tbe  court  overmllE^  his  obtJectlut.  Tbe 
witness  answered  that  he  "bought  some 
wbisky  from  defendant  that  mondng,  and 
saw  others  buy  It  also."  The  defendant  mov- 
ed to  exclude  this  answer  on  tiie  sams 
grounds,  and  duly  excepted  to  the  a>urfs 
overruling  his  motion.  The  other  facts  of 
the  case  pertaining  to  fhe  rulings  of  the  trial 
court  upon  the  evidence  reviewed  on  the 
preset  appeal,  are  anlBclently  stated  in  the 
opinion. 

Upon  the  Introduction  of  all  the  evidence, 
the  defendant  requested  tbe  court  to  give, 
among  others,  tbe  followli^  written  chaise, 
and  separately  excepted  to  fhe  court's  re- 
fusal to  give  the  said  charge  as  asked:  "(c) 
If  the  defendant  bad  the  house  rented  and 
occupying  It  as  his  store  at  the  time  of  the 
killing  of  tbe  deceased,  this  la  regarded  as 
much  the  domicile  and  castle  ot  the  defend- 
ant as  though  the  defendant  owned  tbe  bouse 
absolutely;  and  If  the  def^idant  was  assault- 
ed In  this  bouse,  he  did  not  have  to  retreat, 
for  tbe  defendant  had  the  protection  of  his 
house  to  excuse  him  from  flying,  and  the  law 
does  not  require  bbn  to  fly  from  bis  house, 
and  give  up  the  protection  of  hts  house  to  hla 
adversary  by  flight." 

Ellison  &  Thompson,  for  appellant.  Obao. 
O.  Brown,  Atty.  Gen.,  for  the  States 

HAIIAT^ON,  J.  1.  When  the  sheriff, 
Vance,  arrested  the  defendant,  the  next  day 
after  he  slew  the  deceased,  he  found  a  pistol 
In  the  possession  of  defendant,  in  his  Inside 
coat  pocket  This  pistol  waa  fuUy  Identified 
as,  and  It  was  not  denied  that  It  was,  the 
one  with  which  defendant  alew  deceased. 
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There  was-  no  error  In  oreRnillnv  defend- 
ant's objection  to  the  evidence,  nor  to  the 
qnesUon  wblcta  belted  It.  Taken  in  connec- 
tion wltb  tlie  other  evidence  In  the  cauie, 
tending  to  show  defendant's  flight  and  the 
circumstances  showing  his  guilt,  Its  effect 
was.  even  If  sllgbt,  to  shed  light  upon  the 
transaction,  leading  the  minds  of  the  Jurors, 
under  all  the  evldoice,  to  a  Just  conclusion 
as  to  the  character  of  the  bomldde.  Mc- 
Ador7  T.  State.  68  Ala.  164,  168;  Llles  v. 
State.  80  Ala.  24.  68  Am.  Dec.  108;  CampbeU 
V.  state.  23  Ala.  44;  Pentecost  v.  State.  107 
Ala.  82,  18  South.  14& 

2.  On  the  same  principle,  the  question  ask- 
ed the  defendant's  witness,  M.  B.  films,  on 
the  cross  by  the'  state,  "What  kind  of  bnsl- 
nesa  the  defendant  was  doing  in  that  house?" 
was  not  Improper.  The  witness  had  Juat 
stated,  that  the  house  in  which  the  shooting 
occnrred  was  used  aa  a  dwelling  and  gnh 
eery.  The  answer  ttf  the  witness,  "that  the 
defendant  was  selling  clours,  beer  and  whis- 
ky," was  but  an  amplification  of  evidence 
Just  called  for  by  defendant.  If  It  was 
proper  for  defendant  to  prove  by  the  witness, 
that  he  was  using  the  house  for  a  r^dence 
and  grocery,  It  was  not  Improper  tor  the 
state  to  ask  the  nature  and  extent  of  Its 
being  so  used. 

8.  Nor  was  It  Improper  to  ask  said  wit- 
ness, "What  Maxwdl  [the  defendant]  was 
doing  behind  the  counter?'  and  for  blm  to 
answer  that  he  was  'putting  out  glasses 
and  bottlea  of  bew."  This  occnrred  at  the 
time,  or  ao  nearly  In  point  df  lime,  to  the 
shooting  of  the  deceased  by  the  defendant, 
as  to  be  so  contemporaneous  vrith  It,  aa  that 
It  may  not  be  said  that  It  does  not  tend  to 
throw  some  light  on  the  transaction  and  to 
show  the  relations  of  the  parties.  Barker 
V.  State  (Ala.)  28. South.  686. 

4.  For  like  reasons,  It  was  not  improper 
for  the  witness  to  be  asked  by  tbe  state. 
"If  the  parties  were  paying  tor  the  beer 
and  whisky?"  and  for  blm  to  answer  that 
they  were;  but  It  was  not  competent  for  him 
to  further  atate  In  reply  to  the  question,  call- 
ing for  Uie  answer,  that  he  saw  defendant 
sdl  beer  on  Sunday  morning  of  the  killing. 
Neither  the  question  nor  the  answer  named 
the  time  on  Sunday  morning  when  the  sell- 
ing took  place.  It  may  have  been  bonrs 
before  the  shooting,  and  totally  disconnected 
with  It 

What  Is  here  said  as  to  the  objection  to 
the  question  to  this  witness  and  his  answer 
thereto  as  to  the  sale  of  whisky  on  Sunday 
morning,  applies  with  equal  force  to  the  ob- 
Jectlons  raised  afrnfnst  the  evidence  of  the 
witoesses  Oummln^B  and  George  touching 
what  they  knew  about  the  sale  of  whisky 
by  defendnnt  on  Sunday  morning.  It  may 
be  added,  that  the  effect  of  such  evidence 
was  to  prejudice  the  defendant  in  the  minds 
Of  the  Jury  as  being  a  violator  of  the  law 
prohibiting  the  sale  of  whisky  in  Bibb  coun- 
ty, or  for  selling  it  without  a  licensa.  Acts 


1880-81,  p.  187;  Oode,  H  8621,  8076.  He  wac 
not  on  trial  for  such  offensea,  nor  for  bdns 
a  criminal  apart  ftom  the  (rfBenae  for  vrtitcb 
he  was  being  tried.  The  evidence  iraa  Ir- 
relevant to  the  Issue  tn  the  nse  agalnat  de- 
fendant 

6.  The  def^dant  being  examtoed  for  hlm- 
aelf  stated,  that  be  knew  FInnon,  tiie  de- 
ceased, when  he  saw  him;  tiiat  he  had  been 
In  his  place  (ct  business)  about  four  times, 
the  last  time  about  three  days  before  the 
kliimg;  that  be,  defradant  had  been  at 
Blocton  about  three  weeks  before  the  dif- 
ficulty; that  he  left  Blocton,  Just  before  the 
circuit  court  and  came  back  Just  afterwards, 
and  was  there,  three  weeks  the  last  time; 
that  one  Peyton  bad  toM  him,  deceased  was 
a  dangerouB  man,  and  that  he  had  "said  {to 
Peyton]  he  was  coming  up  there  to  run  me 
oft."  and  that  he  was  Informed  that  deceased 
bad  made  threata  against  him  to  run  him 
awav  or  kill  him,  which  threats,  aa  the  evi- 
dence tended  to  lAow,  bad  be»  communicat- 
ed to  blm. 

The  state  was  allowed  agalnat  the  Direc- 
tion of  defendant  to  ask  him  on  the  cross. 
"Where  did  yon  come  from  to  Blocton?*  and 
he  answered  from  Mls^slppL  The  defend- 
ant had  Juat  steted  In  his  own  behalf  as 
seen,  that  he  bad  been  at  Blocton  but  a 
short  time,  whoi  be  left  Jiut  before  court 
and  returned  when  court  was  over.  We  fall 
to  see  that  there  was  error  In  allowliur  the 
stete  to  ask  him  where  he  came  from  when 
be  returned,  for  that  waa  a  part  of  the  res 
gestae  of  his  return  to  Blocton,  which  tact 
he  stated  in  bis  direct  examination. 

6.  The  stete  was  allowed,  against  defend- 
antra  objection,  to  ask  Ha  witness.  Brown, 
on  the  rebutting  examination  of  witness. 
"Was  Haxwell  a  resident  of  Blocton?"  This 
evidence  was  admissible  as  tending  to  show, 
that  deceased  had  no  motive  In  threatening 
to  run  off  or  kill  a  stranger  In  the  communi- 
ty, when  no  trouble  or  difficulty  had  been 
shown  to  have  arisen  between  them,  and  as 
tending  to  show  that  he  did  not  make  the 
threats  which  he  was  charged  to  have  made. 

7.  The  defendant  having  already  proved 
that  the  deceased  was  a  dangerous,  blood- 
thirsty man,  when  drinking  and  when  not 
drinking,  there  was  no  error  In  refusing  to 
allow  him,  afterwards,  further  to  cumulate 
proof  that  he  was  such  a  man  when  drink- 
ing. The  question  of  his  being  such  a  roan 
was  not  disputed. 

8.  Charge  3  requested  by  defendant  was 
properly  refused.  If  for  no  other  reason,  for 
that  it  ignored  any  fault  of  defendant  In 
bringing  on  the  difficulty,  which  the  evidence 
tended  to  establish.  One  who  is  the  aggres- 
sor, or  who  is  at  fault  in  bringing  on  a  dif- 
ficulty wltb  another,  In  bis  own  bouse,  can- 
not slay  his  adversely,  and  claim,  thereafter, 
in  self-defense,  that  he  was  under  no  duty 
to  retreat  from  his  castle.  Askew  v.  State. 
94  Ala.  4,  10  South.  657;  Christian  v.  State, 
80  Ala.  88.  11  South.  338;  Naugher  v.  SUte. 
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106  Ala.  ae.  IT  Bona.  M;  Storey  State, 
71  Ala.  33G. 

For  Oe  erron  Indicated,  flie  Judgment  and 
sentence  of  fbe  court  mast  be  rerened.  and 
tbe  came  remanded. 

Rerened  and  remanded. 


SOtJTHSRN  RT.  CO.  t.  C30WAN. 

(Supreme  Court  of  Alabama.   April  11,  1001.) 

RBS  JUDICATA  —  O&KTB.  OF  Fl^INTIFF  —  RK- 
VIVAIr-DBMURRBR  —  RIOUT  OF  WAY— UA- 
BIUT7  OF  RAILROAD— DAMAOBS. 

1.  An  action  of  ejectment  is  not  cOBClasive 
of  the  equitable  rights  and  relief  of  the  parties 
prowing  oat  of  the  subject-matter  of  an  eject- 
went  Huit,  and  a  judgment  in  favor  of  the  de- 
fendimt  in  an  action  of  ejectment  against  a 
railroad  company  for  a  part  of  its  right  of 
way.  in  which  plaintiff  claims  that  the  deed 
by  which  he  attempted  to  convey  to  defendant 
the  strip  of  land  sued  for  is  invalid,  is  no  bar 
to  the  maintenance  by  such  plaintiff  of  a  liiU 
in  equity  against  said  railroad  company  to  re* 
cover  compensation  for  the  taking  and  using 
plaintiff's  lands  as  a  right  of  way. 

2.  Where  the  owner,  who  Is  a  married  man. 
files  a  bin  In  equity  to  recover  compensation 
from  a  railroad  company  for  damages  for 
using  a  part  of  his  homestead  as  a  right  of 
way,  upon  the  death  of  such  owner  pending 
tbe  litigation  the  suit  should  be  revived  in  the 
name  of  his  administrator. 

8.  In  such  a  case,  where  a  bill  of  revivor  is 
amended  so  as  to  malce  the  administrator  the 
fmly  party  complainant,  a  demurrer  upon  the 
ground  that  the  heirs  of  the  original  com- 
plainant "are  not  made  parties  to  the  suit" 
is  not  luffident  to  raise  the  qoestion  that  tbe 
said  heirs  were  proper  or  necessary  parties 
defendant  to  said  bllL 

4.  On  a  bill  Sled  seebing  to  recover  compen- 
eatimi  trmn  a  railroad  company  for  the  use  of 
the  complainant's  lands  as  a  right  of  way 
without  having  properly  acquired  them,  where 
It  is  averred  in  the  bill  that  the  defendant 
had  taken  and  was  in  possession  of  a  strip  of 
land  100  feet  wide,  being  50  feet  on  either 
ride  of  the  center  of  the  track,  and  the  an- 
swer admits  that  the  defendant  built  Its  road 
along  said  right  of  way,  aod  had  been  in  pos-, 
■esflion  of  said  strip  of  land,  and  that  the 
complainant  was  deprived  of  the  use  and  occu- 
pation thereof,  the  finding  by  the  register,  on 
reference,  that  the  strip  of  land  taken  by  the 
defendant  for  the  right  of  way  was  60  feet 
on  either  side  from  the  center  of  the  track, 
is  not  erroneous  because  it  is  shown  by  the 
evidence  that  the  complainant  cultivated  the 
land  up  to  or  near  the  roadbed;  since,  unless 
the  cultivation  of  the  land  was  under  claim  of 
adverse  right.  It  will  be  presumed  to  have  been 
permissive,  and  not  inconsistent  with  the  de- 
fendant's posfleasion  and  use  of  its  right  of 
way  to  tbe  extent  of  the  entire  100  feet. 

6.  Where  a  railroad  company  has  entered 
upon  the  lands  of  another  and  constructed  its 
road  through  them  without  the  owner's  con- 
sent, and  without  condemnation  proceedings, 
the  measure  of  compensation  to  which  the 
owner  is  entitled  b  tbe  value  of  the  land  when 
taken  by  the  railroad  company,  and  the  in- 
jury or  diminution  in  value  caused  to  the  con- 
tignons  lands,  together  with  Interest  on  said 
snms  thui  ascertained  from  the  date  of  the 
taking. 

A|q;ieal  fran  clianc«7'  court  Btowab 
county;  Blchard  B.  Kelly,  (Aancellor. 

BUI  by  0.  B.  Cowan  against  the  Southern 
Railway  Company  to  have  deed  conveying 


ri|^  of  way  one  a  homestead  declared 
rold.  and  tor  aisesament  of  damages  for  tht> 
use  of  BDcb  right  of  way.  Decree  for  com- 
plainant, and  defoidant  appeals.  AfSrmed. 

The  facts  averred  In  tbe  original  bill  show 
that  the  complainant,  during  his  lifetime, 
was  seised  and  possessed  of  300  acres  of 
land  In  Etowah  county  upon  which  be  re- 
sided and  made  bis  home.  That  on  August 
12,  1886,  while  so  residing  upon  said  innd, 
he  executed  a  deed  to  one  Prlntup,  as  presi- 
dent of  tbe  Rome  &  Decatur  Railroad  Com- 
pany, conveying  a  strip  of  land,  not  to  ex- 
ceed 100  feet  In  width  from  northeast  to 
southwest  across  the  said  300-acre  ti'act  Cor 
the  purpose  of  building  and  operating  a  rail- 
road of  said  company  across  said  land;  that 
at  said  time,  the  complainant,  who  was  the 
grantor  In  said  deed,  was  a  married  man, 
residing  with  his  wife  and  family  upon  said 
lands,  and  that  his  wife  did  not  join  with 
him  In  said  conveyance:  that  at  the  time  of 
the  execution  of  said  deed,  it  was  repre- 
sented to  the  grantor  that  tbe  line  of  rail- 
road bad  been  surveyed  across  said  lands, 
and  that  tbe  road  would  be  built  upon  a  cer- 
tain line  upon  It  pointed  out  to  the  com- 
plainant, and  which  was  described  in  tbe 
bill;  and  that  tbe  deed  was  Intended  to  con- 
vey the  strip  of  land  along  the  line  then 
pointed  out;  but  that  said  railroad  company 
located  and  constructed  its  line  of  railroad 
at  a  dlflferent  point  It  was  further  averred 
hi  tbe  bill  that  tbe  Rome  &  Decatur  Rail- 
road Company  built  Its  railroad  during  the 
year  1886,  and  that  said  railroad  company 
and  its  successors  have  been  In  possession 
of  said  strip  of  land  ever  since,  operating  a 
railroad  through  and  upon  It;  that  said  strip 
of  land  occupied  by  tbe  railroad  Is  100  feet 
wide;  that  the  Rome  &  Decatur  Railroad 
Company  sold  to  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railroad  Company,  and 
that  the  latter  company  sold  to  the  South- 
ern Railroad  Company,  the  defendant  In  tbe 
present  bill;  that  tbe  defendant  Is  now  oper- 
ating a  railroad  through  and  upon  said  strip 
of  land.  It  was  further  averred  In  the  bill 
that  upon  May  7,  1896,  tbe  complainant  W. 
N.  Oowan  filed  his  declaration  of  claim  of 
homestead  In  the  office  of  the  judge  of  pro- 
bate of  Etowah  county,  selecting  and  clalm- 
hig  out  of  the  tract  of  300  acres  on  which  he 
resided,  100  acres,  as  a  homestead;  that  tbe 
line  of  railroad  In  question  was  located 
across  this  160  acres.  It  was  also  averred 
In  tbe  bill  that  tbe  Rome  &  Decatur  Rail- 
road Company  forcibly  took  possession  of 
tbe  strip  of  land  dUferent  from  tbat  con- 
veyed in  the  complainant's  deed  and  buUt 
Its  railroad  thereon. 

The  prayer  of  tbe  bill  waa  tbat  the  deed 
conveying  tbe  strip  of  land  to  the  railroad 
company  be  declared  null  and  void,  and  that 
a  decree  be  rendered  that  tbe  defendant  and 
those  under  whom  he  claimed,  wrongfully 
took  poBsessIon  of  said  lands,  and  tbat  a 
reference  be  had  to  ascertain  bow  mncb  of 
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tb»  complalnanfa  land  had  tbas  been  ap- 
propriated. Its  value  and  the  Interest  there- 
on; the  damage  to  the  balance  of  the  land 
and  the  value  of  the  use  and  occupation  of 
Bald  strip;  and  that  the  defendant  be  re* 
quired  to  pa?  the  aggregate  of  said  several 
■urns  to  the  complainant,  and  that  If  the 
defendant  fails  or  refuses  to  pay  said  sum, 
that  an  Injunction  be  Issued  to  restrain  the 
defendant.  Its  officera  and  agents,  from  oper- 
ating the  said  railroad  over,  through  and 
upon  said  strip  of  land,  nntll  the  defendant 
pay  or  cause  to  be  paid  complainant's  dam< 
ages,  and  cost  of  suit  be  ascertained.  There 
was  attached  to  the  bill  as  Exhibit  A  the 
deed  from  W.  N.  Cowan  to  D.  S.  Prlntup.  as 
president  of  the  Rome  &  Decatur  Railroad. 
This  deed,  after  reciting  that  the  Rome  & 
Decatur  Railroad  was  about  to  construct  Its 
railroad  from  Rome  to  Decatur,  which  was 
to  pass  through  tbe  S.  H  of  section  9,  town- 
ship 11,  and  range  7,  then  continued  as  fol- 
lows: "Now,  in  consideration  that  the  said 
railroad  of  the  said  Rome  and  Decatur  Rail- 
road Company  sbaU  be  built  and  for  and  in 

-consideration  of  the  sum  of    dollars 

paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, W.  N.  Cowan,  of  the  county  of  Eto- 
wah, state  of  Alabama,  does  hereby  give, 
-grant  and  convey  unto  D.  S.  Prlntup,  presi- 
dent, etc.,  of  the  said  R.  &  D.  R.  R.  Oo..  hla 
successors  or  assigns,  In  fee  simple,  a  strip 
of  land  along  such  line  as  may  be  adopted 
by  the  said  company,  of  sufficient  width 
through  said  land,  the  premises  afore  de- 
■scrlbed,  conveniently  to  build  said  railroad, 
aa  well  as  aU  side  tracks  and  tnmouts,  and 
necessary  and  sufficient  for  all  purposes  of 
keeping  up  and  repairing  the  same,  not  to 
■exceed  fifty  feet  from  the  center  of  the 
main  line  to  each  side,  making  said  strip 
not  to  exceed  one  hundred  feet,  full  width, 
together  with  all  the  rights  and  appurte- 
nances to  said  strip  of  land  belonging  to  ap- 
pertaining." etc. 

Pending  this  bill,  the  complainant  died. 
Thereupon,  Catherine  R.  Oowan,  aa  admin- 
istratrix and  widow  of  William  N.  Cowan, 
deceased,  and  A.  J.  Wilson,  as  administrator 
of  tbe  estate  of  said  William  N.  Cowan,  de- 
ceased, and  the  heirs  at  law  of  said  Wil- 
liam N.  Cowan,  filed  a  bill  of  revivor  and 
supplement,  on  February  27.  ISM,  wherein 
the  death  of  the  original  complainant  was 
averred,  and  it  was  further  averred  that  the 
lands,  which  had  been  set  apart  to  the  orig- 
inal complainant  as  a  homestead,  were  duly 
set  apart  to  Catherine  R.  Cowan,  widow  of 
tbe  deceased,  W.  X.  Cowan,  as  her  home- 
stead, under  the  statute;  and  that  said  lands 
were  so  set  apart  to  her  under  proper  pro- 
ceedings of  the  probate  court.  It  was  then 
prayed  In  said  bill  of  revivor  and  supple- 
ment that  the  said  suit  should  stand  revived 
in  the  name  of  the  complainants  In  the  bill 
of  revivor  and  supplement,  and  that  said 
suit  should  be  carried  on  and  prosecuted  be- 
^een  the  parties  in  lllce  manner  as  It  would 


bar*  been  b^ecn  ti»  parttea  to  the  oris- 

inal  suit. 

The  bill  was  subsequoitly  amended  t? 
averring  that  the  estate  of  the  decedest, 
William  N.  Oowan,  exceeded  In  value  ud 
area  the  exemptl<HU  allowed  \>y  statute;  ui 
that  the  160  acres  set  apart  to  the  wUtrr 
dld  not  exceed  $2,000,  and  ft  was  set  tpxr. 
in  regular  proceedings  in  the  probate  eocn. 
these  proceedings  being  avored  In  detafl. 

To  the  bin  as  revived,  supplem^ited  ia£ 
amended,  the  defendant  demurred,  &»\^ 
Ing  many  grounds  thereof.  Prom  a  d«cff* 
sustaining  several  of  the  grounds  of  deiLt' 
rer  an  appeal  was  prosecuted  by  this  coir 
This  decree  was  reversed,  and  tbe  cam 
was  remanded.  After  the  remandmait 
the  cause,  the  bill  was  furtber  amended 
Btrlklog  out  therefrom  the  names  of  the  v'i- 
ow  and  heirs  at  law  of  said  W.  N.  Covu. 
deceased,  as  parties  complainant.  To  tb» 
biU  as  last  amended,  the  defendant  refllfi 
the  same  grounds  of  demurrer  which  wtrf 
formerly  interposed,  and  moved  the  ccm 
to  dismiss  the  bin  for  the  want  of  eqnfty. 
Upon  the  submission  of  tbe  cause  upon  dh 
demurrers  to  the  amended  bill  and  the  me- 
tion  to  dismiss  for  the  want  of  equity,  tt- 
cliancellor  rendered  a  decree  orermllng  Kii 
demurrer  and  motion.  Thereupon  the 
f  endant  filed  Its  answer^  In  which  It  admitted 
that  the  deed  which  was  adopted  aa  an  fi- 
hlblt  to  tbe  bill  was  a  correct  copy  of  tist 
deed  from  W.  N.  Cowan  to  Prlntup.  U 
which  it  conveyed  the  right  of  way  to  tb* 
Rome  &  Decatur  Railroad;  that  at  tie  tiiw 
of  the  execution  of  said  deed,  W.  N.  Cows: 
resided  with  his  family,  upon  the  said  laniE 
that  the  Rome  &  Decatur  Railroad  Compan? 
and  Its  possessors  have  been  in  possesEloa 
of  said  strip  of  land  desoribed  bi  the  orig- 
inal bill  since  the  execution  of  the  deed,  op- 
erating its  road  over  and  upon  it  from  r«- 
catur  to  Attalla,  Alabama.  In  said  answe 
it  is  denied  that  any  part  of  the  land* 
through  which  the  railroad  ran  was  oen- 
pled  as  a  homestead  by  W.  N.  Gbwan  ssi 
bis  family  on  August  12.  1886.  and  tt  wa» 
further  averred  in  said  answer  that  sl- 
though  W.  N.  Cowan  bad  filed  Oie  pnpr 
writing  seeking  to  claim  the  binds  acT''^^^ 
which  the  raUroad  was  constmeted  as  t 
part  of  bis  homestMd,  the  respondent 
niod  that  said  claim  could.  In  any  way.  ~ 
feet  its  rights,  and  further  denied  that  t!» 
claim  to  said  lands  as  a  homestead  by  C^ii- 
erlne  R.  Cowan,  the  widow  of  W.  N.  Cowar. 
In  any  wise,  affected  the  respondent's  rigtu 
to  Its  right  of  way,  and  further  denied  tia: 
tbe  construction  of  said  road  had  damas^ 
said  lands  In  any  respect  as  averred  in  szM 
bill.  As  part  of  said  answer  the  respcfyt 
eat  filed  a  plea.  In  which  the  reapombo: 

"says  that  heretofore,  to  wit,  on  the  ■ 

day  of  ,  W.  N.  Cowan  brought  hii  a^ 

tion  of  ejectment  against  this  defendant  f>e 
said  strip  of  land  in  the  city  conrt  of  Gads- 
den, a  court  having  foil  Jnriadlctloa  <tf  t^ 
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parties  and  subject-matter,  and  on  said  trial 
the  question  of  said  lands  being  a  part  of 
the  bomestead  of  said  Cowan  at  the  time  of 
his  deed  to  said  Rome  and  Decatur  Railroad 
Co.  was  InvolTed  and  was  adjudicated  ad- 
T«r8ely  to  said  Cowan,  which  said  jud^ 
ment  Is  stiU  of  full  force  and  effect  and  un- 
reversed, and  a  copy  of  the  same  Is  hereto 
attached  and  marked  'Exhibit  A'  and  made 
a  part  of  this  answer,  and  respondent  says 
that  said  question  of  said  strip  of  land  be- 
ing any  part  of  the  homestead  of  said  W.  N. 
Cowan  thereby  became  res  adjndlcata,  and 
U  concluslTe  upon  complainant  who  succeed- 
ed luily  to  the  rights  of  said  W.  N.  Cowan, 
deceased." 

There  was  also  Included  In  said  answer 
many  grounds  of  demurrer  which  may  be 
summarized  as  foUows:  (1)  Said  bill  shows 
on  Its  face  that  there  was  no  right  of  ac- 
tion In  W.  N.  Cowan  at  the  tune  of  the 
filing  of  the  original  bill.  <2)  It  shows  on  Its 
face  that  respondent  has  been  for  more  than 
10  years  before  the  bringing  of  said  action 
in  open,  notorious,  continuous  possession  at 
said  lands  claiming  them  as  Its  own.  and  Is 
"barred  by  the  statute  of  limitations  of  10 
years.  ^)  It  shows  on  Its  face  that  said  claim 
for  damages  Is  for  a  trespass  and  is  barred  by 
the  statute  of  Umltatlona  of  six  years.  (4) 
Said  bill  shows  on  Its  face  that  It  is  without 
equity.  (6)  Said  bill  shows  on  Its  face  that 
the  complainants  therein  have  a  full,  com- 
plete and  adequate  remedy  at  law.  (6)  Said 
bin  shows  on  Its  face  that  the  administrators 
of  W.  N.  Cowan,  deceased,  are  Improper  par- 
ties to  said  bill  of  complaint  (T)  It  shows 
on  Its  face  that  W.  N.  Cowan  was  estopped 
by  permitting  said  road  to  be  built,  and 
money  expended  in  building  the  same  without 
objectlw  on  his  part,  and  that  complainant 
can  have  no  greater  right  than  he  had.  (8) 
It  shows  on  its  face  that  the  Rome  &  Deca- 
tur Railroad  Company  and  the  Bast  Tennes- 
see, Virginia  &  Georgia  Railway  Company 
are  necessary  parties  respondent  (9)  Said 
trill  shows  on  its  face  tliat  complainant  can> 
not  recover  damages  that  have  accrued  since 
the  homestead  was  set  apart  to  Mrs.  Cowan. 
(10)  Said  bill  shows  on  Its  face  that  Catherine 
B.  Cowan  is  the  only  proper  party  complain- 
ant to  said  UU.  <11)  Because  said  bill  shows 
on  Its  fftce  thiat  pxior  to  the  taking  of  said 
lands,  complalnantfs  intestate  and  the  Rome 
ft  Decatur  Railroad  Company  agreed  upon 
iwmpensation  tm  the  right  «f  way  over  and 
across  said  lands  and  the  Injuries  done  fbe 
adjacent  lands,  And  that  eomplelnanf  s  In- 
testate recced  the  compensation  so  agreed 
upon.  (1!^  Because  said  bill  shows  on  Its 
taee  that  prior  to  the  taking  of  said  lands 
eomplalnantfs  Intestate  and  the  Rome  ft  De- 
catnr  Railroad  Company  agreed  betweoi 
titiemselTea  that  the  building  of  said  railroad 
oree  and  across  said  lands  should  compen- 
sate complainant's  Intestate  for  the  takli^ 
of  said  lands  and  the  Injury  to  the  ndjtrin- 


Ing  lands.  (13)  "Because  the  heirs  at  lav  of 
W.  N.  Cowan,  deceased,  are  not  made  par^ 

ties  to  the  suit." 

The  complainants  filed  exceptions  to  the 
plea  Interposed  by  the  respondents  and  chal- 
lenged its  sufficiency  as  an  answer  to  the 
bill  of  complaint  On  the  submission  of  the 
cause  upon  the  sufficiency  of  the  plea  and  the 
demurrer  to  the  bill,  the  chancellor  rendered 
a  decree  declaring  said  i^ea  lusufllcient  and 
overruUng  said  demurrer.  The  other  facts 
of  the  case  are  sufficiently  stated  in  the 
opinion. 

On  the  final  submission  of  the  cause  on  the 
pleadings  and  proof,  the  Chancellor  decreed 
that  the  complainant  was  entitled  to  the 
relief  prayed  for  and  ord^ed  a  reference  be- 
fore the  register  to  ascertain  and  directed  him 
to  report  the  amount  of  damages  to  which 
the  plaintiff  was  entitled,  and  directed  that 
In  holding  such  reference  the  register  should 
ascertain  the  value  of  that  portion  of  the 
land  which  was  taken  and  occupied  by  the 
railroad  of  the  defendant,  being  50  feet  on 
either  side  of  the  center  of  the  track,  also  the 
damages  done  to  the  remainder  of  said  lands, 
and  furthw  that  the  register  would  compute 
the  Interest  on  both  of  said  Items  from  the 
date  of  the  taking  of  said  road  by  the  defend- 
ant or  its  predecessors  to  the  date  of  the  mak- 
ing of  the  report.  Subsequently  the  defend- 
ant filed  a  petition,  in  which  it  averred  that 
the  evld^ce  in  the  cause  showed  that  not 
80  much  land  as  SO  feet  on  each  side  of  the 
roadbed  from  the  center  of  the  track  had 
been  taken  and  occupied  by  the  defendant 
and  that  the  pleadings  and  evidence  showed 
that  the  defendant's  predecessors  went  into 
the  possession  <jt  said  lands  under  and  by  the 
express  permission  of  the  complainant's  in- 
testate; that  said  Intestate  attempted  to 
convey  to  the  defendant's  predecessor  said 
strip  of  land  for  a  recited  consideration  as 
shown  by  the  deed  attached  to  the  bill,  and 
that  after  making  said  attempted  convey- 
ance and  the  bolldlng  of  said  railroad,  the 
plainUlTs  Uitestate  waited  several  years  be- 
fore flUng  the  blU  In  this  case.  In  said  peti- 
tion the  respondent  prayed  for  a  modification 
of  said  former  decree,  so  aa  to  direct  the  regis- 
ter to  ascertain  the  unount  of  land  actually 
taken  and  the  value  thereof,  and  that  the 
register  calculate  the  Interest  on  the  amount 
of  damages  ascertained  from  the  date  of  the 
flUng  of  tiie  bill  Instead  of  -from  the  date  of 
the  taking  of  the  land.  The  chancellor  over- 
ruled this  petition  and  refused  to  modify  said 
decretal  order  of  reference.  The  register  re- 
ported in  accordance  with  said  decretal  or- 
der, but  respondent  filed  exceptions  to  said 
report  raising  tiiie  same  questions  as  those 
recited  by  the  petition  for  a  modification  of 
said  decree.  These  exceptions  were  over- 
ruled, and  upon  the  submission  of  the  cause 
i9on  the  report  of  the  register,  said  report 
was  confirmed,  and  a  decree  was  rendered  ac- 
cordingly. 
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Burnett,  Hood  &  Mniphree,  for  appellant 
James  Aiken,  for  ^^ellee. 

HARALSON.  J.  Tbe  dedalon  of  this 
cause  on  a  tarmee  appeal  (118  Ala.  851,  28 
South.  754)  Is  a  virtual  determination  of  most 
of  the  questions  now  presented. 

1.  It  is  set  up  In  the  answer,  that  the 
ownw  of  the  land,  W.  N.  Cowan.  In  his  life- 
time, brought  ejectment  In  the  city  court 
of  Gadsden  for  ttie  strip  of  land  used  as  a 
right  of  way  hy  tbe  d^endant  company,  and 
on  the  trial  of  sold  cause,  the  question  of 
said  strip  being  a  part  of  the  homestead  <tf 
said  Cowan,  at  the  time  of  his  said  deed  to 
the  Decatur  Ballroad  Company,  was  InrcdTed. 
was  adjudicated  adversely  to  said  Oowan, 
and  >nch  adjudication  is  amcluslve  on  the 
complainants  who  succeeded  to  the  rights  of 
the  said  Cowan.  Such  an  adjudication  wonU 
not  have  barred  the  right  of  tin  owner  to 
bring  his  second  action  of  ^ectment  for  the 
same  land.  Code,  1 1S54.  The  complainants 
here  are  seeking  to  enforce  an  equitable  rii^t. 
An  action  of  ejectment  is  not  conclusive  ot 
the  equitable  ri^ts  and  relations  of  the  par^ 
ties  growing  out  of  ttie  subject-matter  of  the 
ejectment  suit  l^at  snlt  could  be  main- 
tained or  defended,  only,  on  a  legal  right  to 
tbe  possession,  wlthoat  regard  to  the  equi- 
ties. Harper  v.  Campbell,  102  Ala.  343.  14 
South.  650.  Tbe  plaintiff  in  said  ejectment 
suit,  as  we  Imve  more  than  once  decided, 
mi^ht  have  been  estopped  to  maintain  it, 
and  that  fact  might  work  no  estoppel  against 
him  from  claiming  Just  compeusatlon  for  the 
land  taken  by  the  company.  Railroad  Go.  v. 
Hood,  28  South.  002.  and  authorities  there 
cited;  Cowan  v.  Railroad  Co.,  118  Ala.  501, 
23  Pouth.  T64;  Williamson  v.  Mayer.  117 
Ala.  2.53,  23  South.  8;  Smart  v.  Kennedy,  123 
Ala.  G27,  26  South.  19S. 

2.  It  is  not  true,  as  contended  In  argument, 
that  it  appears  by  the  Mil,  that  W.  N.  Cowan 
had  received  in  his  lifetime  compensation  tor 
the  right  of  way  taken.  It  Is  averred  in  the 
bill,  that  there  wns  no  consideration  for  said 
deed  which  purports  to  convey  a  right  of  way, 
except  that  expressed  In  the  deed  Itself  ex- 
hibited to  the  bill.  The  deed,  which  Is  not 
disputed,  shows  no  consideration  In  money 
paid,  nor  Is  there  any  evidence  that  the  In- 
strument  was  not  entirely  voluntary. 

3.  To  the  bill  as  revived  and  amended,  the 
heirs  of  Cowan  were  made  parties  complain- 
ant, as  was  his  -widow.  It  was  demurred 
to,  because  of  misjoinder  of  the  widow  and 
heirs  as  complainants,  which  demurrer  wns 
proiierly  sustained,  as  was  lield  on  former 
appeal.  We  then  said:  "The  recovery,  what- 
ever ft  may  be,  will  be  assets  of  the  estate  of 
the  husband,  to  be  di^^posed  of  in  due  course 
of  admlniKtration.  It  was  prefer,  therefore, 
to  revive  the  suit,  on  the  suggestion  of  the 
denth  of  the  husbnnd,  in  the  name  of  his  ad- 
ministrators, but  there  was  a  ml^oinder  aa 


was  held  by  tbe  court  b^w.  In  the  bUl  of  rt 
■vivOT,  in  making  the  vidov  of  the  deceaied 
and  his  heirs  parties  complainant.*'  Aeori- 
ingly  the  bill  was  properly  amended,  leatlq 
the  administrators  the  only  parties  compbifr 
ant  Now  it  is  objected,  on  demnrrer,  tM: 
the  heirs  ot  W.  N.  Cowan  are  not  made 
ties  to  tbe  suit 

Aa  It  appears,  the  heirs.  In  tbe  bill  ot  n- 
Tlvor.  were  made  partlea  complainant,  iil 
were  stricken  because  of  an  objectltm  by  if 
fendant  on  demurrer  of  their  ml^Joiode 
The  defraidant.  thra«after,  again  dem.iT:*i 
because,— to  state  the  objection  aa  nia<k- 
the  heirs  "are  not  made  parttea  to  the  snJL* 
Without  deeding  whether  th^  are  propc  k 
necessary  parties  defendant  or  not.  It  is  nC- 
fldent  to  say,  that  the  demnrr»-  la  not  aptt 
raise  that  questlm.  It  refers  to  than  as  wt 
being  parties  comi^alnant,  aa  well  as  to  t^ 
not  bdng  defoidants.  If  the  demorrer  nftr^ 
to  them  as  complainants,  that  questiw  k> 
decided  at  the  instance  and  In  favor  of  de- 
fendant, on  the  former  aiqieal;  U  to  tbor  v 
defendants,  the  demnrrer  does  not  ralM  tte 
quution,  and  thoe  was  no  enw  in  ovemuK 
it 

4.  It  is  objected  again,  that  tiie  ngi^': 
erred  in  his  finding  HaA  the  lands  taken  f-- 
the  right  of  way,  were  SO  feet  <m  each 
of  the  center  of  the  tra<^  ttuon^^  110  acm*^ 
the  land,  amounting  to  six  and  threeJiHiri- 
of  an  acre,  whereas,  tbe  proof  showed,  t^' 
<mly  about  two  acres  wece  in  the  poKPf^i  : 
of  the  company-^he  land  belne  in  cnltlvatiAC 
up  to  the  roadbed.  But  there  la  no  mettr  *: 
this  objection.  The  bill  alleged  that 

ant  had  token  and  was  in  possession  of  t'-' 
100  feet,  and  the  answer  admlta  that  the  rv' 
was  built  In  1886,  by  the  Rome  &  Dearr 
Railroad  Company,  "and  [that]  that  n!lr>-- 
and  Ite  successors  have  been  In  poeseRloc  ■■' 
said  strip  of  land  ever  since,  <q;)entiD£: 
railroad  through  and  upon  it,  from  Rnsf 
Georgia,  to  Attalla,  Alabama,  and  that  ^ 
fendant  Is  now  in  possession  of  and  oeecr 
Ing  the  same,  and  that  complainant  has  b^' 
deprived  of  tbe  use  and  poaaesskm  of  ' 
strip  of  land  eree  since  It  was  taken  !y><<^ 
slon  of  1^  the  Rome  ft  Decatur  Railroad  0>i 
pany."  The  fact  that  complainant  cultra--? 
the  htnd  up  to  or  near  the  roadbed,  it  true,  r.- 
leas  nndta-  a  dalm  of  adverse  right.  wUcb  > 
not  shown,  was  presumptivdy  pem^sii'- 
and  not  Inconsistent  with  the  defaidr^c- 
ownership  and  poasesslon  of  Ita  easmest  - 
the  entire  100  feet  | 

5.  On  the  former  appeal  we  hdd,  connair 
with  our  rulings  on  the  subject  pr«viaeii: 
and  since,  and  the  rule  generally  obtaia^: 
that  Just  compensation  for  tbe  land,  at : 
time  of  the  taking,  paid  before,  or  concuitp- 
ly  with  Its  appropriation,  with  interest  tt^- 
on,  is  the  riglit  of  the  owner  seeking  ccni-^- 
sadon.   Jones  v.  Association,  70  Ala. 
Bank  v.  Thompson.  116  Ala.  100,  22  S-^:'- 
663;  Mobile  &  O.  R.  Gow  T.  Postal  Tel.  C~ 
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Co.,  120  Ala.  21,  24  Sontli.  408;  Railroad  Go. 
V.  Hester,  122  Ala.  252,  26  South.  220. 

We  have  pa^d  on  all  the  questions  need- 
ing consideration,  and  no  errora  a^ear. 

Affirmed. 

aOSLa.) 

STATE  ex  rel.  MARTIN  v.  STATE  BOARD 
OF  PHARMACY.    (No.  13,937.) 

<Sapreme  Oonrt  of  Lonlslana.  May  20,  1901.) 
PHARUACIST— REGISTRATION. 
Tb*  establishmcDt  hy  the  board  of  phar- 
maci-stB  of  a  domicile  In  the  city  of  New  Or- 
leaas  was  a  competent  exercise  of  implied  pow- 
er, necesaarr  to  the  enjoyment  of  the  powers 
express^  conferred  upon  said  board  oy  Act 
No.  66  of  ISBH,  and  to  the  accomplishment  of 
the  object  for  which  said  board  was  created; 
and  this  proceeding,  brought  In  the  district 
court  for  the  parish  of  Acadia,  and  based  upon 
citation  served  npon  the  president  of  defend- 
ant board  in  the  pariah  of  Iberrille,  was  prop- 
erly dismissed  for  want  of  Jurisdiction  ratione 
persoDie. 
(Sj-tlabns  by  the  Court) 

Appeal  from  Judicial  district  conrt,  parish 
of  Acadia;  Conrad  De  BalUon,  Judge. 

Application  hj  the  state  on  the  relation  of 
F.  R.  Martin,  tox  writ  of  mandamus  against 
the  state  board  of  pharmacy.  Writ  denied, 
and  plaintiff  appeals.  Affirmed. 

Story  &  Pugh,  for  appellant  Walter 
Onion,  Atty.  Gen.  (Hemr  L.  Garland,  Jr.,  of 
counsel),  for  appellee. 

MONBOB,  J.  The  relator  filed  this  suit  In 
the  parish  of  Acadia,  praying  that  the  board 
named  as  defendant  be  commanded,  by  man- 
damus, to  reglstw  him  as  pharmacist,  and  to 
Issue  a  certificate  to  that  efTect  The  peti- 
tion was  serred  on  L.  P.  Vlallon,  the  presi- 
dent of  the  hoard,  in  the  parish  of  Iberville, 
by  tiiie  deputy  of  the  sheriff  of  that  pariah. 
Thereafter  the  board  filed  a  plea  to  jurisdic- 
tion, as  follows,  to  wit:  "That  this  defend- 
ant IB  domiciled  in  the  parish  of  Orleaos,  un- 
der and  by  virtue  of  a  resolution  of  this 
board  adopted  October  17,  1888.  *  •  • 
Further  excepting,  defendant  sayi  that  If 
said  resolution  was  illegal,  which  la  denied, 
then  this  board,  being  a.  public  corporation, 
created  by  Act  No.  06  of  1888,  and  oerclslng 
important  legal  and  goremmental  functions, 
Is  a  brancb  of  the  state  government,  and  le- 
gally domiciled  at  the  capital  of  the  state," 
etc.  The  evidence  shows  that  the  president 
of  the  board  resides  in  Iberville,  three  of  the 
members  In  Is'atcAltocheB,  Bat(Hi  Rouge,  and 
8t  Martin,  respectively,  and  the  other  five 
members  Oncludlng  tiie  secretary  and  treas- 
urer) In  the  parish  of  Orieans.  It  also  shows 
that  at  the  first  meeting  of  the  board,  Octo- 
b«-  17,  1888,  the  following  rescdntlon  was 
adopted,  to  wit:  '^hat  five  members  shall 
■constitute  a  Quorum,  and  that  the  official 


domicile  of  this  board  shall  be  In  the  city  of 
New  Orleans."  Vpaa  this  evidence  tbe  ease 
was  submitted,  and  there  was  Judgment 
maintaining  the  plea  to  Jurisdiction,  and  dis- 
missing the  suit,  and  the  relator  has  ap- 
pealed. 

The  defendant  board  was  created  under 
the  authority  of  Act  No.  CO  of  1SS8,  which  au- 
thorizes the  governor  to  "appoint  tiie  board  of 
pharmacy,  consisting  of  nine  reputable,  prac- 
ticing pharmacists,  doing  buslnesB  In  the 
state,"  etc.  The  t«in  of  office  of  the  mem- 
b^rs  and  the  manner  of  fllhig  va(»ncles  Is 
fixed  by  the  act  Provision  Is  also  made  by 
the  act  for  the  election  of  a  president,  and  of 
"an  officer  to  be  known  as  the  secretary  and 
treasurer,"  and  the  board  Is  vested  with  au- 
thority to  register  persons  properly  qualified 
as  pharmacists,  and  to. Issue  its  certlflcatea 
to  the  persons  so  registered;  and  It  Is  made 
unlawful  for  any  person  not  so  registered 
to  conduct  the  business  of  pharmacist  in  this 
Btato.  The  act  provides  ttiat  the  board  "shall 
have  the  right  to  refuse  registration,"  sub- 
ject to  the  right  of  the  applicant  to  appeal  to 
the  courts  by  mandamus,  but  It  does  not 
specify  the  courts  to  which  such  application 
Is  to  be  made,  nor  does  it  fix  or  refer  to  the 
domicile  of  the  board;  and,  tnan  these  last- 
mcntloned  circumstances,  the  counsel  for  the 
relator  argue  that  the  board  Is  without  au- 
thority to  establish  a  dtmiidle  for  Itsdf,  and 
hence,  inasmuch  as  its  Jurisdiction  extends 
throughout  the  state,  that  it  can  be  sued  In 
any  court  In  the  state  In  which  It  may  suit 
the  convenience  of  the  poson  havlilg  a  claim 
against  It  to  brtaig  his  action.  In  support  of 
this  view,  the  learned  counsel  call  our  atten< 
tion  to  the  statutes  creating  the  various  levee 
boards,  which  either  fix  their  domlcUes,  or,  in 
terms,  authorize  such  boards  to  do  so;  and 
they  refer  to  the  cases  of  State  ex  rel.  Police 
Jury  V.  Judge,  40  La.  Ann.  118,  14  South. 
907,  and  State  ex  reL  Police  Jury  v.  Judge  of 
First  Justice's  Ct..  41  La.  Ann.  403.  6  South. 
653,  in  which  It  was  held  that  a  police  Jury 
is  amenable  to  the  Jurisdiction  of  the  conrta 
in  the  different  wards  of  the  parishes  over 
which  their  authority  extends:  and,  finally, 
they  suggest  "that,  If  the  domicile  of  the  de- 
f  uidant  board  could  be  fixed  by  Its  own  reso- 
lution, for  the  purposes  of  suite  agaliut  It 
great  hardship  would  result  to  suitors  by  Ite 
dereliction  of  duty  and  arbitrary  ruling  and 
conduct" 

OonsidCTlng  these  propositions  in  inverse 
order,  we  are  unable  to  dlscovw  In  what  re- 
spect the  situation  of  a  person  having  a  claim 
against  the  defendant  board  would  be  worse, 
should  it  be  h^d  tliat  the  latter  has  the 
right  to  fix  ^te  own  domldle,  than  Is  that  of 
the  average  Indirldual,  having  a  claim 
against  any  other  i>erson,  natural  or  artificial. 
Tbe  rule  is  that  a  defendant  is  to  be  sued  at 
his  domicile,  and  not  at  the  domicile  of  tbe 
plaintiff,  and  the  lUustratlona  of  which  the 
counsel  make  use,  1.  &  the  caaea  of  the  levee 
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boards,  whlcb  an  rested  by  spedflc  provt- 
slon  of  law  with  the  anthority  to  select  their 
own  domiciles,  whatever  may  be  their  value 
tisewbere,  do  DOt  snstaln  the  particular  view 
which  we  are  here  c<HisIderliig. 

As  to  the  Oaaea  of  the  Police  Juries,  It 
would  seem  to  be  enough  to  say  that  If  an 
lDcor[>orated  parish  should  succeed  In  con- 
fining Itself  within  the  limits  of  one  of  Its 
own  wards,  to  the  exclusion  of  the  others,  or 
should  so  regulate  Its  existence  that  It  could 
not  be  found  In  any  of  Its  wards,  the  differ- 
ent departments  of  the  state  govCTnment 
would  be  called  upon  to  deal  with  a  problem 
with  which  we  are  not  now  confronted.  The 
defendant  In  this  case  Is  not  an  lncorp<»«ted 
subdivision  of  the  state,  seeking  to  escape 
from  itself,  but  Is  a  body  corporate,  establish- 
ed under  a  law  of  the  state,  and  vested  with 
jurisdiction  of  a  particular  subject-matter, 
and  which,  as  a  necessity  to  the  proper  exer- 
cise of  Its  functions,  and  In  conformity  to  the 
public  policy  of  the  state,  as  declared  In  Its 
general  legislation,  has  established  a  domi- 
cile within  the  state,  at  which  It .  can  be 
found. 

Without  undertaking,  at  this  time,  to  dif- 
ferentiate cases  InvolTtog  the  exercise  of 
powers  which  Impose  bnrdens  on  the  public, 
or  which  are  In  derogation  of  common  right, 
it  may  be  sold  that,  in  addition  to  the  powers 
expressly  conferred  upon  them,  all  corpora- 
tions, whether  public  or  private,  with  equal 
right  exercise  such  implied  powers  as  may 
be  necmsary  to  enable  them  to  exercise  the 
powers  expressly  conferred,  and  to  accom- 
plish the  objects  for  which  they  are  created. 
The  question,  then.  Is.  was  It  necessary,  In  or- 
der that  the  defendant  should  exercise  the 
powers  expressly  conferred  upon  It,  and 
should  accomplish  the  object  for  which  It 
was  created,  that  It  should  exercise  the  pow- 
er, not  expressly  conferred,  of  establishing  a 
domicile?  The  power  Is  expressly  conferred 
upon  the  defendant  to  examine  Into  the  qnall- 
Bcatlons  of  persons  desiring  to  practice  the 
profession  of  pharmacy  In  this  state,  and  to 
Issue  certificates  by  virtue  of  which  those 
who  are  found  to  possess  the  necessary  quail- 
flcatlons  may  lawfully  practice  that  profes- 
fllott;  and  the  object  to  be  accomplished  Is 
the  protection  of  the  lives  and  the  health  of 
the  people  of  the  state  against  Ignorant,  In- 
competent, and  disreputable  i>ersons.  In  the 
matter  of  the  preparation  and  sale  of  drugs 
and  medicines.  The  law  provides  that  each 
applicant  shall  pay  to  the  board  five  dollars 
for  his  examination,  and  three  dollars  for  his 
certificate.  The  proposition  of  the  r^tor  la 
that  the  domicile  of  Hie  board  la  at  every 
place  and  at  any  place  in  the  state  where  It 
may  suit  the  convmlence  of  the  applicant  to 
fix  it;  from  which  It  would  follow  that  the 
board  would  be  equally  bomid  to  fntnlah  a 
qnMum  of  Ita  members  for  the  examlnatiifMi 


of  an  applicant  at  his  residence  In  the 
swamps  of  East  Carroll,  or  upon  the  pUi3» 
of  Oalcaslen,  as  In  the  parish  ot  Acadia,  or 
in  any  dty,  town,  or  hamlet  In  the  stite. 
But  It  la  plain  that  this  could  not  be  doo*. 
at  the  price  fixed  In  the  act,  from  wLi^L 
It  Is  reasonable  to  Infer  that  the  legl-a 
ture  did  not  Intend  that  It  should  be  d<.Cv. 
Aside  from  which,  the  general  poller  of 
the  law  may  be  ssld  to  find  expressioD  la 
section  740  of  the  Revised  Statntes,  wh:  h 
declares  that  "every  corporatlcm  orgaiLzr^ 
or  which  may  hereafter  be  organized,  uiicr: 
and  by  virtue  of  any  law  of  this  state,  siiil 
establish  Its  domicile  at  some  place  viuii 
the  state  of  Louisiana,  and  not  elsewb^" 
Our  conclusion  la  that  the  estabUshmoit  3; 
the  defendant  of  a  domicile  in  the  dtf  :! 
New  Orleans  was  the  competent  exercise  of 
an  Implied  power  derived  from  the  act  bj 
which  said  defendant  was  created,  and  th-^t 
the  district  court  for  the  parish  of  Aczii 
properly  declined  Jurisdiction  ot  this  miL 
Ju^^oit  affirmed. 


aOS  La.) 

IfOORB  V.       R.  PIOKBRINO  i;niIBEB 
00.   (No.  18.68&) 

(Supreme  Court  of  LoQiaiana.    May  6,  1901) 

INJtJRT  TO  KMPliOTA-CONTRIBOTOaT  KEGU- 
OKNCB— DANOBROUB  PRKHI8BS— DAMAGE 

1.  Where  an  emplo^fi  Ik  a  aawmlU,  vhilc  <a 
Us  way  to  dlsdiarge  a  datr  which  he  has  t-e^L 
ordered  to  perform,  la  passing  along  one  of  ti* 
open,  publur  thorougbtares  of  the  mill,  stjp 
to  exchange  a  remark  with  a  fellow  onp^jf^ 
coQceroiog  the  operation  of  the  macbineir 
the  mill,  and  is  struck  and  iajated  by  a  W: 
which  breaks  at  the  moment,  be  will  not 
held  guilty  of  sncfa  contributory  negiigeooe  u 
will  preclude  his  recovery  of  damages  bev;  - 
he  happened  to  stop  in  front  of  (though  -1- " 
feet  away  from)  the  pulley  which  carried  u- 
offending  belt.  If  the  place  was  too  unsafe 
be  used  for  aoch  a  purpoae.  It  ong^t  mat  t 
have  been  kept  open  as  m  eompMm  panage  a 
tborou^fare. 

2.  Nor  is  It  a  sufficient  defense  to  sar  th:t 
he  was  not,  when  injured,  engaged  in  the  d:*- 
charge  of  807  work  for  the  mlU.  but  was  vrr-' 
ly  idling,  i^ce  It  was  not  inconaistent  with  ue 
proper  discharge  of  the  duty  to  which  he  iri« 
assiffaed  that  he  should  hnve  excfaanged  a  fp* 
words  with  a  fellow  employ^  oonr4>mi:i:  1 
matter  of  common  Interest  to  thnn  and  to  tLcr 
employer. 

8.  Verdict  and  Judgment  for  $10,000  redc^i 
to  $8,000. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  conrt  paiU 
of  Vernon;  John  Bachman  Lee,  Jnd^ 

Action  by  B.  D.  Mowe  against  Uie  W.  £. 
Pickering  Lumber  Company.  Jndsinait  fc 
plaintiff.  Dtf endant  appeals.  Modified. 

The  following  1*  1^9  diagram  tefemd 
In  the  opinion: 
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Fujo  &  Mobs,  for  appellant 

ues,  for  appellee. 


Egan  &  Pe- 


MONROSS.  J.  This  l8  an  action  in  dam- 
gea  for  personal  Injuries  which  the  plaintiff 
lalms  to  hare  Bnstalned  while  in  the  employ 
(  the  defendant,  and  by  reason  of  defend- 
nt'B  negligence.  The  defense  Is  that  what- 
Ter  injuries  may  have  befallen  the  ptaJn- 
Iff  were  the  results  of  his  own  negilgeiice. 
:i  that  "he  left  bis  post  of  duty  and  esposed 
Imself  In  a  dangerous  and  hazardous  poal- 
ion."  etc.;  and,  "in  the  alternative,"  that, 
r  plaintiff  was  injured  In  the  manner  set 
orth,  tbe  proximate  cause  of  sneta  Injury 


was  tbe  omission  of  a  fellow  servant  prop- 
erly to  discharge  bis  duty,  and  that  the  plain< 
tiff  had  assumed  the  risk  of  anch  omission, 
and  Is  therefore  not  entitled  to  recover. 

The  evidence.  In  which  there  Is  no  serious 
conflict,  establishes  tbe  following  facts,  to 
wit:  The  defendant  company,  during  the 
year  1901  and  prior  thereto,  was  operating 
a  sawmill  in  tbe  parish  of  Vernon,  for  tbe 
purposes  of  which  It  employed  about  150 
men.  On  or  before  the  1st  of  March,  1900. 
the  mill  was  "shut  down"  for  repairs,  and 
for  tbe  putting  in  of  a  new  engine,  and  tbe 
plaintiff  was  at  that  time  «nployed  in  the 
capadty  of  mlUwrlgbt  and  general  helper. 
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It  does  not  api>ear  that  his  employment  was 
limited  to  the  particular  work  which  was 
then  undertaken,  or  that  there  was  any  un- 
derstanding to  the  effect  that  It  should  ter- 
minate when  that  work  was  completed.  On 
the  contrary,  he  seems  to  have  been  em- 
ployed as  a  general  utility  man,  whose  serv- 
ices might  hare  been  needed  in  such  an  es- 
tablishment the  year  round.  At  all  events, 
work  having  been  resumed  on  the  morning 
of  March  19th,  he  was  still  In  the  employ 
of  the  defendant. 

The  evidence  shows  that  the  adjustment  of 
certain  "Hue  shafting"  was  not  altogether 
true;  that  one  of  Its  bearings  had  a  tend- 
ency to  become  heated;  and  that  the  plain- 
tiff, who,  though  not  continuously  occupied 
at  any  one  tbing,  had  been  engaged  In  vari- 
ous jobs  during  the  day,  was  Instructed  by 
the  foreman  to  watch  said  bearing,  and,  In 
the  event  of  its  becoming  heated,  to  take 
such  steps  as  were  necessary  in  the  prem- 
ises, the  Idea  being  that  he  was  either  to  oil 
the  bearing,  or  call  the  attention  of  the  man 
employed  as  oiler  to  It  Acting  In  accord- 
ance with  these  specific  Instructions,  the 
plaintiff,  between  8  and  4  o'clock  la  the  af^ 
crnoon,  was  going  to  Inspect  the  bearing  or 
"box"  In  question,  when  he  met  one  Hlnson, 
another  employ^  of  defendant,  and  stopped 
for  a  moment  to  exchange  a  remark  about  a 
"hot  box"  In  another  part  of  the  mill.  The 
shaft  which  has  been  mentioned  was  Id  posi- 
tion 5  feet  above  the  level  of  the  floor,  sup- 
ported by  two  horizontal  beams,  6  feet  apart, 
the  points  of  contact  between  tbe  shaft  and 
the  beams  being  the  bearings  where  the  beat- 
ing was  feared.  Midway  between  these  two 
beams  a  driving  pulley,  4  feet  In  diameter, 
and  carrying  a  belt  16  Inches  wide  and  40 
feet  long,  was  attached  to  the  shaft.  The 
place  at  which  plaintiff  stopped  was  in  a 
thoroughfare,  at  a  point  about  8  feet  from 
this  pulley,  and  equidistant  between  It  and 
a  stairway  leading  Into  the  engine  room; 
and,  while  he  was  thus  stopped,  the  belt, 
which  the  pulley  was  carrying  with  great 
velocity,  parted,  and,  flying  Into  space,  struck 
Iilm  with  such  force  as  to  lift  him  from  the 
floor  and  to  break  both  of  his  legs.  It  ap- 
pears that  the  oiler,  for  bis  convenience,  in 
order  to  get  from  the  bearing  on  one  of  the 
beams  mentioned  to  the  bearing  on  the  other, 
had  laid  a  plank  across  the  two  beams,  at  a 
dialance  of  about  3  feet  from  the  pulley,  and 
liutween  the  pulley  and  the  place  where 
plaintiff  received  his  Injury,  and  it  Is.  no 
doubt,  a  fact  that  the  plaintiff  might  have 
crossed  In  front  of  the  pulley  on  this  plank. 
Instead  of  passing  along  a  thoroughfare  some 
&  feet  away,  or  he  might  have  made  a  cir- 
cuit which  would  have  obviated  the  neces- 
sity of  patislug  in  front  of  tbe  pulley  at  all. 
There  Is  nothing  to  show,  however,  that  he 
knew,  or  had  any  reason  to  suspect,  that  the 
belt  which  inflicted  the  Injury  was  defective, 
or  that  the  thoroi^hfare  through  which  he 
had  undertaken  to  pass  was  dangerous  and 


should  have  been  avoided.  Upon  the  otbtt 
hand.  It  Is  shown  that  Str^er,  tbe  toreman, 
some  time  after  November  1.  1S88,  notlfln! 
Mace,  the  superintendent,  that  **be  had  b^- 
ter  order  a  new  belt,  as  the  one  In  use 
liable  to  give  out;  tbe  laps  were  beginnuii 
to  show  loosening,  and  better  bave  another 
to  take  Its  place."  It  appears  from  Stiyker'i 
testimony  that  he  knew  enough  about  the 
belt  from  personsi  observation  to  jnstify  h:* 
giving  this  notice,  though  he  also  tesiiS-< 
that  he  never  really  examined  the  bell,  ml'. 
that  his  Idea  In  providing  a  new  one  n-as  u 
avoid  delay  In  case  it  gave  out.  He  also  t-^ 
tides  that  before  resuming  operations.  <.a 
March  19th,  he  had  some  conversation  w.xl 
Boatman,  a  man  whose  si^eciai  dnty  it 
to  look  after  the  belts,  from  wbich  he  o-d- 
cluded  that  the  belt  in  use  wan  atlll  sa^t. 
and  hence  that  it  was  not  then  necessat?  i-i 
substitute  the  new  rubber  belt,  which 
eral  mouths  before  bad  lieen  ordered  anJ  r- 
ceived  at  the  mill.  Mr.  Stryker,  howev^f. 
distinctly  disclaims  having  examined  tbe  1^ ' 
at  any  time,  and,  although  he  intimates  u.' 
there  might  have  been  some  doubt  upon  U:- 
subject  of  the  extent  of  his  authority  ov^r 
Boatman  with  respect  to  t>elts,  we  unJ-r- 
stand  him,  upon  the  whole,  to  mean  that  I' 
he  had  directed  that  the  new  belt  should  V 
put  on  his  orders  would  have  been  obev. 

Boatman  testlfles  tliat  he  waa  the  :: 
man"  for  the  mill,  and  his  examination  it:v 
ceeds  as  follows,  to  wit:  "Q.  Yon  say  y.-: 
had  inspected  that  [belt]  previous  to  tt  - 
accident?  A.  Yes,  sir;  I  had.  Q.  Did  yo 
flnd  anything  wrong  about  that  belt?  A.  h 
a  practical  way;  yes,  sir.  Q.  What  was  tl* 
matter  with  the  belt?  A.  It  was  8lxt«> 
Inch  double  leathw.  In  making  belts  nowa- 
days, they  make  four  and  a  half  inch  joiL*« 
or  laps.  This  lap,  you  understand,  makr' 
the  lap  of  the  belt  break  Joints.  Q.  Wi> 
there  anything  wrong  with  those  laps?  A 
It  needed  mending.  I  spoke  to  Mr.  Stryi:-'':. 
asked  him.  Suggested  that  he  get  me  s 
leather,  that  I  would  repair  the  belt;  x'n'- 
by  a  little  work  It  would  run,  probably, 
years.  Q.  What  was  the  matter  with  tl - 
belt,  Mr.  Boatman?  A.  That  tbe  Joint  vi'--> 
It  was  cemented  bad  become  uncemeD^-'. 
about  two  and  a  half  Inches  back.  Q.  I> : 
you  do  anything  for  the  belt?  A.  I  put  p  <■ 
rivets  In  It  Q.  Did  you  or  did  you  not  i^*: 
demn  that  belt?  A.  Well,  wheu  I  go  ot-- 
a  belt  to  work  on  It  I  take  it  off  the  p  jl>; 
for  I  cannot  work  them  on  the  pulley.  ■- 
they  are  tight  enough  to  work  witlioci  : 
tightener.  It  is  too  light  to  work;  and.  vt  - 
it  has  a  tightener  on  It  It  Is  tf>o  tight 
work  on,  particularly  when  It  is  a  roui . 
tooth  shaft  or  pulley.  You  have  to  take  .: 
off,  and  put  it  on  a  bench  or  on  tbe  fl  ■• 
Q.  Did  you  or  did  you  not  condemn  xh:: 
belt?  (OliJe<'ted  to,  and  the  objection  ov.::- 
ruled.)  A.  In  a  practical  way.  It  was  lial-- 
to  have  a  shut  down.  Might  have  b^^o  > 
month  or  two  months,  or  notbuta  dajr  or  t^-- 
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Q.  Did  you  or  did  you  not  condemn  that 
belt?  A.  The  word  'condemned'  was  not 
used  when  1  wu  talkhig  to  Mr.  Stryker.  I 
told  him  it  was  not  practical  to  uae  It  with- 
out doing,  some  preparing.  He  suggeated  It 
might  run,  and  I  told  him  it  might  run  a 
month  or  two,  or  only  a  day  or  two."  This 
wltneea  testifies  that  persona  who  are  in  the 
neighborhood  of  a  belt  that  breaks  or  Jumps 
from  a  pulley  are  liable  to  be  injured.  Con- 
Bldering  the  testimony  thus  recited,  In  con- 
nection with  that  of  the  foreman,  Stryker, 
we  conclude  that  while  the  latter  abstained 
from  making,  or  neglected  to  make,  a  critical 
examlnatlou  ot  the  belt  in  question,  he  was 
sufficiently  Informed  of  Its  c<aidltion  to  know 
that  it  was  likely  to  break  at  any  moment; 
and  that  be  continued  said  hdt  In  use  not- 
withstanding this  information,  and  notwith- 
standing the  fact  that  he  knew,  m  ought 
to  have  known,  that  Its  breaking  would  be 
attended  with  danger  to  any  one  who  might 
be  In  the  neighborhood  at  the  time. 

Upon  the  subject  of  the  extent  of  tiie  plaln- 
tUTs  Injuries,  It  Is  shown  that  both  bones  of 
the  1^  lec  were  broken  about  three  and  a 
half  Inches  above  the  anU^  and  were  also 
broken  at  a  point  about  four  Intdiet  bl^er 
up,  and  that  the  frecturea  were  comminuted; 
that  Is  to  say,  Uie  bones  were  crushed.  It 
also  appears  that  the  left  ankle  was  badly 
q]Tained,  and  that  thore  was  a  simple  tno 
ture  of  the  large  bone  of  the  right  leg,  below 
the  knee.  At  the  date  of  trial,  nearly  four 
months  after  the  accldoit.  the  plaintiff  was 
barely  getting  around  on  cratches;  the  left 
ankle  bdng  sttfl  and  cwriderably  twollen, 
and  the  leg  showing  a  great  deal  of  "cal- 
lous," which  bad  not  been  absorbed,  and 
whldi  win  nerer  be  mtir^  absorbed.  Ser- 
eral  physk^s  were  examined,  and  tiie  con- 
censoB  of  opinion  was  that  the  plaintiff  must 
have  snfCered  a  great  deal;  that  the  Injury 
recelTod  by  blm  will  hare  the  effect  ot  per- 
manently weakening  bis  left  leg;  and  that 
his  right  leg  will  recover  Its  strength,  and 
be  practically  as  good  as  b^re^  We  gath- 
er from  this  testimony  that  it  was  not  con- 
sidered likely  that  he  would  be  able  to  do 
any  physical  work  wtttiln  10  months  from 
the  date  of  the  ftceldent  It  Is  shown  that  he 
was  80  yean  of  age,  and  was  earning  $2.25 
per  day. 

A  good  deal  of  attention  was  deroted  dnz^ 
Ing  tiie  trtel  in  the  lowra-  court  to  the  plank 
which  the  oiler  bad  placed  across  In  front 
of  the  line  shaft  in  order  to  facilitate  him 
in  going  from  the  bearing  or  "box"  on  <me 
beam  to  that  on  tbe  other;  tiie  Idea  being, 
apparently,  tbat  tiie  plaintiff  was  guilty  of 
negligence  in  nbt  hSTlng  sought  to  reach  the 
bearing,  whldi  he  started  to  Inspect  by 
m^ns  of  said  lAank  rather  than  by  the 
route  which  he  was  pursuing  when  Injured. 
But  as  thia  theory  is  not  referred  to  tai  the 
brief,  and  finds  no  support  In  the  facts  dls- 
ctosed,  we  assume  that  It  Is  not  Insisted  on. 
The  defendantfs  couns^  with  equally  good 
aB8a-68 


reason,  appear  to  have  Bbandmed  tbat  por- 
tion of  the  defense  which  was  predicated  up- 
on the  theory  that  the  injury  to  plaintiff  was 
caused  by  the  negligence  of  a  fellow  s^ant; 
it  being  clearly  established  that  the  fore- 
man ot  the  mlU  knew,  or  ought  to  hare 
known,  that  the  belt  which  inflicted  the  In- 
Jury  was  in  such  a  condition  that  It  was 
likely  to  break  at  any  time,  and  that,  in 
the  event  of  its  breaking,  there  would  be 
danger  to  those  who  might  be  nearby.  The 
positions  upon  which  the  defendant  relies 
are,  therefore— First,  that  plaintiff,  when  In- 
jured, was  not  engaged  In  the  dischaxve  vt 
any  duty,  but  was  merely  Idling  about  tike 
mlU,  and  drawing  wages,  although  Improper- 
ly carried  on  defendants  pay  roll;  and,  sec- 
cmd,  that  the  amount  awarded  la  excessive. 

The  first  of  these  positions  Is  hardly  au- 
thorised by,  or  consistent  with,  tiie  dtf  oise  as 
set  up  In  the  answer,  which  distinctly  recog- 
nizes plalntllTs  status  as  an  emi^oyA.  It 
Is,  moreover,  unsupported  by  the  evldwc^ 
which  shows  that  plaintiff  was  originally 
employed  as  mlllwrlgbt  and  genwal  helper; 
that  he  was  expected  to  do  anything  that  he 
was  ordered  to  do;  and  that,  upon  the  day 
ot  tbe  accident,  he  bad  been  engaged  on  va- 
rious Jobs,  and,  when  Injured,  was  acting 
under  specific  Instructions  to  Inspect  a  bear- 
ing of  the  line  shaft,  and  was  on  his  way 
to  discharge  that  duty,  when,  meeting  an- 
other employ^,  be  stepped  to  exchange  a  re- 
mark concerning  a  "hot  box"  <a  bearing.  In 
another  part  of  the  mill,  and  at  tiiat  momoit 
met  with  the  accident.  It  Is  said  that  this 
was  Idling,  and  that  plaintiff  was  guilty 
of  negligence  In  atoppiiiff  in  a  dangerous 
place,  L  &  in  front  of  the  pulley  which  car- 
ried the  belt  by  which  he  was  injured.  We 
are  imable  to  concur  in  this  view.  The  mlU 
bad  been  storted  in  operation  tbat  day,  and 
there  were  "hot  boxes,"  apparently,  hi  sev- 
eral dtrectlona.  At  tiie  moment  when  plain- 
tiff was  Injured,  the  oilers  who  testified  in 
the  case  were  engaged  in  pouring  water  on 
one  or  more  of  them  In  <Hrder  to  cool  Hiern 
off;  and  to  hold  that  plaintiff  was  guilty 
ot  Idling,  mer^y  because  he  stoiiped  long 
oioni^  while  on  his  way  to  Inapect  an- 
otiker  box,  to  inform  Hlnsm  that  there  was 
a  "hot  box**  in  the  back  part  of  tho  mill, 
would  be  unreasonable.  And  equals  un- 
reasonable would  It  be  to  hold  that  ho  was 
gnfity  of  contrlbntory  negllgnce  in  stopping 
where  he  did.  We  attoch  to  this  opinion  a 
diagram  taken  from  the  Mef  of  defendant's 
counsel,  and  which  Is  a  eopy  of  an  original 
made  at  defendants  Instance,  save  as  to  the 
plank  which  has  been  mentioned,  and  which 
escaped  the  attention  ol  the  engineer  by 
whom  tiie  original  was  made,  but  whUdi  ap- 
pears In  the  eopj,  and  Is  mariced  **B.  Board." 
We  have  also  Indicated  upon  this  copy  the 
direction  from  wtalcfa  the  plaintiff  had  come, 
and  the  particular  'Iwarlng"  that  he  was  (m 
his  way  to  Inspect  From  this  It  wOl  be 
seen  that  he  had  taken  the  most  natural  and 
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dlnct  route  to  reach  his  d«BtlnatIon,  and 
that,  when  Injured,  he  was  In  a  pasBage  or 
UioKoiixbCare  Intended  for  general  Tise,  and 
only  about  10  feet  in  front  of  the  stairway 
leading  to  the  engine  room.  Under  these 
clrcnmBtances,  he  cannot  be  held  to  hare 
been  guilty  of  contrlbntory  negligence  wtth 
respect  to  the  accident  which  happened  be- 
cause be  stopped  for  a  moment  In  such  a 
place  to  make  a  resaark  to  a  fellow  employA 
concerning  the  operation  of  the  mill  tn  which 
tliey  were  both  engaged.  If  the  place  at 
which  tbey  stopped  was  considered  safe 
oiough  to  be  used  as  a  thoroughfare,  the 
employee  of  tiie  mill  had  a  right  to  presume 
that  It  was  safe  cnongh  to  Justify  such  use 
of  It  as  Is  commtmly  made  of  tboroughfares; 
and,  if  It  was  so  tmsafe  that  any  one  stop- 
ping tiiere  for  a  moment  should  be  held 
guilty  of  Diligence,  It  ought  to  have  been 
dosed  CTtlrely  by  the  owners  of  the  mill, 
a&d  not  kept  open  f<R-  the  general  use  of 
all  who  bad  occasion  to  pass  that  way,  and 
who  mfgtat  stop  to  excbange  easnal  rmnrks. 
ct  to  speak  with  each  otlLCir  concerning  tSie 
tmslness  in  which  tney  weee  engaged. 

Upon  the  question  of  amount,  we  are  of 
opinion  that  $10,000  Is  Mccesslre.  The  age 
ct  the  defendant,  his  earning  capacity,  and 
the  character  and  probable  effect  of  hts  In- 
Jttry,  have  been  stated;  and  these  elements, 
together  wtth  the  jurisprudence  of  this  court 
In  cases  «f  similar  character,  being  consid- 
ered, we  conclude  that  the  amount  allowed 
Bhonld  be  reduced  to  93,500.  See  Dixon  r. 
Lamber  Co.,  B2  La.  Ann.  1109,  27  South. 
654,  and  authorities  there  cited.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
Judgment  appealed  from  be  amended  by  re- 
ducing the  amount  allowed  therein  from 
$10,000  to  $3,S00,  and,  as  thus  amended,  that 
said  judgment  be  affirmed,  the  appellee  to 
pay  the  covtB  of  tiie  appeal. 


OLATTON  ».  TOWN  OF  TUPELO. 
(Supreme  Court  of  Mississippi.  April  8,  1901.) 

OIURDIAN  AND  WARD— FDNDS— TAXATION  TO 

.  GUARDIAN. 

The  loaning  of  a  ward's  money  by  a  guard- 
ian,  at  his  own  discretion,  after  permission  has 
been  |ranted  him  by  the  conrt  to  take  and  use 
such  lands  at  a  certain  rate  of  istersst,  is  an 
appropriation  of  the  funds  to  his  usa,  and 
renders  him  liable  to  taxation  diereon. 

Appeal  from  circuit  court  Tm  connty; 
B.  O.  Sykefl.  Judge. 

Assessment  proceeding  by  the  town  of  Tu- 
pelo against  W.  U  Clayton.  From  a  Judg- 
ment aiSruaing  the  aasaatmait,  Clayton  ap- 
P€«i8.  Affirmed. 

Clayton  &,  OUyton  and  3.  Q.  Robins,  for 
appellant   AndenK^n  &  Long,  for  appellee. 

TERRAL,  J.  W.  L.  Clayton,  residing  at 
Tupelo.  Miss.,  Is  the  guardian  of  Penelope 
IMzOB,  a  non  compoi  mentis,  and  bad  in  his 


bands  9S,000  btionglng  to  hts  ward.  In 

March,  1899,  he  petitioned  tbe  chancery  court 
of  Lee  county  for  permission  to  take  tbe 
funds  of  said  ward  from  that  date  ft>rward 
at  7  per  cent,  and  the  court  granted  hla  peti- 
tion to  take  said  funds,  bat  at  S  per  cent, 
interest  The  town  of  Tnprio  assesaed  said 
$6,000  to  said  W.  L.  Olayttm  Indfrldnally,  and 
from  that  aasessment  Oayton  appealed  to  the 
circuit  court,  where  said  asseasment  was 
affirmed.  It  appeared  from  the  erldoice  be- 
fore the  c^ult  court  In  addition  to  the  de- 
cree of  the  chancery  court  authorising  aald 
guardian  to  take  said  96,000  at  S  per  cmtvm 
per  annum  Interest  that  be  baa  regnlarty 
loaned  the  same,  and  never  loans  any  part 
of  aald  moneys  for  less  than  10  per  cent,  per 
annum  interest  and  no  loans  are  ever  sab- 
mitted  to  the  court  but  are  made  at  his  sole 
discretion.  Is  not  the  decree  made  at  hla  In- 
stance CTldence  that  the  money  Is  to  be  con- 
sidled  as  loaned  to  bim  at  8  per  cent  In- 
terest? Otherwise,  what  purpose  does  the 
decree  serve?  The  court  is  of  the  opinion 
that  the  dealing  of  Clayton  with  the  money 
of  his  ward  under  tbe  decree  of  the  cbancery 
court  is  an  appropriation  of  ft  to  hts  use,  and 
renders  him  liable  to  taxation  by  the  mu- 
nicipal authorities' of  Tupelo.  Hie  Jndcment 
of  the  circuit  conrt  Is  affirmed. 


HALL  T.  STATB. 
(Supreme  Court  of  MissIsslppL  April  flL  IflOU 

ACTION  AOAXNBT  BTATK-DAlUaBa  TO  PXOF- 
KRTT. 

Under  Ann.  Code.  S  4248,  providing  that 
any  person  having  a  claim  sffaiDst  the  state, 
after  demand  made  of  the  auditor  of  public  ac- 
counts therefor,  and  his  refasal  t*  ime  a  war- 
rant In  payment  thereof,  may  soe  tbe  state,  a 
party  renting  land  to  the  state  is  not  entitled 
to  sue  such  state  for  bad  husbandry  in  breach 
of  the  leane,  aince  such  daim,  h»ing  anliqnMut- 
ed,  is  not  such  a  one  as  the  auditor  can  aadit 

Appeal  from  circuit  court  Hinds  county; 
Robert  Powril,  Judge. 

Action  by  J.  C.  Hall  against  the  state  of 
MlBBlsslppI.  From  a  Judgment  In  favor-  of 
defendant  plaintiff  appeals.  Affirmed. 

Frank  Johnstmi,  tot  appellant.  Monroe 
McClnrg,  Atty.  Gen.,  for  the  State. 

TEBRAL)  X  Appellant  btoogbt  anlt 
against  the  state  of  Ulsslssippl  for  90^000 
damages  alleged  to  have  been  Inflicted  upon 
hla  plantation  In  Sharicey  connty  dnilnc  the 
years  1897,  1806,  and  1888,  and  rented  by 
him  for  that  time  to  the  board  (tf  control  of 
the  state  penitentiary,  and  wUch  eald  dam- 
ages were  alleged  to  bare  been  Inflicted  upon 
said  plantation  Iqr  reason  <tf  tbe  iMeeacb  of 
eald  contract  of  leaae  that  tbe  properly  aboold 
be  used  and  cultivated  In  a  reasonable  and 
careful  manner.  A  bill  of  particulars  ct  said 
damages  Is  attached  to  the  declaration.  A 
demurrer  to  the  declaratl<m  waa  OTitilniwI. 
and  the  plaintiff  below  appeals 
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It  li  too  well  setOed  to  need  dtatlon  vi 
airtbority  tbftt  a  aoTere^  stmte  cannot  be 
Bued  except  by  Its  eonsnt  Tbe  general  rule 
is  not  questioned  by  the  learned  counsel  of 
tlie  appellant,  bat  he  Insists  snch  eonsoit  la 
found  In  sectltm  4248,  Ann.  Code.  That  sec- 
tion reads  as  follows:  "See.  4048.  When  the 
State  May  be  Sued.— Any  person  having  a 
claim  against  the  state  of  Mississippi  after 
demand  mad»  of  the  auditor  ot  public  ac- 
counts therefor  and  his  rtfosal  to  Issue  a 
warrant  on  the  treasurer  In  payment  of  anch 
claim,  may,  where  It  is  not  otherwise  pro- 
vided, bring  suit  therefor  against  the  state. 
In  the  court  having  Jurisdiction  of  the  anb- 
Jeet  matttf  which  holds  Its  session  at  the  seat 
of  government."  The  statute  must  be  taken 
as  a  whole,  and  construed  so  as  to  give  every 
part  of  It  reasonable  effect  The  clause  that 
ft  demand  must  first  be  made  on  the  audi' 
tor  of  public  accounts  can,  it  seems  to  us, 
have  no  effect  unless  the  clftlm  be  one  which 
the  law  prescribes  for  audition  and  allowance 
by  him.  While  the  declaration  here  alleges 
that  his  claim  has  been  presented  to  the  au- 
ditor of  [xublic  accounts  for  allowance,  and 
that  be  has  refnsed  to  Issue  thereon,  yet  it 
Ifl  not  Insisted  that  the  auditor  failed  of  any 
duty  in  reflfpect  to  this  claim.  It  Is  for  un- 
liquidated damages  arising  from  bad  hus- 
bandry <ai  a  contract  of  lease,  and  needs 
evidence  and  counter  evidence  for  its  adjust- 
ment, and  the  adjudication  of  some  tribunal 
tot  fixing  the  same.  It  Is  not  lllce  the  ordi- 
nary etelma  upon  which  the  auditor  may 
pass,  such  as  salaries,  or  fees  of  <^cers,  or 
fixed  sums  under  express  contracts;  but  it  Is 
of  a  wholly  dlfTerent  nature.  And  so  It  Is 
contended  that  the  presentation  of  It  to  the 
auditor  of  public  accounts  Is  a  matter  of  mere 
form;  not  In  the  expectation  that  he  will 
issue  upon  It,  but  as  the  mere  incident  to 
the  bringing  of  a  suit  upon  it.  But  we  think 
this  clause  of  the  statute  is  a  substantial  part 
of  it,  and  fundamental  In  relation  to  suits  un- 
der tt.  If  It  l8  to  have  any  operation  In  the 
Interpretation  of  the  statute,  then  the  auditor 
of  public  accounts  Is  required  to  examine  and 
adjust  the  claim,  and  it  Is  upon  his  refusal  so 
to  do  tliat  a  suit  may  be  brought  against  the 
state.  The  auditor  could  not  audit  this  claim, 
and  It  Is  not  Insisted  In  argument  that  he 
could  do  so;  and,  because  It  Is  not  a  claim 
which  be  should  audit,  we  think  It  is  not 
capable  of  supporting  a  suit  In  Whitney  v. 
State,  S2  Miss.  732,  a  suit  was  sustained 
against  the  state,  but  the  claim  there  was 
one  for  which  the  act  authorizing  its  creation 
ezpresaly  required  the  auditoc  to  Isaue  bis 
warrant.  Affirmed. 


WHXIAMS  T.  SATBRS  et  aL 
(Supreme  Ooart  of  Bfisslssippi.  April  8,  1901.) 
RBPLOVlK-^ONTRACr  OF  8ALB. 

The  owner  M  oevtain  damaged  cotton 
stored  the  same  with  a  company  whldi  was  to 


separate  tiie  damaf^  from  the  good,  and.  If 
neceisary,  rebale  It.  Later,  such  owner  con- 
tracted to  sell  the  merchantable  cotton  stored 
to  plaintifF  at  a  specified  price  per  pound,  to 
b«  paid  on  delivery,  after  separatioa.  There- 
after the  company  haTla;  separated  the  good 
cotton,  and  rebaled  it,  plaintiff  tendered  de- 
fendant, the  owner's  agent,  the  purchase  price 
of  such  cotton  as  rebaled,  and  demanded  de- 
livery, which  was  refused.  Held,  that  replevin 
would  not  lie  to  re<^ver  such  rebaled  cotton, 
since  the  contract  of  sale  was  not  complete  so 
as  to  pass  title. 

Appeal  from  drcalt  court  Coahoma  coun- 
ty; F.  A.  Montgomery,  Judge. 

Action  by  John  Williams  a^lnst  B.  T.  Say- 
era  and  others.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  anneals.  A^med. 

B.  H.  WUdberger  and  Alexander  *  Alex- 
ander, for  appellant  Bosh  &  Qardner,  for 
appelleo. 

XBRBAL.  3.  This  a  replevin  snlt» 
tnrooght  bj  Wlllams  for  26  twIoB  of  cotton. 
J.  H.  Stewart,  as  execntor,  had  49  bales  of 
cotton  stoied  with  the  Cnarkadale  Compreas 
Company,  which  waa  In  a  damaged  c<Hidl-* 
tlon,  and  employed  said  compreu  company  to 
separate  the  damaged  cotton  fr<»n  the  good, 
and,  If  necessary,  to  rebale  the  ume.  Oa 
the  7th  of  November.  1888,  Stewart,  by  writ- 
ten contract,  agreed  to  sell  the  merchantable 
cotton  In  said  49  bales  of  cotton  to  John  Wil- 
liams at  3.28  cents  per  pound  of  merchant- 
able cotton,  to  be  paid  for  on  deUT«7  after 
the  good  cotton  had  been  separated  from  the 
damaged  cotton.  Thereafter,  the  compress 
company  having  pvt  the  good  eotbm  in  the- 
49  bales  of  cotton  Into  a  merchantable  condi- 
tion hy  picking  the  damaged  cotton  frmn  the- 
good,  and  rebaling  the  latter  Into  26  bales, 
Williams  tendered  to  Bayers,  the  agent  of 
Stewart,  the  porchase  price  of  the  S»  balesi 
of  cotton,  demanded  the  delivery  of  the  same,, 
which  Sayers  declined,  who)  he  toougfat  this 
salt  for  their  recovery.  The  drcnlt  Indge 
directed  a  verdict  and  judgment  fbr  appel- 
lee and  Williams  sppeals. 

A  suit  1^  replevin  did  not  lie  In  this  case. 
It  Is  a  mle  of  law  that,  as  between  the  seller- 
and  the  buyw,  the  sale  of  property  Is  not- 
complete,  so  as  to  pass  title  to  the  bnyer, 
while  anything  remains  to  be  done  between- 
them  In  r^atlon  to  the  property,  whether  to 
ascertain  and  Identify  the  property  or  to  fix 
the  price  to  be  paid  tot  it  What  Williams 
bought  was  not  the  49  bales  of  cotton  at  the 
OlaAsdale  Compress  Warehouse,  but  the- 
merchantable  cotton  in  saki  49  bales  of  cot- 
ton. The  merchantable  cotton  in  said  49- 
boles  was  commingled  with  unmerchantable 
or  damaged  cotton.   The  good  cotton 'was  to- 
be  separated  from  the  damaged  cotton,  and 
the  good  cotton  was  thereafter  at  cuuilder- 
able  exi>ense  separated  from  the  damaged' 
cotton,  and  was  rebaled  by  the  comiiress- 
cmnpany,  and  tor  this  rebaled  cotton  tbjs 
suit  was  brongbt  Tbe  contract  tterefore^ 
did  not  evidence  a  completed  sale,  and  Wll- 
Uanu  bad  ao  tltte  to  sostain  tbA^  action^.  - 
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brouftat  by  him.  Story,  Sales  (3d  Ed.)  {  286 
et  aeq.  Tbe  Indgment  ot  tbe  circuit  court  !■ 
afllniiod* 


McDUGLE  T.  SILMEB. 
(Supreme  Oourt  of  Misriastppt.  April  8;  1901.) 

JUSTICES   OF  THB  PEACB  —  JURISDICTION  — 

SERVtCH  OF  SUHHONS— CESITIORARI— 
CIRCUIT  COURT— JDRlSDIcnON. 

1.  Service  of  a  eummoiu  by  the  justice  of  the 
p<nce  iasulag  the  same  Is  a  nolli^,  aod  hence 
confers  no  Jurisdiction  of  the  defenduit's  per- 
son. 

2.  Under  Code,  {  89,  proTiding  that  when  a 
case  de<^ded  by  a  justice  of  the  peace  is 
brought  before  the  circoit  eonrt  by  certiorari, 
nch  court  shall  be  confined  to  the  examina- 
tion of  qaeetions  of  law  appearing  on  the  face 
of  the  proceedings,  where  the  justice  trying  a 
case  was  without  jurisdiction  of  the  defend- 
ant's person  owing  to  the  fact  that  such  jus- 
tice himself  seTTed  the  summons,  the  circuit 
court  Is  without  jurisdiction  to  try  such  case 
on  Its  being  brought  up  by  certiorari,  since 
there  was  no  trial  In  the  justice  court 

.  Appeal  from  circuit  court,  Da  Soto  county; 
P.  H.  Lowry,  Judge. 

Action  by  J.  D.  Filmer  against  J.  R.  Mc- 
Dngte.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  BeverBed. 

B.  L.  Dabney,  for.  i^pellant.  Bt  John 
Waddell,  for  appeUee. 

TERBAL,  J,  On  the  17th  day  of  Febru- 
ary. 1900,  J.  D.  FUmer  filed  for  suit  before 
J.  P.  Buford,  justice  of  the  peace  of  De  Soto 
county,  his  claim  for  $200,  and  a  summons 
was  issued  by  said  Justice  returnable  at  Lake 
Cormorant  of  the  24th  day  of  February, 
1900,  and  said  summons  was  executed  by 
the  justice  himself  In  due  time,  and,  Mc- 
Dugle  not  appearing  as  required  by  said  sum- 
mons, a  judgment  default  was  rendered 
against  blm  for  said  $200.  Thereafter  an 
execution  Issued  upon  said  judgment,  and 
was  levied  upon  the  property  of  McDt^le, 
when,  by  certiorari,  bis  complaint  was 
brought  before  the  circuit  court  of  De  Soto 
county.  Tbe  circuit  court  of  De  Soto  coun- 
^  proceeded  to  try  the  case  de  novo,  and 
render  judgment  against  McDugle  for  $200 
and  Interest  thereon,  and  from  that  judg- 
ment McDugle  appeals.  The  circuit  court 
of  De  Soto  county  bad  no  judlsdlctlon  to 
try  the  case,  because  the  only  jurisdiction  It 
could  have  was  tbe  Jurisdiction  of  the  jus- 
tice of  the  peace  Buford,  and  Buford  had 
no  jurisdiction  whatever.  Jurisdiction  is  ei- 
ther in  regard  to  the  subject-matter  of  the 
suit  or  of  the  person  sued.  And,  what- 
ever may  be  true  aa  to  the  Jurisdiction  of 
Justice  Buford  to  the  matter  In  contro- 
versy.—upon  which  we  pass  no  opinion, — 
yet  undoubtedly  he  acquired  no  jurisdiction 
of  the  defendant,  McDugle,  by  the  service 
of  process  upon  him  made  himself.  Pro- 
cess may  be  only  served  the  person 
designated  in  the  Code  relating  to  this  sub- 
ject, and  umiufleUonably  nowhere  Is  &  Jus- 


tice of  tbe  peace  authorized  to  execute  pro- 
cess issued  by  himself.  Such  sar^lce  is  a 
nullity,  and  confers  no  jurisdiction,  and  Is 
of  no  more  force  than  If  not  made  at  alL 
It  was  a  nullity,  and  was  rightly  dlsr^ard- 
ed  by  McDugle.  Kyle  v.  Kyle,  5S  Ind.  387; 
Works,  Courts  &  Jur.  p.  211.  When  a  case 
decided  by  a  justice  of  tbe  peace  is  brought 
by  certiorari  before  the  circuit  court,  that 
court  Is,  by  the  express  provisloiis  of  Code,  I 
89,  confined  to  tbe  examination  of  questions 
of  law  ai^earlng  upon  the  face  of  the  pro- 
ceedings, and  In  case  of  reveal  should  ot- 
ter up  such  Judgment  as  the  Justice  ought 
to  have  entered.  If  the  same  be  ai^arent. 
Now,  it  must  be  clear  that  tbe  justice  of 
the  peace  had  no  authority  to  enter  any 
judgment,  but  should  have  issued  process 
for  the'  defendant,  directed  to  the  constable 
of  the  district,  or  to  the  sheriff  of  the  county 
or  his  deputies;  and  the  case  must  be  re- 
turned to  Justice  Buford,  or  to  his  successor 
in  office,  that  it  may  be  proceeded  with  In 
an  orderly  manner  by  a  legal  service  of  no- 
tice. By  the  authority  above  quoted.  Jus- 
tice Buford  had  no  jurisdiction  of  the  de- 
fendant, and  so  there  has  never  been  a  trial 
In  a  justice  of  the  peace  court,  and,  until 
tried  in  such  court.  It  can  have  no  place  in 
the  circuit  court.  The  Infirmity  in  the  caae 
is  tbe  want  of  Jurisdiction  In  the  justice 
court  and  in  the  circuit  court  of  the  person 
of  the  defendant.  In  cases  arising  before  a 
justice  of  the  peace  tbe  circuit  court  can 
have  no  jurisdiction  unless  the  Justice  had 
jui-Isdictlon  of  It  Glass  v.  Moss,  1  How. 
{319;  Mon-ls  V.  Shyrock,  60  Miss.  696.  697. 
Railroad  Co.  v.  McCollister,  60  Miss.  106,  5 
South.  G95,  was  very  similar  in  its  leading 
aspect  to  the  case  here  before  us,  and  there 
this  court  sent  back  to  the  Justice  of  tbe 
peace  court  two  causes  of  action,  which  had 
got  Into  the  circuit  court,  and  were  there 
consolidated  with  another  cause  of  action, 
and  passed  Into  judgment  because  no  notice 
of  flnld  two  causes  of  actlim  had  beea  given 
to  tbe  defendant  in  the  case  before  tbe  Jus- 
tice of  the  peace.  And  so  the  Judgment  in 
the  circuit  court  against  McDugle  is  revo^ 
ed,  and  the  case  remanded  to  that  court, 
with  directions  that  it  reverse  the  Judgment 
of  the  Justice  of  the  peaces  and  return  tbe 
case  to  him  that  a  summons  may  issue  for 
the  defendant  and  that  it  proceed  according 
to  tbe  coarse  of  the  common  Law.  Reversed 
aud  remanded. 


ILTilNOTS  CENT.  B.  CO.  et  aL  T.  ADAMS. 
(Supreme  Court  of  MlsrisslppL   Mardi  23. 

1001.) 

DHUNQUBNT  TAXES— INTBRBST-WJUNCTTON 
BOND— ACTION. 
1.  Interest  cannot  be  collected  on  delinquent 
taxes  before  they  are  reduced  to  judgment 
stDce  Interest  Is  not  allowed  at  common  law, 
and  Code  1882,  ||  2848,  2800.  only  aUows  In- 
terest Mt  money  due  under  eentracts  and  jodg- 
mentb 
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2.  An  injanction  bond  In  a  snit  to  restrain 
the  collection  of  taxes,  which  is  conditioaed  to 
pay  damages  on  its  dinoIntioD.  does  not  an- 
tfaorixe  the  collection  of  interest  on  the  taxes 
In  an  action  on  the  bond  on  the  ground  that 
It  creates  a  contractual  liability  to  pay  dam- 
hges  for  a  faliare  to  pay  the  taxes. 

3.  Code  1802,  {  3747.  declaring  a  tax  to  be  a 
debt,  does  not  anthorize  the  colIectltHi  of  inters 
est  on  dellnqnent  taxes,  nnder  leetion  2848.  au- 
tbortxiog  interest  on  cootraetnal  obligations, 
Btnce  it  is  a  debt  arising  as  a  matter  of  law, 
and  not  from  contracL 

Appeal  from  circuit  court,  Hindi  county; 
Robert  Powell,  Judge. 

Action  on  an  Injunction  bond  by  Wirt 
Adams,  as  state  revenue  agHit,  against  the 
Illinois  Central  Railroad  Company  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiff, 
defendants  aiq;>ea].  Reversed. 

Mayes  &  Harris,  for  appellants.  Odtz, 
Beckett  &  Kimbrough,  J.  A.  F.  Campbell, 
and  Great  A  Green,  for  appellee. 

CATA,  Special  jQdge.  On  the  27th  of  Au- 
gust, 1886.  the  nilnolB  Central  Railroad  Com- 
pany applied  for  and  obtained  from  H.  a 
Conn,  chancellor,  sitting  for  Hinds  county, 
Bflss..  an  Injunction  restraining  appellee  and 
the  railroad  commlBsIoners  of  the  state  of 
Mississippi  from  making  way  assessment  tor 
taxation  of  the  Louisville.  New  Orleans  & 
TexRU  Railroad  property  for  the  years  1886 
to  ISei.  Inclusive,  the  said  property  being 
then  owned  by  the  lillnois  Central  Company; 
and.  pursuant  to  the  flat  of  the  chancellor, 
executed  bond  In  the  snm  of  |2S,00O,  with  R. 
W.  Mtllsaps  and  John  Etart  sureties.  On 
September  28,  1896,  the  Injunction  was  dis- 
solved by  the  chancery  court,  and  an  appeal 
taken  to  the  supreme  court  of  the  state,  and 
on  December  2,  1896,  In  case  No.  a312,  the 
decree  of  the  chancery  court  was  affirmed  by 
the  supreme  court  On  the  6tfa  day  of  Feb- 
ruary, 1800,  the  railroad  commlsslmers  as- 
sessed the  property  of  the  railroad.  On  Feb- 
ruary 7,  1899,  the  bill  for  Injunction  was  dls* 
missed  by  the  chancery  court  No  opposition 
to  such  dlunlssal  was  mjtde  by  the  railroad 
companlea  atta  said  decree  of  afflrmance  by 
the  supreme  court,  and  the  dismissal  occurs 
red  on  the  request  made  by  the  revenue 
agent  thereafter.  The  railroad  commission- 
ers held  semimonthly  meetings  on  the  first 
and  third  Mondays  of  December,  1896,  and 
January,  1890.  The  costs  of  the  appeal  to 
the. supreme  court  were  paid  on  January  2, 
180a  This  suit  on  the  bond  was  instituted 
on  the  8th  day  of  February,  1800,  In  the  cii> 
cult  court  of  Hinds  county,  and  the  cause 
was  tried  upon  an  agreed  statement  of  facts. 
Judf^ment  was  giv^  tot  the  state  revenue 
agent  and  against  the  railroads  for  the  snm 
of  111,931.16,  the  same  being  for  the  Interest, 
at  6  per  cent.,  which  would  have  accrued  on 
the  amount  of  taxes  claimed,  via.  9807,706.- 
3A,  for  the  mtmtfas  intervenbig  betwem 
the  first  Monday  of  March,  1896)  had  not  the 
inJuncUon  delayed  the  obtaining  judgment 
for  that  time;  the  other  claims  of  plaintiff 


for  espeasea,  etc.,  being  dlsaUovred  by  the 
circuit  conrt  Thereupon  ttie  amMllants  ap- 
pealed  to  this  court  ftom  said  judpnoit 
The  ccmdttlon  ot  the  bond  sued  on  is  as  fol- 
lows, vis.;  "Now,  if  said  railroad  compa- 
nies, in  case  the  Injunction  be  dissolved, 
shall,  within  80  days  thereafter,  well  and 
truly  pay  and  satisfy  all  costs  and  damages 
as  shall  result  from  the  wrongfully  suing  out 
of  this  Injunction,"  etc  Can  Interest  upon 
ddlnqurat  taxes  be  recovered  upon  an  In- 
junction bond  by  dedgnatlng  tbem  as  dam- 
ages? If  they  can  be  thus  recovered,  they 
surely  would  be  recoverable  In  a  direct  suit 
therefor.  The  basis  for  recovery  must  be 
the  same  tn  both  Inatuices.  Oalllng  biter- 
est  'damages*'  could  not  opomte  to  make 
that  liable  which  was  not  liable  nnder  the 
name  of  Interest  Interest  Is  entirely  stat- 
utory. It  was  not  allowable  by  the  common 
law.  and  «lsts  only  by  positive  legislation. 
Eastln  T.  yandom,  Walk.  214;  Hamer  v. 
Klrkwood,  26  Miss.  9a  Onr  statute  ^vi- 
sions authorizing  tite  recovery  of  interest  are 
found  In  sections  2M8,  2350,  Code  1892,  and 
they  provide  as  foUows:  "The  legal  rate  of 
Interest  on  all  notes,  accounts  and  contracts, 
shall  be,*'  etc.  and  "that  all  judgments  and 
decrees,  founded  on  any  contract  shall  bear 
Interest,"  etc.,  "and  other  judgments  and  de- 
crees at  6  per  cent"  Unless  the  contractual 
relation  exists,  or  judgment  has  been  obtain- 
ed, our  statutes  do  not  auOioilBe  the  recov- 
ery of  Interest;  and  It  is  clear  Uiat  that 
relation  does  not  ^st  as  between  the  gov- 
emmrat  and  the  dtlsens,  regarding  the  levy 
of  taxes,  in  the  sense  to  which  the  Interest 
statute  r^ers.  By  statute  taxes  are  a  llm 
upon  and  bind  the  property  assessed  In  spe- 
cie from  the  Ist  day  of  February  of  tiie  cur- 
rent year,  are  due  in  October  Ist  following, 
and,  if  not  paid  by  the  16th  of  December, 
may  be  collected  of  the  personalty  by  dis- 
tress, and,  if  not  paid  tn  land  by  the  first 
Monday  of  April  thereafter,  togetfaN-  with 
the  additional  parts,  the  land  Is  sold  there- 
for. Interest  In  connection  with  dellnqnent 
taxes  Is  nowhere  provided  for  where  lands 
are  purchased  by  an  Individual  at  such  sale 
for  taxes,  and  then  only  after  the  sale.  If 
at  such  sale  of  delinquent  lands  they  are 
struck  off  to  the  state,  th^  can  be  redeemed 
by  paying  the  amount  of  taxes  and  costs 
and  25  per  cent,  damages.  But  there  is  no 
provision  for  Interest  thereon.  See  sections 
3746.  8794,  3801,  3823.  3830.  Code  1802.  In- 
terest Is  not  allowable  upon  delinquent  tax- 
es by  way  of  damages.  Appellee  Insists  with 
much  earnestness  that  tUs  Judgment  appeal- 
ed from  herdn  Is  not  rendered  for  Interest, 
but  damages  for  loss  of  Interest,  arising  un- 
der an  expKss  contract  by  the  terms  of  the 
bond.  The  terms  of  the  bonds  are  always 
construed  strictlsalmi  juris,  and  the  word 
**damages"  th»eln  must  be  taken  to  mean 
such  damages  as  were  allowed  by  law.  As 
the  law  did  not  authorise  the  recovery  of  In- 
terest npcn  taxes  delinquent  tefpre  jude- 
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ment,  dttarly  no  legal  Injury  could  reeult  by 
wltfahohUng  that  which  the  law  did  not  au- 
thorize to  be  recovered.  We  have  carefully 
examlaed  the  authorities  cited  by  appellee, 
■and  And  In  each  case  the  basis  of  the  suit 
was  upon  matters  upon  which  interest  was 
recoverable  by  statutory  enactment  Section 
S747.  Code  1882.  does  not  change  the  law  by 
declaring  the  tax  a  debt  It  la  a  debt  by 
vii-tue  of  legislative  declaration,  and  not  a 
debt  arising  by  contract.  The  effect  of  sec- 
tion 3747,  supra,  la  to  make  the  owner  lia- 
ble In  person  for  the  whole  of  his  taxes,  col- 
lectible as  provided  by  section  3826,  Code 
1802.  But  It  does  not  change  the  law  regu- 
lating the  recovery  ot  Interest  That  interest 
Is  not  recoverable  on  taxes  delinquent  was 
lield  also  In  the  following  cases:  Louisville  & 
N.  H.  Oo.  V.  Hopkins  Co.,  87  Ky.  202,  9  S.  W. 
407;  Shaw  v.  Peckett  28  Vt  482;  HaskeU 
V.  Bartlett,  34  Cat  281;  Perry  v.  Bailroad 
Oo.,  05  Ala.  401,  28  Am.  Rep.  740;  Edmon- 
mai  V.  City  of  Galveston,  53  Tex.  167.  The 
other  items  of  damage  named  In  the  decla- 
ration, having  been  disallowed  by  the  court, 
and  no  cross  ai^eal  having  beeCi  taken,  can- 
not be  considered  by  this  cmtxt.  The  Judg- 
ment of  the  court  below  Is  reversed,  and 
the  case  remanded. 

CALHOUN.  J.,  having  been  of  counsel  In 
the  case  below,  takes  no  part  In  this  decision. 


mOE  T.  INTERSTATE  BUII>DINO  ft  LOAN 
ASS'N. 

<SQpreme  Court  of  MlssiasippL   April  8,  1901.) 

BUILBINO  AND  LOAN  ASSOCIATIONS-TRUST 
DaSD—jEDXTORTIONATB  CONTRACT 
— CANCSLULTION. 

A  hulldlDg  and  loan  trust  deed  aecaring 
^000,  which  Is  procured  by  fraudulent  rep- 
reseatatioDs  that  it  Is  given  only  to  secure  the 

Srindpal  and  6  per  cent,  interest,  when  the 
eed  requires  the  mortgagor  to  pay  $24  per 
month  on  40  shares  of  stock,  20  ot  which  are 
for  the  sole  hesefit  of  the  company,  and  flO 
per  month  interest  until  the  shares  of  a  par 
value  of  JlOO  per  share  are  paid  for,  will  be 
canceled  for  fraud  on  the  suit  of  the  mortgagor 
conpled  with  an  offer  to  do  equity  by  paying 
the  prindpal  with  0  per  cent  iatcrest 

Appeal  from  chancOTy  court;  Lftuderdale 
county;  N.  O.  Hill.  ChanceUor. 

Suit  by  Mrs.  E.  G.  Inge  agaiust  the  Inter- 
state Building  &  Ix)an  Association  for  the 
rescission  of  a  contract  and  for  the  can- 
cellation of  a  trust  deed.  From  a  decree  in 
favor  of  defendant,  compUinsnt  appeals. 
Reversed. 

The  blU  alleges  that  in  1800  an  agent  of 
appellee  company  induced  her,  through  her 
husband,  who  was  her  agent,  to  subscribe 
for  40  shares  of  Its  capital  stock,  and  to  bor- 
row the  sum  of  $2,000  from  It  and  to  secure 
the  same  by  a  deed  of  trust  on  her  house 
and  lot  and  the  transfer  of  the  shares  of 
stock  to  It  for  additional  security;  that  this 
as«Dt  represented  to  her  sgent  that  this 


building  and  loan  association  was  aupdor 
to  all  other  building  and  loan  assoclationa 
in  that  it  In  lieu  of  all  ^mlums,  charged 
6  per  cent  interest  on  the  money  borrow- 
ed; that  she  did  not  read  the  contract  but 
relied  on  these  statements  of  this  agent  and 
executed  the  deed  of  trust  to  secure  as  she 
thought  the  amount  she  actually  borrowed 
and  the  6  per  cent  interest,  but  that  upon 
Investigation  she  found  that  the  deed  of  trust 
is  claimed  by  defendant  to  have  been  taken 
to  secure  the  monthly  payments  of  $24  on  40 
shares  of  stock  and  $10  per  month  interest 
and  for  the  payment  of  Insurance  and  taxes, 
and  that  20  shai-es,  of  the  par  value  of  $2,- 
000,  were  for  the  sole  benefit  of  the  com- 
pany as  a  premium,  when  no  premium  was 
agreed  to  be  paid  by  her.  The  bill  charges 
that  gross  fraud  was  perpetrated  upon  her 
by  the  representations  of  the  said  agmt  that 
no  premium  was  charged  for  the  mon^ 
loaned,  but  that  it  was  a  plain  and  simple 
transaction.  In  which  the  Interest  charged 
was  only  6  per  cent  per  annum,  payable 
monthly;  and  that  in  the  face  of  this  repre- 
sentation defendant  now  claims  that  20  of 
said  shares,  which  she  has  been  carrying  for 
seven  years,  are  premium  shares,  and  that 
when  the  whole  40  shares  have  been  paid 
up  In  full  by  her,  and  whose  par  value  Is 
$4,000,  she  wlU  have  nothing  but  the  right  to 
have  her  deed  of  trust  canceled:  and  she 
further  avers  tnat  she  never  heard  of  the 
claim  that  20  of  the  shares  of  the  stock  were 
held  as  the  sole  property  of  the  association. 
The  bill  prays  for  a  writ  of  Injunction  re- 
straining the.  association  from  selling  her 
property  under  the  deed  of  trust,  for  a  re- 
scission of  the  contract  and  for  cancellation 
of  the  deed  of  trust  The  defendant  company 
answered  the  bUl,  denying  all  Its  material 
allegations,  and  made  Its  answer  a  cross  bill, 
and  prayed  for  foreclosure  of  the  deed  of 
trust  Considerable  testimony  was  taken, 
and  the  cause  was  heard  on  the  bill,  an- 
swer, and  proof.  Two  witnesses  for  com- 
plainant testified  ak  to  the  statements  of  the 
agent  that  no  premium  was  to  be  charged, 
and  that  the  6  per  cent  Interest  was  re- 
quired In  lieu  of  premiums.  On  final  hearing 
the  chancellor  denied  relief  on  the  bill  of 
complainant  and  dismissed  her  bUl,  but 
granted  the  relief  sought  In  the  cross  bni  dl> 
rectlng  the  foreclosure  of  the  deed  of  trust 
From  that  decree  complainant  appealed. 

Neville  ft  Wllboum  and  W.  H.  Hard,  for 
appellant  Brame  &  Alexander,  for  appellee. 

WHITFIELD,  C.  J.  The  fraud  charged 
in  this  bin  Is  of  the  grossest  character,  and 
clearly  established  by  the  evidence.  It  fol- 
lows that  the  complainant  should  have  bad 
the  relief  prayed  for  in  her  bill,  she  offer- 
ing to  do  eqol^  by  repaying  the  loan  with 
6  per  cent  interest  and  that  the  relief  asked 
for  by  the  cross  bill  should  have  been  de> 
nied.  The  act  of  1886.  of  course,  la  of  no 
avail,  since  It  could  not  have  the  effect  oC 
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preTCTtIng  the  conaeqnettces  of  the  fraud  In 
the  procurenmt  of  the  contract  It  may  be 
added  that  the  contract  la  uaconaclbnable  to 
the  laat  degree,  and  such  as  no  court  should 
enforce.  Comi»elllng  the  appellant  to  make 
payments  on  the  basis  of  maturing  to  the 
par  value  of  flOO  each  the  whole  40  shares, 
when  she  only  borrowed  $2,000,  and  tak- 
ing 20  of  these  shares  as  the  absolute  prop- 
erty of  the  association  as  premium  shares, 
so  as  to  leave  the  appellant  with  no  interest 
In  them,  is  extortion  of  the  baldest  type. 
And  the  effort  to  uphold  the  transaction  by 
saying  a  later  by-law  shows  the  real  object 
was  to  mature  the  40  sharps  to  only  $50 
each  is  overthrown  by  the  fact  that  she  was 
compelled,  according  to  the  stipulations  of 
the  trust  deed,  to  make  the  whole  81  pay- 
ments on  the  basis  of  actually  maturing  the 
whole  40  shares  to  the  par  ralue  of  9100 
each.  The  Hafter  Case  has  no  application 
to  the  facts  of  this  case.  But,  apart  from 
all  this,  the  gross  fraud  practiced  and  prov- 
en entitles  to  a  rescission  of  the  contract, 
upon  the  payment  of  the  principal  and  6  per 
cent  interest  since  the  complainant  volun- 
tarily off.erB  to  pay  this.  This  case  Is  con- 
trolled by  the  principles  announced  In  Saw- 
yer T.  Association,  ICS  Mich.  228,  ei  N.  W. 
621;  Rowland  T.  Association,  116  N.  C  825, 
18  9.  E.  065;  and  Willlar  v.  Association,  45 
Md.  640.  Reversed  and  remanded  to  be  pro- 
ceeded  In  in  accordance  with  this  opinion. 


HART  et  al.  v.  AMERICAN  BUILDING  & 
LOAN  ASS  N. 

(Supreme  Court  of  Mississippi.    April  20, 
1901.) 

BUILDING  AND  I<OAN  ASSOCIATION— UNCON- 
SCIONABLE CONTRACT. 

A  building  and  loan  association  made  its 
loans  by  auction  to  the  tUghest  bidder,  and  a 
stockholder  owning  20  shares  of  Its  stock  ob- 
tained the  loan  of  $1,000  by  executing  a  trust 
deed  on  certain  property,  wliicb  required  the 
payment  of  $12  each  month  ea  assessmeats  and 
dues  on  the  20  shares  of  stock  nntil  maturity  of 
tho  stock.  The  stock  was  also  deposited  as 
collateral.  Plaintiff  made  277  monthly  pay- 
ments. Beld,  that  the  contract  was  ancoosdoD- 
able,  and  hence  the  foreclosure  of  the  trust 
deed  would  be  enjoined. 

Appeal  from  chancery  court.  Hinds  coun- 
ty; H.  G.  Conn,  Chancellor. 

"To  be  offlclaily  reported." 

Injunction  by  P.  Hart  and  others  against 
the  American  Building  &  Loan  Association 
to  restrain  the  foreclosure  of  a  trust  deed. 
From  a  decree  dissolving  the  injunction, 
plafntiffa  appcaL  Revised. 

On  the  4th  day  of  January,  1890,  P.  Hart 
took  10  shares  of  stock  of  $100  per  share  In 
the  American  Building,  I^oon,  Tontine  & 
Savings  Association,  and  became  a  member 
of  said  association  on  that  date. '  In  Jauua- 
I7i  1892,  Hart  mods  apidicatloo  to  said  as- 


sociation to  borrow  from  it  $1,000,  and  took 
10  additional  ahares  of  stock,  making  20 
shares  in  all.  The  loan  funds  of  the  asso- 
elation  woe  put  up  and  anctloned  oflf  at  t^e 
regular  semimonthly  meetinga  of  the  direct- 
ors of  the  association.  Membera  present 
conld  bid  In  person,  and  absent  members 
could  send  In  written  bids,  and  the  stock- 
holder bidding  the  highest  premium  obtain- 
ed the  money.  Hart  sent  in  a  written  bid, 
and,  his  being  the  hl^est  bid,  he  obtained  the 
loan.  Haying  obtained  the  loan.  Hart  paid 
dues  on  his  stock  and  Interest  on  the  loan  up 
to  and  including  the  month  of  January,  1807, 
when  he  refused  to  pay  any  more.  Default 
liavlng  been  made  by  Hart  in  his  payments 
ten  more  than  one  year,  the  conditions  of  the 
trust  deed  were  broken,  and  the  trustee,  In 
April,  1898,  advertised  the  property  to  be 
sold.  In  accordance  with  tiie  terms  of  the 
trust  deed,  on  May  2, 1698.  On  ^e  2Sth  day 
of  April,  P.  Hart  and  bis  wife,  Babbetto 
Hart,  filed  their  bill  in  the  chancery  court 
against  the  building  and  loan  association 
and  B.  J.  Black,  the  trustee  in  the  deed  of 
tTDBt  and  enjoined  the  sale,  oiling  as  fol- 
lows: That  the  defendant  association  Is  a 
corporation  chartered  under  the  laws  of  Ten- 
nessee, and  domiciled  In  Uemphls,  and  has 
no  domicile  in  Mississippi;  that  In  January, 
1890,  Phillip  Hart  applied  for  m^bershlp  In 
the  association,  and  purchased  10  ataares  of 
stock,  and  obtained  the  certlflcate  therefor, 
and  paid  admission  fee  of  $10,  and  obtained 
his  pass  book;  Oiat  during  the  year  1890  he 
paid  $80  on  said  certificate,  including  the  $10 
adml68i(Mi  fee,  and  during  the  year  1891  he 
paid  $77  on  said  certlflcato;  that  on  January 
1,  1802,  he  api^led  to  the  association  for  a 
loan  of  $1,000,  and  received  It  on  February 
8,  1892,  and  that  he  and  his  wife  executed  a 
trust  deed  on  pn^erty  In  Jackson,  Miss.,  to 
secure  the  loan,  and  the  conditions  of  the 
trnst  deed  were  to  pay  $12  each  month  as 
assessments  and  due  on  20  sharra  of  stock; 
that,  in  addition  to  the  land,  the  20  shares 
of  stock  were  retained  by  the  association  as 
collateral  security;  that  the  Intent  and  mean- 
ing of  the  transaction  (as  complainant  was 
told  and  nndostood)  was  that  when  monthly 
payments  to  said  association  equaled  $1,000 
and  6  per  cent,  interest  from  Fel»iiary  3, 
1802,  the  debt  would  be  paid,  and  the  con- 
veyance canceled;  that  the  object  and  pur- 
pose of  complaluaat  in  becoming  sharehold- 
er was  to  get  $1,000  at  6  per  cent  interest, 
and  pay  it  baca  In  a  given  time  In  monthly 
payments;  that  the  contract  was  a  Misato- 
sippi  contract;  that  he  had  made  277  pay- 
ments, as  shown  by  his  pass  book,  and  that 
the  debt  was  paid  In  fnll.  The  bni  then  ooa- 
tains  the  fbllowlng  allegation:  "Tour  ora- 
tors would  further  show  and  state  that  the 
contract  as  claimed  by  said  defendant  cor- 
poration, and  the  additional  sum  soui^t  to 
be  collected  by  the  trustee's  sale,  Is  usurious, 
as  evidenced  by  the  277  payments  before 
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mentitmed,  and  Is  a  wUIfnl  violation  of  the 
statDte  against  utot}-,  for  tbe  reason  that  the 
defendant  seeks  purposely  to  collect  from 
eomplalnanti  a  greater  rate  of  interest  than 
alx  per  cent.,  as  agreed  upon;  wherefore 
your  orators  say  that  defendant  has  been 
fully  paid,  and  Uiat  they  are  entitled  to  have 
and  recover  from  defendant  corporation  the 

sum  of  dollars,  by  them  paid  on  said 

usurious  contract  above  said  debt  and  Inter- 
est."  Defendant,  In  Its  answer,  denies  that 
tbe  contract  Is  usurious,  as  charged  in  the 
bill,  and  denies  that  Hart  was  told  that  the 
debt  would  be  paid  and  settled  at  a  deSnlte 
and  fixed  time  after  so  many  payments. 
Tbe  answer  avers  that  the  association  Is  a 
regular  building  and  loan  association,  and 
lends  its  money  only  to  its  members;  that 
Hart  bid  In  the  money,  and  bid  GO  per  cent, 
stock  premium;  and  denies  that  the  debt  Is 
paid.  The  trust  deed  is  made  an  exhibit  to 
the  pleadings,  which  contains  the  following 
stipulation:  "If  the  said  Phillip  and  Bab- 
bette  Hart  shall  well  and  truly  pay  the  afore- 
mentioned instailmeuts  of  Interest  as  they 
become  due  and  payable,  and  monthly  dues 
on  said  20  shares  of  stock,  and  keep  said 
house  and  Improvements  Insured,  and  pay 
the  taxes  and  assessments  on  said  property 
as  they  become  due,  until  said  shares  of 
stock  are  fully  paid  up  or  matured,  then  this 
conveyance  shall  be  void,  and  said  trustee 
shall  Immediately  reconvey  said  property  to 
said  Phillip  Hart  and  Babbette  Hart,  at 
their  expense,  and  tbe  said  shares  of  stock 
shall  be  of  no  further  value,  and  be  turned 
over  to  said  association  for  cancellation." 
At  the  trial  of  the  case  in  the  court  below 
the  bill  of  complaint  was  dismissed,  l^e  in- 
Junction  dissolved,  and  a  decree  for  $50  dam- 
ages against  complainants  was  rendered. 
From  this  decree  complainants  appeal. 

Bobt.  Lowry,  for  appellants.  Williamson, 
Wells  &  Oroom,  for  appellee. 

WHITFIELD,  O.  J.  This  case  Is  con- 
trolled by  the  principles  announced  in  tbe 
opinion  in  Inge  v.  Association  (recently  de- 
cided) 29  South.  998,  and  the  authorities 
therein  cited;  particularly  the  Rowland 
Case,  115  N.  0.  825,  18  S.  E.  965.  The  con- 
tract is  unconscionable  to  the  last  degree, 
and  such  as  no  court  should  enforce.  The 
premium  shares  condemned  in  the  Inge  Case 
are  fatal  to  this  one  also,  and  tbe  facts  make 
this,  as  they  did  that,  a  case  of  fraud  and 
extortion,  entitling  complainants  to  relief  on 
the  ground  Indicated,  quite  independently  of 
any  question  of  usury,  well  or  111  pleaded. 
As  to  that  feature,  it  Is  only  necessary  to 
add  that  the  appellant  does  not  seek  to  re- 
cover the  (1  per  cent.  Interest,  but  admits 
that  to  be  right,  stating  that  It  has  been  paid. 
Relief  should  be  granted  appellant  The  In- 
junction was  erroneously  dissolred.  Be> 
versed  and  remanded. 


BtTNGKIiBT  v.  JONEB  et  al. 
(Supreme  Court  of  UiBSlsdppL   April  8,  1901.> 
APPEAL  AND  ERROR— HBCORD—STRIKINQ  OUT 
—BVIDBNCB— WITNESS— FAILURB  TO  CALlr- 
PRBSUUPTIONS— DEEDS- DBSCRIPTSON  —  IN- 
DEFINITBNESB. 

1.  Where  some  of  the  testimony  was  taken 
orally  before  the  cbaacellor,  and  for  failure 
to  conform  to  the  law  reiatins  to  bills  of  ex- 
ceptions was  stricken  from  the  record  on  re- 
spondent's motion,  respondent  was  not  estop- 
ped from  invoking  the  rule  that,  where  all  the 
evidence  relating  to  an  issue  was  not  preserv- 
ed la  the  record,  the  finding  of  the  trial  court 
should  be  affirmed. 

2.  Where  a  portion  of  the  record  on  appefti 
Is  stricken  out,  the  case  must  be  coosideivd 
on  tbe  remaining  record;  and,  unless  error  is 
there  apparent,  the  decisioa  of  the  trial  coart 
must  be  affirmed. 

3.  Where  plaiatiff  claimed  a  portion  of  the 
land  in  controversy  under  a  deed  which  a  buIh 
■criblng  witness  thereto  testified  was  made  to 
and  paid  for  by  plaintiff's  father,  and  the  name 
of  the  grantee  changed  since  delivery,  If  plain- 
tiff falls  to  oall  his  father  as  a  witaess  to  dis- 
pute such  testimooy  the  court  is  at  liberty  to 
presume  that,  if  tbe  father  had  been  produced 
as  a  witness,  his  testimony  would  hare  been 
adverse  to  plaintiff. 

4.  Where  a  witness  testified  that  the  grantor 
in  a  deed  under  which  plaintiff  claimed  a  por- 
tion of  the  land  In  controversy  told  witness 
several  years  before  the  date  of  such  deed 
that  she  (such  grantor)  had  deeded  the  land 
to  plaiDtiiTa  father,  and  such  statement  was 
not  denied  by  plaintiff  or  his  father,  their  not 
doing  80  raised  the  presumptioQ  of  its  truth. 

5.  Where  a  deed  purports  to  convey  all  the 
grantor's  "title  and  interest  in  land  in  the  pos- 
sesrioa  of"  the  grantee,  "to  wit,  my  whole  and 
entire  interest  in  and  to  the  land  belonging  to 
my  father's  estate,"  in  a  specified  county  and 
state,  such  deed  conveys  no  title  to  land  in  the 
possession  of  the  gfantee's  father,  or  to  any 
land.  In  the  absence  of  evidence  as  to  what 
land  was  int«tded. 

6.  Wliere  a  deed  purports  to  convey  "all  onr 
right,  title,  clnim,  and  mteresit  in  tract  of  land 
belonging  to  B.,  deceased,  situated  in"  a  cer- 
tain county  and  state,  the  deed  conveys  noth- 
ing, since  tbe  description  Is  destilTite  of  data 
sufficient  to  identify  any  tract,  and  p<rint8  to 
nothing  that  would  anthorize  extrinric  evi- 
dence to  make  it  more  definite. 

Appeal  from  chancery  court.  Franklin 
county:  Claude  Plntard,  Chancellor. 

"To  be  officially  reported." 

Action  by  A.  N.  Bunckley  against  P.  "L. 
Jones  and  Others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeala  Affirmed. 

Tbeo.  McKnigbt,  for  appellant  Calhoon 
&  Oreen,  and  Green  &  Green,  for  app^Iees. 

WALKER,  Special  Justk«.  The  record  in 
this  case  shows  that  on  May  10,  1847,  Ran- 
som Bunckley,  owning  a  large  body  of  land  In 
Franklin  county,  some  30-odd  slaves,  horses, 
cattle,  etc.,  by  deed  conveyed  a  portion  of 
the  same  to  his  three  sons,  Nathan,  Ransom 
P.,  and  Douglass.  After  tbe  granting  clause 
In  the  deed,  be  made  this  provision:  "To 
have  and  to  hold  the  said  tract  or  parcel  of 
land,  tbe  said  negroes  and  stock,  bother 
with  all  the  rights,  liberties,  privileges,  her- 
editament^ and  appurtenances  taer^/  grant- 
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•d  or  Intended  to  be  granted  nnto  tbe 
said  Natban  Bunckley,  Ransom  P.  Bunck- 
ley,  and  Douglass  Bunckl^,  parties  of  tiia 
second  part,  to  them,  tbelr  belrs  and  assigns, 
and  unto  their  own  proper  use  and  behoof, 
forever,  with  this  express  exceptlcm  and  res- 
ervation, however:  That  Is  to  say,  that  the 
said  Ransom,  party  of  the  first  part,  as  afore- 
said. Is  to  retain  the  possession  of  the  entire 
propeity  herelnl>efore  by  these  presents 
granted,  and  to  receive  and  enjoy  all  the 
proQts,  use,  and  benefits  of  the  same,  for  and 
during  the  tenn  of  his  natural  life,  as  free 
and  unincumbered  as  to  possession  and  en- 
joyment of  said  property  as  though  these 
presents  had  not  been  executed;  and  immedl- 
ately  after  the  death  of  the  said  Ransom, 
party  of  the  first  part,  or  as  soon  thereafter 
as  practicable,  the  said  property  by  these 
presents  conveyed  Is  to  be  divided  Into  equal 
shares  between  the  parties  of  the  second 
part:  provided,  also.  If  the  said  Nathan,  Ran- 
som P.,  and  Douglass,  or  either  of  them, 
shall  die,  whether  before  or  after  the  death 
of  the  said  Ransom,  of  the  first  part,  or  be- 
fore or  after  a  division  of  said  property,  with- 
out leaving  a  child  or  children  surviving 
them,  and  In  that  event,  the  survivor  or  sur- 
vivors and  their  children  shall  take  the 
whole  of  the  property  by  these  presents  grant- 
ed and  conveyed."  On  the  same  day,  and  as 
a  part  of  the  consideration  tor  the  deed 
aboTe  mentioned,  he,  with  hie  wife,  executed 
a  deed  to  Nathan,  his  son.  as  trustee,  convey- 
ing certain  other  lands  and  slaves  in  trust, 
with  the  following  stipulations;  "To  have 
and  to  hold  the  said  tracts  or  parcels  of  land 
and  negroes,  with  the  appurtenances  herein- 
before granted,  In  trust,  nevertheless,  for  tbe 
use  and  purpose  hereluto  specified;  that  Is  to 
say.  In  trust  to  suffer  and  permit  the  said 
parties  of  the  first  part  to  occupy,  use,  and 
enjoy  the  benefits,  rents,  and  profits  of  the 
said  lands  by  these  presents  granted,  and 
the  said  slaves.  In  as  full  and  ample  a  man- 
ner as  though  these  presents  were  unexe- 
cuted, for  and  during  the  natural  life  of  the 
said  Ransom  Bunckley,  and  then.  Immedi- 
ately after  the  death  of  the  said  Ransom, 
should  his  said  wife,  Mary  Ann,  be  the  sur- 
vivor, to  grant  and  convey  the  before-men- 
tioned tracts  or  parcels  of  land  and  slaves, 
and  every  part  of  said  property  In  these  pres- 
ents mentioned,  unto  the  said  Mary  Ann,  for 
and  during  the  term  of  her  natural  life,  and 
no  longer;  it  being  the  express  intention  of 
the  said  Ransom  to  secure  to  the  snid  Mary 
Ann  the  before-mentioned  land  and  negroes 
after  hla  death,  and  of  the  said  Mary  Ann  to 
accept  the  same  as  a  full  equivalent  and  in 
the  full  consideration  of  the  right,  title,  and 
Interest  which  tbe  said  Mary  Aan  would 
otherwise  have  unto  the  estate  of  the  aald 
Ransom  at  the  time  of  his  death,  and  tbea 
hi  the  remainder  In  fee  simple  to  Nathan 
Bunckley,  Ransom  P.  Bnuckley.  and  Doug- 
lass Bunckley,  and  their  heirs.  In  equal 
shares,  but  should  said  Nathan,  Ransom,  or 
Douglass  die,  either  before  or  after  the  death 


of  the  said  Mary  Ann,  without  child  or  child- 
ren surviving  them,  in  that  event  to  the 
survivor  or  surrivorB  of  my  three  sons,  Na- 
than, Ransom,  and  Douglass,  and  the  de> 
Bcendants  of  such  survivor  or  survivors,  in 
equal  shares,  forever."  In  1848  or  1849  the 
wife,  Mary  Ann,  died,  and  in  1870  Ransom 
Bunckley  died.  In  1861  the  three  stms^  Na- 
than, Ransom  P.,  and  Douglass,  by  writing, 
parted  among  themselves  the  lands  embraced 
In  the  foregoing  deed  and  deed  In  trust.  In 
April,  I8til,  Douglass  and  wife  ccmveyed  to 
Nathan  the  portion  that  had  fallen  in  the 
partition  to  Douglass,  and  in  May  of  tbe  same 
year  Douglass  died  childless.  After  1861, 
and  prior  to  1873,— the  exact  date  not  shown 
by  the  record.— Ransom  P.  Bunddey  died, 
leaving  as  hla  heirs  his  three  children,  named 
In  the  record  John  R.  Bunckley,  Mrs.  Alice 
I.  WilUams,  and  Mrs.  Leila  Scrlber.  In  1888 
Nathan  Bunckley,  to  secure  a  loan  of  $5,000 
from  the  Scottish-American  Mortgage  Com- 
pany, executed  to  them  a  deed  of  trust  on 
tbe  lands  destrlbed  in  the  deeds  of  Ransom 
Bunckley  of  May  10.  1847.  The  debt  not  be- 
ing paid  when  due,  the  deed  of  trust  was 
foreclosed  In  January,  1883.  One  Judah 
bought  at  the  sale,  and  through  successive 
conveyances  tbe  appellees  are  finally  reached 
in  the  chain.  In  October.  1896.  appellant,  A. 
N.  Bunckley,  a  son  of  Nathan,  filed  his  bill 
in  this  cause,  claiming  to  be  owner  of  an  un- 
divided one-third  interest  In  all  the  lands  de- 
scribed in  the  two  deeds  of  1847,  which, 
through  the  chain  set  out  above,  had  passed 
into  tbe  possession  of  appellees.  His  claim 
is  based  on  tbe  Idea  that  the  deeds  of  1847 
vested  a  limited  estate  in  the  sons  of  the 
grantor.  Ransom,  determinable  upon  their  dy- 
ing childless,  and,  since  one  of  them  (Doug- 
lass) died  without  children,  his  interest  vest- 
ed In  tbe  surviving  brothers,  Nathan  and 
Ransom  P.;  and  he  claims  by  conveyances 
from  John  R.  Bunckley  and  Alice  I.  Wil- 
liams, two  of  the  three  heirs  of  Ransom  P. 
His  bill  seeks  a  cancellation  of  all  the  fore- 
going conveyances  antagonistic  to  his  own 
title,  and  a  partition  of  the  lauds.  Nathan 
Bunckley.  father  of  appellant,  and  Leila 
Scrlber  are  mode  defendants  in  tbe  bill,  and 
decree  pro  confesso  In  due  course  Is  taken 
^inst  them.  The  other  defendants  an- 
swer, setting  up  various  defenses,— among 
others,  that  the  limitations  over  in  the 
deeds  of  1847  were  void,  and  thereby  the 
grantees  took  in  fee  simple;  that  tbe  partition 
In  1801  terminated  the  joint  tenancy,  making 
each  par^  owner  in  severalty  of  his  respec- 
tive allotment,  and  that  Nathan  Bunckley  for 
20-odd  years  before  the  filing  of  the  blit  had 
been  In  adverse  possession  of  the  entire  body 
of  lands,  and  that  appellant's  right,  If  it  ever 
existed,  was  barred  by  tbe  statute  of  limita- 
tions; that  the  alleged  deed  from  John  R. 
Bunckley  to  A.  N.  Bunckley  was  a  forgery, 
the  deed  In  reaUty  being  to  N.  Bnnckl^,  the 
"A."  fn  the  name  having  been  written  into  It 
many  years  after  Its  'execution;  that  the  deed 
to  appellant  from  Alice  I.  Wllllanukdoes  not 
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tis^dmattj  describe  the  propertj  ccmTeyed 
so  that  It  ma^  be  Identified;  that  the  appel- 
lant la  estopped  from  Betting  up  any  claim 
to  the  property  by  reesoa  of  hla  conduct 
when  Nathan  Bnnckley  executed  the  deed  of 
truat  to  secure  the  loan  named  abore.  The 
case  was  energeticaUy  and  aUy  contested  by 
both  ildea  hi  the  Iowa*  court,  many  dcpoel- 
tlona  iuK>rmefl  by  the  learned  efaanc^w, 
and  on  final  hearing  a  decree  vnm  roadered 
denying  rdleC  and  dlamlBBlng  the  Ull,  and 
from  that  decree  this  appeal  Is  taken. 

On  the  hearing  of  this  case  In  the  lower 
court,  some  of  the  testimony  was  taken  mal- 
ly  before  the  chancdlor,  and,  because  of 
want  of  conforml^  to  the  law  regulating 
the  taking  of  bills  of  exceptl<»iB,  was.  on 
motion,  stricken  out  of  the  record  by  this 
court,  so  that  the  case  before  us  stands  on 
a  portion  of  the  testimony  that  was  before 
the  chancfiUor.  AiHpeUees  invoke  the  rule  re- 
quiring an  affirmance  of  this  case  when  It  is 
shown  to  the  court  tiiat  all  Uie  testimony 
befbre  the  chancdlor  is  not  before  this  court, 
while  aiq>eUant  CMitends  that,  since  the  oral 
testimony  taken  btfore  the  chancellor  was 
stricken  from  this  record  on  motion  of  ap- 
pellees, the7  are  now  estopped  to  claim  the 
benefit  of  llie  rule  requiring  that  the  case 
be  affirmed  on  the  presumption  that  the 
omitted  testimony  supported  the  decree,  and 
showed  Oiat  the  finding  of  the  chancellor 
was  correct.  In  accordance  with  the  law 
and  tbe  rales  of  practice  of  this  court,  the 
defeetlre  bill  of  occeptlons  taken  by  appel- 
lant was  stricken  from  ^e  reewd  In  this 
range.  The  record  then  stood  as  though  It 
had  not  be«l  attempted  to  put  the  matter 
embraced  In  the  bill  of  exceptions  In  tbe  rec- 
ord, and.  from  tbis  Tiew  of  the  law,  we  do 
not  think  appdlees  were  estopped  to  claim 
whatever  ben^t  might  accrue  to  them  by 
reason  of  the  record  becoming  incomplete. 
From  the  earliest  adjudication  on  this  qnes* 
tlon,  in  Rankin  t.  HoUoway,  3  Smedes  &  M. 
614,  this  court,  In  numerous  cases,  has  held 
that  the  presumption  of  correctness  is  In- 
dulged In  favor  of  a  decree  or  judgment 
when  only  a  part  of  the  testimony  before 
the  lower  court  Is  before  this  court  There 
Is  this  exception,  however,  as  announced  by 
Chief  Justice  Sharkey  In  the  Rankin  Case, 
'  supra:  "But  the  effect  of  this  rule  Is  that 
only  such  matters  as  are  not  properly  placed 
upon  record  by  Incorporating  them  In  tbe 
bin  of  CTc^tlons  are  to  be  excluded.  It 
does  not  reject  the  whole  record,  and.  If  the 
error  be  apparcut  without  them,  then  we 
must  reverse;  and.  If  It  is  not  then  we 
must  affirm.  The  Judgment  on  Its  face  may 
be  erroneous,  or  the  record,  devested  of  mat- 
ters not  properly  placed  on  It  may  show  er- 
ror." We  regard  that  as  the  correct  rule. 
So  we  must  now  look  to  the  record,  and  as- 
certain If  there  be  error  requiring  tbe  case 
to  be  reversed  notwithstanding  the  Incom- 
pleteness of  the  record. 
Appellant  bases  his  title  on  the  two  deeds 


of  J<^  B.  Bnn^ey  and  Alice  L  mUixn^ 

—the  first  dated  January  27,  1873,  and  tlK 
second  dated  DecembM  4,  1893.  Tbe  JiAi 
B.  Bunckley  deed  Is  assailed  <Hi  the  ground 
that  It  was  In  fact  made  to  N.  Bunetlej, 
and  not  to  A.  N.  Bunckley;  thSa  being  aw 
red  In  the  answers  of  ai^tileaa.  In  snpp<*: 
of  this  STmnent  the  d^tositlm  of  ooe  M.  J 
Young  is  takra,  who  says  that  be  aaw 
deed  written,  heard  It  read,  saw  the  ched: 
for  the  purchase  money  given  by.  Mattu 
Bunckley,  saw  It  signed  and  admowledgvc 
and  knows  that  the  deed  was  made  to  N 
Bunckley,  and  not  to  A.  N.  BnnekleT.  Tks 
testimony  as  to  this  substantive  tect  was  cer- 
tainly competent  and  Is  undlqmted.  The 
cullarly  suspicions  circumstances  cfmnect^! 
with  the  history  of  this  deed  are  strooEir 
suggestive  of  positive  fraud.  It  parports  u 
have  been  made  In  January,  1873,— tbe  vlt- 
ness  Young  says  It  was  made  at  tiiat  tlBK 
—and  It  quietly  sleeps  until  October  M.  18K 
after  appeillant's  father  bad  heea  dispossw- 
ed  of  the  land,  when  a^iellaxit  presents  1 
for  record.  From  1878  up  to  Jaxraary,  19M. 
when  the  Bunckleys  are  dlBposaesaed,  A  N. 
Bunckley  was  an  Inmate  of  his  father'! 
home;  and,  while  the  exact  are  of  app^ 
lant  Is  not  shown  by  the  record,  we  infer 
from  all  the  clrcnmstances  that  be  wsa  i 
mere  youth  at  the  time  of  the  execution  or 
the  deed,  and  living  in  Ibe  home  of  hie  Ei- 
ther. In  the  face  of  the  posttive  teethnpoT 
of  Young,  and  all  the  other  snaplclons  dr- 
cumstancee  attending  this  deed,  ntith«'  t> 
pellant  nor  bis  fath«-,  Nathan  Bnnckler. 
put  upon  the  stand  to  support  this  ieei 
Win  it  be  disputed  that  they  were  ta  AlI 
possession  of  all  the  facts  connected  itM 
that  deed?  Will  It  be  contended  that  Nu^ 
an  Bunckley  should  not  have  t>een  called  u 
a  witness  to  cootradlet  the  positive  testi- 
mony of  the  witness  Toungt  He,  more  p;: 
ticularly  than  any  one  else  nmnected  wi:i 
the  transaction  and  this  case^  was  cognlnnt 
of  everything  pertaining  to  the  ezecuttoa  of 
the  deed  in  question.  The  wen-settled  rok 
Is  that  he  should  have  been  ottered  as  i 
witness  by  appellant  ai^»  faUIng  to  do  tlu;. 
we  are  at  liberty  to  presume  that  If  he  h»i 
been  produced  as  a  witness  by  appellant, 
his  evidence  would  have  been  adverse  to 
pellant  Barnes  v.  Railroad  Co.,  47  La.  Ana 
1222,  1223,  17  Soutii.  TSZi  Oalhonn  v.  Bar 
nett  40  Miss.  590.  In  addition  to  aD 
the  deed  Itself  purports  to  convey  to  A  S 
Bunckley  "all  my  right  title.  Interest  ai>- 
clalm  In  and  to  the  following  described  lia^ 
now  In  the  possession  of  him,  the  said  A.  5. 
Bunckley,  to  wit:  My  whole  and  entire  ifr 
twest  In  and  to  the  land  belonging  to  ar 
father's  estate,  R.  F.  Bunckley,  deceased,  b 
Franklin  county,  and  state  afineaald.' 
While  It  Is  doubtful  If  that  is  soch  a  descr> 
tlon  as  may  be  made  definite  and  certain  ^ 
aliunde  proof.  It  Is  not  necesaaiy  to  dedde 
that  question  here,  tar  two  reasons:  Fim 
that  no  testimony  Is  offered  by  appellant » 
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Identify  the  lands  cooTe^ed;  and,  second, 
-the  record  afflrmatlv^  abows  that  NaUuin 
Bnnckley,  and  not  A.  M.  Btmckley,  was  In 
poaacBBiMi  ct  the  landa  at  the  date  of  the 
execution  of  the  deed.  Bo,  on  the  case  as 
made  hj  the  record,  we  are  driven  to  ttie 
Irre^stible  condualon  that  aw^aant  acquir- 
•ed  no  title  under  the  deed  from  Jobn  R. 
Bunckley, 

We  come  now  to  notice  the  other  deed  xm- 
der  vhleh  appellant  claims,  to  wit  the  deed 
from  Ura.  Alice  I.  Williams,  of  date  De- 
cemb^  4,  188S.  This  deed  describes  the 
property  conveyed  as  "all  oar  right,  tlUe, 
claim,  and  Interest  In  tract  of  land  bdong- 
ing  to  Bansom  P.  Bnnckler,  deceased,  situ- 
ated In  Franklin  coonty,  state  ot  Mississip- 
pi." We  are  Inclined  to  the  <qilnlon  that  the 
teatinuwy  shows  that  many  years  b^re  the 
execution  oC  this  deed  Mrs.  WlUlama  c<bi- 
veyed  her  interest  bi  the  lands  to  Nathan 
BuncU^,  If  we  are  to  take  the  testimony 
•of  lira.  Scrlber  as  competent  She  (one  of 
the  defendants  to  the  bill)  testifies  that 
about  18S7  Mrs.  Wnilams  told  ber  that  she 
bad  conveyed  her  Interest  In  the  land  to  ber 
uncle  Nathan  for  the  sum  of  fSBO.  While 
this  may  not  be  of  great  probatlTe  weight, 
it  was  not  denied  by  either  appellant  or 
Nathan  Bnnckley,  and  their  not  doing  so 
raises  the  i^resnmptlon  at  its  truth.  Barnes 
Ralbmd  Oo.,  supra;  Calhoun  r.  Burnett 
supra.  But  if  that  be  not  true,  the  deed  Is 
ambiguous.  If  the  ambiguity  Is  lat«it  do 
effort  whatever  was  made  by  appellant  to 
Idmtlfy  the  lands  In  controvert  as  the 
lands  conveyed  by  the  deed  in  qncBtlon;  and 
for  that  reasui,  If  toe  no  other,  appellant 
has  failed  to  show  title  by  that  deed.  But 
we  think  the  deed  Is  defective  by  reason  of 
a  patent  ambiguity  In  the  description.  The 
description  says,  "all  our  right,  title,  claim, 
and  Intoreat  in  tract  of  land  bdonging  to 
Ransom  P.  Bnnckley,  deceased,  situated  tn 
Franklin  county,  state  of  Mlaslssippl.**  This 
•dsBCrlption  points  to  nothing  that  wonld  au- 
thorize extrinsic  evidence  to  make  It  more 
d^lte.  It  Is  utterly  "destitute  of  data  snf. 
fldent  to  Identify  the  tract"  What  tract  Is 
meant?  When  did  It  "belong  to  BanSom  P. 
Bnnckley"?  He  might  have  had  several 
-tracts  of  land  belonging  to  him  at  different 
times.  Bamett  v.  Nichols,  68  Miss.  622. 
"Bvery  conveyance  ot  land  must  define  its 
Identity  or  fix  Its  locality.  That  may  be 
done  In  two  modes:  The  first  Is  by  so  com- 
plete a  description  in  the  deed  itself  as 
points  directly  to  the  subject-matter;  or, 
second,  by  referring  to  something  aliunde 
tl»e  deed,  whlcli,  when  consulted,  indicates 
tbe  property."  This  deed,  we  think,  fails  to 
do  either,  and  Is  therefore  void.  Bowers  v. 
Andrews,  S2  Miss.  696. 

Since  the  two  deeds  under  which  appe- 
lant dalms  title  are  shown  to  be  insnfflclrat 
to  sustain  his  case,  we  are  indisposed  to  dls- 
•CTiss  the  other  questions  raised  by  a  coq- 
structlon  of  the  deeds  of  May  10^  1M7,  as  it 


Is  mmecesssty  to  a  correct  determination  of 
this  appeal  It  IS  manifest  from  the  record 
bef<He  us  that  tiie  decree  of  the  learned 
chancellor  was  correct  and  it  Is  tlierefore 
affirmed. 

OALHOON.  J.,  having  beat  of  counsel, 
toe*  no  part  hi  the  case. 


McGAIiL  V.  STATE. 
(Supreme  Court  of  Mississippi.   April  8,  1901.) 

HOHICIDB-HANSLAUOHTER— WITNBSS— W- 
PIUCHMENT—CHAROB—FLIOHT— UN- 
AVOIDABLE KILLING. 

1.  Where,  on  a  trial  for  maosiaugbter,  de- 
fendant laid  a  predicate  to  contradict  a  wit- 
ness for  the  state  by  asking  him  whether  he 
did  not  tell  a  certain  pe^oD,  at  a  specified  time 
and  place,  that  he  (witness)  took  a  pistol  from 
the  person  of  deceased  after  he  was  killed,  to 
which  witness  answered,  "No,"  it  was  error  to 
refuse  to  permit  defcndaat  to  show  by  such 
person  that  tbe  witaesa  did  make  snch  state- 
ment at  such  time  and  place. 

2.  Where  defendant  was  on  trial  for  man- 
slauf-liter.  it  was  error  to  charge  that  unless, 
at  the  time  of  the  liiiUng,  defendant  was  in 
real  or  apparent  daneer  at  the  hands  of  the  de- 
ceased, and  the  killfag  was  unnroidable,  the 
jury  must  convict  him,  since  flieht,  which  is 
one  of  the  means  ot  avoiding  danger  which 
was  necessary  to  be  mode  at  common  law,  is 
not  reqidred  m  Mississippi. 

An>eal  from  circuit  court,  lAuderdale  cono- 

ty;  G.  Q.  Hall,  Judge. 

Asberry  McOaU  was   convicted   of  man- 
slaughter, and  appeals.  Reversed. 

Cochran  &  Boseman,  for  appellant  Mon- 
roe McClurg,  Atty.  Gen.,  for  the  State. 

TERRAI*  J.  The  appellant  Asberry  Me- 
Call,  was  convicted  in  tbe  circuit  court  of 
Lauderdale  county  of  manslaughter,  in  the 
homicide  of  Watt  Cole,  and  appeals  there- 
from. 

Upon  his  trial  he  laid  a  predicate  to  contra- 
dict tbe  state  witness  William  Bell  by  asking 
lilm  whether  he  did  not  tell  Thornton  Brown, 
on  tbe  Monday  following  the  killing,  at  the 
Ktbrldge  place,  that  he  took  a  pistol  off  the 
person  of  Watt  Cole  after  he  was  killed,  to  , 
which  he  replied  that  be  did  not  He  after- 
wards put  Brown  upon  the  witness  stond, 
and  offered  to  show  by  him  that  Bell  made 
the  statement  to  him  which  he  had  denied. 
This  offer  was  rejected.  We  think  the  circuit 
court  erred.  Mr.  Oreenlcaf,  In  his  valuable 
work.  Bays  that  a  witness  may  be  so  im- 
peached.  1  tireenl.  Ev.  {  462. 

In  the  fourth  instruction  for  the  Btate,  the 
court  declared  to  the  Jury  that  unless  at 
the  time  the  defendant  killed  Cole  be  was  in 
real  or  apparent  danger  at  tbe  hands  of  the 
deceased,  and  the  killing  was  unavoidable, 
tbey  must  convict  him.  This  Instruction  was 
error.  Flight  is  one  of  the  means  of  avoid- 
ing danger  which  was  necessary  to  be  made 
at  common  law,  but  to  not  required  in  this 
state.  Long  v.  Stat^  02  Mlsa.  23;  Bang  r. 
State.  00  Miss.  571. 

Reversed  and  remanded. 
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BAER  et  al.  t.  JOHNSON  et  a1.  (Supreme 
Court  of  Florida.  Sept.  12,  1900.)  Appeal 
from  circuit  court.  Lake  county;  Minor  S. 
Jonen.  Judge.  M.  0.  Jordan,  for  appellanta. 
The  bill  in  this  cause  was  filed  hj  the  appel- 
lees against  the  appellants.  Thfre  \vn<t  decree 
for  the  complainants,  and  the  defendants  sp* 
peal.  Appeal  dismigsed  on  motion  of  connael 
for  appellants. 


BENNETT  v.  CUTTING  et  al.  (Supreme 
Court  of  Florida.  Not.  23,  1000.)  Appeal  from 
circuit  coart,  Sumter  county;  William  A.  Hook- 
er, Judge.  Aaderson  &  Hocker,  for  appellant. 
J.  O.  Langl^  (J.  L.  Young,  on  the  brief),  for 
appellees.  The  bill  in  this  cause  was  filed  by 
the  appellees  against  the  appellant.  There  was 
decree  tor  the  complainants,  and  the  defendant 
appeals.  Appeal  dismissed  on  prtecipe  of  coun- 
sel for  appeliBnt 


BENNETT  T.  TROPICAL  LAND  CO.  (Su- 
preme Court  of  Florida.    Nov.  23,  1900.)  Ap- 

fieal  from  circuit  court,  Sumter  county;  WIl- 
1am  A.  Hocker,  Judge.  Anderson  &  Hocker, 
for  appellant.  J.  C.  Langley  (J.  L.  Young,  on 
the  bnef),  for  appellee.  The  bill  In  this  cause 
was  filed  by  the  appellee  against  the  appel- 
lant There  was  decree  for  the  complainant, 
and  the  defendant  appeals.  Appeal  dis missed 
on  pmdpe  of  counsel  for  appellant. 


BLUE  SPRINGS,  O.  ft  A.  R.  CO.  et  al. 
T.  BUOUGHTON  et  al.  (Supreme  Court  of 
Florida.  Feb.  3,  1900J  Error  to  circuit  court, 
Volusia  county;  John  D.  Broome,  Judge.  Isaac 
A.  Stewart  lEfrford  Bly,  on  the  brief)  and  John 
W.  Price,  for  plaintiffs  in  error.  This  action 
was  hrouF;ht  by  the  defendants  in  error  against 
the  plaiutiEfs  in  error.  There  was  judgment 
for  the  plaintiffs,  and  the  defendants  take  writ 
of  error.  Writ  of  error  dismissed  on  praecipe 
of  counsel  for  plaintiffs  in  error. 


BROOKS  T.  LAURENT.  (Supreme  Court  of 
Florida.  May  8,  1900.)  Appeal  from  circirit 
court.  Citrus  county:  William  A.  Hocker, 
Jndge.  H.  L,  Anderson,  for  appellant.  John 
G.  Reardon  and  Geo.  P.  Raney,  for  appellee, 
mie  bill  in  this  cause  was  filed  by  the  appellee 
against  the  appellant  There  was  decree  for 
the  complainant  and  the  defendant  appeals. 
Appeal  dismissed  on  motion  of  counsel  for  ap- 
pelle*. 


BUSHNELL  et  al.  v.  CHTPLKY.  (Supreme 
Oonrt  of  Florida.  Dee.  1^4,  1900.)  Appeal 
from  circuit  court,  Eseambia  county;  Williom 
D.  Barnes,  Judge.  William  Fisher,  for  appel- 
lants. The  bin  in  this  cause  was  filed  by  the 
appellants  against  the  appellee.  There  was 
decree  for  the  defendant,  and  the  complainants 
ur'^t-al.  Appeal  dismissed  on  prsedpe  of  coun- 
sel for  appellants. 


BUSHNMJj  et  al.  v.  HULST  et  al.  (Su- 
preme Court  of  Florida.  May  8,  1900.)  Ap- 
ppal  from  circuit  court,  Volusia  county;  Minor 
S.  Jones,  Judfce.  John  W.  Price,  for  appel- 
lants, Isaac  A.  Stewart,  for  appellees.  The 
bill  in  this  cause  was  Sled  by  the  appellees 
aftalnst  the  appellants.  There  was  decree  for 
the  complainants,  and  the  defendants  appeal. 
Appeal  dismissed  on  motion  of  counsel  for  ap- 
pellees. 


CAMPBELL  T.  OROeSY  et  al.  (Sopicai 
Conrt  of  Florida.  Dec.  12,  1900.)  Appeal  ftcs 
circuit  court,  Oay  county;  Rhydon  M.  Ca!. 
Judge.  The  bill  in  this  cause  was  filed  by 
appellant  against  the  appelleea.  ^niere  wai  a- 
cree  for  the  defendants,  and  the  ctMnplaiaut 
appeals.  John  B.  Hartridge  and  Cooper  k 
Cooper,  for  appellant  H.  JSisbee  and  Q  [i. 
Binehart  for  appellees. 

PSR  CURIAM.  The  decree  im  affirmed. 


CABMICHADL  et  al.  t.  FOUOEKEEPf^  ! 
GLASS  WORKS.  (Sopreme  Conrt  of  Fhrlli. 
Dec.  4,  1900.)  Error  to  circuit  court,  iliri« 
county;  William  A.  Hocker,  Jadge.  This  k- 
tioD  was  brought  by  the  defendant  in  tm 
against  the  plaintiffs  in  error.  There  was  jcdj-  i 
ment  tor  the  plaintiff,  and  the  defendants  ta'it 
writ  of  error.  Albert  Wright  and  J.  R  HiS. 
for  plaintiffs  in  error. 

PER  CURIAM.  The  jadpneat  is  affiioMd. 


(3ITY  OF  TAMPA  T.  LAWRENCE.  ^ 

preme  Court  of  Florida.  Sept.  11.  IOOOl) 
ror  to  circuit  court,  Hillaborotigh  county;  Bar- 
ron Phillips,  Judge,  a  C.  Whitaker,  P. 
Knight  and  T.  M.  Shackleford,  for  plaintiff  j 
error,  l^is  action  was  brought  bT  the  Aeiai- 
ant  in  error  against  the  plaintifr  in  emr. 
There  was  judgment  for  the  plaintiff,  and  ibf 
defendant  takes  writ  of  error.  Writ  of  err- 
dismissed  on  prjecipe  of  counsel  for  the  plainLf 
tn  error. 


CLEVELAND  STATB.  ^uprane  Cmt 
of  Florida.  March  29,  1000.)  Brror  to  tin-.: 
court.  De  Soto  county;  Barron  Phillips.  Jiln. 
G.  W.  Dayton,  for  plaintiff  In  error.  Wiii  i^. 
B.  Lamar,  Atty.  Gen.,  for  the  State.  Tt.- 
action  was  brought  by  the  defendant  tai  en^ 
aeainst  the  plaintiff  in  error.  There  was 
ment  for  the  plaintiff,  and  the  defendant  tabf^ 
writ  of  error.  Writ  of  error  dismissed  oo  k.- 
tioa  of  the  attorney  generaL 


DEWET  T.  ROBERT.  (Supreme  Court  '! 
Florida.  Jan.  9,  1900.)  Appwal  from  ar'T~ 
court.  Dade  county;  Minor  S.  Jones.  Jao^':. 
Robbins  &  Graham,  for  appellee.  Hie  taS  & 
this  cause  was  filed  by  the  appellee  against 
appellant  There  was  decree  for  the  comp! 
ant,  and  the  defendant  appeals.  Appeal  &s- 
missed  on  motion  of  counsel  for  appellee. 


PEINBRRG  T.  FEHJER  et  sL  (Soprwr* 
Court  of  Florida.  Dec.  4.  1900.)  M|peal  fr  3 
circuit  court.  Orange  county;  John  D.  Brooir- 
Judfre.  The  bili  in  this  cause  was  filed  by  ri' 
nnpollant  against  the  appellees.  TTiere  va< 
di'c'cc  for  the  defeudants,  and  the  eomplaiaia: 
appt'Bls.  W.  L  Peeler  and  W.  R.  Anno^  tor 
appellant   Beggs  ft  Palmer,  for  appellees. 

PER  CrUBIAM.  The  decree  la  affirmed. 


FULTON  T.  GEOTBRDING  at  aL  i?> 
prcme  Court  of  Florida.  Ma7  28.  1900.>  £■■■ 
ror  to  circuit  court,  Marion  coun^;  WiUiiB 
A.  Hocker,  Judge.  John  Q.  Reardon.  f'~: 
plaintiff  in  error.  This  action  was  brou^t  t? 
the  plaintiff  in  error  against  Frederick  G«*- 
terding,  and  garnishments  were  served  on  tb? 
Florida  Central  &  Peninsular  Railroad  Coa- 

Sauy,  E.  D.  IfUkenbill,  James  V.  Burke,  isi 
ohana  Corstins.   There  was  Judgment  for  lb; 
defendants,  and  the  plaintiff  takes  writ  of 
Tor.    Writ  of  error  disniitwed  an  prttcipe  c< 
counsel  for  plaintiff  ia  error^^ 

Digitized  by  LaOOglC 


UEMOBANDUM  DECISIONS 


1006 


OBX)BGB  WIBDEBfANN  BBEWINQ  00. 
CASfPBEH/L.  (Supreme  Court  of  Florida. 
Feb.  14,  1000.)  Error  to  circuit  court,  DuthI 
conat7;  Bhydoa  M.  Call,  Judge.  John  B. 
Bartndge,  for  plaintiff  in  error.  This  action 
was  brongbt  by  tbe  defendant  in  error  against 
the  plaintiff  fa  error.  There  was  judgment  for 
the  plaintiff,  and  the  defendant  takes  writ  of 
error.  Writ  of  error  diamlsaed  on  motitm  of 
coonsel  for  plaintiff  in  error. 


GLARBR  et  al.  CANOVA  et  al.  (Supreme 
Court  ol  Florida.  March  13,  19O0.)  Appeal 
from  circuit  court,  Orange  county;  John  D. 
Broome,  Judge.  W.  L.  I'eeler,  for  eppetlauta. 
Lt.  Q.  Starbuck,  for  appeilees.  bill  in 

this  eanse  vas  filed  by  tne  appellants  against 
the  appellees.  Tbere  wbb  dmee  for  the  de- 
fendants, and  the  complainants  appeal.  Ap- 
peal diatuieaed  on  motioa  of  connsel  tor  ap> 
peilees. 


ORSGOBT  T.  NBAL.  (Supreme  Oourt  Of 
Florida.  De&  18,  1900.)  Appeal  from  circuit 
court.  litterty  coonty;  Darid  S.  Walker,  Judge. 
Edward  Owens  and  W.  H.  Bills,  for  appellant. 
Thia  action  waa  bronzht  by  the  appellant 
against  the  appellee.  There  was  judgment  for 
the  defendant,  and  the  plaintiff  appeals.  Ap- 

Eal  dismissed  on  praecipe  of  coniuet  for  appel- 


HAMMOND  et  al.  t.  SPAULDINO.  (Su- 
preme Court  of  Florida.  Dec.  6,  1900.)  Appeal 
from  drcuit  court,  Alachua  county;  William  A. 
Hocker,Jndge.  Brans  Haile,  for  appeUants. 
"W.  W.  HamptoB,  for  appellee.  The  mU  in  this 
eanse  waa  nled  by  the  appellee  against  the 
appellants.    There  was  decree  for  tbe  com- 

Slainant,  and  tbe  defendants  appeal.  Appeal 
Ismissed  on  prcedpe  of  counsel  tor  appeluints. 


HARTSHORX  PH08PHATB  ft  HINIMO 
00.  HABTSHORX.  (Supreme  Gonrt  of 
Florida.  Dec.  4,  1900.)  Writ  of  error  to  cir- 
cuit court.  Citrus  county;  John  G.  Reardon, 
Referee.  This  action  was  brought  by  the  de- 
fendant In  error  against  the  plaintiff  in  error, 
there  was  Judgment  tor  tbe  plaintiff,  and  tbe 
defendant  takes  writ  of  error.  B.  A.  Burtord, 
for  plaintiff  in  error.  W.  8.  BoUoclr,  for  de- 
fendant in  error. 

FEB  CDBIAM.  The  Jndgmoit  is  affirmed. 


HENDHT  T.  PEBBLE  PHOSPHATE  CO. 
fflnpreme  Court  of  Florida.  Nov.  20,  1900.) 
Appeal  from  drcnlt  court,  J^ee  connty;  Bar- 
ron Phillips,  Jndge.  The  bill  in  this  cause  was 
filed  by  the  appellee  against  the  appellant. 
There  was  decree  for  the  complainant,  and  the 
defendant  appeals.  Wall  &  Sterens  and  Loola 
A.  Hendry,  for  appeHnnt  P.  O.  Knlfl^t,  for 
appellee. 

FEB  OUBIAU.  The  decree  is  affirmed. 


HEWITT  et  al.  t.  STATE.  (Supreme  Court 
of  Florida.  July  10,  1900^  Error  to  circuit 
coertt  DuTal  county;  Rhydon  M.  CbU,  Judge. 
Jobs  B.  Hartridge.  for  plaintiffs  In  error.  This 
action  was  brought  by  the  defendant  In  error 
against  the  plaintiffs  in  error.  There  was  judg- 
ment for  the  plaintUt.  and  the  defendants  take 
writ  of  error.  Writ  of  error  dismissed  on  no- 
tion of  eoonsel  fbr  plaintiffs  in  error. 


HULL  et  aL  T.  HAGKBlTr.  (Supreme  0)nrt 
of  Florida.  Dec.  4,  1900.)  Elrror  to  circuit 
court,  Bradford  county;  Rhydoa  M.  Call, 
Judge.  Thia  action  was  brought  by  the  plain- 
tiffs in  error  against  the  defendant  Id  error. 
There  was  judgment  for  the  defendant,  and 
the  plaintiffs  take  writ  of  error.  Thomas  E. 
Bugg,  for  plaintilh  in  error.  W.  B.  Young,  for 
defendant  la  error. 

FBR  CURIAM.  The  jndgment  is  afflnned. 


KEEN  T.  BROWN.  (Supreme  Court  of  Flor- 
ida. Nor.  27,  liXX>.)  Appeal  from  circuit 
court,  Gadsden  county:  John  W,  Malone, 
Jndge.  The  bill  in  this  cause  was  filed  by  the 
appellant  against  tbe  appellee.  There  was  de- 
cree for  the  defendant,  and  the  complainant 
appeals.  A.  J.  Henry,  for  appellant.  B.  H. 
Palmer,  for  appellee. 

FEB  CURIAM.  The  decree  is  affirmed. 


KIRK  T,  SHBPPARD.  (Supreme  Court  of 
Florida.  Dec.  18,  1900.)  Appeal  from  circuit 
court,  Escambia  county;  Wirilam  D.  Barnes, 
Jndge.  William  Kirk,  in  pro.  per.  Mount  & 
Blount,  tor  appellee.  The  bill  In  this  cause  was 
filed  by  the  appellant  against  the  appellee. 
There  waa  decree  for  the  defendant,  and  the 
complainant  appeals  by  suing  out  writ  of  er- 
ror. Cause  dismissed  because  there  is  no  law- 
ful or  effectual  entry,  or  notice  of  appeal  from 
the  decree  rendered  therein,  and,  the  cause 
being  one  in  equity,  the  writ  of  error  is  inef- 
fectual for  the  purpose  of  reviewing  tbe  same. 


LAURENT  T,  ANGLO-CONTINENTAL 
(late  OHLENDORFF'S)  GUANO  WORKS  et 
al.  (Supreme  Court  of  Florida.  Nov.  ID. 
1900,)  Appeal  from  drcnit  court,  Marion  coun- 
ty; William  A.  Hocker,  Judge.  John  Q.  Rear- 
don, for  appellant  Anderson  Sc  Hocker,  for 
appellees.  The  bill  in  this  cause  was  filed  by 
tbe  appellant  against  the  appellees.  There 
was  decree  for  oie  defendants  and  the  com- 
plainant appeals.  Appeal  dismused  on  px«d- 
pe  of  eoniuel  for  appellant. 


LOUISVILLE  &  N.  R.  CO.  t.  O'BaUBN. 
(Supreme  Court  of  Florida,  March  80.  1900.) 
Error  to  circuit  court^Eiscambia  conn^;  J4^n 
W.  Malone.  Jndge.  W.  A.  Blount,  for  plain- 
tiff in  error.  A.  E.  Maxwell  and  S.  R.  Mal- 
lory,  for  defendant  In  error.  Thia  action  was 
brought  by  the  defendant  in  error  against  the 
plaintiff  In  error.  There  was  judgment  tor  the 
plaintiff,  and  tbe  defendant  takes  writ  of  er- 
ror. Writ  of  error  dismisaed  on  praecipe  of 
counsel  for  the  plaintiff  in  error. 


LOUISVn^LB  ft  N.  B.  CO.  t.  WELLS.  <8u- 
preme  Court  of  Florida.  Aug.  25,  19000  Er- 
ror to  circuit  court,  JacksfKi  couaty;  Evelyn 
O.   Maxwell,   Judge.    Robert  J.   Boone,  for 

ftlaintiff  iu  error.  C.  L.  Wilson,  tot  defendant 
n  error.  This  action  was  brought  by  the  de- 
fendant in  error  against  tbe  plaintiff  in  error. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  takes  writ  of  error.  Writ  of  error 
dismissed  on  pnccipe  of  connsel  tor  plaintiff  in 
error. 


McCALTjUM  et  al.  v.  GEE.  (Supreme  Oonrt 
of  Florida.  Dec.  22.  1900.)  Error  to  circuit 
court.  Duval  county;  Rhydon  M.  Cal!,  Judge 
This  action  waa  brought  by  the  defendant  in 
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error  against  the  plaintiffs  in  error.  There 
was  judgment  tor  the  plaintiff,  and  the  defend- 
ants take  writ  of  error.  John  E.  Hartridb'* 
and  M.  C.  Jordan,  for  plafatiffs  in  error.  A. 
W.  Cockrell  &  Son,  for  defendant  in  error. 

PER  OU&IAM.  Th«  judgment  is  affirmedu 


MILES  et  al.  t.  WHITE.  (Supreme  Ooort 
of  Florida.  Aug.  22.  1900.)  Appeal  from  cir- 
cuit coart.  Ale(!hna  mnntr;  William  A.  Hock* 
•r,  Judge.  Evans  Hafle.  for  appellants.  B. 
A.  Thrasher,  for  appellee.  The  bill  in  this 
cause  was  filed  the  appellee  againat  the  ap- 
pellants. There  was  decree  for  the  complain- 
aot,  and  the  defendants  appeaL  Appeal  di8> 
missed  oa  pisedpe  ot  comuel  for  appeOanta. 


MORGAN  T.  BROWN.  (Supreme  Court 
of  Florida.  Jul;  11,  1900.)  .iUipeal  from  cir- 
cuit court,  De  Soto  county ;  Barron  Phillips. 
Judge.  TIM  bill  In  this  cause  was  filed  by  the 
nripellant  against  the  appellee  and  Marian  M. 
Morfian.  Process  not  being  served  on  Marian 
M.  Morgan,  and  no  appearance  entered  for 
him,  the  cause  proceeded  against  David  W. 
Brown  as  defendant.  There  waa  decree  for 
the  defendant,  and  the  complainant  appeals. 
Howard  J.  Spence  (C.  C.  Morgan,  on  the  brief), 
for  appellant.  C.  W.  Foi-rester  and  John  H. 
Treadwell,  for  appellee. 

PER  CUBXAM.  The  decree  is  affirmed. 


ODOM  T.  PUNCK  et  al.  (Supieme  Court 
of  Florida.  March  13,  1900.)  Errw  to  cir- 
cuit court,  Bradford  county;  Rhydon  M.  Call, 
Judge.  D.  M.  Gornto,  for  plaintiff  In  error. 
Thos.  B.  Bugg,  for  defendants  in  error.  This 
action  was  brought  by  the  defendants  in  error 
against  I.  H.  Ball,  E.  L.  Odom,  and  John 
Dekle.  There  was  judgment  for  the  plaintiffs, 
and  the  defendant  E.  L.  Od<an  takes  writ  of 
error.  Writ  of  error  diamtesed  OB  motion  of 
connsd  for  defendants  in  error. 


POYNTZ  et  al.  t.  BBTNOLDS.  (Supreme 
Court  of  Florida.  Jan.  24,  1900.)  Appeal 
from  circuit  court,  Orange  county;  John  D. 
Broome.  Judge.  Thos.  £).  Wilson,  for  appel- 
lants. William  H.  JewelL  for  appellee.  The 
bill  in  thia  cauae  was  filed  by  uie  appellee 
against  the  appellants.  There  waa  decree  for 
the  complainant,  and  the  defendants  appeal 
Appeal  dismissed  on  praecipe  of  counsel  for 
appsllants. 


BUSHrNO  et  al.  r.  BEED.  (Supreme 
Court  of  Florida.  Deo.  7,  1900.)  Appeal  from 
circuit  coort,  Hillsborough  county ;  Barron 
Phillips,  Judge.  S.  B.  Tnrman,  for  appel- 
lants. F.  M.  Simonton.  for  appellee.  The  bill 
In  thia  cause  waa  filed  by  the  appellee  against 
the  appellaota.  There  was  decree  for  the  com- 
plainant, and  the  defendants  appeal.  Appeal 
dismissed  on  praecipe  of  counael  tor  appel- 
lanta. 


SIMMS  et  al.  r.  THOMPSON.  (Supreme  '. 
Court  of  Florida.  Feb.  7,  1900.)  Error  to  cir-  ' 
cuit  court,  Duval  county;  Rhydon  M.  Call, 
Judge.  This  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiffs  in  cs-ror. 
There  was  judgment  for  the  plaintiff,  and  the 
defendants  take  writ  of  error.  John  E.  Hart- 
rldge,  for  plaintiff  in  error  Robert  W.  Simma. 
Frank  W.  Pope,  for  plaintiff  in  error  William 
B.  Dawson.  Fleming  ft  Fleming,  for  defend- 
uit  in  error. 

PBR  GURIAJL  The  Judgment  Is  oillrmed. 


SUMMERLIN  t.   (HTIZBNS'   BANK  ft 

TRUST  Co.  (Sopreme  Court  ot  Pkirida. 
Feb.  14,  1900.)  Error  to  circuit  coart.  Hilla> 
borough  county;  Joacpb  Bl  Wall,  Jndn  G. 
A.  Hanson,  for  plalatlS  bi  error.  BucCar- 
lane  ft  Shackleford,  for  defHidftnt  In  error. 
Thia  action  was  brought  by  the  d^enda&t  Ib 
error  againat  David  O.  Eiilton  and  Samoel 
Summeriin,  co-partners  doing  bnaineas  under 
the  firm  name  of  Fulton  ft  Summeriin.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant Samuel  Summeriin  takes  writ  of  error. 
Writ  of  error  dismissed  on  motion  of  counsel 
tor  defendant  in  errw. 


VAN  ESPBN  T.  BUTTGENBACH  et  aL 
(Supreme  Court  of  Florida.  July  19,  1900) 
Appeal  ftom  cfrcnit  court,  Alachua  cotmty; 
William  A.  Hocker,  Judge.  O.  T.  Green,  for 
appellant.  The  bill  in  this  cause  was  filed  by 
the  appellees  against  the  appellant.  There  waa 
decree  for  the  complainants,  and  the  defend- 
ant appeals.  Appeal  dismissed  on  pnedpe  of 
counael  tor  appellant 


W^SLETT  T.  HIPPARD  et  al.  {Supreme 
Court  of  Florida.  Sept.  12,  1900.)  Appeal 
from  circuit  court,  Alachua  county;  William  A. 
Hocker,  Judge.  Evans  Hafle.  for  appellants. 
E.  C.  F.  Sanchez,  for  appellees.  "Hie  bill  in 
this  cause  was  filed  hy  the  appellees  againat  the 
appellaata.  There  was  decree  for  the  complain- 
anta.  and  the  defendants  appeal.  Appeal  dis- 
missed on  motion  of  counsel  for  appeUeea. 


WEST  T.  TAYLOR.  (Supreme  Oonrt  of 
Florida.  March  81,  1900.)  Error  to  circuit 
court,  Madison  county;  John  F.  White.  Judge. 
H.  J.  McCall.  for  plaintiff  in  wror.  A.  H.  King 
and  Chas.  E.  Davis,  for  defendant  In  error. 
This  action  was  brought  by  the  plaintiff  In  er- 
ror against  the  defendant  in  error.  There  wa« 
judgment  for  the  defendant,  and  the  plaintiff 
takes  writ  of  error.  Writ  of  error  dismissed 
oo  pnedpe  oC  ooimsal  for  die  plaintiff  In  amor. 


WESTON  V.  BONNET  et  tl.  (Supreme 
Court  of  Florida.  Nov.  20, 1900.)  Appeal  from 
circuit  court,  Bradford  county;  Rhydon  M. 
Call.  Judge.  The  bill  in  thia  cause  was  filed 
by  the  appellant  against  the  appellees.  There 
was  decree  for  the  defendants  dismisedng  the 
bill,  and  the  complainant  appeala.  Charles  L. 
Fildea  and  Frmnk  W.  Pope,  fw  appelant 
Fletcher  ft  Wurto,  for  appdlees. 

PER  ODBIAM.  The  decree  Is  afflimcd. 


WIDKMAN  et  al.  JONBS.  (Supreme 
Court  of  Florida.  April  17,  IMOl)  Brror  to 
circoit  court,  Alachna  county;  H.  G.  Mas<m, 
Referee.  S.  T.  Finley.  for  plaintiflta  In  error. 
lOvMHs  Haile  and  Fred.  T.  Myers,  for  defend- 
ant in  error.  This  action  waa  broufdit  by  the 
defendant  in  error  against  the  plaiatiffs  in  er- 
ror. Hiere  was  judgment  for  the  plaintilt  and 
the  defendanta  take  writ  of  error.  Writ  of 
;  error  dismissed  on  motion  of  counsel  for  de- 
fendant In  error. 


T\aLSON  et  ai.  v.  KIRK.  Supreme  Court 
of  Florida.  Dec.  12,  1900)  Bkror  to  drt-nii 
coui't,  Ltei-nando  vounty;  William  A.  Hodier. 
Judge,  Garniahroent  proceedings  mn  insti- 
tuted agaiost  Frank  E.  Saxon  in  the  suit  of 
Benianun  F.  Kirk,  plaintiff,  against  Chariea 
O.  Wilaoo.  defendant.  There  was  jodgment 
for  the  plaintiff  in  garnishment,  and  the  defend- 
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ant  and  garnlahee  take  writ  of  error.  B.  W. 
Williams  and  W.  S.  Jeaniogs.  tor  plidntiffa  in 
error.  G.  Q  Martin,  Geo.  P.  Baney.  and  John 
A.  Henderson,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  be- 
cause the  record  proper  exhibits  no  final  judg- 
ment. 


"WIT-SON  T.  KIRK.  (Sapreme  Court  of 
Florida.  Dec  12, 1900.)  Error  to  circuit  court, 
Hemaado  coanty;  William  A.  Hocker,  Judge. 
This  action  was  brought  by  the  defendant  in 
error  agaiast  the  plaintiff  In  error.  There  was 
judgment  for  the  plaintiff,  and  the  defendant 
takes  writ  of  error.  R.  W.  Williams  and  W.  S. 
Jennings,  for  plaintiff  in  error.  G.  C  Martin, 
Geo.  P.  Raney,  and  John  A.  Henderson,  for  de- 
fendant in  error. 

FBB  CURIAM.  The  Judgment  Is  affirmed. 


TOT7MANS  t.  SWAIN  et  al.  (Supreme 
Court  of  norida.  April  20,  1900.)  Error  to 
circuit  court,  Lee  county;  Joseph  B.  Wall, 
Jndge.  Louis  A.  Hendry,  for  plaintiff-  in  error. 
This  action  was  bronght  by  the  plaintiff  in 
error  against  the  defendants  la  error.  Tliere 
was  judgment  for  the  defendants,  and  the 
plaintiff  takes  writ  of  error.  Writ  of  error  dis- 
missed M  praecipe  of  connsel  f<Hr  plaintiff  in 
error. 


a04  La.) 

STATE  ex  rel.  OONWAT  T.  POBTBR, 
Jndge  (No.  1S374).  Supreme  Court  of  Louis- 
iana. Feb.  18,  1901.)  Application  by  the  sUte, 
on  the  relation  of  J.  A.  Conway,  for  a  writ 
of  certiorari  to  CSiarles  V.  Porter,  judge.  Writ 
denied.  Egan  ft  Sdieen  and  Netties  ft  "Ewt^ 
for  relator. 

NICHOLLS,  G.  J.  It  Is  not  considered  that 
a  case  Is  herein  presented  for  the  proper  exer- 
cise of  the  power  vested  in  this  coart  In  the 
matter  of  its  superrisory  control  over  inferior 
judicial  tribunals,  and  accordingly  the  applica- 
tion herein  made  for  the  writ  of  certiorari  is 
refused. 


KELLY  T.  STATE.  (Supreme  Court  of 
MiRsissIppI.  Feb.  11,  1901.)  Appeal  from  cir- 
cuit court,  Attala  county;  W.  F.  Stevens, 
Judge.  George  Kelly,  Jr.,  appellant,  was  in- 
dicted for  murder  of  his  wife,  Harriett  Kelly, 
at  the  September,  1900,  term,  of  the  circuit 
court  of  Attala  county,  and  was  tried  at  the 
same  term  of  the  court.  The  record  shows 
that  appellant  and  deceaaed  had  separated,  and 
were  at  the  time  of  and  had  been  for  some  time 
before  the  homicide  occurred  living  apart;  that 
on  the  morning  of  the  killiag  they  met  at  the 
house  of  one  Byrd  Jackson;  that  deceased 
■tarted  off  from  the  house  in  company  with 


others,  when  appellant  overtook  them  and  be- 
gan to  talk  to  deceased,  and  a  quarrel  arose  be- 
tween them  which  resulted  in  a  lii^t;  that  ap- 
pellant shot  deceased  several  timea  with  a  pis- 
tol, and  then  beat  her  brains  out  with  a 
stick.  Appellant  was  convicted  of  murder  and 
sentenced  to  be  hung.  A  motion  tor  a  new 
trial  was  made  and  overruled,  and  this  appeal 
is  prosecuted.   Affirmed.  Teat  &  Teat,  for  ap- 

Sellant.  Monroe  McGlurg,  At^.  Oen.,  for  the 
tate. 

TEBBAL  J.  The  defendant  was  convicted 
In  the  circuit  court  of  Attala  county  of  murder 
and  sentenced  to  be  banged.  We  have  atten- 
tively considered  the  record  and  find  no  errer 
therein.  Therefore  the  judgment  of  the  cir- 
cuit court  is  affirmed,  and  Friday,  the  22d  day 
of  March,  A.  D.  1901.  la  fixed  f or  the  dajr  of 
the  execution  of  said  sentenceb 


YAZOO  ft  M.  V.  B.  CO.  r.  FOGG.  Sheriff. 
No.  9,831.  (Supreme  Court  of  Mississippi. 
Feb.  18,  1901.)  Appeal  from  chancery  court, 
Coahoma  county;  A.  McC  Kimbrough,  Chan- 
cellor. Suit  by  the  Yazoo  &  Miaaissippi  Yalley 
Railroad  Company  against  George  W.  Fogg, 
sheriff  of  Ck>anoma  county.  From  a  decree  In 
favor  of  defendant,  plaintiff  appeals.  Bever*- 
ed.  Grits,  Beckett  &  Kimbrough,  tat  appellant 
Calvin  Perkins,  for  appellee. 

PEfe  CURIAM.  Thia  case  is  controlled  by 
the  opiaitm  this  day  delivered  in  Railroad  Co. 
V.  Wert  (No.  0^77$  29  South.  475,  and  Uke» 
the  same  course. 


YAZOO  ft  M.  T.  R.  CO.  T.  FOGG,  Bhv- 

iff.  No.  9,926.  (Supreme  Court  of  Mississippi. 
Feb,  IS,  1901.)  Appeal  from  chancery  court, 
(yoahoma  county:  A.  McO.  Kimbrough,  Chan- 
cellor. Salt  by  the  Yacoo  ft  MtsidBsippi  Valley 
Railroad  Company  against  George  W.  Fogg,, 
sheriff  of  (Toahoma  county.  From  a  decree  in 
favor  of  defendant,  plaintiff  appeals.  Revers- 
ed. Oitz,  Beckett  ft  Kimbrough,  for  appel- 
lant.  CaMa  Perkins,  for  appellee. 

PER  CURIAM,  nils  case  is  controlled  by 
theopinioD  this  day  delivered  in  Railroad  Co. 
T.  West  (Xo.  9,77^  29  South.  47B,  and  takea- 
the  same  conrscw 

YAZOO  ft  M.  V.  R.  00.  v.  IVY,  Sheriff. 
(Supreme  Court  of  Mississippi.  Feb.  18,  1001.) 
Appeal  from  chancery  court.  Tunica  coun^;  A. 
McC.  Kimbrough.  Cmancellor.  Suit  by  Yaioo 
&  Mississippi  Valley  Railroad  Company  against 
A.  S.  Ivy,  sheriff  of  Tunica  county.  From  a 
decree  la  favor  of  defendant,  plaintiff  appeala. 
Reversed.  Oitz^eckett  &  Kimbrough,  for  ap- 
pellant. Calvin  Perkins,  for  appellee. 

FBR  CURIAM.  This  case  is  controlled  by 
the  opinion  this  day  delivered  in  Baltroad  Oo. 
V.  West  (No.  9,77(9  29  South.  476^  and  tafces- 
the  same  course. 
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ABANDONMENT. 

Chlldmi,  lee  "Parent  aod  Child." 
Of  contract,  see  "Contracta,"  S  3- 

ABATEMENT  AND  REVIVAL. 

Action  to  tr7  rieht  of  property  attsdiea.  ne 
"Attachment,"!  3.  _      „  „ 

Election  of  remedy,  see  "lUectlon  of  Bemedlea." 
Snbstftntion  of  parties,  see  "Parties,"  S  !• 

I  1.    THmaf«r   OT   d«Tolntlos   of  tltte» 
xlsKt,  latMrest,  mx  lUblUtjr. 

In  proceedings  to  reTlve  against  a  purchaser 
of  the  franchises  and  land  of  a  railroad  with- 
in the  state  an  action  against  the  receirer 
for  failure  to  maintain  a  suitable  cattle  guard 
at  a  certain  place  in  the  state,  that  another 
company  had  purchased  rolling  stock  and  re- 
maimer  itf  the  road  Md  no  defense  to  the  re- 
TiraL— Memphis  ft  a  B.  Oo.  t.  QIotw  (Mln.) 
89. 

t  2*    Doatih  of  party  and  revlTal  of  ae- 

tlott. 

Ejectment,  in  which  thwe  are  several  parties 
plaintiff,  is  not  abated  hy  the  death  of  one  of 
them,  under  Code,  f  38.— Burrows  t.  Fickona 
(Ala^  m. 

Where  a  married  man  flies  a  bill  to  recover 
for  damages  for  nsing  part  of  his  homestead 
as  a  right  of  way,  on  his  death  suit  should 
be  reviTed  In  the  name  of  his  administrator.— 
Southern  Ry.  Co.  v.  Cowan  (Ala.)  966. 

Where  bill  of  revlTor  is  amended,  so  ai  to 
make  administrator  party  complsinant,  a  de- 
murrer on  the  ground  that  the  heirs  are  not 
made  parties  Add  not  to  raise  qaeatt<Mi  that 
heirs  are  necessary  parties  defendantr-South- 
ein  By.  Oow  T.  Cowan  (Ala.)  986. 

ABETTORS. 

Criminal  reaponriUUty,  we  "CrimlMa  Law."  1 2. 

ABSTRACTS. 

Of  Mcord  on  appeal  or  writ  of  errw,  aee  "Ap- 
peal, and  Orror."  H  U.  12. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  Improre- 
mputs,  see  "Municipal  Corporations,"  n  6,  6. 

Compensation  for  taking  of  <a  InJuzy  to  lands 
01-  easements  for  pnulc  use,  see  "Eminent 
Domain,"  I  4. 

ACCEPTANCE. 

Of  goods  sold  In  general,  aee  "Sales,"  |  4 

ACCESSION. 

Inttrmixture  of  goods  of  same  kind,  see  "Con- 
fusion of  Goods." 

ACCESSORIES. 

OHminal  responsibility,  see  "Criminal  Law."  §  2. 
29  80.— 61  a<] 


ACCOMPLICES. 

dfminal  responsibill^.  see  "Orimlna!  Law,"  1 2. 


ACCOUNT. 

See  "Account,  Action  on." 

Accounting  by  executor  or  administrator,  aee 

"Bxecutors  and  Administrators,"  I  tt. 
— '  guardian  of  infant,  see  "Guardian  and 

Ward,"  i  3. 

i  1.    FVMMdlBca  and  reUof. 

Whrae  plaintiff  is  the  creditor  oriur  husband, 
and  not  the  creditor  of  defendant,  she  cannot 
recover  amount  due  by  the  husband  from  the 
defendant.— Boulee  r.  Soules  (La.)  342. 

On  accounting,  evidence  held  to  show  that 
defendant  is  entitled  to  an  amount  to  be  credit- 
ed on  plaintilTs  claim  for  services. — Mognler 
T.  Dendlnger  (La.)  345. 

Where  there  is  a  balance  due,  plaintiff  hav- 
ing allowed  a  reconventional  demand,  Judg* 
ment  should  be  rendered  for  him^MngnMr  T. 
Dendinger  (La.)  &4S. 

ACCOUNT.  ACTION  ON. 

Both  counts  in  complaint  hdd  to  be  on  an 
acconnt.— Clements  t.  Mayfleld  Woolen  Mills 
(Ata.)  10. 

Document  filed  by  defendant,  stating  Itema  of 
set-off  snd  followed  by  jurat  of  justice.  Md  not 
a  counter  affidavit  within  Code,  §  1801,  so  as  to 
entitle  defendant  to  impeach  plaintifTs  verified 
account.— Bonner  v.  White  (Miss.)  402. 

In  tiie  absence  of  a  oonnter  aflldavit  or  offer 
of  evidence  supporting  an  afflrmative  defense, 
a  peremptory  Instruction  for  plaintiff  Is  a  sofll- 
cient  Buomisrion  to  tiw  jory^Bonner  t.  White 

(Miss.)  402. 


ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evldttnce, 
see  "Criminal  Law,"  8  8;  "Evidence,"  i  S. 

I  1.  Hatare  amA  meeosslty. 

In  an  action  of  forcible  entry  and  detainw, 
it  was  error  to  exclude  a  mortgage  at  evidence 
because  It  was  acknowledged  before  tii^e  gran- 
tee.—Feani  T.  Belrne  (Alal)  658. 

S  2.   TaUas  oertlfloate. 

Conveyance  of  homestead  without  certificate 
of  wife's  s^arate  examination,  as  required  by 
Code.  |_20S4,  Is  Invalid.- Burrow*  t.  Pickens 
(Ala.)  €94. 

ACTION. 

.\batement.  see  "Abatement  and  Revival." 

Commencement  within  period  of  limitation,  see 
"Limitntion  of  Actions,''  |  2. 

Counterclaim,  see  "Set-Off  and  Counterclaim." 

Eleetion  of  remedy,  see  "Election  of  Remedies." 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statutes,  see  "Limitatim  of  Ac- 
tions." 

MalielonB  actions,  aee  "Malicious  ProsM^tfam." 
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ParticalBr  forms  of  action,  see  "Acconnt,  Ac- 
tion on";  "AisumpBit,  Action  of ;  "Detinue"; 
"Ejectment";  "Real  Actions";  "Trorer  and 
OoDTersion." 

 l%medies  in  or  incident  to  actions,  see  "At- 
tachment" :  "Garnlsbment" ;  "Injunction" ; 
"ReceiTers" ;  "Seqnestration." 

Bestraining  action  at  lav,  see  "InJtmctUm,"  I 
2. 

Review  of  proceedings,  see  "Aroeal  and  Error"; 
"Certiorarr*:  "Equity,"  B  7 ;  "Exceptions, 
Bill  of";  "Jufltices  of  the  Peace,"  §  3;  "New 
Trial." 

Set-o£F,  see  "Set-Off  and  Counterclaim." 
SiirrlTal,  see  "Abatement  and  ReviTal,"  fi  2. 

AoUaiu  fieftoeen  partUa  in  particular  nlatton*. 
See  "Master  and  Serrant."  S|  1,  2.  • 
Membera  and  corporation,  aee  "OotporatifHis," 
I  s. 

AcUonu  by  or  aga/but  partieular  obitMa  of 
parUn. 

See  "Carriers,"  H  2.  3;   "Corporations,"  I  5; 

"Counties,"  {  5;  "Guardian  and  Ward,"  i  2; 

"Husband  and  Wife,"  S  B;  "Infant?,"  f  2; 

"Officers,"  I  1:  "IMndpal  and  Agent,"  I  2; 

"RailroiTdB,'^  « j  2-a 
Corporate  officers,  see  "Corporations,"  |  4. 
Remainder-men  see  "Remainders." 
Stocliholders,  see  "Corporations,"  {  8. 
Sureties,  sec  "Prindpal  and  Snrety,"  {  1. 
Taxpayers,  see  "Manicipal  OorpOrations,"  |  9. 

AeUom  rdating  to  particular  tpeeta  <tfproverty 

oreettUes. 
Bee  "Easements,"  I  2. 

Community  property,  see  "Husband  and  Wif^" 
5  6. 

FantctUar  oauaa  or  groimda  of  action. 

See  "Assault  and  Battery,"  \  1-  "Bills  and 
Notes,"  §  4;  "Confnsion  of  Goods,"  S  1; 
"Death."  8  2:  "Forcible  Kntry  and  Detainer '* 
t  1;  "Fraod,"  §  1:  "Insurance."  $§  2,  S; 
'^Libel  and  Slander,'^  8  2:  "Malicioua  Prose- 
cution." 8  1;  "Taxation,*'  8  4;  "Trespass": 
"Trover  and  ConveTsion,"  3  1;  "Work  and 
I/abor." 

Appeal  bonds,  see  "Appeal  and  Error,"  8  22. 
Bonds  of  officer,  see  ''Officers,"  %  2. 
Breach    of   contract,  see  "Contracts,"  I  6; 
'    "Sales,"  f  & 

 of  eoTenant,  see  "Corenants,"  |  3 

  of  warranty,  see  "Sales,"  8  & 

Injaries  to  animals  caused  by  operation  of  rail' 
road,  see  "Railroads,"  8  8. 

Personal  injuries,  see  ^'Carriers,"  I  3;  "Master 
and  Servant,"  %  2;   "Railroads,'^  \\  S-7. 

Price  of  goods,  see  "Sales,"  8  7. 

Recovery  of  land  sold  by  vrador,  see  "Vendor 
and  Purchaser,"  %  5. 

Services,  see  "Worh  and  Labor." 

Taking  of  or  Injnry  to  property  in  ezerdae  of 
power  of  eminent  domain,  see  "Bmtnent  Do- 
main," 8  4. 

Wrongful  iDjnnction,  see  "Injunction,"  |  6. 

ForUcuZor/omu     speefot  rtlitf. 

See  "Account";  "tHvorce":  "Injunction";  "In- 
tetpleader";  "Partitiwi.'^  8  1:  "Quieting  Ti- 
tle**;  '"Specific  Performance." 

Alimony,  see  "Divorce,"  8  2. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Establishment  of  boundaries,  see  "Boundaries," 
8  2. 

 of  will,  aee  "WiUs,"  8  2. 

Foreclosure  of  mortgaee.  see  "Mortgages/'  I  B. 
Removal  of  cloud  on  title,  see  "Quieting  Title." 
Setting    aside    fraudulent    conveyance,  see 

"Fraudulent  Conveynnces,"  8  2. 
—  sale  on  execution,  see  "Execution,"  \  2. 

  will,  aee  "Wills,''  8  2. 

Trial  of  tax  title,  aee  ^'Taxation,"  1  7. 


ParHcuIar  xrrocMdinffS  in  ooftona. 
See  "Appearance";  "Costs";  "Damages";  *T)epo- 
sitions^':  "Evidence";  '^Execution":  -Judg- 
ment"; "Jtuy";  "limitation  of  Aettonr'; 
"Parties":  "I^eadlng";  "Bamorsl  of  Cauactf*; 
"Trial." 

Default,  see  "Judgment,"  8  1- 

Revival,  see  "Abatement  and  Bevlral."  8  2. 

Verdict,  see  "Trial."  8  6. 

ProcMd<n{  F«  tn  «xerc(8«  oT  apedoI/MHadletloiu. 
Courts  oF  limited  Joriadiction  la  general,  see 

"Courts,"  8  8. 
Criminal  prosecntiona,  see  "Criminal  Law." 
Suits  in  equity,  see  ^'Equity." 
  in  justices'  coarta,  aee  "Justices  <tf  tbe 

Feace,'^  \  2. 

S  1.   Joinder,    spUttlsig:*  oouoUdstloB, 
and  seT«vau««. 

In  petition  for  injunction,  Aeld  not  fatal  mis- 
joinder of  causes  of  actira  ttx  wife  and  hus- 
band to  join  and  dedare  that  property  standing 
in  the  wife's  name  is  her  separate  property, 
and  that,  if  it  should  be  held  community  in 
charactw,  it  is  exempt  from  seisure  under  the 
homeatead  law.— Knight  r.  Kaufman  (Ia.)  711. 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  Jurisdiction  of  equity,  see  '^uitT," 
I  !• 

ADJOINING  LANDOWNERS. 

See  "Bonndariea." 

A  neighbor  constructing  a  wooden  stmctare 
near  the  bonndairy  line,  with  windowa  facing 
his  neighbor's  property,  acquires  no  right  of 
servitude  of  view  by  prescription  as  uainst 
his  neighbor's  legal  rights.— Bryant  t.  ^olan 
(La.)  380. 

A  person  cannot  by  injunction,  dose  window 
in  house  of  adjoining  lot  owner,  though  priTacy 
of  plaintiff's  residence  Is  interfered  with  tqr 
Its  use.— Bryant  v.  Sholars  (La.)  350. 

Rev.  Civ.  Oode.  art  684,  relating  to  party 
walls,  does  Dot  aid  one  owner  to  aeeure  priva- 
cy of  his  property  by  restricting  on  the  right 
of  his  next  neighbor  to  windows,  nor  apptr  to 
the  side  of  a  wooden  building.— Bryant  r.  Sho- 
lars (La.)  3G0. 

Where  a  person,  constructing  a  wooden  build- 
ing with  windowa,  places  it  so  near  the  bound- 
ary line  that  a  portion  of  it  crosses  that  line, 
the  adjoining  owner  cannot  on  that  account 
enjoin  the  use  of  the  windows  in  aid  of  the  pri- 
vacy of  bis  establishment.— Bryant  t.  Sfaolars 
(La.)  SSa 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see 
^•Judgment,"  |  5. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Bxecntors  and  Ad- 
ministrators." 
Of  trust  property,  see  "Trusts,"  |  8. 


ADMIRALTY. 


See  "Shipping." 

ADMISSIONS. 

As  evidence,  aee  "Evidence,"  |  S. 

  in  Grbninal  piosecutioDa.  «e*  "Vrimhial 

Law/'  I  8. 
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ADULTERY. 

See  **Bigam7." 


ADVERSE  CLAIM. 

To  real  property,  see  "Qaietiog  Title." 

ADVERSE  POSSESSION. 

See  "Eaaoaents."  1 1;  "LlmltatloD  of  Actfoufl." 
Conveyance  of  land  held  adversely,  see  "Cham- 
perty and  Maintenance." 
Title  to  siqwort  ejectment,  lee  "Ejectment.'* 

I  1.   Mature  mnd  reasialtei. 

The  contention  that  the  notice  required  by 
Acts  1882-93,  p.  478,  of  titlea  by  adverse  dob- 
•eesion,  need  not  be  given  in  case  the  holder 
of  the  Iml  title  bad  actual  notice  of  the  ad- 
vene tlUe,  cannot  be  instained.  —  Sealea  t. 
Otts  (Ala.)  63. 

If  plaintiff  was  aslng  land,  believlns  tt  to  ba- 
long  to  defendant,  and  not  claiming  it.  anch  nse 
was  not  adverse.— Pearson  v.  Adams  (Ala.)  &77. 

One  entering  as  trespasaer  and  assertinff  owd- 
erabip  may  have  sacn  adverse  poasesmm  as 
may  be  tacked  to  a  ancceeding  poMesdott.— 
Pearson  v.  Adams  (Ala.)  9T7. 

A  party  may  be  in  poaaession  holding  land 
adversely,  though  it  was  not  indoeed  nor  im- 
proved.—Pearson  T.  Adams  (Ala.)  977. 

Where  defendant  in  petito^  action  has  been 
in  DOBsession  for  more  than  30  years,  the  action 
is  barred  by  prescription,  whether  he  shows 
title  or  not.— Landry  v.  Landry  (La.)  900. 

The  nse  of  land  by  a  railroad  company  in 
the  same  manner  as  other  onfenced  parts  of 
its  light  of  way  constitutes  actual  and  exclu- 
sive possession,  and,  if  continued  for  10  years, 
confers  title  by  prescription,— Sproulo  v.  Ala- 
bama &  V.  Ry.  do.  (Miss.)  16S. 

I  ft.  OpesmtUm  amd  eCeet. 

Adverse  possession  without  color  of  title  is 
limited  to  the  portion  actnally  of^cnpied.— Ed- 
mondson  v.  Anniston  City  Land  Oo.  (.\la.)  596. 

ADVERTISEMENT. 

For  bids  for  manicipal  contracts,  see  "Munic- 
ipal Corporations,'^  |  5. 

AFFIDAVITS. 

Bee  ''Aecoont.  Action  on";  "Depositions.** 

Action  on  lost  iDStrument,  see  "Lost  Instru- 
ments," i  1. 

On  motion  to  vacate  Judgment  by  default,  see 
"Judgment.*'  I  1. 

Proceedings  for  appointment  ol  xeeeiver,  see 
"Receivers." 

AGENCY. 

See  "Principal  and  AgenL** 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Irrfgation,  see  "Waters  and  Water  Omrses." 

AIDERS  AND  ABETTORS. 

Criminal  reaponsibiUty,  see  "Criminal  Law."  1 2. 


ALIMONY. 

See  "Divorce."  S  2. 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  of  de- 
cedent, see  "Kxecntors  and  Administrators," 

I  a 

AMENDMENT. 

Of  particular  legal  proceedings,  see  "Indictment 
and  Information,'*  |  4;  "Pleading,"  |  6. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Anteal  and  Error," 

ANCILLARY  ADMINISTRATION. 

See  "Bxecntors  and  Administrators,**  |  7. 

ANIMALS. 

See  "Game." 

Injnriee  from  <H>eratiOB  of  railroads,  see  ''Bail- 
roads.**  f  8. 

An  action  at  law  may  be  maintained  against 
a  railroad  company  to  recover  damages  fOr 
negligently  killing  a  dog.— Louisville  &  N.  B. 
Co.  V.  Fitipatrich  (Ala.)  869. 

The  owner  of  dogs  hdd  liable  for  Injuries 
caused  by  them  when  be  Is  chargeable  with 
the  least  fault.— Delisle  v.  Bourriague  (La.) 
731. 

Where  defendant's  dogs  were  large  and  had  a 
vicious  appearance,  she  was  placed  on  her 
guard  as  to  their  propensity  to  do  harm. — De- 
Uale  V.  Bonrriague  (La.)  731. 

Where  defendant  requested  a  neighbor  to 
come  into  her  yard,  and  did  not  protect  her 
there  from  an  attack  of  her  savage  dogs,  she 
ia  responsible  for  the  injuries  resultrng.— Delisle 
T.  Bourriague  (La.)  731. 

ANNULMENT. 

Of  will,  see  "Wills,"  |  2. 

APOTHECARIES. 

See  "Druggists." 

APPEAL  AND  ERROR. 

See  "C!ertiorari";  "Exceptions,  Bill  of ":  "Jus- 
tices of  the  Peace,"  |  8;  "New  Trial.'* 

At^ellate  jtirisdiction  of  particular  courts,  see 
"Oourts,**  i  4. 

Review  in  action  for  fordble  entry  and  detain- 
er, see  "Forcible  Bntry  and  Detainer,"  S  1. 

 to  try  rifdit  of  pnverty  attadted,  see  "At- 
tachment." 1  8. 

  assessment  of  taxes,  see  "Monic^al  Cior- 

porstioQs,"  i  6;  "Taxation."  f  S. 

 of  condemnation  proceedings,  see  ''Eminent 

Domain,"  S  3. 

  of  crimlnsl  woaeentions,  see  "Oriminal 

Law,"  11  21-27;  "Homicide."  S  S. 

I  1.    Hatwe  ud  fova  mt  Tvmm&y, 

An  equity  case  cannot  be  reviewed  on  writ  o( 

error.— Grooms  v.  Wood  (Pla.)  445. 

i  S.   Katttre  and  cronnds  of  appellate 

JiuFisdietioiL. 

A  case  on  second  appeal  must  go  to  the 
court  hnving  jurisdiction  of  It  as  it  then  is, 
and  not  to  the  court  that  had  jurisdiction  ot  it 
In  Its  condition  on  die  first  appeal.7-4State  ex 
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tel.  Sumner  Building  ft  Supplr  Oo.  t.  JTadgeB 
of  Court  of  Appeals  (La.)  SS2. 

Where  plaintiff  was  licensed  to  operate  a  fer- 

Sr  for  fire  months,  and  ao  injuactiou  to  restrain 
efendauts  from  operatiOR  a  rival  ferry  was 
erroneously  dissolved,  the  decree  dissolving  the 
injunction  will  not  be  disturbed  when  plaintiff's 
license  had  expired  before  his  appeal  was 
heard.— Mclnnis  t.  Face  (Min.)  835. 

i  3.   Deeiaioaui  revlowable. 

The  fact  that  rulings  on  demurrer  are  ref(>r- 
red  to  in  a  judgment  entry  held  not  to  render 
such  mllngs  reviewable  on  appeal;  tt  being 
nothing  bat  'a  memorandum  of  the  rulings  of 
the  court— Jacobs  r.  Bogart  (AJa.)  645. 

Discretion  of  trial  court  in  allowing  plea  of 
general  issue  to  be  filed  after  trial  began  will 
not  be  reviewed.— Davii  Wagon  Oo.  r.  Oan- 
Doa  (Ala.)  841. 

Bedtal  in  jndgm«it  entry  kOd  not  to  consti- 
tute a  Judgment  of  the  trial  court  on  demurrer, 
authorizing  a  review  of  the  ruUnga. — Oowder 
T.  Red  Mountain  Min.  Co.  (Ala.)  847. 

Where  appellant  sought  to  have  funds  redis- 
tributed to  collect  an  amount  lees  than  the 
lower  limit  of  the  supreme  court's  jurisdiction, 
the  redistribution  was  the  abject,  and  the  case 
was  within  the  court's  Jurisdiction. — In  re  Re- 
ceivership of  Sheets  Lumber  Co.  (La.)  828. 

A  party,  applying  to  the  supreme  court  for 
writ  of  review  of  judgment  of  court  of  appeals 
remanding  cause  for  trial  on  Its  merits,  hdd 
protected  by  reserving  the  right  to  test  before 
the  supreme  court  the  correctness  of  the  judg- 
ment on  review  of  the  final  judgment.— Schwarts 
V.  Fidelity  &  Deposit  Co.  of  Maryland  (La.)  479. 

I  4.   —  Amonat  mr  vain*  la  ontro- 
Tersy. 

In  suit  for  possession  of  propertr.  the  value 
of  the  property  governs  the  Jnrisdiction.— Nor- 
wood V.  Wimby  (La.)  311. 

Where  each  appellant  aslced  for  judgment  on 
appeal  in  amount  less  than  the  supreme  court's 
jurisdiction,  the  appeal  will  be  dismissed. — 
Landry  v.  Caffery  C5ent  Sugar-Refinery  &  R. 
Oo.  (La.)  349. 

Where,  after  deducting  claims  due  by  estate, 
the  amount  remaining  for  distribution  is  less 
than  the  lower  limit  of  the  supreme  court's  ju- 
risdiction, no  appeal  can  be  taken. — Succession 
of  Mascari  (La.)  718. 

Where  amounts  to  be  considered  to  determine 
whether  sale  was  simulated  are  in  the  aggre- 
gate more  than  $2,000,  a  motion  to  dismiss 
a^eal  will  be  denied.— Lehman  v.  Coulon  (La.) 

Claims  of  several  creditors,  between  which 
the  oniy  connection  is  that  they  are  due  by  a 
common  debtor  and  secured  by  privileges  on 
his  house,  cannot  be  joined  together  to  deter- 
mine jurisdiction  of  supreme  court. — State  ex 
rel.  Sumner  Building  &  Supply  Oo.  v.  Judges 
of  Court  of  Appeals  (La.)  892. 

A  claimant  of  property  sold  under  execution 
on  a  Justice's  jnogment  held  entitled  to  appeal 
to  the  supreme  court,  though  the  amount  in  con- 
troversy between  the  judgment  creditor  and 
debtor  was  lew  than  150,— Andrews  r.  Partee 
(Miss.)  788. 

Under  Ann.  Code,  {  32,  an  appeal  will  lie 
from  a  jndfcment  rendered  by  the  circuit  court 
}fi  an  action  commenced  therein,  though  it  does 
not  exceed  $50.~Liles  v.  Cawthom  (Miss.)  834. 

S  S.  ^— -  Itnalltj  of  determlnatioii* 

Where  the  report  of  a  register,  to  whom  the 
final  accounts  of  on  executor  have  been  re- 
ferred, is  confirmed,  but  no  money  decree  is 
rendered  for  the  sums  found  due,  it  is  not  a 
final  decree.— Alexandec  T.  Chapman  (Ala.)  8; 


Where  the  report  of  a  renter  ia  confirmed, 
except  as  to  certain  parts  thereof,  but  the  en- 
tire report  is  referred  back  to  restate  tb«  ac- 
count, it  ia  not  final  decree.  —  Alexander  v. 
Chapman  (Ala.)  9. 

Under  0>de  1896,  {  427,  a  decree  In  an  acdim 
to  enforce  a  vendor's  lien  Add  an  interlocutory 
decree,  from  which  no  appeal  to  the  soptciDr 
court  would  lie. — Beoll  t.  Ldunan-Dorr  Co. 
(Ala.)  12. 

Decree  on  foreclosure  of  a  chattd  mortga^ 
Iteld  not  final  for  the  purpose  of  an  appeal— 
Tatum  V.  Tabn  (Ala.)  201;  Yahn  t.  Tatnm.  Id. 

An  appeal  from  a  decree  OTerroUng  a  de- 
murrer to  the  cross  Mil  or  a  motion  to  Aamin 
the  same  will  not  lie.— Blcklejr  T.  Biekler  <Ala.t 

i  6.    Rlsht  of  review. 

Where  two  persons  are  sued  in  petitory  ac- 
tion, and  one  calls  the  other  to  defend  her  titie 
of  warranty,  and  the  warrantor  alone  appeata. 
the  whole  case  is  Invught  up  on  afflmiance,  and 
the  other  defmdant  cannot  afterwards  apiwel. 
—State  ex  rel.  Heinti  v.  Judges  of  Fourth  Cir- 
cuit Court  of  Appeals  for  Parish  of  St.  Itm- 
many  (La.)  SS4. 

I  T.   PMaeatntleB  and   aennfUwa  la 
lower  eonrt  of  srenads  aff  wmwlmm. 

A  failure  to  reserve  an  exception  to  the  rul- 
ing of  the  trial  court  cannot  be  cored  by  t 
motion  for  a  new  trial,  so  as  to  render  the 
mling  revisable  on  appeal.— HcLendon  t.  Boik 

(AlaJ  50. 

Where  defendant  objected  to  the  Introdurtiea 
of  a  contract  In  evidence  because  it  was  illesal 
and  not  signed  by  plaintiff,  he  cannot  urgt; 
appeal  that  its  introduction  was  erroneous  be- 
cause it  was  signed  by  defendant  in  hia  indind- 
ual  capacity,  and  not  as  trostee.— Whatl^  v. 
Reese  (Ala^  006. 

Baling  of  trial  court  denying  a  new  trial  win 
not  be  reviewed,  where  not  excepted  to.— C<ffl- 
sumers'  Electric  Light  ft  St.  R.  Oo.  t.  Smith 
(Fla.)  445. 

Failure  of  receiver  of  bank,  in  suit  to  resm-ia 
Jud^ent  obtained  by  it,  to  produce  list  of  a*- 
sets  of  bank,  held  no  reason  for  setting  and' 

Judgment,  on  the  ground  that  the  list  do-c 
not  contain  the  judgment  as  an  asset. — ^Mntcal 
Nat  Bank  v.  Moore  (La.)  103. 

Where  defendant  in  attachment  makes  no  at- 
tack on  the  attachment  below,  the  court  on  ap- 
peal cannot  review  its  validity.— Fint  Nat. 
Bank  V.  Ft.  Wayne  Artificial  Ice  Co.  (ta.)  379. 

The  defense  tfant  a  private  corporation,  suioi; 
on  a  contract,  has  no  stsnding  in  court  be- 
cause contract  was  ultra  vires,  cannot  be  first 
raised  on  argumenL— New  Iboia  Bice-MiUiof 
Co.  V.  Romero  (La.)  876. 

Where  a  bailor  transfers  warehoose  recetru 
to  plaintiff  for  the  purpcne  of  pas^ng  title  f 
the  prouerty,  but  fails  to  indorse  them,  sad 
such  objection  to  the  receipts  is  not  made  ic 
the  trial  court,  in  an  action  by  plaintiff  to  re- 
cover the  goods  from  the  warehouseman,  it  vi-l 
not  be  considered  on  appeal. — Shingleoi^oho- 
son  Oo.  V.  Canton  Cotton-Warehouse  Co.  (Mi«i-'> 
770. 

Objection  that  there  are  other  members  cl 
plaintiff  firm  than  the  one  named  cannot  l» 
first  raised  on  appeal.— Planters'  Oil-Mill  A 
Mfg.  Co.  V.  Falls  (Miss.)  786. 

f  8.  Parties. 

Where  decree  is  against  two  or  more  partt& 
all  of  them  must  be  made  parties  to  an  appeal 
therefrom.— Sherlock  v.  Couper  (Fla.)  444. 

Where,  in  replevin,  defendant  retains  prop- 
erty by  giving  forthcoming  bond,  and  fnAgiaeo'. 
is  recovered  against  him,  he  can  sue  out  writ 
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of  error  witboat  jolnlnc  Ub  mreties.— Halliday 
T.  Wright  (Pla.)  S34. 

Pr<n>er  parties,  duly  dted.  moat  be  before  tb» 
appellate  coart.— In  re  Corbeta  it  lOdn  Foml- 
tare  Co.  (La.)  488. 

Oa  appeal  parties  to  tbe  jodgment  mast  be 
made  parties  to  the  appeal.— anccesslon  of  Mas- 
cari  (La.)  718. 

i  9.    Be«iilalt«B    amd    vvooaedlmcs  for 
traaaf  or  of  oaaao. 

In  compntiDg  the  10  days  in  which  as  appeal 
has  to  be  perfected  from  an  order  oDpointing  a 
ceceiTec,  under  Act  No.  1S9  of  1801^  Sundays 
are  included.— State  ex  r^  Qarig  r.  King  (La.) 

la 

District  Judge,  during  vacadoo  and  before 
appeal  Is  completed,  can  modify  order  by  re- 
ducing the  amount  fixed  for  the  bond  therein. 
— Immannel  ^esbyterian  Church  t.  Kledy 
*149. 

Motion  of  coansel  to  fix  bond  for  a  snspen- 
slve  appeal  held  not  equivalent  to  order  for  an 
appeal,  nor  is  fixing  the  same  an  order  of  ap- 
peal.—Gagneanx  T.  Desonier  (la.)  282. 

A  Judicial  order  granting  appeal  is  a  Jurisdic- 
tional fact.— Gagneaux  t.  Desonier  (La.)  282. 

An  appeal  in  the  matter  of  the  liquidation  of 
a  corporation,  after  homologation  of  final  ac- 
count of  liquidators  and  distribution  of  funds, 
Md  too  late.— In  re  Corbera  Klein  Furniture 
Co.  (La.)  488. 

A  cross  appellant  need  not  furnish  an  appeal 
bond.— Wilson  v.  Jourdan  (Miss.)  823. 

A  bond  for  f5,000  is  sufficient  on  an  appeal 
to  review  an  alleged  erroneous  tax  assessment 
of  S2,339.16.  —  Bank  of  Oxford  v.  Board  of 
Bnp'n  of  Lafayette  Oounty  (Miss.)  82S. 

Where  a  bond  on  an  appeal  to  the  drcnlt 
court  to  review  an  alleged  erroneous  tiix  as- 
sessment is  iosufflcient.  the  appeal  will  not  be 
dismissed,  but  a  sufficient  bond  required  by  way 
of  amendment.— Bank  of  Oxford  t.  Board  of 
Sup'ia  of  Lafayette  County  (BliH.)  82S. 

1 10*  Bffoet  of  tmsfoT  of  omuo  or  pvo- 
••edlmn  tkarofor. 

An  order  coni^mniag  a  right  of  way  across 
a  railroad,  granted  during  the  pendency  of  an 
appeal  from  an  application  for  such  condemna- 
tion, held  void;  the  court  having  been  devested 
of  jnrisdiction  by  the  appeal.— Southern  Ry, 
Co.  V.  Birmingham,  8.  ft  N.  O.  By.  Oo.  (Ala.) 
191;  Birmingham,  &  ft  N.  0.  By.  Od.  t.  South- 
ern Ry.  Co.,  Id. 

1 11.  ItooorA  Hid  pra— ilaw  mot  Im  ree- 
•rd. 

Where  an  Instruction  as  set  out  in  a  bill  of 
exceptions  is  erroneous  in  form,  the  court  must 
consider  it  as  set  out,  though  it  appears  in  a 
correct  form  In  the  transcript,  outside  of  the 
Mil  of  exceptions.— Louisville  ft  N.  R.  Co.  v. 
Btewart  (Ala.)  562. 

Where  bill  of  exceptions  appears  to  have  been 
rigned  after  tbe  time  fixed  for  adjournment  of 
the  term,  and  no  order  of  t^ourt  or  agreement 
of  parties  extending  the  time  is  shown,  it  will 
be  stricken  from  the  records.— Sterrett  t.  Davie 
(Ala.)  860. 

On  failure  to  file  abstracts  of  the  record  as 
provided  by  rule  20  of  the  supreme  court  (18 
South,  vlii.),  a  writ  of  error  will  be  dismissed. 
—Strickland  t.  LonfsvUle  ft  N.  R.  Oo^  (Fla.) 
420. 

On  failure  to  file  abstracts  of  the  record  as 
required  br  rule  20  of  the  sniHreme  court  (18 
South.  Till.),  an  appeal  will  be  dismisBed.— Cator 
V.  Bmann^  (Fla.)  420. 

Where  no  objection  below  is  made  to  Jurisdic- 
tion in  partition,  court  on  appeal  will  not  con- 
sider the  same,  where  record  fails  to  show  an 


utter  absence  <tf  Jurisdiction  over  mbjeet-matter. 

-De  Cottes  v.  Clarkson  (PU.)  442. 

Where  abstract  on  appeal  is  not  excepted  to, 
the  case  will  be  adjadged  on  such  abstract,  with- 
out reference  to  the  transcript— Conaumers* 
Electric  Light  ft  St.  B.  Co.  v.  Smith  (Fla.)  445. 

Omitting  from  record  docaments  filed  lil  evi- 
dence, and  sending  them  up  in  the  original,  is 
without  authority  of  law;  bat  they  should  be 
transcribed  and  pleaded  under  the  clerk's  cer- 
tificate. —  Immanuel  Presbyterian  Church  v. 
Riedy  (La.)  140. 

A  judgment  of  the  circuit  court  on  an  appeal 
from  Justice  will  be  reversed  for  want  of  Jnrls- 
dicti<ai  of  the  circuit  court,  where  the  record  in 
the  supreme  court  does  not  show  the  Judgment 
of  the  Justice  or  tbe  bond  on  appeal  to  tbe  cir- 
cuit court.— Gardner  T.  Mew  Orleans  ft  B.  B. 
Go.  (Miss.)  468. 

i  IS.         Qvoatlou   presoatod  for  ro- 
▼few. 

Where  no  record  entry  appeared  amounting 
to  a  Judgment  on  demurrers  to  the  pleadings, 
assignments  of  error  relating  to  suoi  demur- 
rers were  without  support  on  appeal.— Alabama 
M.  Ry.  Co.  V.  Brown  (Ala.)  548. 

Matter  assigned  as  error  on  appeal,  based 
on  recitals  in  the  record  relating  to  demurrers 
to  pleadings,  but  not  sndi  as  to  constitute  Judg- 
ments, cannot  be  reviewed.— tMUis^Ile  ft  H.  tt. 
Co.  V.  Stewart  (Ala.)  562. « 

The  objecticui  that  a  levy  of  an  execatlon  was 
void  because  made  within  four  mouths  of  the 
date  on  which  a  petition  was  filed  by  tlie  judg- 
ment debtor  in  baakruptcy  will  not  be  consid- 
ered, where  the  record  contained  no  proof  of 
the  bankruptcy  proceedings. — Brister  t.  Joseph 
Bowling  Oo.  (Miss.)  830. 

Where  a  portion  of  the  record  on  appeal  is 
stricken  out,  the  case  must  be  considered  on 
Uie  remaining  record.— Bttnckl^  v.  Jones  (MlsB.) 
1000. 

Where  <m  respondent's  motion  certain  testl- 
nony  Is  stricken  from  the  record,  respondMit 
Is  not  estopped  from  invoking  the  rule  that, 
where  all  the  evidence  is  not  preserved  in  the 
record,  the  finding  of  the  trial  court  should  be 
affirmed.— Bnnckley  v.  Jones  (Hiss.)  1000. 

1 13.  AsslcntBeiit  of  errors. 

Where  judgment  is  rendered  against  two  de- 
fendants, and  they  appeal  and  Jointly  assign  er- 
ror, such  asBigument  will  not  work  a  reversal 
unless  the  errors  are  injurious  to  all, — Bowling 
V.  Mobile  ft  M.  Ry.  Co.  (Ala.)  584. 

Where  abstract  of  record  contains  no  assign- 
ments of  error,  the  appeal  will  be  dismissed. 
—Jones  T.  Bryan  (Fla.)  535. 

Where  answer  to  appeal,  asking  for  amend- 
ment of  Judgment,  is  not  filed  three  days  be- 
fore fixing  cause  for  argument,  it  will  not  be 
considered.— Prentiss  v.  Lyons  (La.)  944. 

§14.  JHamlnHd.  wltkdrowal.   or  mbu- 
domaaent. 

Where  writ  of  error  is  returnable  to  a  day  and 
term  which  had  passed  at  the  date  of  tbe  Issu- 
ance of  such  writ,  and  defendant  after  service 
does  not  appear,  the  writ  of  error  will  be  dUh 
missed.— Simmons  v.  BeviU  (Fla.)  441. 

Where,  after  writ  of  error  taken.  It  appears 
that  all  adverae  Interests  had  l>een  settled  be- 
tween  the  parties,  the  writ  of  error  will  be  dis- 
missed.—Jacksonville  Terminal  C^.  v.  State 
(F!a.)  441. 

Where  entry  of  appeal  onUts  to  state  the  term 
to  which  It  is  returnable,  and  appellee  falls  to 
appear  in  answer  to  dtation,  the  appeal  will  be 
diBmis8ed.--Grooms  v.  Wood  (Fla.)  446. 

Where  basis  of  fact  On  which  assignments  of 
error  are  predicated  la  Rimini 
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record,  the  writ  of  mor  will  be  dlsmlsBed.— 
Hendricks  t.  Philips  (Fla.)  534. 

Where  it  requires  no  argninent  to  show  tlie 
nnteDablenesa  of  an  assignment  of  error,  a  mo- 
tion to  aoash  the  appeal  because  made  for  de- 
lay, wiu  be  gzanted.  —  Holland  t.  Webster 
(Fla.)  625. 

Under  Rev.  St.  fi  1219,  1462,  the  supreme 
court  is  authorised  to  decide  motions  to  quash 
an  appeai  on  the  ground  that  tbe  proceeding 
was  taken  mere)?  for  delay. — Holland  t.  Wel^ 
ster  (Fla.)  625. 

Procedure  on  motion  to  quash  appeal,  under 
Rev.  St  SI  1279,  1462,  on  the  ground  that  the 
appeal  is  talten  merely  for  delay,  and  the  re- 
view required  thereunder,  determined.  —  Hol- 
land T.  Webster  (Fla.)  625. 

An  appeai  can  be  dismissed  In  limine  for  al- 
leged defective  condition  of  transcript,  but  if, 
on  record,  it  is  found  insufficient,  uie  appeal 
will  either  be  dismissed  or  the  judgment  af- 
firmed. —  Inuuanuel  Presbyterian  Qiutch  v. 
Riedy  (La.)  149. 

That  the  rlerk  may  have  inserted  improper 
matters  in  the  transcript  held  not  ground  for 
dismissal.— Xmmannel  Presbyterian  CAiurch  v. 
Riedy  (La.)  149. 

Where  judge  has  fixed  amount  of  bond  too 
low,  the  remec^  is  to  have  it  Increased  in  the 
lower  court — Immanuel  Prestvtenan  Church 
T.  Biedy  (La.)  149» 

That  judge  may  hare  fixed  the  amount  of  a 
bond  for  a  deTolntlTe  appeal  too  low  is  not 
ground  for  dismissal. — Immannel  Presbyterian 
Church  T.  Riedy  (La.)  149. 

An  appeal  will  not  be  dismissed  for  failure 
to  file  assignment  of  errors,  where  tranacript 
is  certified  as  containing  all  the  evidence,  and 
grounds  for  reversal  are  apparent  on  its  face. 
—Havana  American  Co.  v.  Board  of  Assessors 
(La.)  98S;  ^mshelm  t.  Board  of  Aaae— ora, 

Id.  m. 

An  appeal  to  the  supreme  court  reinstate^ 
where  appellant  perfects  his  record  by  certiorari 
and  pays  the  costs  <tf  the  appeal.— Gardner  r> 
New  Orleans  &  N.  B.  B.  Oo.  (MIm.)  46B. 

SIS.  Review. 

That  a  chancellor  in  dismissing  a  bill  assign* 
ed  a  wrong  reason  is  immaterial,  where  it  was 
roperiy  diBmlssed  for  want  of  parties.— Hc- 
latbery  v.  Richardson  (Ala.)  666. 

Assignment  of  error,  not  discuased,  will  be 
prestmied  waived.— Zirkle  v.  Jones  (Ala.)  661; 
Pearson  t.  Adams  (Ala.)  977. 

Where  the  surety  on  a  forfeited  bond  is  re- 
fused permission  to  file  a  rule  to  show  cause 
why  forfeiture  should  not  be  set  aside,  and 
appeals,  the  grounds  of  the  motion  will  not  be 
reviewed.— State  v.  Hayes  (L«.)  22. 

Where  question  arising  as  to  one  citisen  only 
of  a  municipal  corporation  exists  as  to  all  oth- 
er holders  of  real  estate.  It  will  be  determined 
on  the  basis  of  a  rule  that  will  beap  equally 
on  all,  though  record  may  be  defective  thrcnigh 
error  of  representative  of  city. — Town  of  New 
Iberia  v.  Weeks  (La.)  262. 

Where  applicant  obtains  an  order  for  a  gen- 
eral appeal  and  executes  bond.  It  brings  up  the 
entire  judgment.— Frith  v.  Pearee  (La.)  Soft. 

Applicant  cannot  limit  scope  of  a  general  ap- 
peal by  recital  in  condition  of  bond  that  It  is 
taken  from  particular  parts  of  the  judgment. 
—Frith  V.  Pearce  (La.)  809. 

i  16.  —  Parties  entitled  to  alleco  error. 

Where  power  of  attorney  is  introduced  in  ev- 
idence at  suggestion  of  defendant,  and  without 
objection,  denial  of  a  subsequent  motion  of  de- 
fendant to  exclude  the  power  la  not  error.— 
Jacobs  T.  Bogart  (Ala.)  tMS. 


Where  defendant  In  injnnctka  Mts  up  a  re- 

conventional  demand,  which  is  disallowed,  on 
appeal  of  plaintiff  from  the  judgment  on  tbe 
main  demand,  defendant  may  have  the  jvdc- 
ment  altered,  without  appealuig  therefrom,  by 
prayer  for  amendment,  u  it  b<  connected  with 
the  main  demand.— Vicksbarg,  8.  ft  P.  &  Co. 
V.  T^aylor  (Ia.)  141. 

An  appellant  cannot  object  to  an  erroneous 
charge  given  at  his  request  because  more  fsTor- 
able  to  him  than  he  is  entitled  to,  or  that  be- 
cause thereof  the  whole  charge  was  misleadlas. 
— CUsby  V.  Mobile  &  O.  B.  Oo.  (Miss.)  91S. 

'  On  appeal^bonTjuS^i^it'tv  default  on  adre 
fadaa,  where  record  certified  to  be  complete 

does  not  show  the  sdre  facias  and  codtinnance 
from  another  term,  it  will  not  be  presumed  that 
a  scire  facias  had  been  returned  and  contin- 
ned  at  preceding  term.— HolUs  t.  Hersbetv 
(Ala.)  68&. 

Where  the  bill  of  exceptions  does  not  purport 
to  set  out  all  the  evidence.  It  wUI  presumed 
that  there  was  snfllcient  evidence  to  sustain  tbe 
riiliags  on  instructions.- Sanders  T.  Steen  (Ala.> 

686. 

Where  a  demurrer  was  interposed  ta  a  spe- 
cial plea,  and  no  judgment  appeared  thereon  in 
the  record,  the  demurrer  wfll  be  deemed  to 
have  been  waived.- lifoaton  t.  LonlsvUl*  ft  N. 

R.  Co.  (Ala.)  602. 

Where  record  fails  to  show  on  what  ground 
the  demurrer  rested,  it  will  be  presumed  tbe 
overruling  of  the  same  vas  proper.— Ofowder  t. 
Bed  Mountain  Min.  Oo.  (Ala.)  847. 

{18.  ^— •  IMsoretloB  of  lower  sowrt. 

Where  there  was  no  palpable  failure  of  prt»of 
to  support  a  verdict,  judgment  would  not  be 
reversed  for  overruling  a  motion  for  new  trial 
on  the  ground  of  such  failure.— Alabama  M.  By. 
Co.  V.  Brown  (Ala.)  64a 

Order  refusing  new  trial  for  insufficiency  of 
the  evidence  will  not  be  reversed,  unless  pre- 
ponderance against  the  verdict  convinces  court 
that  it  was  unjust.— Davis  Wagon  Go.  T.  Gan- 
non (Ala.)  841. 

fl9.  —  QuestloBS  of  f aet,  Tsrdlots,  BMd 
BadtBga. 

A  finding  of  the  trial  coort  on  conflicting  evi- 
dence will  not  be  reviewed,  unless  ^alnly 
neoos.— Oallahan  v.  NdsMi  (Ala.)  56S. 

Unless  in  case  of  manifest  error,  findings  of 
fact,  affirmed  by  courts  of  appeal,  are  conclu- 
sive.—Delisle  T.  Bourriagne  (La.)  731. 

Facts  under  which  Jkeld,  that  the  decree  of  the 
chancellor  refusing  to  enjoin  foreclosure  wonid 
not  he  disturbed.— fiuttle  v.  MerhanlcaP  Aid. 
Building  ft  Loan  A8fl*n  (Miss.)  Tea 


fBO.   

In  an  action  on  a  bond  for  costs,  the  amotmt 

of  costs  having  been  proved  by  a  witness  with- 
out contradiction,  admission  of  a  certified  state- 
ment, if  error,  was  harmless.— HcWhirter  t. 
Frazier  (Ala.)  446. 

Where  plaintiff  la  entitled  to  affinoative 
charge,  errors  In  special  mlinn  are  harmless. 
—Bowling  V.  Mobile  ft  M.  ByTOo.  (Ala.)  084. 

Where  an  action  is  brought  against  individ- 
uals and  a  firm  which  they  compose,  and  the 
individuals  file  a  plea  denying  corporate  capac- 
ity of  plaintiff,  and  the  oomplalnt  is  dlscMi- 
tinned  as  to  them,  error  In  admitting  evidence 
showing  the  corporate  diaracter  is  harmless: 
there  being  no. plea  by  the  firm  denying  sndi 
capacity.— Vinegar  Bend  Lumber  Co.  v.  Ham- 
ilton Brown  Shoe  Co.  (Ala.)  857. 

Since,  under  Pamph.  AcU  La.  1884.  p.  94, 
a  wiile  is  entitled  to  recover  for  psin  and  an- 
guish suffered  by  her  deceased  husband  be- 
tween  the  date  of  ^«^J^fyJe^^ 
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Judgment  1b  her  teTor  will  not  be  nvened  on 
the  groaod  that  the  injary  wai  not  the  direct 
canse  of  the  death.— nilncrfs  Cent  B.  Co.  T. 
Harrii  (Uiss.)  760. 

A  decree  for  an  aceonnting  In  a  Bnit  in  which 
an  injunction  is  also  aonght  tvIII  not  be  re- 
Teraed  on  the  ground  that  the  bill  was  not  suf- 
ficiently Tertfied  to  entitle  the  complainant  to 
aa  injunction.— Forrii  t.  Woodward  (Miss.) 
917. 

f  SI.  BctenU&mtlM  uA  dlspositlom  mt 
eanae. 

Where  record  satisfies  the  conrt  that  essen- 
tial facts  have  not  been  giren  in  evidence  and 
that  flubstantial  justice  cannot  be  done,  the 
court  will,  in  its  discretion,  remand  the  cause.— 
MnUer  t.  Hath  (La.)  709. 

Where  appeal  from  order  granting  mandamus 
ia  reTSTsed  because  of  illegalitr  of  citation,  the 
case  will  be  remanded  for  aerrice  of  pioper  cita- 
tion.—State  ex  rel.  Watkins  North  American 
Land  &  Timber  Ck>.  (La.)  910. 

S82.  XUblUtles  ««  bMsda  mmA  uder- 

taklAcs. 

Complaint  for  breadi  of  appeal  bond  not  show- 
ing, except  by  recitals  in  the  condition  of  the 
bond,  what  appeal  Is  referred  to,  AeU  insuffl- 
ctent.-Nixon  t.  Wills  VaDey  Hln.  ft  Mf!g.  Co. 
(AlaO  464.  — ,  ^ 

APPEARANCE. 

Where  a  purdtater  at  xeeelTers*  sale  etm- 
tended  that  a  suit  against  the  recelTers  could 
not  be  rcTived  agaloat  it,  under  Oode  1892,  I 
t>69,  but  on  orerniling  of  motion  to  quash  the 
proceedings  pleaded  to  the  merits,  any  objec- 
ti<m  to  the  reviral  was  waiTed.— Memphis  & 
a  B.  Co.  T.  Glorer  (BUsa.)  69. 

APPLIANCES. 

I^iabitity  of  employer  tot  defeeti*  see  ''Master 

and  Servant,"  }  2. 

APPLICATION. 

Of  assets  of  partnership,  see  "Partnendilpk*'  |  8. 

APPOINTMENT. 

Of  executor  or  admiaistrator,  see  "Hxecutora 

and  Administrators,"  S  1. 
Of  guardian,  see  "Guardian  and  Ward,"  |  1. 
Of  receiver,  see  "Receivers,"  |  1. 

ARBITRATION  AND  AWARD. 

Authority  of  agent  to  submit  issues  In  suit  to 
arbitrators,  see  "Principal  and  Agent,"  I  1. 

 of  attorn^  to  submit  issues  to  arbttranon, 

see  "Attorney  and  GUent,"  |  1. 

I  1.  SnbialssleK. 

Consent  to  submit  one's  differences  to  arbi- 
trators is  not  acquiescence  in  everything  done 
under  the  snbmisuon.— King  t.  King  (Ia.)  205. 

ARGUMENT  OF  COUNSEL. 

See  "Trial,"  |  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
113. 

ARREST. 

See  "Bail";  "Escape." 

I  1.    On  erlmlaal  eharces. 

An  lAcer  cannot  arrest  a  person  without  a 
warrant  for  the  i^me  of  carrying  concealed 
weapons,  unless  done  in  such  a  manner  as  to 
threaten  or  amount  to  a  breach  of  the  peace. 
—Boberson  v.  SUte  (Fla.)  536. 


An  unlawful  arrest  vrithont  a  warrant  is  a 
trespass.— Boberson  r.  State  (Fla.)  6%. 

The  statute  does  not  authorise  an  arrest  with- 
out warrant  for  carrying  arms  concealed  about 
the  person.— Boberson  v.  SUte  (Fla.)  586. 

ARREST  OF  JUDGMENT. 

In  criminal  proseeatloiis,  see  "Oriminal  Law.** 
I  19. 

ARSON. 

Conviction  of  offense  charged,  see  "Indictment 
and  Infonnatlon,"  t  6. 

Under  an  Indictment  for  arson,  an  iostmc- 
tion  that,  if  any  plank  or  lattice  work  was 
charred  by  flames,  this  is  a  destruction  of  part 
of  the  house,  within  the  meaning  of  the  statute^ 
held  prop«rv— Benbow  t.  State  ^la.)  668. 

Svidesce  on  trial  for  maliciously  bnmiiig 
dwelling  house  Md  Insnfficient  to  sustain  -coii- 
viction.— Hicks  T.  State  (Fls.)  681. 

One  willfully  burning  dwelling  house  of  an- 
other Is  guilty  of  penal  offense,  under  Bev.  St. 
i  2426.— Hicks  v.  State  (Fla.)  681. 

On  trial  for  willfully  burning  the  dwelling 
house  of  another,  it  Is  not  sufiBcinit  to  prove 
that  the  party  alleged  in  the  indictment  owned 
the  bnildiog,  and  that  the  building  was  the 
dwelling  house  of  some  other  person;  but  it 
must  be  shown  that  the  building  was  the  dwell- 
ing house  ol  the  party  alleged.— Hicks  t.  State 
(STa.)e81. 

ASSAULT  AND  BATTERY. 

Assaults  by  emphvAs,  see  "Master  and  Serv- 
ant." {  S. 

Assault  with  Intent  to  kill,  see  "Homicide."  I S. 

  to  rape,  see  "Bape,"  S  1- 

Cionviction  of  assault  under  indictment  for  as- 
sault with  intent  to  UU,  see  "lodletnunt  and 
Information,"  1  6* 

I  1.  CUlvU  ItoMUtr. 

In  action  for  assault,  where  evidence  showed 
two  separate  assaults,  a  diarge  predicating 
defense  on  one  assault  being  in  self-defense, 
without  reference  to  the  other,  is  erroueons.— 
Cbrlton  v.  Henry  (Ala.)  924. 

.  In  action  for  assault  against  two  defendsnts, 
InstnictioQ  that  there  was  no  evidence  ten^ng 
to  show  one  defendant  guilty  betd  erroneous.— 
Carlton  v.  Henry  (Ala.)  924. 

In  an  action  to  recover  for  an  assault,  in- 
tent to  Injure  is  not  essential  to  liability.— 
Orlton  V.  Henry  (Ala.)  924. 

£ivtdence  in  actltm  fw  damages  for  assault 
Md  to  show  that  offense  was  condoned  by 
plaintiff.— Solanas  t.  Lupin  (l4u)  800. 

i  0.   Osivlmal  MspMatblUtr> 

Whether  a  parent  who  whips  a  child  Is  act- 
ing through  parental  love  is  a  matter  which 
may  be  determined  from  the  character  of  the 
injuries  received  by  the  child.— State  v.  Wash- 
ington (La.)  66. 

Where  an  indictment  charges  willful  assault 
with  a  piece  of  Iron,  a  conviction  will  not  be 
set  aside  on  evidence  that  the  wound  was  will- 
fully Inflicted  with  a  weapon  of  another  kind. 
—State  V.  Washington  (La.)  66. 

(Complaint  for  an  assault  before  a  justice 
heid  insufficient  to  charge  a  crime.— State  t. 
Bodgers  (Mias.)  78. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  S  8. 

Of 
ways 

Of 


expenses  of  public  improvementa,  see  "High- 
ays,"  {  1;  ^'Municipal  Corporatlonsb"  |  6. 
tax,  see  ''Taxation,'^  |  8.  GoOgIc 
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ASSETS. 

Of  partnAuUp,  Bee  "Partnerahip,' 


f  3. 


ASSIGNMENT  OF  ERRORS. 

Bee  "Appeal  and  XErnir,"  |  18. 

ASSIGNMENTS. 

Frand  as  to  credlton,  Me  "Fraaduleot  Convey- 
ances." 

Transfer  of  cause  of  action  ground  for  abate- 
ment, see  "Abatement  and  Reviral,"  S  1. 

 of  particular  species  of  property,  rights,  or 

inttruments,  see  "CoTenants. '  f  1:  "Inaur* 
ance,"  H  1.  8;  "Hortcagea/'  |  & 

I  1.   Raqnlaltea  mnA  TaUdlty. 

Conv^ance  of  land  Mid  not  to  operate  as  an 
assignment  of  the  graator*a  rii^t  of  aotlcm  for 
£^ioas  treepasa,— Blodgett  t.  Seals  (MianJ 

ASSOCIATIONS. 

Bee  "BoUding  and  Loan  Aaodatiaoa.'' 

ASSUMPSIT,  ACTION  OF. 

See  **Work  and  Labor." 

The  cfmtenti(HL  that  a  Judgment  on  a  qnan- 
tum  meruit  was  erroneous  because  tbe  suit  was 
OD  a  coatract  held  not  sustainable  auder  tbe 
allegations.— Wbatley  t.  Reese  (Ala.)  600. 

ATTACHMENT. 

See  "Gamishmuit'' 

Landlord's  attadunent  for  snwlies  fDmished, 
see  "Landlord  and  Tenant,"  §4. 

I  1.  Frooeadlnca  to  proevre. 

A  aeisure  under  attachment  prior  to  record  of 
sale  cannot  be  defeated  tv  toe  Tendee,— First 
Nat  Bank  t.  Ft  Wayne  Artificial  Ice  Oo.  (La.) 
87». 

A  recorded  attadmtent  will  take  precedence  of 
ft  snbaeqnentiy  recorded  sale,  tboagfa  both  are 
recorded  on  the  aame  day.— First  Nat.  Bank  t. 
Ft.  Wayne  Artificial  Ice  Go.  (La.)  870. 

I  S.   QuaslilMB,  noatlBC,  disaolvtlon,  or 
abandonment. 

Though  one  sues  out  an  attachment  for  more 
than  his  due,  he  may  sostain  it  for  the  amonnt 
the  evidence  shows  him  entitled  to.— B.  B.  Wil- 
liams A  Co.  T.  Louisiana  Lumber  Co.  (La.)  481. 

i  3.    OlaSms  by  third  peraona. 

On  a  statutory  trial  of  the  right  of  Droperty, 
where  tbe  issue  is  as  to  the  seller's  right  to  re- 
scind sale  of  goods  to  defendant  in  attachment, 
held  a  questloTi  for  tbe  jury  to  determine  a«  to 
whether  the  sale  was  induced  by  allied  frand. 
— Union  Mfg.  A  Oommission  Co.  t.  £^t  Ala- 
bama Nat  Bank  (Ala.)  781. 

Where,  on  attachment,  claimant  interposes, 
judgment  la  claim  suit  is  uot  decisive  of  nlain- 
tifTs  right  to  recover  in  the  main  suit — ^Wheeles 
T.  New  Yort  Steam  Dye  Works  (Ala.)  793. 

Where  attachment  is  sued  out  before  a  jus- 
tice, and  judgment  is  rendered  in  a  claim  suit 
and  appeal  is  talfeo,  it  does  not  carry  to  the  ap- 

Seltate  court  the  attachment  suit. — Wheeles  v. 
ew  York  Steam  Dye  Works  (Ala,)  793. 

Where,  on  appeal  to  a  circuit  court  from  a 
Judgment  in  a  claim  suit,  iu^rment  is  render- 
ed against  the  claimant  while  the  attachment 
suit  is  p^ding  tjefore  a  justice,  a  plea  in  abate- 
ment to  a  motion  in  appellate  court  for  judg- 
ment against  defendant  should  be  sustained.— 
Wheelea  T.  New  York.  Steam  Dje  Worka  (Ala.) 
793. 


A  third  opponent  claiming  propertr  aelaed  un- 
der attachment  cannot  Qoeitfm  retnlarit?  of 
proceeding,  unless  he  charges  fraud.— First  Nat 
Bank  v.  Ft  Wayne  Artificial  Ice  Oo.  (La.)  379. 

Where  third  opponent  claims  ownership  of  im- 
movable property  seised  under  attachment,  the 
burden  of  proof  is  on  him  to  show  sale  recorded 
before  seizure.- First  Nat  Bank  r.  Ft.  Wayne 
Artificial  loe  Go.  (La.)  879^ 

ATTENDANCE. 

Of  Juror,  see  "Jury,"  8  8. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  in 

cTrU  actions,  see  "Trial."  |  2. 
  in  criminal  prosecntiona,  see  "Griminal 

Law."  f  IS. 
Attorneys  In  fact,  see  '*PrineEpaI  and  Agent" 

I  la   Retainer  and  antborlty. 

Attorney  at  law  has  no  authority  to  submit 
laaues  involved  In  lawsuit  to  arbitration.- King 
T.  King  (La.)  20B. 

AUTHORITY. 

Of  agent,  see  **PriiicIpal  and  Acent,"  1  2. 

BAIL 

I  1.  In  arlmlnal  proseentloas. 

Where,  in  proceeding  for  habeas  eorpos  by  one 
charged  with  murder  in  the  first  degree.  It  ap- 
pears that  there  is  only  a  probabiu^  of  bis 

Eilt,  he  is  entitled  to  bail  under  Declaratitm  ot 
ghts,  I  9.— <3ainey  t.  State  (Fla.)  40G. 

There  is  nothing  In  Act  No.  17  of  1900  which 
precludes  an  application  to  set  aside  a  for- 
feiture on  grouDos  other  than  those  mentioned 
in  the  act—State  t.  Hayes  (La.)  22. 

Soretlea  have  tihe  rl|^t  to  more  to  aet  aside 
fwfetture  of  &  bond,  and  the  objection  that 
the  motion  comes  too  late  should  be  urged  aa  a 
defense  to  tbe  motion,  rather  than  agiunst  tbe 
filing  of  the  same.— State  v.  Hayea  (La.)  22. 

BAILMENT. 

See  "Carriers,"  |  2;  "Pledge***;  •^ftMhoflw- 

men." 

BANKS  AND  BANKING. 

I  1.   Banking  eorporatlona  and  asaoala* 
tiona. 

Bvidence  considered,  and  Add  not  to  show  a 
transaction  prohibited  by  Rev.  St  |  2193.  nn- 
lesa  entered  Into  in  contemplation  of  the  bank's 
insolvency,  or  after  commission  of  an  act  of 
insolvency  by  it  with  a  TiefW  to  prefer  one 
creditor  to  another.— BoUnaon  t.  Alrd  <Fla.) 
633. 

Where  party  indebted  to  bank  pnrchases  aft- 
er insolvency  deposits  In  the  bank,  and  mch 
deposits  are  credited  on  the  debt,  tiie  pay- 
ments are  invalid,  under  Rev.  8t  |  2193.  as 
against  receiver  who  sues  to  recover  tbe  debt 
--Robinson  v.  Alrd  (Fla.)  683. 

Where  party  owes  a  bank,  and  has  a  credit 
to  his  deposit  account  snd  the  bank  becomes 
insolvent,  the  amount  of  the  depoait  may  be 
pleaded  aa  a  payment  (m  the  note.— Robinson 
T.  Aird  (FI&.)  633. 

The  vice  president  of  an  insolvent  bank  IWi 
estopped  to  set  off  claima  aninst  the  bank 
against  a  mortgage  given  by  him  to  aecnre  aa 
Indebtedness  to  lite  bank.— Ghapmaa  t,  Gntrar 
(Uisa.)  4G7. 
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I  8.  SaTlacs   

I>epoBitor8  In  savings  bankt  are  creditors  of 
the  bank,  and  have  taie  sama  rights  as  deposit- 
on  In  otber  banka.— Bobiiwon  v.  Aird  (Fla.) 
683. 

BATTERY- 

See  "Aasanlt  and  Batteir-" 

BATTURES. 

See  "NaTigable  Waters,"  S  2. 

BAWDY  HOUSE. 

See  "Dlsorderlj-  House." 

BENEFICIAL  ASSOCIATIONS. 

Bailding  or  loan  aBaodatlona.  see  **Baildlng  and 
Ijoan  AsBodattons." 

BEST  AND  SECONDARY  EVIDENCE. 

In  ciTil  actions,  see  '-ETidence,"  f  4. 
In  crimlna]  prosecntlona,  aee  '*GrimInal  Iaw." 
I  8L 

BIAS. 


Of  Juror,  we  "Ji 
Of  wltneas,  aee 


itDCBSea,' 


BIGAMY. 


Evidence  Hiat  at  time  of  second  marriage  de- 
fendant had  made  InQniileB  and  received  in- 
formation that  his  wife  was  dead  held  properly 
excluded.— Band  t.  State  (Ala.)  844. 

Indictment  for  bigamy,  in  which  the  offense 
Is  described  as  nnderstood,  Is  ralid  if  It  con- 
veys all  that  It  meant  by  the  word  "bigamy."— 
State  V.  Hayes  (La.)  937. 

An  indictment  for  having  committed  bigamy 
held  not  invalid  because  not  charing  the  of- 
fense strictly  in  the  language  of  the  statute. — 
State  V.  Hayas  (La.)  987. 

The  word  "bigamy"  in  the  statute  of  1898 
completely  denouncea  an  offense.— State  v. 
Hayes  (La.)  0S7. 

BILL  OF  EXCEPTIONS. 

Bee  "Bxceptiona,  Bill  of." 

BILL  OF  UDING. 

See  "Carriers."  i  2. 

Parol  eridence,  see  "Evidence,"  |  & 

BILL  OF  REVIEW. 

Bee  "Equity,"  f  T. 

BILLS  AND  NOTES. 

operation  and  effect  of  usury  laws,  see  "Usury," 
f  2. 

Parol  evidence,  see  "Bvidence,"  18. 

Bent  notes,  see  "Landlord  and  Xenant,**  I  4. 

I  1.    Bevnlaltes  and  TalldltT. 

Uabllity  on  a  promissory  note  la  to  be  tested 
bg^e  law  of  the  domicile.— Baer    Terry  (La.) 

I  JL   Blc^ta  aad  UsblUttoa  om  iBdorae- 
memt  or  transfer. 

Ordinary  indorsement  of  note  does  not  cany 
with  It  obligation  to  pay  attorney'a  fees  tor 


collecting  the  note.— Boblnaon  y.  Aird  (Fla.) 
633. 

Where  an  assignee  sued  on  a  note  payable 
to  order,  evidence  that  the  note  was  procured 
through  the  fraudulent  representationB  4^  the 
original  payee  Aeld  admissible.- Kennedy  t. 
Jones  (Mua.)  819. 

I  8.    Presentmest)  demattd,  aotlee,  and 
proteat. 

Where  no  dematui  or  notice  of  dishonor  was 
alleged  w  proved,  the  bolder  of  a  note  could 
not  recover  from  the  indorser  on  a  mere  show- 
ing that  he  bad  received  indemnity  from  the 
maker.— Moody  v.  Keller  (Ala.)  68. 

To  charge  one  with  notice  of  dishonor  of  note 
becanse  notice  was  given  to  another  as  agent, 
it  must  be  shown  that  it  waa  within  scope  of 
agenfs  authority  to  receive  the  notice.-^tob- 
inson  v.  Aird  (FU.)  6SS. 

I  4.  AoUo&s. 

Evidence  in  action  on  note  M4  Insufficient  to 
support  verdict  for  plaintiff.— Bobeaon  v.  First 
Nat.  Bank  (Fla.)  32S. 

Oomplaint  in  action  on  note  hiM  not  to  ahow 
a  liability  for  attorney's  fees  on  the  part  of 
defendant  to  an  indorsee  of  the  maker  or  one 
claiming  throogh  him. — Robinson     AIM  (Fla.) 

633. 

Where  declaration  alleges  notice  of  dishonor 
of  note  sued  on,  the  burden  is  on  plaintiff  to 
prove  it.— Robinson  v.  Aird  (Fla.) 

BONDS. 

Action  on  lost  bond,  see  "Lost  Instruments." 

Bonds  In  lenil  proceedings,  aee  "Ajmeal  and 
Error,"  » %  2£;^3iiff';  "Costa,"  f  Lj  "In- 
junction,^' I  0. 

County  bomls.  aee  "Countlea,*'  I  8. 

Muni(^al  bonds,  aee  "Hunlapal  Onpwatlons," 
§  9.  . 

Of  officer,  see  "Officers,"  |  2. 

Of  personal  representatives,  see  "Executors  and 

AdminlstratMS."  If  1.  & 
Secored  by  nwrbrage,  see  "Mortgages,"  |  3. 
To  pcevent  m  diacharte  medianiea*  Uenik  aae 

"Heehanio^  Llena,"  1  2. 

BOUNDARIES. 

See  "States,"  8  1. 

I  1.  Beeeriptloau 

Where  Spanish  grant  deacribes  tiie  pn^rty 
aa  about  two  league*  from  one  baron  to  anoth- 
er, both  being  named,  the  bonndariea  thus  named 
control  the  lineal  meaaurement.— Booth  t.  Buvas 
(La.)  260. 


i  S.  BTidenoa,  aaeeatafamaat, 
tobllshiaent. 

In  action  of  bounda^,  a  party  cannot  have 
his  boundariea  extended  beyond  limits  fixed  by 
the  only  title  on  which  he  deciarea.— Booth  v. 
Burns  tLa.)  260. 

Where,  In  action  of  boundary,  the  parties  lit- 
igant fait  to  establish  title  to  contlguons  tracts, 
the  action  will  be  dismissed.— Booth  v.  Bursa 
(La.)  200. 

BREACH. 

Of  contract,  see  "Contracts,' 
Of  warranty,  see  "Sales,"  { 


S  4;  "Salea,"  I  4, 

i  6.  8. 


f  1- 


BRIDGES. 

oons  Ir  uottoBt 


Eatabllshnent, 
malHtenanoe. 

Plaintiff,  having  contracted  to  maintain  a 
county  bridge  for  five  years,  held  entitled  to 
recover  the  cost  of  rebuilding  rendered  necea- 
I  aary  by  iajuriea  from  the  defeudant'a-  negll- 
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flowage  of  loga.— Cue  T.  BreJand  (Miss.) 

Where  plaintiff  was  reqnired  to  rebuild  a 
countT  bndge  by  reason  of  negligent  injur? 
from  flowage  of  logs  by  defendant,  tne  measnre 
of  damages  in  an  action  against  defendant 
was  the  cost  to  recoostmct  tiie  bridge. — Cue 
T.  Breland  (Miss.)  860. 

Refusal  of  requested  charges  la  an  action  for 
injaries  to  a  bridge  heid  not  bound  to  revenie 
a  judgment  In  favor  of  plaintiff;  there  being 
evidence  warranting  a  finding  that  the  injury 
was  willful.-Gae  v.  Breland  (Miss.)  SCO. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

That  a  building  association  derives  its  pow- 
er under  the  general  statutes  of  another  state 
does  not  render  a  loan  by  it  in  the  state  ac- 
cording to  the  statute  usarioas.— Interstate 
Building  &  Loan  AsB'n  t.  Brown  (Ala.)  656. 

A  loan  of  money  by  a  building  association 
organized  under  the  general  laws,  according  to 
by-laws  of  the  aaaociation  and  in  accordance 
with  the  statute,  held  not  restricted  by  the 
statute  relating  to  usury.— Interstate  Building 
&  Loan  Ass'n  v.  Brown  (Ala.)  656. 

The  by-laws  of  a  building  and  loan  associa- 
ttoD,  requiring  withdrawing  oreditors  to  accept 
scrip  payable  at  the  time  when  their  stock 
would  nave  matured.  Is  in  the  nature  of  a  con- 
tract between  the  partjes,  and  is  binding  on 
them.— Hundermark  v.  New  South  Boilding  & 
I^an  Ass'n  (Miss.)  628. 

The  by-laws  of  the  Louisiana  Building  & 
Loan  Association  relating  to  the  withdrawal  of 
creditors  will  not  be  had  in  conflict  with  the 
statute  under  which  it  was  incorporated,  when 
no  statute  prohibiting  such  by-law  is  shown 
and  its  validity  haa  been  affirmed  by  the  superi- 
or court  of  such  state. — Hundermark  v.  New 
South  Building  &  Loan  Ass'n  (Miss.)  828. 

The  by-laws  of  a  building  and  loan  associa- 
tion, requiring  withdrawing  creditors  to  ac- 
cept scrip  payable  at  the  time  when  their 
stock  would  luive  matured,  is  a  proper  and 
reasonable  regulation.  —  Hnndermatk  v.  New 
South  Building  &  Loan  Ass'n  (Miss.)  528. 

A  contract  with  a  building  and  loan  associa- 
tion, requiring  a  fixed  monthly  pajrment  of  dues 
nnd  a  monthly  payment  of  Interest  and  a  cer- 
tain premium  aggregating  sa  amount  greater 
than  the  legal  rate  of  Interest,  is  tisiirions;  the 
premium  being  merely  additimial  interest— 
Southern  Home  Building  &  Loan  Ass'n  T.  Tony 
(Miss.)  S2!i. 

A  building  and  loan  trust  deed  held  extortion- 
ate, and  canceled  in  payment  of  loan,  with  in- 
terest—Inge  T.  Interstate  Building  &  Loan 
Ass'n  (Miss.)  996. 

Hie  tmoonsdonable  nature  of  a  transaction 
with  a  building  company  held  suflBcient  to  au- 
thorize an  Injunction  restraining  the  foreclos- 
ure f>f  a  trust  deed. — Hart  v.  American  Build- 
ing &  Loan  Ass'n  (Miss.)  999. 

BY*LAWS. 

See  "Building  and  Loon  Associatioiu.*' 

CANCELLATION  OF  INSTRUMENTS. 

Rescission  of  contract,  see  "Contracts,"  {  3; 

"Sales,"  {  8;  "Vendor  and  Purchaser,"  <  3. 
Setting    aside    fraudulent    conveyances,  see 

"Fraudulent  Conveyances,"  |  2. 

CARNAL  KNOWLEDGE. 

Se»  "Rape.'* 


CARRIERS. 

See  "Ferries,"  I  2. 

I  1.    C«Btrol  maA  zwcabtlMa  of  •mmmmm, 

oarrlers. 

Railroad  company  may  charge  rates  within  its 
charter  limit,  though  they  exceed  those  fixed  br 
the  railroad  oonumssiwiL— Hladnii^  Bailn»i 
Oommission  t.  OuU  &  S.  I.  B.  Go.  Okfiaa.)  T88l 

I  S.    Garriajn  of  CMds* 

A  UIl  of  lading,  providing  that  the  railway 
company  would  not  be  liable  as  a  ctHnmon  car- 
rier after  the  arrival  of  the  goods  at  their  des- 
tination, held  modified  by  the  law  of  poUk 
policy  to  give  the  consignee  a  reasonable  time 
m  which  to  effect  a  removal  before  the  car- 
rier's liabiUty  ceased.  —  Tallassee  Falls  Mfr 
Co.  V.  Western  Ry.  of  Alabama  (Ala.)  203. 

'CTustom  allowing  plaintlfl  more  tlian  a  rea- 
sonable time  in  which  to  remove  tttA^ 
not  admissible  to  change  ibe  toms  of  the  bOl 
of  lading,  expresslx  excluding  applieati«i  <tf 
custom.— lUlassee  Falls  ICtg.  Oo.  t.  Westen 
Ry.  of  Alabama  (Ala.)  203. 

Sx  days  held  a  reasonable  time  as  matter  ol 
law  for  plaintiff  to  remove  437  bales  of  cottos 
from  a  railway  station,  and  hence  defmdant's 
liability  as  a  carrier  had  ceased  under  the  bill 
of  lading.— Tallassee  Falla  Mfg.  Co.  t.  Western 
Ry.  of  Alabama  (Ala.)  203. 

Contract  of  carrier  to  furnish  care  at  a  ccr> 
tain  price  Adtf  not  without  consideratiiw.— Bai- 
ley V.  Tallassee  4  M.  R.  Co.  (Ala.)  451. 

A  carrier  hdd  not  rdleved  from  lialiill^  for 
breach  of  contract  to  fomidi  care,  though  at 
the  time  ot  the  contract  it  did  not  have  any 
cars.— Baxley  t.  Tallassee  &  U.  R.  Go.  (Ala4 

461. 

In  action  for  breach  of  contract  by  carrier  to 
famish  cars,  where  only  the  pleae  of  general 
issue  and  that  the  contract  was  indefinite  wore 
filed,  the  question  whether  plaintiff  had  to  tors 
over  a  certain  contract  to  other  partiflB  was  nst 
within  the  issues.— Bazley  t.  TaltaBeee  &  H.  B. 
Co.  (Ala.)  461. 

In  an  action  against  a  carrier  for  failure  to 
deliver  goods,  where  the  delivery  of  the  goods 
to  the  carrier  and  the  failure  of  the  carrr>f 
to  deliver  them  at  their  destination  is  fdiown. 
the  burden  of  proof  is  on  the  carrier  to  shov 
that  the  loss  occurred  withoet'  its  fault.— Moe- 
ton  T.  Louisville  ft  N.  B.  Co.  (Ala.)  002. 

The  bill  of  lading  in  an  action  by  a  consignet 
against  a  carrier  for  failure  to  ddiver  the 
goods,  which  was  made  out  by  the  eon«guor. 
but  was  not  signed  by  the  consignor  or  con- 
signee, and  only  by  the  carrier's  aguit,  wai 

Eroperly  received  in  evidence,  where  the  goods 
ad  been  shipped  under  the  same. — Bfoaton  v. 
Louisville  &  N.  R  Co.  (AU.)  802. 

A  consignor  held  to  be  the  agent  of  the 
signee  for  the  shipment,  and  hence  entitled  tc 
bind  the  consignee  by  a  spedal  contract  is 
the  bill  of  lading  without  any  express  aothnr- 
i^— Mouton  T.  Xoulsviite  ft  N.  B.  Oo.  (Ala) 


In  an  action  against  a  carrier  by  the  <sa.- 
signee  for  failure  to  deliver  goods  destroyed  bj 
fire  while  in  transit,  Md,  that  the  evidoiA 
was  of  such  character  that  different  mindf 
might  reasonably  draw  different  inferences 
therefrom  in  regard  to  defendant's  dilijgence  ia 
attempting  to  extinguish  the  same. — Uontim  v. 
Louisville.  &  N.  R.  Co.  (Ala.)  602. 

Reduced  rate  ^ven  for  the  transportBtion  of 
freight  is  a  sufficient  consideration  to  support  ■ 
special  contract  exempting  the  carrier  from  Sa- 
bility  tor  loss  or  damage  fire  not  caes«d 
by  the  carrier's  negligence. — Mooton  t.  Lonto- 
Tille  ft  N.  a  Oo.  (Ala.)  600. 
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FactH  held  not  to  coDstitnte  a  delivery  of 
Koodfl  to  a  railroad  company,  so  as  to  make 
tbem  liable  for  their  loss.— Tate  t.  Yazoo  ft 

M.  V.  R.  Oo.  (Miss.)  382. 

In  action  afrainat  railroad  for  damage*  owing 
to  rain  running  through  the  roof  of  car  and 
damaging  stones.  Md  error  to  giTe  peremptory 
imtnction  tor  defendant.— Oudnar  t.  Mew  Or- 
leans ft  N.  B.  R.  Go.  (Uisa.)  468. 

i  3.    Canrlace  of  pus«ncers. 

In  an  action  for  wrongfully  ejecting  plaintiff 
from  defendant's  care,  a  charge  assuming  un- 
der the  eridence  that  plaintiff  was  a  trespasser 
held  properly  refused. — Southern  Ry.  Co.  t. 
I^ynn  (Ala.)  573. 

In  an  action  to  leroTer  for  being  wrongfully 
ejected  from  defendant's  train,  where  the  only 
pieai  were  a  general  Issue  and  that  plaintiff 

was  boisterouB,  evidence  of  boisterous  conduct 
of  other  persons  than  plaintiff  hdd  Immaterial. 
—Southern  Ry.  Co.  v.  Lynn  (Ala.)  573. 

In  an  action  by  a  passenger  for  being  wrong- 
fully ejected  from  defendant's  train,  where  the 
only  plea  was  that  defendant  was  ejected  be- 
canse  of  his  boisterons  conduct,  the  question 
as  to  the  duty  of  the  plaintiff  to  get  a  dieck  or 
other  evidence  of  payment  of  cash  fare  of  the 
conductor  is  foreign  to  the  issue,  and  evidence 
thereof  is  inadm!ssible.-^DnUiem  Ry.  Oo.  t. 
I^nn  (Ala.)  S73. 

Complaint  in  action  by  passenger  against 
carrier  held  to  state  a  cause  of  action  for  fail- 
ure to  sign  and  stamp  return  ticket,  but  to 
aver  no  right  of  recovery  for  ejection  from' 
train,  and  that  pert  of  the  count  relating  .to 
snoh  ejection  should  be  stricken  out — McGhee 
T.  R^olds  (Ala.)  901. 

Count  in  action  by  passenger  against  car- 
rier held  to  state  a  cause  of  action  in  tres- 
pass, and  claim  a  recovery  for  alleged  ex- 
cessive force  in  ejecting  plaintiff,  and  that 
therefore  all  averments,  in  the  count  as  to 
plaintiff's  presenting  ticket  to  station  agent 
and  his  conduct  in  relation  thereto  should  be 
stricken  out  as  foreign  to  the  trespass  sned  on. 
— McOhee  v.  Reynolds  (Ala.)  961. 

Oonot  In  action  against  railroad  company  by 
paiiraiger  hdd  to  state  a  good  cause  of  action 
for  refosal  to  stamp,  date,  and  sign  plaintiff's 
rettirn-trip  Ucket,  but  not  to  set  forth  a  cause 
of  action  for  ejection  from  train. — HcOhee  v. 
Reynolds  (Ala.)  961. 

Where  elevator  Is  started  with  full  speed  be- 
fore passenger  has  time  to  secure  his  balance, 
the  carrier  is  liable  for  any  injury  received.— 
RusBo  V.  Uorris  Baildlng  ft  Land  Imp.  Asa'n 
(La.)  46. 

Evidence  in  action  by  passeoger  on  street  car 
for  injuries  received  while  alighting  Md  not  to 
Justify  verdict  for  plaintiff.— Oretsoer  t.  New 
Orleans  &  O.  R.  Oo.  (La.)  496. 

E^dence  in  action  by  passenger  on  street  ear 
for  injuries  received  Ma  to  show  that  the  car 
was  Id  good  order  and  that  the  employes  were 
careful.— Oretsnor  t.  New  Orleans  ft  0.  R.  Co. 

(La.)  49a 

Where  a  passenger  whose  arm  projected  from 
a  window  was  injured  by  a  bale  of  cotton  on  a 

Elatform,  it  la  a  question  for  the  jury  whether 
e  was  guilty  of  contributory  neRligence.— Kird 
V.  New  Orleans  &  N.  W.  R.  Oo.  (La.)  729. 

Responsibility  for  the  manner  in  which  cotton 
is  placed  on  a  railroad  platf<wni  is  presumed 
to  rest  on  the  company.-^ird  v.  New  Orleans 
&  N.  W.  R.  Co.  (I«.)  729. 

It  was  gross  negligence  for  an  engineer  of  a 
train  to  endeavor  to  pass,  Where  it  was  evident 
that  cotton  piled  on  the  platform  would  strike 
the  train.— Kird  t.  New  Orleans  ft  N.  W.  R. 
Co.  (La.)  729. 


It  is  gross  carelessness  to  ccHnstmct  a  plat- 
form so  near  a  track  that  cottcm  piled  thereon 
obstmcts  passing  trains. — Kird  v.  A'ew  Orleans 
ft  K  W.  R.  Co.  (La.)  729. 

Cotton  bales,  piled  on  a  platform  so  that  thc^ 
project  and  become  an  obstruction  to  paeung 
trains,  h«M  carelestily  stored.— Kird  v.  New  Or- 
leans ft  N.  W.  R.  Co.  (La.)  729. 

The  purchaser  of  a  railroad  ticket  must  take 
notice  of  the  time  limitation  winted  on  fare 
of  ticket— Cobom  T.  Morgan's  Xouisiana  ft  T. 
R.  Co.  (La.)  882. 

A  limit  of  one  day  on  railroad  ticket  held 
not  unreasonably  abort.— <V>burn  v.  Morgan's 
Louisiana  ft  T.  B.  Co.  (La.)  882. 

Questim  whether  decedent,  who  was  killed  In 

attempting  to  board  moving  train,  was  guilty 
of  contributory  negligence,  held  for  the  jury.— 
Wooten  T.  Mobile  ft  O.  R.  Go.  (Miss.)  29  So.  61. 

An  award  of  punitive  damages  against  a 
street- railroad  company  for  ejecting  passenger 
held  errmeoua  under  the  evidence.— Vicksburg 
B.  Power  ft  ^tg.  Co.  v.  Mailett  (iSim.)  29  So. 

62. 

Damages  for  ejection  of  a  passenger  in  the 
sum  of  $2,000  held  excessive.— Alabama  ft  V. 
Ry.  Co.  V.  Bell  (Miss.)  Sia 

Evidence  held  sufficient  to  sustain  a  Jodg- 
ment  against  a  railroad  company  for  the  wrong- 
ful election  of  a  passeng^.— Alabama  ft  v. 

Ry.  Co.  V.  Bell  (Miss.)  818. 

A  Judgment  for  injuries  caused  by  the  gross 
misconduct  of  defendant's  agent  hdd  not  sub- 
ject to  reversal  for  alight  errors  in  the  instruc- 
tions.— Yazoo  &  M.  V.  R.  Oo.  v.  Martin  (Miss.) 
829. 

CAUSA  MORTIS. 

See  **Gift8,"  §  1. 

CERTIFICATE. 

Of  acknowledgment  of  written  instrument  see 

"Acknowledgment,"  S  2. 

CERTIORARI. 

Review 'Of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  |  8. 

I  1.   Natuve  and  Bvovnds. 

Certiorari  will  not  issue,  where  the  proceed- 
ings are  brought  to  an  end  by  a  sale,  to  correct 
Irregular!  ties  PTeceding  the  sale.— State  ex  rel. 
Hiem  v.  St.  Paul  (La.)  112. 

Ciertiorarl  will  not  issue  when  the  law  af- 
fords other  specific  remedies.— State  ex  raL 
Hiem  v.  St.  Paul  (La.)  112. 

I  S.   Proeeedincs  and  datarBlmatioB. 

Application  for  a  writ  of  review  under  Const, 
art.  101,  should  be  presented  in  the  name  of 
the  plaintiff  or  defendant  who  is  the  appli- 
cant preserving  the  original  caption  of  the 
suit.— Donaldsonville  Ice  Oo.  v.  Schlits  Brew- 
ing Oo.  (La.)  114. 

Applications  for  certiorari  under  Const,  art. 
101,  are  to  be  presented  in  the  name  of  the 
plaintiff  or  defendant  as  the  case  may  be,  pre- 
serving the  caption  of  the  suit  and  not  in  the 
name  of  the  state. — Donaldaonville  Ica  Oo.  T. 
Schlits  Brewing  Co.  (La.)  114. 

CHALLENGL 

To  joror,  see  "Jury,"  S  4. 

CHAMPERTY  AND  MAINTENANCE, 

A  deed  executed  when  the  lands  sought  to  be 
ocmveyed  are  in  the  adverse 
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other  party,  while  good  as  between  the  par- 
ties  thereto,  is  void  for  champerty  as  to  the 
holders  of  sach  adverse  possewnon.— Frestwood 
▼.  McOowin  (Ala.)  383. 

An  instractioQ  that  if,  at  the  time  of  ezeca- 
tlou  of  the  deed  to  plaintiff,  deCeadant  was  Id 
adverse  possessioa,  such  deed  was  void  as  to 
defendaut,  held  proper.— Pearson  t.  Adams 
(Ala.)  977. 


See  "EqiiltT." 


CHANCERY. 


CHANGE  OF  POSSESSION. 

linst  creditors  of  grantor,  gee 
^OQTeyances,"  {  1. 

CHARACTER. 

Of  accnsed  in  criminal  prosecutions,  see  '*Odin- 

inal  Iiaw."  |  8. 
Of  witness,  see  "Witnesses,"  |  8. 

CHARGE. 

To  jnry  in  civil  actions,  see  "Trial,"  14. 

  in  criminal  imsecations,  see  "Criminal 

Law."  I  15. 

CHARITIES. 

Exemption  of  charitable  iostitntiolu  from  tax* 
ation,  see  "Taxation,"  1  2. 

CHARTER. 

Of  mnnicipal  corporation,  see  "Municipal  Oot> 
porations,"  {  1. 

CHATTEL  MORTGAGES. 

See  ''Pledges." 

In  fraud  of  creditors,  bm  "£Yandulent  GonTajr- 
ances."  |  1.  • 

I  1.  Hlghts  and  Temedles  of  endlton. 

A  mortgage  on  atoch  of  goods,  with  an 
agreement  that  the  mortgagor  retaio  posses- 
siOD  and  sell  the  property  for  his  own  Deaefit 
in  regnlar  coarse  of  trade,  held  fraudulent  un- 
der Code,  i  2150.— Roden  v.  Norton  {Ala.)  687. 

Where  a  chattel  mortgage  provides  that  on  de- 
fault the  mortgagee  can  take  possession  of  stock 
of  goods,  it  is  an  implied  reservation  of  posses- 
sion by  the  mortgagor  with  power  to  sell,  mak- 
ing thp  mortgage  fraudulent— Roden  t.  Norton 
(Ala.)  637. 

A  chattel  mortgage  is  fraudulent  as  to  credit- 
ors where  the  mortgagee  permitted  the  mort- 
gagor to  use  part  of  the  mortgaged  property  for 
his  own  benefit.— Andrews  t.  Fttrtee  (luss.) 

788. 

{  2.  FoTtfolosnre. 

On  .foreclosure  of  a  chattel  mortgage,  it  was 
error  to  allow  defendant  a  credit  for  an  Item 
act  pleaded  or  claimed  in  any  form  as  a  pay- 
ment on  the  debt.— Tatnm  t.  Tahn  (Ala.)  201; 
Yahn  t.  Tatom,  Id. 


See  "Fraud." 


CHEAT. 


CHILD. 


See  "Guardian  and  Ward";  "Infants'*;  "Par- 
ent and  Ohild." 

CHURCH. 

See  "Bellgioiu  Societies." 


CITIES. 

See  "Municipal  Corporations.'* 

CLAIMS. 

Against  county,  see  "Coantiea,'*  |  ^ 

 estate  of  decedent,  eee  "Executora  and  Ad- 

mmistrators,"  I  4. 
To  property  levied  on,  see  "Attachment."  f  3. 
  subjected  to  garnishment,  see  "Garaiab- 

ment,"  1  S. 

CLERKS  OF  COURTS. 

Authority  to  enter  default  Jadsmaiti»  aea 
"Judgment,"  |  L  -  —  — 

CLOUD  ON  TITLE. 

See  «^QuietinK  Title." 

COLLATERAL  AGREEMENT. 

Parol  eridaiGe,  see  "Evidence,*'  |  & 

COLLATERAL  ATTACK. 

On  judgment,  see  "Jud^ent,"  S4. 

On  letters  of  administration,  see  ''B^ecnton  and 

-  Administrators,"  |  1. 

COLUTERAL  SECURITY. 

See  "Pledges." 

COLLATION. 

See  "Onardian  and  Ward,"  |  & 

JCOLLECTION. 

Of  estate  of  decedent,  see  "Bzeentoca  and  Ad- 
ministrators," I  2. 

COLOR  OF  TITLE 

To  sustain  advene  possesiioB.  aea  **AdTene  Poa- 

BeBsi<Hi." 

COMMERCE. 

°ri^  jusa.^?^  "^"^ 

COMMITMENT. 

On  conviction  of  crime,  see  "Orlmlnai  Law," 
i  20. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  COUNTS. 

See  "Assumpsit.  Action  of." 

COMMON  SCHOOLS. 

See  "Schools  and  Sdiool  Districts."  |  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  WUs.**  I  & 

COMPENSATION. 


For 
D 


taken  for  public  use,  see  "Eminent 
I  2. 
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Of  corporate  officer.  Me  **COTi>oratioiia,"  L  ^ 
Of  pbf  sidan  flwiatlpg  at  post  mortem,  lee  ''Cor- 
oners." _ 
Ot  regiaten  of  deeds,  see  "BeglBteTs  of  Deeds." 

COMPETENCY. 

Of  eridence  in  civil  actions,  see  "Erldence,"  {  3. 

Of  juror,  see  "Jury,"  g  4. 

Of  witnesses  in  geoeral,  see  "Witnesses,"  |  L 

COMPLAINT. 

In  criminal  prosecntlM),  aee  "Indletmmt  and 
laforanation." 

COMPUTATION. 

Of  period  of  limitation,  see  "UmtUtion  of  Ac- 
tiODS."  I  2. 

Of  time  for  takiBs  aroeal,  sae  "Appeal  and 

Bmnr,"  |  0. 

CONCLUSION. 

Of  witness,  see  "Bridenoe,"  i  ». 

CONDEMNATION. 

Taking  property  lor  mblic  use,  see  '*BmInent 
Domam." 

CONDITIONAL  SALES. 

See  "Sales,"  i  9. 

CONDITIONS. 

In  contracts,  aae  "Oontraets,*'  |  2: 

CONFLICT  OF  LAWS. 

See  "BUls  and  Notes,"  I  1:  *'Haater  and  Serr- 

ant,"  S  2. 

CONFUSION  OF  GOODS. 

I  1.  Bli^ts  Mtd  MHWdiea  of  persms  in- 

terestad. 

Plaintiff  Aeld  eotitled  to  select  logs  equal  to 
logs  from  trees  wrongfally  cut  from  bis  land 
from  a  mass  In  which  they  had  been  Inten- 
tionally mixed,  and  to  maintain  replevin  there- 
for, as  against  an  innocent  parchaser  from 
the  wrongdoer.— Blodgett  t.  Seals  OUsaO  8^ 

CONSIDERATION. 

Of  bond  for  costs,  see  "Costs,"  I  1. 
Of  snbscriptions,  see  "Sabseriptluuk'' 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  coniplr- 
atora,  see  "Criminal  Law,"  I  8. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  partlciilBr  sabjecta,  see 
"Eminent  Domain,"  ft  1;  "HighwMS,"  i  1: 
"Homesteads,"  S  1;  "Intoxicating  Liquors,* 
I  2:  "Jury,"  12;  "Municipal  Corporations," 
is  1.  2.4,6,1;  "PartneniMp,"  |  2;  "HmI- 
poadi."  I  1;  "taxation."  i  1. 

  enactment  and  validity  of  atatntes,  see 

"Statutes."  S  1. 

 special  or  local  laws,  see  "Statntes,"  I  2. 

 subjects  and  titles  of  statutes,  see  "Stat- 
ntes," I  8. 


I  1.  Constnetlea,  opazwtlom,  mmd  mm- 
foroemeBt  of  eomstltmnoBal  pvo:* 
Tlslona. 

A  constitutional  provision  and  an  act  ot  the 
legislature  are  to  be  so  interpreted  as  to  give 
tbe  legislative  act  validity,  If  possible.— State 
ez  rel.  Fortier  v.  Capdevielle  (La.)  21S. 

Oonstitntionality  of  atatnte  is  to  be  pre- 
sumed.—State  ez  rel.  Fortier  t.  CM>devieUe  (Lft.) 
21S. 

A  criminal  law  will  not  be  pronounced  uncon- 
stitutional because  under  its  broad  terms  acts 
perfectly  legal  might  be  made  aubieet-matter 
of  a  criminal  accusati(m^-<31ty  of  New  Orleans 
V.  Chappnie  (La.)  721. 

I  S.   Vested  rl«hts. 

Acts  1892-93,  p.  478,  reqoiring  parties  claim- 
ing property  by  adverse  possession  to  give  no- 
tice thereof  to  the  holder  of  tbe  legal  titie, 
AfJd  not  nnconstitntional,  as  impairing  the  vest- 
ed rights  of  those  whose  possession  had  be- 

Sm  bafm  tbe  passage  «t  the  act^^ealM  t. 
tts  (Ala.)  63. 

CONSTRUCTIVE  TRUSTS. 

See  "Tmsts,"  S  1- 

CONTEMPT. 

I  1.   Acts  or  eondnvt  eeastltmtbv  wm* 

tempt  of  eowt. 

Until  court  baa  acquired  jurisdiction  of  snb- 
ject-matter  and  parties  litigant  by  filing  suit 
of  separation,  the  hnaband  cannot  be  in  coo- 
tempt  of  an  order,  on  petition  thereafter  filed, 
awarding  custody  of  mmor  child  to  the  wife.— 
State  ex  rel.  Alverson  v.  Sommerville  (La.)  705. 

Where  litigant  ia  charged  with  contempt  for 
violating  order  of  judge,  it  must  be  shown  that 
tbe  order  was  served  on  him  personally  or  tliat 
he  bad  notice  tiiereof.—State  ex  rel.  Alveracm 
v.  Sommer^lle  (La.)  705. 

Information  imparted  to  a  husband  by  attor- 
ney of  his  wife  that  she  would  sue  for  separa- 
tion does  not  impose  any  obligation  on  him  as 
to  custody  of  bis  child  or  his  own  personal 
movements.— State  ex  rel.  Alverson  T.  Sommer- 
Tille  (Uu)  706. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Eaw,"  |  9. 
In  justices'  conrta,  see  "Justices  of  the  Peacei" 
S  2. 

CONTRACTS. 

See  "Assignments."  S  1;  "Principal  and  Agent." 
S  2. 

Agreements  within  statute  of  frauds,  see 
^'Frauds,  Statute  of." 

Contracts  of  particular  classes  of  parties,  see 
"Carriers."  U  2,  3;  "Insane  Persons."  i  1; 
"Master  and  Servant";  "Municipal  Corpora- 
tions," 8}  4,  5;  "Physicians  and  Surgeons"; 
"States,"  8  2;  "Warehousemen." 

Damages  for  breach,  see  "Damages."  {  1. 

Ground  for  mechanic's  lien,  see  "Meclianlcs* 
Liens,"  }  1. 

Nonpayment  of  privilege  tax  as  defense  to  ac- 
tion on  contract,  see  "Licensea,"  S  1. 

Operation  and  effect  of  champerty,  see  "Cham 
perty  and  Maintenance." 

  of  usurj;  laws,  see  "Usury."  I  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  8. 

Particular  classes  of  express  contracts,  see 
"Bills  and  Notes":  "Covenants";  "Insurance"; 
"Partnershitf':  "Salea";  "Subscriptions." 

  bills  of  lading,  see  "Carriers,''  |  2. 

- —  employment,  see  "Master  and  Servant." 

  leases,  see  "Landlord  and  Tenant." 

 mutual  benefit  Insarancc^  see  "Insnrance,** 

f  8. 
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 tales  of  realtr,  see  "Tendoi  and  Parchas- 

er." 

—  mretTBhip,  see  "Principal  and  Surety." 
Partlcitlar  claeMs  of  Implied  contracU,  see  "As- 

■omiwit.  Action  of";  ^Work  and  Labor." 
Specific  perfonnance,  see  "Spedfic  Ferfonn* 

ance." 

SabrogatloD  to  rights  or  remedies  of  creditors, 

see  ^'Snbrogation." 
Transportation  of  (coods,  see  "Oarrien,"  {  2. 
 of  pasRcngers,  see  '*Carriers,"  |  8. 

I  1.   Beqnlsitea  and  TaUdlty. 

It  is  no  defense  to  a  note  that  defendant  was 
so  intoxicated  when  he  signed  it  that  he  conld 
not  gire  the  attention  thereto  which  a  reason- 
ably pradent  man  wonld  hare  given.— Wright 
V.  WaUer  (Ala.)  57.  j 

It  Is  no  defense  to  note  that  defendant  was  | 
under  anch  intoxication  that  he  conld  not  give 
proper  attention  to  it  at  the  time  of  its  eze-  \ 
cntfon.— Wright  v.  Waller  (Ala.)  57.  i 

Where  there  was  no  evidence  tiiat,  when  de- 
fendant denied  liability  for  a  stock  sabscrlptton 
on  another  ground,  he  knew  of  the  fraudulent 
representations  made  to  him,  he  cannot  be  said 
to  bare  waived  tlie  fraud.— Alabama  Foundry  & 
Machine  Works  v.  DaUas  (Ala.)  409. 

The  fact  that  a  contract  was  not  signed  by 
plaintiff,  one  of  the  parties  thereto,  heid  to  con- , 
stitnte  no  objection  to  its  introduction  in  evi- 
dence in  an  action  to  recover  on  t^  contract. 
— Whatley  v.  Reese  (Ala.)  606. 

Where  a  ctmtract  was  executed  In  duplicate, ' 
each  party  retaining  a  copy,  the  fact  that  the  i 
copies  were  not  signed  by  plaintiff  constitnted  i 
no  objection  to  the  introduction  of  the  copy 
retained  by  liim  In  evidence.— Wliatley  v.  Reeae 
<Ala.)  606.  I 

A  written  contract  bearing  signature  of  one ' 

«arty  only  held  not  binding  as  to  the  other,  I 
at  the  fact  that  such  other  has  entered  into 
the  contract  may  be  shown  by  his  execution 
thereof.— New  Iberia  BJce-Milliog  Co.  t.  Ro- 
mero (La.)  876. 

A  mother's  contract,  made  ou  her  deathbed, 
in  her  husband's  presence  and  with  his  con- 
sent, by  which  she  gure  over  the  care  of  his 
ohiidren  to  their  grandmother  and  their  aunts, 
held  void,  as  againiiit  public  pollcy.—Hibbette 
V.  Baines  (Miss!)  80. 

I  S.    ConstrnetlOB  mud  operatloB. 

Where  there  is  no  latent  ambiguity  in  a  con- 
tract, subsequent  conduct  of  parties  cannot  be 
looked  to,  to  aid  Its  construction.— Gadsden  & 
A.  U.  By.  0>.  T.  Gadsden  Land  ft  Improve- 
ment Go.  (Ala.)  649. 

Where  there  Is  no  conflict  as  to  what  is  the 
contnict  in  suit,  its  construction  is  for  tlie 
court- McFadden  v.  Henderson  (Ala.)  640. 

Time  is  not  the  essence  of  a  contract,  unless 
expressly  stated  by  the  parties  or  naturally 
foliowinir  from  tlie  circumstancea.— McFadden 
T.  Henderson  (Ala.)  640. 

When  there  Is  no  time  fixed  for  the  perform- 
ance of  a  contract.  It  must  be  performed  with- 
in a  reasonable  time. — McE^dden  t.  Hender- 
son (Ala.)  640. 

A  contract  will  be  construed  as  unconditional, 
noless  it  is  shown  that  the  parties  understood 
that  the  stipulation  sfaowinx  the  ocmditional 
character  was  essentiaL — McFaddm  v.  Hen- 
derson (Ala.)  640. 

Evidence  reviewed,  and  JMd,  that  defendant 
was  indebted  to  plaintiff  on  contract  for  board. 
— Soules  V.  Soules  (La.)  342. 

Where  particular  provtuioD  in  contract  is  ir- 
rponncilame  with  other  parts  of  it,  and  la  mean- 
iuclfss.  it  niil  be  disreicarded.  —  Prratiss  v. 
Lyons  (La.)  944. 


Where  parties  to  agreement  fall  to  expns* 
themselves  clearly,  the  court  mast  attempt  by 
the  aid  of  circnmstances  to  arrive  at  tiior 
meaning.  —  Watson  v.  Succession  of  Barb*r 
(La.)  949. 

I  3.   BMclsalom  mmM.  atamJaw  m  rmt. 

The  evidence  in  an  action  on  an  entire  coa- 
tract  Md  to  show  an  abandonment  by  tte 
plaintiff,  which  would  prevent  n  reeoreir  fw 
services  performed  therennder. — Martin  v.  Msa- 

sie  (Ala.)  31. 

Where  a  railroad  company  has  vioUted  bs 
contract  to  establish  its  depot  on  a  penon'i 
land  on  conveyance  of  depot  grounds  and  right 
of  way  he  may  stand  on  the  contract  and  lecoT- 
er  damages  tor  its  breach,  instead  of  reacindiii$ 
it.— Tsioo  ft  M.  T.  B.  Oo.  T.  Baldwin  (Mias.) 
768. 

I  4.    Perfonnanoe  or  bnaek. 

Where  parties  acted  on  and  treated  a  cos- 
tract  as  still  in  force  after  the  time  soca&fr 
for  completion  of  the  work*  It  Implied  13 
agreement  on  defendants'  part  not  to  tm: 
such  failure  as  a  cause  of  forfeiture,  as  sui-- 
ulated  in  the  contract.— Andrews  t.  Tuc'st: 
(Ala.)  84. 

Where    contract    provides    for  paymests 

monthly,  but  none  are  made  for  six  months,  m 
objection  being  made,  the  party  owing  ptj- 
ments  held  not  to  have  forfeited  his  rightB  hr 
such  failure.— Prentiss  v.  Lyons  (La.)  944. 

I  5.    Actions  tor  Iweaek. 

In  an  action  for  a  balance  due  for  work  doL^ 
under  a  contract,  whidi  stipulated  that  weath- 
er mi^ht  excase  delay  in  performance,  an  in- 
struction wliicfa  requested  the  jnry  to  take  do 
account  of  delays  of  weather  heUC  property  n  - 
fused,  as  esduding  part  of  the  contzmct^Aa- 
drews  t.  Tucker  (Ala.)  84. 

In  an  action  for  the  balance  dne  for  wwk 
done  nnder  a  contract  to  grade  a  railroad  bed 
according  to  certain  specifications,  made  a  ptn 
of  the  contract,  held  proper  to  exclude  the  cos- 
tract  between  defendants  as  original  contrs.-c 
on  and  the  railroad  company.— Andrews  t. 
Tucker  (Ala.)  M. 

Where  defendants,  after  expiration  of  thf 
time  limited  for  completion  of  work  nnd»  ■ 
contract,  requested  plaintiffs  to  stop  work.  axA 
agreed  to  pay  the  balance  da^  had  a  waivs. 
by  acceptance  of  the  -work  done,  of  time  pio'n- 
sion  in  contract. — Andrews  v.  Ta^er  <Ala.)  34 

A  contract  having  named  weather  as  a  coa- 
tingency  which  might  excuse  completion  by  s 
certain  time,  and  defendants  having  agreed  t> 
furnish  sewer  pipe  for  the  work,  evidence  ths: 
there  was  much  wet  weather,  and  that  defe^'- 
itnts  failed  to  furnish  the  pipe,  was  relevas- 
and  properly  admitted  in  an  action  to  recovrr 
for  work  done  thereunder.- Andiaws  t.  TWl- 
er  (Ala.)  34. 

In  an  action  for  a  balance  doe  for  watk  d^e- 
nnder  a  contract,  evidence  tending  to  abow  that 

defendants  orally  agreed  to  the  ccasatioa  ot 
work  by  plaintim,  and  to  pay  theau  for  tfae 
work  done,  held  prolleriy  admitted  to  establ^ 
a  modification  of  tlie  contract  and  an  accept- 
ance of  the  work.— Andrews  t.  Ta^cr  CA».^ 
34. 

In  an  action  for  a  balance  due  nndcf  a  coe- 
tract  abandoned  before  completkni,  JbcM  pror-^ 
to  refuse  instmcUons  which  wonld  have  w::^- 
dran-n  from  the  Jnry  the  ooeation  ot  defea>l- 
ants'  liability  on  a  modified  contract,  or  oo  « 
quantum  meruit,  by  reason  of  an  acceptance 
of  the  work.— Andrews  v.  Tucker  (Ala.)  34. 

Where  defendanto  orally  agreed  to  pay  tk- 
20  per  cent,  reserve  for  railroad  grading  d<~?- 
nnder  a  contract  which  required  the  amo^r.* 
due  to  be  determined  by  the  enginea*. 
proper  to  refuse  instructions  mtX  plain:.' 
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<:ould  not  recover,  unless  the  engineer  had 
determined  rach  amonnt. — Andrews  t.  Tucker 
<Ala.)  34. 

In  an  action  for  breach  of  a  written  contract 
in  a  deed,  a  plea  of  aon  eat  factum,  prc^rly 
verified,  is  a  full  answer.— Qsdsden  &  A.  U. 
R7.  Co.  T.  Qadsden  Land  &  ImproTement  Oi- 
(Ala.)  M9. 

Where  defendant  offered  to  set  off  a  balance 
due  him  by  plaintiff  for  building  a  house  which 
was  not  according  to  contract,  and  offered  erl- 
4lence  that  the  contract  had  been  modified,  it 
was  not  error  to  refuse  to  instruct  that  de- 
fendant could  not  set  off  such  balance  unless 
he  had  complied  with  the  original  contract.—' 
De  Jamette  t.  Cox  (Ala.)  618. 

The  mere  tact  that  the  scheme  of  a  landown- 
«T  and  a  railroad  company  to  baUd  a  town  on 
his  land  was  a  failure  helA  not  to  be  a  bar  to 
his  right  to  sue  the  company  for  the  breach  of 
its  contract  to  establish  a  depot  on  his  land.— 
Taioo  &  M.  v.  B.  Oo.  T.  Balden  (Hiss.)  703. 

CONTRADICTION. 

Of  record,  see  "Aimeal  and  Brror,*'  H  11.  12. 
Of  witness,  see  "Wltaessea,"  S  8. 

CONTRIBUTORY  NEGLIGENCE 

See  "Negligence,"  S  3. 
Of  employ^,  see  "Master  and  Serrant"  {  2. 
Of  peraon  inJared  1^  operation  of  lauroodt  see 
"Bailfoads?'  f|  2-«. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  sec 
"Trover  and  Conversion." 


CONVEYANCES. 


Conv^ances  by  or  to  particular  classes  of  par- 
ties, see  "Corporations,"  $  5;  "Husband  and 
Wife,"  {  2. 

 married  women,  see  "Husband  and  Wife," 

I  4. 

Conveyances  of  particular  species  of  property, 
see  ''Basements,"  i  1;  "Homestead,'*  §  2. 

 mortgaged  property,  see  "Mortgages,"  i  2. 

  separate  property  of  married  women,  see 

"Husband  and  Wife,"  {  4. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

In  trust,  see  "Trusts,"  S  1. 

Of  lauds  held  adversely,  see  "Chami>erty  and 

Maintenance." 
Partienlar  classes  of  conveyances,  see  "Chattel 

Mortgages";  "Deeds";  "Mortgages." 
Registers,  see  "Registers  of  Deeds." 

CORONERS. 

Under  Code,  %f  4573,  4936,  when  physician, 
under  the  direction  of  a  t?oroQer,  made  a  post 
mortem  examinatkm.  and  was  paid  therefor 
|6  by  the  deceased's  administrator,  he  was  not 
entitled  to  farther  compensation  from  the  coun- 
ty.—Naftel  T.  Montgomery  County  (Ala.)  29. 

CORPORATIONS. 

Particular  classes  of  corporations,  see  "Build- 
ing and  Loan  Associations" ;  "M.nnlcipal  Cor- 
poratiuos":  "Heligious  Societies";  "Street 
RaUroadB,'^  f  1. 

—  banks,  see  "Banks  and  Banking,"  |  1. 

J  I     Ineorporatlon  and  orcaniaatlon. 

Where  an  Hssociatiou  is  found  in  the  eiterc-ise 
of  corporate  franchises  under  color  of  organiza- 
tion the  existence  cannot  be  ioQuired  into  col- 


laterally.—karris  T.  Gateway  Land  Oa  CAla.) 

611. 

A  person,  contracting  with  a  corporation  hav- 
ing tl\e  reputation  of  a  legal  corporation  and  a 
de  facto  existence,  cannot  deny  the  legality  of 
the  existence  of  the  corporation  to  defeat  a 
contract  or  subscription. — Harris  v.  Gateway 
Land  Oo.  (Ala.)  611. 

The  incorporation  ot  partnership  business, 
without  notice  to  creditors,  will  not  free  part- 
ners from  individual  responsibility  for  the  debts 
of  the  corporation.— Perkins  v.  Rouss  (Mich.) 

92- 

Under  Code  1892,  $  832,  and  the  antitrust  law 
(Acts  1900,  c.  88,  i  5),  held,  articles  were  prop- 
erly refused  to  a  proposed  corporation  author- 
ising it  to  deal  in  shares  of  stock  of  other  eor- 
porations  not  competitors  with  it  in  badness.— 
Woodbury  v.  McQurg  ^ss.)  614. 

5  2.   Cmpltel,  atoek.  aad  dlvldeiids. 

In  an  action  on  a  note  for  stock  subscription, 
evidence  held  to  sustain  a  plea  that  It  was  induc- 
ed by  fraudulent  representations  of  plaintiff's 
presidcmt.- Alabama  Foundry  ft  Machine  Works 
V.  Dallas  (Ala.)  468. 

Interest  on  subscriptions  to  corporate  stock  is 
only  due  from  the  day  the  subscriber  was  placed 
in  default. — Jackson  Fire  &  Marine  Ina.  Co.  v. 
Walle  (La.)  503. 

Subscriber  to  stock  of  corporation  Md  es- 
topped from  claiming  that  he  la  not  a  stock- 
holder because  be  did  not  afflx  his  signature  to 

an  instrument  in  which  it  was  declared  that  he 
had  made  certain  subscriptions.— Jackson  Fire 

6  Marine  Ins.  Co.  v.  Walle  (La.)  603. 

i  3.    Members  and  atoolsfaolders. 

Where  the  subscription  to  capital  stock  does 
not  fix  the  time  of  payment,  it  becomes  due  and 
payable  at  once,  and  limitations  run  from  date 
of  subscription.— Harris  v.  (Jateway  Land  Co. 
(Ala.)  611. 

The  judgment  creditors  of  an  insolvent  cor- 
iwration,  having  an  execution  returned,  can 
maintain  a  bill  to  subject  unpaid  subscriptions 
to  the  corporate  debts.r— Harris  t.  Gateway 
lAnd  Co.  (Ala.)  611. 

Where  stockholder  sues  to  redress  corporate 
wrongs  without  request  to  managing  body  of 
conraration  to  correct  the  grievances,  he  must 
set  forth  his  excuse  with  particalarity,  and 
the  facts  on  which  It  is  based  must  be  ar^red. 
— Louisville  &  N.  R.  Co.  V.  Neel  (Ala.)  866; 
Neal  V.  Louisville  &  N.  B.  Co.,  Id. 

Before  stockholder  can  sue  a  corporation  in 
his  own  name  to  redress  corporate  wrongs,  be 
must  show  every  effort  to  redress  the  wrongs 
complained  of  within  the  corporation  itself. — 
Louisville  &  N.  K.  Co.  v.  Neal  (Ala.)  866;  Neal 
V.  Louisville  &  N.  H.  Co.,  Id. 

Where  one  liecomes  a  stockholder,  the  legal 
resnlts  flowing  from  that  relation  cannot  be 
waived  hy  secret  undnstandlngs  with  directors 
that  he  would  not  be  called  npon  to  pay  fais  sub- 
scription.—Jackson  Fire  &  Marine  Ins.  Co.  v. 
Walle  (La.)  503. 

Where  legal  representatives  of  Insolvent  cor- 
poration recover  from  delinquent  subscribers 
the  amount  of  their  subBcription,  they  must  re- 
turn any  amount  collected  above  the  amonnt 
needed  to  pay  debts.- Jackson  Fire  ft  Marine 
Ins.  CJo.  V.  Walle  (La.)  503.  " 

On  salt  of  liquidating  commissioners  of  in- 
solvent corporation  for  subscriptions  due,  Uie 
recovery  is  to  be  Limited  by  the  debts  and  the 
expenses  ltquidatlon.-~J'ackson  Fire  ft  Marine 
Ins.  Co.  V.  Walle  (La.)  503. 

In  proceedings  to  enable  stockholder  to  ex- 
amine books  of  corporation,  the  citation  should 
be  addressed  to  the  corporation,  and  not  to  itF« 
manager. — State  ex  rel.  Watluns  v.  North 
American  Laud  &  Timber  Co.  (X^)  910. 
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I  4.    Ofloorc  and  i^enta. 

Directora  of  corporation  held  not  i>ersonaIIy 
liable  for  mismanagement  of  bnslness  or  waste, 
unless  creditors  show  actual  fraud.— Wilson  t. 
Sterens  (Ala.)  678. 

The  measure  of  power  of  board  of  directors 
h^d  determined  by  Its  charter  and  by-laws.— 
Fowler  V.  Great  Soatham  Telephone  &  Tele- 
graph Oo.  (La.)  271. 

The  board  of  directors  of  a  corporation  held 
not  authorized  to  employ  general  manager  by 
the  year.— Fowler  v.  Great  Southern  Triepfaone 
&  Telegraph  Oo.  (La.)  271. 

Pl^ntUf,  serring  as  general  manager  and  sec- 
retary of  corporation,  and  paid  a  salary  for 
former  position,  held  not  entitled  to  recover  for 
salary  as  secretary. — Fowler  t.  Great  Soutbern 
Telephone  &  Telegraph  Co.  (La.)  271. 

i  5.    Corporate  powers  mmd  llAblUtles. 

Where  a  corporation  la  authorized  to  mort- 
gage its  property  by  consent  of  a  certain  pro- 
portion of  tne  stockholders,  the  execution  of  a 
mortgage  to  secure  a  loan  in  any  other  way 
is  Toid.--3outhern  Building  St  Loan  Aas'n  t. 
Casa  Grande  Stable  Go.  (^a.)  654. 

A  corporation  cannot  sue  to  cancel  a  mort- 
gage, because  ultra  virra,  without  offering  to 
restore  to  the  mortgagee  the  amoont  due  there- 
on.— Southern  Building  &  Jjo&u  Ass'n  T.  Gasa 
Grande  Stable  Oo.  (Ala.)  654. 

Where  officers  of  a  corporation,  without  au- 
thority from  directors,  assign  property  as  collat- 
eral security  for  land,  their  acta  must  be  rati- 
fied by  the  directors.— Alabama  Nat  Bank  t. 
O'Neil  (Ala.)  688. 

In  an  action  by  a  corporation,  a  plea  by  the 
defendants  setting  up  forfeiture  of  charter  for 
noQUser,  without  showing  judicial  decree,  held 
insufficient.— Bloch  t.  O'Connor  Min.  A  Mfg. 
Co.  (Ala.)  925. 

I  6.    XmsolToner  aad  roeelTors. 

Insolvent  corporation  can  make  valid  trans- 
fer of  its  assets  to  a  director  in  payment  of  a 
bona  fide  debt.— Wilson  v.  Stevens  (Ala.)  678. 

Appointment  of  stockholder  of  corporation  as 
recover  hdd  not  erroneous  because  bis  interest 
is  opposed  to  that  of  creditors. — McGilliard  v. 
I>ona)dsonville  Foundry  &  Machine  Works 
(La.)  264. 

Where  creditors  admit  the  oecesBity  of  ap- 
pt^ntlng  a  receiver,  held,  that  all  defect  in  the 
proceedings  looking  to  the  appointment  was 
cured.— McGilliard  t.  DonaldaonTllle  Foundry 
ft  Machine  Woriu  (La.)  264. 

miat  receiver  of  corporation  re^des  in  anoth- 
er parish  held  no  ground  for  refusing  to  ap- 

Joint  him. — McGilliard  v.  DonaldsonviUe  Foun- 
ry  &  Machine  Works  (La.)  254. 

Bad  management  of  the  officers  of  the  cor^ 
poratlon  held  no  ground  for  refusing  to  appoint 
.  a  stockholder  as  receiver.— McGilliard  v.  Don- 
aldsonviUe Foundry  &  Machine  Works  (La.) 
264. 

Creditors  of  private  corporaUon  established 
for  a  puUic  puroose  are  entitled  to  be  paid 
from  the  proceetfs  of  the  corporate  propei-ty, 
and  a  claim  that  such  pro[»erty  cannot  be  ap- 

8 lied  to  the  debts  Is  unfounded.— In  re  New 
irleans  Auxiliary  Sanitary  Ass'n  (Ia.)  337. 

Putting  of  private  corporation  established  for 
a  public  purpose  in  liquidation,  and  selection 
of  liquidating  commissioners,  had  properly  rec- 
ognized and  confirmed  by  the  court.— In  re  New 
Orleans  Auxiliary  Sanitary  Aas'n  (La.)  337. 

I  7.    DlssolvtioM  and  forfeiture  ef  fran- 
oMse. 

Oorporation  is  not  dlssolTed,  or  Its  darter 
forfeited,  for  mianser  or  nonnse'r  for  the  etata- 
toiy  period,  nntil  forfeiture  has  been  JadidaUy 


determined,  under  Ood&  I  8417.— Kodi  T. 
O'Connor  Min.  ft  Mfg.  Co.  (Ala.)  82S. 

CORRECTION. 

Of  irrwularitles  and  errors  at  trial,  we  ''Tri- 
al,'* T  7. 

COSTS. 

In  suit  for  partition,  see  "Partition.*'  |  1. 
On  dissolution  at  Injonctitni,  see  "ujonetkm,'* 
i  4. 

S  1.    Seonrity  for  paymevt. 

Where  the  contestant  of  an  election  gave  a 
bond  for  $250  for  coats,  under  (Tode  1886,  $  398, 
providing  for  a  bond  of  $S00,  a  second  bond  for 
)260.  given  after  the  lnstltutl<m  of  the  action, 
was  not  void  for  want  of  oonalderatioa. — Mc- 
Whirter  v.  Frailer  (Ala.)  446. 

In  an  action  on  a  bond  given  In  an  dection 
contest,  proof .  of  the  judgment  rendered  was 
relevant  as  showing  that  toe  contest  had  ended 
and  that  the  costs  were  dnar-MeWUttv  t. 

Frazier  (Ala.)  446. 

COUNCIL 

See  "Unnidpal  Corporationa,''  |  % 

COUNTERCLAIM. 

See  **Set-Off  and  Counterclaim." 

COUNTIES. 

See  "Municipal  Corporations";  "Taxation,*'  |  2. 
Injunctions  affecting,  see  "Injunction,"  |  2. 

{  1.   OoTemoiemt  wad  ofieers. 

Hie  courts  will  not  Interfere  to  prevent  super- 
visors fnan  making  public  improvements,  on 
the  sole  ground  tliat  the  Improvement  is  not  a 
public  necessity,  and  is  not  demanded  far  any 
consideration  of  the  public  interestSir^lMiroe 
(bounty  V.  Strong  (Miss.)  630. 

Under  Code  1882,  S  79,  bond  Md  not  Mcee- 
sary  in  appeals  from  board  at  supmlMm  to 
the  circuit  court.— Monroe  Ooimtj  T.  Strong 
(Miss.)  630. 

Ann.  Code,  }  280,  does  not  authorise  die 
board  of  supervisors  to  declare  a  dam,  erected 
by  a  lower  riparian  owner  In  such  manner  as 
to  injure  tbie  vater  power  of  an  upper  owimt, 
to  be  a  anisanGe.— Lllea  t.  Okwlhom  (Miss.) 
834. 

i  S.   Property,  eomtraets»  amd  HaTriHtlaei 

Under  Code,  i  3360,  the  order  of  the  court 
of  county  commissioners,  directing  the  judge 
of  probate  to  recopy  records,  is  conclusive  of 
the  necessity  of  such  recopy  in  an  action  by 
the  judge  of  probate  to  recover  compensation 
therefor.— Washington  Conntr  T.  Porter  (Ala.) 
185. 

i  3.    Elseal   nsaaagomeMtt   mbUe  debt, 
■eonritles,  and  tautiam. 

Where  a  testator  was  the  owner  of  a  bond, 
which  was  stolen,  and  on  the  distribution  of 
bis  estate  it  waa  aet  apart  as  a  portion  of  the 
rettiduary  estate,  the  residuaty  legatee  and  the 
representative  of  another  legatee  Add  to  Inve 
such  title  to  the  bond  as  to  maintain  an  action 
thereon  against  the  county^MobUe  Oounty  v. 
Sands  (Ala.)  26. 

Where  a  county  had  statutory  authori^  to 
execute  bonds,  and  in  fact  issued  them  and  le- 
c«ved  the  money  evidenced  by  the  bonds,  and 
retained  and  used  it,  it  could  not  be  heard  to 
say  in  a  suit  on  the  bonds  that  It  did  not  ex- 
ecute the  same.— Moliile  Oounty  t.  Sands  (Ala.) 

2a 
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Any  Irregalarit;  in  an  election  authorizing 
MibBcription  for  railroad  stock  and  issaance 
of  bonds  therefor  by  a  county  under  Acts  1868, 
pp.  514-520,  Held  cured  by  Acta  18(»-78,  p. 
306 —Carpenter  t.  Greene  County  (Ala.)  l&l. 

Bonds  issued  by  a  county  la  payment  of  rail' 
road  stock  io  the  manner  required  by  Acts 
18GS,  pp.  514r-S20,  but  not  as  required  by  Acts 
186S,  p.  606.  had  valid  and  enforceable.— Car- 
penter T.  Greene  County  (Ala.)  194. 

Broken  promise  by  railroad  to  induce  aub- 
scriptioQ  to  its  stock  by  a  county  to  run  the 
road  through  the  county  is  no  defense  to  an  ac- 
tion on  bonds  Issued  in  payment  thereof  in 
the  hands  of  an  innocent  holder  for  Talue.~ 
Carpenter  t.  Greene  CJounty  (Ala.)  194. 

A  transferee  of  county  bonds  without  in- 
dorsement, for  purpose  of  collection,  with  i»ow- 
er  to  do  as  he  pleased  with  tiiem  and  have  a 
commission,  heta  entitled  to  maintain  a  suit 
thereon.— Carpenter  v.  Greene  County  (Ala.) 
194. 

Par  value  of  county  bond  at  any  given  time 
la  the  principal  and  interest  dne  thereon. — 
Duval  County  v.  Knight  (Fla.)  408. 

Contract  tw  the  pnrchaae  of  conn^  bonds 
construed,  and  Meld,  that  by  fta  terms  the  pur- 
chaser was  to  pay  a  premium  of  1%  on  the 
par  value  of  the  bonds,  which  was  the  prin- 
cipal and  interest  due  thereon  when  they  were 
denvered.— Duval  County  v.  Knight  (Pla.)  408. 

Under  Const.  1869,  art.  6.  fi  20,  Const.  1890, 
U  80,  170,  and  Code  1892  |  322,  supervisors,  as 
against  direct  attack,  could  not  contract  for  ex- 
traordinary public  expenditures  in  excess  of  all 
possible  revenue  for  the  year.— Monroe  Ooonty 
V.  Strong  (Miss.)  530. 

I  4.    Claims  acsinst  eomaty. 

Under  Code,  §i  13,  1417,  it  is  not  necessary 
that  a  verification  of  a  claim  against  a  county, 
when  made  by  the  claimant,  should  recite  that 
he  had  personal  knowledge  of  the  claim's  coi^ 
rectness.— Mobile  County  v.  Sands  (Ala.)  26. 

I  S.  AotloBS. 

Under  Code,  {}  13,  1417,  proceedings  before 
county  commisnoners  prior  to  suit  on  a  lost 
bond  issued  by  a  coonty  Add  anfficient  to  enti- 
tle plaintiff  to  sne.— Mobile  County  v.  Sands 

(Ala.)  26. 

Under  Code,  i  1417,  an  allegation  by  a 
judge  of  probate,  in  an  action  for  compensation 
for  recopying  a  record,  that  his  claim  was 
"verified  "according  to  law,"  and  "duly  veri- 
fied," fte/d  equivalent  to  an  allegation  that  the 
claim  was  sworn  to. — Washington  Q>nntT  v. 
Porter  (Ala.)  185. 

In  an  action  by  a  judge  of  probate  against 
a  county  to  recover  compensation  for  recopying 
records.  It  is  not  necessary  that  a  judgment  en- 
tered on  defendant's  default  should  recite  that 
proof  was  made  to  support  the  allegations  of 
presentation  of  the  claim  to  the  court  of  coun- 
ty commissioners  and  its  refusal  to  allow  the 
claim.— Washington  County  t.  Porter  (Ala.) 
185. 


See 


COUNTY  BOARD. 

'Connties,'*  |  1. 


COURTS. 

Contempt  of  court,  see  "Contempt.** 
Judges,  see  "Judges." 

Jurisdiction  and  procedure  in  criminal  prosecn- 

tfons,  see  "Criminal  Law,"  {  S. 
.Tmtlces'  courts,  see  "Justices  of  the  Peace." 
MflDdamua  to  inferior  courts,  see  "Mandamus," 

S  2. 

Pmhihition  to  inferior  courts,  see  "Prohibition." 
BemoTftl  of  action  from  state  court  to  United 

States  court,  see  "Uemoval  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Bight  to  trial  by  jury,  see  'Vary,"  |  2. 
29  80.-65 


{  1.   Katun,  eztant,  lud  exenlse  of  Js- 
rlsdietlon  In  Konwal* 

Question  of  jurisdiction  ratiooe  materiie  may 
be  considered  any  time  before  judgment.— Nor- 
wood V.  Wimby  (La.)  311. 

I  S.   Eatabllskmeat,    orcsaiaation,  and 
-  prooedvre  In  ceueral. 

Jurisdiction  of  police  justice  for  a  city  under 
Ann.  C?ode,  8  3001,  held  not  affected  by  election 
of  two  justices  of  the  peace  for  the  district  in 
which  the  city  is  situated.— Hughes  v.  State 
(Miss.)  786. 

I  3.    Courts  of  liultad  or  Inferior  Jvxla- 
dlotioa. 

Where  county  court  is  or^nized  ander  the 
constitution,  it  has  jurisdiction  of  a  suit  to 
recover  on  a  written  obligation  to  pay  money, 
where  demand  does  not  exceed  $500;  and  the 
circuit  court  has  no  original  jurisdiction  there- 
in.—Vam  T.  Alderman  (Fla.)  323. 

i  4.    Conrta  af  appallato  JnrisdlotioB. 

On  disagreement  in  court  of  appeals,  so  that 
two  judges  cannot  concur  in  decision,  the  court 
may  appoint  a  district  judge  or  lawyer  to  sit 
in  the  case.— Colvin  v.  Johnston  (La.)  274. 

Where  a  local  assessment  for  street  improve- 
ment is  levied  without  regard  to  assent  of  abut- 
ting proprietors,  it  is  a  tax,  within  the  articles 
of  -the  constitntion  conferring  jurisdiction  on 
the  supreme  court.— Kelly  v.  (3hadwick  (La.) 
205. 

Where  answer  Impeaches  validity  of  ordi- 
nance for  local  Improvement  as  imposing  ex- 
cessive burden  on  abutting  property,  legality 
of  tax  Is  in  issue,  and  the  supreme  court  has 
jurisdiction.— Kelly  v.  Ghadwlck  (La.)  296. 

Where  a  Judgment  was  sigued  and  appeal 
taken  after  the  constitution  of  1898  took  effect. 
It  governs;  and,  where  the  court  of  appeals 
has  jurisdiction  over  the  main  demand,  a  recon- 
ventional  demand  on  appeal  should  be  taken 
to  such  court.— Norwood  v.  Wimby  (La.)  311. 

The  court  of  appeals  properly  declined  juris- 
diction of  a  case,  where  the  parties  agreed  on 
the  facta  and  the  only  question  left  open  was 
one  of  law.— State  v.  Figot  (La.)  336. 

Under  constitntion  of  1898  the  supreme  court 
has  jf urisdIctioQ  of  all  suits  involving  homestead 

exemptions.- Knight  v.  Kaufman  (La.)  711. 

Hie  supreme  court  is  without  jurisdiction  of 
appeal  from  district  court  from  a  judgment 
restraiuing  seizure  of  notarial  fees  under  gar- 
nishment to  the  amount  of  $250,  though  judg- 
ment for  plaintiff  in  gamlahment  was  for 
$2,00(k— Grangell  t.  Taylor  (La.)  885. 

COVENANTS. 

t  1*   OonatnMtlon  and  opentlan* 

Where  covenants  of  seisin  and  of  warranty 

are  broken  at  the  time  of  the  execution  of  the 
conveyance,  the  grantees  and  their  personal 
representatives  are  alone  entitled  to  maintaijt 
snit  thereon.— Prestwood.  v.  McGkiwln  (Ala.) 
888. 

I  S.   Actions  for  broaob. 

Allegations  in  complaint  for  breach  of  cove- 
nants of  seisin  and  of  warranty  held  suffi- 
cient averment  that  the  vendee  was  held  out 
of  possession  by  a  paramount  title  and  an  ad- 
verse possession  existing  at  the  time  the  cove- 
nniits  were  made.— Prestwood  t.  HcGowIn 
(AlR.)  386. 

In  a  suit  for  breach  of  covenants  of  seisin 
and  warranty  in  a  deed  to  real  estate,  evidence 
as  to  the  valce  of  the  land  at  the  time  of  the 
conveyance  is  IiTelevant.— Prestwood"  v.  Mc- 
Gowin  (Ala.)  386. 

Id  an  action  for  breach  of  covenants  of 
seisin  and  of  warranty,  a  deed  containing  snch 
covenants  Is  not  admissible  in  evidence,  when 
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a  part  of  tha  fdalntiffs  In  tlM  case  are  not  ea- 

titled  to  sue  on  tli«  coTenants,  and  are  not 

Banteoa  or  parties  in  the  deed.— Prestwood  T. 
cOowin  <Ala.)  386. 

Evicted  vendee  can  claim  restitution  of  price 
paid,  and  tlie  value  of  the  fruits  and  revenues 
which  he  hne  been  conuwlled  to  return  to  true 
owner,  and  the  coetB.— Fharr  t.  Gall  (La.j  S06. 

Where  evicted  vendee  diUms  more  than  dam- 
atres  that  he  ia  entitled  to,  the  demand  ahonld 
be  reduced,  and  not  entlrelr  diimisied.— Phair 
V.  GaU  (La.)  806.  ^ 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  '^tnesses,"  I  8. 

CREDITORS. 

See  "Fraadalent  Gonveysnces." 

Of  partners  and  partnerships,  see  "Partner- 

Bhip."  §  3. 

Remedies  against  snrety,  see  "Prindpal  and 
Surety,"  S  1- 

Rights  as  to  chatty  mortgage  by  debtor,  see 
•Thattel  MortgageB,"  §  1. 

Savings  bank  depositors  as  ciedltorB  <rf  bank, 
see  ^%ank8  and  Banking,"  1  2. 

Subrogation  to  rights  erf  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT, 

Remedies  in  cases  of  fraudulent  conv^encea, 
see  "Fraodalent  Gonveyances,"  |  2. 

CRIMINAL  LAW. 

See  **Witne8se8." 

Arrest  of  accused,  see  "Arrest,"  S  !• 

Bail,  see  "Bail,"  S  1. 

Competency  of  person  found  guilty  of  crime  as 
witness,  see  ''Witnesses,"  S  1. 

Conviction  of  offense  included  in  that  diarged, 
see  **Indictment  and  Infonnatlon,"  1  5. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  comidaint,  see  "In- 
dictment and  Information." 

Particular  ofEensee,  see  "Arson";  "Assault  and 
Battery,"  5  2;  "Bigamv":  "Contempt":  "Dis- 
orderly House";  "Embezzlement";  "Escape"; 
"Homicide"  "Intoxicating  Liquors,"  5  3;  "Lar- 
ceny"; "Periory";  "Rape";  "Keceiving  Sto^ 
en  Goods";  "Threats." 

violation  of  game  laws,  see  "Game." 

I  1.   OaMsitF  to  wNSMilt  Mid  Maponal- 

bSUty  fOF  oHma. 

Homicide  committed  during  drunken  debauch 
held  not  rendered  elcusable  because  of  such 
drunkenne&B. — State  v.  Hanb  (I^a.)  725. 

Voluntary  condition  of  drunkenness  held  no 
excuse  for  homicide,  though  it  may  liave  con- 
tinued for  a  B-efk— Statu  v.  Haab  (La.)  725. 

{  2.   Parties  to  oCenses. 

Whore  liy  airreement  two  or  more  persons  en- 
ter on  the  commission  of  a  crime,  and  the  pur- 
pose is  carried  out,  each  ia  iruilty  of  the  of- 
fense committed.— Snnkey  v.  State  (Ala.)  QTS. 

S  3.  Jurisdiction. 

Act  No.  48  of  1!>00,  cstahliiihiup  the  city  court 
of  city  of  New  Iberia,  conferring  upon  it  crim- 
inal jurisdiction  of  ocrtnin  "flfcuses,  Ar/rf  not  to 
witbdraw  from  the  judicial  district  court  of  the 
parish  its  constitutional  jurisdiction  to  try  same 
cases.— State  ez  rel.  MuUcr  y.  Foster  (La.)  806. 


Ooorts  of  Lonldana  have  ne  JniMlcttM 
a  crime  committed  on  Uie  Texas  ride  ot  tte 
boundary  line.--State  v.  Bnrton  (La.)  970. 

I  4.  Veauie. 

Where  the  record  in  a  criminal  case  showed 
that  a  transcript  was  forwarded  sealed  up  as 
required  by  law.  It  afflrmattvaly  appeared  dut 
such  transcript  was  fbrwarded  in  accofdanee 
vrith  CMe  1^  1  141S,  tbonrii  It  "came**  to 
the  c)erk  of  court  "by  mail.*— McDonald  t. 
State  (Miss.)  171. 

S  6.    Forner  Jeapardj. 

On  an  indictment  for  grand  larceny,  a  plea  of 
former  acouittal  before  a  justice,  based  on  the 
same  act,  netd  good,  if  the  affidavit  befsre  the 
justice  charged  petit  larceny.— Storrs  v.  State 
(Ala.)  778. 

On  trial  for  violation  of  an  ordinance,  the 
fact  that  evidence  of  couvictipn  of  a  similar 
oftenae  was  introduced  M4  not  to  justify  claim 
that  party  has  been  found  guilty  and  pnniah- 
ed  a  second  time  for  original  offense,  where 
there  was  other  evidence  of  the  later  charge. 
—State  ex  reL  Hohn  r.  Baker  (La.)  &M. 

I       Vwelimlaary   eomplalKti  sMawlt, 
wamusk,    ea-awiliiMtlaaM  nawH 
■toKt,  mmd  ammmaxr  trial. 

Under  Acts  l,88S-89.  p.  681,  and  Acta  1S90- 
01,  p.  391.  a  warrant  for  a  misdemeanor  issued 
by  a  justice  of  Pike  county  may  be  made  re- 
turnable before  the  criminal  court  of  anch  coun- 
ty.—Pierson  V.  State  CAJa.)  843. 

Under  Act  Feb.  21.  1S99,  relating  U  triak 
of  uisdemeaoors  In  Pike  county,  where  justice 
tssuing  warrant  for  misdemeaiur  has  no  jorie- 
diction,  he  may  make  it  retnrBsl>le  to  criminal 
court  of  Pike  county,  which  thereby  acquires 
jurisdiction.— Ptersen  v.  State  (Ala.)  84S. 

Where  the  natnre  of  an  offense  charged  is 
general,  the  court  may  require  the  prosecntjng 
officer  to  furnish  defendant  with  a  but  of  paitlc^ 
ulars  showing  the  particular  facts  relied  on. — 
City  of  New  i)rieans  r.  CSiappuIs  (La.)  T21. 

i  7.    AjTralcnmewt  a»d  plaas,  and  moUe 
prfMoanl  or  dlseoatlawuuia. 

In  prosecution  for  assault  with  latent  to  mur- 
der, plea  of  former  conviction,  for  aasanlt  and 
battery  held  subject  to  demurrer.  In  that  it  tails 
to  show  that  conviction  was  for  violation  of  a 
state  statute.— Harris  v.  State  (Ala.)  581. 

Former  jeopardy  must  be  spectaily  pleaded. — 
Moring  V.  State  (Ala.)  681. 

A  plea  of  former  acquittal  to  an  indictment 
charging  larceny  from  a  dwallliw  boose  AeM 
sufficient  to  show  jurisdiction  in  the  Justice  who 
tried  the  defendant— Storrs  v.  State  (Ala.)  778. 

In  a  plea  of  former  acquittal  before  a  }na- 
tice.  it  is  not  neceeearr  that  it  shoold  set  ont  the 
judgment  rendered  by  said  justice. — ^orrs  T. 

State  (Ala.)  778. 

S  8.  Evldenee. 

A  witness  in  a  murder  case,  having  testified 
that  there  were  two  tracks  on  the  snore  of  a 
milh  pond  near  where  the  body  of  deceased  was 
found,  may  testify  that  the  trades  were  made 
by  different  sised  Bhoe8.-^Littleton  t.  State 
(Ala.)  390. 

On  a  trial  for  mnrdv,  a  surgeon  may  testify 
to  bis  opinion  as  to  the  charact^  of  the  in- 
strument by  which  wounds  found  on  the  body 
of  the  deceased  were  Inflicted,  In  connection 
with  a  description  of  the  wonndB. — Littleton  v. 
State  (Ala.)  390. 

On  a  trial  for  murder,  the  mother  of  the  de- 
ceased may  testlAr  as  to  deceased's  condition, 
and  that  she  was  "in  a  family  way,"  aa  a  mere 

statement  of  a  collective  fact. — IJttlMon  v. 

State  (Ala.)  390. 

An  instruction  on  trial  of  defendant,  who 
was  between  and  12  and  14  years  of  age,  that 
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the  law  presumes  a  person  ineompetent  of  com- 
mitting crime  between  the  ages  of  7  and  14 
held  erroneous. — Benbow  t.  State  (Ala.)  &53. 

TVhere  there  was  evidence  that  a  (difficulty 
iras  result  of  a  consplracT  between  defendant 
and  hii  brother  to  kiU  a  uird  person,  remarks 
of  the  brother  to  nicfa  person  JuM  admiaalble. 
—Wood  T.  State  (Ala.)  687. 

'Eh'tdence.  on  trial  of  accused  for  assault  on  a 
third  person,  of  rnnarks  of  broth^  Mi  admis- 
sible as  part  of  the  res  gestse.— wood  t.  State 
(Ala.)  857. 

On  trial  for  murder,  evidence  of  a  conver- 
sation with  deceased  the  morning  before  the 
killing  Md  properly  odnded,  where  It  was 
not  shown  to  be  relevanL— Wilson  t.  State 
(Ala.)  S60. 

Where  defendant  has  put  his  character  for 
peace  in  issue,  and  a  witness  on  cross-examina- 
tion testified  as  to  other  difflcnlties  of  accused, 
the  latter,  on  rebuttal,  cannot  inquire  Into  the 
details  thereof.— Carson  t.  State  (Ala.)  608. 

Where  accused  has  put  his  character  for 
peace  la  issue,  the  state,  on  cross-examination, 
can  ask  U  witness  has  ever  heard  of  defendant 
getting  drunk  or  carrying  a  concealed  weapon. 
—Carson  v.  State  (Ala.)  608. 

On  trial  for  assault  with  intent  to  murder, 
made  while  prosecuting  witness  was  attempting 
to  execute  process,  evidence  as  to  the  exist- 
ence of  process  and  that  the  levy  was  being 
made  held  admissible,  without  producing  pro- 
cess or  records  of  the  court.— Griffin  v.  State 
(Ala.)  783. 

Statement  of  witness  that  he  went  to  arrest 
defendant,  and  that  he  had  a  warrant  for  arrest 
with  him,  is  not  incompetent,  as  not  being  the 
beat  evidence.- Hnskey  v.  State  (Ala.)  838. 

On  trial  for  assault  with  Intent  to  kill,  dec- 
larations of  accused  to  the  effect  that  the  as- 
sault was  not  intended,  made  some  time  there- 
after, held  no  part  of  the  res  gestee. — Bodine  v. 
State  (Ala.)  926. 

Testimony  of  what  deceased  witness  testified 
on  a  former  trial  of  a  person  other  than  the 
(lefendnnt  for  the  same  homicide  held  inadmis- 
sible.—Simmons  V.  State  (Ala.)  920. 

On  trial  for  murder,  statement  of  deceased 
after  he  received  the  fatal  wound  held  admis- 
fiible  in  evidence.— Simmons  t.  State  (Ala.) 
929. 

On  trial  for  marder,  statement  by  brother  of 
defendant,  in  the  latter's  presence,  Jnst  after 
the  killing,  as  to  it,  had  admissible.— Simmons 
T.  State  (Ala.)  929. 

A  reasonable  doubt  as  to  either  of  certain 
necessary  facts  held  to  require  acquittal  of  de- 
fendant.—G  avin  v.  State  (Fla.)  405. 

The  physical  or  mental  condition  or  appear- 
ance of  a  person,  or  his  manner,  may  be  proved 
by  the  opinion  of  ordinary  witness,  founded  on 
observation.- Higginbotham  v.  State  (Fla.)  410. 

The  accused  cannot  testify  as  to  the  nature 
and  the  character  of  the  belief  that  deceased 
was  about  to  kill  his  brother  when  he  shot  him. 
—State  V.  Austin  (I.a.)  2.3. 

Doctor  of  medicine  may  testify  as  an  expert 
Hs  to  the  manner  in  which  a  wound  might  be 
inflicted.— State  v.  Breaux  (La.)  222. 

An  entire  sentence  spoken  by  accused  just  be- 
fore the  killing,  if  used  as  derivative  evidence, 
had  a^iasible  as  part  of  the  res  gestn.— State 
v.  SpHIers  (La.)  4W. 

Admission  in  evidence  of  an  entire  sentence  , 
spoken  by  accused  a  short  time  before  the  homf-  ' 
cide,  and  overheard  by  a  witness,  hclil  not  rever-  ' 
Bible  error,  where  it  had  no  bearing  on  the  crime  ' 
diarged.— State  v.  Spillers  (La.)  isO.  I 


EMdence  that  a  murdered  man  accused  de- 
fendant of  the  shooting  is  not  admissible  as  a 
confession  by  defendant,  when  h^  denied  the 
aecaaatlon  as  soon  as  made. — Brown  t.  State 
(Miss.)  519. 

Evidence  that  one  who  had  been  shot,  about 
half  an  hour  after  the,  shooting,  accused  defend- 
ant of  the  shooting,  is  not  admissible  aa  res 

festie  on  the  trial  ,of  defendant  for  murder.— 
trowQ  V.  State  (Miss.)  519. 

I  9.    Time  of  trial  mnA  eomtimmaBoe. 

Motion  for  continuance  on  the  ground  that  no 
true  copy  of  the  indictment  has  been  served 
on  defendant  held  not  to  raise  objection  that 
there  was  omitted  from  copy  served  the  in- 
dorsement, "A  trne  bill,"  made  by  foreman  of 
grand  jury. — Wilson  v.  State  (Ala.)  569. 

Refusal  of  continuance  to  enable  counsel 
appointed  to  defend  accused  to  prepare  held  er- 
ror under  the  evidence.— State  v.  Oollins  (La.) 
180. 

Where  defendant  who  was  convicted  on 
June  8th  for  murder  committed  on  May  31st, 
was  ably  defended,  and  the  evidence  against 
him  was  strong,  he  cannot  complain  because 
the  trial  so  speedily  followed  the  crime. — 
Freeman  v.  State  (Miss.)  TO. 

In  a  prosecution  for  larceny,  held  not  error 
to  refuse  continuance  because  of  the  absence 
of  witnesses. — ^Washington  v.  State  (Miss.)  77> 

S  10.  Trial— PreHmtiiary  y^rooeedlngs. 

Where  the  names  of  veniremen  drawn  to 
complete  the  panel  after  a  part  of  the  regular 
venire  had  been  excused  were  not  placra  on 
the  list  served  on  defendant  in  a  capital  case, 
an  offer  by  the  court  to  put  sach  names  in  the 
box  to  be  drawn  did  not  cure  the  error.— Brown 
V.  State  (Ala.)  200. 

Under  Code,  i  5273,  the  f^lure  to  place  the 
names  of  persons  drawn  to  complete  the  pan- 
el after  a  part  of  the  regular  venire  bad  been 
excused,  on  the  list  of  veniremen  furnished  de- 
fendant in  a  capital  case,  constituted  reverBible 
error.— Brown  v.  State  (Ala.)  200. 

Failure  to  certify  that  alleged  copy  of  the 
indictment  served  on  defendant  was  a  copy, 
and  to  mark  it  copy,  as  ordered,  held  not 
ground  for  miashing  a  special  venire  facias. — 
Freeman  v.  State  (Miss.)  75. 

§  11.    Conrae  aad  oondiMt  of  trial  la 

KeneraL 

Reception  of  verdict  held  proper  in  absence 
of  defendant's  attorney, — Simmons  t.  State 
(Ala.)  929. 

The  judge,  in  OTerruling  objections  to  evi- 
dence, sbonld  not  convey  to  the  jury  his  opin- 
ion of  the  facts.— State  v.  Logan  (La.)  110. 

Under  the  constitution  a  person  chaxx^  with 
crime  Is  entitled  to  the  assistance  of  counsel. 

—State  V.  Collins  (La.)  180. 

Counsel  appointed  to  defend  accused  will  be 
accorded  a  reaBonnble  time  to  prepare  therefor. 
—State  V.  Collins  (La.)  180. 

Applause  by  persons  present  at  a  criminal 
trial,  at  once  checked  by  a  judge,  who  directed 
jury  to  disregard  it,  held  no  ground  for  reversal. 
—State  T.  Splllera  (La.)  480. 

Action  of  the  court  In  saspending  a  murder 
trial  and  taking  up  another  matter  lasting  30 
minutes  held  not  to  deprive  the  court  of  con- 
trol of  the  proceedings.-— Onidas  v  State  (Miss.) 

g  12.           Receptlom  of  eridoBee. 

Exclusion  of  additional  proof  of  a  matter  not 
disputed  held  not  error.— Maxwell  t.  State 

(Ala.)  98L 

Where  part  of  witness*  answer  Is  admissible 
and  part  inadmissible,  a  motion  to  strike  out 
entire  answer  is  properly  refused. — Hlgsrin- 
botham  v.  State  (Fla.)  410. 
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Ruling  on  admissibilitr  of  evidence,  where 
defendant  admits  attack  resnlting  in  the  kill- 
ing, and  does  not  show  self-defense,  Aeld  not 
erroneous  as  assnming  the  nonexistence  oC  such 
facts.— State  v,  Kellogg  (La.)  28S. 

AsBumotton  of  nonexistence  of  facts  in  rul- 
ing on  evidence  held  proper,  where  several  facts 
are  to  be  proved,  and  evidence  offered  tendn  to 
prove  one  or  more.— State  v.  Kellogg  (La.)  285. 

S 13.  Arcvi>^eAta    and    eomdmot  of 

ooansel. 

Where  the  evidence  Is  not  vnlnmlnons,  lim- 
itation of  argument  of  counsel  for  defendant 
to  11,2  hoars  is  not  an  unreasonable  exercise  of 
tliscretion  of  the  court. — Iluskey  v.  State  (Ala.) 

1 14.  —  ProTlnoe   of   oonrt  and  inrj 
In  ceneraL 

An  instruction  that  it  was  defendant's  duty  to 
account  to  the  state  for  the  money  delivered  to 
him  by  the  prosecutor  held  orTOneons, — Hender- 
son V.  State  (Ala.)  799. 

lostruction  of  court  as  to  Impeachment  of 
witness  reviewed,  and  held  not  subject  to  ob- 
jection as  a  charge  on  the  e£Eect  of  evidence,— 
Pamell  t.  State  (Ala.)  880. 

Where  evidence  offered  relates  to  all  the  facts 
required  bearing  on  the  pleading  of  the  accus- 
ed, the  question  whether  such  facts  are  estab- 
lished should  be  submitted  to  the  jury,  togeth- 
er with  the  evidence  which  was  dependent  on 
the  determination  of  soch  question.— State  T. 
Kellogg  (La.)  285. 

Facts  bearing  on  the  question  of  guilt,  unless 
they  are  admitted,  or  there  is  no  evidence  to 
establish,  it,  will  be  snbmitted  to  the  jury.— 
State  T.  Kellogg  (I.a.) 

8  IB.  ^—  XeeesaltTt  reqnisites,  and  anf- 
flotenoj  of  iutrnotloBs. 

An  instruction  In  a  murder  trial  that  a  rea- 
sonable doubt  may  exist.  If  the  evidence  rea- 
sonably satisfies  the  jury  that  defendant  is 
guilty,  Aeld  properly  refused. — Brown  v.  State 
(Ala.)  200. 

An  instmction  In  a  murder  trial,  which  re- 

Siired  the  proof  of  defendant's  trnilt  to  go  to 
e  extent  of  satisfying  the  jury  -beyond  all 
reasonable  supposition  of  defendant'!  Inno- 
cence, held  properly  refused.- Brown  t.  State 
(Ala.)  200. 

A  regueHt  of  the  defendant  in  a  murder  trial 
for  a  charge  that,  if  the  jury  were  reasonably 
doubtful  as  to  the  proof  of  any  material  alle- 
gation of  the  indictment,  they  must  acquit, 
should  be  refused,  especially  where  the  in- 
dictment contains  several  counts.— Littleton  v. 
State  (Ala.)  390. 

A  request  of  the  defendant,  on  trial  for  mur- 
der, for  a  charge  that,  nnless  each  juror  was 
satisfied  beyoud  a  reasonable  doubt  of  his 
guilt,  they  must  acquit  him,  held  propwly  re- 
fused.—Littleton  V.  State  (Ala.)  390. 

A  charge  on  a  murder  trial  that  the  state  is 
not  required  to  prove  defendant's  guilt  beyond 
all  doubt,  but  only  beyond  a  reasonable  doubt, 
is  not  ambiguous  or  misleading. — ^Littleton  v. 
State  (Ala.)  300. 

Where  the  evidence  Is  in  no  way  circumstan- 
tial, but  is  positive,  a  direct  charge  as  to  rir- 
cuniPtontiiil  evidence  is  properly  reused, — Wil- 
son V.  State  (Ala.)  509, 

Instruction  on  trial  for  murder  as  to  reason- 
able doubt  Add  erroneous.— Wilson  t.  State 
(Ala.)  569. 

Instruction  that,  nnless  jury  believe  from 

the  evidence  beyond  a  reasonable  doubt  that 
defendant  killed  deceased  with  malice  afore- 
thout:ht,  they  cannot  convict  of  any  degree  of 
mnrder.  held  misleading.  —  Wiluon  r.  State 
(Ala.)  500. 


A  charge  ringlins  out  portions  of  the  evidence 
held  properly  refneed.— Huskey  t.  State  (Ait.i 
838. 

A  charge  aa  to  reawmable  donbt  AaM  crnn«- 
ous.— Bodine  t.  State  (Ala.)  920. 

A  charge  that,  if  the  miad  oC  the  inrr  n 
left  in  a  state  of  confusion  as  to  anj  necessarj 
fact,  they  must  acqiUt,  held  erroneous. — Bodice 
T.  State  (Ala.)  926. 

A  charge  as  to  the  weight  to  be  given 
fendant'B  teatUnony  held  properly  refused  v 
argumentative  and  invading  province  of  jaij. 
—Bodine  t.  State  (Ala.)  oae. 

A  charge  as  to  presumption  of  innocence  krti 
properly  refused.- Bodine  v.  State  (Ala.)  SQG^ 

A  charge  as  to  the  effect  of  fli^t  as  t*-i>l- 
ing  to  show  Kuiit  held  properly  refused.— It- 
dine  T.  State  (Ala.)  926, 

Instruction  in  criminal  case  as  to  the  cSttt 
of  evidence  of  good  character  of  defendant 
held  abstract,  and  properly  refused. — Bodio-. 
V.  State  (Ala.)  926. 

Instruction  that  jury,  in  order  to  ewirifl. 
must  believe  from  the  evidence  that  every  nil- 
er  hypotbesia  but  that  of  defendant's  guilt  bit 
been  excluded,  held  properly  refused.— Sia- 
mons  V.  State  (Ala.)  929. 

An  instruction  that,  the  greater  the  crin:'. 
the  stronger  Is  the  proof  required  to  coiivi<-t 
A«Id  properly-  refused.— State  t.  Jcdmaon  lLa> 
24. 

An  instruction  that  the  jury  misht  give  t£ 
faith  and  credit  to  the  testimonx  of  a  wit&i^.- 
whose  veracity  was  impeached,  and  might 
vict  thereon,  without  corrolwration.  hetd  err-.- 
neons.— Snider  v.  State  (Miss.)  78. 

{16.  — ■  Bequests  for  Imafanaettns. 

It  is  not  error  to  refnse  instruction  almdr 
substantially  given.— Higginbotham  t.  Su'- 
(Pla.)  410. 

Where  instructions  asked  have  been  suImic- 
tially  given,  they  are  properly  refused.— Rk^ 
ard  V.  State  (Fla.)  413. 

Request  not  based  on  the  evidence  AeU  Fr-p- 
erly  refused.— Richard  v.  SUte  (Fla.)  413. 

{  A  reqaest  containing  several  altenB'iTc 
I  propositions,  one  of  whloi  is  incorrect,  is  pni;- 
I  eriy  refused.— Richard  v.  State  (Fla.)  413. 

.  S  17.    Onstodr,  oondnett  mmA  daUW 

•ratloni  of  iury. 

Where  jury  returned  verdict  of  murdi-r  i> 
!  charged  in  the  indictment,  it  is  proper  '■' 
I  struct  them  that  they  must  ascertain  rb-  i' 
gree  of  murder  of  which  they  fiud  defea>ij" 
I  guilty.— Wilson  v.  Bute  (Ala.)  568. 

Separation  of  juror  tot  purposes  stated  t-'- 
not  within  the  technical  jprohinition  of  the  U- 
— State  T,  Veillou  (La.)  ^ 

Allowing  Juror,  while  trying  accused  for  mlv 

der,  to  obtain  stamps  at  the  post  office  and  :^ 
reive  paper  by -mail,  which  is  not  sfaowi  t 
have  referred  in  any  way  to  the  cause  - 
trial,  Add  no  ground  for  rerersal.— State  • 
Veillon  (La.)  883. 

Departure  of  the  jury  from  the  court  p*-- 
for  D  few  minutes  In  a  prosecutio-a  for  fel-:, 
held  to  vitiate  their  verdict,  if  the  anspictoa  ' 
improper  influence  thus  raised  waa  not  rem 
ed.— Carter  r.  State  (Miss.)  148. 

Where  the  bailiff  informed  the  jury  tha:  ' 
conviction  for  burglary  and  larceny  would  ' 
the  prisoner  to  the  penitentiary,  but  for 
glary  and  petit  larceny  to  the  county  fam.  ■ 
verdict  finding  defendant  gqilty  of  the  Ut;  * 
offense  wlU  be  Set  aside.--Wilkeraon  v.  Sra' 
(Miss.)  170. 

In  prosecatlon  for  mnrder,  it  is  error  to  z'.-- 
the  jury  an  additional  oral  inct^ction  that  ik^ 
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may  coovirt  for  manslanghter.— GUbert  State 
<Mise.)  477. 

I  18.  —  Verdlot. 

'Where  indictment  charged  a  willfal  setting 
of  fire  to  a  dwelling  house,  a  verdict  finding 
defendant  Eoilty  of  an  attempt  to  commit  arson 
will  be  heia  to  find  defendant  gniltT'  of  an  at- 
tempt to  commit  arson  in  the  first  or  aecond 
desree.~-Benbow  v.  State  (Ala.)  663. 

A  verdict,  signed  hj  foreman  of  jury,  read- 
ing:  "We,  the  jnrors,  do  find  the  defendanta 
Kuilty.  So  aay  we  all,"— Afid  to  abow  verdict 
concnrred  la  oy  each  member  of  the  jnry.— 
Yatea  v.  State  (Fla.)  966. 

The  date  of  the  verdict  as  returned  Into 
court  may  be  corrected  by  the  jury  in  court, 
though  it  was  unnecessary  to  date  it. — State  v. 
Smith  (La.)  20. 

When  the  Jnry  returns  a  defective  verdict, 
the  court  may,  after  proper  inatrnctionB,  order 
them  back  for  further  action.— State  v.  Smith 

(Lft.)  20. 

A  verdict  returned  for  "bnrgnrly"  will  justify 
a  sentence  for  burglary.— State  v.  Smith  (La.) 
20. 

Where  the  judge,  with  other  officers  of  the 

(-curt,  met  the  juij',  received  the  verdict  on 
Thaokagivlng  Day,  and  then  adjourned  the 
«>urt,  the  acts  were  lawful.— State  v.  Atkinson 
(La.)  279. 

Where  no  motion  waa  made  to  poll  the  jury, 
whether  owing  to  the  absence  of  counsel  or 
otherwise,  failure  of  defendant  to  avail  himself 
of  the  right  is  no  ground  for  reversal. — State  v. 
Atkinson  (T^)  279. 

Where  judge,  in  presence  of  accused  and 
connsel,  notified  the  jury  that  he  would  return 
and  receive  their  verdict,  if  they  found  it  the 
next  day,  which  was  Thanksgiving,  defendant 
wns  without  cause  to  complain,  though  his  at- 
torn^ waa  not  present  when  verdict  was  ren- 
dered.—SUte  V.  Atkinson  (La.)  279. 

There  was  no  impropriety  in  receiving  verdict 
on  Thanksgiving  Day.— State  v.  Atkinson  (Ia.) 
279. 

§  19.  Motlona  tov  new  triml  and  In  «r- 
reat. 

Motion  in  arrest  must  be  made  and  disposed 
of  after  the  verdict  and  before  sentence.— San- 
ders V.  State  (Ala.)  841. 

It  is  too  late,  after  verdict,  to  claim  that 
juror  was  disqualified,  under  Rev.  St.  {  2^1, 
because  on  grand  jury  which  found  indictment; 
no  challenge  having  been  interpoaed.— Gavin 
V.  Sute  (Fla.)  405. 

A  verdict  finding  the  defendant  "gully"  Add 
sufficient  to  sustain  conviction. — Hlgginbotham 
V.  State  (Fla.)  410. 

On  motion  of  arrest,  only  intrinsic  causes  ap- 
pearing on  the  face  of  the  record  will  be  con- 
sidered.—State  V.  Smith  (La.)  20. 

A  complaint  involving  a  matter  of  fact  not 
apparent  on  the  record  cannot  be  the  subject 
of  a  motion  in  arrest  of  judgment.— State  v. 
Washington  (Ia.)  55. 

Suggestion  of  variance  between  averments  of 
indictment  and  testimony  Jteld  not  ground  for 
motion  In  arrest.— State  v.  Evans  (La.)  112. 

A  new  trial,  based  on  surprise  by  amend- 
ment of  information  for  larceny  by  substitu- 
tioD  of  name  of  husband  for  that  of  wife  as 
owner  of  property,  held  properly  denied.- State 
V.  Bright  (La.)  003. 

Jurors  are  competent  to  testify  in  rebnttal 
of  charires  of  miscondnct.— State  v.  Procella 
(La.)  907. 

ISO,  Judgment,    aentenee,    mmd  Maml 
oommitment. 

It  la  no  objection  to  judgment  of  conviction 
in  a  capital  ease  that  it  falls  to  show  order 


to  sheriff  to  summon  special  jurors  drawn  for 
trial  of  defendant.— Pa mell  v.  State  (Ala.)  860. 

Where  by  an  ordinance  of  a  town  a  certain 
act  is  prohibited  as  a  public  nuisance,  and  each 
day's  continuance  is  made  a  separate  offense,  a 
party  convicted  on  several  charges  with  viola- 
tion of  the  ordinance  on  separate  days,  and 
separately  sentenced,  cannot  by  certiorari  have 
sentences  «et  adde  as  illegal  divisioa  of  same 
offenae.— State  ex  rel.  Hohn  v.  Baker  (La.)  940. 

Under  Code,  |  1408,  a  sentence  to  the  insane 
asylum  should  be  affirmed  where  defendant 
was  acquitted  of  murder  on  the  ground  of  in- 
sanity, and  the  jury  certified  that  he  was  still 
insane  and  dangerous,  though  hia  insane  at- 
tacks occurred  only  at  Irregular  intervals. — 
Gaffey  v.  State  (Miss.)  896. 

Petition  for  a  writ  of  error  coram  nobis  In  a 
murder  trial  MA  insBffi<dent.— Holt  T.  State 

(Miss.)  527. 

|§  SI,  SS.  Appeal  nnd  enw,  and  eevtlo" 
rnrl— Form  of  remedy,  Jorla- 
dlction,  and  right  of  re'Hew. 

Action  of  trial  court  on  motion  for  new  trial 
held  not  revisable.—Benbow  v.  State  (Ala.)  563. 

Where  provisions  of  the  charter  of  a  city  in- 
volved in  trial  of  criminal  case  are  declared 
unconstltntional,  the  atate  cannot  prosecute  an 
appeal  from  a  Judgment  for  defendant  under 
Code,  I  4S1S.— sute  v.  Harold  (Ala.)  692. 

Where  two  persons  are  jointly  indicted,  and 
one  is  convicted  and  the  other  acquitted,  cor- 
rectness of  charge  applicable  to  one  acquitted 
cannot  be  questioned  by  the  one  convicted.— 
Itichard  v.  State  (Fla.)  413. 

Motions  to  quash  indictment,  when  brooght  to 
appellate  court  only  by  bill  of  exceptions,  can- 
not be  considered.— Hearn  r.  State  (Fla.)  433. 

Parties  sentenced  to  fine  or  imprisonment  an- 
der  a  municipal  ordinance  have  a  right  to  have 
the  legality  of  the  ordinance  tested  by, the  an- 
ureme  court— CSty  of  Mew  Orleans  v.  Chappnls 
fLa.)  721. 

Where  sentence  for  a  mere  misdemeanor 
does  not  fall  within  the  lower  limits  of  the 
jurisdiction  of  the  supreme  court.  Its  appellate 
Jurisdiction  canaot  be  substituted  for  the  super- 
visory jurisdiction  to  have  illegal  proceedings 
renewed.— State  v.  Dunn  (La.)  934. 

Where,  on  trial  for  a  misdemeanor,  the 
court  of  first  Instance  Arid  the  law  constitu- 
tional and  the  sentence  valid,  there  is  no  right 
to  appeal.— State  v.  Dunn  (La.)  934. 

1 23.  — »  Preaentation  and  reservation 
In  lower  ecmrt  of  iromnda  of 
roriew. 

Former  Jeopardy  cannot  be  first  raised  on  ap- 
peal.—Moring  V.  State  (Ala.)  664. 

The  refosal  of  a  new  trial,  where  no  si»ecial 
error  of  law  is  pointed  out,  and  no  bill  of  ex- 
ceptions, with  testimony,  is  taken,  will  not  be 
reviewed. — State  v.  Washington  (La.)  56. 

Where  accused  fails  to  Invoke  action  of  trial 
judge  on  use  of  improper  language  by  prose- 
cuting officer,  be  cannot  eomplafn.— State  v. 
Procella  (La.)  967. 

S  24.    Heeord  aoad  prooeedlngs  not 

In  raoord. 

Where  a  plea  In  abatement  on  the  ground 
of  misnomer  on  an  indictment  is  quashed  on 
inspection  of  the  indictment  and  plea,  the  court 
will  Dot  review  such  ruling,  in  tne  absence  of 
the  original  paper  or  a  fac  simile,  or  an  ac- 
curate description  thereof  in  the  bill  of  ezcep- 
tiouB.- Bodlne  v.  State  (Ala.)  920. 

Appellate  court  will  not  consider  affidavits 
used  on  motion  for  new  trial,  unless  preserved 
in  Mil  of  ezceptiona.- Hig^nbotham  t.  State 
(Fla.)  4ia  ^  , 
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Testimony  on  the  trial  of  the  motion  fori 
chajige  of  Yenne  must  be  brought  up  by  a  bill ' 
of  eiceptioas.— State  v.  Johnson  (La.)  24.  i 

A  bill  of  exceptions  to  a  ruling  denying  a 
change  of  Tenae  ie  necessai?. — Stite  v.  John- 1 
son  (La.)  24.  I 

If  the  recitals  by  counsel  of  accused  party  j 
in  bill  of  exceptions  are  incorrect,  the  court 
should  specifically  contradict  them,  and  him- 
self make  a  statement  of  facts.— State  t.  Lo- 
gan (La.)  110. 

Documents  not  annexed  to  bill  of  exceptions 
will  not  be  considered  on- appeal.— State  Et- 
ans  (La.)  112. 

Where  transcript  shows  court  dnly  opened  on 
a  certain  day,  and  that  the  gi'and  jury  reported 
a  true  bill,  which  was  filed  as  of  Uiat  date,  the 
time  at  which  the  grand  jury  acted  is  suffi- 
ciently shown.— State  t.  Breaux  (La.)  222. 

Where  there  is  no  bill  of  exceptions,  error 
mnst  be  apparent  on  the  face  of  the  record.— 
State  T.  Logan  (La.)  336. 

Where  two  defendants  charged  with  the  same 
oCcense  are  tried  together,  and  a  blU  of  excep- 
tions is  reserved  by  one  who  is  acquitted,  it 
does  not  benefit  the  other  defendant,  unless  it 
appears  on  the  face  of  the  record  that  an  error 
has  been  committed  as  to  him.— State  T.  Logan 
(La.)  336. 

Where  court  refuses  to  sign  bill  of  exceptions 
on  the  ground  that  no  such  bill  was  reserved, 
and  a  bill  was  reserved  to  such  refusal,  state- 
ment in  second  bill  that  no  Mil  was  originally 
reserved  will  be  taken  as  tra&— State  v.  Haab 
(La.)  725. 

Errors  in  the  charge  cannot  be  considered, 
in  the  absence  of  a  bill  of  exceptions  or  aa- 
ffi^ment  of  errora.— State  t.  Procella  (La.) 

IS6.  —  IHsmlanL 

Where  no  briefs  hare  been  filed  In  criminal 
case,  when  reached  on  the  docket,  the  writ  of 
error  wUl  be  dismissed.- Mitchell  t.  State 

(Fla.)  404. 

Where,  on  appeal  to  the  sapreme  court  from 
a  sentence  under  a  municipal  ordinance,  the 
record  shows  an  issue  upon  which  the  sentence 
could  be  based,  independent  of  the  legality  of 
the  ordinance,  the  appeal  will  be  dismissed.— 
Oty  of  New  Orleans  t.  CSiappQiB  (La.)  721. 

{26.    lUTlew. 

Refusal  of  application  for  continuance  be- 
cause of  absent  'witnesses  held  not  erroneous.- 
Huskey  t.  State  (Ala.)  838. 

Where  mie  for  exclusion  of  witness  is  Invok- 
ed, discretion  of  court  in  allowing  one  witness 
to  remain  held  not  reviewable.  —  Hnskey  t. 
State  (Ala.)  838. 

Refusal  of  continuance  for  absent  witnesses 
will  not  be  reviewed,  unless  abuse  of  discre- 
tion is  shown.- Huskey  v.  State  (Ala.)  838. 

On  trial  for  illegal  sale  of  liquors,  held  not 

Srejudicial  to  defendant  to  allow  witness  to 
eny  that  be  testified  before  grand  Jury  to 
having  seen  whisky  booi^t  in  the  hooae  where 
defendant  waa  arrested.— Wright  r.  State  <Ala.) 

Where  criminal  case  is  tried  by  the  court, 
the  court's  jndgmeat  on  the  facts  Is  not  re- 
viewable.—Wright  V.  State  (Ala.)  864. 

Under  act  providing  for  appeal  to  the  su- 
preme court  from  judgments  by  county  court 
m  misdemeanor  cases,  if  the  case  is  tried  by 
the  conrt,  the  appellate  court  will  not  review 
the  judgment  of  conviction  on  the  facta,- 
Wright  T.  State  (Ala.)  864. 

In  considering  exceptions  to  portions  of 
charges,  they  should  be  considered  in  connec- 
tion with  each  other.— Kichard  T.  Sute  (FlaO 
OS, 


Refusal  to  grant  new  trial  will  not  be  re- 
versed, in  absence  of  evidence  that  the  disoe- 
tioQ  of  the  court  had  been  abnsed. — State  v. 
Benjamin  (Ga.)  969. 

Objection  to  evidence  as  immatf^rial  Aefrf  M 
ground  for  reversal,  If  the  testimony  is  of  the 
same  general  character  as  other  testimony  not 
objected  to. — State  v.  Primeaux  (La.)  110. 

"nie  supreme  court  will  not  review  In  a  crim- 
inal case  the  correctness  of  the  rulings  of  the 
judge  as  to  the  admissibility  and  effect  of  evi- 
dence.^tate  ex  rel.  Green  v.  Porter  ^"f^ 

Where  defendant  does  not  appeal  from  notice 

alleged  to  have  been  given  under  a  certain  or- 
dinance, but  from  the  judgment  rendered  for 
violation  of  the  ordinance,  sufficiency  oE  the  no- 
tice will  not  be  reviewed.— <Htj  ct  New  Orleans 
V.  Riualdi  (La.)  484. 

On  appeal  from  the  recorder's  court  on  convic- 
tion of  violating  an  ordinance,  the  legality  of 
the  ordinance  alone  is  at  issue. — City  of  Kew 
Orleans  v.  Riualdi  (La.)  484. 

Where  subpoena  applied  for  should  have  been 
issued,  if  on  appeal  it  appears  that  the  tesCiniony 
sought  for  would  not  have  effected  the  result, 
the  jadgment  will  not  be  reversed.— of  Mew 
Orleans  v.  Rinaldi  (La.)  481^ 

On  appeal  from  a  sentence  for  fine  and  Im- 
prlsonmeut  under  a  dty  ordinance,  the  supreme 
court  cannot  reverse  the  judgment  for  an  error 
of  fact  depending,  not  (m  the  legality  of  the  or- 
dinance, but  the  guilt  of  the  accnsed.— City  of 
New  Orleans  v.  Caappuls  (La.)  721. 

Incidental  remark  by  court  in  the  question- 
ing of  a  witness  held  no  ground  tor  rerersaL- 
State  V.  Haab  (La.)  726. 

The  discretion  of  the  court  In  allowfaig  cross- 
examination  will  not  be  interfered  witli,  nnlws 
abused.— State  v.  Haab  (La.)  725. 

Ranarks  by  Jndge  In  criminal  case  keld  not 
not  reversible  error.— State  v.  VeUlon  (La.)  883. 

Zn  a  prosecution  for  homicide,  it  la  hanakss 
error  to  permit  the  committing  magistraCa  to 

testify  that  he  did  not  take  down  all  the  testi- 
mony of  all  the  witnesses  at  the  preliminary  ex- 
amination.—Gilbert  V.  State  (Miss.)  477. 

Evidence  held  sufficient  to  support  a  convic- 
tion of  larceny.— Mitchell  v.  SUte  (Miss.)  833. 

iST.           Datermlnatiom    aad  OmpoaA- 

ti«m  of  oanse. 

Where  there  was  no  error  apiiarent  on  the 
record,  or  any  bill  of  exceptions,  as^gnment  of 
errors,  or  motion  In  arrest  of  judgment,  It  will 
be  affirmed.— State  v.  Joseph  (La.)  278. 

An  error  assigned  as  patent  on  tlie  face  of 
the  record  mnst  pblnly  so  appeu.— State  t. 

Posey  (La.)  897. 

CROSS-EXAMINATION. 

See  "Witneases,"  |  2, 


See  "Dower." 


CURTESY. 
CUSTODY. 

"Divorce^"  f  3; 


*'Pmat  and 


Of  child,  see 
ChUd." 

Of  Jury,  see  **C!timlnal  Law,"  |  17. 

DAMAGES. 

Oompensation  for  property  taken  for  public  use. 

see  "Bminent  Domain, ''^  f S  2,  4. 
Damages  for  particular  Injuries,  see  "Death," 

I  2;  "Ubel  and  Slander."  §2;  "Treapass," 

 bread)  by  seller  of  conbract  Ux  sale  of 

gooda,  see  "iiale%"  f  8. 
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—  ejection  <rf  pasMager,  see  "Carriers,"  3. 
— —  e\icdon  ot  teuftnt,  see  "Landlord  and 

Tenant,"  i  3. 
  failure  to  deliver  telegram,  Me  "Tdegraphe 

and  Telei)boQps,"  {  1. 
 fires  caused  by  operatioa  of  railroad,  see 

"Railroads,"  {  0. 

 wroQgfal  injunction.  Bee  "Injunction,"  S  6. 

Liability  of  receirer  for  damages  caused  in 

operation  of  railroad,  see  "BauroadSi"  S  4- 

i  1.    BEeoanre  of  dttmocoa* 

Measure  of  damages  for  failare  to  furnish 
cars  is  tlie  profit  which,  but  for  such  failure, 
plaintiff  would  hare  made  out  of  his  contract 
with  a  third  party,  ot  which  the  carrier  liad  no- 
tice.-'Baxi^  V.  TallBssee  &  M.  R.  Oo.  (Ala.) 
4ol. 

The  measure  of  damages  for  breach  of  con- 
trflpt  of  sale  of  cotton,  where  the  seller  refuses 
to  deliver,  determined. — HcFadden  T.  Hender- 
son (Ala.)  UO. 

Allowance  for  personal  injuries  In  one  case 
is  not  necessarily  a  precedent  which  should 
control  the  allowance  in  aDotfaer,— JoMpb  t. 
Kdison  Electric  Oo.  (La.)  223. 

In  an  action  against  carrier  to  recover  for 
damages  to  family  portraits,  it  is  error  to  ad- 
mit evidence  of  uidr  aentimcntal  ralae  to  tlie 
owner.— T-iOaisTilla  ft  M.  U.  Oo.  T.  Stewart 

(Miss.)  S&i. 

i  X.  iBadoQiiAte  and  •a:eeMlTe  danacea. 

$1,000  to  a  young  girl,  knocked  down  by  a 
falling  telegraph  pole,  and  suffering  great  pain 
therefrom,  tield  not  excessive. — Joseph  v.  B3di- 
Bon  Electric  Ck>.  (Ia.)  223. 

Verdict  for  personal  iniaries  rednced  from 
$10,000  to  $S.&0(>.-Mooce  t.  W.  R.  PickeriBg 
Lumber  Go.  (La.)  980. 

A  judgment  in  favor  of  a  passenger  for  $5,- 
000,  in  an  action  for  the  gross  mis(K)ndnct  of 
defendant's  agent,  held  excesirive,  and  sufficient 
to  tramuit  ■  reversal  imless  remitted  to  $2,500. 
—Yaioo  &  M.  V.  R.  Oo.  v.  Martin  (Miss.)  82d. 

DATION  EN  PAIEMENT. 

See  "Praadolent  Oonreyances,"  1 1:  -  **Hnd»ad 
and  Wife,"  12. 

DEATH. 

Caused  by  operation  of  railroad,  sett  **Bail- 

roads,"  §  6. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival."  |  2. 

I  1.   Erldeaoe  ot  death  and  of  raxrlT- 
oMUp. 

Then  fa  no  presumption  of  simnltaneonsness 
of  death  in  Lonisiaiia.— Saccession  of  Langlea 

(La.)  730. 

Where  mother  and  daughter,  sole  presnmptlvs 
legal  heirs  of  each  other  under  separate  wills, 
perish  in  a  shipwreck,  and  it  is  impoesible  to 
ascertain  which  of  the  two  survived,  it  will  be 
presumed  thot  the  daughter,  35  years  old,  sur- 
vived the  mother,  52  years  of  age.— Succession 
of  Langles  (La.)  739. 

Where  two  persons  are  by  law  entitled  to 
inherit  from  one  another,  the  fact  that  they 
make  wills  in  favor  of  each  other  does  not  de- 
prive either  of  them  of  the  benefit  of  the  pre- 
sumption of  survivorship  under  the  Code. — 
Succession  of  Langles  (La.)  730. 

Evidence  htld  to  show  that  a  wife  survived  her 
husband,  which  would  cause  his  property  to 
descend  through  her  to  her  heirs.— Broome  v. 
Duncan  (MlssO  804. 

f        Aotleaui  for  oaulsc  deatk. 

A  charge  as  to  the  naeasnre  of  damages  In 
an  action  for  causing  death  held  free  from  er- 


ror.—Decatur  (^r-Wheel  Jk  Mfg.  Oo.  t.  Hehaf- 
fey  (Ala.)  640. 

In  action  for  Injuries  causing  death  of  em- 
ployd,  the  damages  are  limited  to  the  pecuniary 
loss.— Decatur  Car-Wheel  A  Mfg.  Co.  v.  Me- 
haffey  (Ala.)  046. 

Minors  have  a  cause  of  action  for  personal 

injury  resulting  in  the  death  of  their  mother. — 
Delisie  v.  Bourriagne  (La.)  731. 

Evidence  held  to  warrant  a  finding  that  the 
death  of  a  brakeman  reaalted  from  injuries  re- 
ceived, and  not  from  disease.— Illinois  Oent.  &. 

Co.  V.  Harris  (Miss.)  760. 

DEBTOR  AND  CREDITOR. 

See  "Fraudulent  Conveyances." 

DECEDENTS. 

Estates,  see  "Descent  and  Dlstrnnitloii**;  **Ex' 

ecutors  and  Administratora." 
Testimony   as   to  transactions  with  porwna 

stace  deceased,  see  "Witnesses,"  1  1. 

DECEIT. 

See  ••Fraud." 

DECLARATIONS. 

Dying  declarations,  see  "Homicide*"  |  6. 

DECREE. 

In  equity,  see  "Equity,"  |  6. 

DEDICATION. 

I  1.    NatvM  and  requisites. 

Where  streets  and  lots  appear  on  the  map 
of  an  incorporated  town,  a  donation  of  the 
lots  by  an  act  designatins  them  by  the  num- 
bers on  the  map  is  a  dedication  to  the  public 
of  the  streets  on  whidi  the  lota  abvt-<»uoun 
V.  Town  ot  0>lfax  (La.)  887. 

DEEDS. 

Acknowledgment  of  execution,  see  **AeknowIedK- 

ment." 

Byor  to  husband  or  wife,  see  ••Hnsbaad  and 

Wife,"  {  2. 

Conveyance  of  land  held  adversely,  see  "CJham- 
perty  and  Maintenance." 

Covenants  in  deeds,  see  "Covenants." 

Deeds  of  particular  species  of  proiwrty.  see 
•'Easements,"  I  1;  "Homestead,^  $  2. 

  separate  prmierty  of  married  womai,  see 

"Husband  and  Wife,"  E  4. 

Estoppel  by  deed,  see  "Estoppel,"  {  1. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Of  trust,  see  ''Mortgages" ;  "Trusty"  |  1. 
Registers,  see  "Registers  of  Deeds." 
Tax  deeds,  see  "Taxation,"  |  7. 

S  1.   B«4Misltes  and  raUdity. 

A  subsequent  sale  of  mortgaged  personalty 
Aeld  to  estop  the  mortgagor  from  asserting  the 
invalidity  of  a  deed  of  the  mortgaged  realty 
because  of  his  incapacity  at  the  time  of  its 
execution,  where  said  deed  was  given  in  satia- 
f  action  of  the  entire  mortgage.— Oakley  v.  Shel- 
ley (Ala.)  386. 

Under  Acts  1888,  No.  88,  parties  to  a  deed 
cannot  dispense  with  evidence  of  the  payment 
of  taxes,  and  notaries  cannot  pass  any  act 
importing  the  sale  of  realty  until  tax  collector's 
receipts  mrejtroduced^Tensas  Delta  Land  Oo. 
T.  Sholan  (La.)  008. 

Where  a  county  treamrer's  wife  was  indu- 
ced, by  thteata  at  I3ta  district  attomoL^o  j^ose* 
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oute  hini.  to  deed  hpr  land  to  the  county  to  set- 
tle bis  defanlt,  held,  that  it  coald  take  no  ad- 
vantage  thereof  in  an  action  by  her  heirs,  duly 
broQght,  to  question  its  title.— Allen  t.  Leflore 
County  <Miss.)  161. 

A  deed  to  all  the  grantor's  "title  and  interest 
ia  land  la  the  possession  of  [the  grantee],  to 
wit,  my  whole  and  entire  interest  in  and  to  the 
land  belonging  to  my  father's  estate"  in  a  cer- 
tain county  and  atate,  conatnied.— Bunckli^  T. 
Jones  (Miss.)  1000. 

A  deed  of  all  the  grantor's  "right,  title,  claim, 
and  interest  in  tract  of  land  belongiog  to  B., 
deceased,  situate  in"  a  certain  county  and 
state,  conveys  notbing;  the  description  not 
identifying  any  land.— Bnnckley  Jones  (Miss.) 
1000. 

I  2.   ConstrnotloB  and  operation. 

The  grantee  in  a  deed  conveying  "an  undi- 
vided 300  acres"  in  a  certain  larger  tract  of 
land  takes  an  undivided  interest  in  the  whole 
tract  as  tenant  in  common  with  the  grantor, 
and  sneh  interest  is  meaanred  by  the  proper* 
tion  which  the  number  of  acres  ccHiveyed  bears 
to  the  whole  number  of  acres  In  the  tract — 
Hodge  T.  Bennett  (Miss.)  766. 

i  3.    Pleadlac  and  evldenoe. 

In  a  suit  to  have  a  deed  set  aside  because 
the  grantor  was  under  the  influence  of  liquor 
at  the  time  of  its  execution.  Jteld,  that  the  evi- 
dence was  inaufBcient  to  ahow  plaintifTs  lack 
of  contractual  abUity.— Oakley  r.  SheUey  (AJa.) 


DE  FACTO  CORPORATIONS. 

See  "Corporations,"  i  1. 

DEFAMATION. 

See  "Libel  and  Slander." 


DEFAULT. 

Judgment  by,  see  "Judgment,"  I  1. 

DELIVERY. 

Of  goods  sold,  see  "SBle^"  fi  4. 
 to  carrier,  see  "Carriers,"  |  2. 

DEMAND. 

For  payment  of  bill  or  oote,  see  **Bini  and 
Notes,"  I  3. 

DEMURRER. 

In  pleading,  see  "I^eadlng,"  {  ^ 


DEPOSITIONS. 

See  "Witnesses." 

rinder  Code,  5  1834.  the  affidavit  of  plalntirs 
attorney  to  take  testimony  by  deposition,  stat- 
ing that  be  is  such  attorney  and  that  be  is  in- 
formed and  believes  that  a  certain  nonresident 
witness  is  material,  is  su  ilicient.— Fitapatrick 
T.  Bank  of  Montgomery  (Ala.)  16. 

An  answer  in  a  deposition  that,  as  deponent 
understands  It,  there  was  no  sale,  being  the 
opinion  of  a  witness,  may  be  objected  to  at 
the  trial.— Moore  v.  Monroe  Befrigerator  Co. 
(AU.)  447. 

Evidence,  In  an  action  to  set  aside  fraudu- 
lent conveyance,  that  comntainant  had  sold  to 
(lefondniits  certain  goods  described  in  the  bill, 
held  relevant  and  admissible.— Southern  Home 
Building  &  Loan  Ass'n  v.  Kiddle  (Ala.)  667. 


Objection  to  answer  to  interrogatory  M4  sat' 
Sclent  to  authorize  the  exclusion  of  testimony 
objected  to,  if  Incompetent — Sontbern  Home 
BuUding  &  Loan  Ass'n  t.  Riddle  <A]a.)  067. 

In  suit  to  set  aside  certain  conveyances  as 
fraudulent,  answer  to  interrogatory  Aefd  in- 
competent.— Southern  Home  Baildlns  &  Loan 
Asa'n  V.  Riddle  (Ala.)  667. 

DESCENT  AND  DISTRIBUTION. 

See   "Dower^*;    "Executws  and  Administra- 
tors"; "Homestead,"  {  3. 
Partition  between  heirs,  see  "Partition." 

[  I  1.    ITatura  aad  eoime  As  camavaL 

Where  one  dies  leaving  no  children,  but  a 
'  brother  and  sister,  and  has  made  donations  ex- 
ceeding two-thlrda  of  his  property,  the  mother 
is  a  forced  hdr  to  the  extent  of  one-third.— 
Succession  of  Jacobs  (La.)  241. 

S  S.    MlmkU  mmd  UaUUtles  af  hmSxm  mmt 
dIstrlbvtMS. 

Acceptance  or  rejection  of  succession,  made 
by  an  neir  before  the  succesrion  is  opened,  is 
absolutely  null.  —  Succession  of  Jacobs  (I-di.) 
241. 

Manual  gift  in  cash  held  legal,  but  not  a 
remmmatlve  donation  and  subject  to  coUatton. 
— Soules  T.  Sonles  (La.)  342. 

In  action  by  plaintiff  to  compel  defendant  to 
account  to  her  as  tutrix  for  heir's  [rartion  of 
amount  collected  on  policy  of  insurance,  Jkeld, 
under  the  evidence,  that  plaintiff  was  without 
right  to  have  amount  collated,  on  ground  that 
It  was  nn  advance  to  the  beirs,  who  were  ben- 
eQcIaries  under  policy  and  subject- to  collation 
In  favor  of  child  not  bom  when  policy  was  la- 
sued.— Vinson  t.  Vinson  (La.)  701. 

DESCRIPTION. 

Of  itfoperty  conveyed,  see  "Boundaries,**  |  1. 

DETINUE. 

In  action  of  detinue,  an  interposition  of  claim 
must,  under  Code  1896,  S  14S4,  be  made  only 
where  there  has  been  a  preliminary  seizure  be- 
fore  trial  in  such  detinue  suit.— McGlathery  v. 
WUUama  (Ala.)  868. 

DEVISES. 

See  "Wills." 

DISABILITIES. 

Married  women,  see  "Husband  and  Wife,"  |  3. 

DISCHARGE 

Of  Judgment,  see  "Judgment,"  |  & 

DISCRETION  OF  COURT. 

Beview  in  civil  actions,  see  "Appeal  and  Error," 
9S  3-^,  18. 

DISMISSAL  AND  NONSUIT. 

IMsmissal  of  appeal  or  writ  ot  error,  see  "Ap- 
peal and  Error,"  8  14;  "Criminal  Law,"  {  25. 

 ■  of  bill  to  foreclose  mortgage,  see  "Mort- 
gages," 8  5. 

  of  suit  in  equity,  see  "Equity,"  i  6. 

DISORDERLY  HOUSE. 

The  owner  of  a  building  used  as  a  house  of  ill 
fame  will  not  be  forced  to  move  on  notice  of 
the  mayor,  if  she  abandons  hat  illegal  occupa- 
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lion.— Cit7  of  New  Orleans  Cbappnle  (La.) 
721. 

Wbenever  a  hoDse  ii  denoancrd  as  a  bouse  of 
ill  fame,  and  noHce  to  Tacate  U  given,  the  occu- 
pant is  entitled  to  ban  the  IgMne  raised  deter- 
iniued  before  conviction  for  not  moTinK  can  le- 
eally  be  bad.— CSty  of  New  Orleans  t.  Obappols 
iJji.)  723. 

DISSOLUTION. 

Of  nttachment,  see  "Attachment,"  S  2. 
Of  corporatioii,  see  "Corporations,"  S  T, 
Of  injonctioa,  ae?  "Isjuoction,"  |  4. 

DISTRESS. 

For  rent,  we  "Landloni  and  Tenant,"  i  4. 


DISTRIBUTION. 

Of  cgtate  of  decedent,  aee  "Descent  and  Dia- 
tribution." 

DITCHES. 

See  "Drains." 

DIVORCE. 

I  1.   Jwisdletiomt  proeeedlnca,  and  re> 
Uef. 

Where  judge,  in  action  for  separation,  ren- 
ders the  judgment '  provided  for  in  Rev.  Civ. 
('•ode,  art.  145,  sentencing  the  defendant  to  com- 
I>)y  with  snch  request,  there  !■  no  cause  of  com- 
filaint  becaase  plaintiff,  after  notification  of 
judgment,  enters  defanlt  and  proves  np  the 
same. — Barsba  v.  Lane  (La.)  712. 

Where,  in  action  for  separation  on  gronnd  of 
abandonment,  the  reiterated  summonses  are 
aerved  and  answer  filed,  and  there  is  a  trial, 
the  judge  cannot  at  such  stage  of  the  case 
render  a  definitive  judgment  of  •eparation.— 
Bnrsha  v.  Lane  (La.)  712. 

I  S.    Alimony,  ftllowanees,  maiA  disposi- 
tion of  property. 

Alimony  pendente  lite  tIU  not  be  granted 
where  there  Is  no  proof  of  the  marriage,  ozcept 
the  allegations  of  an  nnswom  bill  of  complaint, 
which  are  speeiScally  denied  by  defendant  by 
aflidavit.— Banks  v.  Banks  (Fla!)  SIS. 

I  3.    Custody  amd  support  of  oUldrem. 

AJthough.  undbr  Ref.  Civ.  ('ode,  art  157,  the 
court,  with  the  advice  of  a  family  meeting,  may 
adjudge  castody  of  minor  child  to  the  party 
cast  In  action  for  separation,  such  disposition 
is  temporary,  and  should  be  so  qualified.— 
Bursha  v.  Lane  (La.)  712. 

DOCUMENTS. 

As  evidence  In  civil  actions,  see  "Evidence,"  |  7. 

DOGS 

See  "Animals." 

DONATIONS. 

See  "Gifts." 

DOWER. 

I  1.    iMohoate  interest. 

Under  Code,  E  iriOO.  a  sale  of  land  which  had 
been  occupied  by  defendant  and  her  husband  as 
a  homestead  since  1874  under  execution  fur  the 
husband's  debts  held  not  sulflcient  to  defeat  de- 
fendant's right  to  dower.— Callahan  t.  Nelson 
(Ala.)  555. 


DRAINS. 

i  1.    Estftlilishment  uid  maintenamee. 

Action  of  drainage  commission  in  determin- 
ing what  territory  it  is  proper  should  contrib- 
ute to  the  cost  of  drainage  work  is  legislative 
in  character,  and  the  acts  of  such  commission 
cannot  be  attacked  by  showing  that  in  particn- 
lar  instances  they  operate  unjustly.— Degravelle 
T.  Iberia  &  St.  M.  Drainage  Dlst  (La.)  302. 

Conrta  should  not  examine  proceedings  gen> 
erally  of  the  commissioners  of  drainage  districts 
on  sweeping  allegations  of  illegality.— Degra- 
velle V,  Iberia  ft  St  M.  Drainage  Diet.  (La.) 
802. 

DRUGGISTS. 

Under  Acts  188S,  No.  06,  the  board  of  phar- 
macy could  establish  a  domicile  in  the  city  of 
New  Orleans  for  the  purpose  of  examination 
of  applicants.— State  ex  rel.  Martin  T.  State 
Board  of  Pharmacy  (La.)  989. 

DRUNKARDS. 

Dmnkennesa  as  defense  to  crime,  see  "Crim- 
inal Law."  i  4. 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Informa- 
tion," {  S. 

DURESS. 

Bffect  on  limitatiiHis,  see  ''Limitation  of  Ac- 
tions," 8  2. 

DYING  DECLARATIONS. 

See  "Homicide."  i  6. 

EASEMENTS. 

FnbUc  easements,  see  "Dedication";  *'H1^- 
ways." 

RightB  of  adjoining  landowners  to  view,  see 
^Adjoining  Landowners." 

i  1.    Creation,  existenee,  and  temtiaa- 

Uon. 

Ijcase  of  hotel,  with  reservation  of  part  of  the 
building,  constmed,  end  held,  that  there  was  no 
easement  by  implication,  giving  the  right  of 
entrance  to  the  aaloon  In  the  part  of  the  build- 
ing reserved  through  a  door  opening  from  the 
hotel  rotunda.— Walker  v.  Qifford  (Ala.)  588. 

Where  owner  of  dominent  and  servient  tene- 
ments conveys  the  latter,  no  easement  is  reserv- 
ed by  implication.— Walker  v.  Clifford  (Ala.) 
588. 

The  user  of  a  claim,  to  become  an  easement 
by  prescription,  must  be  adverse  to  the  owner 
of  the  estate  from  which  the  easement  is  claim- 
ed, under  a  claim  of  exdnsive  right.— Jesse 
French  Piano  ft  Organ  Co.  v.  Forbes  (Ala.) 
683. 

A  nser  which  is  merely  permissive  is  revoca- 
ble at  pleasure,  and  cannot  ripen  into  title  by 
prescription.— Jesse  Frendi  Piano  ft  Organ  Co. 

V.  Forbes  (Ala.)  683. 

Evidence  held  insufficient  to  show  right  to  use 
an  alleyway  acquired  by  prescriptioQ,— Jesse 
French  Piano  &  Organ  Ca  v.  Forbes  (Ala.) 
083. 

An  easement  in  Iif?ht  and  air  cannot  be  ac- 
quired by  prescription.— Jesse  French  Piano  & 
Oifian  Co.  V.  Forbes  (Ala.)  683. 

Uninterrupted  use  of  swinging  blinds  upon 
windows  opening  upon  an  alleyway  for  more 
than  20  years  had  not  to  imply  a  covenant  of 
enjoyment  of  the  flow  of  light  and'alr  tliroogh 
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sach  wlndows.  -Jeflse  Frosdi  Piano  &  Organ 
Co.  T.  Forbes  (Ala.)  683. 

Presnmption  tiiat  an  easemeat  has  been  ex- 
ttngniflhea  arises  from  poesenlon  hj  the  own- 
er of  the  serrient  estate  adverse  to  the  ease- 
ment Bufiicieat  to  give  title  by  prescription.— 
Jesse  Frendi  Piano  &  Ors&a  Oa.  t.  Forbes 
(Ala.)  688. 

I  2.   Extent  of  rlcht,  iu«i  aaA  oWtroo- 

tion. 

A  landlord,  while  ont  of  possession,  cannot  en- 
join disturbance  of  the  enjorment  of  on  ease- 
ment attached  to  the  leasehold  eBtate.~-Wallcer 
T.  CliSord  (Ala.)  58S. 

EJECTION. 

Of  passenger,  see  "Carriers."  I  ft. 

EJECTMENT, 

See  "Real  Actions." 

Abatement  on  death  of  one  of  several  plaintiffs, 
see  "Abatement  and  Uevival,"  §  2. 

i  I.    Rickt  of  aotion  and  defmsos. 

In  common-law  ejectment,  in  which  two  de- 
mises were  laid  in  the  complaint,  proof  that 
title  passed  from  one  lessor  to  the  other  after 
suit  beffun  will  defeat  recorerr. — Etowah  Hin. 
Co.  T.  Henderson  (Ala.)  7. 

OertlAcate  of  entry  from  receiver  of  United 
States  local  land  office  vests  in  holder  title  sof- 
ficient  to  support  ejectment— Ledbetter  v.  Bor- 
land (Ala.)%. 

Where  defendants  in  ejectment  are  trespass- 
era,  plaintiff  can  recover  on  proof  of  prior  ac- 
tnal  possessioD.— Bowling  v.  Mobile  &  M.  Uj. 
Co.  (Ala.)  584. 

Where  defendant  in  ejectment  is  a  mere  tres- 
passer, to  establish  title  by  adverse  possession, 
in  absence  of  notice  provided  by  Act  Feb.  11, 
1893,  he  must  show  actual  possession  under 
color  of  ownership  for  10  years  before  such 
date.— Bowling  v.  Mobile  &  M.  Ry.  Co.  (Ala.) 
584. 

i  S.   Fle«dlns  and  OTidenoe. 

In  common-law  ejectm«it.  under  the  general 
issue,  defendant  may  show  that  title  has  passed 
from  the  lessor  of  the  plaintiff  since  action  be- 
gun.— Etowah  Min.  Co.  v.  Henderson  (Ala.)  7. 

Evidence  Jield  not  sufficient  to  show  title  in 
defendants  by  adverse  poasession.— Scales  v. 
Otta  (Ala.)  &. 

A  detd  which  does  not  purport  to  convey 
lands  sued  for  A«Id  inadmissible  in  ^ectmrat.— 
Ledbetter  v.  Borland  (Ala.)  579. 

A  deed  not  pnrportiofr  to  convey  lands  sued 
for  is  inadmissible  to  show  adveraa  possession 
under  color  of  title.  —  Ledbetter  t.  BorlanS 

(Ala.)  579. 

In  cgectment  against  trespassers  claiming 
adverse  possession,  where  plaintiff  i^ows  deeds 
to  entire  tract,  burden  is  on  defendant  to  et> 
tablish  his  adverse  nossesslon. — ^Bowling  T.  iSxh 

bile  &  M.  Ry.  Co.  (Ala.)  584. 

The  burden  of  proof  In  ejectment  It  on  plain- 
tiff, and  defendant  need  not  prove  anything  to 
enntie  him  to  a  verdict. — Edmondson  t.  Annls- 
lun.Clty  liSnd  Co.  (Ala.)  596. 

In  ejectment,  after  evidence  of  a  deed  con- 
veying lands  and  of  possesion,  plaintiff  cannot 
show  offer  to  donate  land  in  snit  to  public  en- 
terprise, in  the  absence  of  evidence  of  po?*- 
session. — Edmondson  v.  Anniston  City  I^nd 
Co.  (Ala.)  596. 

i  3.    Trial,    JndcmeBt,    enforoemeut  of 
Jmdsment,  and  review. 

In  ejectment,  where  plaintiff  claims  by  ad- 
verse possession,  held  not  error  under  the  evi- 
dence to  ch&rge  that  possession  must  lie  open 


and  notortoos,  and  not  secret.— Edmondson  t. 
Anniston  CSI7  t^nd  Co.  (Ala.)  S96. 

To  constitute  adverse  possesion,  thoe  mi»t 
be  a4^al  daim  of  ownership,  vrith  possegfifla. 
— Edmondsm  v.  Anniston  Gitj  Ijand  Ool  (AU 
696. 

Where  defendant  was  In  adverse  possesaan, 
a  deed  to  plaintiff  at  the  time  was  void  as  evi- 
dence of  title. — Edmondson  v.  Anniston  Cit; 
Land  Co.  (Ala.)  506. 

Where  judgment  in  ejectment  is  tor  plaintiff 
on  agreed  statement  of  facts  containing  no  n- 
cital  as  to  growing  crops,  suggestion  tberMl 
by  defendant  comes  too  late  inst  before  jvif- 
ment  rendered.— Burrows  v.  Pickena  (Ala.) 

Instruction  in  ejectment,  ignoring  claim  of 
adverse  possession,  held  properly  refused.— 
Pearson  v.  Adams  (Ala.)  977. 

ELECTION  OF  REMEDIES. 

Where  a  man  has  an  election  between  s^rtnl 
inconsistent  remedies,  he  wilt  be  confined  to  dut 
which  he  first  adopts,  if  made  with  knowMte 
of  the  faots.— Campbell  v.  Eanffman  Milling  Coi 
(Fla.)  435. 

ELECTIONS. 

Local  option  elections,  sec  "Intoxicating  liq- 
uors," S  1. 

i  1.   Bicht  of  saCmce  mmA  w^latlss 

tnereof  In  (eneral. 

Acta  1900,  No.  U4,  i  7,  declaring  that  dec 
tiona  shall  be  held  nnder  the  general  lav  «< 
the  state,  does  not  supersede  provisionB  of  ti- 
istiog  statutes  providing  for  apedal  electiim 
but  aids  them  with  such  provisions  of  the  pn- 
eml  Section  law  as  may  be  neGessary.-^ 
Rravelle  v.  Iberia  &  St  M.  Drainac*  IMst.  (la  1 
302.  — 

i  S.   Ordering  w  aalUiw  olMtlM,  a^ 
notlaa. 

The  granting  of  a  supersedeas,  iMvveatinc  tic 
holding  of  an  election  ordered  by  the  board  «£ 
supervisors  till  an  appeal  frmi  matb  order  m 
tried  by  the  circuit  court,  was  error. — Gibbt  t. 
Mcintosh  (Miss.)  465. 

I  3. 

After 

while  it  remained  In  force,  voten  at  dectkn 
held  under  I^aws  1887,  c.  8T00,  |  1,  pro?- 
eriy  registered  by  the  snpervisor  of  reciitraiiJB 
of  the  several  counties.— Bonaek»  t.  Stat-> 
(Fla.)  321. 

ELECTRICITY. 

Electric  lights  in  citie«,  see  **Mniilefpal  Coipi- 
ratlons.*^!  6. 

ELEVATORS. 

As  carriers,  see  "Carriers,"  |  8. 

EMBEZZLEMENT. 

The  failure  by  agent  to  return  money  3- 
trusted  to  him,  without  evidence  of  frmndnlerT 
conversion,  held  insufficient  to  sustain  oonvi  - 
tlon.— Henderson  v.  State  (Ala.)  709. 

To  authorise  conviction  for  embesslement. 
some  act  of  fEaudnlent  conver8i<»i  must  be 
proven  to  hare  occurred  in  tlie  jaiiadictunL— 
Henderson  v.  SUte  (Ala.)  790. 

EMINENT  DOMAIN. 

j^ublic  improvementa  by   munidpalitica,  m 
"Mnnlclpal  GoiiwatlonB,*'  i  6. 

I  1.   ITatnre,  extwat,  and  dalcgattom  of 

power. 

A  railway  company  ornnised  nnder  m.  mpttstl 
act,  which  did  not  confer  on  It  the  ri^t  D 


Wejglstration  of  votem. 
tr  Act  June  4,  1880,  becama  effoctivt, 
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bnlM  extensions  or  branch  lines,  may  acquire  the 
right  to  do  BO  by  complying  with  the  require- 
ments ot  Code  itoe,  U  1172,  1173.— Tennewee 
Coal,  Iron  &  R.  Co.  T.  Binningbom  &  By.  Co. 
(Ala.) 

An  act  reqoiring  railroad  companies  whose 
mads  cross  each  other  to  construct  connections 
Md  not  a  taking  of  the  companies'  properly 
for  which  eompensation  must  be  provided. — ^At- 
lantic. S.  B.  &  G.  Rj-  Gk>.  T.  Bute  (Fla.)  319. 

■i  S.  Covpaniatlan. 

Evidence  of  witness  in  ezpfopriation  suit  re- 
viewed, and  Tield  to  sustain  a  decree  for  a 
Inrger  amonnt  than  allowed.— Atotey  T.  Tex- 
orkana,  S.  &  N.  R.  Go.  (La.)  890. 

Kstiinate  of  Jurors  in  expropriation  suit  as 
to  loss  of  acres  of  cotton  destroyed  held  cor- 
rect^Abn^  r.  Texarkana,  8.  &  N.  R.  Oo. 
(La.)  SM. 

Increase  in  value  of  plaintiff's  plantation  by 
construction  of  railroad  held  to  offset  certain 
claims  of  plaintiff  for  damages.— Abney  t.  Tex- 
arkana, S.  &N.R.CO.  (La.)  88a 

I  3.    Proeeedlnce  to  tain  propertjr  ud 
assess  compes-satioB. 

An  appeal  will  lie  to  the  supreme  court  un- 
der Oode  1896,  §  1717,  from  the  preliminary  de- 
cree on  an  aN>lication  for  an  order  of  condem- 
nation, provided  the  appeal  is  taken  before  the 
final  order  is  made,  under  section  1720,  on  the 
report  ot  the  commissioners  awarding  dam- 
ages, at  which  time  the  right  of  appeal  to  the 
circuit  court  under  the  latter  section  arises. — 
Birmingham  By.  &  Electric  Co.  v.  Birmingham 
Traction  Co.  (Ala.)  187. 

A  person  cannot  contest  application  to  build  a 
nilldam  because  he  owns  property  below  which 
may  be  overflowed  if  the  dam  Ktves  way.— Tal- 
lassee  Falls  Mfg.  Co.  t.  Jones  (Ala.)  448. 

Application  to  build  a  mllldaai  cannot  be  con- 
tested by  another  dam  owner  because  the  dam 
may  stop  the  water  from  flowing  In  Its  usual 
Tolnme.— Tallassee  Mfg.  Oo,  v.  Jones  (Ala.)'  448. 

Oode  1896,  S  1744,  providing  that  on  applica- 
tion to  build  a  milldam  on  interested  person 
must  be  permitted  to  become  a  party,  the  court 
can  terminate  the  contest  on  its  appearing  that 
the  person  making  the  affidavit  la  not  interested. 
—Tallassee  Falls  Mfg.  Co.  v.  Jones  (Ala.)  446. 

Under  Oode  1896,  H  1172,  117S,  a  railway 
company  wvanised  nnder  a  special  charter 
wUch  anthoriied  it  to  condemn  land  for  a 
branch  line  held  not  required  to  comply  with  the 
provisions  of  sections  1172,  1178.— Tennessee 
Coal,  Iron  &  B.  Co.  v.  Birmingham  S.  By.  Co. 
(Ala.)  455. 

Where  a  railway  company  had  authority  nn- 
der  its  charter  to  oimdeinn  land  for  a  branch 
line  without  filing  a  resolutitw  of  the  board  of 
-directors  with  the  ascretary  of  state,  evidence 
that  such  resolution  had  not  been  filed  held  not 
admissible. — Teanraaee  Coal,  Iron  &  B.  Co.  t. 
Birmingham  S.  By.  Co.  (Ala.)  455. 

Under  Code  1806.  M  1717.  1720,  an  appeal 
from  a  preliminary  order  of  the  probate  court 
granting  an  application  to  condemn  land,  which 
was  taken  within  80  days  from  such  order  and 
before  a  final  order  was  entered,  will  not  be  dis- 
missed on  the  grmnid  that  no  appeal  lies  from 
sndi  an  order.r-'rennessee  Ooal.  Iron  &  B.  Go. 
V.  Birmingham  8.  By.  Co.  (Ala.)  456. 

•4  4.    MsMadHas  vX  mmmmn  of  pvoporty- 

In  an  action  by  a  railroad  company  to  re 
:8traio  anotlier  railroad  company  from  crossing 
its  tracks,  an  order  modifying  an  injunction,  so 
as  to  make  it  conform  to  the  order  of  condem- 
nation, held  error,  where  the  condemnation  or- 
der was  void.— Southern  By.  Co.  v.  Birming- 
ham, S.  &  N.  O.  By.  Oo.  (Ala.)  191;  Birming- 
ham, S.  ft  N.  O.  By.  Co.  T.  Boothetn  By.  Oo., 
.Id. 


Where  a  railroad  company,  under  a  void  or- 
der of  the  probate  court,  ot^tructed  the  tracks 
of  another  company  in  an  unwarranted  man- 
ner while  constructing  a  crossing,  a  bill  al- 
leging anch  facts  held  not  devoid  of  equity,  but 
siifKdent  to  sustain  an  injunction,— ^uthem 
By.  Oo.  T.  Birmingham,  &  &  N.  O.  By.  Co. 
(Ala.)  191:  Birmingham.  S.  &  N.  O.  By.  Co.  t. 
Bouthem  By  Co.,  Id. 

Where  a  railroad  compaay  enters  on  land  of 
another  without  the  owner's  consent,  the  meas- 
ure of  comj;>ensation  is  the  value  of  the  land 
and  the  injury  to  contiguous  lands,  with  in- 
terest.—Southern  Hy.  Oo.  T.  Cowan  (Ala.)  985. 

On  bill  to  recover  compensation  from  railroad 
company  for  use  of  complainant's  land  as  a 
right  of  way,  finding  of  register  as  to  amount 
of  land  taken  held  sustained  by  the  evidoics. 
— 8ont&eni  By.  Go.  t.  Cowan  (Ala.)  985. 

EMPLOYES. 

See  **Mast»  and  BerTant" 

ENTRY. 

Be-entry  by  landlord,  see  "Landlord  and  TeI^■ 
ant,"  S  ^ 

ENTRY,  WRIT  OF. 

See  "Ejectment";  "Beal  Actions." 

EQUITY, 

Equitable  estoppel,  see  "Estop^l.**  |  2. 

Particular  subjects  of  equitable  jurisdiction  and 
equitable  remedies,  see  "Fraudulent  Gonvey- 
ances":  "Injunction";  "Interpleader";  "Par- 
tition.*'  I  1;  "Quieting  Tltie'':  "BecdTera"; 
"Specific  Pwformance";  "Trusts." 

Belief  against  judgment,  see  "Judgment,"  {  S. 

Bemedy  at  law  as  ground  for  striulng  out  eq> 
uitable  plea,  see  "Pleading,"  {  7. 

Beriew  hj  writ  of  error,  see  "Appeal  and  Hr- 
ror."  I  1. 

i  1.   Jnrisdiotl*«.  primoiplea,  jwd  mm^ 
Ims. 

A  bill  in  equity  will  not  Ue  for  the  divestiture 
of  the  legal  title  to  lands  and  the  recovery  of 
damages  for  use  and  occupation,  as  complainant 
has  an  adequate  remedy  at  law. — Jordan  T. 
Phillips  &  Crew  Oo.  (Ala.)  831. 

A  bill  to  annol  resolution  of  directors  of  cor- 
poration, and  to  cancel  deeds  conveying  corpo- 
rate lands,  held  not  subject  of  demurrer  on  the 
ground  that  complainant  seeks  to  repudiate  ac- 
tion of  directors  while  corporation  retains  bea- 
efits  derired  therefrom.- Mobile  Land  Imp.  Oo. 
T.  Gass  (Ala.)  920. 

Bill  by  stockholder  to  annul  resolution  of  cor- 
poration and  to  cancel  deeds  held  not  subject 
to  demurrer,  as  showing  an  executed  contract 
—Mobile  Land  Imp.  Go.  v.  Gass  (Ala.)  920. 

Compliance  with  Act  June  2,  1893,  §  1,  relat- 
ing to  connections  between  railway  lines,  may 
be  enforced  in  equity.— Atiantic.  8.  B.  &  U.  By. 
Go.     State  (Fla.)  318. 

That  the  equitable  feature  of  a  suit  to  fore- 
close a  mortgage  is  not  available  because  of  a 
defense  interposed  thereto  does  not  preclude  the 
conrt  from  allowing  a  recovery  on  toe  mortnge 
debt,  based  on  a  legal  right— Atkinson  t.  Fel- 
der  (Miss.)  787. 

Bill  to  recover  penalties  for  taking  higher 
rates  than  those  fixed  by  railroad  commiuion 
cannot  be  maintained  In  cb.mcery. — Mississippi 
Baitroad  Commission  t.  Gnlt  &  8..  L  B.  Go. 
(Miss.)  789. 
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I  2.    ParClM  mmA  pr*o*n. 

To  a  bill  to  annal  a  resolution  adopteu  hy  di- 
rectors of  a  corporation  and  for  eaneellatlffli  of 
deeds,  vendees  of  the  defendant  are  necessary 
parties  to  the  bill.— Mobile  Land  Imp.  Oo.  r. 
Gass  (Ala.)  0'2O. 

S  3.  ETldenoa. 

Where  an  answer  in  equity  is  sworn  to  by 
one  having  no  knowledge  of  the  farts  therein 
alleged.  It  is  not  within  the  rule  that  one  wit- 
ness Is  not  sufficient  to  orertum  a  sworn  an- 
swer.—Purris  T.  Woodward  (Uiss.)  917. 

TTiat  palfulfttions  show  that  a  certain  credit 
on  a  note  nsiirioiis  on  its  face  was  in  excens 
of  the  usury  charged  hetd  a  snfflcient  corrob- 
oration of  a  single  witness,  who  testifies  that 
it  was  a  cash  payment,  as  against  a  sworn  an- 
swer alleging  that  it  was  a  pnrgatory  credit.— 
Purvie  T.  Woodward  (Miss.)  917. 

I  4.    Taklac  and  flUnc  proofs. 

Under  chancery  practice  rule  No.  76,  it  ts  ei^ 
ror  to  allow  credit  to  defendant  on  foreclof^ure 
ot  a  mortgage,  where  his  evidence,  on  which 
alone  it  was  proper,  was  not  offered  or  noted 
by  the  register  as  the  rule  requirea. — Tatnm  v. 
Yahn  (Ala.)  201;  Yahn  v.  Tatnm,  Id. 

i  5.    Dismissal  before  heariaf 

Where  equity  of  cross  bill  depends  on  orig- 
inal bill,  its  dismissal  carries  the  cross  bill.— 
McOlathery  v,  Richardson  (Ala.)  665. 

{  6.   Daora**  and  tmtmnmmamt  tlMreaf. 

Final  decree  held  not  emineoos  because  of 
failure  to  perfect  service  of  amended  bill  as 
to  one  defendant,  where  it  was  not  shown  that 
he  answered  the  bill  or  that  any  decree  pro  con- 
fesso  was  entered  against  him.  —  Southern 
Home  Building  &  Loan  Aaa*ii  t.  Riddle  (Ala.) 
667. 

f  7.   BiU  of  review. 

To  sustain  a  bill  of  review  for  newly-discov- 
ered evidence,  diligence  must  be  shown;  also, 
that  it  would  entitle  complniuant  to  a  more 
beneficial  decree  than  the  one  rendered. — ^All- 
good  V.  Bank  of  Piedmont  (Ala.)  855. 

Averments  of  bill  of  review  held  insufficient 
to  diow  that  complainant  would  be  entitled  by 
iilleged  newly-discovercd  evidence  to  a  decree 
beneficiftUy  different  from  that  rendered. — ^All- 
good  V.  Bank  of  Piedmont  (Ala.)  855. 

A  bill  of  review  can  be  maintained  only  by 

{tartles  Interested  in  the  decree  and  Injpred 
>y  the  errors  complalaed  of,— AJlgood  vTBauk 
of  Piedmont  (Ala.)  855. 

A  proper  prayer  in  a  bill  of  review  for  newly- 
discovered  evidence  is  that  the  decree  in  the 
original  bill  be  reversed,  nnd  complainant  be 
nllowed  to  retry  the  case  on  the  record  and 
uewly-discovered  evidence.— Allgood  T*  Bank 
of  Piedmont  (Ala.)  855. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPE. 

Under  Rev.  St.  I  2356,  prorlding  for  the  pun- 
ishment of  any  person  other  than  certain  rela- 
tions, who,  after  commission  of  felony,  assist 
the  principal,  the  particular  intent  of  accused 
that  the  felon  shall  escape  must  be  proved. — 
Ilearn  v.  Sute  (Fla.)  433. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  i  2. 

Of  drains,  fee  "I>rain8."  §  1, 

Of  railroads,  set*  "Street  Uiiiii-oads,"  {  !• 

Of  trusts,  wee  "TruslH,"  S  4. 

Of  win,  see  "Wills,"  |  2. 


ESTATES. 

Created  by  deed,  see  "Deeds,"  S  2. 

  by  will,  see  "Wills."  i  3. 

Decedents'  estates,  see  ''Descent  and  Distribu- 
tion"; "Execntors  and  Admimstratora.** 

Estates  for  years,  see  "Landlord  and  Tenant,** 

Particular  estates,  see  "Dower":  "Bemaia- 
ders." 

Trusts,  see  "Trusts,"  |  2. 

ESTOPPEL. 

By  judgment,  see  "JudgmeoL"  i  B* 

By  pleading,  see  "Pleading,"  {  2. 

Of  bank  officer  to  set  up  claims  a^inst  in- 
soheut  bank,  see  "Banks  and  Banking,"  I  L 

Of  lessee  by  terms  of  lease,  see  "Landlord  and 
Tenant,"  §  1. 

Of  state  to  recover  rental  for  pablic  lands,  see 
"Public  I^nds."  |  2. 

To  deny  liability  aa  stockholder,  see  "Corpora- 
tions,^' {  2. 

  on  bond  for  prevention  or  discharge  of 

mechanics'  liens,  see  "Mechanics'  hi&a?'  t  2. 

To  deny  ownership  ot  premises  demiaed,  see 
"Landlord  and  Tenant.*'  |  6. 

I  1.    Br  dead. 

Statement  bjr  husband  on  banknipter  sdied- 
nle  that  he  claims  $125  of  furniture  aa  exempt 
does  not  estop  his  heirs  from  claimine  that  the 
furniture  in  the  family  reddence  belonged  lo 
the  communitT,  aa  between  hioiself  and  his 
wife.— Successioa.  of  Lanphler  (La.)  122. 

I  2.    Eq.ultaUa  estoppel. 

Mortgagee  held  estopped,  under  agreeniMit 
with  intending  purchaser  of  s  portion  of  the 
mortgaged  property,  from  asserting  any  rigL: 
under  the  mortgage  or  enforcing  the  same  o& 
the  land  so  purchased.— Fields  t.  KUUon  (Als.t 
797. 

Where  a  person  has  done  or  said  somethiniE 
with  intent  to  influence  the  dealings  of  anoth- 
er, and  that  other  has  acted  thereon,  the  frvT* 
mer  is  estopped  to  change  to  the  injury  of  tbe 
latter,— Curl  v.  Ruaton  State  Bank  (La.)  234. 

Estoppel  cannot  be  invoked  to  impair  the 
force  of  the  prohibitory  law. — Succession  o! 
Jacobs  (La.)  241. 

.  Error  regarding  a  matter  of  fact  kWd  no 
ground  for  estoppel.— Scales  v.  Soules  (I^.l  342. 

Where  estoppel  is  claimed  iu  an  action  tn 

recover  property  because  of  receipt  of  pr> 
ceeds  of  salQ  thereof,  it  must  be  shown  that 
such  proceeds  were  received  knowingly. — Lan- 
dry V.  Landry  (l4i.)  900. 

Surviviag  widower,  in  effecting  a  partitifa 
of  community  property  by  authentic  act,  can- 
not thereafter  in  supplemental  petition  denj 
admission  that  other  contracting  part?-  Is  ma. 
and  sole  heir  of  his  deceased  wife. — ^Wataon  t. 
Siiccesaion  Of  Barber  (La.)  949. 

EVICTION. 

Of  tenant,  see  "Landlord  and  Tenant,**  $  3. 

EVIDENCE. 

See  "Depositions":  "Witnessea." 

Applicability  of  instmctions  to  evidence,  see 

"Trial,"  I  4. 
As  to  particular  facta  or  isanes,  see  "I^ath": 

"Deeds,"  1  3;  "EasementB,**  |  1;  "V^aadulest 

Conveyances,"  S  2;  "PartnM«hip,'*  %  1. 
  authority  of  agent,  see  "Printdpal  ao^ 

Agent,"  5  2. 

  revocation  of  will,  see  "Willa,"  |  l. 

Defectively  acknowledged  instrument  aa  evr 

dence,  see  "AcknowIeugmenL^  L. 
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In  action*  by  or  asainst  particnlar  dasaeB  of 
pai-tiei,  tee  "CarS^B,"  ||  2,  8:  "B«c«^" 
Admliilatrators,"  {  8;  "BallToads.**  H  4, 

la  criminal  proBecutions,  see  "Arson";  "Big- 
amy"; "Criminal  Law,"  §  8;  "Homicide,"  f 
6;  "Larceny,"  i  2;  "Rape,"  8  1. 

—  proflecutions  for  Tiolation  of  liqaor  laws, 
see  "IntoxicatinK  Liquors,"  S  3. 


"Injnnction,"  1  3; 
Tartition,"  |  1; 


Libel  and 
"Trespass," 


trv 

ment,"  S  3; 
Slander,'^*  fi  2; 
8  2. 

  action  against  Irrigation  company  for  fail- 
ure to  supply  eufladeiit  water,  see  Waters 
and  Water  Courses,"  5  2. 

- — -  action  for  assault  and  battery,  see  "As- 
RBult  and  Battery,"  I  1. 

 action  for  breadi  of  ramtract  of  Mue,  see 

"Sales."  i  8. 

 action  for  breach  of  coTenant,  see  "Core- 

 action  for  causing  death,  see  "Death,"  I  2. 

— -  action  for  collection  of  taxes,  see  "Tax- 
ation," {  4. 

  action  for  personal  injuries,  see  "High- 
ways," i  2. 

action  on  contract,  see  "C<nitracts,"  M  3> 

—  action  on  contract  of  sale,  see  "Sales,"  H 
6,  7. 

  action  on  lost  Instrument,  see  "Loet  In- 
struments," S  1. 

  action  on  notes,  see  "Bills  and  Notes,"  S8 

2.  4. 

 action  on  policies,  see  "Insurance,"  $8  2,  3. 

— •  action  to  recover  penalty  for  failure  to 

record  partial  payments  of  mortgage,  see 

"Mortgages,"  {  4. 
 condemnation  proceedings,  see  "Eminent 

Domain,"  }  3. 

 equity,  see  "Equity,"  8  8- 

 probate  proceedings,  see  "Wills,"  8  2. 

—  proceedings  to  enforce  yeador's  Hen,  see 
"Vendor  and  Purchaser,"  8  5. 

  suit  to  follow  proceeds  of  trust  fund,  see 

"Trusts,"  8  4. 

  suit  to  restrain  enforcement  of  judgment, 

see  "Judgment,"  8  3. 

Newly-dlscoTered  evidence  us  ground  for  bill  of 
renew  In  equity,  see  "Equity,"  8  7. 

Rec«>tion  at  trial,  see  "Criminal  Law,"  8  12; 
"Trial,"  8  1. 

Reriew  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error."  i  19. 

Tax  deeds  as  evidence,  see  "Taxation,"  8  7. 

i  1.  JvdlolKl  Boila«. 

Courts  take  jndidal  notice  of  surreys  of  pub- 
lic lands  and  of  location  of  lands  surveyed  un- 
der acts  of  congreHS.— Ledbetter  v.  Borland 
(Ala.)  579. 

The  court  will  take  iadicial  notice  that  the  en- 
tire county  of  Mobile  Ilea  west  of  the  Mobile 
river.— Bowling  v.  Mobile  &  M.  Ety.  Go.  (Ala.) 
584. 

I  S.  PresUkptifnM. 

The  failure  of  plaintiff  and  his  father  to  deny 
alleged  statement  of  plaintiff  held  to  raise  the 
presumption  of  its  truth.— Bunckley  v.  Jones 
(Miss.)  1000. 

Where  a  witness  testifies  that  the  deed  under 
which  plaintiff  claims  was  made  to  his  father, 
and  plaintiff  does  not  call  his  father  to  dispute 
such  testimony,  the  court  may  presume  that. 
If  called,  the  father's  testimony  would  be  ad- 
verse to  plaintiff.— Bunckley  v.  Jones  (Miss.) 
1000. 

I  8.    ReleTanoy.  materiality,  ud  eom- 
petenoT  In  KM^e'^ 

Where  plaintiff,  in  croRsini;  railroad  tracks 
on  her  bicycle,  escaped  apparent  danger  from 
a  passenger  train,  and  immediately  thereafter 
was  injured  by  a  switch  engine  on  another 
track,  evidence  of  the  movements  of  the  paa- 


senger  train  was  admissible  as  r«  geste.— I<oa- 

isviUe  &  N.  B,  Co.  v.  Stewart  (Ala.)  562. 

Testimony  in  action  for  injuries  to  employfi 
as  to  tests  made  two  years  thereafter  under 
circumstances  similar  to  those  causing  the  ac- 
cident held  inadmissible.— Decatur  Car-Wheel 
&  Mfg.  Oo.  V.  Mehaffey  (Ala.)  640. 

Where  the  evidence  is  conflicting  aa  to  a  ma- 
terial fact,  testimony  not  relevant  to  any  is- 
sue, but  which  Is  corroborative  of  other  testi- 
mony on  a  disputed  point,  Is  admissible.— Cook 
V.  Malone  (Ala,)  053. 

In  an  action  against  a  railroad  for  damages 
caused  by  fire  from  a  locomotive,  the  report  of 
an  engineer  in  charge  held  not,  prima  facie,  ad- 
missible in  evidence;  and  that  it  may  hare 
been  used  to  contradict  the  engineer  does  not 
bring  it  within  Code,  8  1S59,  requiring  the  pro* 
ductiOD  of  writings  pertinent  to  the  issue. — 
Atobama  Q.  S.  B.  Co.  v.  Taylor  (Ala.)  673. 

Besnit  of  experiments  made  In  absence  of 

parties,  if  received,  should  show  the  facts  and 
conditions  Identical  with  those  of  the  case  be- 
fore the  court.— Seibert  v.  McManus  (La.)  108. 

Evidence  that  the  agent  of  a  railroad  com- 
pany swore  at  plaintiff  and  threatened  to  shoot 
her  if  she  re-entered  a  waiting  room  held  admis- 
Rible  as  part  of  the  res  gestae  in  an  action  by 
the  plaintiff,  who  was  a  passenger,  agalnat  the 
company  for  the  agent's  mbconduct— Ward  v. 
Yaaoo  &  U.  V.  rTOo.  (Miss.)  829. 

8  4.    Beat  and  secondary  evldenee. 

The  action  of  stockholders  of  a  street  rail- 
road in  changing  the  location  of  its  right  of 
way  may  be  shown  by  parol  evidence,  where 
no  minuteR  have  been  kept  Of  their  proceedings. 
—Birmingham  Ry!  &  Electric  Co.  v.  Birming- 
ham Traction  Co.  (Ala.)  187. 

Where,  In  an  action  against  a  carrier  for 
failnre  to  deliver  goods.  It  was  proved  that 
special  rates  of  transportation  had  been  given 
as  the  consideration  for  an  exemption  from 
liability,  it  was  error  to  allow  a  witness  to  tes- 
tify that  the  rates  given  were  approved  by  the 
interstate  commerce  commission. — Moutdu  r. 
Louisville  &H.R.  Co.  (Ala.)  002. 

In  action  to  recover  damages  by  fire,  plain- 
tiff can  prove  ownership  of  property  destroyed 
by  parol.— Alabama  G.  S.  B.  Co.  t.  Johnston 


07  p 

(Ala.)  771. 

8  8.  AdmlssloBS. 

Where  plaintiff  seeks  to  recover  for  goods 
sold,  a  letter  written  by  his  agent,  when  it  is 
not  shown  that  defendiiot  ever  saw  it  or  knew 
that  it  was  written,  held  inadmissible.— Leh- 
man V.  Shiver  (Ala.)  608. 

In  action  to  recover  for  deceit  In  exchange  of 
a  horse,  evidence  of  a  proposition  of  settiement 
held  admissible  as  bearing  on  the  queetiou  of 
agency.— Watson  v.  Reed  (Ala.)  837. 

Declaration  disclaiming  possession  or  right  to 
possession  to  lots  sued  for  in  ejectment,  by 
one  alleged  in  complaint  to  hold  It  as  agent 
of  plaintiff,  held  admissible.- Pearson  v.  Adams 
(Ala.)  977. 

Testimony  explaining  declarations  disclaim- 
ing right  to  land  sued  for  in  ejectment  held 
inndmissible.— Pearson  v.  Adams  (Ala.)  977. 

Vendor  ot  realty,  after  conveyance  of  title, 
cannot  oftect  rights  of  purchaser  by  declarations 
derogatory  to  the  title  not  in  the  presence  of 
purchaser.- Burg  v.  Rivera  (La.)  48S. 

8  6.  Hearsay. 

In  suit  on  bond  by  representatives  of  testa- 
tor, who  had  lost  the  same,  evidence  that  tes- 
tator had  procured  bis  attorney  to  insert  an 
advertisement  in  a  newspaper,  and  to  allow 
reading  of  the  notice,  Aela  error;  such  evi- 
dence being  hearsay.- Mobile  County  t.  Sands 
(Ala.)  26. 
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f  7.    I>«««nemtu7-  eridaee. 

Order  for  pradnctioD  of  books  should  describe 
such  88  are  wanted,  and,  where  the  order  di- 
rected prodtirtlon  of  "all  the  books,"  timely  ob- 
jection, should  be  made  before  the  trial  court.— 
State  ex  rel.  Franklin  ft  A.  B.  Co.  t.  Allen 
(Lft.)  114. 

Where  books  of  a  corporation,  a  party  to 
pending  litipation,  are  in  the  parish  where  suit 
18  penmng  and  in  the  cnstod;  of  their  officials, 
process  to  hare  them  produced  In  conrt  will  lie, 
tfaongh  the  legal  domicile  of  the  corporation  is 
elfiewhere.— State  ex  rel.  Franklin  &  A.  H.  Oo. 
T.  AUen  (La.)  114. 

Where  party  cmnplalning  of  order  for  pro- 
dnetion  of  "all  the  books"  raises  no  objection 
in  the  trial  court,  but  produces  the  books,  and 
objects  only  when  they  are  under  eiamina- 
tlon,  the  aid  of  the  supreme  court  tbroogh  its 
remedial  writs  will  not  be  smnted  to  set  aside 
the  order  of  production.— State  ex  rel.  Frank- 
lin ft  A.  K.  Co.  T.  Allen  (La.)  114. 

I  8.    Favol  or  eztxiasia  vrldeaee  «X«et« 

In  an  action  for  a  balance  due  nnder  a  con- 
tract for  the  grading  of  a  railroad  bed,  set- 
tlement between  defendants  and  the  railroad 
companr  held  properly  excluded.— Andrews  t. 
Tucker  (Ala.)  34. 

In  an  action  against  a  carrier  for  fallnre  to 

deliver  goods,  where  the  bill  of  lading  contain- 
ed the  words  "K.  P.  &  Released,"  held  proper 
to  allow  a  witness  to  explain  these  terms. — 
Mootot)  V.  Louiiville  ft  N.  R.  Co.  (Ala.)  602. 

Where  plaintiff  sued  on  a  contract  for  re- 
pairing a  bnilding,  and  the  contract  did  not 
specify  the  character  and  amount  of  material 
to  be  furnished,  nor  show  by  what  time  the 
work  was  to  bo  completed,  it  was  competent  to 
prove  snch  facts  by  parol  eridence,  in  so  far  as 
they  did  not  contraolct  the  terms  of  IJie  con- 
tract—Whatley  T.  Reese  (Ala.)  606. 

Evidence  in  ejectment,  making  certain  the 
deaciltrtion  of  lands  in  a  deed,  had  admissible; 
— Pearson  r.  Adams  (Ala.)  977. 

General  indorsement  on  note,  except  against 
bona  fide  holder,  may  be  explained  by  paroL — 
Ragsdale  v.  Ragsdale  (La.)  90G. 

A  written  contract  cannot  be  varied  by  a 
previous  or  contemporaneous  oral  agreement 
as  to  its  scope  and  binding  force.--Ghicaeo 
Bldg.  &  Mfg.  Co.  V.  Higginbotham  (Miss.)  TO. 

I  9.    OplnloB  erldSBoe. 

A  witness  having  testified  that  defendants 
did  not  bring  the  grade  of  a  railroad  up  to  the 

engineer's  stakes,  as  specified  in  the  contract, 
ftem  proper  to  exclude  his  testimony  as  to  the 
value  of  the  work  required  to  bring  it  to  those 
Stakes:  it  not  appeanng  that  he  had  examined 
the  grade  or  knew  the  cost  or  value  of  snch 
work.— Andrews  v.  Tucker  (Ala.)  34. 

It  was  not  error  to  permit  a  witness,  who 

apparently  testified  from  her  own  knowledge, 
to  state  tiiat  plaintiff  was  confined  to  her  bed 
for  three  weeks  after  being  injured,  and  that 
plaintiff  had  never  recovered  from  her  inju- 
ries.— Louisville  ft  N.  R.  Co.  t.  Stewart  (Ala.) 
5fi2. 

A  question  to  a  witness  who  was  in  plaintiff's 
company  at  the  time  of  the  accident.  ArM  not  to 
ask  for  a  conclnsion.— Louisville  &  N.  R.  Go.  v. 
Stewart  (Ala.)  562. 

It  was  not  error  to  allow  a  nonexpert  witness 
to  testify  from  obberration  as  to  the  rate  a 
train  was  moving  when  plaintiff  was  injured 
thereby.— Lonisville  ft  N.  R.  Co.  v.  Stewart 
(Ala.)  562. 

Where  a  physician  had  tef<tiS(>d  to  the  nature 
of  plaintiff's  injurieii,  it  was  [termissible  for  him 
to  state  what  were  the  pi'obable  consequences 


of  such  injuries.— LoafsvUto  ft  N.  R.  Oa^ 

Stewart  (Ala.)  562. 

It  is  not  a  valid  objection  to  a  pfaysidam's 
opinion  as  to  the  effect  of  injuries  that  it  »- 
sames  the  form  of  a  condndon. — ^LovlaTille  ft 
N.  R.  Go.  T.  Stewart  (Ala.)  662. 

Evidence  of  experts  as  to  matters  witUa 
common  knowledge  of  jurr  held  inadmissible. 
-Decatur  C^u^Wbeel  ft  lUg.  Oo.  t.  IMuMef 
(Ala.)  64& 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  S  9. 

Of  Fttnesses  In  general,  ase  "WttneMes,"  |  2. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  §  7. 
  ol  criminal  proeeeutioos,   see  "Criminal 

Law,"  8  24. 

I  1.    Settlemeav.  stcnlaK,  and  fliimc. 

Under  Code,  S  616,  a  bill  of  exceptions  idi 
void  as  improperly  signed  after  term. — Alabama 
M.  Ry.  Co.  V.  Brown  (Ala.)  548. 

It  is  no  objection  to  a  bill  of  exceptions  that 
it  was  signed  after  appeal  btmd  ma  filed  mat 
approred.- Louisville  ft  N.  B.  Oo.  T.  Murphne 
(Ala.)  592. 

Under  Code,  H  79,  737,  a  bill  of  exceptions  to 
an  order  of  a  board  of  supervisors  signed  hj 
two  disinterested  attorneys,  and  not  by  presi- 
dent of  board,  was  properly  stricken  out  in  the 
circuit  court.— Roach  v.  Tallahatchie  County 
(Miss.)  93. 

EXCESSIVE  DAMAGES. 

See  "Carcien,"  f  2;  "Damagei,"  |  2. 

EXCISE. 

Regulation  of  traffic  In  intoxicating  liquora,  ae« 
**Intozieating  TJquors." 

EXECUTION. 

See  "Attachment";  "Garnishment.*' 
nifficacy  of  execution  sale  to  defeat  dower  d^t, 
see  "Dower,"  {  1. 

S  1.    Property  avbieet  to  exeentliui. 

Where  vendor  of  realty  buys  in  good  faith 
and  sells  to  snother,  a  judgment  creditor  of 
original  owner  cannot  make  a  direct  seixure  un- 
der writ  of  fl«rl  teciaa  on  the  ground  that  the 
two  sales  are  simulations. — Burg  v.  Rivets  (La.) 
482. 

i  Z.  Sale. 

Kvidence  in  action  to  set  aside  a  sheriffs  sale 
on  the  ground  of  simulation  hdd  insufficient  to 
sustain  the  action.— I^wry  v.  West  Monroe 
Lumber  Oo.  (La.)  485. 

EXECUTORS  AND  ADMINISTRATORS. 

Testimony  as  to  transactions  with  decedents, 
see  "^'ituesses,**  8  1. 

S  1.    Appoiatmentt    qvallfloatloa.  ud 

tonnre. 

Under  Const,  art.  6,  |  9,  and  Code,  I  62.  the 
probate  court  is  not  limited  in  its  iunsdiction 
to  grant  of  letters  of  special  administration.- 
Breeding  v.  Breeding  (AJa.)  &20. 

That  the  petition  for  appointment  of  a  spe- 
cial administrator  did  not  show  sufflcient 
grounds  therefor  did  not  affect  the  validity  of 
the  appointment.— Breeding  v.  Breeding  (Ala.) 
620. 
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I  7.    For«lKn  Mid  ueillaiT  admlslatM- 
tion. 

Jndgmeat  against  pereonal  representatlTe  of 
decedent  in  another  state  Md  not  eTidence  of 
debt  in  a  sabseqnent  suit  by  the  same  plaintiff 
against  jrarsonal  repreeeutauTe  of  decedent  ap- 
pAinted  in  thii  state.— Johnaon  r.  McKlnnoD 
(Ala.)  896. 

8  8.    Llabllitiei      on  adminiatratlon 
bonds. 

A  person  to  whom  distributees  of  an  estate 
hare  assigned  their  claims  against  the  admln- 
istrattv  can  sue  on  the  administrator's  bonds 
to  recover  the  aame,  nnder  Code,  6  14.W^acob8 
T.  Borart  (Ala.)  646. 

Letter  remitting  eertnin  amounts  to  distribu- 
tees of  an  estate,  addressed  to  the  distribu- 
tees, and  the  receipt  giren  by  them  to  the  writ- 
er of  ft  letter,  Md  admis^Ue  in  efidenn^ 
Jacoba  t.  Bogart  (Aia.)  645. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  {  2. 

EXHIBrTS. 

Annexed  to  pleading,  see  "Pleading,"  |  & 

EXPERIMENTS. 

Admiaslbilfty  of  erldence  of  ffiQteriments,  see 
"Evidence,"  1  & 

EXPERT  TESTIMONY. 

Ta  dril  actions,  aee  "Evidence."  §  0. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  a 

EXPROPRIATION. 

See  "Eminent  Domain." 

EXTORTION. 

See  "Threats.** 


Petitiqa  to  have  letters  of  special  adminis- 
tration revoked  Jkld  a  collateral  attack.— Breed- 
ing V.  Breeding  (Ala.)  620. 

Where  surety  on  administrator's  bond  1b  not 
insolvent,  bat  simply  insufficient,  a  new  bond 
sboald  be  given,  witnont  releasing  sncb  surety. 
— Snecesakm  of  Weeks  (La.)  21d;  OolUas  t. 
Hall,  Id. 

Right  of  creditor  of  succession  to  require 
proper  security  from  admintstrtttor  is  not  tent- 
ed by  amount  of  claim.— Succession  of  Weelts 
(La.)  21«;  Ck)Ilins  t.  Hall,  Id. 

Amount  of  bond  to  be  furnished  by  admiois- 
trator  is  measured  by  the  value  of  the  proper- 
ty of  the  succession.— Snccession  of  Weeks 
(La.)  219;  Collins  v.  Hall,  Id. 

Amount  of  administrator'ti  bond  cannot  1>e 
reduced  by  showing  at  a  particular  date  assets 
reduced  by  payment  of  debts  or  shriukage  in 
value  of  property.— Succession  of  Weeks  (La.) 
219;  Collhis  T.  Hall.  Id. 

Administrator,  having  omitted  certain  prop- 
erty from  the  inventory,  can  be  made  to  fup- 
nislL  additional  bond  for  one-fourth  above 
the  estimated  value  of  the  property  omitted. — 
Succession  of  Weeks  (La.)  219;  Ck>llin8  v. 
Hall,  Id. 

i  2.    Colleotftom  ud  vanaconiamt  of 

tnte. 

Where  an  admiuistrator  makes  an  unauthor* 
ized  loan  of  money  of  the  estate,  and  aji  admin- 
istrator de  bonis  non  seeks  to  hold  Uie  borrow- 
er, he  thereby  adopts  the  contract. — Wilson  v. 
Stevens  fAla.)  678. 

Lease  by  administrator  of  land  of  estate  to 
pay  debtB,  with  knowledge  of  heirs,  without 
dissent,  held  Talid.— Ashley  t.  Toung  (Mids.) 
S22. 

i  3.   AlWwaMoa  to  svttI-vIbc  wife,  liiis- 
t^nd  filiHdTeii 

The  contention  that  defendant  in  ejectment 
was  not  entitled  to  claim  possession  of  land 
under  her  right  of  qnarantine,  because  she  had 
neglected  to  apply  for  the  assignment  of  her 
dower.  Mid  not  •iiBtaiiiable^~-OallahaiL  t.  Netoon 
(Ala.)  S5&. 

*  Where  defendant  in  ejectment  claimed  land 
under  her  right  of  cjuRrautlne,  the  fact  that  the 
record  did  not  show  that  her  dower  had  not 
been  assigned  held  to  constitute  no  ground  for 
reversing  a  judgment  in  htr  favor.— -Gallahan 
V.  Nelson  (AJa.)  565. 

Under  Code,  t  1615,  defendant,  who  had 
occnpled  the  land  in  controversy  since  1874  as 
a  homestead,  held  entitled  to  remain  in  posses- 
sion of  it  after  the  death  of  her  hasband  un- 
der her  riftht  of  quarantine,  as  against  a  pur- 
chaser of  it  at  an  execution  sale  for  the  hus- 
band's debts.— Callahan  v.  Nelson  (Ala.)  555. 

A  beriuest  to  a  wife  in  lieu  of  all  exemp- 
tions held  to  prevent  an  allowance  for  a  years 
Nupport  and  wearing  apparel.— McGau^ey  v. 
Badea  (Miss.)  SlU. 

I  4.   Allowance  and  payment  of  olalms. 

An  administrator  cannot  be  made  to  account 
for  taxes  not  due  by  the  succession.— Penrose  T. 
Successioo  of  Gragard  (La.)  494. 

I  6.    Bales  and  eoBTernnoea  nndav  ordev 

of  oonrt. 

Whore  a  homestead  does  not  exceed  the  limit 
allowed  as  exempt,  a  purchaser  of  such  home- 
Ertcad  from  the  widow,  she  being  cbildlexs,  is  a 
party  interested,  within  ("ode,  1  158,  allowing 
him  to  contest  an  application  for  sale  of  dece- 
dent's land  to  par  debts. — Newell  t.  Johns 
(Ala.)  009. 

I  6.    Aoeonmtlnc  and  setHaaMBt. 

As  between  administrator  and  heirs,  the  lat- 
ter are  «ititled  to  notice  of  filing  of  admlniS' 
trator's  account.— Landry  v.  Landry  (La.)  90(K 


FALSE  IMPRISONMENT. 

See  "Bfalldous  Proaecotloii." 

FALSE  SWEARING. 

See  "Peijary." 

FEES. 

Of  registers  of  deeds,  see  "Begisters  of  Deeds.*** 

FELLOW  SERVANTS. 

See  **Master  and  Servant,"  g  2. 

FERRIES. 

g  I.   Establlahment  and  uaintenaaoe. 

Where  plaintiff  is  Ucensed  to  operate  a  ferry 
while  a  bridge  is  impassable,  his  right  to  en- 
join an  unlicensed  ferry  is  not  affected  bv  the 
fact  that  his  ferry  is  not  placed  prenscly  at 
the  broken  bridge.— McInnls  v.  Face  (Miss.) 
833. 

Where  defendants  without  license  operate  a 
ferry  across  a  stream,  their  ferry  being  near 
one  operated  by  plaintiff  under  license,  they 
should  be  enjoined  and  required  to  compensate 
plaintiff  for  uie  diverted  tolls,— Mclnnia  t.  Pace- 
Qliaa.)  836. 
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Where  evidence  shows  that  ferryboat  was 
landed  in  a  careful  manner,  passenger  thrown 
down  by  the  Btriking  of  the  ooat  at  the  land- 
ing Ada  not  entitled  to  damaBeB.— Aiken  r. 
Southern  P&c.  Cb.  (La.)  1. 

That  paHsenger  on  a  ferryboat  may  be  thrown 
down,  and  his  leg  brolccn,  by  the  striking  of 
the  boat  at  the  landing,  held  conflisteat  with 
HuppoBition  that  It  may  have  been  landed  in  a 
carefnl  manner.— Aiken  t.  SoQthem  Pnc.  Go. 
(La.)  1. 

FINAL  JUDGMENT. 

AppealabUit^,  see  "Appeal  and  Brror,*'  |  8^ 

FINDINGS. 

Beriew  on  appeal  or  writ  of  error,  aee  "A^Kal 
and  Errors  I  19. 

FIRES. 

See  "Arson.*' 

Cansed  br  operation  of  nilToad,  see  "Ball- 
roads,"  t  9. 

FOLLOWING  TRUST  PROPERTY, 

See  "Trusts."  I  4. 

FOOD. 

Municipal  regulations  an  to  sale  (rf  ftood,  see 
"Municipal  Corporations."  J  7. 

FORCED  HEIRS. 

See  "Descent  and  Distribntion,"  |  1. 

FORCIBLE  DEFILEMENT. 

See  "Bape." 

FORCIBLE  ENTRY  AND  DETAINER. 

I  1.  CMl  lUbUitr. 

Where,  in  an  action  of  forcible  entry  and  de- 
tainer, a  mortgage  established  a  superior  title 
in  defendant,  it  was  error  to  exclude  It  as  eTi- 
dence. — Feam  T.  Belrne  (Ala.)  6r>8. 

In  an  action  of  forcible  entry  and  detainer, 
other  judicial  proceedings  were  properly  ad- 
mitted in  evidence  to  show  plnintiu's  prior  pos- 
session, defendant's  knowledge  and  recognition 
thereof,  and  that  entry  was  not  in  good  fnith. 
—Feam  t.  Beime  (Ala.)  558. 

Where  an  action  of  forcible  entry  and  de- 
tainer was  removed  to  the  circuit  court,  and 
tried  and  determined  on  the  strength  of  the  ti- 
tle of  the  parties,  it  will  be  so  treated  on  ap- 
peal.—Feam  V.  Beime  (Ale.)  658. 

FORECLOSURE. 

Of  mortgage,  see  "Chattel  Mortgages,'*  |  2; 
"Mortgages,"  |  5. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  Administrators,"  |  7. 

FOREIGN  CORPORATIONS. 

See  "Building  and  Loan  Associations." 

FORFEITURES. 

Of  bail,  see  "Bail,"  S  1. 
Of  fraocbise,  see  "Corporations,"  {  7. 
Of  insnrance,  see  "Insurance,"  ( 


FORMER  ADJUDICATION. 

See  "Jndgmept,"  i  S. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  f  i. 

FORMS  OF  ACTION. 

See  "Assumpsit,  Action  of';  *1>etinue**;  "^jcc- 
ment";  "TroTer  and  Conversion." 

FRANCHISES. 

See  "Ferries,"  {  1. 
Forfeiture,  see  "Corporations,"  |  7. 
Errant  by  municipality,  see  "Jif  anidpal  Coipon- 
tions,'*^  S 

FRAUD. 

See  "Fraudulent  Conveyances-** 
la  procuring  subscriptions  to  corporate  Aii 
see  "Corporations,"  {  2. 

i  1.  AoUons. 

In  action  for  deceit,  where  there  wa?  jt.- 
dence  to  establish  It.  general  affirmatiTe  chirt' 
held  properly  denied. — ^^'atson  t.  Beed  (AIli 
837. 

In  action  to  recover  for  deceit,  where  v^.- 
dence  for  plaintiff  tended  to  show  contract  pin- 
ly  verbal  and  partly  written,  a  charge  bi---^ 
on  the  theory  tnat  the  written  agreemMit  iv;- 
tained  the  whole  contract  properly  reteel 
—Watson  T.  Beed  (Ala.)  837. 

Instruction  in  action  tor  decrit,  taking  do 
count  of  alleged  agency  of  plaintifrs  hu«bj;! 
in  conducting  the  nwotiatloiu  In  cmtnuf-; 
hcM  properly  refused.— Watson  t.  Beed  (Ali 
837. 

FRAUDS,  STATUTE  OF. 

I  1.   BmI  propertr.  ud  Mtetaa  and 
terests  thereim. 

Where  purchase  money  is  paid  under  pi:( 
contract  of  sale,  and  purchaser  is  pot  is  r-." 
session,  the  sale  is  taken  out  of  the  stxtDti' 
frauds. — McKInuon  v.  llixon  (Ala.)  690. 

Bale  of  land  held  void  under  the  statgle 
frauds,  so  that  the  purchaser  waa  not  cA-t- 
ped  from  denying  title  to  one  claiming  dd'.-' 
invalid  tax  deed.— McKinnon  t.  Mizoa  lAli 
j  090. 

I  A  contract  by  an  IrriRation  company  to 
I  duct  water  through  a  ditch  from  one  fun  ' 
another  field  not  to  impose  a  real  servitnd'^  *' 
the  farm  through  which  it  is  condactpd.  wt'  . 
cannot  be  established  by  parol  evidence.- N'-' 
Iberia  Rice-Milling  Co.  v.  Romero  (La.)  876. 

FRAUDULENT  CONVEYANCES. 

See  "Chattel  Mortgages,"  i  1. 

i  I.    Transfers  and  trmusaetloiu  Invalii 

Sale  of  homestead  cannot  be  impeached  ^7 
grantor's  ereditors^First  Nat.  Bank  T.  Bmn 

(Ala.)  552. 

Evidence  examined,  and  htM  to  show  a  m-'^' 
fication  of  the  contrnct  between  the  iMrtiee  i- 
set  forth  in  a  chattel  mortgage  reserriikt  ■ 
Hecret  benefit  to  the  debtor,  rendering  the  m 
cnfre  fraudulent  as  to  other  creditors  of 
debtor.— Rodeu  v.  Norton  (Ala.)  637. 

Under  Code  1SS6,  §S  1810,  1811.  an  unreiv- 
ed  deed  is  void  as  against  judgment  cmii'  '■ 
without  notice;  and  possesion  by  tenant  s~ 
is  in  poRseDslou  at  execution  of  the  deed, 
such  notio!.— Urima  v.  HaU  (Ala.) 
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Bvidence  held  not  to  show  that  a  Nation  en 
paiemeat  by  husband  to  wife  was  simulated. — 
Lehman  t.  Conlon  (La.)  879. 

I  2.    Bem«dlM  of  eredlton  mmA  pavebw- 

an. 

Converance  to  wife  of  debtor  by  a  third  per- 
son at  Instance  of  her  husband,  who  paid  the 

Earchese  money,  held  void  as  against  the  has- 
and'a  creditors.— Soathern  Home  BaUdins  & 
Loan  Ass'n  t.  Riddle  (Ala.)  667. 

Subsequent  creditor  of  corporation  cannot 
complain  of  transfer  of  coriwrate  property  not 
made  with  intent  to  defraud.— Wuaon  t.  Ste* 
Tens  (Ala.)  UTS. 

Where  incumbrance  on  property  given  to  wife 
in  satisfaction  of  paraphernal  rights  ecjuals  or 
exceedB  the  ralne  of  the  property,  nominal  Tal- 
nation  put  on  the  property  is  not  a  "rile"  price. 
— ColTin  T.  Johnston  (La.)  274^ 

A  creditor  may  sue  to  set  aside  a  mortgage 
which  is  a  hindrance  to  enforcement  of  his 
judgment:  defendant  having  no  other  prop- 
erty.—Dabeziea  V.  Barthe  (La.)  346. 

One  not  a  creditor  at  the  date  of  the  execa- 
tion  of  an  act  may  show  Its  simulation.— Da- 
bezies  t.  Barthe  (La.)  316. 

Petition  in  action  en  declaration  de  simnla- 
tion  conatmed,  and  held  not  to  require  plaintiff 
to  elect  whether  he  would  proceed  by  way  of 
revocatory  action  or  en  declaration  de  simula- 
tion.—Dabezies  V.  Barthe  (La.)  346. 

Petition  in  action  on  alleged  frandulent  mort- 
gage construed,  and  held,  that  it  attacked  the 
consideration  of  the  mortgage,  including  the 
asserted  considei  ation  of  an  old  mortgage  which 
formed  part  of  the  new  mortgage. — Dabezies  v. 
Barthe  (La.)  346. 

In  action  to  set  aside  a  mortgage  as  fraudu- 
lent, evidence  field  to  shift  the  burden  of  proof 
to  defendant— Daheiies  v.  Barthe  (La.)  346. 

GAME. 

An  indictment  charging  the  netting  of  live 
partridges  after  the  15th  day  of  October,  1900. 
A«Id  to  sufficiently  state  the  offense  condemned 
bg^Acts  1896-07,  p.  52.-Powers     State  (AJa.) 

GARNISHMENT. 

See  "Attachment." 

In  justices*  courts,  see  "Justices  of  the  Peace," 
S  2. 

I  1.    Persons  and  property  snbieot  to 
samlshment. 

The  hoard  of  commissioners  of  the  Yazoo  & 
Mississippi  Delta  cannot  be  required  to  answer 
as  ganuuiee,  i#  they  object,  since  they  are  a 
public  corporation,  organised  for  pubuc  pur- 
poses.— McBain  t.  Bodgers  (Miss.)  01. 

I  2.    Iilen  of  Bamlsbment  mmA  llalilUty 
of  ca>™ia^e. 

Garnishment  will  not  lie  against  a  creditor 
of  the  same  debtor  tor  the  profit  accruing  from 
stock  taken  in  satisfaction  of  its  debt,  pursu- 
ant to  an  agreement  made  before  the  garnish- 
ment, at  the  time  it  took  the  stock  as  collateral 
for  the  debt.  —  Steiner  v.  First  Nat  Bank 
(Ala.)  65. 

S  3>    Olalma  by  third  persona. 

On  trial  of  issue  between  gamlshlnc  creditor 
nnd  claimant  where  latter  asserts  transfer 

from  transferee  and  proves  first  transfer  was 
made  prior  to  garnisliment.  he  establishes  his 
claim. — Norwood  r.  Voorhees  (Ala.)  680. 

Issne  between  garnishing  creditor  and  claim- 
ant of  fund  is  whether  claimant  has  a  right 
■nperior  to  the  rights  of  the  credibw  under  the 
proces8.~Norwood  T.  Yoorbees  (Ala.)  680. 
S9  80.-60 


GIFTS. 

I  1.  OnwM  mortis. 

Where  the  evidence  shows  that  the  donor 
of  real  and  personal  property  intended  an  im- 
mediate gift  thereof,  the  fact  that  he  was  In 
extremis  will  not  make  it  a  ^ft  canaa  mortis, 
and  hence  void  as  to  the  land.— WUsod  t.  Jonr- 
dan  (Miss.)  823. 

GRAND  JURY. 

See  "Indictment  and  Informatioa." 
False 
see 

Under  Code,  8  (^023,  the  court,  where  the 
number  of  the  grand  jui?  is  reduced  to  less  than 
15,  may  order  the  sheriff  to  summou  from  clti- 
iena  twice  the  number  of  persons  necessary  to 
complete  the  grand  jury;  and  where  the  sher- 
iff summons  three  persons,  sufficient  to  com- 
plete such  grand  jury  to  the  required  number, 
'  it  is  properly  organized.— Sanders  v.  State  (Ala.) 
841. 


testimony  before  grand  Jury  as  perjury, 
"Petjuiy,"  I  1. 


Under  Rev.  St.  $  2810,  objection  to  com- 
petency of  grand  juror  after  verdict  on  trial 
of  indictment  found  comes  too  late.— Yates  T. 
State  ana.)  966. 

GRANTS. 

Of  monopolies,  see  "Monopolies,"  I  1. 
Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 

GUARDIAN  AND  WARD. 

See  "Insane  Persons,"  I  1. 

I  1.    Appointment,    qnalifloatlMi,  ud 
tenure  of  cnnrdian. 

Vacation  of  office  of  tutrix  by  remarriage  .does 
not  vacate  the  office  of  undertutor. — Succession 
of  Marinovich  (La.)  600;  Opposition  of  Jones, 
Id. 

Where  It  comes  to  the  knowledge  of  the  trial 
judge  that  appointment  of  a  tutor  to  minors  is 
necessary,  he  should  take  steps  to  that  end, 
whether  this  relief  was  specially  asked  for  or 
not.— Succession  of  Marinovich  (La.)  500 ;  Op- 
position of  Jones,  Id. 

An  undertutor  must  be  present  at  a  family 
meeting.— Succession  of  Marinovich  (La.)  500; 
Opposition  of  Jones,  Id. 

A  family  meeting  should  be  composed  of  re- 
lations of  the  minors,  and,  if  they  have  none, 
of  their  friends.— Succession  of  Marinovich 
(La.)  500 ;  Opposition  of  Jones,  Id. 

The  undertutor,  if  he  think  the  interests  of 
the  minors  require  it  should  oppose  the  reap- 
pointment of  the  newly-married  widow  as  tutrix. 
—Succession  of  Marinovich  (La.)  500;  Opposi- 
tion of  Jones,  Id. 

A  tutrix  vacates  her  trust  by  remarriage  with- 
out complying  with  Civ.  Code,  art.  254.— Suc- 
cession of  Marinovich  (La.)  600;  Opposition  of 
Jones,  Id, 

S  2.  Actions. 

Tutors  must  be  specially  authorized  by  fam- 
ily meeting  to  sue  for  partition  of  effects  of  a 
succession.— Vinson  v.  Vinson  (La.)  701. 

I  3.    Aoeonntlnff  and  setttemoBt. 

Where  mother  and  tutrix,  in  anticipation  of 
second  marriage,  has  settled  with  undertutor 
of  children  by  a  donation,  the  parties  thereto 
have  a  right,  on  finding  the  act  an  olwtacle  In 
the  way  of  a  aale  of  the  property,  to  set  aside 
the  donation,  sell  the  property,  ud  ap]^  the 
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price  to  the  payment  of  the  children;  aad  the 
children  of  the  second  marriage  have  no  pow- 
er to  force  a  collation  from  those  of  the  first.— 
SuccoBsion  of  Lanphler  (La.)  122. 


HABEAS  CORPUS. 

I  1.    Jnriadlotion,  proceedinKSf  'a* 
lief. 

Where  accused  Is  conTicted  of  the  illegal  sale 
of  liquors  under  the  local  option  law,  on  ha- 
beas corpus  after  an  afflrmance  of  conviction, 
iK'titioner  cannot  review  matters  of  law  and 
fact  affecting  the  regularity  of  the  prohibition 
election.— Kandail  v.  Tillis  (Fla.)  54a 

The  trial  court's  failure  to  assent  to  chil- 
dren's expressed  preference  to  remain  with 
their  aunts,  rather  than  go  with  their  father, 
who  Sought  to  obtain  their  cnstody,  will  not 
be  disturbed.— Hibbette  v.  Bainea  (Miss.)  80. 

HARMLESS  ERROR. 

In  cItU  actions.  Me  "Appeal  and  Brror,**  |  20. 

HAWKERS  AND  PEDDLERS. 

No  license  is  required  for  selling  washing  ma- 
chines which  are  manufactured  in  the  state 
wholly  of  tin.— Lynch  r.  State  (Miss.)  76. 


HEARING. 

In  probate  proceedings,  see  "Wills,"  {  2. 

HEARSAY  EVIDENCE. 

In  dTil  actions,  see  "BTidenee."  f  & 

HEIRS. 

See  "Descent  and  Distribution." 

Partition  between  heirs,  see  "Partition,"  I  1. 


HIGHWAYS. 

See  "BrIdgeB":  "Municipal  Ooi-porations,"  S  8; 
"NaTigable  Waters,"  g  1. 

A.ccidsnta  at  railroad  crosaincs,  see  "Rail- 
roads," S  6- 

I  1.   Tnzes,  Macaamanta,  and  work  on 
Uskways. 

Const,  art.  2t»l,  relating  to  levy  of  road  and 
bridge  taxes,  is  self -operative,  and  police 
juries  can  hold  an  election  to  take  the  sense 
of  the  taxpayers  on  question  of  le^  of  tax 
without  an  enabling  act.— Logan  t.  Parish  of 
Ouachita  (La.)  97S. 

I  2.    ReBvIntlon  mnA  mm»  for  travel. 

In  action  for  injuries  received  by  falling  Into 
a  ditch  dug  across  a  public  road  or  road  used 
by  travelers,  plaintiff  need  not  prove  that  it 
was  a  public  road,  on  proof  that  it  was  oue 
along  which  pedestrians  were  accustomed  to 
pas8.~Lewman  v.  Andrews  (Ala.)  692. 

In  action  for  injuries  received  by  falling  into 
a  ditch  dug  by  defendants  across  a  highway,  it 
is  necessary  to  show  that  defendantti  cat  the 
ditch  across  a  public  road  and  that  it  was  left 
open  and  unprotected.— Lewman  t.  Andrews 
(Ala.)  002. 

Where  plaintiff  sues  to  recover  for  injuries 
received  by  falling  into  a  ditch  across  a  public 
road,  or  one  which  ijedestrians  were  accustom- 
ed to  use,  an  instruction  that,  if  it  was  not  a 
public  road,  plaintiff  could  not  recover,  U  prop- 
erly refused.- I^ewman  r.  Andrews  (Ala.)  092. 


HOLIDAYS. 

See  "Snnday." 

Rec^tion  (it  Terdict  in  criminal  proseeation  m 
mrankBgiving  Day,  see  "Criminal  Law,"  1 18. 

HOMESTEAD. 

Homestead  entries,  see  "Public  Lands,"  I  1. 
Sale  as  fraud  on  creditors,  see  "Pnudakot 
Conveyances,"  {  1. 

i  1.    Nature,  aeqalsitlon,  and  eztent. 

The  owner  of  land  held  entitled  to  serect  IW 
acres  out  of  200  lying  in  a  solid  body,  if  it  df)4 
not  exceed  in  value  the  statutory  limit. — L;o& 
r.  Harden  (Ala.)  777. 

The  word  "children,"  in  Const  art  10.  |  4. 
exempting  homesteads  from  forced  sale  and  per 
mitting  a  devise  of  homestead  where  tSie  holder 
is  without  children,  is  not  restricted  to  minor 
children.— De  Cottes  v.  Clarkson  (Fla.)  442. 

Evidence  considered,  and  held,  that  a  widow  u 
the  time  of  her  death  was  the  head  of  a  family, 
within  Const,  art  10,  S  1.— De  Cottea  t.  Clark- 
son  (Fla.)  442. 

Who  Is  "head  of  a  family,**  within  Const,  art 
10,  S  1,  exempting  homesteads  from  farced  file, 
depends  upon  t^e  particular  facts  of  each  case. 
-De  Oottea  t.  Olarkson  (Fla.)  442. 

{  Z.    ^anafer  or  Inouabrance. 

Conveyance  of  homestead,  signed  and  »c- 
knowledged  by  wife,  reciting  that  she  joinri 
for  the  purpose  of  relinquishing  dower,  M4 
not  to  convey  title  to  homestead. — ^Burrow*  v. 
Pickens  (Ala.)  694. 

That  the  owner  of  a  homestead  gives  an  op- 
tion for  the  sale  of  1(30  acres,  which  is  execat- 
ed  and  acknowledged  by  his  wife,  does  not  »- 
top  the  owner  and  Us  wife  from  thereafttr 
aelecting  such  land  as  a  homestead. — Lyon  v. 
Harden  (Ala.)  777. 

Under  Code  1882,  i  1983,  conveyance  of  i 
small  portion  of  the  homestead  by  the  hnsbac^ 
alone  waa  a  nullity,  and  no  defense  to  an  ac- 
tion of  trespass  against  the  porchaiaer  for  eolfv- 
ing  on  the  land.— Onlf  &  S.  I.  R.  Co.  t.  j^ngie- 
tery  (Miss.)  764 

i  3.    Rlelita  of  aurvlrlnc  hulMsmd,  wife 

onildren,  or  halra. 
When  the  value  of  a  homestead  occnfried 
decedent  does  not  exceed  the  amount  aIlo««d 
as  exempt  and  is  separated  from  other  proper- 
ty, a  selecdon  by  the  widow  is  unnecessary  t« 
enforce  homestead  exemption. — Newell  t.  JoYbh 
(Ala.)  609. 

Where  the  value  of  decedenfa  homestead  do.^ 
not  exceed  the  exemption,  and  the  deced'^i' 
left  a  vridow,  bnt  no  cidldren,  a  sale  by  tV 
widow  passed  title.— Newell  v.  Jc^ns  (Ala.)  On 

HOMICIDE. 

See  "Witnesses." 

Conviction  of  offense  charged,  see  "Indictm<^t 
and  InfonnatioDt"  i  6. 

I  1.  Marder. 

Length  of  time  premeditation  exiarted  as  aa 
ingredient  of  murder  in  the  first  decree  is  icr 
material.— Dixon  v.  State  (Ala.) 

Kvidence  hfld  to  show  murder  in  the  eevxl. 
degree. — Gavin  v.  State  (Fla.)  405. 

Evidence  in  prosecution  for  homicide  f 
furnish  sufficient  basis  for  an  inatmction  ue 
murder. — Gordon  v.  State  (MiasJ  SZS}. 

I  2.  Manslang;lLter. 

Co<]e  lt^2,  §  1150,  making  a  person  fnilty  c! 
manslaughter  who  shall  unnecessarily-  kill  s> 
otiier  while  resisting  an  att«aapt  hy  Bwh 
sun  to  do.  an  unlavrtnl  act  dcs^  not  afply  i  * 
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cases  of  nuitttal  combat. — UcMaster  t.  State 
<MiBS.>  522. 

S  9.    Asaanit  with  Intaat  to  klU. 

Acting  deliberately  and  with  premeditation 
is  not  an  essential  of  assanlt  with  intent  to 
km.— Wood  V.  State  (Ala.)  557. 

i  4.    Ezavsable  or  iutlfiable  komlolde. 

Instructions  oa  Belf-defense,  i^oring  the 
question  as  to  whether  defeudakt  was  in  fanlt 
iu  briiupng  on  the  difficulty,  Aeld  erroneoua.— 
Maxwell  t.  State  (Ala.)  981. 

A  brother  is  not  inclnd^d  among  domestic 
relativefl,  under  Rev.  St.  {  2378,  whom  a  person 
may  defend,  when  neceaaary  to  protect  Ufe  or 
prevent  peraonal  injury.— Richard  T.  State 
(Fla.)413; 

Where  an  attempted  arreet  is  unlawful,  the 
party  arrested  may  use  such  reasonable  force 
ns  in  necessary  to  effect  his  escape,  but  cannot 
do  this  by  use  of  a  deadly  weapon,  if  he  has 
DO  reason  to  apprehend  a  greater  injury  than 
an  unlawful  arreat.— Roberaon  t.  State  (Fla.) 

rt35. 

That  an  oflicer  or  citizen  attempting  an  arrest 
has  exceeded  his  authority  does  not  reduce  hia 
killing  to  manslaughter,  if  the  slayer  had  no 
reason  to  believe  himadf  in  danger  and  the 
homicide  was  perpetrated  with  deliberate  mal- 
ice.—Roberaon  V.  State  (Pla.)  535. 

On  trial  for  homicide  in  resisting  unlawful  ar- 
rest, the  question  ia  for  the  jury  as  to  whether 
the  accused's  action  was  prompted  by  sudden 
passion  or  was  the  result  of  malice.— Rober- 
son  T.  State  (Fla.)  535. 

Threats  and  attempts  on  life  of  accused  held 
not  to  jnatify  ocenfled  in  killing  the  threatraer 
at  sight.— SUte  t.  KeUogg  (La.)  286. 

Aggressor  on  occasion  of  a  homicide  forfeits 
hia  right  of  aelf-defense,  which  he  can  recorer 
only  on  withdrawal  in  good  faith. — State  t. 
KeUogg  (La.)  285. 

Flight  to  avoid  the  necessity  of  killing  an 
opponent  ia  not  required  by  the  law  of  Mis- 
sissippi, and  a  charge  that  defeddant  was  guil- 
ty of  manslaughter  nnlesB  the  killing  was  un- 
STOidabla  is  emmeoos.- MeOall  t.  State  (Miss.) 
1003. 

i  S.    Indietmeiit  and  Information. 

Xnfornution  for  assault  with  intent  to  kill 
Add  not  to  sufficiently  charge  an  offense,  un- 
der Ser.  Bt  I  2403.— Robinson  t.  State  (Ela.) 

625. 

An  indictment  charging  that  the  accused, 
naming  them,  did  willfully,  felonionaly,  and 
of  their  malice  kill  and  mnrder,  Md  anffleient. 
—State  T.  Johnson  (La.)  24. 

S  6.  Bvidflseo. 

On  trial  for  assault  with  intent  to  kill,  de- 
fendant, having  intervened  in  behalf  of  his 
brother,  cannot  defend  because  of  imminent 
danger  to  his  brother,  unless  the  latter  could 
have  done  so. — Wood  v.  State  (Ala.)  557, 

Where  defendant  intervened  in  behalf  of  his 
brother  In  a  quarrel  with  a  third  person,  de- 
fendant  cannot  give  evidence  of  particulars  of 
previous  quarrel  between  his  brother  and  such 
third  person.— Wood  v.  State  (Ala.)  567. 

On  trial  for  mnrder,  a  piece  of  dress  pierced 
by  the  shot  which  killed  deceased,  after  being 
identified,  Aefd  admissible  in  evidence. — Wilson 
V.  State  (Ala.)  5U0. 

On  trial  for  mnrder,  evidence  that  defend- 
ant told  witness,  a  short  ttmo  before  the  kill- 
ing, that  he  was  going  to  Itill  dccpased,  held  ad- 
missible.— Wilson  V.  State  (Ala.)  5t!!). 

Statements  of  deceased  held  admissible  as  dy- 
ing declarations. — Gerald  v.  State  (Ala.)  614. 

On  indictment  for  mnrder,  certain  evidence 
held  admissible  as  to  what  took  place  between 


deceased  and  a  third  party  befwe  the  killing.— 
Dixon  V.  State  (Ala.)  623. 

Error  in  admitting  evidence  on  trial  for  mnr- 
der held  ground  for  reversal,  in  the  absence  of 
a  showing  that  defendant  was  not  prejudiced 
thereby.— Abernatby  v.  State  (Ala.)  84t4. 

Evidence  that,  on  makiog  an  arrest,  the  sher- 
iff found  a  pistol  la  possession  of  defendant,  it 
being  identified  as  tMe  one  with  which  defend- 
ant shot  deceased,  Aeld  admissible.— Maxwell 
V.  State  (Ala.)  081. 

Admissibility  of  evidence  in  prosecutioQ  for 
homicide  determined.— Maxwell  t.  State  (Ala.) 
OSl. 

Where,  on  trial  for  murder,  there  was  evi- 
dence of  threats  by  deceased,  the  state  could 
show  on  rebuttal  that  deceased  had  no  motive 
in  makiog  such  allMed  threats. — Maxwell  t. 
State  (Ala.)  081. 

That  dying  declarations  are  made  in  response 
to  questiona  asked  ield  no  ground  for  exclud- 
ing them.— Richard  v.  State  (Fla.)  413. 

It  is  not  error  to  refuse  to  exclude  a  state- 
ment offered  as  a  dying  declaration  when  a  por- 
tion sought  to  be  excluded  is  admisstb». — 
Richard  v.  State  (Fla.)  413. 

Dying  declarations  Mid  admissible,  where  de- 
clarant is  in  extremity  and  believes  death  im- 
minent.—Richard  V.  State  (Fla.)  413. 

The  state,  to  establish  the  killing  by  accused, 
can  ask  the  sheriff  aa  to  the  place  of  arrest, 
with  intent  to  prove  ffight.— State  t.  Austin 

(La.)  23. 

Evidence  of  witness  as  to  conversation  be- 
tween accused  and  deceased  at  time  of  killing 
held  competent.— State  v.  Kellogg  (La.)  235. 

Defendant,  on  trial  for  murder,  cannot  in- 
quire into  character  of  deceased  as  to  violence, 
in  absence  of  evidence  of  an  overt  acL— State 
V.  Haab  (La.)  725. 

Evidence  that  deceased,  about  half  an  hour 
after  he  was  shot  and  seven  hours  before  he 
died,  accused  defendant  of  the  shooting,  is  not 
admissible  as  a  dying  declaration,  on  the  trial 
of  defendant  for  murder,  when  there  is  no  evi- 
dence that  deceased  supposed  the  wound  was 
fatal.— Brown  v.  State  (Bliss.)  610. 

Evidence  held  to  support  a  verdict  Of  mnrder. 
— Onidaa  v.  State  (Miss.)  526. 

Tn  a  murder  trial,  proof  of  illicit  relations  be- 
tween accused  and  the  wife  of  deceased  waa 
competent  to  show  motive.  —  Onidas  v.  State 

(Miss.)  526. 

Evidence  tending  to  show  dishonesty  on  the 
part  of  accused  in  a  murder  trial  had  inele- 
vant.— Holt  v.  State  (Miss.)  627. 

§  T.  Trial. 

Charges  requested  by  defendant  as  to  self- 
defense  which  ignore  question  as  to  defend- 
ant's bringing  on  the  difficulty  and  duty  to  re- 
treat are  erroneous. — Wilson  t.  State  (Ala.) 

5t!0. 

Malice  may  arise  on  the  instant,  and  may  be 
presumed  from  the  use  of  a  deadly  weapon; 
and  whether  the  killing  in  such  case  waa  inten> 
tional  and  malicious  Is  for  the  jury. — Dixon  v. 
State  (Ala.) 

Instruction  as  to  the  right  of  self-defense  as 
against  death  or  great  bodily  harm  held  prop- 
er.—Abernathy  V.  State  (Ala.)  Si4. 

Instructions  as  to  the  right  to  kill,  without 
reference  to  defendant's  danger  or  peril,  hrld 
erroneous.- Abernathy  v.  State  (Ala.)  844. 

On  trial  for  murder,  an  instruction  as  to  self- 
defense  held  erroneous,  in  taking  no  account  of 
the  necessity  of  the  defendant  being  free  from 
f.iult  in  bringing  oa  the  difficulty.— Abernatby 
T.  State  (Ala.)  844.  ^  t 
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Under  indictment  for  murder,  where  court  re- 
cbIIb  attention  of  Jury  to  preTious  charge  u  to 
self-defense  as  a  predicate  for  its  inatruction 
as  to  the  ]aw  of  mausluughter,  held,  that  such 
statement,  being  merely  a  reference  to  what  he 
had  previously  charged,  contained  no  reTersl- 
ble  error.— Parnell  t.  State  (Ala.)  860. 

On  trial  for  murder,  all  12  of  the  jurors 
must  concur  to  find  verdict  for  manslaughter. 
-State  T.  Biagas  (La.)  871. 

An  Instruction  that,  if  the  design  to  Itill  ex- 
isted but  for  an  instant  at  the  very  time  the 
fatal  blow  was  struck,  that  was  sufficient  pre- 
meditation to  constitute  murder,  was  fatally 
erroneous. — McDonald  v.  State  (Miss.)  171. 

A  charge  authorizing  a  verdict  of  mauslaugh- 
to*,  "on  which  the  court  will  Impose  such  terms 
of  Imprisonment  as  he  may  deem  proper,"  held 
erroneous.— Johnson  v.  State  (Miss.)  615. 

A  charge  authorizing  the  jury  to  return  a 
Terdiet  of  manslaughter  hfld  not  supported  by 
the  evidence.— Johnson  v.  State  (Miss.)  515. 

Charge  as  to  right  of  self-defense  held  erro- 
neous.—McMaster  V.  State  (Miss.)  622. 

Instruction  that  defendant,  charged  with  mur- 
der, was  not  guilty  unless  he  maliciously  in- 
tended to  kill  the  deceased,  held  properly  re- 
fused.—Gordon  V.  State  (Miss.)  5&. 

Instrnctions  in  prosecution  for  homicide  held 
not  inconsistent  with  each  other,  so  that  the 

S'ving  of  both  was  error. — Gordon  v.  State 
.  lias.)  529. 

A  charge  Aeld  erroneous,  as  failing  to  submit 
the  question  whether  the  killing  was  done  on 
malice  or  heat  of  passion  engendered  by  mutual 
combat.— Gamblin  v.  State  (Miss.)  im. 

A  charge  held  erroneous,  because  not  quali- 
fied by  the  condition  that  the  killing  was  not 
done  Dy  accused  in  necessary  self-defense. — 
Gamblin  v.  State  (Miss.)  761. 

I  8.    Appeal  and  errov. 

On  prosecution  for  murder,  variance  between 
indictment  and  copy  served  on  defendant,  not 
called  to  attention  vt  court  before  trial,  held  no 
ground  for  reversal. — Wilson  t.  State  (Ala.)  569. 

An  instmctlon  as  to  manslaughter  under  in- 
dictment for  mnrder  reviewed,  and  held  not 
prejudicial  to  defendant.— Paruell  v.  State 
fAla.)  SUO. 

Where  defendant  is  charged  with  murder  in 
the  first  degree,  and  convicted  of  mnrder  in  the 
second  degree,  error  in  instruction  defining 
murder  in  the  first  degree  held  not  prejudicial. 
— PameU  v.  State  lAU.)  800. 

Correctness  of  charge  as  to  mnrder  in  the 
first  degree  held  Immaterial,  where  jury  ren- 
dered verdict  of  manalaughter.— Richard  T. 
State  (Fla.)  413. 


HUSBAND  AND  WIFE 

See  "Bigamy";  "Divorce";  "Dower." 

Acknowledgments  by  married  women,  see  "Ac- 
knowledgment," §  2. 

Competency  as  witnesses,  see  "Witnesses,"  S  1. 

Highta  of  survivor,  see  "Executors  and  Admin- 
istrators," §  3;   "Homestead,"  i  3. 

Sufficiency  of  conveyance  of  homestead,  see 
"Homestead,"  f  2. 

I  1.    Mntul  rlBhts,  dmtles.  and  UablU- 
ties. 

Evidence  held  to  show  that  defendant's  hus- 
band was  acting  on  his  own  accuuut,  and  not 
as  agent  of  defendant,  in  buying  the  miile»  the 
price  of  which  is  sued  tor.— Baer  t.  Terry  (La.) 


I  S.-  ComTajraaaM,  awatMata,  mmA  mtkm* 
transaottoas    batw—M  fc»ifcaai 

aad  wife. 

Essentials  to  validity  of  a  dation  en  paiement 
by  a  husbaud  to  his  wife  in  satisfaction  of  her 
paraphernal  rights  are  the  proportion  of  the 
value  of  the  thing  given  to  tne  amount  of  the 
wife's  claim  and  delivery  thereof.— Oolvin  v. 
Johnston  (La.)  274. 

Incumbered  property  may  be  subject  of  a  da- 
tion en  paiement  to  the  wife  by  the  hosband 
in  satisfaction  of  her  paraphernal  daima.— 

Colvin  V.  Johnston  (La.)  274. 

In  determining  value  of  property  transferred 
by  husband  to  the  wife  in  satisfaction  of  para- 
phernal claimsi  appraisers  should  consider  ex- 
istence of  incumbrances.— ColTin  t.  Johnston 
(La.)  274. 

I  3.   DiaaMUtles  aad  prirllccaa  of  aov- 
ertara. 

A  husband,  not  cognizant  of  the  slanderous 
utterances  of  his  wife,  is  not  liable  therefor.— 
McGure  T.  McMortin  (La.)  227. 

Where  a  married  woman  residing  In  Mis- 
souri may  bind  herself  for  a  debt  of  her  hoe- 
band,  and  does  so  bind  herself,  the  obligation 
will  l>e  enforced  against  her  when  she  becomes 
a  resident  of  Lomsiana.- Baer  t.  Tmr  (I^-> 
886. 

I  4.    Wlfe'a  Mvarate  astata. 

Where  hnsbnna  and  wife  joined  In  a  mort- 
gage on  wife's  separate  real  estate,  and  a  writ- 
ten acknowledgment  was  execnted  by  the  wifi- 
and  duly  certified,  held,  that  pleas  by  the  wif<> 
to  a  bill  in  foreclosnre  to  the  effect  that  cer- 
tificate does  not  show  the  acbnowledgment 
dnly  made  were  property  overruleil,  and  assiKn- 
ment  of  error  based  on  such  ruling  is  nnten- 
able.— Holland  v.  Webster  (Fla.)  625. 

Where  married  woman  executes  and  ac- 
knowledges mortgage  upon  her  separate  r?al 
estate  before  a  duly-authorized  officer,  his  cer- 
tificate, nnless  fraud  or  duress  is  shown,  held 
conclusive.— Holland  v.  Webster  (Fla.)  625. 

Where  wife  enjoins  sale  of  property  standing 
in  her  name,  she  must  show  that  it  waa  ac- 
qnired  by  means  of  separate  paraphernal  fandt 
under  her  administration.— Knight  v.  Kaufman 
(La.)  711. 

A  wife,  separated  in  property,  whose  com- 
munity interests  with  her  husband  are  dissolv- 
ed, can  recover  from  her  husband  any  amonnt 
which  he  has  received  for  her  and  converted  to 
his  own  use.—Lehman  v.  CJoulon  (La.)  879. 

Evidence  held  insufficient  to  show  the 
aniotmts  received  by  wife  from  crops  ou  ber 
separate  property  went  to  the  support  of  the 
family,  so  that  her  husbsnd  was  not  liable  to 
her  therefor.— Lehman  v.  Couion  (La.)  979. 

Moneys  paid  previous  to  a  dation  en  paie- 
ment for  support  of  family  by  the  husbaud  will 
not  be  charged  to  wife  on  the  ground  that 
she  is  liable  for  family  necessaries.— -Ldinum  T. 
Couion  (La.)  879. 

S  5.  Aetlons. 

A  complaint  against  a  husband  and  wife 
on  a  note,  which  alleges  that  they  made  and 
indorsed  it  sufficiently  alleges  that  tlie  wife 
signed  and  indorsed  such  note. — ^Fltapatrick  v. 

Bank  of  Montgomery  (Ala.)  16. 

In  ejectment  by  a  mortgagee  claiming  nnder 
a  mortgage  executed  by  defendants,  who  were 
husband  and  wife,  a  charge  that,  if  the  money 
was  loaned  to  the  husband,  plaintiffs  cannoi  rv- 
cover,  held  properly  ref usedU—tflgb  t.  Hoffman 
(Ala.)  058. 

9  6.    Commnnity  property. 

Where  wife  has  separate  property  suflScient 
to  pay  a  debt,  payment  thereof  during  mar- 
riage will  not  be  presumed  to  bare  been  oot  o( 
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community  funds.  —  Succession  of  Lanphier 
(La.)  122. 

The  community  is  chargeable  with  the  fee 
of  attorney  of  wife,  who  has  snecessfaUy  PnM- 
ecnted  to  jndKroent  a  suit  for  separation.— Ben- 
edict T.  Bolmes  (La.)  250. 

That  title  to  property  is  taken  in  wife's  name 
and  paid  for  out  of  her  personal  earnings  does 
not  take  it  oot  of  category  of  community  prop- 
erty.—Knight  T.  Kaufman  (La.)  711. 

A  wife's  earnings  are  assets  of  the  communi- 
ty, there  being  no  separation  of  property.— 
Knight  T.  Kaufman  (La.)  711. 

Where  a  widow  la  community  and  sole  heir 
causes  commuaity  property  to  be  seized,  and  is 
thereafter  appointed  administratrix  and  makes 
herself  party  to  such  suit  in  that  capacit}', 
there  is  no  new  plaintiff,  but  merely  suDstitu- 
tion  of  a  representative  for  one  whose  author- 
isation, though  sufficient,  was  informal.- Bar- 
ber V.  Watson  (La.)  88!>. 

A  widow  in  community  and  sole  heir  has  ench 
an  Interest  in 'the  property  of  the  community 
u  to  entitle  her  to  ask  the  aid  of  the  court 
for  ita  preserration.- Barber  t.  Watson  (La.) 

IMPANELING  JURY. 

See  "Jury."  i  6. 

IMPEACHMENT. 

Of  witness,  see  "WitncBMS,"  |  8. 


See 
bor. 


IMPLIED  CONTRACTS. 

Assumpsit,  Action  of';  "Work  and  La- 

IMPRISONMENT. 

See  "Arrest";  "Ball." 

Kscape  of  prisoner,  see  "Escape." 

Habeas  corpus,  see  "Habeas  Corpus.'*  ' 

IMPROVEMENTS. 

Liens,  see  "Mechanics*  Liens." 
On  premises  demised,  see  "Landlord  and  Ten- 
ant,"  §  1. 

Public  Improvementa,  see  "Mnniclpal  Oorpora- 
tions."  8  5. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  |  a. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  S  1* 

INDEMNITY. 

See  "Prindpal  and  Surety." 

INDICTMENT  AND  INFORMATION. 

See  "Grand  Jurj'." 

For  particular  offenses,  see  "Arson";  "Assault 

and  Battery,"  §  2;  "Bigamy";  "Homicide," 

S  5;  "Perjury,-^  §  2. 
  vinlntlon  of  city  ordinance,  see  "Municipol 

Coriiorations,"  S  '2. 

  violation  of  game  laws,  see  "Game." 

—  violation  of  liqnor  laws,  see  "Intoxicating 

Uqnons,"  |  3. 


f  1.    Findinc  and  fllla^  of  indletmeiLt 
or  prenntmaBt. 

Indictment  held  to  suffidetitly  show  that  it 
was  properly  returned  and  presented  to  the 
court,  as  required  by  Code.  i|  6022,  6039.— 
Pamell  t.  State  (Ala.)  860, 

f  2.    Reqniaitm  aad  nfleleiuir  of  Mon« 
aatioB. 

An  indictment  is  valfd  where  offense  Is  char- 
ged in  words  equivalent  in  meaning  to  those  of 
the  statute.— State  r.  Hayes  (La.)  937. 

S  3.   Jolndw  of  partlea,  offenses,  utA 
oonnta,  dnplloltr,  and  election. 

An  indictment  charging  the  burning  of  a  cot- 
ton house  and  oei*tain  bales  of  cotton  contain- 
ed therrin  is  not  faulty  as  charging  two  of- 
fenses.—Clue  T.  State  (Ulss.)  616. 

Krror  in  charging  two  offenses  in  the  same 
count  can  only  be  reached  by  demurrer,  under 
Code,  I  1354.-Clue  t.  State  (Miss.)  816. 

{  4.  Amendment. 

Amendment,  pending  trial,  of  Information  for 
larceny,  by  substituting  name  of  husband  for 
thnt  of  his  wife  as  the  owner,  Aeld  authorized 
by  Key.  St.  g  1047,  where  there  is  a  variance 
between  information  and  erldence.- State  t. 
Bright  (La.)  OOS. 

1  S.    Oom-Hatlom  of  offonM  imolndod  fl|s 
ohnrse. 

Under  indictment  for  arson,  defendant  can  be 
convicted  of  an  attempt  to  commit.— Benbow 
T.  State  (Ala.)  663.  ' 

Where  defendant  is  Indicted  for  an  assault 

with  intent  to  murder,  he  can  be  convicted  of  a 
simple  assault. — Sankey  v.  State  (Ala.)  67S. 

Under  Code,  IS  5049,  5060,  where  defendant 
was  indicted  for  grand  larceny  from  a  dwelling 
house,  and  the  value  of  the  articles  was  less 
than  96,  he  can  be  convicted  of  petit  larceny.— 
Storra  t.  State  (Ala.)  778. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissoiy  note,  see 
"Bills  and  Notes,^*  f  2. 

INFANTS. 

See   "Ouardiao   and  Ward";    "Parent  and 

Child." 

Action  for  wrongful  death,  see  "Death,"  S  2. 
CuF<tody  and  support  on  divorce  of  parents,  see 
"Divorce,"  S  8. 

I  1.    Property  and  oonTeyanoca. 

Application  of  minor  to  manage  her  own 
business  affairs  denied  on  the  ground  that  her 
capacity  was  not  sustained  by  a  preponderance 
of  proof.— In  re  Lee  (La.)  708. 

I  2.  Actions. 

A  minor  who  signs  a  contract  will  not  be  re- 
leased from  liability  tberoon  after  he  attains 
his  majority,  unless  he  pleads  his  minority. — 
Chicago  Bldg.  &  Mfg.  Co.  y.  Higginbotham 
(Miss.)  79. 

INFERIOR  COURTS. 

See  "Courts,"  {  S. 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation.'' 

INJUNCTION. 

fn   condemnation   proceedings,   see  "Ehninent 

nomain."  G  4. 
Mandamus  to  compel  granting  of  Injunction, 

see  "Mandamus,"  }  2. 
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nestrninins  coU«ctk>n  of  nsurioui  interest,  see  : 
"Usury.'^S  1. 

—  dtetorbanoe  of  easement,  see  "EaBementa, 
f  2.  I 

 maintenance  of  window  Ity  adjoining  land- 
owner, see  "Adjoining  Landowners." 

I  1.    HatMT*  and  grovrnda  Im  caaeraL 

TrcspnsHefi  clniiiii-d  to  have  been  t'ommitted 
against  a  teseor  held  not  such  as  to  entitle  him 
to  injunction  against  a  repetition  thereof. — 

Deesan  t.  Neville  (Ala.)  173. 

A  bill  to  enjoin  the  making  of  a  contract  bj 
county  olScers  and  rendition  of  services  there- 
under comes  too  late  after  the  contract  is  made 
and  the  nervices  completed.  —  Commissioners* 
Court  of  Perry  Coun^  v.  Medical  Society  of 
Perry  CoQuty  (Ala.)  586. 

An  action  will  not  lie  to  restrain  the  en- 
forcement of  a  Judgment  for  plaintiff  in  eject- 
ment on  the  sronnd  that  the  tax  deed  under 
which  plaintiff  claimed  was  not  duly  recorded. 
— Sintes  T.  Barber  (Mian.)  403. 

f  Urn    Svbjeeta  af  proteotSoa  and  relief. 

A  medical  society  and  members  thereof,  seek- 
ing to  enjoin  a  contract  of  county  officers,  held 
to  hara  no  standing  in  equity  to  restrain  the 
disbursement  of  county  funds,  regardleas  of  the 
validitv  of  the  contract. — Commlraioners'  Court 
of  Fury  Connty  t.  Medical  Society  of  Perry 
County  (Ala.)  586. 

Bill  by  purchaser  of  a  portion  of  mortgaged 
lands  under  agreement  with  mortgagee  not  to 
enforce  mortgage  against  the  same  held  to 
abow  equity,  eatitUnig  eomplainant  to  enjoin 
the  prosecution  of  ejeebmnit  against  him  by 
mortgagee,  who  had  fonclo8ed.-^Flelda  T.  Kil* 
lion  (Ala.)  TOT, 

A  mandatory  writ  of  injunction  may  issue 
ex  parte,  demanding  removal  of  obstruction, 
where  its  continuance  inflicts  an  injury  forbid- 
den by  writ  of  prohibition.— New  Iberia  Rloe- 
Milling  Co.  T.  Romero  (La.)  876. 

t-  3.   Aotiona  for  iaJaaotloM. 

A  bill  by  a  medical  society  and  members 
thereof,  failing  aa  to  the  sticiety  and  not  show- 
ing the  members  to  be  citizena  or  tazpayeca  of 
a  county,  against  the  officers  of  which  an  in- 
junction was  sought,  will  not  authorize  the 
granting  of  relief  to  such  members.— Commla* 
«ioners'  Court  of  Perry  County  t.  Medical 
cietr  of  Perry  County  (Ala.)  586. 

Petition  of  Judgment  debtor  for  injunction 
Md  on^  to  make  proof  of  ali^ations  for  an 
injunction,  but  not  the.  facts  alleged.— Mutnal 
Kat  Bank  t.  Moore  (La.)  103. 

I  4.    Preliminary  and  Intertoaniovy  In- 
Juaotloas. 

Preliminary  injunction  to  restrain  police  snr- 
Teillance  of  a  saloon  and  stock  exchange  Arid  i 
properly  dissolved.— Qiieen  City  Stock  &  Oraln 
Co.  T.  Cunningham  (Ala.)  583. 

Where  a  bill  is  filed  by  corporation  for  an  ac- 
counting between  it  and  its  president  and  an  I 
order  of  reference  is  directed  for  an  accounting  ' 
growing  out  of  allefted  misappropriation  oi 
funds,  an  injunction  i»endente  lite  /leltiproperly 
granted.— Coxe  t.  Huntaville  Gaslight  Co.  (Ala.) 
8(17. 

In  order  to  support  an  injiinctiou  pendente 
lite,  the  court  must  be  satisfied  that  complain- 
ant certainly  has  a  right,  and  that  without  in- 
terference such  right  would  probably  be  li»*t 
or  destrnved.— Coxe  t.  HuutaviHe  Gaslight  Co. 
<Ala.)  ml. 

Where  injunction  issued  to  restrain  laying  of 
third  rail  on  street-car  track  authorized  by  the 
city,  it  should  be  dissolved  on  bond  on  appli- 
cation of  city.— State  ex  rel.  City  of  New  Or- 
leans T.  King  (La.)  3r>9. 

A  plaintiff,  whose  profeedlng  to  collect  a  mort- 
gage is  atopped  by  injunction  without  bond  on 


avermaot  that  the  dd>t  has  been  extended,  'a 
entitled  to  test  by  summary  trial  the  groundt  M 
the  oppoBition.— May  v.  Phinips  (La->  4Se. 

Acts  1896,  No.  4,  regulating  terms  of  difttrkt 
courts,  does  not  prevent  the  right  to  try  a  do- 
tion  to  dissolve  an  injunction  agaiaat  the  •.xH- 
lection  of  a  mortgage  debt  on  any  legal  day  j 
Uie  year.-May  v.  PhDlipa  (Lb.)  486w 

Under  Code  1882,  |  Si2,  5  per  cenL  daD- 
ages  for  attorney  fees  wUI  be  allowed  on  tbe 

dissolution  of  an  injunction  commenced  by  an 
administratrix  to  stfl^  a  sale  under  a  deed  of 
trust  made  by  her  intestate. — Nixon  t.  S«I 
(Miss.)  3i>9. 


Ldertak. 


Llabllltlea  on  boada  or 
lUK*. 

To  recover,  as  against  surety  on  an  injuncUiQ 
bond,  defendaut  must  resort  to  an  action  on  the 
bond.— Jourdan  v.  (garland  (La.)  012. 

In  injonctira  proceedings,  item  of  damaga 

K>winK  out  of  asserted  pzofita  thmt  wtndd 
ve  been  realised  disallowed.  —  Prentiss  r. 
I^roua  (La.)  944. 

In  injuuctioD,  delay  of  a  tew  days  tn  matter 
of  cntting  down  trees  Add  no  gnmnd  for  dsai- 
ages,  where  no  loss  was  ahown^ — Prentiss  v. 
Lyons  (La.)  944. 

I  6.    Wronjcfal  Iniaaetloa. 

Acts  1886,  No.  60,  so  amends  Code  Prac  an. 
875,  as  to  permit  recovery  of  damages  agaisf 
plaintiffs  in  injunction  and  In  tlie  same  p^- 
ceedings  whereby  the  writ  is  set  aside.— Joor- 
dan  T.  Garland  (La.)  912. 

Plaintiff  in  execntoir  process,  whose  otir: 
of  sale  has  been  eojoined,  may  in  the  saa- 
proceeding  obtain  Judgment  dissolving  tiM>  iit- 
junction  m  condemning  the  plaintiff  in  injasi^ 
tlon  ''u  damages.— Jourdsn  t.  Qarlaad  0a.' 
913. 

IN  PAIS. 

Estoppel,  see  "Estoppel."  |  2, 

liraUEST. 

Of  eorooer,  aee  •'Ommera.** 

INSANE  PERSONS. 

I  1.  OoBtraots. 

The  next  friend  of  an  Incompetent  w  whoO.t 
without  authority  to  make  a  binding  contra- - 
for  hw.— Page  T.  Louisville  &  N.  R.  Oo.  lAli.' 
676. 

INSOLVENCY. 

Of  bank,  see  "Banks  and  Bankingr."  {  1. 
Of  corporation,  see  "Gm^rationa/*  I  ft. 
Of  pailnershlp,  aee  "Partnership,"  S  3. 

INSPECTION. 

Inspection  of  places  of  business  in  dtieSi  wtt 
"Municipal  Corporations,"  I  7. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  |  4. 
In  criminal  prosecutions,  see  "Criminal  Law.' 
{  16;  "iitmiicide,"  I  7. 

INSURANCE 

I  1.   AsslKament  or  othsr  tvaaafer  ef 
policy. 

Bill  iUed  by  assignor  of  life  policy,  seeking  *  ■ 
charge  assignee  as  trustee  for  amoont  rew'v 
I  ed  on  surrender  of  the  policy  in  ex<-eas  of  t> 
amount  due  him,  with  interest.  Md  to  i>t.*>'- 
a  cause  of  action.— Culver  t.  Gurer  (AlaO  TTi- 
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I  2.   Aotlona  on  polifliea.      .     ^  ^ 

IB  action  on  accident  policy,  the  burden  o£ 
proof  is  on  plaintiff  to  efltablish  the  facta  witli 
a  reasonable  certainty.— Kling  t.  Masons  Ira- 
tcrnal  Ace.  Ass'n  (La.)  332. 

Evidence  held  insufficient  in  action  on  a  life 
policy  to  Bhow  that  decedent  had 
times  attempted  suicide.— Boynton  T.  Equitable 
Life  Absut.  Soc.  (La^  490. 

Evidenee  in  action  on  a  life  policy  Md  to  sua- 
tain  a  verdict  that  decMsed  did  not  come  to  bis 
death  by  suicide.— Boynton  v.  Bqnitabls  Ufe  Aa- 
sur.  Soc.  (I^)  400. 

Where  the  defense  to  an  action  on  a  life  pol- 
icy is  suicide,  the  company  must  show  that 
every  reasonable  hypothesis  of  accidental  death 
is  excluded  by  the  evidence.— Boynton  t.  Bqai- 
table  Lite  Assur.  Soc.  (La.)  490. 

8  3.   Kntnal  benefit  iiunnnoe. 

Under  Rev.  St.  Mo.  1879,  C.  21,  art.  10,  »  972, 
one  not  dependent  on  nor  one  of  the  family  of  a 
member  of  a  benefidal  asaodation  could  take 
nothing  by  an  assignment  of  an  intermt  in  a 
benefit  certificate  of  auch  society.- Rose  v. 
Wilkins  (Miss.)  397. 

In  an  action  on  a  life  insurance  policy  issued 
by  a  mutual  benefit  society,  the  defense  being 
suicide,  it  was  «rror  to  exclude  ftom  eridence 
the  finding  of  the  coroner'a  inquest,  famished  as 
a  part  ot  the  proofs  of  death.— Supremo  Lodge 
Knighta  of  Honor  v.  Fletcher  (Miss.)  523. 

On  an  issue  of  death  by  suicide  under  a  poli- 
cy issued  by  a  mutual  benefit  society,  the  evi- 
dence AeW  to  have  warranted  the  direction  of 
a  verdict  for  defendant  —  Supreme  Lodge 
Knights  of  Hodot     Fletcher  (liias.)  BM. 

In  an  action  against  a  mutual  benefit  society 
on  a  life  policy  issued  by  it,  an  answer  setting 
forth  a  by-law  excluding  death  by  aulcide  from 
the  risks  covered  by  the  poliw.  and  aHe^ng 
that  deceased  committed  attidde,  states  a  de- 
fense, and  a  demurrer  thereto  should  ba  over- 
ruled.— Stipreme  Lodge  Kn^ti  of  Honor  T. 
Fletcher  (Miss.)  523. 

Where,  In  an  action  on  a  benefit  certificate, 
the  issue  waa  aa  to  insured's  age  at  the  time  of 
hia  appIicatioD,  but  the  evidence  Introduced  was 
vague,  it  appearing  on  appeal  that  the  place 
of  his  birth  was  known,  the  cause  would  be 
reversed  and  remanded,  that  sufficient  evidence 
as  to  the  issue  might  be  produced.— Supreme 
Conclave  Enlghta  of  Damon  t.  Saylor  (Misa.) 
T90. 

A  forfeiture  of  membership  In  a  mutual  ben- 
efit InsuraDce  order  is  not  waived  by  its  offi- 
cers receiving  delinquent  dues  from  a  member 
la  arrears  while  such  member  is  leiloualy  sick, 
where  good  health  is  a  condition  of  rdnstate- 
ment  and  the  officera  are  ignorant  of  his  sick- 
Ufits.— SnproDM  Lodge  K.  P.  T.  Qulan  (Miss.) 
82G. 

INTEREST. 

Sre  "Usury." 

On  delinquent  taxes,  see  "Taxation,"  |  4. 
On  subscription,  see  "Subscriptions." 
  to  corporate  stock,  see  "Corporations,"  I  2. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  {  4 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  5. 

INTERPLEADER. 

t  1.    Bigbt  to  intevpleadar. 

I'erson  claiming  that  lumber,  for  the  eon- 
tract  price  of  which  an  action  was  brought, 


belone;ed  to  him  and  had  been  sold  by  plaiu- 
tiff  without  authority,  and  claiming  the  price 
thereof,  cannot  be  aubatituted  as  defendant  by 
bill  of  interpleader.  —  Coleman  v.  Ohambers 
(Ala.)  58. 

}  2.    Prooeedlnffs  SBd  relief. 

M'here  a  substituted  defendant,  claiming  mon- 
ey deposited  in  court,  refused  to  further  plead 
after  demurrer  to  his  claim  was  sustained,  it 
was  proper  to  give  a  general  afiirmative  charge 
for  plaiutifi. — Coleman  v.  Chambers  <Ala.)  58. 

Plaintiff,  by  failing  to  object  to  the  substl- 
tntion  'of  a  defendant  by  bill  of  interpleader, 
did  not  waive  hia  right  to' demur  to  such  de- 
fendant's claim  to  the  money,  when  propound- 
ed.— Coleman  v.  Chambers  (Ala.)  58. 

Error  in  a  judgment  awarding  execution 
againat  a  aubstituted  defendant,  the  money 
sued  tat  being  deposited  in  court,  was  not 
ground  for  reTersel,  but  may  be  corrected  by 
the  appellate  court,  and  the  money  ordered 
gaid  to  plaintur.— Ooleman  r.  Chambera  (Ala.) 

INTERROGATORIES. 

To  witnesses,  see  "Deporitfona." 

INTERVENTION. 

In  actions  In  general,  aee  "Fartiea,"  1 1. 
In  attachment  proceedings,  see  '*Attachm»t, 

8  3. 

INTOXICATING  LIQUORS. 

Spedal  or  local  laws,  see  "Statates,"  I  Z 

i  1.    Loo«l  option. 

Whenever  local  option  article  ot  the  consti- 
tution has  beoi  pdt  in  force  under  an  election, 
the  county  commissionera  have  no  power  to 
srant  a  permit  to  aell  intoxicating  liquort.— 
Itonacker  T.  State  (Fla.)  321. 

Incorporated  towns  and  dties  may  call  a  local 
option  election  12  months  after  election  cover- 
ing the  same  question  as  to  the  whole  parish.— 
State  T.  Jackson  (La.)  870. 

It  is  competent  for  a  police  Jury,  in  adopting 
for  submismon  to  the  voters,  under  Act  ho. 
76  of  1884,  a  regulation  aa  to  sale  of  liquors, 
to  provide  that  the  regnlatlon  shall  take  effect 
in  the  future.— Police  Jury  of  Pariah  of  Aray- 
ellea  v.  Descant  (La.>  976. 

Ballots  pertaining  to  local  option  election 
under  Act  No.  76  of  1S»1,  held  sufficiently 
intelligible.— Police  Jury  of  Pariah  of  Avoyel- 
lea  T.  Descant  (La.)  976. 

I  2.    Uoenses  mmd  texea. 

Const.  18!)8.-  art,  48,  and  concluding  para- 
graph of  article  229.  hdd  not  confiicting:  but 
the  latter  gives  the  general  assembly  authority 
to  exempt  dmnicipalities  from  payment  of  par- 
ish licenses  when  equal  to  those  levied  by  po- 
lice juries  for  parochial  purposes,  thoiigh  In 
case  of  towns  of  less  than  2,500  inhabitants 
this  must  be  done  by  a  general  law.— Swords  T. 
Bailllo  (La.)  942. 

I  3.    Criminal  proseeutlons. 

On  trial  for  illegal  aale  of  liquors,  where  eri- 
dfoce  for  the  state  was  circumstantial,  testi- 
mony that  liquors  controlled  by  defendant  joint- 
ly with  another  were  in  the  room  whai  the 
whisky  was  sold  by.  such  other  person  and  the 
dpffndnnt  was  assisting  therein  irae  admlaal* 
ble.— Wright  V.  State  (Ala.)  864. 

An  indictment  for  selling  intoxicating  liquors 
in  violation  of  Laws  1800,  c.  4746,  must  neces- 
Rarilv  allege  the  holding  of  an  election,  and 
tliiit'it  resulted  againat  the  sale  of  liquors  in  the 
particular  locality  named. — Randall  t.  TilUs 
,  (If'la.)  640. 
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The  eomt  erred  in  instmcting  the  jary  to  con- 
Bider  evidence  not  coTering  the  date  of  an  al- 
leged illegal  sale  of  liqaor,  in  detenDining  wheth- 
er or  not  defendant  was  iniilty>  since  the  evl- 
doice  was  Irrelevant. — Snider  T.  State  (Miss.) 
78. 

Pand  evidence  of  defendant's  having  a  license 
was  incompetent.  In  lhe>abiH>nce  of  proof  of  no- 
tice and  failure  to  produce.— Snider  v.  State 
(Miss.)  78. 

On  a  pnwecation  for  selling  spirituona  liquor 
without  a  license,  a  verdict  that  defendant 
was  "gailt;  of  aiding  gelling  whisk;"  was  snffl- 
cient  to  nustain  judgment;  its  meaning  being 
clear.— Johns  v.  State  (Miss.)  401. 

IRRIGATION. 

See  "Waters  and  Water  Courses,"  S  2. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal  and 
Error."  I  7. 

JEOPARDY. 

Fornier  Jeopardy  bar  to  pro8«cation,  see  "Crim- 
inal Law,  *  I  5. 

JOINDER. 

Of  canses  of  action,  see  "Action,"  |  1. 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Condnct  at  trial  of  crimisal  prosecution,  see 

*'Crimina!  Law,"  §  H. 
Mandamus  to  judge,  see  "Mandamus,"  S  2. 

f  1.   Rights,  powwa,  dmtlM,  Mtd  llmbU- 
Itles. 

The.  Judge  of  the  county  court  is  not  required 
to  certify  to  the  city  or  circuit  court  a  state- 
ment of  the  fees  due  the  ,  sheriff  in  criminal 
cases,  where  the  defendant  demands  a  jnry  triaL 
— Burns  v.  Moragne  (Ala.)  460. 

Under  Cr.  Code,  {  4578,  the  judge  of  the  coun- 
ty court  is  under  no  official  duty  to  collect  costs 
in  criminal  cases  which  go  as  fees  to  the  sheriff. 
—Bums  V.  Moragne  (Ab.)  400. 

Under  Cr.  Code,  I  5247,  the  judge  of  the  coun- 
ty court  is  not  required  to  eend  up  to  the  city 
or  circuit  court  a  statement  of  the  costs  due 
the  sheriff  in  criminal  cases,  when  the  d^endaut 
is  bound  over  to  answer  an  indictment^Bums 
T.  Moragne  (Ala.)  400. 

JUDGMENT.  ' 

Decree  in  equity,  see  "Equi^,"  J  6i 
Foreclosure,  see  "MortKagea.   }  6. 
In  action  against  county,  see  "Counties,"  {  5. 
In  criminal  prosecutioos,  see  "Criminal  Law," 
I  20. 

In  Justice's  court,  see  "Justices  of  the  Peace," 
«  2. 

Ill  suit  for  divorce,  see  "Divorce,"  6  1. 

On  anieal  or  writ  of  error,  see  "Appeal  and 

Error,"  9  21. 
Probate  proceedings,  see  "Wills."  {  2. 
Review,  see  "Ainieal  and  Error." 

I  1.    Br  defanlt. 

Where,  in  an  action  on  account  for  gooils 
Fiold,  defendant  pU'ads  oon  assumpsit,  it  is  er- 
ror to  entpr  Judirnient  by  nil  dicit  against  him, 
though  he  offers  no  evidencp. — Clements  v.  May- 
field  Woolen  Mills  (Ala. I  10. 

In  an  action  by  a  judge  of  probate  to  recover 
cuinpt-uhuliuu  for  recopyiug  records,  the  de- 


fendant has  not  a  legal  right  to  plead  to  the 
meritfl  after  a  jnd^ent  by  defaalt,  though 
a  writ  of  inquiry  is  necessary. — Washington 
County  V.  Porter  (Ala.)  185. 

Judgment  by  default  on  sdre  facias  cannot 
be  rendered  on  the  first  di^  of  the  term  at 
which  scire  facias  is  returned. — ^HoUis  t.  Hen- 
berg  (Ala.)  582. 

Under  Acts  1888-89,  p.  797,  regulating  prac- 
tice in  the  circuit  court  of  Jefferson  county, 
the  court  cannot  pass  on  a  motion  to  set  aside 
a  judgment  by  default,  unless  brought  to  notice 
of  the  court  within  30  days  from  judgment,  and 
accompanied  by  an  affidavit  setting  forth  a 
lawful  defense. — Ex  parte  Payne  (Ala.)  622. 

Where  judgment  by  default  is  rendered  in 
circuit  court  of  Jefferson  county,  and  witbiu 
30  days  there  is  a  motion,  without  affidavit,  to 
set  it  aside,  the  court  cannot  continue  the  mo- 
tion.—Ex  parte  Payne  (Ala.)  622. 

Where  application  to  set  aside  default  Judg- 
ment in  circuit  court  of  Jefferson  county  waft 
not  accompanied  by  an  affidavit  of  merit,  ami 
the  court  continued  the  motion  until  after  30 
days,  the  renditioo  of  an  order  ot  the  court  un- 
til the  day  to  which  it  was  continued,  setting 
aside  default,  held  void.- E^i  parte  Payne  (Ala.) 
622. 

Clerks  of  court  cannot,  under  Rev.  St.  f  1085, 
mter  Judgment  br  default  on  a  dedaration  in 
tort.— Btnbbs  v.  Franklin  County  Lumber  Co. 
(Fla.)  317. 

I  S.    Om  trial  ef  IsawM. 

A  Judgment  entry,  that  on  "demurrer  to 
pleas  3,  4,  5,  6,  and  9.  said  demurrer  is  ovei^ 
ruled,  and  demurrer  to  replication  to  4th  plea 
sustained,"  Aeld  not  to  constitute  a  Judgment 
either  sustaining  or  overruling  the'  demurrer. — 
Tallasaee  Falls  Mfg.  Co.  v.  Western  By.  of  Ala- 
bama (Ala.)  203. 

Where  several  parties  sue  Jointly  as  plain- 
tiffs, only  part  of  whom  have  a  right  of  ac- 
tion, the  action  most  fail  as  to  all.--Prestwood 

V.  McGowin  (Ala.)  386. 

f  3.   Equitable  reUaf . 

To  a  bin  to  prevent  execution  of  decree  and 
have  It  annulled,  all  the  parties  to  the  decree 
must  be  made  narties. — McGlathery  v.  Richard- 
son (Ala.)  665. 

Where  relief  nought  is  to  restrain  execution 
of  decree  and  have  it  annulled  for  fraud,  the 
proper  proceeding  is  by  o^nnal  bill. — McGlath- 
ery V.  Richardson  (Ala.)  6^ 

A  stranger  to  a  judgment  which  injuriously 
nffect3  him  may  by  original  bill  directly  attars 
it  for  colluKion,  and  on  proof  thereof  have  it 
annulled.— First  Nat.  Bank  v.  Pullen  (Ala.)  685. 

In  Riiit  to  enjoin  enforcement  of  judgment, 
plaintiff  must  show  that  it  was  obtained  with- 
out consideration.— Mutual  Nat.  Bank  v.  Moore 
(La.)  103. 

One  alleging  that  his  paper  was  used  as 
accommodation  must  prove  the  fact. — ^Mutuaf 
Nat.  Bank  v.  Moore  (l-a.)  103. 

i  4.    ColUteral  attack. 

Id  a  suit  for  partition,  where  defendants  in- 
terpose a  former  judgment  Hud  sale,  plaintiffs 
may  urge  as  against  it  the  existence  of  abso- 
lute nuliiticH.  rendering  it  void.—- Decuir  v.  De- 
cuir  (La.l  1»32. 

Where  a  jiidcment  is  void  for  defects  appar- 
ent on  its  face,  it  need  not  be  directly  attacked 
in  the  court  which  rendered  it  to  secure  judg- 
ment of  nullity. — Deciiir  v.  Dectiir  (La.)  032. 

i  6.   CoBfllvslTeBess  of  adjndicatioii. 

In  a  proceeding  in  equity  to  have  a  de«d  can- 
celed, to  remove  a  cloud  from  the  title  to  tim- 
ber on  certain  land,  Add,  that  the  plaintiff 
could  not  question  the  execution  of  the  deed, 
as  its  validity,  having  been  determined  m  two 
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ejectment  suits  for  the  fee  of  land  coDvered  in 
tbe  tame  deed,  was  re*  adjudicata.— McOrantt 
T.  Baggett  (Ala.)  198. 

Jndnnait  by  default  In  action  to  recorer  ac- 
crued Interest  on  note  held  not  res  judicata  in 
subsequent  action  to  recover  the  principal  due 
on  the  note.— Oowder  t.  Red  Honntain  Min. 

Co.  (Ala.)  847. 

Judgment  for  defeadant  in  ejectment  to  re- 
^Ter  right  of  way  of  railroad  company  held  no 
bar  to  B  suit  to  recover  compensation  for  tak- 
ing and  using  the  lands  as  such  right  of  way. 
—Southern  Ky.  Co.  v.  Cowan  (Ala.)  985. 

Where  final  account  of  receivers  was  homolo- 
gated, and  the  proceedings  were  en  concurso, 
the  Judgment  had  the  effect  of  res  judicata.— In 
re  Receivership  of  Sheets  Lnmber  Co.  (La.)  828. 

Creditors  who  have  contested  one  another's 
claims  en  concurso  in  settling  the  receivers'  ac- 
raunt  are  bound  by  the  decree.— In  re  Receiver- 
ship of  Sheets  Lnmber  CO.  (Ia.)  328. 

I  e.    Payment,  ■attsfaotion,  merger,  and 
usoltarce. 

A  decree  declaring  a  vendor's  lien  on  land, 
and  ordering  sale,  bnt  not  adjudging  personal 
liability,  held  not  within  Code,  S  and  no 

presumption  of  payment  arises  from  the  fact 
that  no  execution  was  ever  issued,  or  the  hill 
was  dismissed  several  years  after  decree  was 
rendered.— Moore  t.  Williams  (Ala.)  796. 

JUDICIAL  NOTICE. 

In  dvU  actions,  see  "Evidence,"  |  1. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Ezecuton  and 

Administrators,"  l_0. 
On  execntton,  see  "Ezecntion,"  |  2. 

JURISDICTION. 

See  "Equity,"  {  1. 

Amount  in  controversy,  see  "Appeal  and  Er- 
ror," 8  4. 

Appellate  Jurisdiction,  see  "Appeal  and  Error," 
i  2;  "Criminal  Law,"  g  22. 

Jurisdiction  of  particular  actions  or  proceed- 
ings, see  "Habeas  Corpus,"  |  1;  ''Manda- 
mus." I  8. 

 •  crintinai  prosecutions,  see  "Criminal  Law," 

I  3;  "EmhwEslement." 
Justices'  courts  in  civil  casei,  see  "Justlees  of 

the  Peace,"  }  1. 
Mandamus  to  court  to  take  jurlsdictiiHi  of  ac- 
■  tioo,  see  "Mandamus,"  {  2. 
Particular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct,  see  "Oriminal  Iaw,"  8 

17;  "Trial."  8  5. 
Disqualification  or  misconduct  ground  for  new 

trial,  see  "New  Trial,"  8  !• 
Instructions  in  civil  actions,  see  "Trial."  8  4. 
 in  criminal   prosecutions,   see  "Criminal 

Law,"  8  15. 

Questions  for  jury  in  criminal  prosecutions,  sec 

"Criminal  Law,^'  8  14. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  8  3. 
Verdict  in  civil  actions,  see  "Trial,"  8  6. 
  in  criminal   prosecutiona.   see  "Criminal 

Law,"  8  IH. 

I  1 .    Nature  and  oovstltntion  of  juries. 

Under  Const,  art.  llti.  a  proKecution  for  re- 
ceiviniE  stolen  goo&ti  may  be  tried  bj  a  jury  of 
five.— State  v.  Duggnn  (La.)  278. 


i  2.    BlKht  to  trial  by  Jury. 

Acts  1S9S-99,  p.  7S1.  conferring  jurisdiction 
on  county  court,  nefd  not  nnconstltutlonal  in  re- 
quiring appearance  bond  as  a  condition  preced- 
ent to  trial  by  jury.— Howard  r.  State  (Ala.) 

580. 

8  3.    SnauaottUM;,  attendamee.  (Uaokavsot 
and  eompensatloB. 

Where  a  venireman  stated  that  his  name  was 
"Joseph  P.  W.,"  but  that  he  signed  checks  and 
other  instrumeuts  as  "J.  P.  W.,"  refusal  to 
quash  the  venire  because  be  was  summoned  as 
"J.  P.  W,"  was  not  an  abuse  of  discretion. — 
Brown  T.  State  (Ala.)  200. 

In  a  capita!  case,  where  the  trial  is  set  for 
the  week  following  the  order,  and  a  special  ve- 
nire ordered,  and  the  trial  is  then  postponed 
for  a  week,  it  Is  not  error  to  order  that  the  spe- 
cial jury  drawn  and.  regular  jurors  for  the 
week  should  appear  on  tbe  day  to  which  the 
case  is  continued. — Gerald  v.  State  (Ala.)  614. 

In  drawing  of  jnrors  for  trial  of  defendant, 
charged  with  eaxdtal  offense,  the  judge  need 
not,  when  drawfag  tbs  slips,  call  aloud  the 
names  of  the  persons  as  they  are  drawn  from 
tbe  box.— Pamell  v.  State  (Ala,)  800. 

Procedure  on  drawing  special  jury  for  trial 
of  capital  cnae  reviewed,  and  held  to  fnmish 
no  ground  for  quashing  spedai  venire. — Sim- 
mons V.  State  (AJa.)  »m 

As  no  method  is  provided  for  setting  aride 

proceedings  of  jury  commission  in  drawing  gen- 
eral venire,  the  judge  can  set  it  aside  by  an  or- 
der In  open  court  or  in  chambers. — State  v.  Kel- 
logg (La.)  285. 

(Complaint  that  accused  is  entitled  to  he  tried 
by  a  jury  from  the  venire  drawn  by  a  majority 
of  the  jury  commission  before  the  other  mem- 
bers had  qualified  is  without  merit. — State  v. 
Kellogg  (La.)  285. 

Every  court  has  power  to  adopt  means  neces- 
sary for  correction  of  Irregularities  In  drawing 
of  jurors.— State  t.  Kello^  (La.)  286. 

The  trial  judge  may  order  talesmen  from  por- 
tions of  the  parish  remote  from  the  scene  of 
the  homicide,  though  there  is  antagonism  be- 
tween the  two  sections  of  the  parish.- State  v. 
Kellogg  (La.)  285. 

Under  Acts  1898.  No.  135,  all  the  members  of 
the  jury  commission  must  be  qualified  before 
ofHcial  action  is  taken  by  it  as  a  whole.— SUte 
V.  Kellogg  (La.)  285. 

Where  less  than  the  full  number  of  Jury  com- 
mission act  before  the  body  has  been  complet- 
ed, the  district  judge  can  set  aside  their  pro- 
ceedings.— State  V.  KelloK  (La.)  286. 

I  4.    CompetenoT  of  Jnrors,  olkallenceat 
and  objeotlons. 

In  organizing  a  jury  to  try  a  capital  case,  tbe 
fact  that  juror  has  served  _  during  the  same 
term  on  trial  of  other  distinct  murder  cases 
?idd  no  ground  for  challenge.— Gerald  v.  Utate 
(Ala.)  814. 

Where  it  developed,  after  jury  was  sworn, 
that  one  of  them  was  a  witness,  held  error  to 
allow  the  state  to  withdraw  its  acceptance  of 

such  juror  and  challenge  for  cause. — Storing  v. 
State  (Ala.)  604. 

Where  a  juror  has  been  accepted  by  the 
state,  nnd  sworn,  he  cannot,  without  the  con- 
sent nf  defendant,  be  challenged  by  tbe  state 
for  cause  existing  when  he  was  sworn. — Moring 
V.  State  (Ala.)  (V-A. 

Bev.  St.  8  1152,  docs  not  disqualify  persons 
serving  as  jurors  at  one  term  from  serving  as 
such  at  a  subsequent  term  during  the  same 
year.— Yates  v.  State  (Fla.)  005. 

On  trial  of  several  accused  jointly,  peremp- 
tory challenges  of  the  defense  are  not  exhanst- 
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ed  so  lone  as  any  are  left  to  one  or  more. — 
Stnte  T.  Breanx  (La.)  222. 

Rejection  of  Juror  cballmged  for  cause  "bj 
the  state  is  no  ground  of  complaint  for  the 
accused.— State  T.  Breanx  (La.)  Z22. 

The  district  jodpe  can  sustain  state's  chal- 
lenge for  viLuse  of  a  juror  whose  wife  is  an 
aunt  uf  the  wife  of  the  accused.— State  t.  Kel- 
logg |.La.)  2S.>. 

.Turor  Jtfld  not  affected  by  rumors  as  to  the 
guilt  of  accuse^.— State  v.  Kellogg  (La.)  285. 

(Hiallenge  by  the  state  of  a  juror  whose  broth- 
er had  been  murdered  by  the  man  whom  the 
defendant  murdered  is  properly  suatained. — 
State  T.  Kellogg  (La.)  285. 

It  was  not  vTtor,  in  a  murder  trial,  to  refuse 
to  quash  a  special  Tenire  facias  becnuse,  of  the 
25  men  drawn,  only  21  were  summoned,  of 
which  on^  16  appeared  on  return  day,  which  on 
examinatloii  were  reduced  to  S.— Freeman  t. 
State  (Miss.)  TH. 

I  5.    ImpuMlinc  for  trial  and  oatli. 

On  trial  of  capital  case,  the  fact  that  a  juror, 
before  he  was  sworn,  was  allowed  to  leare  the 
jury  box  and  go  to  another  part  of  the  court 
room,  does  not  oonsUtote  ground  for  the  dis- 
charge of  the  jury  or  of  defendant.-^3erald  T. 
State  (Ala.)  014. 

In  trial  of  capital  case,  that  several  of  the 
jurors  of  the  reguJar  panel,  constituting  part 
of  special  venire,  were  eogased  In  trial  of  an- 
other cause,  Aela  no  jcround  for  delay.— Sm- 
mona  v.  State  (Ala.)  929. 

JUSTICES  OF  THE  PEACE. 

I  1.   C»tU  JvriadiotloB  uid  authorltr. 

An  appeal  from  a  judgment  of  revivor  heid 
not  to  be  an  admission  of  a  Justice's  jurisdic- 
tion to  render  the  money  judgment  revived.— 
Bnrgin  v.  Ivy  Coal  &  Coke  Co.  (Ala.)  6T. 

I  2.   P*OMdvr«  -bi  oItII  easM. 

An  order  of  continuance,  made  after  final 
judgment  against  a  garnishee,  together  with  a 
judgment  snbsequentqr  made,  hdti  void.- Bnrgin 
T.  Ivy  Goal  &.  Coke  Co.  (Ala.)  67. 

Action  of  forcible  entry  and  detainer  held 
properly  removed  to  the  circuit  court,  as  au- 
thorized by  Code,  fiS  2147-2149.  —  Fearu  v. 
Beirne  (Ala.)  SriS. 

That  entry  of  judgment  on  a  recognizance  for 
$2(X)  does  not  show  that  the  stnte  recovered 
the  same  held  Immaterial,  it  being  clear  from 
the  record  that  the  recovery  is  in  behalf  of  the 
state.— Doiey  v.  State  (Miss.)  785. 

Service  of  a  anmmons  by  the  justice  of  the 
peace  Issuing  the  same  ii  a  nullit.v,  and  hence 
confers  no  jnriediction  of  the  defendant's  per- 
aon.— McDiigle  v.  Filmer  (Miss.)  996. 

S  3.    Review  of  prooeedincs. 

Recitals  of  rulings  on  demurrer,  not  being 
judgments,  lidd  insnfTicieQt  to  support  assign- 
ments of  error, — Burgin  v.  Ivy  Coal  &  Coke  Co. 
(Ala.)  67. 

Where  an  action  before  a  justice,  when  call- 
ed for  trial,  was  dismissed  because  of  plain- 
tiff's absence,  plaintiff  could  nppwil  from  the 
order. — Horn  v.  McKinnon  (Miss.)  140. 

Under  Code.  §  88.  where  a  justice  of  the 
pence  was  without  jurisdiction  of  the  defend- 
ant's person,  the  circuit  court  is  without  juris- 
diction to  try  such  case  ou  its  being  brought 
up  by  certiorari. — McDugle  v.  S^lmer  (Miss.) 


JUSTIFICATION. 

Of  homicide,  see  "Huniicide,"  8  ^ 


LANDLORD  AND  TENANT. 

Right  of  tenaot  to  action  for  failure  to  rqalr 
cattle  guards,  see  "llailroads,"  S  3. 

I  1.    I<eaa«s  amd  acrMnemta  la  cenenL 

He  who  possesses  a  thing  belonging  to  aa- 
other  may  let  it,  and  warrants  rajoymtmt.— 
Wood  T.  Sala  y  Fabrigas  (La.)  367;  SsU  y 
Fabrigas  v.  Wood,  Id. 

Description  in  lease  held  sufficient  to  desig- 
nate the  property  conveyed. — Wood  v.  Sala  r 
Fabrigas  (La.)  S67;  Sala  y  Fabrigas  v.  Wood, 
Id. 

A  lessee,  pending  litigation  as  to  the  owno- 
ship  of  property  leased,  held  not  concluded  br 
having  inadvertently  signed  an  act  of  lease  in 
which  by  the  description  a  valuable  portioD  cf 
the  proper^  was  not  inclnded. — Wooa  t.  Sala  j 
Fabrigas  (La.)  367;  Sala  y  Fabrigas  t.  Wood. 

Id. 

Lease  giving  lessee  right  to  make  repairs  con- 
strued, and  a  noDwacMntr  daaie  covering  ap- 
parent defects  held  valia.- Piercft  t.  Hedden 
(La.)  784. 

Lessor  held  liable  to  lessee  for  expendttnia 
made  for  repairs  where,  before  expiration  of 
lease,  the  building  was  condemned  or  the  ritj 
and  demolished.— Pierce  r.  Hedden  OaJ  T3i. 

I  2.   Tems  tmw  Twn. 

Evidence  held  to  snpport  Judgment  for  Isi- 
sees  in  an  action  to  recover  a  year's  rent  fn 
holding  over,— Davia  t.  Brown  (Miss.)  172. 

i  8.    Premlaes,  and  enjeywmt  and  est 

thereof. 

A  lessee,  in  suit  on  his  lease,  can  show  mc- 
tion  from  a  portion  of  the  property  and  dda 
reduction  of  rent — Wood  v.  Sala  j  Fabrigu 
(La.)  867;  Sala  y  Fabrigas  r.  Wood.  Id. 

Where  lessee  is  awam  tiiat  thine  leased  b^ 

longs  to  another,  he  can  recover  no  damaget 
on  eviction,  hot  is  entitled  to  reduction  of  dir 
rent— Wood  v.  Sala  y  Fabrigaa  (La.)  367;  Sib 
y  Fabrigas  v.  Wood,  Id. 

It  will  not  be  presumed  that  a  lessee  assumed 
the  risk  of  defects  in  a  hoase  so  radical  if  n 
call  for  the  condemnation  of  the  premises  u 
dangerous  to  the  public  safety. — Fierce  t.  Hed- 
den (La.)  754. 

i  4,   Heat  and  ailranoM. 

J^essees,  being  ignorant  at  the  time  of  ngi- 
ing  lease  that  part  of  the  propM^  had  ben 
sold  to  another,  held  entitled  to  a  Kdaction  «! 
the  rent.— Wood  v.  Sala  y  Fabrisaa  (La.)  9Si: 
Sala  y  Fabrigas  v.  Wood,  la. 

Purchaser  of  leased  land  Aeld  to  have  n:t: 
to  enforce  lease  as  to  tenant,  but  not  as  aETiir.st 
his  subtenant— Ashley  v.  Young  (Hiss.)  822. 

Where  plaintiff's  intestate  took  op  def«a-'.- 
ant's  rent  note  and  famished  him  with  ^u;- 
plies  under  an  agreement  that  defendant  w<':i.d 
recognize  plaintiff's  intestate  as  landlord,  plu- 
dff  was  not  entitled  to  a  landlord's  attadiohrK 
for  the  supplies  furnished.  —  Coker  t.  Briti 
(Miss.)  833. 

Under  Ann.  Code,  S  2501,  tlie  administrt:- : 
of  an  assignee  of  a  rent  note  may  distrain  f"t 
the  balance  due  on  the  same. — C>>1ceT  t.  Bn" 

(Miss.)  833. 

S  5.    Re-entry  and  reooTery   of  psssei- 
slon  by  landlord. 

Ontrnet  of  lease,  giving  lessee  an  option 
purchase  at  the  end  of  20  years,  consmw^ 
and  held,  that  placing  defendant   in  mora 
not  a  condition  precedent  to  his  dlspossessioB- 
—City  of  New  Orleans  v.  Oamp  (1-a.)  aiO. 

Landlord,  having  lease  with  nn  optim  *S 
purchase,  Mid  not  estopped  by  the  fact  that  V 
collected  taxei  from  defendant  to  deny  his  o«-- 


Digitized  by 


Google 


INDEX. 


1051 


ership  of  the  property. — Oty  of  New  Orleans  T. 
Camp  (La.)  340. 

The  right  of  lessor  of  Isnd  held  not  extin- 
guished DT  failure  of  lessee  to  pay  rent  for  10 
years.— Cfty  of  New  Orieans  y.  Camp  (La.)  840. 

Where  part  of  claim  for  rent  ia  prescribed 
rental  for  three  years  precediDg,  the  suit  is 
not  prescribed,  and  under  contract  of  lease  the 
landlord  Tield  to  have  a  right  to  possesBioD.— 
aty  of  New  Orleans  t.  Camp  (La.)  340. 


LANDS. 


See  "PubUe  Lands." 

LAPSE. 

Of  devise  or  legacy,  see  "Wi41a,"  I  4, 

LARCENY. 

See    "Bmbenlerasnf*;     "Bacdvliig  Stolen 
Goods." 

Conriction  of  offense  charged,  see  "Indictment 
and  Information,"  S  &• 

I  K.  OffeuMs,  and  TMyoBslUlltr  thw 
£or< 

Where  one  In  cood  faith  takes  the  property 
of  another,  belieTing  it  to  be  his  own,  he  is  not 
^Uty  of  Iarcaiy.^£Eleginbotham  t.  SUte  (^la.) 

I  2.    Pjoosentloii  and  yvnlBliaMat. 

An  Instrnction,  on  trial  for  larceny,  to  acquit 
if  the  defendant  had  good  reason  to  beliere 
that  the  property  was  that  of  uotiier  than 

Srosecutiag  witaess.  Aeld  erroneons.— Hoskey  v. 
tate  (Ala.)  838. 

An  instrocUon,  where  there  la  evldenoe  of 
conspiracy,  to  acquit  defendant  if  there  Is  rea- 
sonable doubt  as  to  whether  defendant  took  the 

groperty  stolen,  Aeld  erroneous.— Huskey  v. 
tate  (Ala.)  838. 

On  trial  for  larceny,  where  there  is  evidence 
of  conspiracy,  a  charge  wMch  ignores  such  evi- 
dence held  erroneons.— Huskey  t.  State  (Ala.) 
838. 

evidence  in  prosecution  for  larceny  Aeld  to  sus- 
tain a.  conviction.— Washington  T.  State  (Miss.) 
77. 

LEASES. 

See  "T^dlord  and  Tenant." 
Of  market  stalls  in  cities,  see  "Municipal  Cor- 
porations," i  4. 


LEGACIES. 


See  "WUlB." 


LETTERS  PATENT. 

For  pnbUc  lands,  see  "Pnbilc  Lands,"  %  1. 

LEVEES. 

President  of  board  of  levee  commissionera 
cannot  be  compelled  by  mandamus  to  sign  an 
act  donating  public  lands  to  a  private  corpo- 
ration.—SUte  ex  rel.  Texarkana,  S.  &  N.  By- 
Co.  T.  Smith  (La.)  40. 

Where  land  lying  in  a  county  not  subject  to 
a  levee  tax  was  subsequently  included  in  a 
county  lying  in  ft  levy  district,  such  land  Wfl3 
(iuhject  to  a  levee  tax.— Holder  T.  Bond  (Miss.) 
TliU. 


LIBEL  AND  SLANDER. 

Lfabilities  of  buaband  for  slander  by  wife,  see 
"Husband  and  Wife,"  i  3. 

{  1.   PriTll«BeA    oonunnnloations,  And 
mallee  therettt. 

Wbere  slanderons  reports  have  been  circo- 
lated,  the  law  presumes  malice  and  injury. — 
McClure  V.  McMartin  (La.)  227. 

In  action  for  defamation  of  character,  evi- 
dence held  to  sustain  finding  that  plaintia  was 
not  guilty  of  the  wrongs  alleged.— Grant  v. 
Hoynes  (La.)  708. 

Statement  In  action  for  services  rendered  of 
a  public  wrong  committed  by  plaintiff  not  con- 
nected with  the  services  Jield  not  privileged,  as 
it  affords  do  ground  of  defense  to  the  defend- 
ant.—Grant  T.  Haynes  (La.)  708. 

I  8.  Aoflona. 

Where  defendant  does  not  attempt  to  justify 
the  slanderous  statement,  bat  denies  them, 
evidence  as  to  the  truth  of  such  statements 
should  be  excli^ed.  —  McOore  t.  McMartin 

(La.)  227. 

Issue  of  fact  in  action  for  defamation  of  char- 
acter, that  plaintiff  had  committed  certain 
wrongs  against  the  social  order,  held  not  sus- 
tained by  the  evidence. — Grant     Haynes  (La.) 

708. 

In  fixing  damages  for  slander,  the  court  will 
consider  Uiat  the  words  were  spoken  in  pas- 
sion by  one  who  at  the  time  believed  he  had 
a  grievance.— 4iiennann  v.  Grescioni  (La.)  9^. 

LICENSES. 

See  "Hawkers  and  Peddiers." 
For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  i  2. 
Injuries  to  licensees,  see  "Negiigeace,"  i  1. 

S   1.    For  oconpatlous  and  pTlvlleses. 

Under  Code  1892,  {§  2935.  2972,  a  city  has  no 
power  to  levy  a  tax  for  the  prlTilege.  of  con- 
duct in  r  a  meat  market  in  excess  of  60  per  cent 
of  tlie  state  tax  on  the  same  occupation. — Olty 
of  Biloxi  V.  Barries  (Miss.)  466. 

The  failure  of  a  sawmill  owner  to  pay  the 
privilege  tax  required  by  law  for  rnnnrng  a 
■aviniU  held  fatal  to  his  claim  founded  on  a 
breach  Of  contract — Rearden  T.  Henson  (Mlae.) 
764. 

LIENS. 

See  "Attachment"  i  1;  "Mechanics*  Uens." 
Landlord's  lien  for  rent,  see  "Landlord  and 

Tenant,"  S  4. 
Of  warehousemen,  see  "Warehousemen." 
Vendor's  Hen  on  lands  sold,  see  **Vendor  and 

Purchaser."  8  5. 

LIFE  ESTATES. 

See  'Ttower";  "Kemainders." 
Creation  by  win,  see  "Wills,"  |  8. 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Action  by  remaindermen,  see  "Remainders." 

.\ction  for  wages,  see  "Master  and  Servant" 

8  1. 

.\t-tioii  to  enforce  liability  on  subscription  for 

stock,  see  "Corpora  tioa.s,"  S  3. 
Suit  for  partiti(Hi,  see  "Partition,"  I  !• 
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%  1.    Statutes  of  Umltatloii. 

Actions  for  damages  resulting  from  jiersonal 
injuries  are  prescribed  in  one  yeap.—W  amer  v. 
New  Orieana  &  a  B.  Oo.  (La.)  226. 

I  S.    OompwtAtiom  of  psriod  of  llalte- 

tion. 

Suit  in  United  States  court  held  to  Interrupt 
prescription,  thonsb  that  court  has  no  juris- 
dictioo;  plaintiff  being  a  resident  of  the  state. 
~Blume  T.  at7  of  ISfew  Orleans  (Ln.)  106. 

Prescription  br  adverae  claimant  Ae/d  iuap- 
^licable  to  minora.— liandry  t.  Landry  (La.) 

Limitations  against  an  action  by  a  wife,  or 
her  heirs,  to  avoid  her  deed,  induced  by  duress 
to  prevent  a  threatened  prosecution  of  her  hus- 
band for  embezzlement,  did  not  begin  to  run 
until  bis  death.— Allen  t.  Leflore  County  (Miss.) 
161. 

Const  1890,  I  104,  stopped  the  rtinning  of 
the  statute  of  limitations  against  counties  on 
pendinscoutracts,  where  the  bar  was  not  com- 
plete.--Board  of  Sap'rs  of  Wayne  County  t. 
Helton  (MbM.)  820. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  |  2. 

LIQUOR  SELLING. 

Ree  **Intozicating  Liquon." 

LIVE  STOCK. 

Injuries  from  operation  of  railroads,  see  "Ball- 
roads,"  18. 

LOAN  COMPANIES. 

See  "Bnlldlng  and  Loan  Assodatlons." 

LOCAL  UWS. 

Sea  "Statutes,"  !  2. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicating 
Ugnora,"  {  1. 

LOGS  AND  LOGGING. 

Logging  companies  aa  employers,  see  "Master 
and  Serrant,"  |  2. 

LOST  INSTRUMENTS. 

Code,  I  31,  deciaring  that  suit  may  be  brought 
on  a  bond  which  has  becu  lost  or  destroyed 
by  accideot.  held  to  include  the  loss  of  a  bund 
by  theft.— Mobile  (bounty  v.  Sands  (Ala.)  26. 

Where  affidavits  were  attached  to  a  com- 
plaint on  a  lost  bond,  under  Code,  $  31.  and  af- 
fidavits were  nttnched  to  the  plea  denying  the 
pxecntion  of  the  inslninient  nued  on.  held  error 
to  allow  the  nilidiivita  accompanying  the  com- 
plniut  to  be  read  in  evidence. — MoUle  County 
V.  i«and8  (Ala.)  26. 

LUNATICS. 

See  "Insane  X'ersons." 


MACHINERY. 

I>nn(rorous  machinery,  we  "Negligence,"  |  1. 
Liability  of  employer  for  defects,  see  "Master 
and  SerraBt,'^  |  2. 


MAINTENANCE. 

See  "Champerty  and  Maintenance.'* 

MALICE. 

See  *<Libel  and  Slander,"  |  1. 

MALICIOUS  PROSECUTION. 

{  1.  Aotloiu. 

Iq  an  action  for  malicious  prosecution,  where 
evidence  shows  that  plaintiff  in  suit  violently 
assaulted  defendant,  and  defendant  afterwards 
charged  him  with  committing  robbetjr,  a  charge 
not  sustained,  plaintiff  cannot  recorer  for  ma- 
licious prosecution.— David  v.  Aaronson  (La.ft 
895. 

MANDAMUS. 

To  levee  officers,  see  "Levees.** 

S  1.   Nature  and  mronnda  Im  KOBeroX* 

-Where  defendant  to  bill  files  a  cross  bill,  and 
original  complainant  demurs  and  movea  to  dis- 
miss, and  the  chancellor  overrules  the  demurrer 
and  the  motion,  mandamus  will  not  lie  on  ai;»- 

SUcation  of  cross  defendant  to  set  aalde  the 
ecree.— Bicldey  v.  Bickley  (Ala.)  851. 

Mandamas  will  not  lie  nnless  the  action  de- 
sired la  of  absolute  obligation  on  the  part  of 
the  persons  sovight  to  be  coerced. — State  ex  rel. 
Texarkana,  S.  &  N.  Ry.  Co.  v.  Smith  (La.)  40. 

Mandamus  will  not  issue  to  compel  an  of- 
ficer to  do  a  certain  act  after  the  matter  in 
controversy  has  become  an  accompiisfaed  fact- 
— State  ex  rel.  Hiem  v.  St.  Panl  (La.)  112. 

}  2.   Sabjeots  and  parposea  of  rollof. 

Application  for  mandamus  to  judge  to  com- 
pel granting  of  injunction  denied,  no  snfiicient 
cause  therefor  being  shown. — State  ex.  rel.  Col- 
lorn  V.  Sommerville  (La.)  280. 

The  right  reserved  by  a  judgment  fixing  the 
amount  of  costs  will  not  be  enforced  by  man- 
damus.—State  ex  rel.  Millaudon  v.  Sommerville 
(La.)  724. 

Where  the  civil  district  court  dismisses  plain- 
tiff's suit  for  want  of  jurisdiction,  and  he  ap- 
peals to  the  court  of  appeala,  which  dismisses 
the  appeal  because  suit  was  not  for  ownership, 
but  possession,  of  land,  and  there  Is  no  evi- 
dence of  value  of  possession,  mandamus  will 
not  issue  to  compel  the  court  to  take  jarisdic- 
tion.— State  ex  rel.  Grunewald  v.  Judges  of 
Court  of  Appeala  for  Parish  of  Orleans  (La.) 
816. 

I  3.    Jnrlsdlotlon,  praeeedlBC>t  m- 
llaf. 

Mandamus  issued  bjr  the  appellate  court  will 

not  be  made  peremptory  when  the  question  in- 
volved is  brought  up  for  review  on  appeal  aft- 
er rule  nisi  issued.— State  ex  rel.  Buck  v.  Hingle 
(La.)  349. 

Restraining  effect  of  the  rule  nisi  issued  con- 
tinued until  the  issues  involved  shall  have  been 
decided  on  apponi  brought  pending  such  rale. — 
State  ex  rel.  Buck  v.  Hingle  (La.)  340. 

MANDATE. 

See  "Mandumns." 


MANDATORY  INJUNCTION. 

See  "Injunction,"  |  2. 

MANSLAUGHTER. 

See  "Homicide,"  |  3. 
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MARKETS. 

In  dtin.  see  "Mnnicipal  Corporations,"  SI  4,  7. 

MARRIAGE. 

See  "Big*Diy";    "DlToitce";    "Husband  and 
Wife." 

MARRIED  WOMEN. 

«M  "Hnsband  and  Wife." 


MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

Actions  for  wrongful  death,  see  "Death,"  i  2. 

I  1.   Berrioea  and  eompeasatloH. 

Where  employ^  has  rendered  serrices  for  re- 
maneration,  bia  employer  is  liable  therefor. — 
Mugnicr  v.  Dendinger  (La.)  345. 

Where  plaintiff  was  in  charge  of  business  for 
-defendant,  his  services  were  not  those  of  a 
mere  laborer,  and  therefore  are  not  sabject  to 
prescription  of  one  year. — Mngnier  Dendin- 
ger (La.)  345. 

I  2.    Master's  llabUltr  Injuries  to 

serra&t. 

In  an  action  by  administrator  of  deceased 
employ^  to  recover  damages  for  injuries  result- 
ing in  death,  complaint  held  not  sufficient  in 
falling  to  show  that  order  given  by  snperin- 
tendent  was  nnnecessary,  or  that  superintend- 
ent had  any  knowledge  that  the  probable  re- 
sult of  ttie  order  would  be  an  injury  to  the 
deceased.— Decntur  Car-Wheel  &  Mfg.  Co.  r. 
Mehaffey  (Ala.)  646. 

Count  in  declaration  for  Injuries  to  plaintifTs 
decedent  resnlting  in  his  death  held  to  suffi- 
ciently aver  Itnowledge  on  the  part  of  the  su- 
perintendent that  his  order  would  cause  injury 
to  such  decedent.— Decatur  Car-Wheel  &  Mfg. 
Oo.  V.  Mehaffey  (Ala.)  646. 

An  employer  ia  liable,  under  Code,  §  1749.  for 
the  wanton  or  intentional  misconduct  of  an 
employ^,  inflicting  personal  injury  on  another 
employe.— Southern  Ry.  Co.  v.  Moore  (Ala.) 
659. 

A  rope  used  for  lowering  timber  in  construc- 
tion of  trestle  along  the  railroad  track  held  no 
part  of  the  machinery  or  plant  of  the  railroad 

company,  so  that  ininry  caused  by  a  defect 
therein  would  be  within  the  employer's  liabil- 
ity act  (Code,  S  1749,  aubd.  1).— Southern  Ry. 
Co.  V.  Moore  (Ala.)  659. 

Servant  employed  sufficiently  long  to  know 
the  precaution  necessary  in  preparing  machin- 
ery held  injured  through  contributory  negli- 
gence.—Carriere  T.  R.  McWilliams  (La.)  333. 

Employ^  held  to  assume  the  danger  thron^h 
■which  he  was  injured. — Oarriere  v.  B.  McWil- 
liams (La.)  33.3. 

Employ^  18  years  of  age  has  not  on  that  ac- 
count greater  rights  to  damages  for  injury  than 
one  of  age.~Carriere  v.  R.  McAVilliams  (La.) 
33a 

Evidence  Add  to  show  employe  injured  by 
failnre  to  exercise  ordinary  care. — CJarriere  v. 
R.  McWilliams  (La.)  33^. 

Although  a  logging  railroad  la  not  required 
to  be  laid  with  the  same  care  as  an  or£nary 
railway  track,  it  should  be  so  constructed  as  to 
render  It  reasonably  safe  for  those  performing 
sv-Tvice  in  connection  with  it. — Lynn  v.  Antrim 
Lumber  Co.  (La.)  874. 

Evidence  Jirld  lusufflcieat  to  establish  defense 
that  employ^,  when  injured,  was  not  engaged 
In  the  discharge  of  his  duty.— Moore  t.  W.  B. 
Pickering  Lumber  Co.  (La.)  990. 


Evidence  held  insufficient  to  show  employ^ 
injured  guilty  of  contributory  negUgeDce.— 
Moore  t.  W.  R.  Pickering  Lumber  Oo.  (La.) 

990.. 

In  an  action  In  Mississippi  for  injuries  to  a 
hrakeman  in  Louisiana,  the  Louisiana  law  that 
a  conductor  is  a  vice  principal,  and  not  a  fel- 
low servant,  applies.-— Illinois  Cent.  R.  Oo.  v. 
Harris  (Miss.)  760. 

I  8.   UsblUties  for  lmj«ri«a  to  tUrd 
persOBB. 

An  Ottployer  hdi  not  liable  for  an  assanlt 

made  by  bis  servant  ontside  of  his  employment, 
acting  with  malice  and  causing  damage. — Mc- 
Dai-mott  V.  American  Brewing  Co.  (La.)  498, 

MAXIMS. 

Of  equity,  see  "Equity,"  1  L 

MEASURE  OF  DAMAGES. 

See  "Damages,"  t  1. 

MECHANICS'  LIENS. 

i  1.    Risht  to  Uea. 

The  material  man,  having  duly  notified  the 
owner  of  his  claim,  neld  entitled  to  recover  for 
material  furnished,  notwithstanding  a  rescis- 
sion of  the  contract  with  the  contractors  and 
the  completion  by  the  owner. — Boaenbaum  v. 
Carlisle  (Miss.)  517. 

t  2.    WaiTor,    dlsehmrco,    mIoww.  aad 
aatlafaetloa. 

Under  St.  1894,  No.  180,  bonds  of  contractor 
and  surety  mnst  respond  to  laborers'  and  ma- 
terial men's  claim  on  building,  though  work 
WBS  performed  with  materials  furnished  to  one 
who  had  a  mortgage  with  the  contractor. — 
Brink  V.  Bartlett  (La.)  958. 

Neither  the  contractor  who  bad  seen  work 
performed  and  material  furnished  in  construct- 
ing buildiag,  nor  his  surety,  can  deny  his  liabil- 
ity to  laborers  and  material  men  because  not 
Qotifled.— Brink  t.  Bartlett  (La.)  968. 

MEETINGS. 

Of  municipal  council,  see  "Munidpal  Corpora- 
tions," I  2. 

MINORS. 

See  "Infants." 


MISREPRESENTATION. 

See  "Fraud." 

MONOPOLIES. 

I  1.    Valldltr  and  effect  of  grants. 

A  contract  by  the  city  for  electric  lighting 
for  a  period  of  10  years  was  not  void,  as  con- 
ferring an  exclusive  privilege.- Beid  T.  Trow- 
bridge (Miss.)  167. 

MORTGAGES. 

Ackoowledgment  and  execution,  see  "Acknowl- 

edKiiiPiit,"  S  1. 
Operation  and  effect  of  usury  laws,  see  "Usury,'* 

fi  1. 

;  Personal  property,  see  "Chattel  Mortgagee." 
i  Priority  of  mortgage  over  vendor's  lien,  see 

"Vendor  and  Purchaser."  S  5- 
Separate  property  of  married  woman,  see  "Hus- 

Iiand  and  Wife,"  {  4. 
'  Subrogation  on  payment,  sec  "SabrogatioD.** 
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I  1.    Beanlaltes  and  TaUdltr. 

mt  to  oeolare  a,  deed  a  mortKage  and  to  re- 
deem Mfl  not  to  shoir  complainant  a  tenant 
of  defendant,  so  as  to  estop  hitn  from  maintain- 
ing the  bill.— Hammett  v.  White  (Ala.)  547. 

It  is  not  essential  to  bill  to  declare  deed  a 
mortgage  and  to  be  allowed  to  redeem  that  ten- 
der of  Bum  due  shonld  be  made. — Hammett  t. 
White  (Ala.)  547. 

I  2.    Rights  and  llaliUltles  of  partlea. 

After  the  law  day  of  a  mortgage  and  de- 
fault, the  legal  title  to  the  mortgaged  premises 
Testa  in  the  mortgagee,  and  he  may  conv^  to 
anothnr,  though  he  is  not  in  possession. — High 
T.  Hoffman  (Ala.)  058. 

i  3.    Aaslgiimeiit  of  mortgaKO  or  debt. 

Where  bonds  secured  by  mortgage  on  realty 
subject  to  an  annuity  recited  that  the  annuity 
was  secured  by  a  cash  deposit  with  the  trustee, 
one  not  a  bona  fide  purchaser  for  value  without 
notice  from  the  mortgagor  of  bonds  retained  by 
the  trustee,  the  cash  not  being  depoaited,  can- 
not recover  Qiem  from  the  trustee.— Moms  t. 
Philadelphia  Mortgage  &  Trust  Go.  (Ala.)  468. 

X  4L   PaymcBt  •>  pei-foraawie  of  oon- 
dltton*  veleaao,  and  sattsfaetion. 

Oode,  I  1006,  prescribing  penalty  for  failure 
to  enter  on  record  dates  of  partial  payments 
made,  does  not  apply  where  at  time  of  request 
tfae^rUal  j;>^mentB  saHaty  the  debL— Ayiea  t. 

Id  order  to  authorize  agent  or  attorney  to 
make  a  valid  request  of  the  mortgagee  to  satis- 
fy mortgage,  it  is  not  necessary  that  the  agent's 
authority  abould  be  in  wtitinK.  —  Lamar  t. 
Smith  (Ala.)  676. 

Reqnegt  of  agent  of  mortgagor  to  mortgagee 
to  satisfy  mortgntre  on  record,  where  made  by 
an  agent,  must  alienee  that  tb«  agent  was  act- 
ing, not  as  an  Individual,  but  as  representative 
of  mortgagor.— Lamar  v.  Smith  (Ala.)  676. 

Request  to  satisfy  mortgage  of  record  under 
Ctode,  f  1066,  held  sufficient  if  made  by  mort- 
gagor's agent  or  aathorlied  attomey^Lamar 
V.  amith  (Ala.)  B76. 

In  an  action  to  recover  statutory  penalty  for 
failure  to  enter  upon  the  margin  of  the  record 
of  a  mortgage  partial  payments,  after  request, 
certain  evidence  of  request  by  defendant  for 
probate  judge  so  to  do  Aeld  Irrelerant.— Kelly 
T.  Johnsoit  (aia.)  672. 

I  6.    Foreeloswe  by  action. 

Mortgagee,  on  foreclosing  leased  premises, 
held  not  entitled  to  recover  in  unlawfifl  detain- 
er, under  the  evidence,  against  tJie  lessee  of 
mortgagor.— Taylor  v.  Bell  (Ala.)  572. 

Where  a  landlord  mortgages  rented  property, 
and  the  mortgage  is  foreclosed,  the  purcnascr 
cannot  maintain  unlawful  detainer  against  the 
tenant  until  the  expiration  of  the  lease.— Tay- 
lor V.  Bell  (Ala.)  572. 

Decrees  in  favor  of  a  mortgagee  who  pnr- 
ehased  at  its  own  sale  without  authority,  hav- 
ing been  reversed,  were  no  bar  to  the  mortga- 

Eir's  election  to  disaffirm.- American  Freehold 
and-Mortg.  Co.  t.  Pollard  (Ala.)  SOS. 

Where,  after  an  election  to  affirm  a  foreclo- 
sure sale  to  the  mortgagee,  the  mortgagor  filed 
a  cross  bill  electing  to  disaffirm,  a  plea  setting 
up  a  resale  of  the  premises  does  not  set  up  a 
defense. — American  Freehold  Lflnd-Mortg.  Go. 
V.  Pollard  (Ala.)  598. 

Where  a  mortgagee  purchased  the  premises 
at  it»  own  foreclosure  sale,  and  called  on  the 
mortgagor  to  elect  to  affirm  or  disaffirm  it.  the 
mortgagor's  right  to  disaffirm  is  not  barred  by 
mere  lapse  of  time. — American  Freehold  Land- 
Mortg.  Ob.     PoUard  (Ala.)  608. 

Where,  anbsequent  to  a  mortgagor's  election 
to  affirm  a  foredosnxe  sale  to  the  mortgagee. 


the  mortgagee  by  amendment  of  its  bill  di- 
verted a  surplus  belonging  to  the  mortgagor, 
she  had  the  right  to  elect  to  disaffirm  the  eaie. 
—American  Freehold  Land-Mortg.  Oo.  t.  Pol- 
lard (Ala.)  508. 

On  foreclosure  of  mortgage  on  married  wom- 
an's separate  estate,  where  mortgage  and  ac- 
knowledgmeuta  are  made  parts  of  the  bill  to- 
foreclose,  exceptions  to  portions  of  answer 
and  concluaious  of  pleader  as  to  alleged  de- 
fects in  the  certificate  of  acknowledgment  Aefd 
properly  sastained.— Holland  r.  Weurter  C^la.) 
625. 

Where  plaintiff  in  foreclosure  was  entitled 
nnder  the  pleadings  to  redeem  from  a  senior 
mortgage,  Held  error  to  dismiss  the  bill.— Hart- 
man  T.  Moore  (Miss.)  820. 

MOTIONS. 

Arrest  of  judgment  In  criminal  prosecutions, 
see  "Oiminal  Law."  I  10. 

Continuance  in  criminal  prosecution,  see  "Crim- 
inal Law,"  i  9. 

Dismissal  of  appeal,  see  "Appeal  and  BJrror," 
§  14. 

New  trial  in  civil  actions,  see  "New  Trial,"  S  2. 
 in  criminal  prosecutions,  see  "Criminal 

Law,"  g  19. 
Opening  or  setting  arid«  default  judgment,  see 

Judgment,"  6  1. 
Relating  to  pleadings,  see  "Pleading,"  1  7. 
To  dissolve  injunction,  see  "Injonctlon,    I  4. 
To  strike  otit  evidence  In  criminal  proaeeationa, 

■ee  "Crlmhial  Law,"  S  12. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Garnishment,"  I  Ij  "Schools 

and  School  Districts,"  g  1. 
Municipal  grants  of  special  privileges,  see  "Mo- 

nopohes,"  §  1. 
Occupation  or  priyilege  tar,  see  "Licenses,"  i  1. 
Ordinances  relating  to  intoxicating  liquors,  aee 

"Intoxicating  Liquors." 
Street  railroads,  see  "Street  Railroads." 

S  1.   Oveation,     alteration,  enlatanoe, 
and  dissolution. 

Const.  1808,  art  4&,  held  to  permit  the  gen- 
eral assembly  to  enact  laws  relating  to  charters 
of  cities  and  larger  towns  without  previous 
publication  of  intent  to  apply  for  such  legisla- 
tion.—State  ex  rel.  Fortler  t.  Gapdevielle  (La.) 
215. 

When  a  city  elects  to  come  under  the  opera- 
tion of  Code  1892,  c.  93,  regulating  the  incor- 
poration of  municipalities,  all  power  undo'  its 
original  charter,  except  as  kept  alire  by  the 
proTieions  of  Bald  chapter,  are  annulled. — Har- 
ris T.  Oity  of  Water  Valley  (Miss.)  401. 

8  S.   Proooedlnes  of  oowmU  or  athar 

gOTemins  body. 

Ordinance  prohibiting  certain  acts  Md  valid, 
where  legislation  of  soch  character  has  always 
received  the  sanction  of  the  courta.— City  of 
New  Orleans  v.  Rinaldl  (La.)  484. 

An  affidavit  charging  violation  of  an  ordinance 
is  sufficient  if  it  sets  forth  the  ordinance  and 
the  particular  section  violated. — City  of  New  Or- 
leans V.  Rinaldi  (La.)  464. 

A  charge  of  anconstitutionality  directed 
against  a  whole  ordinance  contalnmg  six  sec- 
tions will  fail  if  an^'  of  the  sections  are  sas- 
tninable.— CSty  of  New  Orleans  t.  Chappuis 

(La.)  721. 

Under  Code,  |§  2970,  3001.  held,  that  the 
mayor  of  a  city  cannot  vote  in  the  election  of 
officers  by  the  council,  except  in  the  case  of  a 
tie  vote.~Bonsqnet  v.  State  (Miss.)  399. 

Where  the  aldermen  and  mayor  of  a  city 
meet  and  elect  a  tax  c(^ector  as  anthorized  by 
Code,  i  2002,  the  mayor  cannot  rote  for  a  mi- 
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DoraltT  candidate,  and  thus  create  ft  tie,  and 
then  cast  the  deddlng  vote.— Ott  t.  State 
(Miss.)  520. 

i  3.    OSe«r«t  accKta,  amd  amployis. 

After  Keneral  state  election  of  1.900  the  board 
of  civil  service  commisaionera  for  the  city  cif 
New  Orleans  will  be  abolished  by  the  act  of 
the  general  assembly  after  repeal  of  the  act 
creatine  it  ceased  to  exist.— State  ex  lel.  Fortier 
T.  Capdevielle  (La.)  215. 

Under  Code,  S§  2989.  2992,  3030,  the  board  of 
aldermen  elected  in  December  hare  the  right  to 
elect  the  collector  of  taxes  for  succeeding  year, 
though  the  election  of  the  collector  is  required 
to  be  at  the  first  meeting  held  in  January, 
which  occurs  before  the  new  board  takes  office. 
— Ott  T.  State  (Miss.)  520. 

Under  Code  1892.  |  3026,  an  alderman  Is  not 
ineligible  to  re-election,  unless  he  has  partici- 
pated in  wrongfully  increasing  the  Indebted- 
ness of  his  city.— State  t.  Cavett  (Miss.)  853. 

i  4.   Oontraets  In  general. 

A  contract  by  a  eity  for  the  electric  lighting 
of  its  streets  for  10  yeara  by  a  corporation 
held  not  contrary  to  Const,  i  1S3.  forbidding 
a  manicipality  to  make  appropriation  or  loan 
its  credit  to  any  corporation.— Reid  t.  Trow- 
bridge (Miss.)  167. 

A  contract  by  a  city  for  electric  lighting  for 
a  period  of  10  years  neld  not  contrary  to  Const. 
I  183.  forbidding  tnnnldpalities  to  make  ap- 

Sropriatlona  or  loan  credit  to  corporationa.— 
:eid  T.  Trowbridge  (Min.)  167. 

City  ordinance  construed,  and  Md,  that  the 

market  clerk  had  authorit;?  to  lease  stalls  in 
the  city  market  at  the  minimum  price,  without 
the  approval  of  the  mayor  and  aldermen.— 
Graves  v.  City  of  Bilozl  (Miss.)  768. 

§  5.    Pttblle  improTements. 

Under  Const.  1885,  art.  8,  f  8,  legialatnro  can 
authorize  cities  to  erect  and  own  electric  light 
plants  and  to  seD  bonds  for  aach  purpose.— 
Middleton  T.  City  of  St.  Augustine  (Ela.)  421. 

Authority  to  impose  the  burden  of  construc- 
tion of  sidewalks  and  curbings  on  abutting 
propertT  not  being  conferred  by  law  and  char- 
ter of  city,  a  municipal  ordinance  directing  the 
name  Is  Toid.--Town  of  New  Iberia  r.  Weeks 
(La.)  252. 

Where  general  assembly  has  fixed  In  what 

proportion  and  by  what  standard  the  coat  of 
putuic  improvements  is  apportioned,  the  judi- 
ciary cannot  substitute  for  such  standard  a  ju- 
dicial standard  based  on  actual  benefiti  receiT- 
ed,  measnred  by  values  established  by  proof. — 
Kelly  T.  Oiadwick  (ta.)  295. 

Act  March  10,  1888.  }  1,  providing  that  mu- 
nicipal boards  mi^ht  contract  for  electric  light- 
ing after  Bubmitting  such  contracts  to  the  vot- 
ers, "unless  otherwise  proyided"  by  the  city 
charter,  held  not  to  modify  a  dtr  chai'ter  as 
amended.— Keld  t.  Trowbridge  (Miss.)  167. 

Objection  that  a  contract  br  a  city  for  elec- 
tric lighting  was  void,  as  exclusive,  could  not 
be  raised  by  a  taxpayer,- Reid  v.  Trowbridge 
(Miss.)  167. 

Under  a  city  charter  as"  amended  by  Acts 
ISSC,  p.  C94,  contracts  for  electric  lightmg  not 
relating  to  work  on  public  streets  or  buildings, 
the  municipal  board  might  pass  an  ordinance 
to  contract  therefor  without  advertising  for 
bids.— Beid  T.  Trowbridge  (Miss.)  167. 

I  0.   —  Assessments  for  benefits,  and 
speolal  taxes. 

f^treet-riiilroad  company  held  bound  by  Acts 
1896,  No.  10,  and  ordinance  adopted  in  pursu- 
ance therewith,  to  pay  for  paving  between  the 
tracks  and  two  feet  outside  of  the  rails.— CSty 


of  Shreveport  v.  Shrevej>ort  Oty  By.  Co.  (La.)- 
129;  Same  v.  Shreveport  Belt  By.  Co.,  Id. 

Liability  of  double-track  street  railway  held 
fn  proportion  to  the  8pai*e  occupied  by  their 
roadbeds  as  compared  with  the  entire  apace  to 
be  paved,  and  that  the  width  is  represented  by 
the  width  of  the  cross-ties,  and  not  by  the 
space  between  the  outer  edges  of  the  rails.— 
City  of  Shreveport  v.  Shre\'eport  City  By.  Co. 
(La.)  129 ;  Same  t.  Shreveport  Belt  Ry.  Co.  Id. 

Liability  of  street-railroad  componies  with 
respect  to  street  maintenance  under  a  fran- 
chise entered  into  prior  to  Acts  1806.  No,  10, 
relating  to  paving  of  streets,  where  thcrciifter 
a  compromise  was  made  by  a  contract  provid- 
ing for  a  double-track  roud,  construed,  and 


ig 

held,  that  the  liability  of  the  road  for  auch 

gaving  should  be  determined  by  the  statute. — 
ity  of  Shreveport  v.  Shreveport  City  By.  Co. 
(La.)  129:   Same  t.  Sireveport  Belt  By.  Co., 

Id. 

Acts  1806,  No.  10,  anthoridng  assessment  of 

street  railway  for  paving  of  streets,  establish- 
es the  basis  for  such  assessment;  and  a  city 
and  a  railway  company  cannot  by  agreement 
change  the  basis  so  established.  —  City  of 
Shreveport  v.  Shreveport  Oty  By.  Co.  (La.) 
129;  Same      Shreveport  Belt  By.  Co.,  Id. 

That  public  improvement  has  not  been  ex- 
tended as  far  as  contemplated  by  the  ordinance 
does  not  render  the  assessmept  iuTalld,  but 
abutting  owners  can  merely  ask  that  the 
amount  of  cost  be  properly  i«daced.^Kelly  v. 
(Thadwick  (La.)  295. 

On  sale  !a  enforcing  local  assessment  on  pro- 
ceeding contradictorily  with  man  in  possession 
under  recorded  title,  purchaser  acquires  a  good 
title.— Kelly  v.  Menddfl<«n  (La.)  804. 

To  enforce  local  assessment.  It  is  suffident  to 
proceed  cootradictorilr  with  man  In  posses- 
sion under  recorded  tlue.— Kelly  t.  Mendelsohn 

(La.)  804. 

Under  Oode  1892,  S  80,  an  appeal  taken  with- 
in five  days  after  the  adjoamment  of  the  coun- 
ty board  from  an  assessment  levied  In  August 
was  premature,  where  such  assessment  was  not 
confirmed  until  September  at  an  adjourned 
meeting  of  the  board.— Madison  Oounty  T. 
Frazier  (Miss.)  765. 

S  7.    PoUee  power  and  recvlatlona. 

Ordinance  providing  tor  the  reasonable  In- 
spection of  laundries,  and  imposing  fee  to  cov- 
er costs  thereof,  held  Talid.—Clty  of  New  Or- 
leans T.  Hop  Lee  (La.)  214. 

City  of  New  Orleans  held  to  have  authority 
to  authorize  persons  to  build  and  rent  market^ 
to  be  governed  by  regulations  of  public  markets. 
—City  of  New  (Jrleana  v.  Faber  (La.)  507. 

City  ordinance  prohibiting  private  markets 
within  3,200  feet  of  the  public  markets  heU  con- 
stitutional.—City  of  New  Orleans  r.  Faber  (La.) 
507. 

It  is  within  the  police  power  of  the  city  of 
New  Orleans  under  Acts  1900,  No.  34,  to  require 
certain  food  commodities  to  be  sold  only  in  the 
public  market8.-^ity  of  New  Orleans  v.  Faber 
(La.)  507. 

Oty  ordinance  prohibiting  private  markets 
within  8.200  feet  of  the  public  markets  held 
constitutional.— City  of  New  Orleans  v.  Vida- 
lat  (La.)  533. 

The  city  of  New  Orleans  can  authorize  per- 
sons to  build  markets  and  collect  revL-nucR  for 
a  fixed  period,  in  consideration  of  conveyance 
of  property  to  the  city;  such  markets  to  be  un- 
der the  control  of  the  city. — CSty  of  New  Or- 
leans V.  Vidalat  (La.)  533. 

The  city  of  New  Orleans,  under  Act  No.  34 
of  1900,  can  require  certain  food  commodities 
to  be  sold  at  the  public  markets.— City  of  New 
Orleans  t.  Vidalat  (La.)  533.  ^  t 
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I  8.  TortB. 

Eridence  held  to  ahow  city  liable  for  damages 
occasioned  to  pedestrian  becaase  of  obstmctioDs 
on  a  sidewalk.— Blame  t.  Oltr  of  >'ew  Orleans 
<La.)  106. 

Cities  owe  it  to  the  public  to  tteep  the  side- 
walks in  such  a  coodition  that  careful  bedestri- 
ans  will  not  be  exposed  to  injury.— Blame  t. 
(^t7  of  New  Orleans  (La.)  lOG. 

Where  sidewalks  ot  a  city  are  unsafe  for  a 
long  time,  and  a  pedestrian  is  injured,  the  city 
is  liable.— Aucoin  t.  City  ot  New  Orleans  (La.) 
502. 

S  9.    Fiscal  uonacement,  pnblio  debt, 
satmrities,  ud  tautloa. 

Where  legisIntiTe  authority  to  a  city,  and 
ordinance  passed  in  pursuance  thereof,  to  issue 
bonds,  confines  the  place  of  payment  of  Interest 
to  a  specified  place,  it  is  a  material  variance 
to  issue  bonds  providing  for  payment  of  inter- 
eat  at  any  other  place.— Middleton  t.  City  of 
St.  Angustine  (Fla.)  421. 

Discretion  over  preparation  of  ordinances 
granting  franchises  will  not  be  interfered  with, 
when  no  improper  exercise  of  muncipal  power 
Is  shown.— Johnson  t.  City  of  New  Orleans 
(La.)  355. 

Suit  by  taxpayers  against  ctty  must  be  bona 
fide,  having  the  object  to  assert  their  individoal 
rigtts.— Johnson  v.  City  of  New  Orleans  (La.) 

Taxpayers  cannot  lend  themselves  to  a  salt 
against  a  city  to  others  having  an  interest  to 
subserve. — Johnson  v.  City  of  New  Orleans 
(La.)  356.  - 

Where  action  of  city  is  illegal  and  prejudicial 
to  taxpayers,  any  one  of  them  has  a  right  to 
Implead  the  city  government^^ohnson  v.  City 
of  New  Orleans  (La.)  355. 

A  taxpayer  cannot  object  to  a  provision  for 
a  special  levy  in  a  ci^  s  contract  for  electric 
lighting,  without  showing  that  it  ia  a  damage 
to  him  by  being  in  excess  of  the  charter  limita- 
tions.—Reid  T.  Trowbridge  (iAiwa.)  167. 

MURDER. 

See  "flomicide,"  S  1. 

MUTUAL  INSURANCE. 

See  "Insorance."  I  8. 

NAMES. 

Of  partnrrshipa,  sea  "Partnership^*'  |  2, 

NAVIGABLE  WATERS. 

See  "Ferries." 

{  1.    Rights  of  pablio. 

In  an  action  for  injurieij  to  a  bridge,  request- 
ed charge  as  to  navigability  of  the  stream  held 
covered  by  the  charge  of  the  court.— Cue  v. 
Breland  (Miss.)  850. 

i  8.    Riparian  and  Uttoval  viehta. 

City  of  New  Orleans,  holding  battnre  prop- 
erty on  the  Mississippi  river  for  public  use, 
can  contract  with  private  individuals  to  ntl- 
vance  the  landing  to  reach  deep  water,  and  re- 
ceive as  equivnieut  a  light  of  temporary  use; 
and  the  naked  owner  of  batture  cannot  d'»- 
possess  the  parties  holding  under  it,  on  the 
ground  that  it  is  n  private  offupancv.— St. 
Amiii's  Asylum  t.  Oty  of  New  Orleans  (La.) 

The  city  of  New  Orleans  has  the  right,  when 
in  possession  for  public  uses  of  a  portion  of  a 
batture  on  the  river,  to  fill  up  a  shoaling  bed  lo 


deep  water,  and  to  protect  the  same  as  a  plaf- 
of  deposit  for  unloaded  cargoes,  without  giving 
the  owner  of  the  batture  in  the  reair  of  this 
work  the  right  to  take  possession  as  fall  owner. 
—St.  Anna's  Asylum  t.  City  of  New  Orlean* 
(La.)  117. 

Wh«v  plaintiff  didma  the  right  an  ripatiu 
owner  on  a  navigable  stream  to  build  wbarf 

into  the  water,  as  against  defendant  claiminz 
exclusive  use  of  a  wharf  at  such  place  a-"  i 
ferry  landing  tinder  resolution  of  the  dty,  tfa' 
dty  fs  a  necessary  party  in  an  action  to  de- 
termine such  rights.— Gbatson  t.  Wehrt  (Lli 
jl79. 

Where  third  person  claims  a  right  as  ripahin 
owner  to  control  banks  and  navigable  siream 

,  within  municipality,  and  against  one  acting  tir.- 
dcr  authority  from  the  municipality,  in  acti-* 

.  to  determine  his  rights,  the  municipal  corpora- 

.  tion  should  be  made  principal   defendant - 

jChaison  T.  Wehrt  (La.)  179. 

I  NAVIGATION. 

■  See  "Xavigabie  Waters,"  {  L 

NEGLIGENCE 

,  By  particular  classes  of  parties,  see  "Carri*?!^ " 
H  2,  3;   "Ferries,"  i  2;   "Muiiicipal  t;,>n'- 
I    rations,"  §  8. 

 emijloyers,  see  "Master  and  Servant."  1 1 

— —  railroad  companies,  see  "Railroads."  ti2-9 

\  telegraph  or  telephone  companies,  aee  "1*4.^ 

I    graphs  and  Telephones,"  8  1. 

I  Caujifng  death,  see  "Death,"  i  2. 

I  Condition  or  use  of  highway,  aee  "EUghwaf: " 

'    i  2. 

I  Of  employes,  see  "Master  and  Semnt,"  1  - 
Of  passenger,  see  "Carriers,"  i  3. 
Of  person  Injnred  by  operation  of  railroad,  ft* 
"Railroads?'  «|  2-9. 

I  1.   Aots    or    owl  salons  Mmatltatlac 

negligenoe. 

A  licensee  crossing  land  cannot  recorw. 
where  he  wanders  out  of  the  beaten  path  3l4 
falls  into  a  well.— Louisville  &  N.  B.  Co.  t. 
Sides  (Ala.)  798. 

That  a  furnace  erected  in  a  city  was  not  con- 
structed in  accordance  with  rules  adopted  tj 
city  concerning  such  erections,  nor  plan  snV 
mitted  before  erection  to  the  city,  does  not  do 
away  with  necessity  of  proving  that  constroi"- 
tion  was  the  cause  of  a  fire  on  the  property  b; 
which  that  of  a  neighbor  waa  destrogred—Sci- 
bert  V.  McManus  (La.)  lOS. 

It  is  gross  negligence  to  allow  telegraph  v^h 
to  become  so  rotten  as  to  threaten  danger 
passers-by,  and  equally  gross  for  a  compaD.f 
preparing  to  move  it  to  excavate  alongside  of  i:. 
thus  increaaing  the  danger  of  its  falling.— Jow^ 
V.  Edison  Electric  Co.  (La.)  223. 

i  2.    ProalmAto  oavso  of  Ininvy. 

Negligence  of  a  person  permitting  a  tel- 
phone  wire  to  fall  against  a  trolley  wir*  txl 
injure  animals  in  the  streets  held  an  effici''Lr 
proximate  canse  of  the  Injnry.  notwithstau  1- 
ing  the  negligence  of  the  owner  of  the  trtttl*-;. 
—Jones  V.  Finch  (Ala.)  182. 

To  constitute  actionable  negligence.  rh«—- 
must  not  only  be  a  causal  connection  betw.-^-. 
the  accident  and  the  injury,  but  the  wiz 
gence  mast  be  the  proximate  cause  of  the  -.i 
jury.— Pecntur  Oar-Wheel  &  Mfg.  Co.  v.  >^ 
haffey  (AIh.)  tUU. 

S  3.    Contribatory  aegllgenoo. 

Driver  of  nn  animal,  not  seeing  a  sospeod-' 
live  wire  in  the  street  until  it  came  in  contH<; 
with  the  animal,  held  not  chargeable  with  ••o: 
tributory  negligence,  barring  recovery  fitr  3 
>  mule  killed  by  contact  with  the  wire.— Joutr^i  v 
Finch  (Ala.)  182. 
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One  who  acqaieaced  in  the  negllKence  of  the 
drlrer  of  a  hired  open  carriaxe,  ana  was  injur- 
ed in  conaeqaence.  waa  gnil^  of  contribntory 
neglisence.— IllinolB  Gent.  B.  Oo.  T.  MeLeod 
(Afiaa.)  76. 

I  4.  Aflttou. 

TnatmctionB  are  erroneous,  in  action  to  re- 
cover for  injnries  through  negligence,  requir- 
ing Jnry,  if  in  doubt  as  to  which  one  of  one  or 
more  canaea  produced  liie  injury,  to  find  for 
defendant— Decatur  Oar-Wheel  ft  Mfg.  Oo.  t. 
Mehaffey  (Ala.)  946. 

NEGOTIABLE  INSTRUMENTS. 

See  "BIUb  and  Notes." 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  bill  of  review  in  equity,  sea  "Eq- 
uity." i  7. 

NEW  TRIAL 

In  criminal  pEDseentiotta,  see  "Criminal  Law," 

«  1». 

{  1.  Oronnds. 

Hie  fact  that  the  brief  of  defendant's  counsel 
was  accidentally  placed  in  the  file  of  papers 
given  to  the  jury  held  do  ground  for  netting 
aside  the  judgment  when  it  was  not  considered 
by  the  jury.— Louisville  ft  N.  B.  Oo.  t.  Sides 
(Ala.)  798. 

i  2.    Proeeediuci  to  pro«ue  mw  trial. 

Motion  for  new  trial,  based  on  errors  of  law, 
h^d  properly  denied,  as  not  specifying  the  er- 
rors complained  of.— Alatiama  U.  By.  Co.  t. 
Brown  (Ala.)  M8. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

'  NOTICE. 

See  "Adverse  PoBsesston,"  |  1. 
Appointment  of  receiver,  see  "KecdTers,"  |  1. 
Assessment  of  taxes,  see  "Taxation,"  fi  3. 
Delinquent  tax  sale,  see  "Taxation,'*  }  6. 
Nonpayment  or  inrotest  ttf  UU  or  note,  see  "Bills 
axkTNotes,"  |  8. 

OBSTRUCTING  JUSTICE. 

Hoi^cide  In  redstlng  <rfBeer,  see  "Homldde," 

OBSTRUCTIONS. 

Of  highways,  see.  "Highways,"  |  2. 
Of   water  course,   see  "Waters  and  Water 
Conrsea,"  i  1. 

OFFICERS. 

Injunctions  affecting,  see  "Injunction,"  9  2. 
Pai'ticular  claxHeH  of  officers,  see  "Judges"; 

"JusUces  of  the  Peace";  "KecelTerrf*;  'lleg- 

isters  of  Deeds." 
 ^bank  officers,  see  "Banks  and  Banking," 

 church  officers,  see  "Beligious  Societies." 

  corporate  officers,  see  "Corporations,"  IS 

4,  6. 

 municipal  officers,  see  "Municipal  Corpora- 
tions." 8  3. 

  right  to  urest  without  warrant,  see  "Ar- 
rest,'^! L 

I  1.   Hlcbts,  powera,  dntlea,  and  lialill- 
ities. 

In  an  action  against  an  officer  for  failure  to 
yerfonn  duties  imposed  br  statute,  •  general 
2»8o.-tt7 


averment  of  the  officer's  duty  to  perform  the 
service  is  sufficienL— Bums  v.  Moragne  (Ala.) 
400. 

I  2.    IdabiUtles  on  official  lands. 

Where  three  breaches  of  duty  of  an  officer 
were  allegfed  in  one  count  of  the  complaint*  only 
one  of  which  constituted  a  causa  of  action,  a  de- 
murrer to  the  count  was  pn^rly  sustained.— 
Burns  v.  Horagne  (Ala.)  460. 

OPENING. 

Judgment,  see  "Judgment,"  |  L 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence."  1  9. 

In  criminal  prosecutions,  see  'xJiuninal  Law," 

i  8. 

OPTIONS. 

To  purchase  or  sell  demised  premises,  see 
"Landlord  and  Tenant,"  I  D. 

ORDERS. 

Beview  of  appealable  wdns,  see  "Ameal  and 

Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^!!  2,  5.  7.  9. 

PARENT  AND  CHILD. 

See  "Guardian  and  Ward";  "Infants." 
Action  for  wrongful  death,  see  "Death,"  S  2. 
Custody  of  children  on  divorce,  see  "DIvOTCe," 
S  3. 

A  father's  conduct  Aetd  not  to  amount  to  aban- 
donment of  his  children,  so  as  to  deprive  him 
of  his  right  to  obtain  their  custody  nom  theiz 
aunts.— fUbbette  v.  Baines  (Miss.)  80. 

The  interruption  of  the  custody  of  children  for 
several  years  held  to  show  thnt  defendants  had 
no  right  to  claim  the  custody  thereof,  as  against 
the  father,  on  the  ground  that  they  had  stood 
in  loco  parentis  since  the  death  of  the  chil- 
dren's mother.— Hibbette  v.  Baines  (Miss.)  80. 

PAROL  EVIDENCE. 

See  "Evidence,"  1  4. 

In  civil  actions,  see  "Evidence,"  |  a 

PARTIES. 

Death  gronnd  tor  abatement,  see  "Abatement 
and  Revival,"  S  2. 

In  particular  actions  or  proceedings,  see  "Eq- 
uity," «  2;  "Judgment,''  S  2. 

  action  to  deteTmine  riparian  ri^ta,  see 

"Navigable  Waters,"  f  2. 

 action  to  vacate  judgment,  see  "Judgment," 

S  3. 

  condemnation  proceedings,  see  "Eminent 

Domain,"  {  3. 
-^^rimianl  prosecutions,  see  "Criminal  Law," 

  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  g  8. 
  parties  entitled  to  sue  on  county  bonds, 

see  "Counties,"  i  3. 
 to  bill  of  review  In  equity,  see  "Equity," 

*  7. 

Interpleading,  see  "Interpleader." 
To  cuDtractH,  see  "Contracts,"  S  1. 
Transfer  of  intereRt  (iroiiml  for  abntemjent,  set  _I„ 
"Abatement  and  Kevival,"D^itfeed  by  VjOOQlC 
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I  1.    Maw  partiei  and  ehaiiKe  of  partlei. 

Where  one  ToluDtarilr  becomes  a  part^,  and  i> 
■o  treated,  a  formal  order  declaring  him  a  party 
ia  annecesBarr.— Tallaasae  Kails  Mfg.  Co.  t. 
Jones  (Ala.)  448.  . 

Where  Intervention  has  been  filed,  tjiere  Is*  no 
demand  for  citation,  and  serrice  made,  inter- 
Tener  cannot,  when  case  is  called  for  trial,  ob- 
tain time  to  effect  socti  serrice.— Jobnsou  t. 
Citr  of  New  Orleans  (La.)  356. 

Intervention  can  only  be  by  petition  and 
citation,  as  prescribed  by  Code  Prac.  393,  and 
not  by  an  intervening  answer. — Johnson  v.  City 
of  New  Orleans  (La.)  355. 

There  is  no  substitution  of  a  new  plaintiff, 
when  the  original  plaintiff  amends  fits  peti- 
tion in  order  to  make  it  appear  that  his  chil* 
dren,  in  whose  name  he  sued,  as  well  as  hia 
own,  were  the  parties  interested. — Delisle  v. 
Bonrriagne  (La.)  731. 

PARTITION. 

I  1.    Aotloiui  for  pmrtltioB. 

Evidence  that  purchasers  of  Idnd  in  parti- 
tion refosed  to  allow  inspection  or  measure- 
ment of  timber  cut  therefrom  after  the  sale, 
held  relevant,  on  issue  of  inadoQuacr  of  price. — 
Ladd  v.  Ladd  (Ala.)  14. 

EMdence  of  a  bid  made  after  the  sale  of  land 
in  partition  held  properly  rejected,  on  motion 
to  set  aside  sale.— Ladd  v.  Ladd  (Ala.)  14. 

Right  of  plaintiff  in  partition  between  beiis, 
when  defendants  claim  against  the  anccession, 
to  urge  their  defense  by  pleadings  and  advance 
claims  of  their  own,  determined,  and  the  prac- 
tice in  such  case  set  forth.— Succession  of  Lan- 
phier  (La.)  122. 

In  a  suit  for  partition  and  settlement,  held, 
the  costs  are  due  by  the  mass.— Soules  v.  Soules 
<La.)  342. 

In  suit  for  partition,  the  rights  and  liabilities 
of  the  parties  in  biterest  are  to  be  conddered 
and  final  settlement  made.— Vinson  v.  Vinson 

(La.)  70L 

Where,  in  partition  by  authentic  act,  the  act 
makes  no  disiHMition  of  immovable  property 
referred  to,  the  partition  will  not  be  held  to 
be  complete  and  final.— Watson  t.  Snccession 
of  Barber  fLa.)  948. 

An  action  for  supplemental  partition,  one  of 
the  parties  being  in  poH.ses»ion  of  all  the  prop- 
erty, Is  barred  only  by  prescription  of  30  years. 
—Watson  v.  Snccession  of  Barber  (La.)  949. 

PARTNERSHIP. 

Liability  for  medical  services  to  employ^  iHt 
partner,  see  "Phyticians  and  Surgeons." 

i  1.    The  relation. 

Agreement  construed,  and  hfld  not  to  show 
a  partnership;  there  being  no  community  of 
risks,  and  neither  party  being  bound  to  contrib- 
ute to  the  expenses  or  lonses  of  the  other. — 
Oalf  City  Shingling  Co.  v.  Boyles  (Ala.)  800. 

That  a  merchant,  agreeing  to  supply  certain 
parties  with  groceries  needed  in  their  busines^ 
charged  the  account  to  them  as  a  firm,  held 
insufficient  to  show  that  a  partnership  existed 
between  them.— Gulf  City  Shingling  Co.  v. 
Boyles  (Ala.)  800. 

f  2.    Tito  firm.  Its  uftma,  powers,  and 

property. 

Code  1892,  S  4234,  in  relation  to  the  liability 
of  a  person  transacting  business  with  the  ad- 
dition of  the  words  "and  company"  to  his 
name,  held  not  unconHtitutioual.— Brlster  T.  Jo- 
seph Bowling  Co.  (Miss.)  8.'I0. 


I  3.    Blclits  and  UablUtlM  a>  to  tUrd 
persons. 

Where  a  check  of  aa  insolvent  firm  In  favor 
of  a  partner's  surety  on  a  note  giveii  to  a  bank 
for  toe  partner's  private  debt  was  applied  by 

the  bank  on  the  note  with  knowledge  of  tlw 
firm's  insolveDCy,  held,  that  the  bank  was  lia- 
I  ble  to  acconnt  to  the  firm's  credittm  therefor.— 
I  Mechanics'  Sav.  Bank  v.  Fargeson  (Hiss.)  791 

The  ratification  by  a  partner  of  an  insolvnt 
firm  of  his  co-partner's  misappUcation  of  if 
I  funds  to  pay  bis  Individual  debt  does  not  pi«- 
vent  firm  creditors  from  comjwUing  tiie  individ- 
nal  creditor  receiving  such  funds  to  account 
therefor.— Mechanics'  Sav.  Bank  t.  Ffcrgwon 
(Miss.)  791. 

A  deed  of  trust,  executed  by  a  partner  of  la 
insolvent  firm,  covering  his  interest  in  its  assetn. 
to  indemni^  a  eure^  on  his  individual  no:- 

f;lven  for  a  private  debt,  binds  only  his  intere*' 
n  the  assets  remaining  after  tbe  jnst  demawk 
of  firm  creditors  have  been  paid. — Mechanic' 
Bav.  Bank  v.  Fargeson  (Miss.)  T91. 

In  settling  the  affairs  of  an  insolvent  partnir- 
ship,  Gxm  assets  should  be  given  to  firm  cndK- 
ors  and  individual  assets  to  individual  credit>r*: 
and  the  operation  of  this  rule  cannot  be  av>ii  I- 
ed  bv  the  acts  of  the  partners.— MeebanSc^  Sst 
Bank  t.  Fargeson  (Miss.)  791. 

PASSENGERS. 

See  "Carriers,"  8  3. 

PATENTS. 

For  public  lands,  see  'Tublic  Lands,"  {  L 

PAYMENT, 

Of  Judgment,  see  "Judgment,**  1  0. 
Of  mortgage,  see  "Mortgages,"  \  4. 
Subrogation  on  payment,  aee  ''Sfutrogation.'* 

PEDDLERS. 

See  **Hawkm  and  Peddlen.** 

PENALTIES. 

For  failure  to  enter  partial  payments  of  nert- 

gage  on  record,  see  "Mortgajpea,"  |  4. 
For  trespass,  see  "Trespass,"  {  2. 
Nonpayment  of  tax,  see  "Taxation,"  |  8. 
Becovery  of  penalties  in  equity,  see  **E^aity," 

Violations  of  nanry  laws,  see  "Usnry."  |  Z 

PERJURY. 

S  1.  OCanaas,  mmii  vwpmalbUl^  tksce- 

f«r. 

Perjury  committed  on  Investigation  befun 
grand  jury  is  a  crime,  within  Bev.  St.  f  2561-— 
Craft  V.  State  (Fla.)  4ia 

I  S.    Proaeontion  and  pvnlahnacMt. 

It  is  an  essential  allegation  in  indictm«it  fee 
perjury  that  party  charged  was  duly  awtum  L>r 
one  authorised  n)  administer  oath. — Graft  t. 
State  (Fla.)  418. 

Indictment  for  perjurjr  held  bad,  aa  not  acS- 
ciently  identifying  the  iseiie  in  which  the  al- 
'  leged  false  testimony  was  ^ven. — State  t.  Si.- 
:  berberg  (Miss.)  761. 

Indictment  for  perjury  Add  bad,  aa  conta.= 
.  Ing  no  positive  averment  of  falutj. — State  t 
1  Siiberberg  (Miss.)  Tfil. 
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PERSONAL  INJURIES. 

See  **Animal8";  "Assault  and  Battery,"  i  1; 
"Ferries,"  1  2;  "Umitation  of  Actions,"  f  1; 
"Neftligence." 

ESxcessive  dnmagea,  see  "Damages,"  9  2' 

To  employe,  see  "Master  and  Secrant,"  I  2. 

To  passenger,  see  "Carriers,"  S  3. 

To  person  On  or  near  railroad  tracks,  see  "Rail- 
roads," i  7. 

To  traveler  on  highwa;,  see  "Hig^wan"  f  2; 
"Municipal  Corporations,"  I  8. 

 crossing  railroad,  see  "Kailroads,"  |  6. 

To  tresiMSser,  see  "liallroads,"  S  5. 

PETITORY  ACTION. 

See  "AdTerae  PMMtBlon,"  i  1;  *'Real  Actiona." 

PHYSICIANS  AND  SURGEONS. 

Compensation  of  pbysidan  assisting  at  post 

mortem,  see  "Coroners." 
Physicians  as  experts,  see  "Criminal  Law"; 

"Evidence,*'  f{  8,  9. 

A  rerdict  against  a  firm  for  tlie  bill  of  a 
Miirgeoa  for  attendance  on  an  injured  employ^ 
of  one  of  the  members  of  the  firm  is  justified 
by  evidence  that  both  memtwrs  of  the  firm 
•lirected  that  the  aurgeon  be  called.— Till  t. 
iiiMlus  (Uias.)  822. . 

PLEA. 

In  clTil  actions,  see  "Pleading,"  I  2. 
(.Criminal  proitecution,  see  "Orioiinal  Law,**  i  7. 

PLEADING. 

In  actions  br  or  against  psfticnlar  cla»ses  of 
parties,  tee  "Carriers,"  H  3;  '^Corporations,'' 
I  5;  "Oomrtiea,"  S  5;  "Husband  and  Wife," 
I  6;  "Master  and  Servant,"  S  2;  "Officers," 
S  1;  "Railroads,"  u  3,  4,  9. 

infancy,  see  "InfnntF,"  S  2. 

iu  particular  actions  or  proceedings,  see  "Ac- 
fionnt.  Action  on";  "Assumpsit,  Action  of; 
"BJectmenL"  {  2;  "Injunction,"  |  3;  "Quiet- 
ing Title,"  S  1;  "Trover  and  Conversion, '  S  1. 

-  —  action  against  irrigation  company  for  fail- 
ure to  8nppl.v  water,  see  "Waters  and  Water 
Courses,"  8  2. 

  action  for  breach  of  covenant,  see  "Cove- 
nants," I  2. 

 actions  for  causing  death,  see  "Death,"  8  2. 

 action  <id  appeal  bond,  see  "Appeal  and 

Error,"  1  22. 

  action  on  bond  of  officer,  see  "OfficM-s," 

I  2. 

 actions  on  contract,  see  "Contracts,"  I  5. 

 action  on  note,  see  "Bills  and  Notes,"  i  4. 

 actions  on  pedicles,  see  "Insurance,"  »  1, 8. 

  action  to  foreclose  mwtgage,  see  "Mort- 

sages,"  I  fi. 

—  actions  to  set  aslae  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  |  2. 

 indictment  or  criminal  iulormation  or  com- 
plaint, see  "Indictment  and  Information." 

 plfSB  in  criminal  prosecutious,  see  "Cxim- 

inal  Law,"  |  7. 

 probate  proceedings,  see  "Wills,"  1  2. 

 proceedings  to  revive  action,  see  "Abate- 
ment and  Rerivtl,"  I  2. 

I  1.   Font  and  allegatloiu  in  ceneral. 

Where  complainants  stated  that  the^  bad 
been  "crippled  and  injured"  by  the  action  of 
county  officers,  such  aflegatlon  was  insufficient 
to  justify  an  Injunction;  no  facts  being  shown. 
— Commissioneni*  Oourt  of  Penr  County  t. 
Medical  Societ7  of  Peny  Goonty  (Ala.)  586. 

I  2.    Plea  or  aaswov,  ovoss  eoaaplaimi, 
mmd  mMAmvit  of  defease. 

In  an  action  to  recover  the  price  of  whisky, 
where  dt^fendant  pleads  the  general  issue  and 


that  .the  contract  of  sale  was  void  as  in  viola- 
tion of  law,  such  special  plea  does  not  estop 
defendant  from  denying  the  purchase.— Lehman 
T.  Shiver  (Ala.)  6ea 

i  8.    RepUeatlon  or  reply  «ad  anbae- 
qnent  pleadinKB* 

In  an  action  to  recover  an  amount  due  under 
a  contract  for  negotiating  a  sale  of  land,  held, 
that  replications  to  special  answer  were  insuf- 
ficient.-Zirkle  T.  Jonea  (Ala.)  8S1. 

S  4.    Demurrer  or  exoeptioa. 

Striking  out  second  demurrer,  incorporated  in 
answer  after  orighaal  demurrer  to  bill  has  been 
ovKTUled  on  same  grounds,  Add  not  vme.— 
Fields  T.  KilUon  (Ala.)  797. 

A  demurrer  tenders  the  issue  that  no  case  is 

6 resented  entitling  the  plaintiff  to  recover. — 
:ird  V.  New  Orleans  &  N.  W.  R.  Co,  (La.)  729. 

A  demurrer  admits,  for  the  purpose  of  the  tri- 
al thereof,  the  truth  of  the  petition.— Kird  t. 
New  Orleans  &  N.  W-  R.  Co.  (La.)  729. 

fi  5.   Amended  and  snpplemontal  plaad- 
Inss  and  repleaoar. 

Where  an  action  is  brought  on  an  entire  con- 
tract, and  the  evidence  snows  that  the  work 
(or  which  a  recovery  is  sought  was  performed 
thereunder,  it  is  error  to  allow  the  plaintiff  to 
amend  by  pleading  a  quantum  meruit.— Martin 
V.  Massie  (Ala.)  31. 

Subsequent  amendment  of  a  bill  to  compel 
«  mortgagor  to  elect  to  affirm  or  disaffirm  a 
sale  to  the  mortgagee  without  authority  A«Id 
not  to  affect  the  mortgagor's  right  to  disaffirm, 
though  the  subsequent  amendments  were  in- 
coniiiitent  with  8«eh  reUpf.- American  Free- 
hold I-And-Hortg.  Oo.  t.  Pollard  (Ala.)  508. 

Where  an  action  is  brought  agninst  several 
persons  In  thdr  individual  names,  descril>in(; 
them  as  partners  under  a  certain  firm  name,  the 
action  is  agaiast  them  individually  and  against 
the  firm,  and  the  names  of  the  partners  may 
be  stricken  out  by  amendment,  woich  does  not 
operate  as  a  continuance. — Vinegar  Bend  Lum- 
ber Co.  v.  Hamilton  Brown  Shoe  Oo.  (Ala.)  857. 

I  6.    Profert,  oyer,  and  ozklblts. 

Under  Code,  8  528.  where  the  iiveruicut  of  a 
pleading  ia  contradictory  of  an  exhibit,  the  lat- 
ter must  be  taken  as  true,  rather  than  the  plead- 
ing.—House  T.  Gumble  (Miss.)  71. 

I  7.  Motions. 

Replication,  not  frivolons,  cannot  be  stricken 
out,  on  motion,  for  failure  to  state  sufficient 
confesaioD  and  avoidance  of  defendant's  _  d^ 
fense,  since  such  objection  can  only  be  rained 
by .  demurrer.— Brooks  v.  Continental  Ina.  Oo. 
(Ala.)  13. 

When  special  pleas  are  filed,  one  of  which. 

without  demurrer,  was  a  complete  defense  to 
the  action,  if,  on  filing  insufficient  replications, 
a  demurrer  is  sustained,  and  the  plaintiff  de- 
clines to  plead  further,  and  judgment  Is  ren- 
dered for  plaintiff,  it  vrill  be  affirmed,  without 
regard  to  the  rulings  of  the  trial  court  on  the 
other  pleas.— Zirkle  v.  Jones  (Ala.)  681. 

Equitable  pleas  filed  in  actions  at  law  are 
properly  stricken  out  on  motion,  where  matters 
alleged  are  available  at  law.— Robeson  t.  First 
Nat.  Bank  (Fla.)  320. 

An  amended  answer,  presenting  the  identical 
matters  contained  in  previous  answers  and 
pleas,  which  matters  had  been  correctly  held 
no  dt'fcuHe,  hrld  properly  stricken  on  motion. 
— Hollnnd  v.  Webster  (Pla.)  825. 

t  S.   Isanoo*  proof,  and  Tavlaneo. 

Where.  In  as  action  for  breach  of  eontracrt, 
the  agreement  counted  on  was  for  the  sale  by 
defendant  to  plaintiff  of  1,000  loads  of  s|abs, 
or,  at  the  option  of  plaintiff,  of  2,000  loads,  snd 
the  proof  showed  a  contract  for  the  saLe  of  Jlie. 
entire  output  of  defendant'sDIgiibetilU^  Vava^w) 
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wu  fatal.— TooBtt  t.  Yellow-nne  Lnmiier  Co. 
(Ala.)  4. 

PLEDGES. 

Plod^pe  of  mortgage  notes,  receivlug  the 
same  after  maturity,  fteld  to  have  no  greater 
right  than  the  pledgor.— HntchioBOD  v.  Rice 
(La.)  888. 

POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporatioaa," 

i  7. 

Regulntion  of  railroad  conuectioDs,  sea  **Bail- 
Toeds."  S  1. 

POLICY. 

Of  bumnnce,  see  ^Inrarance." 

POLITICAL  RIGHTS. 

Soffiac^  Me  "Electiona." 

POSSESSION. 

See  "Adverse  FoiBeaaion." 
Of  demised  premises,  tee  "Landlord  ud  Ten- 
ant," i  5. 

Hetentioa  by  grnntor  in  fraudulent  conveyance, 
see  "Fraudulent  Conveyances,"  i  1. 

PRACTICE. 

Procedun  of  particnlar  coarti,  see  "Courts.** 
Ite  ixnttoulor  cIvU  ocMoiu  or  prwMedliiffB. 

See  "Account."  S  1;   "Account,  Action  on"; 


Condemnation  proceedings,  see  "Eminrat  Do- 
main," §  a. 

Particular  prooeedingalnactUnu, 
See  "Abatement  and  Bevivai";  "Appearance"; 
•    "Costs";  "Depositions";  "iJivorcc,''^  S  1;  "Evi- 
dence":  "Execution";  "Judgment";  ''Jury"; 
"Limitation  of  Actions";  "PartieB":  "Plead- 
ing"; "Kemoval  of  Causes";  "TriaL" 
Verdict,  see  "TrUl."  f  6. 

Particular  remedies  in  or  incident  to  action*. 

See  "Attacbmoit";  "Kxecotion";  "Qamish- 
ment";  "Injancdon";  "KeceiTen";  "Seques- 
tration." 

iVoeedun  in  eriminol  proseeutfoiu. 

See  "BbU."  i  1;  "Cruuinnl  Law";  "Intoxicat- 
ing liquors,"  I  S. 

Procedure  in  exerelae  ttf  apeelal  jurtedfcMons. 

In  equity,  see  "Equiti-." 

In  Josticea*  courts,  see  "Justices  of  tfae  Peace," 
i  2. 

Procedure  on  retHew. 
See  "Appeal  and  Error";    "Cei-tiorari,"  $  2; 
"Exceiitious,    Bill    of";     "Justices   of  the 
Peace,^'  {  3;  "New  Triat" 

PREJUDICE. 

Ground  for  reversal  in  riril  actions,  see  "Ap- 
peal and  Error,"  f  20. 

PRELIMINARY  EXAMINATION. 

On  criminal  diarge,  aee  "Criminal  Iaw,"  |  8. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  {  4. 


PRESCRIPTION. 

See  "Limitation  of  Actions." 

AcquiRition  of  ^iichts.  see  "Adverse  PosMStfon." 

f  1;   "Eflsemi'ut,"  |  1. 
la  favor  of  purctuseT  at  tax  Mle^  see  *^Cax- 

atfon,"  %  7. 

PRESENTMENT. 

Of  bUl  or  note,  see  "Bills  and  Notes,**  %  3. 

PRESUMPTIONS. 

In  dvil  actfoDS,  see  "Erldence,"  I  2 

Id  criminal  prosecutions,  aee  '*Oiunina!  Law," 

(t  8. 

Of  death,  aee  "Death."  |  L 
On  appeal  or  error,  aee  "Appeal  and  Error,** 
f  17. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  |  2. 

PRINCIPAL  AND  AGENT. 

See   "Attorn^  and  OUoit^;    "Husband  and 

Wife,"  S  1. 

Authority  of  as^nt  to  request  ratry  of  satis- 
faction of  mortgage,  see  "Mortgages,"  %  4. 
Corporate  agents,  see  "Corporationa,"  f  4. 
Embeutlement  by  agent,  aee  "EmbeBsJonent." 

1  1.    Mntiua  rlshta,  dwties,  mmL  llablU- 
tiea. 

An  agent  cannot  waive  for  his  principal  tiie 
requirement  that  an  arbitrator  should  take  as 
oatb  before  the  submission.— King  t.  Kmg 
(La.)  205. 

An  attorney  In  fact,  unless  specially  antlioi^ 
Ized,  cannot  submit  issues  iuTOiTed  in  lawsuit 
to  arbitration.— King  t.  King  (La.)  206. 

I  2.    Rlgihts  and  liablUtieB  m  t*  tUvd 
persons. 

An  undisclosed  prin<^pal  may  sue  on  a  con- 
tract made  by  his  agent— HeFadden  t.  Hen- 
derson (Ala.)  640. 

Where  reformation  of  a  contract  is  soagbt  to 

be  established  under  an  agreement  widi  agent 
of  party  to  the  contract,  the  burden  is  on  the 
person  seeking  to  make  proof  to  show  the  spe- 
cial authority  of  the  RKPnt  in  that  respect.— 
George  v.  Boss  (Ala.)  051. 

A  priudpal  cannot  recognise  the  acts  of  his 
clerk  in  a  traasaction  in  part  and  repudiate  as 
to  the  balance.— Bondreaax  t.  Peibleman  (La.) 

SSI. 

A  merchant  authorisiag  clerk  to  call  on  cus- 
tomer for  payment,  and  accepting  policy  of  in- 
surance, and  collecting  ft,  3m&  bound  br  condi- 
tions by  which  the  clerk  obtained  posscssioD  of 
the  poitcy.— Boudreaux  t.  F^bleman  (I^)  SSL 

Where  parties  to  a  contract  send  their  repre- 
sentative to  make  an  indepenilent  InTedtisation. 
they  cannot  defeat  their  Hability  on  the  Kronnd 
that  the  representations  of  agent  of  other  party 
were  false.— Chicago  Bldg.  &  Mfg.  Co.  t.  Hic- 
ginbotham  (MIm.)  79. 

Purchaser  of  (loods  from  an  agent,  for  the 
purpose  of  obtnining  a  wholesale  pric-e  and 
avoiding  retail  profits,  held  to  have  purcbaned 
as  an  undisclosed  principal,  and  therefore  liable 
to  the  seller  for  the  price.— Simmons  Hardware 
Co.  T.  Todd  (Miss.)  SSI. 

PRINCIPAL  AND  SURETY. 

See  "Bail." 

Liabilities  of  sareties  on  bonds  for  performance 
of  duties  of  trost  or  office,  see  "Execuv>rs 
and 
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 in  legal  proceeding,  see  "Injunction S  5. 

— —  to  prevent  or  discharge  mechaDies*  liens, 
see  "Mechanics'  Liens."  |  2. 

I  1.    R«ine4iea  of  oredltovs. 

A  creditor  cnn  sue  a  debtor  and  hla  surety, 
and,  if  surety  is  entitled  to  benefit  o{  discus- 
sion, he  tnay,  after  jadgment,  bare  property 
of^rincipal  first  sold.— Brink  r.  Bartlett  (Iju) 

PRIVATE  ROADS. 

,  Rights  of  wajr,  see  "EasHnents." 

PRIVILEGED  COMMUNICATIONS. 

DefaniatoET   communicatlonst  aee  'libel  and 

Slander,*^  |  1, 

PROBATE. 

Of  wni,  see  "Wills,"  I  2. 

PROCESS. 

In  criminal  prosecotions,  see  "Criminal  Law," 
§  ti. 

In  justice's  coort,  see  "Jnstices  of  the  Peace," 
I  2. 

Particolat  forms  of  writs  or  other  process,  see 
**Arre8t";  "Garnishment";  "Injunction": 
"Mandamus":  "PndiiUUon";  "Sequestration.'' 

PROHIBITION. 

Of  traffic  in  intoxlcatliig  llanon,  see  "Intoxi- 
cating IJquors." 

I  1.    IfAtiire  and  cronnds. 

A  writ  of  prohibition  will  not  issne  to  re- 
!)train  a  rnilroad  company  from  crogsing  the 
tracks  of  another  company;  that  writ  being 
limited  to  coercion  of  courts,  and  not  indiTid- 
aals. — Southern  Ry.  Co.  v.  Birmingham,  8.  & 
N.  O.  Ry.  Co.  (Ala.)  191;  Birmingham,  S.  Sc 
X.  O.  By.  Oo.  V.  Southern  Ry.  Oo.,  Id. 

Where  defendant  to  bill  flies  a  cross  MU,  and 
ori^nal  complainant  dtmnrs  and  moves  to  dis- 
misB,  and  the  chancellor  overrules  the  demurrer 
and  the  motion,  prohibition  will  not  lie  to  pre- 
vent further  proceedings  on  the  cross  bill.— 
Bickley  T.  Bickley  (AIM  854. 

Prohibition  lies  when  the  court  to  which  it 
is  addressed  has  no  Jurisdiction,  and  not  where 
the  irregularity  complained  of  is  not  jmrisdlc- 
tional.— State  ex  nl.  Hlem  t.  St  Paol  (La.) 
112. 

PROMISSORY  NOTES. 

See  "BUla  and  Notea." 

PROOF. 

Of  death,  see  "Death." 

Takhig  and  filing  proof  In  equity.  He  "Equl^,** 

PROPERTY. 

Sec  "Adjoining  Lnndownera";  "Animala." 
Adverse  posfesalon,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 

see  "Comititutional  I^aw,"  {  2. 
Dedication  to  public  ust>,  see  "Dedication." 
Intermixture,  see  "Confusion  of  Goods." 
Protection  of  rights  of  proper^?  by  injonction, 

see  "Injunction,"  |  2.  ^ 
Taking  for  public  use,  see  "Qnlnent  Domain." 

PROSTITUTION. 

See  'IMiorderIx  House." 


PROVINCE  OF  COURT  AND  JURY. 

In  criminal  proeecnttons,  see  "Criminal  Lafr," 
i  14. 

PROXIMATE  CAUSE. 

Of  injury,  see  "Negligence.*'  f  2. 

PUBLIC  DEBT. 

See  "Counties,"  |  8;  "Municipal  Corporations," 
f  B. 

PUBLIC  IMPROVEMENTS. 

By^MnlcIgalitlea,   see  "Mimieipal  Oorpora- 

PUBLIC  LANDS. 

Judicial  notice  of  snrveya,  aee  "Evidence,'*  1 1. 

i  1.    Swrey  and  disposal  of  laada  of 

United  States. 

The  court  will  treat  as  void  a  pat«it  to  pub- 
lic lands  which  appears  on  its  face  to  have 
been  issued  without  authority.— Ledbetter  v. 
Borland  (Ala.)  579. 

I^od  In  salt  Md  not,  at  the  time  of  defend- 
ant's entry,  unappropriated  public  lands  with- 
in Act  Cong.  Sept.  21>,  1890;  and  therefore  the 
certificate  of  homestead  entry  was  unauthorised 
and  void.— Dudley  v.  Gallups  (Ala.)  616. 

Evidence  Md  to  show  plaintiff  entitled  to  re- 
cover on  his  prior  possession  of  land  purchased 
from  a  railroad  under  an  alleged  land  grant,  as 
against  homestead  entry.— Dudley  v.  Gallups 
(Ala.)  616. 

Where  party  holds  land  under  a  Spanish 
grant,  connrmed  by  congress,  followed  by  sur- 
veys and  by  posaession  for  more  than  TO  year**, 
he  will  be  profectcd  against  claim  under  sur\*ey 
certificate  from  land  office  showing  certificate 
subsequent  to  the  original  claim.— Teddlie  v. 
McNeely  (La.)  247. 

I  8.   Disposal  of  laada  of  the  states. 

I'egialatnre  held  to  have  sanctioned  the  build- 
ing of  a  railroad  on  the  bank  of  the  new  canji, 
—State  V.  New  Orieans,  O.  &  L.  R.  Co.  Of*.) 
312. 

Notice  having  been  given  the  secretary  of 
state  that  claimant  was  transferee  of  a  grant 
anthoriiing  the  construction  of  a  railroad  on 
public  lands,  and  the  road  having  thereafter 
been  constmcted  and  operated  for  23  years 
withoat  demand  for  compensation,  and  no  time 
Iiaving  been  given  defendant  to  remove  from 
the  property,  the  state  is  estopped  to  recover 
a  stfpolated  rentaL— State  t.  New  Orieaiu.  O. 
&  L.  B.  Cb.  (lA.)  812. 

Though  defendant  road  may  not  have  avail- 
ed itself  of  the  statute  authorizing  consolida- 
tion of  corporations,  the  state  cannot  treat  it  as 
a  mere  trespasser  on  a  right  of  way  of  public 
lands  under  a  land  grant,  and  aa  owing  rent 
therefor.— State  v.  New  Orleans,  C  &  I*.  R.  Oo. 
(La.)  312. 

Evidence  held  to  show  legislative  sanction  to 
improvements  made  by  railroad  on  grant  of  the 
public  lands,  and  no  intention  to  require  pay- 
ment of  rental  therefor.— State  t.  New  Orleans, 
C.  ft  L.  B.  Oo.  (La.)  812. 

Act  1882.  authorising  b^Uding  of  railroad 
through  public  lands,  held  applicable  to  road  in 
existence  at  the  time  of  its  adoption,  so  aa  to 
prevent  recovery  by  the  state  for  the  use  cf 
the  right  of  way.— State  v.  New  Orleana,  O.  * 
L.  R.  Oo.  (La.)  312. 

Acts  1862,  pp.  94,  96,  hdd  not  void  because  of 
tmcertainty  as  to  the  landa 
County  r/I7all  (fiSlm.)  706.^ 
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A  grant  mthoriiiog  a  county  to  take  and  sell 
a  certain  namber  ot  acres  oat  of  a  tract  of  land 

hfld  to  inclnde  the  power  to  select  the  speci- 
fied namber  of  acres  from  the  tract. — Warren 
Coonty  T.  Nail  (Miss.)  755. 

PUBLIC  SCHOOLS. 

See  ^'Schoola  and  School  Dlatrieta,"  |  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  proper^  for  public  use,  see  "Eminent 
Domain." 

QUANTUM  MERUIT. 

See  "AssamDsit,  Action  or';  "Work  and  La- 
bor." 

QUARANTINE. 

Posseiision  of  property  of  deceased  under  right 
ct  qoarantine,  see  "Bxecators  and  Adnd^s- 
trators."  «  S. 

QUESTIONS  FOR  JURY. 

In  criminal  proaecntions,  aee  "Criminal  ls.yr,"  i 
14;  "Homicide,"  S  7. 

QUIETING  TITLE. 

S  1.   Proeeedlnca  mmd  relief. 

A  bill  to  compel  determination  of  dftima  to 
lands  and  quiet  title,  which  in  the  prayer  calls 
on  defendants  to  specify  their  titles,  is  auffi- 
dent,  under  Code  1806,  §  810.— Slosson  t.  Mc- 
Nulty  (Ala.)  188. 

Under  Code  1896,  §!  809-813,  a  bill  to  compel 
determination  of  claims  to  lands  and  quiet  ti- 
tle, against  Bereral  defendants  having  separate 
and  distinct  interests  in  the  land,  is  demurra- 
ble for  multifarionsnass.— SloBBon  t.  fifcNulty 
(Ala.)  183. 

Bill  to  remove  a  cloud  on  title  Jteld  not  de- 
murrable for  insufficiency  as  failing  to  point 
out  defects  in  defendant's  claim  to  title.— Wild- 
berger  t.  Puckett  (Miss.)  383. 

RAILROADS. 

See  "Street  ReUroads." 

As  employers,  aee  "Hasta  and  Semnt,"  I  2. 
Carriage  of  goods  and  passengen,  see  "Car- 
riers?' 

Condemnation  of  property,  see  "Ehninent  Do- 
main." 

Grants  of  land  In  aid,  see  "Public  Lands,"  i  1. 
Liability  for  injuries  to  animals,  see  "Aoimals." 
Kifdit  of  way  on  public  lands,  see  "Public 
^nds,"  S  2. 

(  1.    Oonstnietlont     nuslntenuoe,  and 
equipment. 

Act  June  2,  1893,  providing  for  connectionB 
between  crossing  railroad  lines,  will  be  pre- 
sumed, in  the  absence  of  a  showing  that  it  was 
an  unreasonable  regulation,  a  valid  exercise 
of  the  police  power.— Atlantic,  8.  R.  &  Q.  Ry. 
Oct.  T.  State  (Fla.)  819. 

S  2.  OperatloB— Dntj  to  operate. 

Duty  of  railroad  company  to  maintain  com- 
fortable waiting  rooms  held  not  to  exist  unless 
Imposed  by  charter  or  statutory  regulation. — 
Page  V.  Louisville  &  N.  R.  Co.  (Ala.)  676. 

I  8.    —  Statutory,  municipal,  uUl  offl- 
olal  regnlatloas. 

A  tenant  cannot  sue  a  railroad  company,  un- 
der Code,  S  3480,  for  failing  to  repair  cattle 
guards  after  demand;  such  atatute  relating 


t  only  to  owners  of  land.— LonlsTtlle  ft  N.  B.  Co. 

'  V.  Murphree  (Ala.)  592. 

i  Complaint  in  action  under  statute  tea  failure 
to  maintain  station  Jteld  insufficient  which  does 
not  aver  demand  made  by  railroad  commlasion 
with  reference  to  the  particnler  station. — Page 
V.  Louisville  &  N.  R.  Go.  (Ala.)  676. 

In  action  for  failure  to  maintain  comforta- 
ble station,  under  Oode,  p.  974,  It  is  necessary 
to  allege  that  road  was  being  operated  in  a 
particular  town  having  more  than  1,000  inhab- 
itants.—Page  y.  Louisrille  &  N.  R.  Co.  (Ala.) 
676. 

9  4.    —  Gompaales  and  peraoss  liable 
for  Injuries. 

Evidence  in  an  action  to  recover  for  a  cow 
killed  on  track  ased  by  two  railroads  held  to 
'  show  ownership  in  defendant  oompany,  so  far 
,  as  relates  to  Its  liability  for  neriigence  char- 
1  ged.— Central  of  Georgia  Ry.  Go.  v.  TPood 
j  (Ala.)  775. 

i    Complaint  in  an  action  against  a  railroad 
I  company  to  recover  for  killing  plaintiff's  cow 
luia  to  state  a  cause  of  action.— Central  at 
I  Geor^a  "Ry.  Co.  v.  Wood  (Ala.)  775. 

I    A  railroad  company,  allowing  another  cona- 
'  pany  to  use  its  tracks,  hOd  liable  for  negli- 
I  gence  of  the  latter.— Central  oC  Georgia  Ry.  Co. 
V.  Wood  (Ala.)  775. 

A  receiver  of  a  railway  company,  fami^ing 
cars  to  another  company  under  a  traffic  arrange- 
ment, held  not  liable  for  damages  resulting  from 
operation  over  tracks  of  latter  company.— 
Thompson  v.  Dotterer  (La.)  483. 

Receivers  of  railroad  Md  liable  for  injaries 
arising  from  their  failure  to  maintain  aaita- 
ble  cattle  guard.— Memphis  &  C.  R.  Oo.  Glov- 
er (Miss.)  89. 

Recital  In  a  decree  authoriidng  receivera'  sale, 
and  in  deed  on  sale,  that  purchaser  should  pay 
liabilities  incurred  by  receivers,  held  to  render 
purchnser  liable  for  injury  from  failure  of  le- 
cefvers  to  maintain  a  suitable  cattle  guard  at 
a  certain  place  in  the  state.— Memphis  &  C  B. 
Go.  V.  Glover  (Miss.)  89. 

8  5.    —  Ininrlea  t«  Uoenaees  or  tres- 
passers in  general. 

Where  defendant's  brakenuin  pelts  a  tres- 
passer with  rocks  to  make  him  get  off  the  car 
on  which  he  was  riding,  and  in  endeavoring  to 
escape  such  trespasser  falls  and  la  killed,  the 
railroad  company  is  liable  tiierefor.— Dorser  v. 
Kansas  City,  P.  &  G.  By.  Co.  (La.)  177. 

The  act  of  a  trespasser  in  attempting  to  steal 
a  ride  was  not  contributory  negligence,  justify- 
ing defendant's  brakeman  in  pelting  him  with 
rocks  in  order  to  drive  him  from  the  car, 
whereby  he  was  injured,  so  aa  to  rdieve  the 
railroad  company  from  damages  for  the  io- 
juriea  received.— Dorsey  t.  Kansas  City,  P.  ft 
G.  Ry.  Co.  (La.)  177. 

Bnglneer  has  right  to  assume  that  trespasser 
on  track  will  obey  signals,  and 'need  not  pre- 
sume that  his  inaction  is  due  to  some  physical 
infirmity,  preventing  him  from  learing  the 
track.— Hebert  v.  Louisiana  W,  R.  R.  (La.)  239, 

Engineer  of  train  Add  not  called  upon  to  im- 
mediately slacken  speed  because  trespasBW, 
sitting  on  the  ties,  does  not  at  once  rise  on  the 
ringing  of  the  bell  and  blowing  of  the  whistle. 
—Hebert  v.  Louisiana  W.  B.  R.  (La.)  239. 

A  peremptory  instruction  to  find  for  defend- 
ant in  an  action  for  injaries  sustained  by  one 
in  passing  throa^  defendant's  switdi  yard 
held  proper  under  the  evidence.— Muido«  t. 
Yazoo  &  M.  V.  R.  Co.  (Miss.)  25. 

{  6.    —  Aooldents  at  erosalass. 

Where  plaintiff  claimed  that  she  bad  nar- 
rowly escaped  beiug  ran  down  by  ^  pawwe ngfT 
train  immediately  »««<»E^gf^e^'5<i5J^6gI^ 
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train  on  another  track,  it  was  not  error  to  in- 
struct the  jury  to  conaider  all  the  circumstan- 
ces at  the  time  and  immediately  before  the  in- 
jnry  in  determining  what  would  be  reaaonable 
and  prudent.— Lon&TiUe  &  M.  B.  Go.  Stew- 
art (Ala.)  662. 

An  instruction  that  a  bicycler  must  under  all 
"ordinary  circumstances"  be  treated  as  subject 
to  the  same  rules  as  a  pedestrian  was  errone- 
ous, where  the  circumstances  alleged  were  that 
plamtiff  ventured  on  the  track  on  invitation 
of  the  flagmao.— LooisTiUe  &  N.  R.  Oo.  T.  Stew- 
art (Ala.)  562. 

Whether  plaintiff,  by  a  collision  at  a  railroad 
crosBing  before  being  injui-ed.  had  been  sub- 
jected to  so  sodden  and  imminent  a  danger  aa 
to  deprive  a  person  of  ordinal?  prudence  of  the 
capability  of  exercising  good  juapnent,  Add  for 
the  jury— Louisville  &  N.  B.  Oo.  v.  Stewart 
(Ala.) 

What,  under  Laws  1801,  c.  4071.  {  1,  will 
constitute  ordinary  and  reaaonable  diligence, 
varies  under  different  drcumstanees.— Morris 
V.  Florida  Cent.  &  P.  R.  Oo.  (Fla.)  Ml. 

The  term  "ordinary  care."  in  Laws  1801.  c. 
4071.  S  1,  requires  of  railroad  companies  In  the 
cases  falling  within  its  provlaions  all  the  care 
due  under  like  circumstances  and  in  like  cases 
commensurate  with  the  demands  of  the  occa- 
sion and  the  relationsbii)  that  the  company  bears 
to  the  party  in  question.— Morria  v.  Elorida 
Ctent.         B.  Co.  (Fla.)  541. 

Where  working  train  backs  down  to  a  cross- 
ing on  a  Bide  track  rarely  used,  and  falls  to 
ffive  tbe  exceptional  warnings  necessary  under 
the  circumstances,  and  kills  a  man  standing 
near  the  crossing,  whom  tbe  employes  could 
have  seen  if  they  had  been  looking,  tbe  railroad 
company  la  liable.— Downing  v.  Morgan's  L.  & 
T.  Ryr*  S.  8.  Oh  (La.)  ^fft. 

The  negligence  of  a  railroad  company  did  not 
condone  vie  negligence  of  a  party  Injured  In  con- 
sequence thereof.— Illinois  Cent.  B.  Co.  v.  Mc- 
Leod  (Miss.)  76. 

I  7.  Xnjvrioa  to  peraoiia  on  or  near 

traoka. 

Parties  in  charge  of  train  must  adopt  such 
precautions,  outside  of  regular  signals,  neces- 
sary to  avoid  the  danger  of  accident  to  persons 
on  track  under  peculiar  circumstances  of  the 
ease.— Downing  v.  Morgan's  L.  &  T.  By.  & 
8.  S.  Co.  (La.)  207. 

Evidence  held  to  show  that  person  walking 
between  railroad  tracks  in  a  public  street  was 
ininred  by  negligence  of  railroad  company. — 
I^mpkin  v.  McOormick  (La.)  952. 

Where  railroad  company,  backing  trains 
through  dangerous  point  in  a  city,  fails  to  take 

J>roper  precautions,  it  asaumes  the  risk  of  in- 
ury  to  individual,  though  it  be  dne  to  some  ex- 
tent to  the  tatter's  imprudence^— LampUn  v. 
McOormick  (La.)  052. 

Open  spaces  between  railroad  tracks  in  a 
public  street  are  public  places,  and  persons 
occupying  them  are  neither  trespassers  nor  li- 
cenaeea.— liampkin  v.  McConnick  (La.)  952. 

Evidence  la  an  action  for  injuries  to  plaintiff 
on  defendant's  track  held  to  establish  his  con- 
tributory negligence.— Illinois  Cent.  R.  Oo.  v. 
Crockert  (Miss.)  162. 

One  injured  while  crossing  a  railroad  com- 
pany's lot  Add  to  be  a  licensee.- Illinoia  Cent. 
R.  Q>.  V.  Amola  (Miaa.)  768. 

I  8*    —  Injnrlea  to  nnimnla  om  or  menr 
traako. 

In  an  action  against  a  railroad  for  killing 
mnlea,  it  was  proper  to  refuse  an  Instrnction 
that  an  engineer  is  not  required  to  attempt  to 
■top  tiw  tnin  or  frighten  animals  away,  unlen 


^  tfaey  are  so  near  the  track  that  they  conld  ^et 
I  on  it  ahead  of  tbe  train  and  manifest  an  in- 
clination to  do  so. — Southern  Ry.  Co.  v.  Reaves 
(Ala.)  S04. 

!  In  an  action  against  a  railroad  for  killing 
mules,  it  was  proper  to  refuse  to  inatmct  that 
the  statutory  duty  as  to  obstructions  does  not 
arise  when  an  animal  suddenly  springs  on  the 
track  80  close  that  human  appliances  cannot 
avoid  a  colUaion.— Southern  Bj.  Oo.  v.  Reavea 
(Ala.)  BOl 

In  an  action  againat  a  railroad  for  killing 

mules,  it  was  proper  to  refuse  to  instruct  that 
i  an  engineer,  on  perceiving  an  obstruction,  is  not 
required  to  blow  the  whistle  and  ring  the  bell, 
but  either  one  is  sufficient. — Southern  Bj,  Co.  v. 
I  Reavea  (Ala.)  594. 

In  an  action  against  a  railroad  for  killing 
I  mutes,  it  was  proper  to  refuse  an  instruction 
i  which  ignored  the  keeping  of  a  proper  lookont 
by  the  engineer.— Southern  By.  Oo.  v.  Beaves 

(A.la.)  594. 

In  an  action  against  a  railroad  for  killing 
mules,  it  was  proper  to  refuse  an  instruction 
that.  If  the  engineer  was  reasonably  prudent  at 
the  time  of  the  accident,  defendant  is  not  liable. 
—Southern  Ry.  Co.  v.  Reaves  (Ala.)  694. 

Where,  in  an  action  against  a  railroad  for 
killing  mules,  there  was  evidence  tending  to 
show  that  the  engineer  was  not  keeping  a  prop- 
er lookout,  it  was  proper  to  refuse  to  instruct 
that  he  was  keeping  a  proiier  lookout. — South- 
ern Ry.  Oo.  T.  Reaves  <Ala.)  6&4. 

In  an  action  against  a  railroad  for  hilling 
,  mules,  evidence  held  sufficient  to  justify  a  find- 
,  ing  for  plaintiff.— Southern  By.  Go.  v.  ReaveK 
!  (Ala.)  694. 

In  an  action  against  a  railroad  for  killing 
males  near  a  crossing,  proof  of  the  injury, 
ownership,  and  value  of  tbe  mules  creates  n 
presumption  of  negligence,  throwing  the  bur- 
den of  proof  on  defendant  under  Oode,  Sfi  3440. 
S448.— Southern  Ry.  Oo.  v.  Reavea  (Ala.)  694. 

An  instruction  that  engines  of  train  could 
disregard  a  cow  standUng  on  the  side  of  a  track 
until  Bhe  was  in  the  act  of  crossing  it  held 
properly  refused.- Southern  Br-  Co.  t.  Shirley 

(Ala.)  687. 

In  an  action  for  killing  plaintiff's  cow  on  the 
track,  held,  it  was  a  question  for  the  jury 
whether  defendant's  servants  were  guilty  Of 
negligence  in  failing  to  reverse  the  engine. — 
Southern  Ry.  Co.  v.  Shirley  (Ala.)  687. 

Evidence  In  an  action  for  the  alleged  negli- 
gent killii^  of  stock  held  to  sustain  verdict  for 
plaintiff.— Central  of  Georgia  By.  Co.  r.  Wood 
(Ala.)  776. 

Evidence  in  action  for  abx^  killed  mi  track 

held  to  show  defendant  liable  for  a  portion 

only.- Mire  v.  Yazoo  &  M.  V.  R.  C!o.  (La.)  935. 

Evidence  in  action  for  stock  killed  on  track 
held  not  to  show  defendant  not  liable.— Mire 
V.  Yazoo  &  M.  V.  R.  Go.  (La.)  935. 

Under  Act  1886,  No.  70,  where  stock  is  kill- 
ed on  track,  the  burden  is  shifted  from  plain- 
tiff to  flefpndant- Mire  v.  Tazoo  &  M.  V.  R. 

Oo.  (La.)  935. 


I  I  B.    Flrea. 

j    Instructions  in  action  for  damages  for  fire  set 
I  by  locomotive  held  properly  refused  aa  mislead- 
i^— Alabama  O.  S.  B.  Oo.  v.  Taylor  (Ala.) 

I  Where  the  evidence  tends  to  show  that  tbe 
fire  was  caused  by  sparks  from  a  locomotive, 
and  there  is  no  evidence  of  negligence  of  de- 
fendant, and  the  engine  la  shown  to  have  been 
in  good  repair  and  properly  managed,  verdict 
ahould  be  directed  for  defendant.— Alabama  6. 
&  B.  Co.  T.  Taylor  (MmJ)  678. 
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Where  a  witneBti  for  defendant  testified  to 
the  projper  construction  and  manageDieot  of 
the  engine  in  question  and  that  fire  could  not 
hare  escaped  from  a  properly  constracted  en^ 
ffine,  well  managed,  the  question  of  negligence 
for  the  jui7.— Alabama  G.  S.  R.  Oo.  v.  Taylor 
(Ala.)  673. 

Id  an  action  against  a  railroad  company  for 
fire  caused  by  a  locomotive,  proof  that  it  was 
caused  by  sparks  places  the  burden  on  de- 
fendant to  show  that  the  engine  was  properly 
constructed.— Alabama  G.  S.  R.  Oo.  Taylor 
(Ala.)  673. 

A  complaint  in  an  action  against  a  railroad 
company  for  the  destruction  of  plaintifC's  house 
by  fire  held  not  subject  to  demurrer  on  the 
n-onnd  of  uncertainty  in  its  allegations  of  neg- 
n^nce.— Alabama  G.  S.  R.  Go.  v.  Taylor  (Ala.) 

In  action  to  recoTer  for  destruction  of  house 
by  fire,  evidence  of  cost  of  replacing  ft  held 
relevant,  though  not  a  criterion  by  which  to 
measure  the  damages. — Alabama  G.  S.  R.  Co. 
V.  Johnston  (Ala.)  771. 

In  action  to  recover  for  house  destroyed  by 
fire,  plans  of  the  house  held  admissthle.— Ala- 
bama G.  S.  R.  Co.  T.  Johnston  (Ala.)  771. 

In  action  to  recover  for  fire  set  by  locomo- 
tive, plaintiff  can  show  that  defendanrs  locomo- 
tive habitually  threw  aparks  of  a  dangerous 
size.— Alabama  G.  S.  B.  Go.  T.  Johnston  (Ala.) 
771. 

Protrf  that  fire  was  eauaed  by  snarks  from 
looomotive  on  defendant*!  road  held  to  raise 
presnmption  of  negligence.— Alabama  G.  B.  R. 
Co.  T.  Johnston  (AJaZ)  771. 

In  action  against  railroad  company  for  de- 
atmction  of  a  house  by  fire,  instructions  re- 
viewed and  held  proper.— Alabama  G.  S.  Ry. 
Oo.  V.  Johnston  (Ala.^  771. 

Complaint  in  action  against  railway  to  re- 
cover for  destruction  of  plaintiff's  premises  by 
fire  held  to  state  a  cause  of  action. — Alabama 
G.  S.  B,  Oo.  T.  Johnston  (Ala.)  771. 

The  presnmption  of  negligence  arising  from 
setting  fire  to  a  meadow  by  a  passing  engine 
held  not  overcome.— Drake  t.  Yaaoo  ft  M.  v.  B. 

Oo.  (Miss.)  788. 

Under  Code  1802,  S  3546.  as  amended  by 
Acts  -1806,  c.  63,  it  is  error  to  charge  that,  if 
sparks  which  caused  the  fire  were  emitted  by  a 
locomotive  while  ninniag  in  a  city  faster  than 
six  miles  an  hour,  they  will  find  for  the  plain- 
tlff.-Cliiby  V.  Mobile  &  O.  R.  Oo.  (HIbb.)  913. 

TTnder  Code  1892.  jt  8546.  as  amended  by 
AvtH  1896,  c.  63,  rnnniag  a  locomotive  in  a 
city  faster  than  sis  miles  an  hour  is  not  negli- 

Sence.  as  to  a  party  suing  for  injury  cRUsed 
y  such  locomotive,  unless  the  excessive  speed 
is  the  proximate  cause  of  the  injnry^^lisby  v. 
Mobile  &  O.  B.  Co.  (MiKi.)  913. 


RAPE 

I  I.    Proseentlon  mnd  pnalshmeat. 

Evidence  held  of  such  a  character  as  to  ren- 
der an  instruction  that  the  jnry  cannot  find  de- 
fendant guilty  of  an  assault  with  intent  to  rape 
properly  denied.— Smith  v.  State  (Ala.)  699. 

Evidence  held  insufficient  to  sustain  a  convic- 
tion for  attempt  to  commit  rape.— Tynes  t. 
State  (Miss.)  91. 


RATIFICATION. 

Of  acts  of  partner,  see  "Partnerahip,"  |  8. 
Of  contract,  see  "Contractb,"  {  1. 
Of  deed,  see  "Deeds,"  |  1. 


REAL  ACTIONS. 

See  "Ejectment";  "Forcible  Entry  ud  Detain- 
er," i  1. 

Where  In  petitory  action  plaintiff  claims  a 
small  tract  in  a  large  plantation,  he  must  iden- 
I  tify  it  and  show  that  it  could  not  reaaonably 
'  have  been  included  ia  description,  where  the 
I  plantation  has  often  been  sold. — ^Frwe  t.  De- 
rouen  (La.)  890. 

RECEIVERS. 

Of  corporatiuu  in  goienl,  aee  ''CoEpnnttons,'' 

3  6. 

Of  railroad  companies,  see  "Railroads, "  f  4. 

{  I.    Appolntmemtr    anaUfloatloB,  ud 
tenure. 

In  a  bill  to  enforce  a  trust,  and  asking  for 
the  appointment  of  a  receiver,  allegations  keltt 
to  justiO'  such  appointment  without  notice.— 

Oulver  V.  Guyer  (Aln.)  779. 

Verification  of  bill  ashing  for  appointment  of 
receiver  held  sufficient,  without  subscription 
of  affiant  to  affidavit.— CJnWer  t.  Guyer  aia.) 
778. 

RECEIVING  STOLEN  GOODS. 

Punishment  for  receiving  stolen  goods  under 
Act  No.  72  of  1898  Is  imprisonment  not  exceed- 
ing two  years.— State  v.  Duggan  (La.)  278. 


RECORDS. 

Transcript  on  appeal  or  writ  of  error,  see  "Ap- 

fal  and  Error/*  fi|  11,  12;  "Criminal  Law." 
24. 

REDEMPTION. 

From  tax  sales,  see  "Taxation,"  S  6. 

REFERENCE. 

See  "Arbitration  and  Award." 

REGISTERS  OF  DEEDS. 

Under  Code  1892.  |  301.  as  amended  by  I>ws 
1898,  p.  59,  and  section  1991w.  county  ab- 
stracts should  be  kept  up  to  date,  for  doing 
which  the  chancery  clerk  may  recover  fntm 
the  owner  of  the  property.— Taxoo  &  Bf.  Y.  B. 
Oo.  V.  Edwards  (Miss.)  770. 

REGISTRATION. 

Of  voters,  see  "Rloctions,"  |  8. 

REHEARING. 

See  "New  Trial." 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "ESrldenCe,**  13. 

  in  criminal  inosecntionat  see  *'Grininal 

Law,"  I  8. 

RELIGIOUS  SOCIETIES. 

Resolutions  of  board  of  trustees,  devoting 
trust  fund  to  payment  of  salary  of  pastor,  held 
nitra  vires. — Immanuel  Presbyterian  C3inrch  v. 
Riedy  (La.)  149. 

Treasurer  of  trustees  of  religions  corporation, 
intrusted  with  disbursements  of  trait  fund, 
held  liable  if  same  has  been  received  and  mis- 
applied to  the  payment  of  hi*  ulary  aa  pastor. 
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though  on  formal  teaolDtion  of  the  board  of 
truBtees.  —  ImmaDoel  Presbyterian  Church  v. 
Biedy  (La.)  149. 

Treasarer  of  board  of  trustees  paying  portion 
of  trust  fund  to  himself  as  pastor  by  order  of 
board  held  personally  liable,  independent  of 
responsibility  as  memoer  of  board. — Immanuel 
Presbyterian  Church  t.  Ricdy  (La.)  149. 

REMAINDERS. 

Equity  ha*  no  authority  to  authorise  a  parent 
who  has  a  life  estate  in  realty  with  remainder 
over  to  her  minor  children  to  sell  the  prop- 
erty in  fee  for  the  purpose  of  reinTeatment,  or 
to  enhance  the  interest  of  the  ram^nder-men. — 
Hoakins  t.  Ames  ^iss.)  828. 

Where  a  mother,  who  owns  a  life  estate  In 
realty  with  remainder  over  to  her  minor  chil- 
dren, sells  the  property  in  fee  under  an  invalid 
order  of  court,  limitations  in  favor  of  the  pur- 
chaser do  not  commence  to  run  against  the  re- 
mainder-men nntit  the  death  of  the  mother. — 
Hoskins  T.  Ames  (.Miss.)  828. 

REMAND. 

On  appeal,  see  "Appeal  and  Error,"  {  21. 

REMEDY  AT  LAW. 

Eff^  cm  jarisdicti<m  ot  equity,  see  "Equity," 

REMOVAL  OF  CAUSES. 

From  juHtif-t'  courts,  see  "Jvstiees  of  the 
Peaoe,**  |  % 

I  1.   Power  to  remoTo  nnd  ilckt  vi  re- 
moval tn  ic«ne*aL 

Where  the  amount  involved  In  a  suit  in  the 
state  court  was  less  than  $2,000.  and  the  prop- 
erty was  in  actual  possession  of  the  court 
under  attachment  before  the  appointment  of  a 
federal  receiver  for  defendant  s  property,  the 
receiver  was  not  entitled,  under  Act  Gong- 
March  8,  1887,  I  3.  to  remove  the  cause  to  the 
fed«al  court.— Pendleton  t.  Lutz  (Miss.) 

REMOVAL  OF  CLOUD. 

Ree  "Qnietinv  Title." 

RENEVML 

Of  kose,  see  "I>andlord  and  Tenant."  |  2. 

RENT. 

• 

See  "Landlord  and  Tenant,"  |  4. 

Of  public  lands,  see  "Public  Lands,"  |  2, 


REPAIRS. 

ised.  see  "L< 

REPEAL. 


On  premises  demised,  see  "Landlord  and  Ten- 
ant," 1  1. 


Of  mnnlclml  charter,  see  "Municipal  Corpora- 

tfons."  I  1. 
Of  statute,  see  "Statutes,"  {  4. 

REPLEVIN. 

See  "Detinue." 

REPLICATION. 

See  "Pleading."  |  8. 


REQUESTS. 

For  Instruetiwaa  in  criminal  prosecutions,  see 

"Criminal  Law,"  J  16. 
 to  jury  In  dvif  actiona,  see  •^al,"  I  4. 

RESCISSION. 

Of  contract  see  "Contract^"  <  8. 

 for  sale  of  goods,  see  "Sales,"  |  8. 

 for  sale  of  land,  see  "Tendor  and  Pur- 
chaser." I  & 

RESERVATIONS, 

For  grantor  In  fraudulent   conveyance,  see 
"Fmtidnleut  Oooreyances,"  i  1. 

RES  GESTiC 

In  dvil  actions,  see  "Evidence,"  S  3. 
In  criminal  prosecutions,  see    Criminal  Law," 
S  8. 

RES  JUDICATA. 

See  "Judgment,"  S  ft. 


Of  record  of  nroceodings  for  purpose  of  teriew, 
il 


RETURN. 

lecdings  for  p 
see  "Appeal  and  Error,"  IS  H,  12. 

REVENUE. 

See  "Taxation." 

REVIEW. 

See  "Appeal  and  Error":  *'GertIonri";  "Crim- 
inal Law,"  if  21-27;  *'jnatlcea  of  the  Peace," 

g  3. 

Bill  in  equity,  see  "Equity."  i  7. 

REVIVAL. 

Of  actions,  see  "Abatement  and  Rerival,"  S  2. 

REVOCATION. 

Of  will,  see  "Wills,"  {  L 

RIGHT  OF  WAY. 

See  "S^asements." 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  |  3;   "Waters  and 
Water  Couraes,"  |  L 

ROADS. 

See  "Highways." 

Streets  In  cities,  see  "Municipal  Corporations," 
i  8. 

SALES. 

See  "Vendor  and  Purchaser." 

By  hawkers  or  peddlers,  see  "Hawkers  and 

Peddlers.'.' 

Of  intoxicating  liquors,  see  "Intisleatlng  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court. 

see  ''Executors  and  Administrators,"  i  5. 
Of  remainderB,  see  "itemainders." 
On  execution,  see  "Execution,"  i  2. 
On  foreclosure  of  mortgage,  see  "Mortgages," 

I  5. 

Tax  sales,  see  'Taxation,"  |  ft. 
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29  SOUTHERN  REPOKTER. 


i  1.  ReqvIsltM  a>id  validltr   of  oon- 
trsot. 

Under  a  contract  to  furnish  meal  for  feeding 

cntfle,  wh*re  qoalitj  is  not  declared,  the  ven- 
dor is  not  boand  to  deliver  the  beat  kind,  but 
he  cannot  tender  the  worBt.— Strahocn-Hutton- 
Evans  Commission  Oo.  t.  Red  Biver  OU  Co. 
(La.)  265. 

S  8.    Oonatraotleii  of  eontrut. 

Contract  of  sale  conati-ned.  and  evidence  held 
to  show  modification  of  original  proposition  of 
seller.— Gadsden  &  A.  U.  Ry.  Oo.  t.  Gadsden 
Land  &  Improvement  Oo.  (Ala.)  549. 

S  3.   Modlfloatloa  vr  reaeiaaiom  of  eon- 
tvaet. 

Where  an  executory  contract  of  sale  does  not 
specify  the  time  of  performance,  the  seller 
cannot  rescind  for  delay  withoat  notice.— Mc 
Fadden  v.  Henderson  (Ala.)  640. 

A  sale  of  goods  is  fraudulent,  and  open  to  re- 
BCiseion  by  the  seller,  if  the  purchaser  at  the 
time  ia  insolvent,  and  had  no  intention  to  pay 
for  the  goods  or  expectation  of  being  able  to 
pay  for  them. — Union  Mfg.  &  Commission  C!o. 
V.  East  Alabama  Nat.  Bank  (Ala.)  781. 

I  4.    Performanee  of  oontraet. 

A  contract  of  sale  of  cotton  construed,  and 
held  to  show  an  unconditional  acceptance  of 
the  contract,  imposing  on  purchaser  the  duty 
of  paying  for  the  cotton  within  a  reasonable 
time.— McFadden  v.  Henderson  (Ala.)  640. 

Evidence  held  to  show  no  just  canse  for  dis- 
satisfaction in  quality  of  cotton-seed  meal  fur- 
nished under  contract.— Strahorn-Hutton-Bvans 
Commission  Oo.  v.  Red  River  Oil  Oo.  (La.)  205. 

The  continued  use  of  a  machine  sold,  aftei 
unsnccessful  tests,  and  buyer's  notice  that  h€ 
would  hold  the  machine  as  security  for  ad- 
vances and  for  damages,  Aeld  an  acceptance.— 
Stiilwell  Bierce  &  Smith  Valle  Oo.  t.  Biloxi 
Canning  Co.  (Miss.)  513. 

As  between  seller  and  purchaser,  there  ia  a 
delivery  when  the  goods  are  fAvea  to  the  uarrier 
for  the  pnrcbaaer.— Plauterr  OU-BIill  &  Mfg. 
Co.  T.  Falls  (Miss.)  786. 

9  5>    Operation  and  effeot. 

Where,  under  a  contract  of  sale,  anything 
remains  to  be  done  by  either  par^  before  de- 
livery, title  does  not  vest  nntil  such  act  la  per- 
formed.—HcFadden  V.  Henderson  (Ala.)  640. 

Sale  of  immovable  property,  which  is  unre- 
corded, held  not  good  as  to  creditors  of  the 
vendor.— First  Nat.  Bank  v.  Ft.  Wayne  Arti- 
ficial Ice  Co.  (La.)  379. 

Replevin  held  not  to  lie  to  recover  certain 
cotton,  the  contract  of  sale  l>eing  incomplete. — 
WlUianiB  V.  Bayoa  (Miss.)  99G. 

f  6.  Warranties. 

EMdence  in  an  action  for  breach  of  contract 
of  sale  held  not  to  show  false  representation  and 
warranty  of  percentage  of  measurement  of  tht 
upifer  grades  of  the  lumber  sold.- E.  B.  Wil- 
liams &  Co.  V.  Louisiana  Lumber  Co.  (La.)  491. 

The  seller  having  guarantied  a  machine  to  do 
certain  work,  it  was  bound,  notwithstandinK  an 
acceptance,  to  make  good  the  warranty.— Still- 
well  Bierce  &  Smith  Valle  Oo.  t.  Bilozl  Can- 
ning Oo.  (Misa.)  SIS. 

S  7.    Basieclies  of  seller. 

When  set-off  ia  pleaded,  the  burden  of  estab- 
lishing  the  truth  of  such  plea  is  on  the  defend- 
ant—Cook V.  Maiooe  (Ala.)  653. 

Where  it  Is  shown  that  a  number  of  contrib- 
ntlng  causes  led  up  to  failure  of  cattle  of  pur- 
chaser to  fatten  as  contemplated,  the  vendor  of 
feed  to  such  purchaser  cannot  be  held  liable  in 
damages,  though  the  quality  of  the  mesJ  was 
one  of  the  contribating  cauaes.— Strahom-Hut- 
ton-Evans  Oommission  Go*  Bed  River  OU 
Go.  (LaO  260. 


Where  plaintiff  contracts  to  aell  "prime**  lam- 
ber  at  $11.S0  per  M.,  and  delivers  "heart-tece" 
lumber,  and  In  assumpsit  "heart-face"  ia  shown 

to  be  inferior,  and  the  jury  put  the  value  of  the 
prime  on  that  delivered,  the  judgment  will  be 
reversed.- Hunter  v.  Lake  Milla  (Miss.)  St&, 

i  8.    Remedlea  of  buyer. 

Admissibility  of  evidence  in  an  action  to 
cover  damages  for  breach  of  cimtraet  of  sale 
of  cotton  detemUned.— McF!adden  t.  Henderaon 
(Ala.)  640. 

Damages  for  breach  of  contract  for  sale  of 
lumber  determined.— E.  B.  Williama  &  Co.  v. 
Louisiana  Lumber  Co.  (La.)  491. 

In  an  action  for  breach  of  contract  of  sale, 
the  special  plea  of  defendant  hdd  not  to  limit 
the  defense  to  the  one  ground  that  lumber,  the 
conaideratlon  of  the  oontraet,  had  declined  in 
value.— E.  B.  Williams  ft  Co.  t.  Louialana  Lam- 
ber  Co.  (La.)  491. 

The  burden  is  on  a  buyer  who  accepts  a  ma- 
chine, notwithstanding  a  breach  of  warranty, 
to  show  that  the  warranty  has  been  broken, 
and  that  the  machine  delivered  Is  not  equal  in 
value  to  the  machine  contracted  for.— Stillwell 
Bierce  &  Smith  Vaile  Oo.  t.  Biloxi  Canning  Oo. 
(Miss.)  513. 

The  measare  of  damages  for  breach  of  a  war- 
ranty of  sale  of  a  machine  wliich  waa  accepted, 
notwithstonding  the  breach,  is  the  diffemce 
between  the  value  of  the  macliine  u  it  in  fact 
is,  and  its  value  as  it  woold  have  teen  as  war- 
ranted.—Stillwell  Bierce  &  Smith  Vaile  Gb. 
Biloxi  Canning  Oo.  (Miss.)  618. 

i  9.    Conditional  snlea. 

The  loss  of  gooda  sold  on  credit  by  accidental 
fire  hM  to  faU  on  the  sdler,  who  had  retted 
title  thereto.— Bishop  t.  Hlnderhont  (Ala.)  11. 

Where  chattels  were  taken  by  a  creditor  ei 
the  contract  buyer,  to  whom  tide  never  passed, 
and  sold  to  B.,  he  could  take  no  title  as  inno> 
cent  puitdtaser  from  aach  credlbn^  since  the  lat* 
ter  had  no  title  to  give.— W.  F.  Zimmerman 
Lumber  Go.  v.  Elder  (Miss.)  466. 

In  replevin  to  recover  chattels  taken  by  a  cred- 
itor of  the  contract  buyer  thereof  and  sold  to 
the  defendant,  the  court  to  have  properly 
directed  a  verdict  for  the  seller,  from  whom 
title  never  passed.— W.  F.  Zimmerman  Tj^^bf 
Co.  V.  Elder  (MIsl)  466. 

SATISFACTION. 

Of  mwtgag^  see  "Mortgages,"  |  4. 

SAVINGS  BANKS. 

See  "Banks  and  Baukiui^"  |  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I  1.    Fnblio  aohoola. 

A  public  school  board  could  only  asdgn  a 
right  to  sue  for  previous  trespass  on  land  con- 
veyed to  plaintiff  by  vote  in  open  session  and 
recorded  on  Its  minntea.- Blodgett  T.  Seals 
(Miaa.)  862. 

SECONDARY  EVIDENCE. 

In  dvU  actiMU,  see  "Ertdence."  |  4. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  taw." 
§20. 

SEPARATE  ESTATE. 

Of  married  «om«,  tes  "Hnaband  and  Vfite." 
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I  the  refaaal  of  the  wife.— Lyon  T.  Harden  (Ala.) 
777. 

SPIRITUOUS  LIQUORS. 

See  "Xntoxtcating  Ltquon." 

STATEMENT. 

By  witneBS  InconsUtest  with  testimoiiy,  tee 
^'Witnessei,"  |  S. 

STATES. 

Courts,  see  *^Drt8." 

Pnhllc  lands,  lee  "PnbUc  Landa,"  |  2. 

I  !•    Political  atmtna  and  relations. 

BonndaiT  line  between  IxtuisiaDa  and  Tezaa 
is  the  middle  of  the  Sabine  liTex.— State  t. 
Burton  (La.)  970. 

S  8.    Propertr,  eontxaats,  amd  UablUtiea. 

Act!  1900,  No.  87,  aathoriring  the  state  print- 
er to  contract  with  a  lawyer' to  edit  and  index 
the  deoBioDS  of  the  eupreme  court,  keld  not  tc 
make  a  continuing  appropriatlcm  tor  an  nncer- 
tain  time  and  of  an  uncertain  amount  for  the 
compensation  per  annum  of  such  Iaw7er,r— State 
ez  rel.  Thorpe  t.  Frazee  (La.)  478. 

I  3*  Fiscal  ma&ace»ea4^  psbUo  dobt, 
aad  aeenritle*. 
The  state  anditor  can  draw  no  warrant  on  the 
state  treasnrer,  except  in  pursuance  of  ■peclfie 
appropriations.— Sute  ez  reL  Thorpe  t.  Frasee 
(La.)  478. 

S  4.  Aetlona. 

Under  Ann.  Oode,  S  4248,  a  party  renting 
land  to  the  state  is  not  entitled  to  bring  suit 
against  the  state  for  bad  husbandry  iu  breach 
of  the  lease.— Hall  v.  SUte  (Miss.)  994. 


SEQUESTRATION. 

Allegations  for  a  writ  of  seQueetration  \dd  to 
sufficiently  show  the  necessily  for  isaning  writ 
of  sequestration.— Succession  of  Koyer  (La.) 
511. 

"Where  a  court  on  proper  showing  ordered 
judicial  sequestration  of  property,  the  order  is 
not  invalid  because  it  had  before  that  time,  on 
an  ez  parte  showing,  made  some  other  order  in 
reference  to  the  flame  property.-~State  ex  rel. 
Dowdell  T.  Allen  (La.)  719. 

To  wait  until  the  right  of  title  is  made  clear 
and  that  of  possession  made  certain  would  ren- 
der useless  that  prorision  of  lav  anthorisinK 
resort  to  sequestration. — State  ex  rel.  Dowdell 
T.  Allen  (la.)  719. 

A  writ  of  injunction  Jield  not  set  aside  by  a 
subsequent  judicial  sequestration  issued  to 
meet  the  requirement!  ox  a  later  phase  of  the 
controversy. — State  ex  reL  Dowdell  Allen 

(La.)  719. 

A  judge  must  decide  from  the  pleadings 
whether  a  writ  of  judicial  sequestration  should 
isBne.— State  ex  reL  Dowdell  t.  Allen  (La.)  719. 

SERVICES. 

See  "Master  and  Serrant.'*  1  1;  "Work  and 
I^hor." 

SERVITUDES. 

See  "Basements." 

Itights  of  adjoining  landowners  to  riew,  aee 
"Adjoining  Landowners." 

SET-OFF  AND  COUNTERCLAIM. 

I  1.  Snbjeot-mattev. 

la  an  action  to  recover  statutory  penalty  for 
Tailure  to  enter  partial  payment  on  record  of 
mortgage,  held  error  to  strike  from  the  files  a 
proper  plea  of  set-off.— Kelly  t.  Johnson  (Ala.) 
672. 

In  an  accounting,  plaintiff  held  not  subject  to 
counterclaim  for  an  indebtedness  owing  by  her 
huaband.~Sonles  v.  Soules  (La.)  342. 

SETTLEMENT. 

By  executor  or  administrator,  see  "Bxecntors 

and  Administrators,"  |  6. 
By  guardian  of  Infant,  see  "(Snaidlan  and 

Ward,"  <6  8. 
Of  bill  of  exceptions,  see  "Excepttona,  BUI  ot," 


SHIPPING. 

See  "Ferries." 

I  1.    Oarriace  of  sof»da< 

Under  a  contract  to  transport  and  deliver  a 
xnrgo  of  goods  at  a  certain  place,  the  master 
held  under  no  oUigation  to  build  a  wharf  In 
order  to  effect  a  landing.— McOughn  t.  Hilliot 
(Miss.)  81& 

SLANDER. 

See  "Libel  and  Slander.** 


SPECIAL  LAWS. 

See  "Statntes,"  {  2. 

SPECIFIC  PERFORMANCE 

I  1.  Comtvaetfl  emforoeable. 

Equity  cannot  compel  specific  performance  of 
a  contract  tot  the  sue  of  a  homestead  against 


STATUTES. 

Provisions  relating  to  particular  subjects,  see 
"Elections,"  {  1;  "Injunction,"  I  6;  "In- 
toxicating Liquors";  "JnrTt"  8  2;  "umita- 
tion  of  Actions,"  f  1;  "Mechanics'  Liens": 
"Municipal  Ck>rporations" ;  "Public  Lands,' 
I  2;  "Ballroads."  H  1,  8;  "Taiation,"  SS 
3,  5,  fL 

 statute  of  frauds,  aee  "Frauds,  Statute  of." 

{  1.  XiBaetiaent,  re4iiisit«a,  aad  Talldlty 
In  KeneraL 

Where  a  bill  passes  one  house  of  the  legisla- 
ture and  Is  amended  in  the  other,  and  the 
amendment  la  never  reported  to  the  house 
where  the  blU  ort^nated  and  is  uot  shown  in 
the  act  as  approved,  held,  that  the  act  was  not 
constitutionally  enacted.  —  State  ex  rel.  Chil- 
louet  V.  Laicbe  (La.)  700. 

I  S.    Qeneral  and  speelal  «r  local  laws. 

The  validity  of  a  curative  act  enacted  after 
the  institution  of  a  suit  based  on  irregularity 
intended  to  be  cured  by  such  act,  bat  prior  to 
judgment,  is  not  affected  by  such  suit.— Middle- 
ton  T.  City  of  St  Augustine  (Fla.)  421. 

Where  an  Irregularity  In  a  legal  proceeding 
consists  in  doing  some  act  or  in  the  mode  of 
doing  some  act  which  the  legislature  might 
have  made  Immaterial,  it  can  make  the  same 
immaterial  by  a  subsequent  law.— Middletoo 
V.  City  of  St  Augustine  (Fla.)  421. 

Special  legislation  affecting  cities  under 
CoD»t.  1885.  art  8.  S  8,  held  not  controlled  by 
the  [)roviHo  to  section  21  of  article  3,  bat  may 
be  enacted  at  any  session  of  the  legislature.— 
Middleton  v.  City  of  St  Augustine  (Fla.)  421. 

Laws  1899,  c.  4746,  relating  to  sates  in  vio- 
lation of  a  local  option  election,  Add  not  un- 
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constitution  Hi  as  a  special  act.— Randall  t.  Til- 
Ma  (Fia.)  540. 

I  3.    Snbjeots  ud  tltlea  of  sat*. 

Luverne  Town  Oharter,  (  8,  authorizing  the 
isRunni-e  of  bonds  to  buiid  a  court  houtte,  held 
itiviilid  under  Conet  ui't.  4,  S  12,  as  relating  to 
a  Hubject  not  included  in  the  title  of  the  act. — 
Tiionipson  t.  Town  of  Lurerne  (Ala.)  320. 

Act  No.  35  of  1000,  as  relating  to  use  of 
trading  stamps,  Aeld  uDConstitntionnl,  in  that 
the  title  is  inadequate  and  misleading.— State 
r.  Walker  (La.)  ©73. 


S  4.    Repeal,  aiMiieiisloB,  ezplrstiom,  ud 

A  section  of  a  statute  expressly  repealing  s 
particular  law  only  repeals  it  to  the  extett 
that  the  lairs  are  in  conflict  with  each  otter, 
when  by  title  of  repealing  act  it  Is  ao  limited 
— DegmTelle  T.  Iberia  &  St  M.  Drainage  Dkt 
(La.)  302. 

Laws  1S94,  Act  No.  49,  {  12,  relating  to  saK- 
of  drugs  by  itinerant  venders,  held  not  repeak>: 
by  Acts  law,  No,  13.— State  ex  zeL  Theus  t. 
Edwards  (La.)  893. 


VnXTED  STATES. 

STATUTES  AT  LAHQB. 

1887,  March  3,  ch.  373,  S 

3,  24  Stat.  553   164 

1890.  Sept.  29,  ch.  1040, 

20  Stat.  406    616 

AT.anAT^a, 

CONSTITUTION. 

Art.  4,  S  2   326 

Art.  6,     9   620 

CODE  1886. 

i!  398    445 

5  rufi    690 

SS  1810.  1811   783 

CODE  1890. 

Page  074    676 

S  13  26,  185 

I  14   645 

Is  31,  32   26 

8  38    604 

8  62    620 

I  158    609 

427   12,  854 

I  552   694 

I  616   548 

fiS  809-813   183 

8  875    26 

1  1041   96 

I  1048    01 

f  1005    44fi 

S  1066    447 

S§  1172,  1173   455 

§  1199  ;   187 

I  1273    025 

S  1417  26,  185 

S  1484    858 

i§  1509,  1515,  1516   555 

S§  1717,  1720.  187,  445 

I  1744    488 

8  1749   650,  660 

I  1794    795 

I  1834    16 

§  1859    673 

I  1030    795 

I  2034    694 

8§  2147-2149   558 

8  2633    50 

8  3326    800 

$  3331    857 

i  3366    185 

I  3417   025 

SS  3440,  3443   594,  7T0 

fi  3451    676 

8  3480    502 

fiS  3505,  3506   923 

§  4137    836 

S  4263    98,  99 

88  4272,  4277   99 

8  4315    592 

I  4333    800 

i  4573   29 

I  4600   : ,  843 

I  41*36   29 

8  5004    860 


STATUTES  CONSTRUED. 

18  5000,  S022   860 

8  5023    841 

I  5030    880 

88  5040,  5000   778 

8  5273    200 

{  5306  778 

CRIMINAL  CODE  1896. 

8  4578    400 

I  5247   :   461 

CITY  CHARTER. 

Luverne.    Laws  1890-91, 
P.  408,  I  8  326 

LAWS. 

1868.  pp.  614-520,  566...  104 

18<t»-f0,  p.  .305   104 

1888-89,  p.  liSl  843 

1888-89,  p.  797,  H  1,  11. .  622 

1889.  D.  110   26 

18i>0-i5l,  p.  391   843 

1890-01,  p.  408,  «  a  Ln- 

verne  City  Oharter  326 

1802  93.  p.  478.  03,  584 

18rMi-97,  p.  52   784 

18iHV-97.  p.  956   676 

1808-09,  p.  195   931 

lS!t8-09.  p.  731,  8  9   680 

18l»8-i>9,  p.  976   455 

181)8-99,  p.  1321   843 

IXOBIDA. 

CONSTITUTION  1885. 

Declaration  of  Rights.  8  9  405 

Art.  3,  8  21   421 

Art.  8.  8  8  421 

Art.  10.  II  1,  4  442 

Art.  10   540 

REVISED  STATUTES  1802. 

f  I<i:i6  317 

11)96,  1162.   965 

H  1270,  1462   625 

^  1710   534 

S  2193    633 

I   626 

8  2426  631 

e  2.niil  418 

I  2810    905 

I  2861    405 

LAWS. 

1887.  ch.  8700,  »  1   321 

1887,  ch.  3704    321 

1889,  ch.  3879   321 

1891,  ch.  4071.  8  1   541 

18!>1,  ch.  4077   408 

189.3,  ch.  4205,  J8  1,  6   319 

1S99,  ch.  4746   640 

LOmSXAHA. 

CONSTITUTION  1879. 

Art.  207   038,  0S9 

Art  210   138 


CONSTITUTION  1808. 

Art.  48  215,  912 

Arts.  95,  99   311 

Art.  101  114 

Art  116  27" 

Art.  229  Pi:: 

Art.  281  

Art  291  f'TT. 

Art.  325,  par.  5  215 

CODE  OF  PRACTICE. 

Art    375.     Amended  by 

Laws  1886,  No.  50  912 

Art  393   S5 

Arts.  585,  586  l.''> 

Art,  897   93a 

'revised  CIVIL  CODE. 

Arts.  145,  157   712 

Art  254   S"*' 

Art  684    351 

Art.  036  et  aeq   7S' 

Arts.  984,  1494^  1512. . . .  241 

Art  1582   a-S 

Art.  1887    241 

Art  2156   »M 

Arts.  2160,  2102   8^ 

Art.  2452    24*. 

Arts.  2681,  2682   S-T 

Arts.  3470,  3543   3»r, 

REVISED  STATUTES. 

8  832.  Ammded  by  Lawa 

1808,  No.  72   27S 

8  868    33S 

8  1047    9ifl 

8  2745   rJS 

LAWS. 

1805.  Common  Law  937 

1874,  No.  105   807 

1877,  No.  44  2!si 

1882,  No.  84  312 

1R84.  p.  94  7<*- 

is^l.  No.  63   33>\ 

issi.  No.  76  9T« 

1»»4.  No.  82  3ii7 

1886,  No.  60  UV* 

1886,  No.  70   93.-. 

1880.  No.  92.  95S,  333 

1886,  No.  119.  Amended  by 

Laws  1894.  No.  142  

1888.  No.  17   5r» 

ISRS.  No.  66  

isss.  So.  85.  81  65,  66.  ..  13> 

l^Ns.  No.  88  &i> 

No.  106,  {  2.>   i:> 

1S9<>,  No.  140  ix-i 

l.Sitl.  No.  49,  8  12  S!ti 

\s<M.  No.  142  29r> 

lSlt4,  No.  180  9,-W 

l.Sin;..  No.  4  4'*'1 

issx;.  No.  10, 81  a,  3  12S 

1896,  No.  13  S!*3 

1806,  No.  45  2ir. 

1808,  No.  72   27-; 

1898,  No.  88. ».   937 
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18»8,  No.  J35  ■..  28G 

1898.  No.  15»   18 

1900,  No.  17   22 

1900,  No.  34   507.  533 

1900,  No.  35    973 

1900.  No.  48    806 

1900.  No.  87    478 

1900,  No.  114  802 

mssissiPFi. 

CONSTITUTION  1869. 

Art  6.  {  20   630 

Art  12,  I  13   470 

Art  12,  i  16   530 

Art  12,  I  20   402 

CONSTITUTION  1890. 

»  80    530 

fi  104    820 

f  170   530 

H  171,  172   786 

ri83  167 

CODE  1880. 

f  468    766 

I  1141  M7 

CODE  1892. 

Ch.  25  H4 

Oh.  98    401 


5  32    834 

§  7(t  93.  630 

a  80   74,  765 

§  85    834 

fi  80    996 

5  289    834 

^  301.  Amended  by  Laws 

1898,  p.  59   770 

§§  311.  §18,  322   630 

g  528    71 

8  572    399 

8  eae   89 

8  787    »3 

fi  882    614 

I  1159  522 

f  1354    516 

I  1862    761 

1  1412   171 

e  14(i8  396 

g  IMH  402,  403 

ft  1983    754 

§  l!«Hw   770 

g  2.^48  ....825,  917,  996,  997 

8  23.50    996,  997 

§  2458    404 

S  2501    883 

8  2t;82    770 

§  2735    618 

i§  2935.  2972   466 

1  2979    399 

li  2980,  2692   520 

f 3001   399.  786 


fi  8018   93 

I  3022    404 

I  3026    853 

I  3030    520 

S  3546.  Amended  b;  Laws 

1896,  ch.  63  913 

i  3744    163 

§  3747    996,  997 

ft  3775,  8776   76 

II  3797.  8799,  8804    74 

t  3823    401 

I  4191  476 

§  4234    830 

fi  4248  994 

I  42S6  789 

LAWS. 

1S52,  pp.  94,  95   755 

18»2.  p.  84    470 

1.S8G,  p.  694   167 

1 X88,  p.  468,  I  1   167 

I  SIX).  pp.  8,  9  402 

IMH,  p. -29   475 

ism,  ch.  63  913 

isyg,  p.  50   770 

V.m,  ch.  88,  I  5  616 

wsaouBi. 

REVISED  STATUTES. 
Ch.  21,  art.  10,  |  972....  897 


STOCK. 

Corporal^  rtock,  see  "Corporations."  I  2. 

STOCKHOLDERS. 

Of  corporation!,  see  "Corparations,"  S  8. 


STOLEN  GOODS. 

See  "Receivlns  Stolen  Goods.'* 

STORAGE. 

.Soe  "Wnrebousemen," 


STREET  RAILROADS. 

See  "RaUroadt." 
Ab  carriers,  see  **Carrien,"  |  S. 
Liability  tor  municipal  improvements,  sea  "Mu- 
nidpu  Corporations,"  f  6. 

S  1.  Establislunamt.   aoutraettoB*  and 
mainteiianaa. 

The  words  "purchasers,"  used  in  Code  1800, 
I  1199,  authorizing  purchasers  of  the  fran- 
chiHes  and  property  ot  a  street  railroad  at  a 

i'udicial  sale  to  organize  as  a  corporation,  em- 
iraces  subpurchasers.  —  Birmingham  By.  A 
Electric  Oo.  T.  Birmingham  Traction  Co.  (Ala.) 
187. 

Sale  of  franchise  of  street  for  street  railway 
at  public  auction  held  not  illegal,  because  one 
purchaser  is  in  a  position  by  reason  of  the 
citation  to  get  a  higher  price  than  another. — 
Johnson  v.  City  of  New  Orleans  (La.)  855. 

A  city  is  acting  within  its  authority  In  au- 
thorizing laying  of  third  rail  on  rearrangement 
of  tracks  on  one  of  its  streets,  though  right  Of 
company  laying  such  rail  to  use  it  was  in  liti- 
gation.— State  ez  rel.  City  of  New  Orleans  v. 
King  (La.)  359. 

Ownership  by  street  railways  of  their  tracks 
held  quniilied  by  the  fact  that  cities  hnTe  the 
right  to  authorize  other  roads  to  use  them. — 
State  ex  rel.  City  of  New  Orleans  v.  King  (La.) 
359. 


S  2.     Regulation  and  opermtlon. 

Traveler  may  ordinarily  presume*  that  the 
road  in  in  a  fit  condition. — Mahnke  t.  New  Or- 
leans City  &  L.  R.  Co.  (La.)  52. 

Street  railway,  bound  by  contract  to  keep 
street  between  its  rails  In  repair,  la  held  by 
stricter  rules  to  performance  of  Its  duty  than 
munidpal  corporations  themselves.— Maluke  t. 
New  Orleans  City  &  L.  R.  Co.  (La.)  52. 

STREETS. 

See  "Highways";  "Municipal  Corporations,*'  {  8. 

SUBMISSION. 

To  arbitration,  see  "Arbitration  and  Award," 
i  1. 

SUBROGATION. 

Judgment  creditors,  on  assignment  for  bene- 
fit of  creditors,  held  not  subrogated  to  rights  of 
mortgagee  of  homestead  to  the  extent  ^e  mort- 
gagee participated  in  funds  arising  from  the 
jtroper^^aBslgned. — First  Nat.  Bank  t.  Browne 

Under  Rer.  Civ.  Ciode,  arts.  2160.  2182.  in  case 
of  subrogation  of  a  lender  by  the  debtor  in- 
dependently of  the  creditor,  the  la^r  may  exer- 
cise his  right  for  what  remains  due  him  in 
preference  to  the  debtor's  subrogee.— -Hutcbin- 
■on  T.  Rice  (La.)  808. 

One  who  voluntarily  pays  a  mortgage  debt  of 
another  hetd  to  nciinire  no  right  of  subrogatioii, 
unless  it  is  expressed  at  the  time  of  the  pay- 
ment.—Hutchinson  T.  Rice  (La.)  898. 


SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corporations,**  {  2. 

Where  persons  snbsoribe  for  the  erection  of  a 
creamery,  and  a  building  committee  is  araiolnt- 

ed,  which  accepts  the  work,  and  it  is  used  for  a 
year,  the  subscribers  cannot  afterwards  insist 
that  the  foundations  were  insiifBcient. — Chicago 
Bldg.  &  Mfg.  Co.  T.  Higgiobotham  (Miss.)  79. 

The  liability  on  a  contract  for  the  erection  of 
a  bnildlng  cannot  be  defeated  in  toto  by  show- 
ing that  the  fonndatlon  of  the  building  is  In- 
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sufficient— Chicago  BIdg.  ft  Hfc.  Oo.  T.  Higi^n- 
botfaam  (MiBs.)  79. 

The  Itabllitr  of  the  mbBcrlbers  to  a  contract 
for  the  erection  of  a  creamery  AeM  not  released 
by  ltd  coDStractlon  on  gronnd  to  which  the  tjtle 
was  bad.— Chicago  BIdg.  &  Mfg.  Co.  t.  Higgin- 
botbam  (Miss.)  TO. 

The  aubHcrlbers  to  a  contract  held  not  rriieved 
from  liability  by  the  fact  that  some  of  the  sub- 
scribers were  minors  and  in8olTents.~Ohicftgo 
BIdg.  ft  Mfg.  Co.  T.  HiniiihothBm  (Miss.)  79. 

Where  persons  snbscribc  to  a  contract  requir- 
ing a  third  person  to  erect  a  creamery,  and  it  is 
erected  and  operated  by  sach  persons,  a  sub- 
scriber is  not  entitled  to  credit  on  hia  snliscrip- 
tioQ,  as  against  the  builder,  for  dues  payable  to 
him  from  the  business  while  m>«ated  by  the 
subscribers.— Chicago  BIdg.  &  Mfg.  Oo.  v.  Hig- 
glnbotham  (Miss.)  79. 

Where  the  time  of  payment  of  a  subscription 
for  the  erection  of  a  creamery  is  extended  by 
the  agent  of  the  builder,  'the  subscriber  can  onl^- 
be  charfred  with  interest  from  such  time.~Chi- 
cago  BIdg.  ft  Mfg.  Oo.  Higginbotbam  (Miss.) 
79. 


See  "Action.** 


SUIT. 


SUMMONS. 


In  justices*  conrtB,  see  "Josticea  of  the  Peace," 

SUNDAY. 

Including  Sunday  In  computation  of  time  to  ap- 
peal, see  "Appeal  and  Error."  f  9. 

Verdict  may  be  receired  on  Sunday,  and  Judg- 
ment entered  on  a  irabBeqnent  day. — Simmozks 
T.  State  (Ala.)  929. 

SUPREME  COURTS. 

See  "Courts,"  f  4. 

SUftETYSHIP. 

See  "Prlndpal  and  Surety." 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Be- 
vival/*  i  3. 

SURVIVORSHIP. 

Evidence,  see  'D^AGi,** 

SUSPENSION. 

Of  benefit  Insurance,  see  "losunnosh**  i  8. 

TAXATION. 

AssesBments  for  muDiclpal  improrements,  see 

*'Manicip«l  Corporations,"  S  o. 
Leree  taxes,  see  "Levees." 
Municipal. taxes,  see  "Municipal  Corporations," 

S  9. 

Occupation  or  privilege  taxes,  see  "Intoxicating 

Uquors."  I  2;  "LTcenseB." 
Road  taxes,  see  "Highways,"  |  1. 

I  1.    Constitiitlonftl    reanlrements  and 
restriotlou. 

Laws  1800,  pp.  8,  9,  prohibiting  cities  and 
towns  from  levying  or  collecting  any  tax  on 
banks  greater  than  75  per  cent,  of  the  state 
tnx,  are  not  in  violation  of  Const  1809,  art.  12, 
it  20,  requiring  uniformity  of  taxes.— Adams  t. 
BanlE  of  Oxford  (Mlas.)  402. 


Under  Const  1869.  aft  1%  }  18,  a  law  ex- 
empting property  beloDging  to  a  private  cor- 
poration is  invalid,  unless  it  also  exempts  sina- 
ilar  property  when  owned  by  IndividnalSL — 
Adams  V.  Tombigbee  Mills  (Miss.)  470. 

I  I>aws  1882,  p.  84.  exempting  manufacturers 
from  taxation,  applies  to  both  private  and  cor- 
poration property,  and  is  not  In  conflict  with 
Const.  1869.  art  12,  {  13.— Adams  t.  Tombig- 
bee Mills  (Miss.)  470. 

I  S.    Iiiabllltr  ttf  persons  and  property. 

Property  in  the  hands  of  a  consignee  moat  be 
assessed  in  the  name  of  the  owner,  and  not  of 
the  consignee.— Penrose  v.  Succession  of  Qra- 
gard  (La.)  494. 

Exemption  from  taxation  nccorded  to  manu- 
facturers by  Const  1879,  art.  207,  extended  by 
Resolution  1886,  No.  92,  became  operative  pri- 
or to  January  1,  i^O,  and  continued  20  years. 
— Havana  American  Co.  v.  Board  of  Assessont 

'  (La.)  938;   Hemsheim  v.  Board  of  Aasessors, 

I  Id.  939. 

A  tsxpayer,  exempt  from  tax  under  Const. 
1879.  art.  207.  by  paying  it  in  1880,  Md  not 
entitled  to  extension  of  period  of  exemption.— 
Havana  American  Oo.  v.  Board  of  Asseasors 
(La.)  938;  Hemsheim  t.  Board  of  ABaessors, 
Id.  939. 

Funds  devoted  to  payment  of  sick  and  buri- 
al benefits  to  members  of  an  order,  whether 
rich  or  poor.  Add  not  devoted  to  charity,  witb- 
in  an  act  exempting  property  used  for  charita- 
ble purposes  from  taxation.— Rldgely  Lodge  No. 
23.  I.  0.  O.  F.,  V.  Redus  (Miss.)  1^  . 

That  the  income  of  a  building  is  need  for 
charity  does  not  exempt  it  from  taxation,  un- 
der Ann.  Code,  8  8744.— Ridgely  Lodge  No.  23. 

1.  O.  O.  F..  V.  Redus  (MissJ  1«3. 

A  building  rented  tor  stores  not  exempt 
from  taxation,  under  Ann.  Code,  I  3744.— 
Ridgely  I^ge  No.  28.  I.  O.  O.  F.,  v.  Redus 
(Miss.)  163. 

Under  Laws  1882.  p.  84,  the  stock  of  a  raann- 
fecturing  corporation  is  only  exempt  from  taxa- 
tion to  nie  extent  in  which  it  is  invested  in  tlie 
exempt  plant  and  property. — Adams  v.  Tomtng- 
bee  Mills  (Miss.)  470. 

Buildings  of  a  manufacturing  corporation,  not 
located  on  the  grounds  of  snch  factory,  and  used 
for  tenements  for  its  employ,  is  not  exempt 
from  taxation,  under  Laws  18^  p.  84.— Adams 
T.  Tombigbee  Mills  (Miss.)  470. 

T^nd  entered  under  the  homestead  laws  of 
the  United  States  may  not  be  sold  for  taxes 
before  patent  is  perfected.— Hosklns  T.  lUlnois 
Cent.  R.  Co.  (Miss.)  618. 

Under  Code  1880,  f  468,  the  lands  of  a  coun- 
ty located  in  another  county  are  exempt  from 
taxation.— Warren  County  v.  Nail  (Miss.)  75Sl 

The  loaning  of  a  ward's  money  by  a  guardian 
at  bis  own  discretion,  after  pennisaioa  has 
l>een  granted  him  by  the  court  to  take  and  use 
such  funds  at  a  certain  rate  of  interest,  i»  an 
appropriation  of  the  funds  to  his  use,  and  ren- 
dcm  him  liable  to  taxation  thereon. — Clayton 
v.  Town  of  Tupelo  ^Mias.l  994. 

fi  3.    Iievy  and.  assessment. 

lodoreemeot  by  judge  of  probate  Md  to 
plainly  show  ruling  and  judgment  of  board  of 
revenue  in  proceedings  to  make  additiooal  as- 
sessment  of  taxes,  and  sufficient  to  support  an 
appeal  by  the  state  from  such  ruling  to  the 
circuit  court.— State  v.  Atkins  (Ala.)  931. 

Validity  of  tax  asseasment  may  not  be  open 
to  contest  by  certain  parties.— -State  ex  tel. 
New  Orleans  Laud  Co.  v.  State  Tax  Ccdleetm 
of  Third  Dist  (La.)  39. 

Parties  may  occupy  such  special  relations  to 
property  as  to  estop  them  from  iovokiog  the 
prescription  of  taxes  levied  thereon  w  the  pn.*- 
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emption  of  tax  pHTilcges. — State  ex  rel.  New 
OrleanB  Land  Q>.  r.  State  Tax  Collector  of 
Third  Diat  (La.)  39. 

Unless  owDcr  of  property  notifiea  aasesBon 
of  death  of  former  ovner,  and  otherwise  com- 
plies with  the  law,  he  cannot  complain  of  as- 
sessment in  the  wrong  name,  or  of  errors  in  de- 
scription.—Geddes  T.  Cunningham  (La.)  138. 

Under  Acta  1890,  Nos.  106,  140,  property  can 
be  taxed  in  the  name  of  the  person  appearing 
oa  the  register  to  b«  the  owner,  whether  he  is 
dead  or  alire,  and  whether  list  provided  by 
Acts  1890,  No.  106,  8  25,  is  served  or  not.— 
Geddes  v.  Cnnnlngham  (La.)  138. 

Sale  of  property  for  taxes  on  an  assessment 
In  the  name  of  a  dead  man  before  1890  Meld 
Told.— MlUaadon  t.  Gallagher  (La.)  807. 

ReT.  St.  fi  274R,  requiring  police  juries,  before 
lery  of  tax,  to  publish  an  estimate  of  expendi- 
tures for  the  year  30  days  In  advance  of  the 
levy,  h  niandatory.-Oonstant  t.  Parish  of  East 
Carroll  (La.)  728. 

A  pariah  license  tax,  levied  for  the  year  1899, 
predicated  on  an  estimate  of  expendfttirea  cov- 
eting only  the  first  half  of  1899,  iti  illegal,  as 
not  in  compliance  with  Rev.  St.  9  2745.— Cod- 
stant  T.  Parish  of  East  CSarrolI  (La.)  72a 

Code.  SS  3797,  3804,  authorizing  the  assess- 
ment of  additional  taxes,  AeU  not  unconstitQ- 
tlonaL— Board  of  Sup'rs  of  Tunica  Conn^  v. 
Tate  (Miss.)  74. 

Code,  SS  3799,  3S04,  kOd  to  authorize  an  addi- 
tional assessment  on  property  on  which  valaable 
improvements  have  been  erected  since  the  last 
regular  asaeasment.— Board  Wf  Snp'ra  of  Tunica 
County  T.  Tate  (Hiss.)  74. 

Where  land  la  assessed,  and  a  valuaUe  mill  is 
afterwards  erected  thereon,  and  it  is  reported  as 
an  additional  assessment  to  the  tax  collector,  an 
assessment  thereon  Is  not  void  because  the  col- 
lector gives  in  the  mill  as  personal  proper^.— 
Board  of  Sup'rs  of  Tunica  County  t.  Tate 
(Miss.)  74. 

Where  an  appeal  is  taken  from  a  tax  assess- 
ment, and  R  bond  is  filed  as  required  by  Code. 
I  80,  the  appeal  will  not  be  dismissed  for  the 
appellant's  failure  to  the  taxes  assessed.— 
Board  of  Sup'rs  of  Tunica  Connty  v.  Tate 
(Miss.)  74. 

Asaesement,  describing  land  as  "part  of  lots 
19.  20,  and  21,  in  square  B,  3.  W.  W.'a  survey." 
was  void  for  uncertainty. — ^Hughes  v.  Thomas 
(Miss.)  74. 

Under  Code  1802.  }  8018,  requiring  notice  of 
assessment  of  taxes,  an  assesitmeiit  without 
notice  was  properly  quashed.— Town  of  Clarks- 
dale  T.  Xasoo  &  M.  V.  R.  Co.  (Miss.)  03. 

The  statute  does  not  authorize  the  assessment 
of  back  taxes  on  the  surplus  of  a  bank  on  which 
taxes  have  been  levied  and  paid,  though  It  has 
been  taxed  at  an  undervaluation.— Bank  of 
Oxford  V.  Board  of  Snp'rs  of  Lafayette  Oonn- 
ty  (Hisa.)  826. 

Where  certain  sharea  of  the  stock  of  a  bank 
which  are  above  par  have  escaped  taxation, 
they  are  subject  to  an  assessment  for  back  tax- 
es computed  according  to  the  actual,  and  not 
the  par.  valne  of  such  stock. — Bank  of  Oxford 
V.  Board  of  Sup'rs  of  I^fayette  County  (Miss.) 


{  4.  Ootleetlon  m»A  eaf «se«ment 
agsiMst  parsons  or  psrseaal  prop- 
erty. 

In  a  suit  to  enforce  an  aaseasment  on  capital, 
evidence  held  too  Indefinite  to  form  the  basis 
of  a  verdict  against  defendant,— Board  cf 
Snp'rs  of  Warren  County  v.  Craig  (Miss.)  821. 

Code  1892.  {  3747.  declaring  a  tax  to  be  a 
debt,  does  not  authorise  the  collection  of  in- 
terest on  delinquent  taxc»,  under  section  234S, 


authorizing  interest  on  contractual  obligations. 
—Illinois  Cent  R.  Co.  v.  Adams  (Miss.)  996. 

An  injunction  bond  In  a  suit  to  restrain  the 
ooUeetlon  of  taxes  held  not  to  authorize  the 
collection  of  interest  on  sndi  taxes  by  an  ac- 
tion on  the  bond.— Illinois  Cent.  H.  Co.  r. 
Adams  (Uiaa.)  906. 

Interest  cannot  be  collected  on  delinquent 
taxes  before  they  are  reduced  to  judgment. — 
Illinois  Cent.  R.  Co.  t.  Adams  (Miss.)  996. 

i  S.    Sale  of  l«Bd  for  moBpajment  ot 

tax. 

In  order  that  a  tax  deed  executed  in  1893 
should  be  valid,  the  tax  sale  must  have  been 
advertised  and  notice  given  as  provided  by  CJode 
1886,  i  676.— McKinnon  v.  Mixon  (Ala.)  WO. 

Acts  1890.  Nos.  106,  140,  did  not  affect  the 
right  of  owner  of  property  to  notice  of  intended 
sale  of  such  properlr  for  taxation.— Oeddes  v. 
Cunningham  (La.)  138. 

Failure  to  give  notice  of  delinqoency  to  tax 
debtor  vittatea  all  proceedings  for  sale  of  the 
property.— Tensaa  Delta  Land  Co.  v.  Molars 

(La.)  908. 

«A  record  of  tax  sale  should  be  kept  by  tax 
collectors,  showing  notice  to  delinquent  tax 
debtors,  and  ahonid  be  officially  slgned^Ten- 
sas  Delta  I^d  Go.  v.  Sholars  (La.)  908. 

Where  there  is  a  joint  assessment  of  certain 
lots  at  one  valuation  for  the  whole,  and  a  sepa- 
rate sale  of  each  by  the  tax  collector,  such  tax 
sale  is  void. — House  v.  Gamble  (Miss.)  71. 

A  purchaser  of  land  at  an  execution  Rale 
which  has  been  set  aside  by  the  court  issuing 
the  execution  has  not  an  interest  in  the  land 
.  which  will  preclude  him  from  purchasing  It  at 
a  tax  sale.— Thayer  v.  Hartman  (Miss.)  396. 

Where  a  court  house  was  destroyed  by  fire, 
and  the  court  was  held  and  court  offlrea  lo- 
cated in  separate  bnildings  temiiornrily  rented, 
and  the  supervisors  designated  one  of  the 
buildings  as  the  court  house,  the  front  door  of 
such  building  was  the  proper  place  for  the 
sale  of  lands  for  taxes.— Thayer  v.  Hartman 
(Miss.)  m). 

The  sheri(F  of  a  county  who  failed  to  sell  the 
property  assessed  for  taxes  at  the  time  required 
by  law  held  estopped  to  do  so  thereafter. — 
Yazoo  &  M.  y.  B.  Co.  T.  West  (Miss.)  475. 

Where  the  sheriff  of  a  county  failed  to  sell 
the  property  of  a  railroad  company  assessed  for 
taxes  at  the  time  required  by  law.  it  being  a 
question  whether  a  statutory  exemption  claimed 
by  the  railroad  company  was  vaftd,  the  state 
revenue  agent  having  sued  for  the  taires  to  de- 
termine the  question,  the  sheriff  AeM  not  entitled 
to  sell  the  property  as  for  unpaid  taxes. — ^Tazoo . 
&  M.  y.  B.  Co.  V.  Weat  (Miss.)  47B. 

Laws  1894,  p.  20.  having  removed  the  inhibi- 
tion against  suits  for  unnald  taxes  by  the  rev- 
enue agent  nntil  the  eno  of  the  fiscal  year,  as 
previously  required  by  Code  1892.  S  4101,  the 
agent  may  sua  at  any  time  when  the  taxes  are 
due  and  unpaid.— Tawio  lb  M.  T.  B.  Co.  v.  West 
(Miss.)  475. 

Act  of  1894  authorising  the  state  revenue 
agent  to  Sue  for  unpaid  taxes  Is  not  unconstitu- 
tionaL— Yasoo  &  M.  V.  R.  Co.  t.  Weat  QkEiss.) 

475. 

S  6.    Redemption  from  tax  sale. 

Acts  1883,  No.  85,  8(  6S,  66,  authorizing  ad- 
judiratee  at  tax  sale  to  take  possessinn  within 
the  12  months  allowed  for  redemption,  held  not 
in  violation  of  Const  1870,  art.  210.— Oeddea 
V.  Cunningham  (La.)  138. 

B  7.    Tax  titles. 

No  validity  attaches  to  a  tax  deed  without  a 
substantial  compliance  with  the  law  authorizing 
sales,  in  respect  to  giving  notice  and  in  other 
essentials.— McKtnnon  v.  Mlzon  (Ala.L§80. 
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Prescription  of  three  years,  under  Act  No. 
105  of  1874.  or  of  five  years,  under  Rev.  Civ, 
Code,  art.  3643,  held  not  to  care  defects  arising 
from  sale  of  ta-^es  in  name  of  dead  man. — 
Millaudon  v.  Gallagher  (La.)  807. 

A  tax  adjudicatee  under  Act  No.  82  of  18B4, 
failins  to  pay  taxes  for  1880  and  sabaeqnent 
years,  acqmres  no  title:  and  prescription  in  his 
favor  will  not  run. — Millandon  r.  Qallaghet 
(La.)  807. 

Where  evidence  Is  produced  to  rebut  prima 
facie  character  of  tax  deed,  the  party  holding 
tinder  tax  title  has  the  burden  of  sustaioins 
the  lattw  by  evidence.— Tenaaa  Delta  Land 
Go.  V.  Sholam  (La.)  908. 

Tax  deeds  must  be  received  by  eoarta  as 

K'ma  facie  evidence  of  valid  sal«.— Tataaa 
Ita  Land  Co.  v.  Sholars  (La.)  908. 

In  a  snit  to  cancel  tax  deeds  by  a  purchaser 
vnder  a  trustee's  aale,  defendant  cannot  assert 
a  want  of  intaeat  oiE  oomplainantw— EEonse  t. 
Gnmble  (Miss.)  71. 

Tax  deed,  describing  land  sold  as  "part  of  lota 
19,  20.  and  21,  in  square  B,  .T.  W.  W/s  survey," 
is  void  for  uncertainty. — BngiieB  v.  Thomas. 
(Miss.)  74.  ' 

Ann.  Code,  IS  3776,  3776,  does  not  authorise 

Krol  testimony  to  fix  on  any  particular  tract  of 
id  a  description  in  an  assessment  and  tax 
deed  as  "part  of  lots  19.  20,  and  21,  in  square 
B,  J.  W.  W.'s  survey.'*— Hnghes  v.  Thomas 
(Miss.)  74. 

Under  Code  1892,  8S  2458,  3022,  3823,  a  tax 
deed  which  was  not  recorded  within  two  years 
after  its  execution  held  not  admissible  to  prove 
title  as  against  an  innoccmt  purchaser. — Slntes 
V.  Barber  (Miss.)  403. 

A  sale  for  taxes  of  land  •xempt  from  taxa- 
tion is  void,  and  will  not  support  a  claim  of 
title  under  Code  1892,  ^  2735,  though  followed 
three  years'  occupation  by  the  puscbaser  at 
the  tax  salfc— Hoakfns  t.  Ilunois  Cent.  B.  Co. 
(Miss.)  SIS. 

A  valid  aale  of  land  for  taxes  held  to  de- 

firive  claimants  to  continfrent  remainders  there- 
n  of  any  rights  they  may  have  had  thereto.'— 
Haslip  V.  Nunnery  (Miss.)  821. 

I  8.    Forfeitares  and  peamltlM. 

The  2  per  cent,  per  month  Interest  as  penalty 
for  delinqaencT  in  payment  of  taxes  Md  not 
to  apply  to  taxes  levied  in  aid  of  railroad  enter- 
prise.—Vicksborir.  S.  &  P.  R.  Oo.  T.  Tnylot 

(La.)  141. 

TELEGRAPHS  AND  TELEPHONES. 

I  1.    RecvlBtloa  mnA  opevatloa. 

Damages  for  failure  to  deliver  telegram  held 
too  remote  where,  if  it  had  been  received,  plain- 
tiff might  have  made  a  contract  for  railroad 
constrnetion.--JohnBon  v.  Western  Union  Tel. 
Go.  (Miss.)  787. 

TENDER. 

Of  amonnt  due  as  condition  to  bill  to  declare 
deed  a  mortgage,  see  "Mortgages,"  S  L 


TERMS. 

Of  leases,  see  "Landlord  and  Tenant,**  |  2. 

THANKSGIVING  DAY. 

Reception  of  verdict  in  criminal  prosecntion, 
see  "Criminal  Law,"  §  18. 

THEFT. 

See  "Larceny.** 


THREATS. 

See  "Homldde,**  |  4. 

In  Acts  1884,  No.  63.  tlie  word  "extort  ap- 
plies to  persons  generally, '  and  is  not  confined 
to  public  officera.^tate  v.  Logan  (La.)  886l 

TICKETS. 

For  carriage  of  passenger,  see  "Carritt*,**  $  S. 

TIME. 

For  performance  of  contract.  Me  ''Conttactsw" 
I  2. 

For  taking  appeal  or  suing  out  writ  of  error, 
see  "Appeal  and  Krror,"  {  9. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Removal  of  cloud,  see  "Qnieting  Title.** 
Retention  of  »tparent  title  by  grantot;  ae* 

"P'randoient  Conveyances,"  |  1. 
Statates,  see  "Statotes."  S  8. 
Tax  titles,  see  "Taxation,"  |  7. 

TORTS. 

Agents,  see  'Trincipal  and  Agen^**  |  3. 
Cities,  see  "Municipal  Go'rpMvtionB,'*  |  8. 
Employes,  see  "Master  and  Snrant,"  I  8. 
Liabilities  of  husband  for  torts  of  wife,  see 

•"Husband  and  Wife."  S  5. 
Particular  torts,  see  ''Assault  and  Battery,"  { 

1:    "Forcible   Entry   and  Detainer."   |  1; 

"Fraud";   "Libel  and  Slander";  "Malleioas 

Prosecution";      "Negligence";     "Tii  lyass"" 

"Ttover  and  ConversioD." 
 causing  death,  see  "Death,"  |  2. 

TOWNS, 

See  "Counties";  "Munieipal  Corporations." 
Subject  and  title  of  statute  relating  to  t«ffMmfit 
of  bonds  by  town,  see  "Statutes,"  $  S. 

TRANSCRIPTS. 

Of  record  for  parpose  of  review,  see  "Anieal 
and  S^r."  {»  11, 12;  "Criminal  Uw.'*  jSl 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,"  t  8. 
Injuries  to  trespassers,  see  "Katlroads,    fi  S. 
To  the  person,  see  "Assanlt  and  Battery,"  {  L 
Unlawful  arrest  as  trespass,  see  "Arrest,"  {  1. 

i  1.    Aets  eometUittinc  teespass,  «md  Un* 

bllltr  therefor. 

The  owner  of  a  city  lot  held  entitled  to  re- 
cover punitive  damages  from  a  telephone  com- 
pany for  cutting  out  the  top  of  the  trees  in 
front  of  his  lot— Cumberland  Telephone  4k 
Telegraph  Co.  v.  Oassedy  (Miss.)  762. 

S  S.  Aetions. 

One  cutting  trees  on  land  of  another  nnder 
the  honest  belief  that  the  land  is  liis  own  Add 
not  liable  for  penalty  prescribed  by  Oode,  t 
4137.— Glenn  v.  Adams  (Ala.)  836. 

Instruction,  in  action  to  recover  statutory 
penalty  for  cutting  trees  on  land  of  another, 
held  misleading,  because  failing  to  hypotbesiae 
that  defendant  willfully  and  knowingly  cut 
sn<^  trees.— Glenn  v.  Adams  (Ala.)  836. 

The  fact  that  a  citv  doubted  plaintiTa  title  t» 
a  wharf,  snd  that  the  structure  maintained  on 
It  by  plaintiffs  was  fragile,  h^d  not  to  relieve 
the  ci^  from  damages  for  destn^iniT  the  stmc- 
ture  and  a  fence  which  plaintiff  had  erected 
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■lonnd  tlw  prcmer^.— Catdot  t.  Ton  of 
Ocean  SpriiigB  (Ifiss.)  46& 

On  an  inue  as  to  plaiDtUTi  title  b;  adrem 
posseMioD,  an  affidavit  tbat  the  signerB  recol- 
lected that  the  board  of  saperrisora  rranted  the 
nae  of  the  property  to  plautUTs  tauter  (or  life 
Md  not  admlsaible.— Oatefaot  T.  Town  of  Ocean 
Springs  (Miss.)  46S. 

An  allowance  of  oTer  fSOO  aa  actual  and  ex- 
emplary damagea  fat  trespaaa  tor  catting  oat 
not  to  exceed  eight  feet  from  the  top  of  orna- 
mental shade  treei,  which  resalted  In  amall 
actual  damage,  ia  exceaaiTe.— Camheriand  Tele- 
phone ft  Telegraph  Oo.  t.  Oitaedy  (USmb.)  762. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

TRIAL 

See  "New  Trial";  "Witneasea." 
Criminal  prosecationw,  see  "Criminal  Law,"  H 
'^Homicide,"  |  7;    "Larceny,"  {  2; 

"Rape,"  S  1. 
 prosecatioaa  for  Titdatioa  of  UQaor  laws, 

aee  **intoxicatliig  Liquor^"  I  8. 
Entry  of  judgment  after  trial  of  Inoca,  aee 

"JndgmentJ'T  2. 
Right  to  trial  Igr  lory,  see  "Jniy."  {  2. 
Gammoning  and  Impaneling  Jury,  see  "Jniy," 

S  3. 

Trial  of  particalar  ciTil  actions  or  proceedings. 

see  "Account  Action  on";  "Sjectment,"  |  8; 

"MegliRence,'^  t  4;  "Trespaa^'  I  2. 
 action   against  husband  and  wife,  aee 

"Hnsband  and  Wife."  I  6. 
  action  against  rallroadi,  aee  "Bailroada," 

H  6.  6,  8,  g. 
 action  by  or  against  carcimi,  see  "Cai^ 

riera,"  H  2.  8. 
- —  action  for  caoaing  death,  see  "Death,"  |  2. 

 action  for  fraud,  see  "Fraud,"  i  1. 

 action  for  Injuiy  to  bridge  over  navigable 

■tream,  see  "Navigable  Waters,"  1 1. 
 action  for  ttenonal  injuries,  see  "High- 
ways," I  2. 

—  action  on  contract,  aee  "Contraeta,"  il 

2.  5. 

•  action  on  policies,  see  "Inaorance,"  g  8. 

  action  to  reooTer  damages  for_property 

taken  for  public  use,  see  "Elminent  Domain," 

 probate  iKVceedings,  see  "Willa,"  }  2. 

 suite  to  fiT  tax  titles,  see  'Taxation,"  {  7. 

 trial  of  right  to  property  leried  on,  see 

"Attachment,'^  i  8. 

I  1.    Reeeptlon  of  erldenee. 

Where  plaintiff  was  injured  by  a  train  which 
was  moTing  backward,  the  statement  of  the  en- 
gineer that  be  was  not  aware  of  any  rule  re- 
quiring trains  moving  liackward  to  go  slower 
than  when  going  forward  not  being  plainly  ir- 
relevant, its  admission  over  a  general  objection 
was  not  error.— Louisville  ft  N.  R.  Co.  v.  Stew- 
art (Ala.)  662. 

Where  part  of  evidence  offered  is  admlsriUe 
'and  part  inadmissible,  admitting  the  whole 
against  a  general  objection  held  not  error.— 
Kdmondson  v.  Anniston  Qty  Land  Ck>.  (Ala.) 

A  motion  to  remand  a  mortgage  foreclosure 
suit  for  the  taking  of  additional  testimony  aft- 
er a  dedsion  has  been  rendered  by  the  chan- 
cellor is  properly  overmled.— Atkinson  v.  Fel- 
der  (Miss.)  T<t7. 

S  2.    Arevmenta  sad  eondnet  of  ecmBsol. 

Refusal  of  oourt  to  strike  out  remark  of 
counsel  on  argument  held  prejudicial  error. — 
Fitzpatrick  v.  Bank  of  Montgomery  (Ala.)  16. 

In  an  action  against  a  railroad  company  for 
negligently  setting  a  fire,  defendant's  counael 
2BSa-«B 


ma^  show  to  the  jury  a  diagram  of  an  engine 
which  has  been  fully  described  by  witnesses.—- 
Clisby  V.  Mobile  &  O.  R.  Co.  (Miss.)  ei3. 

i  3.    TaUmc  enaa  o*  qnestlia  twvm  JwT* 

The  affirmative  cbarge  for  defendant  catmot 
be  given  on  counts  of  the  complaint  supported 
by  some  evidence.— -Louisville  &  N.  R.  Oo.  v. 
Stewart  (Ala.)  562. 

In  action  on  account,  where  evidence  as  to 
payment  Is  conflicting,  a  general  affirmative 
charge  is  properly  refused.— Davia  Wagon  Co. 
V.  Cannon  (Ala.)  841. 

In  an  action  for  breach  of  contract,  held  er- 
ror to  jfive  a  peremptory  Instruction  for  defend- 
ant—Herring V.  Bdwarda  (lUaa.)  787. 

I  4.    lastraotiona  to  inxj. 

In  an  action  to  recover  a  balance  due  for 
work  performed  under  a  contract  abandoned 
before  completion,  under  an  agreement  by  de- 
fendants to  pay  snch  balance,  an  inatmction 
held  properly  refused,  as  argumentative.- An- 
drews V.  Tucker  (Ala.)  34. 

Misleading  charges  are  properly  refused.— 
Southern  Ry.  Co.  v.  Lynn  (Ala.)  STO. 

A  general  charge  to  the  jury  should  be  eon- 
atmed  as  a  whole. — Sonthwn  By.  Oo.  v.  I^nn 
(Ala.)  578, 

In  an  action  against  a  railroad  for  killing 

mules,  It  was  proper  to  refuse  to  instruct  that, 
if  the  mulee  were  standing  grajdng  50  feet  or 
more  from  the  track  when  first  seen.  It  was  not 
such  dangerous  proximity  to  the  track  aa  to  re- 
quire the  trainmen  to  notice  them,  since  it 
hypothesised  facts  not  in  evidence.— Southern 
Ry.  Oo.  r.  Reaves  (Ala.)  504. 

In  an  action  against  a  railroad  for  killing 
mules,  it  was  proper  to  refuse  an  instruction 
giving  undue  prominence  to  the  engineer's  tes- 
timony.—Southern  By.  Co.  T.  Reavu  (Ala.) 
B94. 

In  an  action  againat  a  r^lroad  (or  URing 

mules,  it  was  proper  to  refuse  to  instruct  that 
If  the  mules  were  not  leas  than  26  feet  from 
the  track  when  first  seen,  and  were  not  coming 
towards  It,  it  was  not  such  dangerous  proximity 
as  required  any  effort  to  stop  the  train  or  fright- 
en the  mules,  since  it  hypothesised  facts  not  In 
evidence— Southern  By.  Oo.  v.  Beaves  (Ala.) 
C94. 

In  ejectment,  where  there  is  evidence  that 
plaintiff's  deed  was  obtained  by  fraud,  held  not 
error  to  instruct  that  the  law  abhors  fraud. — 
Edmondson  v.  Anniaton  Gtr  Land  Co.  <Ala.> 

596l 

In  ejectment,  held  not  error  to  instruct  that 
there  was  no  evidence  of  a  certain  sale  to 
plaintiff,  where  such  waa  tlie  fact.— Bdmondson 
V.  Anniston  City  Land  Co.  (Ala.)  596. 

Instructions  in  dvll  case  which  require  jury 
to  be  satisfied  beyond  a  reasonable  doubt  exact 
too  high  a  degree  of  proof.— Decatnr  Oar- Wheel 
ft  Mfg.  Oo.  T.  Mehaffey  (Ala.)  646. 

Instructions  singling  out  particular  parts  of 
the  evidence  held  erroneous. — Decatur  Car- 
Wheel  ft  Mfg.  Co.  V.  Mehaffey  (Ala.)  646. 

Where,  aa  a  whole,  the  charge  contains  cor- 
rect instructions  as  to  the  law,  it  is  sufficient. 
— Decatur  Car-Wheel  &  Mfg.  Co.  v.  Mehaffey 
(Ala.)  64& 

An  instruction  substantially  covered  In  other 
chflreeo  given  held  properly  refused.— Southern 
Ry.  Co.  V.  Shirley  (Ala.)  687. 

In  action  for  goods  sold,  where  there  is  evi- 
dence that  defendaut  never  purchased  them,  in- 
structtoD  as  to  burden  of  proof  Acid  erroneous. 
— Davis  Wagon  Co.  v.  Cannon  (Ala.)  841. 

Charges  singling  out  a  part  of  the  evidence 
held  properly  refused.— Pearson  v.  Adama 
(Ala.)  977. 
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Abstract  charges  hdd  properlj  refaied.— 
Pearson  T.  Adams  (Ala.)  9i7. 

Oeawal  exception  to  refusal  to  give  certain 
InatractloM  cannot  be  sustained,  unless  all  the 
chargra  ihonld  hare  hera  given.— Franon 
Adams  (Ala.)  877. 

Where  seTeral  InstrncUons  are  sulunitted, 
which,  taken  together,  state  the  law  correctly 
as  to  all  issues,  the  separate  instructions  are 
not  objectionable  because  every  view  of  the 
case  is  not  presented  in  each.— Oisby  t.  Mobile 
&  O.  R.  Co.  (Miss.)  913. 

f  5*    Oostodj,  oomdvet,  uid  d«ll1wMtloiM 

of  inry. 

Remarks  of  judge  that  a  jury  who  had 
agreed  on  the  law  and  facts,  but  could  not  ar- 
rive at  a  verdict  were  either  incompetent  or 
disqnallfied,  and  that  they  had  two  months  In 
which  to  come  to  a  verdict,  Aefd  to  iavalidate 
the  verdict  arrived  at  soon  after.— Da  Jarnette 
T.  C!ox  (Ala.)  618. 

S  6.  Verdlot. 

A  verdict,  "We,  the  jnrors,  find  for  the  de- 
r(>iiclaut,  defendant  to  pay  the  merchandise  ac- 
count, plaintiff  to  pay  the  costs,"  helil  suflB- 
cient,  where  defendant  admitted  the  account, 
but  disputed  another  cause  of  action;  the  in- 
tent of  the  jury  being  clear,  and  the  finding  as 
to  costs  surplusage. — Thornton  v.  Lucas  (Miss.) 
400. 

Where  connsel  agree  that  a  sealed  verdict 
may  be  delivered  to  the  clerk,  snch  delivery  is 
substantially  the  same  thing  as  a  delivery  in 
open  coart,  and  Judgment  may  be  entered  on  a 
verdict  so  delivered.— Till  v.  Redus  (MIsa.)  822. 

!  7.    Waiver  and  oorreotion  of  IrroEn- 
larltles  and  errors. 

Error  of  the  court  in  giving  instructions  of 
its  own  motion  held  cured  by  giving  a  similar 
charge  at  the  request  of  one  of  the  parties.— 
Oulf  aty  Shingling  Oo.  V.  Boyles  (AU.)  800. 

TROVER  AND  CONVERSION. 

S  1.  Aetlons. 

Evidence  helil  insufBcIent  to  show  conversion 
which  would  support  trover  without  demand. — 
Moore  V.  Monroe  Refrigerator  Co.  (Ala.)  447. 

Complaint  in  action  of  trover  Jield  to  suffl- 
ciently  state  a  cause  of  action,  so  as  to  support 
a^^udgment  nil  dldt.— l^ylor  v.  Dwyer  (Ala.) 

Evidence  in  action  for  trovpr  field  not  at  vari- 
ance with  the  declarntion.— Gulf  City  Shingling 
Co.  V.  Royles  (Ala.)  800. 

TRUSTS. 

Secret  trusta,  see  '  "Fraudulent  Conveyances," 
8  1. 

Trust  deeds,  see  "Chatty  Mortgages";  "Mort- 
gages." 

 ■  funds  of  churches,  see  "Relijpous  Socie- 
ties." 

S  1.   Creatloa,  exlateiioe,  and  Talldlty. 

Under  Code,  f  1041,  a  letter  and  inc-losures 
contained  therein  from  an  u^ent  to  a  laadown- 
or,  to  procure  the  latter  to  convey,  property  to 
the  agent,  Add  a  sufficient  declaration  of  a 
trust  To  favor  of  the  owner  to  support  a.  suit 
by  him  to  enforce  a  reconveyance.— WiK«s  v. 
Winn  (Ala.)  90. 

Under  Code,  S  letters  written  to  the 

owner  of  land  by  an  agent,  to  whom  it  has 
been  conveyed  for  the  purpose  of  procuring  a 
loan  thereon  for  the  owner,  which  recognize 
the  right  of  the  owner,  are  Hufficlent  to  create 
a  trust  therein  which  will  enable  the  owner 
to  maintain  an  action  for  a  reconveyance. — 
WiggB  T.  Winn  (Ala.)  96. 


An  agent  who  Induces  a  landowner  to  exe- 
cute a  deed  to  him  for  the  owner's  benefit  wiU 
not  be  heard  to  oblect.  on  a  suit  to  compel  a 
reconv^aace.  that  the  deed  to  him  conveyed 
no  title  to  the  land.— Wigga  v.  Winn  (Ala.)  96. 

One  borrowing  money  from  administrator 
without  order  of  court  will  not,  in  the  absence 
of  fraud,  be  held  to  an  accounting  at  the  sidt 
of  a  beneficiaiT  of  the  estate.— WuMm  v.  Ste- 
vens (AU.)  878. 

I  2.    Gonstmetion  and  operatloB. 

A  conveyance  by  grantors  to  one  of  them  In 
trust  for  the  other  and  third  parties  nnder  the 
statute  of  uses,  passes  both  the  legal  and  equi- 
table estate  of  the  grantors  to  such  third  pef^ 
sons,  leaving  the  trustee  without  any  title 
wliich  he  can  convey  as  against  the  latter.— 
Jordan  v.  Phillips  &  Crew  Go.  (Ala.)  831. 

5  8>    BCanaBMBeBt  omA  disposal  of  trut 

property. 

A  trustee,  unless  restrained  by  the  terms  of 
the  trust,  may  convey  the  trust  estate;  and 
the  beneficiary.  If  injured  thereby,  must  resort 
to  eqait7.— Ambenwn  v.  Johnson  (Ala.)  176. 

9  4.    Establishment  and  enf  ormmant  of 
tnat. 

Where  assignee  of  life  policy  on  surrender  to 
company  collects  money  in  excess  of  the  debV 
due  him,  he  holds  anch  excess  in  trust  tor  the 
assignor.— Culver  v.  Ouyer  (Ala.)  779. 

Where  a  bill  is  filed  by  assignor  of  Hfe  pol- 
icy to  follow  proceeds  collected  by  assignee  and 
held  in  trust,  the  burden  is  on  him  to  show  thf 
identity  of  the  property  soueht  to  be  subject- 
ed.—Oliver  v.  Gnyer  (Ala.)  779. 

TUTORSHIP. 

See  "Guardian  and  Ward." 

ULTRA  VIRES. 

See  "Corporations,"  S  9. 

UNDISCLOSED  AGENCY. 

See  "Priucipai  and  Agent."  <  2. 

UNITED  STATES. 

Courts,  see  "Removal  of  Causes." 
Public  lands,  see  "i^ibllc  Lands,**  1 1. 

UNLAWFUL  DETAINER. 

See  "Forcible  Enti-y  and  Detainer." 
To  recover  mortgaged  premises,  see  '■Mort- 
gages," I  5. 

USURY. 

See  "Building  and  Loan  Assodatlons.** 

I  1.   XTsnxloua  eontraeta  and  trmmaa»> 

tloas. 

Stimulation  for  usurious  interest  on  mortgagf 
debt  held  to  preclude  mortgagee  from  being 
bona  fide  purchaser  without  notice  of  outstand- 
ing equitv  of  third  parties. — Southern  Houu' 
Building  &  Loan  Ass'n  v.  Riddle  (Ala.)  6G7. 

Under  Ann.  Code,  S  2348,  the  foreclosure  of  a 
trust  deed  securing  a  usurious  huildiag  and  loan 
association  contract  may  be  enjoined  in  equity 
without  first  repaying  the  sum  borrowed  and  le- 
gal interest  thereon.— Southern  Home  Building 

6  Loan  Ass'n  v.  Tony  (Miss.)  825. 

A  tender  by  complainant  in  a  suit  to  enjoin 
the  collection  of  a  usurious  note  held  sofficient. 
—Purvis  V.  Woodward  (Miss.)  917. 

Under  the  provisions  of  the  Codes  of  1880 
and  18S2  relative  to  usury,  a  debtor  may  en-. 
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Join  Uie  collection  of  Intemt  on  a  luorions 
note.— PmrlB  t.  Woodward  (Miss.)  917. 

I  a.  Peaaltlei  and  fw^twM. 

A  Qsarions  note,  civen  In  1885  in  renewal  of 

a  Qsiixioas  note  executed  prior  to  the  enact- 
ment ot  the  Oode  of  1880,  changing  the  pen-  | 
alty  for  nsoty,  which  note  oontaina  an  attor- 
ney fee  daose  not  in  tbe  Conner  notes,  is  a 
new  contract,  and  the  penalty _proTideft  in  the 
Code  of  1880  applies  iJiereto.— PurTis  v.  Wood- 
ward (Miss.)  917/ 

VACATION. 

Of  injoncttoo,  see  "Injunction,**  I  4. 
Of  judgment,  see  "Judgment,"  f  1. 

VALUE. 

LhnKs  of  Jarisdictioa,  see  "Appeal  and  Bhror,** 

VARIANCE. 

Between  ideading  and  proof  in  civil  action,  see 
"Pleading,"  |8. 

VENDOR  AND  PURCHASER. 

See  "Salo8." 

Purcbasera  at  tax  sale,  see  "Taxation,"  {  7. 
Requirements  of  statute  of  frauds,  see  "frands, 

Statute  of."  i  1. 
Sf^edfic  performance  of  contract,  see  "Specific 

Performance," 

S  1,    Re^vlaltes  and  Talidlty  of  eoatsnct. 

In  suit  to  compel  defendant  to  accept  title  to 
land,  it  appearing  that  proceedinifs  leading  to 
Rale  of  minor's  property,  oo  which  title  was 
based,  were  not  conducted  in  accordance  with 
Isw,  the  defendant  will  not  be  compelled  to  ac- 
cept the  title  left  in  such  state.— Heckn-  v. 
Brown  (Tja.)  232. 

I  2.    Construction  and  operation  of  oon- 

tnot. 

Redeemable  sales  of  immovable  property,  un- 
accompanied by  delivery,  are,  as  between  the 
parties,  contracts  of  security. — Marbnry  v.  Col- 
bert (La.)  871. 

A  sale  which  stipulates  equity  of  redemption 
passes  title  to  the  purchaser,  where  vendee 
gives  a  reasonably  adeqaate  consideration  and 
takes  actual  possession,  or  explains  continued 
possession  of  the  vendor,  so  as  to  exclude  the 
idea  of  a  still-existing  ownership.— Marbury  v. 
Oollwrt  (La.)  STl. 

I  3.   Kodlflentlon  or  i>esolsslon  of  eon- 
traet. 

RescissioD  for  Doupayment  of  price  may  be 
enforced,  if  parties  can  be  placed  in  their  orig- 
inal condition. — Ragsdale  v.  Ragsdale  (I<a.)  906. 

In  suit  to  rescind  sale,  the  test  is  whether  a 
return  of  the  price  paid  and  discbarge  of  the 
remainder  can  be  had.— Hagsdale  v.  Ragsdale 

(La.)  906. 

i  4.    Rlghta  and  liabilities  of  parties. 

Purchaser  of  sugar  refinery,  assuming  pay 
mcut  ot  vendor's  lien  on  machinery,  has  no 
icrtater  right  to  repudiate  such  Jien  claim  than 
nis  vendor  lud.— Woods  v.  Carencro  Sngar- 
Mfg.  Co.  (La.)  888. 

I  5.    Remedies  of  vendor. 

Evidence  held  insuffieient  to  entitle  complain- 
ant to  enforce  a  vendor's  lien. — Adams  v.  Ad- 
ams (Ala.)  6. 

Vendor's  lien  hdi  subject  to  a  mortgage  on 
the  land,  though  mortgagee  accepts  from  pur- 
chaser a  new  mortgage  in  payment  of  the  prior 
mortgage.—Hassi'll  v.  Hassell  (Ala.)  005. 

A  bill  to  redeem  held  insufficient,  in  failing 
to  aver  that  the  complainants  were  of  a  class 


of  persona  privileged  by  Code,  1  360S,  to  eaer- 
cise  right  of  redemption.— Henderson  t.  Ham- 
brick  ^a.)  923. 

It  Is  a  condition  precedent  of  a  bill  to  redeem 
from  foreclosure  sale  that  debtor  deliver  pos- 
session to  the  purchaser  within  10  days  after 
the  sale,  as  provided  by  Code,  |  8006.— Uender- 
son  T.  Hambrick  (Ala.)  923. 

VENUE. 

Criminal  prosecutiona,  see  "CMmlnal  Law,"  S  4. 

VERDICT. 

In  civil  actions,  see  "Trial,**  {  6. 

In  criminal  prosecutions,  see  "Criminal  Law." 

i  18. 

Reception  on  Sunday,  see  "Sunday." 

VERIFICATION. 

Of  claim  against  eonnty,  see  "Counties,**  |  4. 

VESTED  rights! 

Protectkm,  see  "Constitutional  Law,"  I  2. 


See  "Elections." 


VOTERS. 


WAIVER. 


See  "Appearance";  "Estoppel." 

Error  waived  In  appellate  court,  see  "Aweal 

and  Error,"  H  VS~'20. 
Of 

see 


objections  to  jurisdiction  In  justice's  court, 
!e   Justices  of  the  Peace,"  8  L 


WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

The  transfer  of  a  warehouse  receipt  withont 
indorsement,  when  made  with  an  intention  to 
pass  title  to  the  property,  constitutes  a  valid 
transfer  Of  the  property. — Shingleur-Johnson 
Co.  T.  Canton  Cotton-Warehouse  Co.  (Miaa) 
770. 

Code  1802,  S  2681*.  does  not  create  a  lien  in 
favor  of  a  warehouseman  who  receives  and 
stores  cotton  for  the  purpose  of  sale  and  ship- 
ment.—Sbinirleur-3'ohnson  Co.  T.  Ointon  Cotton- 
Warehouse  Co.  (Miss.)  770. 

A  warehouse,  receiving  certain  items  of  prop- 
erty belonging  to  the  same  bailor,  and  who.de- 
livers  all  the  pronert.T,  constituting  one  bail- 
ment, without  collectinc  his  charge  therefor, 
has  no  lien  tlierefor  on  property  received  under 
a  different  bailment— Sninfiieur-Johnson  Co.  v. 
Ctenton  Cotton-Warehouse  Co.  (Miss.)  770. 

WARRANT. 

For  arrest,  see  "Criminal  Law,**  8  9. 

WARRANTY. 

On  sale  ot  goods,  see  "Sales,"  8}  6,  8. 

WATERS  AND   WATER  COURSES. 

See  "Drains";  "Levees";  "Navigable  Waters." 

S  1,    Natural  water  courses. 

I    Question  as  to  whether  a  rainstorm  which 
'  filled  a  water  course,  so  that  defendant's  cul- 
verts failed  to  carry  away  the  water^au^ing 
•plaintiff's  Und  to  be  "ergjyyved.^  ^wiQ^^-g}^ 
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precedented  one,  was  for  the  jaiy.— Patteraon 
T.  nunola  Cent.  R.  Co.  (Miss.)  93. 

Where  a  lower  riparian  owner  erects  a  dam, 
which  throwi  the  water  back  on  aa  npper 
owner,  it  ib  a  nniaahce,  which  the  latter  maj 
abate  to  the  extent  necessary  to  stop  the  reflu- 
ence,  if  he  can  do  so  without  a  breach  of  the 
peace.— Lllea  T.  Cawtbom  (Miss.)  834. 

Proceedities  in  which  a  board  of  superrisors 
declared  a  dam  to  be  a  QuiBance,  though  they 
had  no  authority  to  do  ao,  are  not  admisBible 
In  an  action  by  a  lower  tlpariBQ  owner,  who 
maintained  the  dam,  against  an  upper  rlpari- 
BQ  owner,  who  abated  it. — Llles  t.  Cawuiom 
(Miss.)  834. 

I  2.    Pnblle  watev  snpply. 

Tbe  terma  and  conditions  of  a  written  con- 
tract between  plaintiff  and  the  irrigation  com- 
pany held  not  complied  with  by  the  plaintiff. — 
Garr  v.  Miller-Morris  Oanal.  Irrigation  &  Land 
Co.  (La.)  715. 

Plea  by  defendant  in  an  acticm  against  an  ir- 
rigation comp9ny  for  failure  to  supply  a  suffi- 
cient amoant  of  water  Md  not  to  set  np  a  spe- 
cial defense  '  admitting  the  rerbal  contract 
claimed  by  defendant  and  seeking  to  avoid  it — 
Carr  v.  Miller-Morris  Onal,  Irrigation  &  Land 
Ck>.  (Ja.)  715. 

In  an  action  against  an  irrigation  company 
for  failure  to  sopply  water  to  raise  a  crop  of 
rice,  evidence  Am  insafflcient  to  sostain  plaln- 
tiflTs  claim.— Carr  t.  Miller-Morris  Oanal,  Irri- 
gation &  Land  Co.  (La.)  715. 

In  an  action  against  an  Irrigation  company 
for  failure  to  furnish  anffident  water,  eridenee 
A«M  to  show  that  plaintiff  failed  to  avail  him- 
self of  dpi'endant's  offer  or  BOii|dit  to  reduce  the 
damages.— Oarr  t.  MiUer-Monii  GonaL  Irriga- 
tion &  Land  Q>.  (La.)  715. 

A  plea  in  an  action  against  an  irrigaUon  com- 
pany for  failure  to  supply  water  held  a  special 
denial  of  any  contract  and  not  a  plea  of  con- 
fession and  avoidance. —Carr  v.  Miller-Morris 
Canal,  Irrigation  &  Land  Co.  (Ia.)  715. 

WAYS. 

Private  rii^ts  of  way,  see  "Easements.** 
Public  ways,  see  "Highways";  "Municipal  Cor- 
porations,  f  8. 


WEAPONS. 

Carrying  concealed  weapons  as  ground  for  ar- 
rest without  warrant,  see  "Arrest."  |  1. 

WHARVES. 

Rights  of  riparian  owners,  see  "NavigaUe  Wa- 
ters," I  2. 

WIDOWS. 

Dower,  see  "Dower." 


WILLS. 

See  "Executor*  and  Administrators.** 

I  1.    Raqulsltea  Ml  A  TaUdltr. 

It  is  not  necessary  that  the  witnesses  to  a 
will  should  see  the  testatrix  sign  her  name,  an 
acknowledgment  of  her  signature  to  them  be- 
ing sufficient.— Woodruff  v.  Hundley  (Ala.)  98. 

Under  Code,  SS  4263,  4276,  where  tbe  wit- 
nesses of  a  will  were  dead,  and  the  will  bore 
the  word  "Witneas"  to  the  left  of  signatures, 
on  proof  of  the  testatrix's  handwriting  and  that 
of  the  witnesses,  it  might  be  presumed  that 
thej  signed  the  Instrumont  in  the  presence  of 
tesUtriz.— Woodruff  v.  Hundley  (Ala.)  &S. 


Evidence  hdd  insuffidmt  to  show  that  a  will 
had  been  revoked  by  tearing  it  apart  witii  in- 
tention of  revocatlon.-~Woodniff  t.  Hnndley 
(Ala.)  «& 

It  appearing  from  tcdtals  of  noncDpative  will 
that  testatrix  was  not  able  to  rign  her  name  on 
account  of  physical  disability,  the  reQuirements 
of  Kev.  CiT.  Code,  art.  1582,  are  complied  with. 
— Prith  V.  Pearce  (La.)  800. 

Where  a  nuncupative  will  under  a  private 
signature  Is  held  valid  in  other  respects,  the  no- 
tary and  the  person  ugning  name  of  testatrix 
becaose  of  her  pliysical  disability  are  competent 
witnesses.— Frith  t.  Pearce  (La.)  800. 

I  S.    Probate.  eatebUakmemt,  wA  naal- 

meat. 

The  contestant  of  a  will,  by  pleading  to  the 
merits  on  the  ground  of  insnmdency  of  execu- 
tion, held  to  have  waived  the  right  to  object 
that  one  offering  the  will  was  not  qoalifie'l  to 
do  so.— Woodruff  v.  Hundley  (Ala.)  98- 

Where  tbe  witnesses  to  a  will  are  dead,  and 
the  same  is  proved  by  the  handwriting  of  tlK 
testator  and  that  of  the  witnesses,  aa  auttior- 
ized  by  Code,  }  43177,  the  presumption  that  all 
requirements  as  to  doe  execution  have  been 
complied  with  held  a  presumption  of  fact  Oiat 
may  be  indulged  by  the  Jnrr. — Woodniff  v. 
Hundley  (Ala.)  98. 

On  a  will  contest  declarations  of  testatrix, 
subsequent  to  execution,  to  the  effect  that  At 
had  revoked  the  will,  Aeld  incomp«tent,  in  tbe 
absence  of  any  act  of  revocation. — ^Woodruff  v. 
Hundley  (Ala.)  9a 

Where  the  probate  of  a  will  was  contestrd 
on  the  ground  of  insufficiency  of  execution,  aad 
that  the  one  offering  ft  for  probate  was  not  n- 
titled  so  to  do  under  Code.  (  4272.  a  charge  dis- 
regarding reference  to  the  execution  vt  th» 
will  as  ground  of  contest  held  cnoMon.— 
Woodruff  V.  Hundley  (Ala.)  98. 

Where,  on  contest  of  tbe  probate  oC  a  will, 
after  verdict  of  the  jury  was  rendered,  the  con- 
testant moved  that  there  be  omitted  from  tbe 
judgment  certain  provisions  of  the  irill,  on  tbe 
ground  tliat  they  were  illegal,  as  not  conatatat- 
uig  a  valid  charitable  trnst,  keM  pn^cr  to  dnr 
such  motion.— Woodruff  t.  Hnndl^  (Ala.)  W. 

I  8.  OoMatrutiv. 

Will  eonstmed,  and  keU  to  ilTe  wife  of  terta- 
tor  an  estate  for  life  in  all  of  nls  property,  wiik 
absolute  power  of  dispositicn.— Oain  t.  Ooin 

(Ala.)  840. 

Courts  must  give  effect  to  the  expressed,  and 
not  the  probaue,  intention  of  the  testators.- 
Succession  of  Langles  (La.)  789. 

i  4.   Bic^ta  and  llabUities  mt  teviaeas 
mmA  lecateos. 

Where  a  person,  dying  without  desceodants 

and  leaving  a  mother,  has  disposed  of  moi* 
than  two-thirds  of  his  property  by  donations 
causa  mortis  to  a  brother  and  gift  of  the  rest- 
dne  to  his  wife,  a  Judgment  recogni^tnc  the 
mother  ai  a  forced  'heir  of  one-third  does  not 
vacate  title  of  particular  legatee  to  the  extent 
of  one  undivided  third,  as  a  conveyance  by  t» 
tator  to  that  extent  of  the  proper^  of  another.  I 
— Succession  of  Jacobs  (Lou)  241. 

Where  testator,  after  making  particular  leg- 
acy, leaves  residue  of  property  to  his  wife,  and 
donations  are  in  excess  of  two-thlrda  of  his 
property,  the  subject  of  the  particular  legacy 
is  not  reduced  by  the  action  of  a  forced  heir, 
if  residue  does  not  fall  short  of  legal  reawn- 
tlon.^-Succeedon  of  Jacobs  Q^-)  ^mX. 

Provision  In  a  will  that  executor  sboold  ex- 
pend a  certain -sum  for  a  tomb  does  not  lap* 
[tecanse  body  of  deceased  could  not  be  recoier- 
ed. — Succesnon  of  Langles  (La.)  739. 

Where  a  rn'sndf  ather  by  will  bequeathed  mon 
iiy  to  a  minor  grandchild,  daughter  o£  his  dt^ 
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ceased  sod,  she  was  not  entitled  to  receire  the 
tegscr  in  addition  to  the  legitime  and  was 
reqaired  to  impute  as  a  Dartial  payment  on  the 
lefitime  a  sum  which  had  been  adTanced  to  her 
lather.— MUler  t.  Miller  (La.)  802. 

WITNESSES. 

See  "Depositions";  "Dridence";  "WlUa,"  |  1. 
Experts,  sec  "Evidence,"  S  9. 
Opinions,  see  "Evidence,"  I  S. 
Perjury,  see  "Perjury." 

8  1.  Oampete&fly. 

In  an  action  on  a  bond  giTea  to  decedent  by 
defendant,  defendant  was  incompetent  to  tes- 
tify to  transactions  with  decedent  as  to  alleged 
payment.— Dlcus  t.  Childress  (Ala.)  817. 

Where  a  note  saed  on  by  decedent's  widow 
and  children  bad  been  set  out  to  them  as  a  part 
of  the  atatntoiT  exemption,  they  took  by  opera- 
tion of  law,  and  not  as  transferees  of  decedent's 
administrators,  who  therefore  were  competent 
witnesses.— Dicos  t.  CbUdress  (Ala.)  617. 

Competency  of  a  witness  as  to  payment  of 

Enrcbase  price  to  an  administrator,  who  died 
efore  final  settlement  of  the  estate,  determin- 
ed.—Moore  V.  Williams  (Ala.)  795. 

Under  Rev.  St.  8  1096,  a  person  found  gnllty 
of  crtme  is  not  iucompetent  as  a  witness  nntil 
sentenced.— Yates  t.  State  (Fla.)  965. 

Where  several  persons  are  charged  with  mur- 
der in  the  same  indictmeq^  and  on  trial  at  the 
same  time,  one  cannot  be  a  witness  for  bis  co- 
defendants.— State  V.  Breaux  (La.)  222. 

In  salt  by  creditor  against  husband  and  wife 
to  have  a  datlon  en  paiement  decreed  simulat- 
ed, a  husband  Is  a  competent  witneaa. — Lehmsn 
Oonlon  (La.)  870. 

Testimony  by  the  grantors  as  to  the  identity 
of  land  Is  inadmiBsible  in  a  suit  to  reform  the 
deed  by  the  heirs  of  the  grantee.— McOangban 
V.  Hardy  (MlssO  897. 

i  Jt,-  EzamlBatioa. 

Answer  of  a  physidao,  who  had  just  testified 
as  to  plaintiff's  injuries.  Md  not  objectionable 
as  nonresponslTe.— LoowrUle  ft  N.  R.  0>.  t. 
Stewart  (Ala.)  062. 

Cross-examination  of  acciued  on  trial  for 
murder  held  eompetent.— Maxwell   v.  Stata 

(Ala.)  961. 

Where  witness  testified  that  defendant  was 
using  the  house  where  the  killing  occurred  for 
a  r«idence,  the  state,  on  cross-examination, 
could  ask  what  business  defendant  was  carry- 
lug  on  therrin.— Maxwell  t.  State  (Ala.)  961. 

The  court  can.  In  its  discretion,  allow  d^end- 
ant's  witness  cross-examined  by  the  state,  and 
then  re-examined,  to  be  again  cross-examined. 
—State  V.  Haab  (La.)  728. 

In  a  contest  between  judgment  creditors  and 
a  third  party  for  the  possession  of  goods,  it  was 
error  to  i»ennit  the  judgment  debtor  to  testify 
on  cross-examination  that  he  had  stated,  prior 
to  taking  possession  of  the  goods,  that  be  had 
bongbt  tnem  and  intended  to  re-engage  in  busi- 
ness.—Brtster  T.  Joseph  Bowling  Co.  (Miss.) 
8.30. 

I  8.    OredlbiUty,  Impeaehmont,  eoatva- 
dletlon,  amd  oorroborBtion. 

An  Instruction  that,  if  a  witness  is  found  to 
willfully  swear  falsely  in  one  material  tUng, 
the  Jury  may  dlsregud  hia  whole  tMtlmoiiT»  u 


proper.— Edmondson  t.  Annlston  CSty  Land  Co. 
(Ala.)  596. 

Rvidence  of  a  conviction  of  a  witness  of  aii 
assault  and  battery  or  of  carrying  concealed 
weapons  held  inadmissible  for  the  purpose  of 
discrediting  him,  they  not  being  infamous 
crimes.— Smith  v.  State  (Ala.)  699. 

An  infamous  crime,  evidence  of  which  ll  ad- 
missible to  affect  credibility  of  person  couvict- 
ed,  is  a  crime  which  shows  sucn  depravity  as 
creates  a  violent  presumption  against  his  truth- 
fulness.—Smith  V.  State  (Ala.)  G90. 

A  witness  may  be  cross-examined  as  to  mat- 
ters tending  to  show  bias.— Alabama  O.  8.  R. 
Co.  V.  Johnston  (Ala.)  771. 

In  order  to  impeach  a  witness,  be  cannot  be 
asked  about  matters  eatirely  Immaterial. — Par- 
neU  V.  State  (Ala.)  860. 

It  is  not  competent  to  impeach  a  witness  by 
testimony  of  a  justice  that  he  convicted  him  of 
larceny,  where  at  the  time  of  the  conviction 
the  justice  had  do  final  Jurisdiction  of  the  of- 
fense.—Bodine  T.  State  (Ala.)  926. 

Defendant  cannot  cross-examine  a  witness  on 
collateral  matter  In  order,  thronah  contradic- 
tions, to  impeach  his  credlblU^.— atata  t.  Haab 
(La.)  725. 

Where  a  witneaa  on  cross-examination  denied 
having  made  a  certain  statement,  htU  tliat, 
on  calling  a  witness  for  Impeachment,  it  was 
error  to  exclude  all  of  the  statement  except 
one  clause  thereof.— Dean  v.  State  (Miss.)  96. 

On  a  trial  for  manslaughter,  when  a  witness 
for  the  state  denied  that  at  a  certain  time  and 
place  he  told  a  penon  that  he  took  a  pistol  off 
the  deceased  after  he  was  killed,  it  was  er- 
ror to  refuse  defendant's  offer  to  show  by  such 
person  that  the  witness  did  make  such  state- 
ment-McCall  v.  State  (BUss.)  1003. 

WORK  AND  UBOR. 

Liens  for  work  and  materials,  sea  ''Mechanics* 

liens." 

Where  the  defense  of  special  contract  and 
jtaymmt  thereunder  is  interposed  to  plaintiff's 
claim  on  the  common  counts  for  work  and  la- 
bor, the  burden  is  on  defendant  to  prove  such 
contract.—McFar]and  t.  DawsMi  (Ala.)  827. 

Where  plaintiff's  claim  la  on  the  common 
counts  for  labor  and  services  rendered,  but  no 
claim  is  made  for  commissions  on  collections,  it 
is  not  error  to  refuse  to  charge  the  abstract 
proposition  that  he  cannot  recover  commis- 
sions on  sums  collected  by  defendant— McFax- 
land  T.  Dawson  (Ala.)  SSTT. 

WRITS. 

Particular  writs,  see  "Certiorari";  -"Execu- 
tion"; "Habeas  Corpus";  "Iidunction"; 
"Mandamus";     "Prahlbltion";  "Seqaestra- 

tion." 

  certiorari  to  Justice  <a  the  peace,  see  "Jus- 
tices of  the  Peace,"  S  8. 
 Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  INJUNCTION. 

See  "Injunction,"  S  6. 

YEAR. 

Estatea  fOr  yean,  aee  *^ndlotd  and  Tenant.** 
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Smith  T.  Alabama  Fruit  Growing  St  Win- 
ery Abs'd  (26  So.  232)   5S 

Smith  T.  State  (26  So.  641)   M 

Sonthem  Ry.  Co.  t.  Ward  (26  Sb.  2S4)...  4fO 

Speakman  v.  Burteaon  Q7  Bo.  %£Z)  678 

StallingS  y.  Lee  (26  So.  211)  4tH 

State  T.  Adler  (26  So.  802)   87 

State  ex  rel.  Brickman  t.  Wilson  126  So. 

482)   2M 

State  ex  rel.  Crow  t.  Crook  (27  So.  334). . .  ffiT 
State,  Use  of  <Fayette  County,  v.  Earnest 

(26  So.  948)  ea 

Stephenson  t.  Allison  (26  So.  290)   43» 

Stem  T.  Botler  (26  So.  35^  6% 

Sweetaer  T.  Shorter  (26  So.  20Q.  SI» 

Tennessee  Coal,  Iron  ft  Ballroad  Co.  T. 

Unn  (26  So.  246)   112 

Thomason  t.  Silver  (26  So.  644)  AM 

Throne-Franklin  Kioe  Go.  t.  Gann  (26  So. 

198)  m 

Wagner  t.  Brinckerhofl  (26  So.  117)  6lf- 

Ware  t.  Kent  (26  So.  WS)  427 

Wells  y.  American  Mortg:  Go.  of  Scotland 

(26  So.  301)  413 

White  V.  State  ex  rel.  Denson  (26  9o.  343)  577 

White  y.  Thompson  (26  So.  648)   610 

Williams  t.  Board  of  Revenue  ot  Bntler 

County  (28  So.  346)   432 

WUliama  y.  Lawrence  @6  So.  647)   6$S 

WUlianu  T.  State  (26  So.  621)   30 

Winter  r.  State  (26  So.  OiO)   1 

Woodroff,  Bx  parte  (26  Bo.    9» 
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Alabama  G.  S.  R.  Oo.  t.  Boyd  (27  So.  408)  525 
Alabama  G.  S.  R.  Co.  v.  Reed  (27  So.  19)  253 

Arnold  t,  Araold  (27  So.  4^)  550 

AaetUl  T.  Hieronymus  {21  So.  255)   376 

Avery  T.  State  (27  So.  5(k>)   20 

BaU<^  V.  Selden  (26  So,  909)   403 

Baird  Lumber  Co.  t.  Devlin  (27  So.  425)  245 

Bankhead  t.  State  (26  So.  979)   14 

Bates  T.  Harte  V26  So.  S98)   427 

Bell  T.  State  (27  So.  271)  ,   77 

BeU  T.  State  (27  So.  414)   94 

Benuers  v.  State  (26  So.  9^2)   97 

Benson  t.  State  (27  So.  1)   92 

Berlin  t.  SfaefBeld  Coal,  Iron  &  Steel  Co. 

(26  So.  933)   322 

Bickerton  t.  Guttery  (2i  So.  502)   382 

BIrmiuKham  Railway  &  Electric  Co.  v. 

Franacomb  ^  So.  50S)  ^ 

Birmingbam  Railway  &  Electric  Co.  t. 

Pinckard  (26  So.  880)   372 

Birmingham  Railway  &  Electric  Co.  v. 

Ward  (27  So.  471)   409 

Blankeaship  t.  Blackwell  (27  So.  551)  355 

Bolin  T.  Sandlin  (27  So.  464)   678 

Bontwell  v.  Parker  (27  So.  309)   841 

Brewer  v.  Aranti  (26  So.  922)   127 

Bridges  T.  State  C27  So.  474)   90 

Brooks  T.  Lowenstein  (27  So.  520)   158 

Brown  t.  Raiein  Fertilizer  Go.  (26  So.  891)  221 

Brown  v.  State  (27  So.  250)   76 

Browning  v.  Kelly  (27  So.  391)   645 

Branson  t.  SUte  (27  So.  410)   37 

Burke  t.  Alabama  Midland  By.  Co.  (26 

So.  947)   604 

CampbeU  v.  Moore  (20  So.  906)   236 

Carrington  t.  Odom  (27  So.  510)   529 

Carter  v.  Long  (27  So.  465)   330 

Cortiidge  r.  Sloan  (26  So.  918)   696 

CsBon  T.  Nooiin  (27  So.  490)   458 

Ontral  of  Georgia  By.  Oo.  v.  Lamb  (26  So^ 

QQff^    172 

Chastain'  V.  HameV  '(27  'So.'  501) .' .  618 
Chattanooga  S.  R.  Co.  t.  Wilson  (27  So. 

48«)    444 

CheTBlier  v.  Carter  (26  So.  901)   520 

City  of  Mobile  t.  IjouisvilJe  &  N.  B.  Co. 

(26  So.  902)   132 

Cotton  V.  Barnett  (26  So.  889)   432 

Crook  T.  Newborg  ^7  So.  432)   479 

Carry  t.  American  Freehold  Land  Mortg. 

Co.  (27  So.  464)   614 


Psce 

Dominick  t.  Randolph  (27  So.  481)   567 

Douglass  T.  City  Conncil  of  Montgomery 

(27  So.  310)   489 

Dowling  7.  McCall  (26  So.  959)   633 

Danhom  Lumber  Ga  t.  Holt  (27  So.  666)  181 
Doaston  T.  State  (27  So.  883)   S8 

Elder  v.  State  (27  So.  305)   69 

Kthridge  t.  State  (27  So.  320)   106 

Bafania  Nat.  Bank  v.  Manassas  (27  So. 
258)    879 

Fidelity  &  Deposit  Co.  v.  Mobile  Comity 

(27  So.  386)   144 

First  Mat.  Bank  of  Gadsden  t.  Denson  (27 

So.  2)   336 

Ford  T.  Postal  Tel.  Cable  Co.  (27  So.  409)  400 
Francis  t.  Southern  Ry.  Co.  (27  So.  22). .  644 
Friedman  t.  Cullman  BoIldiDg  &  Loan 

Ass'n  (27  So.  332)   844 

Frost  T.  State  (27  So.  550)   71 

Frost  T.  State  (27  So.  251)   85 

Fuller  T.  Gray  (27  So.  458)   888 

Gaines  t,  Virginia  &,  A.  Coal  Co.  (27  So. 

477)    894 

Gardner  t.  Knight  (27  So.  298)   273 

Gill  V.  State  (27  So.  253).   73 

Glass  T.  Meyer  (26  So.  890)  S32 

Golson  T.  State  (2ti  So.  975)   8 

Hart  V,  Sharpton  (27  So.  450)   638 

Hastings  t.  Alabama  State  Land  Co.  (26 

So.  881)   608 

Hawkins  T.  State  ex  rel.  O'Brien  (27  So. 

215)   ,  102 

Hayes  r.  Southern  Home  Building  &  lioan  ^ 

Ass'n  (26  So.  627)   6tt3 

Heflin  Gold  Min.  Co.  v.  Hilton  (27  So. 

301)    866 

Henderson  t.  Hosfeldt  ^7  So.  415)  391 

Henderson  v.  Murphree  &l  So.  405)   223 

Henry  T.  McNamara  (26  So.  907)   412 

Highland  Atb.  &  B.  B.  Co.  t.  Bobbins  (27 

So.  422)   113 

Hoffman  t.  Alabama  Distillery  &  Feediug 

Co.  (27  So.  486J  642 

Horton  r.  State  (27  So.  468)   80 

Howiaon  v.  Jackson  (27  So.  491)  187 

Intematlonal  Cotton   Seed  Oil  Oo.  t, 
Wheelock  (27  So.  617)  8C7 

Digitized  byLaOOg 


1088 


28  SOUTUBSN  BSPOB'XfiB. 


124  AX^-€(mthraed.  P«S» 
Interstate  Building  &  Zjoan  Asa'n  t.  Agrfc- 

ola  (27  So.  247)   474 

IntmtBte  Boildlng  ft  iMui  Aas'ii  v.  Stocks 

(27  So.  BOft)   108 

Jackson  t.  Howison  (27  So.  494)   187 

Johnson      WUtfield  (27  So.  4(>ti)  SOS 

Jones  T.  Chenault  (27  So.  515)   610 

Kidd  T.  Bates  (27  So.  401)   670 

Kilgore  v.  State  (27  So.  4)   24 

KUng  T.  Tunstall  (27  So.  420)   268 

La  Fayette  By,  Co.  t.  Tucker  (27  So.  447)  614 

Lehman  t.  Gunn  (27  So.  475)   213 

I^tt  T.  SUte  (27  So.  256)   64 

Liner  v.  State  (27  So..4H8)   1 

LonisTille  &  N.  R.  Co.,  Kx  parte  (27  So. 

289)    547 

LotUsTiUe  &  N.  B.  Co.  t.  Mobile.  J.  &  K. 

C.  B.  Co.  (26  So.  896)   162 

Lon  T.  State  (27  So.  217)   82 

Mclntyre  v.  White  (26  So.  037)  177 

McLendon  v.  Stephens  (26  So.  921)   505 

Mason  t.  American  Mortg.  Go.  of  Edin- 
burgh (26  So.  900).   347 

Merchants'  Bank  of  Florence  t.  Foster  (27 

So.  513)   696 

Merchants'  &  Farmers'  Bank  v.  Paulk  (27 

So.  468)   591 

Miller  t.  Mayer  (26  So.  892)   434 

Montgomery  County,  State,  Use  of, 

Southern  Cotton  Oil  Oo.  ^7  So.  306) ...  523 
Moody  T.  Alabama  O.  8.  B.  Co.  (26  So. 

952)    195 

Moore  v.  McLure  (27  So.  499)   120 

Moore  V.  Martin  &.  Hoyt  Co.  (27  So.  262)  291 

Moore  v.  Walker  (26  So.  984)   199 

Moragne  r.  Richmond  LocomotiTe  &  Ma- 
chine Works  (27  So.  240)   537 

Morningstar  t.  Sterne  (27  So.  430)   612 

Morris  v.  State  (27  So.  336)   44 

Murphy  t.  Farley  (27  So.  44^  279 

Noble  T.  Jackson      So.  956)   311 

Noojin  T.  Cason  (27  So.  490).....   458 

O'Rear  y.  Jackson  (20  So.  944)   298 

Pierce  t.  State  (27  So.  269)   66 

Pittman  t.  Pittmau  (27  So.  24^  806 


Porter  t.  Harrison  (27  So.  S02)   290 

Reddick  t.  Long  (27  So.  402)   2^ 

Reeves  v.  Bstes  (26  So.  935)   303 

Richardson  r.  Fields  (26  So.  981)  ^ 

Robinson      AUison  &I  So.  461)  825 

Ruffin  V.  State  (27  So.  307)  :  - .  W 

Bust  V.  Electric  Lighting  Co.  (27  So.  263)  202 

St  Louis  &  T,  R.  Packet  Co.  t.  McPeters 

(27  So.  518)   461 

Sanders  v.  Steele  (26  So.  882)   415 

Savage  v.  Atkins  (27  So.  614)   878 

Schilcer  v.  Brock  (27  Bo.  473)   626 

Self  V.  Blount  County  (27  So.  564)   191 

Simpson  v.  Bast  (27  So.  486)   283 

Skewes  v.  Tennessee  Coal,  Iron  ft  Rail-   

road  Co.  (27  So.  435)   629 

Smith  T.  Watson  (27  So.  254)   339 

Southern  By.  Co.  v.  Posey  (26  So.  914). .  4S« 
Southern  By.  Co.  v.  St.  Glair  County  027 

So.  23)   4»1 

State  V.  Hewlett  (27  So.  18)  471 

State,   Use   of   Montgomery   Omnty,  T. 

Sonthern  Cotton  Oil  Co.  (27  So.  306)   523 

Stephens  v.  Cox  (26  So.  981)   448 

Street  v.  Henry  (27  So.  411)   153 

Sudduth  V.  State  (27  So.  487)   32 

Sullivan  v.  Van  Kirk  Land  ft  Construc- 
tion Co.  (26  So.  925)   225 

Taber  v.  Royal  Ins.  Co.  (26  So.  2S2)   081 

TaUy  V.  Cross  (26  So.  912)   607 

Thomas  v.  SUte  (27  So.  315)   48 

Turner  v.  State  &t  So.  272)   59 

Turrentine  v.  Koopman  (27  So.  522)   211 

Wadsworth  v.  First  Nat.  Bank  (27  So. 

460)    440 

Wallace  vl  State  (26  So.  932)   87 

Ward  v.  Deadman  (26  So.  916)  288 

Ward  v.  Hood  (27  So.  245)   670 

Welch  V.  State  (27  So.  307)   41 

Wellman  v.  Jones  (27  So.  4im  590 

Wetumpka  Bridge  Co.  v.  Kidd  (27  So. 

431)    242 

White  v.  Farris  (27  So.  259)   461 

White  V.  Simpson  (27  So.  297)   238 

Wilkinson  v.  Buster  (26  So.  940)   674 

Williams  v.  Rouse  (27  So.  16).  160 

Woodward  Iron  Co.  t.  CookJ27  Bo.  465). .  849 
Worthington  T,  Gofortb  (26  So.  6S1)  666 
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Alabama  Q.  8.  B.  Go.  r.  Reed  (27  So.  81&)  700 
Alabama  Lumber  Oa  T.  Keel  (28  So.  204)  003 
Alabama  Nat.  Bank  t.  Hunt  (28  So.  4SSj  612 
AnnistoD,  First  Nat.  Bank  of,  ▼.  Elliott  (27 

So.  7)   646 

Appling  T.  National  Bnilding  &  Loan  Ass'n 

(27  So.  315)  688 

Baker  t.  Thornton  (27  So.  1021)   707 

Belcher  t.  Scruggs  (27  So.  839)   336 

Bessemer  Land  &  Improvement  Co.  y,  Du- 

bose  (28  So.  38(>)  442 

Bimville  Water  Sup[il7  Oo.  t.  City  of  Mo- 

bUe  (27  So.  781)   178 

Bondurant  v.  State  (27  So.  7TO)   81 

Bonner     State  (27  So.  783)   49 

Bowie  T.  Birmingham  Railway  Sc  Electric 

Oo.  (27  So.  1016)   397 

British  &  American  Mortg.  Oo.  v.  Norton 

(28  So.  81)   522 

Brooks  V.  Continental  Ins.  Oo.  (3ld  So.  13)  616 
BnrrSU  t.  State  (28  So.  1010)  693 

Oarl  V.  State  (28  So.  605)   80 

Carter  t.  Long  (28  So.  74)   280 

Cato     State  (STT  So.  1021)   692 

Central  of  Georgia  By.  Co.  t.  Foshee  (27 

So.  1006)   199 

Central  of  Georgia  By.  Oo.  T.  Joseph  (28 

So.  86)  318 

Chattanooga  Nat.  Building  &  Loan  Ass'n 

V.  Echols  (27  So.  975)   648 

Christian  &  Craft  Oo.  t.  Ooleman  (27  So. 

786)   .  ,   168 

City  of  Cullman  t.  Arndt  (28  Sa  7(n^... .  681 
City  of  Greenville  t.  Oreenvllle  Water 

Works  Oo.  #7  So.  764)   625 

Cleveland  v.  Edwards  (27  So.  1021)   704 

Collins  V.  Burton  (27  So.  1022)   697 

Cook  V.  Ook  (27  So.  918)   683 

Cowan  V.  Motley  (28  So.  70)   369 

Cox  V.  Birmingham  Dry  Goods  Oo.  ^  So. 

460)   320 

Croft  v.  Doe  ex  dem.  Thornton  (28  So.  84)  891 

Crook  T.  Webb  (28  So.  884)   457 

GoUman.  Oity  of,  t.  Aindt  (28  So.  70). . . .  681 

Davis  T.  Walker  (27  So.  818)  826 

Decatnr  Land  Co.  v.  Cook  (27  So.  1022). .  708 
Dixon  V.  SUte  (27  So.  1022)   695 

Edwards  v.  Bright  (28  So.  1010)   n4 

Fariey  t.  Bay  Shell  Boad  Co.  (27  So.  770)  184 
First  Nat.  Bank  of  Anniston  v.  Elliott  (27 

So.  7)  646 

Folmar  r.  Shows  (28  So.  1010)  697 
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Forb«a  v.  Marlon  (28  So.  1010)  706 

Frey,  Ex  parte  (!^  So.  1022)   716 

GaSord  v.  Speaker  (27  So.  1003)   498 

Gafford  v.  State  (28  So.  406)   1 

Gamble  v.  0.  Aultman  &  Co.  (28  Sa  30). .  872 
(]reorgia  Home  Ins.  Co.  v.  B<»kin  (28  So. 

1011)    703 

Gilmore  v.  State  (28  So.  382)   59 

Glass  V.  Hieronymua  (28  So.  71)   140 

Greenville,  City  of,  v.  Greenville  Water 

Works  Oo.  (27  So.  764)   625 

Gunter  v.  Mason  (27  So.  8^)  644 

Guttery  v.  Pickett  (27  So.  S40)   434 

Haigler  v.  Jones  (28  So.  1011)  698 

Hall  V.  Harper  (27  So.  1022)   702 

Harvey  v.  State  (27  So.  763)   47 

Hawthorne  v.  SUte  (28  So.  1011)   695 

Henderson  v.  J.  B.  Brown  Oo.  (28  So.  79)  566 
Highland  Ave.  &  B.  R.  Co.  v.  Robinson 

(28  So.  28)   483 

Hill  V.  McBryde  (28  So.  85)   642 

Hudson  V.  Scott  (28  So.  91)  172 

Hnntsville  Gas  Light  Co.        Court  of 

Com'rs  of  Madison  County  (28  So.  1011)  710 

James,  Ex  parte  (28  So.  69)   119 

Jefferson  County  v.  Shannon  (27  So.  977). .  884 
Jemison  v.  Birmingham  &  A.  B.  Co.  (28 

So.  61)  878 

Johnson  v.  National   Building   &  Loan 

Ass'n  (28  So.  2)  466 

Johnson  v.  Wood  (28  So.  454)   330 

King  V.  Mobile  ft  N.  W.  B.  Oo.  (27  So. 

1023)    701 

Ladd  V.  Ladd  (27  So.  924)   135 

Little  T.  Sterne       So.  97^  609 

Louisville  &  N.  B.  Co.  v.  Harbory  Lum- 
ber Oo.  (28  So.  438)   237 

Louisvine  A  N.  B.  Go.  v.  Mosby  (28  So.  43)  341 
Lonisville  &  N.  B.  Oo.  v.  Quick  (28  So.  14)  658 
Louisville  &  N.  B.  Co.  v.  Sandlin  (28  So. 

40)   686 

Louisville  &  N.  B.  Co.  v.  Tegner  (28  So. 
SIO)    593 

Mt^arland  v.  Dawson  (29  So.  327)   428 

McGehee  v.  Flowers  (27  So.  1023)   713 

Martin  v.  State  (28  So.  92)   64 

May  V.  O'Neal       So.  12)   620 

Mitchell  V.  State  ^8  So.  101^   696 

Morris  v.  Eiyton  Land  Oo.  (28  So.  613). . .  263 

Neville  V.  Kenney  (28  So.  462)   149  i 
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125  AI<A.— ConUnued.  Pmg* 
Northern  Alabama  Ry.  Co.  t.  Inman  (27 
So.  1028)   709 

Oliver  v.  Bush  (27  So.  923)   534 

Oaboro  v.  State  (27  So.  758)   106 

Parham  t.  State      So.  778)   67 

Parker  v.  State  (27  So.  780)   86 

Patterson  t.  F<Jmar  (28  So.  460)   130 

Percy  v.  State  (27  So.  844)   52 

Perry  v.  Ivy  Coal  &  Coke  Co.  (28  So.  lOlB)  714 

Ra^land  v.  State  (27  So.  983)   12 

Reeves  v.  Lampley  (27  So.  840)   449 

ttusxell  V.  Seawell  (27  So.  1023)   715 

Savage  t.  Johnson  (28  So.  547)   673 

Scarbrouph  v.  Rowan  (27  So.  919)  509 

Schlosa  v'.  Schloss  (28  So.  1013)   700 

Shannon,  Ex  parte  (28  So.  1013)  695 

Shannon  t.  Jefferson  (bounty  (27  Bo.  977). .  884 

Shaw  V.  State  (28  So.  390)   80 

Simon  t.  Craft  (27  So.  1023)   699 

Slosson  V.  McNulty  (29  So.  183)   124 

Smith  V.  Smith  (27  So.  1023)   713 

Spear  v.  Banks  (27  So.  979)   227 

Sontha-n  Ry.  Co.  t.  Bryan  (28  So.  445)  297 

Sonthwestern  Baildlng  &  loan  Ass'n 

Bowe  (28  So.  484)   491 

SUcey  T.  Walter  (28  So.  em     291 

Stahmer  v.  State  (27  So.  811)   72 


Starkey  T.  State  (2S  So.  101$)  m 

State  T.  AnniatOD  Rolling  Mills  (27  So.  921)  121 

Sute  T.  Humphrey  (27  So.  969)  UO 

State  T.  Kidd  (28  So.  480)  «3 

State. T.  Stoutenboroogh  (27  So.  1023)....  692 
State  ex  reL  Wood  r.  WIlUuiis  ^  So.  401)  115 
Stewart  t.  British  &  American  Mortg.  Oo. 

(28  So.  1013)  m 

Stinson  V.  State  (27  So.  1023)  693 

Stinsoo  T.  State  (27  So.  102«.  9H 

Sudduth.  Ex  parte  (27  So.  JCm  - 

Sather  t.  FraU  (27  So.  1024)  Ill 

Tennessee  Coal.  Iron  &  Railroad  Co.  t. 

Hansford  l28  So.  46)  S« 

Tennessee  Coal,  Iron  &  Railroad  Co.  t. 

Wheeler  ffiS  So.  38)   63S 

Thomas  v.  State  (27  Sa  920)   45 

Thompson  v.  Town  of  Lureroe  (29  So.  326} 
Tnrrentioe  t.  Blackwood  (28  So.  95)  436 

Tance  t.  McElroy  (27  Bo.  1024)  TO* 

Washington  V.  State  ffiS  So.  78)   *} 

Western  Union  Tel.  Co.  v.  Allgood  (27  So. 

1024)   712 

Williams  t.  McKissack  .'27  So.   5H 

Wood,  State  ex  rel..  v.  Williams  (28  So. 

401)   1» 

Woodruff  r.  Stoagh  (27  So.  1624)  m 
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Adams  T.  Sneed  (26  So.  893)   151 

Alvarez  v.  State  (27  So.  40)   532 

Armour  Packing  Uo.  t.  Pfelffer  (27  So. 

1024)    328 

Armstrong  v.  Blodnt  (25  So.  283)   138 

Batrgett  T.  Savannah,  F.  ft  W.  By.  Co.  (27 

So.  1024)    ©73 

Birmingham  Trust  &  Savin;^  Oo,  t.  Jack- 
son County  MiU  Co.  (27  So.  43)   498 

Bishop  T.  Ambler  (27  So.  10:!5)   328 

Bishop  V.  First  Nat  Bank  of  Ocala  (27 

So.  1025)    329 

Bishop  T.  Green  (27  So.  1025)   329 

Bishop  T,  HUte  (26  So.  703)   622 

Bishop  T.  Taylor  (25  So.  287)   77 

Booth  V.  Lenox  (27  So.  1025)   673 

Bradbam  y.  State  (26  So.  73ffl  Ml 

Browning  t.  SUte  (26  So.  689)   271 

Bryan  v.  Stote  (26  So.  1022)   643 

Campbell  v.  Raymond  D.  Knight  Co.  (27 
So.  102Q   330 


Pw 

Oanova      WiUiams  (27  So.  80)  

Cator  V.  Blount  (25  So.  283)   13^ 

Chapman  t.  Beddick  (2S  So.  mm  12:' 

Cobb  T.  Haisley  (27  So.  1025)   851 

Codington  t.  Hanson  (27  So.   STO 

Coe  V.  Finla^n  (26  So.  704)   1*1? 

Continental  Nat  Building  ft  Loan  Aas'n  t. 

Miller  (26  So.  72^  4l« 

Continental  Nat  Building  ft  Loan  Ass'o 

V.  Scott  (26  So.  726)   4r 

Cooper  T.  Kinsman  (27  So.  Itt25)  

Copeland  t.  State  (26  So.  319)  S» 

Darby  t.  State  (26  So.  315)  

Dean  v.  State  (26  So.  638)  

Dell  V.  Marvin  (26  So.  188)  

Drew  V.  First  Nat  Bank  of  (Sainesrille  (27 

So.  1025)   ^^ 

Drysdale     Robertson  On  So.  102S)  ^•^ 

Duefael  T.  SUpylton  0"  So.  1025)   3.^ 

Darham  t.  Stepbenaon  (26  So.  284)  

Bdwarda  v.  HawkUw  (S7  So.  itJSG^  ^ 
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KltewoTth  V.  Haile  (27  So.  1025)   884 

Florida  Gent.  &  P.  R.  Go.  t.  Foxworth  (25 
So.  338)    1 

Florida  Finanoe  do.  t.  Hastinga  (27  So, 
218)   7T..r.  46» 

Oantllng  t.  State  (26  So.  737)   587 

Gatdner  t.  Curtis  027  So.  lim   335 

Garrison  t.  ParsotiB  (25  So.  836)   143 

Gonzales  t.  De  Funiak  Havana  Tobacco 

Co.  (28  So.  1012)   471 

Graham  v.  Danne  (27  So.  1028)   335 

Green  t.  Sanaotn  (25  Bo.  332)   »4 

Uunbr      Drew  (27  So.  1026)   675 

Harris  t.  Anderson  (27  So.  1026)   836 

Hogshead  T.  Fraaaoola  Onlf  TmoA  &  De- 
Teloi^ient  Oo.  (27  Bo.   676 

Indian  River  State  Bank  t.  Continental 
Ina.  Co.  (27  So.  1026)   677 

Indian  River  State  Bank  v.  Glens  Falls 
Ins.  Oo.  (27  So.  1020)   677 

Indian  River  State  Bank  v.  Hartfwd  Fire 
Ins.  Co.  (27  So.  1026)   678 

Indian  River  State  Bank  t.  Home  Ins.  Co. 
(27  So.  1026)   678 

Indian  River  State  Bank  v.  Liverpool  & 
L.  &  G.  Ins.  Co.  (27  So.  1026)   670 

Indian  River  State  Bank  v.  Uverpool  & 
L.  ft  a.  Ina.  Co.  (27  So.  1026)   680 

Indian  River  State  Bank  v.  Orient  Ins. 
Co.  (27  So.  lOaS)   680 

Indian  River  State  Bank  v.  Providence- 
Washington  Ins.  Co.  (27  So.  1026)   681 

Indian  River  State  Bank  v.  Scottish  Un- 
ion &  National  Ins.  Co.  (27  So.  1028). ..  682 

Indian  River  State  Bank  v.  Springfield 
Fire  ft  Marine  Ins.  Co.  (27  So.  1026). . .  682 

Indian  River  State  Bank  t.  Bon  Mut  Ins. 
Go.  (27  Bo.  1027}  688 

Jacksonville,  M.  P.  Ry.  ft  Nav.  Co.  T. 

Brooghton  (27  So.  1027)  68» 

Johnson  v.  GolUna  Q7  Bo.  tOZT)  337 

Jones  T.  Shomaker  (26  So.  191)  232 

Leggett  T.  State  (27  So.  1027)   683 

McCallum  v.  Culpepper  (26  So.  187)  107 

McClelland  v.  Whltset  (27  So.  1027)   684 

McCoggle  V.  State  (26  So.  734)  528 

Mcilichael  v.  Eckman  (27  So.  10^  337 

McMichael  t.  Eckman  (27  So.  1027)   338 

MeMichael  v.  Einstein  (27  So.  1027)   338 

McMichael  v.  Einstein  (27  So.  1027)  S3SJ 

MeMichael  v.  Frank  (27  So.  1027)   840 

McMichael  v.  Hexter  (27  So.  1027).   341 

MeMichael  v.  Jackson  (27  So.  1027)   341 

McMichael  v.  McCown  (27  So.  1027L  342 

McMichael  v.  Meinhard  (27  So.  1027).  ••••  843 

McMichael  v.  Rosenheim  (27  So.  10^  344 

McRae  v.  Eckman  (27  So.  1028)   845 

Marvin  v.  Barrs  (27  So.  1028)   346 

Mattair  v.  State  ex  rel.  Mikel  (27  So.  1028)  685 

Mars  T.  Finlafson  (27  So.  102^   846 

Mays  T.  Hlnes  (27  So.  1028)   347 

Mercantile  Tmst  Co.  v.  Broaghttm  (27  So. 

1028)    691 

Mercer  v.  SUte  (26  So.  317)  279 

Meniaagh  v.  City  ot  Orlando  (27  So.  34) . .  433 

Mobley  t.  State  (26  So.  782)   621 

Montgomery  T.  Thomas  (27  So.  102^  848 

Morgan  t.  Brown  (27  So.  1028)   348 


Fige 

Mngge  T.  Turman  (27  Bo.  1028)   848 

National  Bank  ot  Bt^atown*  Fa^  T.  Funk 

(27  So.  1028)   368 

National  Bank  of  Lancaster  v.  Newheart 

(27  So.  297)   470 

National  Bank  of  State  of  Florida  v.  Solary 

(27  So.  1028)   349 

Newberry  v.  State  (27  So.  1029)   686 

Northrup  T.  Stewart  (27  So.  1029)   350 

Palmer  v.  Palmer  (26  So.  640)   184 

ParUn  v.  Curtis  (27  So.  1029)   861 

Parodl  V.  Lovelace  (27  So.  1029)   686 

Payne  v.  Roche  (27  So.  29)   478 

Pensacola  Electric  Terminal  Ry.  Co.  v. 

Biiss  (27  So.  1029)  692 

Pensacola  Electric  Terminal  By.  Oa  v. 

Montenari  (27  So.  1029)   692 

Peterson  v.  State  (2Q  So.  709)   285 

Powell  V.  Florida  X«nd  &  Improvement  Co. 

(26  So.  700)   494 

Preston  v.  State  (26  So.  736)   627 

Richardson  v.  De  Witt  (27  So.  1029)   863 

Richardson  v.  Page  ^7  So.  10^)  853 

Richardson  v.  State  (25  So.  880)   308 

Remnant  v.  First  Nat.  Bank  of  Orlando  (27 

So.   1029)    851 

Remnant  v.  First  Nat.  Bank  of  Orlando  (27 

So.   102?)   852 

Rigdon  T.  State  (26  So.  711)  808 

Sanis  V.  Mitchell  _ra7  So.  1029)   364 

Savannah,  F.  &  W.  Ry.  Go.  v.  Justice  (26 

So.  704)   SOS 

Saxon  V.  State  ex  reL  Ottolenqoi  (27  So. 

1029)   364 

Shiver  v.  State  (27  So.  36)   630 

Simmons  v.  State  (25  So.  881)  316 

Skinner  t.  McDavid  (27  So.  1029)   866 

Skinner  t.  McDavid  (27  So.  1029)   866 

Stinner  v.  McDavid  (27  So.  1030)   687 

Sonthwestem  Ry.  Co.  v.  State  (27  So.  1030)  687 

Spencer  v.  Joyce  (27  So.  1030)   357 

State  ex  rel.  Burbridge  v.  Call  ^  So.  1016)  460 
State  ex  rel.  Hart  v.  Call  (26  So.  1014). . .  442 
State  ex  rel.  I^mar  v.  Jacksonville  Ter- 
minal Co.  (27  So.  221)   863 

State  ex  rel.  Lamar  v.  Jacksonville  Ter^ 

mlnal  Oo.  (27  So.  225)   877 

State  ex  rel.  Perez  v.  Wall  (26  So.  1020). .  463 
Stockton  V.  Harman  (27  So.  1030)   688 

Teague  v.  Kenyon  (27  So.  1030)   689 
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